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 Supplemental Appendix in compliance with this Court’s Order Directing Answer, 

Directing Supplementation of the Record, and Granting Emergency Motion for Stay 

issued October 12, 2018.   
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 RECORD, AND GRANTING EMERGENCY MOTION FOR STAY – VOLUME 
5 filed herewith upon the following: 
 
By U.S. Mail to the Respondent: 
 
Judge Kathleen Delaney, Department 25 
Eighth Judicial District Court 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, Nevada 89155 
 
By the Court’s e-filing and e-service system to the Real Party in Interest: 
 
Robert Nersesian 
Nersesian & Sankiewicz 
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Las Vegas, Nevada 89128 
 
Counsel for Real Party in Interest Dennis Rusk 
 

Dated this 17th day of October, 2018. 

Louis Ling     
 ______________________________ 

LOUIS LING 
      Nevada Bar No. 3101 
      933 Gear Street 
      Reno, Nevada 89503 
      T: (775) 233-9099 
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OPPS  
Robert A. Nersesian 
Nevada Bar No. 2762 
NERSESIAN & SANKIEWICZ 
528 South Eighth Street 
Las Vegas, Nevada  89101 
Telephone:  702-385-5454 
Facsimile:   702-385-7667 
Attorneys for Appellants/Petitioners    
 

DISTRICT COURT 

CLARK COUNTY, NEVADA  

Dennis E. Rusk, and Dennis E. Rusk   ) 
Architect, LLC    )      
      )     Case No. Case No. A-17-764562-J 

 Appellants/Petitioners, )     Dept. No. XXV 
     )    

vs.      )         
      )        
Nevada State Board of Architecture,   )   Date of hearing: 9/25/18 
Interior Design and Residential Design )   Time of hearing: 9:00 a.m. 
      )        
   )              
  Appellee/Respondent.  ) 
____________________________________) 
 

PETITIONER’S OPPOSITION TO RESPONDENT’S  
MOTION TO STAY PROCEEDINGS 

 
A. ANALYSIS IN OPPOSITION 

 
1. RESPONDENT’S MOTION SHOULD BE DENIED AS OUT OF TIME 

 
 Respondent begins its brief by stating: 
 

The Board acknowledges that that there are a series of documents 
and events that would normally occur at this point in this case, 
including the Board’s filing of the Record of Proceedings, each 
parties’ filing of their respective briefs, oral argument before the 
Court, and an ultimate ruling by the Court. 

 
Respondent’s Brief, p. 2: 6-9. That’s pretty much all of it. Had the Respondent not unilaterally 

and without authority withheld the filings it was obligated to make; this stage of the proceedings 

would have already been completed. The only thing gained by the Respondent’s delay was a 

delay in the entire matter being before the Supreme Court, rather than its narrow and self-serving 
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construction of the proceedings to date at variance with this Court’s order and at variance with 

the filing requirements imposed by the proceedings.  

 This highlights the Respondent’s failure. Specifically, as the Respondent acknowledges, 

under EDCR 2.25, the proper method of gaining a stay is by motion. Respondent’s Brief, p. 1. 

This record was due from the Respondent no later than Thursday, January 11, 2018. NRS 

233B.131. Clearly, any motion to stay the requirement to file the record, and any motion to stay 

any requirement to so file the record was due prior to that time - - over eight months ago and 

over seven months before the current motion was filed. That is, absent a stay, the record on the 

petition was due regardless of the Respondent’s motion to dismiss.  

 Having failed to seek a stay for months preceding the motion, the relief sought has been 

waived. See Cohen v. Ins Consultants, Inc., 2015 U.S. Dist. LEXIS 22788, *27, 2015 WL 

847473(D. Md. 2015); accord Holly v. UPS Supply Chain Solutions, Inc., 2015 U.S. Dist. 

LEXIS 65614, *12, 2015 WL 2446110 (W.D. Ky. 2015)(Failure to promptly request a stay while 

ignoring filing requirements obviates the ability to receive a stay); Stragent LLC v. BMW of N. 

Am., LLC, 2017 U.S. Dist. LEXIS 192695, *9 (E.D. Tex. 2017)(“Defendants did not delay in 

filing their renewed motion to stay after the PTAB instituted review.” Implying that undue delay 

presents a basis for denying a motion to stay.); E-Watch, Inc. v. Mobotix Corp., 2013 U.S. Dist. 

LEXIS 193071, *34 (W.D. Tex. 2013); Jeld-Wen, Inc. v. Nebula Glass Int'l, Inc., 2007 U.S. 

Dist. LEXIS 39181, *7, 2007 WL 1625721 (S.D. Fla. 2007); Graves v. Std. Ins. Co., 2016 U.S. 

Dist. LEXIS 111035, *15, 2016 WL 4445479 (W.D. Ky. 2007)(Finding that the court could 

deem a motion to stay filed after the date due a waiver of the right to seek stay, stating, “A 

deadline is a deadline. The Court could deem Graves's continued failure to meet the magistrate 

judge's deadline to respond to summary judgment as an abandonment of Graves's claims and 

defenses.”). Thusly, Defendant’s delay is a waiver of the current motion to stay. 
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From a different perspective, Respondent’s motion is addressed through application of 

the equitable “maxim that equity regards that as done which ought to be done.” Independent 

Wireless Tel. Co. v. Radio Corp. of America, 269 U.S. 459, 473 (1926). This is part of the 

common law in Nevada and applied in Nevada. NRS 1.030, and First Fed. Sav. & Loan Ass'n v. 

Racquet Club Condominiums, 106 Nev. 758, 762, 801 P.2d 1360, 1363 (1990).1 Or as noted in 

Craig v. Leslie, 16 U.S. 563, 578 (1818), the court “considers things directed . . . to be done, as 

having been actually performed, where nothing has intervened which ought to prevent a 

performance.” Here the Respondent was directed by statute to have filed the record last January. 

Without excuse, it failed to do so. As the filing is to have been “done,” and Respondent has no 

viable excuse for having failed to do so, the filing of the record by Respondent should be 

directed to occur immediately (or the previously requested default entered), and the current 

motion should be denied. 

2. UNDER THE LAW, EVEN IF THE RESPONDENT HAD ACTED WITH  
DILLIGENCE, NO STAY OF PROCEEDINGS IS APPROPRIATE 

REGARDLESS OF THE PETITION FOR WRIT 
 

In Fritz Hansen A/S v. Eighth Judicial Dist. Court, 116 Nev. 650, 657, 6 P.3d 982, 986 

(2000), the Supreme Court addressed the very question before this Court. In Fritz, the trial court 

denied a motion to dismiss based on lack of jurisdiction. This is the same circumstance 

applicable here. The moving defendant in Fritz filed a petition for writ of prohibition, and sought 

a stay in the District Court. The District Court denied the motion for stay, and the moving 

defendant then sought the stay in the Supreme Court. The Supreme Court addressed both the 

ruling of the District Court and the matter seeking a stay before it. In doing so, it provided the 

                                                           

1 Vacated in part and affirmed on this issue in First Fed. Sav. & Loan Ass'n v. Racquet Club 
Condominiums, 107 Nev. 20, 21, 805 P.2d 601, 601 (1991). 
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test to be applied and determined that the District Court did not err in denying a stay, and that no 

stay of the District Court proceedings should enter. 

The factors to be considered in determining whether a stay should issue were provided in 

Fritz as follows: 

(1) Whether the object of the . . . writ petition will be defeated if the 
stay is denied; 

 
(2) Whether appellant/petitioner will suffer irreparable or serious 
injury if the stay is denied the object of the appeal or writ petition will 
be defeated if the stay is denied;  
 
(3) Whether respondent/real party in interest will suffer irreparable or 
serious injury if the stay is granted; and 
 
(4) Whether appellant/petitioner is likely to prevail on the merits in the 
. . . writ petition. 

 
Id at 657, 805 P.2d at 986. The application of these factors in Fritz are instructive, if not 

determinative, of the present motion for stay. 

In denying the stay, the Fritz Court applied the first factor in investigating whether the 

“object of the writ . . . will be defeated if the stay is denied.” It determined that the object of the 

jurisdictional requirement remaining reviewable will not be adversely affected by the denial of 

the motion for stay. This is the same conclusion mandated by the current proceeding.2 657-658, 

805 P.2d at 986. Thus, the first factor falls squarely within the considerations mandating a denial 

of the motion to stay. 

The second factor is irreparable harm to the respondent. In Fritz, the defendant argued the 

same potentially needless expense cited by Respondent here. Respondent’s Brief, p. 2: 10-13. In 

response to this argument, the Supreme Court ruled, “Such litigation expenses, while potentially 

                                                           

2 To the extent there exists any arguable counter-position, and that the Respondent is at risk of 
waiving its defense, under Fritz this would have already occurred when the Respondent filed its 
motion to strike the record previously filed by Petitioner. See Fritz, id at 656-657, 805 P.2d at 
985-986. 
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substantial, are neither irreparable nor serious.” The Supreme Court concluded with: “‘mere 

injuries, however substantial, in terms of money, time and energy necessarily expended in the 

absence of a stay are not enough' to show irreparable harm.” Id at 658, 805 P.2d at 987. Thus, 

under the mandate of Fritz, the second factor also balances heavily, if not exclusively, in favor of 

denying the stay requested. 

Turning to the third factor, here there is the potential of irreparable injury to Petitioner. 

Unlike Respondent, the Petitioner does not have mere money, time, and energy at risk. This 

proceeding regards Petitioner’s ability to practice his profession, which, provided the Court was 

correct in its jurisdictional analysis, has already been delayed for eight months by Respondent’s 

failure to follow the rules. Suffering under an improperly suspended professional license is 

irreparable harm. See Withrow v. Larkin, 421 U.S. 35, 44 (1975); Johnson v. Bd. of Governors 

of Registered Dentists of Okla., 913 P.2d 1339, 1345 (Okla. 1996); Rachel M. Weldon, LPC v. 

Bd. of Licensed Prof'l Counselors & Therapists, 293 P.3d 1023, 1025 (Or. 2012)(The undue 

revocation of a license by a State Board is an irreparable injury). Unlike Respondent, Petitioner 

has a continuing and expanding potential irreparable injury before this Court which a stay can 

grossly expand. The third factor, like the first two, strongly militates against any stay being 

entered in this matter. 

And finally, the fourth factor clearly balances for the Petitioner as well. This Court has 

already ruled that it has jurisdiction, and it would be irreconcilably inconsistent to rule that there 

is not a substantial likelihood of success on the merits of the jurisdiction question for Petitioner 

to now, essentially, conclude that the extant order is likely in error. Moreover, since the 

determination, the case of Department of Commerce v. Hyt, 96 Nev. 494, 495, 611 P.2d 1096, 

1097 (1980), has now been briefed before this Court. In Hyt, the Court confirmed the position of 

Petitioner argued in opposition to the prior denied motion to dismiss. That is, when an oral ruling 

is made by an administrative body with findings of fact and conclusions of law, and is something 
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more than informal, that oral ruling constitutes a final, appealable order of the board or 

commission.  

 As noted in prior briefing, this was no informal ruling of the Respondent, but a binding 

ruling made at a duly constituted meeting of the Respondent Board on a formal motion made and 

carried as follows: 

Member Waugh: “I’ll make a motion. After reviewing the previous      
proceedings, previous evidence, and after listening to both sides, I move 
that the Board uphold the September 27 [2011] order . . ..”  
Presiding Member Mickey:  “Motion carries.” 

 
Reporter’s Transcript filed 12/8/17, pp. 67-68. The upheld Order contained both findings of fact 

and conclusions of law necessarily adopted in the passage of the motion by the motion’s express 

language. In light of this, the likelihood of Petitioner’s success on the merits is greatly enhanced, 

and the likelihood of the Respondent’s failure stands as the putative outcome. All four factors to 

be evaluated by this Court under Fritz clearly balance in favor of the Petitioner, and any reason 

for a stay to enter pending resolution of the Respondent’s Petition for Writ of Prohibition fails.   

II. CONCLUSION 

Petitioner has spent years trying to get the current matter determined judicially. At every 

step, Respondent has attempted, and at times succeeded, at thwarting an actual review of actual 

events. It has done so through secreting documents as is evident from Judge Weise’s order, it has 

done so through repeatedly making jurisdictional arguments rejected by the courts; it has done so 

through delaying tactics (e.g., attempting to have Judge Weise enter an order stripping this 

Department of jurisdiction), it has done so through failing to comply with statutory filing 

mandates, etc.  

Now, before the Court, is a motion to indeterminately delay this matter from proceeding 

forward. Absent from the motion is the on-point authority of Fritz Hansen A/S v. Eighth Judicial 

Dist. Court, 116 Nev. 650, 657, 6 P.3d 982, 986 (2000). Had Respondent taken the most 
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rudimentary research on its argument of harm in having to proceed while a petition for a writ of 

prohibition was pending, Fritz would have been, and likely was, discovered by Respondent. 

Against this, Respondent was faced with the rule of professional conduct mandating that it is a 

breach of professional ethics to “fail to disclose to the tribunal legal authority in the controlling 

jurisdiction known to the lawyer to be directly adverse to the position of the client and not 

disclosed by opposing counsel.” Rule 3.3(a)(2). That is what Fritz is, yet it is withheld from 

disclosure or briefing by Respondent.  

For the reasons set forth above, the motion to stay proceedings should be denied. Further, 

as it is now apparent that actions have been consistently taken for the purpose of delay, and in 

violation of the statutory filing requirements applicable to the Respondent. The default of the 

Respondent previously continued should be considered in light of the stack of repeated dilatory 

tactics to delay or prevent consideration. Should this Court find this improper delay and enter its 

order reversing the Board as the distinction from Hyt would indicate, everything, including the 

alleged shortfall on jurisdiction, would be immediately appealable. Certainly, considering 

Respondent’s concern regarding undue expense, this abbreviation of the proceedings should not 

be opposed by the Respondent. As Respondent stated at the onset of its brief, if the Record 

would have been timely filed, everything would already be before the Supreme Court on appeal, 

and in accord with that which should have been done shall be considered as done, that presents 

the proper course in this Court promptly and fully determining the matter presently in favor of 

Petitioner, and saving such a result, ordering that the Board immediately file the record it admits 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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should have been filed over a half-year ago. 

Dated this 17th day of September, 2018. 

      Nersesian & Sankiewicz 

 
 /s/ Robert A. Nersesian__________ 
 ROBERT A. NERSESIAN, ESQ. 
 Nevada Bar No. 2762 
 528 South Eighth Street 
 Las Vegas, Nevada  89101 
       Attorney for Appellants/Petitioners  
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on the 17th day of September, 2018, I served a copy of the foregoing 

PETITIONER’S OPPOSITION TO RESPONDENT’S MOTION TO STAY PROCEEDINGS 

by depositing the same into the U.S. Mail in Las Vegas, Nevada, postage prepaid, addressed as 

follows: 

Louis Ling 
933 Gear Street 
Reno, NV  89503 
 
A copy was also forwarded via email this date. 
 
      /s/ Robert A. Nersesian___________________ 
      An employee of Nersesian & Sankiewicz 
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OPPM 
LOUIS LING 
Nevada Bar No. 3101 
933 Gear Street 
Reno, Nevada 89503 
Telephone: (775) 233-9099 
Facsimile: (775) 624-5086 
E-mail: louisling@me.com 
 
Attorney for Appellee/Respondent  
Nevada State Board of Architecture, 
Interior Design and Residential Design 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

DENNIS E. RUSK, AND DENNIS E.  ) 
RUSK ARCHITECT, LLC   ) Case No. A-17-764562-J 

 ) 
Appellants/Petitioners,  ) Dep’t No. 29 

   )  
vs.      )   

   ) OPPOSITION TO PETITIONER’S MOTION  
NEVADA STATE BOARD OF   ) FOR DEFAULT OR ALTERNATIVELY 
ARCHITECTURE, INTERIOR DESIGN ) MOTION TO PROCEED WITH BRIEFING 
AND RESIDENTIAL DESIGN,  ) ON ORDER SHORTENING TIME 

 )  
Appellee/Respondent.   ) 

___________________________________ ) 

 Respondent Nevada State Board of Architecture, Interior Design and Residential Design (the 

Board) opposes Petitioner’s Motion for Default or Alternatively Motion to Proceed With Briefing on 

Order Shortening Time.  This opposition is made and based on the pleadings and papers on file herein 

and the following points and authorities. 
  

I.  POINTS AND AUTHORITIES 

It must first be said that the Board intends to and has at all times complied with NRS chs. 233B 

and 622A throughout its conduct of this matter, and the Board will continue to do so as this matter 

moves forward.  The present procedural stance of this case is the result of the Board’s good faith defense 

of itself and its Order on Remand.  Should the Nevada Supreme Court deny the Board’s pending 

Petition for Writ of Prohibition (Case No. 76792), the Board hereby pledges to file the record of 

proceedings so that this matter can proceed in due course pursuant to NRS chs. 233B and 622A. 

Case Number: A-17-764562-J

Electronically Filed
9/5/2018 2:54 PM
Steven D. Grierson
CLERK OF THE COURT
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In Petitioners’ instant motion, Petitioners have provided this court with an incomplete relation of 

the procedural history and course of these proceedings.  When the procedural history is reviewed, it will 

become patent that the Board has not and is not engaged in “gamesmanship in delaying these 

proceedings unnecessarily,” (Motion for Default, at page 7, lines 18-19), but, rather, the Board has been 

protecting its legal rights by pursuing legitimate motions to assure that this Court does have subject 

matter jurisdiction over the instant controversy before proceeding.   
 
 

A.  PROCEDURAL HISTORY 

 On February 2, 2017, Petitioners filed a matter entitled: “Petition of Dennis E. Rusk and Dennis 

E. Rusk Architect, LLC, for Issuance of a Writ of Mandamus, or Alternatively, Judicial Review of Action 

of the Nevada State Board of Architecture, Interior Design and Residential Design Taken in Reference to 

a Petition/Motion Filed by the Petitioners and Avoided/Determined Before Said Board on January 11, 

2017.” (First Petition).  The matter was filed with the Eighth Judicial District Court, was given Case 

Number A-17-750672-W, and was assigned to Department 30 (Judge Weise presiding).   

On June 27, 2017, Judge Weise issued his Order Determining Petitioner’s Petition for Writ 

Issuance of a Writ of Mandamus, or Alternatively, Judicial Review or Action of the Nevada State Board 

of Architecture (Remand Order).  By this Remand Order, Judge Weise ordered that the matter be 

remanded to the Board, and on remand the Board “shall assume jurisdiction and rule upon the 

Petitioner’s NSBAIDRD Petition and consider whether it would be appropriate to vacate its prior 

decision based upon the newly discovered evidence consisting of the March 6, 2007 Schirmer Report and 

drawings.” 

On October 25, 2017, the Board held the hearing on remand ordered by Judge Weise. 

On November 9, 2017, Petitioners filed the instant Petition for Judicial Review (Case No. A-17-

764562-J).  By the instant Petition for Judicial Review, Petitioners expressly indicated that their intent was 

to seek judicial review of the Board’s oral pronouncement on October 25, 2017 even though no written 

order had yet been issued by the Board. 
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On December 1, 2017, the Board issued its Findings of Fact, Conclusions of Law, and Order 

Regarding Remand From Judge Weise to Determine Whether to Vacate its September 27, 2011 Board 

Order Based Upon the Newly Discovered Evidence Consisting of the March 6, 2007 Schirmer Report 

and Drawings (Board Order on Remand). 

On December 14, 2017, the Board appeared in the instant proceeding by filing its Notice of 

Intent to Participate. 

On December 21, 2017 – only seven days after appearing in the matter – the Board filed a 

Motion to Dismiss.  The basis of the Motion to Dismiss was that the case before Department 30 (Judge 

Weise) was still open and that, therefore, Judge Weise had subject matter jurisdiction over the matters at 

issue.   

On January 5, 2018, the Board filed a Notice of Withdrawal of Motion to Dismiss after Judge 

Weise administratively closed his case. 

On January 9, 2018 – only four days later – the Board filed a Second Motion to Dismiss, arguing 

therein that Petitioners’ filing of its Petition for Judicial Review twenty days before the Board issued its 

written Order on Remand deprived the court of subject matter jurisdiction.  The Board on the same day 

also filed a Motion to Strike Lodging and Notice of Lodging of DVD. 

On August 14, 2018, this Court filed its Order Regarding Respondent’s Motion to Dismiss and 

Motion to Strike.  By this order, this Court denied the Board’s Motion to Dismiss but granted the 

Board’s Motion to Strike. 

On August 22, 2018 – only eight days after this Court’s order issued – the Board approved the 

initiation of a writ proceeding before the Nevada Supreme Court. 

On August 27, 2018 at 3:09 p.m. – only five days after the Board approved the initiation of the 

writ proceedings, the Board filed a Petition for Writ of Prohibition and accompanying Appendix with the 

Nevada Supreme Court (Case No. 76792).  By 3:55 p.m., the Board had served the Petition for Writ of 

Prohibition and Appendix upon the instant Court and had served Petitioners by regular mailing upon 

their counsel as required by NRAP 21(a)(1). 
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Also on August 27, 2018, at 9:07 a.m., this Court issued its Amended Order Setting Briefing 

Schedule on Petition for Judicial Review.  Because the scheduling order was not provided to the parties 

electronically, it was not known to or received by the Board’s counsel until the afternoon of August 31, 

2018. 

On August 29, 2018 – only two days after the filing and service of the Petition for Writ of 

Prohibition – the Board filed with this Court a Motion to Stay, seeking thereby to stay the proceedings in 

the instant matter until the Nevada Supreme Court could rule upon the Petition for Writ of Prohibition 

in Case No. 75792.   

On August 30, 2018, Petitioners filed the instant motion. 

 
B.  LEGAL ARGUMENT 

In Department of Commerce v. Hyt, 96 Nev. 494, 611 P.2d 1096 (1980) the Nevada Supreme Court 

had before it facts substantively similar to the instant matter.  In Hyt, the Nevada Real Estate Advisory 

Commission held a hearing on January 8, 1979 in which Mr. Hyt was the respondent.  The Commission 

ruled orally at the hearing against Mr. Hyt and imposed as discipline a suspension of his license.  The 

Commission did not include an effective date for the suspension or findings of fact and law in the oral 

pronouncement.  Hyt, 96. Nev. at 495, 611 P.2d at 1097.  Only eight days later, Mr. Hyt filed a petition 

for judicial review of the Commission’s oral order “and concurrently demanded a certified transcript” 

be filed by the Commission.  Hyt, 96. Nev. at 495, 611 P.2d at 1097.  When the Commission did not file 

the transcript, on February 28, 1979, Mr. Hyt moved for summary judgment because the Commission 

did not certify a transcript within the statutory thirty days.  Hyt, 96. Nev. at 496, 611 P.2d at 1097.  On 

March 1, 1979, the Commission issued a written order resultant from its hearing and made the 

suspension effective on April 4, 1979.  Mr. Hyt filed a second notice of judicial review of the written 

decision thereafter.  Hyt, 96. Nev. at 496, 611 P.2d at 1097.  On March 23, 1979, the Commission filed 

the certified transcript, and on March 29, 1979 the district court granted summary judgment in favor of 

Mr. Hyt.  
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The Commission appealed to the Nevada Supreme Court.  The Nevada Supreme Court reversed 

the district court’s ruling because it found that the Commission’s oral order did not constitute a final 

order from which a petition for judicial review can be taken and, instead, the subsequent written order 

constitutes the final order from which a petition for judicial review can be taken.  Hyt, 96 Nev. at 497, 

611 P.2d at 1097.  The Court’s holding was clear: 
 

In this case, the oral pronouncement of the determination by the Commission 
was insufficient to constitute a final decision under NRS 233B.125.  Specific findings of 
fact were not included and there was no announcement of an effective date of 
suspension which is to be included in a proper notice of decisions under NRS 
645.760(2).  The Commission is required to render a decision within ninety days of the 
final hearing on a complaint.  NRS 645.760(1).  Thus, the legislature has provided 
licensees with protection from undue delay.  An administrative agency should not be 
penalized for announcing its conclusion at the end of a hearing by requiring the agency 
to compile a complete transcript within thirty days of that date.  The written findings of 
fact and conclusions of law constitute the final decision.  (Emphasis supplied.) 

Hyt, 96 Nev. at 497, 611 P.2d at 1097. 

 The Hyt decision readily applies to Petitioners’ instant motion.  Petitioners filed their one and 

only Petition for Judicial Review only days after the Board orally pronounced its ruling and twenty days 

before the Board issued its written Order on Remand.  After being served, the Board timely appeared, 

and thereafter the Board assiduously pursued it legal challenges to Petitioners’ petition, which challenges 

were ultimately resolved only on August 14, 2018.  In Hyt, Mr. Hyt demanded that the administrative 

agency file a transcript and sought judgment in his favor because he claimed the transcript was not timely 

filed based upon the timing established by his prematurely filed petition; in the instant case, Respondents 

similarly seek default in their favor by claiming that the record of proceedings was not timely filed based 

upon the timing established by their prematurely filed petition.  In Hyt, the Supreme Court held that the 

Commission’s written order constituted the final decision and that the time for the filing of the 

transcript did not commence until the written order was produced and served.  In Hyt, the district court’s 

grant of summary judgment was reversed; in the instant case, this Court must learn from and apply Hyt 

and must not grant the relief sought by Respondents.  

 Fundamentally, the Board has a right and, indeed, an obligation to defend itself with all the zeal 

and rigor allowed by law.    In this case, the Board believes that Petitioners have not invoked the subject 
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