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RIS 
LOUIS LING 
Nevada Bar No. 3101 
933 Gear Street 
Reno, Nevada 89503 
Telephone: (775) 233-9099 
Facsimile: (775) 624-5086 
E-mail: louisling@me.com 
 
Attorney for Appellee/Respondent  
Nevada State Board of Architecture, 
Interior Design and Residential Design 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

DENNIS E. RUSK, AND DENNIS E.  ) 
RUSK ARCHITECT, LLC   ) Case No. A-17-764562-J 

 ) 
Appellants/Petitioners,  ) Dep’t No. 29 

   )  
vs.      )   

   ) REPLY IN SUPPORT OF MOTION TO STAY 
NEVADA STATE BOARD OF   ) (First Request) 
ARCHITECTURE, INTERIOR DESIGN )  
AND RESIDENTIAL DESIGN,  )  

 )  
Appellee/Respondent.   ) 

___________________________________ ) 

 Respondent Nevada State Board of Architecture, Interior Design and Residential Design (the 

Board) provides its reply in support of its motion to this Court to stay further proceedings in this matter 

until the pending Petition for Writ of Prohibition (Supreme Court Case No. 76792) is resolved by the 

Nevada Supreme Court.  This reply is made and based upon the pleadings and papers on file herein and 

the following points and authorities. 
  

I.  POINTS AND AUTHORITIES 

NRAP 8(a)(1)(A) provides that a party such as the Board must first move for a stay in the district 

court when the party seeks “(A) a stay of the judgment or order or, or proceedings in, a district court 

pending appeal or resolution of a petition to the Supreme Court or Court of Appeals for an 

extraordinary writ.”  (Emphasis supplied.)  Because NRAP 8(a)(1)(A) mandates that the Board pursue the 

instant motion to stay first before this Court, the Board did not interpose the instant motion for 

Case Number: A-17-764562-J

Electronically Filed
9/24/2018 7:24 AM
Steven D. Grierson
CLERK OF THE COURT
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purposes of delay, but, rather, did so in compliance with the Supreme Court’s rules.  NRAP 8(a)(1)(A) 

sets forth the process, and the Board is following it. 

Of the six defenses available under NRCP 12, only the defense of lack of subject matter 

jurisdiction is non-waivable per NRCP 12(h).  Particularly, NRCP 12(h)(3) makes a motion for lack of it 

non-waivable and mandates dismissal in all such cases at any time in the proceedings, stating, “Whenever 

it appears by suggestion of the parties or otherwise that the court lack jurisdiction of the subject matter, 

the court shall dismiss the action.”  (Emphasis supplied.) As the Nevada Supreme Court held in Landreth 

v. Malik, 127 Nev. 175, 251 P.3d 163 (2011), a lack of subject matter jurisdiction (NRCP 12(b)(1)) is also 

the only of the six defenses that can render all subsequent action by a district court void: “As an initial 

matter, whether a court lacks subject matter jurisdiction ‘can be raised by the parties at any time, or sua 

sponte by a court of review, and cannot be conferred by the parties.’ Swan v. Swan, 106 Nev. 464, 469, 

796 P.2d 221, 224 (1990). However, if the district court lacks subject matter jurisdiction, the judgment 

is rendered void.  State Indus. Ins. System v. Sleeper, 100 Nev. 267, 269, 679 P.2d 1273, 1274 (1984).”  

(Emphasis supplied).  Landreth, 127 Nev. at 180, 251 P.3d at 166.   

The distinction between a motion to dismiss brought under NRCP 12(b)(1) and any of the other 

five NRCP 12 defenses is determinative in the instant matter.  The Board has been pursuing its assertion 

under NRCP 12(b)(1) that Mr. Rusk’s prematurely filed petition for judicial review cannot confer subject 

matter jurisdiction on this Court.  The Board bases its course of proceedings on Board of Review v. Second 

Jud’l Dist. Ct., 133 Nev. _____, 396 P.3d 795 (2017).  At issue before the Nevada Supreme Court in Board 

of Review was a petition for writ of prohibition filed by a Nevada administrative agency similar to the 

Board, namely the Board of Review of the Nevada Department of Employment, Training and 

Rehabilitation, when a district court did not dismiss the petition for judicial review where the petitioner 

had not strictly complied with the statute governing its filing (in that case, NRS 612.530(1)).  Similar to 

the instant case, the basis of the Board of Review’s motion to dismiss before the district court was that the 

district court lacked subject matter jurisdiction because the initial petition did not conform to the 

statutory requisites to confer subject matter jurisdiction.  Similar to the instant case, when the district 

court denied the motion to dismiss, the Board of Review pursued a petition for a writ of prohibition. 
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The Nevada Supreme Court expressly found that the petition for a writ of prohibition was 

properly before it because the issue involved subject matter jurisdiction, stating:  
 
A writ of mandamus is available to compel the performance of an act that the law 

requires or to control an arbitrary or capricious exercise of discretion. NRS 34.160; Int’l 
Game Tech., Inc. v. Second Judicial Dist. Court, 124 Nev. 193, 197, 179 P.3d 556, 558 
(2008).  Further, a writ of prohibition may be warranted when a district court acts without 
or in excess of its jurisdiction.  NRS 34.320; Smith v. Eighth Judicial Dist. Court, 107 Nev. 
674, 677, 818 P.2d 849, 851 (1991).  Where there is no plain, speedy, and adequate 
remedy in the ordinary course of law, extraordinary relief may be available.  NRS 
34.170; NRS 34.330; Smith, 107 Nev. at 677, 818 P2d at 851.  Whether a writ of 
mandamus or prohibition will be considered is within this court’s sole discretion.  Smith, 
107 Nev. at 677, 818 P.2d at 851.  This case presents an issue of subject matter 
jurisdiction, necessitating our immediate consideration, and warrants discussion based 
on the merits.  Therefore, this petition for extraordinary relief is properly before us.  
(Emphasis supplied.)  

  

Board of Review, 133 Nev. at ____, 396 P.3d 797.  In granting the extraordinary relief sought, the Nevada 

Supreme Court necessarily found that because the matter involved a lack of subject matter jurisdiction, 

there was “no plain, adequate, or speedy remedy in the ordinary course of law.”  Board of Review, 133 Nev. 

at _____, 396 P.3d at 797.  Equally importantly to the instant motion, the Nevada Supreme Court also 

found that a petition for a writ of prohibition based upon a district court’s denial of a motion to dismiss 

for lack of subject matter jurisdiction was “properly before” the Court.  Board of Review, 133 Nev. at ____, 

396 P.3d 797.  It can be expected, therefore, that the Board’s instant Petition for Writ of Prohibition will 

equally be deemed “properly before” the Nevada Supreme Court and that the Court will give the Board’s 

petition its “immediate consideration” for a discussion and ruling “based on the merits.”  Board of Review, 

133 Nev. at ____, 396 P.3d 797.    

 The Board of Review case is the most recent of a long line of cases in which district courts were 

found to lack subject matter jurisdiction in petitions for judicial review where one of the parties failed to 

strictly comply with the statutory requisites for the filing of a petition for judicial review.  See Board of 

Review v. Second Judicial District Court, 133 Nev. ___, 396 P.3d 795 (2017); Liberty Mutual v. Thomasson, 

130 Nev. ____, ____, 317 P.3d 831, 833 (2014); Washoe County v. Otto, 128 Nev. 424, 434-5, 282 P.3d 

719, 727 (2012); Kame v. Employment Security Department, 105 Nev. 22, 769 P.2d 66 (1989); Caruso v. 

Nevada Employment Security Department, 103 Nev. 75, 734 P.2d 224 (1987); Scott v. Nevada Employment 
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Security Department, 70 Nev. 555, 278 P.2d 602 (1954).  With 64 years of cases substantively similar to the 

instant matter, the Board was and is obliged to test this Court’s subject matter jurisdiction: failure so to 

do might result in great expenditure by the parties and the Court in a proceeding that is ultimately 

determined to have been void all along.  Prudence dictated, therefore, that the Board pursue its relief to 

its end before any other substantive acts occurred so that nothing would be wasted on a void enterprise.    

 Mr. Rusk’s Opposition relies on Fritz Hansen A/S v. Eighth Jud’l Dist. Ct., 116 Nev. 650, 6 P.3d 

982 (2000), but Fritz is readily and substantively distinguishable from the instant matter.  The Fritz case is 

best known as being the case that abolished the special appearance/general appearance distinction where 

a lack of personal jurisdiction or personal service was at issue, holding that any objections to personal 

jurisdiction or lack of service of process can be raised pre-answer through a motion to dismiss made 

pursuant to NRCP 12(b).  Fritz, 116 Nev. at 656, 6 P.3d at 985-6.  In so doing, the Supreme Court once 

and for all removed the “trap for the unwary” that was the special appearance/general appearance 

doctrine.  Fritz, 116 Nev. at 656, 6 P.3d at 985.   

In Fritz, the Nevada Supreme Court also analyzed whether it would grant a stay under NRAP 8 

during the pendency of the petition for writ of prohibition at issue and after the district court denied a 

motion to stay.  Fritz is readily and substantively distinguishable.  First, the defenses of lack of personal 

jurisdiction or lack of service are waivable; whereas, the defense of lack of subject matter jurisdiction is 

non-waivable.  Second, because personal jurisdiction questions often turn on factual issues, they will 

often be subject to fact-finding performed either pretrial or at trial, and all such factual determinations 

can adequately be reviewed on a subsequent appeal; whereas, a lack of subject matter is a legal 

determination that is not fact dependent and cannot be adequately tested on appeal because all district 

court proceedings in such matters are void and a subsequent appeal would simply be too late to correct 

the harm done.  Third, in a part of Fritz not disclosed by Mr. Rusk, the “likelihood of success” can be 

where the movant can present “a substantial case on the merits when a serious legal question is involved 

and show that the balance of equities weighs heavily in favor of granting the stay.”  Fritz, 116 Nev. at 659, 

6 P.3d at 987.  Fourth, because Fritz only addresses motions to stay in matters involving waivable defenses 

that are fact based, not one of the 35 cases or matters in which it has been cited involved a defense of a 
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lack of subject matter jurisdiction or a matter involving a petition for judicial review.   

Because subject matter jurisdiction cannot be waived and because any proceeding where subject 

matter jurisdiction is lacking is void, all of the analysis of Fritz is inapposite.  In Board of Review – decided 

seventeen years after Fritz – the Nevada Supreme Court implicitly recognized that a petition for a writ of 

prohibition is proper where a lack of subject matter jurisdiction is at issue because there is no other 

adequate remedy at law.  Board of Review, 133 Nev. at ____, 396 P.3d 797.  As the Nevada Supreme 

Court stressed in Board of Review, a case involving an issue of subject matter jurisdiction necessitates “our 

immediate consideration, and warrants discussion based on the merits.”  Board of Review, 133 Nev. at 

____, 396 P.3d 797.  Thus, unlike in Fritz, where an appeal could correct an erroneous ruling of subject 

matter jurisdiction, in the instant case the “object of the appeal or writ petition will be defeated if the stay 

is denied.”  NRAP 8(c)(1).  Where the purpose of the stay is to temporarily halt the instant proceedings 

only until the Nevada Supreme Court can determine whether this Court even has subject matter 

jurisdiction to proceed, the lack of such a stay would entirely defeat the purpose of the Petition for Writ 

of Prohibition.  In other words, where the question before this Court and the Nevada Supreme Court is 

of such moment and fundament – namely whether this Court can hear this case at all – that question can 

and must be answered in finality before any further proceeding before this Court should occur. 

Similarly, unlike in Fritz, in the instant case, the Board has raised a serious legal question such 

that the balance of equities weighs heavily in favor of the granting of the stay sought by the Board.  NRAP 

8(c)(3) and (4); Fritz, 116 Nev. at 659, 6 P.3d at 987.  As the Board has already shown, in Department of 

Commerce v. Hyt, 96 Nev. 494, 611 P.2d 1096 (1980), the Nevada Supreme Court has held that an 

administrative agency’s oral pronouncement in a case is not the triggering event for the timely filing of a 

petition for judicial review and, instead, the triggering event is the subsequent filing of the written order. 

In Hyt, the Nevada Supreme Court framed the issue simply: “We must determine what constitutes a 

decision by the Commission from which a licensee has ten days to appeal under NRS 645.760.  

Respondent argues that the oral pronouncement was the decision while appellant claims the written 

findings constituted the decision.”  Hyt, 96 Nev. at 496, 611 P.2d at 1097.  After discussion, the Nevada 

Supreme Court answered the question it raised by holding: “An administrative agency should not be 
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penalized for announcing its conclusion at the end of a hearing by requiring the agency to compile a 

complete transcript within thirty days of that date.  The written findings of fact and conclusions of law 

constitute the final decision.  (Emphasis supplied.)  Hyt, 96 Nev. at 497, 611 P.2d at 1097.1  Since the 

written opinion is the triggering event, Mr. Rusk’s filing of the instant petition three weeks before the 

Board issued its written Order on Remand could not invoke this Court’s subject matter jurisdiction 

under NRS 233B.130(2)(d), NRS 622A.400(1) and (2), and at least six cases from the Nevada Supreme 

Court, namely Board of Review, Thomasson, Otto, Kame, Caruso, and Scott. 

 To fully illustrate the point, Mr. Rusk’s truncated version of the Board’s ruling presented 

on page 6, lines 7-8 of his Opposition is misleading and disingenuous.  Here is the complete and 

pertinent portion of the Board’s proceeding:  
 
MR. WAUGH [Board Member]: I’ll make a motion.  After reviewing the previous 

proceedings, previous evidence, and after listening to both sides, I move that the Board 
uphold the September 27th Order and that Cases Nos. 08-080R and 11 – oh doesn’t – 

MS. LONG [Deputy Attorney General]: That’s it. 
MR. WAUGH: Okay.  So I’ll end.  Do you want me to restate it correctly then? 
MS. LONG: That’s fine. 
MR. ERNY [Board Member]: Second. 
MR. MICKEY [Board President]: Any discussion, further discussion on the 

motion?  I’ll call for a vote.  All those in favor?  (All members join in ayes.) 
MR. MICKEY: Anybody opposed?  Motion carries.  With that, I believe that the 

next step is that we must draw up an order.  So he if – I – I can’t if you would get that 
please and we could go ahead and get the order drafted.  Thank you. 

MR. NERSESIAN [Mr. Rusk’s Counsel]: Thank you. 
MR. MICKEY: And we will adjourn. 
MR. NERSESIAN: So I will get an order and nothing is effective and no time 

frames are running until I get the order? 
MS. LONG: That’s correct. 

                                                
1  Mr. Rusk has argued that Hyt was distinguishable because the administrative agency’s oral pronouncement in Hyt was 

“informal” and Mr. Waugh’s oral motion was somehow substantively different.  This misrepresents the Nevada Supreme 
Court’s description of the administrative proceedings in Hyt, so for completeness’ sake the Nevada Supreme Court’s 
description is set out in full: 

 
In September of 1978, the Real Estate Division filed a complaint against respondent based upon his alleged 
improper conduct as a real estate salesman.  After a hearing on January 8, 1979, the Real Estate Advisory 
Commission decided to suspend respondent's license. The informal decision to suspend was stated orally at 
the hearing and did not include the effective date of suspension nor findings of fact and law.   
 

Hyt, 96 Nev. at 495, 611 P.2d at 1097.  As can be seen, the process described in Hyt was substantively identical to the 
process in the instant case, namely that an administrative proceeding was held, a summary oral pronouncement was made 
by the administrative body, and a subsequent detailed written order was issued later.  The Court’s use of the word 
“informal” to describe the decision of the administrative agency in Hyt only indicated that the decision was oral and did 
not contain all the statutory requisites that would be later provided in the subsequent written order. 
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MR. NERSESIAN: Okay.  Can I get a copy of the transcript please?  Thank you.  
Thank you all.  (Emphasis supplied.) 

 

Reporter’s Transcript on October 25, 2017 page 67, line 20 through page 68, line 22.  A copy of 

the pertinent pages from the Reporter’s Transcript are attached hereto as Attachment A.  So 

when Mr. Nersesian and Mr. Rusk left the Board’s proceeding on October 25, 2017, they KNEW 

that the Board would be issuing a written order from which they could seek judicial review, with 

Mr. Nersesian even confirming with the Board: “So I will get an order and nothing is effective 

and no time frames are running until I get the order.”  Mr. Rusk’s argument before this Court 

that Mr. Waugh’s motion was the triggering event belies Mr. Nersesian’s own understanding on 

October 25, 2017.  Worse yet, nothing in Mr. Waugh’s summary motion could possibly 

constitute findings of fact and conclusions of law sufficient for this Court’s review, as is required 

by NRS 233B.125.  

Mr. Rusk did not file an amended petition for judicial review or a new petition for judicial 

review after the Board issued its written Order on Remand (as Mr. Hyt did in Hyt).  Therefore, 

there is NO petition for judicial review of the Board’s written Order on Remand.  Obviously, as 

the above law and circumstances demonstrate, the Board has raised a serious legal question – 

namely whether this case can even proceed – such that the balance of equities weighs heavily in 

favor of the granting of the stay sought by the Board.  NRAP 8(c)(3) and (4); Fritz, 116 Nev. at 

659, 6 P.3d at 987. 

The instant motion for stay, therefore, should be granted so this matter can be reviewed in 

conformance with Board of Review.  The instant matter involves the very fundament upon which all 

judicial action rests, namely whether the court has jurisdiction over the subject matter.  Subject matter 

jurisdiction is so foundational that NRCP 12(h)(3) makes it non-waivable and mandates dismissal in all 

such cases at any time in the proceedings.  Where subject matter jurisdiction is essential and in question, 

a district court should not and cannot proceed until the question is fully and finally resolved.  Board of 

Review and NRCP 12(h)(3) cannot be read any other way. 

/// 
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II.  CONCLUSION AND RELIEF SOUGHT 

As has been shown, only the stay sought by the Board will promote the necessary review of this 

Court’s fundamental authority to proceed, namely whether this Court has subject matter jurisdiction.  

The Board is pursuing precisely the course set out in Board of Review where a district court’s lack of 

subject matter jurisdiction is at issue.  A denial of the requested stay will utterly defeat the Board’s 

meritorious purpose of testing whether this Court has subject matter jurisdiction to proceed, which is 

cause to grant the stay per NRAP 8(c)(1).  Furthermore, per NRAP 8(c)(3), the Board has demonstrated 

that it has raised a serious question of law – in fact the most serious because it is foundational to this 

Court’s very authority to act – and that the merits weigh heavily in favor of the stay sought.  The Board, 

therefore, moves for this Court’s order indefinitely staying and extending the filing of any additional 

documents in this matter until the Supreme Court rules upon the Board’s Petition. 
 
 Signed this 24th day of September, 2018. 
 
          

/s/ Louis Ling 
_________________________________________ 

       LOUIS LING, Board Counsel 
       Nevada Bar No. 3101 
       Counsel for Nevada State Board of Architecture, 
       Interior Design and Residential Design	
 

CERTIFICATE OF SERVICE 

 I certify that on this day I served via the Court’s e-filing and e-service system the attached document 

to: 
 

Robert A. Nersesian 
Nersesian & Sankiewicz 
528 South Eighth Street 
Las Vegas, Nevada 89101 

 
 
 Dated this 24th day of September, 2018. 
 
         

/s/ Louis Ling 
_________________________________________ 

       LOUIS LING, Board Counsel 
       Nevada Bar No. 3101 
       Counsel for Nevada State Board of Architecture, 
       Interior Design and Residential Design 	
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