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Flectronically Filed
AR S 3/30/2018 2:18 P
gt i Steven D, Grierson

R CLERK OF THE COURT,
JEFFREY J, ORR, ESQ. W,ﬁﬁw e

Nevada BarNo, 7854 >
PYATT SILVESTRI

701 Bridger Avenue, Suite 600

Las Vegas, Nevada 89101

T. (702) 3836000

F, (702) 477-0088

jorr@pyattsilvesiti.com

Attorneys for Defendant
JAMES MCNAMEE
DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BJANCH]I, individually, DARA Case No.:  A-13-691887-C
DELPRICRE, individually Dept. No.: VI
Plaintiffs
v,

Hearing Date: April 10,2018
JAMES MCNAMEE, individually, DOES ] -X, Hearing Time: £:00 a.m.
and ROE CORPORATIONS I-X, inchusive

Defendants,

DEFENDANT JAMES MCNAMEX’S MOTION TO AMEND ORDER
: ON ORDER SHORTENING TIME

COMES NOW, Dcfe;;dant James McNamee, by and through his attorneys of record, Jeffray,
J. Orr, Esq. of Pyatt Silvestri and hereby submits his Motion to Amend Order on Order Shortening
Time. Because this matter is set for trial on an April 16, 2018 trial stack, Defendant requests that this
motion should be heard on a shortened time on or before the date currently set for tral,
i
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P.App.141
Case Number: A-13-681887-C
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This Motion is made and based upon NRCP 60(b), EDCR 2.24(b), the declaration of Jeffrey
1. O, Bsq., the papers and pleadings on file herein, as well as the Memorandum of Points and
Authorities and any oral acgument at the time of hearing of this matter.

DATED this £ day of March, 2018,

PYATT SILVESTRI

/’LWL%/I’

JEFFREY J. ORK; ESQ.
Nevada Bar No, 7854

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE

EX PARTE APPLICATION FOR ORDER SHORTENING TIME
Through this motion, Defendant seeks to amend the order filed on March 27, 2018, (See

Order Denying Defendant James McNamee’s Motion to Substitute Special Administrator in place
and stead of Defendant James McNamee and to Amend Caption, attached as Exlibit 4). Because
trial i3 set on an April 16, 2018 irial stack, Defendant requests that this motion be heard on a shortened
time on or before the date currently set for trial,
DATED this 4 | day of March, 2018.
PYATT SILVESTRI

/Z’f///i/l

JEFFREY 1. ORR, ES “
NevadaBar No. 7854

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE
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the following:

SUBSCRIBED AND SWORN TO befors
me this 6 FMday of March, 2018,

AFFIDAVIT OF JEFFREY J. ORR, ESQ. IN SUPPORT OF DEFENDANT JAMES
MCNAMEE’S MOTION TO AMEND ORDER ON ORDER SHORTENING TIME

I Jeffrey 1. Orr, Esq, declare under the penalties of perjury of the laws of the State of Nevada,

1. 1 am an attorney at the law firm Pyatt Silvestri and am counsel for Defendant James
McNamee.

2. That an order denying Defendant James McNamee’'s Motion to Substitute Special
Adminigtrator in Place and Stead of Defendant James Allen McNamee and to Amend
Caption was recently filed on March 27, 2018. (See Exhibif 4).

3, That the instant Motion is being brought in a timely fashion as the Motion denying
Defendant’s Motion to Substitute, Exhibit A, was only recently filed,

4, That Defendant requests that this Motion be heard on a Shortened Time period as trial ig
set for a trial stack beginning on April 16, 2018,

5. Defendant requests that the instant Motion be heard on or before April 16, 2018,

6. Defendant makes this request in good faith,

FURTHER AFFIANT SAYETH NOT.

o

JEI?ﬁEY 1. ORR, IZ,/SQ.

SUSAN CLOKEY
NOTARY PUBLIC
STATE OF NEVADA

J < Pty
4
w ;‘&’* Appt. No, 01-70974-1
fmﬁ- My Appt. Expires Aug 22, 2021

NOTARY PUBLI

P.App.143
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ORDER SHORTENING TIME

Based on the declaration of Jeffrey J. Orr, Esq, and Defendant’s Application for Order
Shortening Time, and good cause appeating, Defendant James McNamee's Motion to Amend Orden

will be heard before the above-captioned Court on the ZQ day of April 2018 a’fé X 1 or as soon

/lf’)\"“\

zn@mﬁfoﬁuafzuaeﬁ

thereafier as counsel may be heard.

A1 A

Submitted By: -

<//VM/L 4»/1

JEFFREY J. ORR,E
Nevada Bar No. 785
701 Bridger Avenue, Suite 660

gt

Lag Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE
L
FACTUAL BACKGROUND

This matter is a negligence action by Plaintiffs Giann Bianchi and Dara Delpriore against
Defendant James McNamee, On July 17, 2013, a vehicle driven by Defendant McNamee collided
with Plaintiffs’ vehicle. As a result of the collision, both Plaintiffs claim personal injury damages.

James McNamee passed away on August 12, 2017, A Suggestion of Death was filed in this
matter on September 20, 2017, On December 14, 2017, Defendant filed a Motion to Substitute the
Special Administrator of the Estate of James McNamee in place and stead of Defendant James
McNamee and to amend the caption. (See Defendant’s Motion to Substitute Special Administratoy
in Place and Stead of Defendant James McNamee and to Amend Caption, attached as Exhibit B). Ini

that motion, Defendant states that the Probate Cogrt appointed a Special Administrator of the Estate
P.App.144
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of James McNamee and found that the Special Administrator was qualified to serve as the Defendant
in this matter.

Plaintiff filed a Limited Opposition on Janwary 3, 2018. The Limited Opposition merely
requests the Court to defer ruling on that Motion until the Probate Court hears Plaintiffs’ Motion inl
Probate Court. “In light of the foregoing and the arguments set forth in Plaintif’s Petition, Plaintiffs
request that this Court defer ruling on the present Motion to Substitute Special Administration until
the Probate Cowrt rules on Plaintiff’s Petition,” (See Page 4 of Plaintif™s Opposition to Defendant’s
Motion to Substitute Special Administrator in Place and Stead of Defendant James McNamee and to

Amend Caption, attached as Exhibit C). Nowhere in Plaintiffs’ Opposition do Plaintiffs argue that o

general administration should be opened. In fact, by filing that request in Probate Court, Plaintiffs
seem to acknowledge that only the Probate Court can open a general administration,

Defendant’s Reply points out that pursuant to NRCP 25(a)(1) the ninety (90) day period to
move to substitute deceased parties had already passed and as such, any future Motions to Substitute
parties were precluded. (See Defendant’s Reply to Opposition to Motion to Substitute Special
Administrator in Place and Stead of Defendant James McNamee and to Amend Caption, attached ag
Exhibit D),

There was no oral argument on this Motion, The Mimutes state that the Motion is denied and
that the Court requested proposed names of candidates to serve as the administrator of the estate. Thel
Minutes never state that the Court opened a general administration. (See Court Minutes regarding
Defendant’s Motion to Substitute Special Administrator in Place and Stead of Defendant James
McNamee and to Amend Caption, attached as Exhibit B).

The Order states that, ...”Fred Wade is hereby named as the general administrator of the
Estate of James McNamee, (See Exhibit A). Defendant believes that word “general® is not
appropriate because nobody requested that this Court open a general administration of the Estate off

James McNamee. Neither the Motion, the Opposition ot the Reply ever requested this Court to open
5

P.App.145
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a general administration. The Court Minutes do not state that a general administration is to be opened.
Because the opening of a general administration was not requested by the parties and was not ordered
by the Court in the Court Minutes, the Order (Exhibit A) should not state that anybody is named as 2
“general administrator”.

1L

THE ORDER SHOULD BE AMENDED TO REFLECT THE PLEADINGS
AND THE COURT MINUTES

NRCP 60(b) states that Orders can be amended pursuant to Motion when there has been
mistake ot inadvertence. EbCR 2.24(b) states, “A party socking reconsideration of a ruling of the
Court, o‘éch than any order which may be addressed by Motion pursuant o NRCP 50b), 52(b), 59 or
60, must file a Motion for such relief within ten (10) days after service of written notice of the order
or judgment unless the time is shortened or enlarged by order. A Motion for rehearing osf
reconsideration must be served, noticed, filed and heard as is any other Motion, A Motion for
Reconsideration does not toll the 30-day period for filing a Notice of Appeal from a final order or
judgment,” EDCR 2.24(b),

In this case Defendant moved the court to substitute the Special Administrator of the Bstate
of James McNamee in place and stead of James McNamee who is deceased, Although the Court is
free to deny that Motion, neither the Motion, the Opposition or the Reply ever requested or even
suggesied that the Court should appoint a General Administrator, Additionally, the Coutt Minute
do not state that the Court would appoint 8 General Administrator. There was no oral argument on|
this Motion and it was decided in chambers, Therefore, the issue of a General Administration wasg
never before this Court and was not requested by any party.
i
i

i 6
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CONCLUSION
Because neither party quested this court to open a general administration of the estate of J amesi
McNamee and becanse the Court Minutes do not state that a general administration was fo be opened,
the Order should not state that a general administration should be opened, Defendant requests thaf
the Court issue an Amended Order which makes no reference to a general vadnﬁrﬁstration.
DATED this 29 day of March, 2018
PYATT SILVESTRI

%Z/l/f/[ ///

JEFFREY J. ORR, B3Q.
Nevaga Bar No. 7854
PYATT SILVESTRI

701 Bridger Ave,, Suite 600
Las Vegas, Nevada 89101
Attorney for Defendant
JAMES MCNAMEE

P.App.147
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CERTIFICATE OF SERVICE

- Pursuant to NRCP 5(b), 1 certify that I am an employee of Pystt Silvestri and that on the

gmjikfiay of March, 2018, I caused the above and foregoing document DEFENDANT JAMES)
MCNAMER'S MOTION TO AMEND ORDER ON ORDER SHORTENING TIME, to be served as follows:
Pursuant to EDCR 8.05(a) and 8.05(f), 1o be electronically served through the Eighth Judicial District
Cowrt’s electronic filing system, with the date and time of the electronic service substituted for the

date and place of deposit in the mail; to the attorney(s) listed below:

Corey M. Eschweiler, Esq.
(Hen J. Lerner & Associates
4795 South Durango Drive
Las Vegas, NV 89147
Attorney for Plaintiffs

D. Lee Roberts, Esq.

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC
6385 8, Rambow Blvd,, #400

Las Vegas, NV 89118

Attorney for Plaintiff

A Frnloyes of PYATT SILVEST

P.App.148
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Corey M, Eschweiler, Esq,
Nevada Bar No., 6635

Craig A, Henderson, Esq,
Nevada Bat No., 10077
Joshua L. Benson, Bsq.
Nevada Bar No, 10514
GLEN J, LERNER & ASSOCIATES
4795 South Durango Drive
Las Vegas, Noevada 89147
Telephone: (702) 877-1500
Facsimile: (702) 933-7043

ceschweiler@glenlemer.com
chendorson@glenleret.com
Attorneys for Plamtiffs
DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BIANCH], individoally, ) CASENO.: A-13-691887-C
DARA DELPRIORE, individually, % DEPTNO.: VIIL
Plaingfe )} ORDER DENYING DEFENDANT
A, JAMES McNAMEE’S MOTION TO
¥S. SUBSTITUTE SPECIAL
ADMINISTRATOR IN PLACE AND
JAMES McNAMEE, individually, DOESI-X, ) STEAD OF DEFENDANT JAMES
and ROE CORPORATIONS I - X, inclusive, ) ALLEN McNAMEE AND TO AMEND
CAPTION
Defendants,
} Date of hearing: January 22, 2018
g Time of hearing: In chambers
)

Defendant James Allen MoNames’s Motion to Substitute Special Admitisteator In Place and
Stead of Defendant James Allon McNamee and To Amend Caption came before this Court on

January 22, 2018, The Court having considered the motion, opposition, and reply, and good cause

appearing, it is hereby

ORDERED, ADIUDGED, and DECREED that Defendant James Allen McNames’s Motion
to Substitute Special Adminisivator in Place and Stead of Defendant James Allen McNamee and To

Amend Caption is DENIED,

The court divected the partios to submit three (3) proposed names to the Cowrt for

consideration ag to who they want to serve ag Administrator of the Estate. The Court has reviewed

those submissions and further ORDERS that F"?‘(d W A (./E*é is hereby named as the

1

Case Number; A-13.681887-C

Electronically Filed
312712018 10:30 AM
Steven D. Grierson

CLERK OF THE COU

P.App.150
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CGenesal Administeator of the Estate of James Allen MoNamee,

Dated this | 9 day of ///!//74%(’/}1 , 2018,

PN

DISTRIGT COURT JUDGE
Q/l AS B, SMITH

Respectfully submitted by: '
GLEN 1. LERNER & ASSOCIATES

AT

COREY M., ESCHWEILER, ESQ.
CRAIG A, HENDERSON, ESQ,
4795 South Dutango Drive

Lus Vegas, Nevada 89147
Attorneys for Plaintiffs

By

P.App.151
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Steven D. Grierson

JEFFREY J. ORR, ESQ.
Nevada Bar No, 7854

PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T, (702) 383-6000

B, (702) 477-0088
iotr@pyattsilvestri.oom

Attorneys for Defendant
JAMES MCNAMER
DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BIANCHI, individually, DARA CaseNo.,  A-13-691887-C
DELPRIORE, individually Dept. No.: Vil
Plaintiffs

v,

TAMES MCNAMEE, indiviéually, DOES IWX, Heaﬁﬁg Date: 1-22-18

and ROE CORPORATIONS I~ X, inclusive Hearing Time: T INTHAMBERS

Defendants,

DEFENDANT JAMES MCNAMEE’S MOTION TO SUBSTITUTE SPECIAL
ADMINISTRATOR IN PLACE AND STEAD OF DEFENDANT JAMES MCNAMEE AND
TO AMEND CAPTIO

COMES NOW, Defendant Tames McNamee, by and through its attorpeys of record, Jeffrey

J. Orr, Esq. of Pyatt Silvestri and hereby submits this Motion to Substitute Special Administrator of
Susan Clokey in place and stead of Yames McNamee as the Defendant in this action, Defendant

also requests that the caption be amended to reflect the substitution of the new Defendant in this

matter,
fif
i

Case Number: A-13.861887-C P.App.153
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This Motion is made and based upon the papers and pleadings on file herein, as weli as the
Memorandum of Points and Authorities and any oral argument at the time of hearing of this matter.

DATED this || day of Decomber, 2017,

PYATT SILVESTRI

jm 1

JEFFREY I. ORK, ESQ.

Nevada Bar No, 7854

‘701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE

NOTICE OFMOTIO
TO: PLAINTIFES GIANN BIANCHI & DARA DELPRIORE
TO:  PLAINTIFF'S COUNSEL, COREY BSCHWEILER ESQ. & D, LEE ROBERTS, ESQ.
PLEASE TAKE NOTICE that the undersigned will bring the foregoing
DEFENDANT JAMES MCNAMEE'S MOTION TO SUBSTITUTE SPECIAL
ADMINISTRATOR IN PLACE AND STEAD OF DEFENDANT JAMES MCNAMER
AND TO AMEND CAPTION for hearing in Department VIII on the _*2__ day of

Janua in Chambers
Y , 2018, at the hour of .., or as soon thereafter as counsel may
be heard.

DATED this L\L day of December, 2017,
PYATT SILVESTRI

/:{,-w;i A,

JEFFREY 1. ORR,E8Q.

Nevada Bar No, 7854

701 Bridger Avenue, Suite 600
Las Vegas, Nevada §9101
Attorneys for Defendant
JAMES MCNAMEE

P.App.154
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FACTUAL BACKGROUND

This matter i3 a negligence action by Plaintiffs Giann Bianchi and Dara Delpriore againsé
Defendant James McNames, On July 17, 2013, a vehicle driven by Defendant McNamee collided
with Plaintifs’ velicle. As a result of the collision, both Plaintiffs olaim petsonal injury damages.

James MeNamee passed away on August 12, 2017, On November 15, 2017, this Cour
pgranted a petition for Special Letters of Administration to appoint Special Administrator Susan
Clokey as the Special Adminisirator of the Estate of James McNamee. (Ses Order Granting Petition
for Special Letters of Admindstration, attached as Exhibif 4.

A Suggestion of Death was filed in this matter on September 20, 2017, Trial is set for April
16, 2018. This motion secks to substitute Special Administrator Susan Clokey as the Special
Administtator of the Bstate of James MoNamee as Defondant in this action in place and stead of
Defendant James McNamee who ig deceased, This court has already determined that Special
Administrator Susan Clokey has the authority {0 act as the Special Administrator and to defend thig

action. (Exhibit A).

1.
SUBSTITUTION OF THE PROPER DEFENDANT IS NECESSARY

Becanse Defendant James McNamee hias passed, this matier can no Jonger proceed againsi

James MoNamee. NRCP 25 (2)(1) states:

“If a party dies and the claim is not thereby extinguished, the court may order
substitution of the proper parties. The motion for substitution may be made by
atry party or by the successors or representatives of the deceased party and,
together with the notice of hearing, shall be served on the parties as provided
in Rule 5 and upon persons not parties in the manver provided in Rule 4 for the
service of a summons. Unless the motion for substitation is made not later than
90 days after the death is suggested upon the record by service of a statement
of the fact of the death as provided herein for the service of the motion, the
action shall be dismissed as to the deceased party.” NRCP 25(a)(1)

This court has slready appointed Susan Clokey as Special Administrator of the Estate of

James McNamee and has already determined that Ms. Clokey Is the appropriate representative to
3 _

P.App.155
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defend this action and allow it to proceed as to the insurance proceeds of the GEICO antomobile
insurance policy. NRCP 25(a)(1) states that the court may order substitution of the proper parties
upon the death of 4 party. Becanse Defendant McNamee has passed, the Speclal Administrator of
his estate is the proper party to this action,

1.
CONCLUSION

This Court has alteady granted Special Letters of Administration and has appointed Susan)
Clokey s the Special Administrator, Becanse Mr. McNames has passed, he can no longer be the
Defondant in this matter. Pursuant to NRS 140.040(3)(b) and NRCP 25(a)(1), this court should order
that Susan Clokey, Special Administrator of the Bstate of James McNamee be substituied as the
Defendant in this matter in place and stead of James McNamee. It is also requested that the caption
be amended to reflect the new Defendant, (See proposed new caption, attached as Exhibit B),

DATED this jj_ day of Decernber, 2017

PYATT SILVESTRI

et
JEFFREY J, ORE, ESQ.,
Nevada Bar No. 7854
PYATT SILVESTRI
701 Bridger Ave., Suite 600
Las Vegas, Nevada 89101
Attomey for Defendant
James MeNamee

P.App.156
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an employee of Pyatt Silvestri and that on the
1 day of Decomber, 2017, I caused the above and foregoing docursent DEFENDANT
JAMES MCNAMEE’S MOTION TO SUBSTITUTE SPECIAL ADMINISTRATOR IN
PLACE AND STEAD OF DEFENDANT JAMES MCNAMEE AND TO AMEND CAPTION|
to be sémxi as follows: Putsvant to EDCR 8.05(2) and 8.05(f), o be electzonically served through
the Eighth Judicial District Court’s electronic filing system, with the date and time of the electronid

service substituted for the date and place of deposit In the mail to the atiorney(s) listed below:

Corey M. Hschweiler, Bsq,
Glen 1, Lerner & Associates
4795 South Durango Drive
Las Vegas, NV 85147
Attorney for Plaintiffs

D. Lee Roberts, Esq.

‘Weinberg, Whesler, Fudging, Gumn & Dial, LLC
6385 S. Rainbow Blvd., Sulte 400

Las Vegas, NV 89118

Attorney for Plaintiffs

Robert McNamee
2472 230% Street
Mahnomen, MN 56557-9034

- /QuﬂJOka/pAw

sployee of PYATT SIL'VESTJ@I

P.App.157
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Exhibit A
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jorr@pyatisilvestri.com 1
Attotney for I’eﬁﬁonef,
Special Administrator Susan Clokey ‘
EIGHTH JUDICIAL DISTRICT COURT 4
CLARK COUNTY, NEVADA
I the Matter of the Batate of James Allen ) CaseNo. P17-093041-8,
McNamee, Deceasad } " DeptNos 8 ' ]
) i
) }
) !
) ’.
)
ORDER GRANTING .
ION FOR SPRCIAL TETTERS OF AD STRATION :
: |
Upon submission of the Petifion for Special Letters of Administration, representing 2
as follows: z
1. That Decedent, James Allen McNamee died on the 125 day of August, 2017, in |
the County of Mohave, State of Arizona, {
" 2, ThatDecedentvwas a resident of Mohave County, Arizona, at the tme of his T
death, .
3. That at the time of Decedent’s death, Decedent was a Defendant in 2 personal :
B

injury lawsult, Bianchi e, al v, James Allen McNamee, Bighth Tudicial District Cotrt, Clark
County, Nevada Case No. A-13-691887.C,

4. Petitioner has conducted a search of assets for James Allen McNamee,
decedent, Upon information and belief, the Tstate of Jatnes Allen McNamee has no assets

to satisfy any judgment other than an automobile insurence policy with GEICO, That

Cass Numbar: P-4 7-083044-8

P.App.159
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insurance policy, GEICO policy #4180457162 provides automobile Hability insurance
coverage of $30,000 per person and $60,000 per accident,

5, Petitioner is a resident of the State of Nevada, and is employed at the law fixm of
Pyatt Silvestri located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV 89101,

6, Special Administration is needed to allow Bianchi ¢f, al. v. McNames, Case No.

A-13-691887-C to continue and substitute the real party in interest, the Speclal ‘

Administrator,

7, Petitioner is willing to act as Special Administrator of the estate t0 defend
Bilanchi ef, gl.v, McNamee, Case No, A-13-691887-C.,

8. Petitioner has never been convicted of a felony. Petitioner is qualified under
NRS 139,010 to serve as Special Administrator of the Bstate,

NOW, THEREFORE, IT I8 HEREBY ORDERED that Susan Clokey is appointed a%
Special Administrator and that Special Letters of Adzﬁizﬁstmﬁon be issued, without bond,
pursuart to pursuant to Nevada Revised Statutes 140(2)(a) and 1403)(b).

The sole'purpose of this order is to allow Bianchi ¢t al. v. MoNamee, Case No.
A-13-691887-C 1o proceed as to the instrance proceeds of the GEICO antomobile insurance

policy pursuant to Nevada Revised Statutes 140,040(2)(a) and 140.040(3)(b). Pefitioner
intends to defend that action as the real party in interest,
i
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i
I
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PYATT SILVESTRL
A PROIESSIRAL LAW COReCRATION
701 BRI AVERIE SUITE 500
TASVECAS,
Pross (FUII-HG8 FAX

The Speclal Administrator does not have any other suthority beyond Nevada
Revised Statutes 140(2)(a) and 140(3)(b) and may not distribute any propesty othet than the

GHICO automobile insurance policy with automaobile Jability insuratice coverage of $30,000
per person and $60,000 per accident,

Any funds will be held in a blocked account or attorney frust account,

ITIS FURTEIER ORDERED that the setflement of the decedent’s lawsuit is subject to
this cott’s approval,

DATED this 1 day of @’&?%&3»2017 ]/ M@
DISTRICT COURT JUDGEe. "D
Bubmitied by:

///W/W //W

etfrey /), Orr, s
%\Iev%a Bar No. %85&4

PYATE SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, NV 89101

T. (702) 383-6000

jorr@pyattsilvestrl.com,
Attorney for Petitioner,

Spectal Administrator Susan Clokey
i

i
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EXHIBIT

NRS 140.080 Powers, duties and immunity from Hability for certain claims,
1. A special administrator shalk

(a) Collect and preserve for the executor or administrator when appointed all the
goods,

chattele and recefvables of the decedent, and all incomes, rents, issues, profits, claims and
demands of the estate,

(b) Take charge and management of the real property and enter upon and preserve
it from '
dumage, wasts and injury.
2. A special administrator may;

{a) For all necessary purposes, commence, maintain or defend actions and other legal
proceedings as a personal representative,

{b) Without prior order of the court, sell awy perishable property of the estate, ag
provided in
NRS 148,170,

{¢) Fxercise such other powers as have been conferred by the order of appointment,

(&) Obtain leave of the court to borrow money ot to lease or mortgage real property
inthe
same manner as an executor or administrator,
3. A special administrator is not lable:
{a) To any creditor on any claim against the estate; or
{b) For any cleim against the decedent except a claim Involving wrongful death,
personal
injury or property damage if the estate contains no assets other than a policy of Hability)

nsurance,

[Part 86:107:1941; 1931 NCL § 9882.86] — (NRS A 1971, 647; 1983, 668; 1999, 2276)
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), 1 ceré’iy that ] am an employee of Pyatt Silvestri and that on
rl@}w’ Diteen Sy
the day of Ogiober, 2017, 1 cansad the above ORDER GRANTING PETITION FOR

SPECIAL LETTERS OF ADMINISTRATION, 4o be served pursuant to NRCP 5(b) to b

electronically served through the Eighth Judiclsl District Conrt’s elecivonic filing system
and via U8, Mail to the following party listed below:

Robext McNazx{eé
24772 2308 Street

Mahnomen, MN 56557-9034

P.App.1

63

B e R

o et s b

e S YRS EATE A

B




i

RRopr S

Exhibit B

P.App.164



PrATT SILVESTRI
APROPESSIONY, LAY CORPOIRATICN
701 BUUGER AVENSS SUITE GO0

125 VEGHS, Pevson BE1L0L-8%4L

PrOME (702) 3836000  FAx (762 477-0088

¥ 33 =N [#3) LS ]

e 3 O

10
11
12
13
14
15
16
i7
18
19
20
21
22
23
24
25
26
27
28

JEFFREY I, ORR, ESQ,
Nevada Bar No. 7854

FYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T, (702) 383-6000

F.(702) 477-0088
jor@pyattsilvestri.com

Attorneys for Defendant
SUSAN CLOKEY, Special
Adminigtrator of the Estate of
James McNamee

DISTRICT COURT
CLARK COUNTY,NEVADA
GIANN BIANCH], individually, DARA Case No.
DELPRIORE, individually Dept. No.:

Plainti{ly

.

SUSAN CLOKEY, Special Adminisirator of the
Estate of James MeNamee, DOES I -X, and ROE
CORPORATIONS I ~X, inclusive

Defendants,

A-13.691887-C
Vi
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Electronically Filed
11312048 2:34 PN
Sieven D, Griersan

CLERY OF THE CO

Corey M. Hschweiler, Esq.

Nevada Bar No., 6635

Craig A, Henderson, Esq,

Nevada Bar No. 10077

Joshua L. Benson, Esq.

Nevada Bar No, 10514

GLEN LERNER INJURY ATTORNEYS

4795 South Durango Drive

Las Voegas, Nevada 89147

Telephone: (702) 877-1500

Facsimile: (702) 933-7043

B-mail: ceschweller@glenlerner.com
chenderson(@glenlerner.com

Lee D, Roberts, Esq,

Nevada Bar No. 8877

WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Bivd., Suite 400

Las Vegas, NV 85118

Telephone: (702) 938-3838

Facsimile: (702) 938-3864

Bimail: LRoberts@wwhgd.com
Attorneys for Plaintiffs Glarm Bianchi
and Dara Del Priore

FIGHTE JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
GIANN BIANCHI, individually, ‘
DARA DELPRIORE, individually, CASENOC,: A691887
DEPTNO.: VIII
Plaintiff,
Vi OPPOSITION TO DEFENDANT JAMES

L AMBIE’S MOTION TO
TAMES MNAMEE, individuslly, DOBSI-X, | Suesmnresorerat o

and ROE CORPORATIONS I - X, inclusive, ADMINISTRATOR IN THE PLACE

| AND STEAD OF DEFENDANT JAMES
Defendants. MNAMEER AND TO AMEND CAPTION

Date of Hearing: Jan, 22, 2018
Time of Hearing: In chambers

Plaintiffs Giann Blanchi and Dera Del Priore, through their attorneys of record, Corey M.
Bschweiler, Bsq., Cralg A. Henderson, Hsq.. and Joshua L. Benson, Hsq,, of GLEN LERNER
INTURY ATTORNEYS, and Lee D, Roberts, Esq,, of WEINBERG WHEELER HUDGINS GUNN

1
Case Numbar, A-13-881887-C . P.App.’i 67
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8 DIAL, file this Opposition to Defendant James McNemee's Motion to Subgtitute Special
Administrator in Place and Stead of Defendant James McNamee and To Amend Caplion, As sef
forth in detail in the attached Petition, Plaintiff has petitioned the Probate Court to appoint the public
administeation to administer McNamee's estate. See Petition for Issuance of General Letters of
Administration and For Appointment of Cumis Counsel for the Hstate of .Eames Allen MoNaes,
attached as Fxhibit 1, This, because a special administrator is proper only if the estate’s sole asset is
a liability insutance policy. Jacobson v, Estare of Clayton, 121 Nev. 5 18, 522, 119 P.3d 132, 134
(2005). That is not the case here, as the Estate of James Allen MoNamee has assets in the form of
bad faith cauges of action agatnst McNames's automobile Hability insurer, GEICO. As explained
below, Plaintiffs, therefore, request this court defer ruling on this Instant motion to substitule special

administrator until the Probate Court adjudicates Plaintiff’s Petition.

PLAINTIFF’S OPPOSITION TO MOTION TO SUBSTITUTE SPECIAL
ADMINISTRATION IN PLACE AND STEAD OF DEFENDANT JAMES ALLEN
McNAMEE

Plaintiffs’ allegations are detailed in their Petition, but by way of brief background, Plaintiffs
Giann Blanchi and Dara DelPriore wete injured when the decedent, Defendant James Allen
McNamee, otashed his vehicle into the rear of Plaintiffs velicle on July 17, 2013. Since then,
decedent’s automobile Hability insurer, GEICO, exposed docedent, and, now, decedent’s Pstate, to
liability woll in excess of the available automobile Hability insurance coverage. This, by GEICO
refusing to compromise Plaintiffy’ negligence claims against decedent within the liability insurance
policy limits. In fact, GEICO hes since admitted that Plaintiffs’ damages exceed the available
liability insurance coverage. In other words, the Estate's assets cousist not only of decedent’s
Hability insurance policy through GEICO, but the Estate’s causes of action against GEICO for
breach of contract and torfious breach of the implied covenant of good faith and fair dealing, ot
insurance “bad fatth.”

Notwithstanding all of this, decedent’s insurance-appointed defense counsel, the Pyatt
Silverstri law firm, came before the probate court sesking to have a special administrator appointed

claiming, inaccurately, that the Bstate possesses no assels, other than the insurance policy, o satisfy

P.App.168
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Plaintiffs’ negligence claims. In other words, the Petition fox Letters of Special Administration. did
not disclose the frue extent of the Bstate’s Liability to Plaintiffs, or that the Bstate’s liability to
Plaintiffs alveady exceeds the GEICO inswrance policy. The Petition for Letters of Special
Administeation also did not identify the true nature of the Bstate’s assets, assets that include causes
of action for bad faith against GEICO. The Petition for Letters of Special Adminisiration also did
not advise the coutt of the actual conflict of interest that exists between GEICO and the Estate of
James Allen McNamee that requires appointment of Cumnis counsel for the Estate pursuant to recent
Nevada Supreme Court jurisprudence,

Mote problematic, the law firm sought appointment of its own employee as the special
administrator to make decisions regarding the litigation, This only further compounds the conflict
where the law firm being paid by GEICO to represent the insured now has decision making
authority on behalf of the estate for the underlying petsonal injury ltigation, In short, because the
docedent’s Hstate does possess asgets beyond the liability insurance policy, the Estate imust be
generally administrated, and the administrator substitated in place of the decedent McNames under
NRCP 25(2)(1). Further, beoanse of the actual conflict of interest that exists between the Estate of
Tames Allen McNamee and GEICO, the Estate is entitled to Cumis counsel at GEICO's expense, fo
advise the Bstate of ifs tights sgainst GEICO. See State Farm v. Hansen, 131 Nev, Adv, Rep, 74,
357 P,3d 338, 341 (Sep. 24, 2015), Otherwise, the interests of the Estate will continue to be placed
behind the financial intesests of GEICO,

i
i
i
1
i
i
i
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Tn light of the foregoing and the arguments set forth in Plaintiffs’ Petition, Plaintiffs request
that this Court defer ruling on the present motion to substitute special administration uniil the

Probate Comrt rales on Plaintiffs’ Petition,

GLEN LERNER INJURY ATTORNEYS

By/s/ Craig A, Henderson
Corey M, Eschiwsiler, Bsq,
Nevada Bar No, 6635
Craig A, Henderson, Bsq.
Nevada Bar No, 10077
4795 South Durango Drive
Las Vegas, NV 89147
(702) 877-1500

WEINBERG WHEELER HUDGINS
GUNN & DIAL

. LeeD. Roberts, Esq,,
Nevada Bar No, 8877
6385 South Rainbow Blvd,, Suite 400
Las Vegas, NV 89118
Attorneys for Plaintiffs Glann Blanchi
and Dara Del Priore

P.App.170
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I coriify that I am an employee of GLEN LERNER INJURY
ATTORNEYS and that on the 3 day of January, 2018, T caused the above OPPOSITION TO
DEFENDANT JAMES ALLEN McNAMEE'S MOTION TO SUBSTITUTE SPECIAL
ADMINISTRATOR IN THE PLACE AND STEAD OF DEFENDANT JAMES McNAMEE
AND TO AMEND CAPTION to be served pursuant to NRCP 5(b) 1o be electronically served
through the Bighth Judicial District Court’s electronic filing system and via US Mail to the

following parties Hsted below:

(VIAUS MAILL)

Robert MoNames

2472 230" Street
Mahnomen, MN 363557-9034

Jeffiey J. Orr, Esq. .
PYATT SILVESTRI

701 Bridger Avenue, Suite 600

Las Vegas, NV 89101

Attorneys for Special Administrator Susan Clokey

/s/ Mirlam Alvarez
An employee of (len Lemer Infury Attorneys

PApp.171
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PET

Corey M. Eschweiler, Bsq.

Nevada Bar No. 6635

Craig A. Henderson, Esq,

Nevada Bar No, 10077

Joshua L, Benson, Bsq,

Nevada Bar No. 10514

GLEN LERNER INJURY ATTORNEYS

4795 South Durango Drive

Las Vegas, Nevada 89147

Telephone: (702) 877-1500

Pacsimile: (702) 933-7043

Femail: ceschweller@glenlerper.com
chenderson@glenlerner.com

Les D. Roberts, Bsq,

Nevada Bar No, 8877

WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Blvd,, Suite 400

Las Vegas, NV 89118

Telephone: (702) 938-3838

Pacsimile: (702) 938-3864

Email: LRoberts@wwhgd.com

Attorneys for Petitioners Giann Bianchi
and Dara Del Priore

EIGHTH JUDICIAL DISTRICT COURT "
CLARK COUNTY, NEVADA

Tn the matter of the Estate of JAMES ALLEN
MCNAMEE, Deceased. CASENO.: P-17-093041-E
DEPTNO.: PC-1

PETITION FOR ISSUANCE OF
GENERAL LETTERS OF
ADMINISTRATION AND FOR
APPOINTMENT OF CUMIS COUNSEL
FOR THE ESTATE OF JAMES ALLEN
McNAMEE

Date of Hearing:
Time of Hearing:

i

i
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Petitioners Glann Bianchi and Dara Del Priore, through their attoreys of record, Corey M,
Tschweiler, Bsq,, Cralg A. Henderson, Hsq.. and Joshua L. Benson, Bsq., of GLEN LERNER
INJURY ATTORNEYS, and Lee D, Roberts, Esq., of WEINBERG WHEELER HUDGINS GUNN
& DIAL, petition this court: .

(1) putsnant to NRS 139,040 (g)-(h), NRS 139,050, and NRS 139.090, issue letters of
general administration to John J. Cabill, the Clatk County Public Administrator, for the Estate of
Jatnes Allen MoNames;

(2) putsuant to NRCP 25(a) order substitution of the proper partieg in place of the decedent,
James Allen McNamee and

{2) pursnant to State Farm Mut, Auto. Ins. Co. v. Hansen, 131 Nov. Adv, Rep. 74, 357 P3d
338 (Sep. 24, 2015), oxder appointment of Cunsls cotnsel for the Hstate of JTames Allen McNamee
based on the actual conflict of interest that exists between the Estate of James Allen McNamee, and
GRICO (Decedent James Allen MoNamee’s sutomobile ligbility insuter).

This Petition is based upon the following memorandum of points and authorities, the
Declaration of Corsy M, Eschweiler, Bsq., the papers and Ploadings on file with the court, and the

oral acgument of the parties,

(GLEN LERNER INJURY ATTORNEYS

By:/s/ Craig A, Henderson
Corey M. Eschweiler, Bsq,
Nevada Bat No, 6635
Craig A. Henderson, Haq,
Nevads Bar No, 10077
4795 South Durango Diive
Las Vegas, NV 89147
(702) 877-1500

WEINBERG WHEELER HUDGINS
GUNN & DIAL

Lee D. Roberts, Bsq.,

Nevada Bar No, 8877

6385 South Rainbow Blvd,, Suite 400
Las Vegas, NV 89118

Attorneys for Petitioners Giann Bionchi

and Dara Del Priore

P.App.174
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MEMORANDUM OF POINTS AND AUTHORITIES
1. INTRODUCTION

Tn this probate metter that involves pending petsonal injury litigation against the decedent,
James Allen McNames, petitioners Giann Bianchi and Dara DelPriote wore injured when the
decedent ciaghed his vehicle inlo the rear of petitioners® vehicle on July 17, 2013, Since then,
decedent’s automobile Hability insurer, GEICO, exposed decedent, and, now, decedant’s Estate, to
liability well in excess of the available automobile liability insurance coverage, This, by GEICO
refusing to compromise Petitionets’ negligence claims against decedent within the liability
jngurance policy lmits, In fact, GEICO bas since admitted that Pstitioners’ damages exceed the
gvailable lability nsurance coverage, In otber words, the EHstate’s assets consist not only of
decedent’s liability insurance poliey through GEICO, but the Estate’s causes of action against
GEICO for breach of contract and tortious breach of the implied covenant of good faith and fair
dealing, or insurance “bad faith” ‘

Notwithstending all of this, decedent’s insurance-sppointed defense counsel, the Pyatt
Silverstri law fiem, catme before this court seeking to have a special administrator appointed
clabming, inaccurately, that the Estate possesses no assets, other than the insutance policy, to satisfy
Petitionets’ negligence claims, In othet words, the Petition for Letters of Special Administration did
not disclose the tue extent of the Estate’s Hability to Petitioners, or that the Bstate’s lability to
Petitioners already exceeds the GEICO insurance policy. The Petition for Letters of Special
Administration also did not identify the true nature of the Bstate’s assets, assets that include causes
of action for bad faith against GEICO, The Petition for Letters of Special Administration also did
not advise the coutt of the actual conflict of interest that exists between GEICO and the Bstate of
Tarnes Allen McNamee that requires appointment of Ciumis counsel for the Estate pussuant to recent
Nevada Supreme Court jurisprudence, More problematic, the law firm sought appointment of is
own etaployee as the special administiator to meke decisions regarding the litigation. This only
furfher compounds the conflict where the law firm being paid by GEICO to represent the insured

now has decision making authority on behalf of the estate for the underlying personal injury

litigation, In short, because the decedent’s Estate doeg possess assets beyond the Hability insurance

P.App.175
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policy, the Estate must be generally adminisirated, Further, because of the actual counflict of interest
{hat exists botweon the Estate of James Allen McNamee and GEICO, the Estate is entitled to Cunmis
counsel at GEICO's expense, 1o advise the Estate of iis rights against GEICO, See State Farm v,
Hansen, 131 Nev. Adv. Rep, 74, 357 P.3d 338, 341 (Sep. 24, 2015), Otherwise, the interests of the
Rstate will continus to be placed behind the financial interests of GEICO.

IL FACTS
A.  Background of the underlying negligence litigation.
On July 17, 2013, decedent James Allen MoNaroes, was diiving a Ford van on Bast Sahata
Avenme approaching a red light at the Intersection of Sahara and MeLeod, Decedent failed to slow
the va in time and the van crashed into the rear of a Nissan Pathfinder that was stopped at the red
traffic signal. The Nissan Pathfinder was driven by Petitioner Giamn Bianchi, Petitioner Dara
DelPriore occupied the front passenger seat of the Nissan, Both Giann and Dara suffered severe
injuries in the collision,
B.  GEICO has exposed decedent’s estate to excess liability.
At the time of the Tuly 17, 2013, collision, decedent was covered by an gutomobile Hability
insutance golioy issued by GEICO, policy numbet 4180457162, See Petition for Letters of Special
Adminisiraﬁog, at 29 6, filed with this Court Sep. 20, 2017, The GEICO policy provided decedent
with lability insurance coverage of $30,000 per petson up fo $60,000 per ocourrence. Id. Since the
collision on July, 2013, decedent’s automobile liability insurer, GEICO, has repeatedly refused to
settle Giann and Dara’s claims within decsdent’s policy limits, despite knowing Giann and Dara’s
damages far excond the $30,000 per person lability insurance coverage. By way of brief

backgroond:

« On October 25, 2013, Giann and Dara each served GEICO with a demand requesting
decedent’s $30,000 per person policy limit in exchange for a release of all claims against
decedent. At the time, Giamn had inowred $10,707.78 in medical bills and ‘was
recommended for pain management medical treatment at an estimated cost of $12,050, Dara
had incumed $10,797.25 in medical bills and had also’ been recommended for pein
management trealment at an estimated cost of $12,050, GEICO did not tender decedent’s
policy limits, Giann and Dara, then, proceeded with the recommended injections,

P.App.176
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« O November 19, 2013, Giann and Dara sned decedent for damages arising out of the July
17, 2013, crash. See Blanchi and Del Priore v. James MeNamee, Case Nwmber A-13«
691887-C, Bighth Judicial District Court, Clatk County, Nevada,

+ On April 3, 2014, decedent served Dara, only, with an offer 1o seitle in the amount of
$30,000. Dara rejooted this offer, as her medical bills, alone, totaled $36,214.35, Shortly
thereaftet, Giann and Dara’s counsel advised GEICO to appoint separate counsel to advise
decedent of his potential bad faith claim against GEICO. Tess than three months later,
decedent filed a substitution of attorney retaining new, outside counsel (the Pyatt Silvesti
law fiem).

« By spring of 2015, Giann’s medical bills had increased to $329,494, including the cost of
the spinal surgery Giann’s dostor recommended. This, in addition 1o $348,948 for Glann’s
{utute medical care; $277,832 for Giann’s loss of household services; and $1,867,000 for
Giann’s loss of enjoyment of life — a total of more than $2,800,000 in damages.
Consequently, on Apiil 21, 2015, Giann served MoNamee with an offer fo settle for
$435,000, Decedent did not accept Giann’s offet.

+ Also by Spring, 2015, Dara’s medical bills had increased to $93,980, This, in addition to
$296,537 in lost wages; $384,361 in loss of household services; and $1,700,000 in loss of
enjoyment of life — a total of more than $2,470,000 in damages, On April 21, 2015, Darg
served decedent with an offer to settle in the amount of $345,000, Decedent did not acoept
the offer,

Tn other words, despite knowing Giann and Dara’s medical special damages were going to excesd

decedent’s policy limits, GBICO refused to pay the policy to petitioners,

¢, GEICO admits Pefifioners’ damnges exceed decedent’s liabilify insurance
eoverage.

By July, 2015, Glann’s total damages bad increased to $2,850,136.97, including $356,306 in
medical special damages alone. Dara’s total damages had inoreased fo $2,481,097, including

$99,280 in medical special damages, Op July 13, 2015, decedent offered to settle Giann and Dara’s

claims. pach for an amount in excess of McNamee’s automobile Habilify insurance Qajwig};ﬁ,mi‘z.l

Petitionsrs rejected these offers that did not even compensate them for their medical special

damages. The twe offers are critical, however, because through the offers, GEICO admitted

the value of Glann and Dara’s claims excesd decedent’s 360,000 of insurance coverage, Put

differently, GBICO has already admitted the Kisiate of James Allen MeNamee will be exposed

! Defondant's writien offers to Plaintiffs and Plaintiff' written correspondence to Defendant’s counsel’s insurer will be
provided to the court for in camera review upon request,

P.App.177
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to excess Hability as a result of GEICO’s bad faith refusal fo compromise Putitioners’ claims

for the policy lumits,

D. Decedent died before Petitionery’ clatms wenf to trial in the Bighth Judicial
Distriet Court,

On September 20, 2017, decedent’s counsel in the Bianchi v. McNamee litigation, Pyatt
Silvestr, served a Sugéestion of Death on the Record indicating decedent had passed on August 12,
2017, See Suggestion of Death Upon the Record, attached as Bx, 1-A; see also Death Certificats,
attached as Bx, 1-B. This, five days before Giarm and Dara’s negligence claims aganst decedent
were scheduled o procesd to trial on September 25, 2017, in the Eighth Judicial Digtrict Comt, The
District Court trial in Bianchi v. McNamee has since been continued to April 16, 2018,

B, GEICO sought appointment of a special administeator.

Also on September 20, 2017, Pyait Silvesi filed a Petition for Special Letters of
Adminisiration.  The Petition sought to have Susan Clokey, an employee of Pyaﬂ Silvests,
appoloted as the Special Administator of the Estate of James Allen McNamee based on Pyatt
Silvestti’s reprosentations to this Court that “the Estate of James Allen McNamee has no assets fo
satisfy any judgment other than an automobile policy with GEICO [providing] automobile Hability
insurance covetage of $30,000 per person and $60,000 per accident” See Petition for Letters of
Special Administration, at 2 Y 6, filed with this Court Sep, 20, 2017,

F, A general adminfetrator must be appointed.

To the contrary, based on GBICO's failure to settle Giann and Dare’s claims within
decedent’s policy limits, GBICO, admittedly, has exposed the Estate of James Allen McNamee to
Jiability in excess of decedent’s $60,000 lability insurance policy. In other words, the Estate of
James Allen McNamee has causes of ‘aoﬁon against GRICO for, inter alia, breach of contract and
tortious breach of the implied covenant of good faith and fair dealing, As important, there exists,
and Tias existed for some time, an actual conflict of interest between GEICO and the Hatate of James
Allen McNamee, both of whom are currently represented by the same law fium, Pyatt Silvestrl, See

State Farm Mut duto. Ins, Co. v, Hansen, 131 Nev, Adv. Rep. 74, 357 P.3d 338, 340 (Sep. 24,

P.App.178
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12015) (“Nevada, in confrast, is a dual-representation state: Insurer-appointed covnsel teprosents both

{he insuter and the insured.”)

Tt is patently obvious that Pyait Silvesttl is not representing the interests of the Estate of
Tames Allen McNames, including failing to advise the Estate of its excess Lability and failing to
advise the Bstate or even this Comt, regarding the Estate’s bad faith ights against GEBICO., See
Peﬁﬁ@ for Letters of Special Administration, at 2 § 6, filed with this Cout Sep. 20, 2017 (“the
Fstate of James Allen McNames has no assets to satisfy any judgment other than an automobile
policy with GEICO [providing] automobile liability insurance coverage of $30,000 per person and
$60,000 per accident”). Consequently, Petitionets’ counsel sent Pyatt Silvestri a second letter on
November 8, 2017, advising them of theso developments and that the Estate of James Allen

McNamee is entitled to separate counsel, Petitioners’ counsel has teceived no response fo the letter.

G,  The special administrator must be removed and separate Cumis counssl
appointed for the Estate of James Allen McNamee.

This Court, having not been fully apprised of the facts and ciroumstances surrounding the
Estate’s Hability to Giann and Dara, of the true nature of the Estate’s assets, granted the petition and
issued an Order Granting Petition for Special Letters of Administration to Susan Clokey. See Nov.
16, 2017, Order Granting Petition for Special Lefters of Administration, on file with this Cowrt. The
putpose of this petition, therefore, is (1) appoint the Clark Cbunty Public Administrator John T,
Cahill, &g the general administrator of the Estate of James Allen MeNamee, and (2) order the
retention by .GEI.CO of Cumis counsel for the Estate of James Allen McNamee pussuant to the
Nevada Supreme Court’s holding in State Farm v, Hansen, 131 Ney, Adv, Rep. 74, 357 P.3d 338,
341 (Sep, 24, 2015),
I,  ARGUMENT

A. A general adwinisteator must be appointed to admiuister decedent’s estate.

Pursuant to NRS 140,040(3)(b), a special administrator is not lable “[fjor any claim against
the decedent except 8 claim involving wrongful death, personal injury or propetty damage if the

estate contains no assets ofher than 3 policy of Hability insurance,” NRS 140.040(3)(b) (emphasis

P.App.179
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added), As the Nevada Supreme Cowrt has made clear, howevet, fhis statute s applicsble only

when the estate’s sole asset is a liability insurance policy:

[Alfter the 1971 amendment, NRS 140,040(3) permits the special administrator to

pay wrongful death, personal injury, and property damage claims when the

estate’s only asset is a liability insurance policy. NRS 140.040(3) promotes

judicial economy and efficient resoltution of claims by enabling a plaintiff with

such clatms to avoid lengthy, costly, formal probate procedures when the sole

psset is a lisbility insurance policy. '
Jucobson v. Estate of Clayton, 121 Nev, 518, 522, 119 P.3d 132, 134 (2005). If, however, the estate
hag other assets, or the claim exceeds the insurance coverage and will diminish the estate, the estate

must be administered by a general administrator:

The claim procedute specified by ch, 147 must be followed whenever the estate of
the deceased may be diminished if the creditor is sucoessful, This, of course,
might happen in a wrongful death action against the estate of a deceased
tortfeasor. The loss for which damages are claimed may not be covered by
Hability insutance, If covered, the insurance linits might prove to be inadequate.
11 either instance the estate is diminished if the claimant is successful.

Bodine v. Stinson, 85 Nev, 657, 661, 461 P.2d 868, 871 (1969) (superseded by statnte on other
grounds a5 explained in Jacobson v. Estate of Clayton, 121 Ney, 518, 522, 119 P.3d 132, 134
{2005)), Here, Giaon and Dara’s negligence claims against decedent exceed the available lability
insurance and will diminish the Estate, Furthermore, the Estate of James Allen McNawsee has assets
above and beyond the $60,000 Lability insurance policy issued by GEICO, i.e., claims for breach of
contract and tortious breach of the implied covenant of good faith and fair dealing against GEICO,
Congsequently, special administration of the McNamee Estate is not authorized by the speoial

administrator statites, Id

B. The Estate of James Allen McNamee possesses claims for insurance bad faith
agalust GEICO, '

T is well setiled that;

Nevada law recognizes the existence of an implied covenant of good faith and fair
dealing in every contract. An insurer fails to act in good faith when it refuses
“without proper canse’ to compensate the insured for a loss covered by the policy.
Such conduct gives rise to a breach of the covenant of good faith and fair dealing,
This breach ot failure to perform constitutes ‘bad faith® whete the relationship
between the patties is that of insurer and insured.

P.App.180
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See Pemberton v. Farmers Ins. Exch., 109 Nev, 789, 792-93, 858 P.2d 380, 382 (1993) (internal
citations omitied), As the court has further explained, “Iffhe law, not the insurance contract,
imposes fhis covenant on insurers. A violation of the covenant gives tise to a bad-faith tort olaim,
This coutt has defined bad faith as an actual or implied awereness of the absence of a reasonable
basis for denying bonefits of the [fnsurance] policy” See Allstate Ins, Co. v, Miller, 125 Nev, 300,
308, 212 P.3d 318, 324 (2009) (intetnal citations omited); see also United States Fid, & Guar, Co.
y. Peterson, 91 Wev, 617, 61920, 540 P.2d 16’?0, 1071 (1975) (“We approve and adopt the rule that
allows tecovery of consequential damages where there has been 8 showing of bad faith by the
insurer. Whete an insuter fails to deal fairly and in good faith with its insured by refusing without
proper cause to compensate its insured for a Josg covered by the policy such conduct may give tise
to n cause of action In tort for breach of an impled covenant of good faith and fair derling, The
duty violaied arises not from the terms of fhe insurance contract but is a duty lmposed by law, the
violation of which is & tort”). An insnrer who fails to setfle a claim in good faith and exposes its
insurer to excess Hability is liable for the full amount of the judgment: “since the insuret has
reserved control over the litigation and settlement it s liable for the entire amonnt of a judgment

against the insured, including any portion in excess of the policy Bimits, if in the exercise of such

oontrol it is guilty of bad faith in refusing a settlement” See Comunale v, Traders & Gen, Ins. Co.,

50 Cal, 24 654, 660, 328 P.2d 198, 201 (1958) (emphasis added).> This case is no different.

C. GEICO acted in bad faith when it exposed decodent and his estate to excess
Hability,

Petitioners provided GEICO with opporiunities fo compromise their negligence claims
against decsdent for the $60,000 Hability insurance policy, GEICO refused. This, even when
GREICO was well aware the value of Giaon and Dara’s claims exceeded decedent’s insmrance

COverage:

Obyiously, it will always be in the insred’s intetest to setle within the policy
limiis when there is any danger, however slight, of a judgment in excess of those
Jimits, Accordingly the rejection of a settlement within the limits where there is
any danger of a judgment in excess of the Jimits orn be justified, if at ell, only on

% wpjovada looked to California law whon it established tho iraplied covenant of good faith and fair dealing in the
Insurance contoxt.” See Landow v. Medical Ins. Exch., 892 F. Supp. 239, 240 (D, Nev, 19953,

P.App.181
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the basls of interests of the insurer, and, in light of the common knowledge that
settlement is one of the usual methods by which an insured receives protection
undet a Hability policy, it may not be unreasonable for an insured who putchases
a policy with limits to believe that a sum of money equal to the Hmits is gvailable
and will be used 50 as to avoid liability on his part with regard to any covered
accident, In view of such expectation an insurer should not be permitted to forther
its own interests by rejecting opportunities to settle within the policy limits unless
it is also willing 1o absorb losses which may result from its failute o settle.

Crisci v, Sec. Ins. Co., 66 Cal, 2d 425, 430-31, 58 Cal. Rptr, 13, 17, 426 P.2d 173, 177 (1967).
Since then, GEICO has admitted Clanna and Dara’s damages exceed decedent’s insurance coverage
by extending settlement offers to both Giann and Dara, each, in amounts that exceed the availsble

insutance coverage. This confizms GEICO's bad faith;

whenever it is likely that the judgment against the insured will excoed policy
finits so that the most reasonable manner of disposing of the claim is 4 seiflement
which can be made within those limits, a consideration in good faith of the
insured’s interest Tequires the insuter to settle the claim..., Moreover, in deciding
whethet or not to compromize the claim, the insurer must conduet itself as though
it alone were liable for the entive amount of the judgment, Thus, the only
petmissible consideration in evaluating the reasonableness of the settloment offer
becomes whether, in light of the victim’s injuties and the probable lability of the
insuted, the ultimate judgment is likely to exceed the amount of the settlement
offer.

Johansernt v, Cal. State duto. Ass'n Inter-Ins, Bureau, 15 Cal. 34 9, 16, 123 Cal, Rptr, 288, 292, 538
P.2d 744, 748 (1975). In this case, GEICO refused to tender decedent’s insurance limits when
Giann and Dara’s damages clearly exceeded $60,000. Once Glann and Da:ré’s medical bills did
exceed $60,000, GRICO made a series of los ball offers concluding with offers to Giann, and Dara,
each in amounts that exceed the $30,000 per-person insurance coverage available 1o decedent,
GERICO hes always known the value of Glann and Dara’s claims exceed decedent’s policy limits,
and GEICO has always known the value of Giann and Dara’s claims exceeded every settlement

offer GRICO has extonded to Giamm and Dara.

7.  Petitioners nominate the Clark County Public Administrator for appoiniment
as the general administrator of McNamee’s Estate,

Based on the foregoing, and pursnant to NRS 139.050 and NRS 139.040(g), Petitioners

nominate the Clark County Public Administrator John J, Cahill for appointment as general

administeator of the Bstate of James Allen McNamee. See NRS 139.040(k) (authorizing “Creditors

10
P.App.182
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who have become such duting the lifetime of the decedent” to seek lefters of general
administrationj; see also NRS 139.050 (“Administration may be granted upon petition to ong ot
more qualified persons, although not otherwise entitled to serve, af the written request of the person
entitled, filed in the court.”). Mt Cahill has not been convicted of a felony, is over the age of
majoity, is a resident of the State of Nevada, and is otherwise qualified, See NRS 139,010(1)-{4).
This court has jurisdiction becsuse James Allen McNamee left an estate that consists of, ata
minimum, the liability insurance policy issued by GEICO, and the Estate’s potential bad faith
claims agatnst GEICO, See Bodine v. Stinson, 85 Nev, 657, 659, 461 P.2d 868, 870 (1969) (“It is
well established that 4 deceased insured’s potential right of exoneration under an insurance policy is
a sufficient estate to justify a grant of administtation, and we think, satisfies the requirerent of In
e Dickerson’s Estate, 51 Ney. 69, 268 P, 769 (1928), that an estate exist before administration is

justified.”), A listing of all of Jatnes Allen MoNamee’s known heirs is attached to fhis petition.’®

E. The Estate of James Allen McNamee has not been advised of its rights against
GEICO,

The Nevada Supreme Court recently confirmed the applicability in Nevada of the California
Supreme Comt’s seminal decision in San Diego Navy Federal Credit Union v, Cumis Insurance
Society, Inc., 162 Cal. App. 3d 358, 208 Csl. Rptr, 494, 506 (Ct. App. 1984), In Stafe Farm v.
Hansen, the Nevada Supreme Court confirmed that “[blecause Nevada is & dual-representation
state, counsel may not represent both the insurer and the insured when thetr interests conflict and no
special exception applies. RPC 1.7, This suggests that the Cumis rule, where the insurer must
satisfy its contractual duty to provide counsel by paying for counsel of the insured’s choosing, is
appropuiate for Nevada,” See State Farm Mut, duto. Ins. Co. v, Hansen, 131 Nev. Adv. Rep. 74,
357 P,3d 338, 341 (Sep. 24, 2015). As the court further explained:

In sum, Nevada, like California, recognizes that the insurer and the insured are
dual clients of insuter-appointed counsel. Where the clients’ inferests conflict, the
rules of professional conduet prevent the same lawyer from representing both
clients. California’s Cumis rule is well-adapted to this scenatio. It requires

3 e Division of Health Care Finaneing and Policy for the Department of Health and Human Seryices of the State of
Nevada filod a Watver of Notico required by NRS 155,020 on Octobet 18, 2017, See Watver of Notics, on file with this

Cowt,

i1
P.App.183
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insurers fo fulfill their duty to defend by allowing insureds to select their own
counsel and paying the reasonable costs for the independent counsel's
representation.

Jd. Under NRPC 1.7()(1), “[a) concurrent conflict of inferest exists if; The representation of one
client will be ditectly adverse to another client.” Here, GEICO is obviously adverse to decedent’s
Estate, While GEICO has admittedly exposed decedent’s estate to excess liability giving rige 1o
causes of action for bad faith against GEICO, GEICO’s counsel, Pyatt Silvestr, did not disclose
any of these critical facts to this Coumt when seeking appotntment of a special administator,
Tnstead, GEICO, in collusion with Pyatt Silvestr, represented to this Coutt that the “the Estate of
James Allen McNamee has no assets fo satisfy any judgmont other than en automoi;ﬁe policy with
GEICO,” something that is clearly inacourate. In reality, Pyatt Silveshi is only looking out for
GEICO’s interests, and is cleatly taking action to benefit GEICO in total disregard of the rights of
decedent’s cstate. Indeed, the Bstate has not even been advised of its potential exoess liability, its
potential bad faith claims against GEICO as a result of that exocess liability, or the actnal conflict of
interest between GEICO and the Estate, Because neither GEICO nor Pyatt Silvestii is properly
advising the Estate of JTames Allen MoNamee of its 1ights against GEICO, snd because there is an
actual conflict of interest betwoen the insurer and the insured, the Estate is entitled tv Cumis
sounsel of ifs choosing at GEICO’s mq:)'ense.
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For the reasons set forfh sbove, Petitioners request that the Clark County Public
Adrotnistrator John J, Cahill be issued letters of genetal administration over the Estate of James
Allen MoNamee, Petitioners further request an order from this Conrt requiting the appointment of
separate counsel for the Estate of James Allen MoNawmee, to be chosen by the Estate and at the

expense of the decedent’s tnsurer, GEICO. See State Farm Mut, 4uito, Inis. Co. v, Honsen, 131 Nev.

CONCLUSION

Adv, Rep. 74, 357 P.3d 338, 341 (Sep. 24, 2015).

GLEN LERNER INJURY ATTORNEYS

By:/s/ Craig A, Hoendetson
Corey M. Eschweiler, Bsq.
Nevada Bar No, 6635
Craig A, Henderson, Esq.
Nevada Bar No. 10077
4795 South Durango Drive
Las Vegas, NY 89147
(702) 877-1500
Attorneys for Plaintiffs

13
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DECLARATION OF COREY M. ESCHWEILER

I, COREY M, ESCHWEILER, hereby declars the following under penalty of petjury of the
laws of the State of Nevada: ‘

1, I am an atforney at Glen Lerner Injury Aftorneys, and counsel of record for
Petitioners Giann Bianchi and Dara DelPriore in the above captioned action, I have read the
foregoing Petition and know the contents thereof. The Petition is true of my own knowledge exoept
as 10 those matters that are stated on information and belief, as to those matters, I believe them to be

true, {j&!»

Executed this EM day of January, 2018, in Las Vegas, Nevada,

COREY M. ESCHWEILER

14
P.App.186
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Corey M, Eschweiler, Esq,

Nevada Bar No, 6635

Craig A, Henderson, Hsq,

Nevada Bar No, 16077

Joshva L. Bengon, Esq,

Nevada Bar No, 10514

GLEN LERNER INJURY ATTORNEYS

47935 South Durasgo Drive '

Las Vepas, Nevada 89147

Telephone; (702) 877-1500

Facsimile: (702) 933-7043

B-mail: ceschweiler@glenlerner.com
chenderson@glenlerner.com

Lee D, Roberts, Esq,

Nevada Bar No, 8877

WEINBERG WHEELER HUDGINS GUNN & DIAL
63835 South Rainbow Blvd,, Suite 406

Las Vegas, NV 89118

Telephone: (702) 938-3838

Pacsimile; (702) 938-3864
Email: LRoberts@wwhgd.com
Attorneys for Petitioners Gignn Bianchi
and Dara Del Priore

BIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
In the matter of the Estate of JAMES ALLEN
MCNAMEE, Decsased, CASENO.: P-17-093041-F
DEPTNO.: PC-1
LISTING OF ALL HEIRS

it
i
H
i
i
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Relatiouship to

Name Decedent Age Address
2 ) L
Robert McNamoes Father Unknown 1\;;:}3 ﬁiigen,s ;\4}\3
565579034
Other befrs unknown

GLEN LERNER INJURY ATTORNEYS

By:/sf Craig A, Henderson

Corey M. Bschweiler, Hsq.
Nevada Bar No, 6635
Craig A, Henderson, Hsq,
Nevada Bar No. 10077
4795 South Durango Drive
Las Vegas, NV 89147

(702) 877-1500
WEINBERG WHEFLER HUDGINS
GUNN & DIAL

Lee D, Roberts, Bsq.,
Nevada Bar No, 8877

6385 South Rainbow Blvd,, Suite 400

Las Vegas, NV 89118

Aftorneys for Petitioners Giann Bianchi

and Dara Del Priore

16
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Corey M. Eschweiler, Bsq,

Nevada Bar No, 6635

Craig A. Henderson, Esq.

Nevada Bat No, 10077

Joghua L. Benson, Esq.

Nevads Bar No, 10514

GLEN LERNER INJURY ATTORNEYS

4795 South Dutango Drive

Las Vegas, Nevada 86147

Telephone: (702) 877-1500

Facsimile: (702) 933-7043

Hemail: ceschweiler@glonlerner.com
chenderson(@glenlerner.com

Lee D, Roberts, Bsq.

Nevada Bar No. 8877

WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Blvd,, Suite 400

Las Vegas, NV 89118

Telephone: (702) 938-3838

Facsimile: (702) 938-3864

Email: LRoberts@wwhgd.com
Attorneys for Petitionars Giann Bianchi
and Dara Del Priore
BIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
Tn the matter of the Estate of JAMES ALLEN
MCUNAMEE, Deceased, CASENO.: P-17-093041-E
’ DEPTNO.: PC-1
NOTICE OF HEARING FOR
APPOINTMENT OF GENERAL
ADMINISTRATOR
/it
i
i
it
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Notice is hetoby given thet Petitioners Glann Bianchi and Darg DelPriore, by and through
their counsel Corey M. Bschweiler, Bsq., Craig .A, Hendetson, Bsq., and Joshua D, Benson, Esq., of
GLEN LERNER INJURY ATTORNEYS, and Lee D, Roberts, Heq,, of WEINBERG WHEELER
HUDGINS GUNN & DIAL, bave filed in this coutt a petition for letters of general administration,
of the Estate of JAMES ALLEN MCNAMEER, deceased, and a hearing has been set forthe
day of the month of , of the year 2018, at

(am. or pam) at the
courthouge of the shove-entitled court, Phoenix Building, 330 South 3rd Strest Las Vegas, NV
89101, All persons interested in the estate ate notified to appear and show cause why the petition
should not be granted. Further details concerning this Petition can be obtained by teviewing the
Coutt file and the Office of the County Clerk, Clark County Cowrthouse, o by contacting the

attorney fot the Petitioners,

GLEN LERNER INJURY ATTORNEYS

By:{s/ Craig A, Fenderson
Corey M. Eschweiler, Bsq,
Nevada Bar No, 6635
Craig A, Henderson, Bsq.
Nevada Bar No. 10077
4795 South Dwango Drive
Las Vegas, NV 89147
{702) 877-1500

WEINBERG WHEELER HUDGINS
GUNN & DIAL

Lee D, Roberts, Bsq,,
Nevada Bat No, 8877
6385 South Rainbow Blvd,, Suite 400
- Las Vegas, NV 89118
Attorneys for Petitioners Giann Bianchi
and Dara Del Priore

ROR—

18
P.App.190
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JEFFREY J, ORR, ESQ,
Nevada Bar No. 7854

PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T. (702) 383-6000

F. (702) 477-0088
jorr@pvattsitvestrl com

Attorneys for Defendant
TAMES MCNAMEER
DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BIANCH]I, individually, DARA Case No.:  A-13-691887-C
DELPRIORE, individually Dept. No,, VI
Plaintiffs
v. DATE: January 22,2018

TIME: In Chambers
JAMES MCNAMEE, individually, DOES 1-X,

and ROE CORPORATIONS I~ X, inclusive

Defendatts,

DEFENDANT JAMES MCNAMEE'S REPLY TO PLAINTIFES OPPOSITION TO
MOTION TO SUBSTITUTE SPECIAL ADMINISTRATOR IN PLACE AND STEAD OF
DEFENDANT JAMES MCNAMEE AND TO AMEND CAPTION

COMES NOW, Defendant James McNames, by and through its atiomneys of record, Jeffrey
. Orr, Bsq. of Pyatt Silvestr and hereby submits his Reply to Opposition to Motion to Substitute
Special Administrator of Susan Clokey in place and stead of James McNamee as the Defendant in
this action. Defendant also requests that the caption be amended 1o reflect the substitution of the
new Defendant in this matter,

This Reply is made and based upon the papers and pleadings on file herein, as well as the

Memorandum of Points and Authorities and any oral ergument at the time of hearing of this matter,

P.App.192
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. I‘
FACTUAL BACKGROUND

Defendant James McNamee passed away on August 12, 2017, As such, James McNames can
no Jonger be the Defendant in this matter, A Suggestion of Death wag filed in this matter on
S@ptember. 20, 2017, (See Suggestion of Death Upon the Record, attached as Exhibif 4}, The
pending motion to substitute the Special Administrator as the Defendant in place and stead of James
McNamee was filed on December 14, 2017. As such, Defendant’s motion to substitute the Special
Administrator as the Defendant in place and stead of James McNames was filed within the 90 day]
time period mandated in NRCP 25 (@)(1).

Ithas been more than 90 days since the Suggestion of Death was filed in this matter and there)
have not been any other motions to substitute the Defendant in this matter, In fact, the Petition o
appoint a General Administeator in probate court wag not even filed until January 3, 2018, (See Page
1 of Petition for Issuance of General Letters of Administration and for Appointment of Cumis Counsel
for the Estate of James Allen McNamee, attached as Fxhibit B). This petition to appoint a General
Administrator may or may not be granted by the probate court. Trial is set for April 16,2018, which
is in approximately 90 days.

' n‘
ANY FUTURE MOTION TO SUBSTITUTE DEFENDANT WOULD BE UNTIMELY

Plaintiffs’ opposition implies that Plaintiffs istend to move fo substitute the general
administrator as the Defendunt in this action, However, NRCP 25 (a)(1) cleatly states that any mofion
to substitute a deceased party must be filed within 90 days of the suggestion of death:

“If a party dies and the claim is not thereby extinguished, the court may order substitution
of the proper parties. The motion for substitution may be made by any party or by

the sucoessors of representatives of the deceased party and, together with the notice of hearing
shall be served on the parties as provided in Rule

5 and upon persons not parties in the mann
provided in Rule 4 for the service of a summons, Unless the motion for substitution is madg
pot later than 90 days after the death is suggested npon the record by service of a

statement of the fact of the death as provided herein for the service of the motion, the
action shall be dismissed as to the deceased party.” NRCP 25(a)(1)

2

P.App.193

b e S s st

b
1




PYATT SILVESTRI
A PROPESSIONAL LAW CORPORATION
T0L ERIDGER AVBUE  SUTTE 800
LAS VEGAS, Neveta SE0L-8943
ProNE [7UL) 336000 FaX £HO2) FT-0040

G 5o ~F Oy Wy e W DD s

F T o T e TR o o B ng
2oNoy B ERBEBREE &S a6 s w N o= O

Notably, NRCP 25(a)(1) uses the word “shall” ag it states that the action shall be disraissed
if the motion is not filed within 90 days of the Suggestion of Death, The Nevada Supreme Court
has held that the failure to move to substitute a deceased party within the 90 day time period
mandates dismissal: ... Wharton's counsel failed to comply with NRCP 25(a)(1) by not moving the
court to substitute Wharton's surviving spouse as his personal representative within the 90-day
period. Therefore, we conclude that the district court erred in granting Wharton's counsel's untimely
motion for substitution of parties and by denying the defendant's motions to dismiss the action,
Accordingly, we reverse the distriet comt's judgment and remand this matter with instructions to
enter judgment i favor of respondents.” Wharton v, City of Mesquite, 113 Nev, 796, 798, 942 P24
155 (19973 '

As sueh, the rule is mandaioty, not diseretionary. Pursnant to NRCP 25(a)(1), the court
cannot consider any fature rmotion to substitute any other Defendant in place and stead of the
deceased Defendant. Therefore, there is no reason to defer ruling on the instant motion as requested
by Plaintiffs, |

1L
PLAINTIFE'S REQUEST TO DEFER THIS MOTION IS NOT A VIABLE OPTION

Trial is set for April 16, 2018, which is in approximately 90 days. Cumently, there is no
Defendant in this a;ci;i01z, There is no set timetable upon which the probate court will rule on thel
petition for General Letters of Administration, Moreover, the petition in pr¢bate oourt may or may|
not be granted. At this time, there is no other motion to bring any other party into this action. Given
the upcoming el date and the uz;ceitaintjr regarding the petiion for General Letters of
Administration, deferring the instant motion is not feasible,
i
i
1
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PHONS (/02) 3836000  FAU(7UY) H7-0008

PYATT SELVESTRI
A PROFESSICNAL Ly (o oRATRON

L S L S - V.S "V Vs I S

25
26
27

Plaintiffe’ clatm that there is an asset above and beyond the insutance policy is not true, For these

IV,
THERE IS NO BAD FAITH OR CONFLICT OF INTEREST

Although not pertinent to the instant motion fo substitute, Plaintiffs’ Opposition incorrectly]
states that thete are “bad faith canses of action” against Mr, McNamee’s insurance carrier, Defendant
is not aware of any such causes of action. The Complaint on file inthis action only alleges Negligence)
and Negligenoe Per Se and makes no reference to “bad faith™, Additionally, no ﬁct finder has made
any determination ag to the amount of damages, if any, sustained by Plaintiffs, Plaintiffs’ claim that
the damages excced the insurance policy Hmits are, at a minimum, premature and speculative,
Contrary to Plaiutiffs’ contention, Defendant has never admitted that t}me is bad faith in this matter,

In fact, there hasn't even been a determination as fo the amount of damages in this matter. As such,)

reasons, Plaintiffs’ contention that there are assets beyond the Lability insurance policy is nof
accurate.

Plaintiffs also incorrectly allege that the Special Administrator has a “conflict” because the
Special Adminisirator bas decision making authority on behalf of the estate, The order granting the
Special Administration does not give such authority, Instead, the order granting the Special
Administration only permits the Special Administrator to defend the instant litigation and to distribute
the inswance proceeds should there be a judgment against the Special Administrator. (See Order]
Granting Petition for Special Letters of Administration, attached as Exlubit €). The Special
Administtator does not have any other authority to deal with the estate. Because the Special
Administrator has such limited authority, there Is no potential for any conflict as alleged by Plaintiffs,

Nevada case law specifically states that the special administrator can defend personal njury
lawsuits when the only assef is a Hability insurance policy. “... NRS 140.040(3) permits the special
administrator to pay wrongful death, personal injury, and property damage claims when the estate'y
only asset is a Hability insurance policy. NRS 140.040(3) promotes judicial economy and efficient

4
P.App.195
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APROFESSIONE, LAWY CORPCRATION
T BrEDGER ANIUE  SUTtE 605
T Las Vauas, NeveDA 593018591
PHONE (D2 395-6000 Erc (70 74088

fto <0 3 o W =N wa j3v4 Eand

BRI ek b ek fed ped eed ed eed ed e
ﬁgggawmqo\mbwwwo

resolution of claims by enabling a plaintiff with such claims to avoid lengthy, costly, formal probate
procedures when the sole asset is a liability insurance policy. Jacobson v. Estate of Clayton, 121
Nev, 518, 522, 119 P.3d 132 (2005),

In this case, the only asset available to satisfy any judgment is the lisbility insurance policy.
Although Plaintiffs claim that thete is a bad fafth claim, such a claim is speculative at this time ag
there has not been any determination as fo the amount of Plaintiffs’ damages.

V.
CONCLUSION

Plaintiffs’ Opposition implies that Plaintiffs may move fo bring a Defendant into this action
sometine in the futurs. However, pursuant to NRCP 25(a)(1) and Wharton v, City of Mesquite, 113
Nev. 796, 798, 942 P 2d 155 (1997) the Court cannot consider any future motion to bring a
Defendant into this action becanse more than 90 days has passed since the Suggestion of Death was
filed. As a practical matter, trial i in approximately 50 days and there is cutrently no Defendant,
ot these reasons, it is requested that this Court grant Defendant’s Motion to substitute fhe Special
Administrator of the Bstate of James McNatnee in place and stead of Defondant James MoNamee.

DATED thig ﬁ»c}ay of January, 2018

PYATT SILVESTRI

JEEFRQ‘EY 1. ORR, ESQL
Nevada Bar No. 7854
PYATT SILVESTRI
701 Bridger Ave., Suite 600
_ Las Vegas, Nevada 89101
‘ Attorney for Defendant
James MeNamee

-P.App.196
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701 BRIOGER AVENUE  SuTre 600
Hevana SSI01-B543
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CERTIFICATE OF SYRVICE

Pursuant o NRCP 5(b), I certify that I am an employee of Pyatt Silvestri and that on the
1(@7\/ day of Jannary, 2018, I cansed the above and foregoing document DEFENDANT JAMES
MCNAMEE’S REPLY TO PLAINTITF’S OPPOSITION TO MOTION TO SUBSTITUTE
SPECIAL ADMINISTRATOR IN PLACE AND STEAD OF DEFENDANT JAMES
MCNAMEE AND TO AMEND CAFTION, to be served as follows: Pursuant fo EDCR 8.05(a)
and 8.05(f), to be electronically served through the Eighth Judicial District Court’s electronic filing
system, with the date and time of the electronic service snbstituted for the date and place of deposit

in the mail fo the attorney(s) listed below and via U.S. Mail:

Corey M, Eschweiler, Esq,
Glen L Lemer & Associates
4795 South Durango Diive
Las Vegas, NV 89147
Attorney for Plaintiffs

D, Lee Roberts, Bsq,

‘Weinberg, Wheeler, Hudging, Guon & Dial, LILC
6385 S, Rainbow Blvd.,, #400

Las Vegas, NV 89118

Attorney for Plabntiff

Robert McNamee

24772 230 Street
Mabmomen, MN 56557-9034

%- rEmployee of P SILVE

P.App.197
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Elettronically Filed
SI20204T 1121 AM
Stoven . Grlerson

JEPFREY |. ORR, B8Q.
Nevada Bar No. 7854

PYATT SILVESTRL

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T, (702) 383-6000

R, g*mz; 477-D088

i Hellvestrd.co

Attorney for Defendant
TAMES MCNAMER

DISTRICT COURT
CLARK COUNTY, NEVADA

GLANN BIANCHI, individually, DARA CASENO.  A-13-691887-C
DELPRIORE, individually DEPT. NO.: VI

Plaingiffs,
V&,

JTAMHES MCNAMEE, individually,
DOES T« X, and ROB CORPORATIONS
1- X, inclustve

Defendants,

SUGGESTION OF DEATH UPON THE RECORD
Pursuant to Rude 25(a)(1) of the Nevada Rurles of Civil Procedure, Jeffrey J. Orr, Baq,
of the law firm of Pyatt & Silvestr], suggests on the record the death of Defendand, }MS

McNAMEE, during the pendency of this litigation. The date of death of Defendant, JAMES
McNAMEE was August 12, 2017,

DATED this ?;(3 day of September, 2017.

PYATT SILVESTRI

Sty
mmfgf 1. ORR, F50),
NevadaBar No, 7854
701 Bridger Avenue, Suite 600
Tas Vegas, NV 89101
Attorneys for Defendant
JAMES McNAMER

CLERIK OF THE GOUR .
i

Case Number: A-13-691887-C P.App.19
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CERTIFICATE OF MAILING

Pursuant fo NRCP 5(b), I certify thatTam an employee of Pyatt Silvestri and that on
aaeo,@”hé? of Septemi)er, 2017, I caused the sbove and foregoing document,
SUGGESTION OF DEATH, to be served asfollows: Pursuantto EDCR 8.05(a) and 8.05(f),
to be electronically served through the Bighth Judicial District Court's electronic filing
gystem, with the date and time of the electronic service substituted for the date and place

of deposit in the mail; to the attorney{s) listed below:

Corey M, Hshweiler, Baq,
GlenJ, Lerner & Associates
4795 South Durango Drive
Las Vegas, NV 89147
Attorney for Plaintiffs
GIANN BIANCHI and
DARA DELPRIORE

%g’ CMQ ~
ployee of PYATT SILVE§TRI

Page2 of 2
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Electronically Filed
11312018 2:27 P
Steven D, Grierson

Corey M. Bschweilsr, Bsq.

Nevada Bar No, 6635

Craig A, Hondetson, Esq,

Nevada Bar No. 10077

Joshua L. Benson, Bsq,

Nevada Bar No, 10514

GLEN LERNER INJURY ATTORNEYS

4795 South Durango Drive

Lag Vegas, Nevada 89147

Telephone; (702) §77-1500

Facsimile; (702) 933-7043

Banaill ceschwefler@glenlerner.com
chendersoni@glenlerper.com

Lee D, Roberts, Bsq,

Neveda Bay No, 8877

WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Blvd,, Suite 400

Las Vegas, NV 85118

Telephane: (702) 938-3838

Facgimile; (702) 938-3864

Bmail; LRoberts@wwhgd.com
Attorneys for Petitioners Gignn Blanchi
and Dara Del Priore
EIGHTH JUDICIAL DISTRICT COURT *
CLARK COUNTY, NEVADA
In the matter of the Estate of JAMES ALLEN
MCNAMEE, Deoeased, CASENO,: P-17-093041-E
DEPTNO,; PC-1
PETITION FOR ISSUANCE OF
GENERAL LETTERS OF
ADMINISTRATION AND FOR
APPOINTMENT OF CUMIS COUNSEL
FORTHE ESTATE OF JAMES ALLEN
McNAMEE
Date of Hearing:
Time of Hearbogs
i
i

i
Case Number P-17-083041-F P.App 202
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Nevada Bar No,

PYATT SILYESTRI

7071 Bridger Avente

Suite 6D

Las Vegae, NV 89101

T {702) 388-6000

B, (702) £77.0088
jorr@pyatisiivestrl.com

Attorney for Petitioner,

Special Administrator Susan Clokey

Jeffrey T, Orr, ﬁsc%%

EIGHTH JUDICIAL DISTRICT COURY
CLARK COUNTY, NEVADA

In the Matter of the Bstate of James Allen )

CaseNox P-U-093041-8,
MeNames, Decessed

‘DeptNo.: 8

)
)
)
)
)
)

ER NTING
PRITTION FOR SPECTAT TETTERS OF ADMINISTRATION

. CLER OF THE DO
ORDR

Upon submission of the Petition for Special Letters of Administration, tepresenting
as follows:

L. That Decadent, James Allen McNames dled on the 120 day of Atigust, 2017, in.
the County of Mokave, State of Arizona,

2. That Decedent was a resident of Mobave County, Atizona, at the time of his
death,

8, That at the time of Decadent’s &ea&, Decedent was a Defendant In a personal
infuery Lavsuit, Biandhi ef, al v, Janes Allen McNonsee, Bighth Tudicial District Couet, Clark
County, Nevada Case No, A-13-651887-C,

4, Petitionar has con&uctad.a search of assets for James Allen McNamee,
decedent. Upon information and belief, the Bstate of James Allen McNames hes no ansets
to satisfy any judgment other than an amtomobile insurance policy wiﬁx‘GEZCO. Thd

Cese Numbsn P-17-083044£

P.App.204
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insurance policy, GEICO policy #4180457162 provides automobile Hability nsurance
coverage of $30,000 per person and $60,000 per accident.

5. Tetitiorer s a resident of the State of Nevada, and is employed at fhe law firm of
Pyatt Silvestri located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV 89101,
6. Special Admindsteation is nieeded to allow Bianchi et al. v, McNamee, Case No,

Administraton,

7. Pelitioner is willing to act as Special Administrator of the estate to defend
Bianchi et al.p, MeNuwnee, Case No, A-13-691887.C.

8. Peiitioner has never been convicted of a felony, Petifioner is qualified under
NRS3 139,010 o setve as Special Administrator of the Hstate,

NOW, THEREFORE, IT 18 HEREBY ORDERED that Susan Clokey is appointed as
Spedial Administrator and that Special Letters of Aduinistration be issued, without bond;
pursiant to purstiant to Nevada Revised Statutes 140(2)(a) and 140(3)(b).

The sole purpose of this order is o allow Biencld ek, al, ». McNamee, Case No,
A-13-691887-C to proceed as to the insurance proceeds of the GEICO automobile insurance
policy pursuant to Nevada Revised Statutes 140.040(2)(a) and 140.040(3)(b). Petitiones
intends to defend that action as the real party in intetest. ‘
i

i

i

i

i

A-13-691887-C to comtinue and substiiute the real patty In interest, the Special '

it
i
i
i
i
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The Spedal Administrator does not have any ofher authority beyond Nevad
Revised Statutes 140(2)(a) and 140(3)(b) and may not distribute any property other than the

GEICO automobile insurance policy with automobile liability insurance coverage of $30,000
per person and $60,000 per aceident,

Any funds will be held in a blodked accounlt or attormey tritet accourt,
ITJ5 FURTEIER ORDERED that the settlement of the decedent’s lawsuit is subject to

{his cont's approval,
DATED tils i ciay of @Wy%}l? V

M&&w

DISTRICT COURT JUDGRS,

Submitted by:

o

,Ory, Ha
Nev aiﬁaz' No, %’85%

PYATE SILVRSTRL

701 Bridger Avenue, Suite 600
Las Vegas, NV 89101

T, (702) 383-6000
iorr@pyattellyestr.com
Attorney for Petitioner,
Speclal Administrator Susan Ciokey
i
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EXHIBIT A

NRS 140.040 Powers, éu!:iaa and immunity from Hability for certain claims,
1. A special administrator shall

8} Collect and preserve for the execufor or administrator when ép ointed all the
p 2PpP
goods,

chattels and receivables of the decedent, and all incomes, rents, issues, profits, daims and
demands of ihe estate,

(b) Take charge and management of the real ptoperty and enter upon and preserve
it from, ’
demage, waste and injury.
2. A special administrator may:

(a) For all necessary purposes, commence, malntain or defend actions and other legal
proceedings as a peraonal representative, ‘

(b) Without prior order of the cotnt, sell any peris}zabie‘ property of the estate, as

provided in
NRS 148.170,

() Bxetcise such other powers as have been confexred by the order of appointment.

(d) Obtain leave of the court to borrow money or o lease or mottgage real property
inthe '

same manner s an exemator or admindstrator,
8. A special aduinistrator is not Hable:
(a) To any creditor on any daim againet the estate; or

(b} For any claim against the decedent except & clatm involving wrongful death)
personal

injury ox property damage if the estate contains no assets other than a policy of liability
inpurance,

[Part 86:107:1941; 1951 NCL § 9882.86] ~ (NRS A 1971, 647; 1983, 668; 1999, 2276)

P.App.207
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1 CERTIFICATE OF MAILING

z Prsmant WL I c:e:z:fnfy“ that T am an employes of Pyatt Silvestri and hat on)
4 the day of O 7 2017, 1 caused the above ORDER GRANTING PETITION FOR
s SPECIAL LETTERS OF ADMINISTRATION, o be served pursuant to NRCP 5(b) o be
6l elactronically served through the Eighth Judicial District Court’s electronic filing system
] and vin 1.8, Mail to the following party listed below:
8 Robert McNarmee
9 %&%&"@iﬁz&& BEBB7-5034

10

1
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~ SkioMain Conlerd Louout i Ascounk Search Menl Hew Dl Uil Location : District Court CiiliCriminal  Help

REGISTER OF ACTIONS
Cast No. A-13-691887.C

Giann Bianchl, Plaintiff{s) vs. James MeNamss, Dafendant{s) Case Type: Negiigence - Auto

§

§ Date Fllsd: 41182013

§ Locatlon: Department 8
§ Cross-Reference Cage  AGH1887

§ Nuraber:

§

PARTY INFOUMATION

Lead Attorneys
Defendant Estate of James Menames

Defendant  McNamee, James . James P.C, Slivesir

Retained
7023836000000

Platntif Bianchi, Glann b Lee Roberts, Jr.

Retained
702-538-3838(W)

Plaintiff Delpriore, Dara O Lee Roberts, Jr.

Retainad
702-938-3838(WW)

EVENTS & ORDERS O Tz Couny

01/22/2018 | NMotion (3:00 AM) (Judivlal Offfoar Smith, Douglas E.)

Befendant James MoNamaes's Motion fo Substitule Speclal Administrator in Flace and Stead of Defendant James MoNemee
and fo Amend Caption

Minutes
012212018 3:00 AWM

~ Defendant James MoNames's Motion to Substitute Speclal
Administrator in Place and Stead of Dafondant Jumes
MoNamee and {o Amend Caption same before the Court on
the January 22, 2018, Chamber Calendar, Maving raviewed the
Mation, is Opposition, antd Reply thereto, COURT ORDERED,
this Motion is DENIED, Gourt directed the parfles to submit
three {3) proposed narnes to the Court for consideration as o
who they want 10 serve a5 Administrator of the Estate, )
CLERK'S NOTE: A ropy of this minute order was placed in the
aftornay folders of Jeffrey O, Esg., (Pystt Siivestl) and Gralg
A. Henderson, Esq,, {Glen Letner Injury Attomeys),

Retum fo Reqister of Actions

hitps:/Iwww.clarkeountycourts.us/Anonymous/CaseDetail aspx 7CaselD=11212206& Heart... Pf/‘i%? 2% ? g
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Electronically Filed
511412018 5:30 P
Steven D, Grierson
1 ORDR CLERK OF THE COUR;
Judge Douglas E, Smith | C&,‘_A gk«mv ot
2|l Eighth Judicial District Court i
3 Department VIII
Regional Justice Center
41 200 Lewis Avenue
Las Vegas, Nevada 89155
i (702)671-4338
6 DISTRICT COURT
CLARK COUNTY, NEVADA
7
8| GIANN BIANCHI, individually,
DARA DELPRIORE, individually,
9 Plaintiff,
10 _
V8. CASE NO: A-13-691887-C
11 s ‘
JAMES McNAMEE, individually 2PT NO:
121| DOESI-X, and ROE CORPORATIONS DEPT NO Vil
- X, inchusive,
13 Defendants,
14
15 ORDER DENYING DEFENDANT JAMES MeNAMEE’S MOTION TO
DISMISS AND GRANTING IN PART AND DENYING IN PART DEFENDANT
16 JAMES McNAMEE’S MOTION TO AMEND ORDER
17 Defendant James Allen McNamee's Motion to Dismiss and Motion to Amend Order
18|l came before this Court on April 10, 2018. Plaintiffs were represented by their counsel of
19| record, Corey M. Eschweiler, Esq. of GLEN LERNER INJURY ATTORNEYES, and D. Lee
20| Roberts, Esq., of WEINBERG WHEELER HUDGINS GUNN & DIAL. Defendant James
21} McNamee, deceased, appeared through his counsel of record, James P.C. Silvestri, Esq., and
22| leffrey J. Om, Esq., of PYATT SILVESTRI Special Administrator Susan Clokey appeared
231 through ber counsel Alexander G, LeVeque, Esq., of SOLOMON DWIGGINS & FREER,
24| The Court having considered the motions, Plaintiffs’ opposition, and Defendant’s reply, the
2511 good cause appearing, it is hereby:
26 ORDERED, ADJUDGED, and DECREED that Defendant’s Motion to Dismiss
2711 pursuant to NRCP 25(a)(1) is DENIED;
18 1t is further ORDERED, ADJUDGED, and DECREED that Defendant’s Motion to
DOUGLAS E SMITH
DISTRICT JUDGE
DEPARTMENT EIGHT
LAS VEGAS NV 88155
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Amend Order is GRANTED in part and DENIED in part. The Motion is GRANTED in part
to appoint Fred Waid as general and special administrator, and to substitute Mr, Ward in his
capacity as special and general administrator of the Estate of James Allen McNamee as party
Defendant in the place and stead of the decedent, James Allen McNamee. The Motion is

DENIED to the extent it seeks to have Susan Clokey substituted as party Defendant in the

place and stead of the decedent James Allen McNamee.

It is so ordered this 14% day of May 2018.

&bt

DOEGL“}:&S E. SMITH
DIs T COURT JUDGE

2 P.App.212
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CERTIFICATE OF SERVICE

I hereby certify that on the 14" day of May 2018, a copy of this Order was
electronically served to all registered parties in the Eighth Judicial District Court
Electronic Filing Program and/or placed in the attorney’s folder maintained by the
Clerk of the Court and/or transmitted via facsimile and/or mailed, postage prepaid,
by United States mail to the proper parties or per the attached list as follows:

Corey Eschweiler, ceschweiler@glenlerner.com

. Brittany Jones, Paralegal, bjones@glenletner.com

Craig Henderson, chenderson@glenlerner.com
Jeffrey I. Orr, jorr@pyattsilvestri.com

Lisa Titolo, Paralegal, itolo@glenlerner.com
Miriam Alvarez, Paralegal, ma@glenlerner.com
Barbara Abbott, babbott@pyattsilvestri.com
James Silvestri, jsilvestri@pyattsilvestri.com
Susan Clokey, sclokey@pyattsilvestri.com
Audra Bonney, abonney@wwhgd.com

Brian P. Eagan, beagan@sdfnviaw.com

Renee L. Guastaferro, rguastaferro@sdfviaw,.com
Esther Ibarra, cibarra@wwhgd.com

Alexander G. LeVeque, aleveque@sdfaviaw.com
Gretta G. McCall, gmecall@sdfnviaw.com

D. Lee Roberts, Iroberts@wwhgd.com

Justin Carley, jearley@swlaw.com

Docket Docket, docket_las@swlaw.com

Ruby Lengsavath, rlengsavath@swlaw.com
Holly Longe, hlonge@swlaw.com

Janine Prupas, jprupasi@swlaw.com

Jill Jacoby, Judicial Executive Assistant

3 P.App.213
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$060 WEST CHEYENNE AVENG
LAS VEGAS, NEVADA B3I
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Efectronicslly Filed !
212312018 418 P
Steven D, Grisrson
CLERK OF THE COEE%

(25

Alexander G. LeVeque (#11183)
alevegue{@sdinviaw.com

Brian P. Eagan (#9395)
beagan@sdinviaw.com

SOLOMON DWicams & Freer, LD,
9060 West Cheyenne Avenne

Las Vegag, Nevada 89129
Telephone: 702.853.5483
Facsimile: 702.853.5485

James P.C. Silvestri (#3603)
isilvestri@svattsilvestticom
Teffrey J, Orr (#7854)
jorv@pyattsitvestri.com

PYATT SLVESTRY

701 Bridger Averue, Suite 600
Lasg Vegas, Nevada 89101
Telephone: 702.383,6000
Facsumile: 702,477 0088

Atrorneys for Susan Clokey,
Special Administrator for the Estate

of James Ailen McNames
FIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
GLANN BIANCHI, individually, DARA CaseNo..  A-13-691887-C
DELPRIORE, individually, Dept, No.. VI
Plaintiffs, SPECIAL ADMINISTRATOR'S
BRIEF CONCERNING THE
Ve, PROBATE COURT’S EXCLUSIVE

JURISBICTION OVER THE ESTATE
JAMES MCNAMEE, individually, DOES I-X, and | OF JAMES MCNAMEE
ROE CORPORATIONS, IX, inclusive,

Defendants,

On February 13, 2018, during the hearing on Plaintiffs® Motion for Appointment of Cumis
Counsel for the Estate of James Allen McNamee, fhis Department requesied that Plainiiffs and
Defendant each provide the Court with the names of persons to serve as the Special Administrator
of the Bstate of James Allen McNamee. In response, counsel for the Defendant requested leave,
which the Court granted, to brief the issne of whether it is appropriate for this Department o 5
intervene in the probate proceedings already pending before Depariment 5 and modify or

otherwise amend orders already entered by Judge Ochoa. As st forth in detail berein, the answer

1of7 P.App.64
Case Numbar; A-13-62188%0
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is respectfully no. The Eighth Judicial District Court Rules prevent this Department from entering
any orders which relate to the probate proceeding, inchuding any order removing and/or replacing
the duly suthorized Special Administrator. Accordingly, this Department should defer all such

issues to the Probate Coumt,

L
STATEMENT OF RELEVANT FACTS AND PROCEDURAL HISTORY
Defendant James Allen MceNamee (“Decedent’) died on August 12, 2017, On September

20, 2017, Decedent’s counsel filed a Petition for Special Letters of Administration in the probate
cowt (the “Probate Petition™) which sought the appointment of Susan Clokey, his paralegal, to
carry on the defense of the Decedent’s Estate in the instant tort proceeding,’ The Probate Petition
was granted by the Probate Commissioner and signed by Judge Ochoa in Department S, a
department designated by the Chief Judge of the Fighth Judicial District Cowrt as 2 probate court.?
Accordingly, Susan Clokey is the duly authorized Special Administrator of the Decedent’s Estate
and ig charged with the duty of defending the Estate in the instant proceeding.?

On January 3, 2018, Plaintiffs filed their Petition for Issuarice of General Letters of
Administration (the “Plalntiff’s Petition™) in the probate proceeding before Department 8 which

seeks to convert the special adrainistration Into a general administration and 1o appoint a general

! See Probate Petition, a troe and correct copy being attached hereto as Exhibit A,
2 See Order Granting Probate Petition, a trae and correct copy being attached hereto as Exhibit B,

* 1d, see also Letiers of Special Administration, a true and correct copy being atiached hereto as
Exhibit C.

20f7 P.App.65
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administrator in the place and stead of the current Special Administrator.® That petition is
scheduled to be heard by the Probate Conamissioner on March 16, 2018.°
ii’

GIVEN THAT (1) THE PROBATE COURT HAS ALREADY APPOINTED A SPECIAL
ADMINISTRATOR FOR THE DECEDENT’S ESTATE; AND (2) THE PLAINTIFFS?
PETITION FOR ISSUANCE OF GENERAL LETTERS OF ADMINISTRATION IS
CURRENTLY PENDING BEFORE DEPARTMENT S AND THE PROBATE
COMMISSIONER, EDCR 7.18 PRECLUDES THIS DEPARTMENT FROM
INTERVENING IN THOSE PROCEEDINGS

The Eighth Judicial District Court Rules, which are approved by the Supreme Cowt of
Nevada, “govern the procedure and adminisiration of the Eighth Fudicial District Court and all
actions or proceedings cognizable therein.” EDCR 1,10, Accordingly, all parties, hearing masters
and district court judges are bound by the same.®

EDCR 7.10 provides in relevant part:

{(a) Except as provided in these rules or in an emergency, no judee
except the judge having charge of the cause or proceeding ma

enter any order therem. If the matter 13 of an emergency natwe
and both the judpge to whom the case is assigned and the judge’s
designee are absent or ctherwise unavailable, applications must be

* See Petition for Issuance of General Letters of Administration, a trwe and correct copy being
attached hereto as Exhibit D.

5 The Plaintiffs’ Petition was originally scheduled to be beard on February 9, 2018. However,
Plaintiffs failed to publish notice of the Pefition as required under NRS 155.020(1)(b), which
caused the delay and continnance of the hearing,

8 See also NRS 3,020, which states:

Judicial districts with mere than one judge; Concurrent jurisdiction of judges. In
judicial districts where more than one judge has been provided for, the judges have
concurrent and coextensive jurisdiction within the district, under such rules as may be
rescribed by Iy, and the district judges therein mav make additional rules, not
inconsistent with law, which will enable them to transact indicial bugivess in a

convenient and Tawful manner, (ﬁmp}}a‘sxs addibd}

See also Halverson v. Hardeastle, 123 Nev, 245, 163 P.3d 428, at . 93 (2007) (where Supreme
Court of Nevada found unavailing Judge Halverson’s argument that the removal of her oriminal
cases pursuant to EDCR 1,33 violated her *equal coextensive and concurrent jurisdiction and
power” because NRS 3,020 permits judicial districts creating divisions to transact judicial
business in a convenlent and lawiul manner).

3of7 P.App.66
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made to the chief judge, or in u case assigned to the family
division, the presiding judge.

(b) When any district judge has begun a trial or hearing of any
cause, proceeding or motion, or made any ruling, order or decision
therein, no_pther indee may do any act or thing in or about
such cause, proceeding or motion, unless upen the request of
the judee who has begun the trial or hearing of such cause,
proceeding or motion, (Emphasis added),

In this case, Judge Ochoa in Department § and the Probate Commissioner preside over the
probate proceedings concerning the Decedent’s Estate. Judge Ochoa has already entered an order
appointing Ms, Clokey as the Special Administrator, Moreover, the Cletk of the Cowrt, pursuant
1o that order, has issued Letters of Special Administration. Accordingly, EDCR 7.10(2) and {b)
prohibit this Department from entering any orders and doing any acts in the probate proceeding
which would include an order or act removing and replacing (e current Special Administrator.

Sirmilarly, the Plaintiffs are secking relief in the probate proceeding which has not yet been
heard; namely, an order converting the special administration into a general administration and
the appointment of a different general administrator. Thus EDCR 7.10(2) and (b) also prohibit this
Court from taking any action on that petition as well,

Accerdingly, this Department cannot and should not intervene in the probate proceedings.

I

EVEN IF THERE WERE NO PENDING PROBATE PROCEEDINGS, ONLY THE
PROBATE COMMISSIONER OR A PROBATE JUDGE CAN HEAR AN ADJUDICATE
PROBATE MATTERS IN THE EIGHTH JUDICIAL DISTRICT COURT

“Part IV [of the EDCR] governs the practice and procedure of all proceedings under Title
12 and Chapters 162 through 167 of Title 13 of the NRS.” 7

“The chief judge for the Bighth Judicial Distriet Court of Nevada shall be designated as
the probate judge.”™ “The chief judge may, however, in the chief judge’s discretion, appoint one

district court judge to serve as the probate judge in the chief jadge’s stead”® “The chief judge

117 8ee EDCR 4.01.

§ See EDCR 4.02.

1

4 of7 P.App.67
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shall also have the discretion to designate one or more district court judges as alternate probate

matter or if the probate judge is unable fo accommodate a matter for any good cause in the
discretion of the probate judge.”"

“All probate and trust proceedings under Title 12 and Chapters 162 through 167 of Title
13 of the NRS are automatically referred to the probate commissioner, subject to Rule 4.08.7" “In
any matters referred o the probate commissioner, cach party is cntitled, as a matter of right, to
have any contested matter heard before the probate judge provided that the probate commissioner

has not made any ruling on such contested matter or comrnenced hearing on any contesied

matter,”? “The probate judge may, upon resolution of the contosted matter, return the case 1o the

1| probate commissioner’s calendar or retain the case at the discretion of the probate judge."

The foregoing Rules require all probate procesdings 1o be heard cither by the Probate
Commissioner, the Chief Jodge, or a district court judge appointed by the Chief Judge to hear
probate matters, This Department has not been appointed to hear probate matiers, Accordingly, it
cannot and shoudd not hear and adjndicate any matters relating to the Decedent’s Esiate,

11!

i1

111

11

1

117

i1

i

i0 bt

1 See EDCR 4.03(a) (emphasis added).

12 Bee EDCR 4.08.

B1d

50f7 P.App.68
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11,
CONCLUSION

Judge Ochoa has already taken jurisdiction of the probate proceedings and has entered
orders in the same. Morsover, this Depurtment has not been appointed by the Chief Judge to
handle probate cases. Accordingly, this Departrnent should defer all matters relating to the Estate
of James Allen McNamee to Judge Ochoa and the Probate Commissigngy:

Dated this 16" day of February, 2018,

P A,g" A
L . ) (:/' (v—mw.ww*{ ”/..)f"'" L~
Alexander G. LeVegte (11183)
Brian P. Bagan (#9395)
Sorovon DwioamNs & Fresr, Lo,

5060 West Cheyenne Avenue
Las Vegas, Nevada 89129

watige

James P.C. Silvestd (#3603)
Jeffrey J. Orr (¥7854)

PyATT SILVESTRY -

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

Attorneys for the Special Adminisirator for
the Estate of James Allen McNamee

& of7 P.App.69
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CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of February, 2018, a true and correct copy of the
foregoing SPECIAL ADMINISTRATOR'S BRIEF CONCERNING THE PROBATE
COURT’S EXCILUSIVE JURISDICTION OVER THE ESTATE OF JAMES MCNAMEE
was served by the following method(s):
< Elechronie: by submitting electronically for filing and/or service with the Bighth Judicial

District Court’s Odyssey ¢FileNV Eleotronic Filing system and serving all parties with an

email address on record, as indicated below, pursuant 10 Administrative Order 14-2 and

Rule 9 of the NEF.C.R. That dute and time of the electronic proof of service in place of

the date and place of deposit in the U.S. Mail,
Corey M., Eschweiler, Esq.

Craig A. Henderson, Esq.

Joshua Benson, Bsq,

GLEN LERNER INJURY ATTORNEYS
4785 South Durango Dirive

Las Vegas, Nevada 89147

Email: ceschweller@glenlerner.com

chenderson@glenlermer.com
ibenson@elenlemer.com

warad

Lee D. Roberts, Esq.

WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Boulevard, Suite 400

Las Vegas, Nevada 89118

Email: roberts@wwhed com

Attorneys for Plaintiffs

Janine C. Prupas, Esq.

Justin L. Carley, Bsq.

SNELL & WILMER L.L.P,

50 West Liberty Street, Suite 510

Reno, Nevada 89501

Email: jprupas@swiaw.com
jcarlev@swlaw.com

Attorneys for GEICO e iod

s s FF P A e e e,
Ad 247 T et e
S Al el ider

Anﬁiér»z’;;ifsloyee 0£~Soloz§%on fﬁg.viggins & Freer, 114,

Tof7 P.App.70
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Electronically Filed
SIZ0I2017 1152 AM
Steven D, Grierson

Jeffrey T, Orr, Esci}
Nevada Bar No, 7854

PYATT SILVESTRI

7071 Bridger Avenue

Suite 600

Las Vegas, NV 89101

T. 57(32 3836000

B, (702) 4770088
Horr@pyattsityest.com

Attorney for Petitioner,

Special Administrator Susan Clokey

EIGHTH JUDICIAL DISTRICT COURY

CLARK COUNTY, NEVADA
} P-17-093041-E
In the Matter of the Egtate of JTames Allen ) Case No.: PC-1
MecNamee, Deceased Dept No.

)
)
)
)
)

, )
PETITION FOR SPECIAL LETTERS OF ADMINISTRATION

1. Petitioner, Susan Clokey, by and through her attorney, Jeffrey I, Orr, Bsq., of
the law firm of Pyatt Silvestri, (hereinafter “Petitioner”), alleges and shows as follows:

2. Petitioner files fhis request purstant to Nevada Revised Statutes 140(2)(a) and
140{3)(b), and requests this Court enter an Order authorizing the appointment of S‘spéciai
Admindstrator over the estate of James Allen McNamee, (bereinafter “Decedent”),

3. Petitioner is a resident of the State of Nevada, and is employed at the law firm of]
gPymt Silvestri located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV §9101.

4. Decedent, James Allen McNamee, died om August 12, 2017, A certified copy of
Decedent’s death certificate is attached ag Exhibit A,

5. The Decedent was at the time of death a defendant in a pending civil action,

Bianchi ef. al . James Allen McNamee, Case No. A-13-691887-C. This case 18 set for trial

beginning September 25, 2017 before the Honorable Judge, Douglas Smith in Dept, VIIL

Case Number: P-17-093041-E

P.App.72
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6, Petitioner has coniducied a search of assets for James Allen McNames,
decedent, Upon information and belief, the Estate of James Allen McNamee has no assets
o satisfy any judgment other than an automobile insurance policy with GEICO, That
insurance policy, GEICO policy $4180457162 provides automobile Hability insurance
coverage of $30,000 per person and §60,000 per accident.

7. Special Administration is needed to allow Bianchi et. al, v, MeNamee, Case No,
A-13-691887-C to conttrue and substitute the real party in interest, the Specisl
Administrator.

8. Petitioner is willing to act as Special Administrator of the estate to defend Binncy
et, al.v. McNamee, Case No, A-13-691887-C.

9. Petitioner has never been convicted of a felony. Petitioner is qualified under
NRS 139.0170 to serve as Special Administrator of the Batate.

10. The sole purpose of this petition is to allow Bianchi ef, ¢l ©. McNamee, Case No,
A13-691887-C to procerd as to the insurance proceeds of the GEICO automobile Insurance
policy pursuant to Nevada Revised Statutes 140.040(2)(a) and 140.040(3)(b). Petitioner
intends to defend that action as the real party in interest.

WHEREFORY, Petitioner prays that a Spectal Administrator of the Estate of James
Allen McNames, be appointed to defend Case No. A-13-691887-C, o be substituted as the
real party in interest Case No. A-13-691887-C for the sole purposes noted in
NRS140.040(2)(a) and 140.040(3){b).

DATED this A0 day of September, 2017.

Respectfully submitted,

%/Mﬂ e

Jeffrey §, Orr, EB%{
Nevada Bar No, 7854

PYATY SILVESTRI

701 Bridger Avenue

Suite 600

Las Vegas, NV 89101

Attorney for Petitioner,

Special Administrator Susan Clokey

P.App.73
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VERIFICATION IN SUPPORT OF
TION FOR SPECIAL LETTERS O NS

STATE OF NEVADA
COUNTY OF CLARK

S8

Susan Clokey, being first duly sworn, declares under penalty of perjury under
the law of the Btate of Nevada that the foregoing and following is true and correct:

Tam the Petitioner in the sbove-entitled action. Ihave read the foregoing Petition for
Special Letfers of Admindstration, and know the contents thereof, The Petition is true of my
own knowledge except as fo those matters that are stated on information and belief, and ag
to those matters, I believe them to be true,

DATED thisc‘:z&'“fiay of September, 2017,

»
e

P.App.74
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AFFIDAVIT OF SUSAN CLOKEY
IN SUPPORT OF PETITION FOR SPECIAL LEITERS
HADMINISTRATION

STATEOFNEVADA )

)i
COUNTY OF CLARK )

SUSAN CLOKRY, being first duly sworn, under oath, deposes and says that;

1. Tamemployed with the law firm of Pyatt Slvestri lorated at 701 Bridger

I Avenue, Suite 600, Las Vegas, Nevada 89101

9. That! am famdiar with Case No. A-13-691887-C entitled Biandhi f al. v,

James McNamee in Department VIIL The matter Is set for trial on September 25, 2017,

3. Due to the death of James Allen McNamee, I'make this request pursuand to
NRS 140.040(2)(2) and NRS 140.040(3)(b) to allow the Special Administrator to be
substituted as the real party in inferest and to defend that action.

4, ThatIhave reviewed an asset search for James Allen McNamee and upon

4 information and belief, his estate cordaing no assets.

5. ThatJames McNamee had an automobile insurance policy with GEICO,

policy $4180457162 which provides Hability coverage in the smount of $30,000 per person

B
}i and $60,000 per accident,

6. The sole purpose of the appointment of the Special Administrator is to allow
the Special Administrator 1o defend that action and to be substituted as the real party in
interest.

117

P.App.78
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7. Idecare under penalty of perjury that the foregoing is true and correct and
this affidavit is exectded %SCQM&}? of September, 2017.

FURTHER AFFIANT SAYETH NAUGHT,

e Ell ._AO fw}/

CLOKQY '

SUBS'C%B}?QD AND SWORN to before me
this X0 _day of Septeraber, 2017.

/jé%é%wo fff(fﬁ”

NOTARY PUBLIC, in and for
said County and Stute,

NOTARY PUBLIO
STATE OF NEVADA
M8/ Appt No, 89-56789-1

W Wiy A, Explras May 24, 2021

(JT,  BARBARAABHOTY

SV

P.App. 79
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Jeffrey L. O, ‘ﬁsg*.

Nevada Bar No, 7854

PYATT SILYESTRI

701 Bridger Avenue

Suite 600

Las Vegas, NV 89101

1‘1‘. (702) 383-6000
jom@pyatigivestri.com

Attorney for Petitioner

Special Administrator, Susan Clokey

EIGHTH JUDICIAL DISTRICT COURT
CLARIC COUNTY, NEVADA

In the Matter of the Hsiate of Jarmes Allen
McNamee, Deceased

Case No.s PG
Dept Nox

)
)
}
)
)
)

)
NOMINATION OF SPECIAL ADMINISTRATOR

I, Jeftrey J. Orr, Hsq, whose address is 701 Bridger Avenue, Suite 600, Las Vegas,

Nevada 89101 declare under penalty of perjury that I hereby nominate Susan Clokey, who
works at Pyatt Silvestri located at 701 Bridger Avenue, Suite 600, Las Vegas, Nevada 89101

to serve as Special Admindstrator of the Bstate of James Allen McNamee.
DATED this L) _day of September, 2017.
Respectfully submitted,

/|

}effr‘ézg‘ Orr, Bsg. / °

Nevaga Bar No.

PYATT SILVES

701 Bridger Avenue, Suite 600

Las Vegas, NV 89101

T, (702) 383-6000

Attorney for Petitioner

Special Administrator, Susan Clokey

P.App.80
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. Electronically Filed
’ : THISIZ0TY 441 PR
Steven D. Grierson

Jeffrey 1, O, Esq.
Nefé:%a Rax No.%&?sé
PYATT SILVESTRI
701 Bridger Avenue
Suite 60

Las V‘;afas, NV 89101

. L ' CLERK OF THE COURT,
:2 4 ﬁ A o |
ORDR | :

T. {702) 383-6000

E. (702) 477-0088
jorr@pyaiksityestt.com

Attorney for Petitioner,

Special Administrator Susan Clokey

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

In the Matter of the Batate of Tames Allen
MeNamee, Deceased

Case No,y P17-093041-F
DeptNo.: 8

)
)
)
)
)
)
)

ORDER GRANTING
PEITTION FOR SPECIAL LETTERS OF ADMINISTRATION

Upon submission of the Petition for Special Letters of Administration, representing
as follows:

1. That Decedent, James Allen McNamee died on the 12 day of August, 2017, in
the County of Mohave, State of Arizona,

infury lawsuit, Bianchi ef. al v. James Allen McNamee, Bighth Judicial District Court, Clark

|

2. That Decedent was a resident of Mohave County, Arizona, at the time of his
death.

3. That at the Hime of Decedent's death, Decedent was a Defendant in a personal

County, Nevada Case No. A-13-691887-C,
4. Petitioner has conducted a search of assets for James Allen McNamee,
decedent. Upon information and belief, the Estate of James Allen McNamee has no assets

1o satisfy any judgment other than an automobile insurance policy with GRICO. That

Case Numbon P7080044-E

P.App.82
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insurance policy, GEICO poticy $4180457162 provides automobile liability insurance
coverage of $30,000 per person and $60,000 per accident,

5. Petitioner is a resident of the State of Nevada, and is employed at the law firm of
Pyatt Silvestri located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV 89101,

6. Special Administration is needed to allow Bianchi eb. al. v. McNamee, Case No,
A-13-691887-C 10 continue and substitute the real parly in interest, the Special
Administrator,

7. Pefitioner is willing to act as Special Administrator of the estate to defend
Biarichi et. al.v, McNamiee, Case No, A-13-691887-C.,

8. Pefitioner has never been convicted of a felony. Petitioneris qualified under
NRS 185.010 to serve as Special Administrator of the Estate,

NOW, THEREFORE, IT IS HEREBY ORDERED that Susan Clokey is appointed ag
Special Administrator and that Special Letters of Administration be issued, without bond,
pursuant to pursuant to Nevada Revised Statutes 140(2)(a) and 1403)(b).

The sole purpose of this order is to allow Bianchi et. gl. v. McNmnee, Case No,
A-13-691887-C to proceed as to the insurance proceeds of the GEICO automobile insurance
policy pursuant fo Nevada Revised Statutes 140.040(2)(a) and 140.040(3)(b). Petitioner
intends to defend that action as the real party in interest.
i
i
i
i
i
i
i
i
il
i
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The 8pecial Administrator does niot have any other authority beyond Nevada
Revised Statutes 140(2)(a) and 140(8)(b) and may not distribute any property other than the
GEICO automobile insurance policy with automobile Hability insurance coverage of $30,000

per person and $50,000 per accident.

Any funds will be held in a blocked account or attorney teust account.

IT'18 PURTHER ORDERED that the settlement of the decedent’s lawsuit is subject tol
this court’s approval

DATED this J &ay of @'mmw WO

| T DISTRICT COURT UL DGEe: "y
Bubmitted by:
%WWL" /ﬁ}/‘f

Jeffrey J, Orr, }23%
Neva aBar No. 78584

PYATE SILVESTRY

701 Bridger Avenue, Duite 600
Lag Vegas, NV 89101

. (702) 883-6000
jorr@pyattsilvestri.com
Attorney for Petifioner,
8pecial Administrator Susan Clokey !
i
1
fit
bid
Hf
i
i
i
i

i
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EXHIBIT A

NRS 140,040 Powers, duties and immunity from Hability for certain claims,
1. A special administrator shell:

{a) Collect and preserve for the executor or administrator when appointed all the
goods,
chattels and recetvables of the decedent, and all incomes, rents, issues, profits, claims and
demands of the estate.
(b) Take charge and management of the real property and enter upon and preserve
it from | '
damage, waste and injury.
2. A special administrator may:
{a} For all necessary purposes, commence, maintain or defend actions and other legal
proceedings as a personal representative.
{b) Without prior order of the court, sell any perishable property of the estate, ag
provided in
NRS 148.170.
(c) Exercise such other powers as have been conferred by the order of appointment,
{d) Obtain leave of the court to borrow money or to lease or mortgage real property,
inthe
Sarne marmer ag an executor or administrator.
3. A special administrator is not linble:
{a) To any creditor on any daim against the estate; or
(&) For any claim against the decedent except a claim involving wrongful death,
personal
injury or property damage if the estate containg no assets other than a policy of Hability

insurance,

[Part 86:107:1941; 1931 NCL § 9882.86] ~ (NRS A 1971, 647; 1983, 668; 1999, 2276}

[€)

P.App.8!
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), T cerfify that T ar an employee of Pyatt Sitvestrd and that oy
i @r«)  Yiriters /aﬁﬁ _ ,
the day of O¢ 2017, 1 caused the above ORDER GRANTING PETITION FOR:
SPECIAL LETTERS OF ADMINISTRATION, to be served pursuant to NECP 5(b} to be
electronically served through the Eighth Judicial District Court’ electronic filing system
and via WS Mail to the following party listed below:
Robert McNamee

2472 236% Street
Mahnomen, MN 56557-9034

X (C V.

%pioyee of PYATT SILVESTRI

P.App.86
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Eiectronically Filed
AN018 426 PM
Bieven 1), Grierson

Nevada Bar No, 7854
PYATT SILVESTRI

701 Bridger Avenue, Suile 500
Las Vegas, Nevada 89101

T, (702} 383-6000

F.(702) 4770088

50 silvesirl.com

1.2 (:i_eng' OF THE Gﬁﬁé g
Jeffrey 1. O, Bsq, ’ M ™

At!or:a?y Jor Susan Clokey,
Special Administrator

6 TIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

In the Matier of the Bstate of Case No.: P17-083641B
JAMES ATLEN MOCNAMEE, Dept. No. 3

Dacensed.

LETTERS OF SPECIAL ADMINISTRATION

13“ On the 16% day of November, 2016, the Court entered an ORDER GRANTING PETITION FOR

SPECIAL LETTERS OF ADMINISTRATION (“Owder”). The Order sppoints Susan Clokey as
Speeial Administrafor and legal representative of the Estate of JAMES ALLEN MCNAMEE,
Decodent, The Order includes:
A directive for no bond;
o A directive that el ligeid assets be held in the Solomon Dwiggins & Freer, Lid, Attomey Client
Trust Account;
o A directive for the posting of a bond inthe sum of § ;
o A directive for the establishiment of a blocked account.

oy

/11

/1

il

/i1

/71

/17

Page { of 3

Case Number; PA7-08304 18

P.App.88
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The Special Administeator, baving duly qualified, may act and have the authority and duties of
Special Administrator 28 set forth in such Order.

In testitnony of which, 1 have thiy daie signed these Letters and affixed the

STEVEND. mﬂqﬂfi*mﬁc F COURT
A/
e, 3
| 1,
Deputy Clerk
VIVIAN A-CANELA

Respectfully Submitied by:
PYATT STLVESTRI

By W //1/’
Jeffrey J. Orr, Esq/
Nevads/Bar No, 7854
701 Bridger Avenue, Suite 600
Lag Vegas, Nevada 89101
T, (702) 383-6000
¥ (702) 477-6088
jorr@pyansiivestricom
Attorney for Susan Clokey,
Special Admiristrator

Pags 2 of 3
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1, SUSAN CLOKEY, mailing address of 701 Bridger Averne, Ste, 600, LY NV 89101, solermaly
affirm that T will faithfully perform according to law the duties of Special Administrator, and that all
matiers stated in any petition or paper filed with the Court by me are trus of my own knowledge or, if
any miatters are stated on information and belief, 1 believe them to be true.

Executed fhiis % of Febroary, 2018,

0@%/

N xJSUSAN CTOKEY

STATE OF NEVADA

58,
COUNTY OF CLARK )

SUBSCRIBED 2nd AFFIRMED before me on the /7% day of February, 2018, by SUSAN

CLOKEY. _
Plnbaan (UtsH-

NOTARY PUBLIC, in and for said
State and Cozmty

BARBARAABBOTT |
R\ NOTARY PUBLIC
: &3 1} STATE OF NEVADA
\‘{ - j Appt. No, 59-66788-1
3 Ty Appi, Expires MRy 24, 25"

Page 3 of 3
P.App.90
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Bteven D, Grierson

Corey M. Eschweiler, Esq,
Nevads Rar No. 6633
Craig A, Henderson, Bsq.
Nevada Bar No, 10077
Joshua L. Benson, Esq,

"I Nevada Bar Ne, 10514

GLEN LERNER INTURY ATTORNEYS

4798 South Durango Drive

Las Vegas, Nevada 89147

Telephone: (702} 877-1500

Pacsimile: {702) 933-7043

B-mail: ceschweller@glenlerper.com
chenderson@@glenlerer.com

Lee D, Robests, Esg,

Nevada Bar No, 8877 ,
WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Blvd,, Suite 400

Las Vegas, NV 89118

Telephone: (702) 938-3838

Facsimile: (702) 938-3864

Ermail: LRoberts@wwhgd.com

Attorneys for Petitioners Giewm Bianchi
and Dara Del Priore

BEIGHTH JUDICIAL DISTRICT COURT ¢
CLARK COUNTY, NEVADA

In the matier of the Bstate of JAMES ALLEN
MCNAMER, Deceased. CASENO.: P-17-083041-B
DEPT NO,: PCA1

PETTTION FOR ISSUANCE OF
GENERAL LETTERS OF
ADMINISTRATION AND FOR
APPOINTMENT OF CUMIS COUNSEL
FOR THE ESTATE OF JAMES ALLEN
McNAMEE :

Date of Hearing:
Time of Hearing:

"
i

CLERK OF THE COURT
PET W‘ﬂ““” -

1

Case Number P-17-003041-E

P.App.92
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Petitionars Giam Blanchi and Dara Del Priore, throngh thelr altorneys of record, Corey M.
Bgchwoiler, Bag, Cralg A Henderson, Esq., and Joshua L. Bemson, Esy, of GLEN LERNER
INJURY ATTORNEYS, and Lee D, Roberts, Esq., of WEINBERG WHEELER HUDGINS GUNN
& DIAL, petition this sourt; ’

(1) pursuant to NRS 139.040 (g)-(t), NRS 139,050, and NRS 139.090, issue letters of
general aémizzistrat_ion to Johu J, Cahill, {be Clark County Public Administrator, for the Estats of

Jomes Allen McNamee;
{2 pursuant to NRCP 25(s) order substitation of the proper patties in place of the decedent,
James Allon McNames and

(2) pursvant to State Farm Mutt, Auto, Ins. Co. v, Harsen, 131 Nev, Adv, Rep. 74, 357 .34
338 (Sep. 24, 2015), order appointrment of Cumis counsel for the Estate of James Allen MeNameo
based on the actusl conflict of intorest that exists between the Fstate of James Allen McNamee, and
GEICO (Decedent James Allen MeNamee's automuobile liability insurer),

This Petition 1s based vwpon the following memoraudum of points and suthorities, the
Declaration of Corey M. Eschweiler, Haq,, the papers and Pleadings on file with the cowt, and the

oral argutent of the parties,

GLEN LERNER INJURY ATTORNEYS

Byi/s/ Craip A, Henderson
Corey M, Eschiweiler, Hsg,
Nevada Bar No, 6635
Creig A, Henderson, Esq,
Newvada Bar No, 10077
4798 South Durango Drive
Las Vegas, NV 89147
{702 877-1500

WEINBERG WHEELER HUDGINS
(3UNN & DIAL

Lee D, Roberts, Bsa.,

Nevada Bar No. 8877

6385 South Rainbow Blvd,, Suite 400
Las Vegas, NV 89118

Attorpeys for Petittoners Glaimn Bianehi
and Dara Del Priore

P.App.93
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MEMORANDUM OF POINTS AND AUTHORITIES
1 INTRODUCTION

Tn this probate reaiter that involves pending personal injury litigation against the decedent,
Jarmes Allen MoNumee, petitioners Gisnn Bianchi and Dara DelPriore were injured when the
decedent crashed s vehicle indo the rear of petitioners’ vehicle on July 17, 2013, Since then,
decedent’s satomobile liahility insorer, GEICO, exposed decedent, and, now, decedent’s Eslale, to
Hability well In excess of the available antomobile Hability insurance coverage. This, by GEICO
refusing to compromise Petitioners’ veghigence claims against deccdent within the liability
inswance policy limits, In fact, GRICO has since admitted that Potitioners’ damages cxoesd the
available Hability insurance coverage. In other words, the Estate’s assels consist oot oaly of
decedent’s liability imswrance policy through GEICO, but the Estate's causes of action against
GRICO for breach of contract and tortious breach of the implied covenant of good faith and fair
dealing, or insurance “bad faith.”

Notwithstanding all of this, decedent’s nsutance-appointed defonse counsel, the Pyait
Silversid law firm, came before fhis oourt seeking 1o have e special administrator appoinied
claiming, insconrately, that the Estate possesses no assets, other than the Inenrance policy, to satisfy
Petitioners’ neghigence claims. In other words, the Petition for Lettors of Special Administration did
not disclose the true extent of the Estate’s Hability to Petitioners, or that the Hstate's liability to
Petitioners already exceeds the GEICO insmance policy, The Petition for Letters of Special
Administration also did not identify the tme natme of the Estate’s assets, assets that include causes
of action for bad faith against GEICO. The Petition for Letiers of Special Administeation also did
not advige the court of the achunl conflict of intesest that exists between GRICO and the Estate of
James Allen McoNameo that requites appointment of Cumris counsel for the Estate pursuant o recent
Nevada Supreme Cowt jurisprudence. More problematic, the law finn sought appointment of its
own employee as the special adwinistrator to meke decisions regarding the Jiigation, This only
further compounds the conflict whete the law firm being paid by GEICO to represent the insured

now has declsion making authority on behalf of the estate for the underlying personal injury

litlgation. In shoat, because the decedent’s Estate does possess assets beyond the liability insurance

P.App.94
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poticy, the Hsiate must be generally administrated, Turther, because of the actoal conflict of interest
that exists between the Betate of James Allen McNamee and GEICO, the Estate ig entitled to Cumis
comnset at GRICO®s expense, to advise the Bstate of ity rights against GEICO. See State Farm v,
Homsen, 131 Nev, Adv. Rep, 74, 357 P.3d 338, 341 (Sop. 24, 2015). Otherwise, the inferests of the
Bstate will continue to be placed behind the financial interests of GBICO,

1. FACTS

Ao Rackground of the underlying nogligence Htigation.

On July 17, 2013, decedent James Allen McNamoe, was driving a Ford van on Bast Sahara
Avenue approaching a red Hght at the infersection of Sahara and MoLeod, Decedent fuiled o slow
the van in time ang the van orashed into 1he rear of 8 Nissan Pathfinder that was stopped at the red
traffic signal, The Nissan Pethfinder was driven by Petitioner CGiann Blanchi, Petitioner Dava
DelPriore socupied the front passenger seat of the Nigsan, Both Glann end Dara suffered sovere
injuries in the collision,

B. GEICO has exposed decedent’s ostate to exeess Hability,

At the time of the July 17, 2013, collision, decedent was soversd by an sutomobile lability
insurance policy issued by GEICO, palicy muaber 4180457162, See Petition for Letters of Special
Aﬁminisﬁ‘atieg at 2 4 6, filed with this Court Sep, 20, 2017, The GEICO policy provided decedont
with Hability lusurance coverage of $30,000 per person up to $60,000 per occuwrrence. I Since the
sollision on July, 2013, decedent’s antomobile Hability insuer, GBICO, bas repeatedly refused to
settle Giann and Dara’s claims within decedent’s policy limits, despite knowing Glann and Dara’s
damages far exceed the $30,000 per pergon Hability insurance coverngs, By way of brief

backgtound:

+ On October 25, 2013, Giehin snd Dara esch served GEICO with a demand requesting
decedent’s $30,000 per person policy Rmit in exchange for a velease of all claims against
decedent, At the time, Giamn had incwred $10,707.78 in medical bills and was
recommended for pain management medics] rostment at an estimated cost of $12,050, Dara
had incumed $10,997.25 in medical bills and had also’ been recommended for pain
management treatment at an estimated cost of $12,050. GEICO did not tender decedent’s
policy limits. Glann and Dara, then, proceeded with he recommended injections,

P.App.95
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« On Novermber 19, 2013, Glann and Dara sued decedent for damages arising owt of the July
17, 2013, crash. See Bianchi and Del Priore v. James McNamee, Case Number A-13-
§91887-C, Bighth Judictal District Court, Clark Cousnty, Nevada,

+ On April 3, 2014, decedent served Dara, only, with an offer to seitle in the amount of
§30,000, Dara rejected fhis offer, as her medical bills, alone, totaled $36,21435. Shortly
thereafier, Giann and Dara’s counsel advised GEICO o sppoint separate counsel to advise
decedent of his potential bad faith claim against GEICO, Less than three months later,
decedent filed a substitution of attorney refaining new, outgide counsel (the Pyatt Silvestdd
law firmn),

» By sping of 2015, Glann’s medical bills had incrensed to §329,494, inclading the cost of
the spinal surgery Glann's doctor tecommended, This, in addition 1o 348,948 for Glaun’s
fatore medical care; $277,832 for Gilann®s loss of honschold services; and $1,867,000 for
(Hann's loss of enjoymert of Hie - a total of more than $2,800,000 in damages.
Consequently, on April 21, 2013, Giann served McNamee with an offer to seide for
$435,000. Decedent did not avcept Glann’s offer.

« Also by Spring, 2015, Dara’s medical bills had increased to $93,980, This, in addition to
$296,537 in Tost wages; $384,361 in loss of houschold services; and $1,700,000 in loss of
enjoyment of life — 8 fotal of more than §2,470,000 m damages, On April 21, 2015, Dara
served decedent with an offer 1o settle in the amount of $345,000. Decedent did not accept
the offer.

T other words, despite knowing Giann and Dara's medical special damages wers going to csceed

decedent’s policy limits, GEICO refused 1o puy the policy to petitioners,

C.,  GEICO admifs Pefitioners’ damages exceed decedont’s Habilify msurance
coverage.

By July, 2015, Ginnn’s total damages had inoreased to $2,850,136.97, including $356,306 in
medical special damages alone, Daa’s fotal damages had increased to §2,481,097, including

$99,280 in medical special damages. On July 13,2015, decedent offered 10 seltle Giann and Dara’s

olaims, each for an amount in sxcess of MeNames’s automobile Hebility fnsrance policy limit !

Petitioners rejected thess offers that did not even compensste thom for their medical special

dumages, The two offers ave critical, however, because through the offers, GEICO admitted

the value of Giann and Dara’s claims exceed decedent’s $60,000 of Ingurance coverage, Put
differently, GEICO has already admitted the Estate of James Allon McNamee will be exposed

Ipefeodant's waitlen offers o Plaintiffe and Plamiifis’ writtens correspondence 1o Defendant’s counsel’s inswrer will be

provided to the court for In camera review Upon request,

P.App.96
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o excess Bability as a result of GEICO's bad faith refasal to compromise Petitioners’ claims

for the policy Jimits,

B.  Decedent died before Petifioners’ claims wend to trial in the Eighth Judicial
Distyict Court,

On September 20, 2017, decedent’s connsel dn the Bianchi v, McNamee Higation, Pyatt
Silvestii, served a Sagéestion of Death on the Record indicating decedent had passed on August 12,
2017, See Songgestion of Death Upon the Record, attached as Bx. 1-A; see also Death Certificate,
attached o3 Ex. 1B, This, five days before Giann and Darg’s negligence clgims against decedent
woze scheduled o procesd to trial on September 25, 2017, in the Bighth Judiois! Distict Court. The
District Court trial in Bianchi v, McNomee has sihee been continged o April 16, 2018,

B,  GEICO sought appeintment of a special adoduistrator,

Also on September 20, 2017, Pyatt Silvestrl filed a Petition for Special Letters of
Administration.  The Petition sought to have Sugan Clokey, sn emplovee of i{’ye;i:i Silvestr,
appointed as the Special Adwdnistrator of the Hstate of Jamey Allen McNamee based on Pyatt
Silvestrd’s representations to this Cowt that “the Estate of James Allen MoNamee hag no assets to
satisfy any jodgment other than au automobile policy with GEICO {providing] automobile liability
insurance coverage of $30,000 per person and 360,000 per accident” See Petition for Letters of
Special Admindstiation, at 2 9§ 6, filed with this Cout Sep, 20, 2017

F. A general administrator must be appointed.

To the contrary, based on GEICO’s fallure to seftle Giann snd Dara’s claims within
decedent’s policy Himits, GEICO, admitiedly, has exposed the Estats of James Allen McNazmee to
liability in excess of decedent’s $60,000 Hability insurance policy. In othor words, the Estate of
James Allen McoNamee has causes of action against GEICO for, imer ajia, treach of conteact and
tortions breach of the iraplied covenant of good faith and fair dealing, As important, there exists,
and has existed for some time, an actual conflict of intorest between OEICO und the Estate of James
Allen MeNames, both of whom are currently reprasented by the same law firm, Pyatt Silvestrl, See

State Farm Mut, Auto, Ins. Co, v, Hamsen, 131 Nev. Adv. Rep, 74, 357 £.3d 338, 340 (Sep, 24,
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12015} (“Nevadu, in cordrast, {9 a dual-representation state; Insurer-appointed counsel reprosents both

the insurer and the insured ™)

It is patently obvious thet Pyait Silvestri is not ropresenting the interests of the Estate of
James Allen MoNames, including failing to advise the Estate of its excess Hability and failing 1o
advise the Estate or even this Court, regarding the Bstate’s bad faith rights againgt GEICO, See
Petition for Letters of Special Administration, at 2 § &, filod with this Comt Sep. 20, 2017 (“the
Bstate of James Allen McNamee has no assets fo satisfy any jndgment other than sn avtomobile
policy with GEICO [providing] automdbile liability insurance coverage of $30,080 per person and
$60,000 per aceident”™), Consequently, Petitioners® counsel sent Pyatt Silvestri a sscond lotter on
November 8, 2017, advising them of these developments and that the Estate of James Allen

MacNamee is entitled 1o separate vounsel, Petitioners’ counsel has received no response 1o the letier,

. The special administrator must be removed and separate Cumis counsel
appointed for the Esfate of James Allen MeNamee,

This Cout, heving not been folly apprised of the facts and circumstances surrounding the
Bstate’s lability to Glann and Dars, or the true nature of the Bstate’s assets, gramted the pefition and
issued an Order Granting Petition for Special Leiters of Administration to Susan Clokey, Sze Nov,
16, 2017, Order Granting Petition for Special Letters of Administration, on file with this Comt, The
purpose of thig petition, therefore, is (1) appoint tﬁe Clack County Pablic Admigistrator John T,
Cehill, as tho general administrator of the Hstate of James Allen McNamee, and (2) order the
retention by GBICO of Cumis counsel for the Estats of James Allen McNamee pursuant to the
Neoyada Supreme Cowr’s holding in Stafe Farm v, Hunsen, 131 Nev, Adv. Rep. 74, 357 P.3d 338,
341 (Bep, 24, 2015).

I, ARGUMENT

A A goneral administrator must be appointed (o administer decedent’s estate,

Pusuant to NRS 140.040(3)(b), u special adminisivator is not Hable “[flor any olaim against
the decedent except a olaim involving wrongful death, personsl injury or property damage if the

esiate contains 1o sssets other than s policy of Hebility Jnsurance.” NRS 140.040(3)(b) (emphasis

P.App.98
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added). As the Nevada Supreme Court bas made clear, however, this statute is applicable only
when the estate’s sole asset is a Hability insorance policy:

[Alfter the 1971 amendment, NRS 140,040(3) permits the special administrator to

pay wrongfol desth, personal injuvy, and property damage claims when the

cstate’s only asset is a Hability insurance policy, NRS 140,040(3) promotes

Jjudicial cvonomy and efficlent vesolution of dlaims by enabling a plaintiff with

such claims 1o avoid lengthy, costly, formal probate procedures when the sole
asset is a Hability insurance polioy,

Jacobson v, Estate of Claytor, 121 Nev. 518,522, 118 234 132, 134 {2005), If, however, the estate
has ofher assefs, or the claim exceeds the instrance coverage and will diminidh the esiste, the estale
raust be administered by a poneral adminisizator:

The clalm procedure specified by ¢h. 147 must be followed whenever the estate of

the deceased way be diminished if the croditor is suocessful. This, of course,

might happen in o wrongful death action sgainst tho egtate of a deceased

tortleasor. The loss for which damages ate claimed may not be covered by

ligbility insurance. H covered, the insurance Hmits might prove to be inadequate,
In either instancs the estate is diminished if the claimant is suceessial,

Bodine v. Stinson, 85 Nev, 657, 661, 461 P.2d 868, 871 (1969) (superseded by statute on other
grounds as explained in Jacobson v. Estate of Clayton, 121 Nev. 518, 522, 119 P34 132, 134
(2005)). Here, Giann and Dara’s negligence claims against decedent exceed the availeble lability
insurance and will diminish the Bstate, Furthermore, the Bstate of James Allen McNameo has assots
above and beyond the $60,000 lability insurance policy issued by GEICQ, ie., claims for breach of
contract and tortions breach of the implied covenant of good faith and falr dealing ageingt GRICO.
Consequently, special administration of the MeNames Estate ig not suthotized by the special

administrator statutes, I,

B, The Estate of James Alien McNamee possesses claims for surance bad falth
against GEICO, '

1t s well settled thaty

Nevada law recognizes the existence of an implied covenant of good faith and fair
dedling in every contract. Asn insurer fails fo act in good faith when it refuges
‘without proper cause’ o compensate the insured for a Joss covered by the poliey.
Such conduct gives rise to 2 breach of the covenant of good faith and fair dealing,
This breach or fallure to perform constimies “bad faith’ where the relationship
between the parties is that of insurer and insured,

P.App.99

P e PPN TS SR

smeetzens e g

h
<
i
¥
1




10

i1

12

13

i4

13

i6

17

18

20

21

23

24

3

26

27

28

See Pembarton v. Farmers Ins. Exch, 109 Nev, 789, 792-93, 858 P24 380, 382 (1993) (inlernal
citations omitted), As the court has further explained, *{{jhe law, not the insurance contract,
irmposes this covenant on insurers. A violation of fhe covenant gives rise to a bad-faith tort claim,
This court has defined bad faith as an actual or implied awareness of the absence of a reasonable
Bbasis for denying benefits of the {insurance] policy.” See dlistate Ins. Co. v. Miller, 125 Nev. 300,
308, 212 P.3d 318, 324 (2009) (internal citations omitied); see ulso United Stutes Fid, & Guar. Co,
v, Peterson, 91 Ney, 617, 619-20, 340 P.2d 1670, 1071 (1975} (“We approve and adopt the rule that
allows recovery of consequential damages where there has been a showing of bad faith by the
insurer. Where an isuter fails to deal fairly and in good faith with Xt tnswred by rofusing without
proper cause to compensste its insured for a loss covered by the pelicy such conduct may give rige
10 4 cause of action Ju tort for breach of an implied covenant of good faith and fair dealing, The
duty viclated atises not fom the tenms of the insurance ce&imct but s & duly tmposed by law, the
violation of which is a tort”), An insurer who falls fo seitle a claim in good faith and exposes its
insurer 1o excess Hability is Jiable for the full amount of the judgment: “since the insnrer hay

reserved control over the litigation and settlement i€ is Hable for the entire amonnt of 3 indgment

sgainst the insured, fncluding any portion in excess of the policy linits, if in the exexcise of such

control it 3s guilty of bad faith in refusing a scitlernent.” See Comunale v. Traders & Gen. Ins. Co,,

50 Cal. 24 654, 660, 328 P,2d 198, 201 (1958) (emphasis added),? This case is no different,

€, GEICO acted in bad faith when it exposed decedent and his estate to excess
Hability,

Petitioners provided GEICO with opportunities to compromise their negligence claims
against decedent for the $60,000 Hability inswance policy. GHICO refused, This, even when
GRICO was well aware the value of Glann and Dare’s claims exceeded decedent’s insnrance

coverage;

Obviocusly, i will always be in the insured’s interest to settle within the policy
Tunits when there is any danger, however slight, of a Judgment in excess of those
linits, Ascordingly the rejection of a seftlement within the Yuuits where there is
any danger of & judgment in excess of the limits can be justified, if ut all, only on

2 eyevsda looked 1o Unlifornia law when it ostallished the implied covenant of good fuith and fair deating In tho
fnsuranoe sontext.” See Landow v. Medical Ins, Exch, 892 T, Sapp. 239, 240 (D, Nov, 1995),

P.App.100
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the basis of interosts of the insurer, and, in light of the common knowledge that
settlement 18 one of the usual methods by which an insured receives protection
under a Hability policy, it may not be unreasonable for an ingured who purchases
a policy with limits fo beleve that 8 sum of money equal 1o the Huwils is available
and will be ysed 5o as to avoid lability on his part with regard to any covered
necident. In view of such expectation an insurer should not be pormitted to further
its own intorests by rejecting opportunities fo setile within the policy Bmits unless
it is also willing o absorb losses which may result from its failure to settle.

Crisel v. See. Ins. Co,, 66 Cal, 24 425, 430-31, 58 Cal. Rptr. 13, 17, 426 P.2d 173, 177 (1967).
Sinoe then, GEICO has admitted Glanna and Dara’s damages sxceed decedent’s insurancs covernge
by exiending settlersent offers to both Glann and Dara, each, in amounts that exceed the available

insuranoe coverage, This confirms GEICQs bad faith:

whenever it is likely that the judgment ageiast the insured will exceed policy

Imits so that the most reasonable menner of disposing of the clatm is a sotflement

which can be made within those Himits, a consideration in pood faith of the

insured’s interest tequires the insurer to settle the claim. ... Moreover, in deciding

whether or not to compromise the claim, the insurer must conduet Hself as though

it alone were Lable for the entire mmount of the judgment. Thus, the only

permissible consideration in evaluating the reasonsbleness of the setilement offer

beeomes whether, in Hght of the victim’s infuries and the probabile Hability of the

insured, the ultirate judgment is Hkely to exceed the amount of the settlament

offer,
Johansen v, Cal. State A1to. Ass'n Inter-Ins. Burzay, 15 Cal, 3d 9, 16, 123 Cal. Rptr, 288, 297, 538
P.24 744, 748 (1973), In this case, GRICO refused to tender decedent’s insurance Hmifs when
Giann and Dara’s dameges clearly exceeded $60,000, Once Glann and Dara’s medical bills did
sxeeed $60,000, GEICO made a series of low ball offers conclnding with effers to Glann, and Darg,
each in amoms that exceed the $30,000 per-person insurance coverage ayailable to dscedent,
GEICO has always known the value of Glann aod Dara’s claims exceed dovedent’s policy limits,
and QEICO has always known the value of Glann and Dara’s claims exceeded every settloment

offer GFICO hag extended 1o Giann and Dara,

D, Petitioners nominate the Clark County Public Administrator for appointment
as the general adminiztrator of McNamee’s Estate,

Based on the foregoing, and pursuant to NRS 139,050 and NRS 139.040(g), Petitioners
nominate the Clack County Public Administiator Johm J, Cabill for appointment as general
sdministrator of the Bstate of James Allen MoNames, See NRS 139.040(h) (authorizing “Creditors

10
P.App.101
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who have become such dusing the lifetimo of the decedent” io seek leiters of gencral
administation); see also NRS 139,050 (“Administration may be granted upon petition to one or
more qualified persons, although not otherwise entitled 10 serve, at the wiitten request of the person
entitled, filed in the comtt.”). Mz, Cahill has not besn convicted of a felony, is ovet the age of
majority, is a resident of the State of Nevada, and is otherwise qualified, See NES 139.010(1)-(4).
Thig conrt has jurdsdiction becanse James Allen McNamee left an estate that consisis of, al 2
minimum, the Bability insurance policy isswed by GEICO, and the Bsfate’s potential bad faith
claims ageiost GEICO. See Boding v, Stinson, 85 Nev. 657, 659, 461 P24 868, 870 (1969) ("1t is
well established that a deceased insured's potential right of exoneration under an insurance policy is
5 sufficient estate fo justfy a grant of administiation, and we think, satisfies the requirement of n
re Dickerson’s Estate, 51 Nev. 69, 268 P, 769 (1928), that an estate exist before administration is

justified.”), A listing of all of James Allen MoNamee's known heirs is attached 1o this petition.”

B, The Fstate of James Allen MeNamee has not been advised of its rights against
GEXCO,

The Nevada Supreme Court recently confizmed the applicability in Nevada of the California
Supreme Court’s seminal decision in San Diego Navy Federal Credit Unlon v. Cumis Insurance
Society, Inc., 162 Cal. App. 3d 358, 208 Cel. Rptr. 494, 506 (Ct. App. 1984), In State Farm v,
Hansen, the Nevada Supreme Court confirmed that “[blecause Nevada is a dual-representation
stats, counsel may not represent both the Insurer and the insured when their inferests conflict and no
special exception applies, RPC 1,7, This suggests that the Cumis rule, where the insurer must
satisfy its contraciual duty to provide counsel by paying for coumsel of the insmed’s choosing, is
appropriate for Nevada” See State Form Mut. Ausp. Ins, Co. v. Hansen, 131 Nev, Adv, Rep, 74,
357 P.3d 338, 341 (Sep. 24, 2015). Asthe court forther explained:

Tn sum, Nevada, like Californts, recognizes that the insurer and the insured are
dual lieats of insurer-sppointed counsel. Where the clients’ intorests conflict, the
rules of professional conduct prevent the same lawyer from representing both
clients, California’s Cumis rle is well-adapted to this scenario. Tt requires

3 T4 Division of Heslth Cave Flosncing aod Poficy for the Department of Hoalth and Human Servicos of the Stato of
‘Nevada filed s Walver of Notive requirod by NRS 153,020 on October 18, 2017, Sez Waiver of Notloe, on file with this

1
P.App.102
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insurers to il thelr duty to defend by allowing fnsureds to seloct their own
counsel and paying the easonable costs for the independent conmsel's
represeatation.

. Under NRPC 17(a)(1), *{a] concurrent conflict of interest exists if: The representation of one
ctient will be direotly adverss fo another client.” Here, GEICO is ubviously adverse to decedent's
Estate, While GEICO has admittedly exposed decedent’s estate to excess Hability giving rise to
causc.é of setion for bad fith agaiust GBICO, GEICO’s counsel, Pyatt Silvestr], did not disclose
any of these critical facts to this Cowrt when seeking appointment of & special administrator,
Tnstead, GEICO, in collusion with Pystt Silvestrd, represented to this Court that the *the Bstato of
James Allen MoNares has no assets to satisfy any judgment other than zn automobile policy with
GRICO,” something that iy clearly inacourate, In reality, Pyatf Sifvestri Is only looking out for
GEICO?s interests, and is cleadly taking action to betiefit GEICO in total disregard of the rights of
decedont’s ostate. Indeed, the Butate has not sven been advised of its potential excess Hability, its
putential bad faith claims against GEICO as a result of that excess Hability, or the sctual conflict of
interest between GEICO mnd the Hstate, Beocouse neither GEICO nor Pyatt Bilvestd is properly
advising the Fetate of James Allen McNames of its 1ights ageinst GEICO, and because thers is an
actual conflict of interest between the fnsurer and the insured, the Estate is entitled to Cumis
counsel of its chooging af GEICO's expense,

i

i

i

i

#

i

#

i

il

#l

o

iz
P.App.103




19
11
12

i3

15
i8
17
18
19
20
21
22
23
24
28
26
27

28

Vi, CONCLUSION
For the reasons set forth above, Petitioners request that the Clak County Public
Admisistrator John J. Cahill be issued letters of general administration over the Estate of James
Allen McNamee. Petitioners further request an order from this Court requiring the appointment of
soparate counsel for the Estate of James Allen MeNamee, o be chosen by the Estate and at the
expense of the decedent’s insurer, GRICO. See State Form Mut. Awle. Ins. Co. v, Hansen, 131 Nev,
Ady. Rep, 74, 357 P.3d 338, 341 (Sep. 24, 2018},

(GLEN LERNER INJURY ATTORNEYS

Byds/ Craig A, Henderson
Corey M. Hschweiler, Hsq,
Nevada Bar No, 6635
Craig A. Henderson, Bsg,
Mevada Bar No, 10077
4795 South Durango Diive
Las Vegas, NV 82147
{702) 877-1500
Attorneys for Plaintiffs

13
P.App.104
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1, COREY M. BSCHWEILER, hereby declare the following under penalty of perjury of the
laws of the State of Nevada: .

i, 1 am an attorney at Glen Lerner Injory Aftorneys, and counsel of record for
Petitioners Giann Blanchi and Dura DelPriore in the above captioned action. 1 have read the
foregoing Peition and know the contents thereof. The Pefition is tre of my own knowledge except
as to those matters that are stated on information and belief, as to those matters, | believe them to be

tine, (f!‘

Esecuted this }_ﬂ day of Janvary, 2018, in Lag Vegas, Nevada.
(W ~

™
COREY M, ESCHWEILER

14

P.App.105
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Coregy M, Bschweller, Bsq,

Nevada Bur No, 6635

Craig A, Henderson, Bsq,

Nevada Bar No, 16077

Joshua L, Benson, Bsq,

Nevada Bar No, 10514

GLEN LERNER INJORY ATTORNEYS

4795 South Durango Drive

Las Vegas, Nevada 89147

Telephone: (702) §77-1500

Facsimile: (702) 933-7043

Beraily ceschweiler@glenlemer com
chendersoniggleniener.com

Lee D, Roberts, Bsq.

Nevada Bar No. 8877

WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Bhvd., Suite 400

{45 Vepas, NV 82118

Telephone: (702) 938-3838

Facgimile: {702) 938-3864

Bmeil: LRoberts@wwhgd.com

Attorneys for Peritiorery Giann Bianchi

and Darg Del Priore

BIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
iﬁggf%%%%ﬁﬁm OFIAMES ALLEN CASENO.: P-17-093041-8
DEPT NO.: PC-1
LISTING OF ALL HEIRS
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Robert McNames Tafher Unknown ggﬁ;gm
56557-9034
Other heirs unkaown

GLEN LERNER INJURY ATTORNEYS

By:f¢/ Craig A. Henderson
Corey M. Eschweiler, Esq,
Nevada Bar No, 6635
Craig A, Henderson, Hsq,
Nevada Bar No, 10077
4795 South Durango Drive
Lag Vegas, NV 89147
(702) 877-1500

WEINBERG WHEELER HUDGINS
GUNN & DIAL

Les D, Roberts, Esq.,

Nevyada Bar No, 8877

6385 South Rainbow Bivd., Suire 400
Lag Vegas, NV 85118 _
Attorneys for Petitioners Giaun Blanchi
aund Dara Del Priore

16
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Brian P. Eagan

Nevada Bar No, 49395

Enmail: beaganf@sdinviaw.com
Alexander (. LeVeqgue

Nevada Bar No. 11183

Email; aleveque@sdinvlaw,com

SOLOMON DWIGGINS & FREER, LD,

9060 West Cheyenne Avenue
Las Vegas, Nevada 89129
Telephone: (702) 853-5483
Faosimnile: (702) §53-5485

Attorneys for GEICO and
Susan Clokey, Special Administrator

Jeffrey J. Our

Nevada Bar No, 07854

Email: jorr@pyatisilvestri.com
PYATT SILVESTRI

701 Buidger Avenue, Suite 600
Las Vegas, Nevada 89101
Telephone: (702) 383-6000
Facstmile: (702) 477-0088

Attorneys for Susan Clokey,
Special Admiristrator

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEYADA

In the Matter of the Estate of
JAMES ALLEN MCNAMEE,

Deocased,

Electronically Filed
41247205118 536 PM
Steven D, Grierson

Case No.: P«17.093041-8
Dept. No. PC-1

Date of Hearing: February 9, 2018
Time of Hearing: 9:30 am.,

OBJECTION TO PETITION FOR ISSUANCE OF GENERAL LETTERS
OF ADMINISTRATION AN ,

COUNSEL FOR THE ESTATE OF JAMES ALLEN MCNAMEE
Petitioners, Giann Bianchi and Dara Del Privre (bereinafter “Petitioners™), requested relief
—10 open 4 general administration for the purposes of administering a speculative bad faith personal
injury claim before such cause of action has even accrved — is wholly improper under both legal
and factual grounds. In so doing, Petitioners misread Nevada law to reach the conclusion that &

special administrator cannot defend a lawsuit when an estate has assets in the form of fature legal

claims, Petitioners” position is, however, entitely misplaced because: (1) the purpose of a special

Case Numbern: P-17-08304 -8

D FOR APPOINTMENT OF CUMIY

Tof 11 P.App.108
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administretor is to act as the real party in interest in lawsuits involving an estate; and (2) Nevada
does not recognize a hypothetical, contingent and untipe claim for bad faith ag an estate asset.
Moreover, Nevada taw precludes this Court from initlating a general administration because James
Allen McNamee (hereinafter, “Decedent”™) died as a resident of Arizona withowt holding any
property in this State. Thus, this Court properly limited the instant proceeding to a special
administration for the sole purpose of allowing Petitioners o properly adjudicate their pending
claims against Decedent after his death.

Petitioners” claim that a removable conflict of interest exists should also be rejected by this

Court. There is no aghal vonflict of interest between GEICQ and the Special Administrator. To the

contrary, GEICO and the Special Administrator are presently aligned and share an interest in
defending the Peritioners” tort clatms, the primary duty of a special administrator under Nevada
law. Accordingly, the Petitioners’ Petition should be denied and the special administration already
in place should be preserved to allow the Special Administrator to defend the Estate against the

Petitioners’ pending lawsuit,

L

FACTUAL BACKGROUND

The instant probate matler stems from an action for neglivence brought by Petitioners
against Decedent prior 1o his death, In July 2013, Decedent’s vehicle and the vehicle driven by
Petitioners collided. On November 19, 2013, Petitioners initiated a lawsuil against Decedent for
personal injury damages allegedly caused by such collision, Such action is currently pending before
Department VI of the Bighth Judicial District Court, Case No. A-13-691887-C (hercinafter, the
"MVA Lawsuil”), and is set on a fiveweek trial stack commencing April 16, 2018, GEICO is
Degedent’s sutomobile liability insurer. During 2014 and 2015, Petitioners and Decedent
exchanged offers to settle; however, the Parties were ultimately unable 1o compromise Petitioners®
claims.

On August 12, 2017, Decedent died in and as a resident of in Mohave County, Arizona.

Decedent left no property in the State of Nevada. Because of the unresolved MV A Lawsuit, this

2 0f 11 P.App.109
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Court appointed Susan Clokey as the Estate’s Special Administrator o substitnte the Estate as the
real party in interest,! Ms. Clokey is an employee of Pyatt Silversetti, the Decedent’s afiorney in
the MV A Lawsuit. Coungel for Decedent then filed a motion to substitute the Special Administrator
as Defendant in the MVA Lawsuit in place and siead of Décedent. Petitioners opposed such motion
in the MVA Lawsait and herein filed the instant Petition for Issuance of General Letters of
Administration and For Appointment of Cumis Counse! for the Estate of James Allen McNamee
(hereinafter, “Petition™). Ms. Cokey and GEICO now jointly oppose the Petition, with GEICO
making a special appearance hevein for such purposes.
1L
ARGUMENT

Al The Carrent Special Administration is the Only Proimr Probate Proceeding that
Applies to the Estate of James Allen McNames,

1. The Special Administrator’s Sole Purpose is 10 Defend the MV A Lawsuit,

This Court properly limited the instant proceeding 1o 2 special administration initiated for

the sole purpose of adjudicating Petitioners® claims against Decedent’s Estate. This Court has the

! The Special Administrator’s authority is limited to defending the MV A Lawsuit and distributing insurance
proceeds to Petitioners if they prevail at trial. Indeed, in establishing the special administration, on November
15, 2017, this Comrt entered the following orders:

The sole porpose of this order is fo allow Bianchi at al. v. McNamee, Case No,
A-13-691887-C 10 procsed as to the insurance proceeds of the GEICO
automobile  insurance policy pursuant to Nevada Revised Statutes
140.040(2)(a) and 140.040{3)(b). Petitioner intends 1o defend that setion as the
real party in intorest,

The Special Administrator does not have any other authority beyond Nevada
Revised Statutes 140(2)(n) Isic] and 140(3)(b) {sic] and may not distribute any
property other than the GEICO suiomobile insurance policy with antomobile
{iability insurance coverage of $30,000 per person and $60,000 per accident,

See Order Granting Special Letters of Adiministration, attached hereto as Exhibit A,

% As a prefiminary matter, the Petition is not properly before this Court as Petitioners failed to issue GEICO
a cilation as required under NRS 135, e seq. Out of an abundance of cantion, however, GEICO and the
Special Administrator bereby object to the Petition as it relates to Pefitioners’ request to initiate a general
administration and issue fefters of administration. Janine € Prupas, Bvq., of the law firm of Snell & Wilmer
will be opposing Petitioners’ request for the appointment of Cumis counsel on GEICO’s behalf,

3ofll P.App.110




- 1| authority fo appoint a special administrator in any proper case 10 exercise powers as may be
necessary for the estate’s preservation, NRS 140.010. Such appointment may oceur where, as here,

no assets are subject to administration, but good cauge nevertheless exists for the appointment of a

E SO O S

personal representative of the decedent.? NRS 140,010(6) and (7). A special administrator, at her

51| discretion, may, for all ncoessary purposes, defend actions and other legal proceedings as a personal
6| representative of the Estate. NRS 140.040(1)(b). ‘
7 As g general rule, special administrators carmot accept, reject or negotiate creditor claims, ‘
81INRS 140.040(3). A general administration is necessary for such a procedure or an order from the
911 Court granting a special administrator such power, The exception to this role is when an estate’s

gg 8. 101} sole asset is a policy of Hability insurance and a claim is made where such Liability insurance would

3285 11{|coverthe loss. NRS 140.0403)(5),

%g%g 12 Petitioners’ argument that the Special Administrator cannot defend the MVA Lawsuit

%g %% 13 || becanse the Estate has another asset — namely, a speculative bad faith claim against GEICO - i8

906l WS CREYERNE AVENUE

14 || entirely misplaced, As an initial matter, defending a lawsuit and satisfying creditors are two separate
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151] and distinet functions a personal representative performs. A special administrator is not divested of

&
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161] his or her anthority under NRS 140.040(1 )(b) to defend a civil action as the personal representative
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17|l of the Estate if the Estate has more than one asset,* That is not the purpose and effect of NRS
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140.040(1)(b), Rather, its purpose is to penmit a special administrator — who otherwise has no
19|| powers to compromise and pay creditors — to pay a claim when such a claim would be satisfied

701 with proceeds from a Hability insurance policy that covered the loss.’

2211* “Personal Ropresentative” includes an executor, an administrator, 2 suctessor personal representative, a
special administrator and persons who perform substantially the same funciion under the law governing their
23|} status. NRS 132.265.

4 Indeed, NRS 140.140(2)(a) expressly authorizes a special administrator 1o “commence” and “maintain®
53 legal proceedings as the personal representative of the estate, How could a special administrator pursue an
1] asset of the ostate through ftigation if he or she is divested of powsr beonuse the asset exisis?

$ Tronically, the Petitioners are attacking a statute that was enacted for their benefit. Indeed, as recognized
47 1iby the Nevada Supreme Courl, NRS 140,040(3) promotes judicial economy and cfficient resolutions of
claims by enabling a plaintiff with such claims to avoid lengihy, costly, formal probate procedures when the
28 || sole asset is a liability insurance policy. See Javobsen v. kstate of Clavron, 12} Nev. 518,522, 119 P.3d 132,
134 {2005},

40f11 P.App.111
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Moreover, the Petitioners’ reliance on Bodine for the proposition that the Estate must be
convetted to a general administration is misguided and otherwise misleading as it fails {0 account
for subsequenily enacted law, Despite Petitioners® claim to the contrary, the entirg Bodine decision
was superseded by NRS 140,040(3).5 Moreover, even if Bodine were good law, which it is not, it
merely stands for the proposition that “[{The claim procedure specified by Ch, 147 must be followed

whenever the estate of the deceased may be diminished if the creditor is successful.”™’

First, the claim procedute is not necossary at this time. Second, even if it were necessary, a
special administrator can initiate such a procedure. The claim procedure involving sotice t
creditors nesd not be followed under the current circumstances because, unlike in Bodine, the Estate
has no eurrent assets that can be diminished by a creditor thereby rendering any notice to creditors
an exercise in futility, Indeed, the general administration procedure could only potentially be
beneficial to the Estate and its creditors if and when (1) the Pefitioners sucocssfully obwin a
judgment in the underlying MVA Litigation which creates excess liability for the Estale; and (2)
the Estate obtains a judgment against GEICO under an insyrance bad faith theory.

Moreover, NRS 143,335, a statute enacted in 2011, further belies the Petitioners™ argument
that a special administrator cannot exist when an estate has assets ofher than a policy of lability
insurance. NRS 143,335 provides: “{a] special administrator may be granted guthority to administer
the estate pursuant 1o NRS 143.300 to 143.815, inclusive, if the special administrator is appointed
with, or has been granted, the power of a general personal representative,” A special administrator
can, therefore, initiate a claims process and independently administer an estate if the Court so orders
it, Accordingly, this Court should summarily dismiss Petitioners’ claims for want of any Jegal
suppott.

[11
i

6 Sve Jucobsen, 121 Nov, at 519, 119 P.3d at 132 (concluding that “Bodine is superseded by the Legislature's
1971 amendment of NRS 140.040 to specifically allow suits against a special administrator, in place of

probate proceedings, when the estate's sole asset is a lability insurance policy.”y {emphasis added).

7 See Jacobsen, 121 Nev. at 521, 119 P.3d at 134,

Sofll P.App.112
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2. The Alleged Bad Faith Insurance Claim has Not Accrued and, Therefore, Camnot
j%e a Bagis to Bstablish a General Administration Where no Proper Basis Otherwise
Badsts,

Petitioners” allegation that the Estate has an interest in yei-to-be accrued bad faith claims
does not somchow provide is Court with the jurisdiction 10 generally administer Decedent’s
Estate whete no proper basts otherwise exists, As this Court is well aware, “{a] claim is not ripe for
adjudication if it rests upon ‘contingent future events that may not oceur as anticipated, or indeed
may not occur at all.”” Texas v. Unired States, 523 U8, 296, 300, 118 8.Ct, 1257, 140 L.Bd.2d 406
(1998). In the case of Petitioners” purported claim for bad faith, such claim only ripens upon a
determination that claimants suffered damages in excess of the benefits available under the
controlling insurance policy and such deterrmination is affirmed on appeal.t

Even if the Petitioners’ erroneous interpretation of NRS 140.040(3)(b) were acoepted by
this Court, the purported bad feith claim is neither a claim nor an asset of the Estate, Petitioners
have not even taken the MV A Lawsuit to trial vet. Petitioners still have to win and oblain judgments
in excess of the policy limit of §30,060.00 for even a prima facie “refusal to settle” claim fo exist,
Such claim would also require a showing that: (1) GEICO has no reasonable basis for disputing
goverage; (23 GEICO knew or recklessly disregarded the fact that there was no reasonable basis for
disputing coverage.” The Court should then need to find that the damages sustained by Petitioners
excoeded the limits available under the GEICO policy and the affirmation of such determination on
appeal. This fact has been conceded by the Petitioners.' Thus, as this matter has yet to even go to

trial, absolutely no basis exists w establish @ general administration at this time.

§ See Branch Baking and Trust Co, v. Nevada Title Co,, 2011 WL 1396810 (D.Nev.2011) (holding that 8
claim for insurance bad faith for denying a claim “without any reasonable basis® and with “knowledge that
1o reagonable basis exists to deny the claim” does not become ripe untii after a determination of the
underlying claim is final), Western Not. Ins. CGrowp v, Halon, 2017 WL 6614258 (D.Nev2017)
(distinguishing ripeness of an insurance bad faith claim and & legal malpractios claimy; Vest v, Travelers Ins.
Co., 753 80.2d 1270, 1276 {F1a.2000) (“a cause of action in court for [bad faith] is premature unti there is
a determination of Hability and extent of damages owed on the first-party insurance contract.”y; Laused v.
GEICO, 2017 WL 3720890 (M.D.F1a.2017) (“a clabm for bad falth requires: (1) & determination of liability
and (2) a judgment awarding damages in excess of the policy limits.”),

® See Powers v, United Servs, Auto. 4ss’n, 114 Nev, 690, 730, 962 P.2d 596, 621 (1998).

1 See Petition at 11:7-8 (“James Allen McNames loft an estate that consist of ..the Esiate’s potential bad
faith claims against GEICO.”) {(emphasis added),

6of11 P.App.113
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Moreover, in addition to the extreme unzipeness of the alleged bad faith claim, Pelitioners
seem 10 forget that they have no standing to complain about the coniractua! relationship between
GEICO and the Decedent, Indeed, Nevada law “does not recognize a right a right of action on the
part of a third-party clalmant against an insurance company for bad-faith refusal to setfle.”!! Thus,
Petitioners — third parties to the relationship botween the insurance and the insured - have absolutely
no standing 1o request that this Court open a general adminigtration for the purposes of
administering claims that can only be asserted by Decedent against GIECO.

B. This Conrt Lacks Jurisdiction to Administer the Estate of James Allen McNamee
Because he was not 4 Nevada Resident at the Thme of his Death and Died Withont
Holding any Property in the State of Nevada,

The inftiation of a general administration is fundamentally improper because, at the time of
this death, Decedent was not a Nevada resident and did not own any assets in this State as expressly
required under &evaéa law, NRS 132,275 defines “probate” ag “a legal proceeding in which the
court has jurisdiction 1o administer, pay out and distribute the assets of a decedent to the persons
entitled to them, including devisees, heirs, creditors and others” Nevada’s probate jurisdiction is
set forth in NRS 136.010. Under that statute, Nevada district courts sitting in probate may hear and
make rulings on cases where: (1) the decedent was 2 resident of Nevada at the date of death [NRS
136.010(1)]; or (2) the decedent was a nop-resident but owns property located within the State of
Nevada [NRS 136.010(2)].

The Decedent died on Angust 12, 2017, in Mohave County, Atizona ™ At the time of his
death, the Decedent was a resident of Arizona.'? Accordingly, this Court has no jurisdiction 1o
cutertain a general probate administralion under NRS 134.010(1). Notwithstanding the Decedent
being a resident of Arizona at the time of his death, this Court could still open @ general probate

administration if an interested party establishes that the Decedent died with property located within

W Ad4 Nevada Ins. Co. v. Chau, 463 Fed, Appx. 627, 628 (Sth Cir, 2011) (snpublished) (citing Tweer v.
Webster, 610 F.Supp, 104, 105 {D.Nev.1985) and Hiout v. Stote Farm Mui. Auto. Ins. Co., 855 F Supp. 284,
286-88 (D.Nev.1987)).

12 See Bx, A st 1-2.

i3 I

Tof 11 P.App.114
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the State of Nevada. " “Property”™ in this context is defined ag “anything that may be the subject of
ownership, and includes both real and personal propesty and any interest therein.” NRS 132285,

The Petitioners argue that the Estate’s nonexistent bad faith claim 13 “property” and,
therefore, a general probate administration is appropriate, For the reasons already explained, a
theoretioal, unripe and contingent claim for bad faith is not property, You cannot own something
that does not exist.’ A general probate administration, therefore, is mnavailable,

C.  Thereis no Conflict of Interest Between the Special Administrator and the Estate.

As no conflict of inferest presently exists between the Special Administrator and GIECO,
no grounds exist to disqualify Ms, Clokey from so serving. Only an actual conflict of interest can
justify disqualification of the Special Administrator. The suggestion of a potential conflict of
mterest is not sufficient,’® The Estate and the Petitioners are adverse; the Petitioners are suing the
Estate’s personal representative for tort dasages, GEICO and the Estete are presently aligned: they
both have an interest in defending the Petitioners’ ¢laim for more than $5.27 million of damages
allegedly caused by the Décedent in the MVA Litigation. There is no present conflict between
GEICO and its insured.

M NRS 136.010(2) states that “[tThe estate of a nonresident decedent may be settied by the district court of
any county in which any part of the estate is Jocated” “Hstate’ ncludes the property of the decedent of trust
whose affairs are subject to [Title of the NRS) as it is originally constituted and as it exist from time fo time
during sdministration.” NRS 132,120,

15 Moreover, an estate that has no assets cannot be damaged by an insurer that fails to protect the interests
of the estate. See MeDaniel v. GEICO, 55 F Supp.3d 1244 (ED.Cal.2014) {“an insolvent estate that becomes
subject fo an excess judgment due to the insarer’s mnreasonsble refusal fo settle has no bad faith claim
because the estate has no interests to be damaged.”) (reversed in part on unrelated grounds) (citing Shapere
v. Allstate, 14 Cal App.3d 433, 92 Cal Rptr. 244 (1971)).

¥ See e.g. Frank Seitelmeyer & Sons, Frc, v. Smith & Harmer, Ltd., 124 Nev, 1206, 197 P34 1051, n. 33
(2008) (declining fo disqualify an attorney because a suggestion of a potential conflict was not sufficient);
Siate Farm v, Hansen, 131 Nev. Ady. Op. 74, 357 P.3d 34243 (“The Cuntis rule 1s not based on insurance
law but on the ethical duty of an attorney to avoid representing conflicting inforests. For independent counsel
to be required, the conflict of interest must be significant, not mercly theovetioal, actual, not merely
potential.”) (quotations omitted); Bt re Shaw, 186 AD. 809, 589 N.Y.8.2d 97 (1992) (“A potential conflict
of interest between a fidneiary and 4 party inferested In the estate does not warrant the denial of letter to, or
removal of) a fiduciary, Rather, it is the actual misconduct, not a condflict of interest, that justifies the removal
of a fiduciary,”) (quotations omitted),

gof11 P.App.115
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Petitioners claim that a hypothetical, unripe and contingent bad faith claim that the Estate
may have against GEICO divests the Special Administrator of her ghility aggressively defend the
MVA ’Lawsuit This is nonsensical. At best, the Spocial Administrator has a potential conflict of
interest which only becomes actual if and when (1) the Petitioners obfain judgments in excesg of
the policy limits in the MVA Litigation which are upheld on appeal; and (2) the Estate has assets
other than the potential bad faith claim, which it does not.

Again, the Petitioners are potting the cart before the horse, The Special Administrator basg
no actual conflict of interest with the Estate. If anything, under the Petitioners” theory of conflict,
the Hstate and GEICO share the goal of defending the Petitioners” claim for damages. The Estate’s
primary interest is to minimize and/or eliminate creditor claims for the benefit of beneficiaries;
GEICO’s primary interest is also to minimize and or eliminate the Petitioners’ claim for damages
because it will have to pay at least a portion of such claim if adjudicated in the Petitioners’ favor.

The elephant in the room is the Petitioners’ end-game: to seek the assignment of the
purported bad faith claim from the Estate because Nevada law prohibits a right of action on the part
of a third-party claimant against an insurance company for bad-faith refusal to settle. Petitioners,
however, have a lot of hurdles to jump over before there is an assignable claim, the highest of which
is convinoing this Court that Nevada should not follow MeDaniel and Shapero which hold that a
“refusal to settle” bad faith claim does not exist when an estate has no assets that are subject to
creditors.

The conflicts complained of by the Petitioners are potential and highly speculative.
Accordingly, the Special Administrator should not be removed and replaced by the Public
Administrator. Motreover, the Petitioners are asking this Court for Clark County and its taxpayers
to shoulder the expense of hiring the Public Administrator because there are no assets in the Estale
10 pay the Public Administator, Indeed, the current special administration is being paid for
voluntarily by (GBICO in order to properly dispense the Estate’s duty to substitute in as the real
party of interest a3 a result of Decedent’s death,

i
i

9of 11 P.App.116
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11,

CONCLUSION

WHEREFORE, GEICO and the Special Administrator respectfislly request that the Court c

deny Giann Bianchi and Dara Del Priore’s Petition for Issuance of General Letters of §

Administration and for Appointment of Cumiy Counsel for the Estate of James Allen McNamee in
its entirety.

DATED January 24, 2018,
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Brian P, Hagan. )

Nevada Bar No. 09395

Email beagan@sdfnviaw.com
Alexander G, LeVeque

Nevada Bar No, 11183

Email; aleveque@sdfnviaw.com
SOLOMON DWIGGINS & FREER, L.TD.
9060 West Cheyenne Avenuo
Lus Vegas, Nevada 89120
Telephone: (702) 853-3483
Facgimile: {702} 853-5485

-~ gRtl -

Jeffrey J. Orr

Nevade Bar No. 07854

Email: jorr@pyatisilvestri.com
PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Telophone; (702)383-6000
Facsimile: (702) 477-0088

Attorneys for Susan Clokey,
Spectal Administrator

10 of 11 P.ApPp.117
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PURSUANT to NRCP 5(b}, THEREBY CERTIFY that on January 24, 2018, I served a frue

L]
=

Lo
(XXX]

_LL

—

CERTIFICATE OF SERVICE

Hand Delivery
U.S. Mail, Postage Prepaid
Certified Matl, Receipt No.,

and correct copy of the OBJECTION TO PETITION FOR ISSUANCE OF GENERAL LETTERS
OF ADMINISTRATION AND POR APPOINTMENT OF CUMIS COUNSEL FOR THE
ESTATE OF JAMES ALLEN MCNAMEE the following in the manner set forth below.

Retumn Recaipt Request
E-Service through Wizmet as follows:

Corey M. Eschweiler, Bsq. (ceschwelleri@glenlerner.com)
Craig A. Henderson, Esq. (chenderson@glenlerner.com)

Coungsel for Giann Bioncht and Dara Del Priore

Jeffrey 1. O, Esq. Gom@pyattsilvestri.com)

Counsel for Susan Clokey, Special Admirdsirator of the Estate of Jumes

Atlen McNamee and GEICO

Hand Delivery
1.8, Mail, Postage Prepaid
Certified Mail, Receipt No.:

Return Receipt Request
E-Service through Wiznet as follows:

Robert McN amee
24772 230% Street
Mahnomen, MN 56557-9034

ﬂ}&ployae of SOLOMON DWIGGINS & FREER, LTD.

1lofli

P.App.118
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Eiscironically Filed
114612017 4141 PM
Stevon D, Grierson

. B g ' Giﬁ’r‘ig OF THE coug
ORDR ‘

Jeftrey 1, Orr, Escy
Nevada Bar No. 7854

PYATT SILVESTRI

701 Bridger Avenue

Suite 600

Las Vegas, NV 89101

T. (7025 383-6000

B. (702} 4770088
jorr@pyattsifvestr.

Attorney for Petitioner,

i Special Administrator Susan Clokey

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Estate of James Allen
MeNamee, Deceased

Casge No.w  P-17-093041-E
DeptNe.: 5

|

)
)
)
)
)
)
)

ORDER GRANTING
PETITION FOR SPECIAL LETTERS OF ADMINISTRATION

Upon submission of the Petition for Spedial Letters of Administration, representing
as follows:

1. That Decedent, James Allen McNamee dled on the 12% day of August, 2017, in
the County of Mohave, Siate of Arizona.

2. That Decedent was a resident of Mahave County, Arizona, at the time of his
death.

3. That ot the Hrae of Decedent's death, Decedent was a Defendant inn a personal
injury lawsuit, Bianchi e, al v. James Allen McNamee, Righth Judicial District Court, Clark
County, Nevada Case No. A-13-691887-C.

4. Petitioner has conducted a search of assets for James Allen McNamee,
decedent. Upon information and belief, the Estate of James Allen McNamee has no assets

to satisfy any judgment other than an automobile insurance policy with GEICO. That

Case Number: P-17-083041- P.App.? 20
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insurance policy, GEICO policy #4180457162 provides automobile Hability insurance
coverage of $30,000 per person and $60,000 per accident,

5. Petitioner is a resident of the State of Nevada, and is employed at the law fixm of
Pyatt Silvestrd located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV 89101,

6. Special Administration is needed to allow Bianchi ef. al. v. McNamee, Case No.
A-13-691887-C to continue and substitute the real party in interest, the Special
Adrdnistrator,

7. Petifioner is willing to act as Special Administrator of the estate to defend
Biagnichi ot al.o, McNamee, Case No. A-13-691887-C,

8. Petifioner has never been convicted of a felony, Petitioneris qualified under
NRS 139,010 to serve ag Special Administrator of the Bstate.

NOW, THEREFORE, IT IS HEREBY ORDERED that Susan Clokey is appointed as
Special Administrator and that Spacial Letters of Administration be issued, without bend,
pursuant to pursuent to Nevada Revised Statutes 140(2)(a) and 140@3)(b).

The sole purpose of this orderis fo atlow Bigneld ef, ol o, MelNwmee, Case No.

A-13-691887-C o proceed as to the nsurance proceeds of the GEICO automobile insurance
policy pursuant to Nevada Revised Statutes 140.040(2)(a) and 140.040(3)(b). Petitioner
intends to defend that action as the real party in interest,
1
7l
il

P.App.121
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The Special Administrator does not have any other authority beyond Nevada
Revised Statutes 140(2)(a) and 140(3)(b) and may not distribute any property other than the
GEICO automobile Insurance policy with automobile Hability insurance coverage of $30,000
per person and §60,000 per accident,

Any funds will be held in a blocked account or attorney trust account,

ITI5 ?U‘R’I’%i{ ORDERED that the settlement of the decedent's lawsuit is subject o

this court's approval,

DATED this i day of @'@%,»2{}17 ‘/

s Celern

DISTRICT COURT JUDGEe

Submitted by:

s A

Jeffrey . Orr, Esq? i
’\E‘&va a Bar No. 7854

SILVESTRL
?{3} Bnd cr Avenue, Suite 600
las Vegas, NV 89101
T. (702) 283-6000
wrr@ggamﬁve‘;m,cgm
Attorney for Petitioner,
Special Administrator Susan Clokey
i
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EXHIBI

NRS 140,040 Powers, duties and immunity from Hability for certain claims,
1. A special administrator shalk
" (a) Collect and preserve for the executor or administrator when appointed all the
goods,
chattels and recelvables of the decedent, and all incomes, rents, issues, profits, claims and
demarnids of the estate,
(b) Take charge and management of the real property and enter upon and preserve
it from 4
damage, waste and injury.
2. A special administrator may:
(a) For all necessary purposes, commence, maintain or defend actions and other legal

proceedings as a personal representative,

(b) Without prior order of the cotrt, sell any perishable property of the estate, as
provided in
NRS 148170,
(¢} Bxercise such other powers as have been conferred by the order of appointmend.

(&) Obiain leave of the court to borrow money or to lease or mortgage real property:
in the

same manner ag an execator or administrator,
3. A special administrator is not liable:
(a) To any creditor on any claim against the estate; oy
(b) For any claim against the decedent except a claim involving wrongful death)
personal
injury or property damage if the estate containg no assets other than a policy of Liability
Insurance,

[Part 86:107:1941; 1931 NCL § 9882.86] ~ (INRS A 1971, 647, 1983, 668; 1999, 2276}

P.App.123
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CERTIFICATE OF MAILING

Pursuant to NRCF 5(b), 1 cemfy that I am an employee of Pyatt Silvestri and that on

e [Ty of éﬁ:&%\%“ﬁm I caused the sbove ORDER GRANTING PETITION FOR

SPECIAL LETTERS OF ADMINISTRATION, {0 be served pursuant to NRCP 5(b) to be

glectronically served through the Eighth Fudicial District Court’s dlectronic filing system)

asd vig LS, Mail to the following party listed below:
Robert McNamee

24772 2300 Btreot
Mahnomen, MN 56557-9034

A1 Bmployee of FYATT SILVEST.

P.App.124
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Electronically Filed
313012018 2:18 PM
Steven 0, Grierson

Nevada Bar No, 7854

: - CLERK OF THE GOU
JEFFREY I ORR, ESQ.

PYATT SILVESTRI
701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
T. (702) 383-6000
F. (702) 477-0088
jorr@pyatisilvestri.com
Attorneys for Defendant
JAMES MCNAMEE
DISTRICT COURT
CLARK COUNTY,NEVADA
GIANN BIANCHI, individually, DARA. Case No.,  A-13-691887.C
DELPRIORE, individually Dept, No.:  VIII
Plaintiffs
A )
Hearing Date:  April 10, 2018
JAMES MCNAMEE, individually, DOES 1-X, Hearing Time: 8:00 am.
and ROE CORPORATIONS I X, inclusive
Defendants,
DEFENDANT JAMES MCNAMEE’S MOTION TO DISMISS
ON ORDER SHORTENING TIME
COMES NOW, Defendant James McNamee, by and through bis attorneys of record, Jeffrey
J. Orx, Esq. of Pyatt Silvestri and hereby submits his Motion to Dismiss Plaintiffs’ Complaint on
Order Shortening Time. Because this matter is set for trial on an April 16, 2018 trial stack, Defendant]
requests that this Motion should be heard on a shortened time on or before the date currently set for
trial.
i
i
i

P.App.125
Case Number A-13.691887-C
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the papers and pleadings on file herein, as well as the Memorandum of Points and Authorities and

any oral argument at the time of hearing of this matter,

NRCP 25(2)(1). Because trial is set on an April 16, 2018 trial stack, Defendant requests that this

Motion be heard on a shortened time on or before the date currently set for trial.

This Motion is made and based upon NRCP 25(a)(1), the declaration of Jeffrey J, Orr, Esq.,

DATED this 2 day of March, 2018.

PYATT SILVESTRI

//M/t/b /w

'Y J. ORR, ESQ.
Neva Bar No. 7854
701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Attomeys for Defendant
JAMES MCNAMEE

EX PARTE APPLICATION FOR ORDER SHORTENING TIME

Through this Motion, Defendant seeks to dismiss Plaintiffs’ lawsuit for failure to comply with]

DATED thisgﬂ, day of March, 2018,
PYATT SILVESTRI

/MM%!

JEFFREY J. ORR, 5%%

Nevadg Bar No, 7854

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE

P.App.126
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Nevada, the following:

SUBSCRIBED AND SWORN TO before

AFFIDAVIT OF JEFFREY 1, ORR, ESO, IN SUPPORT OF DEFENDANT JAMES
MCNAMEE’S MOTION TO DISMISS ON ORDER SHORTENING TIME

1 Jeffrey J. Orr, Esq, declare under the penalties of petjury of the laws of the State of

1. 1 am an attorney at the law firm Pyait Silvestri and am counsel for Defendant James
McNamee.

2. That an order denying Defendant James McNamee’s Motion to Substitute Special
Administrator in Place and Stead of Defendant James Allen McNamee and to Amend
Captioh was recently filed on March 27, 2018, (See Exhibit A).

3. That the instant Motion is being brought in a timely fashion as the Motion denying
Defendant’s Motion to substitute, Exhibit A, was only recently filed.

4, That Defendant requests that this Motion be heard on a Shortened Time period as trial is
set for a trial stack beginning on April 16, 2018.

5. Defendant requests that the instant Motion be heard on or before April 16, 2018,

6. Defendant makes this request In good faith,

FURTHER AFFIANT SAYETHNOT,

thi * March, 2018,
me thisedHr—day of March, 2018 — ST
SO NOTARY PUBLIC
Bl STATE OF NEVADA
Sk M) Aot No. 04-70974-1
NOTARY PUBLICY N0 vy Ao, Expires Aug 22, 2021
/1
i1
i

P.App.127
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ORDER SHORTENING TIME
Based on the declaration of Jeffrey J, Omr, Esq. and Defendant’s Application for Ordey
Shortening Time, and good cause appearing, Defendant James McNamee’s Motion to Dismiss will

be heard before the above-captioned Court on the LQ day of April 2018 at ﬁ St Zhgor as soon

sl

DISTRIGT 9@){3{{‘1’ JUDGE
.

Submitted By: N (/gﬂ
]

JEFFREN I, ORR, ERQ.
Nevada*Bar No, 7854
701 Bridger Avenue, Suite 600

thereafter as counsel may be heard.

Las Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE
I
FACTUAL BACKGROUND

This matter is a negligence action by Plaintiffs Giann Bianchi and Dara Delpriore against
Defendant James McNamee, On July 17, 2013, a vehicle driven by Defendant McNamee collided
with Plaintiffs” vehicle. As aresult of the collision, both Plaintiffs claim personal injury damages.

James McNamee passed away on August 12, 2? 17, A Suggestion of Death was filed in this
matter on September 20, 2017, Pursuant to NRCP 25(a)(1), the ninety (90) day deadline to file 4
Motion to substitute the deceased Defendant was December 19, 2017, To date, Plaintiffs have not
filed any Motion to substituie the deceased Defendant.

Although Defendant filed a Motion to Substitute the Special Administrator in Place and Stead

of Defendant James McNamee, the Court denied tg&t Motion, The minutes state that the Motion was

P.App.128
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denied and that the Court requested “proposed names to the to the Court for consideration as to who

they want {o serve as Administrator of the Estate,” (See Court Minutes for Defendant’s Motion to

Substituie Special Administrator in Place and Stead of Defendant James McNamee and to Amend

Caption, in chambers, attached as Exhibif B). Neither the Court Minutes nor the order state that any|

new party is substituted in place and stead of deceased Defendant James McNamee, (See Exhibits Al
and B). To date, there has not been a substitution of the Defendant.

it
NRCP 25(A)(1) MANDATES DISMISSAL OF THIS CASE
Becauge Defendant James McNamee hag passed, this matter can no longer proceed againsy

James McNamee. NRCP 25 (a)(1) states:

“If a party dies and the claim is not thereby extinguished, the Court may order
substitution of the proper parties. The Motion for substitution may be made by

any party ot by the successors or representatives of the deceased party and,
together with the notice of hearing, shall be served on the parties as provided

in Rule 5 and upon persons not parties in the manner provided in Rule 4 for the
service of a surnmons, Unless the Motion for substitution is made not later
than ninety (96) days after the death is sugpested upon the record by service
of a statement of the fact of the death as provided herein for the service of the
Motion, the action shall be dismissed as to the deceased party.” NRCF 25(a)(1)
{emphasis added)

This statute mandates dismissal of the action uniess a Motion for Substitution is submitted
within ninety (90) days of the Suggestion of Death, Plaintiff has not filed any such Motion, Notably,
the statute uses the phrase “shall be dismissed” indicating that the statute is not discretionary but
mandates dismissal.

In Wharton v. City of Mesquite, 113 Nev. 796, 942 P.2d 155 (1997) Plaintiff died during the
pendency of the litigation. A Suggestion of Death was filed. One hundred and twenty-five (125)
days after the Suggestion of Death was filed, Plaintiff®s counsel filed a Motion to Substitute
Wharton’s surviving spouse as his personal representative. The Trial Court denied Defendant’s

Motion to Dismiss and granted Plaintiff's Motiongo Substitute.

P.App.129
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The Nevada Supreme Court reversed and held that it was error to deny Defendant’s Motion
1o Dismiss because NRCP 25(a)(1) mandates dismissal unless the Motion to Substitute is filed within
ninety {90) days of the Suggestion of Death. The Court held, “Although a trisl on the metits is favored
over a mechanical application of a ninety-day rule, this Court has strictly interpreted the language of
NRCP 25 (8)(1).” Wharton v, City of Mesquite, 113 Nev. 796, 798, 942 P.2d 155 (1997) (citing Barto
v, Weishaar, 101 Nev. 27, 692 P.2d 498 (1985), “The rule is quite clear that unless the Motion for
Substitution is made within ninety (90) days after the death is suggested upon the record, the action
‘shall be dismissed as to the deceased party.” The district judge was required to dismiss the deceased,
party.” Id. at 798. “In the instant cagse, Wharton’s counsel failed to comply with NRCP 25(a)(1) by
not moving the Court o substitute Wharton’s surviving spouse ag his personal representative within)
the 90-day period. Therefore, we conclude that the District Court erred in grauting Wharton’g
counsel’s untimely Motion for Substitution of parties and denying the Defendant’s Motions to
Dismiss the action.” Id. at 798,

The Suggestion of Death of James McNamee was filed on September 20, 2017. (Seg)

Suggestion of Death of James McNamee, attached as Exfiibir C). As such, any Motions to substitute!

Defendant James McNamee a8 Defendant must have been filed on or before December 19, 20174

Beécause this was not done, pursuant to NRCP 25(a)(1) and Wharton v. City of Mesquite, 113 Nev
796, 798, 942 P.2d 155 (1997), the Court does not have discretion and must dismiss this action.
RS
CONCLUSION
Wharton v. City of Mesquite, 113 Nev. 796, 798, 942 P.2d 155 (1997) is clear, It states thaf]
the Court does not have discretion and must dismiss an action if a Motion to Substitute a deceased
party is not filed within ninety (90) days of the Suggestion of Death. In this case, it has been over

one hundred eighty (180) days since Defendant James McNamee’s Suggestion of Death was filed and
6

P.App.130
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and NRCP 25(a)(1), this Court must dismiss this action.
DATED this -] day of March, 2018

PYATT SILVESTRI

/4/&% 11

JEFFREY 1. ORR, ES{.
Nevada Bar No, 7854
PYATT SILVESTRI
701 Bridger Ave., Suite 600
Las Vegas, Nevada 89101

" Attorney for Defendant
JAMES MCNAMEE

served upon the parties, Plaintiff has not filed a Motion to Substitute, As such, pursuant to Wharton

P.App.131
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CERTIFICATE OF SERVICE

‘Pursuant to NRCP 5(b), [ certify that I am an employee of Pyatt Silvestri and that on the

: day of March, 2018, 1 caused the above and foregoing document DEFENDANT JAMES
MCNAMER’S MOTION TO DISMISS ON ORDER SHORTENING TIME, 1;6 be served as

follows: Pursuant to EDCR 8.05(a) and 8.05(%), 1o be elecironically served through the Bighth Judicial

District Court’s electronic filing system, with the date and time of the electronic service substituted

for the date and place of deposit in the mail; to the attorney(s) listed below:

Corey M. Eschweiler, Esq.
Glen 1. Lerner & Assoclates
4795 South Durango Drive
Las Vegas, NV 89147
Attorney for Plaintiffs

D. Lee Roberts, Esq.

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC
6385 S. Rainbow Blvd., #400

Las Vegas, NV 83118

Attorney for Plaintiff

. OWQ:&/M

-~

i Employee of PYATT SILVESTRI

P.App.132
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Slactronteally Flled
B2T2018 1050 AM
Btoven D. Grierson

i OF THE OO
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ORDR

Corey M, Eschwellor, Egq,
Nevads Bar No, 6635

Craig A, Henderson, Esyg,
Nevada Bar No. 10077
Joshua L. Benson, Esq,
Nevada Bar No, 10514
GLEN J, LERNER & ASSOCIATES
4795 South Durango Drive
Las Vepas, Nevada 89147
Telephone; (702) 871-1500
i“acslmﬂn (702&9133»’?043

ghende neleniernet.oom
Attortieys for Plaintifig
DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BIANCHI, individually, CASENO.: A-13-691887.C
DARA DELPRIORE, individually, DEPTNO.: VI

—— ORDER DENVING DEFENDANT
AL, JAMES McNAMEE'S MOTION TO
VB SUBSTITUTE SPRCTAL
o ADMINISTRATOR IN PLACE AND
TAMES McNAMPE, individually, DOBS1- X, STEAD OF DEFENDANT JAMES
and ROF CORPORATIONS 1 - X, inclusive, ékiﬁigvgﬁgmmm AND TO AMEND

Defondants.

Date of hearing: January 22,2018
Thne of bearing: In chawmbery

Defendant James Allen McNamee's Motion to Substitute Special Adminigtator In Place and
Siead of Defendant J'aa}es Allen McNamee and To Amend Caption came before this Coutt on
Jearwary 22, 2018, The Coutt haviug considered the motion, opposition, and reply, and good cause
appearing, it is hereby

ORDERED, ADJUDGED, atd DECREED that Defendant James Allen McNames’s Motion
10 Substitute Special Administrator in Place and Stead of Dofondant James Allen McNamee sand To
Amend Caption is DENIED.

The cour! directed the parties fo sabmit three (3) proposed names to e Court for

sonsideration as to who they want {o serve as Admmisttator of the Estate. 'The Court has reviewed

those submissions and further ORDERS that f”’f’“’»f(zi W“ ﬁ;{ﬁv iz hereby named ay the

1
Case Number: A-13-691887-C P.App.134




{ | General z%drmmstmim of the Bstate of ames Allen MeNamee,

2 Dated thig / 7&&;;' of /M i Zﬁ/ 4 , 2018,

4 , m / ‘
3 m%i?m T r::oURr TUDGE
¢ DQ\{E?}AS B. SMITH
Y
7 ¥ C:ﬁ/ﬁ
3 Respectiully sabmitted by:

s IGLEN . zmmm& ASSOCIATES
10 Q /C.,,

117 COREY M, ESCHWEILER, ESQ.
1 CRAIG A. HENDERSON, ESQ,
4795 South Dutango Drlve

13 Lus Vegus, Novada 89147
Atiorpeys for Plaintiffs

20
21
22
23
24
25
26

27

P.App.135
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REGISTER OF ACTIONS

' Ca5e No, A-13-651887.C

{tann Blanehi, Plaintifi{s) ve. James McNamee, Defendant{s)  § Case Type: Negligence - Auls

§ Date Flledh  41/18/2013
§ Location: Department 8 i
§ Cross-Referencs Case  AS51887 3
§ Number:

§

PARTY INPORMATION

Lead Attorneys
Defendant Estate of James Menamee

Defendant  MoNames, James James PG, Slivesty
Retained
702383600001

Plaintiff Blanchi, Giann D Leo Robertg, Jr,
Retained
702-938-3838(W)

Plaingiff Deiprore, Dara D Lee Robarig, Jr,
Retained
702-838-3838(W)

EvENTS & OKDERS OF T1E COURT

017222018 | Motion (3:00 AM) (Judicial Officer Smith, Douglas £.)

Defendant James MaoNamee's Motlon to Substituts Special Administrator in Place and Steed of Defendant James McNames
and lo Amend Capfion

Minutes
04/22/2018 3:00 AM
- Defandant James MoNamee's Motion fo Substitute Speclal
Adminlstrator in Place and Stead of Defendant James
MoNamee and to Amend Caplion came before the Courd on
thee January 22, 2018, Chamber Calender, Having reviewed the
Motlon, Its Opposition, and Reply thereto, COURT ORDERED,
tisis Motion Is DENIED, Court dirsctad the pariies to submit
thres {3) proposed names fo the Court for conslderation as fo
who they want io setve as Administrator of the Eslate,
CLERK'S NOTE: A copy of this minute order was placed In the
attorney foiders of Jeffrey Orr, Esg,, (Pyatt Sllvesit) and Cralg
A. Henderson, Fsq,, {Glen Lerhar injury Atlorneys).

et to Redister of Actions

hitps://www.clatkcountycourts us/ Anonymous/CaseDetail aspx7CaselD=11212206& Heari... P3R4 8¢
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Efectronically Flled
BI29/2017 1121 AN
Stavan D, Grierson
CLER]

JEFFREY J. ORR, BSQ,
Nevada Bar No. 7854

PYATT SILVESTRI

701 Bridger Avenue, Sulte 600
Las Vogas, Nevada 89101

T. 5?02 3836000

B, (702} 4770088

jorr@pyatistivestri.com

Aztorney for Defendant
TAMES MCNAMEE

DISTRICT COURT
CLARK COUNTY, NEVADA

GIANN BIANCH], individually, DARA CASENO, A-13-691887.C
DELPRIORE, individualty DEPT. NO.: VI

Plaintiffs,
V8,

JAMEBS MCNAMEE, individually,
DOBSI-X, and ROE CORPORATIONS

I~ X, inclusive
Defendants,
SUGGESTION OF DEATH UPON THE RECORD

Purguant to Rutle 25(a)(1) of the Nevada Rules of Civil Procedure, Jeffrey ], Ort, Esq,
of the law firm of Pyatt & Silyest, suggests on the record the death.of Defendant, IAMES
MeNAMEE, during the pendency of this itigation, The date of death of Deferxlant, JAMES
McNAMEE was August 12, 2017,

DATED this A2 day of September, 2017,

PYATT SILVESTIRI

y
AAAN T |,

TEFFREY J. ORR, H5Q).
Nevada\Bar No, 7854

701 Bridger Avenue, Suite 600
Las Vegas, NV 89101
Attorneys for Defendant
JAMES McNAMEER

K OF'fi“iﬁCOU‘

Gase Numbst: A18-681887-C P.App.139
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CERTIRICATE OF MAJLING
Purstuant to NRCP 5(b), I cextify that Tam an employee of Pyatt Silvestri and that on
t?mﬂgwm}'é}} of September, 2017, 1 caused the above and foregoing document,
SUGGESTION OF¥ DEATH, tobe served as follows Putsuant to EDCR 8.05(a) and 8.05(%),
to be electronically served through the Bighth Judictal District Court’s electronie filing
system, with the date and Hime of the electronic service substituted for the date and place

of deposit in the mall; to the attorney(s) listed below:

Corey M, Eshweiler, Bsq.
Glend. Lerner & Assoclates
4795 South. Durango Drive
Las Vegas, NV 89147
Attorney for Plaintiffs
GIANN BIANCHI and
DARA DELPRIORE

(‘j L (}w/ .

~Bitiployee of PYATT SILVE§TRI

Page2of 2
P.App.140
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Electronically Filed
121442817 10:35 AW
Steven D. Grierson
CLER|

JEFFREY J. ORR, ESQ.
Nevada Bar No, 7854

PYATT SILVESTRI

701 Bridger Averme, Suite 600
Las Vegas, Nevada 89101

T. (702) 383-6000

F. (702 477-0088

!

jorr@pyattsitvestri.com
Attorneys for Defendant
JAMES MCNAMEE
DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BIANCHI, individually, DARA Case No.:.  A-13-691887.C
DELPRIORE, individually Dept. No.: VIO
Plaintiffs
Y. !
TAMES MCNAMEE, individuaﬂy, DOES I-X, Hearing Date: 1-22-18
and ROE CORPORATIONS I X, inclusive Hearing Time: 1N CHAMBERS
Defendants,

DEFENDANT JAMES MCNAMEE’S MOTION TO SUBSTITUTE SPECIAL
| ADMINISTRATOR IN PLACE AND STEAD OF DEFENDANT JAMES MCNAMEE AND
TO AMEND CAPTION

COMES NOW, Defendant James McNaree, by and through its attoreys of record, Jeffrey
J. Onr, Esq. of Pyatt Silvestri and hereby submits this Motion to Substitute Special Administrator of
Susan Clokey in place and stead of James McNamee as the Defendant in this action, Defendant

also requests that the caption be amended to reflect the substitution of the new Defendant in this

matier,
i
i

P.App.3i

< OF THE COU i

</

Case Number A-13-681887-C
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"This Motion is made and based upon the papers and pleadings on file herein, as well as the
Memorandum of Points and Authorities and any oral argument at the time of hearing of this matter,

DATED this f [ day of December, 2017,

PYATT SILVESTRI

‘.%v%/w %Vf

JEFFREY 1. ORK, ESQ.

Nevada Bar No. 7854

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE

NOTICE OF MOTION
TO: PLAINTIFES GIANN BIANCHI & DARA DELPRIORE
TO: PLAINTIFF'S COUNSEL, COREY ESCHWEILER ESQ. & D. LEE ROBERTS, ESQ.
PLEASE TAKE NOTICE that the undersigned will bring the foregoing
DEFENDANT JAMES MCNAMEE'S MOTION TO SUBSTITUTE SPECIAL
ADMINISTRATOR IN PLACE AND STEAD OF DEFENDANT JAMES MCNAMEE
AND TO AMEND CAPTION for hearing in Department VIII on the 22 =% dayof

Januar in Chambers
4 , 2018, at the hour of ___In,, or as soon thereafter as counsel may

be heard.
DATED this L‘L day of December, 2017.
PYATT SILVESTRI

/ Lid
TEFEREY 1. ORR, E5Q.
Nevada Bar No. 7854
701 Bridger Averue, Suite 600
Las Vegas, Nevada 89101
Attorneys for Defendant
JAMES MCNAMEE

P.App.33
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L
FACTUAL BACKGROUND

This matter is a negligence action by Plaintiffs Giann Bianchi and Dara Delpriore againsﬂ
Defendant James McNamee. On July 17, 2013, a vehicle driven by Defendant MeNamee collided
with Plaintiffs® vehicle. As aresult of the collision, both Plaintiffs claim personal injury damages.

James McNamee passed away on Augost 12, 2017, On November 15, 2017, this Court
granted a petition for Special Letters of Administration to appoint Special Administrator Susan
Clokey as the Special Administrator of the Estate of James McNamee, (See Order Granting Petition
for Special Letters of Administration, attached as Exkibit 4).

A Suggestion of Death was filed in this matter on September 20, 2017. Trial is set for April
16, 2018, This motion seeks to substitute Special Administrator Susan Clokey as the Special
Administrator of the Estate of James McNamee ag Defendant in this action in place and stead of
Defendant James McNamee who is deceased. This court has already determined that Special
Administrator Susan Clokey has the anthority to act as the Special Administrator and to defend thi
action, (Exhibit A).

J N
SUBSTITUTION OF THE PROPER DEFENDANT IS NECESSARY

Because Defendant James McNamee has passed, this matter can no longer proceed agatnst

James McNamee. NRCP 25 (a)(1) states:

“If a party dies and the claim is not thereby extinguished, the court may order
substitution of the proper parties. The motion for substitution may be made by
any party or by the successors or representatives of the deceased party and,
together with the notice of hearing, shall be served on the parties asg provided
in Rule 5 and upon persons not parties in the manner provided in Rule 4 for the
service of a summaons, Unless the motion for substitution is made not later than
90 days after the death is suggested upon the record by service of a statement
of the fact of the death as provided herein for the service of the motion, the
action shall be dismissed as to the deceased party.” NRCP 25(a)(1)

This court has already appointed Susan Clokey as Special Administrator of the Estate of

James McNamee and has already determined that Ms, Clokey is the appropriate representative to
3
P.App.34
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defend this action and allow it to proceed as to the insurance proceeds of the GEICO automobile
insurance policy. NRCP 25(a)(1) states that the court may order substitulion of the proper parties
upon the death of a party. Because Defendant McNamee has passed, the Special Administrator of
his estate is the proper party to this action.

.
CONCLUSION

This Court has already granted Special Letters of Administration and has appointed Susan
Clokey as the Special Administrator. Because Mr. McNamee has passed, he can no longer be the
Defendant in this matter, Pursuant to NRS 140.040(3)(b) and NRCP 25(a)(1), this court should ordes
that Susan Clokey, Special Administrator of the Estate of James McNamee be substituted as the
Defendant in this matter in place and stead of James McNamee. It is also requested that the caption
be amended to reflect the new Defendant. (See proposed new caption, attached as Exhibit B).

DATED this |4 day of December, 2017

PYATT SILVESTRI

L. / /Z LMV”/
JEFFREY J. ORE, ESQ,
Nevada Bar No. 7854
PYATT SILVESTRI
701 Bridger Ave., Suite 600
Las Vegas, Nevada 85101

Attorney for Defendant
James McNamee

P.App.3
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CERTIFICATE OF SERVICE

Puarsnant to NRCP 5(b), I certify that 1 am an employee of Pyatt Silvestri and that on the
1 day of December, 2017, 1 caused the above and foregoing document DEFENDANT
JAMES MCNAMEE’S MOTION TO SUBSTITUTE SPECIAL ADMINISTRATOR IN
PLACE AND STEAD OF DEFENDANT JAMES MCNAMEE AND TO AMEND CAPTION|
to be séwed as follows: Pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through
the Eighth Judicial District Cowrt’s electronic filing system, with the date and time of the electronic

service substituted for the date and place of deposit in the mail to the attorney(s) listed below:

Corey M. Eschweiler, Esq.
Glen J, Lemer & Associates
4795 South Durango Drive
Las Vegas, NV 89147
Attorney for Plaintiffs

D. Lee Roberts, Esq.

Weinberg, Wheeler, Hudging, Guna & Dial, LLC
6385 S. Rainbow Blvd., Suite 400

Las Vepas, NV 89118

Attorney for Plaintiffs

Robert McNamee

2472 230% Strest
Mahnomen, MN 56557-9034

X\/U (‘(Qng(n/\/"

/&m}npioyee of PYATT SILVESTI
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Jeffrey T, Ort, Esq.
Nevada Bar No, 7854
PYATT SILVHESTRI
701 Bridper Avenne
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1.as Vefas, NV 89101

VR L " CLERY OF THE coz@, ‘
: 4 k Enet 1 Lt -
ORDR ,.

T. {702) 383-6000

B. (702) 4770088
jorr@pyatisilvestr.com

Attorney for Petifoner,

Special Administrator Susan Clokey

EIGHTH JUDICIAL DISTRICT COUKT
CLARK COUNTY, NEVADA

In the Matter of the Estate of James Allen )

Case No. P-17-093041-F,
MeNamee, Deceased '

" DeptNo.: 5

)
)
)
)
)
)

ORDER GRANTING
FPETITION POR SPECTAL LETTERS OF ADMINISTRATION

Upon submission of the Petition for Special Letters of Administration, representing
as follows:

L. That Decedent, James Allen McNamee died on the 12% day of August, 2017, in
the County of Mohave, State of Arizona.

2. That Decedent was a resident of Mohave County, Arizong, at the fime of his
death,

3. That at the time of Decedent’s death, Decedent was a Defendant in a personal
injury lawsudt, Bianchi ef. al v, James Allen McNumee, Bighth Tudicial District Court, Clark
County, Nevada Case No. A-13-691887-C.

4 Petitioner has conducted a search of assets for James Allen McNamee,
decedent, Upon information and belief, the Estate of James Allen McNamee has no assets

to satisfy any judgment other than an automobile insurance policy with GEICO, That

Gase Number, P-47-085044-8
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insurance policy, GEICO policy #4180457162 provides automobile liability insurance
coverage of $30,000 per person and $60,000 per accident.

5. Petitioner is a resident of the State of Nevada, and is employed at the law firm of
Pyatt Silvestri located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV 89101,

6. Special Administration is needed to allow Bianchi ef, al, 0. McNamee, Case No.

A-13-691887-C to continue and substitute the real party in interest, the Spedial ‘

Administrator,

7. Pefitioner is willing to act as Special Administrator of the estate to defend
Bignchi et, al.v, McNamee, Case No, A-13-691887-C.

8. Petitioner has never been convicted of a felony. Petitioner is qualified under
NRS 189.010 to serve as Special Admindstrator of the Estate,

NOW, THEREFORE, IT IS HEREBY ORDERED that Susan Clokey is appointed as
Special Administrator and that Special Letters of Administration be issued, without bond)|
pursuant to pursuant to Nevada Revised Statutes 140(2)(a) and 140@3)().

The sole purpose of this order is to allow Bignchi et, al. v. McNamee, Case No.
A-18-691887-C to proceed as to the insurance proceeds of the GEICO automobile insurance

policy pursuant to Nevada Revised Statutes 140.040(2)(a) and 140.040(3)(b). Petitioner
intends to defend that action as the real party in interest.

i
i
i
i
i
i
i
1
i
i
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The Special Administrator does not have any other authority beyond Nevada
Revised Statutes 140(2)(a) and 140(3)(b) and may not distribute any property othet than thel
GEICO automobile insurance policy with automobile liability insurance coverage of $30,000
per person and $60,000 per accident.

Any funds will be held in a blocked accourit or attorney frust account,

ITI5 FURTHER ORDERED that the settlement of the decedent’s lawsuit is subject to
this court's approval.

=, b Ol

DISTRICT COURT JUDGE¢ :

Submitted by:

/M/W(/ //M

Jeffrey £, Orr,
Nevada Bar No 854

PYA'RT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, NV 89101

T. (702) 383-6000
jorr@pyattsilvestri.com
Attorney for Petitioner,
Special Admindstrator Susan Clokey
i

i

i

i

i
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EXHIBIT A
NRS 140,040 Powers, duties and immunity from Hability for certain claims,
1. A gpecial admirdistrator shall:
(8) Collect and preserve for the executor or administrator when appointed all the
goods,
chattels and receivables of the decedent, and all iIncomes, rents, issues, profits, claims and
demnands of the estate,
(b) Take charge and management of the real property and enter upon and preservel
it from '
damage, waste and injury.
2. A special administrator may:
(a) For all necessary purposes, commence, maintain or defend actions and other legal
proceedings as a personal representative,

{b) Without prior order of the court, sell any perishable property of the estate, ‘as
provided in

NRS 148,170,

(¢) Exercise such other powers as have been conferred by the order of appointment.
(d) Obtain Jeave of the cotrt to borrow money ot to lease or mortgage real propetty
inthe
same manner as an executor or administrator.
3. A special administrator is not liable:
(a) To any creditor on any claim against the estate; or

(b) For aﬁy daim against the decedent except a daim involving wrongful death,
personal

injury or property damage if the estate contains no assets other than a policy of liability
insurance.

[Part 86:107:1941; 1981 NCL § 9882.86] ~ (NRS A 1971, 647, 1983, 668; 1999, 2276)
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of Pyatt Silvestrt and that o
the ?_@73;37 of &2&%{ 2017, 1 caused the above ORDER GRANTING PETITION FOR
SPECIAL LETTERS OF ADMINISTRATION, to be served pursnant to NRCP 5(b} to be
electronically served through the Eighth Judicial District Court’s electronic filing systemJ
and vin U.S, Mail to the following party listed below:

Robert McNamee

2472 230% Street
Mahmomen, MIN 565570034




Exhibit B



PYATT SILVESTRI
704 BRIGGER AVENUE  SURTE GGG
£AS VEGES, Nevapa B010£-8541
PHONE (762) 3BG-6008 R {161 477-0088

A PROFESSIONAL LAWY CORFORXTION

L¥» - R SR« Y T N P R (N

A Pk Bewd md bwd e e deed Red ed et
N E R EBRIEREELB & I & LR LB L - S

JEFFREY I, ORR, ESQ,
Nevada Bar No, 7854

PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T, (702) 383-6000

F. (702) 4770088

jornr@pyatisilvestri com

Attorneys for Defendant

SUSAN CLOKEY, Special

Administrator of the Estate of

James McNamee

DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BIANCHYI, individually, DARA Case No.:
DELPRIORE, individually Dept. No.:
Plaintiffs

v.

SUSAN CLOKEY, Special Administrator of the
Dstate of James McNamee, DOES I X, and ROE
CORPORATIONS [~ X, inclusive

Defendants,

A-13-691887-C
Vi

I

P.AppA4
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Electronically Filed
12018 558 PM
Steven D, Grierson

I

Nevada Bar No, 7854

PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T. (702) 383.6000

F. (702) 477-0088
jorr@pystisilvestti.com

srons
o,

Attoreys for Defendant
JAMES MONAMEE
DISTRICT COURY
CLARK COUNTY, NEVADA
GIANN BIANCHI, mdividually, DARA CaseNo.. - A-13-691887.C
DELPRIORE, individually Dept. No.: VIO
Plaintiffs
\2 DATE: January 22,2018

TIME: In Chambers
JAMES MCNAMEE, individually, DOES I -X,

and ROB COR}?O?ATZ(}NS 1~X, inclusive

Defendants.

DEFENDANT JAMES MCNAMER”; TFE'S O
MOTION TO SUBSTITUTE SPECIAL AI)M?NI%TRAT{)R IN ?LACE AND STEAD OR
DEFENDANT JAMES MCNAMEE AND TO AMEND CAPTION

COMES NOW, Defendant James McNamee, by and through its attorneys of record, Jeffrey
Y. Or, Esq. of Pyatt Silvesiti and hereby submits his Reply to Opposition to Motion to Substitute
Special Administrator of Susan Clokey in place and stead of James McNamee as the Defendant in
this action, Defendant also requests that the caption be amended 1o reflect the substitution of the

new Defendant in this matter,

This Reply is made and based upon the papers and pleadings on file herein, as well as the

P.App.45

Case Number A-{3.681887.0

Memorandum of Points and Authorities and any oral argument at the time of hearing of this matter.

CLERK OF THE COU
JEFFREY I, ORR, ESQ. ,&«*W oo
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1
FACTUAL BACKGROUND

Defendant James McNamee passed away on August 12, 2017, As such, James McNamee can
10 longer be the Defendant in this matter. A Suggestion of Death was filed in this matter on
September 20, 2017, (See Suggestion of Death Upon the Record, attached as Exhibit 4). The
pending motion to substitute the Special Adwministrator as the Defendant in place and stead of James
McNamee was filed on December 14, 2017, As such, Defendant’s motion to substitute the Special
Adminisirator ag the Defendant in place and stead of James McNamee was filed within the 90 day
time period mandated in NRCP 25 (a)(1).

Ithas been more than 90 days since the Suggestion of Death was filed in this matter and thers
have not heen any other motions to substitute the Defendant in this matter. In fact, the Petition fo

appoint a General Administrator in probate court was pot even filed until January 3, 2018, (See Page

1 of Petition for Issuance of General Latters of Administration and for Appointment of Camis Counsel]
for the Estate of James Allen McNamee, attached as Exhibit B). This petition to sppoint a General
Administrator may or may not be granted by the probate court. Trial is set for April 16, 2018, which)

is in approximately 90 days,

1L
ANY FUTURE MOTION TO SUBSTITUTE DEFENDANT WOULD BE UNTIMELY

Plaintiffs’ opposition implies that Plaintiffs intend to move to substitute the general
adwrinistrator as the Defendant in this astion. However, NRCP 25 (a)(1) clearly states that any motion
to substitute a deceased party must be filed within 90 days of the suggestion of death;

“If a party dies and the claim is not thereby extinguished, the court may order substitution
of the proper parties. The motion for substitution may be made by any party or by

the successors or representatives of the deceased party and, together with the notice of hearing,
shall be served on the parties as provided in Rule 5 and upon persons not parties in the manner
provided in Rule 4 for the service of a summons. Unless the motion for substitution is made
not later than 90 days after the death is suwsested upon the record by service of 3
statement of the fact of the death as provided herein fox the service of the motion, the
action shall be dismissed as to the deceased party.” NRCP 25(a)(1)

2

P.App.46
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Notably, NRCP 25(a)(1} uses the word “shall” as it states that the action shall be dismissed
if the motion is not filed within 90 days of the Suggestion of Death. The Nevada Supreme Courl
has held that the failure to move to substitute a deceased party within the 90 day time period
mandates dismigsal: “... Wharton's counse! failed to comply with NRCP 25(2)(1) by not moving the
court 1o substitale Wharton's surviving spouse as his personal representative within the 90-day
period. Therefore, we conclude that the distriot court erred in graniing Wharton's counsel's untimely
motion for substitution of parties and by denying the defendant’s motions to dismiss the action.
Accordingly, we reverse the district court's judgment and rernand this matter with instructions 1o
enter judgment in favor of respondents.” Wharton v. City of Mesequaite, 113 Nev, 796, 798, 942 P.2d
155 (1997).

As such, the rule is mandatory, not discretionary. Pursusmt fo NRCP 25(a)(1), the court
cannot consider any future motion to substitute any other Defendant in place and stead of the
deceased Defendant, Therefore, there is no reason to defer ruling on the instant motion as requested

by Plaintiffs,

1IL
PLAINTIFF'S REQUEST TO DEFER THIS MOTION IS NOT A VIABLE OPTION

Trial is set for April 16, 2018, which s in approximately 90 days, Cumrently, there 18 no

Defendant in this action. There is no set timetable upon which the probate court will rule on the

petition for General Letters of Administration, Moreover, the petition in probate court may or may
not be granted, At this time, there is no other motioh to bring any other party iuto this action. Given
the upcoming trial date and the uncertainty regarding the petition for General Teiters of
Administration, deferring the instant motion is not feasible.
i
i
i

P.App.47
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|| Plaintiffs’ claim that there is an asset above and beyond the insurance policy is not true. For these

iv.
THERE IS NO BAD FAITH OR CONFLICT OF INTEREST

Although not pertinent to the instant motion to substitute, Plaintiffs’ Opposition ncorrectly)
states that there are “bad faith causes of action™ against Mr. McNamee’s insurance carrier. Defendant
15 1ot aware of any such causes of action. The Complaint on file in this action only alleges Negligencd
and Negligenoe Per Se and makes no reference 1o “bad faith™, Additionally, no fact finder has madd
any determination as to the amount of damapes, if any, sustained by Plaintiffs. Plaintiffs’ claim that
the damages exceed the insurance policy limits are, at a minimum, premature and speculative,
Contrary to Plaintiffs’ contention, Defendant has never admitted that %cxe is bad faith in this matter

In fact, there hasn’t even been a determination as to the amount of damages in this matter. As such,

reasons, Plaintiffs’ contention that there are assets beyond the liability insurance policy is nod
accurate,

Plaintiffs also incorrectly allege that the Special Administraior has a “conflict” because the
Special Administrator has decision making authority on behalf of the estate. The order granting the
Special Administration does not give such authority, Instead, the order granting the Special
Administeation only permits the Special Adminisirator to defend the instant litigation and fo distribute
the insurance proceeds should there be a judgment against the Special Administrator. (See Ordes
Granting Petition for Special Letters of Administration, attached as Exhibif ). The Special
Administrator does not have any other suthority to deal with the estate. Because the Special
Administrator has such limited anthority, there is no potential for any conflict as alleged by Plaintiff,

Nevada case law specifically states that the spectal administrator can defend personal injury
lawsuits when the only asset is a liability jnsurance policy, “... NRS 140 040(3) permits the special
administeator 10 pay wrongful death, personal injury, and property damage claims when the estate'd
only assel Is a Hability insurance policy, NRS 140.040(3) promotes judicial economy and efficient

4
P.App.48




701 BRIDGAR AVERE BUTE 650
£As Vegas, MpwDa A0163-804

PYATT BILVESTRI
A PECERSSIONAL AW TORPCRETION
Peone (702§ 383-6000  FAX (PO} 470088

[\ 2 Y

108

e T N L T Y. 2 N

resolution of claims by enabling a plaintff with such claims 1o avoid lengthy, costly, formal probate
procedures when the sole asset is a liability insurance policy. Jacobson v Estate of Clayton, 121
Nev. 518, 522, 119 P.3d 132 (2005).

In this case, the only asset avaifable to satisfy any jndgment is the lability insurance policy.
Although Plaintiffs claim that there is a bad faith claim, such a olaim s speculative at this time as
there has not been any determination a5 o the amount of Plaintiffs® damages.

V.
CONCLUSION

Plaintiffs” Opposition implies that Plaintiffs may move to bring a Defendant into thig action
sometime in the fiture. However, pursuant to NRCP 25(a)(1) and Wharton v. City of Mesquite, 113
Nev, 796, 798, 942 P.2d 155 (1997) the Couxt canmot consider any future motion to bring a
Defendant into this action because more than 90 dayvs has passed since the Suggestion of Death was
filed, Asapractical matter, trial is in approximately 90 days and there is currently no Defendant.
For these reasons, it is requested that this Cowrt grant Defendant’s Motion to substitute the Special
Administrator of the Estate of James McNamee in place and stead of Defendant James McNamee.

DATED this_| Z.day of January, 2018

PYATT SILVESTRI
e ‘ff v j‘; 2
w_\ﬁ; /g/v(/{//{‘w ,,,,, - i w‘“/f
JEFFREY J. ORR, ESQj
Nevady Bar No, 7854 -
PYATT SILVESTRI
701 Bridger Ave., Suite 600
Las Vegas, Nevada 85101
Attorney for Defendant
James MceNamee

P.App.49
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CERTIFICATE OF SERVICE

Pursuant to NRCP §(b), I certify that I am an employee of Pyatt Silvestri and that on the
{% day of January, 2018, I caused the above and foregoing document DEFENDANT JAMES
MCNAMEE’S REPLY TO PLAINTIFE’S OPPOSITION TO MOTION TO SUBSTITUTE
SPECIAL ADMINISTRATOR IN PLACE AND STEAD OF DEFENDANT JAMES
MCNAMEE AND TO AMEND CAPTION, 10 be served as follows: Pursuant fo EDCR 8.05(a)
and 8.05(f), to be electronically served through the Eighth Judicial District Court’s electronic fling
system, with the date and time of the electronic service substituted for the date and place of deposit]

in the mail to the attorney(s) listed below and via U.S. Mail:

Corey M. Eschweiler, Esq,
Glen J. Lerner & Assoclaies
4795 South Durango Drive
Las Vegas, NV 89147
Attorney for Plaintiffs

D. Lee Roberts, Esq,

Weinberg, Wheeler, Hudgins, Guon & Dial, LLC
385 S. Rainbow Blvd,, #400

Las Vegas, NV 89118

Attorney for Plaintiff

Robert MeNamee
2472 230" Strest
Mabnomen, MN 56557-9034

(‘\,Q o O 0 |
~&% Eraployee of PYATT SILVESIRL

P.App.50
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Fiectronically Fited
YI2072017 41221 AM
Steven U, Grierson

CLERK OF THE CO
JEFFREY J. ORR, ESQ. ( &; s ﬂ«« -

Nevada Bar No, 7854

PYATT SILYESTRL

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T, (702) 383-6000

B, (702) 477.008%
jorr@pyatistivestri com
Atto;:neK for Defendant
JAMES MCNAMEE

DISTRICT COURT
CLARK COUNTY, NEVADA.

GIANN BIANCHI, individually, DARA CASENO.  A-13-691887.C
DELPRIORE, individually DEPT. NO.: VI
Plaintiffs,

vE.

JAMES MCNAMEE, individually,
DOES I~ X, and ROE CORPORATIONS
I-X, inclusive

Defendants,

SUGGESTION OF DEATH UPON THE RECORD
Pursuant o Rule 25(a)(1) of the Nevada Rudes of Civil Procedure, JeffreyT. Orx, Bsq.,
of the law firm of Pyatt & Silvestr], suggests on the record the death of Defendant, IAMS
McNAMEE, during the pendency of this litigation, The date of deathof Defendant, JAMES
MINAMEE was August 12, 2017,
DATED this 1 day of September, 2017.

PYATT SILVESTRI

4

/ A % {
JEFFREY J. ORR, 5Q
NevadaBar No. 7854
701 Bridger Avenue, Suite 600
Las Vegas, NV 89101
Attorneys for Defendant
JAMES McNAMER

Custs Numiver: A-18-691587.C P.App.52

- .‘.“‘"“'«ia‘rﬁ:”_?‘r‘":3!;1_?‘5;:,«,/» NIIRIRI ¢



PyATT SILVESTRI
A PROTESSICAE, LAW TORSORATIDN
YOI Sroucer Aveie g S4UG

a8 Veeas, Nevipa S9201-8941
Paont (P02} URIE000  Fax{F0X) 475-0DER

(Y R~ T S R . -

Sk b ek =d Bed faed e ek Sk
MM OE 2 4O 5 o s W i o &

22

Pursuant o NRCP 5(b), I certify that 1 am an employee of Pyatt Silvestri and that on
the &%}f of September, 2017, I caused the above and foregoing document,
SUGGESTION OFDEATH, to be served as follows: Pursuant to EDCR 8.05(a) and 8.05(f),
to be electronically served through the Bighth Judidial District Court’s electroric filing
system, with the date and time of the electronic service substituted for the date and place
of depositin the mail to the attorney(s) isted below;

Cotey M. Eshweiler, Baq,
Glen ], Lerner & Associates
4795 South Durango Diive
Las Vegas, NV 89147
Attorney for Plaintiffs
GIANN BIANCHI and
DARA DELPRIORE

CMW/,,/

miployee of PYATT SILVE§TRI

Page2of 2
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Electronically Filed
41312048 2:27 PM
Steven D, Orlerson

CLERI OF THE GO
PET C%“&A, ,ﬁ\u«.
Corey M. Bschweiler, Esq. T
Nevada Bar No, 6633
Craig A. Henderson, Bsg,
Nevada Bar No. 10077
Joshus L. Benson, Esq.
Nevada Bar No, 1051
GLEN LERNER INTURY ATTORNEYS
4795 South Durango Drlve
Las Vegas, Nevada 89147
Telephone; (702) 877-1500
Facsimile: (702) 933-7043
E-mail: ceschweiler@glenlorner.com
chenderson@glenlerner com

{8 D. Roberts, Fag.

Nevada Bar No, 8877

WEINBERG WHEELER HUDGINS GUNN & DIAL
6385 South Rainbow Blvd., Sulte 400

Las Vegas, NV 89118

Telephone: (702) 9383838

Faesimile: (702) 938-3864

Bmail: LR oberts@wwhgd.com

Attorneys for Fetitioners Giann Bianchi
and Dara Del Priove

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

In the metier of the Estate of JAMES ALLEN ,
MCNAMEE, Deoeased, CASENO.: 2170930418

DEPTNO.. PG

PETITION POR ISSUANCE OF
GENERAL LETTERS OF
ADMINISTRATION AND FOR
APPOINTMENT OF CUMIS COUNSEL
FOR THRE ESTATE OF JAMES ALLEN
McNAMEE

Date of Hearing:
Time of Hearing:

1
4

-
1

Case Number; P-17-008044-E P.App.55
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PYATT SILVESTRY

701 Brddper Avenug

Suite 60

Lag Vegas, NV 89101

T, (P0R2) 3835000
er@uyaiisilvestd.com
Alttotney for Petiioner, ,
Special Aduinistrator Susan Clokey

EIGHETH JUDICTAL DISTRICT COURY
CLARK COUNTY, NEVADA

It the Matter of fhe Batate of James Allen }

Case Mo P-17-093041F,
McNamee, Deceased '

" DeptNos S

)
)
)
)
)
)

ORDIR GRANTING

FETITION POR SPECTAL TETTERS OF ADMINISTRATION

Upon submission of fhe Petition for Special Letters of Administration, representing
as follows:

1. That Decedent, James Allen McNamee died on the 12 day of Angust, 2017, in
the County of Mohave, State of Arizons,

2. That Decedent wes a resident of Mobave County, Axizona, at the #hme of tis
death,

3. That at the time of Decedent’s death, Decedent was & Defendant in a personal
irdury lawsudt, Blgncid eh, 4l 2. Jommes Allen MeNumes, Pigltdh Todicial District Cont, Clagk
County, Nevada Case No, A-18-691887-C.

4 Tetitioner has conducted a search of assets for fames Allen McNamee,

to satisfy any judgment other than an automebile instreance poliey with GEICO, That

Coos Number P-A70U8044-E

decedent. Upon information and belief, the Hstate of Tames Allen McNames has no assets
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imstrance policy, GEICO policy #4180457162 provides automobile Bability insurance
coverage of §30,000 per person and $60,000 per accident,

5, Petitioner Is a resident of the State of Nevada, and is employed at the law fitm of
Pyatt Silvestri located at 701 Bridger Avermie, Suite, 600, Las Vegas, NV 89101,

6. Special Admindstration is needed to allow Bianchi ef, dl. v, McNarmee, Case No,

A-I13-691887-C to confinue and substifte the real patly in interest, the Special

Administratoy.

7. Petitioner is willing to act as Special Admindstrator of the estate t0 defand
Bigrichi ef, al.o, McNames, Case No, A-13-651887-C,

8, Tetitioner has never been convicted of a felony. Petitioner is qualified under
NRS 188,010 0 serve as Special Administrator of the Fotate,

NOW, THEREPORE, IT IS HEREBY ORDERED that Susan Clokey is appointed ag
Special Administrator and that Special Letters of Administration be issted, without bond,
pursuant o pursuant to Nevada Revised Statutes 140(2)(0) and 140(3)(b).

The soiépmpose of this order i to allow Bignchi ¢f, al. v, McNamee, Case No.
A-13-691887-C to proceed as to the insarance proceeds of the GEICO awtomobile insurancd
policy pursuant to Nevada Reviged Statutes 140.040(2)(a) and 140.040(3)(b). Petitiones

intends to defend that action as the real party In interest.
i

i
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The Bpecial Administrator does mot have any other authority beyond Nevada
Revised Statutes 140(2)(a) and 140(3)(b) and may not distribute any propetty other than the
GEICO automobile insurance policy with auntomobile liahility insurance coverage of $30,000
per pezson and $60,000 per accident,

Any funds will be held in a blocked acootit or attorney frust account.

IT15 FURTHER ORDERED that the settlement of the decedent’s lawsuit is subject to
this court's approval,

- MOV ‘
DATED this 19 dayof m@wwl/ M@ |
T UBTRCT COURT JODGE. , "
Submitted by:

;{//mw ///lv

effrey . Orr, Bsq,
{Qeve}f% Bar No.%sséé

PYA'TT STLVESTRL

701 Bridger Avenue, Suite 600

Las Vegas, NV 89101

T. {702) 883-6000
jorr@pyatisilvesirl.com

Attorney for Petitioner,

Special Administrator Susan Clokey
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EXELIBIT A
NRS 140.040 Powwers, duties and immunity from lability fot certata claims.
1. A special administrator shall

() Collect and preserve for the executor or administrator when appointed all the
P PP
goods,

chattels and recefvables of the decedent, and all incomes, rents, Issues, profits, dains and
demands of the estate,

(b) Take charge and management of the real property and enter upon and preserve

it from
dernage, washe and injury.

2. A special aduministrator may:
{8) For all necessary purposes, commence, maintain or defend actions and other legal
proceedings as a personal representative,

(b Without prior order of the cout, sell any perishable propesty of the estate, a%
provided i

NRS 148170,

(Q) Bxercise such other powsers as have been conferred by the ovder of appointment.
{d) Obtain leave of the court to borrow money ot to lease or mortgage real property
in the
SamME IMEnTer 88 an executor or administrator,
3. A special adoinistrator is not liable:
(8) To any creditor on any daim against the estate; or
(b) For any claim against the decedent except a claim involving wrongful death)
personal

injury or property damage if the estate containg no assets other than a policy of liabitity
insurance,

i?aﬁi 86:107:1941; 1921 NCL § 9882.86] ~ (NIRS A 1971, 647; 1983, 668; 1999, 2276)
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PYATY SILVEFTI
CORPOSAIICH
AvEries Suriesod
LIIpsBI4E
Uy 477-0058

Admaressomi LAY
LAS VERAS, NEDROA
PHONE FUR)IRIET B
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CERTIVICATE OF MAILING

Purguant to NRCP 5(), I cethy that ] am an employee of Pyatt Bilvestel and that on
the @ day of 0%6(20

17, 1 cansed the above ORDER GRANTING PETITION FOR
SPECIAL xmﬁgs OF ADMINISTRATION, to be served pureuant to NRCF 5(b) tc:::j
electronically served through the Eighth Judicial District Court’s electronic filing syst

and vin 1.8, Mol to the following party listed below:

Rohert McNamee
2072 2300 Street
Mahnomen, M B6557-5034
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Etectronically Filed
HHZH2078 10:30 AN
Bteven 1L, Grisrson

CLERK OF THE COL
ORDR %A&»«
Corey M, Eschweiler, Esq,

Nevada Bar Mo, 6635

Craig A Henderson, Fsq.

Nevada Bar No, 10077

Joghua L. Benson, Bsq

Nevada Bar No, 10514

GLEN J. LERNER & ASSOCIATES

4795 South Durango Drive

Las Vegas, Nevada 89147

Telephoua: (702) 877-1500

Facsimaile: (702)933.7043

seschweller@slenlerner.com

chenderson@glenlerner.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA
GIANN BIANCHI, individually, } CASENO.: A-13-691887.C
DARA DELPRIORE, individually, g DEPTNO.: VIII
Plainti, ORDER DENYING DEFENDANT
Al JAMES McNAMER'S MOTION TO
8, ) SUBSTITUTE SPECIAL
) ADMINISTRATOR IN PLACE AND
JAMES MoNAMEE, individually, DOEST-X, ) STRAD OF DEFENDANT JAMES
and ROE CORPORATIONS I - X, inclusive, ; ALLEN MeNAMEE AND TO AMEND
CAPTION
Defondants, g
J Date of hearing: January 22, 2018
% Time of heaving: In chambers
)

Defendant James Allen McNamee's Motion to Substitute Special Administrator In Place and
Stead of Defendent James Allen McNames and To Amend Caption came before fhis Court on
January 22, 2018, The Court having considered the motion, opposition, and reply, and good cause
appeating, it is hexeby

ORDERED, ADJUDGED, and DECREED that Defendant James Allen McNamee’s Motion
to Substitute Special Administrator in Place and Stead of Defendant James Allen MoNamee and To
Amend Caption s DENIED,

The court directed the parties to submit three (3) proposed names to the Court for
ocnsideration as fo who they want to serve as Administrator of the Bstate. The Court has reviewed

those subtnissions and further ORDERS that ﬁ”’”{(kf V\f ¢ cx’%‘{'f is heteby named ag the

H
Gase Numbar: A13-691887.C P.App.62
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General Adminisirator of the Fatate of James Allen McNamee.
hd ‘ﬁ;' /,J{‘ /" & ff
Datod this / /) day of / / éZ’i 4 , 2018,

\3 4l
77
C TN -
11’,, g ",

DIS”I’RI COURT JUDGE
DAUGLAS E. SMITH

“Hebp
Respectiully submitted by:

GLEN T, LERNER & ASSOCIATES

¥ Q 6/7("‘””

COREY M, ESCHWEILER, E5Q.
CRAIG A. HENDERSON, ESQ,
4795 South Durango Diive

Las Vegas, Novada 89147
Attorneys for Plaintiffs

B

P.App.63




IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES MCNAMEE,

Petitioner,
Vs,
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK; and THE HONORABLE

DOUGLAS E. SMITH, DISTRICT
JUDGE,

Respondent,
and

GIANN BIANCHI and DARA
DELPRIORE,

Real Parties in Interest,

Electronically Filed
Sep 11 2018 10:42 a.m.
Elizabeth A. Brown

Clerk of Supreme Court

No.: 76904

District Court
No. A-13-691887-C

APPENDIX OF EXHIBITS TO PETITION FOR WRIT OF MANDAMUS

VOL.10F1

}QEFFREYB). ORR, ESQ.

levada Bar No. 7854

PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
Telephone: (702) 383-6000
Facsimile: (702) 477-0088

jorr@pyattsilvestri.com

Attorneys for Petitioner
JAMES MCNAMEE

Docket 76904 Document 2018-35376



ALPHABETICAL INDEX TO PETITIONER’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.
PLEADINGS/DISCOVERY

2. Answer to Plaintiff’s 12/23/13 1 4-8
Complaint

1. Complaint 11/19/13 1 1-3

15. Defendant James McNamee’s  03/30/18 1 141-210
Motion to Amend Order on
Order Shortening Time

Ex A — Order DenK/}nl%
Defendant James McNamee's
Motion to Substitute Special
Administrator in Place and
Stead of Defendant James Allen
McNamee and to Amend
Caption

[Appx. Pg. Nos. 150-151]

Ex B — Defendant James _
McNamee’s Motion to Substitute
Special Administrator in Place
and Stead of Defendant James
Allen McNamee and to Amend
Caption

[Appx. Pg. Nos. 152-165]

ExC- Optposition to

Defendan game.s McNamee’s
Motion to Substitute Special
Administrator in the Place and
Stead of Defendant James Allen
McNamee and to Amend
Caption

[Appx. Pg. Nos. 166-190]

'Ex D — Defendant James
McNamee’s Reply to

Plaintiff’s Opposition to
Motion to Substitute Special
Administrator in Place and
Stead of Defendant James Allen
McNamee and to Amend
Caption

[Appx. Pg. Nos. 191-208]

ii



NO. DOCUMENT

14.

10.

Ex E — Court Minutes from
Hearin%)on January 22, 2018
[Appx. Pg. Nos. 209-210]

Defendant James McNamee’'s

Motion to Dismiss on Order
Shortening Time

Ex A — Order Den inl%r )
cNamee

Defendant James ¢
Motion to Substitute Special
Administrator in Place and

Stead of Defendant James Allen

McNamee and to Amend
Caption
[Appx. Pg. Nos. 133-135]

Ex B — Court Minutes from
Hearin%)on ]anua? 22,2018
[Appx. Pg. Nos. 136-137]

Ex C — Suggestion of Death
Upon the Kecord
[A?ppx. Pg. Nos. 138-140]

S

Defendant James McNamee’s

Motion to Substitute Special
Administrator in Place and
Stead of Defendant James
McNamee and to Amend
Caption

Ex A - Order Granting Petition

for Special Letters of
Administration
[Appx. Pg. Nos. 37-42]

Ex B — Proposed Caption
[Appx. Pg. Nos. 43-44]

Defendant James McNamee’s

Reply to Plaintiff’s Opposition
To Motion to Substittite Special

DATE

03/30/18

12/14/17

01/12/18

Administrator in place and stead

of Defendant James McNamee

and to amend Caption

Ex A — Suggestion of Death
Upon the Record
[Appx. Pg. Nos. 51-53]

il

VOL.

1

1

1

PAGE NO.

125-140

32-44

45-61



NO. DOCUMENT DATE VOL.

13.

16.

11.

Ex B — Petition for Issuance

of General Letters of

Administration and for
ointment of Cumis Counsel

for the Estate of James Allen

McNamee

[Appx. Pg. Nos. 54-55]

Ex C — Order Granting Petition
for Special Letters of

Administration
[Appx. Pg. Nos. 56-61]

Letters of Special 02/07/18 1
Administration

Objection to Petition for 01/24/18 1
Issuance of General Letters

of Administration and for the

Appointment of Cumis

Counsel for the Estate of

James Allen McNamee

Ex A — Order Granting Petition
for Special Letters of
Administration

[Appx. Pg. Nos. 119-124]

Order Denying Defendant 05/14/18 1
%.mes_. McNamee’s Motion to

ismiss and Granting in Part
and Denying in part Defendant

James McNameeé’'s Motion to
Amend Order

Order Denying Defendant 03/27/18 1
James McNamee’s Motion to

Substitute Special Administrator

in Place and Stead of Defendant

James Allen McNamee and to

Amend Caption

Order Granting Petition for 11/16/17 1

Special Letters of
Administration

iv

PAGE NO.

29-31

108-124

211-213

62-63

24-28



NO. DOCUMENT DATE

12.

Petition for Special Letters 09/20/17
of Administration

Ex A — Death Certificate
[Appx. Pg. Nos. 18-19]

Ex B — Affidavit and
Nomination in Support
of Petition

[Appx. Pg. Nos. 20-23]

Special Administrator’s 02/23/18
Brief Concermn%zthe .

Probate Court’s Exclusive

Jurisdiction over the Estate

of James McNamee

Ex A — Petition for
Special Letters of
Administration

[Appx. Pg. Nos. 71-80]

Ex B — Order Granting
Petition for Special Letters

of Administration
[Appx. Pg. Nos. 81-86]

Ex C — Letters of
Sxecial Administration
[Appx. Pg. Nos. 87-90]

Ex D — Petition for

Issuance of General

Letters of Administration

and for the Appointment

of Cumis Counsel for the

Estate of James Allen McNamee
[Appx. Pg. Nos. 91-107]

State of Arizona, 08/12/17
Certification of Vital Record

Substitution of Attorneys 07/09/14
Suggestion of Death Upon 09/20/17

The Record

VOL.

PAGE NO.

15-23

64-107

12

9-11
13-14



APPENDIX EXHIBIT 1

APPENDIX EXHIBIT 1



2

{6

i

12

13

1%

13§

Nevada BarNe. 6635

1} DARA DELPRIORE, individuslly,

Electrotically Filed
1141972013 03:56:43 PM

covp v/ b s

Corey M. Bushweller, Bsg. CLERK OF THE COURT
Adarn 1. Smith, Bage

Neyada Bar No, 9690 _

(1EN LERNER INIIRY ATTORNEYS

f@’?% Sm;%‘a I}u} ango §}mn;,

o ;i}’?) 8771500

(7025 933-7043

cedhwatien @gienlsroer.com
asmztn@gim«z}tm@z som

{1 Atftorneyfor Piamﬁs

DISTRICT COURT
CLARK. COUNTY, NEVARA
GEANE BIANCH, individually, ' '
casaNG:A-13-691887-C
Plaatslf, DEPTNO: VITI
COMPLAINT

g8,

JARIES MeNAMEE, mmmiu;xﬁ} D&ESi X,

ARBITRATION EXEMET
and ROECORPORATIONS I - X, inchistye; {Amoditin Controvorsy Excesds 559,600}

Defendants,

Flaintiffs-complaln as follows: -

GENERAL ALLEGATIONS

L Plotutiffe are, and atall Gnissreletant hersid, were, fesidents of Clark County; Nevads,

%, The actions compliined of heretn Yook place i Clark County, Nevads,

X The frie names and copacifies of the Defendants designuded hexin  as Dos or Roe.
Corporativns dre présently tinkuows to Plaintiifs et this-time, who thesefors snessaid Defendants by sach
figtitious nanves: ‘W}a‘mﬂw true mames and capacities 6F thede defendants s ascartited, Plalotily will
anenid this-Corplatit secordingly:

4 AL all timies petaent hereln, Defondatits wert dgenty, servants, employess o jeint

ventarers of every-other Defendant, and ab all times mentioned hersin wefe aetiing within the scape and. '

othér nomed Defendants,

P.App.1
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5 Pladngf GRANN BIANGCHL was af all thmes mentionsd hemin the operater of a 2008

1 Nissan Pethfuder,

6. PlabntFDARA DELPRIORE. wird &t all imes théntiongd herein 4 possenger it and avwtier

o the vélicls sperated try Plaintiff GIANY BIANCHL.

7. Defendant JAMES MeNAMEE, was 4t all tines mentioned herein therowner and operagor
of a 1989 Ford Beonoling Van (heesinafier referred 1o a5 the*Vihicle™.,

. On Jaly 17, 2013, Defondant JAMES MeNAMER neghgently operated the Veldole,
citising a collision. with the vehids contairing Plaintfy,

8. As a-direct and preochiniate vesult of the agligence of Defendants, Plaintity sustained

petirianent aid disabling,and all to Plaintifly’ dagnage t & ston in exvegs pEE10,000.

10, As g direst and provimate vesilt of the negligenpe of Defenddants; Plaintifls recéived

| medicul wnd other treatment for the aforcmentioned injurios, e said services, eare; and fesatuient are

eotitinudng and shall continue in the fituse, 1 to thedamage of Plaintiffy.

1k Asa dirdet and proimats jesilt of the negligtnce oF Defsndants, Plafuriffy have been

vequized fo, and have Hmited ocoupationsl eud recreational sethvities; which hes caused and shall

coitinug to cause Platatiffs loss of eariing capacity, lost wages; physical fmpairnent, mental anguish,
ard losa of enfoyinent of 1if6, 16 & predently Unascértainabli amoiit,

19, As & divect and proximale vesult of fe negligence of Defendants, Plaintiff DARA.

DELPRIOREs vehicle was damaged and she Jost the e of that vehisle,

13, Asa dinset atid prowimate x8ult of the aforpmentioned segligence of all Defendants,

Plaindffs have beon required fo engage the servives of an attormey, incersing attoméy’s fees and ¢osts

bring this action,

FIRST CAUSE OF ACTION

{Meglipense Against Defendant JAMES MeNAMEK)

t4.  Plainnffs incorporste patagraphs: 1 through 13 of'the Complaint ay though said paragraghs.|

{Fwere-fully set forfh herela.,

P.App.2




15, Defendant JAVIES MONAMEE owed Plalutiffs a duty-of care to opurate the Veliclo in g
reasomable dnd safe mapner, Defendant JAMES MeNAMEN brvached {bat dity of care'by striking the
| vehicle cotitating Plaintifh on the. rondway. Ag o divect and prodimete iésilt of the neglivence of
Defendnot JAMES MNAMEE, Plajoti{fs have beon damaged in an amouetin-exsess.of $10,0600:00.

SECOND CAUSE, OF ACTION

{Negligéuce Por Se Against Defendant JAMES McNAMEE)

16 Plaiptiffe lncotporate paragraphs 1 through 15 of the Gomplaint as thowugh satd paragraphs

L were fully set forth herein,

30
4

17, ‘The asts of Defendsnt TAMES McINAMEE a8 desoribed heretin violuted the traffic laws of
| the State of Nevada and Clark Caounty, constiiating neglipence per se, and Plaindiffs have been damagnd
| a5 a direct.and proximate resiily thewof nl an aniount in sxcesy of §16,000.00,

WHEREFORE, Blaintiffs expressly. téserving 1he right fo Atdend this complalas pricr to or st-lie
e of teial of Hiis action, to Insert those Htems: of damage not yet Jally asvertaipable, pray judgrment
adpginst 4l Defendarite, and sach of thern, as filloss:

1. Porgeneral dathagest an dtdunt i sxeass of $10,000.00;

B

. Porspecial damages in an amount fn excrssof $10,000.00;
Foi fitoperty dathiages sustained by Plaidif DARA DELPRIORE;
For dttomey's fués and basts

For interest at the statutory rate; and

Eor such ofher rlief as the Court deemsJust-and proper.

AERNER INJURY ATTORNEYS

L
Covey M. Esvhiweilpr, Bsg.
Adarn D, Smith, Esq,
Nevada Bar No. 9690
4795 South Disrango Drive
Tias Viggs, Nevada 89147
Attovgeys for Plalmifi

P.App.3
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ROBERT EATON, ESQ.

Nevada Bar No.: 8547 .
LAW OFFICE OF KATHERINE M. BARKER Electronically Filed
823 Bouth Las Vegas Boulevard, Suite 300 12123/2013 10:44;39 AM
Facsimile: (702) 233-0343

Las Vegas, NV 89101 .
Telephone: (702) 233-9303 (2%:‘- i W
Aftorney for Defendant CLERK OF THE GOURT
JAMES MCNAMEE

DISTRICT COURT
CLARK COUNTY, NEVADA

GIANN BIANCH], inidividually, DARA
DELPRIORE, individually, Case No.: A-13-691887-C
Dept. No.: Vit
Plaintiffs,
VS, |
Arbitration No.:
JAMES McNAMEE, individually, DOES X,
and ROE CORPORATIONS 1-X, inclusive,
Defendants.
ANSWER TO COMPLAINT

Defendant James McNamee, by and through his attorney, Robert Eaton, Esq.,
of the Law Office of Katherine M. Barker, and for his Answer to Plaintiff's Complaint on
file herein, admits, denies and alleges as follows:

Defendant denies each and every paragraph contained within the Plaintiff's
Complaint on file herein, except for those matters that are expressly addressed
hereinafter.

I, ‘ .

Answering Paragraphs 1. 2, 3, 4, 5, 6 and 7 of Plaintifs Gomplaint, Defendant

is without sufficient knowledge fo form a belief as to the truth or falsity of the '

allegations contained therein and, therefore, denies same,

1ofb
P.App.4
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i,

Answering Paragraphs 8 and 13 of the Plaintiff's Complaint, Defendant denies
the allegations contained therein.

.

Answering Paragraphs 8, 10, 11, and 12 of the Plaintiff's Complaint, Defendant
states that the allegations contained therein constitute conclusions of law and thus
require no answer; however, to the extent that they contain allegations of fact,
Defendant denies the allegations ¢ontained therein.

V.

Answering Paragraph 14 of the Plaintifis’ Complaint, Defendant repeals and
realleges his answers 1o Paragraphs 1 through 13 of the Plaintiffs’ Complaint as
though fully set forth herein and incorporates the same herein by reference.

V.

Answering Paragraph 15 of the Plaintif’s Complaint, Defendant states that the
allegations contained therein constitute conclusions of law and thus require no answer;
however, fo the extent that they contain allegations of fact, Defendant denies the
allegations contained therein.

Vi
Answering Paragraph 16 of the Plaintiffs’ Complaint, Defendant repeats and
realleges his answers to Paragraphs 1 through 13 of the Plaintifis’ Complaint as
though fully set forth herein and incorporates the same herein by reference.
VL

Answering Paragraph 17 of the Plaintif's Complaint, Defendant states that the
allegations contained therein constitute conclusions of law and thus require no answer;
however, to the extent that they contain allegations of fact, Defendant denies the
allegations contained therein.

206f5
P.App.5
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FIRST AFFIRMATIVE DEFENSE
Plaintiffs Complaint on file herein fails to state a claim against Defendant upon
which relief can be granted.
SECOND AFFIRMATIVE DEFENSE
Plaintiff has failed to mitigate histher damages, if any.
THIRD AFFIRMATIVE DEFENSE
The incident alleged in the Complaint and the resulting damage, if any, to the
Plaintiff was proximately caused or contributed to by the Plaintiff's own negligence and
such negligence was greater than the negligence, which is specifically denied, of this
answering Defendant.
FOURTH AFFIRMATIVE DEFENSE
The damages, if any, suffered by Plaintifi{s) were caused by new, independent,
intervening and superseding causes, and not by this Answering Defendant's alleged
negligence or other actionable conduct, the existence of which is specifically denied.
FIFTH AFFIRMATIVE DEFENSE
Defendant alleges that the occurrence referred to in the Complaint, and all
injuries and damages, if any, resulting therefrom, were caused by the acts or
omissions of a third party over whom Defendant had no control,
SIXTH AFFIRMATIVE DEFENSE
Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not
have been alleged insofar as sufficient facts were not available after reasonable inquiry
upon filing of Defendant's Answer and therefore, Defendant reserves the right fo amend
this Answer fo allege additional affirmative defenses, if subsequent investigation so
warrants.
SEVENTH AFFIRMATIVE DEFENSE
Al or part of the damages being claimed in this matter are barred by the

doctrine of aceord and satisfaction,

3of5
P.App.6
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EIGHTH AFFIRMATIVE DEFENSE
Plaintiff was not the owner of the vehicle she was driving which was involved in
the subject accident and, therefore, lacks standing to assert a claim for property

damage and/or loss of use.
NINTH AFFIRMATIVE DEFENSE

Plaintiffs failed to prove all alleged medical expenses were properly billed and
the charges billed were in aréounts custormnary and reasonable within the community
and were for examinations and treatments that were medically indicated and
necessary.

TENTH AFFIRMATIVE DEFENSE

Plaintiffs failed to prove all alleged injuries were causally related to the July17,

2013 accident alleged in Plaintiffs’ Complaint.

ELEVENTH AFFIRMATIVE DEFENSE

Third Party Plaintiff's claims are barred by the doctrine of laches.
WHEREFORE, Defendant James McNamee prays for judgment as follows:

1. That Plaintiff take nothing by way of histher Complaint on file herein:

2. For reasonable attorney's fees and costs incurred herein; and

3. For such other and further refief as this Court deems just and proper in the
premises, g

DATED this ____fday of December, 2013

WO z’? KATHERINE M. ER
o pringe g anen

Robert Eaton, Esq.

Nevada Bar No, 9547

823 South Las Vegas Boulevard, Suite 300
Las Vegas, NV 88101

Telephone: (702) 233-8303

Facsimile: (702) 233.9343

Attorneys for Defendant

James McNamee

4of5
P.App.7
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), | hereby certify that service

of the foregoing ANSWER TO COMPLAINT was made this date by depositing a true

copy of the same for malling, first class mail, at Las Vegas, Nevada, addressed as

follows:

Corey M. Eschweiler, Esq.
Adam Smith, Esq.

GLEN J. LERNER & ASSOCIATES

4795 South Durango Drive
Las Vegas, NV 89147

7

EMPLOYEE OF LAW OFFICE OF

KATHERINE M.Byxﬁa
DATED: 7 ! Zﬁ/ 2 /3

50f5
P.App.8
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PYATT SILVESTRI
A PROFESSEONAL, Law CORPORATION

761 Bripcen Avirt. SusTE 600
145 Vews, Nevapa 89101-8041

PHONE (702) 343-6000  Fax (YO} 477-0088

o

N S - V.

i0
1
12
i3
14
15
16
17
18
19
20
21
22
23

25
26
27
28

Electrorically Filed
07/09/2014 02:08:50 PM

SUBT m“ . ggmm, ~
JAMES P.C. SILVESTRI, ESQ. 4

Nevada Bar No. 3603 CLERK OF THE COURT
PYATT SILVESTRI

701 Bridger Avenue, Suite 600

Las Vegas, Nevada 89101

(702) 383-6000

Attorneys for Defendant

DISTRICT COURT

CLARK COUNTY, NEVADA

GIANN BIANCHY], individually, DARA
DELPRIORE, individually,

CASE NO.: A-13-691887-C

Plaintiffs, DEPT NO.: VIlI

VS,

JAMES McNAMEE, individually, DOES I-X,
and ROE CORPORATIONS 1-X, inclusive,

Defendants,

SUBSTITUTION OF ATTORNEYS

Defendant, JAMES McNAMERE, hereby Substitutes James P.C. Silvestri, Esq. of the law
offices of Pyatt Silvestri, 701 Bridger Avenue, Suite 600, Las Vegas, NV 89101, as his attorney in
the above-entitled action in the place and stead of Robert Eaton, Esq., of the law offices of

Katherine M. Barker, 823 S. Las Vegas Bivd, Suite 300, Las Vegas, Nevada §9101.

i - L, /{//l/\m

DATE /(M?’S McNAMEE [

P.App.9!




701 BRIDGER AVEAKE SUTTE 600
145 VEGAS, NEvaDA, 89101-6041

PYATT SILVESTRI
A PROFESSIONAE LAW CORPORATION
ProNg (702) 3836008  Fax (FUZ) A77-0088
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CONSENT TO SUBSTITUTION

Robert Eaton, Esq., of the law offices of Katherine M. Barker, does hereby agree to the
substitution of James P.C. Silvestri, Esq. as counsel for Defendant, JAMES McNAMEE, in the

above-entitied action in my place aﬂd stead.

Gy cme
DATED this day of Jner2014.

LAW OFFICEOF KATHERINE M, BARKER

ROBERT EATON, ESQ.
Nevada Bar No,9547

823 8. Las Vegas Blvd. Suite 300
Las Vegas, Nevada 89101

ACCEPTANCE TO SUBSTITUTION

1, James P.C. Silvestri, Esq,, of the law offices of Pyatt Silvestn: hereby agrees to be
substituted in the place of Robert Eaton, Esq., of the Jaw offices of Katherine M. Barker, in

the above-entitled action as attorney for Defendant, JAMES McNAMEE.

TV
DATED this day of Jb{ge, 2014,

PYATT SILVESTRI

17—

C. SILVESTRI, ESQ.
Ne a Bar No. 3603
701 Bridger Avenue, Suite 600

Las Vegas, NV 89101

3 P.App.10




PYATT SILVESTR]
A PROPESTIONAL LAV CORPORATION
701 BRIDGER AVENUE  SUITE 500

LAS VEGAS, NEVADA BYI01-B94Y
PuoNE (7023 3836008  Fax (702} 4770088
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CERTIFICATE OF MAILING

I hereby certify that on the Eiii day GQM:{ served a true and correct copy of the

above and foregoing SUBSTITUTION OF ATTORNEYS, by depositing same in the United

States Matl, first class postage fully prepared thereon, addressed as follows:

Robert Eaton, Esq.

Law Office of Katherine M. Barker
823 S. Las Vegas Blvd,, Suite 300
Las Vegas, Nevada 89101

Adam Smith, Esq.

Glen Lemer Injury Attorneys
4795 S, Durango Drive

Lag Vegas, Nevada 86147
F:702-933.7043

Attorneys for Plaintiffs

@@ﬁ“ TATT SILY

2 P.App.11
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A PrOTESSIONAL LA CORPORATION
701 BupsER AvBIVE  SUTTE 600
145 Vias, Mevaoh B9101-8941
PRONE (FO2) 3836000 R (D 477-0088

PYATT SILVESTRI
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Eiectronicaily Filed
812012017 11121 AM
Steven D, Grierson
CLER

JEFFREY . ORR, ESQ.
Nevada Bar No, 7854

PYATT SILVESTRL

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T. (702; 383-6000

F. (702) 4770088

jorr@pyattsilvestri.com

Attorney for Defendant
JAMES MCNAMEE

DISTRICY COURT

CLARK COUNTY, NEVADA

GIANN BIANCHI, individually, DARA ) CASENO. A-13-691887-C
DELPRIORE, individually % DEPT.NO.: VII

Plaintiffs,
V&,

JAMES MCNAMEE, individually,
DOES I-X, and ROE CORPORATIONS
I~ X, inclusive

Defendants.

SUGGESTION OF DEATH UPON THE RECORD
Pursuant to Rule 25(a)(1) of the Nevada Rules of Civil Procedure, Jeffrey ], Orr, Esq.,
of the law firm of Pyatt & Silvestri, suggests on the record the death of Defendant, }MS
McNAMEE, during the pendency of thislitigation. The date of death of Defendant, JAMES
McNAMEE was August 12, 2017,

DATED this 2;‘2 day of September, 2017.

PYATT SILVESTRI

// AAAA 7 L
TEFFREY J. ORR, B50Q).
NevadaBar No. 7854

701 Bridger Avenue, Suite 600
Las Vegas, NV 89101
Attorneys for Defendant
JAMES McNAMEE

¢ OF THE COEQE '

P.App.13
Case Numbar: A-13-891887-C

3




A PROFESSIONAL LAY CORPORATION

704 Brupges Avenys  Surrs 600

Las Veng, Nevapa SOI01-5541
Prose (7623 3836000 Bax {707) 477-0088

PYATT SILVESTRI
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify thatI am an employee of Pyatt Silvestri and that on
the Q{_@% of September, 2017, I caused the above and foregoing document,
SUGGESTION OF DEATH, tobeserved as follows: Pursuant to EDCR 8,05(a) and 8.05(f),
to be electronically served through the Bighth Judicial District Court's electronic filing
system, with the date and time of the electronic service substituted for the date and place
of deposit in the mail; to the attorney(s) listed below:

Corey M. Eshweiler, Esq.
Glen J. Lerner & Associates
4795 South Durango Drive
Las Vegas, NV 89147
Attorney for Plaintiffs
GIANN BIANCHI and
DARA DELPRIORE

Q/g« Ofn!é »
mployee of PYATT SILVE§TRI

Page 2 of 2 -
P.App.14
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Electronically Filed
Of20/2077 11:82 AN
Stoven D, Grierson

CLERK OF THE COU _ _

Jeffrey J. Orz, Esq.
Nevada Bar No. 7854
PYATT SILVESTRI
701 Bridger Averme
Suite 6

Las Vegas, NV 89101
T. 2702) 383-6000

F, (702} 477-0088

jorr@pyattsilvestri.com
Attorney for Petitioner,

Special Administrator Susan Clokey

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
, P-17-093041-E

Case No.: PC1
Dept No.:

In the Matter of the Estate of JTames Allen
McNamee, Deceased

)
)
)
)
)
)
)

PETITION FOR SPECIAL LETTERS OF ADMINISTRATION

1. Petitioner, Susan Clokey, by and through her attorney, Jeffrey J. Orr, Esq., of
the law firm of Pyatt Silvestri, (hereinafter “Petitioner”), alleges and shows as follows:

2. Petitioner files this request pursuant to Nevada Revised Statutes 140(2)(a) and
140(3)(b), and requests this Court enter an Order authorizing the appointment of a Special
Administrator over the estate of James Allen McNamee, (hereinafter “Decedent’ .

3. Petitioner is a resident of the State of Nevada, and is employed at the law firm of
Pyatt Silvestri located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV 89101,

4. Decedent, James Allen McNamee, died on August 12, 2017. A certified copy of
Decedent’s death certificate is attached as Exhibit A.

5. The Decedent was at the time of death a defendent in a pending civil action,
Bignchi et. ol v. James Allen McNamee, Case No. A-13-691887-C. This case is set for trial
beginning September 25, 2017 before the Honorable Judge, Douglas Smith in Dept. VIIL

P.App.15%

Case Number: P-17-083041-F
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6, Petitioner has coniducted a search of assets for James Allen McNamee,
decedent. Upon information and belief, the Estate of James Allen McNamee has no assets
to satisfy any judgment other than an automobile insuxance policy with GEICO. That
insurance policy, GEICO policy #4180457162 provides automobile Hability insurance
coverage of $30,000 per person and $60,000 per accident. ‘

7. Special Administration is needed to allow Bianchi ef, al. v. McNamee, Case No,
A-13-691887-C to continwe and substitute the real party in interest, the Special
Administrator.

8. Petitioner is willing to act as Special Administrator of the estate to defend Bianchi
et. al.v. McNamee, Case No., A-13-691887-C.

9. Petitioner has never been convicted of a felony. Petitioner is qualified under
NRS 139.010 to serve as Special Administrator of the Estate.

10. The sole purpose of this petition is to allow Bianchi e, al, v, McNamee, Case No.
A-13-691887-C to proceed as to the insurance proceeds of the GEICO automobile insurance
policy pursuant to Nevada Revised Statutes 140.040(2)(a) and 140.040(3)(b). Petitioner
intends to defend that action as the real party in interest.

WHEREFORE, Petitioner prays that a Special Administrator of the Estate of James
Allen McNamee, be appointed to defend Case No. A-13-691887-C, to be substituted as the
real party in interest Case No. A-13-691887-C for the sole purposes noted in
NRS140.040(2)(a) and 140.040(3)(b).

DATED this _ A0 day of September, 2017.

Respectfully submitted,

//M/W /1

Jeffrey §. Orr, ﬁs%f
Nevada Bar No, 7854

PYATY SILVESTRI

701 Bridger Avenue

Suite 60

Las Vegas, NV 89101

Attorney for Petitioner,

Special Administrator Susan Clokey

9 P.App.16



Pyary SILVESTRI
A PROFESHIONAL LAW CORPORATION
F0L BRIDGER AVENUE  SUNTE 600
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ProNE {702) 383-6080  FAX (02) 4770088
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VERIFICATION IN SUPPORT OF
PETTTION FOR SPECIAL LETTERS OF ADMINSITRATION

STATE OF NEVADA )
88
COUNTY OF CLARK ;

Susan Clokey, being first duly sworn, declares under penalty of perjury under
the law of the State of Nevada that the foregoing and following is true and correct:

T am the Petitioner in the above-entitled action. I have read the foregoing Petition for
Special Letters of Administration, and know the contents thereof. The Petition is true of my

own knowledge except as to those matters that are stated on information and belief, and ag
to those matters, I believe them to be true.

DATED this CQ& day of September, 2017,

o (N
C&; 9@}{’{_

ghature

Susan Clokey

g

3 P.App.1]
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EXHIBIT A

(Death Certificate)
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EXHIBIT B

(Nominations and/or Affidavits in Support of Petition)
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F0) BRIDGER AVERUE  SUTE 600

1AS VEGAS, NEVADA HSE0L-894L
PHOME (702) 383-6000 Fax{702) 477-8088

PYATT SILVESTRI
A prorsssiona, Law CORPORATION
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AFFIDAVIT OF SUSAN CLOKEY
IN SUPPORT OF PETTTION FOR SPECIAL LETTERS
OF ADMINISTRATION
STATE OF NEVADA )

)ss
COUNTY OF CLARK )

SUSAN CLOKEY, being first duly sworn, under oath, deposes and says that:
1. I am employed with the law firm of Pyatt Silvestri Jocated at 701 Bridger

Avenue, Suite 600, Las Vegas, Nevada 89101;

2. That T am familiar with Case No. A-13-691887-C entitled Bignchief al. v,

James McNamee in Department VIIL, The matter is set for trial on September 25, 2017.

3. Dueto the death of James Allen McNamee, I make this request pursuant to
| NRS 140.040(2)(a) and NRS 140.040(3)(b) o allow the Special Administrator to be
substituted as the real party in interest and to defend that action.

4, That 1 have reviewed an asset search for James Allen McNamee and upon
information and belief, his estate contains ho assets,
il 5. That James McNamee had an automobile insurance policy with GEICO,
policy #4180457162 which provides liability coverage in the amount of $30,000 per person
and $60,000 per accident.

6. The sole purpose of the appointment of the Special Administrator is to allow
the Special Administrator to defend that action and to be substituted as the real party in
interest.

{11

P.App.21




PYATT SILVESTRL
A PROFESBIONAL LAW CORPORATION
701 BIUBGER AVEIGE  SURTE 600
LAS Veas, Nevapn 83101-8841
PHONE {7072) 383-6000 Fax (702) 477-0088
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7. I declare under penalty of perjury that the foregoing is true and correct and
this affidavit is executed thisc May of September, 2017.

FURTHER AFFIANT SAYETH NAUGHT.

CLOKEY

SUBSC}%BED AND SWORN to before me
this XOTH day of September, 2017,

ﬁ%&ﬁ@ﬂ ﬂ% W—‘

NOTARY PUBLIC, in and for
said County and State.

BARBARAABBOTT
NOTARY PUBLIC
3 STATE OF NEVADA
e/ Appt. No. 99-56789-1

Y,
Y

QI My Anpt. Expires May 24, 2021

5 P.App.22




PYATT SILVESTRI
A PROFESSIONAL AW CORPORATION
F01 BrapGes AVENUE  SURE H00

LAS VEGAS, NEVADA §9101-8941
PHONE {02)383-6006 Fax (702} 477-0088
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Jeffrey J. Orr, Escy
Nevada Bar No. 7854
| PYATT SILVESTRI
701 Bridger Avenue
Suite 600
Las Vegas, NV 89101
I| T. (702) 383-6000
jorr@pyatisilvestri.com
Attorney for Petitioner
Special Administrator, Susan Clokey

BEIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Estate of James Allen
McNamee, Deceased

Case No.: PC-1
Dept No.:

)
)
)
)
)
)

)
NOMINATION OF SPECIAL ADMINISTRATOR

L Jeffrey J. Orr, Esq., whose address is 701 Bridger Avenue, Suite 600, Las Vegas,
Nevada 89101 declare under penalty of perjury that I hereby nominate Susan Clokey, who
works at Pyatt Silvesti located at 701 Bridger Avenue, Suite 600, Las Vegas, Nevada 89101,
to serve as Special Administrator of the Estate of James Allen McNamee,

DATED this 0 _day of September, 2017,

Respectfully submitted,

/v

}effx‘?gf. Orr, Bsq, /'

Nevaga Bar No. 7854

PYATT SILVEST

701 Bridger Avenue, Suite 600

Las Vegas, NV 89101

T. (7023 383-6000

Attorney for Petitioner

Spectal Administrator, Susan Clokey

P.App.23
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PYATT SILVESTRI
A PROFESSIONSL Law CORPORATION
784 ERIDEER AVENUE  SUITE 500
LAS Vesas, Nivads, 85501-8941
Frtg {(702) 383-6000  FaX {02} 4770028
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Electronically Filed
11/18/2017 4:41 PM
Steven B, Grierson
CLERY OF THE COURT,

rey I, Orr, Bsa,
Nevaiéa Bar No.q7854
PYATT SILVESTRI
701 Bridger Avenue
Suite 600
Las Vegas, NV 89101
T, (702) 3836000
E. (702) 477-0088

+

jorr@pyatisilyestri.com
Atiorney for Petitionet,

Special Administrator Susan Clokey

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

In the Matter of the Estate of James Allen ) Case No.: P-17-093041-E
McNamee, Deceased ) DeptNo.: &

)

)

)

)

)

ORDER GRANTING

PETITION FOR SPECIAL LETTERS OF ADMINISTRATION

Upon submission of the Petition for Special Letters of Administration, representing

as follows:

1. That Decedent, James Allen McNamee died on the 12 day of August, 2017, in
the County of Mohave, State of Arizona.

2. That Decedent was a resident of Mohave County, Arizona, at the time of his
death.

3. That at the ime of Decedent’s death, Decedent was a Defendant in a personal
injury lawsuit, Bianchi et. al v. James Allen McNemee, Bighth Judicial District Court, Clark
County, Nevada Case No. A~13-691887-C.

4. Petitioner has conducted a search of assets for James Allen McNamee,
decedent. Upon information and belief, the Estate of James Allen McNamee has no assets

to satisfy any judgment other than an automobile insurance policy with GEICO. That

P.App.2

Gass Number: P-17-003041.E
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PYATT SILVESTRI
A PROFESSIONAS. LA CORFORATION
01 BRIDGER AVENUE  SUE 600
148 VEGAS, NEVADA BU101-8941
PHoNE (70733836080 FAax {702} 477-0088
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insurance policy, GEICO policy #4180457162 provides automobile liability insurance
coverage of $30,000 per person and $60,000 per accident.

5. Petitioner is a resident of the State of Nevada, and is employed at the law firm of
Pyatt Silvestri located at 701 Bridger Avenue, Suite, 600, Las Vegas, NV 89101.

6. Special Administration is needed to allow Bignchi et. al. v. McNamee, Case No.
A-13-691887-C to continue and substitute the real party in interest, the Special
Administrator.

7. Petitioner is willing to act as Special Administrator of the estate to defend
Bianchi et. al.v. McNamee, Case No. A-13-691887-C.

8. Petitioner has never been convicted of a felony. Petitioner is qualified under
NRS 139.010 to serve as Special Administrator of the Estate.

NOW, THEREFORE, IT IS HEREBY ORDERED that Susan Clokey is appointed as
Special Administrator and that Special Letters of Administration be issued, without bond,
pursuant to pursuant to Nevada Revised Statutes 140(2)(a) and 140(3)(b).

The sole purpose of this order is to allow Bianchi et. al. v. McNamee, Case No.
A-13-691887-C to proceed as to the insurance proceeds of the GEICO automobile insurance
policy pursuant to Nevada Revised Statutes 140.040(2)(a) and 140.040(3)(b). Petitioner
intends to defend that action as the real party in interest.
1
1
"

1
i
/il
1
i
1
il

P.App.25




PYATT SILVESTRI
A PROFESSIONAL Lt CORPORATION
701 BRIDGER AVENUE SUITE 600
£AS VEGRS, Hivapa B9101-8941
proNg {702) 383-6000  FAX (702} 477-0088
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The Special Administrator does not have any other authority beyond Nevada
Revised Statutes 140(2)(a) and 140(3)(b) and may not distribute any property other than the
GEICO automobile insurance policy with automobile liability insurance coverage of $30,000
per person and $60,000 per accident.

Any funds will be held in a blocked account or attorney trust account.

ITIS FURTHER ORDERED that the settlement of the decedent’s lawsuit is subject to

this court’s approval.
NV
DATED this l day of SeFen 2017.

e Ceba

DISTRICT COURT JUDGE¢, :

Submitted by:

o

jeffrey /. Orr, Esq.

Nevada Bar No. 7854

PYATE SILVESTRI |,

701 Bridger Avenue, Suite 600
Las Vegas, NV 89101

T. (702) 383-6000

3orr@pya‘£tsﬂvasm com
Attorney for Petitioner,

Special Administrator Susan Clokey
i
i
1
i
i
i
i
il
"
i

P.App.26
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EXHIBIT A

NRS 140.040 Powers, duties and immunity from lability for certain claims,
1. A special administrator shalk:
(a) Collect and preserve for the executor or administrator when appointed all the
goods,
chattels and receivables of the decedent, and all incomes, rents, issues, profits, claims and
demands of the estate,
(b) Take charge and management of the real property and enter upon and preserve
it from
damage, waste and injury.
2. A special administrator may:
(a) For all necessary purposes, commence, maintain or defend actions and other legal
proceedings as a personal representative.
(b) Without prior order of the court, sell any perishable property of the estate, as
provided in
NRS 148,170,
(¢) Exercise such other powers as have been conferred by the order of appointment.
(d) Obtain leave of the court to borrow money or to lease or mortgage real property
in the
same manner as an executor or administrator.
3. A special administrator is not liable:
(a) To any creditor on any claim against the estate; or
(b) For any claim against the decedent except a claim involving wrongful death,
personal
injury or property damage if the estate contains no assets other than a policy of liability
insurance.

[Part 86:107:1941; 1931 NCL § 9882.86] — (NRS A 1971, 647; 1983, 668; 1999, 2276)

P.App.27




PYATT SILVESTRI
A PROFESSIONAL Law CORPORKTICN
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CERTIFICATE OF MATLING

Pursuant to NRCP 5(b), 1 cerfify that I am an employee of Pyatt Silvestri and that on|
@-» Y ot N .
the day of O «t, 2017, 1 caused the above ORDER GRANTING PETITION FOR
SPECIAL LETTERS OF ADMINISTRATION, to be served pursuant to NRCP 5(b) to be
electronically served through the Eighth Judicial District Court’s electronic filing system|
and via 1.8, Mail to the following party listed below:
Robert McNamee

2472 230" Street
Mahnomern, MN  56557-9034

1 Employee of PYATT SILVESTE

P.App.28
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Electtonically Filed
2712018 4:26 PM
Staven D. Grierson
K OF THE COUR

Jeffrey 1. Orr, Esq

Nevada Bar No, 78%

PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T. (702} 3836000

F. {’?{}’)) 4‘77»«0088

Atrorney for Susan Clokey,

W Special Adminiseraior

6 EIGHTH JUDICIAL DISTRICT COURT

7 CLARK COUNTY,NEVADA

8}l In the Matter of the Estate of Case No.: P-17-093041-F

5 TAMES ALLEN MCNAMEE, Dept. No.: 8
. Deceased.
11
12 LETTERS OF SPECIAL ADMINISTRATION
13 On the 16" day of November, 2016, the Court entered an ORDER GRANTING PETITION FOR
14} SPECIAL LETTERS OF ADMINISTRATION (“Order”). The Order appoints Susan Clokey as
15] Special Administrator and legal represenfative of the Estate of JAMES ALLEN MCNAMEE,
16 l Decedent. The Order includes:
17§ w  Adirective for no bond;
18l o A drxcctave that all Bquid assets be held in the Solomon Dwig ggins & Freer, Lid. Attorney CHent
19l Trost Account;
200 o A directive forthe posting of a bond inthe sumof§  sor
21} n A directive for the establishment of a blocked aceount.
220/ 1/
230711
244/ 11
25414
2611 /1
277
28111

Page 1 of 3 P.App.29

Case Number: P-17-005041-E
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The Special Administrator, having duly qualified, may act and have the authority and duties of

Special Administrator as set forth in such Order.

In testimony of which, I have this date signed these Letters and affixed the /seal of the Court.

STEVEN D. GRIERSOI}\T }ZLE?K OF COURT

ii j / B 0 ? ?!313
By: \ /i»!,, iZ{( ‘x ?T
Défymy Clerk Date

VIVIAR A, CANELA

Regpectfuliv Submitied by:

By

PYATT SILVESTRI

%ma i

Jeffrey 4. O, Esq
Nevadg/Bar No. 7854

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

T. {702) 383-6000

F. (702) 477-0088
jorr@pvattsilvestri com
Attorney for Susan Clokey,
Special Administrator
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OATH
1, SUSAN CLOKEY, mailing address of 701 Bridger Avenue. Ste, 600, LY NV 89101, solemnly

affirm that I will faithfully perform according to law the duties of Special Administrator, and that all
matters stated in any petition or paper filed with the Court by me are true of my own knowledge or, if
any matters are stated on information and belief, I believe them to be true,

Executed this rﬁ% day of February, 2018.

(’*\/q\ %/’

=7 "SUSAN CLOKE‘Y

STATE OF NEVADA )

. ) 58.
COUNTY OF CLARK )

SUBSCRIBED and AFFIRMED before me on the 77(5" day of February, 2018, by SUSAN

CLOKEY. ) " o

NOTARY PUBLIC, in and for said
State and County

BARBARAABBOTT |
A NOTARY PUBLIC |
7] STATE OF NEVADA |

Appt. No, §9-56789-1
S My Appt, Explres Mey 24, 20.
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