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TRAN 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

* * * * * 

 

GIANN BIANCHI, DARA DELPRIORE,  

                      

Plaintiffs, 

 

vs. 

 

JAMES MCNAMEE, ESTATE OF JAMES 

MCNAMEE, 

                       

Defendants. 

) 

) 

) 

) 

) 

) 

)

)

)

) 

 

  CASE NO.   A-13-691887 

             

   

  DEPT. NO.  VIII 

 

 

Transcript of Proceedings 

BEFORE THE HONORABLE DOUGLAS E. SMITH, DISTRICT COURT JUDGE 

ALL PENDING MOTIONS 

 

TUESDAY, APRIL 10, 2018 

 

APPEARANCES: 

   

  For the Plaintiffs:  D. LEE ROBERTS, JR., ESQ. 

      COREY M. ESCHWEILER, ESQ. 

 

  For the Defendants:  JAMES P.C. SILVESTRI, ESQ. 

      JEFFREY J. ORR, ESQ.  

      RUSSEL J. GEIST, ESQ. 

      ALEXANDER G. LEVEQUE, ESQ. 

 

 

  RECORDED BY:     GINA VILLANI, DISTRICT COURT 

  TRANSCRIBED BY:    KRISTEN LUNKWITZ 

 

 

Proceedings recorded by audio-visual recording, transcript 

produced by transcription service. 
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TUESDAY, APRIL 10, 2018 AT 8:06 A.M. 

 

THE COURT:  Bianchi versus McNamee.  It’s A691887.  

And I have not reviewed -- I got a, Opposition, Mr. 

Roberts, where are you there?  

THE COURT RECORDER:  Can we have --  

THE COURT:  Yeah.  You need to put your appearance 

on the record, please.   

MR. ESCHWEILER:  Good morning, Your Honor.  Corey 

Eschweiler on behalf of the plaintiffs.   

MR. ROBERTS:  Good morning, Your Honor.  Lee 

Roberts on behalf of plaintiffs.   

MR. SILVESTRI:  Your Honor, Jim Silvestri and Jeff 

Orr here on behalf of -- well, presently, defendants.   

THE COURT:  All right.  This is --  

MR. SILVESTRI:  We also have Alex LeVeque.  

THE COURT:  I'm sorry.   

MR. LEVEQUE:  Sorry.  Alex LeVeque on behalf of 

the special administrator.   

THE COURT:  Okay.   

MR. GEIST:  Russel Geist on behalf of Fred Waid, 

who is also present today.   

THE COURT:  All right.  Thank you.  All right.  

This is -- 

MR. ROBERTS:  Your Honor, I'm confused.  We’ve got 

R.App. 347
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an appearance for a special administrator.  I didn’t think 

we had one.  We have a general administrator.   

MR. SILVESTRI:  Well, there is a special 

administrator named.   

THE COURT:  Well, there is a special 

administrator, Mr. --  

MR. SILVESTRI:  Named by the Probate Court.   

THE COURT:  -- Roberts.  So, let me tell you where 

I am in this.  This -- I just have Motions in Limine and a 

status check.  There’s some other -- some defense motions 

as well.   

MR. SILVESTRI:  Correct, Your Honor.   

THE COURT:  All right.  The two Motions in Limine, 

let me start with those.  And I have not read your 

Oppositions, Mr. Roberts.  I got it just before I came on 

the bench.   

MR. ROBERTS:  Thank you, Your Honor.  And I -- I 

think I can cover things.  And I assume you mean our Reply 

briefs in support of our Motions.   

THE COURT:  On Plaintiffs’ Motion in Limine To 

Preclude Accident Reconstruction.   

MR. ROBERTS:  Okay.  I thought you wanted us to 

start the Motions in Limine.   

THE COURT:  No.  

MR. ROBERTS:  Is that correct?  

R.App. 348
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THE COURT:  Well, that’s sort of --  

MR. ROBERTS:  Or -- 

THE COURT:  That’s the next one.   

MR. ROBERTS:  Okay.   

THE COURT:  This is the Reconstruction 

Biomechanical Opinions from Defendants’ Medical Experts.  

Can they lay a foundation?  If they can lay a foundation 

where they -- were they disclosed in discovery?   

MR. ROBERTS:  The opinions were properly disclosed 

in discovery, Your Honor.   

THE COURT:  Okay.   

MR. ROBERTS:  The point of our Motions is that 

they cannot lay a foundation and we know right now they 

cannot lay a foundation because what they want to do is 

offer opinions on the forces involved in the collision.  

There is no accident reconstruction which determines delta-

V’s.  There is no biomechanic who has laid a proper 

foundation.  And the key to this is drawn from one of their 

expert reports.  One of their doctors notes that it would 

be very helpful to have a biomechanical opinion but the 

defendants could not obtain one because there's no evidence 

of what the damage was to the defendants’ vehicle.   

Now, there are repair estimates for the 

plaintiffs’ vehicle, there are pictures of damage to the 

plaintiff vehicle, which we disclosed.  However, in 

R.App. 349



 

 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

response to both the voluntarily disclosures and to our 

direct discovery requests, the defendants produced zero 

evidence of damage to the defense vehicle, the one that 

rammed into the back of the plaintiff.  So, we have no 

pictures of the vehicle and we’ve got no repair estimates 

to the vehicle.   

And, Your Honor, the point of Hallmark was that 

the biomechanic could not lay an adequate foundation 

because he had not seen sufficient evidence.  Now, in Rish 

in 2016, the Nevada Supreme Court declined to extend that 

ruling.  And they said medical doctors can render low 

impact decisions.  And the jury’s entitled to hear them as 

long as there's an adequate foundation.  And, in Rish, the 

doctor saw the evidence of damage to both vehicles.   

So, here's the problem that they have in this 

case.  Because of their own failure to either preserve 

evidence or properly respond to discovery, there is now 

zero evidence of what the damage was to the defense 

vehicle.  And, without that evidence, no one has the 

foundation to render an opinion about the forces involved 

in the collision.  It’s a big vehicle, there are 30 feet if 

skid marks, it rammed into the plaintiffs’ vehicle.  We 

know what damage was caused to the plaintiff vehicle but as 

Your Honor knows, damage to two different vehicles can 

differentiate in a collision based on where the impact 

R.App. 350
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occurs, the crumple zones, how they function.  I've got a 

truck with a big trailer hitch and someone rammed it into 

the back of me, hit right on the trailer hitch, you 

couldn’t even tell I been in an accident.  The front end of 

their car was crushed.  We don’t know how badly the van was 

crushed.  And, without that evidence, they cannot lay a 

foundation for the forces that were involved in the 

collision.  So, even though a medical doctor is allowed to 

give a causation opinion, he can only do it under Rish with 

adequate foundation.   

They tried to get a biomechanic.  The biomechanic 

said:  Hey, without the damage to one of the vehicles, I 

can't render an opinion on forces of impact.  So, now, 

they’ve got a doctor who still has no idea what the forces 

of impact are but he wants to opine:  This is a low to 

moderate impact and it wasn’t sufficient to cause injuries 

to the spine.  And our opinion, Your Honor, is that that’s 

clearly should be excluded under both Rish and Hallmark.  

Thank you, Your Honor.   

MR. ORR:  Your Honor, this issue should be 

reserved for trial.  Your Honor should hear from the 

doctors first before Your Honor limits any portion of their 

testimony.  The simple fact is defendant never did try and 

retain a biomechanical expert.  Rish came out a couple 

years ago and it simply says, quote:   

R.App. 351
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A medical doctor may offer an opinion regarding 

causation so long as there’s sufficient foundation for 

the conclusion.   

Both of our medical experts reviewed the traffic 

accident report, they both reviewed the depositions of the 

plaintiffs, they reviewed the photographs of the vehicles, 

they reviewed the damage estimate of plaintiffs’ vehicle, 

and they reviewed multiple medical expert -- medical 

records.  For this reason, there’s sufficient foundation to 

offer the basic facts of the accident and that it’s a rear-

end accident and whether or not a rear-end accident is 

consistent with the injuries alleged.  Thank you.   

MR. ROBERTS:  The Rish case, Your Honor, headnotes 

5 and 6, states:   

In this case, Dr. Fish examined the medical 

records, the MRI images, and photographs of the damage 

to both parties’ vehicles, and therefore had a 

sufficient basis to offer an opinion.   

In this case, we’re missing one fundamental piece 

of that evidence and we’re missing it because the 

defendants failed to preserve it.   

THE COURT:  I would think -- and I haven’t -- 

again, I can't make a final decision until I read your -- 

the documents that you filed to the Motions you filed 

today.  But it would seem to me that they can't give a 

R.App. 352
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biomedical opinion anyway because you didn’t -- they're not 

experts in that area.  I mean, are you trying to get him in 

as biomedical engineers of some sort?   

MR. ORR:  No.  It’s a -- 

THE COURT:  Or just to say:  It doesn’t appear to 

me -- I mean, I examined, I looked at the police reports, 

and I've looked at the MRIs, and I've looked at the 

accident, and it doesn’t seem to me that that, as a doctor, 

that they -- they could have had this type of injury?  Is 

that kind of the gist of what the doctor’s going to say?   

MR. ORR:  It’s much more limited than what 

plaintiffs’ implying, Your Honor.  They're just going to 

say it’s a it’s a rear-end accident.   

THE COURT:  All right.  I'll have a decision -- I 

try not to, in trials, is take away your case, either 

plaintiffs’ or defense.  So, I'm -- at this point, without 

having read these other documents, I'm probably going to 

allow it.  But they have to lay the proper foundation.  

They can't give accident reconstruction evidence, they 

can't give biomedical evidence, but likely they're going to 

be able to say:  It doesn’t appear to me that they could -- 

these injuries are consistent with that accident.  But I'll 

have read -- I'll have to get you a minute order on that.   

MR. ROBERTS:  Thank you, Your Honor.  And we would 

request that they attempt to lay that foundation outside 

R.App. 353
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the presence once we’re in trial just to prevent 

prejudicing the jury if the opinions ultimately do not come 

in.   

THE COURT:  Right.  All right.   

Plaintiffs’ Motion in Limine to Preclude 

Photographs and Repair Estimate Regarding Plaintiffs’ 

Vehicle.   

MR. ROBERTS:  Yes, Your Honor.  And this is a 

closely related Motion.  They're really tied together, 

which is why they're being heard at the same time.  As I 

explained, the defendants failed to produce any repair 

estimate or photographs of the damage to their vehicle, 

even though that information was specifically requested in 

discovery.  The plaintiffs have produced a repair estimate 

and photographs.   

THE COURT:  On plaintiffs’ vehicle or --  

MR. ROBERTS:  I'm sorry.  I'm at the wrong table.  

I'm in the different table upstairs, Your Honor.   

THE COURT:  Okay.   

MR. ROBERTS:  So, the defendants’ vehicle, the 

plaintiffs propounded discovery.   

THE COURT:  This doesn’t have anything to do with 

defense vehicle.  It says plaintiffs’ vehicle.   

MR. ROBERTS:  Correct.  So, what we have is we 

have evidence that the plaintiffs preserved, which shows 

R.App. 354
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the damage to the vehicle and which has a cost of repair to 

the vehicle.  We have no such evidence from the defendants.  

They didn’t preserve it.  As I explained --  

THE COURT:  Now, wait, wait.  Back this bus up a 

bit.  

MR. ROBERTS:  Okay.  All right.   

THE COURT:  Are you telling me that they're going 

to say, well, -- if you’re going to say it costs $10,000 to 

fix the car and they’re going to say, well, it only costs -

- here, we have an estimate of 2,000 to fix your car, you 

would lay the foundation on repairing your car, I would 

think.   

MR. ROBERTS:  Well, this is --  

THE COURT:  And, then, they present --  

MR. ROBERTS:  There’s a much bigger issue here.  

This is not about us recovering the cost of repair.  This 

is about the defense using the cost of repair and the 

pictures to our vehicle to argue that it’s a low impact 

collision.  And look at the damage, there wasn’t much force 

involved.  But, as I've said in the last Motion, we don’t 

know how much force is involved without pictures and damage 

to the defendants’ vehicle, which they didn’t preserve.  

So, it’s more prejudicial --  

THE COURT:  It doesn’t have anything to do with 

the defense vehicle.  This is plaintiffs’ vehicle.   

R.App. 355
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MR. ROBERTS:  It is plaintiffs’ vehicle, which we 

want to exclude it because damage -- these get in the 

collision.   

THE COURT:  I am -- I assume there was some paint 

transfer somewhere.   

MR. SILVESTRI:  No.  

MR. ROBERTS:  We got a collision.  Right?   

THE COURT:  Uh-huh.   

MR. ROBERTS:  Okay.  This is the plaintiff 

vehicle.  This is the defendants’ van.  Right?  That -- 

now, they're going to say:  Look at that, no damage, low 

impact.  But this is what they're not showing the jury.  

The jury doesn’t know how much force is involved.   

THE COURT:  Do we have no photographs of the 

defense vehicle?   

MR. ROBERTS:  No.  They failed to preserve it and 

they didn’t respond to discovery.  So, now --  

THE COURT:  I thought you would have preserved it.  

I would have thought you would have gone out and got 

photographs, your experts go out, and your investigators go 

out and take pictures.  Wouldn’t they?   

MR. ROBERTS:  No.  No.  They exfoliated the 

evidence.  They sold the vehicle before we requested to see 

it.  They didn’t preserve either pictures or repair 

estimates before they got rid of the vehicle.  So, we’ve 

R.App. 356
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got no way of knowing how much damage there was to the 

defendants’ vehicle.  And, without that, it’s misleading 

and prejudicial for them to show the jury half the picture 

because they failed to preserve the whole picture and, 

then, argue from that half that the forces of the collision 

were low.   

THE COURT:  All right.   

MR. ROBERTS:  Thank you, Your Honor.   

THE COURT:  Let me hear from defense.   

MR. ORR:  Your Honor, Krause versus Little is 

right on point.  It says:   

To merit exclusion, the evidence must unfairly 

prejudice an opponent, typically by appealing to the 

emotional and sympathetic tendencies of a jury, rather 

than the jury’s intellectual ability to evaluate the 

evidence.   

What Mr. Roberts is saying is that:  This photo of 

plaintiffs’ vehicle hurts me and the jury will improperly 

speculate.  That -- we don’t know -- he's speculating about 

what the jury might speculate about.  Again --  

THE COURT:  Where is the defense vehicle?   

MR. ORR:  What's that?   

THE COURT:  It got sold at whatever -- either B&E 

Auto or the other place?   

MR. ORR:  We did our best to obtain defendants’ 

R.App. 357
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vehicle and we were unable to do so during the course of 

discovery.  That’s true.  No photos were ever taken of 

defense vehicle.  But --  

THE COURT:  I assume it was totaled.   

MR. ORR:  I don’t believe it was totaled but we 

were unable to locate it.   

But, again, Your Honor, Rish versus Simao is right 

on point.  Typically, photographs are excluded when they're 

inflammatory.  Autopsy photos.  This is not the case.  

There’s nothing that elicits passion or prejudice about 

photos of a car.  The case law that precludes photographs 

typically deals with those types of issues:  Passion or 

prejudice.  The jury should be allowed to evaluate the 

photographs of one of the vehicles in this lawsuit.   

THE COURT:  All right.   

MR. ORR:  And the repair estimate.  And there’s no 

competing repair estimates, there’s just one.  That’s not 

at issue.   

THE COURT:  All right.  I'll have a decision with 

the other one.  All right.  And the order shortening times 

issues were here.  So, the only thing I need to talk about 

now is Motion to Dismiss.   

MR. SILVESTRI:  Thank you, Your Honor.  Your 

Honor, I believe there’s a Motion to Dismiss and a Motion 

to Amend Order but they're akin to one another.   

R.App. 358
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THE COURT:  I'm sorry.  There is.   

MR. SILVESTRI:  Yeah.  And I can argue both of 

them at the same time if you want.  

THE COURT:  Same time please.   

MR. SILVESTRI:  Your Honor, just by way of 

history, because I think some of the dates are important, 

James McNamee died on or about August 12, 2017.  We filed 

the Suggestion of Death once we learned about the death.  

He was no longer living in Las Vegas.  He lived in Arizona.  

We filed the Suggestion of Death on September 20, 2017.  As 

of today, there is no party substituted in for James 

McNamee.  The Rule 25 requires a 90 -- and it requires it, 

it’s a shall rule not a must -- a should rule or maybe 

rule, but it’s a shall rule that requires -- it has a 90-

day deadline to substitute in a party once Suggestion of 

Death is provided.  That day ran on or about December 19, 

2017.  The only motion that was be filed -- that was filed 

before that date was the defense motion to name a special 

administrator.  We did our due diligence.  We requested to 

have a special administrator named because we could find no 

assets that Mr. McNamee had.  He lived in a -- what 

appeared to be a rented trailer, somewhat dilapidated, in 

Arizona.  We searched.  We could find no assets.   

So, pursuant to Nevada law, we moved to have a 

special administrator named because that statute says that 

R.App. 359
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if the only asset available is an insurance policy, a 

special administrator should be named.  We filed that 

motion in probate, we went back for a couple of hearings, a 

special administrator was appointed.  We, then, moved this 

Court to name the special administrator as the substituted 

party for James McNamee.   

Now, in opposition to that motion, plaintiffs 

simply said:  We need more time, deny the motion at this 

time so we can go -- we, plaintiffs, can go into probate 

and have a general administrator appointed.  They went into 

court, into probate, filed that motion, and then withdrew 

that motion.  So, there has never, at least until the Order 

of this Court, had a general administrator appointed.   

Your Honor, we were then before you.  You denied 

our motion.   

THE COURT:  Okay.  There were two that day and, 

so, I'm -- 

MR. SILVESTRI:  Yeah.  And I'm just trying to -- 

and I'll just try to --  

THE COURT:  I'm trying to remember.   

MR. SILVESTRI:  Okay.  Well, let me -- and I'll 

tell you exactly what happened.  We named, as a special 

administrator, one of our legal assistants, because we have 

no relative here in Nevada.   

THE COURT:  That bothered me that --  

R.App. 360
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MR. SILVESTRI:  Understood.  

THE COURT:  -- that one of your assistants.   

MR. SILVESTRI:  And I -- you mentioned that in 

open court and I had said:  Your Honor, there was nothing 

nefarious about that.  I've been in cases where I've had 

plaintiffs’ legal assistants --  

THE COURT:  I didn’t -- I didn’t mean to 

editorialize it and thought there was something improper.   

MR. SILVESTRI:  No.  I didn't take it that way 

either. 

THE COURT:  I just felt it would be better to have 

a third party come in.   

MR. SILVESTRI:  Correct.  And, at that time, Your 

Honor had asked --  

THE COURT:  For three names.   

MR. SILVESTRI:  From both sides.   

THE COURT:  Yeah.   

MR. SILVESTRI:  We elected not to produce names 

because we did not want to waive the issue of whether it 

should be a special administrator or a general 

administrator.  And that’s a substantive difference.  So, 

plaintiffs did suggest three names.   

In the Order that Your Honor finally signed, this 

was the Order entered on March 27
th
, it simply reads:  The 

Court -- and this was an Order submitted by plaintiffs’ 

R.App. 361
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counsel.  It said:   

Order to Judge and Decree Defendant James 

McNamee’s Motion to Substitute Special Administrator in 

Place Instead of James Allen McNamee and to Amend 

Caption is denied.  

And, then, the next part of the Order says:  The 

Court directed the parties to submit three proposed 

names to the Court for consideration as to who they 

want to serve as administrator of the estate.  The 

Court has reviewed those submissions and further orders 

that -- and handwritten in is Fred Waid, is hereby 

named as the general administrator of the estate of 

James Allen McNamee.   

That’s the end of the Order.  So, as of today, 

there is no defendant.  Since --  

THE COURT:  Is there an insurance policy?   

MR. SILVESTRI:  There is an insurance policy.   

THE COURT:  Okay.   

MR. SILVESTRI:  But we have now, since December 

19th, the day -- the last day when the 90-day period ran, 

more than 110 days of running, and plaintiffs have done 

nothing to substitute in a party as the defendant in this 

case.  The only party that’s taken that effort has been the 

defense and that motion was denied.  So, --  

THE COURT:  Well, on a technicality it was denied.   

R.App. 362
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MR. SILVESTRI:  Well, we never had a chance -- 

first of all, there was never a motion for it.   

MR. ORR:  A hearing.   

MR. SILVESTRI:  We never had a hearing for it to 

substitute in a party other than who we proposed.  So, 

today, we sit without a defendant.  And the special 

administrator/general administrator issues are important.  

They're important to my client.  They're important to the 

estate because how the case -- how this case proceeds will 

be substantively different depending on if we’ve got a 

special administrator or general administrator.  And as I 

said, we did our due diligence, I couldn’t find any assets.   

THE COURT:  What if I appoint Fred as general and 

special?   

MR. SILVESTRI:  Well --  

THE COURT:  Then we got it covered.   

MR. SILVESTRI:  Well, I'll tell you, what was sort 

of strange is that Mr. Waid has never contacted me and he's 

supposed to be my client.   

THE COURT:  Well --  

MR. SILVESTRI:  Well, I think --  

THE COURT:  -- I haven’t contacted him to let him 

know he was appointed.   

MR. SILVESTRI:  Well, he knew it because he was 

here last week --  

R.App. 363
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THE COURT:  He was here.   

MR. SILVESTRI:  -- at the calendar call and he 

huddled with plaintiffs’ counsel.  So, I have concerns 

about that as to whether or not he's looking out for the 

interest of the defense in this case or the interest of the 

plaintiffs in this case.  That’s another issue on another 

day.   

THE COURT:  Well --  

MR. SILVESTRI:  He and I will have to deal with 

that.   

THE COURT:  -- you'll have to deal with that --  

MR. SILVESTRI:  Yeah.  

THE COURT:  -- because I am appointing him both 

general and special.  And that is my intent.  Now, you can 

file any motion that you want that tells me I can't do that 

--  

MR. SILVESTRI:  Okay.   

THE COURT:  -- and give me the law.  I don’t have 

a problem with that.   

MR. SILVESTRI:  Okay.  Well, that --  

THE COURT:  But I want the case to go forward and 

be decided on the facts and not on a procedural issue.  

And, so, that truly is my intent.  But -- and that’s what I 

intend to do today is appoint Mr. Waid.  Then -- and if you 

guys have motions that you want to file and law that says 

R.App. 364
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you can't do that --  

MR. SILVESTRI:  Okay.   

THE COURT:  -- I -- please file it.  I'm not 

trying to stop that.  I just think it needs to go forward 

on the facts of the case.   

MR. SILVESTRI:  And we don’t have an objection to 

the case going forward on the facts of the case.  I believe 

that one of the reasons that the special administrator 

statute is drafted the way it is is because some estates 

have nothing in them except an insurance policy.   

THE COURT:  Educate me on it, then --  

MR. SILVESTRI:  Yeah.   

THE COURT:  -- through motions.  Because I --  

MR. SILVESTRI:  Okay.   

THE COURT:  I've -- I really haven’t had that 

issue --  

MR. SILVESTRI:  Okay.   

THE COURT:  -- come before me before.   

MR. SILVESTRI:  And I think that the trial has 

been continued so we have time.  We do have --  

THE COURT:  Yeah.  We need to reset -- that’s 

another issue is to reset the trial date.   

MR. SILVESTRI:  And we have a Five-Year problem.   

MR. ROBERTS:  November.   

THE COURT:  November is the Five-Year?  Okay.   

R.App. 365
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MR. SILVESTRI:  And I would take up with my 

carrier, Your Honor, to stipulate to extend that.  Because 

I don’t know if we can get it tried before then.  And I'm 

just making that as an accommodation so that counsel does 

not have -- plaintiffs’ counsel does not have that concern.   

THE COURT:  Can we do that in writing?  Would you 

do that?   

MR. SILVESTRI:  I would -- I will let them know 

today.   

THE COURT:  All right.   

MR. ROBERTS:  It would be our preference to get it 

tried before then, Your Honor.  But if we can't, --  

THE COURT:  I'm not sure we can.  But --  

MR. ROBERTS:  -- due to the Court’s calendar, then 

we’ll stipulate.   

THE COURT:  I don’t want to force it and have 

anybody that is not prepared.  And if you force things, 

then no one is -- somebody could be not prepared and I 

don’t want to do that either.   

MR. SILVESTRI:  I think I'm done arguing.  I just 

wanted clarification.  Would you like us to prepare an 

Order, then, that identifies Mr. Waid --  

THE COURT:  Yes.  

MR. SILVESTRI:  -- as both general and special 

administrator?  And, then, I hate to do this to myself, but 

R.App. 366



 

 22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

do you want me, then, to substitute Mr. Waid in as the 

defense?   

THE COURT:  For McNamee.   

MR. SILVESTRI:  Very good.  And I will run that 

Order by counsel if there’s no objection.   

THE COURT:  Please.   

MR. SILVESTRI:  And --  

THE COURT:  And probably include that at the -- a 

stipulation if we can't get it tried by November, then 

let's continue it.  It won't be a long continuance but just 

so that both parties are prepared.   

MR. SILVESTRI:  If I can put that in the Order, I 

-- well, I will contact my carrier.   

THE COURT:  Or do two Orders.  I don’t care.   

MR. SILVESTRI:  Okay.  Very good.  If Your Honor 

is willing to consider it as one Order, I'd just assume get 

it all in one.   

THE COURT:  That’s fine.  That’s fine.   

MR. SILVESTRI:  Okay.  Very good.  I think that’s 

it for today.  Is that right?  You guys have anything else?   

MR. ROBERTS:  No.  That’s all we have, Your Honor.  

THE COURT:  Okay.   

MR. ROBERTS:  Would you like me to address 

anything or it sounds like we’ve got it resolved?   

THE COURT:  I think we got it resolved.   

R.App. 367
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MR. ROBERTS:  Very good.  The -- we would ask that 

the Proposed Order note that their Motion was granted in 

part and denied in part.  I think the current Order that we 

proposed just says denied.  But since the Court is 

appointing --  

THE COURT:  Silvestri is going to prepare the 

Order and you guys review it.   

MR. ROBERTS:  Very good.   

THE COURT:  If you can't come up with it, just 

submit two Orders and I'll do my own Order.   

MR. ROBERTS:  Okay.   

MR. SILVESTRI:  And I take it, then -- and, then, 

no Order yet on --  

THE COURT:  You probably don’t want me to do that 

but go ahead.   

MR. SILVESTRI:  No Order yet on the Motions in 

Limine.  We’re waiting for Your Honor’s decision.  Very 

good.  Thank you, Your Honor.   

[Colloquy at the bench] 

THE COURT:  Should we try and set a trial date 

before November?   

MR. SILVESTRI:  Yes.   

MR. ROBERTS:  Yes.  That would be our request, 

Your Honor.   

THE COURT:  Let's see if we can be prepared.  I 

R.App. 368
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don’t want to force you.  

MR. SILVESTRI:  I have -- and I'll talk to counsel 

about -- I've got some firm dates --  

THE COURT:  Let me give you a proposed date.   

MR. SILVESTRI:  Okay.   

THE CLERK:  September, probably?   

THE COURT:  September -- can we do it in October 

or is that criminal?   

THE CLERK:  September is civil and November is 

civil.  So --  

MR. SILVESTRI:  September is terrible.  I'm in a -

-  

THE COURT:  What about the first week of November?  

THE CLERK:  Second week.   

THE COURT:  I meant the second week.   

MR. SILVESTRI:  It’s hunting season.  But -- 

THE COURT:  How long would it take to try this 

case?   

MR. SILVESTRI:  They think three weeks.   

THE COURT:  Be reasonable.   

MR. SILVESTRI:  Two weeks for you?  

MR. ROBERTS:  Well, all together.   

THE COURT:  For a traffic collision?   

MR. ESCHWEILER:  I think, altogether, two weeks.   

MR. ROBERTS:  We’ve got a lot of damages, 

R.App. 369
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witnesses, Your Honor.   

MR. SILVESTRI:  Well, they have --  

MR. ROBERTS:  Probably two weeks altogether.   

MR. SILVESTRI:  That’s -- they have a lot of 

experts so if they're going to trim their expert list down, 

that would be fine.   

THE COURT:  All right.  You guys work on it.   

MR. SILVESTRI:  Okay.   

THE COURT:  She’ll give you the proposed date.  If 

that isn’t -- if you guys cannot come to an agreement, then 

let me know and we’ll do it the next stack, which would be 

when?  

THE CLERK:  The next stack would be February.   

MR. ROBERTS:  Okay.   

MR. ESCHWEILER:  Well, Judge --  

THE COURT:  It’ll be a short continuance and a 

stipulation to continue it.   

MR. ESCHWEILER:  Judge Adair moved us to the July 

stack last week at the calendar call.  If there’s going to 

be motion practice, I'd just ask that maybe we put those on 

a shortened time and perhaps --  

THE COURT:  She did?   

MR. SILVESTRI:  I just thought she vacated.   

MR. LEVEQUE:  She vacated.   

THE COURT:  She continued the calendar call.   

R.App. 370
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MR. SILVESTRI:  Yeah.  That’s all I have.   

THE CLERK:  Reset the trial date.   

THE COURT:  Who -- to reset the trial date.   

MR. ESCHWEILER:  I thought she reset it to the -- 

to July.   

MR. SILVESTRI:  No.   

THE COURT:  She doesn’t know what she’d doing 

anyway.  She got me set for trial this morning at 9:30.   

THE CLERK:  So, are we doing the November or 

February? 

THE COURT:  Well, they're going to come up -- you 

give them the dates and let them come up with it and send 

me the -- put an Order or just a requested date.   

MR. SILVESTRI:  Okay.   

THE COURT:  Either February what?   

THE CLERK:  February 11
th
 is the beginning of the 

stack.  Or November 13
th
.   

THE COURT:  And as long as there’s not --  

MR. ROBERTS:  November 15
th
?  

THE CLERK:  13
th
.   

MR. ROBERTS:  13
th
.   

THE COURT:  As long as there’s not a medical 

malpractice in November, I'll do that as a firm setting -- 

MR. SILVESTRI:  Thank you.  

THE COURT:  -- or February, I mean.   

R.App. 371
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MR. ROBERTS:  Thank you, Your Honor.  That’d be 

great.    

MR. SILVESTRI:  And I'll talk -- we’ll talk to 

counsel, Your Honor, about that, get it straight.   

THE COURT:  All right.  And Mr. Waid will talk to 

you guys and --  

MR. SILVESTRI:  Oh yeah.   

THE COURT:  You now are opposed to those guys so 

don’t talk to them anymore.   

MR. SILVESTRI:  Thank you, Your Honor.   

 

PROCEEDING CONCLUDED AT 8:35 A.M. 

*   *   *   *   * 

R.App. 372
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CERTIFICATION 

 

 

 

 

I certify that the foregoing is a correct transcript from 

the audio-visual recording of the proceedings in the 

above-entitled matter. 

 

 

 

 

AFFIRMATION 

 

 

I affirm that this transcript does not contain the social 

security or tax identification number of any person or 

entity. 
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EVENTS & ORDERS OF THE COURT

04/10/2018

  

All Pending Motions  (8:00 AM) (Judicial Officer Smith, Douglas E.)
Plaintiffs' Motion in Limine to Preclude Accident Reconstruction and Biomechanical Opinions from Defendant's Medical Experts on Order
Shortening Time . . . Plaintiffs Motion in Limine to Preclude Photographs and Repair Estimate Regarding Plaintiffs Vehicle . . . Defendant
James McNamee's Motion to Amend Order on Order Shortening Time . . . Defendant James McNamee's Motion to Continue Trial on Order
Shortening Time . . . Defendant James McNamee's Motion to Dismiss on Order Shortening Time . . . Status Check: Reset Trial Date

 
  Minutes

04/10/2018 8:00 AM
- Plaintiffs' Motion in Limine to Preclude Accident Reconstruction and

Biomechanical Opinions from Defendants' Medical Experts: Upon
Court's inquiry, Mr. Roberts advised that although the opinions were
properly disclosed in discovery, a proper foundation cannot be laid.
Defendants want to offer opinions on the forces involved in the
collision. There is no accident reconstruction or biomechanical expert
who has laid a proper foundation. Defendants have a doctor who
wants to opine that this is a low to moderate impact and the impact
was not sufficient to cause the injuries to the Defendant's spine. Mr.
Roberts discussed the Rish and Hallmark cases. Argument by Mr. Orr.
It appears to the Court that the medical experts cannot give
biomechanical or reconstruction opinions because they are not
experts in that area; however, if the medical experts want to testify and
say that it does not appear from the evidence that the injuries are
consistent with the accident that would be allowed but since the Court
has not had an opportunity to review Plaintiff's Reply, COURT
ORDERED, decision DEFERRED. Plaintiffs' Motion in Limine to
Preclude Photographs and Repair Estimate Regarding Plaintiffs'
Vehicle. Mr. Roberts advised that the Defendants failed to produce any
repair estimate or photographs of the damage to their vehicle even
though that information was specifically requested in discovery.
Argument; Plaintiffs have no way of knowing how much damage there
was to the Defendant's vehicle and without that, it is misleading and
prejudicial for them to show the jury just the pictures of the Plaintiffs'
vehicle and, because it appears the damage was minor, argue that the
forces of the collision were low and that his was a low impact collision.
Argument by Mr. Orr; he discussed the Rish case. COURT
ORDERED, decision DEFERRED. Defendant James McNamee's
Motion to Dismiss and Motion to Amend Order: Mr. Silvestri advised
that Defendant, James McNamee, died on August 12, 2017;
thereafter, a Suggestion of Death was filed. As of today, there is no
party substituted in for Defendant McNamee; once a Suggestion of
Death is provided, there is a ninety (90)-day deadline and the deadline
was December 19, 2017. The only motion filed before that date was
the Defense Motion to name a Special Administrator; the Statute says
that if the only asset available is an insurance policy a Special
Administrator should be named. Mr. Silvestri discussed the Special
Administrator vs. General Administrator issues. Pursuant to the Order

R.App. 374
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filed March 27, 2018, Fred Waid was named as the General
Administrator. Colloquy; the Court is contemplating appointing Fred
Waid as the General and Special Administrator as the Court wants the
case to go forward and be decided on the merits and not on
procedural issues. There being no objection by counsel, COURT
ORDERED, the Motion to Amend Order is GRANTED in part and
DENIED in part; Fred Waid is APPOINTED as both General and
Special Administrator. Additionally, Fred Waid shall be substituted in
as a party Defendant for James McNamee. COURT FURTHER
ORDERED, the Motion to Dismiss is DENIED. Mr. Silvestri to prepare
the Order approved as to form and content by Mr. Roberts. Defendant
James McNamee's Motion to Continue Trial: Court noted that it
appears this Motion was WITHDRAWN on April 4, 2018; however, this
matter is also set for a Status Check to Reset the Trial date. Mr.
Silvestri advised that the Five (5)-Year Rule will run in November 19,
2018, but he is working with his carrier on a stipulation because he is
not sure this matter will be ready for trial by then. Mr. Roberts advised
that it is his preference to try this matter in November but if that is not
possible, he will stipulate to an extension of the rule. Colloquy
regarding possible trial dates, counsel believe the trial will take two (2)
weeks. The November Civil trial stack begins on November 13, 2018,
and the next Civil stack begins on February 11, 2019. Court directed
counsel to meet and confer and let the Court know whether they
intend to set the matter for trial on the November stack, it will be a
FIRM setting, or whether they intend to stipulate to an extension of the
Five (5)-Year Rule; if so, a Stipulation and Order will need to be
prepared.

 
  Parties Present

Return to Register of Actions
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