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IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF THE ESTATE
OF THEODORE ERNEST SCHEIDE,
JR.
________________________________

ST. JUDE CHILDREN'S RESEARCH
HOSPITAL,

         Appellant,

v.

THEODORE E. SCHEIDE, III; and
SUSAN HOY, SPECIAL
ADMINISTRATOR,

         Respondents.
________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No.  76924
District Case No.  P082619

DOCKETING STATEMENT
CIVIL APPEALS

GENERAL INFORMATION

All appellants not in proper person must complete the docketing statement. NRAP 14(a).  The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
classifying cases for en banc, panel, or expedited treatment, compiling statistical information
and identifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c).  The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
is incomplete or inaccurate Id.  Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27 on this
docketing statement.  Failure to attach all required documents will result in the delay of your
appeal and may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107, Nev. 340, 810 P.2d 1217 (1991).  Please use tab dividers to separate
any attached documents.

1. Judicial District: Eighth Judicial District Court, State of Nevada

Department: 26 County: Clark

Judge:  Hon. Gloria Sturman District Ct. Docket No. P-14-082619-E

2. Attorney filing this docketing statement:

Attorney: Russel J. Geist, J.D., L.L.M. Telephone: (702) 385-2500

Electronically Filed
Oct 09 2018 04:09 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 76924   Document 2018-39652



Firm: 
	

Hutchison & Steffen, PLLC 	Fax: 	(702) 385-2086 
Address: 
	

10080 W. Alta Dr., Suite 200, 	Email: 	rgeist@hutchlegal.com  
Las Vegas, Nevada 89145 

Client(s): 	St. Jude Children's Research Hospital, Inc., Appellant 

If this is a joint statement by multiple applicants, add the names and addresses of other counsel and the 
names of their clients on an additional sheet accompanied by a certification that they concur in the filing 
of this statement 

3. Attorney(s) representing respondent(s): 

Attorney: 
	

Cary Colt Payne, Esq. 	Telephone: 	(702) 383-9010 
Firm: 
	

Cary Colt Payne, CHTD, 	Fax: 	(702) 383-9049 
Email: carycoltpaynechtd@yahoo.com  

Address: 	700 South Eighth Street 
Las Vegas, Nevada 89101 

Client(s): 	Theodore "Chip" E. Scheide, III, Respondent 

4. Nature of disposition below (check all that apply): 

Judgment after bench trial X 
Judgment after jury verdict 
Summary Judgment 
Default Judgment 
Dismissal 

Lack of Jurisdiction 
Failure to State a Claim 
Failure to Prosecute 
Other (specify): 

Grant/Denial of NRCP 60(b) relief 
Grant/Denial of Injunction 
Grant/Denial of declaratory relief 
Review of agency determination 
Divorce Decree 

Original 	Modification 
Other disposition (specify): 

5. Does this appeal raise issues concerning any of the following: NO 

Child custody(visitation rights only) 
Venue 
Termination of parental rights 

6. Pending and prior proceedings in this court. List the case name and docket number 
of all appeals or original proceedings presently or previously pending before this court 
which are related to this appeal: 

In re: Estate of Theodore E. Scheide Jr. a/k/a Theodore Ernest Scheide Jr. - 
P082619 

7. Pending and prior proceedings in other courts. List the case name, number and court 
of all pending and prior proceedings in other courts which are related to this appeal 
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition: 

NONE 
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8. 	Nature of the action. Briefly describe the nature of the action and the result below: 

This action is a dispute over whether a copy of decedent's will found 
among decedent's possessions after his death overcame the common law 
presumption that the original missing will was revoked or intentionally 
destroyed by the testator, and the copy of the will represents a lost will 
pursuant to NRS 136.240 subject to admission to probate. 

Appellant, as the proponent of the decedent's lost will, had the burden to 
"prove that the testator did not revoke the lost or destroyed will during 
his lifetime." Estate of Irvine v. Doyle, 101 Nev. 698, 703, 710 P2d 
1366, 1369 (1985). The Appellant's was required to show that it is more 
likely than not that the decedent left his last will unrevoked at the time of 
his death, not that the will was in physical existence at the time of the 
testator's death. Id. 

Appellant presented a copy of the decedent's October 2012 will which 
the administrator found among the decedent's possessions after his death. 
The provisions of the copy of the October 2012 Will are identical to the 
will verified by the two witnesses to the execution of the October 2012 
Will by sworn affidavit stating that the copy of the will is the same as the 
original to which they affixed their signature as requested by the 
decedent on October 2, 2012 upon its execution. Both of the witnesses, 
Kristin Tyler, the decedent's estate planning attorney, and Diane DeWalt, 
have provided sworn affidavits that they affixed their signature to the 
October 2012 Will, a copy of which was found in the possession of the 
decedent at his death. 

The only difference in the copy verified by the witnesses to the execution 
of the will and the copy presented by the administrator are the decedent's 
handwritten notes on the first page of the copy he retained until his death 
which affirmed the date of the will execution and provided instructions 
on port-mortem organ donation. The decedent's handwritten notes on 
the copy of the October 2012 Will he retained until his death do not alter 
or amend any of the dispositive, testamentary provisions of the October 
2012 Will. Therefore, the copy of the October 2012 Will in the 
decedent's possession and its contents have been clearly and distinctly 
proved by two credible witnesses, Kristin Tyler and Diane DeWalt, in 
satisfaction of NRS 136.240(3). 

The District Court found that the decedent "lacked the mental capacity to 
'revoke' the October 2012 Will after February 2014 [the date that a 
guardianship of the person and estate of the decedent was established] 
until his death in August [2014]." 

The District Court found that the Appellant failed to meet its burden of 
proof that the will was not revoked during Decedent's lifetime and 
denied the petition to admit the copy of the decedent's will as a lost will. 

25 

26 

27 

28 

9. 	Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate 
sheets as necessary: 

A) Whether the District Court erred in finding that only one witness provided 
clear and distinct testimony about the contents of lost will. 
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B) Whether the District Court erred in finding that St. Jude Children's Research 
Hospital, Inc. failed to meet its burden of proof that the Will was not revoked 
during Decedent's lifetime (while Decedent was competent). 

C) Whether the District Court erred by not considering a copy of the Decedent's 
lost will on which the Decedent himself wrote post-death instructions, and found 
among the Decedent's possessions after his death was proof that the Decedent 
did not revoke his will during his lifetime. 

5 
D) Whether the District Court's application of the lost will statute creates an 
unattainable standard of proof for a proponent of a lost will who provides a copy 
of the will as attested to by a separate affidavit from the two subscribing 
witnesses. 

E) Other matters currently under investigation. 

9 

10. 	Pending proceedings in this court raising the same or similar issues. If you are 
aware of any proceeding presently pending before this court which raises the same or 
similar issues raised in this appeal, list the case name and docket numbers and identify 
the same or similar issue raised: 

12 

NONE TO MY KNOWLEDGE 

14 

	

11. 	Constitutional issues. If this appeal challenges the constitutionality of a statute, and 
the state, any state agency, or any officer or employee thereof is not a party to this 
appeal, have you notified the clerk of this court and the attorney general in accordance 
with NRAP 44 and NRS 30.130? 

N/A X 	Yes 
	

No 

18 1 	If not, explain 

19 

	

12. 	Other issues. Does this appeal involve any of the following: 

Reversal of well-settled Nevada precedent (on an attachment, identify the case(s)) 
An issue arising under the United States and/or Nevada Constitutions 
A substantial issue of first-impression 
An issue of public policy 
An issue where en bane consideration is necessary to maintain uniformity of this 
court's decisions 
A ballot question 
If so, explain 

	

13. 	Assignment to the Court of appeals or retention in the Supreme Court. Briefly set 
forth whether the matter is presumptively retained by the Supreme Court or assigned to 
the Court of appeals under NRAP 17, and cite the subparagraph(s) of the Rule under 
which the matter falls. If appellant believes that the Supreme Court should retain the 
case despite its presumptive assignment to the Court of Appeals, identify the specific 
issue(s) or circumstances(s) that warrant retaining the case, and include an explanation 
of their importance or significance: 
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The matter involves an estate in which the corpus has a value of less than 
$5,430,000, and therefore is presumptively assigned to the Court of 
Appeals under NRAP 17(b)(15). 

14. Trial. If this action proceeded to trial, how many days did the trial last? 

One and a half days. 

Was it a bench or jury trial? 

Bench trial. 

15. Judicial disqualification. Do you intend to file a motion to disqualify or have a justice 
recuse him/herself from participation in this appeal. If so, which Justice? 

No 

TIMELINESS OF NOTICE OF APPEAL 

16. Date of entry of written judgment or order appealed from: August 6, 2018 

If no written judgment or order was filed in the district court, explain the basis for 
seeking appellate review: 

17. Date written notice of entry of judgment or order served: August 8,2018 

(a) Was service by delivery 

 

or by mail/electronic/fax 	X  . 

 

18. If the time for filing the notice of appeal was tolled by a post-judgment motion 
(NRCP 50(b), 52 (b), or 59, 

(a) Specify the type of motion, and the date and method of service of the motion, and 
date of filing. 

NRCP 50(b) Date of filing 	  

NRCP 52(b) Date of filing 	  

NRCP 59 	Date of filing 

Note: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration 
may toll the time for filing a notice of appeal. See AA Primo Builders v.  
Washington,  126 Nev. 	, 245 P.3d 1190 (2010). 

(b) Date of entry of written order resolving tolling motion: 	  

(c) Date of written notice of entry of order resolving motion served: 	  

5 



1 	 Was service by delivery 	 or by mail 	(specify). 

	

19. 	Date notice of appeal was filed: September 6,2018 

If more than one party has appealed from the judgment or order, list date each notice of 
appeal was filed and identify by name the party filing the notice of appeal: N/A 

	

20. 	Specify statute or rule governing the time limit for filing the notice of appeal, e.g., 
NRAP 4(a) or other: 

8 

9 
NRAP 4(a) 

SUBSTANTIVE APPEALABILITY 

21. 	Specify the statute or other authority granting this court jurisdiction to review the 
judgment or order appealed from: 
(a)  

NRAP 3A(b)(1) X 
NRAP 3A(b)(2) 
NRAP 3A(b)(3) 
Other (specify) 	 

NRS 38.205 
NRS 233B.150 
NRS 703.376 

 

(b) Explain how each authority provides a basis for appeal from the judgment or 
order: 

Final judgment. 

	

22. 	List all parties involved in the action or consolidated actions in the district court: 

(a) Parties: 
St. Jude Children's Research Hospital, Inc. 
Theodore "Chip" E. Scheide, III 
Susan Hoy, Administrator of the Estate of Theodore E. Scheide Jr. 

(b) If all parties in the district court are not parties to this appeal, explain in detail why 
those parties are not involved in this appeal e.g., formally dismissed, not served, or 
other: 

25 

	

26 23. 	Give a brief description (3 to 5 words) of each party's separate claims, 
counterclaims, cross-claims or third-party claims, and the date of formal 
disposition of each claim. 
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1 	 a) St. Jude Children's Research Hospital, Inc. - The decedent's lost will should 

	

2 
	 be admitted to probate; denied by final order on August 6, 2018. 

	

3 
	

b) Theodore "Chip" E. Scheide, III - The estate should be administered as if 

	

4 
	 decedent died intestate; granted by final order on August 6, 2018. 

	

5 
	 c) Susan Hoy, Administrator of the Estate of Theodore E. Scheide Jr. - None. 

	

6 24. 	Did the judgment or order appealed from adjudicate ALL the claims alleged below 
and the rights and liabilities of ALL the parties to the action or consolidated 
actions below: 

8 
Yes X 
	

No 
9 

	

10 25. 	If you answered "No" to question 24, complete the following: 
11 

(a) Specify the claims remaining pending below: 
12 

	

13 
	(b) Specify the parties remaining below: 

	

14 
	

(c) Did the district court certify the judgment or order appealed from as a final 
judgment pursuant to NRCP 54(b): 

15 

	

16 
	Yes 
	

No 

	

17 
	

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that 

	

18 
	there is no just reason for delay and an express direction for the entry of judgment: 

	

19 
	Yes 
	

No 

	

20 26. 	If you answered "No" to any part of question 25, explain the basis for seeking 

	

21 
	appellate review (e.g., order is independently appealable under NRAP 3A(b)): 

22 

	

27. 	Attach file-stamped copies of the following documents: 

• The latest-filed complaint, counterclaims, cross-claims, and third-party claims 
• Any tolling motion(s) and order(s) resolving tolling motion(s) 
• Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, 

cross-claims and/or third-party claims asserted in the action or consolidated 
action below, even if not at issue on appeal 

• Any other order challenged on appeal 
• Notices of entry for each attached order 
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VERIFICATION 

I declare under penalty of perjury that I have read this docketing statement, that the 
information provided in this docketing statement is true and complete to the best of my 
knowledge, information and belief, and that I have attached all required documents to this 
docketing statement. 

Name of Appellant: 
	

St. Jude Children's Research Hospital, Inc. 

Name of counsel of record: Russel J. Geist, J.D., LL.M. 

Date: 	  

Clark County, Nevada  
State and county where signed 
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CERTIFICATE OF SERVICE  

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and 

that on this date DOCKETING STATEMENT CIVIL APPEALS was filed 

electronically with the Clerk of the Nevada Supreme Court, and service was 

made in accordance with the master service list as follows: 

Electronic Service  
Larry J. Cohen 
P.O. Box 10056 
Phoenix, AZ 85064 
Settlement Judge 

Electronic Service 
Cary Colt Payne, Esq. 
700 S. 8 th  Street 
Las Vegas, NV 89101 
Attorney for Theodore "Chip" E. Scheide, III 

U.S. Mail 
Kim Boyer, Esq. 
Durham Jones & Pinegar 
10785 W. Twain Ave., Ste. 200 
Las Vegas, NV 89135 
Attorney for the Administrator 

DATED this  T   day of October, 2018. 

An employecuof Hutchison & Steffen, PLLC 
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1 PET 
Todd L. Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 Peccole Professional Park 
10080 West Alta Drive, Suite 200 

4 Las Vegas, Nevada 89145 
(702) 385-2500 

5 (702) 385-2086 
rgeist@hutchlegal. corn  

6 
Attorneys for St. Jude Children's 

7 Research Hospital 
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DISTRICT COURT 
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CLARK COUNTY, NEVADA 

In the Matter of the Estate of 
	

I Case No.: P-14-082619-E 

THEODORE E. SCHEIDE JR. aka 	Dept No.: PCI 
THEODORE ERNEST SCHEIDE JR., 

Deceased. 

PETITION FOR PROBATE OF LOST WILL (NRS 136.240); REVOCATION OF 

LETTERS OF ADMINISTRATION (NRS 141.050); ISSUANCE OF LETTERS  

TESTAMENTARY (NRS 136.090)  

Petitioner ST. JUDE CHILDREN'S RESEARCH HOSPITAL, INC. ("St. Jude Children's 

Research Hospital" or the "Petitioner") hereby petitions the court to admit a copy of the Last Will 

and Testament of THEODORE E. SCHEIDE JR., also known as THEODORE E. SCHEIDE, to 

probate pursuant to NRS 136.240 for administration pursuant to NRS 136 et seq., and for issuance 

of letters testamentary, and in support of this petition respectfully states as follows: 

BACKGROUND FACTS 

Procedural History  

1. 	THEODORE E. SCHEIDE JR., deceased (hereinafter "Decedent"), died on or about 

August 17, 2014, in Las Vegas, Nevada where he was a resident at the date of his death. A copy 

of the official death certificate has been filed previously with the Ex Parte Petition for 
28 



1 Appointment of Special Administrator, filed on October 12, 2014 in this matter. 

2 	2. 	In the Ex Parte Petition for Appointment of Special Administrator, SUSAN M. 

3 HOY, who was the guardian of the Decedent since February 18,2014, indicated that a copy of the 

4 Decedent's Last Will and Testament dated October 2, 2012 was found, but that she was unable to 

5 find the original.' SUSAN M. HOY was appointed as the Special Administrator of the Decedent's 

6 Estate on October 2, 2014 with the authority to open the Decedent's safe deposit box and search 

7 for the original Last Will and Testament dated October 2, 2012 ("October 2012 Will"). A copy of 

8 the October 2012 Will is attached as Exhibit I. 

9 	3. 	After searching for the Decedent's original October 2012 Will, SUSAN M. HOY 

10 petitioned the Court on January 29, 2015 to appoint her as the administrator of the Decedent's 

11 Estate with will annexed under full administration. However, the Petition was taken off calendar 

12 and withdrawn. 

13 	4. 	On May 6, 2015, SUSAN M. HOY petitioned the Court for instructions regarding 

14 the lack of original October 2012 Will, and alleged to the Court the following: 

15 	 a) 	The safe deposit box was empty; 

16 	 b) 	The drafting attorney gave the original October 2012 Will to the Decedent; 

17 	 c) 	SUSAN M. HOY did not receive or fmd any original estate planning 

18 	 documents during the guardianship; and 

19 	 d) 	"[SUSAN M. HOY] believes the Decedent destroyed any original estate 

20 	 planning documents he may have executed prior to his death."' 

21 The matter was heard on May 22, 2015, and the Court specifically: 

22 	 ORDERED that the Petitioner [SUSAN M. HOY] be appointed 
Administrator of the intestate Estate of the Decedent and that Letters 

23 	 of Administration be issued to the Petitioner. 

24 

25 
See Ex Parte Petition for Appointment of Special Administrator, filed on October 12, 

26 2014, page 1 at ¶ 3. 

27 	
2  See Petition for Instructions, filed on May 6, 2015, page 2 at I 6. 

28 	 - 2 - 
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ORDERED that in the event the estate assets are liquidated, they be 
placed in the Durham Jones & Pinegar Trust Account. 

ORDERED that no bond be required. 

5. SUSAN M. HOY filed her First and Final Account, Report of Administration 

and Petition for Final Distribution and Approval of Costs and Fees on May 18,2016 and asked 

this Court to approve distribution of the Decedent's estate by intestate succession to the Decedent's 

sole heir, THEODORE SCHEIDE, III, the Decedent's estranged son whom the Decedent had 

specifically excluded. 

Discovery of New Information About Decedent's Will  

6. Upon information and belief, KRISTIN TYLER, the Decedent's estate planning 

attorney and the drafter of the October 2012 Will, discovered in or around May 2016 that the Court 

determined on May 22, 2015 that the Decedent died intestate and that the Decedent's estate was 

to be distributed to the Decedent's estranged son whom the Decedent had specifically excluded in 

his estate planning documents. 

7. KRISTIN TYLER then contacted ST. JUDE CHILDREN'S RESEARCH 

HOSPITAL, INC. and informed ST. JUDE CHILDREN'S RESEARCH HOSPITAL, INC. that she 

recalled speaking with SUSAN M. HOY or her counsel after the Decedent's death about the 

original October 2012 Will. KRISTIN TYLER recalled informing SUSAN M. HOY or her counsel 

that the Decedent took the original with him, but that she had the original of the Decedent's prior 

Last Will and Testament dated June 8, 2012 ("June 2012 Will"), the original of which has been 

filed with the clerk of the court on May 20, 2016 pursuant to NRS 136.050. 3  A copy of the filed 

June 2012 Will is attached as Exhibit 3. The Decedent's June 2012 Will was the same as the 

October 2012 Will, except the Decedent had nominated Karen Hoagland as his Executor in the 

June 2012 Will, whereas he nominated Patricia Bowlin as his Executor in the October 2012 Will. 

8. After being presented with this information, SUSAN M. HOY filed a Petition for 

3  See Affidavit of Proof of Lost Will signed by Kristin Tyler, a copy of which is attached 
as Exhibit 2. 
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1 Proof of Will and For Issuance of Letters Testamentary Under Full Administration, Petition to 

2 Appoint Personal Representative, and Petition to Distribute and Close Estate on May 25, 2016 

3 asking the Court to admit the Decedent's June 2012 Will to probate. Concurrently, SUSAN M. 

4 HOY filed her Amended First and Final Account, Report of Administration and Petition for 

5 Final Distribution and Approval of Costs and Fees on May 25, 2016 and asked this Court to 

6 approve distribution of the Decedent's estate to ST. JUDE CHILDREN'S RESEARCH 

7 HOSPITAL, the ultimate beneficiary of the Decedent's will since Velma G. Shay had predeceased 

8 him. 

9 	9. 	Upon information and belief, counsel for THEODORE SHEIDE, HI met with 

10 counsel for SUSAN M. HOY and contended that 1) that it was improper for SUSAN M. HOY to 

11 present such a petition arguing that SUSAN M. HOY, as the personal representative of the Estate, 

0 
12 must remain neutral in any such determination, and 2) neither of the Decedent's Wills may be 

0 

13 admitted to probate to permit such deteimination until the prior Order on Petition for Instructions 

z °Wm 
o > 
Tn.  LIEz 

-1 .7,q)! 
< z 	

14 is "set aside". Thereafter, in a joint meeting with counsel for ST. JUDE CHILDREN'S 

Q- w 15 RESEARCH HOSPITAL, INC., the parties agreed that SUSAN M. HOY would withdraw her 

• 8 S' 16 Petition for Probate and Petition for Distribution and counsel for ST. JUDE CHILDRENS 1.30 

17 RESEARCH HOSPITAL, INC. would prepare a petition to admit Decedent's Last Will and 

18 Testament to probate. 

19 
	

LEGAL AUTHORITIES AND DISCUSSION 

20 	10. 	Jurisdiction is proper in this proceeding pursuant to NRS 136.010(2). At the date 

21 of death of the Decedent, the Decedent was a resident of Clark County, Nevada. 

22 	11. 	Petitioner is explicitly permitted under NRS 136.070(1) to file this Petition to have 

23 the Decedent's Will proved. ("A personal representative or devisee named in a will, or any other 

24 interested person, may, at any time after the death of the testator, petition the court having 

25 jurisdiction to have the will proved, whether the will is in the possession of that person or not, or 

26 is lost or destroyed, or is beyond the jurisdiction of the State.") NRS 141.050 also indicates that 

27 the Court may consider and allow the Decedent's Will to be proved, even after "after granting 

28 	 - 4 - 
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1 letters of administration on the ground of intestacy." In such case, "the letters of administration 

2 must be revoked and the power of the administrator ceases." Id. 

3 	12. 	The Decedent left the October 2012 Will, which Petitioner believes and on that basis 

4 alleges, is the Last Will and Testament of the Decedent. Petitioner is informed and believes and 

5 on that basis alleges, that the Decedent's October 2012 Will was duly executed in all particulars 

6 as required bylaw, and at the time of execution of the Will, the Decedent was of sound mind, over 

7 the age of eighteen (18) years and was not acting under duress or undue influence. 

8 	13. 	The original Will has not been found, but Petitioner alleges that the October 2012 

9 Will is merely lost by accident, and is entitled to be admitted to probate pursuant to NRS 136.240. 

10 To date, there has been no evidence that the Decedent revoked his will by destroying it. The only 

11 reference to the possible destruction of the Decedent's October 2012 Will is in the Petition for 

12 Instructions dated May 6, 2015, wherein the Administrator of the Estate opined that she "believes 

the Decedent destroyed any original estate planning documents he may have executed prior to his 

14 death." 

	

14. 	NRS 133.120 provides the sole means of revoking a written will as follows: 

1. A written will may only be revoked by: 

(a) Burning, tearing, cancelling or obliterating the will, with the 
intention of revoking it, by the testator, or by some person in the 
presence and at the direction of the testator; or 

(b) Another will or codicil in writing, executed as prescribed in this 
chapter. 

20 

21 A testator with capacity must intend to revoke a will in destroying the will. A will "lost by accident 

22 or destroyed by fraud without the knowledge of the testator" may still be proved as properly 

23 executed and valid, and the court may admit such will to probate. See NRS 136.230. ("If a will is 

24 lost by accident or destroyed by fraud without the knowledge of the testator, the court may take 

25 proof of the execution and validity of the will and establish it, after notice is given to all persons, 

26 as prescribed for proof of wills in other cases."). 

27 	15. 	In satisfaction of NRS 136.240(3), Petitioner presents the affidavits of DIANE L. 

15 

16 

17 

18 

19 

28 	
- 5 - 
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1 DeWALT and KRISTIN TYLER, witnesses to the October 2012 Will who both attest that to the 

2 best of their knowledge, "the Decedent did not intentionally destroy or revoke the Last Will, dated 

3 October 2, 2012." 4  KRISTIN TYLER, further declared that she "remained in contact with the 

4 Decedent after he executed his Last Will dated October 2, 2012, as his health and mental condition 

5 declined afterward." Additionally, KRISTIN TYLER, declared that she "continued to represent 

6 and advise the Decedent as his estate planning counsel until NEVADA GUARDIAN SERVICES, 

7 LLC was appointed his temporary guardian on February 18,2014 and his general guardian over his 

8 person and estate on March 19, 2014." 

9 	16. 	Additionally, KRISTIN TYLER attested that "at no time after executing his Last 

10 Will dated October 2, 2012, did the Decedent express to [her] any intention to change the 

11 disposition of his residuary estate which was then designated to VELMA G. SHAY, if living, 

12 otherwise to ST. JUDE CHILDREN'S RESEARCH HOSPITAL."' She further attested that "to 

13 the best of [her] knowledge, the Last Will dated October 2, 2012, was in existence at the death of 

14 the Decedent."' 

15 	17. 	Although SUSAN M. HOY previously indicated in her Petition for Instructions 

16 that she believes the Decedent destroyed any original estate planning documents he may have 

17 executed prior to his death, no one has presented proof of destroyed estate planning documents to 

18 this Court. Furthermore, even if destroyed estate planning documents were found, there is no 

19 evidence: 

1) that the Decedent actually destroyed his October 2012 Will or instructed 
someone to do destroy it on his behalf; 

2) that the Decedent intended to revoke his October 2012 Will by any alleged 
destruction; 

23 

24 	
4  Exhibit 2, page 2 at lines 21-22; see also Affidavit of Proof of Lost Will signed by Diane 

25 L. DeWalt, a copy of which is attached as Exhibit 4, page 2 at lines 1-2. 

26 	
5  Exhibit 2, page 2 at lines 17-20. 

27 	
6 1d at page 2 at lines 17-20. 

20 

21 

22 

28 	 - 6 - 



1 
	

3) that the Decedent was not incapacitated at the time of any alleged destruction of 
the October 2012 Will, since he was subsequently subject to a guardianship; and 

2 
4) that at the time of any alleged destruction of the October 2012 Will, the Decedent 

3 

	

	could not have had intent or ability to revoke the October 2012 Will due to his 
incapacity since he was under a guardianship. 

4 

5 Therefore, even if the October 2012 Will is alleged to have been destroyed, there is no proof that 

6 such destruction is a valid revocation of the October 2012 Will, nor can there be any proof of such. 

7 	18. 	If a person under a guardianship desires to change his estate plan, such change may 

8 only be done by the guardian with the approval of the guardianship court. See NRS 159.078(1) 

9 ("Before taking any of the following actions, the guardian shall petition the court for an order 

10 authorizing the guardian to: (a) Make or change the last will and testament of the ward. (b) Except 

11 as otherwise provided in this paragraph, make or change the designation of a beneficiary in a will, 

12 trust, insurance policy, bank account or any other type of asset of the ward which includes the 

13 designation of a beneficiary.") In order to authorize the guardian to make such change, the court 

14 must find by clear and convincing evidence that: 

15 	(A) A reasonably prudent person or the ward, if competent, would take the 
proposed action and that a person has committed or is about to commit any act, 

16 

	

	practice or course of conduct which operates or would operate as a fraud or act of 
exploitation upon the ward or estate of the ward and that person: 

(1) Is designated as a beneficiary in or otherwise stands to gain from an 
18 	 instrument which was executed by or on behalf of the ward; or 

19 	 (2) Will benefit from the lack of such an instrument; or 

20 	(b) The proposed action is otherwise in the best interests of the ward for any other 
reason not listed in this section. 

21 

22 Without such finding and order granting the guardian authority, no change to the ward's last will 

23 and testament may be made. 

24 	19. 	At no such time during the guardianship of the Decedent did NEVADA 

25 GUARDIAN SERVICES, LLC petition the court to make a change to the Decedent's last will and 

26 testament. Additionally, although ultimately withdrawn upon agreement of the parties, SUSAN M. 

27 HOY asked this Court to admit the Decedent's October 2012 Will to probate in her verified 

28 	 7 
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1 Petition dated May 25, 2016. 

2 	20. 	Therefore, based on the Affidavits of KRISTIN TYLER and DIANE L. DEWALT, 

3 Petitioner asks this Court to declare that the Decedent's October 2012 Will was more likely than 

4 not left unrevoked by the Decedent before his or her death, and order that the Decedent's October 

5 2012 Will be admitted to probate. 

6 	21. 	Alternately, if the Court believes that the lost October 2012 Will is not admissible 

7 to probate, Petitioner presents the Decedent's June 2012 Will, the original of which has been filed 

8 with the clerk of the court, for admission to probate. Petitioner is infoinied and believes and on 

9 that basis alleges, that the Decedent's June 2012 Will was duly executed in all particulars as 

10 required by law, and at the time of execution of the Will, the Decedent was of sound mind, over 

11 the age of eighteen (18) years and was not acting under duress or undue influence. 

12 	22. 	Petitioner is the surviving beneficiary of the October 2012 Will and the June 2012 

13 Will. Both the October 2012 Will and the June 2012 Will specifically disinherit the Decedent's 

14 son, THEODORE E. SCHEIDE, III, and his descendants. Additionally, both the October 2012 Will 

15 and the June 2012 instruct the executor to treat THEODORE E. SCHEIDE, III, and his descendants 

as if they predeceased the Decedent. 

	

23. 	As administration of the Decedent' s Estate has already occurred and is in fact nearly 

18 complete, Petitioner consents to SUSAN M. HOY continuing as the Personal Representative of the 

19 Estate to conclude administration and distribution of the Decedent's Estate pursuant to the 

20 Decedent's testamentary wishes. 

21 	24. 	The names, relationships, ages and residences of the heirs, next of kin, devisees and 

22 legatees of the Decedent so far is known to Petitioner are as follows: 

0 
0 

▪ uj 

• N 

_I 11 

P., 
< z 
z 	id to 

2 	?EE > 
z  

0 	W 

aj. 8 	16 

17 

23 
	

Names/Addresses 

24 	Theodore "Chip" E. Scheide, III 
6016 Wellesley Avenue 

25 	Pittsburgh, Pennsylvania 15206 
or/ 

26 	101 S. Lexington Ave. 
Pittsburgh, PA 15208 

27 

Age/Relationship 

Adult/Son 

28 	
- 8 - 
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1 	Velma G. Shay 

2 	St. Jude Children's Research Hospital 
501 St. Jude Place 

3 	Memphis, TN 38105 

Deceased/Friend 

N/A / Beneficiary 

	

4 
	

25. 	Petitioner requests that letters testamentary be issued to SUSAN M. HOY and 

5 that she serve without bond pursuant to Section 6.01 of Article Six of the Decedent's Last Will 

6 and Testament. 

	

7 	WHEREFORE, petitioner prays: 

8 
	

A. 	That the Court admit a copy of the Decedent's Will dated October 2, 2012, to 

	

9 	 probate pursuant to NRS 136.230, or alternately that the Court admit the Decedent's 

	

10 	 original Will dated June 8, 2012 to probate pursuant to NRS 136.090; 

11 
	

B. 	That the Decedent's Estate be opened for General Administration pursuant to NRS 

136 et seq.; 

C. That Letters of Administration issued to SUSAN M. HOY be revoked and that 

Letters Testamentary be issued to SUSAN M. HOY, to serve without bond or other 

security being required of her; and 

D. For such other and further relief as the Court deems just and proper. 

Dated September  i 	, 2016. 

18 

19 

20 
Todd L. Moodr̀ (5430) 

	

21 
	

Russel J. Geist (9030) 
10080 W. Alta Dr., Ste 200 

	

22 
	

Las Vegas, NV 89145 
(702) 385-2500 

	

23 
	

(702) 385-2086 Fax 
tmoody@hutchlegal.com   

	

24 	 rgeist@hutchlegal.com  
Attorneys for St. Jude Children's 

	

25 
	

Research Hospital 

26 

27 

	

28 	
9 



STATE OF TENNESSEE 
)ss 

COUNTY OF SHELBY 

fltci )ones, 	, on behalf of St. Jude Childl :en's Rescai-dalosPitakbeing first 

.di,tlyswOrri under penalty of perjury, dechtrca the following:•Sheilic ,IS the agent or. authorized• 

VERIFICATION 

By, Fted 'Jones, jr. 
(Print Name) 

Itq PircetOr tega I / ALVie 

- 

represen tin i \.,6 for the petitioner herek that she/he has read:the foregoing petition and b:nows the . 	. 

contents thereol, and that the contents are true of her/his own knowledge, except for those matters 

stated On infortria&tn and- belief, and as' to thoSe rhatters 	bele-vas' thernio be true. 

r - ST. JUDE,HILDREPSIRFSEARCH HOSP1 1 AL 

1 0 - 
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1 	 CERTIFICATE OF SERVICE  

2 	Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN, 

3 and that on this 13 th  day of September, 2016, I caused a true and correct copy of the above and 

4 foregoing PETITION FOR PROBATE OF LOST WILL (NRS 136.240); REVOCATION 

5 OF LETTERS OF ADMINISTRATION (NRS 141.050); ISSUANCE OF LETTERS 

6 TESTAMENTARY (NRS 136.090) to be served as follows: 

7 
El 	by placing same to be deposited for mailing in the United States Mail, in a 

sealed envelope upon which first class postage was prepaid in Las Vegas, 
Nevada; and/or 

pursuant to EDCR 7.26, to be sent via facsimile; and/or 

z 	pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the 
Eighth Judicial District Court's electronic filing system, with the date and time 
of the electronic service substituted for the date and place of deposit in the mail; 
and/or 

D 	to be hand-delivered; 

to the attorney(s) or parties listed below at the address and/or facsimile number 
indicated below: 

Via E-Service 
Kim Boyer, Esq. 
Durham Jones & Pinegar 
10785 W. Twain Ave., Ste. 200 
Las Vegas, NV 89135 
Attorney for the Estate 

Via U.S. Mail 
Medicaid Estate Recovery 
1100 E. William Street, Ste. 109 
Carson City, Nevada 89701 

.„4 ---  —  
An Employee of Hutchison & Steffen, LLC 

8 

9 

i (9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Via E-Service 
Cary Colt Payne, Esq. 
700 S. 8th  Street 
Las Vegas, NV 89101 
Attorney for Theodore "Chip" E. Schelde, III 
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THEODORE E SCHEIDE 

Last Will and Testament of THEODORE E. SCHEIDE 
Page 1 

22 71■'.1ti 

I, THEODORE E. SCHEIIDE, a resident of Clark County, Nevada, being of 
sound mind and disposing memory, hereby revoke any prior wills and codicils 
made by me and declare this to be my Last Will and Testament. 

Article One 
Family Information 

I am unrna ted. 

I have one child, THEODORE E. SCHEME, 

However, I am specifically disinheriting THEODORE E. SCHEIDE, III and his 
descendants, Therefore, for the purposes of my Will, THEODORE E. SCHEIDE, 
III and his descendants will be deemed to have predeceased me. 

Article Two 
Specific and General. Gifts 

Section 2.01 	Disposition of Tangible Personal Property 

I give all my tangible personal property, together with any insurance policies 
covering the property arid any claims under those policies in accordance with a 
"Memorandum for Distribution. of Personal Property" or other similar writing 
directing the disposition of the property. Any writing prepared according to this 
provision must be dated and signed by me. 

If I leave multiple written memoranda that. conflict as to the disposition of any 
item of tangible personal property, the memorandum with the most recent date 
will control as to those 'terns that are in conflict. 



If the memorandum with the most recent date conflicts with a provision of this 
Will as to the specific distribution of any item of tangible personal property, the 
provisions of the memorandum with the most recent date control as to those 
items that are in conflict. 

I intend that the writing qualify to distribute my tangible personal property 
under applicable state law. 

Section 2.02 	Contingent Distribution of Tangible Personal Property 

Any tangible personal property not disposed of by a written memorandum, or if 
choose not to leave a written memorandum, all my tangible personal property 

will be distributed as part of my residuary estate. 

Section 2.03 	1Definition of Tangible Personal Property 

For purposes of this Article, the term 'tangible personal property" inelude; but 
is not limited to my household furnishings, appliances and fixtures, works of art, 
motor vehicles, pictures, collectibles, personal wearing apparel and jewelry, 
books, sporting goods, and hobby paraphernalia. The term does not include any 
tangible property that my Executor, in its sole and absolute discretion, 
determines to be part of any business or business interest that I own at my death. 

Section 2.04 	Ademption 
• 

If property to be distributed under this Article becomes part of my probate estate 
in any manner after my death, then the gift will not adeern simply because it was 
not a part of my probate estate at my death. My Executor will distribute the ' 
property as a specific gift in accordance with this Article. But if property to be 
distributed under this Article is not part of my probate estate at my death and 
does not subsequently become part of my probate estate, then the specific gift 
made in this Article is null and void, without any legal or binding effect 

Section 2.05 	Incidental Expenses and Encumbrances 

Until property distributed in accordance with this Article is delivered to the 
appropriate beneficiary or to the beneficiary's legal representative, my Executor 
will pay the reasonable expenses of securing, storing, insuring, packing, 
transporting, and otherwise caring for the property as an administration 
expense. xcept as otherwise provided in my Will, ray Executor will distribute 

perty,4inder this Article subject to all Hens, security interests, and other 
ces on the property. 

Last Will and Testament of THEODORE E. SCHEIDE 
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Article Three 
My Residuary Estate 

Section 3.01 	Definition of My Residuary Estate 

All the remainder of my estate, including property referred to above that is not 
effectively disposed of, will be referred to in my Will as my "residuary estate." 

Section 3.02 	Disposition of My Residuary Estate 

I give my residuary estate to VELMA G. SHAY, if she survives me. 

If VELMA G. SHAY predeceases me, then I give my residuary estate to ST. JUDE 
CHILDREN'S HOSPITAL located in Memphis, Tennessee. 

Article Four 
Remote Contingent Distribution 

If,. at any time after my death, there is no person or entity then qualified to 
receive final distribution of my estate or any part of it under the foregoing 
provisions of my Will, then the portion of my estate with respect to which the 
failure of qualified recipients has occurred shall be distributed to those persons 
who would inherit it had I then died intestate owning the property, as 
determined and in the proportions provided by the laws of Nevada then in effect 
(other than THEODORE E SCHEIDE, III and his de.scendants). 

Article Five 
Designation of Executor 

Section 3.01 	Executor 

I name PATRICIA BOWLIN as my Executor. If PATRICIA 0OWLIN fails or 
ceases to act as my Executor, [name NEVADA STATE BANK as my Executor. 

Last Will and Testament of THEODORE E. SCHEIDE 
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Section 5.02 	Guardian for Testator 

If I should become mentally incompetent to handle my affairs prior to my 
demise, I request that PATRICIA 130WLIN be appointed guardian of my estate 
and my person, to serve .without bond. In the event that she is unable or 
unwilling to serve, then I request that a representative from NEVADA STATE 
BANK be appointed guardian of my estate and my person, to serve without 
bond. 

Article Six 
General Administrative Provisions 

The provisions of this Article apply to my probate estate. 

Section 6.01 	No Bond 

No Fiduciary is required to furnish any bond for the faithful performance of the 
Fiduciary's duties, unless required by a court of competent jurisdiction and only 
if the court finds that a bond is needed to protect the interests of the beneficiaries. 
No surety is required on any bond required by any law or rule of court, unless 
the court specifies that a surety is necessary. 

Section 6.02 	Distributions to Incapacitated Persons and Persons Under 
Twenty-One Years of Age 

ff my Executor is directed to distribute any share of my probate estate to any 
beneficiary who is under the age of 21 years or is in the opinion of my Executor, 
under any form of incapacity that renders such beneficiary unable to advdnister 
distributions properly when the distribution is to be made, my Executor may, as 
Trustee, in my Executor's discretion, continue to hold such beneficiary's share as 
a separate trust until the beneficiary reaches the age of 21 or overcomes the 
incapacity. My Executor shall then distribute such beneficiary's trust to hirn or 
her. 

While any trust is being held under this Section, my Independent Trustee may 
pay to the beneficiary for whom the trust is held such amounts of the net income 
and principal as the Trustee dete.rrnines to be necessary or advisable for any 
purpose. If there is no Independent Trustee, my Trustee shall pay to the 
,..beneficiam- for whom the trust is held such amounts of the net income and 



principal as the fiduciary determines to be necessary or advisable for the 
bertefidary's health, education, maintenance or support 

Upon the death of the beneficiary, my Trustee shall distribute any remaining 
property M the trust, including any accrued and undistributed income, to such 
persons as such beneficiary appoints by his or her Will. This general power may 
be exercised in favor of the beneficiary, the beneficiary's estate, the beneficiary's 
creditors, or the creditors of the beneficiary's estate. To the extent this general 
power of appointment is not exercised, on the death of the beneficiary, the trust 
property is to be distributed to the beneficiary's then living descendants, per 
stirpes, or, if none, per stIrpes to the living descendants of the beneficiary's nearest 
lineal ancestor who was a descendant of mine, or if no such descendant is then 
living, to my then living descendants, per stirpes. If I have no then living 
descendants the property is to be distributed under the provisions of Article Four 
entitled "Remote Contingent Distribution.' 

Sectien 6,05 	Maximum Term for Trusts 

Notwithstanding any other provision of my Will to the corthary, unless 
terminated earlier under other provisions of my Will, each trust created under 
my Will will terminate 21 years after the last to the of the descendants of my 
maternal and paternal grandparents who are living at the time of my death. 

At that time, the retrial/ling trust property will vest in and be distributed to the 
persons entitled to receive mandatory distributions of net income of the trust and 
in the same proportions. If no beneficiary is entitled to mandatory distributions 
of net income, the remaining trust property will vest in and be distributed to the 
beneficiaries entitled to receive discretionary distributions of net income of the 
trust, in equal shares per stirpes. 

Section 6.04 	Representative of a Beneficiary 

The guardian of the person of a beneficiary may act for such beneficiary for all 
purposes under my Will or may receive information on behalf of such 
beneficiary. 

Section 605 	Ancillary Administration 

In the event ancillary administration is required or desired and my domiciliary 
Executor is unable or unwilling to act as an ancillary fiduciary, my domiciliary 
Executor will have the power to designate, compensate, and remove the ancillary 

uciry.,The ancillary fiduciary may, be either a natural person or a 

Last Will and Testament of TMODORB B. SCIMIDE 
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corporation. My domiciliary Executor may de.legate•to such ancillary fiduciary 
such powers granted to My original Executor as my Executor may deem proper, 
including the right to serve without bond or surety on bond. "The net proceeds of 
the ancillary estate are to be paid over to the domiciliary Executor. 

Section 6.06 	Delegation of Authority; Power of Attorney 

Any Fiduciary may, by an instrument in writing, delegate to any other Fiduciary 
the right to exercise any power, including a discretionary power, granted the 
Fiduciary in my Will During the time a delegation under tins Section is in effect, 
the Fiduciary to whom the delegation was made may exercise the power to the 
same extent as if the delegating Fiduciary had personally joined in the exercise of 
the power. The delegating Fiduciary may revoke the delegation at any time by 
giving written notice to the Fiduciary to whom the power was delegated. 

The Fiduciary may execute and deliver a revocable or irrevocable power of 
attorney appointing any individual or corporation to transact any and all 
business on behalf of the trust The power of attorney may grant to the attorney-
in-fact all of the rights, powers, and discretion that the Fiduciary could have 
exercised. 

Section 6.07 	Merger of Corporate Fiduciary 

If any corporate fiduciary acting as my Fiduciary under my Will is merged with 
or transfers substantially all of its trust assets to another corporation or if a 
corporate fiduciary changes its name, the successor shall automatically succeed 
to the position of my Fiduciary as if originally named my Fiduciary. No 
document of acceptance of the position of my Fiduciary shaill be required. 

Article Seven 
Powers of My Fiduciaries 

Seetiort 7.01 	Fiduciaries' Powers Act 

My Fiduciaries may, without prior authority from any court, exercise all powers 
conferred by ray Will or by common law or by Nevada Revised Statutes or other 
statute of the State of Nevada or any other jurisdiction. whose law applies to my 
Will My Executor has absolute discretion in exercising these powers. Except as 

Last Will and Testament of THEODORE E. SCHEIDE 
Page 6 



specifically limited by my Will, these powers extend to all property held by my 
fiduciaries midi the actual distribution of the property. 
Section 7.02 	Powers Granted by State Law 
In addition to all of the above powers, my Executor may, without prior authority 
from any court, exercise all powers conferred by my Will; by common law; by 
the laws of the State of Nevada, including, without limitation by reason of this 
enumeration, each and every power enumerated .  in NRS- 163/65 to 163.410, 
inclusive; or any other jurisdiction whose law applies to my Will my Executor 
has absolute discretion in exercising these powers. Except as specifically limited 
by my Will, these powers extend to all property held by my fiduciaries until the 
actual distribution of the property. 

Section 7.03 	Alternative Distribution Methods 

My Fiduciary may make any payment provided for under my Will as follows: 

Directly to the beneficiary; 

In any form allowed by applicable state law for gifts or transfers to 
minors or persons under a disability; 

To the beneficiary's guardian, conservator, agent under a durable 
power .of attorney or caregiver for the benefit of the beneficiary; or 

By direct payment of the beneficiary's expenses, made in a manner 
consistent with the proper exercise of the fiduciary's dudes 

, hereunder, A receipt by the recipient for any such distribution 
fully discharges my Fiduciary. 

Article Eight 
Provisions for Payment of Debts, Expenses and Taxes 

Section MI 	Payment of Debts and Expenses 

I direct that all my legally enforceable debts, secured and unsecured, be paid as 
soon as practicable after my death. 

Last Will and Testament of THEODORE E. SCHEME 
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Section 8.02 	No Apportionment 

Except as otherwise provided irt this Article or elsewhere in my will, my 
Executor shall provide for payment of all estate, inheritance and succession taxes 
payable by reason of my death ("death taxes") from my residuary estate as an 
administrative expense without apportionment and will not seek contribution 
toward or recovery of any death tax payments from any individual. 

For the purposes of this Artide, however, the term "death taxes" does not 
include any additional estate tax imposed by Section 2031(c)(5)(C), Section 
2032A(c) or Section 2057(1) of the Internal Revenue Code or any other 
comparable taxes imposed by any other taxing authority. Nor does the term 
include any generation-skipping transfer tax, other than a direct skip. 

Section 8.03 	Protection of Exempt Property 

Death taxes are not to be allocated to or paid from any assets that are not 
included in my gross estate for federal estate tax purposes. In addition; to the 
extent practicable, my Trustee should not pay any death taxes from assets that 
are exempt for generation-skipping transfer tax purposes. 

Section 8.04 	Protection of the Charitable Deduction 

Death taxes are not to be allocated to or paid from any assets passing to any 
organization that qualifies for the federal estate tax charitable deduction, or from 
any assets passing to a split-interest charitable trust, unless my Executor has first 
used all other assets available to my Executor to pay the taxes. 

Section 8.05 	Property Passing Outside of My Will 

Death taxes imposed with respect to property included in my gross estate for 
purposes of computing the tax and passing other than by my Will are to be 
apportioned among the persons and entities benefited in the proportion that the 
taxable value of the property or interest bears to the total taxable value of the 
property and interests received by all persons' benefited., The values to be used 
for the apportionment are the values as finally determined under federal, state, 
or local law as the case maybe.. 

Section 8,06 	No Apportionment Between Current and Future Interests 

a interest in income and no estate for years or for life or other temporary 
rest in any property or trust is to he subject to apportionment as between the 

Last Will and Testament of THEODORE E. 8CHEIDE 
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temporary interest and the remainder. The tax on the temporary interest and the 
tax, if any, on the remainder are chargeable against the corpus of the property or 
trust subject to the temporary interest and remainder. 

Section 8,07 	Tax Elections 

In exercising any permitted elections regarding taxes, my fiduciaries may make 
any decisions that they deem to be appropriate in any circumstances, and my 
fiduciaries are not required to make any compensatory adjustment as a 
consequence of any election. My Executor may also pay taxes or interest and 
deal with any tax refunds, interest or credits as my Executor deems to be 
necessary or advisable in the interest of my estate. 

My Executor, in his or her sole and absolute discretion, may make any 
adjustments to the basis of my assets authorized by law, including but not 
limited to increasing the basis of any property included in my gross estate, 
whether or not passing under my Will, by allocating any amount by which the 
basis of my assets may be increased. My Executor is not required to allocate 
basis increase exclusively, primarily or at all to assets passing under my Will as 
opposed to other property included in my gross estate. My Executor may elect, 
in his or her sole and absolute discretion, to allocate basis increase to one or more 
assets that my Executor receives or in which my Executor has a personal interest, 
to the partial or total exclusion of other assets with respect to which such 
allocation could be made. My Executor may not be held liable to any person for 
the exercise of his or her discretion. under this Section. 

Article Nine 
Definitions and General Provisions 

Section 9.01 	Cremation Instructions 

I wish that my remains be cremated and buried in accordance with my pre-paid 
funeral arrangements with Palm Mortuary in Las Vegas, Nevada. 

Section 9.02 	Definitions 

For purposes a my Will arid for the purposes of any trust established under my 
I, the 011ovfing definitions apply: 

Last Will and Testament of THEODORE E. SCHEIDE 
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(a) Incapacity 

cept as otherwise provided in my Will, a person is deemed to be 
capacitated in any of the.following circumstances. 

Last Will and Testament of THEODORE E. SCHEME 
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(a) Adopted and Afterborn Persons 

A legally adopted person in any generation and his or her 
descendents, including adopted descendants, will have the same 
rights and will be treated in the same manner under my Will as 
natural children of the adopting parent, provided the person is 
legally adopted before attaining the age of 18 years. A person will 
be deemed to be legally adopted if the adoption was legal in the 
jurisdiction in which it occurred at the time that it occurred. 

A fetus in Ware that is later born alive will be considered a person 
in being during the period of gestation. 

(b) Descendants 

The term "descendants" means any one or more person who 
follows in direct descent (as opposed to collateral descent) from a 
person, such as a person's children, grandchildren, or other 
descended individuals of any generation. 

(c) f iduciary 

"Fiduciary" or "Fiduciaries" refer to my Executor, My "Executor' 
includes any executor, ancillary executor, administrator, or 
ancillary administrator, whether local or foreign, and whether of all 
or part of my estate, multiple Executors, and their successors. 

Except as otherwise provided in this Last Will arid Testament, a 
fiduciary has no liability to any party for action (or inaction) taken 
in good faith. 

(d) Good faith 

For the purposes of this Last Will arid Testament, a fiduciary has 
acted in good faith if (1) its action or inaction is not a result of 
intentional wrongdoing,. OP the fiduciary did not make the decision 
with reckless indifference to the interests of the beneficiaries, and 
(iii) its action or inaction does not result in an improper personal 
pecuniary benefit to the fiduciary. 



(1) The Opinion of Two Lieensed Physicians 

An individual is deemed to be incapacitated 
whenever, in the opinion of two licensed physicians, 
the individual is unable to effectively manage his or 
her property or financial affairs, whether as a result of 
age, illness, use of prescription medications, drugs or 
other substances, or any other cause. 

An individual is deemed to be restored to capacity 
whenever the individual's personal or attending 
physician provides a written opinion that the 
individual is able to effectively manage his or her 
property and financial affairs. 

(2) Court Determination 

An individual is deemed to be incapacitated if a court 
of competent jurisdiction has declared the individual 
to be disabled, incompetent or legally incapacitated. 

(3) Detention, Disappearance or Absence 

An individual is deemed to be incapacitated 
whenever he or she cannot effectively manage his or 
her property or financial affairs due to the 
individual's unexplained disappearance or absence 
for more than 30 days, or whenever, he or she is 
detained under duress. 

An individual's disappearance, absence or detention 
under duress may be established by an affidavit of 
any fiduciary. The affidavit must describe the 
circumstances of an individual's detention under 
duress, disappearance, or absence and may be relied 
upon by any third party dealing in good faith with 
my fiduciary in reliance upon the affidavit. 

An individual's disappearance, absence, or detention 
under duress may ,be established by an affidavit of 
my. Executor, 
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(f) Internal Revenue Code 

References to the "Internal Revenue Code' or to its provisions are 
to the Internal Revenue Code of 1986, as amended from time to 
time, and the corresponding Treasury Regulations, if any 
References to the "Treasury Regulations," are to the Treasury 
Regulations under the Internal Revenue Code in effect from dine to 
time If a particular provision of the Internal Revenue Code is 
renumbered, or the Internal Revenue Code is superseded by a 
subsequent federal tax law, any reference will be deemed to be 
made to the renumbered provision or to the corresponding 
provision of the subsequent law, unless to do so would clearly be 
contrary to my intent as expressed in my Will The same rule 
applies to references to the Treasury Regulations 

(g) Legal Representative 

As used in my Will, the term 'legal representative" means a 
person's guardian, conservator, personal representative, executor, 
administrator,- Trustee, or any other person or entity personally 
representing a person or the person's estate. 

(111) 
	

Per Stirpes 

Whenever a distribution is to be made to à. person's descendants per 
stirpes, the distribution will be divided into as many equal shares as 
there are then-living children of that person and deceased children 
of that person who left then-living descendants. Each then-living 
child will receive one share and the share of each deceased child 
will be divided among the deceased child's then-living descendants 
in the same manner. 

(i) Primary Beneficiary 

The Primary Beneficiary of a trust created under this agreement is 
the oldest Income Beneficiary of that trust unless some other 
individual is specifically designated as the Primary Beneficiary of 
that separate trust, 

(j) Shall and May 

es,s otherwise specifically provided in my Will or by the context 
in which used, I use the word "shall" in my Will to command, 
direct or require, and the word "may" to allow or permit, but not 
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require. In the context of my Trustee, when I use the word "may' I 
intend that my Trustee may act in its sole and absolute discretion 
unless otherwise stated in ray Will. 

(k) Trust 

The term "trust," refers to any trusts created under the terms of my 
Will. 

(I) 	Trustee 

The term "my Trustee" refers to any person or entity that is from 
time to time acting as the Trustee and includes each Trustee 
individually, multiple Trustees, arid their successors. 

(in) Other Definitions 

Except as otherwise provided in my Will,,, terms shall be as defined 
in Nevada Revised Statutes as amended after the date of my Will 
and after my death. 

Seed n 9.03 	Contest Provision 

If any beneficiary of my Will or any trust created under the terms of my Will, 
alone or in conjunction with any other person engages in any of the following 
actions, the right of the beneficiary to take any interest given to the beneficiary 
under my Will or any trust treated under the terms of my Will will be 
determined as it would have been determined as if the beneficiary predeceased 
me without leaving any surviving descendants. 

Contests by a claim of undue influence, fraud, menace, duress, or 
lack of testamentary capacity, or otherwise objects in any court to 
the validity of (a) my Will, (b) any trust treated under the terms of 
my Will, or (c) any beneficiary designation of an annuity, 
retirement plan, IRA, Keogh, pension or profit sharing plan, or 
insurance policy signed by me, (collectively referred to hereafter in 
this Section. as "Document" or 'Documents") or any amendments 
or codicils to any Document; 

Seeks to obtain an. adjudication in any court proceeding that a 
Document or any of its provisions is void, or otherwise seeks to 
void, nullify, or set aside a Document or any of its provisions; 
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Piles suit on a creditor's claim filed in a probate of my estate, 
against my estate, or any other Document, after rejection or lack of 
action by the respective fiduciary; 

Files a petition or other pleading to change the character 
(community, separate, joint tenancy, partnership, domestic 
partnership, real or personal, tangible or intangible) of property 
already so characterized by a Document; 

Files a petition to impose a constructive trust or resulting trust on 
any assets of my estate; or 

Participates in any of the above actions in a manner adverse to my 
estate, such as conspiring with or assisting any person who takes 
any of the above actions. 

My Executor may defend, at the expense of my estate, any violation of this 
Section, A "contest' includes any action described above in an arbitration 
proceeding, but does not include any action described above solely in a 
mediation not preceded by a filing of a contest with a court. 

Section 9.04 	Survivorship Presumption 

If any beneficiary is living at my death, but dies within 90 days thereafter, then 
the beneficiary will be deemed to have predeceased me for all purposes of my 
Will. 

Section 9.05 	General Provisions 

The following general provisions and rules of construction apply to my Will: 

(a) Singular and Plural; Gender 

Unless the context requires otherwise, words denoting the singular 
may be construed as plural and words of the plural may be 
construed as denoting the sinvlar. Words of one gender may be 
construed as denoting another gender as is appropriate within the 
context The word "or" when used in a list of more than two items 
may function as both a conjunction and a disjunction as the context 
requires or pennits. 
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(b) Headingsof Articles, Sections, and Subsections 

The 'headings of Ardeles,.Sections,.4ncisitbseetionsi*4 Within my 
Will are included solely for the convenience and reference of the 
reader. They have no significance hi the interpretation or 
Construction:of My Will. 

(c) Governing State Law 

My Will shall be governed, construed and administered according 
to the laws of Nevada as from time to dme amended. Questions of 
administration of any trust established under my Will are to be 
determined by the laws of the situs of administration of that trust, 

(d) Notices 

Unless otherwise stated, whenever my Will calls for notice, the 
notice will be in writing and will be personally delivered with 
proof of delivery, or mailed postage prepaid by certified mail, 
return receipt requested, to the last known address of the party 
requiring notice, Notice will be effective on the date personally 
delivered or on the date of the return receipt If a party giving 
notice does not receive the return receipt but has proof that he or 
she mailed the notice, notice will be effective on the date it would 
normally have been received via certified mail. If notice is required 
to be given, to a minor or incapacitated individual, notice will be 
given to the parent or legal representative of the minor or 
incapacitated individual. 

(e) Severability 

The invalidity or unenforceability of any provision of my Will does 
not affect the validity, or enforceability of any other provision of my 
Will If a court of competent jurisdiction determines that any 
provision is invalid, the remaining provisions of my Will are to be 
interpreted arid construed as if any invalid provision had never 
been included in my Will, 

REST OF PAGE INTENTIONALLY LEFT BLANK 
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De8aran Kriai4Me1yler 

L THEODORE E. SCHEIDE, sign my name to this instrument consisting of 
sixteen (16) pages on October 2012, and being first duly sworn, do hereby 
declare to the undersigned authority that I sign and execute this instrument as 
my Last Will and Testament, that I sign it willingly, that I execute it as my free 
and voluntary act for the purposes therein expressed, and that I am eighteen 
years of age or older, of sound mind, And ubder no constraint or undue 
influence. 

11)E, Testator 

Under penalty of perjury pursuant to the law of ihe State of Nevada, the 
undersigned, KRISTIN M, TYLER and DIANE L. Ileitis/ALT declare that the 
following is true of their own knowledge'. That they witnessed the execution of 
the foregoing will of the testator, THEODORE E. SCHELDE; that the testator 
subscribed the will and declared it to be his last will and testament in their 
presence; that they thereafter subscribed the will as witnesses in the presence of 
the testator and in the presence of each other and at the request of the testator; 
and that-  the testator at the time of the execution of the will appeared to them to 
be of full age and of sound mind and memory. 

Dated this 7-- day of October, 2012. 

Declarant 2 - Diane L. DeWalt 

Residing at. 

3960 Howard Hughes Parkway 
9th Floor 
Las Vegas, Nevada 89169  

Residing at 

3960 Howard Hughes Parkway 
9th Floor 
Las Veg; Nevada 89169 
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1 
AXF 

2 Todd L. Moody (5430) 
Russel J. Geist (9030) 

3 HUTCHISON & STEFFEN, LLC 
Peccole Professional Park 

4 

	

	10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 

5 	(702) 385-2500 
(702) 385-2086 

6 	rgeist@hutchlegal.com   

7 
	

Attorneys for St. Jude Children's 
Research Hospital 

8 
DISTRICT COURT 

9 	
CLARK COUNTY, NEVADA 

10 

11 	In the Matter of the Estate of 

12 	'THEODORE E. SCHEIDE JR. aka 
THEODORE ERNEST SCHEIDE JR., 

13 
Deceased. 

14 

15 

I Case No.: P-14-082619-E 

Dept No.: PCI 

AFFIDAVIT OF PROOF OF LOST WILL 
16 

I, KRISTIN M. TYLER, being first duly sworn, do hereby declare to the undersigned 
17 

authority that I was a Witness to the Last Will and Testament dated October 2, 2012 ("Last 
18 

Will") of THEODORE E. SCHEIDE, JR., also sometimes known as THEODORE E. 
19 

SCHELDE ("Decedent") , and did sign as a witness on that Last Will. I can further attest 
20 	

that the Decedent signed and executed the instrument as his Last Will on October 2, 2012, 
21 	

and that he signed it willingly, and that he executed it as his free and voluntary act for the 
22 	

purposes therein expressed and to the best of my knowledge the Decedent was at that time 
23 	eighteen years of age or older, of sound mind and under no constraint or undue influence. 
24 	I further attest that the Decedent signed and executed the Last Will dated October 2, 
25 	2012 in the presence of myself and Diane DeWalt, and we both subscribed the Attestation 

26 	to the Last Will in the presence of the Decedent. 

27 	I further attest that the Decedent contacted me as his estate planning counsel to 

28 
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discuss changes in his wishes expressed in his previous Last Will and Testament dated June 

8, 2012, which I had drafted as the attorney for the Decedent and was the Decedent's regular 

course of action when he wanted to change the wishes expressed in his prior estate planning 

documents. Specifically, the Decedent wanted to remove the nomination of KAREN 

HOAGLAND as the Executor under Article Five of the Last Will and Testament dated June 

8, 2012, and instead appoint PATRICIA BOWLEN as the Executor. 

I further attest that in discussing the preparation of Last Will dated October 2, 2012, 

the Decedent did not express any desire to change the disposition of his residuary estate 

which was then designated to VELMA G. SHAY, if living, otherwise to ST. JUDE 

CHILDREN'S RESEARCH HOSPITAL. 

I further attest that I remained in contact with the Decedent after he executed his Last 

Will dated October 2, 2012, as his health and mental condition declined afterward, and 

I further attest that I continued to represent and advise the Decedent as his estate 

planning counsel until NEVADA GUARDIAN SERVICES, LLC was appointed his 

temporary guardian on February 18,2014 and his general guardian over his person and estate 

on March 19, 2014. 

I can further attest that at no time after executing his Last Will dated October 2, 2012, 

did the Decedent express to me any intention to change the disposition of his residuary estate 

which was then designated to VELMA G. SHAY, if living, otherwise to ST. JUDE 

CHILDREN'S RESEARCH HOSPITAL. 

I further attest that, to my knowledge, the Decedent did not intentionally destroy or 

revoke the Last Will dated October 2, 2012, and that to the best of my knowledge this was 

the Decedent's Last Will and Testament. I can further attest that, to the best of my 

knowledge, the Last Will dated October 2, 2012, was in existence at the death of the 

Decedent. 

I further attest that, after the death of the Decedent, I was contacted by 

NEVADA GUARDIAN SERVICES, LLC or its counsel and asked if I had the original of 

Page 2 of 3 



Last Will dated October 2, 2012. I informed NEVADA GUARDIAN SERVICES, LLC or 

its counsel that the Decedent chose to retain the original executed Last Will dated October 

2, 2012, but that I had the original of the Decedent's Last Will and Testament dated June 8, 

2012, which differed only in the nomination of the Executor. I was not asked for the original 

of the Decedent's Last Will and Testament dated June 8, 2012, nor was I contacted by 

NEVADA GUARDIAN SERVICES, LLC or its counsel regarding the Decedent's estate to 

provide an affidavit of lost will pursuant to NRS 136.240(4) regarding the Last Will dated 

October 2, 2012. 

DATED this September 7, 2016. 

STATE OF NEVADA 

COUNTY OF CLARK 

Subscribed and Sworn to before me this 7th day of September, 2016. 

- 

Lait/6 	- 
Notary Public 
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CAROLINE I0FANELLI 
Notary Public-State of Nevada 

• 	 4 	APPT. NO. 15-2302-1 
My App, Expires July 07, 2019 
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Court Division Administrator 

9217)7201-6 
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Garman Turner Gordon 
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W-16-010344 

Last Will and Testament 
of 

THEODORE E. SCHEIDE 

Electronically Filed 
05/20/2016 

CLO 

CLERK OF THE COURT 

I, THEODORE E. SCHEIDE, a resident of Clark County, Nevada, being of 
sound mind and disposing memory, hereby revoke any prior wills and codicils 
made by me and declare this to be my Last Will and Testament. 

Article One 
Family Information 

I am unmarried. 

I have one child, THEODORE E. SCHEIDE, ffl 

However, I am specifically disinheriting THEODORE E. SCHEIDE, III and his 
descendants. Therefore, for the purposes of my Will, THEODORE E. SCHEIDE, 
III and his descendants will be deemed to have predeceased me. 

Article Two 
Specific and General Gifts 

Section 2.01 	Disposition of Tangible Personal Property 

I give all my tangible personal property, together with any insurance policies 
covering the property and any claims under those policies in accordance with a 
"Memorandum for Distribution of Personal Property" or other similar writing 
directing the disposition of the property. Any writing prepared according to this 
provision must be dated and signed by me. 

If I leave multiple written memoranda that conflict as to the disposition of any 
item of tangible personal property, the memorandum with the most recent date 
will control as to those items that are in conflict. 
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If the memorandum with the most recent date conflicts with a provision of this 
Will as to the specific distribution of any item of tangible personal property, the 
provisions of the memorandum with the most recent date control as to those 
items that are in conflict 

I intend that the writing qualify to distribute my tangible personal property 
under applicable state law. 

Section 2.02 	Contingent Distribution of Tangible Personal Property 

Any tangible personal property not disposed of by a written memorandum, or if 
I choose not to leave a written memorandum, all my tangible personal property 
will be distributed as part of my residuary estate, 

Section 2.03 	Definition of Tangi e e son rope 

For purposes of this Article, the term "tangible personal property" includes but 
is not limited to my household furnishings, appliances and fixtures, works of art, 
motor vehicles, pictures, collectibles, personal wearing apparel and jewelry, 
books, sporting goods, and hobby paraphernalia. The term does not include any 
tangible property that my Executor, in its sole and absolute discretion, 
determines to be part of any business or business interest that I own at my death. 

Section 2.04 	Ademption 

If property to be distributed under this Article becomes part of my probate estate 
in any manner after my death, then the gift will not adeem simply because it was 
not a part of my probate estate at my death My Executor will distribute the 
property as a specific gift in accordance with this Article. But if property to be 
distributed under this Article is not part of my probate estate at my death and 
does not subsequently become part of my probate estate, then the specific gift 
made in this Article is null and void, without any legal or binding effect 

Section /05 	Incidental Expenses and Encumbrances 

Until property distributed in accordance with this Article is delivered to the 
appropriate beneficiary or to the beneficiary's legal representative, my Executor 
will pay the reasonable expenses of securing, storing, insuring, packing, 
transporting, and otherwise caring for the property as an administration 
expense. Except as otherwise provided in my Will, my Executor will distribute 

pperty under this Article subject to all liens, security interests, and other 
un-,tbrances on the property. 
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Article Three 
My Residuary Estate 

Section 3.01 	Definition of My Residuary Estate 

All the remainder of my estate, including property referred to above that is not 
effectively disposed of, will be referred to in my Will as my "residuary estate," 

Section 3.02 	Disposition of My Residuary Estate 

I give my residuary estate to VELMA G. SHAY, if she survives me. 

Tf VET MA G. SHAY predeceases me, then I give my residuary estate to ST, JUDE 
CHILDREN'S HOSPITAL located in Memphis, Tennessee. 

Article Four 
Remote Contingent Distribution 

lf, at any tirne after my death, there is no person or entity then qualified to 
receive final distribution of my estate or any part of it under the foregoing 
provisions of my Will, then the portion of my estate with respect to which the 
failure of qualified recipients has occurred shall be distributed to those persons 
who would inherit it had I then died intestate owning the property, as 
determined and in the proportions provided by the laws of Nevada then in effect 
(other than THEODORE E. SCHEIDE, Ill and his descendants). 

Article Five 
Designation of Executor 

Section 5.01 	Executor 

I name KAREN HOAGLAND as My Executor. If KAREN HOAGLAND fails or 
ceases to act as my Executor, I name NEVADA STATE BANK as my Executor. 
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Section 5.02 	Guardian for Testator 

If I should become mentally incompetent to handle my affairs prior to my 
demise, I request that KAREN HOAGLAND be appointed guardian of my estate 
and my person, to serve without bond. In the event that she is unable or 
unwilling to serve, then I request that a representative from NEVADA STATE 
BANK be appointed guardian of my estate and my person, to serve without 
bond. 

Article Six 
General Administrative Provisions 

Section 6.01 
	

No Bond 

No Fiduciary is required to furnish any bond for the faithful performance of the 
Fiduciary's duties, unless required by a court of competent jurisdiction and only 
if the court finds that a bond is needed to protect the interests of the beneficiaries. 
No surety is required on any bond required by any law or rule of court, unless 

the court specifies that a surety is necessary, 

Section 6.02 	Distributions to Incapacitated Persons and Persons Under 
Twenty-One Years of Age 

If my Executor is directed to distribute any share of my probate estate to any 
beneficiary who is under the age of 21 years or is in the opinion of my Executor, 
under any form of incapacity that renders such beneficiary unable to administer 
distributions properly when the distribution is to be made, my Executor may, as 
Trustee, in my Executor's discretion, continue to hold such benefidary's share as 
a separate trust until the beneficiary reaches the . age of 21 or overcomes the 
incapacity. My Executor shall then distribute such beneficiary's trust to him or 
her. 

While any trust is being held under this Section, my Independent Trustee may 
pay to the beneficiary for whom the trust is held such amounts of the net income 
and principal as the Trustee determines to be necessary or advisable for any 
purpose. If there is no Independent Trustee, my Trustee shall pay to the 
beneficiary for whom the trust is held such amounts of the net income and 
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principal as the fiduciary determines to be necessary or advisable for the 
beneficiary's health, education, maintenance or support. 

Upon the death of the beneficiary, my Trustee'shall distribute any remaining 
property in the trust, including any accrued and undistributed income, to such 
persons as such beneficiary appoints by his or her Will. This general power may 
be exercised in favor of the beneficiary, the beneficiary's estate, the beneficiary's 
creditors, or the creditors of the beneficiary's estate. To the extent this general 
power of appointrhent is not exercised, on the death of the beneficiary, the trust 
property is to be distributed to the beneficiary's then living descendants, per 
stirpes, or, if none, per stirpes to the living descendants of the beneficiary's nearest 
lineal ancestor who was a descendant of mine, or if no such descendant is then 
living, to my then living descendants, per stirpes. If I have no then living 
descendants the property is to be distributed under the provisions of Article Four 
er—Ittted'Rem-ote-eo Lilgent Dis 

Section 6.03 	Maximum Term for Trusts 

Notwithstanding any other provision of my 'Will to the contrary, unless•
terminated earlier under other provisions of my Will, each trust created under 
my Will will terminate 21 years after the last to die of the descendants of my 
maternal and paternal grandparents who are living at the time of my death. 

At that time, the remaining trust property will vest in and be distributed to the 
persons entitled to receive mandatory distributions of net income of the trust and 
in the same proportions. If no beneficiary is entitled to mandatory distributions 
of net income, the remaining trust property will vest in and be distributed to the 
beneficiaries entitled to receive discretionary distributions of net income of the 
trust, in equal shares per stirpes. 

Section 6.04 	Representative of a Beneficiary 

The guardian of the person of a beneficiary may act for such beneficiary for all 
purposes unclea. my  Will or may receive information on behalf of such 
beneficiary. 

Section 6.05 	Ancillary Administration 

In the event ancillary administration is required or desired and my domiciliary 
Executor is unable or unwilling to act as an ancillary fiduciary, my domiciliary 
.Executor will have the power to designate, compensate, and remove the ancillary 

biuciary. The ancillary fiduciary may be either a natural person or a 

\ H 
A 	
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corporation. My domiciliary Executor may delegate to such ancillary fiduciary 
such powers granted to my original Executor as my Executor may deem proper, 
induding the right to serve without bond or surety on bond. The net proceeds of 
the ancillary estate axe to be paid over to the domiciliary Executor. 

Sectiort 6.06 	Delegation of Authority; Power of Attorney 

Any Fiduciary may, by an instrument in writing, delegate to any other Fiduciary 
the right to exercise any power, including a discretionary power, granted the 
Fiduciary in my Will. During the time a delegation under this Section is in effect, 
the Fiduciary to whom the delegation was made may exercise the power to the 
same extent as if the delegating Fiduciary had personally joined in the exercise of 
the power. The delegating Fiduciary may revoke the delegation at any time by 
giving  written notice to the Fiduciary to whom the power was delegated. 

The Fiduciary may execute and deliver a revocable or irrevocable power of 
attorney appointing any individual or corporation to transact any and all 
business on behalf of the trust The power of attorney may grant to the attorney-
in-fact all of the rights, powers, and discretion that the Fiduciary could have 
exercised. 

Section 6.07 	Merger of Corporate Fiduciary 

If any corporate fiduciary acting as my Fiduciary under my Will is merged with 
or transfers substantially all of its trust assets to another corporation or if a 
corporate fiduciary changes its name, the successor shall automatically succeed 
to the position of my Fiduciary as if originally named my Fiduciary. No 
document of acceptance of the position of my Fiduciary shall be required. 

Article Seven 
Powers of My Fiduciaries 

Section 7.01 	Fidudaries' Powers Act 

My Fiduciaries may, without prior authority from any court, exercise all powers 
conferred by my Will or by common law or by Nevada Revised Statutes or other 
statute of the State of Nevada or any other jurisdiction whose law applies to my 
Will. My Executor has absolute discretion in exercising these powers. Except as 
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specifically limited by my Will, these powers extend to all property held by my 

fiduciaries until the actual distribution of the property. 

Section 7.02 	Powers Granted by State Law 

In addition to all of the above powers, my Executor may, without prior authority 

from any court, exercise all powers conferred by my Will; by common law; by 

the laws of the State of Nevada, including, without limitation by reason of this 

enumeration, each and every power enumerated in MRS 163.265 to 163.410, 

inclusive; or any other jurisdiction whose law applies to my Will. My Executor 

has absolute discretion in exercising these powers. Except as specifically limited 

by my Will, these powers extend to all property held by my fiduciaries until the 

actual distribution of the property. 

Section 7.03 	Alternative Distribution Methods 

My Fiduciary may make any payment provided for under my Will as follows: 

Directly to the beneficiary; 

In. any form allowed by applicable state law for gifts or transfers to 

minors or persons under a disability; 

To the beneficiary's guardian, conservator, agent under a durable 

power of attorney or caregiver for the benefit of the beneficiary; or 

By direct payment of the beneficiary's expenses, made in a manner 

consistent with the proper exercise of the fiduciary's duties 

hereunder. A receipt by the recipient for any such distribution 

fully discharges my Fiduciary. 

Article Eight 
Provisions for Payment of Debts, Expenses and Taxes 

Section 8.01 	Payment of Debts and Expenses 

I direct that all my legally enforceable debts, secured and unsecured, be paid as 

soon as practicable after my death. 
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3 	Protection of Exempt Proper 

Section 8.02 	No Apportionment 

Except as otherwise provided in this Article or elsewhere in my will, my 
Executor shall provide for payment of all estate, inheritance and succession taxes 
payable by reason of my death ("death taxes") from my residuary estate as an 
administrative expense without apportionment and will not seek contribution 
toward or recovery of any death tax payments from any individual. 

For the purposes of this Article, however, the term "death taxes" does not 
include any additional estate tax imposed by Section 2031(c)(5)(C), Section 
2032A(c) or Section 2057(f) of the Internal Revenue Code or any other 
comparable taxes imposed by any other taxing authority. Nor does the term 
include any generation-skipping transfer tax, other than a direct skip. 

Death taxes axe not to be allocated to or paid from any assets that are not 
included in my gross estate for federal estate tax purposes. In addition, to the 
extent practicable, my Trustee should not pay any death taxes from assets that 
are exempt for generation-skipping transfer tax purposes. 

Section 8.04 	Protection of the Charitable Deduction 

Death taxes are not to be allocated to or paid from any assets passing to any 
organization that qualifies for the federal estate tax charitable deduction, or from 
any assets passing to a split-interest charitable trust, unless my Executor has first 
used all other assets available to my Executor to pay the taxes, 

Section 8.05 	Property Passing Outside of My Will 

Death taxes imposed with respect to property included in my gross estate for 
purposes of computing the tax and passing other than by my Will are to be 
apportioned among the persons and entities benefited in the proportion that the 
taxable value of the property or interest bears to the total taxable value of the 
property and interests received by all persons benefited. The values to be used 
for the apportionment are the values as finally determined under federal, state, 
or local law as the case may be, 

Section 8.06 	No Apportionment Between Current and Future Interests 

No interest in income and no estate for years or for life or other temporary 
rest tin any property or trust is to be subject to apportionment as between the 
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temporary interest and the remainder. The tax on the temporary interest and the 
tax, if any, on the remainder are chargeable against the corpus of the property or 
trust subject to the temporary interest and remainder. 

Section 8.07 	Tax Elections 

In exercising any permitted elections regarding taxes, my fiduciaries may make 
any decisions that they deem to be appropriate in any circumstances, and my 
fiduciaries are not required to make any compensatory adjustment as a 
consequence of any election. My Executor may also pay taxes or interest and 
deal with any tax refunds, interest, or credits as my Executor deems to be 
necessary or advisable in the interest of my estate, 

My Executor, in his or her sole and absolute discretion, may make any 
actiustments to tne Las ST ICIV—aSSCrIGi •TYLel WV JAW. A MR% WO 

limited to increasing the basis of any property included in my gross estate, 
whether or not passing under my Will, by allocating any amount by which the 
basis of my assets may be increased. My Executor is not required to allocate 
basis increase exclusively, primarily or at all to assets passing under my Will as 
opposed to other property included in my gross estate. My Executor may elect, 
in his or her sole and absolute discretion, to allocate basis increase to one or more 
assets that my Executor receives or in which my Executor has a personal interest, 
to the partial or total exclusion of other assets with respect to which such 
allocation could be made. My Executor may not be held liable to any person for 
the exercise of his or her discretion under this Section. 

Article Nine 
Definitions and General Provisions 

Section 9.01 	Cremation Instructions 

I wish that my remains be cremated and buried in accordance with my pre-paid 
funeral arrangements with Palm Mortuary in Las Vegas, Nevada. 

Section 9,02 	Definitions 

For purposes of my Will and for the purposes of any trust established under my 
Will, the following definitions apply: 
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(a) Adopted and Afterborn Persons 

A legally adopted person in any generation and his or her 
descendants, including adopted descendants, will have the same 

rights and will be treated in the same manner under my Will as 

natural children of the adopting parent, provided the person is 

legally adopted before attaining the age of 18 years. A person will 

be deemed to be legally adopted if the adoption was legal in the 

jurisdiction in which it occurred at the time that it occurred. 

A fetus in utero that is later born alive will be considered a person 

in being during the period of gestation. 

(b) Descendants 

The term "descendants" means any one or more person who 

follows in direct descent (as opposed to collateral descent) from a 

person, such as a person's children, grandchildren, or other 

descended individuals of any generation. 

(c) Fiduciary 

"Fiduciary" or "Fiduciaries" refer to my Executor. My "Executor" 

includes any executor, ancillary executor, administrator, or 

ancillary administrator, whether local or foreign, and whether of all 

or part of my estate, multiple Executors, and their successors. 

Except as otherwise provided in this Last Will and Testament, a 

fiduciary has no liability to any party for action (or inaction) taken 

in good faith 

(d) Good Faith 

For the purposes of this Last Will and Testament, a fiduciary has 

acted in good faith if (i) its action or inaction is not a result of 

intentional wrongdoing, (II) the fiduciary did not make the decision 

with reckless indifference to the interests of the beneficiaries, and 

(iii) its action or inaction does not result in an improper personal 
pecuniary benefit to the fiduciary. 

(e) Incapacity 

Except as otherwise provided in my Will, a person is deemed to be 

incapacitated in any of the following circumstances. .# 
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(1) The Opinion of Two Licensed Physicians 

An individual is deemed to be incapacitated 
whenever, in the opinion of two licensed physicians, 
the individual is unable to effectively manage his or 
her property or financial affairs, whether as a result of 
age, illness, use of prescription medications, drugs or 
other substances, or any other cause. 

An individual is deemed to be restored to capacity 
whenever the individual's personal or attending 
physician provides a written opinion that the 
individual is able to effectively manage his or her 
property and financial affairs. 

(2) Court Determination 

An individual is deemed to be incapacitated if a court 
of competent jurisdiction has declared the individual 
to be disabled, incompetent or legally incapacitated. 

(3) Detention, Disappearance or Absence 

An individual is deemed to be incapacitated 
whenever he or she cannot effectively manage his or 
her property or financial affnirs due to the 
individual's unexplained disappearance or absence 
for more than 30 days, or whenever he or she is 
detained under duress. 

An individual's disappearance, absence or detention 
under duress may be established by an affidavit of 
any fiduciary. The affidavit must describe the 
circumstances of an individual's detention under 
duress, disappearance, or absence and may be relied 
upon by any -third party dealing in good faith with 
my fiduciary in reliance upon the affidavit. 

An individual's disappearance, absence, or detention 
under duress may be established by an affidavit of 
my Executor. 
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Internal Revenue Code 

References to the 'Internal Revenue Code" or to its provisions are 
to the Internal Revenue Code of 1986, as amended from time to 
time, and the corresponding Treasury Regulations, if any. 
References to the "Treasury Regulations," are to the Treasury 
Regulations under the Internal Revenue Code in effect from time to 
time. If a particular provision of the Internal Revenue Code is 
renumbered, or the Internal Revenue Code is superseded by a 
subsequent federal tax law, any reference will be deemed to be 
made to the renumbered provision or to the corresponding 
provision of the subsequent law, unless to do so would clearly be 
contrary to my intent as expressed in my Will. The same rule 
applies to references to the Treasury Regulations. 

(g) Legal Representative 

As used in my Will, the term "legal representative" means a 
person's guardian,- conservator, personal representative, executor, 
administrator, Trustee, or any other person or entity personally 
representing a person or the person's estate. 

(h) Per Stirpes 

Whenever a distribution is to be made to a person's descendants per 
stirpes, the distribution will be divided into as many equal shares as 
there are then-living children of that person and deceased children 
of that person who left then-living descendants. Each then-living 
child will receive one share and the share of each deceased child 
will be divided among the deceased child's then-living descendants 
in the same manner. 

(1) 	Primary Beneficiary 

The Primary Beneficiary of a trust created under this agreement is 
the oldest Income Beneficiary of that trust unless some other 
individual is specifically designated as the Primary Beneficiary of 
that separate trust. 

(j) 	Shall and May 

Uriless otherwise specifically provided in my Will or by the context 
ta\ in w eh used, I use the word "shall" in my Will to command, 

or require, and the word "may" to allow or permit, but mit 
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require. In the context of my Trustee, when I use the word "may" I 
intend that my Trustee may act in its sole and absolute discretion 
unless otherwise stated in my Will. 

(k) 	Trust 

The term "trust," refers to any trusts created under the terms of my 

(1) 

	

Trustee 

The term "my Trustee" refers to any person or entity that is from 
time to time acting as the Trustee and includes each Trustee 
individually, multiple Trustees, and their successors. 

(m) 	Other Definitions 

Except as otherwise provided in my Will, terms shall be as defined , 
in Nevada Revised Statutes as amended after the date of my Will 
and after my death. 

Section 9.03 	Contest Provision 

If any beneficiary of my Will or any trust created under the terms of my Will, 
alone or in conjunction with any other person engages in any of the following 
actions, the right of the beneficiary to take any interest given to the beneficiary 
under my Will or any trust created under the terms of my Will will be 
determined as it would have been determined as if the beneficiary predeceased 
me without leaving any surviving descendants. 

Contests by a claim of undue influence, fraud, menace, duress, or 
lack of testamentary capacity, or otherwise objects in any court to 
the validity of (a) My Will, (b) any trust created under the terms of 
my Will, or (c) any beneficiary designation of an annuity, 
retirement plan, IRA, Keogh, pension or profit sharing plan, or 
insurance policy signed by me, (collectively referred to hereafter in 
this Section as "Document" or "Documents") or any amendments 
or codicils to any Document; 

Seeks to obtain an adjudication in any court proceeding that a 
Document or any of its provisions is void, or otherwise seeks to 
void, nullify, or set aside a Document or any of its provisions; 
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Files suit on a creditor's claim filed in a probate of my estate, 
against my estate, or any other Document, after rejection or lack of 
action by the respective fiduciary; 

Files a petition or other pleading to change the character 
(community, separate, joint tenancy, partnership, domestic 
partnership, real or personal, tangible or' intangible) of property 
already so characterized by a Document; 

Files a petition to impose a constructive trust or resulting trust on 
any assets of, my estate; or 

Participates in any of the above actions in a manner adverse to my 
estate, such as conspiring with or assisting any person who takes 

y  of the above actions.  

My Executor may defend, at the expense of my estate, any violation of this 
Section, A "contest" includes any action described above in an arbitration 
proceeding, but does not include any action described above solely in a 
mediation not preceded by a filing of a contest with a court. 

Section 9.04 	Survivorship Presumption 

If any beneficiary is living at my death, but dies within 90 days thereafter, then 
the beneficiary will be deemed to have predeceased me for all purposes of my 
Will. 

Section 9.05 	General Provisions 

The following general provisions and rules of construction apply to my Will: 

(a) 	Singular and Plural; Gender 

Unless the context requires otherwise, words denoting the singular 
may be construed as plural and words of the plural may be 
construed as denoting the singular. Words of one gender may be 
construed as denoting another gender as is appropriate within the 
context. The word "or" when used in a list of more than two items 
may function as both a conjunction and a disjunction as the context 
requires or permits. 
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(b) Headings of Articles, Sections, and Subsections 

The headings of Articles, Sections, and subsections used within my 
Will are included solely for the convenience and reference of the 
reader. They have no significance in the interpretation or 
construction of my Will. 

(c) Governing State Law 

My Will shall be governed, construed and administered according 
to the laws of Nevada as from time to time amended. Questions of 
administration of any trust established under my Will are to be 
determined by the laws of the situs of administration of that trust. 

(d) Notices 

Unless otherwise stated, whenever my Will calls for notice, the 
notice will be in writing and will be personally delivered with 
proof of delivery, or mailed postage prepaid by certified mail, 
return receipt requested, to the last known address of the party 
requiring notice. Notice will be effective on the date personally 
delivered or on the date of the return receipt. H a party giving 
notice does not receive the return receipt but has proof that he or 
she mailed the notice, notice will be effective on the date it would 
normally have been received via certified mail, If notice is required 
to be given to a minor or incapacitated individual, notice will be 
given to the parent or legal representative of the minor or 
incapacitated individual. 

(e) S ever ability 

The invalidity or unenforceability of any provision of my Will does 
not affect the validity or enforceability of any other provision of my 
Will. If a court of competent jurisdiction determines that any 
provision is invalid, the remaining provisions of my Will are to be 
interpreted and construed as if any invalid provision had never 
been included in my Will. 

REST OF PAGE INTENTIONALLY LEFT BLANK 
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THEOMKE E. SCHEIDE, Wcator 

Declargt 1 

Residing at: 

sy_ 

I, THEODORE E. SCHEIDE, sign my name to this instrument consisting of 
sixteen (16) pages on June  e,  2012, and being first duly sworn, do hereby 
declare to the undersigned authority that I sign and execute this instrument as 
my Last Will and Testament, that I sign it willingly, that I execute it as my free 
and voluntary act for the purposes tierein expressed, and that I am eighteen 
years of age or older, of sound and der no constraint or undue 
influence. 

Under penalty of perjury pursuant to the law of the State f Neva /Ida, the 
undersigned,  gr;5•1131 	and ID/A,.!& L  
declare that the following is true of their own knowledge: That they witnessed 
the execution of the foregoing will of the testator, THEODORE E, SCHEIDE; that 
the testator subscribed the will and declared it to be his last will and testament in 
their presence; that they thereafter subscribed the will as witnesses in the 
presence of the testator and in the presence of each other and at the request of the 
testator; and that the testator at the time of the execution of the will appeared to 
them to be of full age and of sound mind and memory. 

Dated this 0 day of June, 2012. 

Declarant 2 

Residing at: 

SclO ct 	ikkikgri  

Zas,Keias-, A/v Fi970( 	Lpt,s 	pf.s N V.  x9/3/  

MAY 2(1 2016 

CERTIFIED COPY 
DOCUMENT ATTACHED IS A 
TRUE AND CORRECT COPY 

OF THE DOCUMENT ON PILE 
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1 AFF 
Todd L, Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 Peccole Professional Park 
10080 West Alta Drive, Suite 200 

4 Las Vegas, Nevada 89145 
(702) 385-2500 

5 (702) 385-2086 
11.:0is:(#7),htit( 	•ga Icor%) 

Attorneys for St. Ade Children's 
7 Research Hospital 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate of 
	

Case No.: P-14-082619-E 

TIIEODORE E. SCHE1DE JR. aka 
	

Dept No.: PCI 
THEODORE ERNEST SCHEIDE JR., 

Deceased. 

AFFIDAVIT OF PROOF OF LOST WILL 

I, DIANE L. DeWALT, being first duly sworn, do hereby declare to the undersigned 

authority that I was a Witness to the Last Will and Testament dated October 2,2012 ("Last Will") 

of THEODORE E. SCHE1DE, JR., also sometimes known as THEODORE E, SCHE1DE 

("Decedent") , and did sign as a witness on that Last Will. I can further attest that the Decedent 

signed and executed the instrument as his Last Will on October 2, 2012, and that he signed it 

willingly, and that he executed it as his free and voluntary act for the purposes therein expressed 

and to the best of my knowledge the Decedent was at that time eighteen years of age or older, of 

sound mind and under no constraint or undue influence, 

I further attest that the Decedent signed and executed the Last Will dated October 2, 2012 

in the presence of myself and THEODORE E. SCHE1DE, and we both subscribed the Attestation 

to the Last Will in the presence of the Decedent. 
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1 	I further attest that, to my knowledge, the Decedent did not intentionally destroy or revoke 

2 the Last Will, dated October 2, 2012 , and that to the best of my knowledge this was the Decedent's 

3 Last Will and Testament. 

4 	DATED this July 	, 2016. 

5 

6 

7 STATE OF NEVADA 

Subscribed and Sworn to before me this  2t,   day of July, 2016, 

' r 

8 COUNTY OF CLARK 

9 

NOTARY PUBLIC 
STATE OF NEVADA 

County of Clark 
AMBER R. ANDERSON 
Appt, No, 05-956841 

My *I EXplf 03 March 23,2017 
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CLERK OF THE COURT 

6/8/2012 Theodore Schiede executes (first) Last Will on June 8, 2012. The 
beneficiary was his long time companion, Velma Shay. St. Jude's 
was a mere contingent beneficiary. 

10/2/2012 Theodore Schiede executes (second) Last Will, revoking all prior 
wills on October 2, 2012, naming new fiduciaries, etc.-takes the 
original with him. 

27 

28 

OBJ 
• GARY COLT PAYNE, ESQ. 
Nevada Bar No. 4357 
CARY COLT PAYNE, CHTD. 
700 South Eighth Street 
Las Vegas, Nevada 89101 
(702) 383-9010 
carycoltpaynechtd@yahoo.com  
Attorney for Theorore E. Scheide III 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate of 

10 
THEODORE E. SCHEIDE JR. a/k/a 

11 THEODORE ERNEST SCHEIDE JR. 

Deceased. 

Case No,: 	P-14-082619-E 
Dept. No.: 	26 

Date: 	10 /12/16 
Time: 	9:30 AM 

8 

9 

OBJECTION TO PETITION FOR PROOF OF LOST WILL (NRS 136.240), 
ISSUANCE OF LETTERS TESTMENTARY, ETC. 

COUNTERPETITION (RESPONSE TO OBJECTION) 
TO DISTRIBUTE INTESTATE ESTATE 

COMES NOW, Theodore E. Scheide III, son of the decedent, by and through his 

attorney, CARY COLT PAYNE, ESQ., of the lawfirm of CARY COLT PAYNE, CHTD., and 

hereby Objects to the Petition to Admit "Lost" Last Will, pursuant to NRS 136.240, and 

Counterpetition/Response to Distribute Intestate Estate, Etc. 

FACTUAL BACKGROUND 

This court has already entered orders in this matter that infers the decedent died 

intestate (Exhibit "A"). The relevant pertinent facts are as in the table below: 

26 
DATE EVENT/NOTES 
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23 
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1/31/2013 Velma Shay dies (main beneficiary) 
2/13/2014 Susan Hoy commences guardianship proceedings, marshalls all of 

Mr. Scheide's important papers, etc. 	 . 
8/17/2014 Theodore Schiede died (almost two years after signing Oct 2012 will) 

10/2/2014 Susan Hoy petitions (verified) for appointment as special 
administrator- asserts that per estate planning attorney, decedent 
took original Last Will (Oct. 2012-second will) 

1/29/15 Susan Hoy petitions (verified) for appointment as administrator, 
asserts that after a due search (safe deposit box, bag, etc.), the last 
Will was dated 10/2/12, but original cannot be found. 
Matter taken off calendar (see 5/22/15 entry) 

5/6/2015 Susan Hoy Petitions (verified) for Instructions — stating drafting 
attorney gave original 10/2/12 will to decedent. Hoy asserts the 
decedent destroyed the original 10/2/12 (second) Last Will, seeks 
intestate proceeding. 

5/22/15 COURT HEARING: - PETITION 	FOR 	INSTRUCTIONS 
COMMISSIONER STATED this matter had been left open to see if 
anyone came forward to produce a will or indicated they wanted to 
pursue it, but nothing came forward. Further, it was the opinion of the 
Personal Representative that the will had been destroyed. Mr. 
VanAlstyne stated that is correct and confirmed this will is to 
proceed based upon the basis of an intestate situation. 
COMMISSIONER RECOMMENDED, Petition GRANTED. The signed 
Order was provided to Mr. VanAlstyne. 	[Emphasis added] 
Minutes as (Minutes--EXHIBIT "B") 

3/28/16 Inventory filed 

5/18/16 First and Final Account, Report, Intestate Distribution, etc. filed by 
estate 

5/20/16 Revoked prior June 8, 2012 (first) Last Will lodged with court by 
• Kristin Tyler, Esq. 

5/25/16 Petition to Admit revoked June 2012 (first) Last Will filed- thereafter 
withdrawn (7/13/16) 

8/29/16 First and Final Account, Report, Intestate Distribution, etc. filed by 
estate 5/18/16 renoticed for hearing 

9/13/16 Almost 2 years after the commencement of the probate matter, St. 
Jude's secures an Affidavit from Kristen Tyler, Esq., and files a 
Petition to Probate Lost Will. 
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POINTS & AUTHORITIES 

A. The Petition Fails to Meet the Statutory 
Requirement for a "Lost Will"- and two witnesses 

The law is clear. St. Jude's petition fails to state a claim upon which relief may be 

granted. St. Jude's has failed to meet their statutory burden, and requirements of NRS 

136.240(3), which states: 

NRS 136.240 Petition for probate; same requirement of proof as other wills; 
testimony of witnesses; rebuttable presumption concerning certain wills; 
prima facie showing that will was not revoked; order. 

3. In addition, no will may be proved as a lost or destroyed will unless it is 
proved to have been in existence at the death of the person whose will it is 
claimed to be, or is shown to have been fraudulently destroyed in the lifetime of 
that person, nor unless its provisions are clearly and distinctly proved by at least 
two credible witnesses. [emphasis added] 

Also see Howard Hughes Medical Institute v. Gavin,  96 Nev. 905, 621 P.2d 489 

(Nev., 1980), the Nevada Supreme Court held that: (1) neither declarations made by 

decedent or others with personal knowledge of alleged will could be substituted for 

second credible witness, and (2) institute failed to provide evidence sufficient to support 

its petition to probate lost will. 

The Nevada Supreme Court recognizes that "at common 'law, when an executed 

will could not be found after the death of a testator, there was a strong presumption that it 

was revoked by destruction by the testator", Estate of Irvine v. Doyle,  101 Nev. 698, 710 

P.2d 1366 (Nev., 1985). In other words, all that NRS136. 240(3) requires is proof that 

the testator himself had not revoked the lost or destroyed will, proof that would overcome 

the common-law presumption of revocation. 
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1 
The law in this area could not be any clearer, i.e., when an executed will cannot be 

found after the death of a testator, there is a strong presumption that it was revoked by 

destruction by the testator. 

NRS 136.240(3) codifies the common law rule and places the burden of 

overcoming the presumption on the proponent of a lost or destroyed will to prove it was 

fraudulently destroyed, and to require the proponent of a lost or destroyed will to prove 

that the testator did not revoke the lost or destroyed will during his lifetime.  

Irvine v. Doyle,  101 Nev. 698, 710 P.2d 1366 (1985). 

The fact that the Kristen Tyler, Esq. retained a different (revoked) will has no effect 

on the presumption of revocation of a later will. The presumption is "applicable in earlier 

cases where two or more duplicate copies of a will are executed with the required 

formalities and one executed copy is retained by the testator, but cannot be found after 

his or her death." (citation omitted) 

The (second) October 2012 Will was witnessed by Kristen Tyler, Esq. and Diane 

DeWalt, both of which have proffered affidavits. However, Ms. Dewalt can only attest to 

the witnessing said document in October 2012. Kristin Tyler, Esq.'s affidavit states 

nothing about the will being lost or fraudulently destroyed. Neither have any independent 

knowledge of what may or may not have happened after Mr. Scheide left the building with 

the original Last Will. The affidavits state no factual basis that the October 2012 (second) 

Will was still in "existence", legal or otherwise, at the time of decedent's death. They have 

no personal knowledge or proof whatsoever — they never saw the document after the 

decedent took it with him on October 2, 2012. 

They have no knowledge of any subsequent events of the decedent not 

intentionally destroying the document. To the contrary the death of the object of the Will, 

could very possibly make the document not in existence (legal or otherwise) at the time of 

decedent's death. 

2 

3 

4 



28 

1 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

St. Jude's has not proffered any evidence whatsoever that the original October 

2012 was either "lost" or "destroyed" by accident or fraud, etc. The administrator of the 

estate has signed verified petitions to the contrary (Pertinent pages as Exhibits "C" and 

"D"). The assertions contained in the pleadings on the record herein and the assertions 

of counsel at the May 22, 2015 hearing, on the record, clearly confirm that the October 

2012 Last Will was, in fact, intentionally destroyed by Mr. Scheide. Everyone knew that 

Mr. Scheide kept his important papers in a specific bag. In fact, it makes sense in that 

the natural object of the wills (Velma Shay) had predeceased on January 13, 2013. 

St. Jude's cannot meet any of its burdens of proof (clear and convincing) that the 

October 2012 was in existence (legal or otherwise) at the time of the decedent's death, 

nor can they prove that there was destruction by fraud or accident not known to the 

testator/decedent. NRS 136.230 states: 

NRS 136.230 Jurisdiction of court to take proof of execution and validity of 
lost or destroyed will. If a will is lost by accident or destroyed by fraud without 
the knowledge of the testator,  the court may take proof of the execution and 
validity of the will and establish it, after notice is given to all persons, as prescribed 
for proof of wills in other cases. [emphasis added] 

"The district court may admit a will to probate if it confirms to the requirements of 

law", See Estate of Friedman,  116 Nev. 684, 6 P.3d 473 (Nev. 2000). 

It was already held, ordered, etc., on the record that the October 2012 Will, had, in 

fact, been "destroyed", and the court accepted same, ordering that the matter proceed 

intestate, due to the destroyed will. 

The time for any motion for reconsideration, appeal, or even a motion under NRCP 

60(b) as to these orders have long since passed. 
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B. New Information —Kristen Tyler, Esq. Affidavit, Etc. 

The affidavit of Kristen Tyler, Esq. 1  is hearsay and possibly a product of a breach 

of attorney-client privileges. The Nevada Supreme Court has already held that the 

statements of an attorney do not qualify as under NRS 136.240 (See HHMI,  supra AND 

Johnson v State,  92 Nev. 241, 548 P.2d 1362 (1976)). Notwithstanding, and upon 

information and belief, Ms. Tyler was advised that the estate was exercising it's privilege 

when informed that she was approached to provide an affidavit. 

Nevertheless, what is not true is that Ms. Tyler maintained a "relationship" 

personally with the decedent, after guardianship was established. She was not even 

aware that the decedent and his son had, in fact, sought to rekindled their relationship. 

Had she remained in personal contact, she would have known this. Instead, Ms. Tyler 

has mentioned that she was not in her office due to personal concerns. 

Kristen Tyler, Esq., can only attest that the last time she actually saw the original 

October 2012 Will was the day it was executed, and she gave the original to Mr. Scheide 

- nothing more. 

Ms. Tyler advised that she had only spoken with the guardian at the 

commencement of the guardianship and when the decedent died. How is it that she only 

looked in her file (pursuant to her affidavit) at the time the First & Final 

Accounting/Petition was filed, when she was notified that the decedent had died almost a 

23 	year earlier. 
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28 	1 In violation of NRS 136.050. 
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Moreso, why wait almost two (2) years (5/20/16) to then lodge a will ((first) June 

2012 Will) she knew had been revoked (by the October 2012 Will), since she authored 

both wills. An original will, by statute, is required to be lodged with the court within thirty 

days of death, pursuant to NRS 136.050, which reads: 

NRS 136.050 Delivery of will after death; liability for nondelivery; record of 
will; inspection of records. 

1. Any person having possession of a will shall, within 30 days after 
knowledge of the death of the person who executed the will, deliver it to the clerk of 
the district court which has jurisdiction of the case or to the personal representative 
named in the will. 

2. Any person named as personal representative in a will shall, within 30 days 
after the death of the testator, or within 30 days after knowledge of being named, 
present the will, if in possession of it, to the clerk of the court. 

3. Every person who neglects to perform any of the duties required in 
subsections 1 and 2 without reasonable cause is liable to every person interested 
in the will for the damages the interested person may sustain by reason of the 
neglect. 

4. A will that is delivered or presented pursuant to subsection 1 or 2 becomes 
part of the permanent record maintained by the clerk of the court, whether or not a 
petition for the probate of the will is filed. 

5. A will that is part of the permanent record maintained by the clerk of the 
court becomes a court record open to inspection unless the will is sealed pursuant 
to Part VII of the Nevada Supreme Court Rules. 

How is it that a seasoned estate planning attorney waits almost two years to 

"lodge" a [revoked] will. 
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20 C. Standing of St Jude's to bring Petition 

It should be noted that St. Jude's was a mere contingent beneficiary. As the June 

2012 Will was revoked by the October 2012 Will, and the October 2012 Will was 

destroyed, it is questionable that St. Jude's even has standing to bring this latest petition. 

St. Jude's, despite notice, did not object to the intestacy pleadings, hearings and/or 

order(s). The law states that there are two types of will contests. The first is before the 

will has been admitted to probate, and the second is called a post petition (after probate) 

will contest. NRS 137.080 states: 
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NRS 137.080 Persons qualified to contest will; filing of petition. After a will 
has been admitted to probate, any interested person other than a party to a contest 
before probate or a person who had actual notice of the previous contest in time to 
have joined therein may, at anytime within 3 months after the order is entered 
admitting the will to probate, contest the admission or the validity of the will. The 
contestant must file with the court in which the will was proved a petition containing 
the allegations of the contestant against the validity of the will or against the 
sufficiency of the proof, and requesting that the probate be revoked. [Emphasis 
added] 
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8 
As the statute indicates, someone without notice only has three months to file. All 

potential interested parties had notice (Exhibit "E"). Finally NRS 137.120 states: 

NRS 137.120 Period of limitation. If no person contests the validity of a 
will or of the probate thereof, within the time specified in NRS 137.080, the 
probate of the will is conclusive. 

The Probate Commissioner allowed for time after notice was given, on the issue of 

the production of the October 2012 Will, conversely, the issue of intestacy. No one came 

forward, including St. Jude's, despite their having notice. 

The order to proceed in intestacy is a final order, not having been challenged in the 

time periods allotted by law. The order is binding on all parties who may have an interest, 

pursuant to NRS 155.140, which states: 

NRS 156.140 General rules: Contents of pleading; effect of certain orders 
binding persons; notices; appointment of guardian ad !item or attorney; 
attorney's fees and costs. 

(c) To the extent there is no conflict of interest between them or among 
persons represented: 

(4) An order binding a personal representative binds persons interested 
in the undistributed assets of the estate of a decedent in an action or proceeding by 
or against the estate. 

D. Guardianship-"Changes" to Estate Plan/Revocation of Last Will 

In 2014, a year and a half after the October 2012 Will was executed, a 

guardianship commenced. The key in opposition to St. Jude's argument as to 

guardianship is whether or not the guardian (at that time) wanted to effect a change in the 
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decedent's estate plan, on behalf of the decedent. (NRS Chapter 159) This would entail 

the execution of new documents, and arguably, requiring permission of the guardianship 

court. 

It is Hornbook law that once a testator has created a valid, will under Nevada law, 

the will remains subject to revocation. Without an expression of irrevocability, the testator 

may freely modify or revoke his or her will. See Walleri v. Gorman,  19 Nev. 488, 853 

P.2d 714 (1993). 

The decedent did not have to execute new documents to revoke the old document 

(See argument herein). Since there is no proof, this also presupposes that the October 

2012 Will was not destroyed before the guardianship. NRS 133.120 provides for other 

means of revocation, which states: 

NRS 133.120 Other means of revocation. 
1. A written will may only be revoked by: 

(a) Burning, tearing, cancelling or obliterating the will, with the intention 
of revoking it, by the testator, or by some person in the presence and at the 
direction of the testator; or 

(b) Another will or codicil in writing, executed as prescribed in this 
chapter. 

2. This section does not prevent the revocation implied by law from 
subsequent changes in the condition or circumstances of the testator. 

The decedent, during his lifetime, while not executing another will or codicil, may 

still, despite any possible changes in his condition or circumstances, revoke any prior will 

by physically destroying (tearing up) the document. As the estate alleges, the decedent 

physically tore up or otherwise intentionally physically "obliterated" the October 2012 

original will. That is sufficient for revocation. St. Jude's petition attempts to revive a 

revoked document, by using a copy of same, as they cannot prove the decedent's intent 

after October 2012, or that he did not change his mind, and simply revoke the October 

2012 Will by destroying it. 

9 
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Further, without the original October 2012 (second ) Will, the true contents is 

unknown, as Mr. Scheide was free to write and make handwritten changes, etc., on the 

documents. 

It is also possible that Mr. Scheide contacted different legal counsel who, for 

example, advised how to destroy the October 2012 Will. There is no way of knowing 

what the decedent had in mind after his long time companion died. 

Any further inferences regarding the decedent's abilities are shadowed by the 

billing records of the guardian in the guardianship matter, wherein they note that the 

decedent was given money, went shopping, etc., in the last few months of his life. His 

medical condition is not an issue pursuant to NRS 133.120(2), supra. The fact he was 

under guardianship is meaningless to the instant issue. 

It should be noted that in the instant petition (page 7, lines 24-27, 1119) that St. 

Jude's wrongfully infers that the estate's petition filed May 25, 2016 sought to admit the 

October 2012 will. ft did not - It sought to admit the revoked June 8, 2012 Will, and was 

withdrawn. 

The presumption herein is that the decedent physically, intentionally destroyed the 

October 2012 original Will, as confirmed by the court. The decedent retained the original 

will after execution, kept it in his bag, which was always with him, even during the 

guardianship. There were assertions made in open court, on the record, that the original 

was destroyed. 

It is St. Jude's burden to absolutely prove that the decedent did not knowingly 

destroy the October 2012 original Will, which cannot be proven through hearsay, opinion, 

belief — only admissible evidence. The only assertions proffered was the opinion of 

Kristen Tyler, Esq., that she "believed" the will was in existence at the time of the 

decedent's death, but has no proof of same. Again the last date she actually saw the 
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1 
document was the day it was executed, almost two years prior to her affidavit. Unless an 

individual actually saw the original document at the time of the decedent's death, they 

cannot attest that it was in existence. 

E. The June 2012 Will was Revoked as a Matter of Law 

A will, once revoked is not capable of being revived without republication (NRS 

133.130, supra). The October 2012 (second) Will specifically revoked all prior wills (page 

1, line 2), which must include the June 2012 (first) Will. (NRS 133.120(1)(b), supra) 

The Nevada Supreme Court has repeatedly held questions of statutory 

construction are reviewed de novo, "statutes governing the revocation of wills are strictly 

construed"; see Estate of Prestie,  122 Nev. 812, 138 P.3d 520 (courtesy copy attached). 

St. Jude's Petition also seeks alternative relief, to wit: if the "lost will" premise fails, 

to then admit to probate the decedent's June 8, 2012 earlier will. This request violates 

NRS 133.120(1)(b), supra. See also, Estate of Melton v Palm,  128 Nev. Adv. Op. 4, 272 

P.3d 668 (Nev. 2012) 

In the Ex-Parte Petition for Appointment of Special Administrator (filed 10/2/14), 

the Petition for Appointment of Administrator (filed 1/29/15) and the Petition for 

Instructions (filed 5/6/15), the petitioner alleged that there was only a copy of a Last Will, 

executed by the decedent on October 2, 2012, and that after a search, including contact 

with the estate planning attorney, that the decedent took the original with him. 

In the petition for instructions, the administrator (Susan Hoy) states that she found 

estate planning documents which the decedent destroyed, there was no original Last Will 

and this matter proceeded intestate. 

At the hearing on the Petition for Instructions (5/22/15-see minutes) the personal 

representative and current petitioner believed that the original Last Will was destroyed, 

confirmed by counsel, and ordered by the court. 
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Suddenly, a year and a half after the initial allegations, and Orders of the court 

3 providing for this matter to proceed intestate, at the moment of a petition for final 

4 	distribution, a petition to revive a "lost" Last Will is filed. 

The record shows in petitioner's previous pleadings, that the estate planning 

attorney, Kristin Taylor, Esq., was attributed with the statements (multiple times) that Mr. 

Scheide took the originals with him at the time of execution. The decedent executed a 

will on June 8, 2012, only to return a few months later to have the June 2012 revoked and 

enter into a new Last Will executed in October 2012. 

A totally new Last Will (not a codicil) was executed on October 2, 2012. This 

document clearly, in the first paragraph revokes all prior wills. Why the June 2012 original 

was not destroyed after the execution of the October 2012 will have to be explained by 

the estate planning attorney. See NRS 133.120, supra. 

Susan Hoy has, under oath on multiple occasions stated that she believed the 

decedent tore up and/or otherwise destroyed the original October 2012 document. She 

as much admitted same to others. Her counsel has so stated to the court. The 

decedent's long time companion, Velma Shay had pre-deceased the decedent. 

Nowhere in the copy of said October 2012 will does it specifically revive a prior 

Last Will, nor is there any other such writing by the decedent. As such, the June 2012 

Last Will currently alternatively sought to be admitted to probate is a revoked document, 

and cannot be revived for the purposes of probate. See NRS 133.130, which states: 

NRS 133.130 Effect of revocation of subsequent will. If, after the making of 
any will, the testator executes a second will, the destruction, cancellation or 
revocation of the second will does not revive the first will, unless it appears by the 
terms of the revocation that it was the intention to revive and give effect to the first 
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will, or unless, after the destruction, cancellation or revocation, the first will is re- 
executed. 
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1 
The Administrator and counsel knew of the existence of the destroyed October 

2012 will, as the attached copies of it to the initial pleadings. 

The decedent's presumed act of revoking the October 2012 will clearly indicates 

his intent that any of the provisions of the destroyed will were no longer his ongoing 

intent. 

Finally, what was not in the minutes of the May 22, 2015 hearing was the Probate 

Commissioner's statement that he held the matter open for the production of a valid Last 

Will, and that the time had passed, and that is where the minutes pick up and almost 

quote the hearing verbatim. 

F. Counterpetition for Distribution 

The First and Final Account, Report, Intestate Distribution, etc. filed by estate 

5/18/16 renoticed for hearing, has yet to be decided and/or approved and should be 

calendared at the same time as the within petition. 

It is requested that the within petition be denied in it's entirety, and that the matter 

proceed with the approval of the First and Final Account, Report, Intestate Distribution, 

etc., and order the intestate distribution of this estate. 

CONCLUSION 

The destruction of the October 2012 will by the decedent, as on record with the 

court, clearly indicated his intent of no longer desiring the intent of the document. St. 

Jude's theories under the "lost will" statute have not and cannot be proven. 

The June 2012 will was revoked by operation of law by the execution of the 

October 2012 will, which did not contain any provision to revive the June 2012 will. 
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.2 
	Finally, the court has, after allowing time for anyone to appear with a valid Will, 

3 
	entered previous multiple orders that the decedent died intestate, which have not been 

timely challenged (Motion to Reconsider, Appeal, NRCP 60(b)). 

The petition should be denied/dismissed with prejudice, and the matter should 

immediately proceed to final intestate distribution. 

CARY COLT PAYNE ;  Eso. 
Nevada Bar No. 4357 
CARY COLT PAYNE, CHTD. 
700 South Eighth Street 
Las Vegas, Nevada 89101 
(702) 383-9010 
Attorney for Theorore E. Scheide Ill 

Dated: October 	, 2016 
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4. 	That I have read the foregoing Objection and know the contents thereof and 

that the same is true of my own knowledge except for those matters therein stated on 

information and belief and as to those matters I believe them to be true. 

Dated: September  30   ,2016. 

it to be the same Last Will alleged to herein as the one executed October 2, 2012. 

3. 	That during the last year of his life, my father and I had sought to rekindle 

THEODORE E. SCHEID. 
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1 
DECLARATION OF THEODORE E. SCHEIDE, III 

3 

4 
	

THEODORE E. SCHEIDE, III, hereby declares, pursuant to the laws of the State of 

5 Nevada (NRS 53.045), and pursuant to the penalties of perjury as follows: 

6 
	

1. 	That I am the adult son of the decedent, Theodore E. Scheide, Jr. 
7 	

2. 	That Susan Hoy, during the course of the guardianship proceedings told me 
8 

that she found a ripped up Last Will and Testament which my father had signed. I believe 9 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on October  7  , 2016, a true and correct 

copy of the foregoing was served to the following at the their last known address(es), 

facsimile numbers and/or e-mail/other electronic means, pursuant to: 

BY MAIL: N.R.C.P 5(b), I deposited for first class United States mailing, postage 
prepaid at Las Vegas, Nevada; 

BY E-MAIL AND/OR ELECTRONIC MEANS: Pursuant to Eighth Judicial District 
Court Administrative Order 14-2, Effective June 1, 2014, as identified in Rule 9 of 
the N.E.F.C.R. as having consented to electronic service, I served via e-mail or 
other electronic means (Wiznet) to the e-mail address(es) of the addressee(s). 

KIM BOYER, ESQ. 
10785 W. Twain Avenue, Suite 200 
Las Vegas, NV 89135 
Email: kimboyer@elderlawnv.com  

Todd L. Moody, Esq. 
Email: tmoodyt@hutchlegal.com  

Russel J. Geist, Esq. 
Email: rgeist@hutchlegal.com  

HUTCHINSON & STEFFEN 
Peccole Professional Park 
10080 W. Alta Drive, Suite 200 
Las Vegas, NB 89145 
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the Estate of Annette 
Gan° Lummis, Deceased, Respondent. 

No: 12416, 
Supreme Court of Neada. 

Dec. 29,: 1980. 

Fahrenkopf, Mortimer, Sourwine, Mousel 
& Sloane, Reno, Sherwin J.: Markman and 
Joseph M. Has,sett„ Hogan & Harisen, 
Washington, D. C., for appellant. 

[96 Nev, 906] Etheverria & Osborne, 
Chartered, Reno, Morse-Foley, Las. Vegas ;  
Andrews ;  Kurth, Campbell & Jones, Houston, :  
Tex., for respondent. 

Page 490 

OPINION 

BATJER, Justice; 

Howard R. Hughes, r.. cri:60. on April 5, 
1976. To date, no will executed by Hughes has 
been found. The appellant, Howard Hughes 
Medical Institute:  (HHIVH), sed:s to establish 
the. terms of a lost will leaving most of the 
Hughes estate to HI-1W. 

[96 Nev. 9071 ITHMI filed its petition to 
probate a lost or destroyed Nvill of Howard 
Hughes on January 12, 1977. Respondent, the 
estate of one of Hughes next-of-kin, 
contested the probate. Following extensive 
discovery and will-search activities, 
respondent moved for summaty judgment, 
which was granted on February 1, 1980. 

As grounds for reversal of the trial court's 
action, appellant claims:: 

(a) that. alleged declarations of the 
testator May be considered testimony of one 
of the, two credible witnesses required under 
NES 136.240 to prove the contents Of a lost 

(b) that declarations of a deceased person 
who had personal knowledge of the. contents 
of a lost will can also be ConSidered as 
testimony of one credible witness required 
under NRS i.36.24o; and 

(e) that summary judgment was 
iMproperly granted. 

In this state, a will may not be proved as 
a lost or destroyed will unless it was in 
existence. at the death of the testator and 
unless its provisions can be dearly and 
distinctly proved by at least two credible. 
witnesses. 

The evidence in the. record on appeal 
tends to show that Hughes may have executed 
a will in 1.925 although only an unexecuted, 
uncontOrtned draft has been found.. There are 
also indications; that other wills were drafted 
in 1930, 1938 and 80triaime. during the' 
1940's: lt is clanned that 01 alleged wills 
benefited medical research. 

Only John T. Pettit, whose deposition 
was presented to the trial court, allegedly read 
a will signed by Hughes, which left all his 
estate to HHMI. The trial court, in granting 
respondent's mtion for summary judgment, 
reasoned that the failure to show the 
existence of the two testifying witnesses 
required by NRS 1136,240(3) entitled the 
respondent to judgment as a matter of law. 

argues that declarations made 
by Hughes, and others with persoaa1 
knowledge of the alleged will, may be 
substituted for the second credible witness. 
We do not agree. 

[0 Nev. 908] While NRS 5.1405(2) 
makes hearsay evidence admissible relative to 
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the execution, revocation, identification or 
terms of the declarant's will, the testator's 
declarations Cannot be used to. supply .  one of 
the credible witnesses requited by NRS 
136,240(3), Courts in jurisdictions 
statutes similar to NRS 136,240(3) have 
required that each of the two witnesses be 
able 'to ti:!Stify frona his or her pors.000 
1.(tipwiedg6, not from the declarations of 
others. This court, in In re Duffill's Estate, 57 
Nev, 224, P.20 985 (1936), rejected one 
witness' testimony because his only 
knowledge of the contents of the will was 
based upon, statements of the deceased. See 0, 

re Estate of Gardner, 69 Wash.2d .229, 
417 P,2d 948 (1966); Loy v. Loy, 246 S.W.2d 
578 (Ky.1952); Day v. Williams, 184 Old. 117, 
85 P.2d 306 (1938);" see also 3 Page on Wills 
(30. ed. 1.961) §§ 29457, 29.161. 

The stria statutory requirements for 
executing a valid will would be rendered 
ineffectual if a deceased's declarations were 
sufficient to dispOse of his estate. MRS 
133,040, While a testator's declarations 

We cannot agree. NRS: 136.240 4  requires 
living witnesses: or signed, sworn testimony 
reduced to writing, 

[96 Nev. 909] Strict compliance with the 
requirements of NRS 136.240 precludes proof 
of the contents of a lost will by hearsay 
declarations of deceased people, unless the 
declarant's testimony is written and signed by 
the declarant, While declarations not in this 
form may be admissible for other purposes, if 
trustworthy and necessary, they are not 
sufficient to prove a lost will under the 
statute. 

3, Summary judgment is proper when the 
moving party is entitled to judgment as a 
matter of law. Harvey's Wagon Wheel v. 
MacSween, 96 Nev, 215, 606 P.2d. 1095 
0980. In reviewing a t,minmary judgment, 
this court must accept as true the allegations 
and reasonable inferences favorable to the 
position of the non-moving party, Round Hill 
Gen, Improvement B-Neva, 96 Nev. 181, 
606 P.2(11.76 (1980). 

Page 491 	 HHMI claims that . Dan Newburn may 
change his mind and testify as a second 

may be useful in interpreting: ambiguous 	necessary witness at the trial and therefore a 

terms of an esta bushed will or in 	factual issue exists precluding summary 
corroborating other competent evidence, they 	judgment, Neither mere conjecture nor hope 
cannot be substituted for one of the witnesses 	of proving the .allegations of a pleading is 

required by NRS 136.240(3), 	 sufficient to ereate a factual issue. See NRCP 
56(e); Garvey v, Clark County, 91 Nev.. 127, 

2. 1711-1.110 contends that declarations of a 	532 P.2d 269 (1975). 
deceased, petson who had knowledge of the 
contents of a lost will should be considered 	HEIM has failed to provide evidence 

testimony of one of the two uediblo. Witnesses 	Sufficient to support its petition to probate. 

required by NRS A36,249 to prove the 	the lost will, and summary judgment Was 
contents of a lost will. HIIMI asserts that 	properly granted. 
statements by Hughes' attorneys: COO]: and 
Andrews should be admissible under NRS 	.Because :of the requirement of strict 

51.315 3 because: they were :made noder 	compliance with MRS 136.240, the: existence 

circumstances free from any motivation to lie 	of a draft of a will allegedly executed by 

and they are necessary to prove the contents 
	Hughes in 1925, without more, does not 

of the will. Se.e e. g, Johnstone v, State, 92 	create a factual issue which would preclude 

Nev. 241, 548 P.2d 1362 (1976). 	 $ imam aty judgment, 

Affirmed., 



FONDI, 6  District justice, [96 Nev. 910] 
THOMPSON, 
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J., ZENOFF, Senior Justice, and GREGORY, 
"Senior District Justice, on 

NRS 136.240(3) provides: 

No will shall be allowed to he proved as a lost 
or destroyed will unless the same shall be 
proved to have been in existence at the death 
of the person whose will it is claimed to be, or 
be shown to have been fraudulently destroyed 
in the lifetime of such person, - nor unless Its 
provisions shall be clearly and distinctly 
proved' by at least two credible witnesses. 

a NRS 51.105(2) provides: 

A statement of memory or belief to prove the 
fact remembered or believed is inadmissible 
under the hearsay rule unless it relates to the 
execution, revocation, identification or terms 
of declarant's will. 

3 NRS 51.315 provides: 

1. A statement is not excluded by the he.arsay 
rule if: 

(a) Its nature: and the special circumstances 
under which it was made offer strong 
assurances of accuracy; and 

(',b)' The declarant is unavailable as a -witness. 

2. The: provisions of NRS 51.325 to 5i,355, 
:inclusive, are illustrative and not restrictive of 
the: exception provided by this:sectipn, 

4 NRS136.240 provides: 

1. The petition for the probate of a lost or 
destroyed will must state, or be accompanied 
by a written statement of, the'testamentary 
words, or the substance -thereof. If the will is 
established the provisions thereof must he set 

forth in the order admitting :  the will to 
probate, and the order must be so entered_ at 
length in the minutes. or a written order 
signed, Bled and -recorded, 

2. The testimony or each witness must be 
reduced to writing; signed by him and filed:, 
and shall be admissible in evidence in any 
contest of the will, if a witness has died or has 
permanently removed from the state, 

3. No will shall be: allowed to be proved as 3, 
1081 or destroyed will unless the same shall be 
proved to have been in existence at the death 
of the person Whose: will it is claimed; to be, or 
be shown tp have ,  been fratidulehtly destroyed 
in the, lifetime of such person, nor unless is. 
provisions shall be clearly and distinctly 
proved by at least two credible Witnesses. 

5 In April, 1978, Newburn purportedly told 
representatives of the Hughes estate that he 
had:read an executed copy of Hughes  will: He 
refused to he deposed, claiming the :news 
trwlia privilege. See .  Newiburn v. Howard 
Hughes Med. Institute, 95: Nev. 368, 594 iI:) .24 

1146  @WO- 

6 chief justice John Mewbrv :vOluntatily 
disqualified himself and took no part in this 
decision. The Governor, pursuant t. 6, 
4, of the Constitution, designated Judge: 
Michael E. Fondi of the 1";I:r8t Judicial Distrid 
to sit in his stead. 

7 The Chief Justice designated the. Honorable 
David Zenoff; Senior Justice,'to sit in the 
place of the Gunderson, who 
voluntarily disqualified himself in this case 
Nev:Const, art. 6, § 19; SCR 11). 

8 Mr. Justice Noel Manouldan voluntarily 
disqualified himself and took no part in this 
decision. The Governor, pursuant to art. 6, § 
4: of the Constitution, designated the 
Honorable Frank B. Gregory, Senior District 
Judge, to sit in his stead. 
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Before MAUPIN, GIBBONS and HARDESTY, B. 

OPINION 

HARDESTY, J. 

In this appeal, we consider whether an amendment to an inter vivos trust can 
rebut the presumption that a pour-over will is revoked as to an unintentionally 
omitted spouse. We conclude that the plain and unambiguous language of NRS 
133.110 does not permit evidence of an amendment to an inter vivos trust to 
rebut the presumption of a will's revocation as to an unintentionally omitted 
spouse. Lastly, we conclude that the doctrine of equitable estoppel has no 
application to the facts of this case. Consequently, we affirm the district court's 
order revoking the will as to the respondent. 

FACTS 

In 1987, California residents Maria and W.R. Prestie were married in Las 
Vegas, Nevada. Maria and W.R. were divorced two years later yet maintained an 
amiable relationship. W.R. was later diagnosed with macular degeneration and 
moved to Las Vegas, where he purchased a condominium. Maria also moved to Las 
Vegas, although she initially resided in a separate residence. 

In 1994, W.R. simultaneously executed in California a pour-over will and the 
W.R. Prestie Living Trust (the inter vivos trust). The pour-over will devised W.R.'s 
entire estate to the trust. W.R.'s son, appellant Scott Prestie, was named both the 
trustee and a beneficiary of the inter vivos trust. Neither the will nor the inter vivos 
trust provided for Maria. 

As W.R.'s sight worsened, Maria provided care for W.R. by taking him to his 
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doctor appointments, cooking, and cleaning his condominium. In 2000, Maria 
moved into W.R.'s condominium to better assist him with his needs. In 2001, W.R. 
amended the inter vivos trust to grant Maria a life estate in his 
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condominium upon his death.' A few weeks later, Maria and W.R. were married for 
a second time. W.R. passed away approximately nine months later. 

Maria eventually petitioned the district court for, among other things, a 
one-half intestate succession share of W.R.'s estate on the ground that W.R.'s will 
was revoked as to her under NRS 133.110 (revocation of a will by marriage). 
Specifically, Maria argued that because she married W.R. without entering into a 
marriage contract and after he had executed his will, the will was revoked as to her 
because it did not contain a provision providing for her or a provision expressing an 
intention to not provide for her. 

The probate commissioner found that W.R.'s will was executed before he 
remarried Maria in 2001 and that the amendment granting Maria a life estate in 
the condominium was to the inter vivos trust, not to W.R.'s will. The probate 
commissioner also concluded that, under NRS 133.110, W.R. and Maria did not 
have a marriage contract and W.R.'s will did not provide for Maria or express an 
intent to not provide for Maria. Therefore, the probate commissioner recommended 
that W.R.'s will be revoked as to Maria. The district court subsequently entered an 
order adopting the probate commissioner's report and recommendations, and Scott 
Prestie appeals. 

DISCUSSION 

On appeal, Scott makes four arguments in support of his contention that the 
district court erred in concluding that W.R.'s will was revoked as to Maria under 
NRS 133.110. Scott argues that (1) both W.R.'s will and the inter vivos trust 
mandate the application of California law, under which the result would have likely 
been different; (2) W.R.'s amendment to the inter vivos trust rebutted the 
presumption of revocation of W.R.'s will as to Maria; (3) NRS Title 13 should have 
barred Maria's claim as an unintentionally omitted spouse under NRS Title 12; and 
(4) Maria should have been equitably estopped from asserting her claim as an 
unintentionally omitted spouse because she was provided for by and through the 
amendment to the inter vivos trust. 

California law does not apply 

Article Five, Section 3 of W.R.'s will states that "[W.R.'s] estate may be 
administered under the California Independent Administration of Estates Act." 
Additionally, Article Four, Section 7(d) of the inter vivos trust states that "[t]his 
Trust Agreement is a California contract and the validity of this Trust shall be 
determined by the laws of the State of California." Relying on these provisions, 
Scott argues that the district court erred in not applying California law, which he 
asserts defines "estate" as including the right to take pursuant to a will or 
revocable trust. We disagree. 
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First, California Independent Administration of Estates Act governs the 
probate process by permitting the appointment of a personal representative to 
administer a decedent's estate with limited court supervision.' Thus, Article Five, 
Section 3 of W.R.'s will is not a choice of law provision but rather, allows the 
California act to apply and for a personal representative to administer the estate. 
The administration of W.R.'s estate is not at issue in this case. Second, the word 
"may" contained in section 3 is permissive 3  and therefore, the application of 
California law with respect to the estate's administration was discretionary at best. 
Third, with respect to Article Four, Section 7(d) of the trust, the sole issue in this 
case is whether W.R.'s will is revoked as to Maria under NRS 133.110. The validity 
of the inter vivos trust has never been at issue. Thus, section 7(d) of the inter 
vivos trust is inapposite to the issue of whether W.R.'s will is revoked as to Maria. 
Consequently, we are not persuaded by Scott's argument that California law 
applies. 

W.R. was domiciled and owned real property in Nevada; therefore Nevada law 
applies. 
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This court has previously addressed its conflict of laws approach in estate matters: 

It is clear that the State wherein personal property is located has full power 
to administer such property. The State has a legitimate interest in requiring 
probate of property within its borders, to protect creditors. . . . Application of the 
usual conflict-of-law rule prevailing in such a situation would require that the 
personal property be distributed in accordance with the law of the decedent's 
domicile. 4  

Additionally, "[w]hether a will transfers an interest in land and the nature of 
the interest transferred are determined by the law that would be applied by the 
courts of the situs." 5  W.R. was domiciled in Nevada at the time of his death, and 
his condominium is located in Nevada. Thus, W.R.'s will and estate are governed by 
Nevada law. 

NRS 133.110 — revocation of a will by marriage 

NRS 133.110 provides for surviving spouses who are unintentionally omitted 
from their spouse's will: 

If a person marries after making a will and the spouse survives the maker, 
the will is revoked as to the spouse, unless provision has been made for the spouse 
by marriage contract, or unless the spouse is provided for in the will, or in such a 
way mentioned therein as to show an intention not to make such provision; and no 
other evidence to rebut the presumption of revocation shall be received. 

Scott argues that W.R.'s amendment to the inter vivos trust, which gave 
Maria a life estate in W.R.'s condominium, means that Maria has been provided for 
under NRS 133.110. Moreover, Scott contends that W.R.'s amendment to the inter 
vivos trust rebuts the presumption of revocation under NRS 133.110. We disagree 
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with both of these arguments. 

Questions of statutory construction are reviewed by this court de novo.' 
"Statutes governing the revocation of wills are strictly construed."' Unless a 
statute is ambiguous, we attribute the plain meaning to the statute's language.' 
Whether a statute is deemed ambiguous is dependent upon whether the statute's 
language is susceptible to two or more reasonable interpretations.' 

NRS 133.110 is unambiguous, and we have previously explained that it 
"provides for the presumptive revocation of a will if the testator marries after 
executing his will and his spouse survives him, unless he has provided for the 
surviving spouse by marriage contract, by provision in the will, or has mentioned 
her in such a way as to show an intention not to provide for her."' "The sole 
purpose of [NRS 133.110] is to guard against the unintentional disinheritance of 
the surviving spouse.' Thus, the only evidence admissible to rebut the 
presumption of revocation for the purposes of NRS 133.110 is a marriage contract, 
a provision providing for the spouse in the will, or a provision in the will expressing 
an intent to not provide for the spouse.' 

Accordingly, we reject the notion that an amendment to a trust, which 
provides for the spouse, is admissible to rebut the presumption of a will's 
revocation.° The plain language 
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of NRS 133.110 dictates otherwise, and "we will not engraft, by judicial legislation, 
additional requirements upon the clear and unambiguous provisions of NRS 
133.110.' 4  

W.R. executed his will before remarrying Maria; consequently, Maria could 
invoke the protections afforded to a spouse under NRS 133.110. 15  Scott concedes 
that W.R.'s amendment to the inter vivos trust does not constitute a marriage 
contract and that no other marriage contract providing for Maria exists.° Likewise, 
it is undisputed that W.R.'s will did not contain a provision providing for Maria or a 
provision expressing an intent to not provide for her. Thus, the district court 
properly concluded that W.R.'s will is revoked as to Maria, as none of the three 
limited exceptions contained in NRS 133.110 is present. 17  

NRS Title 13 does not incorporate NRS Title 12 with respect to revocation of 
wills 

Scott argues that NRS Title 13 (trusts) bars Maria's claim as an 
unintentionally omitted spouse under NRS Title 12 (wills) because NRS 164.005, by 
reference, contemplates the application of trust amendments in satisfaction of NRS 
133.110. 18  We disagree. 

NRS 164.005 states: 

When not otherwise inconsistent with the provisions of chapters 162 to 167, 
inclusive, of NRS, all of the provisions of chapters 132, 153 and 155 of NRS 
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regulating the matters of estates: 

1. Apply to proceedings relating to trusts, as appropriate; or 

2. May be applied to supplement the provisions of chapters 162 to 167, 
inclusive, of NRS. 

We have previously recognized the fundamental rule of statutory construction 
that "[t]he mention of one thing implies the exclusion of another." 19  

Applying this rule of construction, we conclude that the revocation of a will 
under NRS 133.110, is unrelated to a trust proceeding. Additionally, NRS 164.005 
makes specific mention of NRS Chapters 132, 153, and 155, while making no 
mention of NRS Chapter 133. By mentioning select chapters, we can imply that the 
Legislature's exclusion of other chapters was intentional. Nothing in NRS 164.005 
or NRS Title 13 contemplates the application of trust amendments in satisfaction of 
NRS 133.110. Thus, NRS 164.005 has no bearing on the issue of whether W.R.'s 
will is revoked as to Maria pursuant to NRS 133.110. 20  

The doctrine of equitable estoppel does not apply 

Since W.R.'s death, Maria has been living in his condominium, with the 
expenses being paid from the trust in accordance with the amendment giving her a 
life estate. Because 
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of this, Scott argues that Maria should have been equitably estopped from 
asserting her intestate succession rights as an unintentionally omitted spouse. We 
disagree. 

We have explained that ' 1 ' [e]quitable estoppel functions to prevent the 
assertion of legal rights that in equity and good conscience should not be available 
due to a party's conduct." 21  The doctrine of equitable estoppel has no application 
here because Maria was granted a life estate in W.R.'s condominium under the 
amendment to the inter vivos trust. Maria sought an intestate share of W.R.'s 
estate on the basis that she was an unintentionally omitted spouse under W.R.'s 
will. Therefore, Maria's interest in the condominium pursuant to the trust 
agreement is independent of her claim as an unintentionally omitted spouse under 
W.R.'s will. Having a beneficial interest in the trust does not preclude Maria from 
also obtaining an interest under the will. Consequently, we reject the notion that 
Maria's entitlement under the inter vivos trust estops her from asserting her rights 
under the will. 

CONCLUSION 

We conclude that an amendment to an inter vivos trust cannot serve to rebut 
the presumption that a will is revoked as to an unintentionally omitted spouse. NRS 
133.110 unambiguously permits three exceptions to rebut the presumption of 
revocation, and an amendment to an inter vivos trust is clearly not one of them. 
We further conclude that the California law referenced in the will and inter vivos 
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trust does not apply here and that NRS 164.005 does not contemplate the 
application of an inter vivos trust to rebut the unintentional omitted spouse rule of 
NRS 133.110. Lastly, we conclude that the doctrine of equitable estoppel has no 
application to the facts of this case. Accordingly, we affirm the district court's order. 

MAUPIN and GIBBONS, 33., concur. 

Notes: 

1. The amendment to the inter vivos trust was erroneously labeled a codicil. See NRS 132.070 
(stating that a codicil is an addition to a will). 

2. Cal. Prob.Code §§ 10400-10592 (1991). 

3. Ewing v. Fahey, 86 Nev. 604, 607, 472 P.2d 347, 349 (1970). 

4. Voorhees v. Spencer, 89 Nev. 1, 6-7, 504 P.2d 1321, 1324 (1973) (citation omitted). 

5. Restatement (Second) of Conflict of Laws § 239 (1971). 

6. Firestone v. State, 120 Nev. 13, 16, 83 P.3d 279, 281 (20041. 

7. Todora V. Todora, 92 Nev. 566, 568, 554 P.2d 738, 739 (1976). 

8. Firestone, 120 Nev, at 16, 83 P,3d at 281. 

9. Clark ay. Educ. Ass'n v, Clark Ctv. Sch. Dist., 122 Nev. 	„ 131 P.3d 5, 10 (2006). 

10. Leggett v. Estate of Leggett, 88 Nev. 140, 143, 494 P.2d 554, 556-57 (1972). 

11. Id. at 143, 494 P.2d at 557. 

12. Id. at 144, 494 P.2d at 557. 

13. We are cognizant of the fact that modern estate planning regularly utilizes revocable inter vivos 
trusts with pour-over wills. This approach to estate planning usually results in amendments, if any, 
being made to the revocable trust and not the pour-over will. Given the clear and unambiguous 
language of NRS 133.110, we caution that a testator must modify his or her will in order to avoid 
the consequences resulting from the unintentional omission of a surviving spouse pursuant to NRS 
133.110. 

14. Leggett, 88 Nev. at 143, 494 P.2d at 557. 

15. Riesterer V. Dietrneier, 98 Nev. 279, 281, 646 P.2d 551, 552 (1982) ("Certainly, it is conceivable 
that a surviving former spouse, who has remarried the testator, could suffer unintentional 
disinheritance."). 

16. See also NRS 123A.030 (stating that a premarital agreement Is "an agreement between 
prospective spouses made in contemplation of marriage and to be effective upon marriage"). 

17. Edwards Indus. v. DTE/BTE, Inc.,  112 Nev. 1025, 1031, 923 P.2d 569, 573 (1996) ("As this 
court has stated on numerous occasions, findings of fact and conclusions of law, supported by 
substantial evidence, will not be set aside unless clearly erroneous."). 

18. Scott also argues that the district court erred in not declaring the rights of the parties. Yet, 
Scott's claim for declaratory relief derives from an entirely separate district court case, which is not 
on appeal. Consequently, we lack jurisdiction to address this issue. 

19. State v. Wyatt, 84 Nev. 731, 734, 448 P.2d 827. 829 (1968). 
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20. Similarly, Scott's reliance on the district court's erroneous determination that the trust was 
"never effectuated" is misplaced. While the district court incorrectly stated that the trust was never 
effectuated when it was properly funded, the district court's mistake was collateral to its conclusion 
that W.R.'s will was revoked as to Maria. Thus, such error was harmless. NRCP 61; see also United 
Tungsten v. Corp. Svc., 76 Nev. 329, 331-32, 353 P.2d 452, 454 (1960). 

21. Matter of Harrison Living Trust,  121 Nev. 	„ 112 P.3d 1058, 1061-62 (quoting  Topaz 
Mutual Co. v. Marsh, 108 Nev. 845, 853, 839 P.2d 606, 611 (1992)). 
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erits. T

he district court found that B
ynum

 failed to 
satisfy the provisions of N

R
S

 136.240(3) concerning lost w
ills 

because B
ynum

 could not prove the alleged lost w
ill had been in 

actu
al p

h
y

sical ex
isten

ce at th
e tim

e o
f th

e d
eced

en
t's d

eath
. 

T
herefore, the district court concluded that a copy of the pur-

ported w
ill could not be probated and denied B

ynum
's petition. 

F
or the reasons set forth below

, w
e reverse and rem

and for a new
 

hearing. 

[H
ead

n
o
te 1

] 

In review
ing a district court's dism

issal of an action pursuant to 
N

R
C

P
 41(b), the evidence and all reasonable inferences that can 

be draw
n from

 it m
ust be deem

ed adm
itted, and the evidence 

m
ust be interpreted in the light m

ost favorable to the petitioner. 
R

oche v. S
chartz, 82 N

ev. 409, 419 P
.2d 779 (1966); 

see also 
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S
tackiew

icz v. N
issan M

otor C
o., 100 N

ev. 443, 686 P
.2d 925 

(1984); C
orn v. F

rench, 71 N
ev. 280, 289 P

.2d 173 (1955). T
he 

evidence w
hen so view

ed establishes the follow
ing facts. 

In 1955, L
ola B

ynum
 and the deceased, R

oy Irvine, m
arried. 

W
hile m

arried, they purchased a hom
e in L

as V
egas, N

evada. 
T

hey divorced in 1960, but rem
ained friends. O

n June 6, 1962, 
B

ynum
 quitclaim

ed her entire interest in the L
as V

egas property 
to Irvine. 

O
n January 8, 1973, B

ynum
 and several friends gathered at a 

local restaurant at Irvine's request. Irvine produced a w
ill w

hich 
he signed in the presence of these friends. T

hree of the friends 
signed the w

ill as w
itnesses. Irvine gave the original and a copy 

of the w
ill to B

ynum
. T

he m
em

bers of the group then read and 
d

iscu
ssed

 th
e w

ill. T
h

e w
ill left th

e L
as V

eg
as p

ro
p

erty
 to

 
B

ynum
. T

he three w
itnesses to the w

ill predeceased Irvine. 
B

ynum
 stored the original w

ill in a box until A
ugust 28, 1977, 

w
h

en
 it w

as ap
p

aren
tly

 d
estro

y
ed

 in
 a h

o
u

se fire. O
n

 Ju
ly

 3
, 

1982, Irvine died. B
ecause no w

ill w
as found, the district court 

declared that Irvine had died intestate and appointed respondent 
D

oyle, a friend of Irvine's, as adm
inistrator of the estate. B

ynum
 

later fo
u

n
d

 th
e co

p
y

 o
f th

e w
ill in

 an
 o

ld
 b

riefcase. S
h

e th
en

 
com

m
enced this action by petitioning the district court to rem

ove 
D

o
y

le as ad
m

in
istrato

r o
f th

e estate an
d

 to
 ad

m
it th

e co
p

y
 o

f 
Irvine's w

ill to probate. 
A

t the hearing in this m
atter, B

ynum
 attem

pted to establish that 
she had quitclaim

ed the L
as V

egas property to Irvine w
ith the 

understanding that he w
ould leave the property to her in his w

ill. 
S

h
e also

 attem
p

ted
 to

 estab
lish

 th
at th

e d
eceased

 d
id

 in
 fact 

ex
ecu

te a v
alid

 w
ill leav

in
g
 th

e p
ro

p
erty

 to
 h

er, an
d
 th

at th
e 

docum
ent presented for probate w

as an accurate copy of that w
ill. 

F
inally, she attem

pted to prove that Irvine did not know
 that the 

o
rig

in
al w

ill h
ad

 b
een

 d
estro

y
ed

 in
 a fire p

rio
r to

 h
is d

eath
. 

H
ow

ever, the district court refused to allow
 any of this testim

ony 
to be adm

itted on the ground that it w
as irrelevant to the issue of 

w
hether the original w

ill had been in actual physical existence at 
the tim

e of Irvine's death. In the district court's opinion, the only 
relevant question under N

R
S

 136.240(3) w
as w

hether the pur-
ported lost w

ill had been in actual physical existence at the tim
e 

Irvine died. 
B

ynum
 presented tw

o w
itnesses w

hose testim
ony w

as severely 
lim

ited by the district court. C
onsequently, B

ynum
 elected not to 

call her rem
aining w

itnesses, but m
ade an offer of proof. T

hese 
w

itnesses included persons w
ho had been present w

hen the w
ill 

w
as executed and others w

ho had know
n Irvine and could testify 

concerning his intent to devise the L
as V

egas property to B
ynum

. 
T

h
e d

istrict co
u

rt refu
sed

 to
 h

ear th
e w

itn
esses b

ecau
se th

ey
 

could not testify as to w
hether the w

ill w
as in actual existence at 

Irvine v. D
oyle 	

701 

the tim
e of Irvine's death. T

hereupon, D
oyle m

ade a m
otion to 

dism
iss based on N

R
C

P
 41(b), and the district court granted the 

m
otion. T

his appeal follow
ed. 

T
he question presented for review

 is w
hether N

R
S

 136.240(3) 
requires a lost w

ill to be in actual physical existence at the tim
e of 

th
e testato

r's d
eath

 in
 o

rd
er to

 b
e ad

m
itted

 to
 p

ro
b

ate. N
R

S
 

136.240(3) provides: 

N
o w

ill shall be allow
ed to be proved as a lost or destroyed 

w
ill unless the sam

e shall be proved to have been in existence 
at the death of the person w

hose w
ill it is claim

ed to be, or be 
show

n to have been fraudulently destroyed in the lifetim
e of 

such person, nor unless its provisions shall be clearly and 
distinctly proved by at least tw

o credible w
itnesses. (E

m
pha-

sis added.) 

D
oyle urges this court to interpret the w

ord "existence" in the 
statute to require that a w

ill be in actual physical existence at the 
tim

e of the testator's death to be adm
itted to probate, as did the 

district court. A
ccording to D

oyle, any other interpretation does 
v
io

len
ce to

 th
e E

n
g
lish

 lan
g
u
ag

e an
d
 to

 th
e statu

to
ry

 sch
em

e 
designed to prevent the probate of spurious w

ills. S
om

e of our 
sister states h

av
e co

n
stru

ed
 sim

ilar statu
tes to

 req
u

ire actu
al 

physical existence. 
See In

 re E
state o

f L
an

e, 8
6
 C

al.R
p
tr. 6

2
0
 

(C
t.A

p
p
. 1

9
7
0
); In

 re E
state o

f S
trick

m
an

, 5
5
 C

al.R
p
tr. 6

0
6
 

(C
t.A

pp. 1966); In re K
erckhof s E

state, 125 P
.2d 284 (W

ash. 
1942). D

oyle further urges this court to construe "fraudulently 
destroyed" to require som

e "intentional perversion of truth for 
the purpose of inducing another in reliance upon it to part w

ith 
so

m
e v

alu
ab

le th
in

g
 b

elo
n
g
in

g
 to

 h
im

 o
r to

 su
rren

d
er a leg

al 
rig

h
t," rely

in
g
 o

n
 th

e d
efin

itio
n
 o

f frau
d
 in

 B
lack

's L
aw

 D
ic-

tio
n

ary
 5

9
4

 (rev
. 5

th
 ed

. 1
9

7
9

). W
h

ile th
is m

ay
 b

e a g
o

o
d

 
definition of "fraud" in som

e contexts, w
e refuse to give N

R
S

 
136.240(3) such a narrow

 construction. 
T

he problem
 w

ith the construction argued for by D
oyle is that 

it has the result of creating a valid yet unenforceable docum
ent. 

N
R

S
 133.110-133.150 provide the possible m

ethods of revoking 
a w

ill in N
evada. N

ow
here is it provided that a w

ill is deem
ed 

revoked if it is lost or accidentally destroyed w
ithout the testator's 

know
ledge. F

urther, N
R

S
 136.240(3) does not purport to be an 

additional m
ethod of revoking a w

ill. T
herefore, under the con-

struction of N
R

S
 136.240(3) proposed by D

oyle, a lost or acci-
dentally destroyed w

ill, although valid, could not be enforced 
even if the term

s of the w
ill could be objectively proved or a valid 

copy of the w
ill could be produced. A

 testator could die thinking 
his affairs in order only to have his desires frustrated by a legal 
technicality. E

ven m
ore anom

alous under D
oyle's interpretation 

o
f th

e statu
te is th

e fact th
at a w

ill w
h
ich

 w
as su

rrep
titio

u
sly
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ev. 	
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destroyed could be adm
itted to probate if proved by other evi-

dence, w
hile the sam

e w
ill, if accidentally destroyed, could not 

be probated regardless of w
hether the testator knew

 of the w
ill's 

destruction prior to his death. S
im

ilar considerations prom
pted 

the C
olorado S

uprem
e C

ourt to com
m

ent: 

T
here is no good reason a testator should be decreed to have 

died intestate, and his w
ishes, solem

nly com
m

itted to w
rit-

ing, be defeated by the loss or destruction of w
hat is, after 

all, m
erely the best, and not the only, evidence of his desires. 

In
 re E

d
er's E

state, 2
9
 P

.2
d
 6

3
1

, 6
3
4
-6

3
5

 (C
o
lo

. 1
9
3
4
). T

o
 

ignore a testator's desires w
hen the testator has done all in his 

p
o
w

er to
 co

m
p
ly

 w
ith

 th
e law

s co
n
cern

in
g
 w

ills w
o
u
ld

 b
e an

 
injustice. W

e do not believe the legislature intended such a result. 

[H
eadnote 21 

O
ther jurisdictions w

ith statutes sim
ilar to N

R
S

 136.240(3), 
m

oved by these policy considerations, have construed the term
 

"existence" in their statutes to m
ean "legal existence." A

 w
ill is 

said to be in legal existence if it has been validly executed and has 
not been revoked by the testator. T

hus, a w
ill lost or destroyed 

w
ithout the testator's know

ledge could be probated because it w
as 

in legal existence at the testator's death. 
See In re E

der's E
state, 

29 P
.2d 631 (C

olo. 1934); In re E
state of E

nz, 515 P
.2d 1133 

(C
olo.C

t.A
pp. 1973); In re H

avel's E
state, 194 N

.W
. 633 (M

inn. 
1923); M

atter of E
state of W

headon, 579 P
.2d 930 (U

tah 1978).' 
D

oyle argues, how
ever, the acceptance of the legal existence 

theory effectively am
ends the w

ords "fraudulently destroyed" 
out of the lost w

ills statute. A
ccording to D

oyle, a fraudulently 
destroyed w

ill w
ould rem

ain unrevoked and w
ould therefore have 

been "in existence" at the tim
e of death under the legal existence 

theory. T
hus, "fraudulently destroyed" is rendered nugatory or 

redundant. S
om

e jurisdictions have refused to construe "in exist-
ence" to m

ean legal existence for this reason. H
ow

ever, these 
jurisdictions have reached the sam

e result by construing "fraudu-
lently destroyed" to m

ean destroyed by som
ebody other than the 

testator w
ithout his consent or direction, or by accident w

ithout 
his know

ledge. See In re E
state of N

ew
m

an, 518 P
.2d 800, 801- 

02 (M
ont. 1974); In re F

ox' W
ill, 174 N

.E
.2d 499 (N

.Y
. 1961). 

W
e note that by giving "fraudulently destroyed" this m

eaning, 
the term

 "in existence" is rendered redundant. 

'U
tah's lost w

ills statute has since been repealed and replaced by the m
ore 

liberal U
niform

 P
robate C

ode. H
ow

ever, the view
s expressed in 

M
a

tte
r o

f 
E

sta
te

 o
f W

h
e
a
d
o
n
 rem

ain valid. 
S

ee M
atter of E

state of W
headon, 579 P

.2d 
at 9

3
1

. M
in

n
eso

ta's lo
st w

ills statu
te h

as b
een

 rep
laced

 b
y

 a statu
te th

at 
requires that a w

ill be unrevoked at the tim
e of death. 

S
ee In re G

reenberg's 
E

state, 82 N
.W

.2d 239 (M
inn. 1957). T

hus, the sam
e result w

as achieved by 
legislation. 
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[H
eadnotes 3, 4] 

W
e conclude that it is unnecessary to so construe either of the 

term
s in this statute in order to reach a just result. Instead, w

e 
choose to construe the statute as a w

hole, giving effect to each 
w

ord w
ithout ignoring the intent of the legislature. 

See generally 
N

evada T
ax C

om
m

'n v. B
ernhard, 100 N

ev. 348, 683 P
.2d 21 

(1984) (statute should be read to give m
eaning to all of its parts); 

S
pencer v. H

arrah's Inc., 98 N
ev. 99, 641 P

.2d 481 (1982) (court 
w

ill not give statute a construction contrary to its clear m
eaning). 

In 
F

ox, 
th

e N
ew

 Y
o
rk

 C
o
u
rt o

f A
p
p
eals m

ad
e th

e fo
llo

w
in

g
 

pertinent statem
ent: 

B
y requiring proof that a lost or destroyed w

ill w
as either 

"in
 ex

isten
ce at th

e tim
e o

f th
e testato

r's d
eath

, o
r w

as 
frau

d
u
len

tly
 d

estro
y
ed

 in
 h

is lifetim
e", th

e L
eg

islatu
re 

m
erely intended to require proof that either the w

ill had not 
b
een

 d
estro

y
ed

 d
u
rin

g
 th

e testato
r's lifetim

e o
r th

at, if 
destroyed during his lifetim

e, it had not been destroyed by 
him

 or by his authority. In other w
ords, all that section 143 

requires is proof that the testator him
self had not revoked the 

lo
st o

r d
estro

y
ed

 w
ill, p

ro
o
f th

at w
o
u
ld

 o
v
erco

m
e th

e 
com

m
on-law

 presum
ption of revocation. 

In
 re F

o
x

' W
ill, 1

7
4

 N
.E

.2
d

 4
9

9
, 5

0
4

 (N
.Y

. 1
9

6
1

). W
e ag

ree 
w

ith this statem
ent. A

t com
m

on law
, w

hen an executed w
ill could 

n
o
t b

e fo
u
n
d
 after th

e d
eath

 o
f a testato

r, th
ere w

as a stro
n
g
 

presum
ption that it w

as revoked by destruction by the testator. 
Id. 

at 5
0
5
; M

atter o
f E

state o
f W

h
ead

o
n
, 5

7
9
 P

.2
d
 at 9

3
2
. N

R
S

 
136.240(3) codifies the com

m
on law

 rule and places the burden 
o
f o

v
erco

m
in

g
 th

e p
resu

m
p
tio

n
 o

n
 th

e p
ro

p
o
n
en

t o
f a lo

st o
r 

destroyed w
ill. A

ccordingly, w
e hold that the w

ords "in exist-
ence" and "fraudulently destroyed" taken together convey the 
legislative intent to require the proponent of a lost or destroyed 
w

ill to prove that the testator did not revoke the lost or destroyed 
w

ill during his lifetim
e. F

urther, the question of w
hether a w

ill 
w

as revoked is a m
atter to be decided by the trier of fact. 

See In re 
K

illgore's E
state, 370 P

.2d 512 (Idaho 1962). 
F

inally, D
oyle argues that such an interpretation of the statute 

w
ill allow

 spurious w
ills to be probated. W

e note, how
ever, that 

in addition to proving that a w
ill rem

ains unrevoked, a proponent 
of a lost or destroyed w

ill m
ust prove the provisions of the w

ill 
clearly and distinctly by at least tw

o credible w
itnesses under 

N
R

S
 1

3
6

.2
4

0
(3

). T
h

ese p
ro

v
isio

n
s w

ill ad
eq

u
ately

 p
ro

tect 
against the probate of spurious w

ills. 
D

oyle argues that the district court's judgm
ent m

ay be upheld 
independently of N

R
S

 136.240(3). A
ccording to D

oyle, the dis-
trict court decided Irvine knew

 of the destruction of the w
ill prior 

to his death. D
oyle asserts that the district court properly refused 

[101 N
ev. 	
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to consider evidence tending to establish the existence of a lost 
w

ill p
u
rsu

an
t to

 N
R

S
 1

3
6
.2

3
0
. 2  A

t th
e h

earin
g

, h
o

w
ev

er, th
e 

district court refused to allow
 B

ynum
 to present any evidence 

relevant to the issue of w
hether Irvine knew

 of the destruction of 
h

is w
ill p

rio
r to

 h
is d

eath
. In

stead
, th

e d
istrict co

u
rt m

ad
e it 

abundantly clear that, in its opinion, the only relevant inquiry 
w

as w
hether the purported lost w

ill had been in actual physical 
existence at the tim

e of Irvine's death. C
onsequently, the district 

court's statem
ents about Irvine's know

ledge w
ere 

m
ere conjec-

tu
re a

n
d

 did not enter into the district court's decision. T
here-

fore, the order of the district court cannot be sustained on the 
basis of N

R
S

 136.230. 
T

he decision of the district court in this case w
as based on an 

invalid construction of N
R

S
 136.240(3), and m

ust be reversed. 
B

ynum
 attem

pted, but w
as not allow

ed, to prove that Irvine had 
ex

ecu
ted

 a v
alid

 w
ill w

h
ich

 w
as d

estro
y
ed

 p
rio

r to
 h

is d
eath

 
w

ithout his know
ledge. B

ynum
's reasons for executing the quit-

claim
 d

eed
 w

ere relev
an

t to
 th

e in
q
u
iry

 o
f w

h
eth

er Irv
in

e 
intended to leave the L

as V
egas property to B

ynum
 and w

hether 
Irvine revoked his w

ill or intended to revoke his w
ill prior to his 

death. F
urther, the testim

ony of the other w
itnesses w

as relevant 
to

 th
e issu

e o
f th

e ex
isten

ce an
d
 co

n
ten

t o
f Irv

in
e's p

u
rp

o
rted

 
w

ill. B
ecause the district court excluded this evidence, no factual 

d
eterm

in
atio

n
s h

av
e b

een
 m

ad
e o

n
 th

ese im
p
o
rtan

t issu
es. 

A
ccordingly, this case is reversed and rem

anded for a new
 hear-

ing.' 

2N
R

S
 136.230 provides: 

W
henever any w

ill shall be lost by accident or destroyed by fraud 
w

ith
o

u
t th

e k
n

o
w

led
g

e o
f th

e testato
r, th

e d
istrict co

u
rt sh

all h
av

e 
p
o
w

er to
 tak

e p
ro

o
f o

f th
e ex

ecu
tio

n
 an

d
 v

alid
ity

 o
f th

e w
ill an

d
 to

 
estab

lish
 th

e sam
e, n

o
tice to

 all p
erso

n
s h

av
in

g
 first b

een
 g

iv
en

, as 
prescribed in cases of proof of w

ills in other cases. 

3TH
E H

O
N

O
R

A
B

L
E

 C
L

IF
F

 Y
O

U
N

G
, Justice, did not participate in the consid-

eration of this case. 

S
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S
T

A
T

E
 O

F
 N

E
V

A
D

A
, 

A
P

P
E

L
L

A
N

T
 A

N
D

 C
R

O
S

S
-R

E
S

P
O

N
D

E
N

T
, 

V. 
C

H
R

Y
S

T
A

L
 E

A
T

O
N

, 
R

E
S

P
O

N
D

E
N

T
 A

N
D

 C
R

O
S

S
-

A
P

P
E

L
L

A
N

T
. 

N
o. 15158 

D
ecem

ber 10, 1985 	
710 P

.2d 1370 

A
ppeal and cross-appeal from

 a judgm
ent entered on a jury 

v
erd

ict aw
ard

in
g

 d
am

ag
es. S

eco
n

d
 Ju

d
icial D

istrict C
o

u
rt, 

W
ashoe C

ounty, 
R

o
y

 L
. T

orvinen, Judge. 

A
 personal injury and w

rongful death action arising out of a 
car accident caused by icy road conditions w

as brought by infant 
decedent's m

other against the S
tate of N

evada. T
he district court 

entered judgm
ent on a jury verdict aw

arding dam
ages, and an 

appeal and cross-appeal w
ere taken. T

he S
uprem

e C
ourt, M

ow
-

B
R

A
Y

, J., held that: (1) the district court's calculation of dam
ages, 

as m
odified for prejudgm

ent interest, w
as proper and w

ould be 
affirm

ed, but (2) a cause of action is now
 recognized in N

evada 
for serious em

otional distress w
hich results in physical sym

ptom
s 

caused by apprehending the death or serious injury of a loved one 
due to the negligence of defendant, and therefore plaintiff in this 
case should have been perm

itted to present to the jury her claim
 

for negligent infliction of em
otional distress. 

A
ffirm

ed
 in

 p
art; rev

ersed
 in

 p
art. 

[R
ehearing denied A

pril 24, 1986] 

B
rian M

cK
ay, 

A
ttorney G

eneral, 
Steven E

 Stucker, 
D

eputy 
A

tto
rn

ey
 G

en
eral, C

arso
n
 C

ity
, fo

r A
p
p
ellan

t an
d
 C

ro
ss-

R
espondent: 

E
rickso

n
, T

h
o

rp
e, S

w
a

in
sto

n
 &

 C
o

b
b

, L
td

., 
R

en
o

, fo
r 

R
espondent and C

ross-A
ppellant. 

1. 
A

U
T

O
M

O
B

IL
E

S
. 

In
 p

erso
n

al in
ju

ry
 an

d
 w

ro
n

g
fu

l d
eath

 actio
n

 arisin
g

 o
u

t o
f car 

accident caused by icy road conditions, evidence concerning the failure 
of highw

ay patrol troopers to place flares or otherw
ise w

arn m
otorists of 

treacherous ice w
as properly adm

itted, as the highw
ay patrol knew

 of 
the ice one hour before fatal accident occurred, and a trooper w
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 the settling codefendants in exchange for their 
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CLERK OF THE COURT 
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1 ORDR 
KIM BOYER, ESQ. 
Nevada Bar #5587 
10785 W. Twain Avenue, Suite 200 
Las Vegas, Nevada 89135. 
(702) 255-2000 
E-Mail: kimhoyer@elderlawnv.com  
Attorney for Estate 

DISTRICT COURT 

CLARE: COUNTY, NEVADA 

Case No.: P-14-082619-E 

ORDER ON PETITION FOR 
INSTRUCTIONS 

In the Matter of the Estate of 

THEODORE E. SCHE1DE JR. aka 
THEODORE ERNEST SCHEIDE JR., 

Deceased. 

The Petition of SUSAN M. HOY for Instructions from the Court for the Estate of 
- 

the above-named Decedent having this date come on for hearing before the undersigned, it 

appearing to the Court that notice of the hearing on the Petition was duly given; the Court 

finding that the Decedent at the time of his death left an estate in Clark County, Nevada, and was 

then a resident of Clark County, Nevada ;  good cause appearing therefor, it is hereby 

ORDERED that the Petitioner be appointed Administrator of the ilestate Estate 

of the Decedent and that Letters of Administration be issued to the Petitioner. 	\ 

ORDERED that in the event the estate assets are liquidated, they be placed in the 

Durham Jones & Pinegar Trust Account. 

ORDERED that no bond be required, 

DATED this  =,'Ytel-  ay of 	 , 2015. 

VDISTRICT1 UDGEI 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 ... 

22 

23 

24 

25 

26 

27 

28 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

KIM BOYER, EgQ. 
Nevada Bar #55g7 
10785 W, Twain Avenue, Suite 200 
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REGISTER OF ACTIONS 

CAsE No. P-I4-082619-E 

Location : Family Courts fmaoes Help 

In the Matter of: Theodore Schelde Jr., Deceased Pro bate - Special 
Case Type. 

Administration 
Date Filed: 1010212014 

Location: 
Cross-Reference Case Number: P082619 

REGynib CASEiNk•oiN.-sTiON 	

Related Cases 
VV-16-010344 (Companion Case) 

PARTY INFORMAT£ON  

Decedent -Schelde Jr., Theodore Ernest: 

Objector 	St. Jude Childresn's Reseach Hospital 

Other 	St. Jude 	-Reseach Hospital: 

Lead Attorneys 
Male 
DOD: 08/1712014 

Russel J Geist, ESC) 
ROpTheq 

702,385-250cm 

Russel J Geist ESQ 
Retoined 

702-385-2500(W) 

Petitioner 	Hoy, Susan 
	

Female 
	

Kim Boyer 
6625 S Valley View DR 
	

Retained 
STE 216 
	

702,255-2000(W) 
Las Vegas, NV 89118 

Special 	Hoy, Susan 
	

Female 
	

Kim Boyer 
Administrator 6625 S Valley View DR 

	
Retained 

STE 216 
	

702-255-2000(W)- 
Las Vegas, NV 89118 

.EVENTS 0.0)ERS oe )13E COURT 

05122/2015 Petition - HM (9:30 AM) (Magistrate Yamashita, Wesley) 
Petitim for instruCtiorm 

Minutes 
05/22/2016 9:30 AM 

- PETITION FOR INSTRUCTIONS COMMISSIONER STATED this 
matter had been left open to see if anyone came forward to 
produce a will or indicated they wanted to pursue it, but nothing 
came forward. Further It Was the opinion of ,the Personal 
Representative -that the wirhad  been destroyeei:WW1iAlstyne .„ 	 —„ 
statecrffi:6i is correct and confinTlecithis will is to proceed based 
upon the basis of an intestate situation. COMMISSIONER 
RECOMMENDED, Petition GRANTED, The signed Order was 
provided to Mr. VanAlstyne, 

Parts Present  
Return  to Register  of Actions 

1 of 1 	 9/14/2016 -  12:39 PM 
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CLERK OF THE COURT 

THEODOR 
12 THEODOR 

13 

14 

15 

16 

17 

16 

19 

21 

22 

23 

court as follows: 

County, Nevada. See Certified Death Certificate, attached hereto as Exhibit ":1"  

Clark, State of Nevada, and his estat, consists of certain personal property in an amount 

exceeding 8200,000. 

PETITION FOR APPOINTMENT OF ADMINISTRATOR 
OF INTESTATE ESTATE UNDER FULL ADMINISTRATION 

SUSAN M. BOY, of Las Vegas, Nevada, respectfully represents to the 

'THEODORE SCHEME died on or about August 17, 2014 in Clark 

The decedent was, at the time of his death, a resident of the County of 

5 

Eiectronicaliy Filed 
01/29/2015 06:41:48 PM 

1 	0272 
KIM BOYER, ESQ. 
Nevada Bar #5587 
10785 W. Twain Avenue, Suite 200 
Las Vegas, Nevada 89135 

4 (702) 255-2000 
E-Mail: kimboyer@elderlawny.com  
Attorney for Estate 

6 

7 
	 DISTRICT COURT 

8 	 CLARK COUNTY, NEVADA 

9 

10 1r3 the Matte 
	 Case No P-14-082619-E 

11 

'24 

25 

26 .„ 

27 

28 

Dtie search and inquiry has been made to ascertain if the decedent left a: 

valid will and a copy of a Last Will and Testament dated October 2, 2012 was located but the 

original has not been found. See copy attached hereto as Exhibit "2". 

LV_297977,1 
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CLERK OF THE COURT 

Electronically Filed 

05/06/2015 05:25:13 PM 

0272 
KIM BOYER, ESQ. 
Nevada Bar #5587 
10785 W. Twain Avenue, Suite 200 
Las Vegas, Nevada 89135 
(702) 255-2000 
E-Mail: kimboyer@elderlawnv.com  
Attorney for Estate 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate of 
	

Case No.: P-14-082619-E 

THEODORE E. SCHE1DE JR. aka 
THEODORE ERNEST SCHE1DE JR., 

Deceased. 

PETITION FOR INSTRUCTIONS 

Petitioner, SUSAN M. HOY, of Las Vegas, Nevada, respectfully represents to the 

court as follows: 

1. On October 6, 2014, the Court entered an Order appointing SUSAN M. 

HOY as Special Administrator, requiring the posting of no bond, that she enter the decedent's 

safe deposit box at U.S. Bank to determine if there is a Last Will and if there is one, that she 

remove it, and that if there are any liquid assets, that she place them in a blocked account. A 

copy is attached hereto as Exhibit "I." On October 13, 2014, Letters of Special Administration 

were issued to SUSAN M. HOY. A copy is attached hereto as Exhibit "2." 

2. THEODORE SCHEIDE died on or about August 17, 2014 in Clark 

County, Nevada. See copy of Certified Death Certificate, attached hereto as Exhibit "3". 

3. The decedent was, at the time of his death, a resident of the County of 

Clark, State of Nevada, and his estate consists of certain personal property in an amount 

exceeding $200,000. 

1 
LV_315624.1 



1 1 1 12  death. 

the decedent destroyed any original estate planning documents he may have executed prior to his 

	

4. 	Due search and inquiry has been made to ascertain if the decedent left a 

valid will and a copy of a Last Will and Testament dated October 2, 2012 was located but the 

original has not been found. See copy attached hereto as Exhibit "4". 

5 
	 5. 	The Special Administrator, per the above-mentioned Order, entered the 

decedent's safe deposit box located at U.S. Bank and it was empty. 

	

6. 	The drafting attorney gave the original Will to the decedent. The Special 

8 1 Administrator was the decedent's guardian prior to his death and no original estate planning 

9  'documents were received or found during the guardianship. The Special Administrator believes 10   

7. 	The names and addresses of all known heirs of said decedent and 

14 beneficiaries named in the will (only a copy of which has been located) are as follows: 

Name and Address 

Theodore "Chip" E. Scheide, III 
101 S. Lexington Avenue 
Pittsburg, Pennsylvania 15208 

Velma G. Shay 

Age 
	

Relationship  

Adult 
	

Son 

Deceased 	Friend 

15 

16 

17 

18 

19 

20 

21 

St. Jude Children's Hospital 
262 Danny Thomas Place 
Memphis, TN 38105 

N/A Beneficiary 

 

 
 

22 

23 
	 8. 	There are no known liens, encumbrances or unpaid debts of the decedent. 

24 
	 9. 	The Special Administrator hereby requests instructions from the court as 

25 to how to proceed with this probate matter. 

26 	 WHEREFORE, Petitioner prays: 

27 
1. 	That a time be fixed for the hearing of this petition. 

28 

2. 	That the Special Administrator requests instructions from the court as to 

how to proceed with this probate matter. 

LV315624.1 
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3 n 0785 W. Twain Avenue, Suite 200 
Las Vegas, Nevada 89135 

4 (702) 255-2000 
kimboyer@elderlawnv.com  

Attorney for Estate 5 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate of 
	

Case No.: P-14-082619-E 

THEODORE E. SCHEIDE JR. aka 
THEODORE ERNEST SCHEIDE JR, 

Deceased.. 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that smice of the Notice of Hearing on Petition for 

Instructions was made this  ‘*--M  day of 2015, by depositing a copy of the 

same in the US. Mails, postage prepaid, first Ow mail, addressed to 

Medicaid Estate Recovery 
1050 E. Wiiii -408:-Stfiet., S4ite• .4',35,-,„ 
Carsoll.Cits4:14evada-8Mj-3199 

St. Jude Children's Hospital .., 
I 20 , , 242 Danny Thomas Place 
' Memphis, TN 3 8 105  

Theodore "Chip E. Schelde, III 
101 S. LeNington Avenue 
Pittsburg, Pennsylvania 15208 

Patricia Bolin 
7800 .  Clarksdaie Drive, 102 
Las Vegas, Nevada 8912.8 .  

25 

27 

28 

L,K) 15624. I 
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10ERT 
KIM BOYER, ESQ. 
Nevada Bar #5587 
110785 W. Twain Avenue, Suite 200 
Las Vegas, Nevada 89135 
(702) 255-2000 
E-Mail: kimboyer@elderlawnv.com  
Attorney for Estate 

DISTRICT COURT 

.CLARK COUNTY, NEVADA 

lin the Matter of the Estate of 
	

Case -No.: 13,44-082619-E 

THEODORE E. SCHEME JR. aka 
THEODORE ERNEST SCHEIDE JR., 

Deceased. 

CERTIFICATE OF MAILING 
13 

I HEREBY CERTIFY that service of the Notice of Hearing for Appointment of 
14 

Administrator with Will Annexed Older Fa .Aditoinistrolcion was made this 
	

day of 
15 

1 

5 

6 

7 

8 

9 

10 

'11 

12 

, 2015, by depositing a copy of the same in the U.S. Mails, postage prepaid, 

Medicaid Estate Recovery 
1050 g....Williains,ptreet, Suite, 435 
cafSOn City„.Nevi& --89,70,1 -3199 

St. 'Jude Children's Hospital \ 
262 Danny Thomas Place 
Memphis, TN 38105 

26 

27 

28 

LAL297977.1  

Theodore "Chip" E. Seheide, III 
101 S. Lexington Avenue 
Pittsburg, Pennsylvania 15208 
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Electronically Filed 

10/26/2016 12:42:38 PM 

1 RPLY 
Todd L. Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 Peccole Professional Park 
10080 West Alta Drive, Suite 200 

4 Las Vegas, Nevada 89145 
(702) 385-2500 

5 (702) 385-2086 
rgeist@hutchle_gal.corn 

6 
Attorneys for St. Jude Children's 

7 Research Hospital 

8 DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

REPLY IN SUPPORT OF PETITION FOR PROBATE OF LOST WILL (NRS 136.240);  

REVOCATION OF LETTERS OF ADMINISTRATION (NRS 141.050); ISSUANCE OF  

LETTERS TESTAMENTARY (NRS 136.090)  

THEODORE E. SCHEIDE, Ill's (hereinafter "Theodore") Objection and Counterpetition, 

misstates the law in an attempt to subvert the testamentary wishes of THEODORE E. SCHEIDE 

JR. (hereinafter "Decedent"), and convince the Court that Theodore should get a windfall because 

no one has been able to find the Decedent's original Last Will and Testament which specifically 

disinherits Theodore.' The law favors a full hearing of the facts and circumstances regarding the 

Decedent's Last Will and Testament as presented by ST. JUDE CHILDREN'S RESEARCH 

The copy of the October 2012 and the original June 2012 Last Will and Testament both 
have the following statement from the Decedent: 

However, I am specifically disinheriting THEODORE E. SCHEIDE, III and his 
descendants. Therefore for the purposes of my Will, THEODORE E. SCHEIDE, Ill 
and his descendants will be deemed to have predeceased me. 

In the Matter of the Estate of 
	

Case No.: P-14-082619-E 

THEODORE E. SCHEIDE JR. aka 
	

Dept No.: 26 
THEODORE ERNEST SCHEIDE JR., 

Deceased. 



1 HOSPITAL, INC. ("St. Jude" or "Petitioner"), and its alleged revocation as argued by Theodore. 

2 	While there is a strong presumption at common law that a lost will was revoked by 

3 destruction by the testator, the Nevada Supreme Court has held that, 1) such presumption is 

4 rebuttable by the proponent of the lost will, and 2) the question of whether a will was revoked is 

5 a matter to be decided by the trier of fact after considering the evidence. Estate of Irvine v. Doyle, 

6 101 Nev. 698, 703, 710 P2d 1366, 1369 (1985). In order to prove a lost or destroyed will was 

7 either "in existence at the death of the person whose will it is claimed to be, or ... to have been 

8 fraudulently destroyed in the lifetime of that person", the proponent needs to prove that "the will 

9 had not been destroyed during the testator's lifetime or that, if destroyed during his lifetime, it had 

10 not been destroyed by him or by his authority." Id. 

11 	While Theodore disagrees with the Petitioner's contention that the Decedent's will was not 

12 destroyed during the Decedent's lifetime, or if it was destroyed, it was not destroyed by him or by 

13 his authority when he had capacity to do so, the Petitioner has the opportunity to present evidence 

14 supporting the proof of the Decedent's lost will. Theodore's arguments that the Petitioner's proof 

15 must be limited and must exclude the testimony of the Decedent's estate planning attorney is 

16 unsupported by the law. 

17 	Despite Theodore confusing numerous times the burden to prove a valid will with the 

18 burden of a proponent of a lost will, the law is clear regarding the proof required for a lost will. 

19 Petitioner has presented a copy of the Decedent's Will which Petitioner contends is validly 

20 executed. In support, Petitioner has presented the affidavits of the living witnesses to the 

21 Decedent's Will, both of whom signed a self-proving affidavit at the time the Decedent executed 

22 the Will. The witnesses affidavits have therefore satisfied NRS 133.040, and the requirements of 

23 living witnesses of a will in HOWARD HUGHES MEDICAL INSTITUTE v. GAVIN, 96 Nev. 

24 905, 621 P.2d 489 (1980). There is no need to consider whether either the witnesses' recent 

25 affidavits or the self-proving affidavits executed at the time the Decedent's Will was executed, are 

26 admissible. The affidavits do no rely on declarations of the Decedent or others, but they are the 

27 witnesses' own declarations of the facts required under NRS 133.050 (1). Therefore, the copy of 

28 	 2 - 



1 the October 2012 will are supported by two credible witnesses and on the Will on its own is valid 

2 and admissible. 

3 	Theodore further claims that the additional statements of KRISTIN TYLER, the Decedent's 

4 estate planning attorney, amount to inadmissible hearsay and violate a privilege that he alone holds. 

5 Neither claim is valid. The affidavit and any additional testimony KRISTIN TYLER may proffer 

6 regarding whether the Decedent revoked his will is specifically admissible under NRS 51.105(2) 

7 as "it relates to the execution, revocation, identification or terms of declarant's will." Such 

8 testimony would clearly establish the Decedent's "state of mind, emotion, sensation or physical 

9 condition, such as intent, plan, motive, design, mental feeling, pain and bodily health" which is not 

10 inadmissible under NRS 51.105 (1), and are relevant to this matter. 

11 	Additionally, there is no privilege applicable in this case since any communications 

12 discussed between the Decedent and KRISTIN TYLER would be "relevant to an issue between 0 0 
E  13 parties who claim through the same deceased client, regardless of whether the claims are by testate 

z 
14 or intestate succession or by inter vivos transaction." NRS 49.115 (2). St. Jude and Theodore are 6 > 

11J 	z 
LLtr)  S 15 obviously parties who claim through the same deceased client, i.e. the Decedent. Therefore, the 

8 	16 communications between the Decedent and KRISTIN TYLER are exempt from the lawyer and 0 
a_ 0 

0 17 client privilege. Despite Theodore's previous attempts to silence KRISTIN TYLER by threats to 

18 hold her accountable for alleged breaches of ethical duties to the Estate (i.e., Theodore), KRISTIN 

19 TYLER' s affidavit and any subsequent testimony on the matter of the Decedent's Will and its 

20 subsequent alleged revocation is permissible and should be admitted as "highly probative". 

21 Johnstone v. State, 92 Nev. 241, 245, 548 P.2d 1362, 1364 (1976). In fact, it would be highly 

22 prejudicial to the Petitioner for the Court to exclude the affidavits and testimony of KRISTIN 

23 TYLER, which would not only prohibit the Petitioner from presenting necessary proof that the 

24 Decedent did not revoke his Will, but would require the Petitioner to produce a second credible 

25 witness to the execution of the Decedent's Will. Such a result is not contemplated in the law, and 

26 would be inherently unjust in this case. 

27 	Theodore further claims that St. Jude lacks standing to present the Decedent's Will for 

28 	
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1 probate and in support states the irrelevant fact that St. Jude is a contingent beneficiary under the 

2 Decedent's Will. While it is true that the Decedent named St. Jude as a remainder beneficiary, 

3 Velma Shay, the primary beneficiary, predeceased the Decedent which means that the Decedent's 

4 estate would pass to St. Jude if the Decedent's Will were admitted to probate. Therefore, by the 

5 terms of the Decedent's Will, St. Jude is the only party, other than the administrator of the 

6 Decedent's Estate, that has standing to petition the Court to admit the Will to probate. 

7 	It should be noted that the only law that Theodore cites in support of his argument that St. 

8 Jude lacks standing is the Nevada statute concerning will contests and the timeframe within which 

9 to bring a contest of a will offered or admitted to probate. Such statute is obviously not applicable 

10 in this case. While the Court previously appointed an administrator based on the lack of an original 

11 will presented for probate, nothing in Nevada law prohibits a party from petitioning the Court to 

12 admit a decedent's will after such intestate administration commences. In fact, the Petitioner is 0 0 
u  ) 13 explicitly permitted under NRS 136.070(1) to file the Petition to have the Will proved without any 

z 
a; 14 limitation on the time to do so. ("A personal representative or devisee named in a will, or any other 

15 interested person, may, at any time after the death of the testator, petition the court having 

8 	16 jurisdiction to have the will proved, whether the will is in the possession of that person or not, or 
B 2 

17 is lost or destroyed, or is beyond the jurisdiction of the State.") NRS 141.050 also indicates that 

18 the Court may consider and allow the Decedent's Will to be proved, even after "after granting 

19 letters of administration on the ground of intestacy." In such case, "the letters of administration 

20 must be revoked and the power of the administrator ceases." Id. 

21 	Finally, Theodore claims that, notwithstanding the fact that the Decedent lacked mental 

22 capacity and was subject to a guardianship, the Decedent was still permitted to change his estate 

23 plan even after he became subject to a guardianship. It should be noted that while a testator does 

24 have the ability to change his estate plan, he may only do so if he is "of sound mind and memory." 

25 NRS 133.050. Petitioner believes that there is substantial evidence that the Decedent lacked the 

26 requisite capacity to make testamentary decisions, including the revocation of his Will, to the point 

27 that if the Decedent destroyed his Will, or directed someone else to do so, such action would be 

28 	 4 
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1 invalid. For example, on February 14, 2014, the Decedent's physician declared that the Decedent 

2 was "unable to respond to a substantial and immediate risk of physical or financial harm or to a 

3 need for immediate medical attention," that he was "Linable properly to manage and take care of 

4 [Decedent's] person or property, or both", and that he was incapable of "living independently, with 

5 or without assistance." Attached as Exhibit 5 is the Physician's Statement signed by Dr. Mardip 

6 Arora, M.D. presented in support of the need for a guardianship over the Decedent. The 

7 Decedent's physician further stated that the Decedent's capacity was limited by "Altered level of 

8 consciousness, dementia, chronic bifrontal strokes." See Exhibit 5. Additional testimony of those 

9 who interacted with the Decedent between the time he executed his Will and the Physician's 

10 Statement will establish that the Decedent's capacity was diminished and that if the Decedent's 

11 Will was in fact destroyed, such destruction of the Decedent's Will by the Decedent was ineffective 

12 to revoke the Will, or that the Decedent's Will was fraudulently destroyed, since the Decedent 

13 lacked the capacity to revoke his Will or direct someone else to revoke it by destruction. 

14 	In conclusion, St. Jude is entitled to conduct discovery and present evidence to support the 

15 admission of a copy of the Decedent's Will to rebut the presumption that, because the Decedent's 

16 original Will cannot be found he allegedly revoked it. Such determination must be made by the 

17 trier of fact, and is not a determination as a matter of law. Irvine at 703. 

18 	Dated October 26, 2016, 

19 
HUTCHIS_ON & STEFFEN 

20 

21 
Todd L. Moody (5430) 

22 
	

Russel J. Geist (9030) 
10080 W. Alta Dr., Ste 200 

23 
	

Las Vegas, NV 89145 
(702) 385-2500 

24 
	

(702) 385-2086 Fax 
tmoody@hutchlegal.com  

25 
	 rgeist(&,hutchlegal.com  

Attorneys for St. Jude Children's 
26 
	

Research Hospital 

27 
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0 	to be hand-delivered; 

to the attorney(s) or parties listed below at the address and/or facsimile number 
indicated below: 

Via E-Service 
Kim Boyer, Esq. 
Durham Jones & Pinegar 
10785 W. Twain Ave., Ste. 200 
Las Vegas, NV 89135 
Attorney for the Administrator 

Via E-Service 
Cary Colt Payne, Esq. 
700 S. 8 th  Street 
Las Vegas, NV 89101 
Attorney for Theodore "Chip" E. Schelde, III 
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1 	 CERTIFICATE OF SERVICE  

2 	Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & S'IEFFEN, 

3 and that on this )te  day of October, 2016, I caused a true and correct copy of the above and 

4 foregoing REPLY IN SUPPORT OF PETITION FOR PROBATE OF LOST WILL (NRS 

5 136.240); REVOCATION OF LETTERS OF ADMINISTRATION (NRS 141.050); 

6 ISSUANCE OF LETTERS TESTAMENTARY (NRS 136.090) to be served as follows: 

7 
by placing same to be deposited for mailing in the United States Mail, in a 

8 

	

	 sealed envelope upon which first class postage was prepaid in Las Vegas, 
Nevada; and/or 

9 
ii 	pursuant to EDCR 7.26, to be sent via facsimile; and/or 

• pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the 
Eighth Judicial District Court's electronic filing system, with the date and time 
of the electronic service substituted for the date and place of deposit in the mail; 
and/or 

Via U.S. Mail 
Medicaid Estate Recovery 
1100 E. William St., Suite 109 
Carson City, NV 89701-3199 

A 
0,""..--'1 ■-"V „J.-- 

An Employee of Hutchison & Steffen, LLC 
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Electronically Filed 
02/20/2014 09:1201 AM 

CLERK OF THE COURT 

AFFT 
KIM BOYER, CELA 
Nevada Bar 45587 
10785 \V. Twain Ave., Suite 200 
Las VegAs, Nevada 89135 
(702) 255-2000 
Email: kiraboyereelderlawnv.com  
Attorney for Petitioner 

5 

6 
DISTRICT COtiRT 

7 	
CLARK COUNTY, NEVADA 

8 

9 

10 

1 1 

In the matter of the Guardianship of the 
Person and Estate of 

kiOtes_ 

Aamtilt. 

Case No.: G 
Dept. No.; E 

I 

2 

3 

4 

12 PHYsicrANs.sTATEMENT 

STATE OF NEVADA 

COUNTY OF CLARK 

13 

14 

15 
	 MD., being first dUly sworn, deposes 

1 	I -arn• a physician - who IS licensed to practice medicine in the State of 

2. 	It is my opinion that the Proposed Wards condition is 

re_ . 

16 

17 

18 

19 

20 

21 
The Proposed Ward is unable to respond to a substantial and immediate risk of physical or 

nancial harm or to a need for immediate medical attention. The Proposed Ward is unable 

properly to manage and take care of the Proposed Ward's person or property, or both. 

22 

23 

24 

25 

26 



It is my opinion. that (select one): 

Proposed Ward has been. subject to abuse, neglect or exploitation. 

e Proposed Ward has not been subjected to abuse, neglect or exploitation, 

Linable to render an opinion. 

4: 	It is my opinion that the Proposed Ward .'does 	does Ilo-c present a 

danger to himself/herself or others 

It is my opinion that the Proposed Ward 
	

is riot capable of living 

independently, with or without assistance. 

6. It is my opinion that the Proposed Ward would benefit from a guardian. 

7. It is my opinion that (select all that apply:Iv; 

The Proposed Ward should be exalsod from the hearing booAuse the 

Proposed Ward would not comprehend the reason for hearing or contribute to the proceeding. 

The Proposed Ward should be excused from the hearing because the 

within:4 at a hearing would be detrimental to the Proposed Ward, 

The Proposed Ward is able to mend the hearing. 

8. Describe any limitations of capacity of the Proposed Ward that affect The 

ability of the Proposed Ward to be able to maintain hisiber safety and basic needs: 

LToder the penalty of -perjury, I declare the foregoing to betrue. and correct. 

DATED:: 	  

Sub= by: 

KIM BOYE134CELA 
Nevada Bar #5587 
10785 W. Twain Ave., Suite 200 
Las Vegas, Nevada 89135 
Attorney for Petitioner 
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Electronically Filed 
02/02/2017 01:34:05 PM 

1 ORDR 
Todd L. Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 Peccole Professional Park 
10080 West Alta Drive, Suite 200 

4 Las Vegas, Nevada 89145 
(702) 385-2500 

5 (702) 385-2086 
rgeist@hutchlegal.com  

6 
Attorneys for St. Jude Children's 

7 Research Hospital 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate of 
	

1 Case No.: P-14-082619-E 

	

THEODORE E. SCHEIDE JR. aka 	I Dept No.: PCI 
THEODORE ERNEST SCHEIDE JR., 

	

Deceased. 	I Date of Hearing: November 2, 2016 
Time of Hearing: 9:30 A.M. 

ORDER GRANTING PETITION FOR PROBATE OF LOST WILL (NRS 136.240);  
REVOCATION OF LETTERS OF ADMINISTRATION (NRS 141.050); ISSUANCE OF  

LETTERS TESTAMENTARY (NRS 136.090) 

The verified Petition of St. Jude Children's Research Hospital, Inc. ("St. Jude") for Probate 

of Lost Will (NRS 136.240); Revocation of Letters of Administration (NRS 141.050); Issuance of 

Letters Testamentary (NRS136.090) came on regularly for hearing November 2, 2016. Russel J. 

Geist, Esq., of the law firm of Hutchison & Steffen, LLC appeared on behalf of St. Jude and Cary 

Colt Payne, Esq., of the law office of Cary Colt Payne, Chtd. appeared on behalf of Theodore E. 

Scheide III, who also was present at the hearing. The Court having reviewed St. Jude's Petition, 

Theodore E. Scheide, s Objection thereto, and St. Jude' s Reply in support of, and all papers filed 

herein, and having heard the arguments of counsel, now finds and orders as follows: 

Pursuant to Estate of Irvine v. Doyle, 101 Nev. 698, 710 P.2d 1366 (1985), the proponent 

for admission of a lost will bears the burden "to prove that the testator did not revoke the lost or 

destroyed will during his lifetime." In this case, because the Decedent was subject to a 



Ck -RIT- 

1 guardianship since February 2014, and lacked testamentary capacity to revoke his 	the 

2 proponent of Decedent's lost will must prove that the testator did not revoke the will while he was 

3 still competent and had testamentary capacity to do so. 

	

4 	IT IS HEREBY ORDERED that the Petition for Probate of Lost Will is hereby granted to 

5 proceed to an evidentiary hearing set for March 1647, 2017 at 9:30 a.m, on the issue of fact 

6 regarding whether Theodore E. Scheide Jr. did not revoke the will while he was still competent and 

7 had testamentary capacity to do so, during the time between when Theodore E. Scheide Jr. signed 

8 his will and when he was determined to lack capacity during the guardianship. 

	

9 	IT IS FURTHER ORDERED that the parties shall continue discovery upon the following 

10 schedule for completion: 

	

11 	1. Close of discovery: 	 January 16, 2017 

	

12 	2. Final date to file dispositive motions: 	February 7, 2017 

	

13 
	

3. Final date by which all pretrial motions must be submitted for decision 
(which must be no later than 30 calendar days before trial): 

	

14 
	

February 7, 2017 

4. Evidentiary Hearing: 
	

March 16-17, 2017 

IT IS FURTHER ORDERED that a Status Check to determine readiness of the parties 

to proceed toward the evidentiary hearing shall be set for February 1, 2017 at 9:30 a.m. 

	

18 	IT IS FURTHER ORDERED that the Counterpetition of Theodore E. Scheide III to 

19 distribute the Estate of Theodore E. Scheide Jr. by intestate succession is held in abeyance 

20 pending the outcome of the evidentiary hearing on March 16-17, 2017. 

DATED this  Z- I  day o 

, 
/ 

DISTRICT COURT JUDGE 
24 

25 

26 

27 

21 

22 

23 

, 
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Submitted by: 
HUTCHISON & STEFFEN, LLC 

Todd L. Moodzf, Esq. 
Russel J. Geist, Esq. 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 

Attorneys for St. Jude Children's 
Research Hospital 

Approved as to Form and Content: 
CARY COLT PAYNE, CHTD. 

Cary Colt Payne, Esq. 
700 South Eighth Street 
Las Vegas, NV 89101 

Attorney for Theodore E. Scheide III 
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Electronically Filed 

02/02/2017 04:23:05 PM 

1 NE0 
Todd L. Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 Peccole Professional Park 
10080 West Alta Drive, Suite 200 

4 Las Vegas, Nevada 89145 
(702) 385-2500 

5 (702) 385-2086 
rgei st@hutchle gal. com   

6 
Attorneys for St. Jude Children's 

7 Research Hospital 

8 
	

DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

In the Matter of the Estate of 
	

Case No.: P-14-082619-E 

THEODORE E. SCHEIDE JR. aka 
	

Dept No.: PCI 
THEODORE ERNEST SCHEIDE JR., 

Deceased. 

NOTICE OF ENTRY OF ORDER 

NOTICE IS HEREBY GIVEN that on the 2' d  day of February, 2017 an Order Granting 

Petition for Probate of Lost Will (NRS 136.240); Revocation of Letters of Administration (NRS 

141.050; Issuance of Letters Testamentary (NRS 136.090) was entered in the above-entitled action, 

a copy of which is attached hereto. 

Dated February  (2 ,2017. 

HUTCHISON & STEFFEN 

Russel J. Ceist (9030) 
10080 W. Alta Dr., Ste 200 
Las Vegas, NV 89145 
(702) 385-2500 
(702) 385-2086 Fax 
rgeist@hutchlegal.com  
Attorneys for St. Jude Children's 
Research Hospital 

28 
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1 	 CERTIFICATE OF SERVICE  

Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN, 

3 and that on this 2nd  day of February, 2017, I caused a true and correct copy of the above and 

4 foregoing NOTICE OF ENTRY OF ORDER to be served as follows: 

5 
by placing same to be deposited for mailing in the United States Mail, in a 
sealed envelope upon which first class postage was prepaid in Las Vegas, 
Nevada; and/or 

El 	pursuant to EDCR 7.26, to be sent via facsimile; and/or 

pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the 
Eighth Judicial District Court's electronic filing system, with the date and time 
of the electronic service substituted for the date and place of deposit in the mail; 
and/or 

El 	to be hand-delivered; 

to the attorney(s) or parties listed below at the address and/or facsimile number 
indicated below: 

Via E-Service 
Kim Boyer, Esq. 
Durham Jones & Pinegar 
10785 W. Twain Ave., Ste. 200 
Las Vegas, NV 89135 
Attorney for the Estate 

Via U.S. Mail 
Medicaid Estate Recovery 
1100 E. William Street, Ste. 109 
Carson City, Nevada 89701 

oyeeofHutchison & Steffen, LLC 

22 

23 

24 

25 

26 

27 

28 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Via E-Service 
Cary Colt Payne, Esq. 
700 S. 8th  Street 
Las Vegas, NV 89101 
Attorney for Theodore "Chip" E. Scheide, III 
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1 ORDR 
Todd L. Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 Peccole Professional Park 
10080 West Alta Drive, Suite 200 

4 Las Vegas, Nevada 89145 
(702) 385-2500 

5 (702) 385-2086 
rzeist@hutchle gal. corn 

6 
Attorneys for St. Jude Children's 

7 Research Hospital 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate of 
	

Case No.: P-14-082619-E 

THEODORE E. SCHEME JR. aka 	I Dept No.: PCI 
THEODORE ERNEST SCHEIDE JR., 

Deceased. 	Date of Hearing: November 2, 2016 
Time of Hearing: 9:30 A.M. 

ORDER GRANTING PETITION FOR PROBATE OF LOST WILL (NRS 136.240);  
REVOCATION OF LETTERS OF ADMINISTRATION (NRS 141.050); ISSUANCE OF  

LETTERS TESTAMENTARY (NRS 136.090) 

The verified Petition of St. Jude Children's Research Hospital, Inc. ("St. Jude") for Probate 

of Lost Will (NRS 136.240); Revocation of Letters of Administration (NRS 141.050); Issuance of 

Letters Testamentary (NRS136.090) came on regularly for hearing November 2, 2016. Russel J. 

Geist, Esq., of the law firni of Hutchison & Steffen, LLC appeared on behalf of St. Jude and Cary 

Colt Payne, Esq., of the law office of Cary Colt Payne, Chtd. appeared on behalf of Theodore E. 

Scheide ifi , who also was present at the hearing. The Court having reviewed St. Jude's Petition, 

Theodore E. Scheide, Ill's Obj ection thereto, and St. Jude's Reply in support of, and all papers filed 

herein, and having heard the arguments of counsel, now finds and orders as follows: 

Pursuant to Estate of Irvine v. Doyle, 101 Nev. 698, 710 P.2d 1366 (1985), the proponent 

for admission of a lost will bears the burden "to prove that the testator did not revoke the lost or 

destroyed will during his lifetime." In this case, because the Decedent was subject to a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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28 



1 guardianship since February 2014, and lacked testamentary capacity to revoke his wiJJ the 

2 proponent of Decedent's lost will must prove that the testator did not revoke the will while he was 

3 still competent and had testamentary capacity to do so. 

4 	IT IS HEREBY ORDERED that the Petition for Probate of Lost Will is hereby granted to 

5 proceed to an evidentiary hearing set for March 1647, 2017 at 9:30 a.m on the issue of fact 

6 regarding whether Theodore E. Scheide Jr. did not revoke the will while he was still competent and 

7 had testamentary capacity to do so, during the time between when Theodore E. Scheide Jr. signed 

8 his will and when he was determined to lack capacity during the guardianship. 

	

9 	IT IS FURTHER ORDERED that the parties shall continue discovery upon the following 

10 schedule for completion: 

	

11 	1. Close of discovery: 	 January 16, 2017 

	

12 	2. Final date to file clispositive motions: 	February 7, 2017 

3. Final date by which all pretrial motions must be submitted for decision 
(which must be no later than 30 calendar days before trial): 

	

14 	 February 7, 2017 

4. Evidentiary Hearing: 	 March 16-17, 2017 

IT IS FURTHER ORDERED that a Status Check to determine readiness of the parties 

17 to proceed toward the evidentiary hearing shall be set for February 1, 2017 at 9:30 a.m. 

	

18 	IT IS FURTHER ORDERED that the Counterpetition of Theodore E. Scheide Ill to 

19 distribute the Estate of Theodore E. Scheide Jr. by intestate succession is held in abeyance 

20 pending the outcome of the evidentiary hearing on March 16-17, 2017. 

	

21 
	

DATED this 	day of 

22 

23 

24 

25 

26 

27 
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2 

3 
Todd L. Moody; Esq. 

4 Russel J. Geist, Esq. 
10080 West Alta Drive, Suite 200 

5 Las Vegas, NV 89145 

1 Submitted by: 
HUTCHISON & STEFFEN, LLC 

6 Attorneys for St. Jude Children's 
Research Hospital 

7 

8 
Approved as to Form and Content: 

9 CARY COLT PAYNE, CHID. 

10 

11 Cary Colt Payne, Esq. 
700 South Eighth Street 

12 Las Vegas, NV 89101 

Attorney for Theodore E. Scheide III 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate or 
	

CASE NO.: P-14-082619-E 

THEODORE E. SCHEIDE, JR. aka 	DEPT NO.: XXVI 
THEODORE ERNEST SCHEIDE, 

Deceased. 

DECISION AND ORDER 

The above captioned matter came on for evidentiary hearing on June 15 

and 16 2017. on St. Jude Research Hospital's petition to admit Decedent's October 2, 

2012, Will, Susan Hoy, Special Administrator, was represented by Counsel Kim Boyer of 

Durham Jones & Pinegar; Respondent Theodore E. Scheide Iii, was represented by 

counsel Cary Colt Payne and Objector/Petitioner St. Jude Children's Research Hospital, 

was represented by counsel Todd Moody and Russel Geist of Hutchison & Steffen. After 

hearing the testimony of witnesses, receiving evidence introduced at the evidentiary 

hearing, and considering argument of the parties, the matter was taken under advisement. 

Upon consideration of the arguments, testimony, exhibits in evidence, in addition to 

the pleadings and papers on tile the Court finds as follows: 

FACTS 

Decedent Theodore Scheide, Jr., ("Decedent" or "Theo") passed away August 17, 

2014, His only statutory heir is his estranged son. Theodore Scheide, III (known as 

"Chip"). Decedent and his first wife, the mother of his only child, Theodore III, had been 

divorced for some time; Decedent had only sporadic contact with his son after the 

Case Number: P-14-082619-E 



	

I 	divorce. A second marriage ended in 1999, but he remained in contact with his step- 

daughter Kathy Longo; although, they did not see each other on a regular basis. 

	

3 	Decedent and Velma Shay were companions for many years and, although they were 

	

4 	never married, they made complementary estate plans providing for one another. 

Decedent Was not married at the time of his death. 

	

6 	In June 2012 Decedent executed a Will, disinheriting his son  and leaving his 

	

7 	estate to Velma Shay; if she predeceased him (she did), then to St. Jude Children's 

	

8 	Hospital, In October 2012 Decedent revoked the June 2012 Will with a new October 

	

9 	2012 Will that only changed the Executor. 'Velma passed away in February, 2013, at 

	

10 	which time Theo advised Kristin Tyler, Esq., his estate planning attorney, that everything 

	

11 	would now go to St. hide Children's Hospital. There is no evidence that Theo prepared a 

	

12 	new will after Velma's passing. 

	

13 	Decedent had been appointed a guardian, Susan Hoy, in February 2014 due to his 

	

14 	dementia and strokes. See G-14-039853-A. After Decedent passed away, his guardian, 

	

15 	Susan Hoy, was appointed as Special Administrator of his Estate. Hoy found a copy of 

	

16 	the October 2012 Will, but was not able to find the original. 

	

17 	In May 2016 after Hoy filed her First and Final Account, Attorney Kristin Tyler, 

	

18 	Decedent's estate planning attorney and drafter of the October 2012 Will, discovered that 

	

19 	the Court determined in May 2015 that decedent died intestate, 

Ms. Tyler had maintained the original June 2012 Will in her files, but Decedent 

took the original October 2012 Will with him after executing the document. Ms. Tyler 

	

22 	lodged the June 2012 Will with the Court. See NV-16-010344. 

This litigation was initiated with the Petition of the Special Administrator for 

	

24 	Proof of the Will and Issuance of Letters Testamentary; Ms. Hoy later withdrew her 

	

75 
	

Petition. Subsequently St. Jude filed its Petition for Probate of the Will and Revocation 

	

7 6 	of Letters of Administration, and Issuance of Letters Testamentary. The Petition for 

	

77 	Probate of the Lost Will was granted with the burden of proof on the proponent to prove 

78 
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the testator did not revoke the lost or destroyed will during his lifetime. See, Estate of 

Irvine v Doyle, 101 Nev. 698. 710 -P.2d 1366 (1985), Further, since the Decedent had 

3 	been appointed a guardian in February 2014, he lacked testamentary capacity to revoke 

4 	his will as of the date of adjudication of the Petition for Guardianship, 

Ms, Tyler testified to the preparation and contents of the July and October 2012 

6 	Wills. In addition to the October 2012 copy, the original Will, dated June 2012, was also 

7 	presented to the court. (The "June 2012 Original"). The October 2012 copy was 

8 	annotated with the word "updated" written by the Decedent. Under the terms of both 

9 	wills, St. Jude is listed as the beneficiary; neither Will listed Decedent's son as a 

10 	beneficiary. 

11 	Ms. Tyler described the steps she always takes when a client comes to her office 

17 	to sign a will. In October 2012 Theo confirmed that he understood the contents of his 

13 	Will, and that no one was forcing him to make the will. Ms. Tyler and her assistant, 

14 	Diane DeWalt, witnessed Theo sign his Will. 

15 	After a search of Decedent's storage facility, no one could find an original version 

16 	of the October 2012 Will or the document that the guardian recalls being packed and 

17 	placed in storage. There was no evidence that the Decedent ever visited his storage 

18 	facility, and he was not capable of transporting himself whereby he could have obtained 

19 	possession of any of the above-referenced Wills. After the appointment of Ms. Hoy as 

20 	his Guardian, Decedent would have lacked capacity to have effectively revoked his Will. 

21 

BACKGROUND 

73 	Approximately six (6) months prior to his death, Decedent was placed under the 

24 	care of a guardian as a result of a medical/mental examination. After the appointment of 

the guardian, Decedent was moved into a nursing home and the majority of his 

26 	belongings were moved to a storage facility. Before his items were placed in storage, the 

guardian recalls seeing a Will with the words "updated October 2012" printed on it 

28 
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followed by Decedent's signature, and believes that document was packed with 

Decedent's personal effects to be placed in storage. The Guardian, Susan Hoy, testified 

she believed Decedent destroyed his estate planning documents as none could be located 

after his death. 

Decedent maintained his relationship with Kathy Longo, his step-daughter from a 

25-year marriage that ended in 1999 with death of his second wife. After Kathy moved 

to Las Vegas she visited Theo and at his request began assisting him with some of his 

needs, such as writing checks. As these activities were time consuming (four trips per 

week from the other side of town), Kathy charged Theo for her time. Kathy refused to 

take on the responsibility of guardianship as she was not in town on a full time basis. 

While helping Theo pack up his home office in preparation to move to assisted living, 

Kathy saw a will on a shelf Kathy does not know if that document was an original or a 

copy. Theo originally agreed to the move to assisted living, then he changed his mind. 

Kathy only saw the will in the Decedent's office prior to his admission into the nursing 

home and before he was appointed a Guardian. Kathy did not read it nor could she 

testify to the date the will she saw was executed. However, the Decedent did inform her 

that he intended to leave his estate to St. Jude. Theo never talked to her about his son 

Chip. Kathy also testified that after Theo moved into the nursing home, he told her that 

his important papers were in storage. 

In December 2013.  Kathy went out of town for the holidays and notified Ms. Tyler 

she would not be able to continue and someone else would need to assist Theo. Kathy 

testified that Theo's behavior the last time she saw him prompted her resignation. Theo 

was diabetic and refused care; when Kathy arrived at the rehab facility to pick him up, he 

was unkempt (wearing pajamas, no socks). Kathy testified that Theo's behavior was 

embarrassing; he had no bladder or bowel control and relieved himself in the bushes at 

the rehabilitation hospital. That was the last time Kathy saw him. 

28 
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1 	Decedent's apparent testamentary intent to leave his estate to St. Jude is further 

supported by the fact that he donated approximately $130,000.00 over 20 years to the 

	

3 	organization, with his last donation in the amount of $10,000.00 made in 2013. Kathy 

	

4 	recalled being asked to prepare that check for Thco's signature. 

Decedent's mental condition prior to death was such that he lacked testamentary 

	

6 	capacity. Just days before he passed, Decedent became agitated and attempted to fire 

	

7 	those who were responsible for his care including the guardian. 

	

8 	At the hearing to determine if Decedent's estate would pass by intestate 

	

9 	succession or through a testamentary will, the -Decedent's son Chip argued that the 

	

10 	original October 2012 Will was in f)ecedent's possession prior to his death, and he 

	

11 
	

intentionally destroyed/revoked it prior to the determination that he was in need of a 

guardian and lacked capacity. 

13 

	

14 	 LEGAL ISSUES 

	

15 	 1. Alternative Theories Under Nevada Law 

	

16 	Under common law, a presumption exists that a missing will was revoked and/or 

	

17 	destroyed by the testator. ]  NRS 136.240 provides a mechanism to overcome this 

	

18 	presumption whereby a lost or destroyed will can be probated when the petitioner is able 

	

19 	to provide: (1) two or more credible witnesses that provide clear and distinct testimony 

concerning the will's provisions, and was (a) in legal existence at the time of the 

testator's death, or (b) fraudulently destroyed during the testator's lifetime. But a 

testator's declarations cannot be substituted for one of the witnesses required by NRS 

	

23 	136.240".2  

	

24 	In addition to NRS 136.240, the doctrine of dependent relative revocation has been 

	

25 	recognized in Nevada to nullify a prior will's revocation if it was made in connection 

26 

	

27 	I See Estate of Irvine v. Doyle, 710 .1).2d 1366, 1369 (1985). 
2  See Howard Hughes Medical Institute v. Gavin, 621 1).2d 489, 491 (1980). 

78 
(it OR ■ .% 

IMS RIC 



I 	with an attempt to achieve a dispositive objective that fails under applicable law" OR 

because of a false belief/assumption that is either recited in the revoking instrument or 

	

3 	established by clear and convincing evidence. 3  The Nevada Supreme Court stated a 

	

4 	"crucial distinction" of the dependent relative revocation doctrine is "that it does not 

	

5 	revive a revoked will; rather, it renders a revocation ineffective. 

6 

	

7 
	

II. Application of Nevada Law to the Facts 

	

8 
	

ln order to prevail in its efforts to • probate the October 2012 copy, 

	

9 	Petitioner/Objector (St. Jude) must establish that the original Will was in legal existence 

	

10 	at the time of Decedent's death and produce two witnesses who can provide "clear and 

	

11 	distinct" evidence of the Will's provisions. NRS 136,240 5  

3  See In re Melton. 272 P.3d 668, 671 (2012) where the Nevada Supreme Court fOnnally adopted the 
doctrine of dependent relative revocation and distinguished it from the doctrine of revival that is expressly 
prohibited under NRS 133.130. The statute provides that revocation of a subsequent will does not revive 
the prior will unless there is an express term/provision of the testator's intention to revise the prior will 

15 	within the revoking document. 
4 See In re Melton at 679, citing to Restatement (Third) of Prop.: Wills and Other Donative Transfers §4.3. 

16 

	

	5  NRS 136.240 Petition for probate; same requirement of proof as other wills; testimony of 
witnesses; rebuttable presumption concerning certain wills; prima facie showing that will was not 

17 	revoked; order. 
I. The petition for the probate of a lost or destroyed will must include a copy of the will, or if no copy 

is available state, or be accompanied by a written statement of, the testamentary words, or the substance 
thereof 

19 	2. If offered for probate, a lost or destroyed will must be proved in the same manner as other wills are 
proved under this chapter. 

3. In addition, no will may be proved as a lost or destroyed will unless it is proved to have been in 
existence at the death of the person whose will it is claimed to be, or is shown to have been fraudulently 
destroyed in the lifetime of that person, nor unless its provisions are clearly and distinctly proved by at least 
two credible witnesses. 

4. The testimony of each witness must be reduced to writing, signed by the witness and tiled, and is 
admissible in evidence in any contest of the will if the witness has died or permanently moved from the 
State. 

5. Notwithstanding any provision of this section to the contrary: 
(a) The production of a person's lost or destroyed will, whose primary beneficiary is a nontesiamentary 

trust established by the person and in existence at his or her death, creates a rebuttable presumption that the 
will had not been revoked. 

(b) If the proponent of a lost or destroyed will makes a prima facie showing that it was more likely than 
not left unrevoked by the person whose will it is claimed to be before his or her death, then the will must be 
admitted to probate in absence of an objection. If such prima facie showing has been made, the court shall 
accept a copy of such a will as sufficient proof of the terms thereof without requiring further evidence in 

2 7 	the absence of any objection. 
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The .record is clear that after moving to the nursing home Decedent was not in 

physical possession of the October 2012 Will such that he could have revoked" it by 

	

3 	destroying or otherwise tearing it up. The evidence supports a finding that the original 

	

4 	version of the October 2012 Will was in his home office and at some point was lost. 

	

5 	What is less clear is whether Decedent destroyed the Will before leaving his home, or if it 

	

6 	was misplaced in the process of packing the contents of Decedent's home and placing his 

	

7 	belongings into storage. No evidence was introduced to establish Decedent visited his 

	

8 	storage facility or that he instructed anyone to bring him the original version of the 

	

9 	October 20 .12 Will. 

	

10 	Even if Theo did manage to retrieve the original Will, he lacked the mental 

capacity to revoke" the October 2012 Will after February 2014 until his death in August. 

	

12 	No evidence was introduced to establish that Theo lacked capacity prior to the date he 

	

13 	was appointed a guardian. There is no evidence to establish Theo had possession of the 

	

14 	original October 201 Will after moving to assisted living. These facts provide a basis to 

	

15 	examine the remaining evidence introduced to prove the October 2012 Will was in legal 

	

16 	existence at the time of Decedent's death. 6  

	

1 7 	Petitioners were required to offer the testimony of two witnesses who could 

	

18 	provide "clear and distinct" evidence of the provisions of the October 2012 NA/ill.' The 

	

19 	drafting attorney had a clear recollection of drafting the Will and was in possession of a 

	

20 	copy of the Will. The second witness . to the Will, Diane Dc Walt, the legal assistant to the 

	

1 
	

drafting attorney, recalled she prepared the Will and served as a witness, but she did not 

NRS 136.240 states in part: "(t)he petition for the probate of a lost or destroyed will must include a copy 
of the will „. [and] 	no will may be proved as a lost or destroyed will unless it is proved to have been in 
existence at the death of the person whose will it is claimed to be, or is shown to have been fraudulently 
destroyed in the lifetime of that person, nor unless its provisions are clearly and distinctly proved by at least 
two credible witnesses.,." 

Estate of Irvine v. Doyle, 710 P.2d 1366 (1985) -- The Nevada Supreme Court held that a proponent of a 
lost or destroyed will is required to prove that testator did not revoke the lost or destroyed will, but such 
proof is not that the will was in -actual" existence at the time of testator's death, only that it was in "legal" 
existence. To combat "spurious wills", the Court also noted that a proponent must prove the provisions of 
the will by at least two credible witnesses that can provide clear and distinct testimony as to its provisions. 
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recall the specific terms of the Will. The remaining witness, Decedent's stepdaughter 

Kathy Longo, testified that the decedent told her about his testamentary intent, which was 

	

3 	to leave his estate to St. Jude's. She also confirmed seeing the Will in the decedent's 

	

4 	home office; but she did not read the Will and thus could not confirm the provisions, nor 

	

5 	did she know the date the Will she saw was executed. 

	

6 	Under Nevada law the testator's declarations cannot be substituted for one of the 

	

7 	witnesses required under NRS 136.240. See, In re Duffill's Estate, 61 P.2d 985 (1936) 

	

8 	and Howard Hughes Medical Inst. v. Gavin. 621 P.2d 489 (1980). 

	

9 	In re Duffi11's Estate. 61 P.2d 985 (1936) is the case establishing the requirements 

	

10 	for proving a lost will. The Nevada Supreme Court upheld the lower court's judgment 

	

11 	that decedent's mother failed to prove the existence of a lost will leaving her 

	

1 1 	$200,000.00. The mother produced four witnesses to support the lost will. The first 

	

13 	witness actually signed the will as a subscribing witness but testified his only knowledge 

	

14 	of its terms Was based on the decedent's statements, which the court noted was not 

	

15 	sufficient as decedent could not be substituted as one of the two witnesses required to 

	

16 	probate a lost will. The other three witnesses all testified to the contents of the will and 

	

17 	that their knowledge was gained during separate conversations with the decedent about 

	

18 	his failing health and that decedent prompted them to read the will. The trial court 

	

19 	rejected the testimony of these three witnesses as not being trustworthy. 

	

20 	In Howard Hughes Medical lust. v. Gavin, 621 P.2d 489 (1980) the Nevada. 

	

11 
	

Supreme Court again noted that a testator's declarations cannot be substituted for one of 

	

1 7 	the witnesses required by the Lost Will Statute, NRS 136.240. The Court found that 

23 . strict compliance with NRS 136.240 precludes proof of the contents of a lost will by 

	

24 	hearsay declarations of deceased people, unless the declarant's testimony is written and 

	

25 	signed by the declarant.' Id. at 491. Therefore. 'Iheo's statements to Kathy cannot 

	

26 	overcome the statutory requirements. 
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In the instant matter Decedent's long time estate planning attorney Kristin Tyler 

has a very distinct recollection of the terms of Theo's final October 2012 Will. The Will 

	

3 	was consistent with Theo's historical estate plans, his beneficiary designations did not 

4 	vary over time, nor did he ever leave anything to his son Chip. Therefore, it can be 

	

5 	assumed Theo understood the need to specifically disinherit his only child, as well as the 

	

6 	outcome if he failed to leave a Will that did so. 

	

7 	While the testimony of the other witnesses about Theo's slated testamentary 

	

8 	intention is credible and consistent, this Court cannot accept the hearsay declarations of 

	

9 	the decedent. The Hughes case provides a possible exception if the declarants testimony 

	

10 	is signed. Here Decedent did hand write and sign the words "October 2, 2012 Up-dated." 

	

11 	The handwritten statement on the copy of the October 2012 Will does not clarify what 

	

17 	provisions were "up-dated"; the statement appears simply to reference the date the Will 

	

13 	was executed. This is not sufficient to satisfy the Hughes exception. The Hughes case 

	

14 	stands for the principal that strict compliance with the requirements of the statute is 

	

15 	necessary. Here, only one witness, the drafting attorney, provided testimony sufficient to 

	

16 	satisfy the statute. 

	

17 	 III. Dependent Relative Revocation 

	

18 	An alternative theory presented by these facts is whether the June 2012 original 

	

19 	Will can be revived, or its revocation under the October 2012 copy deemed ineffective. 

	

20 	NRS 133.130 limits the revival of a prior will to only those instances where the 

revocation occurred with intent to revive or the prior will is reexecuted. 8  Nothing within 

the above factual background supports either of these situations. In re Melton, 272 P.3d 

8 NRS 133.130 Effect of revocation of subsequent will. 
If. after the making of any will, the testator executes a valid second will that includes provisions revoking 
the first will, the destruction, cancellation or revocation of the second will does not revive the first will 
unless: 

. It appears by the terms of the revocation or the manner in which the revocation occurred that it was 
the intention to revive and Ove effect to the first will: or 

2. After the destruction, cancellation or revocation, the first will is reexecuted; 

6. If the will is established, its provisions must be set forth specifically in the order admitting it to 
probate, or a copy of the will must be attached to the order. 
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I 	668 (2012) dependent relative revocation does not revive a revoked will, but only applies 

where a revocation was ineffective. As with revival, the above factual background does 

not include any basis upon which the October 2012 copy and its revocation of the June 

	

4 	2012 Original was ineffective. 

	

5 	In Melton the Nevada Supreme Court distinguished NR.S 133.130 and its 

	

6 	restriction against a revoked will's revival from the doctrine of dependent. relative 

	

7 	revocation. The court found that the "doctrine of dependent relative revocation 	'does 

	

8 	not revive a revoked will; rather, it renders a revocation ineffective.'" Therefore, the 

	

9 	Nevada Supreme Court expressly adopted the doctrine of dependent relative revocation, 

	

10 	but declined to apply it because the revocation of a prior will, and its disinheritance 

	

11 	provision, was not impacted or made conditional by a subsequent holographic will that 

	

12 	involved a different dispositive scheme, 

	

13 	The Melton decision is consistent with the longstanding California rule. See, In 

	

14 	re Lopes, 152 Cal.App.3d 302 (1984). The fact pattern in Lopes is very similar to the 

	

15 	background outlined above and petitioner attempts to argue that all provisions of a lost 

	

16 	will including: revocation of a prior will, should be nullified. The appellate court held 

	

17 	that a copy of a 1979 will could not be probated because it could not be shown to be in 

	

18 	existence on the date of death. Petitioner therefore argued that all provisions found 

	

19 	within the 1979 will failed, including the provision that revoked a prior will executed in 

	

?() 
	

1977, The court noted that a will can be revoked by any writing and does not need to 

	

1 1 	meet the standards for proving a lost will and also noted that dependent relative 

	

'2? 	revocation offered an appropriate method to address revocations based upon a false 

	

'); 	assumption of the effectiveness of a subsequently executed will. 

	

74 	Here the June 2012 Will was expressly revoked by the October 2012 Will, and 

	

25 	there is no evidence that revocation was ineffective in its express terms. Subsequently 

	

26 	the October 2012 Will was either lost or destroyed, however, there is no evidence it was 

	

?7 	revoked in writing. Lacking sufficient evidence to prove the October 2012 lost" will. the 
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24 
GLORIA J. STURMAN 
District Court Judge, Dept. XXVI 

1 5 

-)6 

-)1 DATED: This.,_) 	day of ,2018 

Court finds it is presumed to have been destroyed. Given the absence of a writing to 

establish the October 2012 Will was revoked with the intent to revive the June 2012 

3 	Will, the doctrine of dependent relative revocation cannot revive the June 2012 Will. 

4 

5 	 CONCLUSION 

6 	St. Jude's failed to meet its burden of proof that the Will was not revoked during 

7 	Decedent's lifetime (while Decedent was competent). The lost will statute must be 

8 	strictly construed, and here only one witness provided clear and distinct testimony about 

9 	the contents of the October 2012 Will. None of the witnesses who saw a will in 

10 	Decedent's home prior to him entering assisted living could testify that the will they saw 

Ii 	was the Original of the October 2012 Will, While Decedent was not determined to lack 

12 	capacity until February 2014, his behavior during the time he was preparing to move to 

13 	assisted living was increasingly erratic. Decedent had been a careful planner and seems 

14 	to have understood the need to specifically disinherit his son, and alternatively, the fact 

15 	that without a will his son would inherit. Although he did not make a formal change to 

16 	his estate planning documents, he could simply have changed his mind and destroyed the 

17 	original will in his possession. 

18 	WHEREFOR, based on of testimony at trial, the exhibits, and the law that applies 

19 	in this case as set forth above, the Petitioner/Objector St, Jude Children's Hospital 

20 	Petition to admit Decedent's lost will dated October 2, 2012, is hereby DENIED. 

Counsel for Respondent is directed to prepare a Notice of Entry of Decision and 
27 	Order. 
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CLARK COUNTY, NEVADA 

5 

6 In the Matter of the Estate of 
	

CASE NO.: P-14-082619-E 

7 THEODORE E. SCHE1DE, JR. aka 
	

DEPT NO.: XXVI 
8 THEODORE ERNEST SCHEIDE, JR., 

9 
	 Deceased. 

10 

11 	
DECISION AND ORDER 

The above captioned matter came on for evidentiary hearing on June 15 

13 	
and 16. 2017. on Si. Jude Research Hospital's petition to admit Decedent's October 2. 

14 	2012. Will. Susan Hoy, Special Administrator, was represented by Counsel Kim Boyer of 

15 	
Durham Jones & Pinegar: Respondent Theodore E. Schelde III, was represented by 

16 	
counsel Cary Colt Payne and Objector/Petitioner St. Jude Children's Research Hospital, 

17 was represented by counsel Todd Moody and Russel Geist of Hutchison & Steffen. After 

18 	hearing the testimony of witnesses, receiving evidence introduced at the evidentiary 
19 	

hearing, and considering argument of the parties. the matter was taken under advisement. 

/0 	
Upon consideration of the arguments, testimony, exhibits in evidence, in addition to 

the pleadings and papers on file the Court finds as follows: 

13 	
FACTS 

14 	
Decedent Theodore Schelde, Jr.. ("Decedent-  or "Theo- ) passed away August 17, 

75 	
2014. His only statutory heir is his estranged son. Theodore Scheide, 111 (known as 

"Chip.). Decedent and his first wife, the mother of his only child, Theodore III, had been 
17 	

divorced for some time: Decedent had only sporadic contact with his son after the 
28 4.10111-% 1 7.11 MVO: 
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I 	divorce. A second marriage ended in 1999, but he remained in contact with his step- 
, daughter Kathy Longo; although, they did not see each other on a regular basis. 

3 Decedent and Velma Shay were companions for many years and, although they were 

	

4 	never married, they made complementary estate plans providing for one another. 

	

5 	Decedent was not married at the time of his death. 

	

6 	In June 2012 Decedent executed a Will. disinheriting his son  and leaving his 

	

7 	estate to Velma Shay; it' she predeceased him (she did), then to St. Jude Children's 

	

8 	Hospital. In October 2012 Decedent revoked the June 2012 Will with a new October 

	

9 	2012 Will that only changed the Executor. Velma passed away in February, 2013, at 

	

10 	which time Theo advised Kristin Tyler, Esq., his estate planning attorney, that everything 

	

11 	would now go to St. Jude Children's Hospital. There is no evidence that Theo prepared a 

	

12 	new will after Velma's passing. 

	

13 	Decedent had been appointed a guardian, Susan Hoy, in February 2014 due to his 

	

14 	dementia and strokes. See G-14-039853-A. After Decedent passed away, his guardian, 

	

15 	Susan Hoy, was appointed as Special Administrator of his Estate. Hoy found a copy of 

	

16 	the October 2012 Will, but was not able to find the original. 

In May 2016 after Hoy tiled her First and Final Account, Attorney Kristin Tyler, 

	

18 	Decedent's estate planning attorney and drafter of the October 2012 Will, discovered that 

	

19 	the Court determined in May 2015 that decedent died intestate. 

Ms. Tyler had maintained the original June 2012 Will in her files, but Decedent 
took the original October 2012 Will with him after executing the document. Ms. Tyler 

	

72 	lodged the June 2012 Will with the Court. See W-16-010344. 

	

73 	This litigation was initiated with the Petition of the Special Administrator for 

	

24 	Proof of the Will and Issuance of Letters Testamentary; Ms. Hoy later withdrew her 
• Petition. Subsequently St. Jude tiled its Petition for Probate of the Will and Revocation 
• of Letters of Administration, and Issuance of Letters Testamentary. The Petition for 

	

27 	Probate of the Lost Will was granted with the burden of proof on the proponent to prove 
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I 	the testator did not revoke the lost or destroyed will during his lifetime. See, Estate of 
Irvine v Doyle, 101 Nev. 698. 710 P.2d 1366 (1985). Further, since the Decedent had 

	

3 	been appointed a guardian in February 2014, he lacked testamentary capacity to revoke 

	

4 	his will as of the date of adjudication of the Petition for Guardianship. 

	

5 	Ms. Tyler testified to the preparation and contents of the July and October 2012 

	

6 	Wills. In addition to the October 2012 copy, the original Will, dated June 2012, was also 

	

7 	presented to the court. (The "June 2012 Original"). The October 2012 copy was 

	

8 	annotated with the word "updated" written by the Decedent. Under the terms of both 

	

9 	wills, St. Jude is listed as the beneficiary; neither Will listed Decedent's son as a 

	

10 	beneficiary. 

Ms. Tyler described the steps she always takes when a client comes to her office 

	

12 	to sign a will. In October 2012 Theo confirmed that he understood the contents of his 

	

13 	Will, and that no one was Ibrcing him to make the will. Ms. Tyler and her assistant, 

	

14 	Diane DeWalt, witnessed Theo sign his Will. 

	

15 	Alter a search of Decedent's storage facility, no one could find an original version 

	

16 	of the October 2012 Will or the document that the guardian recalls being packed and 

	

17 	placed in storage. There was no evidence that the Decedent ever visited his storage 

	

18 	facility, and he was not capable of transporting himself whereby he could have obtained 

	

19 	possession of any of the above-referenced Wills. After the appointment of Ms. Hoy as 
his Guardian, Decedent would have lacked capacity to have effectively revoked his Will. 

21 

11 
BACKGROUND 

Approximately six (6) months prior to his death. Decedent was placed under the 
24 	care of a guardian as a result of a medical/mental examination. After the appointment of 
/5 the guardian, Decedent was moved into a nursing home and the majority of his 

belongings were moved to a storage facility. Before his items were placed in storage, the 
27 	guardian recalls seeing a Will with the words "updated October 2012" printed on it 
18 
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I 	followed by Decedent's signature, and believes that document was packed with 

	

7 	Decedent's personal effects to be placed in storage. The Guardian, Susan Hoy, testified 

	

3 	she believed Decedent destroyed his estate planning documents as none could be located 

	

4 	after his death. 

	

5 	Decedent maintained his relationship with Kathy Longo, his step-daughter from a 

	

6 	25-year marriage that ended in 1999 with death of his second wife. After Kathy moved 

	

7 	to Las Vegas she visited Theo and at his request began assisting him with some of his 

	

8 	needs, such as writing checks. As these activities were time consuming (four trips per 

9 week from the other side of town), Kathy charged Theo for her time. Kathy refused to 

	

10 	take on the responsibility of guardianship as she was not in town on a hill time basis. 

	

11 	While helping Theo pack up his home office in preparation to move to assisted living, 

	

12 	Kathy saw a will on a shelf. Kathy does not know if that document was an original or a 

	

13 	copy. Theo originally agreed to the move to assisted living, then he changed his mind. 

	

14 	Kathy only saw the will in the Decedent's office prior to his admission into the nursing 

	

15 	home and before he was appointed a Guardian. Kathy did not read it, nor could she 

	

16 	testify to the date the will she saw was executed. However, the Decedent did inform her 

	

17 	that he intended to leave his estate to St. Jude. Theo never talked to her about his son 

	

13 	Chip. Kathy also testified that after Theo moved into the nursing home, he told her that 

	

19 	his important papers were in storage. 

In December 2013 Kathy went out of town for the holidays and notified Ms. Tyler 

	

21 	she would not be able to continue and someone else would need to assist Theo. Kathy 

testified that Theo's behavior the last time she saw him prompted her resignation. Theo 

	

23 	was diabetic and refused care; when Kathy arrived at the rehab facility to pick him up, he 

	

24 	was unkempt (wearing pajamas. no socks). Kathy testified that Theo's behavior was 

	

25 	embarrassing; he had no bladder or bowel control and relieved himself in the bushes at 

	

26 	the rehabilitation hospital. That was the last time Kathy saw him. 
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Decedent's apparent testamentary intent to leave his estate to St. Jude is further 

supported by the fact that he donated approximately $130,000.00 over 20 years to the 

3 	organization, with his last donation in the amount of S10,000.00 made in 2013. Kathy 

4 	recalled being asked to prepare that check tbr Theo's signature. 

5 	Decedent's mental condition prior to death was such that he lacked testamentary 

6 	capacity. Just days before he passed, Decedent became agitated and attempted to tire 

7 	those who were responsible for his care, including the guardian. 

8 	At the hearing to determine if Decedent's estate would pass by intestate 

9 	succession or through a testamentary will, the Decedent's son Chip argued that the 

10 	original October 2012 Will was in Decedent's possession prior to his death, and he 

I I 	intentionally destroyed/revoked it prior to the determination that he was in need of a 

1 1 	guardian and lacked capacity. 

.13 

14 	 LEGAL ISSUES 

15 	 I. Alternative Theories Under Nevada Law 

16 	Under common law, a presumption exists that a missing will was revoked and/or 

17 	destroyed by the testator.' NRS 136.240 provides a mechanism to overcome this 

18 	presumption whereby a lost or destroyed will can be probated when the petitioner is able 

19 	to provide: (1) two or more credible witnesses that provide clear and distinct testimony 
10 	concerning the will's provisions, and was (a) in legal existence at the time of the 

testator's death. or, (b) fraudulently destroyed during the testator's lifetime. But a 

testator's declarations "cannot be substituted for one of the witnesses required by NRS 

13 	136.240.2  

14 	In addition to NRS 136.240. the doctrine of dependent relative revocation has been 

75 	recognized in Nevada to nullify a prior will's revocation if it was made In connection 

26 

See Estate of Irvine v. Doyle, 710 P.2d 1366. 1369 (1985). 
2  See Howard Hughes Medical Institute v. Gavin, 621 P.2d 489, 491 (1980). 28 
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I 	with an attempt to achieve a dispositive objective that fails under applicable law" OR 

because of a false belief/assumption that is either recited in the revoking instrument or 

	

3 	established by clear and convincing evidence. 3  The Nevada Supreme Court stated a 

	

4 	-crucial distinction" of the dependent relative revocation doctrine is "that it does not 

	

5 	revive a revoked will; rather, it renders a revocation ineffective." 

6 

	

7 	 II. Application of Nevada Law to the Facts 

	

8 	In order to prevail in its efforts to probate the October 2012 copy, 

	

9 	Petitioner/Objector (St. Jude) must establish that the original Will was in legal existence 

10 at the time of Decedent's death and produce two witnesses who can provide "clear and 

	

11 	distinct" evidence of the Will's provisions. NRS 136.240 5  

1/ 

See In re Melton, 272 P.3d 668, 671(2012) where the Nevada Supreme Court formally adopted the 
doctrine of dependent relative revocation and distinguished it from the doctrine of revival that is expressly 

	

14 	prohibited under NRS 133.130. The statute provides that revocation of a subsequent will does not revive 
the prior will unless there is an express term/provision of the testator's intention to revise the prior will 

	

IS 	within the revoking document. 
4 See In re Melton at 679. citing to Restatement (Third) of Prop.: Wills and Other Donative Transfers §4.3. 

	

16 	NRS 136.240 Petition for probate; same requirement of proof as other wills; testimony of 
witnesses; rebuttable presumption concerning certain wills; prima rack showing that %vitt was not 

	

17 	revoked; order. 
I. The petition for the probate of a lost or destroyed will must include a copy of the will, or if no copy 

	

18 	is available state, or be accompanied by a written statement of, the testamentary words, or the substance thereof. 
2. offered for probate, a lost or destroyed will must be proved in the same manner as other wills are 

proved under this chapter. 
3. In addition, no will may be proved as a lost or destroyed will unless it is proved to have been in 

existence at the death of the person whose will it is claimed to be. or is shown to have been fraudulently 
destroyed in the lifetime of that person, nor unless its provisions are clearly and distinctly proved by at least 
two credible witnesses. 

4. The testimony of each witness must be reduced to %%Tiling. signed by the witness and filed, and is 
admissible in evidence in any contest of the will if the witness has died or permanently moved from the State. 

5. Notwithstanding any provision of this section to the contrary: 
(a) The production of a person's lost or destroyed will, whose primary beneficiary is a nontcsutmentary 

trust established by the person and in existence at his or her death, creates a rebuttable presumption that the will had not been revoked. 
(b) lithe proponent ola lost or destroyed will makes a prima facie showing that it %'as more likely than 

not left unrevoked by the person whose will it is claimed to be before his or her death, then the will must be admitted to probate in absence of an objection. If such prima facie showing has been made, the court shall 
accept a copy of' such a will as sufficient proof of the terms thereof without requiring further evidence in the absence of any objection. 

18 
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The record is clear that after moving to the nursing home Decedent was not in 

2 	physical possession of the October 2012 Will such that he could have "revoked" it by 

3 	destroying or otherwise tearing it up. The evidence supports a finding that the original 

4 	version of the October 2012 Will was in his home office and at some point was lost. 

5 	What is less clear is whether Decedent destroyed the Will before leaving his home, or if it 

was misplaced in the process of packing the contents of Decedent's home and placing his 

7 	belongings into storage. No evidence was introduced to establish Decedent visited his 

8 	storage facility or that he instructed anyone to bring him the original version of the 
9 	October 2012 Will. 

Even if Theo did manage to retrieve the original Will, he lacked the mental 

II 	capacity to "revoke" the October 2012 Will after February 2014 until his death in August. 

No evidence was introduced to establish that Theo lacked capacity prior to the date he 

13 	was appointed a guardian. There is no evidence to establish Theo had possession of the 
14 	original October 201 Will after moving to assisted living. These facts provide a basis to 

15 	examine the remaining evidence introduced to prove the October 2012 Will was in legal 

16 	existence at the time of Decedent's death. 

17 	Petitioners were required to offer the testimony of two witnesses who could 

S 	provide "clear and distinct -  evidence of the provisions of the October 2012 Will.' The 
19 	drafting attorney had a clear recollection of drafting the Will and was in possession of a 

70 	copy of the Will. The second witness to the Will, Diane Dc Walt, the legal assistant to the 

drafting attorney, recalled she prepared the Will and served as a witness, but she did not 

6 
NRS 136.240 states in part: '(t)he petition for the probate of a lost or destroyed will must include a copy 

°Idle will ... [and] ... no will may be proved as a lost or destroyed will unless it is proved to have been in 
existence at the death of the person whose will it is claimed to be. or is shown to have been fraudulently 
destroyed in the lifetime of that person. nor unless its provisions are clearly and distinctly proved by at, least 
two credible witnesses..." 
7 

Estate of Irvine v. Doyle. 710 1'.2d 1366 (1985) - The Nevada Supreme Court held that a proponent of a 
lost or destroyed will is required to prove that testator did not revoke the lost or destroyed will. but such 
proof is not that the will was in "actual" existence at the time of testator's death, only that it was in "legal" 
existence. To combat "spurious 	the Court also noted that a proponent must prove the provisions of 
the will by at least two credible witnesses that eau provide clear and distinct testimony as to its provisions. 
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recall the specific terms of the Will. The remaining witness, Decedent's stepdaughter 

▪ Kathy Longo, testified that the decedent told her about his testamentary intent, which was 

3 	to leave his estate to St. Jude's. She also confirmed seeing the Will in the decedent's 

4 	home office; but she did not read the Will and thus could not confirm the provisions, nor 

5 	did she know the date the Will she saw was executed. 

6 	Under Nevada law the testator's declarations cannot be substituted for one of the 

7 	witnesses required under NRS 136.240. See. In re Daftll's Estate,  61 P.2d 985 (1936) 

8 	and Howard Hughes Medical Inst. v. Gavin,  621 P.2d 489 (1980). 

9 	 In re Duffill's Estate.  61 P.2d 985 (1936) is the case establishing the requirements 

10 	for proving a lost will. The Nevada Supreme Court upheld the lower court's judgment 

11 	that decedent's mother Ibiled to prove the existence of a lost will leaving her 

12 	$200,000.00. The mother produced four witnesses to support the lost will. The first 

13 	witness actually signed the will as a subscribing witness but testified his only knowledge 

14 	of its terms was based on the decedent's statements, which the court noted was not 

15 	sufficient as decedent could not be substituted as one of the two witnesses required to 

16 	probate a lost will. The other three witnesses all testified to the contents of the will and 

17 	that their knowledge was gained during separate conversations with the decedent about 

18 	his failing health and that decedent prompted them to read the will. The trial court 

19 	rejected the testimony of these three witnesses as not being trustworthy. 

In Howard Hughes Medical Inst. v. Gavin.  621 P.2d 489 (1980) the Nevada 

▪ Supreme Court again noted that a testator's declarations cannot be substituted for one of 

22 	the witnesses required by the Lost Will Statute, NRS 136.240. The Court found that 

strict compliance with NRS 136.240 "precludes proof of the contents of a lost will by 

▪ hearsay declarations of deceased people. unless the declarant's testimony is written and 

signed by the declarant. -  Id. at 491. Therefore. Theo's statements to Kathy cannot 

• overcome the statutory requirements. 

27 
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In the instant matter Decedent's long time estate planning attorney Kristin Tyler 

has a very distinct recollection of the terms of Theo's final October 2012 Will. The Will 

3 	was consistent with Theo's historical estate plans. his beneficiary designations did not 

4 	vary over time, nor did he ever leave anything to his son Chip. Therefore, it can be 

5 	assumed Theo understood the need to specifically disinherit his only child, as well as the 

6 	outcome if he failed to leave a Will that did so. 

7 	 While the testimony of the other witnesses about Theo's stated testamentary 

8 	intention is credible and consistent, this Court cannot accept the hearsay declarations of 

9 	the decedent. The Hughes  case provides a possible exception it' the declarant's testimony 

10 	is signed. Here Decedent did hand write and sign the words "October 2.2012 Up-dated." 

II 	The handwritten statement on the copy of the October 2012 Will does not clarify what 

provisions were "up-doter: the statement appears simply to reference the date the Will 

13 	was executed. This is not sufficient to satisfy the Hughes,  exception. The Hughes ease 

14 	stands for the principal that strict compliance with the requirements of the statute is 

15 	necessary. Here, only one witness, the drafting attorney, provided testimony sufficient to 

16 	satisfy the statute. 

Ill. Dependent Relative Revocation 

An alternative theory presented by these lacts is whether the June 2012 original 

Will can be revived, or its revocation under the October 2012 copy deemed ineffective. 

NRS 133.130 limits the revival of a prior will to only those instances where the 

revocation occurred with intent to revive or the prior will is reexecuted. ft  Nothing within 

the above factual background supports either of these situations. In re Melton,  272 P.3d 

4  MIS 133.130 Effect of revocation of subsequent will. 
If. after the making of any will, the testator executes a valid second will that includes provisions revoking the first will, the destruction, cancellation or revocation of the second will does not revive the first will unless: 

I. It appears by the terms of the revocation or the manner in which the revocation occurred that it was the intention to revive and give effect to the first will: or 26 	2. Mier the destruction, cancellation or revocation, the first will is reexecuted: 

6. If the will is established, its provisions must be set fonh specifically in the order admitting it to probate. or a copy of the will must he attached to the order. 78 
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668 (2012) dependent relative revocation does not revive a revoked will, but only applies 

where a revocation was ineffective. As with revival, the above factual background does 

3 	not include any basis upon which the October 2012 copy and its revocation of the June 

4 	2012 Original was ineffective. 

5 	In Melton  the Nevada Supreme Court distinguished NRS 133.130 and its 

6 	restriction against a revoked will's revival from the doctrine of dependent relative 

7 	revocation. The court found that the "doctrine of dependent relative revocation ... 'does 

8 	not revive a revoked will: rather, it renders a revocation ineffective.'" Therefore, the 

9 	Nevada Supreme Court expressly adopted the doctrine of dependent relative revocation, 

10 	but declined to apply it because the revocation of a prior will, and its disinheritance 

I I 	provision, was not impacted or made conditional by a subsequent holographic will that 

1 1 	involved a different dispositive scheme. 

13 	The Melton decision is consistent with the longstanding California rule. See, In 

14 	re Lopes,  152 Cal.App.3d 302 (1984). The fact pattern in Lopes  is very similar to the 

15 	background outlined above and petitioner attempts to argue that all provisions of a lost 

16 	will, including revocation of a prior will, should be nullified. The appellate court held 

17 	that a copy of a 1979 will could not be probated because it could not be shown to be in 

18 	existence on the date of death. Petitioner therefore argued that all provisions found 

19 	within the 1979 will failed, including the provision that revoked a prior will executed in 

1977. The court noted that a will can be revoked by any writing and does not need to 

1 1 meet the standards for proving a lost will and also noted that dependent relative 

revocation offered an appropriate method to address revocations based upon a false 

assumption of the effectiveness of a subsequently executed will. 

Here the June 2012 Will was expressly revoked by the October 2012 Will, and 

25 there is no evidence that revocation was ineffective in its express terms. Subsequently 

the October 2012 Will was either lost or destroyed. however, there is no evidence it was 

revoked in writing. Lacking sufficient evidence to prove the October 2012 "lost" will, the 
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DATED: This3 	day of , 2018 
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GLORIA J. STURM. 
District Court Judge, Dept. XXVI 

1 Court finds it is presumed to have been destroyed. Given the absence of a writing to 

establish the October 2012 Will was revoked with the intent to revive the June 2012 

3 	Will, the doctrine of dependent relative revocation cannot revive the June 2012 Will. 

4 

5 	 CONCLUSION 

6 	St. Jude's failed to meet its burden of proof that the Will was not revoked during 

7 	Decedent's lifetime (while Decedent was competent). The lost will statute must be 

8 	strictly construed, and here only one witness provided clear and distinct testimony about 

9 	the contents of the October 2012 Will. None of the witnesses who saw a mill in 

10 	Decedent's home prior to him entering assisted living could testify that the will they saw 

11 	was the Original of the October 2012 Will. While Decedent was not determined to lack 

12 	capacity until February 2014, his behavior during the time he was preparing to move to 

13 	assisted living was increasingly erratic. Decedent had been a careful planner and seems 

14 	to have understood the need to specifically disinherit his son. and alternatively, the fact 

15 	that without a will his son would inherit. Although he did not make a formal change to 

16 	his estate planning documents, he could simply have changed his mind and destroyed the 

17 	original will in his possession. 

18 	WHEREFOR, based on of testimony at trial, the exhibits, and the law that applies 

19 	in this ease as set forth above, the Petitioner/Objector St. Jude Children's Hospital 

Petition to admit Decedent's lost will dated October 2. 2012, is hereby DENIED. 

Counsel for Respondent is directed to prepare a Notice of Entry of Decision and 
Order. 
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1 	 CERTIFICATE OF SERVICE 

2 	
I hereby certify that on the date signed, a copy of 	the Foregoing Order was 

3 	electronically served on all parties registered in P-14-082619. 
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Linda Denman, 
Judicial Executive Assistant 
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