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   Las  Vegas, Nevada, Thursday, June 14, 2018 

 

[Hearing commenced at 9:47 a.m.] 

  THE COURT:  We’ll take appearances.   

  MR. MICHAELIDES:  Good morning, Your Honor, Tom 

Michaelides, Bar Number 5425 for Paul Colman, Trustee of the Colman 

Family Trust.   

  MR. KIEFER:  Good morning, Your Honor, Dan Kiefer on 

behalf of Beneficiary Tonya Collier.   

  THE COURT:  Okay.  All right.  This is an Objection to the 

Report & Recommendation of the Commissioner.  And the issue being 

this -- the fact that the folks put this home – were married, put the home 

in her separate property in the Trust, they then get divorced, she dies 

shortly thereafter.  And what’s the effect of the divorce on the Revocable 

Trust? 

  MR. MICHAELIDES:  Correct, Judge.  Our objection is based 

on the fact that that factual scenario occurred in NRS 111.  I think it’s 

clear, was intended to play a part when someone makes a mistake after 

divorce and forgets to take their divorce spouse off of insurance, or in 

this case, a trust.  But in this case, against that set of facts, it’s working 

in a just – as it was not intended to – for a situation like this, where you 

have two people who were married.   

  They put the property in the trust for the benefit of both of their 

lives and they had a life estate in it.  They got a divorce, but they still, for 

all intent and purpose, lived as husband and wife.  I understand the 
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divorce was obtained by Ms. Colman for some purposes of Medicaid, 

but nothing else changed.  They lived in the residence together.  Mr. 

Colman continued to do work in the residence, put his community 

property funds that he earned, in the residence; nothing changed. 

  THE COURT:  Okay.  Now that’s – 

  MR. MICHAELIDES:  It was her – 

  THE COURT:  -- something I wasn’t clear it was in the record, 

that there was any evidence that what, if anything, he had invested in 

either improvements or – it seemed the house was owned outright. 

  MR. MICHAELIDES:  It was minor, Judge.  I don’t want to 

suggest he paid the, the mortgage.  But he did do ordinary things around 

the house in terms of buying things that were needed.  So the marriage 

continued.  Mrs. Colman, I would assume that her husband would get to 

remain in this house, and then the neighbor could get the benefit after 

they both passed away -- 

  THE COURT:  Uh-huh. 

  MR. MICHAELIDES:  -- because then they were no – there 

were no children.  But in this case, the statute is being used – and was 

being used to deprive the husband of remaining in the marital estate, the 

house -- 

  THE COURT:  Uh-huh. 

  MR. MICHAELIDES:  -- avoid the trust – clear intent of the 

trust that Paul, my husband gets to remain here.  And now he’s going to 

be forced to move out of a house that he lived in with his wife and it’s 

going to go to the neighbor.  So I think when you apply the facts of this 
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case to NRS 111.781, it’s not what that statute was intended to, to 

correct, in this case.  And that’s where the basis of our objection, Your 

Honor.   

  THE COURT:  Okay.  Thank you. 

  MR. KIEFER:  I’ll be brief, Your Honor.  There’s just one 

important thing we have to address.  The entire time, what I heard 

opposing Counsel say was, “Her husband.”  He wasn’t her husband.  

They got divorced.  They signed a Joint Petition for Divorce, both of 

them, and they verified it. 

  THE COURT:  Uh-huh. 

  MR. KIEFER:  And they verified they had no community 

property in that same petition.  So the house was, was the sole and 

separate property of the wife.  She placed it into the trust and then they 

got divorced. 

  It doesn’t matter if that divorce took place two seconds before 

her death or two years before her death.  They were divorced.  And the 

moment that they were divorced, NRS 111.781 requires that any 

beneficial – any beneficial interest that the ex-spouse – not the spouse, 

the ex-spouse had, is dissolved. 

  And the only way to overcome that – the intention of the 

statute is actually the opposite of what’s been argued.  If you as an ex-

spouse want to make sure that your ex-spouse continues to get a benefit 

from your estate and your property, then you have to take a deliberate 

act after the divorce to do so.  It can’t – they can’t just fall into it by 

accident. 
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THE COURT:  Wait. Well no, the trust itself doesn’t talk about 

spouses.  The trust itself talks about grantors and it specifically says:     

“Upon the death of the last grantor of this trust, the trust 

estate shall be distributed as follows:”   

   So it doesn’t talk about spouses.  It’s – that’s not the interest 

of the trust.  The trust is simply – these are the two grantors.  Upon the 

death of the last of the grantors, then she gets the house.  So how does 

that make any difference? 

  MR. KIEFER:  It doesn’t matter how it’s titled in the trust, Your 

Honor -- 

  THE COURT:  Uh-huh. 

  MR. KIEFER:  -- because the statute’s very clear.  And, in fact, 

it’s got a – it’s got a duplicate in the trust section under NRS 163 – 

  THE COURT:  Uh-huh. 

  MR. KIEFER:  -- 565.  And it says: 

   “Divorce or annulment of the marriage of a settlor --  

That’s exactly what we have here. 

  THE COURT:  Uh-huh. 

MR. KIEFER:  -- revokes every devise, beneficial interest or 

designation to serve as trustee given by the settlor to the 

former spouse of the settlor and a revocable inter vivos trust 

executed before the entry of the decree of divorce or 

annulment.”   

That’s how you get rid of a trustee.  And then you go to 111  

and it’s – again, the whole point is, it doesn’t matter how you define 
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them.  The fact is, everyone agrees that they were married.  And the 

moment you get divorced, any beneficial interest you’ve given in a Will, a 

trust, a life insurance policy, it is dissolved by operation of this statute. 

  THE COURT:  Huh. 

  MR. KIEFER:  And that’s the whole point of the statute, Your 

Honor is, because what we had happening was, people would get 

divorced, they wouldn’t take their ex-spouse off the beneficiary 

designation of their life insurance policy, their trust or under their Will -- 

  THE COURT:  Uh-huh. 

  MR. KIEFER:  -- and you had ex-spouses getting things they 

were [sic] entitled to.  That’s – this is the exact scenario it’s designed for.  

The language of the trust is irrelevant to the fact that they were married. 

  THE COURT:  And Counsel has argued that because they – 

this was done for Medicaid purposes, the divorce was for Medicaid 

purposes.  That he continued to be her caregiver and lived in the house 

with her until she did die.  So that somehow is some evidence that the – 

this divorce was – I’m not going to say a sham.  It was a legal divorce.   

They got divorced, but there was a different motive.  That they 

did not intend to separate.  They did not intend to change anything about 

the way they were living, or their intent with respect to their property.  I 

think she passed a little faster than anybody expected.  Well be a short 

period of time between the divorce and when she died. 

  MR. KIEFER:  Your Honor, we didn’t get into these 

evidentiaries -- 

  THE COURT:  Uh-huh.   
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  MR. KIEFER:  -- issues below. 

  THE COURT:  That’s why I was asking.  Was like – was there 

any – and that’s why I ask -- 

  MR. KIEFER:  There was no evidence, whatsoever, 

presented, just allegations. 

  THE COURT:  Okay. 

  MR. KIEFER:  And then, second, if we had gotten into this, we 

would have presented evidence if it was relevant -- 

  THE COURT:  Uh-huh. 

  MR. KIEFER:  -- which it’s not, because the statute’s clear on 

its face. 

  THE COURT:  Right.  Uh-huh. 

  MR. KIEFER:  If we had gotten into this, we would have 

presented evidence of his abusive nature towards her and the reason 

that she wanted to get divorced.   

  THE COURT:  Uh-huh. 

  MR. KIEFER:  I don’t know how he can – how opposing 

Counsel can stand here and say, “Your Honor, that was a fraudulent 

divorce and that’s our – that’s our stance, as a defense, against this.”   

  THE COURT:  Uh-huh. 

  MR. KIEFER:  Well, I don’t know how you can use fraud 

against another court as a defense in this Court?  Either it was a 

legitimate divorce -- 

  THE COURT:  Yeah. 

  MR. KIEFER:  -- and you signed that verified petition under 
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oath, or you didn’t. 

  THE COURT:  And the other thing I asked was that if – and I 

think Counsel admits, it wasn’t a substantial amount.  But to the extent 

that this property was, if not, transmuted, that he somehow invested in 

this property and is entitled – her separate property, with the belief that 

he was going to be able to continue to live in that property.   

  And now, because of her death, the property goes to 

somebody else.  Does he have some sort of a claim?  That was my 

question to him and he admits it wasn’t like he was making house 

payments or, or things like that. 

  So there’s, again, no evidence of anything that he may have – 

  MR. KIEFER:  Absolutely no evidence regarding any – 

  THE COURT:  -- a claim for. 

  MR. KIEFER:  -- expenditures. 

  THE COURT:  Okay. 

  MR. KIEFER:  And, in fact, as we – as we briefed, Your 

Honor, transmutation, regardless of whether or not it’s a transmutation 

by document where you deed something -- 

  THE COURT:  Uh-huh. 

  MR. KIEFER:  -- or a transmutation by actions, it has to be 

deliberate.  There has to be some deliberate act that took this separate 

property and made it community property.   

  THE COURT:  But my question was:  There’s no evidence or 

testimony about any of that now? 

  MR. KIEFER:  All he – all he stated below was:  I paid for stuff, 
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and that was the extent of the entire evidence on – in that regard. 

  THE COURT:  Okay. 

  MR. KIEFER:  No dollar amounts.  No receipts, nothing. 

  THE COURT:  Okay.  All right.  Great.  Thanks.  Counsel. 

  MR. MICHAELIDES:  Just Reply, Judge.  In the divorce 

proceeding where they said they had no community property. 

  THE COURT:  Yeah, that was – 

  MR. MICHAELIDES:  With respect to the Trust, the house – 

well the house was in the Trust at the time, so it was technically property 

of the Trust.  So I don’t think that that statement necessarily covers the 

asset of the house at the time. 

  THE COURT:  So the allegation in -- in the Complaint?  

Because they did this – a joint petition -- 

  MR. MICHAELIDES:  Yes, Ma’am.   

  THE COURT:  -- that they have no community property -- 

  MR. MICHAELIDES:  Correct. 

  THE COURT:  -- which is a little different -- 

  MR. MICHAELIDES:  It is. 

  THE COURT:  -- than what we’re addressing here.  That this 

is this question of her sole and separate property.  Did she do anything 

to transmute it?  And it doesn’t – so I’m just trying to figure out what 

there is or would be -- 

  MR. MICHAELIDES:  For? 

  THE COURT:  -- as far as evidence.  I mean, what was – 

  MR. MICHAELIDES:  For – not necessarily for transmutation, 
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Your Honor -- 

THE COURT:  Uh-huh. 

  MR. MICHAELIDES:  -- but her evidence on her intent was 

clear when she put the property in trust.  And the Trust specifically says 

that:  Upon the death of Chari and Paul, the house is to be distributed to 

Tom – something.  Her intent is clear that –  

  THE COURT:  I think it said – 

  MR. MICHAELIDES:  -- Paul is to – 

  THE COURT:  -- on the death of the grantors.   

  MR. MICHAELIDES:  Correct, which would be Chari and Paul.  

  THE COURT:  Uh-huh. 

  MR. MICHAELIDES:  That Paul was to remain in the house 

during his life and then it would go to the neighbor.  So the statute – and 

as I said, “I think it was intended to fix a mistake.”  As Counsel said:  If 

someone gets divorced and forgets to take their ex-spouse off a 

insurance policy or something, but this isn’t the case.   

  And the statute is, is destroying the intent of, of Chari Cohen, 

which was to allow her husband to remain in the house during his life. 

  THE COURT:  Okay.  It’s – unfortunately the statute says what 

it said.  So the question is:  What defense, if any, was there?  And that’s 

this whole idea that, maybe it had been transmuted in some way.  But 

the problem I have is, the Complaint said:  We don’t have any 

community property.  And I, I – the idea that it was in a trust, so 

therefore, it wasn’t – it was a trust property, not their property; it doesn’t 

work that way. 
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  So the problem that we have here -- and I haven’t heard 

anything else that’s – that the Commissioner applied either the incorrect 

statute or interpreted it incorrectly, other than just, it works an unfairness 

to her intent.  And that’s – I, I just – you know, I don’t know that that’s 

anywhere in the law as a defense.  This is -- 

  I appreciate the fact that this is the Rivers case and it’s a 

different result than the problem that we were more accustomed to, 

which is, forgetting to retitle assets after the divorce and/or retitle 

beneficiaries on your bank account -- those kinds of things.  Those are 

all passed by operation of law and here – I mean, I don’t know if she had 

a Will, but I didn’t hear anything about a Will.  

  There’s nothing that indicates to the contrary.  And so, it’s her 

sole and separate property.  And I know it says somewhere in here it 

says, “We.”  I think it was in his affidavit, “We retitled the house.”  Well, 

no, you didn’t, she did.  And it’s very clear on the deed, she was 

transferring this as a sole and separate property.  

  I mean, if she’d quit claimed it to him first and then together 

they quit claimed it to the Trust, we wouldn’t have this problem. 

  MR. MICHAELIDES:  Yeah. 

  THE COURT:  But this is what people do when they do these 

things for themselves.  They don’t think about the long term outcome.  

And it’s not just because they made the representation in their divorce 

petition, that I don’t think we can look at this as something they felt they 

held jointly. 

  Very clearly, this was her sole and separate property, and yes, 
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she intended that her husband would live in that property, but then they 

got divorced.  And because they didn’t have anybody explain it to them, 

they did it themselves, bless them, they didn’t have anybody explain 

what the – what the outcome was going to be.   

  And it’s unfortunate, and it may very well be an unfairness to 

him.  But the only other – the only thing I could say is I – I just don’t – I 

just don’t think it was enough to truly transmute the property. 

  MR. MICHAELIDES:  Understand. 

  THE COURT:  That he – because I’m not hearing that he – he 

made all the payments once they put the property in the Trust.  That he 

took some sort of improvement – put in a pool.  I mean it was something 

that – where he would be entitled to at least get the beneficial interest of 

what he put in.  That’s the only thing that was missing for me, was a 

question of whether there was any evidence that would have shown 

some sort of substantial act on his part. 

  Because as was mentioned, we don’t have any – didn’t have 

an evidentiary hearing on it, so.  But I’m just not sure what we’d have an 

evidentiary hearing on.  It was – that was going to be my only question 

was:  Was there anything like that?  Some substantial investment -- 

  MR. MICHAELIDES:  Not beyond – 

  THE COURT:  -- in – 

  MR. MICHAELIDES:  -- just the general upkeep, Your Honor. 

  THE COURT:  Just.  Yeah.  Supplying the light bulbs and the, 

and the – 

  MR. MICHAELIDES:  Yeah. 
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  THE COURT:  -- and the air filters?  Yeah.  Okay.  I don’t – I 

don’t think that’s sufficient to go back to the Commissioner on.  We don’t 

have anything substantial like:  Here’s his checking account where it 

shows every month he made a, you know, paid the taxes, because I – 

something that would be some sort of substantial investment in the 

property that he may have a claim for that, but I’m not hearing it. 

  So unfortunately this, this is a statute.  This is the statute that 

applies.  It’s – we have the reverse facts that we’re used to seeing in this 

case and I – if she had done anything to show that after the divorce she 

intended it to operate -- some sort of a life estate for her husband.   

  Because as – I don’t think it was a fraudulent.  Many, many, 

many people – there are easier ways to do it than the way that they 

chose, but many, many people change their assets in order to qualify for 

Medicaid. 

  MR. MICHAELIDES:  That’s right. 

  THE COURT:  There’s a statute that lets you do it.  So they 

had a different way to do this, but they chose to get divorced.   

  MR. MICHAELIDES:  I understand.  And she wasn’t aware of 

NRS 111, she might have acted differently.  I understand Your Honor. 

  THE COURT:  Exactly.  I mean – 

  MR. MICHAELIDES:  I understand. 

  THE COURT:  -- and I appreciate that they were doing this pro 

se and that they probably did need to do it; because how else were they 

going to get her the care that she needed?  It’s unfortunate that it was 

such a short period of time.  But when they took that desperate action 
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and when she finally passed away.  It’s – it’s an unfortunate result.  But I 

don’t see that the Commissioner made any mistake of either law or fact. 

  The only thing I would say is I – there was no examination of 

whether he has any kind of a claim, because he didn’t have any 

evidence of that.  So he may have some sort of a claim that’s not 

necessarily for the house but for what he – what he invested in this trust 

asset, thinking he was going to benefit from it.   

  But that’s not us – before the Commissioner, so it’s not 

enough to overturn this report.  There may be something else.  I’m not 

ruling on it.  It’s not before me.  So all I can rule on is what’s – what was 

before the Commissioner -- 

  MR. MICHAELIDES:  Understood Judge. 

  THE COURT:  -- and the work that he had.  So, for those 

reasons, Counsel, if you will prepare an order, show it to Counsel and 

we’ll sign it.  And I just want to make it really clear, I’m not ruling on any 

other kind of a claim he may have.  Nothing else was before him, so 

that’s all he ruled on was the statute, and I think he applied the statute 

correctly.  That’s all I’ll say on that. 

  MR. MICHAELIDES:  Thank you for your consideration, 

Judge. 

  THE COURT:  Thanks for coming in.  It was interesting.  I 

hadn’t read those statutes in the longest time.  Thanks very much.  We’ll 

see you guys. 

/// 

///   
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  MR. KIEFER:  Thank you, Your Honor. 

  MR. MICHAELIDES:  Thanks. 

[Hearing concluded at 10:03 a.m.] 

* * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 
      
       
      _____________________________ 
      Kerry Esparza 
      Court Recorder/Transcriber 
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