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CLARK COUNTY, NEVADA

0.P.H. OF LAS VEGAS, INC,, Case No.: A-12-672158-C
Plaintiff, Dept. No.: XXVI

V.
DAVE SANDIN AND SANDIN &

OREGON MUTUAL INSURANCE CO,’S MOTION FOR SUMMARY
COMPANY, DAVE SANDIN, and SANDIN JUDGMENT
& CO.,

Defendants.

Defendants Dave Sandin and Sandin & Co. (the “Sandin defendants”) move the Court
for summary judgment in their favor on O.P.H. of Las Vegas, Inc.’s (“Plaintiff” or “O.P.H.”)
claims. Plaintiff has asserted claims for fraud in the inducement (third cause of action), fraud
(fourth cause of action), breach of fiduciary duty (fifth causc of action), violations of NRS
686A.310 (sixth cause of action), and negligence (seventh cause of action) against the Sandin
defendants. Tn this action, Plaintiff improperly seeks to impose liability on the Sandin
defendants for its own failure to pay its insurance premium, which resulted in the cancellation
of its insurance policy and the denial of coverage for a loss that occurred after cancellation of
the policy.

The Sandin defendants were hired to procure insurance for Plaintiff. They did so, and

not without great difficulty due to Plaintiff’s credit history and coverage requirements. In fact,
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it is undisputed that the policy they procured would have provided coverage for the loss
Plaintiff complains of had Plaintiff paid its premiums in a timely manner, There are no
genuine issues of material fact and the Sandin defendants are entitled to judgment as a matter
of law in their favor on Plaintiff’s claims.

This motion is based on the papers and pleadings filed herein, NRCP 56, the following
points and authorities, the exhibits attached hereto, and any oral argument that may be heard by
this Court.

DATED this f_TLL day of March, 2015,

HUTCHISON & STEFFEN, LLC

e

Patficia Lee (§287)

Michael S. Kelley (13101)
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Atiorneys for defendants
Dave Sandin and Sandin & Co.
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NOTICE OF MOTION

TO: ROBERT L. LANGFORD & MARGARET A, McLETCHIE, attorneys for O.P.H. OF
LAS VEGAS INC,; and

TO: ROBERT W. FREEMAN & PRISCILLA L. O’BRIANT, attorneys for OREGON
MUTUAL INSURANCE CO.:

PLEASE TAKE NOTICE that the undersigned will bring DAVE SANDIN AND
SANDIN & CO.’S MOTION FOR SUMMARY JUDGMENT before Department XX VI of

the above entitled Court in courtroom 3H onthe 21 dayof AFRIL , 2015, at

the hour of 9 : 200°clock, 2 .m., or as soon thereafter as counsel may be heard.
DATED this /7" Lday of March, 2015,
HUTCHISON & STEFFEN, LLC

/

/

Patricfa Lee(8287)
Michael S. Kelley ({#101)
Peecole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
plee@hutchlegal.com
mkelley@hutchlegal.com

Attorneys for defendants
Dave Sandin and Sandin & Co.
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MEMORANDUM OF POINTS AND AUTHORITIES
1. Introduction.

This suit arose as a result of an August 17, 2012 fire that destroyed Plaintiff’s restaurant
at 4833 West Charleston Boulevard in Las Vegas, Nevada. The Sandin defendants procured
insurance for Plaintiff from Oregon Mutual Insurance Company (“Oregon Mutual™ or “OMI”)
for coverage of its restaurant. Plaintitf was to pay all of its premiums directly to Oregon
Mutual. Approximately seven months into the policy period, Plaintiff failed to pay the monthly
premium due on July 26, 2012. On August 1, 2012, Oregon Mutual sent a notice of
cancellation for non-payment to Plaintiff, warning Plaintiff that failure to cure the missed
premium would result in cancellation of its policy, effective August 16, 2012. Plaintiff did not
make its July premium, and the policy was cancelled accordingly. The fire occurred one day
later, Not surprisingly, Oregon Mutual has denied Plaintiff’s claim, and Plaintiff has been
trying to shift the blame for its lack of coverage ever since.

Plaintiff has asserted claims for fraud in the inducement (third cause of action), fraud
(fourth cause of action), breach of fiduciary duty (fifth cause of action), violations of NRS
§686A.310 (sixth cause of action), and negligence (seventh cause of action) against the Sandin
defendants. Plaintiff can prove no set of facts that would support the claims it has alleged
against the Sandin defendants. Indeed, the Sandin defendants are entitled to judgment in their
favor as a matter of law on all claims asserted. The Sandin defendants were not notified of
Plaintiff’s delinquent premium, as Plaintiff admits in its complaint, and were not responsible
for ensuring that Plaintiff paid its monthly premiums. They cannot be held responsible for
Oregon Mutual’s cancellation of Plaintiff’s policy and subsequent denial of Plaintiff’s claim.
This case is simple. Plaintiff did not pay its premium; Oregon Mutual cancelled the policy;
Plaintiff’s restaurant was destroyed by fire; and Oregon Mutual denied its claim, Although
tragic, Plaintiff only has itself to blame. O.P.IL.’s president testified as follows regarding the
missed premium:

Had I done my work that I’'m paying myself to do to make sure that all this stuff

gets paid in a timely manner, . . . we wouldn’t be sitting here, either. So that is
the procedure. [ didn’t do my job in that moment. That’s all I can say about

4
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that, I mean, it’s a mishap in the company. There is no, I'm not trying to blame
anybody for that payment not being made on July 26th, vou know?

Deposition of Stephan Freudenberger, attached hereto as Ex. A, at 120:17 - 121:1,
2. Statement of Undisputed Facts.

1. O.P.H. operated an Original Pancake House Restaurant at 4833 West Charleston
Boulevard in Las Vegas, Nevada (the “Restaurant’).! Stephan Freudenberger is the president
of O.P.H. and Lynda Snyder is the corporate office manager of O.P.H. and reports to Mr.
Freudenberger.”

2. Defendant Dave Sandin is an insurance agent or broker based in Oregon,’

3. In the early 2000s, Dave Sandin and his colleague began working with O.P.H.
and other Original Pancake House franchisees. Dave Sandin’s colleague was initially the lead
agent for O.P.H. and Dave Sandin was his assistant. In or around 2005, David Sandin became
the insurance agent for O.P.H. and he has been the insurance agent for O.P.H. through August
2012, except for over two years when O.P.H. was with a different agency.”

4, Though they are based in Oregon, the Sandin defendants were licenced to sell
insurance in Nevada, Dave Sandin first became licensed to sell insurance in Nevada in 2005.
Dave Sandin, Anthony Sandin (a non-party), and Sandin & Co. were all licensed in Nevada
when Sandin & Co. took over O.P.H.’s account from Dave Sandin’s former employer in 2010.
Dave Sandin, Anthony Sandin and Sandin & Co, have worked on Plaintiff’s account since
2010. Sandin & Co.’s and Anthony Sandin’s respective Nevada licences expired on June 1,

2013, Dave Sandin’s Nevada license expired on April 1, 2011.°

! Plaintiff’s Complaint, 2.

? Plaintiff’s Response to Defendants’® Oregon Mutual Interrogatories to Plaintiff (Set One),
attached hereto as Ex. B, Response No. 1.

* Deposition of David Sandin, Vol. I, attached hereto as Ex. C, at 10:11-18, 19:25 —20:9.
YId., at 1677 - 174:11.

5 Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc.’s First Set of
Interrogatories, attached hereto as Ex. D, Responses No 12; Deposition of David Sandin, Vol. I (Ex, C),

5
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5. In December 2011, the Sandin defendants had to urgently obtain a new policy to
cover the Restaurant. Plaintiff’s previous carrier, Fireman’s Fund, charged high premiums and
Plaintiff expressed to Dave Sandin its displeasure with Fireman’s Fund on multiple levels,
most notably the cost of its premiums and claims handling policies and procedures. Dave
Sandin explained to Plaintiff that Fireman’s Fund’s premium increases were significant and
affected the entire hospitality industry, and that he had successfully moved several clients to
Allied Insurance due to Allied Insurance’s competitive rates and better long-term fit for
Plaintiff’s coverage needs. Plaintiff decided to purchase a policy from Allied Insurance.’

6. Plaintiff had a claim the first weck of its policy with Allied Insurance. Asa
result of this claim, Allied Insurance reviewed Plaintiff’s credit history and ultimately cancelled
Plaintiff’s policy due to Plaintiff’s poor credit. Allied Insurance’s cancellation of this policy
left Oregon Mutual as the next best alternative that was willing to accept Plaintiff at a premium
Plaintiff was willing and able to pay and that was available to negotiate terms of the policy
during the holiday season. As David Sandin testified, his “top six carriers would not write
[O.P.H.’s| insurance because of their loss history and their bad credit.” Therefore, in
December 2011, the Sandin defendants recommended Oregon Mutual’s insurance to Plaintiff
based on Plaintiff’s coverage needs.’

7. Oregon Mutual issued a Businessowner Protector Policy to Plaintiff that covered

the Restaurant (the “Policy”).?

at218;13 -219:7,

¢ Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc.’s First Set of
Interrogatories (Ex. D), Responses No 11; Deposition of David Sandin, Vol. [ (Ex. C), at 209:11 —
212:15.

7 Id.; 30(b)(6) Deposition of David Sandin, altached hereto as Ex. E, at 38:18-22.

¥ See Businessowner Protector Policy issued by Oregon Mutual Insurance Company, attached

hereto as Ex. F (OPHO001POL -- OPHO098POL,) (authenticated by Deposition of Jerry Masonheimer,
attached hereto as Ex, G, at 69:1-25).
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8. The Policy’s term was from December 26, 2011 through December 26, 2012.°
Sandin & Co. is identified as the agent on the Policy.™

9. Plaintiff received monthly statements for the premiums directly from Oregon
Mutual."

10, Oregon Mutual mailed a billing statement directly to Plaintiff for the payment
due on or before July 26, 2012, and Plaintiff received the billing statement in July, 2014."

11,  Plaintiff failed to pay its monthly premium due on July 26, 2012."

12. Oregon Mutual sent a cancellation notice to Plaintiff on August 1, 2012, with an
effective cancellation date of August 16, 2012."

13.  On August 13, 2012, prior to the cancellation of the Policy, Plaintiff realized
that it did not make the monthly premium for July. Plaintiff, however, did not contact anyone
at Oregon Mutual or the Sandin defendants regarding its failure to pay the July premium.” In
fact, Plaintiff cut a check on August 13, 2012 to Oregon Mutual for the July premium but never

mailed it before the Policy was cancelled.'

Id

1% Id. (OPHO0002POL).

" Defendant Dave Sandin’s Answets to Plaintiff O.P.H. of Las Vegas, Inc.’s First Set of
Interrogatories (Ex. D), Response No 7; Deposition of Linda Snyder, attached hereto as Ex. H, at 32:16-

25; Deposition of Stephan Freudenberger (Ex. A), at 46:19-21,

12 See Billing Statement dated July 9, 2012, attached hereto as Ex. I (OPH - 0290); Deposition
of Linda Snyder (Ex. H), at 79:23 — 8(:22 (authenticating Ex. I).

1 Deposition of Stephan Freudenberger (Ex. A), at 90:8-23.

" See Notice of Cancellation, attached hereto as Ex. J (OPH0022MSC — OPH0023MSC)
(authenticated by Deposition of Deborah Mosher, attached hereto as Ex. K, at 62:25 — 64:4); Listing of
Provision Cancel Notices, attached hereto as Ex, L (OPH - 0101 — OPH - 0102) (authenticated by
Deposition of Deborah Mosher (Ex. K), at 22:5 — 45:2).

1% Deposition of Linda Snyder (Ex. H), at 90:7 - 95:14,

' Jd.; Payment Record of Check to Oregon Mutual Insurance Group, attached hereto as Ex. M
(SAN 000111) (authenticated by Deposition of Linda Snyder (Ex, H), at 90:7 — 95:14).

7
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14, The Sandin defendants did not receive a notice of cancellation.'”

15, On August 13, 2012, Plaintiff representative, Linda Snyder, contacted defendant
Dave Sandin to report a break-in that occurred at the restaurant overnight between August 10,
2012 and August 11, 2012.'¢

16.  On August 16, 2012, Ms. Snyder spoke with Dave Sandin to obtain a claim
number for the break-in."”

17.  The Sandin defendants did not know about Oregon Mutual’s cancellation of
Plaintift’s insurance policy for non-payment, and therefore did not inform Ms. Snyder that the
Policy had been cancelled or that it was in danger of being cancelled during these
conversations,?

18,  There is no agreement between O.P.H. and the Sandin defendants that requires
the Sandin defendants to provide notice to O.P.H. of a pending policy cancellation.*'

19.  On August 17,2012, a fire destroyed the Restaurant,”

20. On August 17, 2012, after a fire destroyed the Restaurant and after the Policy

had already been cancelled, the Sandin defendants became aware that the Policy had been

17 See Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc’s First Set
Requests for Admission, attached hereto as Ex, N, Response No, 1.; Defendant Oregon Mutual
Insurance Company’s Response to David Sandin’s First Set of Requests for Admissions, attached
hereto as Ex. O, Response Nos. 1 & 2

" See Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc’s First Set
Requests for Admission (Ex, N}, Response No. 14; Plaintiff’s Response to Defendant Oregon Mutual
Interrogatories to Plaintiff (Set One) (Ex. B), Response No. 2; Deposition of Linda Snyder (Ex. H), at
87:4-13.

% See Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc’s First Set
Requests for Admission (Ex. N), Responses Nos, 15 & 6,

* See Defendant Dave Sandin’s Answers to Plaintiff O.P,H, of Las Vegas, Inc’s First Set
Requests for Admission (Ex. N), Response No. 11; Defendant Dave Sandin’s Answers to Plaintiff
O.P.H. of Las Vegas, Inc.’s First Set of Interrogatories (Ex. D), Responses Nos. 4 & 10.

2! Deposition of Neal Bordenave, attached hereto as Ex. S, at 72:11-16.

22 Deposition of Linda Snyder (Ex. H), at 129:8-22.
8
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cancelled.”

21, On August 17, 2012 after the Sandin defendants became aware that the Policy
had been cancelled, Dave Sandin contacted Plaintiff and notified Plaintiff that the Policy had
been cancelled.

22.  Asaresult of the cancellation of Plaintiff’s Policy for non-payment on August
16, 2012, Oregon Mutual has denied coverage for the loss caused by the fire.””

23.  The sole reason for cancellation of the Policy was due to Plaintiff’s failure to
pay its July 26, 2012 premium on or before August 15, 2012.%

24.  Had Plaintiff paid its July 26, 2012 premium by August 15, 2012, the Policy
would have been in full force and effect on August 16,2012 and August 17, 2012.%

25.  Had the Policy not been cancelled, Oregon Mutual would have continued to
adjust the claim for the fire and Oregon Mutual would have paid losses covered under the
Policy subject to the terms, conditions, exclusions and limitations of the Policy,”

i
i
I

¥ Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc.’s First Set of
Interrogatories (Ex. D), Responses Nos. 5 & 9; Deposition of David Sandin, Vol. I (Ex. C), at 254:12 -
255:16.

% Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc.’s First Set of
Interrogatories (Ex. D.), Responses Nos, 6 & 9,

# See Letter dated August 20, 2012 from Oregon Mutual Insurance Company to OPH of Las
Vegas, Inc., attached hereto as Ex. P (OPH - 0094 — OPH - 0095) (authenticated by Deposition of Linda
Snyder (Ex. H), at 84:15 — 85:8 and Deposition of Jerry Masonheimer (Ex. G), at 56:17 — 57:25); Non-
Payment Cancellation, attached hereto as Ex, Q (OPH - 0098 —- OPH - 0099) (authenticated by
Deposition of Linda Snyder (Ex. H), at 100:17 —101:2).

* Defendant Oregon Mutual Insurance Company’s Response to David Sandin’s Second Set of
Requests for Admissions, attached hereto as Ex. R, Response No. 7.

7 Id., Response No. 8.

* Id., Response Nos. 9 & 10.
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3. Legal Argument.
A, The Summary Judgment Standard.

Summary judgment allows courts to avoid unnecessary trials where no material factual
disputes exist. See Northwest Motorcyele Ass’nv. U.S. Dept. of Agriculture, 18 F.3d 1468,
1471 (9th Cir. 1994). Summary judgment under NRCP 56 is appropriate when the pleadings,
depositions, answers to interrogatories, admissions, and affidavits, if any, that are properly
before the court demonstrate that no genuine issue of material fact exists, and the moving party
is entitled to judgment as a matter of law. See Wood v. Safeway, Inc., 121 Nev, 724, 731, 121
P.3d 1026, 1031 (2005). A genuine issue of material fact is one that affects the outcome of the
litigation and requires a trial to resolve differing versions of the truth, See S.£.C. v. Seaboard
Corp., 677 F.2d 1297, 1300-01 (9th Cir, 1982). There is no material issue of fact if the
evidence is such that a reasonable jury could not return a verdict for the non-moving party.
Pegasus v. Reno Newspapers, Inc., 118 Nev, 706, 713, 57 P.3d 82, 87 (2002); see alse Wood v.
Safeway, 121 Nev. at 731, 121 P.3d at 1031 (abrogating the “slightest doubt” standard).

The Court must view all evidence, facts, and inferences in a light most favorable to the
non-moving party. See Sahara Corp. v. Culinary Workers Union Local 226, 115 Nev. 212,
214,984 P.2d 164, 165 (1999). Although the moving party bears the initial burden of
demonstrating the absence of a disputed material fact, the non-moving party must respond by
demonstrating the existence of a disputed material fact. Id.; Premiere Digital Access, Inc. v.
Central Telephone Co., 360 F, Supp.2d 1161, 1164 (D. Nev. 2005) (requiring a non-moving
party to demonstrate “significant probative evidence™ to defeat a motion for summary
judgment). In this regard, “in order to defeat summary judgment, the nonmoving party must
transcend the pleadings, and, by affidavit or other admissible evidence, introduce specific facts
that show a genuine issue of material fact.” Cuzze v. University & Community College System
of Nevada, 123 Nev. 598, 603, 172 P,3d 131, 134 (2007). If the non-moving party fails to
satisfy this burden, a court must enter summary judgment and avoid a needless trial. See

Sahara Gaming Corp., 115 Nev. at 214, 984 P.2d at 165.

10
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Here, Plaintiff has manufactured five causes of action against the Sandin defendants,
which in reality, all arose due to its own failure to pay its premium. Despite its attempts to pass
the blame to the Sandin defendants, only Plaintiff was responsible for payment of its policy
premium, As a result of Plaintift’s failure to pay its premium to Oregon Mutual, Oregon
Mutual cancelled the Policy and denied Plaintiff®s claim of loss occurring after the
cancellation. Therefore, the Sandin defendants are entitled to summary judgment in their favor
on Plaintiff’s claims.

B. The Sandin defendants did not owe a fiduciary duty to O.P.H. Therefore, the
Sandin defendants are entitled to judgment as a matter of law on Plaintiff’s
breach of fiduciary duty claim.

()] Under Nevada law, an insurance agent does not owe a fiduciary duty fo ifs client.

In Nevada, insurance agents do not have a fiduciary relationship with their clients. An
“insurance agent is obliged to use reasonable diligence to place the insurance and seasonably to
notify the client if he is unable to do s0.” Keddie v. Beneficial Insurance, Inc., 94 Nev. 418,
420, 580 P.2d 955, 956 (1978).” The Nevada Supreme Court has further stated that “[a]n
insurance agent or broker does not owe the insured any additional duties other than procuring
the requested insurance.” Flaherty v. Kelly, 2013 WL 7155078 (Nev. Dec. 18, 2013)
(unpublished). It has been further stated that “no Nevada court has imposed on insurance
brokers a fiduciary duty toward insureds.” CBC Financial, Inc. v. Apex Insurance Managers,
LLC, 291 Fed. Appx. 30, *4 (9th Cir. Aug. 14, 2008) (unpublished). The testimony of O.P.H.s
expert, Neal Bordenave, supports this. Mr, Bordenave testified as follows:

Q. Do you know what the articulated legal standard is in Nevada for the duty
that an agenty/broker owes to the insured?

A. The articulated duty, just using reasonable care and judgment in providing
coverage.

Q. Inplacing coverage?

¥ See also Havas v. Carter, 89 Nev 497, 499-500, 515 P.2d 397, 399 (1973) (“the general rule
[is] that an insurance agent or broker who undertakes to procure insurance for another owes an
obligation to his client to use reasonable diligence in attempting to place the insurance and to
seasonably notify the client if he, the agent or broker, is unable to obtain the insurance™).

11
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A. Placing coverage, yes.

Deposition of Neal Bordenave, attached hereto as Ex. S, at 59:18-24,

The Sandin defendants satisfied their only duty as Plaintiff’s insurance broker by
procuring a policy for Plaintiff that included (among other things) fire loss coverage. O.P.H.’s
expert testified that the Sandin defendant met their duty in placing the Policy with Oregon
Mutual:

Q. Do you agree that the Sandin defendants procured the proper type of
insurance that was requested by the insured?

A. Yes.

Q. By placing that policy with OMI?

A. Yes.

Ex. S, at 113:17-22; see also Ex. S, at 109:25 - 110:12; 136:6-11.

There is no evidence that the Oregon Mutual Policy would not have covered its loss if
Plaintiff paid its July premium in a timely manner. In fact, Plaintiff’s claim was denied solely
because of non-payment, not for lack of fire coverage. Oregon Mutual has stated that the sole
reason for cancellation of the Policy was due to Plaintiff’s failure to pay its July 26, 2012
premium on or before August 15, 2012. See Statement of Undisputed Fact, 9 23, supra. Had
Plaintiff paid its July 26, 2012 premium by August 15, 2012, the Policy would have been in full
force and effect on August 16, 2012 and August 17, 2012, 7d., ] 24. Had the Policy not been
cancelled, Oregon Mutual would have continued to adjust the claim for the fire and Oregon
Mutual would have paid losses covered under the Policy subject to the terms, conditions,
exclusions and limitations of the Policy. /d, ¥ 25.*

Because the Sandin defendants recommended an insurer and secured a policy for
Plaintiff that met all of its coverage needs, the Sandin defendants satisfied their legal duty to

Plaintiff as Plaintiff’s broker. Therefore, the Sandin defendants are entitled to summary

% See Deposition of O.P.H.’s expert, Neal Bordenave (Ex, S), at 116;15-21 (“Q. And then the
paragraph - two paragraphs down after the one that we just looked at, in the middle there it reads ‘The
OMI policy was procured and would have covered the fire if the insurance premium payments had been
current.” Do you agree with that statcment? A. Yes.”). '

12
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judgment on Plaintiff’s breach of fiduciary duty claim.

The case of GlobalNet Financial. Com, Inc. v. Frank Crystal & Co., 449 F.3d 377 (2d
Cir. 2006) is instructive. In GlobalNet, an insured filed claims against the insurance broker for
professional negligence, breach of fiduciary duty, and breach of contract based on the broker’s
alleged failure to notify the insured of the notice of intent to cancel and the cancellation notice

for nonpayment of premium. The district court granted the broker’s motion for summary

judgment on all the claims. On appeal, the Second Circuit affirmed the order by the district

court, In stating that the district court properly granted summary judgment to the broker, the
appellate court reasoned:

GlobalNet is unable to prevail on its claims because Crystal was not the cause of
the cancellation of coverage. The Financing Agreement between AICCO and
GlobalNet, which Crystal was not a party to, set forth AICCO's right to cancel
GlobalNet's coverage for non-payment of premiums in explicit terms, Thus,
GlobalNet was fully aware of the monthly payment schedule, its obligations
to make the monthly premium payments, and the consequences of its
failure to pay the premiums each month in accordance with the Financing
Agreement, The Notice of Intent to Cancel and the Cancellation Notice
were both sent to GlobalNet at the address that GlobalNet had requested its
mail to be sent to, to wit, the Mizner address, That the mail was not
forwarded to GlobalNet at its London office was not Crystal's failure. Indeed,
the District Court found that GlobalNet's own concession bolsters the
proposition that it was negligent in missing the premium payment: “Global[N]et
acknowledges that because of the confusion surrounding the completion of the
tender offer, Global[N]et ‘inadvertently ... missed premium payment’ on its D &
O coverage.” It was GlobalNet's negligence that caused the cancellation of
the insurance coverage.

GlobalNet, 449 F.3d at 388 (emphasis added).

2) The Sandin defendants did not have an affirmative duty to remind plaintiff to pay its
monthly premium.

The Sandin defendants had no duty to Plaintiff above and beyond procuring the
underlying insurance policy. The Sandin defendants certainly had no affirmative duty to ensure
that Plaintiff paid its monthly premium in accordance with its contractual obligations with
Oregon Mutual. It is not the duty of the broker to ensure that the insurer (Oregon Mutual) and
the insured (Plaintiff) are complying with the terms of their contract, to which the broker is not
even a party.,

Nothing in the history of the relationship between O.P.H. and Dave Sandin altered the
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duty owed by the Sandin defendants to O.P.H (i.e., imposed on Dave Sandin an affirmative
duty to ensure that Plaintiff paid its monthly premium in accordance with its contractual
obligations with Oregon Mutual). Tn her deposition, Linda Snyder testified that Dave Sandin
had previously notified O.P.H. on three different occasions (in 2006, 2008, and then again in
2009) that O.P.H. was late paying a premium and, accordingly, O.P H. paid the premium prior
to the policy being cancelled.” O.P.I1’s response to an interrogatory further states that “Dave
Sandin informed Plaintiff on or about March 23, 2006 that Plaintifl’s February 2006 payment
was late and/or outstanding, and on or around May 13, 2008 that Plaintiff’s May 2008 payment
was late and/or outstanding. In addition, Dave Sandin set up Plaintiff’s account with Fireman’s
Fund Insurance (a previous insurance policy) for auto-pay beginning in May 2009 until
December 2011.”* These statements by Ms. Snyder and O.P.I1. are false, Between February
2006 and October 2008, it is undisputed that Dave Sandin was employed by Heffernan
Insurance Brokers and was subject to a non-compete agreement. During this time, Dave
Sandin was not the broker for O.P.H. Therefore, he could not have notified O.P.11. of late or
missed payments or anything related to O.P.H.’s insurance policy. Dave Sandin did not broker
any policies for O.P.H. during this time period either,”® Furthermore, after O.P.H. missed a
payment to Fireman’s Fund, Fireman’s Fund required that O.P.H. be set up for automatic
payments.™

Even if this purported duty did exist, it would only arise upon the Sandin defendants’
receipt of notice from Oregon Mutual that the Policy was in danger of cancellation for non-

payment. As noted above, the Sandin defendants were never notified of the foregoing, as

31 Deposition of Linda Snyder (Ex. H), at 85:10-86:3; 118:11-119:21; 152:11-153:17; 164:24-
165:22.

32 Plaintiff O.P.H of Las Vegas, Inc.’s Answers to Defendant Dave Sandin’s First Set of
Interrogatories, Response No, 1, attached hereto as Ex, T.

3 Deposition of Dave Sandin, Vol, II, attached hereto as Ex. U at 292:25 — 293:16; 314:1-17.

3 Deposition of David Sandin, Vol. I (Ex. C), at 183:4 — 193:18.
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Plaintiff admits in its complaint: “Defendant OREGON MUTUAL did not send a cancellation
notice to Defendant DAVE SANDIN” and “Defendant DAVE SANDIN did not receive a
cancellation notice.” See Complaint, 1727 and 28. Absent this notice, any purported duty to
inform Plaintiff of its failure to pay never arose. To this point, Mr. Freudenberger testified as
follows:

Q. If Dave Sandin did not actually receive notice of the late payment and
pending cancellation, did you still expect him to notify you?

THE WITNESS: It’s a foolish question. How could he inform me about
something he doesn’t know about?

Q. Do you not have that expectation if Mr, Sandin doesn’t have the information
about the late payment? Does that expectation go out the window?

A, How can he inform me about something he doesn’t know about? How can
you ask that question? If T find out that a man doesn’t know something, then
how can I expect him to tell me about it? You cannot seriously ask me that?
Q. Yes, I am asking you that.

A. T don’t, it’s a foolish question. He cannot inform me about something he
doesn’t know about.

Q. That —

A. So how could I have the expectation he’s going to tell me about something
that he doesn’t know about?

Ex. A, at 90:25 - 92:6, Linda Snyder further testified that “no notice was given, not only to us,
but to Dave Sandin as well.” Ex, H, at 174:11-12, O.P.H.’s expert further testified that the
Sandin defendants did not have actual notice of the provisional policy cancellation and if an
agent does not have notice of a pending cancellation, the agent cannot inform the insured of the
pending cancellation. Ex. S, at 60:11-17; 76:18-23,

Plaintiff’s claim for breach of fiduciary duty is partly based on the allegation that the
Sandin defendants had a duty “to ensure that PLAINTIFF was warned regarding notices of
cancellation.” Complaint, Y 69 & 70. However, Plaintiff’s claim, to use Mr, Freudenberger’s

own words, is “foolish™ because Plaintiff presumes the Sandin defendants were notified of
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Plaintiff’s delinquency but in the same pleading Plaintiff admits that the Sandin defendants had
no notice, Complaint, {27 &28. The Sandin defendants lack of notice of the pending
cancellation absolves them of any liability for any breach of the manufactured “affirmative
duty to inform” Plaintiff of impending cancellation for non-payment,

In short, the Sandin defendants had no affirmative duty to ensure that Plaintiff
continually paid its monthly premium to preserve its status as an insured under its Policy with
Oregon Mutual, Even if an insurance broker had an affirmative duty to advise an insured of
pending cancellation for non-payment, such duty would arise only on the broker’s receipt of
notice by the insurer. This precondition never occurred. Therefore, no such duty existed.
Accordingly, the Sandin defendants are entitled to judgment as a matter of law on Plaintiff”s
breach of fiduciary duty claim.

C. The Sandin defendants are entitled to judgment as a matter of law on Plaintiff’s
claim for violation of NRS 686A.310.

Plaintiff has asserted a claim against the Sandin defendants for violation of NRS
686A.310, contending that “Defendant Dave Sandin engaged in unfair insurance practices, for
example, when he misrepresented to Plaintiff facts relating to coverage at issue, including
whether Defendant Oregon Mutual would provide the notice required.” Complaint, § 75. NRS
686A.310(1) provides:

1. Engaging in any of the following activities is considered to be an unfair
practice:

(a) Misrepresenting to insureds or claimants pertinent facts or insurance
policy provisions relating to any coverage at 1ssue,

(b) Failing to acknowledge and act reasonably promptly upon
communications with respect to claims arising under insurance policies.
(c) Failing to adopt and implement reasonable standards for the prompt
investigation and processing of claims arising under insurance policies.
(d) Failing to affirm or deny coverage of claims within a reasonable time
after proof of loss requirements have been completed and submitted by
the insured.

(e) Failing to effectuate prompt, fair and equitable settlements of claims
in which liability of the insurer has become reasonably clear.

(f) Compelling insureds to institute litigation to recover amounts due
under an insurance policy by offering substantially less than the amounts
ultimatelﬁ recovered in actions brought by such insureds, when the
insureds have made claims for amounts reasonably similar to the
amounts ultimately recovered.
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(g) Attempting to settle a claim by an insured for less than the amount to
which a reasonable person would have believed he or she was entitled by
reference to written or printed advertising material accompanying or
made part of an application.

(h) Attempting to settle claims on the basis of an application which was
altered without notice to, or knowledge or consent of, the insured, or the
representative, agent or broker of the insured.

(I) Failing, upon payment of a ¢laim, to inform insureds or beneficiaries
of the coverage under which payment is made.

(i) Making known to insureds or claimants a practice of the insurer of
appealing from arbitration awards in favor of insureds or claimants for
the purpose of compelling them to accept settlements or compromises
less than the amount awarded in arbitration,

(k) Delaying the investigation or payment of claims by requiring an
insured or a claimant, or the physician of either, to submit a preliminary
claim report, and then requiring the subsequent submission of formal
proof of loss forms, both of which submissions contain substantially the
same information,

() Failing to settle claims promptly, where liability has become
reasonably clear, under one portion of the insurance policy coverage in
order to influence settlements under other portions of the insurance
policy coverage.

(m) Failing to comply with the provisions of NRS 687B.310 to
687B.390, inclusive, or 687B.410,

(n) Failing to provide promptly to an insured a reasonable explanation of
the basis in the insurance policy, with respect to the facts of the insured’s
claim and the applicable law, for the denial of the claim or for an offer to
settle or compromise the claim,

(0) Advising an insured or claimant not to seek legal counsel.

(p) Misteading an insured or claimant concerning any applicable statute
of limitations.

Importantly, NRS 686A.310(2) provides that “an insurer is liable to its insured for any
damages sustained by the insured as a result of the commission of any act set forth in
subsection 1 as an unfair practice,” (Emphasis added).

In filing a claim for violation of NRS 686A.310 against the Sandin defendants, Plaintiff
ignores the clear language of subsection 2 that provides that “an insurer is liable to its insured.”
Pursuant to the plain terms of the subject statute, an insurance agent cannot be held liable to its
clients for violation of NRS 686A.310. Indeed, the Nevada Supreme Court has held that only
an insurer can be liable for unfair claims practices proscribed in NRS 686A.310, See Albert H.
Wohlers & Co. v. Bartgis, 114 Nev. 1249, 969 P.2d 949 (1998).

In Bartgis, the plaintiff filed a claim for violations of the Nevada Unfair Claims

Practices Act proscribed in NRS 686A.310 against the medical insurer and the policy
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administrator. Id. at 1257, 969 P.2d at 955. At trial, the jury found both the insurer and policy

administrator liable for violations of NRS 686A.310. Jd. On appeal, the policy administrator

argued “that it is not an insurer within the meaning of the applicable statutory definition and,
thus, it cannot be held liable for alleged unfair claims practices proscribed under NRS
686A.310 because the statute applies only to insurance companies.” Jd. at 1263, 969 P.2d at

959. The Nevada Supreme Court agreed with this argument and reversed the jury’s

determination that the policy administrator was liable for violating NRS 686A.310.

Specifically, the Court “conclude[d] that NRS 686A.310 does not apply to [the administrator of

the policy] because it is not an insurer or company within the meaning of the applicable

statutory law.” Id. at 1264, 969 P.2d at 960. The Court also reasoned that “there is no
indication that the legislature intended NRS 686A.310 to apply to other entities beyond

insurers.” Id. at 1263, 969 P.2d at 959,

Like the policy administrator in Bartgis, the Sandin defendants are not insurers. Rather,
they are insurance agents and cannot be liable for violation of NRS 686A.310 pursuant to the
statute’s plain terms and the Supreme Court’s holding in Bartgis. Accordingly, the Sandin
defendants are entitled to judgment as a matter of law on Plaintiff’s claim for violation fo NRS
686A.310.

D. Whether or not Dave Sandin was licensed in Nevada is not the proximate cause of
Oregon Mutual’s cancellation of Plaintiff’s Policy and subsequent refusal to cover
Plaintiffs claim of loss; rather, it was solely and exclusively Plaintiff’s failure to
pay its premium that caused its loss as set forth in the complaint.

The Sandin defendants are entitled to judgement as a matter of law on Plaintifl"s claims
for fraud in the inducement, fraud, and negligence because there is no connection between
defendant Dave Sandin’s failure to be licensed as a non-resident procurer of insurance and
Plaintiff’s resulting damages. For every cause of action Plaintiff pleaded, there must be a
nexus between the alleged bad act (Dave Sandin’s lack of an appropriate non-resident license)
and the damages alleged. See Nelsonv. Heer, 123 Nev. 217, 225-26, 163 P.3d 420, 426 (2007)

(“Proximate cause limits liability to foreseeable consequences that are reasonably connected to

both the defendant’s misrepresentation or omission and the harm that the misrepresentation or

18

APP00216




HUTCHISON E STEFFEN

A PROFESSIONAL LLC

CCCLE PROFESSIONAL PARK

10080 WEST ALTA DRIVE, SUITE 200

e

LAS VEGAS, NV 892145

omission created.”); see also Foster v. Dingwall, 126 Nev. Adv. Op. 6, 227 P.3d 1042, 1052
(2010) (“IBJoth intentional and negligent misrepresentation require a showing that the claimed
damages were caused by the alleged misrepresentations.”); Yamaha Motor Co., USA v.
Arnoult, 114 Nev, 233, 238, 955 P.2d 661, 664 (1998) (“This court has long recognized that to
establish proximate causation ‘it must appear that the injury was the natural and probable
consequence of the negligence or wrongful act, and that it ought to have been foreseen in the
light of the attending circumstances,””) (internal citations omitted). Here, this nexus is lacking
as Dave Sandin’s licensee status did not cause or coniribute to Plaintiff*s alleged damages, nor
did any alleged misrepresentations concerning his licensing status result in Plaintiff’s failure to
pay its policy premium, Oregon Mutual’s subsequent cancellation of Plaintiff’s policy, and
Oregon Mutual’s denial of Plaintiff’s claim of loss based on the cancellation. See Equity
Diamond Brokers, Inc. v. Transnational Insurance Co,, 785 N.E.2d 816, 822 (Ohio Ct. App.
2003) (“[A]ny alleged negligence by appellees in failing to obtain the proper licenses was not
the proximate cause of EDB’s loss and the trial court did not err in granting summary judgment
in favor of appellees.™).

Plaintiff’s damages would have occurred regardiess of whether Dave Sandin had an
appropriate insurance broker license. Oregon Mutual’s denial of Plaintiff’s claim was based
solely on Plaintif’s failure to pay its premium. O.P.H.’s expert testified that “OMI cancelled
for nonpayment.” Ex. S, at 117:3-7. There is no connection between Dave Sandin’s lapsed
Nevada license and Plaintiff’s own failure to pay its policy premium.** There can also be no
logical or reasonable connection between Dave Sandin’s licensing status and Oregon Mutual’s
failure to abide by the clear contract terms requiring it to properly notify both the Sandin
defendants and Plaintiff of Plaintiff’s late payment of its premium.

E. Plaintiff’s claim for negligence fails as a matter of law because an insured is not
granted a private right of action against an agent for failure to be licensed.

35 See Deposition of O.P.H.’s expert, Neal Bordenave (Ex. S), at 93:3-7 (“Q, Is it your
professional opinion that Mr. Sandin’s failure to renew his non-resident’s agent license in Nevada
caused O.P.H. to be damaged. A. No.”).
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As stated above, Plaintiff has asserted a claim against the Sandin defendants for
negligence, asserting that “DAVE SANDIN conducted business in Nevada as an insurance
agent without being licensed as such, in violation of Nev, Rev. Stat. § 683A.201.” Complaint,
¢ 84. Plaintiff also asserts that Dave Sandin’s failure to comply with the license statute
constitutes negligence per se. Id., | 88. Although it is true that Dave Sandin’s Nevada license
expired at the time the Oregon Mutual policy was issued, Anthony Sandin and Sandin & Co’s
Nevada licenses were still valid, Indeed, the Policy identifies Sandin & Co. as the agent for the
0O.P.H., not Dave Sandin, See Ex. F (OPH0002POL). Additionally, NRS 683A.201 does not
provide for a private right of action. NRS 683A.201(1) & (3) states,

1. A person shall not sell, solicit or negotiate insurance in this state for any
class of insurance unless the person is licensed for that class of insurance.

3. A person required to be licensed in this state who transacts insurance without

a license is subject to an administrative fine of not more that $1,000 for each

violation.

Therefore, Plaintiff®s negligence claim must be dismissed as a matter of law because
NRS 683A.201 does not provide for a private right of action.® Rather, it provides for an
administrative fine. Cf. Hinegardner v. Marcor Resorts, L.P.V., 108 Nev. 1091, 1095-96, 844
P.2d 800, 803 (1992) (“[W]e note that in the absence of evidence of legislative intent to impose
civil liability, a violation of a penal statute is not negligence per se.”).

Further, in order to prevail on a cause of action for negligence per se, the injury must be
of the type against which the statute was intended to protect. See Anderson v. Baltrusaitis, 113
Nev. 963, 944 P.2d 797 (1997); Sagebrush Ltd. v. Carson City, 99 Nev. 204, 660 P.2d 1013
(1983) (“[V]iolation of a statute may constitute negligence per se only if the injured party

belongs to the class of persons that the statute was intended to protect, and the injury is of the

36 See Deposition of O.PH.’s expert, Neal Bordenave (Ex. S), at 93:8-12; 108:15-23 (“Q. Do
you know whether or not there’s a private right of action? Do you know what I mean when 1 say that,
‘private right of action” in Nevada against agent/brokers for failing to maintain their state — non-
resident state license? A. I think it’s an administrative action.”).
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type that the statute was intended to prevent.”). “Whether a legislative enactment provides a
standard of conduct in the particular situation presented by the plaintiff is a question of
statutory interpretation and construction for the court.” Sagebrush, 99 Nev. at 208, 660 P.2d at
1015. Oregon Mutual’s cancellation of Plaintiff’s insurance policy due to Plaintiff’s failure to
pay the premium is not the type of injury that NRS 683A.201 is intended to prevent. See
Equity Diamond Brokers, Inc. v. Transnational Insurance Co., 785 N.E.2d 816, 822 (Ohio Ct.
App. 2003) (“Further, even if we were to hold that appellees’ alleged violations of Ohio's
insurance licensing statutes were negligence per se, EDB was still not entitled to judgment as a
matter of law. Proof of negligence per se is not proof of liability per se. EDB was still required
to demonstrate that the appellees' negligence was the proximate cause of its damages.”).
Ultimately, the Sandin defendants — licensed or otherwise — procured a policy that, but
for Plaintiff’s failure to pay, would have been in effect at the time of the fire, Therefore, the
Sandin defendants are entitled to judgment as a matter of law on Plaintiff’s negligence claim,”’

F. The Sandin defendants did not misrepresent Dave Sandin’s license status to
O.P.H.

Plaintiff’s claims for fraud and fraud in the inducement against the Sandin defendants
fail as a matter of law because there is no evidence that the Sandin defendants misrepresented
anything to Plaintiff. Although Dave Sandin’s Nevada licensed had expired at the time Oregon
Mutual issued the Policy to Plaintiff, Sandin & Co. and Anthony Sandin were licensed in
Nevada at all relevant times. Thus, Sandin & Co. was authorized to broker insurance for its
Nevada clients, including O.P.H., in December 2011. As stated above, the Policy identifies
Sandin & Co. as the agent for the O.P.H., not Dave Sandin. See Ex. IF (OPHO002POL). In
short, there was no misrepresentation.

Plaintiff also asserts that “SANDIN INSURANCE, by and through its agent Defendant
DAVE SANDIN, mistepresented that Defendant OREGON MUTUAL was a reliable and

1 See Ashwood v. Clark Cnty,, 113 Nev. 80, 87, 930 P.2d 740, 744 (1997) (holding that the
district court properly granted summary judgment to the defendants on the negligence claim because
the plaintiff was not a member of the class of persons the provision of the building code was meant to
protect).
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appropriate insurance company for PLAINTIFE’S needs . . ..” Complaint, ¥ 63. Plaintiff,
however, is incorrect. In December 2011, the Sandin defendants had to scramble to find an
insurance carricr for Plaintiff after its prior carrier cancelled the policy due to Plaintiff’s poor
credit and loss history. See Statement of Undisputed facts, 95 & 6, supra. As David Sandin
testified, his “top six carriers would not write [(.P.H.’s] insurance because of their loss history
and their bad credit.” Therefore, in December 2011, the Sandin defendants recommended
Oregon Mutual’s insurance to Plaintiff based on Plaintiff’s coverage needs. 7d; Ex. E, at
38:18-22.

Additionally, Oregon Mutual met Plaintiff’s needs as an insurance carrier until Plaintiff
failed to pay the July premium. The sole reason for cancellation of the Policy was due to
Plaintiff’s failure to pay its July 26, 2012 premium on or before August 15,2012, Had Plaintiff
paid its July 26, 2012 premium by August 15, 2012, the Policy would have been in full force
and effect on August 16, 2012 and August 17, 2012 when the fire occurred. Had the Policy not
been cancelled, Oregon Mutual would have continued to adjust the claim for the fire and
Oregon Mutual would have paid losses covered under the Policy subject to the terms,
conditions, exclusions and limitations of the Policy.

Because a necessary element of the fraud and fraudulent inducement™ claims is
missing, namely a misrepresentation, these claims fail as a matter of law and the Sandin
defendants are entitled to judgment in their favor.

i

3 See Franchise Tax Bd. of Cal. v. Hyait, 130 Nev. Adv. Op. 71, 335 P.3d 125, 144 (2014),
reh'g denied (Nov. 25, 2014) (“To prove a fraud claim, the plaintiff must show that the defendant made
a false representation that the defendant knew or believed was false, that the defendant intended to
persuade the plaintiff to act or not act based on the representation, and that the plaintiff had reason to
rely on the representation and suffered damages.”); J.A. Jones Const. Co. v, Lehrer McGovern Bovis,
Inc,, 120 Nev, 277,290 91, 89 P.3d 1009, 1018 (2004) (“To establish fraud in the inducement, Jones
must prove by clear and convincing evidence each of the following elements: (1) a false representation
made by LMB, (2) LMB's knowledge or belief that the representation was false (or knowledge that it
had an insufficient basis for making the representation), (3) LMB's intention to therewith induce Jones
to consent to the contract's formation, (4) Jones's justifiable reliance upon the misrepresentation, and
(5) damage to Jones resulting from such reliance.™).
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4. Conclusion.

For the foregoing reasons, defendants Dave Sandin and Sandin & Co. respectfully
request that this Honorable Court enter an order granting summary judgment i their favor on
Plaintiff’s claims of fraud in the inducement (third cause of action), fraud (fourth cause of
action), breach of fiduciary duty (fifth cause of action), violations of NRS 686A.310 (sixth
cause of action), and negligence (seventh cause of action).

DATED this Lg day of March, 2015.

HUTCHISON & STEFFEN, LLC

Patricia Le¢ (8287)
Michael S. Kelley (
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV §9145

Attorneys for defendants
David Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of IIUTCHISON & STEFFEN,
LLC, and that on this /7 day of March, 2015, I caused the above and foregoing document
entitled DAVE SANDIN AND SANDIN & CO.’S MOTION FOR SUMMARY

JUDGMENT to be served as follows:

g

[mi

=

o

by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

to be served via electronic mail; and/or

pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the
Eighth Judicial District Court’s electronic filing system, with the date and time
of the electronic service substituted for the date and place of deposit in the mail;
and/or

to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie, Esq.
LANGFORD MCLETCHIE LLC
616 S. Eighth St,

Las Vegas, NV 89101

Robert I'reeman, Esa.

Priscifla O’Briant, Esa.

LEWIS BRISBOIS BISGAARD & SMITH L.LP
6385 S, Rainbow Blvd., Ste. 600

Las Vegas, NV 89118

Afttorneys for plaintiff

O.P.H. of Las Vegas Inc.

Attorneys for Oregon Mutual Insurance
Company

A B

)y
An employee of Hutchison & Steffen, LLC—-
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4, Although factually distinguishable, Keddie is instructive because it stands for the
proposition that had the insured done what it was supposed to do, the insurance
policy would have covered. its loss and, therefore, the broker obtained coverage
that “met the insured’s needs” and is not liable for the resulting loss.

In Keddie, Keddie sought to obtain insurance through the defendant broker for his boat,
but failed to tell the broker that the boat would be used for commercial fishing purposes. See
Keddie v. Beneficial Ins., Inc., 94 Nev. 418, 419, 580 P.2d 955 (1978). No insurance was ever
procured, and in the mean time, the boat was destroyed by fire during a commercial fishing
expedition. The Keddie Court found that had insurance been procured pursuant to the
application Keddie submitted, it would never have covered the loss anyway. Id. Therefore, the
broker/agent would not be held liable. As noted by the Keddie Court, the agreement to procure
the insurance must be for a policy of insurance that would have covered the loss incurred. Id.,
internal citations omitted.

Here, the Sandin defendants obtained appropriate insurance for plaintiff which, had
plaintiff paid its premium, would have covered the loss. Under Keddie, the insured is still
responsible for its actions, which is what the Sandin defendants argue here. They could not
have possibly foreseen that Oregon Mutual would not comply with Nevada law or its contract
with plaintiff, and there was no indication that Oregon Mutual would fail to properly notify
plaintiff or the Sandin defendants that the plaintiff’s policy was in danger of being cancelled.
The Sandin defendants obtained insurance for plaintiff that, had plaintiff paid its premium,
would have covered the loss. Therefore, under Keddie, the Sandin defendants are not liable

under a “failure to procure” theory.

5. Dave Sandin’s expired license is not the proximate cause of plaintiff’s failure to
pay its premium and Oregon Mutual’s cancellation of the policy.

As explained, supra, the Sandin defendants procured insurance that, but for plaintiff’s
failure to pay its premium, would have covered plaintiff’s loss. Therefore, all of plaintiff’s
claims against the Sandin defendants based on its allegation that the Sandin defendants failed
to procure coverage that met plaintiff’s needs, must be dismissed. This includes plaintiff’s
claims based on Dave Sandin’s licensing status. The Sandin defendants could not have known

that Oregon Mutual would not comply with his contractual and legal duties to plaintiff during

5
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the course of their relationship and cannot be charged with knowledge of something that had
not occurred at the time the policy was procured. In any case, plaintiff failed to show how
Dave Sandin’s licensing status is in any way connected to Oregon Mutual’s improper notice
practices. Had Dave Sandin’s Nevada license not lapsed at the time the policy with Oregon
Mutual was brokered for plaintiff, Oregon Mutual would have still failed to properly notify the
Sandin defendants and plaintiff of the missed premium payment. Plaintiff fails to show how
Dave Sandin’s licensing status is in anyway connected to Oregon Mutual’s improper notice
practices.

All of plaintiff’s claims based on Dave Sandin’s licensing status must therefore
similarly fail because the Sandin defendants had no legal duty to police Oregon Mutual’s
compliance with Nevada law once a policy that met plaintiff’s coverage needs was properly
procured. The status of Dave Sandin’s licensure does not change this fact, either. Therefore,
all of plaintiff’s claims against the Sandin defendants based on Dave Sandin’s licensing status
must be dismissed because the Sandin defendants procured insurance that met plaintiff’s needs
and thus had no continued duty to police plaintiff and Oregon Mutual’s relationship, and even
if they did, plaintiff has not properly pleaded the required nexus between Dave Sandin’s lapsed
Nevada license and Oregon Mutual’s improper notice and plaintiff’s resulting damages.

6. Conclusion

Ultimately, every argument plaintiff makes in its opposition merely buttresses its claims
that, allegedly, Oregon Mutual violated Nevada law and the terms of the insurance policy.
Nothing in its opposition demonstrates how the Sandin defendants can be liable under any
theory of this case. Once the Sandin defendants procured an insurance policy that provided the
coverage plaintiff required, it had no duty to then ensure that Oregon Mutual and plaintiff
complied with the terms of that policy. “[Plaintiff] was entitled to expect that Oregon Mutual
would comply with its obligation to provide notice of cancellation to the Sandin defendants and
that the Sandin defendants would in turn warn them so they avoided a lapse in insurance.”
Oregon Mutual never supplied the Sandin defendants with notice of the impending

cancellation, which plaintiff explicitly alleged in its complaint and must therefore be accepted

6
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as true for purposes of this motion. Absent this notice, and absent a legal duty to do so (which
plaintiff has not and cannot demonstrate exists under Nevada law), the Sandin defendants
cannot be held responsible for Oregon Mutual’s failure to cover plaintiff’s loss and must be

dismissed from this suit,

DATED this 24 day of January, 2013.
HUTCHISON & STEFFEN, LLC

Patrigia Lee (3287

Z. Kdthryn Branson (11540)
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
pleeutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
David Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that [ am an employee of HUTCHISON & STEFFEN,

LLC. and that on this ﬁﬁgy of January, 2013, I caused the above and foregoing document

entitled REPLY IN SUPPORT OF MOTION TO DISMISS to be served as follows:

a8

Im}

1]

Im|

by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

to be served via electronic mail; and/or

pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the
Eighth Judicial District Court’s electronic filing system, with the date and time
of the electronic service substituted for the date and place of deposit in the mail;
and/or

to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie
LANGFORD MCLETCHIE LLC
616 S. Eighth Street

Las Vegas, NV 89101

V. Andrew Cass

Kristin E. Metredith

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, NV 89118

Attorneys for plaintiff

O.P.H. of Las Vegas Inc.

Attorneys for Oregon Mutual Insurance Co.

Ané employee of Hutchison & S‘lteffen, LLC
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A-12-672138-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Breach of Contract COURT MINUTES February 13, 2013

A-12-672158-C O.P.H. of Las Vegas, Inc., Plaintiff(s)
vs.
Oregon Mutual Insurance Company, Defendant(s)

February 13, 2013 9:00 AM Defendants David Sandin and Sandin & Company’s
Motion to Dismiss

HEARD BY: Sturman, Gloria COURTROOM: RJC Courtroom 03H
COURT CLERK: Ying Pan

RECORDER: Rosalyn Navara

PARTIES Branson, Z. Kathryn Attorney for Sandin Defendants
PRESENT: Lee, Patricia Attorney for Sandin Defendants
McLetchie, Margaret A. Attorney for Plaintiff
JOURNAL ENTRIES

Attorney Kristin Meredith (Bar No. 11655) appearing for Attorney Vincent Cass, on behalf of
Detendant, Oregon Mutual Insurance Company.

Arguments by counsel regarding duty of insurance broker, cancellation of policy, and licensing issue
of insurance broker. Court FINDS, Nevada has a low pleading standard, Plaintiff should have an
opportunity to conduct Discovery. COURT ORDERED, motion DENIED WITHOUT PREJUDICE.

Ms. McLetchie to prepare proposed Order.

PRINT DATE: 02/15/2013 Page1of 1 Minutes Date: February 13, 2013
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Patricia Lee (8287)

Z.Kathryn Branson (11540) ’
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
plee@hutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
David Sandin and Sandin & Co.
DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-12-672158-C
Dept. No.: XXVII

O.P.H. OF LAS VEGAS, INC,,
Plaintiff,

V.

OREGON MUTUAL INSURANCE

COMPANY, DAVE SANDIN, and SANDIN
& CO.,

OFFER OF JUDGMENT

Defendants.

TO: O.P.H. OF LAS VEGAS, INC.; and

TO: MAGGIE MCLETCHIE, ESQ., its attorney of record:

Pursuant to NRCP 68 and/or NRS 17.115, defendants Dave Sandin and Sandin & Co.
(the “Sandin defendants™) offer judgment to be taken by plaintiff, OPH of Las Vegas, Inc.
(“OPH”), against the Sandin defendants in this action, in the amount of TWO THOUSAND
DOLLARS AND NO/100 ($2,000.00).

This offer precludes a separate allowance of costs, fees and interest.

This offer is made for the purposes specified in NRCP 68 and/or NRS 17.115 and to
resolve all claims set forth in OPH’s complaint against the Sandin defendants, as alleged in
OPH’s complaint on file herein. This Offer of Judgment should not be construed as either an

admission that any individual or entity is liable in this action, or that OPH has suffered any
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specific damages. Accordingly, and pursuant to the foregoing rules and statutes, judgment
against the offering defendants may not be entered unless specifically ordered by the District
Court.

Pursuant to NRCP 68 and NRS 17.115, this offer will ekpire ten (10) days after the date
of its service on OPH.

DATED this H %ay of February, 2013.

Z. Kathryn Branson (11540)
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
pleeutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
David Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN,

LLC. and that on this _&féﬁy of February, 2013, I caused the above and foregoing document

entitled OFFER OF JUDGMENT to be served as follows:

= by placing same to be deposited for mailing in the United States Malil, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,

Nevada; and/or

to be served via electronic mail; and/or

pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the

Eighth Judicial District Court’s electronic filing system, with the date and time
of the electronic service substituted for the date and place of deposit in the mail;

o
g
and/or
o to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie

LANGFORD MCLETCHIE LLC

616 S. Eighth Street
Las Vegas, NV 89101

Attorneys for plaintiff
O.P.H. of Las Vegas Inc.

2 ~ ( 2 :
An employee of Hutchison & Steften, LLC

APP00163




HUTCHISON E STEFFEN

A PROFESSIONAL LLC
PECCOLE PROFESSIONAL PARK

10080 WEST ALTA DRIVE, SUITE 200

LAS VEGAS, NV 89145

OO0 N Yy R W N e

e T O L S T L L L L o e o e T T T T R
L= T B = Y - o B o == e R - - B R = Y - " T o B -]

NEOJ

Patricia Lee (8287)

Z.Kathryn Branson (11540)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
plee@hutchlegal.com
kbranson@hutchlegal.com

 Attorneys for defendants

David Sandin and Sandin & Co.

Electronically Filed
03/22/2013 04:37:30 PM

%g.[sﬁ.@_

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
O.P.H. OF LAS VEGAS, INC,, ) Case No.: A-12-672158-C
)
Plaintiff, ) Dept. No.: XXVII
)
V. ) NOTICE OF ENTRY OF ORDER
) DENYING THE SANDIN
OREGON MUTUAL INSURANCE ) DEFENDANTS’ MOTION TO
COMPANY, DAVE SANDIN, and SANDIN ) DISMISS
& CO., )
)
Defendants. )
)

NOTICE IS HEREBY GIVEN that an ORDER DENYING THE SANDIN

DEFENDANTS’ MOTION TO DISMISS was entered in the above-entitled matter on March

12, 2013. A copy of the Order is attached hereto.
DATED this 22 day of March, 2013.

HUTCHISON & STEFFEN, LLC

Patricig/Lee (8285—

Z. Katl?lLe Branson (11540)

Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, NV 89145
leeutchlegal.com
bransonéhutch]egal.com

Attorneys for defendants

David Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that [ am an employee of HUTCHISON & STEFFEN,

LLC. and that on this May of March, 2013, I caused the above and foregoing document
entitled INITIAL APPEARANCE FEE DISCLOSURE (NRS CHAPTER 19) to be served

as follows:

]

|0

|m}

1O

by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

to be served via electronic mail; and/or
pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the
Eighth Judicial District Court’s electronic filing system, with the date and time

of the electronic service substituted for the date and place of deposit in the mail;
and/or

to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie
LANGFORD MCLETCHIE LLC
616 S. Eighth Street

Las Vegas, NV 89101

V. Andrew Cass

Kristin E. Meredith

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, NV 89118

Attorneys for plaintiff

O.P.H. of Las Vegas Inc.

Attorneys for Oregon Mutual Insurance Co.

Pt Ot

An employee of Hutchison & Steffen, LLC
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ORD

Patricia Lee (8287)

Z Kathryn Branson (11540)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:
Fax:

(702) 385-2500
(702) 385-2086

plee@hutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
David Sandin and Sandin & Co.

Electronically Filed
03/12/2013 10:39:43 AM

Qe #

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
O.P.H. OF LAS VEGAS, INC., ; Case No.: A-12-672158-C
Plaintiff, ) Dept. No.: XXVII
. 3
OREGON MUTUAL INSURANCE ; ORDER DENYING THE SANDIN
COMPANY, DAVE SANDIN, and SANDIN ) DEFENDANTS’ MOTION TO
& CO., ) DISMISS
Defendants. %
%

Defendants Dave Sandin and Sandin & Co’s (the

“Sandin defendants™) motion to

dismiss came on for hearing before this Court on February 13, 2013. Patricia Lee and Z.
Kathryn Branson of Hutchison & Steffen, LLC appeared on behalf of the Sandin defendants.

Margaret A. McLetchie of Langford McLetchie, LLC appeared on behalf of plaintiff, O.P.H, of

Las Vegas, Inc.

party, having heard the arguments of counsel at the hearing,

i
117
vy
111

The Court, having considered the respective papers and submissions of each

and good cause appearing:
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IT IS HEREBY ORDERED that the Sandin defendants’ motion to dismiss is DENIED

without prejudice.
DATED this é’ i day of March, 2013.

Respectfully submitted by:
HUTCHISON & STEFFEN, LLC

eSS0 8 64D

Patricid Lee (3287

Z.K Branson (11540)
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
plee@hutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
David Sandin and Sandin & Co.
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Electronically Filed
04/03/2013 11:52:49 AM

ANS % S
Patricia Lee (8287) i
Z.Kathryn Branson (11540)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702)385-2086
plee@hutchlegal.com
kbranson@hutchlegal.com

CLERK OF THE COURT

Attorneys for defendants
Dave Sandin and Sandin & Co.

DISTRICT COURT
CLARK COUNTY, NEVADA
O.P.H. OF LAS VEGAS, INC,, )} Case No.: A-12-672158-C
)
Plaintiff, }  Dept. No.: XXVII
)
V. )
) DAVE SANDIN AND SANDIN &
OREGON MUTUAL INSURANCE ) CO.°S ANSWER TO COMPLAINT
COMPANY, DAVE SANDIN, and SANDIN )
& CO., )
)
Defendants. )
)
)

Defendants Dave Sandin and Sandin & Co. (together the “Sandin defendants”) hereby
respond to plaintiff O.P.H. of Las Vegas Inc.’s (“OPH” or “plaintiff”) complaint as follows:
JURISDICTION

1. The Sandin defendants are without knowledge or information sufficient to form

a belief as to the truth of the allegations contained in paragraph 1 and therefore deny the same.
PARTIES

2. ‘The Sandin defendants are without knowledge or information sufficient to form

a belief as to the truth of the allegations contained in paragraph 2 and therefore deny the same.

3. The Sandin defendants are without knowledge or information sufficient to form

a belief as to the truth of the allegations contained in paragraph 3 and therefore deny the same.

4, The Sandin defendants admit that defendant Sandin & Co. is also known as
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Sandin Insurance Group. The Sandin defendants deny the remaining allegations contained in

paragraph 4.
5. The Sandin defendants admit the allegations contained in paragraph 5.
6. The Sandin defendants deny the allegations contained in paragraph 6 to the

extent that this paragraph calls for a legal conclusion. As to the remainder of the allegations
contained in paragraph 6, the Sandin defendants deny the same.
7. The Sandin defendants deny the allegations contained in paragraph 7.
8. The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 8 and therefore deny the same.
9. The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 9 and therefore deny the same.
10. The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 10 and therefore deny the same.

FACTUAL ALLEGATIONS

11.  The Sandin defendants admit that Dave Sandin has worked with plaintiff on and
off for the past ten years. The Sandin defendants deny the remaining allegations contained in
paragraph 11.

12. The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 12 and therefore deny the same.

13.  The Sandin defendants deny the allegations contained in paragraph 13.

14.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 14 and therefore deny the same.

15.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 15 and therefore deny the same.

16.  The Sandin defendants admit that Oregon Mutual was one of many insurance
companies that Dave Sandin recommended to plaintiff. The Sandin defendants deny the
remaining allegations contained in paragraph 16.

17.  The Sandin defendants admit that in December of 2011 defendant Oregon

2
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Mutual issued a Businessowner Protector Policy to plaintiff, and that plaintiff and defendant
Oregon Mutual thereby entered an insurance contract which protected OPH and the Original
Pancake House restaurant located at 4170 South Fort Apache Road, Las Vegas, Nevada (the
“Contract™). The Sandin defendants deny the remaining allegations contained in paragraph 17.

18.  The Sandin defendants admit the allegations contained in paragraph 18.

19.  The Sandin defendants admit the allegations contained in paragraph 19.

20.  The Sandin defendants admit the allegations contained in paragraph 20.

21.  The Sandin defendants deny the allegations contained in paragraph 21.

22.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 22 and therefore deny the same.

23.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 23 and therefore deny the same.

24.  The Sandin defendants admit that plaintiff failed to pay one month’s premium
due on July 26, 2012. The Sandin defendants deny the remaining allegations contained in
paragraph 24,

25, The Sandin defendants admit the allegations contained in paragraph 25.

26.  The Sandin defendants deny the allegations contained in paragraph 26.

27. The Sandin defendants admit the allegations contained in paragraph 27.

28.  The Sandin defendants admit the allegations contained in paragraph 28.

29.  The Sandin defendants deny the allegations contained in paragraph 29.

30.  The Sandin defendants admit that Linda Snyder reported an alleged break-in to
defendant Dave Sandin of Sandin Insurance. The Sandin defendants are without knowledge or
information sufficient to form a belief as to the truth of the allegations contained in paragraph
30 and therefore deny the same.

31.  The Sandin defendants admit the allegations set forth in paragraph 31.

32.  The Sandin defendants deny the allegation contained in paragraph 32.

33.  The Sandin defendants admit the allegations contained in paragraph 33.

34, The Sandin defendants deny the allegations contained in paragraph 34,

3
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35. The Sandin defendants deny the allegations contained in paragraph 35.

36.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 36 and therefore deny the same.

37.  The Sandin defendants deny the allegations contained in paragraph 37.

38.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 38 and therefore deny the same.

39.  The Sandin defendants deny the allegations contained in paragraph 39.

40. The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 40 and therefore deny the same.

41.  The Sandin defendants admit the allegations contained in paragraph 41.

42.  The Sandin defendants deny the allegations contained in paragraph 42.

FIRST CAUSE OF ACTION

Breach of Contract
(Against defendant Oregon Mutual)

43.  The Sandin defendants repeat and reallege their answers to the preceding
paragraphs of the complaint as though fully set forth herein and incorporate the same by
reference.

44, This paragraph calls for a legal conclusion to which no response is required. To
the extent a response is required, the Sandin defendants are without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraph 44 and
therefore deny the same.

45.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 45 and therefore deny the same.

SECOND CAUSE OF ACTION

Breach of the Covenant of Good Faith and Fair Dealing / Bad Faith
(Against Oregon Mutual)

46.  The Sandin defendants repeat and reallege their answers to the preceding
paragraphs of the complaint as though fully set forth herein and incorporate the same by

reference.

47.  This paragraph calls for a legal conclusion to which no response is required. To

4
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the extent a response is required, the Sandin defendants are without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraph 47 and
therefore deny the same.

48.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 48 and therefore deny the same.

49, This paragraph calls for a legal conclusion to which no response is required. To
the extent a response is required, the Sandin defendants are without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraph 49 and
therefore deny the same.

50.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 50 and therefore deny the same.

THIRD CAUSE OF ACTION
Fraud in the Inducement
(Against all defendants)

51. The Sandin defendants repeat and reallege their answers to the preceding
paragraphs of the complaint as though fully set forth herein and incorporate the same by
reference.

52. The Sandin defendants deny the allegations contained in paragraph 52.

53.  The Sandin defendants deny the allegations contained in paragraph 53.

54.  The Sandin defendants deny the allegations contained in paragraph 54.

55. The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 55 and therefore deny the same.

56. The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 56 and therefore deny the same.

57.  The Sandin defendants are without knowledge or information sufficient to form
a belief as to the truth of the allegations contained in paragraph 57 and therefore deny the same.

58.  The Sandin defendants deny the allegations contained in paragraph 58.

59.  The Sandin defendants admit that plaintiff purchased an Oregon Mutual policy

from the Sandin defendants for its business insurance needs. The Sandin defendants deny the

5
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remaining allegations contained in paragraph 59.
60. The Sandin defendants deny the allegations contained in paragraph 60.
FOURTH CAUSE OF ACTION
Fraud
(Against the Sandin defendants)

61.  The Sandin defendants repeat and reallege their answers to the preceding
paragraphs of the complaint as though fully set forth herein and incorporate the same by
reference.

62.  The Sandin defendants deny the allegations contained in paragraph 62.

63.  The Sandin defendants deny the allegations contained in paragraph 63.

64. The Sandin defendants deny the allegations contained in paragraph 64,

65. The Sandin defendants deny the allegations contained in paragraph 65.

66.  The Sandin defendants deny the allegations contained in paragraph 66.

67.  The Sandin defendants deny the allegations contained in paragraph 67.

FIFTH CAUSE OF ACTION

Breach of Fiduciary Duty
(Against Sandin defendants)

68.  The Sandin defendants repeat and reallege their answers to the preceding
paragraphs of the complaint as though fully set forth herein and incorporate the same by
reference.

69.  The Sandin defendants deny the allegations contained in paragraph 69.

70.  The Sandin defendants deny the allegations contained in paragraph 70.

71.  The Sandin defendants deny the allegations contained in paragraph 71.

SIXTH CAUSE OF ACTION

Violations of Nev. Rev. Stat. § 686A.310
(Against all defendants)

72.  The Sandin defendants repeat and reallege their answers to the preceding
paragraphs of the complaint as though fully set forth herein and incorporate the same by

reference.

73. This paragraph calls for a legal conclusion to which no response is required. To

the extent a response is required, the Sandin defendants deny the allegations contained in

6
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paragraph 73.

74.  This paragraph calls for a legal conclusion to which no response is required. To
the extent a response is required, the Sandin defendants are without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraph 74 and
therefore deny the same.

75.  The Sandin defendants deny the allegations contained in paragraph 75.

76.  The Sandin defendants deny the allegations contained in paragraph 76.

77.  This paragraph calls for a legal conclusion to which no response is required. To
the extent a response is required, the Sandin defendants are without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraph 77 and
therefore deny the same.

78. The Sandin defendants deny the allegations contained in paragraph 78.

SEVENTH CAUSE OF ACTION

Negligence
(Against all defendants)

79.  The Sandin defendants repeat and reallege their answers to the preceding
paragraphs of the complaint as though fully set forth herein and incorporate the same by
reference.

80. This paragraph calls for a legal conclusion to which no response is required. To
the extent a response is required, the Sandin defendants deny the allegations set forth in
paragraph 80.

81.  This paragraph calls for a legal conclusion to which no response is required. To
the extent a response 1s required, the Sandin defendants deny the allegations contained in
paragraph 81.

82.  This paragraph calls for a legal conclusion to which no response is required. To
the extent a response is required, the Sandin defendants deny the allegations contained in
paragraph 82.

83.  This paragraph calls for a legal conclusion to which no response is required. To

the extent a response is required, the Sandin defendants are without knowledge or information

7
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sufficient to form a belief as to the truth of the allegations contained in paragraph 83 and
therefore deny the same.

84.  This paragraph calls for a legal conclusion to which no response is required. To
the extent a response is required, the Sandin defendants deny the allegations contained in
paragraph 84.

85.  The Sandin defendants deny the allegations contained in paragraph 85.

86. The Sandin defendants deny the allegations contained in paragraph 86.

87.  The Sandin defendants deny the allegations contained in paragraph 87.

88.  The Sandin defendants deny the allegations contained in paragraph 88.

89.  The Sandin defendants deny the allegations contained in paragraph 89.

90.  The Sandin defendants deny the allegations contained in paragraph 89.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

Plaintiff’s complaint fails to state a claim on which relief may be granted.

SECOND AFFIRMATIVE DEFENSE

Plaintiff’s complaint, and each cause of action or claim for relief asserted therein, is

barred by the doctrine of laches and/or unclean hands.

THIRD AFFIRMATIVE DEFENSE

Any damages suffered by plaintiff, if any, were caused by the acts and/or omissions of

plaintiff itself.
FOURTH AFFIRMATIVE DEFENSE

Any damages suffered by plaintiff, if any, were caused by the acts and/or omissions of

third parties over whom defendant had no control.

FIFTH AFFIRMATIVE DEFENSE

By its own conduct, plaintiff is estopped from maintaining this action.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff has waived its rights to bring this action.

117
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SEVENTH AFFIRMATIVE DEFENSE
Plaintiff has suffered no damages and is therefore entitled to no relief.
EIGHTH AFFIRMATIVE DEFENSE

Plaintiff has not pleaded any valid claim upon which an award of attorneys’ fees or

costs could be based.
NINTH AFFIRMATIVE DEFENSE

Plaintiff’s claims against the Sandin defendants are not premised on any cognizable

duty owed by the Sandin defendants under the law and therefore the Sandin defendants are not

legally responsible for any of plaintiff’s damages as alleged herein.

TENTH AFFIRMATIVE DEFENSE

There is no nexus between plaintiff’s alleged damages and the Sandin defendants’
actions and/or omissions as alleged herein.
ELEVENTH AFFIRMATIVE DEFENSE
Pursuant to NRCP 11, as amended, all possible affirmative defenses may not have been
alleged herein insofar as sufficient facts were not available after reasonable inquiry upon filing
the Answer, and therefore, the Sandin defendants reserves the right to amend its Answer to
allege additional affirmative defenses if subsequent investigation warrants.

TWELFTH AFFIRMATIVE DEFENSE

NRS 683A.201 does not provide a private right of action to plaintiff.
THIRTEENTH AFFIRMATIVE DEFENSE

The Sandin defendants hereby incorporate by reference those affirmative defenses
enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the
event further investigation or discovery reveals the applicability of any such defenses, the
Sandin defendants reserve the right to seek leave of Court to amend this answer to specifically
assert any such defense. Such defenses are herein incorporated by reference for the specific

purpose of not waiving any such defense.
FOURTEENTH AFFIRMATIVE DEFENSE

The Sandin defendants deny each and every allegation of plaintiff’s complaint not

9
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specifically admitted or otherwise pleaded to herein.

WHEREFORE, the Sandin defendants pray as follows:

1. That plaintiff take nothing by way of its complaint;

2. That plaintiff’s complaint and all causes of action against the Sandin defendants
be dismissed with prejudice;

3. For attorneys’ fees, costs, and interest accrued; and

4, For such other and further relief that the Court deems just and proper.

DATED this é day of April, 2013.

HUTCHISON & STEFFEN, LLC

Patricif Lee (8287
Z. Kathryn Branson (11540)
Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, NV 89145
pleeutchlegal.com
kbranson@hutchlegal.com
Attorneys for defendants

Dave Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN,

LLC. and that on this g’day of April, 2013, I caused the above and foregoing document
entitled DAVE SANDIN AND SANDIN & CO.’S ANSWER TO COMPLAINT to be

served as follows:

o by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,

Nevada; and/or

to be served via electronic mail pursuant to the parties’ consents to receive

pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the

Eighth Judicial District Court’s electronic filing system, with the date and time
of the electronic service substituted for the date and place of deposit in the mail;

=
service electronically; and/or
=}
and/or
a to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie
LANGFORD MCLETCHIE LLC
616 S. Eighth Street

Las Vegas, NV 89101

Attorneys for plaintiff
O.P.H. of Las Vegas Inc.

David J. Winterton, Esq.

Winterton & Associates

1140 N. Town Center Dr., Suite 120
Las Vegas, NV 89144

Arbitrator

V. Andrew Cass

Kristin E. Meredith

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, NV 89118

Attorneys for Oregon Mutual Insurance Co.

An employee of Hutchison & Sfeffen, LLC
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MARGARET A. MCLETCHIE, ESQ.

Nevada Bar No. 10931
DANIEL B. HEIDTKE, ESQ.
Nevada Bar No. 12975
LANGFORD MCLETCHIE LLC
616 S. Eighth Street

Las Vegas, NV 89101

Tel: (702) 471-6565

Fax: (702) 471-6540
maggie@nvlitigation.com
Attorneys for Plaintiff

O.P.H. of Las Vegas Inc.

CLARK COUNTY NEVADA

O.P.H. of Las Vegas Inc.,

Plaintiff

VS.

Oregon Mutual Insurance Company, Dave

Sandin, and Sandin & Co.,

Defendants.

DISTRICT COURT

COMES NOW, Plaintiff O.P.H. of Las Vegas, Inc. (hereinafter “OPH”), by and
through its attorneys of record, Margaret A. McLetchie, Esq., and Daniel B. Heidtke, Esq.,
of LANGFORD MCLETCHIE LLC, and hereby moves this Court pursuant to Nev. R. Civ.
P. 56 for Partial Summary Judgment against Defendant Oregon Mutual Insurance Company

(hereinafter “OMI”) with respect to the question of liability as to its First Cause of Action:

Electronically Filed
11/27/2013 01:45:03 PM

A b

CLERK OF THE COURT

Case No.: A-12-672158

Dept. No.: XXVII

MOTION FOR PARTIAL
SUMMARY JUDGMENT
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Breach of Contract, Second Cause of Action: Implied Covenant of Good Faith and Fair
Dealing, and Sixth Cause of Action: Violation of Nev. Rev. Stat. 686A.310, on the grounds
that there is no genuine issue of material fact as to liability and that the moving party is
entitled to judgment as a matter of law.

This Motion is based upon the papers and pleadings on file herein, the
Memorandum of Points and Authorities submitted in support hereof, any attached exhibits,

and any oral argument which this Court may entertain.

DATED this 27" day of November, 2013.

/s/ Daniel B. Heidtke, Esq.
DANIEL B. HEIDTKE, ESQ.
Nevada Bar No. 12975
MARGARET A. MCLETCHIE, ESQ.
Nevada Bar No. 10931
LANGFORD MCLETCHIE LLC
616 S. Eighth Street
Las Vegas, NV §9101
Tel: (702) 471-6565
Fax: (702) 471-6540
maggie@nvlitigation.com
Attorneys for Plaintiff

O.P.H. of Las Vegas Inc.
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NOTICE OF MOTION

TO: ALL INTERESTED PARTIES

PLEASE TAKE NOTICE that the foregoing Motion will be brought for hearing
on the 0 8 day of JANUA%EOI‘S, at the hour of 9:0 Oi.m., or as soon thereafter as

the matter can be heard.

Respectfully submitted,

2014

LANGFORD MCLETCHIE LLC

/s/ Daniel B. Heidtke, Esq.

Daniel B. Heidtke, Esq.
Nevada Bar No. 12975
Langford McLetchie LLC
616 S. Eighth St.

Las Vegas, Nevada 89101
Attorneys for Plaintiff’
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

On August 17, 2012, a fire completely destroyed the Original Pancake House
located at 4833 W. Charleston, Las Vegas, Nevada 89146, owned by Plaintiff O.P.H. of
Las Vegas Inc. (“OPH”). On that same day, OPH submitted a claim to its insurance
company, Oregon Mutual Insurance Company (OMI), who issued claim number 151999
for the loss associated with the fire. Later that day, OMI indicated to OPH’s insurance
broker, Dave Sandin, that the loss would not be covered by OMI. OMI’s reason: OPH’s
policy had been canceled for failure to pay its July 2012 premium. According to a notice
generated by OMI and dated July 31, 2012 (the “July 31 Notice”), OMI canceled OPH’s
insurance policy effective as of 12:01 am., August 16, 2012.

OPH maintains that it never received the July 31 Notice, nor any other notice or
communication that would have alerted OPH of any pending cancelation prior to the fire.
Another source of the dispute between OPH and OMI in this matter is whether the pre-
cancelation notice provided to the Sandin defendants was also legally “provided.” !

However, these issues are irrelevant to this Motion. Regardless of whether the July
31 Notice was sent or received, the July 31 Notice did not comply with Nevada law. As a
result, OMI did not effectively cancel the policy with OPH at 12:01 a.m. on August 16,
2012, and the insurance remained in effect when the fire occurred. Accordingly, OMI’s
liability with respect to OPH’s insurance policy — as a result of its defective notice of
cancelation — can be established as a matter of law.

i
i
i

"It is OPH’s contention that merely posting a pre-cancelation notice to OMI’s online portal
(called “BizLink™) was akin to posting the notice on a bulletin board at OMI, and not
sufficient to comply with OMI’s statutory and contractual requirement to provide notice to
the Sandin defendants.

APP00182



LANGFORD MCLETCHIE LLC

ATTORNEYS AT LAwW
616 SOUTH EIGHTH STREET

Las VEGAS, NEVADA 89101
(702) 471-6565 + FAX (702) 471-6540

—

L R o L . =AW ¥ T S SO U T S ]

S R I S T S T T T N S Y G S U G
0 1 O W B WD = S O 0 =1 N W B L b =

II. STATEMENT OF UNDISPUTED FACTS (“SUF”)
# Undisputed Fact Source
1 OMI and OPH entered into a Business owner Portion of Policy,
Protector Policy (the “Policy™). attached hereto as Ex. 1,
(OPHOO01POL).
2 The Policy’s coverage dates were December 26, | Id.
2011 until December 26, 2012.
3 The Policy provides: Portion of Policy,
attached hereto as Ex. 2,
“A.2. We [OMI] may cancel this policy by (OPHO070POL).
mailing or delivering to the first Named Insured
written notice of cancellation at least: [...] b. 10
days before the effective date of cancellation if
we cancel for nonpayment of premium.”
4 The Policy provides: Portion of Policy,
attached hereto as Ex. 3,
“N. Notices (1) Notice of cancellation or (OPHO074POL).
nonrenewal will be mailed, first class or certified,
or delivered to the first Named Insured at the last
mailing address known to us and will state: (a)
The specific reason for cancellation or
nonrenewal, and (b) The effective date of
nonrenewal. (2) We will also provide a copy of
the notice of cancellation, for both policies in
effect less than 70 days and policies in effect 70
days or more, to the agent who wrote the policy.”
5 Plaintiff admits having mistakenly failed to See Complaint at | 24,
timely pay the premium due on July 26, 2013. and Answer at 9 16, on
file herein.
6 A Notice of Cancellation was generated by OMI | Oregon Mutual Insurance

on July 31, 2012. (hereinafter referred to as the
“July 31 Notice™)

Group, Notice of
Cancellation, dated July
31, 2012 attached hereto
as Ex. 4 (OPH0022MSC
— OPHO0023MSC).
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# Undisputed Fact Source

7 The July 31 Notice, in pertinent part, states as Portion of Oregon Mutual
follows: Insurance Group, Notice
1. “We did not receive the required of Cancellation, dated
premium payment on your account by the date it | July 31, 2012 attached
was due. We appreciate your business and hope | hereto as Ex. 4
we can continue to serve your insurance needs. (OPHO0022MSC).

If we receive at least the minimum due on this
account by 08/15/12, we will continue your
coverage without interruption. If we do not
receive the minimum due by 08/15/12, each
policy listed below will be cancelled effective the
time and date shown opposite that policy
number.”

8 The July 31 Notice, in pertinent part, states as Id.
follows:

2. The July 31 Notice also indicated that the
Policy “is cancelled as of 12:01 a.m. standard
time on 08/16/12.”

9 No August 2012 Invoice concerning the Policy Defendant Oregon Mutual

was ever mailed or delivered to OPH. Insurance Company’s
Response to O.P.H. of
Las Vegas Inc.’s Second
Set of Requests for
Admissions; see
Response to Request
No. 34, attached
hereto as Ex. 5.

10 On August 11, 2012 the OPH at 4833 W. Defendant Oregon Mutual
Charleston, Las Vegas, Nevada, 89146 (the Insurance Company’s
“Charleston Location”) was broken into and Responses to Plaintiff’s
vandalized. First Request for

Admissions; see
Response to Request No.
15, attached
hereto as Ex. 6.

11 According to the July 31 Notice, the Policy was | Ex. 4 (OPH0022MSC).

cancelled at 12:01 a.m., on August 16, 2012.
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# Undisputed Fact Source
12 On August 16, 2012, OMI issued claim number | See August 16, 2012
151991 for the loss stemming from break-in and | Oregon Mutual Group
vandalism at the Charleston Location. Loss Notice, attached
hereto as Ex. 7
(SAN000078).
13 During the early morning hours of August 17, See Las Vegas Sun
2012, the Charleston Location caught fire and article, “After fire, owner
was completely destroyed. undecided on fate of
Original Pancake House,”
dated August 17, 2012;
attached hereto as Ex. 8
(OPHO114 — OPHO115).
14 On August 17, 2012, OMI 1ssued claim number | See August 17, 2012
151999 for the loss stemming from the fire at the | Oregon Mutual Group
Charleston Location. Loss Notice, attached
hereto as Ex. 9
(SAN000079).
15 On August 20, 2012, OMI denied OPH’s claim See August 20, 2012
for the fire at the Charleston Location, indicating | Letter from Jerry
that the Policy had been cancelled on August 16, | Masonheimer, sent
2012 and thus the fire occurred when OPH was Certified Mail, Return
no longer covered by the Policy. Receipt Requested;
attached hereto as Ex. 10,
(OPHO020CF2 -
OPHO0021CF2).
16 On August 21, 2012, OMI generated a document | See August 21, 2012

entitled “Non-Payment Cancellation.”
(heremafter referred to as the “August 21
Notice™)

Oregon Mutual Insurance
Company, Non-Payment
Cancellation, attached
hereto as Ex. 11
(OPHO019MSC -
OPHO0020MSC).
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Undisputed Fact

Source

17

The August 21 Notice, in pertinent part, states as
follows:

1. “Policy No. BSP716685 [...] Termination
Effective Date 08/16/12 12:01 A.M., Standard
Time.”

Ex. 11 (OPHO019MSC).

18

The August 21 Notice, in pertinent part, states as
follows:

2. “This policy has been cancelled for non-
payment of premium. Legal notice was mailed
to the payor as listed in our records. Coverage
for the payor’s interest is terminated effective the
termination date and hour shown above...”

Id.

19

The August 21 Notice, in pertinent part, states as
follows;

3. “If this notice of cancellation or non-
renewal does not state the facts on which our
decision is based we will supply that information
within 6 days after receipt of a written request by
you. Please mail inquiries to: Oregon Mutual
Insurance Company, PO Box 808, McMinnville,
OR.97128.”

Ex. 11 (OPH0020MSC).

20

On August 22, 2012, OPH sent OMI Check
#2850, dated August 13, 2012, for the July 2012
Invoice.

Ex. 12 (OPHO062CF2 —
OPHO0069CF2).

21

On August 24, 2012, OMI returned Check
#2850, dated 08/13/12, in the amount of
$2,814.75 to OPH.

Id.

II1.

as a matter of law, and no genuine issue remains for trial. Shepard v. Harrison, 100 Nev.
178, 678 P.2d 670 (1984); NRCP 56. Nev. R. Civ. P. 56(c) states, in pertinent part, “A
summary judgment, interlocutory in character, may be rendered on the issue of liability

alone although there is a genuine issue as to the amount of damages.” NRCP 56(c).

I

LEGAL ARGUMENT

Summary judgment is appropriate when the moving party is entitled to judgment
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OMTI’s failure to send legally effective notice prior to the effective date of
cancelation resulted in an ineffective cancelation of the Business owners Protector Policy
number BSP716685 (the “Policy”), and thus, the Policy was still in effect on August 17,
2012. OMUI’s failure to provide legally effective notice resulted in: (1) breach of contract
(First Cause of Action); (2) breach of the covenant of good faith and fair dealing (Second
Cause of Action); and (3) violations of Nev. Rev. Stat. 686A.310 (Sixth Cause of Action).
Accordingly, at this stage of the proceedings, summary judgment may be entered on the

issue of OMI’s liability pursuant to the Policy and Nevada law.

A. OMI Breached The Policy By Failing To Provide Notice.

OMI breached the Policy by failing to provide notice and summary judgment is
appropriate as to OMI’s liability as to the First Cause of Action. “Interpreting an insurance
contract is a question of law.” In re Endoscopy Ctr. Of S. Nevada, LLC, 451 B.R. 527,
549-50 (Bankr. D. Nev. 2011) (citing Farmers Insurance Exchange v. Neal, 119 Nev. 62,
64, 64 P.3d 472, 473 (Nev. 2003)). As the Nevada Supreme Court has held, “[a]n
insurance policy is a contract of adhesion and should be interpreted broadly, affording the
greatest possible coverage to the insured.” Farmers Ins. Grp. v. Stonik By & Through
Stonik, 110 Nev. 64, 67, 867 P. 2d 389, 391 (1994)(emphasis added). OMI was required
by both the Policy and Nevada law to provide notice to OPH. OMI’s July 31 Notice was
defective according to Nevada law. As a result, the Policy was still in effect on the date of
the fire (August 17, 2012), the Policy terms were breached by OMI, and OMI is liable for
the resulting harm suffered by OPH.

1. OMI was required by the Policy and Nevada law to provide
notice.
On August 16, 2012 at 12:01 A.M., OMI canceled the Policy because OPH failed to
pay the July 2012 premium. (See August 21 Notice, Ex. 11, p. OPH0019MSC -
OPHO0020MSC; Statement of Undisputed Facts (“SUF”) No. 16.) OMI was required, by
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both the Policy terms and Nevada law,” to provide notice to OPH prior to the effective date
of cancelation. According to the Policy, OMI was required to provide notice to OPH at
least “10 days before the effective date of cancellation if we cancel for nonpayment of
premium.” (Ex. 2; p. OPH0070POL; SUF No. 3.) According to Nevada law, OMI was
required to send notice to OPH 10 days prior to termination for nonpayment of a premium.
See NRS 687B.320(2) (“No cancellation under subsection 1 is effective until in the case of
[failure to pay a premium when due] at least 10 days ... after the notice is delivered or
mailed to the policyholder.”)

The “notice” that is the focus of the Policy (See Ex. 2; OPH0070POL; SUF No. 3)
and the notice contemplated in Nev. Rev. Stat. 687B.320, must be the July 31 Notice;
notices sent after termination are not the type of pre-cancelation notices contemplated by
the Policy and mandated by Nev. Rev. Stat. 678B.320. The Policy states: “We may cancel
this policy by mailing or delivering to the first Named Insured written notice of
cancellation at least: [...] (b) 10 days before the effective date of cancellation if we cancel
for nonpayment of premium.” (Ex. 2; OPH0070POL; SUF 3.) (emphasis added) The
Nevada Supreme Court has considered Nev. Rev. Stat. 687B.320 and has stated as follows,
“[b]y enacting [Nev. Rev. Stat. 687B.320], the legislature determined that individuals must
be afforded notice that their insurance is about to lapse...” Daniels v. Nat'l| Home Life
Assur. Co., 103 Nev. 674, 677, 747 P.2d 897, 899 (1987) (emphasis added). In fact, the
Nevada Supreme Court held that an insurance contract “which does not provide for notice
prior to termination for failure to pay a premium when due ... is against the public policy
of Nevada and thus is unenforceable.” Id.

Thus, according to the terms of the Policy, Nev. Rev. Stat. 687B.320, and Nevada
Supreme Court precedent, OMI was required to provide notice prior to the termination for

failure to pay a premium when due (Ex. 2, p. OPHO070POL; SUF No. 3). See NRS

? The Policy was (and is) subject to Nevada law because the Policy was issued for delivery
in Nevada. See NRS 687B.010.
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687B.320; see also Daniels, 103 Nev. at 677. In this case, the only notice sent prior to the

termination was the July 31 Notice.

2.  OMI failed to provide legally sufficient pre-cancellation notice
to OPH.
OMI was required to send pre-cancellation notice to OPH at least 10 days prior to
the date of termination. See NRS 687B.320; (See also Ex. 2, OPHO070POL; SUF No. 3.)
In addition to sending notice within a certain time frame prior to cancellation, certain terms
concerning pre-cancellation notice are required by Nevada law. See NRS 687B.360. Nev.

Rev. Stat. 687B.360 provides:

If a notice of cancellation or nonrenewal under NRS 687B.310 to 687B.420,
inclusive, does not state with reasonable precision the facts on which the
insurer’s decision is based, the insurer shall supply that information within 6
days after receipt of a written request by the policy holder. No notice is
effective unless it contains adequate information about the policyholder’s
right to make such a request.

NRS 687B.360 (emphasis added). As addressed above, the only pre-cancellation notice
sent in this case was the July 31 Notice. As a result, the July 31 Notice must have
complied with Nev. Rev. Stat. 687B.320 and Nev. Rev. Stat. 687B.360 in order to comply
with the terms of the Policy and Nevada law.® See Daniels, 103 Nev. at 677. As discussed
below, because the July 31 Notice failed to comply with Nev. Rev. Stat. 687B.360, OMI
failed to provide legally sufficient notice as required by the Policy and Nevada law. As a
result, OMI breached the Policy, and did not effectively cancel the Policy prior to August
17, 2012.

* If it was possible for OMI to comply with the terms of the notice provisions in the Policy,
while not complying with Nev. Rev. Stat. 687B.360, the Policy itself would be against the
public policy of Nevada. See Daniels, 103 Nev. at 677. This should not be the result
because it would allow OMI to receive compensation for a contract that it drafted and then
allow OMI to turn around and escape liability by claiming that the contract it drafted was
against public policy. C.f° Farmers Ins. Grp. v. Stonik By & Through Stonik, 110 Nev. 64,
67, 867 P. 2d 389, 391 (1994) (“[a]n insurance policy is a contract of adhesion and should
be interpreted broadly, affording the greatest possible coverage to the insured.”) (emphasis
added).
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The July 31 Notice was not effective to cancel the policy. The July 31 Notice does
not contain any information about OPH’s right to make a written request for information to
OMIL. (See Ex. 4.) (Compare e.g. AMCO Insurance Company, Notice of Cancellation of
Insurance, attached hereto as Ex. 13 (SAN000139): “You have a right to make a written
request to us for more explicit detail on the reason your policy has been terminated.”)*

The California Court of Appeal, First District, considered the same issue in /lene
Lee v. Industrial Indemnity Company, Inc., et al., 223 Cal. Rptr. 254, 177 Cal. App. 3d 921
(1986) (“Illene Lee™). In llene Lee, Ms. Lee, the plaintiff, was mailed a bill for $73.00,
generated as a result of an increase in coverage. Id. at 255. Without realizing that the
mailing was a bill, Ms. Lee put the bill away without reading it or paying the amount due.
Id. After that time, no additional bills were sent to Ms. Lee. /d. In December 1981, the

insurer mailed a notice of cancelation to Ms. Lee that stated:

You are hereby notified in accordance with the terms and conditions of the
above mentioned policy that your insurance will cease at and from the
hour and date mentioned above due to nonpayment of premium. Premium
adjustment, if any, will be made as soon as practicable.

Id. Similar to the July 31 Notice sent by OMI, the notice mailed by the insurer to Ms. Lee
indicated that the insurance coverage would cease in the future. (See Ex. 5, at
OPHO0022MSC; SUF No. 9); see llene Lee, 177 Cal. App. at 923. Most importantly to the
instant matter, the Court found that the “notice did not contain the statement required by
Insurance Code section 677 that [the Plaintiff] could, upon written request, obtain a

statement of facts upon which cancellation was based.”

4 Although, a later notice, sent on August 21, 2012 (after the fire) at least references the
right to make a written request for the reasons of cancellation (see Ex. 12; OPH0020MSC;
SUF No. 21, “... we will supply that information within 6 days after receipt of a written
request by you.”), the August 21, 2012 notice was not effective to cancel the policy prior to
the fire. See NRS 387B.320(2) (Notice of cancelation for nonpayment of premium not
effective until “... at least 10 days ... affer the notice is delivered or mailed to the
policyholder.”)

12

APP00190



LANGFORD MCLETCHIE LLC

ATTORNEYS AT LAwW
616 SOUTH EIGHTH STREET

Las VEGAS, NEVADA 89101
(702) 471-6565 + FAX (702) 471-6540

[ R e - s . =T T - T R o

S R I S T S T T T N S Y G S U G
0 1 O W B WD = S O 0 =1 N W B L b =

At the time [lene Lee was decided California Insurance Code section 677

provided as follows:

All notices of cancellation shall be in writing, mailed to the named insured

at the address shown in the policy, or to his last known address, and shall

state, with respect to policies in effect after the time limits specified in

Section 676, (a) which of the grounds set forth in Section 676 is relied

upon, and (b) that, upon written request of the named insured, the insurer

shall furnish the facts on which the cancellation is based.
llene Lee, 177 Cal. App. 3d at 923, n. 1. While it has since been amended, California
Insurance Code Section 677, at the time the Court considered the statute in /lene Lee, was

substantially similar to Nev. Rev. Stat. 687B.360 as written today:

If a notice of cancellation or nonrenewal under NRS 687B.310 to
687B.420, inclusive, does not state with reasonable precision the facts on
which the insurer’s decision is based, the insurer shall supply that
information within 6 days after receipt of a written request by the
policyholder.

NRS 687B.360. Just like the prior version of the California Insurance Code, no notice is
effective in Nevada unless it contains adequate information about the policyholder’s right
to make such a request. NRS 687B.360. As a result, the July 31 Notice, was ineffective to
cancel the Policy.

In llene Lee, the court held that the lower court erred in failing to grant summary
judgment in favor of the insured because the insurer’s failure to include the mandatory
language required by Insurance Code section 677 “rendered the purported cancellation of
[the policy] ... null and void.” /d. at 258. Here, OPH is likewise entitled to summary

judgment in its favor because the July 31 Notice was null and void.

OMI may claim in this case that the July 31 Notice was sufficient because the
“facts on which the insurer’s decision is based” were evident and, thus, that information
about the right to request the reasons for cancelation was not necessary to comply with
Nev. Rev. 687B.360. However, the Nevada Department of Insurance has made clear that is

not the case. It has explained Nev. Rev. Stat. 687B.360°s requirements as follows: “No
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notice is effective unless it contains adequate information about the policyholder’s right to
make such a request even if the notice does include the reason for cancellation or
nonrenewal. Adequate information includes the address to write to receive the reasons for
cancellation.” (See e.g. Property and Casualty Review Standards Checklist, p. 2 of 7,
attached hereto as Ex. 15.)(emphasis added)(
http://doi.nv.gov/uploadedFiles/doinvgov/_public-

documents/Insurers/ReviewStandardsChecklist.pdf, November 26, 2013). As a result, the
July 31 Notice was legally deficient. Accordingly OMI’s failure to send pre-cancelation

notice resulted in a breach of the Policy and a violation of Nevada law.

3. OMDPD’s failure to provide notice occurred before OPH was
required to pay the July premium.

OMI was required to provide notice 10 days prior to the effective date of
cancellation. See NRS 687B.320; (See also Ex. 2; p. OPH0070POL; SUF No. 3). The
effective date of cancellation, according to the July 31 Notice, was August 16, 2012, (See
Ex. 4, OPH0022MSC; SUF No. 6.) According to the July 31 Notice, OPH had until August
15, 2012 to pay the July premium. (See Ex. 4, at OPH0022MSC; SUF No. 7.) Thus, OMI
claims that OPH breached the terms of the Policy on August 16, 2012 at 12:01 a.m., which
resulted in cancelation of the Policy due to nonpayment.

However, OMI never sent a legally sufficient notice of cancellation 10 days prior
to August 16, 2012.° If OMI maintains that the Policy was canceled on August 16, 2012,
then by failing to provide legally sufficient pre-cancelation notice at least 10 days
beforechand, OMI breached the Policy on August 6, 2012 (i.e., ten days prior to the date of

cancelation). Therefore, OMI’s breach occurred prior to the date upon which any breach

* The first legally sufficient notice of cancellation was not generated by OMI until August
21, 2012 (Ex. 12; SUF 17), and that notice was not effective to cancel the Policy until
August 31, 2012 at the earliest (sce id.). See NRS 387B.320(2) (Notice of cancelation for
nonpayment of premium not effective until “... at least 10 days ... affer the notice is
delivered or mailed to the policyholder.” Y emphasis added).).
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by OPH as a result of nonpayment could have occurred (i.e., August 15, 2012 - the last day
to send payment for the July 2012 premium according to the July 31 Notice).

Even without determining when OMI’s breach occurred, the Policy was still in
effect on the date of the fire (August 17, 2012). See Nev. Rev. Stat. 687B.320; see also
Kotlar, 83 Cal. App. 4th 1121, 100 Cal. Rptr. 2d 246 (“If a cancelation is defective, the
policy remains in effect even if the premiums are not paid.”) Nev. Rev. Stat. 687B.320

provides:

1. Except as otherwise provided in subsection 3, no insurance policy that
has been in effect for at least 70 days or that has been renewed may be
cancelled by the insurer before the expiration of the agreed term or 1 year
from the effective date of the policy or renewal, whichever occurs first,
except on any one of the following grounds:

(a). Failure to pay a premium when due

[...]

2. No cancellation under subsection 1 is effective until in the case of
paragraph (a) of subsection 1 at least 10 days and in the case of any other
paragraph of subsection 1 at least 30 days after the notice is delivered or
mailed to the policyholder.

NRS 687B.320(1)(a); NRS 687B.320(2)). As the Nevada Division of Insurance has more
succinctly explained: “No cancellation is effective until at least 10 days after the notice is
delivered to the policy holder for failure to pay a premium when due, or until at least 30
days for all other grounds.” (Ex. 14;p. 1 of 7.)

Thus, because the July 31 Notice was ineffective, and no valid cancellation was
sent 10 days before the fire, OMI was — and is — required to pay the covered losses incurred
as a result of the fire at the Charleston Location on August 17, 2012. Further, even if the
Court does not determine that the failure to send a proper notice constitutes breach of
contract, failing to cover the loss constitutes a breach because the July 31 Notice was void.
See, e.g., Mazzuca v. Fund Ins. Cos., 90 Nev. 409, 412 (Nev. 1974) (an insurer “is bound
by the terms of the original policy until [a] cancellation becomes effective” and if a loss

occurs prior to a cancellation, “the parties are bound by the original insurance contract.”),
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llene Lee, 177 Cal. App. at 928 (illegal pre-cancellation is void). Again, summary

judgment is appropriate as to OMI’s cause of action for breach of contract.

B. OMI Breached the Implied Covenant of Good Faith and Fair Dealing.

Summary judgment is also appropriate as to OMI’s liability as to the Second
Cause of Action in OPH’s Complaint. In Nevada, the covenant of good faith and fair
dealing is implicit in every insurance contract. U.S. Fid. & Guar. Co. v. Peterson, 540 P.2d
1070, 1071 (Nev. 1975). Derived from the covenant of good faith and fair dealing is the
fiduciary-like duty between an insurer and insured. Powers v. United Services Auto. Ass'n,
114 Nev. 690, 962 P.2d 596, 603 (1998). The fiduciary-like duty “is basically a statement
of the kind of good faith duty owed by an insurer to a first-party insured.” Id. (citing Tynes
v. Bankers Life Co., 224 Mont. 350, 730 P.2d 1115, 1124-26 (1986)). Therefore, in an
insurance contract, the fiduciary nature of the relationship between insurer and insured is
part of the covenant of good faith and fair dealing, a breach of which is bad faith. /d. “An
insurer fails to act in good faith when it refuses ‘without proper cause’ to compensate the
insured for a loss covered by the policy.” Pemberton v. Farmers Ins. Exch., 109 Nev. 789,
858 P.2d 380, 382 (1993) (quoting Peterson, 540 P.2d at 1071).

The breach of the covenant of good faith and fair dealing in this case is separate
and apart from liability for breach of contract. Indeed, “...refusing without proper cause to
compensate its insured for a loss covered by the policy ... may give rise to a cause of action
in tort for breach of an implied covenant of good faith and fair dealing.” U. S. Fid. &
Guar. Co. v. Peterson, 91 Nev. 617, 620, 540 P.2d 1070, 1071 (1975). As the Nevada
Supreme Court has held “[t]he duty violated arises not from the terms of the insurance
contract but is a duty imposed by law, the violation of which is a tort.” Id. (citing Silberg v.
California Insurance Company, 11 Cal.3d 452, 113 Cal. Rptr. 711, 521 P.2d 1103 (1974)).

OPH maintains that the terms of the Policy, and the notice required thereby, must
have complied with Nev. Rev. Stat. 687B.360. However, even if this Court were to find

that the terms of the Policy are not explicitly governed by Nev. Rev. Stat. 687B.360 and
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subsequently deny summary judgment on that basis,” OMI should nonetheless be held
liable as a matter of law for breach of the implied covenant of good faith and fair dealing as
a result of the legally defective July 31 Notice.

OMI chose to do business in Nevada by insuring a Nevada-based business.
Accordingly, OMI should be subject to the duties imposed by Nevada law. Nevada law
requires that a notice include the language specified in Nev. Rev. Stat. 687B.360
concerning the right to make a written request, and the only notice that is contemplated by
the relevant Nevada statutes is the pre-cancelation notice, which must be sent 10 days prior
to cancelation. See NRS 687B.010 et seq. Thus, failure to abide by Nev. Rev. Stat.
687B.360 was a violation of a duty imposed by Nevada law, and a violation of that duty by
OMI resulted in a breach of the implied covenant of good faith and fair dealing. See
Peterson, 91 Nev. at 620, 540 P.2d at 1071 (citing Silberg, 113 Cal. Rptr. 711, 521 P.2d
1103 (1974)).

In this case, OMI refused to compensate OPH for the fire loss without proper
cause. The basis for OMI’s determination that it was not required to compensate OPH for
its loss was its determination that the Policy was canceled at 12:01 a.m., on August 16,
2012. However, in order for OMI to cancel OPH for nonpayment of its July 2012
premium, OMI must have provided pre-cancelation notice as required by Nev. Rev. Stat.
687B.320 and Nev. Rev. Stat. 687B.360. As detailed above, OMI failed to abide by Nev.
Rev. Stat. 687B.360 and thus, OMI did not effectively cancel the Policy on August 16,
2012. Because the Policy was not effectively canceled prior to August 17, 2012, OMI’s
refusal to compensate OPH for the fire loss was done “without proper cause” and it

breached the covenant of good faith and fair dealing, and is liable for damages. See

S Nev. Rev. Stat. 687B.310(2) provides that “[t]he contract may provide terms more
favorable to policyholders than are required by NRS 687B.310 to 687B.420, inclusive,”
which further supports the conclusion that the notice required by the Policy should be
governed by and subject to the written request requirements set forth in Nev. Rev. Stat.
687B.360. See NRS 687B.310(2).
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Pemberton, 109 Nev. 789, 858 P.2d at 382 (1993).” Accordingly, on that basis, summary
judgment on the issue of OMI’s breach of the implied covenant of good faith and fair

dealing is appropriate at this stage of the proceedings.

C. OMI Failed to Comply with Nevada Law and Is Liable for Its Unfair
Practice.

Summary judgment is also appropriate as to the Sixth Cause of Action in OPH’s
Complaint. According to Nev. Rev. Stat. 686A.310(m), “[f]ailing to comply with the
provisions of Nev. Rev. Stat. 687B.310 to 687B.390, inclusive, or 687B.410,” is considered
to be an unfair practice. NRS 686A.310(m). Pursuant to Nev. Rev. Stat. 686A.310(2),
OMI is liable to OPH for any damages sustained by OPH as a result of OMI’s failure to
comply with Nev. Rev. Stat. 687B.320 and Nev. Rev. Stat. 687B.360. See NRS
686A.310(2). OMI’s failure to comply with its statutory duty to provide OPH notice has
proximately caused OPH damages, including but not limited to, the losses associated with
the fire, the loss associated with OMI’s failure to compensate for the fire, and losses
associated with OPH having to pursue this litigation. But for OMI’s determination that the
July 31 Notice fulfilled all of its legal and contractual requirements — and thus terminated
the Policy on August 16, 2012 — OMI would not have denied OPH’s claim for loss
sustained as a result of the fire.

OMT’s failure to provide legally effective notice prior to the date of cancellation and
OMTI’s decision to claim the Policy was canceled prior to the fire, together constitute an
unfair practice. See NRS 686A.310(m). Accordingly, OMI should be held liable as a
matter of law.
/1
1

7 OPH maintains that the fire was a “covered loss,” which, but for its reliance on the
cancellation of the Policy prior to the fire occurring, OMI would have covered the damages
stemming from the fire.
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IV.  CONCLUSION

OMI’s failure to provide legally effective notice prior to the effective date of
cancelation constitutes, as a matter of law, a failure to abide by the terms of the contract
(i.e., a breach of contract), a breach of the implied covenant of good faith and fair dealing,
and an unfair practice in violation of Nev. Rev. Stat. 686A.310(m). As a result, OMI’s
liability is established as a matter of law, and OPH respectfully requests this Court grant
this Motion for Partial Summary Judgment, and for such other relief as this Court may

deem just and proper.

/s/_Daniel B. Heidtke, Esq.
MARGARET A. MCLETCHIE, ESQ.
Nevada Bar No. 10931
DANIEL B. HEIDTKE, ESQ.
Nevada Bar No. 12975
LANGFORD MCLETCHIE LLC
616 S. Eighth Street
Las Vegas, NV 89101
Tel: (702) 471-6565
Fax: (702) 471-6540
maggie@nvlitigation.com
Attorneys for Plaintiff

O.P.H. of Las Vegas Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 27 day of November, 2013, a copy of the foregoing
MOTION FOR PARTIAL SUMMARY JUDGMENT was sent by U.S. MAIL, postage

fully prepaid, to the following counsel of record:

Patricia Lee

Z. Kathryn Branson

Hutchison & Steffen LLC

10080 W. Alta Dr., Ste. 200

Las Vegas, Nevada 89145

Attorneys for Defendants Dave Sandin and Sandin & Co.

Priscilla O'Briant

Robert Freeman

Lewis Brisbois Bisgaard & Smith LLP

6385 S. Rainbow Blvd., Ste. 600

Las Vegas, Nevada 89118

Attorneys for Defendant Oregon Mutual Insurance Company

/s/ Kristalle Herda

EMPLOYEE of Langford McLetchie LLC
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substantially damaged.

FIFTH CAUSE OF ACTION

Breach of Fiduciary Duty
(Against Sandin Defendants)

68. PLANTIFF repleads, realleges and incorporates by reference each
and every allegation set forth above in paragraphs 1 through 67 as if fully set forth herein.

69. The SANDIN DEFENDANTS had a duty to recommend an
appropriate insurer and coverage to PLAINTIFF, and to ensure that PLAINTIFF was
warned regarding notices of cancellation.

70. The SANDIN DEFENDANTS failed to recommend an appropriate
insurer and coverage to PLAINTIFF and to ensure notices of cancellation were provided to
PLAINTIFF, and deviated from the standard of care of a reasonably competent insurance
agent.

71. As a direct and proximate result of the breaches of the SANDIN
DEFENDANTS fiduciary duties, PLAINTIFF has been significantly and substantially
damaged.

SIXTH CAUSE OF ACTION

Violations of Nev. Rev. Stat. § 686A.310
(Against All Defendants)

72. Plaintiff repleads, realleges and incorporates by reference each and
every allegation set forth above in paragraphs 1 through 71 as if fully set forth herein.

73. Nev. Rev. Stat. § 686A.310 prohibits DEFENDANTS from
engaging in unfair practices in settling claims.

f.’!
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74.

Defendant OREGON MUTUAL engaged in unfair insurance

practices by, among other things:

75.

Misrepresenting to PLANTIFF pertinent facts relating to coverage
at issue, including whether it would provide the notice required and
whether Defendant DAVE SANDIN was legally permitted to sell
insurance in Nevada, which is prohibited by Nev. Rev. Stat.
§ 686A.310(1)(a).

Failing to act reasonably promptly upon communications from
PLAINTIFF with respect to its claim for the LOSS, which is required
by Nev. Rev. Stat. § 686A.310(1)(b).

On information and belief, failing to adopt and implement
reasonable standards for processing claims as required by Nev. Rev.
Stat. § 686A.310(1)(c).

Failing to effectuate prompt, fair and equitable settlement of the
claim for the LOSS, given that its liability is .reasonably clear. Nev.
Rev. Stat. § 686A.310(1)(e).

Failing to comply with the notice requirements for a midterm
cancellation set forth in Nev. Rev. Stat. § 687B.320. Nev. Rev. Stat. §
686A.310(1)(m).

Defendant DAVE SANDIN engaged in unfair insurance practices,

for example, when he misrepresented to PLANTIFF pertinent facts relating to coverage at

issue, including whether Defendant OREGON MUTUAL would provide the notice
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required and whether he was legally permitted to sell insurance in Nevada, which is
prohibited by Nev. Rev. Stat. § 686A.310(1)(a).

76. Defendant SANDIN INSURANCE is responsible for the acts and/or
omissions of Defendant DAVE SANDIN.

77. Nev. Rev. Stat. § 686A.310(2) provides a private right of action
against those engaging in unfair practices outlined in Nev. Rev. Stat. § 686A.310(1).

78. PLAINTIFF has suffered damages as a result of the
DEFENDANTS’ violations of Nev. Rev. Stat. § 686A.310.

SEVENTH CAUSE OF ACTION

Negligence
(Against All Defendants)

79. Plaintiff repleads, realleges, and incorporates by reference each and

every allegation set forth above in paragraphs 1 through 78 as if fully set forth herein.

80. Under Nevada law (Nev. Rev. Stat. § 598.0923), a corporation

engages in a deceptive trade practice when it, among other things, knowingly:

. “Conducts the business or occupation without all required state,

county or city licenses.” Nev. Rev. Stat. § 598.0923(1).

. “Fails to disclose a material fact in connection with the sale or

lease of goods or services.” Nev. Rev. Stat. § 598.0923(2).

. “Violates a state or federal statute or regulation relating to the sale

or lease of goods or services.” Nev. Rev. Stat. § 598.0923(3).
81. Defendant OREGON MUTUAL conducted business in Nevada|

using an unlicensed agent, which is prohibited by Nevada law, and also violated state law

and regulations regarding the sale of insurance in Nevada.
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82. On information and belief, Defendant OREGON MUTUAL
knowingly made false representations in a transaction, for instance failing to disclose the
material fact that Defendant DAVE SANDIN was not licensed and that it would provide
copies of cancellation notices to the agent.

83. Defendant OREGON MUTUAL violated federal and state statutes,
including (but not limited to) Nev. Rev. Stat. § 686A.310 and Nevada Administrative Code
687B.530, which requires that “[e]ach insurer shall also provide a copy of the notice of’
cancellation of a policy to the agent who wrote the policy.”

84. Defendant DAVE SANDIN conducted business in Nevada as an
insurance agent without being licensed as such, in violation of Nev. Rev. Stat. § 683A.201,
and state regulations regarding the sale of insurance in Nevada. Nev. Rev. Stat.
§ 683A.201 mandates that no person shall “sell, solicit, or negotiate insurance in this state
for any class of insurance unless the person is licensed for that class of insurance.”

85. Defendant DAVE SANDIN also knowingly failed to disclose that
material fact to PLAINTIFF and the related fact that he was not qualified to sell insurance
in Nevada and follow Nevada law (including Nevada’s notice requirements), and thus
knowingly made false representations in a transaction.

86. Defendant DAVE SANDIN also violated federal and state statutes
and regulations, including (but not limited to) Nev. Rev. Stat. § 686A.310.

87. Defendant SANDIN INSURANCE is liable for the acts and/or
omissions of Defendant DAVE SANDIN.

I

"
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88. DEFENDANTS’ violations of Nevada’s Deceptive Trade Practices
Act constitute negligence per se, and render DEFENDANTS liable for the damages
proximately caused as a result thereof.

89. PLAINTIFF belongs to the class of persons that Nevada’s Deceptive
Trade Practices Act was designed to protect.

90. The injuries suffered by PLAINTIFF are the type of injuries the
Deceptive Trade Practices Act was meant to prevent.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully prays as follows:

A. For a trial by jury on all issues;
B. Judgment against Defendants:
¢ Requiring them to disgorge, and return to Plaintiff, all monies paid to them
by Plaintiff, either directly or as commission on the sale of insurance;
e Requiring Defendants to fully pay for the claim for the Loss, as required
by the Contract;
¢ For prejudgment interest;
e For compensatory damages in excess of $50,000 and all compensatory
damages allowable under the law;
e For punitive damages in an amount sufficient to punish and deter
Defendants from engaging in any such conduct in the future and as an
example to others not to engage in such conduct;

e For an additional amount to account for additional taxes Plaintiff may be

16
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called upon to pay in relation to awards made herein; and
e For the costs of this action together with reasonable attorney’s fees and
costs.

C. For declaratory relief making clear that the policy issued to Plaintiff by

Oregon Mutual is in full effect and the claim for the Loss must be honored:

D. For injunctive relief and for such other and further relief as the Court shall

deem just and proper.

Respectfully submitted this, the 19® day of November, 2012.

By:

et A. McLetchie
Nevada Bar No. 10931
LANGFORD MCLETCHIE, LLC
616 S. Eighth Street
Las Vegas, NV 89101
Telephone: (702) 471-6565
Facsimile: (702) 471-6540
Email: maggie@nvlitigation.com
Attorneys for Plaintiff
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Patricia Lee (8287) i

7 .Kathryn Branson (11540)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
plee@hutchlegal.com
kbranson@hutchlegal.com

CLERK OF THE COURT

Attorneys for defendants
David Sandin and Sandin & Co.

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-12-672158-C
Dept. No.: XXVII

O.P.H. OF LAS VEGAS, INC,,
Plaintiff,

V.

OREGON MUTUAL INSURANCE
COMPANY, DAVE SANDIN, and SANDIN
& CO.,

MOTION TO DISMISS

Defendants.

Defendants Dave Sandin and Sandin & Co. (the “Sandin defendants™) move the Court
for dismissal of O.P.H. of Las Vegas, Inc.’s (“plaintiff”) complaint against them for failure to
state a claim for which relief can be granted pursuant to NRCP 12(b)(5)." Plaintiff improperly
seeks to impose liability on the Sandin defendants for its own failure to pay its premium, the
result of which its insurance policy was cancelled and plaintiff was thereafter denied coverage
for a loss that occurred after cancellation of the policy.

The Sandin defendants were hired to procure insurance for plaintiff. They did so, and

! The causes of action alleged against the Sandin defendants are as follows: fraud in the
inducement (third cause of action), fraud (fourth cause of action), breach of fiduciary duty (fifth
cause of action), violations of NRS §686A.310 (sixth cause of action), and negligence (seventh
cause of action).
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not without great difficulty due to plaintiff’s credit history and coverage requirements. In fact,
the policy they procured would have provided coverage for the loss plaintiff complains of had
plaintiff paid its premiums in a timely manner. Even accepting all of the allegations set forth in
plaintiff’s complaint as true, plaintiff cannot prove any set of facts that would support a claim
against the Sandin defendants for Oregon Mutual Insurance Company’s (“Oregon Mutual”)
cancellation of plaintiff’s policy for non-payment.

This motion is based on the papers and pleadings filed herein, NRCP 12(b)(5), the case
law set forth below, the following points and authorities, and any oral argument that may be

heard by this court.

ot
DATED this 2 day of December, 2012.
HUTCHISON & STEFFEN, LLC

son (11540)
iopal P

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
plee@hutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
Dave Sandin and Sandin & Co.
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NOTICE OF MOTION

TO: MARGARET A. McLETCHIE, attorney for O.P.H. OF LAS VEGAS INC.; and

TO: V. ANDREW CASS and KRISTIN E. MEREDITH, attorneys for OREGON MUTUAL
INSURANCE CO.:

PLEASE TAKE NOTICE that the undersigned will bring defendants Dave Sandin and
Sandin & Co.’s Motion to Dismiss before Department XXVII of the ablobfc entitled court in

0a
Jan 5013, atthehourof  o’clock, .m.,

courtoom 16B/16D on the 30 day of
or as soon thereafter as counsel may be heard.
©
DATED this & day of December, 2012.

HUTCHISON & STEFFEN, LLC

Peccole

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
plee@hutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
Dave Sandin and Sandin & Co.
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MEMORANDUM OF POINTS AND AUTHORITIES

1. INTRODUCTION

This suit arose as a result of the August 17, 2012 fire that destroyed plaintiff’s
restaurant at 4833 West Charleston Boulevard in Las Vegas, Nevada. The Sandin defendants
procured insurance for plaintiff from Oregon Mutual for coverage of its restaurant. Plaintiff
was to pay all of its premiums directly to Oregon Mutual. Approximately seven months into
the policy period, plaintiff failed to pay the monthly premium due July 26, 2012. On August 1,
2012, Oregon Mutual sent a notice of cancellation for non-payment to plaintiff, warning it that
failure to cure the missed payment would result in cancellation of its policy, effective August
16, 2012. Plaintiff did not make its July payment, and the policy was subsequently cancelled.
The fire occurred one day later. Not surprisingly, Oregon Mutual has denied plaintiff’s claim,
and plaintiff has been trying to shift the blame for its lack of coverage ever since. Plaintiff has
made numerous allegations against the Sandin defendants in an attempt to drag them into a
lawsuit that, in reality, should be between plaintiff and its insurer, Oregon Mutual. Plaintiff
can prove no set of facts that would support the claims it has alleged against the Sandin
defendants. The Sandin defendants were not notified of plaintiff’s delinquent premium
payment, as plaintiff admits in its complaint, and were not responsible for ensuring that
plaintiff paid its monthly premiums. They cannot be held responsible for Oregon Mutual’s
cancellation of plaintiff’s policy and subsequent denial of plaintiff’s claim. This case is simple.
Plaintiff did not pay its premium; Oregon Mutual cancelled the policy; plaintiff’s restaurant
was destroyed by fire; and Oregon Mutual denied its million dollar claim. While tragic,
plaintiff only has itself to blame.
2. FACTUAL BACKGROUND

Plaintiff hired defendants to procure a certificate of insurance on its behalf, covering the
Original Pancake House Restaurant at 4833 West Charleston Boulevard in Las Vegas, Nevada
(the “Restaurant”). See Complaint, {92, 14. Sandin & Co. and non-party Anthony Sandin, the
owner of Sandin & Co., are both licensed to procure insurance in Nevada. Defendant Dave

Sandin is not. Id. at §20. In December of 2011, the Sandin defendants recommended Oregon

4
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Mutual’s insurance to plaintiff based on plaintiff’s coverage needs. Id. at §16. Oregon Mutual
issued a Businessowner Protector Policy to plaintiff, and plaintiff and Oregon Mutual thereby
entered into an insurance contract that protected the Restaurant (the “Contract”). Id. at §17.
Consistent with Nevada law, the Contract provides that Oregon Mutual must provide a copy of
any cancellation notice to the agent as well as to the insured (here, plaintiff). /d. at §18. The
Contract’s policy period was December 26, 2011 through December 26, 2012. Id. at §19.

Plaintiff “mistakenly” failed to pay its monthly premium due July 26, 2012. Id. at {24.
Oregon Mutual sent a cancellation notice to plaintiff on August 1, 2012, with an effective
cancellation date of August 16, 2012, which plaintiff alleges it did not receive until after the
policy was cancelled. /d. at 725, 26. Oregon Mutual did not send a notice of cancellation to
the Sandin defendants. Id. at 27, 28. On August 13, 2012, plaintiff representative, Linda
Snyder, contacted defendant Dave Sandin to report a break-in that occurred at the restaurant
overnight between August 10, 2012 and August 11,2012. /d. at 30. On August 16, 2012, Ms.
Snyder spoke with Dave Sandin to obtain a claim number for the break-in. /d at §33. The
Sandin defendants did not know about Oregon Mutual’s cancellation of plaintiff’s insurance
policy for non-payment, and therefore did not inform Ms. Snyder that the policy had been
cancelled or that it was in danger of being cancelled during these conversations. Id. at 427, 28,
34,

On August 17, 2012, a fire destroyed the Restaurant, which Ms. Snyder reported to the
Sandin defendants that same day. Id at {36, 37. As aresult of cancellation of plaintiff’s policy
for non-payment on August 16, 2012, Oregon Mutual has denied coverage for the loss. Id. at
T41.
3. LEGAL ARGUMENT

The Court has the authority to dismiss plaintiff’s claims against the Sandin defendants
pursuant to NRCP 12(b)(5). NRCP 12(b)(5) provides that a complaint may be dismissed if the
pleading fails to state a claim on which relief may be granted. In analyzing a motion to dismiss
pursuant to NRCP 12(b)(5), the Court must “construe the pleadings liberally and draw every

fair intendment in favor of the plaintiff.” Squires v. Sierra Nev. Educ. Found,, Inc., 107 Nev.

5
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902, 905, 823 P.2d 256, 257 (1991) (internal quotations omitted). All factual allegations of the
complaint must be accepted as true. Capital Mortgage Holding v. Hahn, 101 Nev. 314, 315,
705 P.2d 126, 126 (1985). Claims are to be dismissed if it appears that the claimant can prove
no set of facts which would entitle it to relief. See Edgar v. Wagner, 101 Nev. 226, 228, 699
P.2d 110, 112 (1985). If the pleadings fail to set forth allegations sufficient to make out the
elements of a right to relief, the action must be dismissed. Id. at 227-28, 699 P.2d at 111-12.

On appeal from an order granting a NRCP 12(b)(5) motion to dismiss, “[t]he sole issue
presented . . . is whether a complaint states a claim for relief.” Merluzzi v. Larson, 96 Nev.
409, 411, 610 P.2d 739, 741 (1980), overruled on other grounds by Smith v. Clough, 106 Nev.
568, 796 P.2d 592 (1990). The court’s “task is to determine whether . . . the challenged
pleading sets forth allegations sufficient to make out the elements of a right to relief.” Edgar,
101 Nev. at 227, 699 P.2d at 111. The test for determining whether the allegations of a
complaint are sufficient to assert a claim for relief is whether the allegations give fair notice of
the nature and basis of a legally sufficient claim and the relief requested. Vacation Vill.,, Inc. v.
Hitachi Am., Ltd., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994); Ravera v. City of Reno, 100
Nev. 68, 70, 675 P.2d 407, 408 (1984).

Here, plaintiff has manufactured seven causes of action against the Sandin defendants,
which in reality, all arose due to its own failure to pay its premium. Despite its attempts to pass
the blame to the Sandin defendants, only plaintiff was responsible for payment of its policy
premium. As a result of plaintiff’s failure to pay its premium to Oregon Mutual, Oregon
Mutual cancelled its insurance policy and denied plaintiff’s claim of loss occurring after the
cancellation. Under no set of facts can the Sandin defendants be liable for this sequence of

events and plaintiff’s resulting damages.

A. Plaintiff’s claim for failure to procure fails as a matter of law, because the
Sandin defendants procured an insurance policy for plaintiff that would
have covered its loss if plaintiff paid its monthly premium.

Under Nevada law, insurance brokers have a duty to procure insurance that meets the
insured’s needs, or timely notify the plaintiff that they are unable to do so. See Keddie v.
Beneficial Inc. and Jerry McDonald, 94 Nev. 418, 580 P.2d 955 (1978). The only need at issue

6
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is coverage for plaintiff’s losses resulting from the August 17, 2012 fire.

Plaintiff does not allege that the Sandin defendants failed to procure a policy with fire
coverage. In fact, plaintiff’s complaint is completely silent as to the coverage provided under
the Oregon Mutual policy. This is because the Sandin defendants satisfied their duty as
plaintiff’s insurance broker by procuring a policy for plaintiff that included fire loss coverage.
Plaintiff’s complaint is devoid of any allegations that the Oregon Mutual policy would not have
covered its loss if plaintiff paid its July premium in a timely manner. In fact, plaintiff’s claim
was denied solely because of non-payment, not for lack of fire coverage.

Because the Sandin defendants recommended an insurer and secured a policy for
plaintiff that met all of its coverage needs, the Sandin defendants satisfied their legal duty to
plaintiff as plaintiff’s broker, and plaintiff’s claim based on a failure to procure fails as a matter
of law.

B. Plaintiff’s claims fails as a matter of law bercause the Sandin defendants

did not have an affirmative duty to remind plaintiff to pay its monthly
premium or risk cancellation of its insurance policy with Oregon Mutual.

Assuming arguendo that all of plaintiff’s allegations are true, it cannot prevail on its
other claims against the Sandin defendants because the Sandin defendants had no duty to
plaintiff above and beyond procuring the underlying insurance policy. The Sandin defendants
certainly had no affirmative duty to ensure that plaintiff paid its monthly premium in
accordance with its contractual obligations with Oregon Mutual. It is not the duty of the broker
to ensure that the insurer (Oregon Mutual) and the insured (plaintiff) are complying with the
terms of their contract, to which the broker is not even a party.

In any event, this purported duty would only arise upon the Sandin defendants’ receipt
of notice from Oregon Mutual that the plaintiff’s policy was in danger of cancellation for non-

payment.” As noted above, the Sandin defendants were never notified of the foregoing, as

2 The policy behind the contractual provision and Nevada law requiring that Oregon
Mutual must provide a copy of any cancellation notice to the agent as well as to the insured is
most likely to protect plaintiff from the exact incident that occurred here. That obligation,
however, falls squarely on Oregon Mutual’s shoulders, not the Sandin defendants.

7
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plaintiff admits in its complaint: “Defendant OREGON MUTUAL did not send a cancellation
notice to Defendant DAVE SANDIN” and “Defendant DAVE SANDIN did not receive a
cancellation notice.” See Complaint at Y 27 and 28. Absent this notice, any purported duty to
inform plaintiff of its failure to pay never arose.

Plaintiff alleges in its complaint that had the Sandin defendants received notice of
Oregon Mutual’s intent to cancel plaintiff’s policy for non-payment and notified plaintiff of
such, plaintiff would have cured the deficiency, its policy would not have been cancelled, and
Oregon Mutual would have covered plaintiff’s August 17, 2012 loss. However, plaintiff’s
argument presumes the Sandin defendants were notified of plaintiff’s delinquency when in
actuality, they were not. Oregon Mutual’s failure to notify the Sandin defendants absolves them
of any alleged liability for an alleged breach of the affirmative duty to inform plaintiff of
impending cancellation for non-payment.

In short, the Sandin defendants had no affirmative duty to ensure that plaintiff
continually paid its monthly premium to preserve its status as an insured under its policy with
Oregon Mutual. Even if an insurance broker had an affirmative duty to advise an insured of
pending cancellation for non-payment, such duty would arise only on the broker’s receipt of
notice by the insurer. This precondition never occurred. Therefore, no such duty existed.
Accordingly, the claims against the Sandin defendants must be dismissed as a matter of law
pursuant to NRCP 12(b)(5).

C. Whether or not Dave Sandin was licensed in Nevada is not the proximate

cause of Oregon Mutual’s cancellation of plaintiff’s policy and subsequent

refusal to cover plaintiff’s claim of loss; rather, it was solely and exclusively
plaintiff’s failure to pay its premium that caused its loss as set forth in the

complaint.

Plaintiff’s claim numbers three (fraud in the inducement), four (fraud), six (violations
of NRS 686A.310, unfair practices in settling claims), and seven (negligence) must be
dismissed because none of them properly plead a connection between defendant Dave Sandin’s
failure to be licensed as a non-resident procurer of insurance and plaintiff’s resulting damages.
For every cause of action plaintiff pleaded, there must be a nexus between the alleged bad act

(Dave Sandin’s lack of an appropriate non-resident license) and the damages alleged. See

8
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Nelson v. Heer, 123 Nev. 217, 225-26, 163 P.3d 420, 426 (2007) (“Proximate cause limits
liability to foreseeable consequences that are reasonably connected to both the defendant's
misrepresentation or omission and the harm that the misrepresentation or omission created.”);
see also Yamaha Motor Co., USA v. Arnoult, 114 Nev. 233, 238, 955 P.2d 661, 664 (1998)
(“This court has long recognized that to establish proximate causation ‘it must appear that the
injury was the natural and probable consequence of the negligence or wrongful act, and that it

33y

ought to have been foreseen in the light of the attending circumstances.’”)(internal citations
omitted). Here, this nexus is lacking as Dave Sandin’s licensee status did not cause or
contribute to plaintiff’s alleged damages, nor did any alleged misrepresentations concerning his
licensing status result in plaintiff’s failure to pay its policy premium, Oregon Mutual’s
subsequent cancellation of plaintiff’s policy, and Oregon Mutual’s denial of plaintiff’s claim of
loss based on the cancellation.

Plaintiff’s damages would have occurred regardless of whether Dave Sandin had an
appropriate insurance broker license. Oregon Mutual’s denial of plaintiff’s claim was based
solely on plaintiff’s failure to pay its premium. Plaintiff has alleged no set of facts that could
possibly result in a connection between Dave Sandin’s lapsed Nevada license, and its own
failure to pay its policy premium. There can also be no logical or reasonable connection
between Dave Sandin’s licensing status and Oregon Mutual’s failure to abide by the clear
contract terms requiring it to properly notify both the Sandin defendants and plaintiff of
plaintiff’s late payment of its premium.

Further, in order to prevail on a cause of action for negligence per se, the injury must be
of the type against which the statute was intended to protect. See Anderson v. Baltrusaitis, 113
Nev. 963, 944 P.2d 797 (1997); Sagebrush Ltd. v. Carson City, 99 Nev. 204, 660 P.2d 1013
(1983). Plaintiff fails to allege that Oregon Mutual’s cancellation of plaintiff’s insurance
policy is the type of injury that the statute preventing unlicensed brokers from doing business in
Nevada is intended to prevent.

Ultimately, the Sandin defendants — licensed or otherwise — procured a policy that, but

for plaintiff’s failure to pay and, arguably, Oregon Mutual’s improper notification of
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cancellation of the policy, would have covered plaintiff’s losses alleged in its complaint.
Therefore, causes of action numbers three, four, six, and seven inasmuch as they assert that
Dave Sandin’s licensing status somehow resulted in plaintiff’s failure to pay and Oregon
Mutual’s cancellation of plaintiff’s insurance policy and denial of its claim of loss must be
dismissed pursuant to NRCP 12(b)(5).
4, CONCLUSION

Plaintiff’s failure to pay its premium is the sole and proximate cause of Oregon
Mutual’s cancellation of its insurance policy and resulting denial of a claim of loss occurring
after the cancellation. For the foregoing reasons, defendants Dave Sandin and Sandin & Co.
respectfully request that this Honorable Court enter an order dismissing plaintiff’s case against

them,

DATED this ?«lﬂ‘day of December, 2012.
HUTCHISON & STEFFEN, LLC

PeccoleRsofessional Pa

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
pleeutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
David Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that [ am an employee of HUTCHISON & STEFFEN,

LLC. and that on this 2 [z*‘c.lay of December, 2012, I caused the above and foregoing document
entitled MOTION TO DISMISS to be served as follows:

2

|m]

|0

=]

by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

to be served via electronic mail; and/or

pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the
Eighth Judicial District Court’s electronic filing system, with the date and time
of ctllfle electronic service substituted for the date and place of deposit in the mail;
and/or

to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie
LANGFORD MCLETCHIE LLC
616 S. Eighth Street

Las Vegas, NV 89101

V. Andrew Cass

Kristin E. Meredith

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, NV 89118

Attorneys for plaintiff

O.P.H of Las Vegas Inc.

Attorneys for Oregon Mutual Insurance Co.

Ry

An employee of Hutchison & Steffen, LLC

11

APP00133




LANGFORD MCLETCHIE LLC

ATTORNEYS AT LAW
616 SOUTH EIGHTH STREET

LAS VEGAS, NEVADA §9101

—

[ N o = o R I = L L S S T s |

[ TR N T 0 I 5 TR 5 TR N TR 6 T N EE S5 R e e T e T e T T = S SR S
0 N N i Bk W o= O O 0 Y i B W Y e

Electronically Filed
01/10/2013 05:37:15 PM

Qi b s

CLERK OF THE COURT

OMD

MARGARET A. MCLETCHIE
Nevada State Bar No. 10931
ROBERT L. LANGFORD
Nevada State Bar No. 003988
LANGFORD MCLETCHIE LLC
616 S. Eighth Street

Las Vegas, NV 89101

(702) 471-6565
maggic@nvlitigation.com
Attorneys for Plaintiff’

O.P.H. of Las Vegas Inc.

DISTRICT COURT
CLARK COUNTY NEVADA
O.P.H. of Las Vegas Inc., Case No.: A-12-672158
Plaintiff,

Dept. No.: XXVII
Vs.

OPPOSITION TO SANDIN
Oregon Mutual Insurance Company, Dave | DEFENDANTS’ MOTION TO
Sandin, and Sandin & Co., DISMISS

Defendants.

L INTRODUCTION

Rather than limiting themsclves to the pleadings, in an attempt to distract from their
high burden, Dave Sandin and Sandin & Co. (collectively, the “Sandin Defendants”™) cite
self-serving “facts” that are outside the record. Specifically, the Sandin Defendants defame
the Original Pancake House’s credit history—which is both irrelevant and is improper of
the Sandin Defendants to reveal in any case. Further, the Sandin Defendants misapprehend
the nature of this lawsuit. It is not contested that the Original Pancake House (“O.P.H.”)
failed to make the July 26, 2012 insurance premium payment. However, both Nevada law

and the underlying insurance contract require an insurer to provide notice of cancellation to
1
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both the insured and the insured’s agent before actually canceling a policy. For that legal
and contractual requirecment to provide the agent notice to have any meaning, an insurance
company must actually provide the notice to the insured’s agent and the agent must then act
on the notice by contacting the insured to allow them to cure late payments.

Here, as the Complaint explains, while the Sandin Defendants deny they received
notice, Oregon Mutual claims that it did in fact provide notice to the Sandin Defendants. If
Orcgon Mutual did provide notice to the Sandin Dcfendants, then the Sandin Defendants
breached their duties to O.P.H. by failing to warn O.P.H. of the cancellation. Further, if|
Oregon Mutual did not send notice to the Sandin Defendants, the Sandin Defendants
breached their duties to O.P.H. by recommending Oregon Mutual as a suitable insurance
provider." Not surprisingly, given Dave Sandin’s failure to comply with Nevada law, he
failed to recommend a suitable provider that would comply with Nevada notice
requirements.

The Complaint alleges five causes of action against the Sandin Defendants: fraud in
the inducement (the third causc of action three); fraud (the fourth cause of action), breach
of fiduciary duty (the fifth cause of action); violation of Nev. Rev. Stat. § 686A.310 (the
sixth cause of action), and negligence (seventh cause of action seven). O.P.H. has
sufficiently pled each of these causes of action, and the Sandin Defendants’ Motion to
Dismiss must be denied.

"
i
"
i

" In any case, at this juncture, O.P.H. has no way of knowing whether valid notice was
actually sent to the Sandin Defendants. Resolving that question is a factual matter to be
probed through discovery and presented to a jury.

2
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IL. FACTS

The Sandin Defendants state that in procuring insurance for O.P.H., they
encountered “great difficulty due to plaintiff’s credit history and coverage requirements.”
(Motion to Dismiss at p.1:24-2:1) This is untruc and unsupported. It is also irrclevant.

The truth is that O.P.H. “had a long-standing relationship of trust and reliance
with the Sandin Defendants.” (Complaint at q 122) Dave Sandin acted as O.P.H.’s
insurancc agent for a number of yecars and sold a number of policics to O.P.H. (/d. at 4 11.)
Further, “[t]hroughout the course of dealing with the Sandin Defendants, O.P.H. relied on
Defendant Dave Sandin to recommend suitable insurance...” (/d. atq 14.)

O.P.H. trusted that the Sandin Defendants were properly licensed to sell insurance
in Nevada. Dave Sandin, however, was not. (Motion to Dismiss at p. 4:27-28.) In
December of 2011, O.P.H. had other insurance. However, Dave Sandin recommended that
O.P.H. switch to Oregon Mutual. (/d. at9 16.) O.P.H. followed Dave Sandin’s advice and
entered a contract with Oregon Mutual. (/d. at 9| 17.)

O.P.H. mistakenly failed to pay onc month’s premium duc under that insurance
contract on July 26, 2012. (/d. at§ 24.) However, the insurance contract does not allow
Oregon Mutual to cancel for nonpayment until notice has been provided to both O.P.H. and
the insurance agent. (/d. at9 18.)

As for notice to O.P.H., it is important to note that, contrary to the Sandin
Dcfendants’ suggestion (Motion to Dismiss at p. 5:8-10), the Complaint docs not state that
Oregon Mutual provided a cancellation notice to O.P.H. In fact, the Complaint states:

Defendant Oregon Mutual claims that it sent a cancellation notice
to O.P.H. on August 1, 2012 with an effective cancellation date of
August 16,2012.

(Complaint, 9/ 25.) O.P.H. never received any notice. (/d. at 9 6.)

? Capitalization from the Complaint is not replicated here.
3
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As for notice to the Sandin Defendants, O.P.H. does not have personal knowledge
as to whether Oregon Mutual provided valid notice to the Sandin Decfendants. Indeed,
while the Sandin Defendants deny that they received notice (Motion to Dismiss at p. 5:10-
11), Oregon Mutual asserts otherwise (Oregon Mutual’s Answer at § 19). Thus, whether
Oregon Mutual actually did provide notice to the Sandin Defendants is a factual question
which O.P.H. is entitled to discovery on.

If cither Oregon Mutual or the Sandin Defendants had wamed it of Orcgon
Mutual’s intention to cancel the policy, O.P.H. would have made payment and had
coverage. O.P.H. was entitled to rely on the fact that it would be protected against an
accidental missed payment or potential problems such as mailing issues. Specifically, it
was entitled to expect that Oregon Mutual would comply with its obligation to provide
notice of cancellation to the Sandin Defendants and that the Sandin Defendants would in
turn warn them so they avoided a lapse in insurance. Indeed, “[t]hroughout the course of’
dealing with the Sandin Defendants, O.P.H. relied on Defendant Dave Sandin to warn [it]
when premium payments were late.” (Complaint, q 13.)

Not only did both Oregon Mutual and the Sandin Defendants fail to ensure that
O.P.H. received notice of cancellation, they appear to have affirmatively obscured the fact
that the coverage was in jeopardy. Both Oregon Mutual and the Sandin Defendants had
contact with O.P.H after the notice of cancellation was allegedly sent. (Complaint at 9 33;
9 38.) Indeccd, the Sandin Defendants had extensive contact with O.P.H. and failed to
mention any notice of cancellation. (/d. at9 33,9 37.)

As a result of these events, O.P.H. was denied coverage for losses incurred in
connection with a fire that occurred on August 17, 2012, (/d. at 36,9 41.)

"
"
M
"
1
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III. LEGAL ARGUMENT

A. Standard for Motion to Dismiss Pursuant to Rule 12(b)(5)

Nevada Rule of Civil Procedure 12(b)(5) allows the Court to dismiss a complaint
for “failure to state a claim upon which relief can be granted.” However, motions to
dismiss are rarely granted.

A Complaint need only contain “a short and plain statement of the claim showing
that the pleader is entitled to relief.” Nev. R. Civ. P. 8(a). “The test for determining
whether the allegations of a complaint are sufficient to assert a claim for relief is whether
the allegations give fair notice of the nature and basis of a legally sufficient claim and the
relief requested. Vacation Village v. Hitachi Am., 110 Nev. 481, 484 (Nev. 1994) (quoting
Ravera v. City of Reno, 100 Nev. 68, 70 (1984)) (recently cited in Munda v. Summerlin Life
& Health Ins. Co., 267 P.3d 771 (2011).°

In evaluating whether a complaint is legally sufficient, “[a] court “must construe the
pleading liberally and draw cvery fair intendment in favor of the [non-moving party].”
Vacation Village v. Hitachi Am., 110 Nev. at 484. “All factual allegations of the complaint
must be accepted as true.” Id. (citing Capital Mortgage Holding v. Hahn, 101 Nev. 314,
315 (1985)). The moving party bears a high burden in trying to show that a Complaint is
not legally sufficient. “A complaint will not be dismissed for failure to state a claim ‘unless
it appcars beyond a doubt that the plaintiff could prove no sct of facts which, if accepted by
"

1
"
1

* Despite recent changes in federal law establishing heightened pleading requirements (see,
e.g., Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 555 (2007); Ashcroft v. Ighal, 556 U.S.
662(2009)), the Nevada standard remains unchanged and the high burden remains in place.

5
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the trier of fact, would entitle him [or her] to relief.”” Vacation Village, 110 Nev. at 484,
(citing Edgar v. Wagner, 101 Nev. 226, 228 (1985)."
The Sandin Defendants cannot meet this high burden, and the Motion to Dismiss

must be denied.

B. The Complaint Sufficiently Alleges That The Sandin Defendants
Failed To Meet Legal Duties Owed To O.P.H.

The Sandin Defendants try to give the impression that O.P.H. is irresponsible. That
is not the case. The Sandin Defendants also argue that the Complaint is centered on the
premise that the Sandin Defendants should have to remind O.P.H. to pay its bills each
month. (See Motion to Dismiss at p. 7.) However, that is not the basis of O.P.H.’s claims.
As the Complaint sufficiently alleges, O.P.H. was entitled to have Oregon Mutual provide a
copy of any cancellation notice to the Sandin Defendants and, if that notice was made, the
Sandin Defendants had a duty to warn it that its insurance coverage was in jeopardy. As
detailed below, the Sandin Defendants also owed O.P.H. a duty to recommend an insurance
provider that would fulfill its contractual obligations and follow Nevada law.

Notice of cancellation is required by both state law and by the contract.
(Complaint, 94| 18.) Nevada state law states that an insurer may cancel a policy for
nonpayment of premiums by giving written notice of cancellation to the insured at least ten
(10) days prior to canccllation. Necv. Rev. Stat. § 687B.320. That notice must also be sent
to the agent. Nev. Admin. Code 687B.530 (“Each insurer shall also provide a copy of the
notice of cancellation of a policy to the agent who wrote the policy.”). The Contract

mirrors those provisions. (Complaint, 4 18.) As discussed more fully below, the

* The Supreme Court scrutinizes orders dismissing complaints closely and reviews them de
novo. Munda, 267 P.3d at 774 (Nev. 2011). “The standard of review for a dismissal under
NRCP 12(b)(5) is rigorous . . . .” Vacation Village, 110 Nev. at 484,

6
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allegations in the Complaint sufficiently plead the Sandin Defendants’ duties, and their

breaches of those duties.

1. The Sandin Defendants Were Required To Warn O.P.H.
Regarding Cancelation Notices.
The Sandin Defendants correctly point out that the notice provisions are in place
because the agent is the most appropriate entity to help an insured restore coverage and
avoid loss:

The policy behind the contractual provision and Nevada law
requiring that Oregon Mutual must provide notice to the agent as
well as to the insured is most likely to protect plaintiff from the
exact incident that occurred here.

(Motion to Dismiss, p. 7, fn. 2.) However, the Sandin Defendants are incorrect that the
obligation to warn “falls squarely on Oregon Mutual’s shoulders, not the Sandin
[Dlefendants.” (/d. (emphasis in the original).) If the contractual provision and Nevada
law providing for notice to the agent are to have any meaning and meet their policy goals
of avoiding loss, then the Sandin Defendants must in turn be required to actually do
something with the notice they receive.

The Sandin Defendants appear to concede this duty to warn on some level but argue
that the “purported duty would only arise upon the Sandin [D]efendants’ receipt of notice
from Oregon Mutual that the plaintiff’s policy was in danger of cancellation for non-
payment.” (Motion to Dismiss at p. 7.) What the Sandin Defendants fail to grasp is that
the converse is also true: if the Sandin Defendants did receive notice from Oregon Mutual,
they should have warned O.P.H. In fact, Oregon Mutual claims it did provide notice.
(Orcgon Mutual's Answer, 4 19.) While the Sandin Defendants claim otherwise (Motion to
Dismiss at p. 8), that factual dispute of course cannot be resolved on a motion to dismiss.
See Nehls v. Leonard, 97 Nev. 325, 328 (1981) (“A litigant has a right to trial where there
1
"
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is the slightest doubt as to the facts.”) Indeed, O.P.H. has no way of resolving the issue
without the benefit of discovery.” O.P.H. has alleged that the Sandin Defendants failed to
properly warn it of the notice of cancellation. (Complaint, § 26.) At this juncture, that is

all that is required and the Complaint is sufficient. Vacation Village, 110 Nev. at 484

2. The Sandin Defendants Owed O.P.H. The Duty of Procuring
Appropriate Insurance.

The Sandin Defendants maintain that their duties to O.P.H. were met by simply
procuring an insurance policy with fire coverage. (Motion to Dismiss, p. 7:9-12.)
However, their duty is broader: they had a duty to find O.P.H. suitable insurance. (Keddie
v. Beneficial Inc. and Jerry McDonald, 94 Nev. 418, 420 (1978).) Indeed, the Sandin
Defendants concede that they had the duty to find O.P.H. “insurance that meets the
insured’s needs.” (Motion to Dismiss at p. 6:26-27 (citing Keddie, 94 Nev. 418).)

The Sandin Defendants did not procure insurance that met O.P.H.’s needs. O.P.H.
had a long history of rclying on the Sandin Decfendants’ judgment and discretion in
procuring insurance. Dave Sandin has been O.P.H.’s insurance agent for over ten years.
(Complaint, 9 11.) Over those years, he has sold multiple business insurance policies to
O.P.H. (Id)) O.P.H. has relied on Dave Sandin to recommend suitable insurance for its
business needs. (/d. at 9| 14.) Further, throughout their course of dealing, Dave Sandin has
warncd O.P.H. when its payments were late and O.P.H. has rclied on Dave Sandin to do so.
(Id. at 9 13.) Thus, the Sandin Defendants knew or should have known that they should
find a provider that would provide both O.P.H. and the Sandin Defendants with notice.

Finding O.P.H. appropriate insurance included finding an insurance provider who would

* Further, there are both factual and legal questions as to whether the electronic notice was
actually provided and whether it was sufficient.

8
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follow Nevada State law and the terms of the contract, including giving notice of
cancellation.

However, for unknown reasons, the Sandin Defendants suggested to O.P.H. that it
switch to Oregon Mutual. (Complaint, 4 16.) O.P.H. followed its recommendation. (/d. at
1M 16-17.) It did so at its peril because the Sandin Defendants failed to procure insurance
that met O.P.H.’s needs. O.P.H. required an insurance provider that would abide by the
contractual terms, and follow Nevada law. Nevada law and the Contract require that notice
of cancellation be sent to both the insured and the insurance agent. (/d. at § 18.) The
Sandin Defendants claim Oregon Mutual never sent notice of cancellation to them.
(Motion to Dismiss, p. 5:10-11.) O.P.H. did not receive notice until after the contract had
been cancelled. (Complaint, 9 26.) If O.P.H. had received the notice prior to the
cancellation, it would have remedied the late payment. (/d. at 4 32.) The Complaint
sufficiently alleges the Sandin Defendants had a duty to find insurance that met O.P.H.’s
needs, but failed to do so.

The Sandin Defendants® reliance on Keddie to argue that the Sandin Defendants
cannot be liable despite these extensive allegations in the Complaint is misplaced. Keddie
is factually distinguishable. 94 Nev. 418. There, the plaintiff was simply pursuing a
negligence claim against an agent for failing to obtain an insurance policy to cover his boat
before he suffered a loss. Keddie, 94 Nev. at 419. The Nevada Supreme Court found for
the defendant agent becausc the plaintiff has failed to inform the agent that he neceded
commercial coverage—and, thus, the policy the agent was directed to procure would not
have covered the loss in any case. Keddie, 94 Nev. at 420. Here, in contrast, the Sandin
Defendants are not pursuing a negligence claim for failing to procure insurance in time and,
unlike in Keddie, the Sandin Defendants were well aware that O.P.H. needed an insurance
provider that would comply with the notice requirements, including by warning the Sandin
Defendants themselves.

"
1
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3. The Complaint Sufficiently Alleged A Cause of Action for
Breach of Fiduciary Duty.

The Complaint sufficiently alleges that a fiduciary relationship existed between
O.P.H. and the Sandin Defendants and that the Sandin Defendants’ actions fell below that
standard. The Nevada Supreme Court has defined a fiduciary relation as that which exists
between “two persons when one of them is under a duty to act for or to give advice for the
benefit of another upon matters within the scope of the relation.” See Stalk v. Mushkin, 199
P.3d 838, 843 (2009) quoting the Restatement (Second) of Torts § 874 cmt. a. Here,
O.P.H. had a long history of relying on the Sandin Defendants’ judgment and discretion in
procuring insurance. Dave Sandin has been O.P.H.’s insurance agent for over ten years.
(Complaint, 9 11.) Over those years, he has sold multiple business insurance policies to
O.P.H. (/d.)) O.P.H. has relied on Dave Sandin to recommend suitable insurance for its
business needs. (/d. at 4 14.) Further, throughout their course of dealing, Dave Sandin has
warned O.P.H. when its payments were late and O.P.H. has relied on Dave Sandin to do so.
(Id. at9 13.)

A breach of fiduciary duty seeks damages for injuries from tortious conduct of one
who owes a fiduciary duty. Stalk, 199 P.3d at 843. The Complaint alleges that the Sandin
Defendants failed to recommend an appropriate insurer. (Complaint, § 70.) They further
failed to ensure notices of cancellation were provided to O.P.H. and deviated from the
standard of carc of a rcasonably compectent insurance agent. (/d.)

As a result of the Sandin Defendants’ failures to recommend an appropriate insurer
and cnsure that notices of cancellation were sent, O.P.H. failed to receive any notice of
cancellation prior to cancellation of its contract. (/d. at 926, 9 71.) O.P.H. was harmed as
a result: Oregon Mutual failed to compensate for its losses caused by the fire. (/d. at 9§ 41.)
The Complaint pleads sufficient allegations to give the Sandin Defendants fair notice of the
nature and basis of a claim of breach of fiduciary duty, and the Motion to Dismiss should

be denied. Vacation Village, 110 Nev. at 484,

10
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C. The Complaint Sufficiently Alleges That The Sandin Defendants’
Actions Were The Cause Of O.P.H.’s Injuries.

The Sandin Defendants argue that that the third cause of action (fraud in the
inducement), the fourth (fraud), the sixth (violations of Nev. Rev. Stat. 686A.310), and the
seventh (negligence) should be dismissed for failing to plead a connection between Dave
Sandin’s failure to be licensed and O.P.H’s damages (Motion to Dismiss, p. 8:23-26). Itis
not the casc that the damages O.P.H. suffered would have occurred regardless of the Sandin
Defendants’ actions. (Motion to Dismiss, p. 4:14-16.) For example, as detailed above, if
Oregon Mutual’s claim that it did provide notice to the Sandin Defendants is correct, then
the Sandin Defendants are unquestionably the cause of O.P.H.’s damages, as even they
appear to concede. Thus, contrary to the Sandin Defendant’s claim, the Complaint alleges
a nexus between Dave Sandin’s unlicensed sale of insurance and harm to O.P.H.°

Specifically, there is a nexus between Dave Sandin’s lack of a license and the harm
suffered. Dave Sandin was the agent for O.P.H., and O.P.H. worked directly with Dave
Sandin. (Complaint, 4 11, 4] 17; Motion to Dismiss, p. 4:24-25.) Dave Sandin was not
licensed in Nevada. (Complaint, § 20; Motion to Dismiss, p. 4:27-28.) Requiring that an
agent be licensed in Nevada cnsures that the agent is qualified to sell insurance in the State
and to protect insureds. Dave Sandin directed O.P.H. to change providers to Oregon
Mutual. (Complaint, 9 16). Given that he was unlicensed in Nevada, it is not surprising
that Dave Sandin failed to recommend an insurer who was not going to comply with
Nevada law regarding providing notice before cancellation. The Complaint sufficiently
alleges this nexus between Dave Sandin’s lack of a license and its harm. (See Complaint,

952,960,962,967,975,9 78, 9 84.)

% In addition, O.P.H. paid the Sandin Defendants for their service of finding insurance for
O.P.H., which Defendants were not properly licensed to do. (Motion to Dismiss, p. 4:27-
28.) The Complaint thus also prays for disgorgement for monics paid directly and as
commission on the sale of insurance. (Complaint, p. 16:15-16.)

11
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Further, the Sandin Defendants focus only on the nexus between Dave Sandin’s
lack of a license but ignore the other allegations of acts by the Sandin Defendants that
O.P.H. alleges caused harm. Dave Sandin’s lack of a license is not the only act by the
Sandin Defendants at issue. For example, the Complaint also alleges that the Sandin
Defendants misrepresented that Oregon Mutual was an appropriate insurance provider for
O.P.H., including by misrepresenting that Oregon Mutual would follow state laws and the
terms of the contract to provide notice of canccllation. (Complaint 9| 16, 9 52, § 63, 9 70,
4/ 75.) The Complaint alleges that these actions were the proximate cause of harm suffered
by OP.H. (/d. at 9 60, 9 67, 9 71, 9 78.) Further allegations of acts by the Sandin
Defendants are included in each cause of action as detailed below. The Sandin Defendants
strangely focus entirely on the lack of license, and fail to address any of the many other
allegations at all (see Motion to Dismiss), and thus fail to meet the high burden for a
motion to dismiss.

As detailed below, cach cause of action is sufficient. The Complaint gives fair
notice of the naturc and basis of legally sufficient claims and the relief requested, and the

Motion to Dismiss should thus be denied. Vacation Village, 110 Nev. at 484.

1. The Complaint Sufficiently Alleges a Cause of Action for
Fraud In the Inducement.

The Complaint sufficiently alleges a claim for fraud in the inducement (third cause
of action). A claim for fraud in the inducement must allege: (i) a false representation; (ii)
the defendant’s knowledge or belief that the representation is false; (iii) the defendant’s
intention to induce the plaintiff; (iv) the plaintiff’s justifiable reliance on the
misrepresentation; and (v) damage to the plaintiff resulting from the reliance. See J.A.
Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 102 Nev. 277, 291 (2004).

(i) false representation

The Complaint alleges that “Defendant Dave Sandin, misrepresented material facts,

including but not limited to whether he was licensed in Nevada and that Oregon Mutual

Insurance would meet O.P.H.’s nceds.” (Complaint, § 52.)
12
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(ii) the defendant’s knowledge or belief that the representation is false

The Complaint alleges the Sandin Defendants knew these representations were false

or had insufficient bases for making them. (Complaint, 4 53-54.)
(iii) the defendant’s intention to induce the plaintiff’

The Complaint further alleges these misrepresentations were made with the purpose
of inducing O.P.H. to enter into the contract with Oregon Mutual, and obtaining payments.
(Id. at 9| 58.)

(iv) the plaintiff’s justifiable reliance

O.P.H. had a long history of trust and reliance on the Sandin Defendants. (/d. at
M 11-12.) O.P.H. depended on the Sandin Defendants to procure appropriate insurance
(id. at | 14) and purchased Oregon Mutual insurance from the Sandin Defendants based on
these misrepresentations (id. at 9 16, 9 59).

(v) damage to the plaintiff resulting from the reliance

Finally, the Complaint alleges that the insurance provider the Sandin Defendants
rccommended, Orcgon Mutual, failed to follow state law and the terms of the contract,
resulting in Oregon Mutual’s failure to compensate for O.P.H.’s losses. (/d. at 441, 60.)
O.P.H. paid premiums and depended on Oregon Mutual to compensate for losses, “as a
direct and proximate result of Plaintiff’s justifiable reliance on Defendant’s

misrepresentations.” (/d. at g 60.)

2. The Complaint Sufficiently Alleges a Cause of Action for
Fraud.

Similarly, the Complaint sufficiently alleges a cause of action for fraud (fourth
cause of action), including that the Sandin Defendants’ misrepresentations were a
proximate cause of O.P.H.’s injury. A claim of fraud requires: (i) a false representation
made by the defendant; (ii) the defendant’s knowledge or belief that the representation is
false, or an insufficient basis in making the representation; (iii) the defendant’s intention to

induce the plaintiff to act; (iv) the plaintiff’s justifiable reliance on the misrepresentation;

13

APP00146




LANGFORD MCLETCHIE LLC

ATTORNEYS AT LAW
616 SOUTH EIGHTH STREET

LAS VEGAS, NEVADA §9101

—

[ N o = o R I = L L S S T s |

[ TR N T 0 I 5 TR 5 TR N TR 6 T N EE S5 R e e T e T e T T = S SR S
0 N N i Bk W o= O O 0 Y i B W Y e

and (v) damage to the plaintiff resulting from such reliance. See Bulbman v. Nevada Bell,
108 Nev. 105, 110-111 (1992).
(i) a false representation made by the defendant
In the Complaint, O.P.H. alleges, “Defendant Sandin Insurance, by and through its
agent Defendant Dave Sandin, misrepresented that Defendant Oregon Mutual was a
reliable and appropriate insurance company for O.P.H.’s needs, and that Defendant Oregon
Mutual would provide notice to O.P.H. and to Defendant Dave Sandin before canceling the
contract.” (Complaint, 4| 63.)
(ii) the defendants’ knowledge of falsity, or insufficient basis
The Complaint alleges the Sandin Defendants knew or believed these
representations to be false, or had insufficient bases for making them. (/d. at 9 64.)
(iii) the defendant’s intention to induce the plaintiff to act
The Complaint alleges that the Sandin Defendants made misrepresentations
intending for O.P.H. to rely on them. (/d. at 9 65.) They were made as a part of the Sandin
Defendants’ recommendation for O.P.H. to change insurers to Orcgon Mutual in December
of 2011. (/d. aty 16.)
(iv) the plaintiff’s justifiable reliance on the misrepresentation
The Complaint sufficiently alleges justifiable reliance. O.P.H. and the Sandin
Defendants had a long relationship history as insurance agent and insured. (/d. at9 11.)
Throughout thosc years, O.P.H. rclicd on the Sandin Defendants to recommend suitable
insurance. (/d. at Y 14.) In justifiable reliance on the misrepresentations made by the
Sandin Defendants (id. at 9 66) and signed a contract with Oregon Mutual in December of
2011 (id. at 9 17).
(v) damage to the plaintiff resulting from such reliance
Lastly, the Complaint sufficiently alleges that O.P.H. has been substantially
damaged as a direct and proximate result of those misrepresentations. (/d. at 4 67.)
O.P.H.’s reliance on the Sandin Defendants and their representations induced O.P.H. to

move their insurance policy to Oregon Mutual. (/d. at § 12, 9 16.) They relied on Oregon
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Mutual to compensate for losses because of the Sandin Defendants’ representations of
Orcgon Mutual as an appropriate insurance provider, and of Dave Sandin as a licensed
insurance agent. (Complaint, 9 63.) However, Oregon Mutual failed to be an appropriate
insurance provider because it failed to follow state law and the terms of the contract,
contrary to the Sandin Defendants’ representation, resulting in failure to compensate for

losses suffered by O.P.H. (/d. at 41, 9 60.)

3. The Complaint Sufficiently Alleges a Cause of Action for
Violation of violations of Nev. Rev. Stat. 686A.310 (Unfair Insurance
Practices).

The Complaint alleges that the Sandin Defendants violated Nevada statutes (the
sixth cause of action) by selling insurance without a license, and also by failing to procure
appropriate insurance for O.P.H., and that those violations were the proximate cause of the
harm suffered by O.P.H.

The Sandin Defendants violated Nev. Rev. Stat. § 686A.310 by misrepresenting
that Oregon Mutual would follow Nevada law and the terms of the contract by providing
notice to O.P.H. (Complaint, § 75.) Nev. Rev. Stat. § 686A.310 offers sixteen (16)
activities “‘considered to be an unfair practice.” The very first one of which is
“misrepresenting to insureds or claimants pertinent facts or insurance policy provisions
relating to any coverage at issue.” Nev. Rev. Stat. § 686A.310(1)(a). Whether an
insurance provider follows Nevada law and abides contractual provisions are “pertinent
facts” that relate to coverage. (Complaint, § 75.) The Sandin Defendants violated Nev.
Rev. Stat. § 686A.310 by misrepresenting to O.P.H. that Oregon Mutual was an appropriate
insurer.  (/d. at 4 75-76.) O.P.H. changed insurance providers based on that
representation. (/d. at 49 16-17, 9 59, 9/ 72.) In fact, Oregon Mutual failed to follow state
law and the terms of the contract (id. at 9 27), leading to failure to cover losses suffered by
O.P.H. (id. at q 41.). Thus, O.P.H. sufficiently pled a connection between Sandin

Defendant’s actions and the harm suffered.
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4. The Complaint Sufficiently Alleges a General Cause of Action
for Negligence.

A negligence claim (seventh cause of action) requires four clements: (i) the
existence of a duty of care; (ii) a breach of that duty; (iii) causation; and (iv) damages.
Sanchez v. Wal-Mart, 221 P.3d 1276, 1280 (2009). One way of showing negligence is
negligence per sc.  The Complaint sufficiently alleges negligence per se but the
Complaint’s allegations are not limited to such. The Complaint also sufficiently alleges a
general cause of action for negligence.

(i) duty

The Complaint alleges the Sandin Defendants owed O.P.H. duties, including
fiduciary dutics, and a duty of rcasonable carc. (Complaint, § 12, 9 14, 9 17, 9 69,9 70, 9
84,9 85.)

(ii) breach of duty

The Sandin Defendants breached those duties by failing to recommend an
appropriate insurance provider (id. at § 27, 9 41, § 70), practicing without a license (id. at
9 20, 9 80) and making material misrepresentations (id. at § 34, 4 29, 9 52, 9§ 54, 9 62-63).
The Sandin Defendants actions fell below the standard of care of a reasonably competent
insurance agent. (/d. at9 70.)

(iii) causation

The Sandin Defendants” breaches directly and proximately caused the harm O.P.H.
suffered. (Id. at9q 71,9 88.) O.P.H. entered into an insurance contract with Oregon Mutual
as a result of the Sandin Defendants’ representation of Oregon Mutual as a suitable
provider. (/d. at 4 16-17.) Oregon Mutual failed to follow state law and the terms of the
contract (id. at 4 27), lcading to failure to cover losses suffered by O.P.H (id. at 4 41).

(iv) damages
O.P.H. suffered loss from an August 17, 2012 fire (Complaint, 4 36), for which

Oregon Mutual denied coverage (id. at § 41). As detailed above, the Complaint sufficiently
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alleges that O.P.H. would not have suffered the damages if it were not for the Sandin

Defendants® breaches.

S. The Complaint Sufficiently Alleges a General Cause of Action
for Negligence Per Se

Causc of action seven also sufficiently alleges a cause of action for negligence per
se. A negligence per se claim arises when the duty is created by a statute. Sanchez v. Wal-
Mart Stores, Inc., 221 P.2d 1276, 1283 (2009). Violation of that statute establishes the
duty and breach ¢lements of negligence when the injured party is in the class of persons the
statute is intended to protect and the type of injury is the type which the statute is intended
to protect against. /d.

Nev. Rev. Stat. § 598.0923 says a person engages in a deceptive trade practice
when in the course of business, they conduct that business without all required licenses,
fail to disclose a material fact in connection with the sale or lease of goods or services, or
violate a state statute relating to the sale or lecase of goods or services. Nev. Rev. Stat.
§ 598.0923. As described above, the Sandin Defendants sold insurance without the
required licenses, failed to disclose material facts in connection with procuring insurance
for Plaintiff, and violated state statutes in doing so. (Complaint, 9 84-88.)

O.P.H., the insured, is in the class of persons that Nevada’s Deceptive Trade
Practices Act was designed to protect—consumers. (/d. at 9 89.) As the title suggests, the
Act is intended to prevent the public from harm resulting from deceptive practices in sales
and lease transactions. In Erwin v. State, the Nevada Supreme Court considered Nev. Rev.
Stat. § 599, the subsequent chapter under Title 52, Trade Regulations and Prohibited Acts.
111 Nev. 1535 (1995). There, the Court wrote “this area of law is prophylactic in nature so
that the State can protect the marketplace and consumers from abuses.” Id. at 1543.
Further, Necv. Rev. Stat. § 41.600 defines “consumer fraud” as “an act prohibited by NRS
598.0915 to 598.0925, inclusive.” Nev. Rev. Stat. § 41.600(2)(e). O.P.H. was a consumer,

relying on the Sandin Defendants to procure insurance.
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In addition, contrary to the Sandin Defendants’ claim (see Motion to Dismiss, p.
9:24-26) the Complaint alleges that the injuries suffered by O.P.H. arc the types of injurics
the Act is meant to prevent. (Complaint, § 90 (“The injuries suffered by Plaintiff are the
type of injuries the Deceptive Trade Practices Act was meant to prevent™).) The Motion to
Dismiss miscategorizes the harm as “Oregon Mutual’s cancellation of Plaintiff’s insurance
policy.” (Motion to Dismiss, p. 9:24-25.) In fact, the harm caused by the Sandin
Decfendants is broader, including procuring inadcquate insurance for O.P.H. by
misrepresenting Oregon Mutual as an adequate insurance provider. (Complaint, 4 82.)
However, the Sandin Defendants recommended Oregon Mutual (id. at § 16), who failed to
follow state law and the terms of the contract, resulting in failure to compensate for losses

(id. at 9 41). Thus, the Complaint sufficiently alleges a cause of action for negligence.

IV.  CONCLUSION
Based on the forgoing, O.P.H. respectfully requests that the Sandin Defendants’
Motion to Dismiss be denicd. Of course, should this Court find that any causcs should be
dismissed, this Court should of course allow O.P.H. leave to amend its Complaint. Nev. R.
Civ. P. 15(a); See also, e.g., Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 22 (2003)(“[ W]hen
a complaint can be amended to state a claim for relief, leave to amend, rather than

dismissal, is the preferred remedy.”).

Respectfully submitted this, the 10" day of January, 2013.

By: _Margaret A. McLetchie
Margarct A. McLctchic
Nevada Bar No. 10931
LANGFORD MCLETCHIE, LLC
616 S. Eighth Street
Las Vegas, NV §9101
Telephone: (702) 471-6565
Facsimile: (702) 471-6540
Email: maggie(@nvlitigation.com
Attorneys for Plaintiff
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Patricia Lee (8287) i

Z Kathryn Branson (11540)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
plee@hutchlegal.com
kbranson@hutchlegal.com

CLERK OF THE COURT

Attorneys for defendants
David Sandin and Sandin & Co.

DISTRICT COURT
CLARK COUNTY, NEVADA
O.P.H. OF LAS VEGAS, INC,, ) Case No.: A-12-672158-C
Plaintiff, 3 Dept. No.: XXVII

v )
OREGON MUTUAL INSURANCE g REPLY IN SUPPORT OF THE
COMPANY, DAVE SANDIN, and SANDIN ) SANDIN DEFENDANTS’ MOTION
& CO,, ) TO DISMISS

Defendants. %

)

The gist of plaintiff’s complaint is quite clear and not “misapprehended” by the Sandin
defendants: plaintiff did not pay its July 26, 2012 premium; Oregon Mutual cancelled its
insurance policy as a result; Oregon Mutual did not provide notice of this cancellation to the
Sandin defendants; plaintiff’s restaurant was destroyed by fire; Oregon Mutual denied its
million dollar claim; and plaintiff does not think it should be held to task for its faulty
accounting practices. The Sandin defendants are not seeking to defame plaintiff by virtue of
their motion: rather, they merely point to the clear and unequivocal allegations set forth in
plaintiff’s complaint stating that they — the Sandin defendants — were not provided notice of
cancellation of plaintiff’s policy, and despite this fact, are somehow responsible for plaintiff’s
failure to pay and Oregon Mutual’s alleged failure to comply with Nevada law and the terms of

the contract. See 9927 and 28 (“Defendant OREGON MUTUAL did not send a cancellation
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notice to Defendant DAVE SANDIN. Defendant DAVE SANDIN did not receive a
cancellation notice.”) While the Sandin defendants do not concede that they had any duty to
police plaintiff’s and Oregon Mutual’s respective compliance with the contractual relationship
between them, assuming arguendo that such duty might exist, it could only arise if the Sandin
defendants had received notice that Oregon Mutual intended to cancel plaintiff’s policy. But
they did not, and even more telling, plaintiff explicitly and clearly pleaded that not only did
Oregon Mutual not send the Sandin defendants notice of the cancellation, but that Dave Sandin
never received any such notice.

In addition, plaintiff’s complaint is a “failure to procure” action that must be dismissed
because, ultimately, the Sandin defendants obtained insurance that met plaintiff’s needs but for
plaintiff’s own failure to pay its premiums and Oregon Mutual’s faulty notice practices.
Despite this, plaintiff claims that the Sandin defendants failed to procure suitable insurance for
its coverage needs. In fact, Oregon Mutual would presumably have covered the loss alleged in
this case had plaintiff paid its premiums. The fact that Oregon Mutual did not comply with
Nevada law or the parties’ contract in its notice practices was, under no circumstances,
foreseeable by the Sandin defendants. But for plaintiff’s own bad acts, its loss would have
been covered by Oregon Mutual. The Sandin defendants cannot be held liable for failure to
procure coverage that met plaintiff’s needs because the Sandin defendants did procure coverage
that met plaintiff’s needs and, ultimately, it was plaintiff’s fault Oregon Mutual denied its
claims, not the Sandin defendants’, and they could not possibly have foreseen that Oregon

Mutual would not comply with Nevada notice requirements in this instance.

1. The Sandin defendants did not receive notice of Oregon Mutual’s cancellation of
plaintiff’s insurance policy, and therefore had no legal duty — implicit or explicit —

to warn plaintiff their policy was about to be cancelled.
Plaintiff alleges in its complaint as follows: “Defendant OREGON MUTUAL did not

send a cancellation notice to Defendant DAVE SANDIN. Defendant DAVE SANDIN did not
receive a cancellation notice.” See 1 27 and 28. It does not matter whether Oregon Mutual’s
answer states otherwise. There is no set of facts which, if proven, could impose a duty on the

Sandin defendants to warn plaintiff that its policy was about to be cancelled where the Sandin

2
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defendants had not received notice of the cancellation themselves. And plaintiff’s opposition is
glaringly devoid of citation to even one case that imposes a duty on a broker of insurance to
monitor the insurance company’s actions after the insured and insurance company have entered
into a contractual relationship. Absent a legal duty to warn plaintiff that its premium was late,
plaintiff argues that it “relied” on the Sandin defendants to notify them of missed premium
payments. Unfortunately, such reliance is unjustified and unreasonable. The Sandin
defendants are not parties to the contract between plaintiff and Oregon Mutual, and are not
required to ensure either party’s compliance therewith. Regardless, plaintiff’s complaint
unequivocally states that the Sandin defendants did not receive a cancellation notice from
Oregon Mutual. Therefore, the Sandin defendants cannot be held liable for plaintiff’s failure to
pay its premium and Oregon Mutﬁal’s resulting cancellation of the policy when they
themselves were completely unaware that plaintiff had not made its premium payment, and that
Oregon Mutual was about to cancel plaintiff’s policy.

2. Plaintiff is not entitled to discovery on issues that it affirmatively pleaded in its

complaint and should not be permitted to rely on matters outside of the four
corners of its complaint.

Again, plaintiff clearly and unequivocally states in its complaint that the Sandin
defendants did not receive a notice of cancellation from Oregon Mutual, and that plaintiff itself
only received notice after the policy was actually cancelled.! See 9 26, 27, and 28. Strangely,
plaintiff then requests discovery on these issues to determine if its allegations, as pleaded, are
true. NRCP 56(f) relief is only available as a defense to a motion for summary judgment, and
further, these facts as alleged are not disputed by the Sandin defendants. Whether plaintiff
received notice or not is irrelevant to any alleged duty the Sandin defendants may have had to
notify plaintiff that its premium payment was overdue. Plaintiff is not entitled to discovery on
an issue that it affirmatively pleaded as truthful: that the Sandin defendants did not receive a

cancellation notice from Oregon Mutual. Absent a legal or rational basis to allow plaintiff

' Contrary to plaintiff’s statement on page 3, lines 19-23, the Sandin defendants properly
argued that any notice of cancellation plaintiff received from Oregon Mutual — according to the
allegations in its complaint — was received after the policy had already been cancelled.

3
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discovery on these claims, its request should be summarily denied.

Plaintiff also complains that the Sandin defendants “defamed” it by noting that they
struggled with finding suitable insurance for plaintiff because of its credit history, and that this
comment references matters “outside of the pleadings.” Ironically, and in the same breath,
plaintiff argues ad nauseam that the Sandin defendants told plaintiff to change insurance
companies. Plaintiff never alleged this in its complaint. Not only is this statement completely
inaccurate, but it presumes to place even more responsibility on the shoulders of the Sandin
defendants than is even alleged in the complaint and, therefore, should be completely
disregarded.

3. The Sandin defendants could not have misrepresented to plaintiff that Oregon

Mutual would not comply with Nevada law and the terms of its contract with

plaintiff if they did not know and had no reason to know that it would not follow
state law.

The Sandin defendants had no reason to believe that Oregon Mutual would not comply
with Nevada law or the terms of the policy requiring it to give notice of cancellation to both the
broker of the insurance and the insured. Each and every one of plaintiff’s misrepresentation-
based claims fails to assert how the Sandin defendants could be legally responsible for an act
that Oregon Mutual had not yet committed when the Sandin defendants recommended Oregon
Mutual to plaintiff. The same theory that exculpates a defendant for a third-party’s intervening
and superseding act is at play here: the Sandin defendants cannot be held liable for the
unforeseeable bad acts of Oregon Mutual. See Wood v. Safeway, Inc., 121 Nev. 724,121 P.3d
1026 (2005). And the Sandin defendants cannot misrepresent a fact that they did not know and
had no reason to know: that Oregon Mutual would not provide them and plaintiff with the
appropriate notices before cancelling the insurance policy.

Were this claim allowed to proceed, any agent could be sued any time a carrier
breached its contractual obligations s to the insured. This is tantamount to holding a car
dealership responsible for a finance company’s breach of its financing agreement with the
purchaser simply by virtue of the dealership’s procurement of the financing. This, of course,

would be absurd, as are the present allegations.
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OREGON MUTUAL INSURANCE COMPANY
400 NE Baker Slreet, PO Box 808, McMinnwile, OR 87128
BO0-58R-2141  +  FAX 5033763184

Commercial Lines

September 11, 2012

RE: BSP716685 OPH OF LAS VEGAS INC

TOWHOM IT MAY CONCERN:

To the best of my knowledge this is a true and certified copy of the captioned policy from the
period from 12/26/2011 to 12/26/2012

STEPHANIE STEVENS
Commercial Lines Support

mMs241 (542
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OPH OF LAS VEGAS INC
OPH GF LAS VEGAS #5
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LAS VEGAS

CR 97035
NV 89147-B801

THE NAMED INSURED 15

BUSINESS DESCRIPTION: CORPORAT| ON

RESTAURANTS CASUAL W/0 LOUNGE BILLING ACCOUMT: 121953462

I
é
:
H

§

‘ PREMISES DESCRIPTIONS
‘PREM‘ NO. 001 BLOG. NO. 001 PHEM. NO. 003 BLDG. NO. 001

L170 S FORT APACHE RD 4833 W CHARLESTON BLVD

LAS VEGAS NY  Ba1L7-3801 5 LAS VEGES NV Bgibb=-iki0 ;
| MORTGAGEE. I MOFTQAGEE. [

i

i retum for the payment of the premium, and subject o afi the terms of this policy, we agree with you to previde the ingurance as stated in thie policy.
This Caclarations Page or Continuation Certificate, when attached, campiates the abave numbered policy,

BASIC PROPERTY COVERAGE Limits of Insurance
Deductible § 2,500
Bulidings PREM.NC. poy BIEE N o REPLACEMENT COST * 691,000
Qo2 0ot REPLACEMENT COST £91,000
Business Personal Property  PREM.NO.  ppy  BIDGND. gy, REPLACEMENT COST $ 350,000
002 0G1 REFPLACEMENT COST 358G, 000
Thes poficy nchudes Business income Coverages, See paregraph A.5.1in Section | - Pasprerty of the BUSINESS COVERAGE FORM.
BASIC LIABILITY AND MEDICAL PAYMENTS
General Aggregate Limit (Othat than Products-Compisted Oparations; § 5 ,000,000
Products Compileted Operations Aggregate Limit $ 5 ,000, 00G
Liability and Medical Expenses Limit $ ,000,000
Medical Expsnses (per Paraon) s 5,000
Damags te Premiaos Rentod te You Limit g 100,000
Except for Damage to Premises Rented To You, each paid Siaim for the above coverages reduces the amount of the Nsurance we
provide during the applicable period. Please reter to paragreph 0.4, in Sect. [ - Liabifity of the BUSINESSOWNERS COVERAGE FORM,
OPTIONAL/MIISCELLANFOUS COVERAGES
HONEY/SECURITIES (SPECIAL FORM) [NS[DE s 16,000
OUTS{OE 2,000
EMPLOYEE DISHONESTY 10,000
LOC: 001 BLOG: 001 GLASS DEDUCTIBLE: WAIVED *
LOC: 002 BLDBG: 0O1 GLASS DEDUCTIBLE: WAIVED kS
HiRED AUTO LIABILITY k¥
EQUiPMENT BREAKDOWN EWDORSEMENT RER
&k

NOW-OWHED AUTO LIABILITY
* INCLUDED N BASIC PROPERTY

TR AT

4 Bt N-BASTE L HABTEITY
THESE FORRITATHID

FRenews or

Con

&k SEE #2071

TERRGRISM COVERAGE |S PROVIDED (M THIS PoLICY EREFER T0O M207!

FOR APPLICABLE FORMS) AT A PREMIUM OF
Replaces Polcy Mo
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FAY PLAN BIRECT BiLL

PHYOICE TO FOLLOW TOTAL PREBIUS

£ 18,478, 00

$68.00
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OREGON MUTUAL INSURANCE COMPANY MZOS0H (7-17)

. PO, Box B0B,  McMinnville, Cregon 87128 .
: BPOLICY DECLARATIONS REGIGNAL oFF9TE

Businessowners Protector Policy

POLICY NUMBER POLICY PERIOD & "W
7 PRESIDENT

BSP7166EE 12/26/201% to 1273672013
12:01 AR, Stenderd Time el Your Maiiing Address.

BLAREETY ML IRET CLIRTOMER SINCE- 12/28{2011 YOLR AGENT 000781 50 3R B B LT REPRE SENTATIVE
OPH OF LAS VEGAS INC SANDIN [NSURANCE GROUP

GPH OF LAS VEGAS #5 46 DA VINCI ST.

4170 § FORT APACHE RD LAKE OSWEGD OR 97035

LAS VEGAS NV Bgik7-8301

THE MAMED INSURED IS CORPORAT I ON
BUSINESS DESCRIPTION: RESTAURANTS CASUAL W/0 LOUNGE BiILLING ACCOUNT: 121953462

PREIISES DESCRIPTIONS s

PREM NO. 001  BLDG.NO 001 PREM.NO. 002  BIDG. KO ODT

k170 S FORT APACHE RD - 4B33 W CHARLESTOM BLVD

LAS VEGAS Ky  B91L47-B801 | LAS VEGAS NY  891L46-1L 10
MECATAAGEE j MORTGAGEE.

In returs jor the payment of the premium, and subject to alf the terms of this policy, we agree with you o provide the insurance s statad in this policy.
This Ceclarations Fage or Continuation Certificate, when atteched. completes the above numbsred policy.

BASIC PROPERTY COVERAGE Limits of inaurance
Deductible 5
Butidings PRENM. NG BLEIG. NO. 3
Buaineas Pereonal Property PREM, NC. BLOG. NO- 4

This peicy includes Businocs Inceme Coverages. Ses parpgraph AS.5in Section | - Property of the BUSINESS COVERAGE FOAM.

BASIC LIABILITY AND MEDICAL PAYHENTS
Generei Aggregate Limit (Other than Products-Completed Operstions)
Products Completed Oparationa Aggregate Limit
Liability and Medicai Expensas Limit
WBedical Expenseos (por Person}
Damege to Promisez Rented to You Limit

¥ 6 O B A

Esxcept for Demage io Premives Fented To You, sach paid claim for the above coverages reduces the amount of the insurancs we
provide during the applicabie peried. Please refer to paragraph D4, in Sect. It . Liabilty of the BUSINESSDOWNERS COVERAGE FORM.

OPTIOMALMISCELLAKECQUS COVERAGES

SPECIAL CLUSTER EWDORSEMENT & e
TERROR!SM COWERAGE Rkk
THESE FORMS APPLY. k&% SEE M2071 PAY PLAN DIRECT BillL

IWYOICE TO FOLLOW TOTAL PREMIUI &  INCLUGED
Fanews or Replacss Policy Mo 20608 (F-111

PROCESSED: 12/29/2G11 BY: DOHMAD
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OREGON BUTUAL INSURANCE COMPANY REGIONAL OFFICE cop
Forms and Endorsements
PoLicY numser: 53P7 16685 errecTIVE pave: 12/26/2071
nameD msurep: OPH OF LAS VEGAS (NC
KOTE:
ALL FORMS ON THIS PAGE APPLY TU ALL STATES UMLESS SUPERSEDED BY & STATE SPECIFIC FORM.
Lo
BP 1007 0702 YEAR 2000 EXCLUSION - LEABILITY
M2h42B 0106 AGGREGATE LIMIT OF INSURANCE PER LOCATION
MZL7TB 0106 EQUIPMENT BREAKDOWN ENDORSEHENT
M2071 0298 OREGON MUTUAL FORMS AND ENDORSEMENTS
#26208 0711 FUNGUS, WET ROT, DRY ROT AND BACTERIA EXCLUSIOGN
M2624B 0208 SPECIAL CLUSTER ENDORSEMENT
BPOL30 0702 PROTECT!VE SAFEGUARDS
BPOL1 0702 BUSINESS INCOME CHANGES-INCREASED PERIOD OF RESTORATION
BPOLBZ 0702 REMOVAL OF INSURANCE-TO-VALUE PROVISION
BPOLG3 0702 TOTAL POLLUTION EXCL W/ HEAT EQU!P AND HOSTILE FIiRE EXCEPT
BPOST7 1102 FUNG! OR BACTERES EXCLUSION
M2734LB 0104 HIRED AUTOC AND NOK-OWNMED AUTO LIABILITY
BPOOO3 07012 BUS INESSOWNERS COVERAGE FORM
BPO188 0510 NEVADA CHANGES FORM
BPGLO1 070z CALCULATION OF FREMIUM
1L0917 1185 RESIDENT AGENT COUNTERSIGNATURE ENDORSEMENT
BPO526 o108 EXCL OF CERT NBCR TERRORISM;CAP ON COVERED CERT ACTS LOSSES
M2732B ohog AMENDATORY ENMDORSEMENT
pE207t (2-08)
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BSPT 16685 OPH OF LAS VEGAS EFFECTIVE: 12/26/2011 PROCESSED: 12/28/201%
OREGON MUTUAL INSURANCE COMPANY M35 (1-08)

POLICYHOLDER DISCLOSURE
NOTICE OF TERRORISM
INSURANCE COVERAGE

A, Disclosure Of Premium
In accordance with the federal Terrorism Risk insurance Act, we are required to provide vou with a notice
disclosing the portion of your premium, if any, attributable to coverage for terrorist acts certified under the
Terrorism Risk Insurance Act. The portion of your premium atiributable fo such coverage is shown below.

B. Disciosure Of Federal Participation in Payment Of Terrorism Losses
The United States Govermnment, Department of the Treasury. will pay 8 share of terorism losses insured under the
federai program. The federai share equals 85% of that portion of the amount of such insured losses that exceeds
the applicable insurer retention. However, if aggregate insured iosses atiribulable {o terrorist acts certified under
the Terrorism Risk Insurance Act exceed $100 billion in a Program Year (January 1 through December 31}, the
Treasury shall not make any payment for any portion of the amount of such losses that exceeds $100 biliion.

However, your policy may contain other exciuslons which might affect your coverage, such as an exclusion for
nuclear events.

¢. Cap On Insurer Participation In Payment Of Terrorism Losses
if aggregate insurad losses atiributable to terrornist acts certified under the Terrorism Risk Insurance Act exceed
3100 billion in a Program Year (January 1 through December 31} and we nave met cur insurer deductible under
the Terrorism Risk insurance Act, we shail not be liable for the payment of any portion of the amount of such
insses that exceeds $100 bildon, and in such case insured 10s5es up to that amount are subject 10 pro rata
allocation in accordance with procedures established by the Secretary of the Treasury.

{nformation required to complete this schedule, if not shown below, will be shown in the Declarations,

Coverage Terrorism Premium

F43125 (1088 DEONG R
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BUSINESSOWNERS
BPO4 17 07 02

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EMPLOYMENT-RELATED PRACTICES EXCLUSION

This endorsement modifies insurance provided under the foliowing:
BUSINESSOWNERS COVERAGE FORM

The follewing exciusion is acded to Paragraph B. b.
Excluslons in Section li — Liabflity:

This insurance does not apply to
1. "Bodily injury” or "personal and advertising

The spouse, child, parent, brother or sister
of that person as a conseqguence of "bodily
injury” of "personal and advertsing injury to
that person at whom any of the
employment-related practices descrbed in

injury" to Paragraphs (1}, {2} or {3) above is directed.
a. Apersonarising out of any: 2. This exclusian applies:
(1) Refusal to employ that person; a. Whether the ingured may be liable as an
{2} Termination of that person's employer of in any other capactty; and
employment, of k. Toany obigation to share damages with of

(3} Employment-retated praclices, policies,
acis of anissions, such as coercion,
demotion, evaluation, reassignment,
distipiing, defamation, harassment,
humitiation or discrimination directed at
thaf person; or

BF 04 17 07 22 @ 130 Properies, inc, 2001

repay someone eise who must pay
damages becauss of the injury.

Page 1cf1
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BUSINESSOWNERS
BP 10 07 07 02

THIS ENDORSEMENT CHAMNGES THE POLICY. PLEASE READ iT CAREFULLY.

EXCLUSION - YEAR 2000 COMPUTER-RELATED AND
OTHER ELECTRONIC PROBLEMS - WITH EXCEPTION
FOR BODILY INJURY ON YOUR PREMISES

This encorsement modifies insurance provided under the follcwing:

BUSINESSCOWINERS COVERAGE FORM

The following exclusicn is acded to Paragraph B., (dy Computer networks;
Exclusions in Section H - Liability: {e} Microprocessors {(computer chips)
1. Exclusions not part of any computer system; of
This insurance does not apply to "baodily injuny™, {fi Any other computerzed or
"property damage” or "personal and acvertising electranic equipment or
imjury” arising cirectly or indirectly out of: components; of
a. Any actuai or slleged failure, malfunction or €2} Ary other products, and any services,
imadequacy of da’cg of functions that directly or
(1) Any of the foliowing, whether belonging indirectly use or rely upen, inany

manner, any of the tams listed in

to any insured or {o others: _
Paragraph 1.a41} of this endorsement

{a} Computer nardware, including

microprocessors or other Electronic due to the inability 1o correctly recognize,
Data Processing Equipment as may process, distinguish, interpret or accept the
be described elsewhere in the vear 2000 and beyond.
poticy b. Any advice, consuitation, design, evatuation,
(b} Computer application software or nspection, instaliation, maintenance, repair,
other Electronic Media and Records replacement of supelvision provided or done
as may be described elsewhere in by you of for you io determine, rectify or test
the palicy. for, any potential or actua! protlems
cescribed in Paragraph 1.a. of this

{¢} Computer operating systems and

related software; erdorsemert.

However, this exclusion dees not apply o
“bediy injury” occurring on any premises gwned
by or rented to you.

BPF 1007 07 02 @ 150 Properties, tnc.. 2001 Page 1 of 1
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OREGON MUTUAL INSURANGE COMPANY MZ442B {1-06¢
BUSINESSOWNERS

AGGREGATE LIMIT OF INSURANCE PER LOCATION

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ iT CAREFULLY.
This endorsement modifies insurance provided under the foliowing:

BUSINESSOWNERS COVERAGE FCRM

Section li - Liability is smended as follows:

A, Forall sums which the insured becomes jegally obligated to pay as damages caused oy “occurrences” under
paragraph A.1. - Business Llability, and for all medical expenses caused by accidents under

paragraph A.2. - Medical Expenses, which can be aftributed cnly to operations at a "ocation" insured on this

poticy:

1. A separate General Aggregate Limit eppties o injury or damage, other than injury or damage under the
oroducts-completed cperations hazard”. This Location General Aggregate Limit applies to each insured
“ocation®, and that limit is equal to the amount cf the Aggregate Limit applicable in
Paragraph D.4.b. - Aggregate Limits.

2. The General Aggregate Limit s the most we wili pay for the sum of ali demages under
paragraph A.1. — Business Liabilily, except demages because of "bodily injury” or “property damage”
included in the "producis-completes operations hazard®, and for medical expenses under
paragraph A.2. ~ Medical Expenses regardiess of the number of:

a  insureds;
b, Claims made or “suits” brought; or
c. Persons or organmizations making ctaims or bringing "suits”.

3. Any payments made under paregraph A.1. — Business Liability for damages cr under
paragraph A.Z. - Medical Expenses shalt reduce the Location General Aggregate Limit for that designated
“ocation”. Such payments shail not reduce the Gereral Aggregate Limit shown in
paragraph D.4.b. — Aggregate Limits nor shall they reduce any other Locaton Generai Aggregate Limit for
any other insured “locatiorn’.

4. The limits shown in the Declarations for Liability and Medical Expenses, Damage 1o Premiges Rerted To
You, and Medical Expenses (per Person) continue to apply, subject to the applicable Location General
Aggregate Limit.

B. For all sums which the insUred becemes legally obligated to pay as damages caused oy “cocurrences” under
maragraph A.1- Business Liability, and for alt medical expenses caused by accidents under

paragraph A.2. - Medical Expenses which cannot be affributed orly to operatictis at a single "location” showrn in

the Schedule above:

1. Any payments made under paragraph A.1. - Business Liablity for damages or under
paragraph A.2. - Medical Expenses shail reduce the amount available under the Aggregete Limit subject to
paragraph 0.4.b. — Aggregate Limits or the Products-Compieted Operations Aggregate Limit in paragraph
D.4.a -~ Aggregate Limits, whichever is applicable; and

2. Such paymenis shall not reduce any Location Genera! Aggregale Limit

C.  Any peyments for damages because of ‘bodily injuny® or “property demage” included in the “products-compieted
operations hazard” will reduce the Products-Completed Operations Aggregate Limit in

paragraph D.4.a — Aggregate Limits, and not reduce the Aggregate Limit sublect to

paragraph D.4.b. - Aggregate Limits, nor the Location Genera! Aggregate Limd,

T, Forthe purposses of this endorsement, paragraph F. ~Liability And Medical Expenses Definitions is amanded
by the addition of the foliowing definitiom

“Lpcation” means premises involving the same or connecting Ints, or pramises whose connection is interrupted

only by a street, roadway, waterway of right-of-way of a radroad.

E  The provisions of Limits OFf Insurance not otherwise madified by this andorsement shall continue to apply as
sticutlated
MZA428 (1-08) inclides Copyrighted Material of insurance Sendees Office, ine., with s petrmission BEEL TP
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OREGON MUTUAL INSURANCE COMPANY M2 47T B (1-05}
ELUSINESSOWMERS
EQUIPWENT BREAKTOWHN ENDORSEMENT

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ T CAREFULLY.

This endorsement meodifies insurance provided under
ihe foliowing:

BUSINESSOWNERS COVERAGE FORM

The following is added to Section | -Property,
paragraph A.5, Additional Coeverages:

Equipment Breakdown

{1} We will pay for loss caused by or resutting from an
“accident” to ‘covered equipment”

12} Unless orrerwise shown in a Schedule. the foillowing
coverages aiso apply {o joss caused by of resuiting
from an “accident’ to "covered equipment’. These
coverages dc not provide additional amounts of
insurance.

{a) Expediting Expenses
With respect ta your damaged Covered
Property, we wiil pay up o 325 000 unless
agtherwise shown in 2 Schedule, the reasonable
extra cost ta:
) make temporary repairs, and
(i) expedite permanent repairs or permanent

replagement.

(b} Hazardous Substances
We will pay for the additiona! cost to repair of
replace Covered Property because of
contamination by a "hazardous substahce”. This
in¢iudes the additional costs to clean up or
dispose of such property.
Additional costs mean those beyond what would

(@

(e

{v} if you are unabie to replace the “perishable
goods” before it anticipated sale, the
amount of our payment will be determined
on the basis of the sales price of the
“perishable goods'” at the time of the
“accident’, less discounts and expenses you
ctherwise would have had Ctherwise our
payment will be determined in accordance
with the Less Paymert condition.

The most we wili pay for joss or damage under
this coverage is $25 000 urless atherwise
shown in a Schedute.

Computer Equipment

We will pay for loss or damage caused by or
resditing from an “accdent™ to "computer
equipment”

The most we will pay for loss or damage under
this coverage, including actual ioss of Business
Income you sustain and necessary Extra
Expense you incur, is $28,000 unless ctherwise
shown in a Schedule, Complters used primarily
to control cr operate “covered equipment” are
not subject te this fimit

Crata Restoration

We wili pay for your cost to research, replace
and restore data, inclucing programs and
operating systems, that is lost or corrupted due
to an "accident”. The most we will pay for loss or
damage under this coverage, is 525,000 unfess
otherwise shown in a Schedule.

have been required had no “hazardous (fy CFC Refrigerants
substance” been invelved. Ve will pay for the additionat cost to repair or
The most we will pay for loss or damage under replace Covered Property because of the use or
this coverage, including actua! loss cf Business presence of 2 refrigerant containing CFC
Income you sustain necessary Extra Expense {chiorofivorocarbon; substances This means
you incur and loss under Spoilage coverage, is the additional cost to do the least expensive of
$25.000 unless otherwise shown in a Schedule the following:
{c} Spaoilage {iy Repeir the damaged property and replace
(y We will pay for your [0ss of "serishabie ary lost CFC refrigerant,
gocds” due to spoifage. (#) Repair the damaged property, retrofit the
lHy We will also pay for your loss of "penishabie sysiem o accept a non-CFC refrigerant ang
gocds” due to contamination from the charge lhe systern with a non-CFC
release of refrigerant, including but not refrigerant; or
fimited to ammonia. ity Replace the systern with one using = non-
{iily We will alsc pay any necessary expenses CFC refrigerant.
you incur to reduce the amount of loss Additiona! costs mear thase beyond what would
under this coverage. \We will pey for such have beer required had no CFC refrigerant
expenses to the extent that they do nct beer: involved.
exceed the amourn of foss thal otherwise
would nave been payabie under this
coverage
W2LTTE (1.06) nciudes copyrighfed materals of Insurance Senvices Office Inc., with {5 permission Bo0Ep Fine

Page 1 0f 4
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The most we will pay for foss of damage under
ihis coverage, inciuding actual loss of Business
fncome you sustain, necessary Extra Expense
you incur 2nd loss under Speilage coverage, Is
$29,000 uniess otherwise shown in a Schedule.
Service interruption

The irsurance provided for Business income,
Extra Expenge and Spoilage is extended to
apply fc loss caused by or resulting from an
"aceident” 1o equipment that is owned by a
utility, landlorg, or other supplier with whom yol
have a contact to provide you with any of the
following services: electrical power,
communications waste disposal, air
conditioning, refrigeration, heating, gas, air,
water or steam.

{3} CONDITIONS

(@)

()

{d}

MZ&TTR (1-08)

Suspensicn

When any “covered equipment” s found to be
in. or exposed to a dangerous condition, any of
our representatives may immediately suspend
the insurance against loss from an “accidert” o
that “covered equipment”. We can do this by
maifing or defivering a writlen notice of
suspension {o your address as shown inthe
Deciarations, of at the address where the
equipment is located. Once suspended in this
way, Your insurance can be reinstated only by
an endorsement for that "covered equipment”. If
we stispend your insurance, you will get a pro
ratz refund of premium, But the suspension will
be effective even if we have not yet made or
offered a refund.

Jurisdictional inspections

if ary property that is “covered equipment’
under this endorsement requires nspection {o
compily with stafe or municipal botler and
pressure vessel reguiations, we agree o
perfcrm such inspection on your behalf.

Ervironmentat, Safety and Efficiency
improvements

If "covered equipment’ requires replacement
due to an “accident’, we will pay your additional
cost o replace with equipment that is belter for
the erwirorment, safer of more efficient than the
equipment being repleced.

However, we will not pay more than 123% of
what the cost would have been fo repair or
replace with like kind anc quality. This conditicn
does not increase arny of the applicable iimits,
This conditicn does not apply to any property (o
which Actual Cash Value appiies.

Coimsurance

If indicated in a Schedule, specified coverages
may be subject b colnsurarce We will not pay
for the full amount of your ioss f the applicable

hmit 1s less than the product of the specified
soinsurance percertage times the vaiue of the
property subject to the coverage at the time of
the logs. Instead, we will determine what
petcentage this caiculated product is compared
o ¥ apphcable Bmit and apply that percentage
to the gross amount of foss. We will ther:
subtract the applicable Deductible. The resulting
amourt, or the appticable limit, Is the most we
will pay. We will not pay for the remainder of the
loss,

EXAMPLE 1 (Underinsurance)
When:

The value of "perishable goods® at the location
of loss at the time of the *accidert” is $200,000,
The Spoifage Limit is $100,000 @ 80%
Coinsurance.

The actual toss under Spoilage Coverage
resulting from the “accident’ is $40,000.

The Spoilage Deductibke is 55,000,
Step1: $200,000 X 80% = $160,000
Step 2: $100,000/5160 000 = 625
Step 3. 340,000 X 825 = 325,000
Step 4: $25.000 - §5,000 = $20,000
The fofal Spoilage loss recovery, after
deductibie, wouid be $20,00C. For the

remainder, you will either have to rely on
othier insurance of absorb the foss yourself

EXANPLE 2 (Adequate insurance)
When,

The value of “perishable goods” at the iozation
of loss at the time of the “accicent” is $100,00G.
The Spoitage Limit is $160,000 @ 80%
Coinsurance.

The actuat loss under Spoilage Coverage
resutting from the “accident” is $40,000.

The Spoiiage Deductible is $5,000.
Step 17 100,000 X 80% = $60,000
Step 2 3100,000/385,000 = 1 25
Coinsurance does not apply.

Step 3: 340,000 - $5,000 = $35,000

The fotal Spoilage loss recovery, after
deductible, would be $35,000.
4y DEDUCTIRBLE
The deductitle in the Declarations applies unfess a
separate Equipment Breakdown deductible is shown
in an Equipment Breakdown Schedule. If 3 separate
Equipmen: Breakdown deductible is shown in the
Equipmer Breakdown Schaditie, the following
appiies.

includes copwighted mealerials of insurance Sendces Cifice, Inc., wilh s permission P R
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Crily as regards Eguipment Breakdown Coverage,
pravision D GEDUCTIBLES is deleted and replaced
with the following:
¥ geductities vary by type of "covered equipment”
and more than ore type of equipment is invalved in
ary “one accident’, the highest deductibles will
apply.
{a} Directand indirect Coverages
Uniess atherwise shown in the Schedule, the
Direct Coverages Deductibles apply lo all foss or

tivy Percentage of Loss Deductibles

if a deductible is expressed as a percenage
of ioss, we will not be Hiable for the indicated
percemtage of the gross amount of loss or
damage [pricr to any applicable deductible
of coinsurance} insures under the applicabls
coverage. if the doltar amourt of such
percentage is less than the indicateg
mirimum deductible, the minimum
cdeductible will be the agplicable deductible.

damage covered by this endorsement, with the (5) DEFINITIONS

exception of those coverages subject to the

Indirest Coverages Deductibles as noted below.

Uniess mare specitically indicated inthe

Schedule, the indirect Coverages Deduclibles

apply to Business Insome and Extra Expense.

b} Application of Deductibles

(i) Dolar Deductibles
We will not pay for loss or damage resulting
frofm any “one acacident” untii the amount of
loss or damage exceeds the applicable
Deductible shown in the Schedule. We will
then pay the amount of ioss or damage in
excess of the applicable Deductible, up to
the Equipment Breakcown Limit, after any
deduction required by the Coinsuraince
condition.

{ll} Time Deductinle
If a time decuctible is shown inthe
Scheduie, we will not be Hiable for any loss
occurring during the specified number of
hours or days imimediately foliowing the
“acoidert”. If a time deductibie is expressed
in days, each day shall mean twenty-four
caonsecutive hours.

(i} Multiple of Average Datly Value (ADV}
if & deductible is expressed as a number
times ADV, that amount will be calculated as
follows:
The ADV [Average Daily Value) wili be the
Business Income [as detinzed in any
Business Income coverage that is part of
this policy) that would have been earned
hed no “accident” occurred duning the pericd
of interruption of business divided by the
rumber of working days in that period. No
reduction shall be made for the Busingss
Income not being earned, or in the number
of working days, because of the “accident”
or any oiher scheduled or unscheduled
shutdowns during the perica of interruption.
The ADV applies to all locations incluced in
the valuation of the loss,
The number indicated in the Schedule shail
be multiplied by the ADV as determined
above. The resuit shall be used as the
acpiicable deductiblie

(@)

(b}

{7

{d)

{e)

*Accident” means direct physical icss as follows:

{if mechanicz| breakdown, incluging rupture or
bursting caused by certrifugal force;

(i} artifidaity generated electric current,
including electric arcing, that disturbs
electrical devices, appliances or wires;

{iify explosion of steam boilers, steam pipes,
steam engines or steam furbines owned or
ieased by you, or cperated under your
control;

{iv) loss or damage to steam boilers, steam
pipes, stcam 2ngines or steam turbines
caused by or resulting from any condition or
event insice such equipment: or

v} loss of damage to hot water boilers or cther
water heating equipment caused by or
resulting from any condition or event inside
such bollers or equiprment.

‘Boifers and Vessels” means:

() Any boiler, including attached steam
cendensate and feedwater piping; and

{{y Any fired or unfired pressure vessel subject
1o vacuum of idernal pressure other than
the static pressure of its contents.

This term does not appear elsewhere in this
endorsement, but may appear in a Schedule.

“Computer equipment” rmeans Covered Property
tha! is electionic computer or other data
prosessing eguipment, including peripherais
used in cenjunction with such equipment, and
Electronic Mediz and Records as defined in
Property Loss Conditions, Limitation - Electronic
Media and Records.

'Covered equipment’, uriess otherwisg
specified in a Scheduke, means Covered
Property buiit to operate under vacuum or
pressure, other than weight of contents, orf used
for the gereration, ransmission or Jilization of
energy.

"Hazardous substance’ meeans any substznce
other than ammonia that bas been declared to
be nazardous to health by a governmental
agency.

M2ATTR (1-08) inciudes copwrighted materlat of insurance Services Office, Inc., with its permission Fo R
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i *One acoident” means’ i an initial "accicent’ vy vehicle, aircraft, foating vessel ar any
causes other “accidents® e wilt be considered equipment mountzd on such vehicle, aircraft
“one accldent”. All "accidents” that are the result ar floating vessel. However, any property
of the same event wilt be considered “one that is staticnary, permanemtily instailed at a
accident”. covered location ang that receives glectncal

(g) “Perisnable goods® means perscnal property povwer from an external power supplier will
maintainred under controfied corditions for is not be 00‘"@@?@‘3‘ a vehicle, aircralt or
preservation, and susceptible to loss or damage floating vessel,
if the contralled conditions change. {vi} dragline, excavation equipment or

(M "Production Machinery” mearns any machine or canstruction equipment; or
apparatus that processes of produces a product {vii) equipmerd manufactured by you for sale.
intended fgr everrtual sale. Rowever. “production {d} We will not pay under this endorsement for loss
machinery” does not mean any fired or unfired ar darmage caused by or resulting from:
priso?rgi:es§i gtrh;r th;gna cylinder containing (i) ary defect virus, ioss of data ot other
a movabie piunger of piston. o situation within Electronic Media and
This term does not appear eisewhere in this Records. But if foss or dzmage from an
endorsement, but may appear n a Schedule “accidert” resuits, we wiil pay for that

EXCLUSIONG resuiting loss or damage, or

(a) Al exclusions and fimitations apply except: (i} any of the following tests:

(i} Exclusions B2a,B2.d andB.21(6); and a hydrostatic, pneumatic or gas pressure
(i} Limitations A.2.a.(1) and A4.2.(2) test of any boiler or pressure vesset, of
10} The exclusicns are modified as foilows: a;’- *:‘5“‘3;”” breal-:ic}Wn test of any type of
rig s red.
(i} The failowing is added to Exciusion B1g M: & ; teq: pme i ‘
However, i elestrics! “soverad equipment” €] I TESPECt 10 Senvics nte.rru!:’mon coverage
AR and, if snown as covered, Spoilage coverage.
requires drying out because of the above, we will afso not for | d d
we will pay for the direct expenses of such N f aslt;n fp‘ayl f':,'r F’?Shct';. awagrgc?me
drying out subject o the Limit of Insurance bv'_rresu Ing irorm: e, Ighining; wi s»o{rm ar
) - hail; explosion {except for steam or centrifugal
or. f an Equipment Breakcown Scheduie explosion ke aircraft of vehicles: riot
plies the Equipment Breakdown Limit e sion); smake, aircralt of venicles, riot o
:ﬁd dedusiibie ’ civit commuotion; vandalism: spriniler leakage;
. | i ) falting objects; weight of snow, ice or sleet;
(iiy As respects this endorsement only, the last freezing or collapse.
paragrah of Exciusion B2 . is deleied and (f With respect to Setvice Interruption coverage
rep('fxcec with the following, o and Business income and Extra Expensa
But if loss or damage by an “accident” coverages, we wifi alsc not pay for deiay in
resuits, we will pay for that resuiting loss of resuming operations due to the need o
damage. reconstruct or reinput data or programs on

{c) None of the following is “covered equipment’. Electronic Media and Records

iy structure, foundation cabinet compartment The most we will pay for loss or damage under this
or air supported structure or buliding. endorsemertd is the Limit of Insurance shown in ihe
(i} insuiating or refractory material; Dec{aratﬁms or, 'u‘ an Equtpment Brggkziown Scheduie
. rd ; applies, the Equipmernt Brez«down Limit shown in the
(iif) sewer piping, u def fgrou ve;siz sar " Schedufe. Coverage provided under this endersermert
Eygpegr;fr piping forming a part of a sprinket does not provide an additional amount of insurarce.
v} water pipirg other than boller feedwater
piping, boller condensate retum piping of
water pining forming a part of a refrigerating
or air condificning systerr
WM24T7B (1-08) incluges copyrighied materials of insurance Sendces Office, Ine., with i permission DegEM ¢ B
Page 4ot 4
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OREGON MUTUAL INSURANCE COMPANY M2E208 (711}
BUSINESSOWNERS SECTION |
FUNGUS, WET ROT, DRY ROT AND BACTERIA EXCLUSION

THIS ENDORSEMENT CHARGES THE POLICY. PLEASE READ IT CAREFULLY,

This endorsement modifics insurance orovided under the following:

BUSINESSCWNERS COVERAGE FORM

SECTION | ~ PROPERTY is amendced as foliows:

1. Paragraph A.8.L{5} of the Increased Cost Of

Construction Additional Coverage is replaced by the a

feltowirg:
{8} Under this Aaditiona! Coverage, we will not
pay for.

{(a) The erforcement of any ordinance ar 4

law which requires demofition, repair,
replacement, reconstruction, remodeiing
cr remediation of property due o
conamination by “poiutants” or due tc
the presence, growth, proiferation,

spread or any activity of "fungus”, wet or 5.

dry mt or bacteria; or

{b} Any costs associated with the
enforcement of an ordinance or law
which requires any insured or cthers (o
test for, monitor, clean ug, remove,
contain, treat, detoxify or neutralize, or
in any way respand to cr assess the
effects of “poliutants”, “fungus”, wet or
dry rat or bactetia.

2. The foliowingis added fo paragraph B.1, —
EXCLUSIONS
B 1.i "Fungus"”, Wet Rot, Dry Rot And Bacteria

Presence, growth, profiferation, spread

of any activity of "fungus®, wet or dry rot

cr bacteria.

But if “fungus", wet or dry rot or bacteria

results in a "specified cause of ioss”, we

wilf pay for the loss or damage caused
by that "'specifiec cause of loss”,

This exciusion does nof apply.

1 When “fungus”, wet or dry rot or
bacteria resuifs from fire or ighining;
or

2 Tothe extent that coverage is
provided in the Additional Coverage
- Limited Coverage For "fungus™,
Wet Rot, Dry Rot And Bactera with
respect ic loss or damage by 2
cause of loss pther than fire or
fightning

MZE208 {7V-11} Pege tof 2

Exclusions B.1.a. through B.1.i. appy whether or not
the loss event resLuits in widespread damage or
affects a substantial area.

Exctusion B.2.1.{2} is replaced by the foliowing.
B.2.1.{2} Rust, or other corrasion, decay,
ceterioration, hidden cr latent defect or any qualty in
property that causes it to damage or desiroy itself;
The following is added to paragraph A.S5.{ej —
Additional Coverage - Water Damage, Other
Liguids, Fowder or Molten Material Damage

This Adgdiionat Coverage does not increase the
Limit of insurance.

The fotiowing ADDITIONAL COVERAGE is added
to paragraph A5,

p. Additional Coverage - Limited Coverage For

1

"Fungus", Wet Rot, Dry Rot And Bacteria

The coverage described in m2. and m 6 oniy
applies when the "“fungus", wet or dry rot or
bacterz is the result of a "specified cause of
loss" other than fire or lighining that ocours
during the policy period, and only if alt
reasonable means were used o save and
preserve the property from further damage at
the time of and after that cccurrence.

Ve will pay for loss or damage by "fungus”, wet
of dry rot or bacteria. As used In this Limited
Coverage, the term loss or damage means:

a. Direct physical oss or damage to Covered
Property caused by "fungus”, wet or dry rot
or bacteria, including the cost of removal of
the "fungus”, wet or dry rot or bacteria;

b, The cost to tear out and replace any part of
the building or other property as needed tc
gain access to the "fungus”, wet or dry rot or
hacteria; and

c. The cost of testing performed after removal,
repair, replacement cr restoration of the
damaged property is completed, provided
there is a reason to believe that “fungus™,
wet or dry rot or bacteria are present.

§HBET PO
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MZE208 (F-11)

3 The coverage described under m.2. of this

Lirnited Coverage is limitad to 515 000
Regardiess of the number of claims, this im#t is
the most we will pay for the total of all ioss or
damage arising out of ail cccumences of
“specified sauses of ioss” (other thanfire or
fightring) which take ptace ina 12-month period
{starting with the beginning of the presert
annusi policy perind). With respecttaa
particular accurrence of 1085 which resulis in
"fungus”, wet or dry mt of bacteria, we will not
pay more than a tota! of §15,000 even if the
“fungus", wet or dry rot or basteria continues to
be present or active, or recurs, in a later policy
peroc

The coverage provided under this Limited
Coverage does hot increase the applicable Limit
of Insurance on any Covered Property If a
particutar ocourrence results in loss or damage
by “fungus” wet or dry rot or bacteria, and other
koss or damage, we will not pay more, for the
total of alt loss or dammage, than the applicable
Limit of insurance zn the affected Covered

Froperty.

if there is covered loss or damage to Covered
Proparty, not caused by “fungus”, wet or dry rot
or bacteria, lass payment will not be mited by
the terms of this Limited Coverage, except 1o the
extent that "fungus”, wet or dry rot or bacteria
causes an increase in the loss. Any such
increase in the loss will be subject o the terms
of this Limited Coverage.

The terms of this Limited Coverage do not
increase or reduce the coverage provided under
The Additional Coverage — Water Damage,
Cther Liquids, Powder of Molten Material
Damage.

§ Addiionai Coverages - Business income and
Exira Expense

2. If the loss which resuifed in "fungus”, wet or
dry rot or bactera does rot in itself
necessitate a susoension of "operations”,
but such suspensich is necessary due to
i05s of damage to property caused by
“fungus”, wet or dry rot or bacteria, then our
payment under Business ncome and/or
Extra Expense ig limited to the amount of
loss andfcr experse sustained in a period of
not more than 30 days. The days need not
be consecutive,

b.  If & covereg susgension of “crerations’ was
caused by loss or damage other than
"fungus”, wet or dry rot or bacteria but
remediation of “fungus”, wet of dry rot or
bacteria prolorgs the "period of restoration’
we will pay for loss andfor expense
sustained during the celay (regardiess of
when such a defay cccurs during the “period
of resforation’), but such coverage is fimited
te 30 days The days need not be
consecutive

8. The following DEFINITION is added.

Fungus” means any type or furm of fungus,
inciuding mold or mildew, ard arry mycotoxins,
spores, scants or by-products produced or released

by fungi.

Page 2¢f 2 £ 10851 F R
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OREGON MUTUAL INSURANCE COMPANY MZEZ4B (208}
BUSINESSOWNERS SPECIAL CLUSTER ENDORSEMENT

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

This erdorsement modifies insurance provided under the foliowing:

BUSINESSCWNERS COVERAGE FORM

LIABILITY COVERAGE SUMMARY

This is & summaiy of the Kability coverages provided Dy this encorsement These coverages are subject to the
crovisions applicable to Section 11 — Liability and Section ilf - Common Policy Conditions of the Businessowners
policy and the appicable pravisions of the Amendatory Endarsement Exclusion - Year 2000 Computer-Related and
Other Electronic Problems also applies to these coverages. Refer to the following page for coverage details.

1. Employmeni Related Practices Lisbilly INBUMINGE .. ... i oo 2

PROPERTY COVERAGE SUMMARY

This is a summary of the property coverages pravided Dy this endorsement, These coverages are subject to the
provisions applicable tc Section | — Property and Section iif -~ Common Policy CondRtions of the Businessowners
pokey and the provisicns of the Amendatory Endorsement. If bhere 5 coverage for the same loss or damage n erther
the Businessowners Coverage Form or other endorserments aftached to the policy the limits provided in this
endorsemant wili be paid v excess of those cther limits.

No Business income and/or Exira Expense caverage is provided by this endorsement except for the soverages
arovided under item 4 - Electronic Data Processing Media Extra Expense.

Exclusion of Centain Computer-Related Losses also applies to these coverages
Refer to the following pages for coverage details.

A GO OUNES BRIV i it iy v e e e e e e
Arson Reward ..

Brands and Labeis . - T
Eiectronic Data Pm'*essmg Media Extra Expense e e
ERISA Extension .. o . e

Errors and Omissions i Descrlmng & Premises or Location .,

Fine Arts... . . .
Firg Dep.:rtmer*t Servce Charges and Repfacement of F-_ife Extmgusharg Ma‘enais.. U
imventory and Appraisal Cost. . s
Sechanical Breakdown of Campufer Equpmem U
Money Orders and Counterfeit Paper Currency(,.,‘.w
Newly Acquired or Constructed PTOPETY ... o i e e
Cutdoor Praoperty ...

Qutdoor Unatlached S}gﬂ&. I

Permanent Outdoor Structures for Trash Bsns

Personat Property OfF Premises ..

Spoilage of Perishable Slook. ..
Valuable Papers and Records ard Eie"tzaﬂ;c Media and Records. ..

Vehicle Damage {0 Leased PIODEMY . ... e e s
BT BECK Dot it oo e e e b e e et e ]
OTHITBIEE OF LAW . oot i e e oot oot e e e e e e s
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LIABILITY COVERAGE

5

io Related Practices Liabili

insurance

A

e

The Employmert Retated Practices Exciusion
(BP G417 attached o this policy, applies o this
policy with respect to,
1. losses that are below the $250 deductible
stated in paragraph E, and
2 Iosses that exceed the 35,000 limi shown in
paragraph O
If endorsement M23758, Businessowners
Liability {Section 1) Exclusion applies to this
poticy, this coverage, Employrnent Relzted
Practices Liability Insurance, is not applicable,
The Businessowners Liabilty coverage provided
by this policy inciudes Bedily Injury ar
Personai Injury 1o
1. A persah arising out of ary’
2. Refusal to employ that person;
b Termination of that person's
employment; or
. Employment-reizted practices, tolicies,
acts or armissions, such as coercion,
demotion, evaluation, reassignmeant,
discipline, defamation, harassment,
humiliation or discrimination directed at
that person. or
2. The spouse, child, parent, brother or sister
of that person as a consequence of bodily
injury or persanal injury to that person at
whom any of the empioyment-retated
practices described in paragrapns a., b. orc.
above is directed.
The most we will pay for losses, including
defense costs, coourning in any annual poticy
perind under this coverage is 35,000 repardiess
of the number of:
1. Insureds,
2. Claims made or suits brought; or
3. Persong of grganizaticns making cialims or
bringing suits.
Our obligation under this coverage o pay

damages or defense cosfs on your behalf
applies only to amount= in excess of 3260

PROPERTY COVERAGES

1. Agcoupts Recelvable
A GOVERAGE
1. We will pay:

2. All amounts due from your customers
that you are unable to coliect;

b. interest charges on any loan required o
offset amounts you are uratie (o coliect
pending our payment of these amounts;

MIE24E (2.08;
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¢ Colection experses in excess of your
normai coliection expenses that are
made necassary by loes of damage,
ard

d.  Other reasonabie experses that you
incur to re-establish your records of
accounts recejvable;

that result frorm direct physical loss or
darmage by ary Covered Causes of
Logs (o your records of accourts
receivable.

Property Not Cavered

Covered property does not include
contraband, or propenty in the course of
itegal transportation or trade.

Covered Causes of Loss

Covered Causes of Loss means RISKS OF
DIRECT PHYSICAL LOSS fo your records
of atcounts receivable excep! those causes
of loss listed in the Exclusions.

Additional Goverage - Collapse

We will pay for icss or damage caused by of
resuiting from risks of direct physical ioss
imvolving coliapse of a buliding or any part of
& building caused only by one or more of the
following:

a. Fire; lightning, explosion; windstarm or

kad; smoke; aireraft or vehicles: rictor

civil commotion; vandalism; leakage
from: fire extinguishing equipmert;
sinkhole collapse, volcanic action; falling
cbiects, weight of snow, ice or sieet;
water damage, breakage of building

Glass.

{1 Falling chiects does net include loss
or damage to:

{a) Properly in the open; or

{b} Propeny inside a building or
structare, unless the roof or an
ouiside wall of the building or
structure is first damaged by 2
faliing chject.

{2) Water damage means accidental
cischarge or leakage of water or
steam as the direct result of the
breaking or cracking of any part of a
systern or appliance containing
waier of steam.

Hidden decay:

Hidden insect of vermin damage;

Weight of people or personal property,

Weight of rain that collecte on a roof

® a0 o
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£ Use of defective material or methods in
construction, remodeling or renovation if
the collapse ccours during the course of
the construction, remodeling or
renovation,

Caotiapse does not nsiude sefthing, cracking,

shrinkage, bulging of expansion,

Coverage Extension

Remaval

if you give us written notice within 10 days of

remaval of your records of accounts

receivable because of imminent danger of

loss or damage, we will pay for loss or

damage while they are:

a.  Atasafe piace away from the described
premises:

b, Being taken to and returned from that
place.

This Coverage Extersion is included within

the Limit of Insurance applicable to the

premises from which the Covered Property

is removed.

B. EXCLUSIONG

1.

2.

26245 (2-08;

Paragraph B. - Exclusions of Section§ -
Pioperty does not apply 1o this coverags,
excert for:

a. Paragraph B.1.c., Governmental
Action:

Paragraph B.f.d., Nuclear Hazard,
Paragraph B.1.f., War and Miiary
Action;

We will not pay for loss or damage causes

by or resulting from any of the following:

a. Dishonest acts by you, anycne else with
an interest in the property, or your or
their empioyees or authorized
representatives, or anyone entrusted
with the property. whether of not acting
alone or in collusion with other persons
o occurring during the hours of
employment.

But this exciusion does not apply to
carrier for hire

b Alteration, falsification, concealment or
destruction of reccrds of accourts
receivable done to conceal the wrongful
gving, taking or withholding of “money”,
“securities” or other property.

This exclusior: applies only to the extent
of the wrongful giving, taking of
withholding.

¢. Bookkeeping, acoounting or bifling
errors or cmissions.

d. Electrical or magnetic imjury, disturbance

or erasure of electroric recordings.

Page 3of 12

But we wiil pay for direct joss or damage

caused by lightring.

e. Voluntary parting with any property by
you or arwone entrusted with the
property if induced to do so by any
fraudutent scheme, trick, device or faise
pretense.

f.  Unautherized instructions o transier
property to amy person or to any place

We will not pay for loss or damage that

required any audi of records or any

inventory computation to prove its factual
existence.

Ve will not pay for loss or damage caused

by or resutting from any of the fcliowing But

if loss or damage by a Covered Cause of

Loss resuits, we will pay for that resuiting

ioss or damage.

a. Weather congitions. But this exciusion
onty applies f weather conditions initiate
or set in motion 2 cause of event
exciuged in paragraph 1.2, 1 b oric
above to produce the foss or damage.

. Acts or decisions, including the failure to
act or decide, of ary person, group,
organization or governmental booy.

6. Faully, inadequate or defective:

(1} Planning, zoniny, development,
surveying, siting;

{21 Design, specifications.
workmanship, repair, construction,
renovation, remodeling, grading,
compaction:

{3; Materials used in repair,
construction, renovation or
remodeling,; or

{4} Maimtenance of part or ali of any
property on or off the described
premises.

C. LIMIT OF INSURANCE

The most we will pay for ioss or damege for
accounts receivable at the described premises
in any one cocurrence is $25,000.
Foraccounts receivable nat at the described
premises, the most we will pay is §7 500,
ADDITIONAL CONDITIONS

The {ofiowing is added to paragrach E.8.d. -
Loss Payment Condition:

If you cannct accurately establish the
amaourt of ascounts receivable cutstanding
as of the time of loss or damage, the
foliowing method will be uged:

(@) Determine the totai of the average
momhly mounts of accounts recelvabie
for the 12 months immediately
preceding the month in which the loss or
damage occurs; and

R SR
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(b} Adiust that total for ary normal 2
fiuctuations in the amaourt of accounts
receivable for the month inwhich the
loss or damage occurred or for any
dermonstrated variance fromthe
average for that morth.

2. The foliowing wiil be deducted from the totat
arnount of accounts receivable, however
that amourt is established:

{a} The amount of the accounts for which
there is nc loss or damage,

(b} The amount cf the accounts that you are
atle to re-establish or collect,

{c; Anzmount to allow for probabie bad
debts that you are normaly unabie fo
cotiect; and

tdy All unearned interest and service
charges

E Deductible
No Deductible applies to this coverage.

Arson Reward

The Company will pay an additicnal ameunt of
$2,500 as a reward for information leading o an
arson conwiction for damage fo covered groperty. No
dedugtibie applies o this additional coverage.

Brands and Labels

The foltowing is added {o paragraph E.6. - Loss

Payment Conditions of the policy:

if branded or labeked merchandise that is Covered

Property is damaged by a Covered Cause of loss,

we may take all or any part of the property at an

agreed or apprased valte. If so, you may, at your
oW expENSse!

A, Stamg “savage’ on the merchandise or ifs
containers, f the stamp will not physically
damage the merchandise; or

B. Remove the brands or labeis, if doing so will not
physicaily damage the merchandise You must
reflable the merchandise of ifs containers o
comply with the 1aw.

No Deductibie appiies to this coverage.

Electronic Data Processing Media Exira Expense
We will pay your necessary exira experse to
continue normzl operations following 1oss or damage
ta your electronic data precessing media from a
Covered Cause of Loss. The most we will pay under
this Extension is $10,00C in a2ry one ocourrence.
The deductible applicable to the Section | -
Property of the policy appties to this coverage.

Page 4 of 12

ERISA Extension

The fol owing 1s added under Section 1-Property,
G.3. Gptionat Coverages

i

in Compliance with certain provisions of the
Empioyee Retirement income Security Act
(ERISA):

1.

Employee also includes any natural person

who is:

{a} Atrusiee, an officer, employee,
administrator or a manager, exceptan
agminisirator or a managet who is an
independent cortractor, of ary ]
"employes benefit planisj” (herein after
cailed Plan) insured undet this
nsurance,

(b} Your director or trustee white that
person is handiing funds or other
property of any Pian insurec under this
nNsurance,

if ary Pfan is insured jointly with any other
entity under this oolicy, you or the Plan
Administrator must select a Limit of
Insurance for this Additiona! Coverage that
is sUfficient to pravide an amount of
msurance far each Plar that is at least equal
o that required if each Plan were separately
insured.

If the insured first named in the Declarations
that apply to this policy is an entity other
than a Plan, any payment we make to the
insured for loss sustained By any Plan will
be heid by that insured for the use and
benefit of the Plan(s) susfaining the ioss.

if two or more Plans are insured undar this
Fisurance, any payment we make for loss:

(a; Sustained by 'wo or mere plans, or
(

b} Of commingied funds or other property
of two or more Plans;

that arises out of one scourrence, is tc be
shared by each Plan sustaining loss in the
proportion that the amount of insurance
requirec for each such Plan under ERISA
provisions bears to the total of those
amaourts.

The Deductinle pravision contained in this
policy does not apply to ioss sustained by
any Plan subject {o ERISA which is insured
under this Optional Coverage

"Empioyee benefif plan(s) means ary
welfare or pension benefit plan that is
subiect to the Emplovee Retirernent mcome
Security Act of 1974 (ERISA).

JeT0e e
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6 Errors And Omissions In Describing A Premises

8.

M2E8248 (2-08)

Cr Location

Tre following is added to patagraph E8. - Loss

Payment Conditicns of the policy

h. The insured will nat be penalized because of
any unirtentional error or omission the [nsured
may make in listing or describing a premises or
location to be coverac under this policy

No Ceductible applies fo this coverage.

Fine Arts

A We will pay for toss or damage to your “fine ans®
at the described premises if loss or damage is
caused by or results frem Covered Cause of
Loss. Your “fine arts” under this additional
coverage will be valued at their market vaiue at
the time of loss

B The most we wil pay for “fine arts” at any
premises described {n the Declaraticns is
310,000

C. The ocourrence deduetible apolicable to
personai preperty appiies to this additional
coverage. If the policy does not provice personal
propefty coverage at the lotation involved in a
loss, the deductible appiicable to the ouitding will
apply. If the occurrence deductible varies by
Iocation, the highest cccurrence deductible
applicabie 1o any location shali apply

C. *Fine arts" means paintings, etchings. pictures,
tapestries, art glass wndows, valuable rugs,
statuary, marbles, bronzZes, antigue fumiure,
rare books, antigue sitver, manuscripts,
porcelains, rare glass, bric-a-brac, and similar
property of rarity, historical value or artistic merit.

Fire Department Service Charge and
Replacement of Fire Extinguishing Matarials
Paragraph A.5.c. - Fire Department Service
Charge is replaced by the following:

A VWhenthe fire department is called to save or
profect Covered Property frem a Covered Cause
of Loss, we will may U to $16,000 for your
liabifity for fire deparimert service charges’

1. Assumed by cortract or agreement prior to
ioss; or
2. Required by iocal ordinance.

B The Cormpany will pay the cost of foam
soiutions, dry chemicals, halon or cther fire
extinguishing rmaterials to recharge Fire
Extingushers which have been lost, expendad,
darmaged, or destroyed when caused by or
resuiting from a Govered Cause of Loss at the
premises cescribed in the Declarations or
adjacernt i such property.

C. No deductible applies to this coverage.

~

.

inventory And Appraizal Cost

A We wili pay for the cost of any irvertory of
appraisal required by paragraph E2. - Property
Loss Conditions of Section | - Property that is
a result of direct physical loss or damage ‘o
covered preperty caused by or resulting from a
Covered Cause of Loss.

B. The most the Company will pay for this
additional coverage is $2 500

C. No deductible applies to this additiona!
coverage.

10. Mechanicat Breakdown Of Cornputer Fquipment

11

12,
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A Compuier Equipment
The Company will pay for direct physicat loss of
of damage to covered computer equipment
inside the Insured's building for.

1. Mechanical breakdown or machinery
breakdown;,

2. Shor circuit, blow-out, or other electrical
damage to slectrical equipment, apparatus,
or devices, including wiring.

B. Datz or Madia
The Company wili pay for direct physical foss or
damage tn the insured's data or media caused
when fhe insured's computer equipment
mechanically breaks down or maifunctions while
data is being run through the system. The
Company wilt pay for direct physical loss or
damage 0 the inswed's daia or media caused
by etectricat or magnetic injury, disturbance, or
erasure of elecironic recordings pravided that
the damage occurs inside the insured's building
Coverage Restriction
The Company will not pay for loss or damage
caLsed by any change in the insured's electric
power supsly, such as inlerruption, power surge,
or brown out, if the change origirrates mere than
100 feet from the tuilding cortaining the
insured's computer ecuipment,
0. LIMIT OF INSURANCE
The most the Company will pay for foss or
darmage in any one eccurence is $10,000.
E  The deductible applicable to Section | -
Property of the poiicy applies to this coverage.

Morrey Crders and Counteifeit Paper Currency
Uncer Section 1.-Propetty, 5, Additionad
Coverages |, Money Orders And Counterfelt
Paper Currency, the most we will pay for any loss
under this Additional Coverage is $25.000.

O

Newly Acquired or onst ed Property

The following replaces paragraph A.8.a. - Coverage
Extension of Section | - Property of the polioy:

A You may exiend the insurance that apolies o
Building to spply to-

SRR
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1. Your new bulidings while being built on the
desctibed premtises; and
2 Buildings you acquire at locations other than
the described prermises intended for
a.  Similar use as the building described in
the Declarations; or

b Use as a warehouse.

The most we will pay for loss or demage
under this Extension is 51,000, 000

E. You may extend the insurance that applies to
Your Business Personal Property tc apply to that
property at any focation you acguire other than
at fairs or exhibitions,

The most we will pay for loss or damage under
this Extersion ts 3500,000 at each building.

C. insurance under this Extensior for each nawly
acquired or constructed property will enc when
arwy of the following first coours’

1. This policy expires. '

2. 90 days expire after you acguire of begin to
consiruct the property,; or

3 Youreport values to us.

We wili charge you additonal premium for

vaiues reported from the date construction

begins, or the date you acquire the property.

D, if you have two or more policies in force with us
which provide this same coverage extension, the
Lirrit of insurance will be the #mit which provides
the highest amount of coverage to you, but in ng
case shall the coverage extension frof moie
than one policy apply.

E. The deductible applicable to Section | -
Property of the policy applies o this coverage.

13. Qutdoor Property

The foliowing rep'aces paragraph A.8.c. - Coverage
Extension of Section | - Property of the policy,
You may exterd the insurance provided by this
Coverage Form 10 apply to your outdoor fences,
radio and television artennas, irees, shrubs and
plants {other than stock of trees, shruss, or plants;,
including debris removal expense, caused by or
resiting from any of the foilowing Causes of Loss:
Fire;

Lightrung;

Expiosion;,

Rict or Civil Commetion; or

Alrcrafi.

The most we will pay for loss of damage under this
Extension is 310,000 but nct more than 3500 for ary
ohe thee, shrub or plant,

The deductible applicable o Section [ - Property of
the policy applies to this coverage.

moowr

14 Qutdoor Unatiached Sions

15
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E.

Ve will pay for direct physical i0ss of or damage
to all outdoor unattached signs at the described
premises’

1. Cwned by you; or

2. Owned by cthers but in your care, custody
af controd.

Paragraph A.3. - Covered Causes of Loss, and
FParagraph B. -Exctusions in Section | -
Property, do naot apply to this Coverage, except
for:

1. Paragraph B.1.c., Governmentai Action,
2. Paragrapn B.1.d,, Nuclear Hazard: and
3. Paragraph B.1.f., War and Military Action

We will not pay for loss or damage caused by or
resuiting from:

Wear and tear,

Hidden or iatent cefect;
Rust;

Corrosicr, ¢or
Mechanica! breakdown.

The most we will pay for loss of damage in any
one neourrence is 310,000

The deductible applicable to Section -
Property of the policy applies to this coverage.

A

Fermanent Outdcer Structures for Trash Bins

A

Ve will pay for direct physical loss or damage o

permarent cutdoor stiuctures designed o

sofrtain trash or recycling bins at the described

PrEMSEes,

1. Ownedby you, or

2. Gwned by cthers but inyour carg, custody
or control,

Paragraph A.3. - Covered Causes of Less, and

Faragraph B. -Exciusions in Section | -

Property. do not appiy to this Caverage, except

for:

1. Paragreph B.1.c., Governmental Action;

2. Paragraph B.1.d., Nuclear Hazard; and

3. Paragraph B.1.f., War and Military Action

We will not pay for lcss or damage caused by of

resfting from:

Wear and tear,

Hidden or latent defect;

Rust

Corrosicn: or

. Mechanical breakdown.

The most we will pay for loss or demage in any

one ococurrence is 55,000

The deductible appficable (o Sectien | -

Property of the policy acplies fo this coverage.

L e
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15. Personal Prope
You may extend the insurance that applies to
Business Personal Property to apply 1© coverec
Business Personai Property, other than “money” and
“securities”, while the property is in the course of
{ransi, temporarnly 2t a premises you do not own,
lease or aperate; or, if the Named Insured is a sole
proprietor, at the Named insured's place of
residence.

We wiil also pay for direct physical loss of or
damage to display booihs and related equipment
and Business Personal Property owned by the
insured, or owned by others but in the Insured's
care, custody or control, white being used at or
transported to or from everts away from the insured
premises.

The most we will pay for loss or damage under this
Extersion is $10,000.
The deductible applicabie 1o the Section - |

Praperty of the palicy apolies to this coverage, b

17. Spoilage of Perishable Stock
Saction § - Property of the Policy 15 extended In
insure against direct physicat loss of or damage o
perishable stock
The foliowing provisicns (A. through | NCILISivVE]

Off Premises a.

Breakdown or Cantarnination, meaning
(1) Charge in temperaiure or humidity
resufting from mecharicat
breakdown or mechanical faliure of
re‘rigerating, cooling or hurmidity
control apparatus or squipment,
only while such apparatus o-
eguipment is at the desaribed
premises o
2y Contamination by a refrigerart, only
while the refrigerating apparatus or
gguipment is at the described
premises.
Mechanical hreakdown and
mechanical faliure do not mean
gower interruption, regardless of
how or where the interruption is
caused and whether cr not the
interruption is complete or partial.
Power Outage, meaning change in
temperature or hurmidity resuiting from
compiete or partial inferruption of
electrical power, either on of off the
described premises, due to concitions
beyond your cortrol,

0. Paragrapn B. Exciusions is replaced by the

apply to the coverage provided herein foliowing:
A Paragraph A.1. - Covered Property is replaced B, Exclusions
by the following: 1. Of the Exciusions contained in

1. Covered Froperty

Covered Property means “pershatde stock”

at the described premises, if the "perishalie

stock” is:

(a) Owned by you and used in your
business; or

{bj Owned by cthers and in your care,
custody or controt.

Property descrited by (5] above is ot 2

covered for rmore than the amount for which
you ere legally eble, plus the cost of labor,
materials, or services furnished or arrarged
by you on that property.
B The following is added to Pamagraph A.2. -
Property Not Covered.
i Property located:
{1} On buildings:
{2} Inthe open: or
{3} Invehicles,
C. Paragraph A.3. Covered Causes Of Loss s
replaced by the following:
3. Qovered Causes of Loss

Subject to the exclusions described in item
D herein, Coverec Causes of Loss means
the foliowing:

MZEZ4E (2-0%) Page 7 of 12

paragraph B. 1. only the following apply

to Spoilage Coverage:

b Earth Movemant

¢ Goverrmental Astion;

d. Nuclear Hazard,

f. War and Military Action; and

g Water

The following Exciusions are added;

We will not pay for 0ss or damage

caused by or resulting from;

a The disconnection of ary
refrigerating, caoling or humidity
control system from the source of
power.

b, The deactivation of elecirical power
caused by the manipulation of amy
switch or other device used to
conirol the fiow of sleclrical power
or current,

¢ The inability of an efectncal utitity
company or other power source to
provide sufficient power due to:
{1) Lack of fuel, or

{2} Govermmental order

LT
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E.

d  The irabitity of a power source at
the described preneses o provide
sufficient power due to fack of
generating capacity 1o meet
demanrd.

e DBreaking of any giass thet = o
permanent part of any refrigerating,
cooling or humidity control unit.

LIMIT OF INSURANCE
The most we w i gay for loss or damage o
‘Perishable Stock” in any one “ocourrence” is
$15,000.
CONDITIONS
1. Paragraph E.5.d. - Propernty Loss
Conditiens, is replaced by the foliowing.
d We will determine the value of Covered

Propery as foliows:

{1} For"perishable stock” you have sold
but not delivered, at the selling price
less disCounts anc expenses you
otherwise would have hag;

(2} Forother ‘perishable stocke, at
actual cash vaiue.

Paragiaph G, - Optionai Coverages does not

apply.

The following is added to the DEFINITIONS:

“Perishable Stock” means property:

1. Maintained under controlied temperature or
hurmidity congitiors for preservaticn; and

2. Suscepiible o loss or damage if the
contralled ternperature or hurmidity
conditions change.

The deductibie applicable 1o Section | -

Property of the policy appiies (o this coverage.

8. Vajuabl ers and Recerds and Electronic
Madia and Records
A COVERAGE

The Company will pay for direct physical foss or

damage to Covered Fropery from any of the

Covered Causes of Loss.

1. Covered Property

a.  Valugble Papers and Records
Covered Property means the foliowing
type of property that is the insured's
property or property of gthers in the
insured's care, custody or control;
Valuable papers and records, meaning
inecribed, privted or written;
{7} Documen's;
{2y Manuscrigts: and
{3) Records including abstracts, books,
deeds, drawings, films, mabs, or
MoNgages.
M2624E (2-08} Page 8 of 12

Rut valuabiz papers and records doss

not mearn:

{4y "Money" or “Securities”;

{5} Converted Data;

(8) Programs or instructions used in the
insured's data processing
cperations, including the materials
on which the data is recorded,

L. Electronic Media and Records

Covered Property means the foliowing

type of property that is the insured's

praperty or property of others in the
ireured's care, custody or control;

{1} Electronic data processing,
recording or storage media such es
fiims, tapes, discs, drums ar cells;

{2} Data stored on such media; and

{3} Programming records used for
electrcnic data processing or
electrenicalty contrclled equipment.

2. Propery Not Covered
Covered Praperly does not inctuds
a. Praperty held as samples or for gdelivery
after sale;
L. Property in storage away from the
described premises; or
¢.  Contraband or property in the course of
ilegal transportation or trade.
3. Covered Causes cf Loss

Covered Causes of Loss means RISKS COF

DIRECT PHYSICAL LOSS to Covered

Fraperty except those causes of ioss listed

in the Exclusions,

4. Additional Coverage - Collapse:

The Company will pay for loss or damage

caused by or resulting from risks of cirect

physicat loss involving collapse of a building

of ary cart of a building caused by one or

more of the fallowing

a. Fire, lightning, explosion, windstenr or
hail, smoke, aircraft or vehicles, riot or
civif cormmotion, vandalism, leakage
from fire extinguishing equipment,
sinkhole collapse, volcanic action, falling
ohbjects, weight of snow, ice or sleet,
water darmage, brezkage of building
giass, al only as insured against in this
policy.
(1} Failing cbrecis does notf include loss

of demage o

{a} Property in the open; of

A R
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(b} Properly inside & building or
structure, Lnless the roof or an
oliside wall of the building or
structure is first damaged by &
falling object.

{2} Water damage meens accidental
discharge or leakags of water of
steam as the direct result of the
breaking or cracking of any part of a
systerm or apofiance containing
water or steam.

Hidden decay;

Hidden insect or vermin damage;

Weight of neople or personal property;

Weight of rain that cotlects on a mof;

Use of defective rmaterial or methods in

construction, remodeling or rengvation if

the coliapse aocurs during the oourse of

the construction, remodeling of

renovation,

Collapse does not include setthing, cracking,

shrinkage, bulging of expansion.

Coverage Extension

Removas

if the Insured gives the Company written

notice within 10 days of removal of Covered

FProperty because of imminent danger of

loss or demage, the Company will pay for

loss or damage while it is:

a At asale place away from the described
premises; or

b Being taken to and returned frem thas
place,

This Coverage Extension is included within

the Limits of insurance applicebie to the

premises from which the Covered Property

i5 removed.

=0 aoo

B. EXCLUSIONS

The Company wilt not pay for ioss or damage
caused by or resukting fram any of the following:

1.

M2B243 (2-08;

Seizure or desiruction of property by crder
of governmentai authority.

But the Company wil pay for acts of
desiructicn ordered by governmenta!
authority and teken at the time of a fire to
prevert its spread, if the fire would be
covered under this poloy.

Muclear reaction or radiaticn, or radicactive
contamination, however caused.

But if ioss or damage by fire resuits, the
Compary will pay for that resulting loss or
damage.

War, including undedlared or civil war,
werlike action by & mitilary force, including

Fage Sof 12

action in hindering or defending against an
actuai or expected aftack, by any
government, sovereign or other authority
using rititary personne! or other agerts, of
insurrection, rebefiion, revolution, usurped
power, of actian taken by governmernta;
autnonty in hindering or defending against
ary of these.

Dishonest acts by:

a. the Insured or the Insured's empioyees
or authorized represertatives,

b. aryone eise with an interest in the
property, or their employees or
guthorized representatives; or

¢ anyone entrusted with the property,
whether or not acting alone or in
caollusion with other persons or accurring
during the hours of employment.

But this exclusion doss not apply to a carrner
for hire.

Alteration, falsification, concealment or
destruction of records of accounts
receivable done to corceal the wrongful
giving, taking or withholding of tmoney”,
"securities’ or other property.

This exsiusion applies only to the extert of
the wrongful giving, taking or withhoiding.
Bookkeeping, accounting or biling errors or
OMmIssions.

Electrical or magnetic injury, disturbance or
arasure of electronic recordings. But the
Company will pay for direct loss or damage
caused by lightning.

Volurary parting with any property by the
tnsured or anyone entrusted with the
property if induced 1o do so by any
fraudulent scheme, trick, device or fzise
pretense.

Unauthorized instructions to transfer
property to any parsen or to any place.

. The Company will not pay for loss or

damage that regured any audit of records or
ary irventory computation to prove ifs
faciual axistence.

. The Cornpany wilt ot pay for loss or

damage caused by or resulting from arw of

the following. But if loss or damage by 2

Covered Cause of Loss resulls, the

Comparny will pay for that resulting Joss or

tamage.

a. Weather conditions. But this exclusion
cnly apelies if weather condiions initiate
or set in motion a cause or event
excluded in paragraph 1., 2., or 3.,
shove to produce the loss or damage

oot ol
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b Acts or decisions, including the failure to
act or decide, of ary person, group,
organizaticn of governmental body

c. Faufty, inadeguate or defective:

{%} Planning, zoning, development,
surveying, sting;

{2} Design, specifications,
WworKmanship, repair, construction,
renovation, remodeling, grading,
compaction,

{3} Materials used in repair,
construction, renovation ar
remoneling; or

{4} Maintenance of part or alf of ary
progery on of off the described
premises

C. LIMIT OF INSURANCE

1. The most the Companry will pay for lass of
damage to Vaiuable Fapers and Records
{other than eiectronic madia and records) at
the described pramises in any cre
occurrance s $25,000
For Vaiuable Papers and Records (octher
than electronic media and records) not at
the desoribed pramises, the most the
Company will pay is 37,500

2. The most the Company wil pay for loss or
damage to Electronic Media and Records at
the described premises in any one
oecurence s $10 000
For Electronic Media and Records not at the
describer] premiges, the most the Compary
will pay is §1,000.
if the Named Insured is a sole proprietor, the
most the Compary will pay for Electronic
Media and Records at the Named insured's
place of residence s $1,000.

C. Property Loss Congitions

The foilewing is added o paragraph E.6. « Loss

Payment Conditions cf the policy:

1 The Company will determine tre value of
Valuable Papers and Records, including
those which exist an electronic or magnetic
media (other than prepeckaged software
programs), at the cost of:

a, Blank materigis for reproducing the
records, and

b Labor to transcribe or copy the records
This Lass Conciticn does not apply o
valugble Papers and Records, or data
or programming fecords that are
actually replaced or restored.

E. Definitiens Appiicable To This Coverage

1. “Money” means

18.

20

21
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a.  Curmency, coins and bank notes whether
cr not in current use; and

b, Travelers checks, register checks and
money orders held for sale to the public.

*Securities” means negotiabie and non

negotiable instruments or coriracts

repfesenting either money or other property
and includes:

a Tokens, tickets, revenue and cther
stamps whether of not in curre use;
and

b. Evidences of debt issued in connection
with credit or charge cards, which ate
not of the insured's own issue

but does not nclude money.
F. Deductible
Na Deductibie applies o this coverage.

The fokowing Is inciuded under paragraph, A.1. «
Covered Property of Sectlon | - Proparty We
cover against risks of direct physical loss caused by
‘vehicie damage” 1o leased propefty consisting of
buddings, machinery and zquipment, fixtures, pumps
and tanks, and cutdoor equipment. This leased
property must pertain to the maintenance, service or
ceoupancy of the insured premises and is covered
cnly while on the insured premises. The most the
Company wilt pay for loss ar damage from Vehicle
Damage ‘o Leased Property is 300,000 per
neeurrance.

‘Vehicle damage” mearns direct physical lass
resuiting from actuat physical contact of a Jand motor
vehicle with the izased property described inthis
section The deductible appilicabie o Section i -
Property of the policy applies to this coverage,

Water Back Up

The Company will pay for loss te covered property
caused by or resufting from water that backs up into
a described location from & sewer or drain. This
does not include water that backs up as a result of
flceding of an ccean, river, lake, creek nr sirmilar
body of water.

The most the Company will pay for loss or damage
from water back up is $5,000 per cocumence.
Paragraph B.1.g. - Exciusions of Section | -
Froperty of the policy does nat apply to this
Extension.

The deductible applicable to Section | - Froperty of
the policy applies to this coverage.

Ordinance Or Law
A, The Company will not pay under Coveraga A, B
anc/or G of this Ordinance Or Law coverage for:
1. Enforcement of any ordinance or law which
requires the cemalition, repair. repizcement,

n3
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reconsiruction, remedeiing of remediation of
pramenty due to contarmsnation by “poliutarts”
or dug o the presence, growth, proliferation,
spread or any activity of “fungus”, wet or dry
rot or bacteria; or

The costs associated with the enforcement
of any ordinance cr law which requires any
insured or others to test for, monitor, clean
up, remove, cortain, treat, detoxify or
neutzalize, or in any way respond to, of
assess the effects of "poliutants®, “fungus™,
wat or dry 1ot or bacteria.

8. Coverage A - Coverage for Loss {0 the
Undamaged Porticn of the Building.

1.

fA26248 (2-08;

if z Covered Cause of Loss occurs 1o
covered building property, the Company will
pay for loss to the undamaged porticn of the
building caused by enforcement of any
ordinance or law that:

a. requires the demeolition of parts of the
sarme property ot damaged by a
Covered Cause of Loss;

b, reguiates the construction or repair of
buildings, or establishes zoning or land
use reguirements at the described
premises,; and

c. isinforce at the time of {oss.

if Replacement Cost Coverage apphies and

tne property is repaired or repiaced, on the

same or ancther premises, we will not pay
mare for loss or damage to covered building
property, including loss caused by
erforcement of an ordinance or faw, than
the tegser of;

2. the amount you actually spend to repair,
rebuild or reconstruct the building, but
riot for more than the amount it would
cost to restore the building on the same
premises and to the same height, floor
area, style and comparable quality of
the original propenly insured; or

b, the Limit of Insurance applicable io {he
covered building .

if Replacement Cost Coverage applies and

the praperty is not repaired or replaced; or if

Replacement Cost Coverage does not

a2ppty, the Company will not pay mere fer

lnss or damage fo covered buiding property,
inciuding loss caused by enforcement of an
ordinance or law, than the tesser of.

a. the actual cash vaiue of the building at
the time of i0ss; of

b the Limtt of Insurance appiicable fo the
covered building property.
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Coverage A does nof increase the Limit of
Irsurance for covered building property
shown in the Declarations.

The terms of this additional coverage apply
separately ‘0 each covered building.

Coverage B - Cemoition Cost Coverage

1.

)

(W

If a Covered Cause of Loss ocours o
cavered ouilaing property, the Company will
pay the cost to demolish and clear the site of
undamaged parts of the property caused by
enforcement of buiiding, Zening or land use
ordinance of law.

The Company wili not pay under this

additional coverage the costs associated

with the enforceTent of ary ordinance ar
faw which requires any insured or otners fo
test for, monitor, clean up, remove, contain,
freat, detoxify or neutralize, or in any way
respond to, or assess the effects of

‘polhstants”

The Company wili not pay mare under

Coverage B - Cemuition Cost Coverage

than the lesser of the following:

a. the amount you actually spend to
demolish and clear the site of the
cescribed premises; or

b the amount shown i paragraph E., Limit
of insurance.

4. The terms of this additional coverage apply

separately {0 each covered building,

Coverage C - increased Cost of Construction
Coverage

1

If & Covered Cause of Loss ooours 1o
covered buitding property, the Company will
pay for the increased cost to repair, rebuild
or construct the property caused by
enforcement of building, zoning or land use
orcinance of iaw. If the property is repaired
or rebuilt, it must be intended for similar
occoupancy &s the current property, unless
ctherwise required dy zoning of land use
ardinance of law.

The Company will not pay under this
acditonal eoverage for;

a. the ncreased cost of construction if the
building is not repaired or replaced, or

5. the costs associated with the
erforcement of any ordinance or iaw
which requires any insured or cthers fo
test for, monitor, cleanup, remove,
contain, {reat, detoxify or reutralize, or
inany way respond to, or assess the
effects of "poliutarts”
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3. The Company will not pay under E. Limit of Insurance

Coverage C - increased Cost af The most the Campany will pay for coverages B

Construction Coverage: & C combined is 10% of the Limit of insurance

a urtil the property is actually repaired or apphicabde to the covered burlding property
replaced, at the same or another shown in the Declaraticns or $250,000
premises, and whichever is 1ess.

b uniess the repairs or replacement are F Oefintions Applicable to This Coverage
made as SO0n 23 feasonasty Poss:bie ‘Fungus® means any type or form of furgus,
after the loss or damage, not fo exceed inciuding mokd or mildew, and any mycotoxins,
two years. The Company may extend spores, scents or by-products produced or
this period in writing during the two released by fungi.
yearfs.' ‘ ‘ 3. The daductible applicable to Saction § -

4. if the buiiding is repaired or replaced at the Property of the policy applies to this coverage.

same premises, of if you elect to rebuild at

ancther premises, the mest the Company

will pay under Coverage C s the lesser of

a the increased cost of consiruction at the.
rew premises; of

b the amourt shown in paragraph &, Limit
of Insurance.

5 fthe crdinance or law reguires relocation (o
another prermises, the most the Company
will pay under Coverage C is the lesser of,

a. the increased cost of construction at the
new premises. or

b. the amount shown in paragraph £, Limit
of insurance.

& The ferms of this additicnal caverage apply
separately to each covered building.

M26248 (2.08) Page “2 ¢ 12 N
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BUSINESSOWRNERS
BP 04 30 07 02

POLICY NUMBER:

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
PROTECTIVE SAFEGUARDS

This endorsement modifies insurance provided under the following:

BUSINESSOWNERS COVERAGE FORM

SCHEDULE*
. - Protective Safeguards
Premises No. Buitding No. Symbeols Applicable
oot oot P8
004 004 Pg

Describe Any "P-8"':  AUTOMATIC SUPPRESSION SYSTEM

“Information required to complete this Scheduls, if not shown on this endersement, will be shown in the

Declaration.

A. The following is added to the Property General
Conditicns in Section | - Property:
PROTECTIVE SAFEGUARDS
1. As a condition of this insurance, you are

required ic maintain the protective devices ar

services listed in the Schedule abave.

2. The protective safeguards {0 which this
endorsement applies are identified by the
folicwing symbols,

a. “P<* Automatic Sprinkier System,
including reiated supervisory ServiGes.
Automatic Sprinkler System means:

{1} Any automatic fire protective or
extinguishing system, including
cofinected:

{ay Sprinklers and discharge nozzies;

(b} Ducts, pipes, valves and fitiings;

{c} Tanks, their component parts and
supports; and

{d} Pumps and private fire protection
mains.,

{2} when supplied from an automatic fire

proteclive system:

{a} Norautomatic fire protective
systems; and

(b} Hydrants, standpipas and cutlels,

BP 04 35 07 02

© {30 Pmperlies, Inc., 2001

b. "P-2" Automatic Fire Alarm, protecting
the entire building, that is;
{1} Connecied to a ceniral station; or
{2} Reperling to a public or private fire

atamm station,

¢. "P-3" Security Service, with a recording
systern or waich clock, making hourly
rounds covering the entire building, when
the premises are not in actual operation.

d. "P-4" Service Contract with a privaiety
owned fire department providing fire
proteciion service to the described
premises.

e, “P-§" The proteciive system described in
the Schedule.

B. The following is added io Paragraph B.

Exclusions in Section | - Property:

We will not pay for {oss or damages caused by or

resufting from fire if, prior 1o the fire, you:

1. Knew of any suspension or impaiment in any
profective safeguard listed in the Schedule
above and faited to nctify us of that fact; or

2. Falied to maintain any protective safeguard
tisted in the Schedute above, and over which
you had control, in complete working order,

If part of an Automatic Sprinkler System is shut off

due tn breakage, {eakage, freezing conditions or

opening of sprinkter heads, notification 10 us wiil
not be necessary if you can restore full protection
within 48 hours.

Page 1 of 1
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BLUSINESSOWNERS
BPOs 410702

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

BUSINESS INCOME CHANGES — INCREASED PERIOD OF
RESTORATION (NO WAITING PERIOD)

This endorsement modifies insurance provided under the foliowing:

BUSINESSOWNERS COVERAGE FORM

Section | ~ Property is amended as follows: C. Paragraph H.8.a.(1} of the “Period of Restoration™
A. Paragraph A.5.i. Civil Authority Additional definition is replaced by the following:
Coverage is amended by delating the second and a. Begins
third paragraphs and replacing the with the {1) immedistely after the time of direct physical
follawing loss or camage caused by or resulting from
This coverage will apply for 2 period of up te three any Covered Cause of Loss at the
consecutive weeks from the date of that action. described premises; or

B. Paragraph A5.m.{6}{a} Business income From
Dependent Properties Additionai Coverage is
repiaced by the foilowing:

(5} The coverage period for Business (ncome
urder this Additional Coverage:

{a} Begins immediately afler the time of
direct physical loss or damage caused
by or resutting from arwy Coverec Cause
of Loss at the described premises or

BFP 0441 Q702 150 Properties Inc., 2061 Page 1 of 1
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EUSINESSOWNERS
BPF 04 83 67 02

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

REMOVAL OF INSURANCE-TO-VALUE PROVISION

This endersement modifies insurance provided under the following:

BUSINESSCWINERS COVERAGE FORM

Paragraph E.B.d. Loss Payment Property Loss {if} The costto replace, onthe same
Cordition in Section | - Property is amended as premises, the lost or damaged property
follows with other property:
A, Paragraph {(1){a} is replaced by the following: i. Of comparable material ang quality;
{1} At replacement cost withaut deduction for and
depreciation, subject 1o the following: ) il. Usecfor the same purpose; or
{a} We will pay the cost to repair or replace, (i) Tre amount that you actuaily spend that
after application of the deductible and ls necessary ‘o repair or reglace the fost
without decuction for depreciation, but not or damaged property.
more than the least of the foliowing if a building is rebuiit at 2 new premises, the
amourts: cost is limited to the cost which would have
{8y The Limit of Insurance under Secticn i~ neen incurred had the buiiding been built attre
Property that appiies (o the lost or ofiginai premises.
damaged property, B. Faragraph {1}{b} does not apply.

BPO4E30TOZ © 150 Froperties, ino., 2000 Page 1 of 1
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BUSINESSOWNERS
BPF 04 83 U7 02

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TOTAL POLLUTION EXCLUSION WITH A BUILDING
HEATING EQUIPMENT EXCEPTION AND A
HOSTILE FIRE EXCEPTION

This endorsemernt modifies insurance provided nder the foliowing:

BUSINESSOWNERS COVERAGE FORNM

Exclusion B.1.f. Poilution in Section li - Liablity is

replaced by {he following:

This insurance does not apply (0

f. Poliution

{1} “Bodily injury” or “property damage” which

waould not have ocourred in who'e or part but for
the actual, alleged or threatered discharge,
dispersal, seepage. migration, release or
escape of "polivtants” at any time.

This exclusion does not apply o

{a} "Bodily injury" if sustained within a buiiting
which is or was at any time owned or
occupied by, or rented or ioaned to, any
insured and caused by smoke, fumes, vapor
or soot from equiprment used to heat that
bestiding.

{b} "Bodily injury” or "property damage" arising
olt of neat, smoke or fumes from a “hostile
fire” uniess that "hostite fire” occurred of
originated:

{(fj At any premisss, site or location which
is or was at any time used by or for any
insured or others for the handling,
storage, disposal, processing or
treatment of wasle, or

{Hi} At any premises, site o location on
which any insured or any contractors or
sufcontractors working divectly or
indirectly on any insured's behalf are
performing operatiors to test for,
monitor, clean up, remove, cortain,
treatf, detoxify, neutralize or in any way
respond to, or assess the effects of,
"oollutants”.

{2} Any loss, cost or expense adising out of any.

{a} Regquest, demand, order or statutory or
reguiatory requirernient that any insured or
others test for, monitor, clean up, remove,
confain, treat, detoxify or neutralize, orin
any way respond to, or assess the effects of
“polittants”; or

fb) Claimaor sut” by oronbehatf of a
governmental authority far damages
because of testing for, monitoring, cleaning
up, remaving, containing, treating,
detoxifying or neutralizing, of in any way
responding o, of assessing the effects of,
"potiutams”

BF o423 07 02 € IS0 Properties. Inc, 2001 Page t of 1
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BUSINESSOWNERS
BP G577 11 02

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
FUNGI OR BACTERIA EXCLUSION (LIABILITY)

This endorsement modifies insurance provided under the following:
BUSINESSOWNERS COVERAGE FORM

The following provisions are added 1o Section f ~ {2}
Liabiltty:

A, The following exclusion is added to Paragraph B.1.,
Exclusions - Applicable To Business Liabitity
Coverage:

q. Fungl or Bacteria

Ay loss, cost or expenses arising aut of the
abating, testing for, monitoring, cleaning up,
remaving, containing, treating, detoxifying,
neutralizing, remediating or disposing of, or
inany way responding to, or assessing the
effects of, "fungi" or bacteria, by ary insured
or by any other person or entity.

(1) "Bodily injury", "property damage” or This exciusion does nat apply to any "fungi” or
personal and adverfising injury” which baoteria that are, 2re on, or are contained in, a good
would not heve occurred, in whaole or in part, ar procict irended for censumption.

but for the actual, alleged or threatened
inhalation of, ingestion of, contact with,
exposure to, exisience of, or presence of,

B. The foliowing definition is added Paragraph F.
Liability And Medical Expenses Definitions:

ary 'fungi’ or bacteria or of within a 1. "Fung” means any type or form of fungus,
building or structure, including its confents, including motd or mildew and any myocotoxins,
regardiess cf whether any other cause, spores, scents orf by-products procuced or
event, material or product contributed released by fungi
concurrently or in any sequence to such
injury or damage,

BFOST7 1102 © 150 Properties, inc. 2007 Page 1 of1
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BSFT1668% OPH OF LAaS VEGAS EFFECTIVE: $2/26/207%1 PROCESSED: 12/289/20141

OREGON MUTUAL INSURANCE COMPANY
BUSINESSOWNERS
HIRED AUTO AND NON-OWNED AUTO LIABILITY

MZTI4E 1106

THiS ENDORSEMENMT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

This endorsement modifies insurance provided under the following:

BUSINESSOWNERS COVERAGE FORM

SCHEDULE
Coverage Additional Premium
Hired Auto Liability INGL INCL
Non-Owned Auto Liability INCL INCL

A  insurance is provided only for those coverages for
which a specific premium charge is shown in the
Dectarations or in {hie Schedute.

1.

Hired Auto Liability

The insurance provided under Paragraph

A.1. Business Liabifity in Sectionfi -
Liability, appiies to "bodily injury” or "property
damage” arising out of the maintenance or use
of & "hired auto” by you or your "empioyees” in
the course of your business.

Non-Owned Auto Liability

The insurance provided under Paragraph
A.1. Business Liability in Section i -
Liability, applies to "bodily injury” or "property
damage” arising out of the use of any "non-
owned auto” in your business by any person.

B. Forinsurance provided by this endorsement oniy:

1.

The exclusions, under the Paragraph

B.1. Applicable To Business Liabifity

Coverages in Section il ~ Liabiiity, other

than Exclusicns a., b., d., f. and i. and the

Nuctear Enargy Liability Exclusion, are deleted

and replaced by the following:

a. “"Bodily injury” to:

{1} An “employee” of the insured arising
ouf of and in the course of:

{a}Employment by the insured; or

{b} Performing duties related to the
conduct of the insured’s business;

{Z} The spouse, child, parent, brother or
sister of thai "empioyee” 45 a
consequence of Paragraph (1) above,

This exclusion appiies:

{a} Whether the insured may be Hiable as
an empioyes or in any other capacity,
and

{b} Tu any obligation io share darmages
with or repay someone eise who must
pay damages because of injury.

This exclusion does not apply to:

{1} Liabiiity assumed by the Insured under
an "insured coniract”; or

{it} "Bodiy injury” arising out of and in the
course of domestic employment by the
insured uniess benefits for such injury
are in whole or in part either payable
or required to be provided under any
workers compensation law.

b. "Property damage” to:

{1} Property ovwned or belng transported
by, or rented or loaned {¢ the insured;
or

{2} Property in the care, custody or control
af the insured,

2. Paragraph C. Who Is An Insured in
Section i - Liability, is repiaced by the
feltowing:

Each of the following is an insured under this

or endorsement {0 the extent set forth below:
MAZTIE (1-08;
RAZT348 (1405} inciudes copyrighted material of insurance Senvices Office, ine., with s permission BEL TR FRM
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SA2T 348 (108}

a.  Yopu;
b. Any other person using 2 "hired auto™ with
YOour permission;
¢. For & "non-owned avio”, any partner or
"executive officer” of yours, buf only while
such “non-owned auto” is being used in
your business; and

d. Any ofher person or organization, bul only
for their Hability because of acts or
omissions of an insured under a., b. or c.
above.

Nene of the following is an insured;

{1} Any person engaged in the business of
kis or her employer for "bodily injury”
to any co-"employee” of such person
injured in the course of employment,
or to the spouse, child, parent, brother
or sister of that co-"employee” as a
consagquence of such "hodily injury”, or
for any obligation to share damages
with or repay someone eise who must
pay damages because of the injury;

{2} Any partner or "exscutive oHicer” for
any “auto” owned by such partner or
officer or & member of his or her
househoid;

{31Any person while empioyed in
or otherwise engaged in duties in
connection with an "aute business®,
other than an "auto business” you
aperate;

{4} The owner or lessse (of whom you are
a subiessee) of 2 “hired auwlo” or the
owner of & "non-owned auto™ or any
agent or "empiloyee” of any such
owner or lesses;

{5} Any person of organization for the
conduct of any cument or past
partnership or joint venture that is not
shown as a Named lasured in the
Declarations.

€. The loltowing additional definitions apply:

1.

includes copyrighted materis! of insurance Services Office, Inc., with &8 permission

Page 20f 2

"Auto Business" means the business or
occupation of sefling, repairing, servicing,
stortng or parking “autos”.

"Hired Auto” means any "auto” you lease,
hire, rent or borrow. This does not include any
“auta” you lease, hire, rent or borrow from any
of your "empioyees” or members of their
househotids, or from any pariner or "executive
officer” of yours.

"Non-Owned Auto” means only those "autos”
you do nol own, lease, hire, rent or borrow that
are used in connection with your business,
This includes "autcs” owned by your
"empiovees”, partners (if you are a
partnership}, members (if you are a fimited
liability company}, or members of their
households but onty while used in your
business or your personal affairs.

M2734E (108}
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BUSINESSOWNERS
BPF 00 Q3 07 02

BUSINESSOWNERS COVERAGE FORM

Various provisiors in this policy restrict coverage. Read
the entire policy carefutly to determine rights, duties ard
what is and is NSt covered,

Throughout this Coverage Form the words "you™ and
“your refer 1o the Named insured shown in the
Ceciarations The words ‘we" "'us"” anc “our” refer to the
Company providing this insurance.

In Section |} ~ Liability, the word "insured"” mears any
person or orgarization qualfying as such under
Faragraph C - Who Is An insired.

Other words and phreses that appear in quotaticn marxs
have special meaning. Refer o Paragraph H. Property
Cefnitions in Section | - Property and Paragraph F.
Liability Ang Medical Expenses Defintions in

Section H - Liability.

SECTION | « PROPERTY

A. Coverage
We will pay for direct physical loss of or damage tc
Covered Propeny at the premises described in the
Deciarations caused by or resutting from ary
Covered Cause of Loss.
1. Covered Property

Covered Property includes Buildings as

described under Paragraph a. befow, Business

Persanat Property as described under

Paragraph b, below, or both, depending on

whether a Limit of Insurance is shown in the

Declarations for that type of property,

Regardiess of whether coverage is shown in the

Ceclarations for Busidings, Business Personat

Property, or botty, there is ne coverage for

propefy described under Paragraph 2. FProperty

Mot Covered,

a. Buildings, meaning the buildings and
struciures at the premises described n the
Ceclarations, inciuding:

{1} Completed additions,

(2) Fixiures, inciuding outdoor fixtures,

{3} Permanentty insialied:

{a} Machinery; and
(b} Equipment;

{4} Your personal property in apartments,
fo0Ms ar common areas furnished by
you as landiord;

{8} Personal property owned by you that is
used to maintain or service the hlidings
or structures or the premises, including:
{a} Fire extinguishing equipment;

{b} Cutaoor furniture,

(¢} Figor coverings, and

{4} Appliances used for reingerating,
ventilating, cooking, cishwashing of
lzundering;

BF GO 02 0702

(&} If not covered by other insurance:

{a} Addifions under construction,
alterations and repairs to the
buildings or structures,

{h} Materials, equipment, suppiies and
iemporary structures, on or within
100 feet of the described premises,
used for making additions,
aiterztions or repairs to the buildings
of strustures

b. Busiress Personal Property located inor on
the buildings al the described premises or in
the open {or ina vehicie} within 100 feet of
the described premises, including:

{t} Property you own that is used in your
business,

{2} Property of others that is in your care,
custody or controi, except as otherwise
provided in Loss Payment Property Loss
Condition Paragraph E.8.d.(3Kb};

{3} Tenant's improvements and
betterrments. iImprovements and
betterments are fixtures, alterations,
inslallations cr additions:

{a) Made a part of the buiiding or
strueture you accupy but do not
own, and

{b} Youacguired or made at your
expense but cannot legally remove;
and

{4} Leased personal property for which you
have a contrastual responsibiiity to
insure, Lnless stherwise provided for
under Paragraph 1.b.{2}.

{6} Exterior building gtass, if you are a
tenant and no Limit of insurance is
shown in the Ceclarations for Buiiding
property. The giass must be owred by
you ar im your care, custody or control,

2. Property Not Covered

Covered Froperly does not include:

a. Aircraft, automobies, motortrucks ard other
vehicles subject to motor vehigle
registration;

b. “"Money” or “securities” except as provided
in the:

{1} Money and Securities Optional
Coverage, or

{2} Empioyee Dishonesty Cplionat
Coverage;

c. Contraband, or property in the course of
itegat transportation or frade:

@ISO Properties. Inc.. 2007 Page 1 of 38
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d. Land {inciuding land onwhich the praperty 15
losated), water, growing crops or lawns,;

e. Outtdoor fences, radio or television anternas
fincluding sateflite dishes) and their iead-in
wirlrg, masts of towers, signs (other than
signs attached to buildings), trees, shrubs or
plants, all except as providad inthe:

{1} Outdoor Preperty Coverage Extensior;
or
{2} Outdoor Signs Optionat Coverage;

f. Watercraft (including motors, equipment and
accessones) while afloat.

g. Accounts, bills, food stamps, olher
evidences of debt, accounts receivable or
“valuable papers and records”; except as
otherwise proviged in this policy.

h. "Computer{s)” which are permanently
instailed or designed to be permanently
installed in any aircraft, watercraf,
mctortruck or other vehicle sutject to mator
vefticle registration. This paragraph does not
apply to "cormpurerisy” while held as "stock”

3. GQovered Causes Of Loss
Risks of direct physical loss urless the (oss is:
a. Excluded in Paragraph B. Exclusions in

Seciion I, or
b. Limited in Paragraph 4, Limitations in
Section L
4. Limitations

a. We will not pay for loss of or damage to:

{1} Steam boilers, steam pipes, steam
engines or steam furbines caused by or
resulting from any cordition or event
inside such egquipment 3ut we will pay
for loss of of damage 1 such equipment
caused by or resufting from an explosion
of gases or fuel within the furnace of any
fired vesse! or within the flues or
passages fhrough which the gases of
combustion pass

{2} Hot water boilers or other water heating
equipment caused by or resutling from
any condition or event inside such
boiters or equiprment, other than an
explosion.

{3} Property that is missing, where the only
evidence of the loss ordamage is a
shortage disclosed on taking irvertory,
or other instances where there is o
physica! evidence to show what
happened te the property. This limitation
does not apply (o the Cptional Coverage
for Money end Securities.

{4) Property that has been transferred o a
perscn or to a place ouwlside the
described pramises on the bage of
wauthorized instructions.

BPF o0 02 07 07 @IS0 Properties, ng., 2001

{8} The intericr of any building or structure
caused by or resulting from rain, shnow,
steet, ice, sard or dust, whether driven
by wind of naf, unless!

{8} The buiidng or structure first
sustains damage v a2 Covered
Cause of Loss to its roof or walls
through which the rain, snow, sleet,
ice, sand or dust enters, or

(b} The loss or damage is caused by or
results from thawing of snow, sieet
ar ice on-the bullding or structure

We will not pay for loss of or damage o

fragile articies such as glassware, statuary,

marbles, chinaware andg porceiains, if
broken, unless caused by the “specifies
causes of loss” or buitding glass breakage

This restriction dees not apply to:

{1} Glass that is part of the exterior or
interior of & building or structure;

(2} Containers of property held for sale; or

{3} Photegraphic or scientific instrument
lenaes.

Faor loss or damage by theft, the following

types of property are coveresd only up to the

firmits shown:

{1} $2,500 for furs, fur garments and
garments trimmed with fur.

{2} $2,500 for jewelry, walches, watch
movements, jewels pearls, precious
ard semi-precious stones, bullion, gold,
silver, platinum and other precious
alloys or metals, This {imit does not
apply 1o jewelry and waiches weorth
$100 or fess per tem.

(3} $2 500 for patterns, dies, molds and
forms.

5. Additionai Coverages

Debris Removal
{1} Subject to Paragraphs {3} and {4}, we
will pay your expense o remove debris
of Covered Property caused by or
resutting from a Covered Cause of Loss
that ocours during the policy period. The
expenses wiilt be paid crly ¥ they are
repoited 10 US in writig within 180 days
cf the date of direct physical loss or
camage.
{2t Debns Removal does not apoly fo costs
to:
{a} Extract "polutants” from iand or
water; gr
{b} Remove, restore or replace poilutec
fland or water.
{3} Subject to the exceplions in Paragraph
{4}, the foliowing provisions apply

Page2of 39
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Exarnpie #1

{a} The most that we will pay for the
totai of direct physical icss of
damage plus debris remioval
expense is the Limit of insurance
applicable tc the Covered Proparty
that has sustained loss or damage.

{b} Subject to Paragraph (a) above, the
amourt we will pay for debris
removal expense is imited to 25%
of the sum of the deductibie plus the
arnount thal we pay for direct
physical loss or darmage {o the
Covered Praperty that has
sustained loss of damage.

Ve wilt pay up to an additional 513,000

for debris removal expense, for each

location, in any one oscurrence of
physical loss or damage to Cavered

Property, if one or both of the following

circumstances apply:

(a) The total of the actual debris
removal expense plus the amount
we pay for direct physical loss or
damage exceeds the Limit of
Insurance on the Covered Property
that has sustzined loss or damage.

(b} The actual debris removal expense
exceeds 25% of the sum of the
deduct tie plus the amourt that we
pay for direct physical ioss or
damage to the Covered Property
that has sustained loss or damage.

Therefore, if Paragraphs (4}a} and/ior

{4)(b} apply, our total payment for direct

physical ioss or darmage and debris

removal expense rmay reach but wil
rever exceed the Limit of Insurance on
the Covered Property that has sustained
ioss or damage, cius $10,000.

{5} Exampies

{4

et

Limit of Insurance s 83000
Amourt of Decductible $ 500
Amount of Loss § 560,000
Amovnt of Loss Payable $ 49,500

Cebris Removeal Expense

(850,000 - $500)
§ 10,000

Bebris Removal Expense Payable  § 10,000

BP QD O3 07 02

The debris removal expense is less than
25% of the sum of the loss pavable pius
the deductible. The sum of the loss
payable and the cebris remaval
expense (543,500 + §70,000 = 359,500}
is less than the Umit of Insurance.
Therefore the full amount of debris
removal expense is payable in
accordancs with the terms of

Faragraph {3}

© 150 Propesties, inc., 2001

Examplic #2

Limit of Insurance & 90000
Amount of Deductible 5 500
Arrourt of Loss % 80,000
Amount of Loss Fayable
($80,000 — $500) $ 79,500
Debris Removal Expense & 30,000
Delyis Removal Expense
Paysble
Basic Amount $ 10,500
Addiional Amount & 16,000

The basic amount payabie for debris
removal expense under the terms of
Faragraph (3} is caicuiated as follows:
$80,000 (579,500 + §500) x .25 =
$20,000; capped at $10,500). The cap
applies because the sum of the loss
payatie (375 5007 and the basic amaourt
payabie for debris removal expense
{310,500} cannot exceed the Limit of
insurance {390,000},

The additicnal amount peyable for
debris removal expense is provided in
accordance with the terms of Paragraph
{4}, because the debris removal
expense ($30 000} exceeds 25% of the
loss payabie pius the deguctible
{$30,000 is 37 5% of $80,000), end
because the sum of the loss payabie
and gebris removal expense (373,500 +
$30.000 =$109 5007 would exceed the
Limit of lrsurance ($90,0008. The
addifiona! amaunt of covered debris
removal expense s $10,000, the
meaximum payable under Paragrapt: {4}.
Thus the total payabie for debris
removel expanse in this example is
$20,500; 39,500 of the debris removal
expense is not covered

b. Preservation Of Property

if it is necessary to move Gaovered Froperty

frum the described premyses to preserve it

from loss or damage by & Covered Cause of

Less. we will pay for any direct physical toss

of or damage te that property:

{1} While it i5 being moved or while
temporarily stored a2t another location;
and

{2} Oniy if the loss or damage ooocurs within
30 days after the property is first moved.

Fire Department Service Charge

When the fire depariment is called o save

or protect Covered Property from a Covered

Cause of Lass, we will pay up to $1,000 for

your liability for fire depantment service

charges:
Paga 3 of 39
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{1
2

Assumed by confract or agreement prior
o loss; or
Required by focal ordinance.

d. Collapse

)

(2)

BP GO O3 OUT D2

With respect to buildings:

{a} Collapse means an sbrugt falling
down or caving in of a building or
any part of a bullding with the resut
tnat the building or part of the
buitding cannat be occtipled for s
intended purpose,

(b} A buiiding or any part of a building
that is in danger of falling down or
caving in is not consideredto be in a
state of cofiapse;

{c} A part of a building that is standing
is not cconsidered to be in a state of
coliapse even if it has separated
from another part of the building;,

{d} A building that is standing or any
part of a building that is standing is
not considered to be in a state of
coliapse even if it shows evidence of
cracking, bulging, sagging, bending,
leaning, settiing, shrinkage or
expansion.

We will pay for girect physical loss or

damage to Covered Property, caused by

collapse of a building or any partofa
buiiding that is insured under this polficy,
if the collapse is caused by one or more
of the Tollowing.

(a} The "specified causes of loss™” or
breaiage of buiiding glass, sl anly
as insured against in this policy,

{b} Decay thatl is hidden from view,
wnless the presence cf such decay
is known fo an insured prior to
collapse;

(¢} insect or vermin damage that is
hidden from view, uniess (he
presence of such damage s Known
to an insured prior to colflapse;

(d} Weight of people or personat
progerty,

{e} Weight of rain that collects cna
[{ole

{f} Use of defective materiai or
methads in construction, remodeling
or renovation f the collapse cocurs
during the course of the
construction, remodeling or
renavation. However if the collapse
occurs after construction,
remodelirg or rengvation is
comprete and is caused in part by 2
cause of i0ss isted in Paragraphs

& 180 Properties, tnc, 2007

{3)

(4}

{a} through {e}, we will pay for the
loss or damage even if use of
defective materiai or methods in
cansiruction, remodeting or
renovation, contributes to the
caliapse,

The criteria set forth in Paragraphs

{1Ha) through {1}{d} do not fimit the

coverage otherwise provided under this

Additional Coverage for the causes of

i0ss listed in Paragraphs {2){a), (2)}d)

and (2}{e).

With respect to the following propenty.

{a} Awnings;

{b} Gulters and downspouts;

{c} Yard fixtures,

{t}} Outdoor swimming poois;

{ej Piers, wharves and dooks;

{f) Beach or diving platforma or
apputtenances;

(g} Retaining wails; and

th} Walks, roadways and other paved
surfaces;

if the cotiapse is caused by a cause of

loss listed in Paragraphs (2Kb) through

{ZKT, we witll pay for loss or darmage to

that property only if such toss or

damage is a direct result of the coliapse

of a building insured under this policy

and the property is Covered Property

under this policy

If personal property abruptly falls down

or caves in and such collapse is not the

result of collapse of & building, we will

pay for ioss or damage o Covered

Property caused by such eollapse of

personal property only 1

(a} The coflapse was caused by 2
cause of loss listed in Paragrapnhs
{2){a) through {2} of this
Additional Coverage;

{&y The personai property which
collapses is inside a building; and

{c) The properly which coliapses is not
of a kind listed in Paragraph (3}
above, reqardiess of whether that
kind of property is considered to be
personal propernty or reai propery,

The coverage stated in this Paragraph

{4} does nct apply to perscnal property i

marring and/or scratching s the orily

damage to that personal property

caused by the collapse.

Coltapse of persanat property does not

mean cracking, bulging, saggng,

bending, legning. settling, shrinkage or

expansion.

Page 4 of 33
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{8} This Additional Coverage, Collapse, will
not increase the Limits Of insurance
provided in this policy.

e. Water Demage, Other Liguids, Powder Or

Molten Materiai Damage

if loss ar demage caused by or resuiting

from covered water or other fiquid, powder

or molten material damage loss occurs, we
will also pay the cost{o tear out and replace
any part cf the building or structure te repair
damage tc the system or appliance from
which the water or other substance escapes.

We will not pay the cust to repair any defect

that caused the loss or damage; but we wilt

pay the cost to repair of repiace damaged
parts of fire extinguishing equipment f the
damage:

{1} Results in discharge of any substance
from an auiomatic fire protection
system. or

{2} |s directly caused by freszing.

f. Business income

{1} Business incomea

{a} We will pay for the actual loss of
Business income you sustain due to
the necessaly suspension of your
“operations” during the "period of
restoration”. The suspension must
be caused by direct physical loss of
or damage o property at the
described premises. The 108s or
damage must be caused by or resulf
from a Covered Cause of Loss. With
respect to loss of or damage to
personal property in the open or
persanal property m a vehicle, the
described premises inciude the area
within 100 feet of the site at which
the descnbed premises are jocated.
With respect to the requirerments set
forth in the preceding paragraph, if
you occupy oniy part of the site at
which the descnbed premises are
located, your premises means:

{iy The portion of the building which
you rert, lease or occuny; and

{H} Any area within the building or
on the site at which the
described premises are located,
if that area services, of is used
to gain access fo, the deseribed
premises.

{b] We will only pay for loss of Business
Income ihat you sustain during the
“period of restoration” and that
occurs within 12 consesttive
macnths after the date of direct
phvsical loss or damage. We will
only pay for ordinary payroll

BP GO 03 07 02 @180 Properties Ino | 2601

expenses for 60 days following the

cate of direct physicat loss or

camage, uniess a greater number of
gays is shown in the Declarations.
(¢} Business Inccme means the:

{i} Netincome (Net Profit or Loss
before income taxes) that wouid
have been earned or ingurred f
na physical loss or darnage had
occurred, but not including any
iNet income that would likely
have been eamec as a resuft of
ar increase in the volume of
business due to favorable
business conditions caused by
the impact of the Coverad
Cause of Loss on customers or
on other businessas: and

{ii} Continuing normai cperating
expenses incurmed, inciuding
pay ol

{d} Ordinary payrall expensss;

{i} Mean payroll expenses for all

your emoloyees except.

. Cfficers

i Executives;

i, Departmert Managers,

iv. Employees under contract;
and

¥. Addiional Exernptions
shown in the Declarstions
as:
* Job Ciassifications; or
» Emplovess.

{fi} include:

. Payrel,

K. zmployee benefits, #
directly refated to payroii;

i, FICA payments you pav,

. Union dues you pay and

v. Workers' compenrsation
preMmiums.,

{2) Extended Business income
{a} If the necessary suspension of your

"operations" produces a Business

income loss payabie under this

policy, we will pay for the actual loss
of Business income you incur during

{he perioc that:

{i} Begins on the date property
except finished stock is actually
repaired, rebuilt or repiaced and
“operations” are resumed; and

{ii} Cnds cnthe eariier of;

i The date you could resfore
your "operations”, with
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reasonable speed, (o the
imve’ which would generate
the Business income
amount that would have
existed if no girect physical
ioss or damage had
occurmed; of
fl. 30 consecutive days after
the date determined in
Paragraph {ali} above,
unless a greater number of
consecutive days is shown
in the Declarations.
However, Extended Business
inoome does not apply to loss of
Business income incurred as
resuft of unfavorable business
congitions caused by the impact of
the Covered Cause of Loss in the
area where the described premises
are located.

{b} Loss of Business Income must be
caysed by direct physical loss or
damage at the descrived premizes
caused by of resulting from any
Covered Cause of Loss.

{3 With respect (6 the coverage provided in

this Acditionial Coverage, suspersion
means.
{a} The partiat slowdown or compiete

cessation of your business activities;

and

(b} That a part or ali of the described
premises is rendered untenantable,
if coverage for Business Income

applies.

{4} This Additicnz! Coverage is not subject

to the Limits of insurarce of Section | —
Property.

g. Extra Expense
{17 We wili pay necessary Exira Expense

you incur during the "period of
restoration’” that you would not have
incurred if there had been no direct
physical loss gr damage o properly at
the described premises. The loss or
damage must be caused by or resuft
from a Covered Cause of Loss. With
respect to ioss of or damage o personal
property in the open or personai
properly in a vehicle, the described
premises inciude the area within 100
feet of the site at which the described
premises are locaied.

With respect 10 the requirements set
forth in the preceding paragraph. if you
occupy only part of the site at which the
describad premises are iocated, your
premises means

© 50 Properties, Inc., 2001

{a} The portion of the buitding which
you rent, iease or oocupy: and

th} Any ares within the buiiding or on
the site at which the described
premises a2re located, f that area
services, or is used to gain access
o, the described premises

{2} Exira Expenss means expense
incurred:

{a} To avoid or minimize the
suspension of business and to
continue "operations™
{i} Atthe described premises: or
{it} Al replacement premises or &t

temporary locations, including
reiocaticn expenses, and costs
te equip and operate the
replacement of temporary
locations.

{b} To minimize the suspersion of
busiress f you cannot continue
“operations”.

{c} Ta
{i} Repair or repiace any property,

ar
i) Research, replace or restare e

lost information on damaged

“vaiuable papers and records’
o the extent it reduces the armourt
of loss thet otherwise wouid have
been payable under this Additional
Ceverage of Additicnat Coverage f.
Business Income.

{3} With respect to the coverage provided in
this Adgditional Coverage, suspensicn
means:

{a} The partisl slowcown or complete
cessation of your business activities,
and

(b} That a part or alt of the described
premises is rendered untenantable,
if coverage for Business Incoms
applies.

{4} We wilf only pay for Extra Expense that
cocurs within 12 consecutive momhs
after the date of direct physicat loss or
camage. This Additonal Caverage is
not subject to the Limits of Insurance of
Section | -~ Property.

Poitutant Clean Up And Removai

We will pay your expense fo extract

“noliutants” from fand or water at the

described premises if the discharge,

dispersal, seepage, migration, release or
escape of the “pollutants” is caused by or
results from a Covered Cause of Loss that
oocurs during the policy period, The
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expenses will be paid ordy [ they are

reported to us in writing within 180 days of

the eartier of,

{4 The date of direct physical ioss or
damage; or

{2} The end of the policy periad.

The most we will pay for each iocaticn under

this Additional Coverage is §10,000 for the

sum of all such expenses arising out of

Covered Causes of Loss osourring during

each separate 12 month period of this

policy.

Civil Autherity

We will pay for the actual loss of Business

incame you sustain and necessary Extra

Expense caused by action of civil authority

that prohibits access to the described

premises due to direct physical ioss of or
damage to propery, other than at the
described premises, caused by or resuiting
from arny Covered Cause of Loss.

The coverage ko Business Incorme wili

begin 72 hours after the time of that action

and will apply for a period of up to three
consecutive weeks after coverage begins.

The coverage for necessary Extra Expenss

will bagm immediately after the time of that

action and ends:

{1} 3 consecuiive weeks after ihe ime of
that action; or

{2} When your Business Inccme coverage
ends,;

whichever is iater,

The definitions of Business Income and

Extra Expense contained in the Business

income and Extra Experse Additional

Coverages aiso apply to this Civil Autharity

Additcrnal Coverage. The Civi Authority

Additional Coverage is not subject ic the

Limits of Insurance of Section |~ Property.

Money Grders And Counterfeit Paper

Currency

We will pay Tor loss resulting directly from

your having accepted in good faith, in

exchange for merchandise, "maoney” or
services:

(13 Money crders issued by any pest office,
EXPress company or bank that are not
pEic upan presentation, of

{2} "Counterfed” pager cuirency thal is
acquired during the reguiar course of
business.

The most we will pay for any loss under this

Additional Coverege is 51,000

Forgery Or Alteration

{1 We will cay for loss resulling directly
from forgery or alteration of, any check,

& 130 Properties Ing,, 2001

draft, promissory note, bilf of excharge
or simular written promise of payment in
"money” that you or your agent has
issued, of that was issued by someone
who impersonates you or your agent,

{2} If you are sued for refusing to pay the
check, draft, promissory note, bifl of
exchange or similar written promise of
payment in “money”, on the tasis that it
has been forged or altered, and you
have our written consent to defend
against the suit, we wili pay for ary
reasenable legal expenses that you
incur in that defense.

{3} The most wa will pay for any loss,
including legal expenses, under this
Additional Coverage is $2,500, uniess a
higher Limit of Insurance is shown in the
Ceclarations.

increased Cost Of Construction

{1} This Addiional Coverage applies only 1o
buildings insured on a replacement cost
basis.

{2} inthe evert of damage by a Covered
Cause of Loss {o a building that is
Covered Property, we will pay the
increased costs incurred fo comply with
enforcement of an ordinance or law in
the course of repair, rebuilging or
replacement of damaged parts of that
property, subject to the limitaticns stated
in Faragraphs {3} through {8} of this
Additional Coverage.

{3} The ordinance or law referred to in
Paragraph {2} of this Additional
Coverage is an ordinance or law that
regutates the construction or repair of
buildings or establishes zoning ar land
use requirements st the described
premises, and ig in force at the tme of
ioss.

{4} Under this Additional Caverage, we will
not pay any costs due to an ordinance
or law that
(a} Youwere required to comply with

befors the loss, even when the
building was undamaged: and
{b} You failec to comply with.

{5} Under this Additional Coverage, we will
rot pay any costs aseaciated with the
enforcement of an ordinance or law
which requires any insdred or athers fo
test far, monitor, Slean up, remove,
contain, treat, detoxify or neutralze, or
in any way respond to, or assess the
effects of "poliutants’.

{8] The mostwe will pay under this
Ldditionat Coverage, for each described
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(8}

(s

building insured under Section |-

Property, = $10,000. If & damaged

building{s} is covered under a blanket

Limit of Insurance which apriies to more

than one buiding ar tern of praperty,

then the most we will pay under this

Additional Coverage, for each damaged

buiiding, is $10,000.

The amount payable under this

Additicnal Coverage is additioral

insurance.

With respect 1o this Additionai

Coverage: :

{a} Ve will not pay for the increased
Cost of Construction:

i} Unti the property is actually
repaired of repiaced, at the
same of another premises; and

{ii} Urless the repairs of
replacement are made as soon
as reasonably possibie after the
ioss or damage. not to exceed
two years. We may extend this
pericd in writing during the twe
YERTS

{b} if the building is repaired or reptaced
at the same premises, of if you aleot
to rebuiid at anather premises, the
maost we will pay for the Increased
Cost of Censtruction is the
increased cost of construction at the
SaMe prermises.

{c} If the ordinance of law reduires
relocation to angther premises, the
most we will pay for the Increased
Cost of Construction s the
increased cost of construction at the
new premises.

This Additionat Coverage is not subject

to the terms of the Ordinance or Law

Exclusion, to the extent that such

Exclusion would confict with the

provisions of this Addiliorm! Coverage.

The costs addressed inthe Loss

Fayment Froperly Loss Condition i

Section | ~ Property do not include the

increased cost aftributable to

enforcement of an ordinance or law The
amount payabie under this Additiona:

Coverage, as stated in Paragraph (6} of

this Additicnal Coverage, is not sublect

to such kmitation

m, Business income From Dependent
Properties

(1}

BPF G0 03 07 02

We wiil pay for the actuat loss of
Business income you sustain due o
physicai loss or damage at the premises
of & dependent property caused by or
resuting from any Covered Cause of
i.oss.

@ 18C Propefties Inc. 2001

(3)

(4}

{5}

The most we will pay under this

Add:tional Coverage is 55 000 uniess a

higher Limit of Insurance s indicated in

the Declarations.

¥ve will reduce the amount of your

Business income loss, other than Extra

Expense, to the extert you can resume

“operations”, in whale or in par, by

using any other avaiiable:

{2} Source of materials: or

{b} Cutlet for your products.

if you do not resume "operations”, or do

not resume "operations” as quickly as

possible, we will pay based on the

lengtm of time i wollid have teken to

resume “operations” as quickly s

possitle.

Dependent property means property

owned by others whom you depend on

to

{aj Deliver matenals cr services to you,
oF to others for your account But
services doas not mean water,
coMmmunication of power supply
services;

{b} Acceptyour produsts or services:

{c} Manufacture your praducts for
deiivery to your customers under
contract for saie; or

{d} Attract customers {o your business.

The dependent property must be

igeated in the coverage territory of this

policy

The coverage period for Business

incgme under this Additionat Coverage:

{a} Begins 72 hours a2fler the time of
direct physical loss or damage
caused by or resuiting from any
Covered Cause of Loss af the
premises of the dependent property;
and

{b} Ends cnthe date when the property
at the premises of the dependent
property shouid be repaired, rebuit
of reptaced with reasonable speed
and similar quality

{8} The Business Income coverage pernicd,

as stated in Paragraph (5}, does not

include any increased period reguired

due to the erforcement of any ordinance
or law that:

{a} Regulates the construction, use or
repair, or requires the tearing cown
of any proparty; or

(b} Reguires any insured or others o
test for, montter, clean up, remove,
contain, treal, oetonify or neuiralize,
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or in any way respord lo, of assess
the e'fects of "poffutanis”.
The expitation date of this policy wift not
reduce the BUSINESS Income coverage
period.

{71 The definition of Business Income
contzined in the Business income
Addiicnal Coverage atso applies to this
Businese Income From Depencerntt
Properties Additional Coverage.

Gilass Expensas

(1} We will pay for expenses incurred to put
up temporaty plates or beard up
openings if repair or replacemert of
damaged glass is delayed.

{2} We will pay for expenses mourred to
remave or repiace vbsiructions when
repairing or replacing glass that is part
of a building. This does nat include
remaving or repiacing window displays.

Fire Extinguisher Systems Recharge

Expense

{1} We will pay:

{2} The cost of recharging of replacing,
whichever is less, your fire
extinguishers and fire extinguishing
systerns {including hydrostatic
testing if needed) f they are
discharged o or within 100 feet of
the described premises; and

{b} Forloss of damags ta Covered
FPropeny f such loss or damage is
the result of an accidentai discharge
of chemicals from a fire extinguishar
or 2 fire extinguishing system.

{2} Mo coverage will apply if the fire
extinguishing system is discharged
during instalfation or testing.

{3} The mestwe will pay under this
Additioral Coverage is 35000 inany
Ghne OCoUiTence.

(b} Suildings you acquire 2t premises
other than the one deseribed,
merded for
{ij Simiiar use as the buitding

described in the Declarztions,; or

{ii} Use as a warehouse.

The most we will pay for loss of damage

under this Extension is $250 000 at

each building

Business Personal Property

{a} If this policy covers Business
Personai Property, you may extend
that insurance to apply to:

{i} Busiress Persorai Property,
inctuding such property that you
newtly acquire, at any iccation
you acquire.

{ii} Business Personai Property,
inciuding such preperty thet you
newly acquire, located at your
rewly consiructed or acquired
buitdings at the location
described in the Declarations; or

{iif} Business Persanal Property that
you newly acquire, located at
the described premises,

This Extension coes riot apply fo

persanai property that you temporarily

acquire in the course of installing or
parforming work on such praperty or
your whalesale activities,

The mast we wiil pay for loss or damage

under this Extension is $100,000 at

each premises.

{3} Period Of Coverage
With respec! to insurance on or af each
newly acquired or consfructed property,
coverage wilt end when any of tre
following first ooours:

{a} This pelicy expires;

{2

-

{b} 30 days expire after you acquire the
property or begin construction of

8. Coverage Extensions
in addition to the Limits of Insurance of
Section | - Property, you may extend the that part of the building that would
insurance provided by this policy as provided qualify as covered property, or
below. {C} You repert values to us.
Except as ctherwise provided, the foliowing We will charge you additional
Extensions apply to property focated in or on the premium for values reported from
butlding described in the Declarations orin the the date you acquire the property or
open (o in a vehiclel within 100 feet of the begin corstruction of that part of the
described premises, Lniess a fugher Limit of buitding that weuid qualify as
Insurance s shown inthe Declarations. covered property.
a. Newly Acquired Or Constructed Property b. Personal Property Off Premises

{1} Buildings You mey exterd the insurance that appiies
It this palicy covers Buildings, you may to Business Perscnal Property to apply to
extend that insurance to apply to: covered Business Personal Praperty, other
fa} Your new buildings white Delng buit {harn ‘money” and "securitles”, “valuable

on the described premises, and papers and records” or actounts receivatie,
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while it s 10 the course of transitor at a
premises you da not own, lease or operate.
The most we will pay for loss or damage
under this Biension is 33,000
Qutdoor Property
You may exterd the insurance provided by
this policy to apply to your outdoor fences,
radic and television antennas {inclyging
tellite dishes), signs (other than signs
attached to buildings), trees, shrubs and
planis, including debris removal expense,
caussd by or resulfirg from any of the
following causes of ioss:
{1} Fire;
(2} Lightning,
{3} Explosion;
{4} Riot or Civii Commotion; or
{B) Aircraft.
The most we will pay for lgas or camage
under this Extension is $2 500, but not more
than $500 for ary one tree, shrub or plart.
Personal Effects
You may extend the insurarce that applies
to Busiress Personal Property to apply to
personal effects owned by you, your officers,
your partners or “members”, your
“managers’ or your empioyees. This
extersion does not appy 1o,
{1} Tools or equipment used in your
business; or
{2} Lossor damage by theft,
The most we will pay for ioss or damage
under this Extensionis $2,500 at each
described premises.
Vajuabie Papers And Records
{1} You may exterd the insurance that
appiies to Business Personal Property
to apply to direct physical loss or
damage to “valuable papers and
records’ that vou own, or that are in
your care custody or control caused by
or resulting from a Covered Cause of
Loss, This Coverage Extension includes
the cos! to research, repiace or restore
the lost mformation on "vaiuable papers
and records” for which dupticates do not
exist.
(2) This Coverage Extensicn does not apply
o
{2} Froperty held as samgies or for
deiivery after sale;
{b} Property in storage away from the
premises shown in the Declarations.
{3} The mest we will pay under this
Coverage Extension for (06 of damage
to valuable pspers and resords” in any
one occurrence zt the descnbed

© (50 Properties, Inc., 2001

premmises 1s 310,000, unless a higher

Limit of insurance for “valuable papers

and records” is shown in the

Declarations,

For “valuable papers and records” not at

the described premises, the most we will

pay is $5,000

{4} Paragraph B. Exclusions in Section | ~
Property does not appily to this
Coverage Extensian except for:

{a} Faragrapn B.1.c., Governmental
Actior;

{b} Paragraph B.1.d., Nuclear Hazad;

{c} Paragrapn B.1.f., War And Military
Action,

{d} FParagrapn B.2.f,, Cishonesty;

{e} Faragraph B.2.g., Faise Pretense,
and

{f} Paragmph B.3

Accounts Receivable

{1} You may extend the insurarnce that
applies 1o Business Personal Property
o apply to accounts receivable, We wilf
pay:

(a} Al amounts due from your
customers that you are unable to
collect;

{b}) Interest charges on any loan
required {o offset amounts you are
unable to collect pending cur
payment of these amounts;

{c) Collection expenses in excess of
your norma! collection expenses
that are made necessary by loss or
damage and

(d} Cther reasonable expenses that you
NG o re-establish your records of
accourts receivable;

that result from direct physical loss or

camage by any Covered Cause of Loss

to your records of ascounts receivable,

{2} The most we will pay under this
Coverage Extension for loss or damege
in any one occurrence at the described
premises is $10,00C, unless a higher
Lirnit of insurence far accounis
recefvable is shown in the Deglamations.
For ascounts receivable nof at the
described premises, the most we will
pay is $5,006.

{3 Paragraph B. Exciusions in Section | -
Property coes not apply {o this
Coverage Extensicn except for:

{a} Paragraph B.1.c., Govermmenial
Action:

{b} Faragraph B.1.4., Nuckear Hazard;
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{cy Paragraph B.1.F., War And Military
Action;
{d} Paragraph B.2Z.F., Dishonesty,
{e} Paragraph B.2.g., Faise Prelense,
{f} Paragraph B.3.; and
{g} Paragraph B.5. Accounis
Receivable Exciusion.
B. Exclusions
1. We wiil nof pay fof loss or camage caused
directly or indirectly by any of the fellowing. Such
loss or damage ie excluded regardless of any
ather cause or event that contributes
concurrently or in any seguence to the ioss.
These exciusions appiy whether or not the loss
event results in widespread damage or affects a
substantial area.
a. Ordinance Ofr Law
{1} The enorcement of any ordinance or
faw
{a} Regulating the construction, use of
repair of any property: or

{b} Requiring the tearing dowrn of any c.
property, including the cost of
removing lts debris.

{2} This exclusion, Ordinance Or Law,

applies whether the loss results from:

{a} Anordimance or faw that is enforced
even if the propeny has not been
damaged: or

{b} The increased costs incurred (o
comply with an ordinance or law in d.
the course of consiruction, repair,
renovation, remmodeling or demolition
of property or remaval of its debris,
following a physical loss 1o that
property.

b. Earth Movement

(1) Earthquake, including any earth sinking,
rising or shifting related to such evert;

{2} Landsiide, including any earth sinking,
rising or shifting related (o such evers, |

{3} Mine subsidence, meaning subsidence
of a man-mace mine, whether or nat
mining sctivity has ceased;

{4} Earth sinking {other than sinkhole
coilapsel, rsing or shifling including sci
conditions which cause settling
cracking or other disarrangement of
foundations or other parts of realty. Soil
conditicns include comraction,
expansion, freezing, thawing, ercsion, f.
improperty compacted soif and the
action of water under the grounc
surface.

But if Earth Maovement, as described in

Peragraphs {1} through (4) above, results in

fire or explosion, we will pay for the loss or

damage caused by that fire or explosion

gP 0003 OT 02 @ 150 Properties, ing. 2001

{6} Volcanic eruption, expiosion or effusion.
But if volcanic eruption, explosion or
effusicn resulls in fire, building glass
oreakage or valcanic action, we will pay
for the loss of damage caused by that
fire, building glass breakage or voicanic
action.

Velcanic action means direct loss or

damage resutting from the eruptionof a

votcano wher: the loss or damage is

caused by

{(a) Airborne velcanic Hast or aircorne
shock waves,

(b} Ash, dust or particulate matter; or

{c} Lava flow.

All volcanic eruptions that occur within

ary 168-hour pericd wilt constilute a

single occumence.

Volzanic action does not include the cost to

remove ash, dust or particulate matter that

does not cause direct physical loss of or
damage {o Covered Property.

Governmental Action

Seizure or destruction of property by order

of governmental authority.

But we will pay for lass or damage causad

by of resuitiregg from acts of destruction

crdered by governmentai authority and
taken at the time of a fire ta prevent its
spread, if the fire would be covered under
this policy

Nuclear Hazard

Nuclear reaction or radiation, or radioactive

certamination, however caused.

But if nuctear reaction or radiation, or

radioactive contaminaton, results in fire, we

wilt pay for the loss or damage caused by
that fire.

Power Faiiure

The failure of power or other utility service

suppied to the described premises, however

caused, if the falicre occurs away from the
described premises.

Bet if the failure of power or other utility

service results in a Covared Cause of Loss,

we will pay for the ioss or damage caused
by that Covered Cause of Loss.

This exclusion does not epply ‘o loss or

darmage to "computer(sy’ and "electronic

media and records”

War And Military Action

{1} War, including undeciared or civil war,;

{2} Wailike action by a military force,
inctuging asticr in hindering or
defending against an actual or expected
attack, by any government, sovereign or
cther authority using military personne!
or other agents, or

Fage 11 of 32

ERSLTE T R

APP00044




{3} [nsurrection, rebeliion, revoldion,
usurped power, of acticn taken by
governmentai authorty in hindering or
defending agamst any of these.

exampie is the inabiity of cormputer

software to recognize the year 2000
{21 Any advice, consultation, design,

evaiuation, inspecticn, instaltation,

g. VWater maintenance, repalr, replacement or
{1} Flood, surface water, waves, tides, tigal supenvisian provided or done by you of
waves, overflow of any body of waler, or for you ‘o determine, rectify or test for,
their spray, all whether driven by wind or ary pctential or actual problems
not: gescribed in Paragraph (1} above.
{2} Mudshde or mudflow cheyer,_;f exciuded loss or damage, as _
{3} Water that backs up or overflows from a described in Faragraph (1) above resutts ina
sewer, drain or sumg; of "Spetified Causi of Lossl; Lfmctire Saction | -
4} Water uncer the ground surface Froperty, we wil pay only for the loss or
“ pressing on, of flowing or seeping damage caused by such "Specified Cause of
through Loss a ‘ _
(a} Foundatiors, wails, floors or paved We will not pay for repair, replacement o”
alrfaces: modification of any items in Paragraphs (1}{a} or
{b) Basements, whether paved or nat; §1 Kb} to correct any deficiendies or change any
' eamures.
or .
{c} Ocors, windaws of other openings We;;\;_:ii “‘;éﬁ:y far f?‘?‘ie 0;0?;@9? caused by ot
But if Water, as described in Paragraphs (1} res-ing from any ot i wing
trrough {4), results in fire, explosion or a. Electrical Apparatus
sprinkler leakage, we will pay for the loss or Artificially generated electrical current,
damage caused by ihat fire, expicsion or including electric arcing, that disturbs
sprinkier leakage. electrical devices, appliances or wires.
h. Certain Computer-Related Losses But i artificially generated electrical current
(1} The failure, malfunction or inadequacy resuits in fire, we wil pay for the toss or
of damage caused by fire.
{a) Any of the fallowing, whether We wili pay for foss or damage to
belonging fo any insured or bo “computer(s)” due {o artificially generated
others electricat current i such loss or damage is
(i) “Computer” hardware, including caused by or results from.
Microprocessers or other {1} Anoccurrence that tock place within
electronic data processing 100 feet of the describad premises: or
equipment as maty be described {2} Interruption of electric power supply,
aisawhere in this policy; power surge, blackout of brownout § the
(it} "Computer” application software cause of such cocourrence tock piace
or other "electronc media and within 100 feet of the described
records” @s may be descrived premises.
eisewnere in this poiicy, b. Conhsequential Losses
{iif) "Computer” operating systems Deifay, loss of use of loss of market,
) and retateisoftware,l c. Smoke, Vapor, Gas
(v} QcmMEs nehvcir'ks, E Smake, vapor of gas from agricubtural
{v) Mr;gro}proz:ess‘?rsf; computer smudging or industrial operations.
chips} nat part of any
"computer” system; or d. Staam.Apparatus ‘ .
i} Ay other computerized or Explosicn pf steam boilers, steam pipes,
v ig‘fcmnm DTNt o gieam engines or steam turbines owned or
eo - emsq oFr) leased by you, or operated under your
) An i'hme;:jmdu;ts and ary cantrol. But if expiosion of steam boilers,
wi AT Ou s e . steam pipes, stearn engines or stearm
services, qm; or functions m?‘ turbines resuits in fire or cormnbustion
directly or in ’ref_!%:‘senoroﬁﬁe explosion, we will pay for the ioss or
gg::é ;tr;t:?i:gara r'aa r? (2} above: damage caused by that fire or combustion
e ’to o ;nabgmy_ - cfrrezw : explosion. Ve wiit alsc pay Tor loss of
- _ 2DFY 10 ©O . damage caused by or resulting from the
recognize, distingcish, Interpret cr explosion of gases or fuel within the furnzce
accept one or more dates or imes. An of any fired vesse! or within the fiues or
BPOOGI OTO2 @ 180 Properties. Inc. 2001 Pags i2of 38
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passages through which the gases of

cornbustion pass.

Frozen Plumbing

Water, other liquids, powder or moltan

material that leaks of flows from plumbing,

heating, air conditoning or other equipment

{except fire protective systems) caused by

or resuiting from freezing, unless:

{1} Youdo your best to maintain heat In the
buiiding or structure; or

{2} You drain the egquipment and shut off
the supply if the heat is pot maintained.

Dishonesty

Dishonest or criminal acts by you, anycne

etse with an interest in the property, oF any

of your of their partners, "members”,

officers, “managers”, ermpicyees, directors.

trustees, althorized representatives or

anyone fo whorm you ertrust the property for

any purpose:

{1) Acting alone or in collusion with others,

(2 Whether or nof coourring during the
hours of ermployment.

This exciusion does not apply to acts of

destroction by your employees: but theft by

employees is not covered.

With respect to accounts receivable and

"valuabie papers and records”, this

exclusion does not apply to carriers for hire.

This exciusion does not apply 1o coverage

that is provided under the Empicyee

Dishonesty Optionai Coverage,

False Pretense

Volurtary parting with any propenty by you

or anyone else tc whomyou have enfrusted

the property if induced to do so by any

fraudulent scheme, trick, device or false

pretanse.

Exposed Property

Rzin, snow, ice or sleet to personal property

in the open.

Collapse

Collapse, except as provided in the

Additional Coverage ‘or Collapse. But i

collapse resulis in a Covered Cause of Loss,

we will pay for the foss or damage caused
by that Covered Cause of LOSS

Poliution

We will not pay for logs of tamage ¢2 used
by ar resutting from the discharge, dispersal,
seepage, migration, release or escape of
"pofiutants” unless the discharge, dispersal,
seepage, migration, release of escape is
itself caused by any of the "specified causes
of ioss™ But f the discharge, dispersal,
seepage, megration, release ot escape &
“potictarts” results in 2 “specified cause of

© IS0 Propeties. inc., 2001

ioss”, we will pay for the loss or darmage

caused by that "specified cause of loss”

Meglect

Neglect of an insured to use all reasonable

mears {o save and preserve property from

further damage at and afier the time of loss.

Other Types Of Loss

{1} Wear and tear;

{2} Rust, corrosion, fungus, decay,
deterioration hidden or latent cefert or
ary guality in property that causes it tc
damage or gestroy itself;

{3} Smog;

{4} Settling, cracking, shrinrking or
expansion;

{5} Mesting or infestation, or discnarge or
release of waste preducts or secretions,
by insects, birds, rodents or other
animals,

{6} Mechanical breakdown, inciuding
nupture or bursting caused by cenirifugal
force,

This exciusion does not apply with
respect o the breakdown of
"camputer{s)",

{7} The following causes of loss to personal
property:

{a) Dampness or dryness of
atmosphere;

{by Changes inor extremes of
{emperaiure, of

{¢} Maming or scratching

But if an excluded cause of loss that is listed

in Paragraphs (1} through {7} above resulls

in a "specified cause of loss" or building
glass breakage, we will pay for the loss or
camage caused by that 'specfied cause of
foss™ or huitding giass breakage.

Emors Or Omissions

Efrors of omissicns in:

{1} FProgramming, processing or storing
data, as described under "elactronic
media and records” or in any “computer”
operations, or :

{2} Frocessing or copying "valuable papers
and records”,

However, we will pay for direct physical loss

or damage causad by resuting fire or

expiosion if these causes of loss would be
covered by this coverage form.

Instaiiation, Testing, Repair

Errers or deficiency th design, instaliation,

testing maintenance, modification or repair

of your "computer" system including

*alectronic media and records”

Page 13 of 32
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However, we will pay for direct physical ioss
or damage caused by resulting fire or
explosion if these causes of iuss would be
covered by this coverage form.

o. Electricat Disturbance
Eiectrical or magnetic mjury, disturbance or
erasure of "electronic media and records”,
except as provided for under the Coverage
Extensions of Sectlon | - Property.
Howv/ever, we will pay for direct loss or
damage caused by lightning.

3. We wilt not pay for loss or darmage caused Dy of

resuiting from any of the following Paragraphs a.
thraugh c. But if an excluded cause of loss that
is isted in Paragraphs a. through ¢ resulis in 2
Covered Cause of Loss, we will pay for the loss
or damage caused by that Covered Cause of
Loss.

a. Waather Conditions

Weather sondiions. But this exclusicn only

appites if weather conditions contribute in

any way with a cause of event exciuded in

Peragraph B.1. above to produce the loss or

damage.

b. Acts Or Decisions

Acts or decisions, inciuding the failure to act

or decide, of any person, group,

organization or governmertal body.
¢c. Negiigent Work

Faulty, inadequate or defective:

{1} Planning, Zoning development,
surveying, siting;

(2} Cesign, specifications, workmanship,
repair, construction, rencvation,
remadeling, grading, compaction;

{3} Materals used in repair, construction,
renovation or remodeling; or

{4) Maintenance;

of part or all of any property on of off the

gescribed premises.

4. Business income And Exira Expense

Exclusions
a. We wilf not pay for:
{t} Ary Exira Expense, or increase of
Business Incoms ioss, caused by of
resulting fromy
{a} Delay in rebuliding, repairing or
repracing the property of resuming
"eperations”, due to intererence &t
the location of the rebuilding, repair
of replacement by strikers or other
perscrs; of

{b} Suspension, lapse of canceliation of
any license, lease or contract. But if
tha suspension, iapse or
cancellation is directly caused by

e suspension of “operations”, we
will cover such loss that affects your
Business Income during the “period
of restoration”

(2} Any other consequential loss.

b, With respect to this exclusion, suspension
means:

{1} The partial slowdown or complete
cessalicn of your busiress activities;
and

(2} Thata part or all of the descrited
premises is rendered untenantable, if
coverage for Business income applies.

5. Accounts Receivable Exciusion

The following additional exclusion applies to the

Accounts Receivable Coverage Extensicn:

We wili not pay for.

a. Loss or damage caused by or resuiting from
afteration, falsification, corcealment or
dastruction of records of accourts
receivable done to conceal the wrongiul
giving, taking or withholding of “money”.
“securities” or other property.

This exclusion appties orly to the extent of
the wrongfui giving, taking or withhiolding

b, Lossor damage caused by or resulting from
bookkeeping, aceounting or bithing errors or
omissions.

c. Any loss or damage that requires ary audit
of records or any inventory computation to
prove its factual existerge,

C. Limdts Of insurance

1.

The most we will pay for loss or damege in any
che accurrerce is the applicable Limit of
Insurance of Sectlon | - Proparty showr inthe
Declarations.

The most we will pay for loss of or damage o
cutdeor signs attached to buildings is $1,000 per
Sigr i any ONE OCCUITence,

The limits applicable to the Coverage
Extensions and the Fire Deparrment Service
Charge and Poliutant Clean Up and Removal
Additional Coverages are in addition to the
Lirmits of insurance of Section [ - Property.

4. Building Limit — Automatic Increase

@ i8C Froperties, Inc.. 2001

a. The Limit of insurance for Buildings witl
sutormatically increase by the annuat
percertage shown inthe Ceclarations.

b. The amaunt of increase will be:

{1} The Building ImH that applied on the
rost recent of the policy inseption date,
the policy annversary date, or any other
policy change amending the Building
finTit, times

{2} The percentage of annuai increase
shown in the Declarations, expressed as
a decimai {fexample: 8% is 08}, times

Page 14 of 38
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{3} The number of days since the beginning
of the current policy year of the effective
date of the mast recent policy change
amending the Buliding Bmil, divided by
365.

Exampie:

I

The applicale Building limit is $100,000. The
annual percemage imcrease is 8%. The number
of days since the beginning of the policy year (or
last policy change) is 146.

The amount of increase is

$100.000 x 08 x 146 + 365 = 33,200,

Business Personal Froperty Limit — Seasonai
Increase
a. The Limit of Insurance for Business
Personal Property wili autornatically
increase by 25% to provide for seasonal
variations.
b. This increase wilt apply onty fthe Limit of
imsurance shown for Business Personal
Property in the Declaratiors is at least 100%
of your average monthiy vaiues during the
lesser of
{1} The 12 rmonths immediately preceding
the date the loss or damage ccours, of

{2} The pericd of Lime you have been in
business as of the date the loss or
damage ocours.

0. Deductibies

1.

3

BP OO0 02 07 02

Ve wili not pay for ioss or damage inany one
cegurence urti the amount of loss or damage
exceeds the Deductible shown in the
Dectarations. We wiil then pay the amount of
ioss or damage in excess of the Deductible upto
the appiicable Limit of Insurance of
Section | ~ Property.
Regardiess of the amount of the Deductible, the
most we will deduct from any loss or damage for
Glass and under ali of the following Optional
Covarages in ary one ccourence is the
Opticnal Coverage/Glass Deductible showrn in
the Declarations:
a. Money and Securities;
b. Employee Dishoresty; and
¢. Cutdoor Signs.
2ui this Optional Coverage/Glass Deductible will
not increase the Deductible shown in the
Declarations. This Deductible will be used o
satisfy the reauirermerts of the Deductible in the
Declarations

No deductible applies to the following Additional

Coverages:
a. Fire Department Service Charge;
b. Busiress incoms;
¢, Bxra Expense;
d. Civil Authority; and

e. Fire Extinguisher Systems Recharge
Expense.

E. Property Loss Conditions

1.

© 180 Properties. Inc . 2001

Abandonment

There can be no abandonmert of any propery

to us.

Appraisai

If we and you disagree on the amount of ioss,

either may make written demand for an

appraisal of the loss. In this evert, each party
will select 2 competert and impartial appraiser.

The two appraisers will select an umpire. f they

cannot agree, either may reguest that selection

be made by a judge of a court having
iunsdiction. The appraisers will state separately
the amourt of loss. If they fail to agree, they will

submit their differences to the umpire. A

decision agreed to by any two will be binding.

Each party wilk:

2. Pay its chosen appraiser; and

b. Bear the other expenses of the appraisai
and umpire egqually.

If there is an appraisal, we will stilf retain our

fght to deny the dlaim.

Buties In The Event Of Loss Or Damage

2. You must see that the foliowing are done In
the event of ioss or damage to Covered
Property.

{1} Notify the police if a law may have been
broksn.

{2} Give us prompt notice of the loss or
camage. Include & description of the
property irnvolved.

{3} As soon as possibie, give us a
cescription of how, when and where the
loss ar damage ocourred.

Take all reascnable steps to protect the

Covered Property from further damage,

ard keep a record of your expenses

rgcessary to protect the Covered

Property, for consideration in the

settiernent of the claim. This will not

increase the Limits of Insurance of

Section | - Property. However, we will

rot pay for any subsequent loss or

Camage resufing from a cauvse of loss

that is not a Covered Cause of Loss.

Also, if feasitde, set the damaged

property aside and in the best possible

order for examinatior.

{5} Atour recuest, give us complete
imventories of the damaged and
undamaged property. Include guantities,
costs, values and amount of loss
claimed,

{8} As often as may be reasonably required,
permit us to inspect the property proving
the ioss or damage and examine your
books and records.

{4

Py
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Also permit us o take sampies of
damaged and undamaged property for
inspection, testing and analysis, and
permit us to make copies from your
books and records.

{7} Send us a signed, sworn proof of loss
containing the formation we request to
investigafe the clatm. You must do this
within 60 days after our request We wilt
supply you with the necessary forms

{8} Cooperate with us in the investigation or
settlenent of the claim,

{9) Resume all or par ot youwr “operations”
gs quickly as possible.

b. Vie may examine ary insured under cath,
while not in the presence of any other
insured and at such fimes as may be
reasonably required, about any mattes
relating to this insurance cr the claim,
inciuding an insureds books and records. in
the event of an examination. an insured’s
answers must be signed.

4, Legal Action Against Us

NG one may bring a legal action against us
under this insurarice uniess:
a. There has been {ult compitance with all of
the terms of this insurarce,; and
b. The action is Srought within 2 years after the
date on which the direct physical loss or
damage occurred.
Electronic Media And Reccrds Limitation
We will not pay for any foss of Business Income
caused by direct physical logs of or damage to
"electronic media and records” after the longer
of:
a. 60 consecltive days from the date of direct
physical loss or damage, of
b. The period, beginning with the date of direct
physical loss or damage, necessary o
repair, rebulid or replace with reascnable
speed and similar qualily, other property al
the described premises due to ioss or
damage caused by the same occumence
Example #1
A Covered Cause of Loss damages a
“computer on June 1 | fakes until September 1
o replace the "computer”, and unti Ociober 1 to
restore the date that was lost when the camage
occdmed. We will anly pay for the Business
Imcome loss sustained during the period June 1
— Seplemter 1. Loss during the period
September 2 - Oclober 1 is not covered,
Exampie #2
A Covered Cause of Loss results i the loss of
data proceseing programming records on
August 1, The records are replaced on October
15, We will only pay for the Business income
lnss sustainad during the period August 1 -

@ 180 Fropenies, inc., 2001

Septemter 25 (60 consecutive days), Loss
during the period September 30 — Cotober 155
rot covered.

Loss Payment

Iri the event of loss or damage covered by this

pelicy:
a. Al our optiop, we wilf either
{1} Pay the value of lost or damaged
property,

{2} Pay the cost of repainng of replacing the
lost or damaged sroperty;

{3} Take ail or ary part of the oropery at an
agreed or appraised value; or

{4} Repair rebuild or replace the property
with other property of like kind and
guality, subject to Paragraph d.(1)}{e}
betow.

b. We will give natice of cur intertions within
30 days afier we receive the swom proof of
ioss.

c. We wiil not pay you more than your financial
interest in the Covered Property.

d. Except as provided in Paragraphs (2}
through (8 below, we wit determineg the
value of Covered Property as foliows:

{1} Atreplacement costwithowt deduction
for depreciation, subject to the following:
{a} if, at the time of [oss, the Limit of

Insurance on the lost or damaged

praperty 15 80% or more of the fuil
replacement cost of the property
immediately before the loss, we will
pay the cost to repair or replace,
after application of the deductible
ano withott deduction for
depreciation, but not more thanthe
teast of {he following amounts:

{f} The Lim# of insurance under
Section | - Property that
applies to the lost or damaged
property

{ifj The cost o replace, on the
same premises, the lost or
damaged property with other

property:

. Cf comparable material and
quality, and

i, Used for the same purposs;
ar

{iEl The amcunt that vou actually
spend that is necessary o
repait or repiace the lost or
damaged property.

if & buifding is rebuilt at a new

premises, the cost is imited fo the

cost which would have been
incurred had the building beern buill
at the origing! prarnises.
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{5} If atthe tme of loss, the Limit of
Insurance applicable to the lost or
damaged property is less than B0%
of the fuil repiacement cost of the
propenty immediately before the
[oss, we will pay the greater of the
following amounts, but not more
than the Limit of insurance that
applies tc the praperty”

{f} The actual cash vaiue of the lost
or damaged property; or

{ii} A proportion of the cost to repatr
or replace the lost or damaged
property, after appiication of the
deductitle and withcut
dedustion for depreciation. This
progortion will equal the ratic of
the applicabie Limit of insurance
to B0% cf the cost of repair or
replacemert.

{c} You may make a claim for loss or
damage covered by this insurance
on an actual cash value basis
instead of on a repiacemert cost
basis. in the event you elect {o have
loss or damage settled on an actual
cash value basis you may still maxe
@ claim on a replacement cost basis
if you notify us of your intent to do
50 within 180 days after the loss of
damage.

{d} We will not pay on a replacement
cost basis for any loss or damage:
{i} Urtilthe icst or damaged

propeny is actually repaired or
replaced; and
(#H} Uniess the repairs or
replacement are made s soon
as reascnably possible after the
foss or damage.
However, if the cost 1o repair or
reprace the damaged tuilding
property is $2,500 or less, we will
settie the loss ascording 1o the
provisions of Paragraphs d.{1}{a}
and d.{1}{b) above whetner ¢r not
the actual repai: or replacemernt is
complete.

{e) The cast to repeir, rebuild or replace
does not include the increased cost
aitributabie to enforcement of any
ordinance o law regutating the
construction, use or repair of any
property.

© 150 Properties. Inc. 2001

{2)

(3

44

{4}

{51

i the "Actual Cash Vaiue - Buidings”
option apelies, as shown in the
Declarations, Paragraph {1} above does
not apoly to Buildings. instead, we will
determine the value of Buildings at
actual cash value.

The following property at actuai cash

value:

{a} Used or second-hand merchandise
hefd in storage or for sale;

(b} Propeny of others. However if an
ttemn{s} of personal property of
others ie subject to a written
centract which goverrs your Hability
for loss or damage lo tha! item(s),
then valuation of that itern{s) will be
based on the amount for which you
are liable under such contract, but
rot to exceed the lesser of the
replacement cost of the prorerty or
the applicable Limit of Imsurance;

{c} Househoid contents, except
persanal property in apartiments or
rooms furnished oy you as landiord;

(dj} Manuscripts;

{e} Worke of art, antiques or rare
articles, including etchings, pictures,
statuary, marbies, brorzes,
porcelains and bric-a-brac.

Glass at the cost of replacement with

safety glazing rmaterial if required by

iaw.

Tenants' Improvements and

Betterrments at-

{a} Replacement cost if you make
repairs promplly.

{b} A proportion of your original cost if
you de not make repairs promgtly.
e will determine the proportionate
vatue as follows:

{i} Multiply the original cost by the
aumber of days from the ioss of
damage to the expiratior: of the
‘ease; and

(i) Divide the amount determined in
{i} above by the number of days
from {he instailation of
improvements {o the exgiration
of the lease,

If your lease contzing 2 renews!

option, the expiration of the renewal

option period will replace the
expiration of the irase in this
procedure,

{c} Nothing f others pay for repairs or
regiacemeant.

Page 17 of 3¢
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{8} Loss or damege to “valuable rapers and
records” will be vatued at the cost of
resioration of repiacemernt, including the

owners' property. We will not pay the
ownars more than their inancial interest in
the Covered Property.

cast of datz entry, re-programming, f.  We may eiect to defenc you against sults
computer consultation services and the arising from claims of owners of property.
madia on which the data or programs We will do this at our expense.

reside. Ta the axtent that the contents of g. We wilt pay for covered loss or damage

the "valuable papers and records” gre
not restored, the “valuable papers and
records” will be valued at the cost of
replasement with blank materials of
substantially identical type.

{7} Applicabie only to the Optionai
Coverages:

within 30 days aftar we receive the sworn

proof of fess, provided you have complied

with alt of the terms of this colicy, and

{1} We have reached agreermant with you
an the amourt of loss; or

{2} An appraisai award has been made.

) _ ’ 7. Retovered Property
(a} ”MO"‘#_ at fts face vaiue; and if ether you or we recover any property after
{b} "Securities” at their vaiue at the ioss settierment, that party must give the other
ciose of business on the day the prompt natice At your eption, you may retain the
loss is discoverad property. But then vou must return to us the
{8} Applicable only to Accounts Receivable, amount we paid to you for the property, YWe will
{a} If you carmot accurately establish pay recovery expenses and the expenses to
the amount of accounts receivable repair the recovered property, subject to the
outstanding as of the time of loss or Lirmits of insurance of Section | - Property.
damage: 8. Resumption Of Operations
{i}y We wili determine the folal of We wil! reduce the amount of your;
the average morthly amounis of a. Business income loss, other than Extra
accounts receivabile for the 12 Expense, to the extent you can resume your
months immediately preceding “operations”, ih whoie o in part, by using
the month in which the loss or damaged or undamaged property (including
damage oceurs; and merchardise or stock) at the described
{ii) We will adjust that total for any premises cr eisewhere.
normat fluctuations i the b. Extra Expense loss to the axtent you can
arnourt of accourts receiveble return "operatiors” to normal and
for the maonth in which the loss giscantinue such Extra Expense.
or damage cocurred or for any 8. Vacancy
demcnstrated varance fror the a2 Description Of Terms

average for that month
{b} The following will be deducted from
the total amount of accounts
receivabile, however that amount is
established:

(it The amount of the accounts for
which there is no loss or
damage,

{ii} The armount of the accounts that
you are able to re-establish or
collect,

(i1} An amourt to allow for prababie
bad debis that you are notmally
unable io collect; and

(v} Al uneamed interest and
service charges.

e. Ouw payment for loss of or damage o

persoral property of others wiff only be for
the account of the owners of the property.
We may adjust iosses with the cwrers of
lost of damaged property f other than you
we pay the owners, such payments will
satisfy your claims against us for the

& 130 Properties, Ing., 2001

{1} As used inthis Vacancy Condition, the
term butiding and the term vacarnt have
the mearings set forth i Paragraphs (a}
and {b} below,

{a} vwhen this policy is issuedto a
tenant, ard with respect fo that
tenant's interest in Covered
Property, building means the unit or
sUite rented or leased to the tenant
Such buitding 18 vacant when it does
not contain enough business
personal property to conduct
cusiomary operationa.

(b} When this policy is issued to the
owner ofr gereral lessee of &2
buiiding, butiding means the enfire
buiiding. Such building is vacant
uniess at least 31% of its total
square foefage is:

(I} Rentedio aiesses or sub-
‘esgee and used by the lessee
or sub-lessee to sonduct its
customary operations, encior
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(i} Used by the building owner to
conduct custamary aperations.

{2} Buildings uncer construction ar
renovation are not considered vacant.

B. Vacancy Provisions

if the building where ioss or damage occums

has been vacant for more than 60

consecutive days before that loss or

damage occurs:

{1} We will not pay for any loss or damage
caused by any of the foliowing even if
they are Covered Causes of Loss:

{a} Vendalism,

{b} Sprinkder leakage, unless you have
protected the system agast
freezing;

{c} Building glass breakage;

{d} Water damage;

{e} Theft; or

{fj Attempted theft

{2} With respect to Covered Causes of Loss
cther than those listed in Paragraprs
(1){a) through (1}{f above, we will
raduce the amount we wouid ctherwise
pay far the loss or damage by 15%.

F. Froperly Generai Conditions

1.

Contro} Of Property

Any act or negiect of any person other than you
beyond yaur direction or controf wil not affect
this insurance.

Tre breach of any conartion of this Coverage
Form at any one or more lpcations will not affect
coverage at any losation where, at the time of
loss of damage, the breach of condifion does
rot exst

{3} Has notified us of any change in
ownership, occupancy or substantial
change in sk kKnown to the
mortgagenoider.

All of the terms of this palicy will then apply

directly to the mortgageholder.

e. Ifwe pay the mongageholder for any loss or
damage and deny payment to you because
of your acts or because you have falled to
comply with the terms of this policy:

{1} The mertgagehoider's rights under the
merigage will be transferred to us to the
extent of ihe amount we pay; and

{2y The mortgagehoider's right o recover
the fuli amount of the mortgagehalder's
clairm will not be impaired.

At our oplion, we may pay o the
mortgageholder the whole pringipal on
the mortgage plus any accrued interest,
in this event, your mortgage and note
will be trensferred {o us and you will pay
Your remaining mortgage debt te us.

f.  if we cancel this policy, we will give written
natice 1o the montgageholder at feast:

{1} 10 days before the effective date of
canceflation if we cancel for your
nonpayment of premium; or

{2} 30 days before the effective date of
canceliation if we cance! for any other
reascn.

g. ifwe elect rotto renew this policy, we will
give written notice to the mortgageholder at
least 10 days before the expiration date of
this policy

3. HNo Benefit To Baliee
No persan o srganizetion, other than you,

Z. Mortgagehoiders having custody of Covered Property will berefit
a. The termn "morigageholder” inciudes trustee. from this insurance.
b. We will pay for covered loss of or damage o 4. Policy Period, Coverage Territory
buildings or structures to each Under Section | - Property:
mortgagehoider shawn in the Declarations in a. We cover lass of damage commrencing
their order of precedence, as irmerests may (1} During the policy period shown in the
The mortgageholder nas the right o receive Deciaratons, and
. MO r has the i € . . .
loss payngleagfeven if the mortggagernlder @ ‘g:hsn Ine coverage territary or, wdh )
L ‘ pect to propefty in fransit, whife it is
has started foreciosure or simitar agtion on betweer: points in the coversge terrtory.
the building or structure b.The coverage taritary 15
d. If we deny your claim because of your acts ’ i ) o .
or becau:eyyou have failed to comply with {1} The United States of America (including
fhe terms of this policy, the mortgagehaider its terntones and possessions},
will stili have the right to receive loss {2} Puerto Rico; ard
payment if the morigagehoider. {3} Carads.
{1} Pays any premium due under this policy . Opticnal Coverages
at our request if you have failed to do If shown as applicable in the Declarations, the
50, toliowing Optional Coverages alsc apply. These
{2) Submits a signed, swarh proof of loss coverages are subject (o the terms and conditions
within 60 days after receiving notice appicable to property coverage in this policy, except
from us of your failure to do s¢; and 2% proviced below.
BPOOC3IOTOZ @ISO Froperies, inc., 2001 Fage 19 of 33
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1. Qutdoor Signs

a. We will pay for direct physical loss of or
damage to al sutdoor signs at the described

pramises:
{1y Owned by you; or
{2} Owned by others but in yolr care,
custody or control.
b. Paragraph A.3.,, Covered Causes Of Loss,
and Paragraph B., Exclusions in Section |
- Praparty, do not anply to this Optiona! d.
Coverage, except for
(1} Paragraph B.1.c., Governmental Action,
(2} Paragraph B.1.d., Nuciear Hazard, and
{3} Paragraph B.1.f., War And Military
Action. a.
c. We will not pay for ioss or damage caused
by or resuiting from:

{1} The fimit shown i the Declarations for
Inside the Prernises for “money” and
"securities” while:
taj inoron the described premises or
{b} Within a bank or savings instifution

and

{2} The limit shown in the Declaraticns for
Outside the Premises for "money” and
"securities” while amywhere eise

All loss’

(1} Caused by one or more persons,; or

(2} Invelving a single act or series of rejated
acts:

is considered one ocsurrence.

You must keep records of ail "money’ and

“securities” so we can verify the amount of

any loss or damage.

{1} Wear and fear, 3. Employee Dishonesty

(2} Hidden or latert defect; a.

{3} Rust

{4} Cormsion; or

(5! Mechanical breaxdown.

d. The most we witl pay for 1088 of camage in
ary one occurrence s the Limit of Insurarce
for Ouidoor Signs showrn in the
Ceclarations.

e. The provisions of this Optionat Coverage
supersede all other references fo outdoor
signs in this policy.

2. Money And Securities

a. We will pay for loss of "meney” and
“secunties” used in your business while at a
bank or savings institulion, within your living
quarters or the living quarers of your
partners or any employee having use and
custody of the praperty, at the described
prermises, or in transit between any of these
places, resulting girectly from:

{1} Theft, meaning any act of stealing;

{2} Disappearance. or

(3} Cestruction.

b. |naddition to the Limitations and Exclusions
applicable o Section | - Property, we wil
not pay for loss:

{1} Resuiting from accounting or
arithmetical efols Gf Omissions,

{2} Due to the giving or surmendering of
property in any exchange or purchase,
or

{3} Of property cortained in any "money’™-
operated device unless the amount of
"money" deposited in it is recorded by a
continuous recording instrument in the c.
device.

e, The most we wili pay fof loss inany ¢ere
occumence is

BFODO3 OT 0Z 2 {50 Properties, o, 201

We will pay for direct loss of or damege to
Busiress Personal Property and "meney”
and “securities” resuiting from dishonest
acts committed by any of your employees
acting alone of in coliusion with othar
persons {except you of youw partner) with
the manifest intent ta:

{1} Cause you to sustamn ioss or damage;
and also

{2} Obtain financial benefit (other than
sataries, commissians, fees, bonuses,
promotions, awards, profit shanrng,
pensions of other employee benefits
eammned in the nomat course of
employment} ‘or;

{a} Ary empioyee: or
{b} Any other person or organization.

Ve will of pay for loss or damage:

{1} Resulting from any dishonest or crimiral
act that vou cr any of your partners or
"members” commit whether acting alcne
or in collusion with other persons.

{2} Resuiting from any dishonest act
commited by any of your employees
{except as provided in Paragraph a.),
“managers’ or directors:

{a} Whetlher acting glone or in cofiusion
with other persons; of

(b} While performing services for you or
otherwigse

{3} The only proof of which as to iis
existence of amount is.

{a} Aninvertory computation; or
{b} A profit and loss computatian.

Tre most we will pay for logs of darmage in

any one geourrence is the Limit of insurance

for Employee Dishonesty shown in the

Uectarations.
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d. Allloss or damage. 4. Mechanical Breakdown

{1} Caused by cre of mare perscns, of 8. We will pay for direct damage to Covered

{2} invelving a single a¢t or series of acts; Prqperty causeq by an Accident to an

is considered une ocourrence. Object. The Object must be:

e. If any ioss is coverec: {1} Owred cy ¥OU Or Inyour care, custody

(1} Partly by this insurance; and @ i{t ?:;Zm' aqbt;j

. ; escribed premises.

(2} Partly by any prior cancelied or .
terminatec insurance that we or any b. QGCE?;W meafr;f-] a S;_dderw and ?kg?:ta!
affilizte had issusd o you or ary eakdown of the Object or a part of the
predecessor in interest; Object A the time the breakdown coours, it

the most we will pay is the larger of the ;’:gsémamfest ftself by physical damage to

amourt recoverable Linder this insurance or " bject t?at necessitates repair or

the prior insurance. regacement.

Vv wilt nay onty for joss of damage vou c. Nore of the following is en Accident:

sustain through acts committed of everts {1} Depletion, deterioration, corrosion ar

cocurring during the Policy Pericd, erosian;

Regardiess cf the number of years this (2) Wear and tear

policy remains ir force of the number of {3} Leakage at any valve, fitting, shaft seal,

prer‘r;{!:r;:ns ?a'd' no “g““ of lrvsurarv_:.g;jt gland packing, joint or connectian;

C“';?O d <8 lTuMm year to year or penod 1o {4 Breakdown of any vacuum tube, gas

f E:”s Opz ral Ceverage is cancelled as to tube of brush;
it L E el s s .
: ‘ : - X {5) Breakdown of ary "computer”, irciuding

;;rg empicyee immediately upon discovery “compurier(s}” used {o operate

‘ ‘ production type machinery or
{1} You, or equipment;
(2) Any of your partners, "mempers”, (8) Breakdown of ary structure or
managers’, officers or directors not in foundation supporting the Object or any
collusion with tne employee; cf its parts;
of any dishonest act committed by that {7} The functioning of ary safety or
e.mp{o.yee before or after being hired by you. orotective device: or
g. We will pay only fer covered loss or damage (81 The expiosion of gases ar fue! within the

S}EEE'”Ed during the policy period f”d furnace of any Object or within the flues

¢sCovered ne fater thar: ore year from the or passages through which the gases of

erd of the policy period. - combustion pass.
h. if you (or any predecessor in interesty d. Object means any of the following
sustained loss or damage during the palicy equipment ¥

period of any prior insurance that you couid ‘ ) ) i

have recovered under that insurance except {1} Boiler and Pres;ure V.esse%s‘

that the time within whiich to discover loss or fa) Steam heating boifersard

damage had expired, we will pay for it urider gﬁrﬁa.e return tanks used with

this Opticnal Coverage, provided: ‘

{1} This Optioral Coverage became {b) Hot water I;ealt:ng S:g”,s and
efective at the time of carcellation or expansion tanks used with them,
termination of the prior insurance; and {c} Hotwater supply boilers:

{2} The loss or damage weould have been {d} Cther fired or unfired vessels used
covered by this Qptione! Coverage had for maintenance or service of the
it been in effect when the acls or events gascribed premises bt not used for
causing the loss or damage were progessing or mandfacturing;
committed or ocecurred fe} Steam boller piping, vaives, fittings,

. The insurance under Paragraph h. above is traps and separators, bt only i
part of, not in addition to, the Limit of they:

Insurance app%ying to this Optional (i} Are on your premises or

Coverage and is limited to the lesser of the tetween parts of your premises;

amoun; recaverabie uncer: _ {if} Contain steam or condensate of

{1} This théona!: Coverage as of its steam; and
effective date, or {iii} Are not part of any cther vessel

{2} The prior insurance rad i remained in of apparatus

BPOOW3 07 02 €180 Properies, Inc., 2001 Fage 21 of 38
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{f} Feed water piping between any if we suspend your insurance, you will gst 2

stearn bolfer and 2 feed pump or pro rata refund of premium. But the
injector suspensian will be affective even if we have
{2} Air Conditioning Urits — Any air not yet made or offered 2 refund.
conditisning unit that has a capasity of H. Property Definitions

60,000 Biu or more, Eﬁciudiﬂg 1. "Compu‘!ef" means:

(a) Inductors, convectnrs and coils that a. Programmable electronic equipment that is
make use of a refrigerant and form used 1o store, retrieve and process data:
part of a cooling, hurmidity controf or and
space heatirg system, b. Associated peripheral equipment that

{b} interconnecting piping, vaives and provides communication, including input 2nd
fittings containing only a refrigerart, outpUt functions such as prnting and
water, orire or othar solution; auxiliary functions such as data

{c} Vessels heated directly or indirectly rEnSMISsion,
that. “‘Computer” does not include those used to
{iy Form part of an absorption type operate preduction type machinery or

system; and equipment. :
{li} Functicn as a generator, 2. "Counterfeit’ means an imitation of an actual
regererator ar concentrator, valid original which is infended o deceive and o

{d} Compressors, pumps, fans and be taken as the original.
blowers used solely with the system 3. “Electroric media and records” means the
together with their driving electric foliowing, iIf owned by you or licensed to you and
maters. and used in your business:

{e} Ccntroi equipment used solely with a. Media, meaning disks, fapes, film, grums,
the systern. cells or other media which are used with

electronically controlled equipmert.

Data, meaning irformation or facts slored on
media described in Paragraph a. above.
Data includes “valuable papers and recards”
converted (o data.

¢c. "Computer” program, meaning a set of

. Oblect doss not mean.
{1} As Boiler and Pressure Vessels: b.
(a) Equipment that is not urder internad
vacuum af irternal pressure cther
than weight of contents,

(b} Boiler '%ettmg& : refated electronic instructicns which direct
(¢} Insulating cr refraciory materiat ot the operations and functions of a "corrputer
(d} Eiectrical, reciprocating of rotating or a device connested to it which erabls the
apparatus within or forming a part of “computer” of gevice 0o receve, process,
the boiler or vesset. restore, refrieve or send data.
{2} As Air Conditioning Units, any: d. Software including systems and
(a) Vesset, cooling tower, resenvair of applications software.
other source of cooling water for a 4. "Manager' means a person servingina
CONGENnser of CoMPressor, of any directerial capecity for a imited labiity
water piping leading fo or from that company.
SCUFCE, of 5. "Member means an cwrer of a limited labitity
(b} Wiring or piping leading o of from company represented by Hs membership
the unit. interest, who also may serve as a "'manager”.
f. Ve will not pav for an Accident to any B. "Momey" means:
Object while being tested a. Currency, coing and bark notes in currert
g. Suspension use and having a face value; and
Whenever an Chject is found to be in, or b. Travelers checks, register checks and
exposad {0, a dangerous condition, ary of money orders held for sale to the public.
our representatives rmay immediately 7. "Operations” means your business activitias
suspend the insurance aganst loss from an accuring at the described premises.
Accident to that Chject. This can be done Iy B “Peripd of restoration®
delivering or mailing a written notice of a. Means the perod of time that
suspensionio; {1) Begins:
(1} Your fast known address, or ) {a} 72 hows after the time of direct
{2] The address where the Cbject is physical loss or dzmage for
located. Business income Coverage: or
BP 0003 07 02 2180 Froperties, Inc. 2001 Fage 22 of 38
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10.

1.

BPF 00 G2 07 02

(B! Immediately atter the time of direct
physical Inss or damage for Exira
Expense Coverage,

caused by or resuiting from any

Covered Gause of Loss at the described

premises; and

{2} Ends on the earlier of:

{a} The date when the propery at the
described premises should be
repaired, rebuilt or replaced with
reascrable speed and similar
quality; or

(b} The dete when business is resurmned
at 3 new permanent location,

b. Does not include any increased period
required due 1o the enforcement of any
ordinance ot law that:

(1) Reguates the construction, use or
repair, or requires the {earing down of
any property. ar

(2} Requires any insured or others to test
for, monitor, clean up, remave, contain,
treat, detoxify or neutralize, or inany
way respond 0 of assess the effects of
“poilytants".

The expiration date of his policy will not cut

short the “period of restoratisn™

“Poliutants” means ary solid, liquid, gaseous or

thermal irmtart or cortaminant, including smoke,

vapor, soof, fumes, acids, alkalis, chemicals and
waste Waste includes materials to be recycled,
reconditicned or rectaimed

"Securities” means negofiable and non-

negotiable instruments of contracts representing

either “money" or cther property and inciudes.

2. Tokens, tickets revenue and other siamps
{whether represerted by actuai stamps or
untsed value in a meter} in current use; and

b. Eviderces of deld issued in connection with
credif or charge cards, which cards are not
issued by your

but does rist include "money”.

"Speacified Causes of Loss" means the following:

Fire; lightning, explosion; wingstorm or hail;

smoke; aincraft or vehicles, rot ar civit

commotion: vandalism; leakage fram fire
extinguishing equipment; sinkhole collapse:
voicanic action: falling obiects: weight of snow,
ice or sieet water damage.

a. Sinkhole collapse means the sudden sinking
or coliepse of lang into underground ermpty
spaces crealed by the action of water on
imestone or dolomite, This cause af i0ss
does not inciude:

{1] The cost of filling sinkholes; or

{2} Sinking of collapse of land into man-
made underground cavities.

12.

13.

1.

@ I8Q Properties, Inc. . 2001

b, Falling chjects does not include loss of or

damage to:

{1} Fersonai property in the open. or

{2} The interior of a building or structure, or
property inside a building or structure,
urless the roof or an cutside wall of the
building or structure is Tirst damaged by
& faliing object.

c. Water damage means accidenta! discharge
or leakage of water or steam as the direct
result of the breaking apart or cracking of
any part of a system or appliance (other
than a surnp system incfuding its refated
equipment and parts; cartaining water or
steam.

"Stock’ means merchandise held in storage or

for sale, raw matenals and in-process or finishad

goods, including supplies used in their packing
or shipping.

“Valuable papers and records” means:

a. Inscribed, printed or written
{1} Oocumenis;

{2} Marnuscripts, and

{3} Reoords;

inclucing abstracts, bocks, deeds, drawngs,
films, maps or mortgages; end

b. “Electronic media and records”,

But “valuable papers and records” does not

mear "'Mmoney’ or 'securities’”.

SECTION # ~ LIABILITY
A. Coverages

Business Liabiitty

a. We will pay those sums that the insured

becomes iegally obligated o pay as

cdamages because of "bodily injury™,

“property damage” or "personal and

advertising injury” {o which this insurance

applies. We will have the night and duty to
cefend the insured agairst zny "suit"
seeking those damages. However, we wii
nave nd duty 1o defend the insured against
any "suit" seeking damages for "bodily
injury”, "propery carnage" or "persanal and
advertising injury”, to which this insurance
does not apply. We may at our discretion,
investigate ary "occurrence” and settle any
claim or “suit” that may result. But:

{1} The amount we will pay for dameages s
limitec as described in Paragreph B —
Uabilty And Medical Expenses Limits
Of insurance in Section H - Liability;
and

{2} Our right and duty to defend end when
we have used up the applicabie limit of
ihsurance in the payment of udgments
or setlements or medical expenses.
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b.

BP 00 03 O7 02

ho other obligation or labiity to pay sums of

perfoem acts or servicas s novered unless

explicitly provided for under Paragraph 1.

Coverage Extension — Supplementary

Payments.

This insurance applies:

{1} To “bodily injury” ard "property damage”
ory .

{a) The 'todily injury” or "property
damage” is caused by an
"occumence” that takes place in the
“coverage territory”,

The "bodity injury™ or "property

damage” oceurs duning the policy

period, and

{c} Prior to the policy period, no insured

listed under Paragraph €1, Who Is
An Insured and no “emplayea”
authonzed by you fo give of receive
notice of an “occurrence” of claim,
krew that the "bodity injury” or
"property damage” had cccurred, in
whole or inpart. if such a listed
insured or authorized “employee”
knew, prior to the policy penod, that
the "bodily injury” or “property
damage” oceurred, then any
continuation, change or resumption
of such “bedily injury™ or “property
damage” during or after the policy
period will be deemed {o have been
knawn before the policy period.

{2} To "persona! and advertising injury”
caused by an offense afising out of your
business, but only if the offense was
committed in the "coverage territory”
during the policy penod.

“Bodily in;ury” or "propety damage” which

orocurs during the policy period and was not,

prior {o the policy period, Known o have
ogourred by any insurec listed under

Paragraph C.1. Who Is An ingured of any

"employee” authorized by you fo give or

receive notice of an “occurrence” or claim,

includes any continuation, change or
resurnption of “bodily injury” or “property
damage” after the end of the policy period.

"Bodily inury” ar “property damage” will be

aeemed to have been known fo have

occurred at the earliest time when any
nsured listed under Paragraph C.A1. Who is

Ar Insured or any "ermnpioyee™ authorized by

you to give or receive nolice of an

“occurrence” o claim:

{1} Reports all, or any part, of the "bodily
injury" or “praperty damage” to us or any
other insurer,

(b

L
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{2} Receives a writters or verbal demand or
claim for darmages because of the
“bodily injury” or "propenty damage”™ or

{3} Becomes aware by any other means
that "bodily Injury” or "property damage”
has occurred or has begun to ocour.

Damages because of "bedily injury” irclude

damages claimed by any person or

arganization for care, loss of services or
death resuiting at any time from the “"bodily

Ly

Coverage Extension — Suppiementary

Payments

{1} inaddition to the Limat of insurance of
Section i ~ Liability we will pay, with
respect to any claim we irvestigate or
settie, or any "suit” against an insured
we cefend:

(a) All expenseswe incur.

(b} Up tn 8230 for cost of bail bonds
required because of accidents or
traffic jaw violatiors arsing out of
the use of any vehicle 1o which
Business Liabilily Coverage for
“podily injury” applies. We do not
have to fumish these bonds.

{c} The cost of bands to release
attachments, but anty for band
amounts within our Limit of
insurance. We do not have to
fumish these bonds,

{d)} All reascrable expenses incurred by
the insured at our request to assis?
us in the investigation or defense of
the claim or “sult”, including actual
loss of eamnings up to $250 a day
because of time off from worlk,

te} Ali costs taxed against the insured
in the “suit™

{f) Frejucgment interest awarded
against the insured or: that part of
the judgment we pay. If we make an
offer to pay the Limit of Insurance,
we will not pay any prejudgmert
interest based on that period of time
after the offer,

{g} Al interest on the full ameunt of any
jucgment thet accrues after entry of
the judgment and before we have
paid, offered to pay, or deposited in
court the part of the judgment that is
within our Limit of insurance.

{2} ¥ we defend an insured against a "suit”
and an indemnitee of the insured is alse
named 25 a pary ta the "suft”, we wili
defend that indemnitee If all of the
following conditions are met:

Page 24 of 39

TR0 A PR

APP0O0057




BPOOGIOT 02

{a} The "suit” against the indemnites
seeks damages for which the
insured has assumed the liability of
the indemnitee in a contract or
agreement that is an "insured
contract™;

{b} This insurance applies to such
liatittty assumed by the insured;,

{e} The obiigation o defend, or the cost
of the defense of, that indermnitee,
has zisa been assumed by the
insured in the same "insured
contract”;

{d] The allegations in the "suit” and the
information we knigw about the
“ocourmence” are such that no
conflict appears fo exist between the
interests of the insured and the
interests of the indemnitee:

{e} The indemnitee and the insured ask
us 1o conduct and control the
defense of that incemnitee against
such "suit" and agree that we can
assign the same counsel {o defend
the insured and the indemnitee; and

{f} The indemnitee:

{hh Agrees inwrting to

i. Cooperate with us in tha
investigation, settlement or
defense of the "suit”

ii. mmediately send us copies
of any demands, notices,
surnmanses of legal papers
received in connection with
the “suit’;

ifi. MNotify any cther insurer
whose coverage is available
to the indemnites; and

v. Cooperate with us with
respect to coordinating
other applicable ircurance
available to the indemnitee;
and

{ii} Provides us with written
authorization fo

i.  (Obtain records and other
irfcrmation reiated to the
“suit”; and

H. Conduct and contral the
defense of the indemnites in
such “suit”.

(3} Sciong as the conditions in Paragraph
2 are met, atlomeys' fees incurred Dy
us in the defense of that indemnilee,
necessary litigation experses Incurred
by us and necessary litigation expenses
incurred by the indemnitee at our
request will be paid as Suppiementary

Payments. Notwithstanding the
provisions of Paragraph B.1.b.(2}
Exciusions in Section H — Liability,
such paymenis will not be deemred to be
damages for "bodily injury* and
"property damage” and will not reduce
the limits of irsurance.

Qur abligation to defend an insureds

indermnitee and to pay for ettorneys'

fees and necessary itigation expenses
as Supplemesntary Payments ends
when;

{aj W= have used up the applicabie
limit of msurance in the payment of
juggments or seftfements; or

{b} The condtions set forth above, or
the terms of the agreement
cescribed in Paragraph 2.1, above
are no longer met.

z Medical Expenses

a.

Ve will pay medicat expenses as described
below for "bodily injury"' caused by an
accident

{1} On premises you own or rent;

{2} Onways next {o premises you ownor
rert; or

{3} Because of your operations;

provided that:

{a} The accident takes ptace in the
"coverage territory” and during the
policy period;

{b} The expenses are incurred and
reporied ta us within one year of the
date of the accident, and

(¢} The injured person submits o
examination, at our expense, by
physicians of our choice as often as
we reascnably require,

We will make these payments regardiess of

Tault. These payments will not excesd the

Limits of Insurance of Section if - Liab#ity.

We will pay reasonabie expermses for

{1} Fust ai agministered at the time of an
accident;

{2} Necessary medical, surgical, x-ray and
dertal services including prosthatic
devices, and

{38} Mecessary ambulance. hospitai,
prefessional nursing and funeral
BeTvices,

2. Exclusions

1. Applicable To Business Liability Coverage
This insurance does not apply to:

© 150 Propemes, Inc. 2001

Expected Or Intended Injury

"Bodily njury” or "property damage”
sxpected or infended from the standpoint of
the insured. This exciusion does not apply to
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"badily injury™ resulting from the use of
reasonatie force to protect persans or
property.

Contractuat Liabifity

“Bodify injury” of “property damage" for

which the insured is obligated fo pay

damages by reason of the assumption of
fiabitity in a contract or agreement. This
exclusion does not apply to lability for
damages:

(1} That the insured wouid have in the
absence of the coniract or agreemert;
or

{2) Assumed in a coniract or agreermient
that is an “insused contract”, provided
the "bodily injury” or “property damage”
occurs subsequent to the execution of
the cortract or agreemenrt. Saiely for the
purposes of fiability assumed in an
“insured confract”, reasonable alforney
fees and necessary ltigation expenses
incurred by of for a patty other thar an
insured are deemed & be damages
because of "bodily injury” or "property
gdamage’, provided:

{a} Liapiiity to such party for, or for the
cost of that parly's defense has
aiso been assumed in the same
“insured contract”, and

{b} Such attorney fees and fitigation
expenses are for defense of thet
pary against a civi or aternative
dispuie resolution proceeding in
which damages fo which this
ingurance applies are alleged.

¢. Liquor Lisbiity

"Bodily injurny” or "property damage" for
which any insured may be held fiable by
reason of:

{1} Causing or contributing to the
ntaxication of any parsor;

{2} The fumishing of alcohdlic beverages o
& person Under the legal drinking age or
under the influence of alcohol; or

{3} Any statule, ordinance cr regutation
relating to ihe saie, gift, distribution or
use of alcoholic beverages.

This exclusion applies only if you are in the

business of manufaciuring, distributing,

setling, serving or fumishing alcoholic
beverages.

Workers' Compensation And Similar

Laws

Any obligation of the insured under a

workers' compensation, disability benefits or

unemployment compansation law or any
siar faw.

© [5G Fropertes, Ing., 2001

Emplover's Liability

“Bodily Injury* to:

{1} An"employee” of the insured arising cut
cf and in the course of:

{a} Employment by the insured: or

{by Performing duties reigted to the
conduct of the insured's business
or

{2} The spouse, child, parent, brother or
sister of that "employee” as a
consequence of Paragraph (1) above,

This exciusion applies:

{t) Whether the insured may te liable as an
employer or in 2y other capacity; and

{2} To any obligation to share damages with
cr repay someone eise who must pay
damages because of the injury.

This exclusion does not apply 1o fability

assumed by the insured under an “insured

cortract”.

Poltution

{1} “Bodily injury” or “property darmage”
arsing out of the actual, alleged or
ihreatened discharge, dispersal,
seepage, migration, release or escape
of "poliutants”

{a) Ator from any premises, site or
location which is or was at any time
ownred or cosupied by, or rented or
loared to, any insured. However,
this subparagraph does not apply o
{i} "Bodily injury” if sustained within

2 building and cawsed by
smoke, Tumes, vapar of soot
from equipment used to heat
that buildirg;
“Bodily injury” or “property
damage” for which you may be
held fiable, if you are a
contractor and the owner or
lessee of such premises, site or
location has been addec to your
poficy as an additional irsured
with respect te your ongoing
operations performed Tor that
additional insured af that
premises, site or location and
sUch premises, site or locaton
s not and nevet was owned or
ocoupied by, or rerted or lpaned
tQ, any insred, ofther than that
additional insured; or
{iii} "Bodily injury” or "property
damage" arising out of heat,
smoke cr fumes from a "hostile
firg"™

(ii

i
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{b} At or from any premises, site of
location whish is or was at any time
used by or for any insured or others
for the handling, storage, disposal,
processing or treatment of waste,

fc} Which are or were at any time
trensported, handled. stored,
treated. disposed of, or processec
as waste by or for

(i} Any insured; or

{ii} Any person or organizatior: for
whom you may te legafly
resporsitle; or

{d} Atcrfrom any premises, site ar
focation on which any insured or any
contractors or subcortractors
working directiy or indirectly on ary
insured's behalf are performing
operations if the “"poliutants” are
brought on cr o the premises, site
or location tn cornection with such
operations by such insured,
contractor of subcontractor,
However, this subparagraph does
not apply (o
{i} "Bodily injury"” or "property

damage” arising out of the
escape of fueis, iubrcants or
other operating fluids which are
needed to perform the normal
electrical, hydrauiic or
mechanical functions necessary
far the operation of “mobile
equipment’ or its parts, if such
fuels, lubricants or other
operating Auids escape from &
vehicie part designed fo hoid,
store or receive them. This
exception does nct apply if the
“badity injury” or "property
damage” arises out of the
intentiorai discharge, cispersal
or refease of the fuels,
hubricants or other operating
Fuids, or if such fuels, lubricants
or giber cperating Tuids are
brought on or to the premises,
sfte or location with the intert
that they be discharged,
dispersed or released as part of
the operaticns being performed
by such insured, contractor o
subcontractor:

{5t} "Bodily injury” or "property
damage" sustained within a
building and caused by the
reiease of gases, fumes or
vapors from materials brought
into that building in connection

© IS0 Properties, inc., 2001

with cperatiors being performad
by yeu or on your behali by a
contractor or subcontractor, or

{Hi} "Bodily injury” or "property
damage” arising out of heat,
smoke or fumes from a "hostile
fire",

fe} Atorfrom any premises, site or
location on which any insured or any
contractors or subcontractors
working directly or indirectiy onany
nsured's behalf are performing
operations if the operaticns are (o
test far, monitor, clean up, remove,
contain, treat, cetoxify or neutralize,
ar in any way respond to, or assess
the effects of, "pofiutants”,

{2} Any loss, cos; of expense afising out of
any.

{aj Request, demand, onder or statutory
or regulatory requirement that arny
nsured o7 others test for, rnonitor,
clean up, remaove, contain, treat,
cetoxify or neutratize, or in any way
respond to, or assess the effects of
"nolfutants™ or

(b Clatm or "suil” By of on behaff of &
governmertal authonty for damages
because of testing for, monitoring,
cleaning up, removing. containing,
treating, detoxifving or neutralizing,
or in any way responding to, or
assessing the effects of,

"ooliutants”.

However, this paragraph does ot apply

to liability for damages because of

“proparty damage” tat the insured

wouid have in the absence of such

request, dermand, order or statutory or
reguiztory requirement or such ctaim ar

“suit” by or on behalf of a governmental

guthority.

Alrcraft, Auto Or Watercraft

"Bodily mjury® or "property damage” arising
out of the ownership, maintenarce, use or
entrustrent to others of any aireraft, "auto”
of watercraft owned or cperated by or rented
orf ioaned to any insured. tse inciudes
cperation and "teading or unicading”

This exciusian applies even i the ¢laims
allege negligence or other wrongdeing i the
supenvision, hiring, empioyment, fraining or
monitoring of others by an insured, if the
“occurrence” which caused the "bodily
njury” or "property damage” involved the
awnership, maintenance, use or entrustment
to others of any aircraft, "auto™ or watercraft
that is owned or operated by or rented or
inaned o any insured.

Page Z7 of 35

[ ib b ]

APP00060



BP 00 03 07 02

This exciusion does nof apply o

{1} A watercraft while ashore on premises
you own or rent;

{2y A walercraft you do not ownthal is
{a} Less than 51 feet iong; and
{b} Mot being used {o carry perscns or

property for & charge,

{3} Parking an"autc” on, or on the ways
next o, premises you own of rent,
provided the: "awe” s not owned by or
rznted or Joared to you or the insured;

{4} Liability assumed under any “insured
contract” for the ownership,
maintenance of use of aircraft or
watercraft; or

{6} "Bodily injury” or "Droperty demage”
arising out of the operaticn of any of the
tolowing equipment:

{a)} Chermy pickers and similar devices
mauntad on automobile or truck
chassis and used 1o raise or fower
workers; and

{b} Alr compressors, pumps ang
generators, including spraying,
welding, building cleaning,
geophysical explaration, lighting and
well servicing equipment.

Mobile Equipment

“Bodily injury” or "property damage" arising

out of:

{1} The trarspartation of "mobile
equipment” by an "auto” owned or
cperated by or rerted cf loaned to any
insured; or

{2} The use of "mobile equipment” in, or
while in practice for, or while being
prepared for, any prearranged racing,
speed, demclition or sturting activity.

War

"Bodily injury” of "property damage” due o

war, whether or not declared, or any act or

condition incident to war. War includes civil
war, insurrecticn, rebellion or revoiution.

This exclusion applies only to liability

assumed under a contract or agreemert.

Professional Services

"Bodily injury" "property damage”, “personal

and agvertising injury” caused by the

rendering or failure to render any
professional service. This includes Dut s ot
fimited to:

{1} Legal, zcoounting or adverntising
sernvices;

(2] Preparnng, approving, of failing io
prepare or approve maps, drawings,
opirions, repors survevs, change
orders, designs of specifications,

© 18C Properties Inc | 2001

{3} Supervisory, nspection of engingerning
sarvices,

{4} Medical surgicai, dental, x-ray or
rursing services treatment, advice or
instruction;

{E} Any health or therapedtic service
treatment, advice or mstruction;

(8} Any service, freatment, advice or
instruction for the purpose of
appearance Cr skin enhancement, hair
removal or reglacement or parsonat
groQIming;

{7} Optometry or opticat or hearing aid
services including the prescribing,
preparation, fitting, demonstration of
distribution of ophthaimic lenses and
similar products or hearing aid devices;

{8} Body piercing services; and

{8} Services in the practice of pharmacy

Camage To Property

"Property damage' to:

{1} Propeity vou own, rerit of acoupy,
inctuding any costs or expenses
incurred by you, or any other persorn,
organization or entity, for repair,
replacement, enhancement, restoration
or mainterance of such property for any
reason, inclucing prevention of injury to
a person or damage to anothers
property;

(2} Premises you seil, give away or
apandan, if the “propery damage”
arises out of any part of those premises:

{3} Property loaned to you,

{4} Fersonal property in the care, custody
cr controf of the insured;

{5} That particuiar part of real propety on
which you or any contractor or
subcontracter working directiy or
indirectly on your behalf is performing
operations, ¥ the “property damage”
arises out of those operations: or

{8 That particular part of any property that
must be restored, repaired or replaced
because “your work” was incorrectly
performed an i,

Paragraphs (1}, (3} and {4} of this exciusion

dc not apply to "“property damage” (other

than damage by fire or explosion) io
premises, including the contents of such
prermises, rerted bo you for a period of 7 or
fewer consecutive days A separate Fmit of
insurance applies to Damage To Premises

Rented To You as described in Paragraph

0. Liability And Medical Expernses Limit Of

insurance in Section I — Liability.
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Paragraph {2} of this exciusion does nat
apply if the premises are "your work and
were never gcouplec, rented or held for
rentat by you

Paragraphs (3§, (4} (5} and (6} of this
exclusion do not apply to liability assumed
under a sidetrack agreement.

FParagraph {8} of this exclusion dves not
apply to “property damage"” inciuded in the
"products — completed operations hazard”,
Damage To Your Product

"Property damage” to “your product” arising
out of it or any part of it.

. Dammage To Your Work

“Propeny darmage” to "yaur werk” ansing out
of it or any part of it and inciuded inthe
“products ~ compieted operations hazarg”
This exciusion does not apply if the
damaged work or the work out of which the
damage ariees was performed on your
behalf by a subcontractor.

Damage To Impaired Property O

Property Not Physically Injured

"Property damage” (o impaired property™ or

property that fas not been physically

injured, arising cut of:

{1} A defect, deficlency, inadaguacy crf
dangerous condition i your product” or
“your work™, of

{2} A dgelay or failure by you or anyane
acting on your behaif o peform 2
contract or agreement in accordance
with its terms.

This exclusion does not apply to the loss of

use of other property ansing out of sudden

and accidental physical injury o "your
product” or “your work” after it has been put
to its intended use.

Recall Of Products, Work Or impaired

Property

Damages cialimed for any loss, cost ar

expense incurred by you or others for the

loss of use, withdrawsi, recall, inspection,
repair, replacement, adjiustmert, removal or
disposai of

{1} "Your product’,

{(2) "Youwr work’; of

(3} “tmpaired property’

if such product, werk or propery is

withdrawn or recalled fromthe market or

from use by any personor organization
because of a known or suspected defect,
deficiency, inadequacy of dangerous
condition in it

Personal And Advertising Enjury

"Personal snd advertising infury™

@ 180 Properties, Inc.,

{1} Caused by or at the direction of the
ingured with the knowleage that the act
wouid violate the rights of another and
woulid inflict "personat and advertising
injury™;

{2} Arising out of oral or written publicetion
of material, if done by or at the direction
of the insured with knowledge of iis
falsity;

{3} Ansing outl of oral or written publication
of materiai whose first publication took
place before the beginning of the policy
period;

{4} Arsing out of a criminal act commitied
by or at the direction of any insured,;

{5} For which the insured has assumed
tabitity in 3 contract or agreement. This
exclusion does not apply to liability for
damages that the insured would have in
the absence of the contract or
agreement;

{6} Ansing out of a treach of contrast,
except an implied contract to use
another's advertising icea in your
"agvertisement’;

{7} Arising out of the fallure of goods,
products or setvices to conform with any
statement of quatity or performance
made in your “advettisemnent”;

{8} Arising out of the wrong descriptor of
the price of goods, products or senvices
stated in your "advertisernent™

(8¢ Committed by an insured whose
business s
(a} Advertisirg, broadcasting,

publishing ar telecasting;
{b} Designing or determining content of
web-sites for others: or
{c} An internet search, access, cortent
oF service provider.
However, this exciusion doas rot apply
to Paragraphs 14.a., b. and c. of
“persenal ard advertising injury” under
Paragrapn F. Lizbility And Medical
Expenses Definitions.
For the purpases of this exciusion the
placing of frames, borders or links, or
advertising, for you of athers anywhere
cnthe Intermet, by itself, s not
considered the business of advertising,
broadeasting, publishing or tefecasting.

{10)Arsing out of the actual, alleged or
threatened discharge, dispersal,
seepage, migration, release or escape
of “poliLtants” at any time. -

{1 1}WTth respect to any loss, cost or
expenss ansing oul of amy
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{m} Request demand or order that any
insured of others test for, monitor,
clean-up, remove, contain, treat,
detoxify or neutralize or ir amy way
respond te, or assess the effects of]
"poliutants’; ar

{b} Ciaim or "suit" by or on behalf of 2
governmental authority for damages
because of testing for. monitoring,
cleaning up, removing, sontaining,
treating, detoxifying or neutralizing
of in any way respocing to, of
assessing the effects of,
“politants”,

{(12)Arising out of an electronic chatroamar
butletin board the insured hosts, cwrs or
over which the insurec exercises
conéret.

{13jAnsing out of the infringement of
copyright, patent, trademark, trade
secret or sther irteflectual property
Fights.

However, this exciusion does not apply

to infringement, in your "adverlisement”,

of copyright, trade dress or siogan.

{14}Ansing out of the unauthorized use of
another's name or product in your e-mat
address, dormain name or metatags, or
any other sirnilar tactics to misiead
another's potential customers.

Exdusions ¢., d., e, 1, g., h, &, kK, I, m., n.and

o. in Section ti - Liabiiity do not apply to

damage by fire or explosion to oremises while

rerted 1o you, or temporarily cogupied by you
with permission of the owner. A separale

Damage To Premises Rerted Tg You Limit of

Insurance appiies to this coverage as described

in Paragraph D. Liability And Medical Expenses

Lirpits of irsurance in Section i — Liability.

Applicable To Medical Expenses Coverage

We witf not pay expenses far "bodily injury™

a. To any insured, excem "voluniesr workers”.

b. To a person hired to do work for or en behaif
of arvy insLred or a ferant of any insurec,

¢. Toc a person injured or that part of prerrises
yous own of rent that the person normally
OCCuUpies.

d. Toa person, wheths: or not an "employee”
of any insured, if benefits for the "bodily
inury”’ are payable or must be provided
urdder a workers' compensation or disabiiity
benefits law or a similar law.

e, To & person injured while taking part in
athietics.

f. included within the "products — completed
operations hazard”

g. Exciuged under Business Lisbilty Coverage.

© 150 Froperties, Inc., 2001

h. Due to war, whether or not declareq, orany
act or condifian incident to war. War
includes civil war, insurrection, rebeliion or
revolution,

4. Appiicable To Both Business Liabiity

Coverage And Medlcat Expenses Coverage -

Nuclear Energy Liability Exclusion

This ingurance does not apply:

a. Llinder Business Liability Coverage, to
“bodiy injury" or “propeny damage'™
{1} With respect to which an insured under

the policy is also an insured under a

nuctear energy fiability policy issued by

the Nuclear Energy Liability insurance

Association, Mutual Atomic Energy

Liability Underwriters or Nuclear

insurance Association of Canada, or

wauld be an insured under any such
oclicy but for its termination upon
extaustion of its it of Hability: or

{2} Resulting from the "hazardous
properties” of "nuclear materiai” and
with respect to which:

{aj} Any person or organizaticn is
required to maintain financiat
protection pursuant to the Atomic
Energy Act of 1854, or any law
amendatory thereof, or

{h} The insured s, or had this policy not
been issued would be, ertitled to
indemnity from the United States of
America, or any agency theraof,
urnder any agreement entered irto
by the United States of America, or
any agency thereof, with any person
Cr crganization.

b. Uncer Medical Expenses Coverage, to
expenses incuired with respedt i "bodiy
injury” resuliting from the "hazardous
properties” of “nuclear material” and arising
out of the operaticn of 2 "ruclear fagitity” by
2ry person or organization,

¢. bUnder Business Liability Coverage, to
“oodily injury” or "property damage” resulting
frorm the "hazardous properties” of the
“nuciear material” i
{1} The 'muciear materfal™

{a} s at any nuclear facility” owned by,
or operated by of on behaif of, an
insured, or

{b} Has been discharged or dispersed
therafronT

(2] The "nuclear material” is contained in

"spent fuel” or "waste" af any time

possessed, handled, used, processed,

stored, transported or disposed of by or
on behaif of animswed: or
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{3} The "bodily injury” or "propeny damage”
arises out of the furnishing by an
insured of services, materialg, parts of
equipment in connection with the
planning, consiruction, maintenance,
operation or use of any "nuclear facility™,
but if such facility is located within the
United States of Amenca, #s terdtories
or possessions or Canada, this
Exciusian (3) applies onty to "property
damage" to such "nuciear facitity” and
any property thereat

d. As used in this exclusion

(1} "By-product material" has the meaning
giver it in the Atomic Energy Act of
1954 or in any law amendatory thereof,
{2} “Harardous preperties” inciude
radioactive, toxic or explosive
properties;
(&) "Nuclear facility" mears:
{a} Anv “nuclear reactor”,
{b} Any equipment or device designed
or uged for
{f) Separating the isotopes of
urariurm or piutorsurm,

(i) Progessing or utifizing "spent
fuet"; or

(H{) Handling, processing o
packaging “waste™

{c} Any equipment or device used for
the processing, fabricating or
alloying of "speciat nuclear material®
if a1 any time the total amount of
such materiai inthe custody of the
insured at the premises where such
equipment or device is {ocated
consists of or contains more thar 25
grams of plutonium or uranium 233
or ary cofmbination thereof, or more
thar 250 grams of uranium 235,

{d} Any structure, basin, excavation,
remises of place prepared or used
for the storage or dispesat of
“waste™;

and inciudes the site on which any of

the foregoing is located, aif operations

conducted on such site and ail premises
used for such operations;

{8} "Nuclear material” means "source

rraterial”, "special nuclear materal” or

"ty -product material”,

"Nuclear reactor” means any apparatus

designed or used to sustain nuclear

fission in a sef-supporting chain
reaction or to contain a oritical mass of
fissionalle matenai;

{5

omgie®

{5y "Froperty damage” includes all forms of
radicactive contarmenation of property.

{7} "Source material" has the meaning
given i in the Atomic Energy Act of
1954 or in any law amendatory therect:

{8} "Special nuclear material” has the
meaning given it in the Atomic Energy
Act of 1954 o7 in any law amendatory
thereof,

{8} "Spent fuel" means any fue! element or
fuel componert, soiid or liouid, which
has been used or exposed to radiation
in & "nuciear reactor”;

{10y"*Waste" means any waste material:

{a} Containing "by-product material”
cther than the tailings or wastes
produced by the extraction or
concentration of uranium or thorium
from any ofe processed primariy far
its “source materia content; and

{b} Resulting from the cperation by any
perscn of erganization of any
"nuctear faciity” inctuded under
Faragraphs {a) and {b} of the
aefinition of "nuclear facility'".

C. Whe is Aninsured
1. If you are designated 0 the Declarations as.

a.

An individual, you and your spouse are
insureds, buf only with respect to the
conduct of a business of which you are the
scle owner.

A pattnership or joint venture, you are an
insured. Your members, your partners and
thefr spouses are a'so insureds, but only
with respect to the conduct of your business
A limited Hability company, you afe an
insured. Your members are also insureds,
but only with respect fo the conduct of your
business. Your managers are insurads, but
arly with respect io their duties as your
managers.

An organization other than a partnership,
jaint venture or limited {fadifity company you
gre an insured. Your “execitive officers” and
directcrs are insureds, but only with respect
io their duties as your officers or directors.
Your stockholders are also insureds, but
orly with respect to thelr liability as
stockhoiders,

2. Each of the foliowing is also an insured:
8. Your "volunieer workers” only while

@ 150 Properties, Inc . 2001

performing duties reiated {o the condict of
your business, or your "employees”, other
than either your "executive officers” (if you
are an erganization other than a parthership,
joint venture or limited liability company: or
vour managers (if you are a limited labilty
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company!, but only for acts within the scops

of their empioyment by you or while

performing dities related to the conduct of
your business. However, rore of these

"employees” or “volunteer workers” are

insureds for:

{1} "Boedily injury’ or "personal and
advertising injury'

{a} Tovyou, to your partners or
members {if you are a partnership or
joint verture}, fo your members (if
you are a limited lability company ),
or to a co-"employee” while in the
gourse of his or her employment or
performing cuties refated to the
condust of your business, or to your
cther "volunteer workers" while
perfarming duties refated to the
conduct of your business;

(b} To the spouse, child, parert, brother
or sister of that co-"employee” as a
consequence of Paragraph {a}
above,

{c} For which thete is any obligaticn {o
share damages with cf repay
someone eise who must pay
darmages because of e injury
described in Paragraphs {2} or (B}
or

{4} Arising out of his or her providing of
failing to provide professionai health
care services.

{2} "Froperty damage"” 1o property:
fa} Owned, occupied or used by,

{b} Rented to, in the care, custody or
control of, or over whch physical
contral is being exercised for any
pupcse by

you, ary of your "employees”, “voiunteer

wOorkers”, any partner or memiber {if you

are 3 partnership of joint venlure}, or
any member {f you are a lirmted fabiity
company).

b. Any person (ather than your "employee” or
“volunteer worker'), of gny organization
while acting as your real estate manager.

<. Any person ar organization having proper
temporary custody of your property i you
die, but only:

{4} With respect io habiity arsing out of the
maintenance or use of hat properiy;
and

{21 Urtdl your legal representative has been
appointed.

d. Your legal represertative if you die, but ony
wih respect to duties as such. That
represantative will have gl your rights and
duties under this poticy.

With respect to "mobite equipment” registered in
your name under any motor vehicle registration
faw, any person is aninsured while driving such
equipment along a pubiic highway with your
permission. Any other person or organization
responsible for the conduct of such person is
also an insured, but only with respect to fiability
arising cut of the operation of the equipment,
and only if ng other insurance of any kind is
available to that person or organization for this
iability. However, no parscn of organization is
an insured with respect o
a. "Bodily injury” to & co-"employee” of the
person driving the equipment; of
b. "Property damage” to property owned by,
rented to, in the charge of or occupied by
you or the employer of any person who is an
insured under this provision.
No perscn of crganization is an insured with
respect to the conduct of any currert or past
partnership, joint venture or imited lability
cempany that s net shown as a Named Insured
in the Deciarations.

D. Liabifity And Medical Expenses Limits Of
insurance

1.

© ISC Froperties, Inc., 2001

The Limits of Insurance of Section i - Liability
shown in the Declarations and the rules below
fix the most we will pay regardiess of the
number of

a. insureds;

b. Claims made or "suits” brought: or

c. Fersons or organizations making claims or
bringing "suits”

The most we will pay for the sum of alf damages

because of ail:

2. "Beodily njury”, "property damage” and
medical expenses arising out of any one
“occumrence”; and

b. "Personal and advertising injury” sustained
by any one person or organization,

is the Liability and Medical Expenses {imt shown

in the Declarations. Bt the most we will pay for

alt medical expenses because of "bodily iniury”
sustained by any ore person is the Medical

Expensas limit shown in the Declarations.

The most we wil pay under Business Liability

Coverage for camages because of "property

damage” to premises while rerted to you or

temporarity ocoupied by you with permission of
the owrer, arising out of any ane fire or
explosion is the Damege To Premises Rented

To You limit shown in the Declarations,

Aggregate Limits

The most we will pay for;

a. Al "odily iniury” or “property damage” that

is inciuded in the "products-completed

cperations hazard s twice the Liability and

Medical Expenses Hmit; and
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b, Al

{1} "Boddy imury” or "property damage”
except damages because of "bodily
injury” and “preperty damage” included
in the "products-completed ooperations
hazard’

(2} Pius medical expenses;

(3} Plus all “personal and advertising injury”
caused by offerses committed;

is twice the Liabilty and Medical Expenses

Hmit.

This Aggregate Limit does not apply to “property
damage’ to premises while rented to you or
termperanty cccupied by you with the permussion
of the owner, arising out of fire or explosion,
The Limits of Insurance of Section Il - Liability
apply separately to each consecutive annua: petiod
and to any remaining perod of less than 12 months,
starting with the beginning of the palicy period
shown in the Declarations, unless the policy period
is extended after issuance for an additional period of
iess than 12 momhs. in that case, the additional
period wili be deermed part of the last preceding
period far purposes of determining the Limits of
Insurance.
E Liability And Medical Expenses General
Conditions
1. Bankruptcy
Bankruptcy cr insolvency of the insured or of the
fnsuredt's estate will not relieve us of our
obligations under this policy.
2. Dutles in The Event Of Occurrence, Offense,
Claim Or Suit
8. You must see to it that we are notified as
soon as precticable of an "oocurrence™ or 2n
offense which may result in a daim. To the
extent possible, nofice should include:

{1} How, when and where the "occurrence”
or offense took place;

{2} The names and addresses of any
rjured persons and witmesses; and

{3} The nature and location of any injury of
damage arising out of the "occurrence”
or offense.

b. If aclaimis made or “suit” is brought against
any insured, you must.

(1) Immedately record the specifics of the
claim or "suit” and the date received,
and

{2} Motify us as soon as practicable.

You must see to it that we recelve written

notice of the claim or "suil” as scon as

practicable.
¢. Youand any other inveived insured must:

{1) Immecdiately send us copies of any
dernands, notices, summeonses or legal
papets freceived in connection with the
claim of "suit™

{2} Authorize us o oblain records and other
information,

{3} Cooperate with us in the mvestigation,
or settierment of the claim or deferse
against {he "suit", and

{4} Assist us, upon our request, inthe
enforcement of any right against any
persan or organization that may be
flable to the insured bezause of injury or
damage tc which this insurance may
aiso apply

d. Noinsured will, except at that insured's own
cosl, voluntarily rnake a payment, assume
any obligation, ot ircur any expense, other
than for first aid, without our corsent,

3. Financial Responsibility Laws

a. When this policy is certified as proof of
firancial responsidility for the future under
the provisions of any motor vehicle financial
responsibiiity law, the insurance provided by
the poiicy for "bodily injury” iability and
“property damage” liability will comply with
the provisions of the {aw to the exdent of the
coverage and fimits of insurance required by
that law.

b. With respect {o "mobile equipment™ to which
this insurance appiies, we will provide any
liabiity, uninsured motorists, underinsured
motorists, no-fault or other coverage
required by any motor vehicle law. We will
provide the required limits for those
coverages.

4. Legat Action Against Us

No person of crganization has a right under this

palicy’

a. Tojoin us as a party of otherwise bring us
into & "suit” asking for damages from an
insurad; or

b. To sue us on this policy unless al! of its
terms have been fully compiied with.

A person or arganizatiocn may sue us to recover

on an agreed settlernent or on a final judgment

against an insured; but we will not be liable for
damages that are not payabie under the terms
of tis policy or that are in excess of the
applicable imit of insurance. An agreed
setflement mears a settiement and release of
fiakiity signed by us, the insured and the
claimant or the claimart's lega!l representative.

Separation Of insureds

Except with respect fo the Limits of Insurance of

Section it — Liabilfty, and any rights or duties

specifically assigred in this policy o the first

Named Insured, this insurance applies:

a. Asif each Named Insured were the only
Named insured; and

b. Separately to each insureC against whom
ciairn ig made or “sull” is brought
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F. Lizbility And Medical Expenses Definitions & “impaired poperty” means tangible property,

1. “Advertiserment” means z notice that is other than “your product” or “your work”, that
broadcast or published to the general public or carnet be used or is less useful because:
specific market segments about your goocs, a. Itincorporates "your product” or “your werk”
products or services for the purpose of attracting that is known or thought to be defective.
custormers or supporters. For the purposes of deficient, inadequate or dangerous: of
this definttion: b, You have falled to fulfill the terms of &

g. Notices that are pubiished include material contract or agreement;
aced on the internet or on simitar ; . . .
gecifonic means of communication; and f such WOPQW can be .estored_to use by
) . {1} The repair, replacemart, adiustmert or
b. Regarding web-sfies, anly that pant of a remewal of your product” or "your work”;
web-site that is about your goods, products or ! ' '
gzssfg?::}? ;nggﬁﬁg;;tﬁ%ngn {2} Your fulfiling the terms of the comtract or
advertiserment. agreement.

2, “Aute” means a land motor vehicle, frailer or 9. 'insured contract” mears:
semitrailer designed for fravel on public roads, a. A contract for a lease of premises. However,
inciuding arw attached machinery or equipmert. that portion of the contract for 8 lease of
But "autc” does not include “mobile equipment”. premises that indernifies any person or

3. “Bodily injury' means bodily injury, sickness or qrganization for damage oy fire to premises
disease sustained by a person, including death while rented to you or temporarily occupied
resuiting from any of these at any time. by you with permission of the owner is not

4. “Coverage territory” means an ‘insured contract”

. The United States of America (including it b. A sidetrack agreement:
territor:es and possessions), Fuerto Rico Any easement ar icense agreement, excapt
and Canada; in connection with consiruction or demolition
b. (rternasional waters or airspace, but ony if operations on or within 5 feet of & railroad;
the injury or damage occurs in the course of d. An obligation, as required by ordinance, to
treve! or transpartation between any places indemnify @ municipaiity, except in
included in Paragraph a, above; or conmection with work for a municipality .
¢. Al other parts of the world if the injury or e. An elevator mairtenarce agreement;
demege arises oul of. . That part of any other contract or agreement
{1} Goods or products made or soid by you pertaining to your business {including an
in the territory described in Paragraph a. indemnificatian of a municipality in
above,; connection with work performed for 2
{2] The activities of a person whase hame murnicipality} under which ycu assume the
is in the territory described in Paragraph toft fiability of another party to cay for “bodily
a. above, but is away for 2 short time on injury or “property damage” to a third
your business; or person or organization. Tort fiability rmeans &
(3) "Personal and acvertising injury’ iabifity that would be imposed by iaw in the
offenses that take place through the absence of ary contract or agreement.
internet or similar electronic means of Faragraph f. does not include that part of
communication, any cortract or agreement:
provided the insured's responsibility fo pay {1} Thatindemnifies a raifroad for "bodily
damages is determined in a “suit” on the merits injury” or “property damage” arising out
in the territory described in Paragraph a. above of construction or demiofition cperations,
or in a seftlement we agree o within 50 feel of any railroad property

5. "Employee” includes a "leasad warker”. and affecting any railroed bridge or
worker* underpass of Crossing;

6. "Executive officer” means a person holding arny (2} Thatindervifies an architect, engineer
of the officer positions created Dy your charter, or surveyor for injury or damage arising
constitution, by-laws or any other similar out of.
governing document. {aj Preparing. approviig or failirg to

7. "Hostile fire" means one which becomes prepare or approve maps, drawings,
urconiroliable or breaks out from where i was opinions. reports, surveys, change
wrended o be orders, designs of specificalions, or
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10.

{b} Giving directions or instructicns, of
faiing 1o give them, if that is the
primary cause of the injury or
damage. oy

Under which the insured, i an architect

engineer of surveyor, assumes hability

for an imjury or damage ansing out of the
insured's randering or faiiure to render
professicnal services, inciuding those
listed in Paragraph {2) above and
supervisory, inspection or engineering
sernvices.

“Leased worker’ means a person leased to you

by & labor leasing firm urder an agreement

between you and the (abor leasing firm, to
perform duties reiated to the conduct of your

business. "Leased worker” does not include a

"temporary worker™.

(3

expioration, lighting and well servicing
eguipment; or

{2} Cherty pickers and similar devices used
1o raise or lower workers;

f.  Vehicles not described in Paragraphs a., b.,
c, or d. above maintained primarily for
purposes other than the transportation of
PErsaNs Or carge.

However, seif-proelied vehicles with the
foliowing types of permanently attached
equiprnent are not "mobile equipment” but
will be considered “autos":
{1} Equipment designed primarity for:

(a} Srow rermoval;

{1} Road maintenance, but not

construction or resurfacing; or

{c} Street cleaning;

{2} Cherry pickers and similar devices

11. "Loading or unicading” rmeans the handling of
propery: mounted on automabile of truck chassis
z. After it is moved from the place where it is and used to raise or lower workers; and
accepted for movement intD or onfo an {3} Air compressors, pumps and
aircraft, watercraft or "auto”; geperators, inciuding spraying, welding,
b. Wvhile it is in of on an aircraft, watercrakt or buitding cleaning, geophysical
“auto”: or exploration, lighting and well servicing
¢. While it is being moved from an aircraft, . equipment. _ . )
wetercraft or "suta” fo the place where i is 13. "Occunence” means en accident, including
finally delivered; continuous or repeated exposure to substantially
but “ioading o unloading” does not include the the same general harmiul conditions.
movernent of property by means of a 4. ‘Persqna{ and advertising mnjury” means injury,
mechanical device, other than a hand truck, that incliding corseguential "bocily injury”, arising
is ot attached to the aircraft watercraft or out of one or more of the foliowing offenses:
“auta", a. Faise arrest, detenton or imprisonment;
12. "Mobile equipment” means any of the folipwing b. Malicious prosecition;
types_:}f tand vehé_cées, including any attached €. The wrongfl evictior frem, wrongful entry
machinery or ecuipment; irde, or invasion of the right of private
a. Buldozers, farm macrenery, forklifts and ccoupancy of a room, dwelling or premises
other vehicles designed tor use principally thet a person ocoupies, committed by or an
off public roads, behalf of its owner, landiord or lessor;
b. Vehicies mairtained for use sclely on or d. Crai or written publication, in ary manner, of
reexi to prermises you own of rent; meterial that slancers or libels & person or
c. Vehicles that trave! on crawler treads; organzation of disparages a persomn's os
d. Vehicles, whether self-propelled or nat, on orgamzat;gn s goods pmdycts or services,
which are permanently mounted: e. Oral or writen pubdication, in any manner, of
(1) Power cranes, shovels. loaders, diggers material that violates a persor's right of
or drilis; or prvacy. .
(2) Road construction of resurfacing f. The use of anothers advertising idea in your
equipment such as graders, scrapers or advertisement'; or ‘
roiiers; g. Infringing upon ancther's copyright, trace
e, ‘ehicles not descrived in Faragraphs a, b, crees or slogan in your "advertisement”
c. of d. above thatl are not self-propelied ard 5. "Solivtants” mean any solid, fiquid, gasecus or
are rmaintained primarily to provide mobiity thermal irrtant or cortaminant, including smoke,
to permarently attached equipment of the vapor, soot, fumes, acids, alkalis, chemicals and
foliowing types: waste. Waste includes materials to be recyzled,
{1) Air compressors, pumps and reconditioned or reclaimed.
generators, including spraying, weiding,
brilding cleaning, geophysical
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16, "Products — completed operations hazard®

a. iroludes all "bodily iniury” and “property
damage” cceurring away from premises you
own or rert and arising out of "your product”
or "your work’ except:

{1} Products that are stifi in your physica!l
possession; or

(2] Wark that has not ye! been completed
or abandoned, However, your work' witt
be deemed compieted at the eariest of
the following tirmes.

{2} When all of the work called for in
your confract has been completed

(b} VWhen all of the work to be done at
the job site has been comgleted if
your confract calls for work at more
than one job site.

(¢} When that part of the work done at
the job site has been putto its
intended use by any other person or
arganizaticn cther than another
contrastor or subcontracior working
on the same project.

Work that may need service,

maintenance, carrection, repair of

replacement, but which is otherwise
complete, wilt be treatec as completed

The *bodily injury” or “property darmage®

fmust Qocur away from premises you own of

rent, unless your business inciudes the
selling, hanciing or distribution of "your
product” for consumption on premises you
awn or rent.

b. Coes not include “bodily injury” or "praperty
damage” arising out of;

{1} The rarsportation of property, unless
the injury of damage arises ot of &
conditicn in of ¢n a vehicle nof owned or
operated by you, and that condition was
created by the “oading or unjoading” of
thatl vehicie by any insured; o7

{2} The existence of foals, uninstalied
equipmert or abandoned or unused
materials.

17. "Property camage” mears:

a. Physical injury to fangible property, including
all resulting ioss of use of that oroperty. All
such loss of use shall be deemed to coowr at
the time of the physical injury that caused if;
or

b. Loss of use of tangible property that is net
physically injured. All such less of use shall
be gearmned to ocour at the Hme of the
“cocumence” that caused .

For the purpases of this insurerce, slecronic

data s not tangible propedy.

@ IS0 Properties. inc., 2007

As used in this defimtion, elecironic data means
information, facts or programs stored as, created
of used on, or transmitted to or from complter
software, inciuding systems and applications
software, hard cf floppy disks, CO-ROMs, tapes,
drives, cells, data processing devices or any
vther media which are used with electronically
controied equipment,

18, "Suit" means & civil proceeding in which
damages because of “bodily injury”, “propedy
damage” “parsonal and advertising injury” fo
whrch this insurance applies are alleged, "Suit”
insludes:

a. An arbitraton proceecing in which such
damages are claimed and to which the
insured must submit or does sutymit with our
corsent; o7

b. Any other alternative dispute resolution
praceeding in which such damages are
claimed and to which the insured submits
with our consent,

19. "Temporary worker’ means 2 persen who is
furnished to you to substitute for a permeanert
"amployeg’” on leave or {o meet seascnal of
short-term workioad conditions,

20. "Volunteer worker” means a person wha is not
your “employee”, and who donates his or her
work and acts at the direction of and within the
scape of duties determined by yeu, and is not
paid a fee, salary of other compensation by you
or eryone else for their werk performed for you.

21, "Your product™
& Means:

{1} Any goods or procucts, other than real
property, manufzctured, sold, handbed.
distributed or disposed of by
{aj You
{b} Cthers trading under your name: or
{c} A person of organization whose

busINess of assels you have
acquired; and

(2} Containers {other than vehicies),
materials, pars or equipmert furnished

©in cgnnection with such goods or
products.

k. includes:

{1} Warranties or representations rmade at
any time with respect to the fitness,
quality, durability, performance or Use of
"your produst” and

{2} The providing of or faiiure to provide
WwaITENgS of instructions,

€. Does not inchude vending machines or other
propety rented to of located far the Lse of
others but not soig.

22, Yaur work"

a, Means:
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{1} Work or cperations pedormed by you or
on your behaf, ang

{2} Materials parts or equipment fumished
in connection with such work or
operations.

b, includes:

1) Warranties or representations made ar
any time with respect to the fitness,
quatity, durability, performance of use of
Yyour work™, and

(2} The providing of or failure o provide
warnings of instructions

SECTION lli - COMMON POLICY
CONDITIONS (APPLICABLE TO SECTION | —
PROPERTY AND SECTION I — LIABILITY}

A. Cancellation

1. The first Named insured shown in the
Declarafions may cancel this policy by mailing or
deiivering to us advarnce written notice of
canceltation.

2. We may cancel this policy by maiing or
delivering to the first Named insured written
notice of canceliztion at ieast:

a. 5 days before the effective date of
cancellation i any ana of the following
condticns exists at any building that is
Covered Property in this policy
{1} The building has been vacan: or

unoccupied 67 ar more consecutive

corsecytive days or more, except
curing a period of seasonai
uroCCUpancy, of

{bj Pay property taxes thal are owing
and have been outstanding for more
than one year foliowing the date
due, except that this provision will
not apply where you are in a bara
fide dispute with the taxing authority
regarding payment of such taxes.

b. 10 days before the effective date of
canceifation if we cance! for nonpayment of
orermiumn.

c. 30 days before the effective date of
cancellalion if we cance! for any cther
reascn,

3. We will mail or deliver our notice to the first

Named Insured's last meiling address krowr to

us.

4. Notice of cancefiation will state the effective dale
of cancellation, The policy periaod will end on that
date.

5. ifthis policy s cancelied, we will send the first
Named Insured any premium refund due. Ifwe
cancel, the refund will be pro rata. ff the first
Named Insured cancels, the refund may be less
than pro rata. The canceliation will be effective
even if we have not made or offered a refurd.

8. If notice is mailed, proof of maiting wiil be
sufficient proof of notice,

days. This does not apply o B. Changes
{a; Seascnal unoccupancy; of This policy contains alt the agreements between you
{b} Buildings in the course af and us conceming the insurance afforded. The first
construction, rengvation or addition. Named Insured shiown in the Dectarations is
Buildings with 65% or more of the rental authorized to make changes in the terms of this
units or flogr area vacant or unocoubied poticy with our consent, This policy's terms can be
are considered unoccupied under this amended or waived only by endorsement issuad by
provisicn. us and mage a part of this policy.
{2} After damage oy a covered cause of C. Conceaiment, Misrepresentation Cr Fraud
loss, permanent recairs to the buiidng: This policy is void in any case of fraud by you as it
(a} Have not started, ard relates o this policy at any time. | is also void fyou
{b} Have not ceen contracted for, or any other insured, at any tirme, intentionally
within 30 da‘y‘s of intiat pay,-nem of loss. conceal or mEsrepl‘esent a materaf fact Cﬁmerniﬁg:
(3] The building has 1. This poiicy;
{a} An outstanding order to vacate; 2 The (_?overed ‘Property;
(b} Anoutstanding demoiition order; or 3. Yourinterest in the Covered Praperty; or
(¢} Been deciared unsafe by 4. A claim under this policy.
governmental authority, . Examination Of Your Books And Records
{4) Fixed ang saivageabie ifemns have been ¥Ve may examire and audit your books and records
or are being rermoved frorm the buiiding as they reate to this poticy at any fime during the
and are not being repiaced This does policy period and up to three years afterward.
not apply to suct removal that is E. Inspections Ahd Surveys
necessary of incidental to any 1. We have toright to:
renovation or remodeling. ) ) _ .
(5} Failure to- a, M;Ke inspections and surveys-.at ary t&me,
(a) Furnish necessary heat, water, b, Give you reporis on the conditions we fing,
sewer service or eieciricity for 30 amf
¢. Recommend changes.
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We are not obligated o meke any inspections,
surveys, repornts of recommendations and any
such actions we do underiake relate cnly o
insurability and the premiums to be charged. We
do nat make safety inspections. We do not
undertake to perfarm the duty of any person of
organizatior to provide for the heaith or safely of
workers or the public. And we do not warrant
that conditions.
a. Are safe and healthful; or
b. Comply with laws, regulations, codes of
standards.
Paragraphs 1. and 2, of this condition apply not
only to us, but alsa to any rating, advisory, rate
service or simifar arganization which makes
insurance inspections, surveys, reports or
recommendations.
Paragraph 2 of this conaition does not apply to
any inspections, surveys, repors or
recornmendations we mey make relative to
certification, under state or municipal statutes,
ordinances or regufations, of boilers, pressure
vessels of elevators.

a. lsresponsibie for the payment of ali
premiums,; anc

B, Wil be the pavee far any reium premiums
wWe Day

The premium shown in the Deaclarations was

somputed based on rates ineffect at the time

the policy was issued. On each renewal,

coentinuation or anniversary of the effective date

of this policy, we wil comprte the premium in

accordance with our rates and rules then in

effect,

With our consent, you rmay continue this poticy

in force by paying a conmtinuation premium for

gach successive one-year period. The premium

must be:

a. Peidto us prior to the anniversary dete; ard

b. Determined in accordance with Paragraph 2.
above.

Qur farms then in effect will apply. If you do not

pay the continuation premium, this policy wii

expire on the first anniversary cate that we have

not received the premium.

Undeclared expasures or change in your

F. Insurance Under Two Or More Coverages business operation. acquisition or use of
# two of rmore of this policy's coverages apply lo the incations may occur during the policy period that
same loss or damage, we will not pay more than the are rot shown in the Declarations. if so, we may
actual amount of the loss or damage. require an additional premium. That premium

@, Liberalization will be determined in accordance with owr rates
If we adopt any revision that wouid broaden the and rutes then in effect.
coverage under this poiicy without additicnal Premiurm Audit
premium within 45 days prior to or during the policy 1. This policy is subject to audt if a premium
period, the broadened coverage will immediately designated as an advarce premium is shown in
apply io this policy. fhe Deciarations. We wili compute the finai

H. Other Insurance premium due when we determine your actual
1. If there s other insurance covering the same exposures.

loss or damage we will pay only for the amourt 2. FPremium shown in this policy as advance
of covered loss or damage in excess of the premiurm is a deposit premium only. At the close
amount gue from that other insurance, whether nf each audit period we will compute the eamed
you can coliect cn it or not. But we will not pay premium for that period and send notice 1o the
more thar the applicable Limit of Insurance of first Named insured. The due date far audit
Section | — Property. premiums is the date shown as the due date on
2. Business Liability Coverage is excess over, the bili. If the sum of the advance and audit
2. Any other insurance ‘hat insures for direct premiumns paid for the policy pericd is greater
physical loss or damage; or than the eamed premium, we will return the
. . . excess to the first Named insured.
b. Any other primary insurance available to you
Coveﬁng Eﬁab‘gmf far damages arESErg out of 3 The first Named insured [T\Ust keep records of
the premises or operatiors for which you the irformation we need fer premium ,
have been added as an additiora! insured computation, and send us copies at such tmes
by attachment of an endorsement, as we may request. ]
2. When this insurance is excess, we will have no Transfer Of Rights Of Recovery Against Gthers
duty under Business Liabiiity Coverage fo ToUs v
defend any clairm o "stat” that any other insurer 1. Appliceble to Businessowners Property
has & duty io defend. If no other insurer defends, Coverage:
we wit/ undertake fo do so; bt we will be entitled Ifary persan or organization to or for whomwe
o the insured's rights against all those other make payment under this policy has righis to
NSLren. recover damages from arother, those rights are

{. Premiums trarsferred to us to the extent of cur payment,

1. The first Named Insured shown in the That persar or organization must do everything
Neclarations necessary to sacure our Aghts and must do
nothing afler joss {o impair them. But you imay

BP 00 03 07 62 & 180 Properties, inc. 2001 Page 3B of 28
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waive your rnights against ancther party in
writdng:
a&. Prior to a loss 1o your Covered Property

b. After = ioss to your Covered Praperty only if,

at time of loss, that party is one of the

faliowing.

{1} Somecne insured by this insuwrance;

{2) A business fium:

{a) Owned or cortroiied by you;, or
{b} That owns o conirals you, or

{3} Yourtenant.
You rray also accept the usual bilts of ladirng or
shioping receipts limiting the liability of camers,
This will not restricf your insurance.
Applicable to Businessowners Liability
Coverage.
If the insured has rights to reccver ali or part of
any payment we have rmade under this poticy,
these rights are transferfed to Us. The insured
must do nothing after loss to impair them. At our
request, the insured will bring "sut” or transfer
those rights to us and heip us enforce them
This condition does not apply to Medical
Expenses Coverage.

& 180 Propefties, e, 201

Transfer Of Your Rights And Dulies Under This
Palicy

Your rights and auties under this policy may not be
transterred without our wiitten consent except in the
case of death of an ingividua! Named haured.

I you die, your rights and cuties will be transferred
to your legal representative but only while acting
withen the scope of duties as your legal
representative. Untlf your legal representative is
appoirted, anyone having proper temporary custody
of your property will have your rights and duties but
cnly with respect to that property

Page 35 of 32
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BUSINESSOWNERS
EP 018206510

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULL Y.

NEVADA CHANGES

This endorsemeant modifies insurance provided under the following:

A. Saction I - Liability is amended as ollows:

The term spouse is repiaced by the following:

Spnuse of individual who is in a domestic
partnership recognized under Nevada law.

Section Il -~ Common Policy Conditions is

amended as follows:

viglate, or piace us in violation of, any
provision of the code.

8. Anniversary Cancellation

if this policy is written for 2 term longer than
oche year, we may cancel for any reason at
ah anmiversary, by mailing or delivering
writter notice of canceitation to the first

1. Paragraph A.-2.a. Gancailation is deleted. Named Insured at the last maling address
2. Paragraph A.3. is deleted. known t6 Us at least B0 days before the
3. The following are added to Paragraph A anniversary date.
Canceillation: if this policy has been issuedioa
7. Midterm Canceliation condominium association, we will aiso mail
i this policy has been in effect for 70 days or defiver tbe whtten notice of canceliation
or more, of ff this palicy is a renewal of a ta eac;h gmt-owner and each ho_:der ofa
oolicy we ssued we may cancel only for secutity interest to wham a certificate or
one or more of the following reasons: mnv%randum of nsurance has been
a. Monpayment of premium; issued.
§ fthe | od of e 4. Paragraph G. Concealment, Misrepresenta-
b. C‘?"F‘”“ on o nsured of 3 chme tion Or Fraud is replaced by the foliowing:
arising out of acts increasing the hazard
insured against; C. Conceahment, Misrepresentation Or
. ' . Fraud
<. Discovery of fraud or material i N
misrepresertation in ottairing the policy e will not pay for any loss or damage in
or in presenting 2 claim thereunder, any case of ’ )
d. Discovery of an act or omission or a 1. Cotmeaime-qt or misrepresentation of a
violation of any sondition of the policy material fact; or
which ocourred after the Frst effective 2. Freug,
date of the current poficy, and committed by an insured at any time ang
substantially 2nd materially increases refatig to @ claim under this policy.
the hazsrd msured‘agamst, & The foliowing paragraphs are addec:
e. A material change in the rature or 8. Nonrenswal
extont of the nsk, occurring after the first - Tenswa _ _
effective date of the current nolicy, 1. if_we 53_‘50t not ta renew this poficy, we
which causes the risk of loss to be will mail or Jeliver to the first Named
substantially and materially increased mswred shown in the Declarations a
beyond that cortemplated at the time notice of intention not to renew at jeast
the policy was issued cor last renewed, 50 days before the agreed expiration
f. A determination by the commissioner d‘tef’ ] ‘
that confinuation of our present volume If this policy has been issuedto a
of premiums would jeopardize ur CoOngominium association, we will aiso
solvency or be hazardous to the mait or deliver the written notice of
interests of our poficyholders, creditors nonrenewal to each unit-owner ang
or the public; each holder of a securily interes: o
g. A determination by the commissioner ;Zong:;iéismuﬁ ;ﬁfgﬁg:te of
that the continuation of the policy wolid =
BP 01 835 06 10 © Insurance Services Cffice, ing., 2009 Page 1 of 2
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2. We need rot provide this notice if:

a. You have acceoted replacernant
coverage;

b. You have requesied or agreed io
nonrenewal: of

€. This policy is expressly designated
as nenenewabie.

N. kotices

Page2of 2

1.

Motice of canceilaiion or nonrenawa!l will

be mailed, first class or certified, or

detivered to the first Named insured at

the last mailing accress known o us

and will state:

a. The specific reason for canceliatian
or nerrenewal, and

b. The effective date of nonrenewal,

We will aiso provide a copy of the notice
of sancellation, for both poticies i effect
less than 70 days and policies i effect
70 days or rmore, {o the agent who
wrote the policy.

@ Insurance Services Office, Inc., 2009

BF 21830610
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BUSINESSOWNERS
BP 05 01 07 02

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
CALCULATION OF PREMIUM
This endorsement modifies insurance pravided under the foliowing:

BUSINESSOWNERS COVERAGE FORM

The following is edded:

The premium shewn in the Declarations was computed based on rates in effect at the time the policy was issued. On
each renewal, continuation, or anniversary of the effective date of this policy, we will compute the premium in
agcordance with sur rates and rules then in effect,

BPOS0M O7 02 @ 180 Froperties, Ing., 2001 Page 1 of 1
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BEPTI56BT OPH OF LAT VEGAS EFFECTIVE: $2/26/2011 PROCESSED:  $2/28/2G41

RESIDENT AGENT COUNTERSIGNATURE ENDORSEMENT

Policy Number: scpriemae
Company. gpeaon mutuaL INSURENCE
hamed insured: ooy oF Las VEGAS

State Premium

MEVADS INCLUDED

The signature shown on this sndorsernent compiies with the couniersignature laws and regulations of the State

show.
Date of Coumtersignature

{month, day and year)

Licensed Resident Agent

. 0917 11 85 Copyright, insurance Services Office, Inc., 1983 Page { of { g
Copyright, 180 Commercial Risk Services, inc., 1983
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POLICY MNUMBER:

daty sgent §

EUSINESSOWNERS
BF 05 28 01 068

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ iT CAREFULLY.

EXCLUSION OF CERTIFIED ACTS OF TERRORISM
INVOLVING NUCLEAR, BIOLOGICAL, CHEMICAL OR
RADIOLOGICAL TERRORISM; CAP ON COVERED
CERTIFIED ACTS LOSSES

This erdorsement modifies insurange provided under the following:

BUSINESSOWNERS COVERAGE FORM

SCHEDULE

The Exception Covering Certain Fire Losses (Paragraph B.2.) applies to property located in the foliowing state(s):

Information required to complete this Schedule, if not shown above, will be shiown in the Declarations.

A. The following definition is added with respect to the
pravisions of this endorsement.

“Certifiec act of terrorism™ means an act that (s
certified by the Secretary of the Treasury, in
concurrence with the Secretary of Stafe and the
Attorney General of the United States, {o be an act
of terrorism pursuant to the federal Terrorism Risk
Insurance Act, The criteria contained inthe
Terrarism Rigk insurance Act for a “certified act of
terrarism” include the foilowing:

1. The act resuited in insured losses in excess of
$5 millior in the aggregate. attributable to all
tvpes of ingurance subject to the Terrorism Risk
insurance Act, and

2, The actis a viclentact or an act that is
dangerous to human life, propery ar
infrastructure and is committed by an incividua
or individuals as part of an effort to coerce the
civiizr population of the United States or to
influerce the policy or affsct the conduct of the
United States Government by coercion,

8. Section | - Property is amended as foilows:

1. The foilowing exciusion is added:

a. Limited Exclusion Of Certified Acts OF
Terrorism

BPF 06 28 01 08 & 180 Properties, Inc. 2007

W will not'pay far loss or damage caused
directly or indirectly by a “certified act of
terrorism”. Such foss or damage is excluded
regarciess of any other cause or evert that
contributes concurrently or in any sequence
to the loss. But ths exciusion applies only
when one or mare of the following are
attricuted to such act:

{1}

(2

3

{4

The terrorism is carmried out by means of
the dispersat or application of
radoactive material, or through the use
of a nuciear weapon of device that
involves or produces g nuclear reacticn,
nuclear radiation or radioactive
contamination, or

Radicactive raterial is released, and it
appears that one purpose of the
terrorism was t¢ release such material:
ar

The terrorism is carried out by means of
the dispersal or application of
pathogenic or poisonous biological or
chemica! material; or

Pathogenic or poiscnous biclogical or
chemiczal material is released, and #
appears that one purpose of the
terrorism was to release such materal,

Page1of2
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When this temorism exclusion applies i
accordance with the terms of Paragraph
Bi.a{1)orB1 a2}, the terrorism
exclusion applies without regard {o the
Muclear Hazerd Exclusicn in this Coverage
Form.

2. Exception Covering Gertain Fire Losses
The foilowing excention 1o the Exciusion in
Paragraph B.1. appiies cnly if indicated and as
indicated in the Schedule of this endorsement.
if a “certified act of ietronsm” excluded under
Pamagraph B.1. reswuits in fire, we will pay for the

loss or damage caused by that fire, subject to ali

applicable policy provisicrs including the Limit
of insurance on the affected property. Such
coverage for fire applies oniy to direct loss or
damage by fire to Covered Property. Therefore,
for example. the coverage does not apply to
insurance provided uncer business income
and/or extra expense coverage or
endorsemerts that apply to those coverages.

2. Application Of Exclusions
The terms and limitaticns of any terronism
exciusion, or the nor-applicabiity ar ormission of
a terrorism exclusion, do nat setve to create
coverage for any (oss whichy would ofheiwise be
excluded under this Coverage Form, such as
losses excluded by the War And Military Action
Exclusion.

C. Section i — Liability is amended as follows:

1. The fottowing exclusion is added:

This irsurance does not apply o

TERRORISM

“Ary injury or camage” arising, directly or

indirectly, out of a "certified act of terrorism".

However, this exclusion aprlies only when one
or mare of the folowing gre attributed to such
act:

a. The terrorsm involves the use, release or
escape of nuclear materals, or directly or
indirectly results in nuclear reaction or
radiation or radioactive contamination; or

@ S0 Froperties, Ing, 2007

b. The terrorism is carried out by means of the
dispersal or applicetion of pathcgenic or
soisenous biclogical ar chemica! materials;
of

¢, Fathogenic or poisonous biclogical or
chemical materials are releaseq, and i
appesrs that one purpose ef the termirism
was 1o release such materials.

2. The following definition is added:

a. Forthe purposes of this endorsement, "any
injury or damage” means any jury or
damage coversd urder this coverage form
of any applicable endorsermeant, and
includes but is not imited 1o "bodily injury™
“properiy demage™ or “personal and
auverlising injury” as may be gefined in this
coverage form or any applicable
endorsement.

3. inthe event of zny incidert of & “certified act of
terronsir’ that is not subject io this exclusion,
coverage does not apply to any toss or damage
that 15 otherwise excluded under this coverage
form or endorsement.

0. Section | ~ Proparty and Section i - Liability are

amended as follows:
CAP ON CERTIFIED TERRCRISM LOSSES

The following limitation applies to coverage far any
one ar more "certified acts of terrorism™ that are not
exciuded by the terms of the exclusion in
Paragraphs B.1. and €.1. and to any loss or
damage that is covered and to which the exception
in Paragraph B.2. applies.

If aggregate insured losses attributable to terrorist
acts certified under the Terrorism Risk Insurance
Act exceed $1C0 bitlion in a Program Year {January
1 through December 31} and we have met our
ingurer deductitle under the Terrorism Risk
Insuranice Act, we shalt not te liable for the paymert
of any portion of the amourt of such losses that
exceeds $100 bilflon, and in such case insured
losses up to that amount are subject to pro rata
atiocation in accordance with procedures
established by the Secretary of the Treasury

Page 20f 2
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OREGON MUTUAL INSURANCE COMP ANY
BLSINESSOWNERS
AMENDATORY ENDORSEMENT

M27I2E (4-0%)

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided undear the foliowing:

BUSINESSOANERS COVERAGE FORM

WM27328 {408

A. Section ! - Property is amended as follows: {3} Explosion;
Paragraph A.1.b.{2) Covered Property 's {4} Riot or Civil Commation; or
amended as follows: (E) Aircraft

{2} Property of others that is in your care,
custocy or controd, except employees’
tools. and as provided in Loss Payment
Property Loss Condition Paragraph
E.8.d.3}{b}.

2. Paragraph A.2.e. Property Not Covered is

replacad by the fellowing:

e. Radio or television anfennas {including
sateltite cishes) and their lead-in wiring,
masts, or towers, signs {other than signs
attached to buildings}, {rees, shrubs or
plants, property not covered herein, except
as provided inthe .

(1} Outdoor property Coverage BExtension;
ar
(2} Outdoor Signs Optional Coverage

The fallowing is added to Paragraph A.2.

Property Not Covered:

i. Fine arts, paintings, etchings, pictures,
tapestries, art glass windows, valuabie
rugs, statuary, marbles, bronzes, antique
furpiture, rare books, antique siver,
manuscripts, corcekaing, rare glass,
bric-a-brac, and similar property of rarity,
histarical value or artistic mert,

The following is added to Paragraph A4,

Limitations:

d, Limit of insurance: 33 000 is the most we
wit pay for ioss or damage to memarabilia,
souvenirs, coflectors’ tems and similar
articles whose age or history conbribute to
their vaiue.

Paragraph A.6,¢c. Coverage Extensions -

Qutdoor Property is replaced by the

following:

You may extend the insurance provided by this

policy to apply to your radio and television

artennas {incuding satelite dishes}, signs

{cther than signs attached fo buildings), trees,

shrube and plants, including debris removal

expenses, caused by or resulting from any of
the foliowing causes of loss:

{1} Fire;

{2} Lightning;

Pege 1 5

Limit of Insurance: The most we will pay for

loss or damage under this Extension is 32,500,

but not more than $500 for any one tree, shrub

or piant

The following is added ‘o Paragraph B.2.f

Exclusions - Dishonesty

We will not pay for loss or camage caused by

af resulting from any dishonest or eriminai act

committed by the spouse of anyone listed in
this paragraph.

Paragraph C.2. Limits of insurance is

replaced by the following:

2. Limit of Insurance: The most we wili pay
for loss or damage to outdocr signs
attached to buddings s the Limit of
insurance shown in the Declarations for
the Building to which the sign is attached

Paragraph C.4. Building Limit ~ Automatic

Increase is replaced by the following:

a. The Limit of insurance for Buiidings will
autcmaticaily increase by an annuai
persentage rate of 5%

b, The amount of increase will be:

{1% The Builcing imit that applied cn the
most recertt of. the policy effective
date ¢r any other palicy change
amending the Buliding limit, times

{2} The percertage rate of 5%,
expressed as a decimal {exampie: 5%
is 05}, times

€3} The lesser of the number of days since
the effective date of the current policy
or the effective date of the most recent
pobcy change amending the Building
iimit, dividec by 365.

Exampie:

if:  The zpplicable Building Emit is 100,000,
The annual percentage increase is 5%,
The number of days since the beginning of
the policy year (or fast policy change) is
148,

The amount of increase is

3100000 x .05 % 146 - 355 = 32 Q00

APP00079



8. The foliowing is added to Paragraph G. Limits

10,

i1,

12.

13.

of insurance:

6. Limit of iInsurance: The most we wili pay
for the surm of the losses covered under
Paragraph A.8.f. Business income and
Paragraph A.5.g. Extra Expense is the
least of the actual loss sustained or
$5,000,000.

Paragraph D.2. Deductibles is repiaced by the

following:

2, Regardiess of the amourt of the
Deductibte, the maost we will deduct from
any loss or damage for Glass and under ail
of the follow:ng Cptional Coverages in any
one cccurrence 1S 3500 Those Optional
Coverages are
a. Money and Securities;

b. Employee Dishonesty. and

e, Outdoor Signs.

But this Opticnal Coverage/Glass
Deductible will nat increase the Deductible
Shown in the Dedlarations. This Deaductible
will be used to salisfy the requirements of
the Deductible in the Declarations

The foliowing is added to Paragraph 0.

Deductibles:

4., The most we will deduct for loss or
damage to all signs at ali locations on a
policy is $5,000 per "occumrence”.

Paragraph E.6.4.{1){d} Loss Payment is

replaced by the following:

{d} We will not pay on a replacement cost
basis for any koss or damage:

(i} Untit the lost or damaged property s
actugily repaired or replaced; ard

{ii} Uniess the repairs or replacement are
macde 25 soon as reasonably possible
after the foss or damage.

However, if the cost to repmir or replace the

damaged building property is $2,500 or less,

we will seftle the loss according to the
provisions of Paragraph A.8. of this
endorsement whether cr not the actual repair
or replacement is complete.

Faragraph E.B.d.(3}{e) Loss Payment does

not apply.

Faragrapn G.1.2. Qutdoor Signs is repiaced

ty the following:

a. We will pay for direct physical foss of or
damage to ali unaltached outdoor signs at
the dascribed premises:

{1} Owned by you; or

SMITI2E (4-09;

{2}y Owned by others but inyour care,
custody of cormrod

14. Paragraph G.4. Mechanicai Breakdown coss

rot apply

B. Section Il - Liability is amendzad as follows:

1.

Paragraph B.1.g.{5) Exclusions Applicable

to Business Liability Coverage - Alrcraft,

Auto Or Watercraft is replaced by the

fotlowing:

This insurance does rot apply to:

{5) "Bodily injury” or "property damage” arising
out of:

{a} The cperation of machinery or
equipment that is attached to, or part
of, & land vehidle that would qualify
under the definition of "mokile
equipmert” if it were not subjectto a
compuisory cr financiai responsibility
iaw of other moior vehicle insurance or
motor venicle registration law where it
is licensed or principally garaged; or

{b} The operation of any of the following
equipment;

{f) Chemy pickers and similar devices
mounted an automobile or truci
chassis and used to raise or fower
workers: and

{ii} Air compressors, pumps and
gererators, inciuding spraying,
welding buiding cleaning,
gecphysical exploration, lighting
and well servicing equipment.

2. The fallowing are acded to Paragraph B.1.

Page 20of 5

Exciusions Appticable to Business Liability
Coverage:

This insurance does not apply tor

q. Electronic Data

Camages arsing out of the less of loss of
use of, damage to, cormuption of, inabiity
to access, ar ingbility to manipulate
glectronic da@a.

As used in this exciusion, elestronic data
means information, facts or programs
stored as or on, created or used on, Of
transmitied to or from computer software,
including systems and applications
software, hard of floppy diske, CD-ROMs,
tapes, drives, cells, data processing
devices or ary other madia which are used
with electronically controiled equipment.

r. Criminal Acts
"Personal and advertising injury” arising
out of a criminal act committed by or at the
direction of the insured

Fa i e
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5. Distribution Of Material in Violation Of

Statutes

"Bodily injury”, "property damage”, or

"personal and advertising injury” arising

directly or indirectly out of any action or

omission {hat vioiales or is aleged (o

violate:

{1} The Telephore Consumer Protection
Act (TCPA}, instuding any amendment
of or addition to such faw; or

{2} The CAN-SPAM Act of 2003, including
any amendment of or addition to such
law; or

(3} Any statute, ardinance or reguiation,
other than the TCPA or CAN-SPANM
Act of 2003, that prohibits or fimits the
sending, ransmitting, communicating
or distribution of material or
information

t. Silica, Lead or Asbestos

(1} "Bodily injury”, "property damage”, or
“nersonal and advertising injury” that is
caused in whole or in part by, arises
out of, or relafes in any way to, "silica”,
“lead" or "asbestos”. This exclusion
appiies to any and all claims, against
each and every insured, regardiess of
the nature of the claim, or the legai or
factual theory undesdying the ciaim.

This exciusicn applies but is nat

imited to-

3. Any claim or suit by or on behalf of
any govemmental authority or any
cther altegedty responsible party
besause of
{1} Assessing the presence,

absence or amount cr effects
of "silica”, "lead"” or "asbestos”,

{2} ldertifying, sampling or fesiing
for, detecting, monitoring,
cleaning up, removing,
confaining, treating,
detoxifying, neutralizing,
abating, disposing of or
mitigating "sitica”, "lead” or
"asbestos”;

{3} Responding 1o "silica”, “leaq”
or “asbestos” in any way ofher
than as described in a.f{1} arnxt
8.{2} above,

b. Any request, demand, order or
statutory of regutatory reguirement
that any insured or any other
person or entity shouid ke, or
should be responsible for:

MZT328 {4-09} Page 3of 5

{1} Assessing the presence,
absence or amount or effects
of “silica” “lead" or “asbestos™

(2} Identifying, samgling or testing
tor, detecting, menitoning,
cleaning up, removing,
containing, treating,
detoxifying, neutralizing,
abating, disposing of or
mitigating "silica”, “lead" or
"asbestos™

{3} Responding to “silica”, "lead"
or “asbestos” in any way other
than as described in b.{1} or
b.(2) above;

€. Any supervision, instructions,
recommendations, warnings or
advice given or which shouid have
been given in connesction with any
of the subsections above; or

d. Any obligation to share damages
with or repay somenone alse in
conrection with any of the
subsections above

{2} This exclusion does not apply to
"bodily ey
a. Resuiting from the ingestion of

goods intended for human
consumgtion;

k. Restiting from sudden
asphydation caused by the
collapse of any slorage pile or
cantainer; or

€. Sustained within a building and
causzd Dy smoke, fumes, vapor of
soet produced by or originating
from {1} equipment that is used o
heat, coot or debumidify the
building, or {2) equipment that is
used o heat water for personal
use by the building's ocoupants or
their guests.

{3} Thrs exclusicn does not apply to
“bodily injury” or "property damage”
resulting from.

a. Heat smoke or furnes from a
"hostite fire”, or

b. Explosion caused by an ignition of
a concentration of suspended
dust.

{4} For ihe purpose of this exclusiors the
faliowing definitions are added:

a. Silica
The term "silica" includes, but is
not imited o, the mineral sticon
diowide and anmy tyoe or form of

ek R
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MZTIZE (4-05)

including, but not kmitad o, siica-
contairing products, goods, fibers
ar materials, sitica dust, fine
particuiate dust of siticeous of
siticic minerais, and any gasses,
vapors, sgents of by-products
produced or relaased by silica,
siiea dust or sifica-containing
preducts, goods, fibers or
materials. Siliceous or silicic
minerals include, but are not
limited to, sand, guarte, slate,
granite and flint
b. Lead
The term “lead” includes, but is nct
limited to, the elemert lead, lead
compounds or lead contained in
any materials,
¢. Asbestos
The tesfm "asbestos” inchudes, but
is not fimited to, the mineral
asbestos and eny type of form of i
including, but not imited o,
asbestos-containing products,
goods, fibers oy materials,
asbestos dust, fine particulate dust
of asbestos miners, and any
gasses vapors, scents of by-
products produced or released by
ashestos asbestos dust or
asbestos-containing products,
goods, fibers or materialks.
u. Racing Activities
"Bodily injury” or "property gamage” arising
out of the use of "autos” in. or while in
practice for, or while being prepared for,
any prearranged professional or organized
racing, speed, demaiiticn, or sturting
activity or cotitest.
v. Copyright, Trademark, Service Mark or
Trade Name
Ary claim resuiling from infringernent of
copyright, trademark, service mark or trace
name {other than titles or slogans) by use
of such marks or names with goods,
products or services sold, offered for sale
or advertised.
Faragraph C.3. Who ts An insured does ot
apply.
Paragraph D.4. Aggregate Limits is replaced
by the foliowing:

Lirmit of insurance: The most we will pay for!
a. Al "bodity mury” or “praperty damage” that
is inciuded in the "products-completed
operations hazard™ is the amount shown in

the Declarations as the Products—
Completed Operations Agaregate Limit;
and

Page §ef &

B AL
{1} "Bodily injury” or "property damage”
except damages because of “bodity
injury” and "property damage” included
in the “products-completed operations
hazard'™
{2) Flus medical expenses;
(3} Fius all "personal and advertising
Injury” caused by offenses committed:
is the amourt shawn in the Declarations as
the General Aggregate Limit.
This Aggregate Limt does notapply to
property damage" to premises while rented to
you of temporarnily oscupled by you with the
parmissior: of the awner, arising ocut of fire or
axplosion,

The Limits of insurance of Section il ~
Liability apply separately to each consecutive
annual pericd and to any remaining period of
less than 12 months, starting with the
beginning of the policy peried shown in the
Ceclarations, unless the poticy period is
extended after issuance for an additioral
reriod of less than 12 morths, Inthat case, th
addifional period will be deemed part of the
iast prececing period for purposes of
detarmining the Limits of insurance.
Paragraph E.3. Financial Responsihility
Laws does not apply.

Paragraph F.2. Liability And Medical
Expenses Definitions is replaced by the
fellowing:

2, “Auto” means:

a. A land maotor vehicle, frailer or semi-
trailer designed for travel on public
roads, including any altached
machinery or equipmernt; or

b. Any other land vehicle that is subjact
to a compulsery or financial
responsibiiity taw or other molor
vehicle insurance or motor vehicie
registration law where it is licensed ar
principally garaged.

But however, “autc” does nct include

"mobile equipment”.

The following is added o paragraph F.12.
Liability And Medical Expenses Definitions
However, "miobile equipment” does naot include
iand vehicles thet are subject o a compulsory
or financial responsibitity law or other moter
vehicie insurance or motor vehicle registretion
law whers they are ficensed or principally
garaged. Land vehicles subject to a
compuisory of financial responsibility faw or
other motor vehicle nsuransce law are
considered "autos”
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€. The following is added to the SECTIGN i1 -
COMMON POLICY CONDITIONS
{APPLICABLE TC SECTICON | - PROPERTY
AND SECTION Ui — LIABILITY)

M. Prenotification

MZTI28 (4-09;

As a part of our ungerwriing procedure, an
investgative corsumer report may be
prepared whereby information 's obtained
through persanal interviews with your
neighbars, friends, or others with whorm you
are acquainted. This inguiry includes
information as fo your character, general
reputation, personal characteristics and mode
of living. If an investigation is made, you can
be assured that it will be handled in the
strictest corfidence.

if you wish information on the nature and
scope of the customer report which may be
requested, please send your written request o
Oregen Mutual Insurance Comparty, P.O. Box
808, McMinnville, Oregon 97128,

If & clairm is filed on the insured proparty,
information on the claim may te given {e the
Property Insurance Loss Register (PiLR) for
use by insurance campanies in investigating
the legitimacy of that claim as well as other
claims for loss on the property. information
which will be given ta the PILR may include
name, age and sex, cufrent and previous
addresses, loss location, insurance policy
information, cause of ioss, type of property,
and identification of others who have an
interest in the property of who are invoived in
the claimed loss.

Such information may be collected by an
imsurer or an adiuster by questioning you, your
spouse af others who have an interest in the
property, those who are involved inthe
ciaimed loss, and fire depariment personnel,
information on you will be given by PiLR to
insurance companies which subscribe to its
services for use in investigating other claimed
losses.

Page Sof &

Rutual Policy Conditions

This paiicy is issued by a mutual Company having
special regulations awfuily applicable to its
orgarization. membership, policies or comtracts of
insurance, of which the follcwing shail apply to and
form a nart of this policy:

By virtue of purchasing this policy the Insured is a
mermber of the Oregon Mutual insurance Campany
and is hereby notified that the annual meetirgs of
the Company are held at or near the immediate
vicinity of the home office in the city of McMinnvilie,
QOregon 97128, on the first Tuesday in #March of
each year, at 10:00 AM ‘cr the purpase of
transacting the general business of the Compary
arxt for the election of directors. This notice shail
k= deamed full nolice of the annual meeting. This
poficy is Nonassessable. The hoider of this policy
is not subject to any contingart fiabitity, nor lable
to assessment.

IN WITNESS WHEREOF the Company has
caysed this policy to be signed by its president and
secretary but this policy shall not be valid unless
compieted by the aftachment herefc of a
declarations page and countersigned on the
Declaration Page by a duly authorized
represantative of the Company.

AR

Brian Steffe!
Presidert

s S

Steven L Patterson
Secretary

i bR ]
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OREGON MUTUAL INSURANCE COMPANY 5.04)

COMMERCIAL POUCY CHANGE

REGIDWAL DFFICE COPY

PGLICY NO. i CHANGE EFF. DATE POUGY EXP, DATE POLICY CHANGE NO. DATE IS8SUED
BSP716685 oe/19/2012 12/26/2012 oot 0&/22/2012
NAMED [NSURED AGENT
OPH OF LAS VEGAS [NC GOOTEY  SANDIN INSURANMCE GROUP

Your policy is changed as indicated below, for AN ADDITIONAL PREMIUM OF % 1834 .00

ADDED LOCATION 3: 31800 LAS VEGAS BLVD 5 PRIMM, NWv BSQ1S
CLASS CODE 090t%, SALES 1.000,0G00, BUSINESS PERSONAL PROPERTY
250,000, SPECIAL CLUSTER, HSS, TERROR, GLASS WAIVER DERUCTISLE
APPLIED, ADDED WAIVER DF TRAWNSFER OF RIGHTS [BFC487)

ADDED ADDITIONAL INSURED [M2743B) AFFIMITY GAMING LLC

4DCEC PRIMARY AND NOW CONTRIBUTORY (MZu5ZB8)

=43 F 1 ¥ SHAWMAPD
M2282 CCESSED: OB/22/2012 2] 5 B
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B5PT7T 16685 OPH OF LAS VEGAS EFFECTIVE: O&/t3/2012 PROCESSED:  O&6/22/2012

RESIDENT AGENT COUNTERSIGNATURE ENDORSEMENT

Policy Number: BsP716685
Company. 0REGON MUTUAL INSURANCE

Named insured: 0PH OF LAS VEGAS

State Premium
NEVADA INCLUDED

The signature shown on this endorsement compiies with the couniersignature laws and reguiations of the State
shown.
Date of Countersignature

{rmonth, day and year}

Licensaed Resident Agent

H.09 17 11 85 Copyright, insurance Services Cffice, Inc., 1983 Page 1 of 1 &
Copynight, 18T Commercial Risk Services, Inc., 1983

20TRY Fiv
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BSPTI568% OPH OF LAS VEGAS EFFECTIVE: 0&8/18/2012 PROCESSED: O&/22/2012
POLICY NMUMBER. BUSINESSOWNERS
BP 04 57 67 02

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

WAIVER OF TRANSFER OF RIGHTS OF RECOVERY
AGAINST OTHERS TO US

This endorsement modifies insurance provided under the following:

BUSINESSOWNERS COVERAGE FORM

SCHEDULE®

Name Of Person Or Organization:

AFFINITY GAMING LLC

*Information reguired io compiete this Schedule, if not shown on this endorsement, will be shown it the
Declarations.

Paragraph K. Transfer Of Rights Of Recovery Against arising out of your ongoing operations or "your work"

Others To Us in Section #f - Common Policy done urder a contract with that person or organization
Conditions is amended by the addition of the following: and included in the "products-completed operaticns
. . : hazarg”. This waiver applies only 1o the person or
We waive any right of recovery we may have against the - i
person or organization shown in the Schedule above organization shown in the Schedule abave.

because of payments we make for injury or damage

BF G4 97 07 02 © 150 Properties, ing., 2001 Page 1 of 1

HS038TFRM
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OREGON MUTUAL INSURANCE COMPANY
BUSINESSOWNERS POLICY CERTIFICATE OF INSURANGCE
ISSUE DATE: 06/22/2012
INGURED roenr 000781
I
GPH OF LAS VEGAS INC SANDIN INSURANCE GROUP
SEE M2366 19 CHURCHILL OOWNS
4170 5 FORT APACHE RO LAKE OSWEGO OR 97035
LAS VEGAS NY  B9147-88CT
L
This certificate is meued as & matier of information only and corfere no rights on the cernificatehoider. This certihcate does not amend. extand or slter
the coveraga afforded by the policies below.
This is to certify tha! the palicies listed balow hava been issued to the insured named above for the policy period indicated. Notwithsterding any
raquitement, term, or condition of any coniract or other document with respect o which this certrficate may be issued or may periain, the insurance
afforded by the policies described herein is subject to all the terms, exclusions, and conditions of such palicies. The limds shown may have been
reduced by paid claims.
Type of insurance Policy Number Effective Date Expiration Date Limite of insurance
Busingssowners BSP716685 12/26/201%1 12/26/20%2 | Generat Aggregats § 2.000,000
Listtity Products/Completad Operations  § 2,000, 000
{Cecwrence Basis) Aggragate
Business Liabiity g 1,000,000
Personal & Advertising injury 3 INCLUDED
' Wedicai Expense - Per Person 3 5,000
: Fire LegalLisbility - Any 1 Fire g 100,000
Nonowned Auto BSP716685 12/26/201} 12/16/2012 g INCLUDED
Hirsd Auto LiabHity %
Businessownors BSP716685 12/26/201t | 12/26/2012 | poductible: 5 2,500
Propetty
13
BUS. PERS. PROP. 250,000
Othrer
Desaription of Operatons/Locaticne/Specia! lems
RESTAURAWNTS CASUAL W/0 LOUNGE
LOCATION: 003 BUILDIKG: OO1%
31900 LAS VEGAS BLYD S JEAN NV 89019-7C02
ADDETIONAL IWSURED FORM AZTI5B ATTRLHED & PRIRARY AND
KOK~CONTRIBUTORY ENGORSEMENT M2852B(11-11) ATTACHED APPLY
CCERTIFICATEHOLDER . . | . 00 oo im0 D e ANCELLATION.
Should of the above d
AFEINITY GAMING LLC dete thorast, the .:wa,’::n,,z*,;“”?ﬁai"ﬁ%& ?W 'E“'“[S"'ﬁfﬁmm
SEE M20618 wiiten natice to the ceftificatehokder named ta the lgt, but Teilure to mai such
3755 BREARTHROUGH WAY STE 300 notive shell impese no cbligation or liabilty of any kind upon the compeny, s |
LAS VEGAS MY 89335 agents o represshintives.
AUTHORIZED REPRESENTATIVE
W28 (3-05}

APP00087
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BSP716585 OPH OF LA&S VEGAS EFFECTIVE: O6/18/2042 FROCESSED: O8/22/204%

CREGON MUTUAL INSURANCE COMPANY M27 158 (1-06;
BUSINESSOWNERS
ADDITIONAL INSURED - MANAGERS OR LESSCRS
OF PREMISES

THiS ENDORSEMENT CHANGES THE POLICY. PLEASE READ {T CAREFULLY.

This endorsement modifies insurance provided uncer the foliowing:

BUSINESSOWNERS COVERAGE FORM
SCHEDULE*

Designation Of Premises (Part Leased To Youl: 5,900 Las vEgas BLVD &
JEAN NY 83013 7002

Name Of Person Or Organization {Addiﬁﬂnal fnsurEd}: AFFINITY GAMING LLC
SEE M2I0G1E

Additionai Premium: INCLUDED

*nformation reguired to compiets this Schedule, if not shown on this endorsement, will ba shown in the
Declarations.

A. The following is added to Paragraph C. Who Is
An Insured in Section Il ~ Liability;

3. The person or organization shown in the Schedule is als0 an insured, but only with respect to liability arising
out of the ownership, maintenance or use of that part of the premises leased o you and shown in the
Scheduis.

B. The following exciusions are added {o
Section it - Liability:

This insurance does not appy to
1. Any "occurrence” that fakes place after you cease to be a {enant in the premises described in the Schedule,

2. Structursi alterations, new construction or demolition operations performed by or for the person or
organization designated in the Schedule.

M27458 (108 inciudes Copyrighted materfal of Insurance Services OfMice, Ine . with BS Dernission ASti P
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BSPTIGEB5 OPH OF LAS VEGAS EFFECTIVE: 06/19/2012 PROUCESSED:

™ CREGON MUTUAL INSURANCE COMPANY
AMENDED DECLARATION

ffem 1. Namad thaured

The Named lnsured shal read as follows: The Named insured is:
GPH OF LAS VEGAS INC CORPORATION
OFH OF LAS VEGAS #5

SKAEF LLC OTHER ORGANIZATION

k2365

e/ 222012
2365

a-54)
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BSPYTiE8EES OPH DF LAS VEZAS EFFECTIVE: OB/48/2012 PROCESSED !

OREGON MUTUAL INSURANCE COMPANY
PRIMARY AND NON-CONTRIBUTORY ENDORSEMENT

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:

BUSINESSOWNERS COVERAGE FORM
SCHEDULE

Name of Additional insured Person(s} or Organization(s}.

AFFIMITY GAMING LLC
ITS SUBSIOIARIES AND

08/22/25142

MZBEIB (1111}

AFFILIATES
Under SEGTHON i} - COMMON POLICY b. Required by an "insured contract” as defined
CONDITIONS, H. Other Insurance, paragraph 4, has in SECTION I - LIABILITY COVERAGES,
been added: F. Liability And Medical Expenses

4. This policy is primary and we will not seek

other insurance covering the same (oss or

damage for any entity:

a. Named as an additional insured by
attachment of an endorsement to this policy,
and

MIZESZE (11411 includes copvrighted malerial of Insurance Services Office, Ing |
with fts permission, 2004

Definitions, paragraph 9., and
contribution for covered loss or damage from any t. Shown in the Schedule above.

130T PRES
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BEPTi8EHE5 OFH OF LAS VEGAS EFFECTIVE:

Prem Bidg
MNe N,
o3 0G4
M2051B

CE/ 18201

OREGON MUTUAL INSURANCE COMPANY
SCHEDULE OF MORTGAGEE(s), LIENHGLDERS OR
ADDITIONAL INSUREDS

Mame and Address

AFFIRITY GAMING LLC
iTS SUBSIDIARIES AND

AFFILIATES
3755 BREAKTHROUGH WAY STE 300
LAS VEGAS NY 89135

PHOCESSED: O6/22/2042

MZOS1E
{457}

oo
4y /PNC

Q2251 FREA
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BSP7 16653 OPH OF LAS VEGAS

(::Egzﬂnamw

EFFECTIVE :

GE/ 18/ 2012
DREGON MUTUAL INSURANCE COMPANY
SCHEDULE OF PREMISES DESCRIPTION

Frem. No. Bldg, No. Lecation Address
(e} 4470 S FORT APACHE RD
LAS VEGAS MV B9147-8B01
oot
REPLACEMENT COST
Q01
REPLACEMENT COST
002 4833 W CHARLESTON BLVD
LAS VEGAS NV B3146-1410
QCH
REPLACEMENT COST
el
REFLACEMENT COST
003 31800 LAS VEGAS BLVD 5
UEAN NV B9019-7002
oo
REPLACEMENT COST
M20628

PROCESSED: O6/z2/2012

M2GEE
{8-94)

Limits of insurance

$ 691,000
BUILDING

3 350,000
BUSINESS PERSONAL PROPERTY

% 691,000
BLILRING

% 2350, 000
BUSINESS PERSONAL PRCPERTY

$ 250,000
BUSINESS PERSONAL PROPERTY

APP00092
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OREGON MUTULL TRSURANCE - BUSINESSOWNERS POLICY PREMIUM SUMMARY

MAMED IMSURED OPH OF LAS YEGAS INC

AGENT CDOE cres AGEMT NAME SAMNDIN INSURANCE GROUP
POLICY # BSP7 16685
EFFECTIVE DATE Ce/19/3012 EXPIRATION DATE $2/26/2012 PRO RATE FACTOR O.B$80

ONLY COVERAGES WITH PREMIUM CHANGES ARE SHDWN

ANMUAL

COVERAGE LCC BLDG LIMIT PREMIUM
AGGREGATE LIMIT 408.G00
WAIVER OF TRAMSFER OF RIGHTS OF RECOVERY 51,04
BUILDING 1 i 691,000 £ ,450.00
BUSIMNESS PERSONAL PROPERTY EXCLUDING LIABILITY i i 350,000 2,.386.00
LIABILITY RATEC OM SALES/PAYROLL ! t 814 .00
BUILDING 2 i 891,000 5.563.00
BUSINESS PERSONAL PROPERTY EXCLUDING LIABILITY 2 § 350,000 3,234.00
LIABILITY RATED OMN SALES/PAYROLL 2 1 306.060
EQUIPMENT BREAKDOWN COVERAGE 2 4 1.041,000 400.00
BUSINESS PERSONAL PROPERTY EXCLUDING LIABILITY 3 1 250,000 2,402.00
LIABILITY RATED ON SALES/PAYROLL 3 1 905,00
CLUSTER ENDORSEMENT - SPECIAL 3 1 19,00
EQUIPMENT BREAKDOWN COVERAGE 3 1 250,000 $32.00
TERRORISM COVERAGE 3 H 250,000 10.00
ADCITIOMAL INSURED ~ MAMNAGER OR LESSOR 3 ] 1,000,000 19.00
GLASS DEDUCTISLE WAIVER 3 1 15.00

This summary & intended solely for the company and its agents.
The coverage tities and 1imits displayed con this summary do not fully describe all terms and
conditione dus {o space limitations. & thorough review of the actual policy is reguirac.

This document is not part of the policy.
If a coverage ia listed and no 1imit 15 shown on thig summary, & fimit i5 either not applicable
or & review of tha policy {or andorsement) {s recessary.

Confidential APP00093



OREGOM MUTUAL INSURENCE - BUSITNESSUWMWERS POLICY PREWIUM DETAIL
POLICY # BSP7166EE EFFECTIVE DATE 05/19/20+42
POLICY WIDE COVERAGE DETAIL

AGGREGATE LIMIT

TEYR(ARY X O.D300(CHI = i54. 00
WAIVER OF TRANSFER OF RIGHTS OF RECOVERY
89.0000{aA) X 1.0000{0) X 1.000CIE}Y X G.SC00(F} X 0.8430{G} = 51.00

Confidential



OREGOM MUTUAL INSURANCE - BUSTMESSOWMERS POLICY PREMIUM DETAIL

POLICY # BSPY 16685 EFFECTIVE DATE GE/ 18/ 002

LOCATION DETAIL

LOCATION oG BUILDING OOf

CLASS CODE [s=lol B CLASS DESCRIPTION RESTAURANTS CASUAL W/D LOUNGE

STATE NV TERRITORY ala} CONST TY¥PE FRAME

PROT CLASS 2 PROPERTY DEDUCTIBLE 2500 LYABILITY DEDUCTIEBLE N/ & ANNUAL

YEAR BUILT 2005 PREMILUM

BUILDING LIMIT 891,000

2.1660(W) X (891000(X) / $00C) X 3.9790Q{(Y} X 1.0000{(Z) X C.BS0Q{AE)} X 1,000C(AF=) X

1.0000(AG) X . COOO{AHY X 1 .COOC(AT) X G.BOOO(U) X 1.0000(0) X 1.0000{E) X 0.9000(F} X

O.8190{G} = 4,363 .00

BUSINESS FERSOMAL PROPERTY EXCLUDING LIABIEITY LIMIT 350,000

{{8.9480{W} X 350000.{X}i / 1000) X 0.505C(CK} X 3.2000(¥) X 1.0000{Z) X 0.8500{AE)} X

1.0000{4G)Y X 1.CO00(AHY X 1. .CO00(ATY X Q.BOCQIUY X 1.0000{D} X {.00CO(E} X O.8000{F} X

0.8190(GY X = 2,.537.00

LIABILITY RATED ON SALES/PAYROLL LINIT {,000

{11.3870{W} X 900000.(AY)) / 1000} X 1.0000{YY X {.QOCO{AF) X 1.$040(AZ) X 1.0000{D} X

G.BOOCLUY X 1.0000(EY X O.3000(F) X ¢.8190{G] = 814.00
APP00095
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CREGON MUTUAL INSURANCE -~ BUSIMESSUWNERS POLICY PREMIUM DETAIL

FOLICY # BSP7 16685 EFFECTIVE DATE  086/19/20142

LOCATION DETAIL

LOCATION ooz BUILDING OOf

CLASS CODRE COBCY 4 CLASS DESCRIPTION  RESTAUAANTS CASUAL %/0 LOUNGE

STATE WY TERRITDRY oG CONST TYPE FRAME

PROT LLASS 1 PROPERTY DEDUCTIBLE 2500 LISBILITY DEDUCTIBLE N/A ANNUAL

YEAR BUILT 1988 PREMIUM
TE LIM

9513%An5 % 0.0200¢{CH) = 180 .0C

BUILDING LIMIT 694,000

F.1660(W) X (631000(X) / 1000} X 3.9790(Y} X 1.000G{Z} K O.BSOO{AE} X 1.0000(AF=) X

1.00000AG) X (. .OD00(AH) ¥ 1.GOO0OCAT} X 1.0000{U} X 1.0000(D} X {.GO0GEE) X G.90GG(F) X

0.8150(G} = 5.454.00

BUSINESS PERSONAL PROPERTY EXCLUGING LIABELITY LIMIT 350,000

{{8.8480(wW) X 350000.(X)7 / 1000] X 0.B05DICK] X 3.2000(Y} X 1.0000{Z) X 0.B500{AE} X

1. O000(AGY X 1, 0000(AHY X 1.O000(AT) X {.0000{U} X 1.0000{D) X 1.0000(E} X 0.9000(F} x

0.8190{G} X = 3,171,000

LIABILITY RATED ON SALES/PAYROLL LIMIT 1,000

TT1.36TO{W? X BODOOO.(AY)) / 1000} X t.0000{Y) X 1. GODO(AF) X 1.t010(AZ} X 4.0000(D) X

1.0000{U} X 1.0000{E} X 0.9000(F} X ©.8130(G) = 308.0¢

EQUIPMENT BREAKDOWN COVERAGE

7349.00(ES) X 5.44% = 400 .00

APP00096
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UREGUN MUTUAL IMSUHAMCE - BUSINESSUWMERS POLICY PREMIUM DETAIL

POLICY # BSPT (8685 EFFECTIVE DATE  O8/49/2042

LOCATEIGN DETATL

LOCATION 003 BUILDING 0OG1

CLASS CODE 0oBo1 CLASS DESCRIPTION  RESTAURAMTS CASUAL ¥/0 LOUNGE

STATE NY TERRITORY oot CONST TYPE FRAME

PROT CLASS 10 PROPERTY DEDUCTIELE 2500 LIABILITY DEDUCTIBLE N/A ANNUAL

YEAR BUILT 2000 PREMILUM
E LIMIT

3242(&&% X 0.0200{CH]} = £5.00

BUSINESS PERSONAL PROPERTY EXCLUDING [IABILITY LIMIT 250, 000

{T{8.94B0(W} X 25C000. (%17 7 1000) X O,5080{CE} X 3.2000(Y) X 1.3000(2} X Q.BSO0(AE) X

1.0000{AG) X 4. OCODCAHY X 1. COOD{AT} X ©.8000{U} X 1.0000(D) X 1. O000C{E} X C.3000(F) X

0.8130{(G} X = 2.355.00

LIABILITY RATED OMN SALES/PAYROLL LIMET 1. 000

[(1.367T0CW) X T00000C. (BYTF /7 10007 X 1.0000(Y) K 1.0000(&F) X 1.1010(AZ} X 1.0000(0) X

0.8000(U}r X 1. 0000(E) X 0,3000{F) X 0.8190(G} = 05 . 00

CLUSTER ENDORSEMENT - SPECIAL

F2.0000IBCT KO.eCoOlUT X 1.00G0ID)Y £ +.0000(E} X G.80C0(F} X G.8190{G} = 19,00

EGUIPMENT BREAKDOWN COVERAGE

2421.00{BS} X 5. 44% = $32.00

TERRORISM COVERAGE

0.03B0(W! % 25C000(X} / 1000 X (.3000(Z) X Q.B500{AE} X 1 00D0LAH} = 10.00

ADDITIONAL INMSURED - MANAGER OR LESSOR LIMIT 1,000,000

33.0000%&) X 1.0000(D) X 1.0000{E) X 0.39000(F) X O0.B190(G} X 0.800Q{U} = 18,00

GLASS DECUCTIBLE WAIVER 15,00

Confidential
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(A} Coverage Base Premium
{8y Mumber of Employees in excess of 5
(C} Excess Empioyee Rate
(D) Loss Free Credit
(E} Persistency Credit
(7 IRPM Mod
{G) Fixed Expense Credit
(H} MNumber of Locations in excess of 1
(I}  Total of All Buitding and BPP Premiums
(Jy Liability Limit Facior
{excluding BPP Theft Charge)
(K} Number of Locations where charge applies
(L) Average Rate, depends on number of bodies
(M} Number of Bodies
(N} Adjustment for Coverage Minimum Premium
(0} Amount of Delivery Payroit
{FY Amount of Sales
{Q) Base Premium for 1st Veterinarian
(R) Base Premium for Excess Veterinarians
(S} Number of Veterinanans in Excess of 1
(Ty Tolal Veterinariar Prof, Liability Premium
{Uy Age of Building Factor
(Vy Increment for Druggists Professional
(W) Base Raie for Coverage & Tenitory
G Amount of Insurance
(Y1 Class Reiativity
{Zy Protection Class Relativity
(8A) Liquor Liahilty Rate
{AB} Liquecr Receipls
{AC} Building Premium
(AD} Number of Locations
(AEY Property Deductible Relativity
(AFy PD Liability Deductible Relativity
* indicates relativity does not apply for class
(AG) Construction Reiativity
(AH} Sprinkler Credit
(Al Ocecupancy Credit
{AF} Special Peris Rate for Class
* indicates for rate group 2
** indicates for rate group 4
~** indicates for rate group 3
(A&} Special Perdis Ami. of ins. Relativity
(AR} Sum of Buiiding and BPP premium
(AS} LiabiHy Increased Limits Base Rate
{AT) Liabifity increased Limits relativity
(ALY Mumiber of Acres
(AV) Fiat Charge for Coverage

(AW Number of Pumps

(AX) Fuel Pump Minimum Chamge

(AY} Exposure

{AZ) Increase Ligbiity Limits Relativity

(BA} Building Base Rate for Coverage & Teitory

(BBy BPP Base Rate for Coverage & Temitory

(BC) Rate for Cluster Endorsement Charge

{BD) Eanhqguake Rate for Buillding

(BE) Number of Additionai Locations

{BF} Eanhquake Rate for Business Personal -
Property

{BG) Sprinkler Leakage Rate from Commerzial
Property

{(BH} Rate for Garage keepers from Commercial
Auto Manuai

{Bl} Rate frorm Personat Lines Inland Marine

(BJ} Art Dealer and Gafery Loading Factor

(BX) Art Dealer and Gallery Loading ~ Breakage
Factor

(BL)} Food Contamination Increased Limit Rate

{EM} Power and Water Supply Rate

(BN} Communications Supply Rate

(BQ) Overhead Fower/Communications Rate

{BP} Base Premiurn for First Location

(BQ} Base Fremium for Locations in excess of 1st

(BR} Liabifty Premium

(BS) Property Portion of Premium

{BT} Number of Pools / Spas

(BU} Amount to meet Minimum Premium

(BV} Food Advertising increased Limit Rate

(BW) Additional Food Contamination Lima

{BX} Additional Advartising Expense Limit

{BY) Earthquake Rate from Commercial Property
Contents

(CAY Earthquake Amgunt of insurance for Buiiding

{CB} Earthquake Amount of insurance for Business
Personat Property

(CC} Earthguake Premium

(CD} Personal Earthquake Premium

(CE) Coverage Charge

(CF) Building and Contenis Total Premium

{CG) Progerty and Liabitity Totat Premium

{CH) Coverage Rate

{Ci} Coversge Factor

(G0 Business Lighility Exclusion

(CK} Amount of insurance Relativity

{CL} Extended Business income Period Factor
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i ) ® 1255 N Cherry SY. PMB 554, Tulare, GA 83274
. 800-868-2141 x 2812 » FAX £00-883-4885
OREGON MUTUAL INSURANCE COMPANY jeny. heimar@) Lcom
' Fresno Claim Office
August 20, 2012 Sent USPS Certifiod Mail, Retum Receipt

OPH of Las Vegas, Inc

4170 S. Fost Apache Road
Las Vegas, NV 83147-8801
Afin: Stephan Freudenberger

Insured: OPH of Las Vegas, inc.
Claim #: 151989
Date of Lass: 08/17/2012

Policy Number: BSP716685
Policy Number: OMO914045

Dear Mr. Freudenberger:

This camespondence is to advise you that on the date of the fire at 4833 W. Charleston Bivd,
Las Vegas, NV, policy numbers BSP718885 and OMO914045 were not in effect. Coverage had
expired on August 18 at 12:01 AM due to non-payment of premium owed by OPH of Las Vegas,
Inc.

As the above cabﬁoned policies were no longer in force on August 17 when fire broke out at the
West Charleston restaurant, Oregon Mutual Insurance has no obligation-to Indemnity OPH of
Las Vegas for any financial loss arising from this occurence.

Should you dispute the above denial of coverage, you have the right to seek review of thls claim -
by the Nevada Department of Insurance at the following address:

Nevada Department of insurance

Las Vegas Office

2501 East Sahara Avenue, Suite 302

Las Vegas, Nevada 89104 '

{702) 486-4009 or (702) 486-4007 ~ Facsimile .

Piease feel free to call me if you wish to discuss this matter,

Sincerely,

Jerry Masonheimer
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CIVIL COVER SHEET A-12-072158-C

‘Clark
Case No

County, Nevada XXVITI

(Assigned by—(“lem@—??c:y— -

1. Party Information

Plaintiff{s) (name/address/phone):

1. O.P.H.of Las Vegas Inc. / 4833 West Charleston
Boulevard / Las Vegas, Nevada 89146 / (702) 870-
1500

Attorney (name/address/phone):

Margaret A. McLetchie / 616 S. Eighth St. / Las Vegas, NV
89101/ (702) 471-6565

Defendant(s) (name/address/phone):

1. Oregon Mutual Insurance Company / P.O. BOX 808 /
McMinnville, Oregon 97128 / (800) 888-2912 Ext. 2818

2. Dave Sandin / 46 Da Vinci Street / Lake Oswego,
Oregon 97035 /(503) 381-8583

Sandin & Co. / 46 Da Vinci Street / Lake Oswego,
Oregon 97035 /(503) 381-5570

L

Attorney (name/address/phone):

Clarke B. Holland / 5858 Horton Street / Suite 370 / Emeryville,
California 94608 / (510) 841-7777

1. Nature of Controversy (Please check applicable bo
applicable subcategory, if appropriate)

1d category and [] Arbitration Requested

Civil Cases

Real Property _ Torts
[] Landlord/Tenant . Negligence [] Product Liability
[] Unlawful Detainer O Negligence — Auto [] Product Liability/Motor Vehicle
[ Title to Property [] Negligence — Medical/Dental [J] Other Torts/Product Liability
] Foreclosure [] Negligence — Premises Liability [ Intentional Misconduet
[ Liens (Slip/Fall) [ Torts/Defamation (Libel/Slander)
7 Quiet Title [ Negligence — Other [J Interfere with Contract Rights
. (] Employment Torts (Wrongful termination)
[] Specific Performance ] Other Torts
er To
(] Condemnation/Eminent Domain O /\nti-tmsll ‘
[J Other Real Property E Fraud/Misrepresentation
[ Partition Insurance
[ Planning/Zoning E %;gfz;rT(?;tmpetition
Probate Other Civil Filing Types
Estimated Estate Value: [] Construction Defect [ Appeal from Lower Court (also check
- ‘ 0 Chapter 40 applicable civil case box) .
[0 Summary Administration 1 General [] Transfer from Justice Court
[] General Administration BEnch of Contract [0 Justice Court Civil Appeal
. - . Building & Construction [ Civil Writ
1 t
O sp eua. Administration BJ Insurance Carrier [[] Other Special Proceeding
[] Set Aside Estates [J Commercial Instrument [] Other Civil Filing
[J Trust/Conservatorships L] Other Contracts/AcctJudgment [J Compromise of Minor's Claim
[ Individual Trustee L] Coilection of Actions [] Conversion of Property
[0 Employment Contract
[ Corporate Trustee [ Guarantee E Damage to Property
Employment Security
[] Other Probate Ol Sa}? Contract . [J Enforcement of Judgment
O Uniform Commercial Code ) ..
— o - [] Foreign Judgment — Civil
(] Civil Petition for Judicial Review
L [] Other Personal Property
] Foreclosure Mediation 0 r )
L . i ecovery of Property
[] Other Administrative Law [ Stockholder Suit
[ Department of Motor Vehicles 0] ;Dthcr Civil \lJIaI‘tcrs
g Worker’s Compensation Appeal T

I11. Business Court Requested (Please check applicable category; for Clark or Washoe Counties only.)

Nevada AOC — Research and Statistics Unit

Form PA 201
Rev. 2.5E

APP00104



[] NRS Chapters 78-88 [] Investments (NRS 104 Art. 8) {] Enhanced Case Mgmt/Business

J Commodities (NRS 90) ] Deceptive Trade Practices (NRS 598) [ Other Business Court Matters
[J Securities (NRS 90) [ Trademarks (NRS 600A) /um

11/19/2012 / a\ %_____,7
J ek oRaitiating petty

Date or representative

Nevada AOC - Rescarch and Statistics Unit Form PA 201
Rev. 2.5E
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616 SOUTH BEIGHTH STREET

LAS VEGAS, NEVADA 89101

LANGFORD MCLETCHIE LLC
ATTORNEYS AT LAW

[ NS o T o B o T e S O L S N e e e
o0 N SN b Bk W = o 0O 00~ SN i

Electronically Filed
11/19/2012 01:30:55 PM

COMID . b i

MARGARET A. MCLETCHIE CLERK OF THE COURT
Nevada State Bar No. 10931
ROBERT L. LANGFORD

Nevada State Bar No. 003988
LANGFORD MCLETCHIE LLC
616 S. Eighth Street

Las Vegas, NV 89101

(702) 471-6565
maggie@nvlitigation.com
Attorneys for Plaintiff

O.P.H. of Las Vegas Inc.

DISTRICT COURT
CLARK COUNTY NEVADA
O.P.H. of Las Vegas Inc., CaseNo.A-12-672158-C
Plaintiff

Dept. No.: XXVII
VS.

COMPLAINT
Oregon Mutual Insurance Company, Dave
Sandin, and Sandin & Co., JURY TRIAL DEMAND
Defendants. Arbitration Exemption Claimed:

Damages in Excess of $50,000

This is a civil action for damages. Plaintiff O.P.H. of Las Vegas Inc.

(“PLAINTIFF”) hereby alleges and complains as follows:

Jurisdiction
1. Jurisdiction in this case is proper pursuant to Nev. Rev. Stat.
§ 14.065.
!
"

APP00106




3
a
B E3
ool
OEE‘:
4
meEAQ
-2
05&%
ZiEd
= U
§E3E
B 24
% o

O e =) O B W R =

[ N N N L O e S o S R I - T e e S e T =
o ~1] O h Rk W R = O O e 1 R W N = O

Parties

2, Plaintiff O.P.H. of Las Vegas Inc. (“OPH INC.” or “PLAINTIFF”)
owns the Original Pancake House Restaurant which was previously located and operated at
4833 West Charleston Boulevard.

3. Defendant OREGON MUTUAL INSURANCE COMPANY
(“OREGON MUTUAL”) is, and at all relevant times was, an insurance company

headquartered in McMinnville, Oregon that does business in Nevada.

4, Defendant SANDIN & CO., also known as SANDIN INSURANCE
GROUP (“SANDIN INSURANCE?”), is, and at all relevant times was, an insurance group
with headquarters at 46 Da Vinci Street, Lake Oswego, Oregon that does business in
Nevada.

5. Defendant DAVE SANDIN is an insurance agent who is affiliated
with Defendant SANDIN INSURANCE and, on information and belief, Defendant
OREGON MUTUAL.

6. Defendant OREGON MUTUAL appointed Defendant SANDIN
INSURANCE as one of its agents for Casualty and Property Insurance in Nevada, effective
May 17, 2010.

7. Defendant OREGON MUTUAL’s agency appointment on file with
the State of Nevada does not include Defendant DAVE SANDIN.

8. On information and belief, Defendant OREGON MUTUAL was
aware that Defendant DAVE SANDIN acted as an agent for and sold OREGON MUTUAL

insurance in the State of Nevada.

9. DOE DEFENDANTS I-X are natural persons who work for or are
2
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LANGFORD MCLETCHIE LLC
ATTORNEYS AT LAW
Las VEGAS, NEvaDa 89101
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affiliated with Defendants OREGON MUTUAL, SANDIN INSURANCE, and/or DAVE
SANDIN. ROE BUSINESS ENTITIES I-X directed, assisted in, or ratified the wrongful
actions of the named Defendants and/or are, without limitation, predecessor entities,
successor entities, parent or subsidiary corporations, or other kinds of business
organizations, which are related to, connected to, control or operate DEFENDANTS. DOE
DEFENDANTS and ROE BUSINESS ENTITIES are co-owners, agents, servants,
employees, employers, joint venturers, managers, and/or partners of the named Defendants
and the DOE DEFENDANTS and ROE BUSINESS ENTITITIES, and/or each other.

10. The real names of the DOE DEFENDANTS and ROE BUSINESS
ENTITIES are unknown to PLAINTIFF at this time. PLAINTIFF will seek leave to amend
this Complaint and substitute the true names of the DOE DEFENDANTS and ROE
BUSINESS ENTITIES as soon as their true identities are revealed.

Factual Allegations Generally Applicable to All Claims

Relationship between the Sandin Defendants and Plaintiff

11. Defendant DAVE SANDIN of Defendant SANDIN INSURANCE
(collectively, the “SANDIN DEFENDANTS”) has sold a number of business insurance
policies over the past ten years to PLAINTIFF and/or agents, employees, or directors of

PLAINTIFF and/or entities acting on behalf of PLAINTIFF and/or related entities.

12. PLAINTIFF had a long-standing relationship of trust and reliance
with the SANDIN DEFENDANTS.
13. Throughout the course of dealing with the SANDIN

DEFENDANTS, PLAINTIFF relied on Defendant DAVE SANDIN to warn when

premium payments were late.
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14. Throughout the course of dealing with the SANDIN
DEFENDANTS, PLAINTIFF relied on Defendant DAVE SANDIN to recommend suitable
insurance for its business needs.

15. PLAINTIFF in good faith believed that Defendant DAVE SANDIN
was duly qualified and licensed to sell insurance in Nevada, and that Defendant SANDIN
INSURANCE had provided it with a properly licensed agent.

The Contract

16. In or around December of 2011, Defendant DAVE SANDIN
recommended Oregon Mutual insurance to PLAINTIFF and represented that Defendant
OREGON MUTUAL was an insurance company that met PLAINTIFF’s needs.
PLAINTIFF relied on Defendant DAVE SANDIN’s recommendations and representations.

17. With Defendant DAVE SANDIN acting as the agent, in December
of 2011 Defendant OREGON MUTUAL issued a Businessowner Protector Policy to
PLAINTIFF, and PLAINTIFF and Defendant OREGON MUTUAL thereby entered an
insurance contract which protected OPH INC. and the Original Pancake House restaurant
located at 4170 South Fort Apache Road, Las Vegas, Nevada (the “CONTRACT™).

18. Consistent with Nevada law, the CONTRACT provides that
Defendant OREGON MUTUAL, the insurer, must provide a copy of any cancellation

notice to the agent as well as to the insured, PLAINTIFF.

19. The CONTRACT’s policy period was December 26, 2011 through
December 26, 2012.
i
/1!
4
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Licensing

20. Defendant DAVE SANDIN was not licensed to sell insurance in
Nevada in December of 2011.
21. On information and belief, Defendant DAVE SANDIN sold

insurance to PLAINTIFF without the required license with the knowledge and consent of]
Defendant SANDIN INSURANCE.

22. On information and belief, Defendant OREGON MUTUAL was
aware that Defendant DAVE SANDIN acted as the agent for the CONTRACT and sold
OREGON MUTUAL insurance to PLAINTIFF.

23. On information and belief, Defendant OREGON MUTUAL was
aware that Defendant DAVE SANDIN was not licensed to sell insurance in Nevada in
December of 2011.

Defendants’ failures to provide notice of cancellation

24. PLAINTIFF mistakenly failed to pay one month’s premium due on
July 26, 2012.

25. Defendant OREGON MUTUAL claims that it sent a cancellation
notice to PLAINTIFF on August 1, 2012 with an effective cancellation date of August 16,
2012.

26. PLAINTIFF did not in fact receive any August 1, 2012 cancellation
notice or any other notice of cancellation until after August 16, 2012, the date OREGON
MUTUAL cancelled the insurance.

27. Defendant OREGON MUTUAL did not send a cancellation notice to

Defendant DAVE SANDIN.
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28. Defendant DAVE SANDIN did not receive a cancellation notice.

29. The SANDIN DEFENDANTS did not advise PLAINTIFF that its
payment was late, or that Defendant OREGON MUTUAL intended to cancel the
CONTRACT.

30. Sometime overnight between August 10, 2012 and August 11, 2012,
a break-in occurred at the Original Pancake House located and operated at 4833 West
Charleston Boulevard. The break-in was reported by Linda Snyder, PLAINTIFF’s office
manager, to Defendant DAVE SANDIN of Defendant SANDIN INSURANCE on August
13,2012.

31. Defendant OREGON MUTUAL takes the position that the
CONTRACT was properly cancelled effective at 12:01 a.m. on August 16, 2012.

32. Had PLAINTIFF been warned before August 16, 2012 that its
payment was late and its insurance was scheduled to be cancelled, PLAINTIFF would have
remedied the deficiency.

33. Ms. Snyder called and emailed Defendant DAVE SANDIN again on
August 16, 2012, the day the cancellation went into effect at 12:01 a.m., to request a claim
number for the break-in. Defendant DAVE SANDIN called Ms. Snyder with a claim
number later that same day and spoke with Ms. Snyder.

34. At no time during his contact with Ms. Snyder regarding the break-in
did Defendant DAVE SANDIN mention any late payment or cancellation of PLAINTIFF’s
policy.

35. Had PLAINTIFF been warned that Defendant OREGON MUTUAL

intended to or had in fact cancelled its policy, PLAINTIFF would have immediately made
6
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payment, sought to have the policy reinstated, and/or obtained new insurance.

The Loss

36. Early on the morning of August 17, 2012 there was a fire at the
Original Pancake House Restaurant located and operated at 4833 West Charleston
Boulevard. The Original Pancake House Restaurant suffered extensive damage as a result
and PLAINITFF lost income and suffered other harm that the CONTRACT protected
against (the “LOSS”).

37. On behalf of PLAINTIFF, Ms. Snyder reported the fire to Defendant
DAVE SANDIN on the morning of August 17, 2012.

38. Jerry Masonheimer, an insurance adjustor with Defendant OREGON
MUTUAL called Stephan Freudenberger, President of OPH INC., mid-day on August 17,
2012 to discuss the break-in and fire. Mr. Masonheimer did not mention to Mr.
Freudenberger that the CONTRACT had been cancelled. Mr. Masonheimer then spoke
with Ms. Snyder. Mr. Masonheimer told Ms. Snyder the fire damage claim was likely to be

consolidated with the claim for the break-in since he believed they were related.

39. Throughout their communications with Ms. Snyder and Mr.
Freudenberger regarding the fire, agents and/or representatives of Defendant SANDIN
INSURANCE, including Defendant DAVE SANDIN, never mentioned the missing

payment or the cancellation of the CONTRACT.
40. Throughout their communications with Ms. Snyder and Mr.
Freudenberger regarding the fire, agents and/or representatives of Defendant OREGON

MUTUAL, including Mr. Masonheimer, never mentioned the missing payment or the

cancellation of the CONTRACT.
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41. Defendant OREGON MUTUAL has denied coverage for the LOSS.

42, PLAINTIFF has suffered extensive damages including (but not
limited to) lost income, which have been exacerbated by Defendant OREGON MUTUAL’s
bad faith refusal to honor the CONTRACT.

FIRST CAUSE OF ACTION

Breach of Contract
(Against Defendant Oregon Mutual)

43. PLAINTIFF repleads, realleges and incorporates by reference each
and every allegation set forth above in paragraphs 1 through 42 as if fully set forth herein.

44, Defendant OREGON MUTUAL breached the CONTRACT by
cancelling the insurance policy without giving notice to either PLAINTIFF or the SANDIN
DEFENDANTS, as required by law, and by failing to honor coverage of the LOSS incurred
by PLAINTIFF.

45. As a direct and proximate result of the breach by Defendant
OREGON MUTUAL, PLAINTIFF was deprived of the benefit o.f the CONTRACT and
has been substantially and significantly damaged.

SECOND CAUSE OF ACTION

Breach of the Covenant of Good Faith & Fair Dealing / Bad Faith
(Against Defendant Oregon Mutual)

46. PLAINTIFF repleads, realleges and incorporates by reference each
and every allegation set forth above in paragraphs 1 through 45 as if fully set forth herein.

47. Every contract in Nevada contains an implied covenant of good faith
and fair dealing and insurance companies are required to operate in good faith with respect

to claims by their insureds.
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48. Defendant OREGON MUTUAL denied PLAINTIFE’s claim for the
LOSS, had no reasonable basis for doing so, and was aware that there was no reasonable
basis for doing so.

49, Defendant OREGON MUTUAL also acted in bad faith by failing to
provide proper cancellation notices as required by the CONTRACT.

50. As a direct and proximate result of these bad faith breaches of the

implied covenant of good faith and fair dealing, PLAINTIFF has been substantially and

significantly damaged.
THIRD CAUSE OF ACTION
Fraud in the Inducement
(Against All Defendants)
51. PLAINTIFF repleads, realleges, and incorporates by reference each

and every allegation set forth above in paragraphs 1 through 50 as if fully set forth herein.

52. Prior to PLAINTIFF’s decision to enter into the CONTRACT,
Defendant DAVE SANDIN, misrepresented material facts, including but not limited to
whether he was licensed in Nevada and that Oregon Mutual Insurance would meet
Plaintiff’s needs.

53. On information and belief, Defendant DAVE SANDIN knew or
believed these representations to be false, or had insufficient bases for making the
representations.

54. Defendant SANDIN INSURANCE knew of Defendant DAVE
SANDIN’s misrepresentations and allowed him to illegally sell insurance as an employee

of Defendant SANDIN INSURANCE.
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55. Prior to PLAINTIFF’s decision to enter into the CONTRACT,
Defendant OREGON MUTUAL misrepresented material facts, including that it would
provide notice to both PLAINTIFF and to Defendant SANDIN INSURANCE before
cancelling the CONTRACT.

56. On information and belief, Defendant OREGON MUTUAL also
misrepresented the fact that Defendant DAVE SANDIN was unlicensed and unqualified to
sell insurance in Nevada by allowing him to act as an Oregon Mutual agent.

57. On information and belief, Defendant OREGON MUTUAL knew or
believed these representations to be false, or had insufficient bases for making the
representations.

58. These misrepresentations were made with the purpose of inducing
PLAINTIFF to enter into the CONTRACT, and obtaining payments from PLAINTIFF.

59. PLAINTIFF justifiably relied on the misrepresentations made by
DEFENDANTS, and chose to buy an OREGON MUTUAL policy from the SANDIN
DEFENDANTS for its business insurance needs.

60. As a direct and proximate result of PLAINTIFF’s justifiable reliance
on DEFENDANTS’ misrepresentations, PLAINTIFF paid premiums to Defendant
OREGON MUTUAL and depended on Defendant OREGON MUTUAL to compensate for
losses, which it failed to do. As a result, PLAINTIFF was significantly and substantially
damaged.

"
"
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FOURTH CAUSE OF ACTION

Fraud
(Against the Sandin Defendants)

61. PLAINTIFF repleads, realleges. and incorporates by reference each
and every allegation set forth above in paragraphs 1 through 60 as if fully set forth herein.

62. Prior to PLAINTIFF’s decision to enter into the CONTRACT,
Defendant DAVE SANDIN misrepresented whether he was licensed in Nevada and an
appointed agent for Defendant OREGON MUTUAL by acting as such.

63. Prior to PLAINTIFF’s decision to enter into the CONTRACT,
Defendant SANDIN INSURANCE, by and through its agent Defendant DAVE SANDIN,
misrepresented that Defendant OREGON MUTUAL was a reliable and appropriate
insurance company for PLAINTIFF’s needs, and that Defendant OREGON MUTUAL
would provide notice to PLAINTIFF and to Defendant DAVE SANDIN before cancelling
the CONTRACT.

64. On information and belief, Defendants DAVE SANDIN and
SANDIN INSURANCE knew or believed these representations to be false, or had
insufficient bases for making them.

65. These misrepresentations were made intending for PLAINTIFF to
rely on them and were material.

66. PLAINTIFF justifiably relied on the material misrepresentations
made by the SANDIN DEFENDANTS.

67. As a direct and proximate result of the material misrepresentations

made by the SANDIN DEFENDANTS, PLAINTIFF has been significantly and

11
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