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CLERK OF THE COURT

Attorneys for defendants
David Sandin and Sandin & Co.
DISTRICT COURT
CLARK COUNTY, NEVADA

O.P.H. OF LAS VEGAS, INC., Case No.: A-12-672158-C

Plaintiff, Dept. No.: XXVI

v.
REPLY IN SUPPORT OF DAVE
OREGON MUTUAL INSURANCE SANDIN AND SANDIN & CO.’S
COMPANY, DAVE SANDIN, and SANDIN MOTION FOR ATTORNEY’S FEES
& CO., AND COSTS

Defendants.

Defendants Dave Sandin and Sandin & Co. (the “Sandin defendants™) submit this reply
in support of their motion for fees and costs against plaintiff O.P.H. of Las Vegas, Inc., (*OPH”
or “Plaintiff”).

1. OPH’s claims were not brought in good faith.

OPH’s claims were not brought in good faith. OPH asserted claims against the Sandin
Defendants based on the fact that Dave Sandin’s Nevada licenses had expired. The licensing
status of a non-resident agent is purely an administrative matter, See NRS 683A.201(1) & (3).
NRS 683A.201 does not provide for a private right of action. Rather, it provides for an
administrative fine. Further, NRS 686A.015(1) provides that “[njotwithstanding any other
provision of law, the Commissioner has exclusive jurisdiction in regulating the subject of trade

practices in the business of insurance in this state.”
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Whether or not Dave Sandin was licensed in Nevada was not the proximate cause of
Oregon Mutual’s cancellation of Plaintiff’s Policy and subsequent refusal to cover Plaintif’s
claim of loss; rather, it was solely and exclusively Plaintiff’s failure to pay its premium that
caused its loss as set forth in the complaint. For every cause of action Plaintiff plecaded, there
must be a nexus between the alleged bad act (Dave Sandin’s lack of an appropriate non-
resident license) and the damages alleged. See Nelson v. Heer, 123 Nev, 217, 225-26, 163 P.3d
420, 426 (2007) (“Proximate cause limits liability to foresceable consequences that are
reasonably connected to both the defendant’s misrepresentation or omission and the harm that
the misrepresentation or omission created.”); see aiso Foster v. Dingwall, 126 Nev, Adv. Op. 6,
227 P.3d 1042, 1052 (2010) (“{B]oth intentional and negligent misrepresentation require a
showing that the claimed damages were caused by the alleged misrepresentations.”); Yamaha
Motor Co., USA v, Arnoult, 114 Nev, 233, 238, 955 P.2d 661, 664 (1998) (“This court has long
recognized that to establish proximate causation ‘it must appear that the injury was the natural
and probable consequence of the negligence or wrongful act, and that it ought to have been

e

foreseen in the light of the attending circumstances.’”) (internal citations omitted).

Here, this nexus was lacking as Dave Sandin’s license status did not cause or contribute
to Plaintiff’s alleged damages, nor did any alleged misrepresentations concerning his licensing
status result in Plaintif{’s failure to pay its premium, Oregon Mutual’s subsequent cancellation
of Plaintiff’s policy, and Oregon Mutual’s denial of Plaintiff’s claim of loss based on the
cancellation. See Equity Diamond Brokers, Inc. v. Transnational Insurance Co., 785 N.E.2d
816, 822 (Ohio Ct. App. 2003) (“[Alny alleged negligence by appellees in failing to obtain the
proper licenses was not the proximate cause of EDB’s loss and the trial court did not err in
granting summary judgment in favor of appellees.”).

Plaintiff’s damages would have occurred regardless of whether Dave Sandin had an
appropriate insurance broker license. Oregon Mutual’s denial of Plaintiff’s claim was based
solely on Plaintiff’s failure to pay its premium. This was evident when Plaintiff filed its

complaint. No discovery was needed on this issue.
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Additionally, the Sandin defendants did not have a legal duty to notify OPH that it was
late making its monthly insurance premium. The Sandin defendants had no idea of the pending
cancellation and could not inform OPH to pay its premium. OPH did not dispute that the
Sandin defendants did not have knowledge of the pending cancellation. Indeed, Plaintiff’s
complaint alleges that “Defendant OREGON MUTUAL did not send a cancellation notice to
Defendant DAVE SANDIN” and “Defendant DAVE SANDIN did not receive a cancellation
notice.” Plaintiff’s Complaint, 49 27 &28. Whether or not the Sandin defendants had a legal
obligation to notify OPH of the pending cancellation, the Sandin defendants could not have
informed OPH of the pending cancellation. See Order Granting Defendants Dave Sandin and
Sandin & Co.’s Motion for Summary Judgment, § 10 (Conclusions of Law), on file. This was
evident when Plaintiff filed its complaint, On the other hand, O.P.H. was aware as of August
13, 2012 (prior to the cancellation) that it had not yet paid its July premium. O.P.H. even cuta
check on August 13, 2012 for the premium. /4., ¥ 13 (Undisputed Material Facts).

Further, OPH never cited any authority (statutory, administrative, or case law) from
Nevada or any other jurisdiction to support their invented theory that the Sandin defendants had
a legal duty to notify OPH that it was late making its monthly insurance premium. See
Opposition to Dave Sandin and Sandin & Co.’s Motion for Summary Judgment, filed on April
9,2015. OPH’s claims were not based on the law or any legal principle.

2.  The Sandin defendants’ offer of judgment was reasonable and in good
faith in both its timing and amount and OPH’s decision to reject the
offer and proceed to discovery and towards trial was grossly
unreasonable.

The second and third factors concern the reasonableness of the offer in its timing and
amount and the reasonableness of rejecting the offer. As stated in the motion, at the time of the
offer of judgment, the case was part of the mandatory arbitration program.’ In the mandatory

arbitration program, damages are limited to $50,000. Nevada Arbitration Rules 16(B) (“The

' Six months after the offer of judgment, OPH filed a Request for Exemption from
Arbitration. See Exhibit C, The Commissioner granted the request on September 17, 2013.
See Commissioner’s Decision on Request for Exemption - Granted, on file.

3
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maximum award that can be rendered by the arbitrator is $50,000 per plaintiff, exclusive of
attorney’s fees, interest and costs.”). Given the $50,000 cap on damages, the $2,000 offer of
judgment was reasonable,

OPH’s de.ci sion to reject the offer was unreasonable. As stated in subsection 1 above,
OPH’s claims were not based in the law. There was no legal basis whatsoever for OPH’s
claims against the Sandin defendants. Therefore, OPH’s decision to reject the offer and
proceed through months and months of discovery was unreasonable.

In its opposition, Plaintiff argues that “[t]he Sandin Defendants had not answered the
Complaint at the time that the offer was presented. As such, O.P.H. was not given notice of the
Sandin Defendants’ contentions, affirmative defenses, or access to any allegedly exculpatory
discovery.” Opposition, at 4:24-27, A similar argument was rejected by the Nevada Supreme
Court. In LaForge v, State, Univ. & Cmty. Coll. Sys. of Nevada, 116 Nev. 415, 422-24, 997
P.2d 130, 135-36 (2000), the appellant argued that the district court abused its discretion in
awarding atiorney’s fees to respondents, because respondents’ offer of judgment was not
reasonable in its timing and appellant’s rejection of the offer was not unreasonable or in bad
faith. Specifically, the appellant argued “that respondents’ failure to raise, or give notice of
their intent to raise, the issue preclusion defense earlier unfairly deprived him of valuable
information which could have impacted his decision of whether to accept respondents’ offer.”
Id. In rejecting the arguments by the appellant, the Nevada Supreme Court stated, “[w]here the

district court properly considers these Beattie factors, the award of attorney’s fees is

discretionary.” Id. (emphasis added). The Court further stated,

we conclude that the district court did not abuse its discretion in applying the
Beattie factors and awarding attorney’s fees to respondents. Respondents’
failure to bring the issue preclusion defense earlier did not constitute a
withholding of information that rendered appellant’s rejection of the offer of
judgment reasonable, because respondents did not actually withhold any
information about the federal case from appellant. Appellant had just as much
information about the federal dismissal as did respondents. Appellant’s failure
to anticipate respondents’ defense does not amount to a withholding of
information . . ..

1d

Similarly, the Court should use its discretion and find that the Sandin defendants’ offer

4
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of judgment was reasonable and in good faith in both its timing and amount and OPH’s
decision to reject the offer and proceed to discovery and towards trial was grossly
unreasonable.

3.  The fees sought by the Sandin defendants are reasonable and justified
in amount.

Other than arguing that there was general over billing, Plaintiff does not provide any
examples of over billing. The fees sought by the Sandin defendants are reasonable and
justified in amount for several reasons. First, the hourly rates of the Sandin defendants’
counsel are more than reasonable. The primary attorneys on the case billed their time at deeply
discounted rates. Patricia Lee billed her time at a discounted rate of $160 per hour and the
associates (Michacl Kelley and Katy Branson) billed their time at a discounted rate of $140.
The discounted rates are far below the market rate for the Las Vegas area. Indeed, their
standard billing rates are $360 and $295, respectively. The hourly rate for the Sandin
defendants’ counsel is more than reasonable based on the experience of counsel, the quality of
representation, and results achieved in this case.

Second, the fees and costs are reasonable given the circumstances of the case.
Plaintiff’s opposition fails to address the circumstances of this case that led fo the high fees.
As stated in the motion, OPH’s commenced this litigation on November 11, 2012, Discovery
did not close until March 6, 2015, almost two-and-a-half years after the case commenced. The
motions for summary judgment were not filed until March 17, 2015, The delay in the case was
almost entirely attributable to OPH. First, the case was assigned to the mandatory arbitration
program because OPH did not file a request for exemption. On August 28, 2013, OPH finally
filed a Request for Exemption from Arbitration. See Exhibit C. The Commissioner granted
the request on September 17, 2013, See Commissioner’s Decision on Request for Exemption -
Granted, on file.

Additionally, OPH initially failed to designate an expert to support its claims for bad
faith and statutory violations, OMI later improperly designated Neal Bordenave as a rebuttal

witness even though he supported OPH’s case in chief, The Sandin defendants and OMI
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moved to strike Mr. Bordenave’ report. Although agreeing that the repori was not a proper
rebuttal report, Commissioner Bulla denied the motion. Commissioner Bulla allowed OPH to
treat Mr. Bordenave as an initial expert and defendant would be provided with a new initial
expert deadline. See Minutes of August 29, 2014 hearing, Exhibit F,

In a subsequent phone conference between the parties and Commissioner Bulla, OPH
complained that Bordenave’s “rebuttal” report had been limited so as to only act as a rebuttal
and OPH would therefore be prejudiced if that report was used as OPH’s initial report. Based
on this, Commissioner Bulla reset the expert disclosure deadlines, providing staggered
disclosures, resulting in the necessity for OMI to provide updated expert and rebuttal reports to
respond to Bordenave’s new “initial” expert report. See Discovery Commissioner’s Report and
Recommendations, on file. Plaintiff’s failure to appropriately and timely disclose its expert
witness resulted in increased fees and costs to the Sandin defendants.

In addition to those procedural hurdles, there have been sixteen (16) depositions taken
by the parties, which includes expert depositions. Of the sixteen depositions, eleven (11) were
taken outside of the Las Vegas Valley, with many occurring in Oregon and Northern
California., Thus, counsel was required to travel to the various sites for the depositions.

The fees sought by the Sandin defendants are reasonable and justified in amount by the
length of the litigation and also the complexity and travel required. The total of $140,857.00 in
fees and $20,948.63 in costs is reasonable for litigation that spanned over two-and-a-half years.
4, The Sandin defendants are entitled to their costs for their expert

witnesses.

Other than expert witness costs, Plaintiff does not dispute the Sandin defendants’ costs.
Therefore, the Court should grant the Sandin defendants’ costs that are not in dispute.
Additionally, the Sandin Defendants recognize that NRS 18.005(5) allows costs for
“[r]easonable fees of not mote than five expert witnesses in an amount of not more than $1,500
for each witness, unless the court allows a larger fee after determining that the circumstances
sutrounding the expert’s testimony were of such necessity as to require the larger fee.”

Plaintiff, however, argues in its opposition that it does not appear that [Paul Burkett’s]

6
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services were necessary in this instant matter.” Opposition at 6:20-21, This is incorrect.

As stated above, this case presented an unique issue to the Sandin defendants: whether
the Sandin defendants could be held liable as insurance agents for a missed premium by the
insured under a theory of breach of fiduciary duty and/or negligence. This issue required the
Sandin defendants to retain Mr. Burkett as an expert witness specifically to address this issue,
Plaintiff argues that Mr. Burkett “was not subject to deposition or required to give testimony.”
Opposition at 6:21-22. Again, this is incorrect. Mr. Langford, Ms. McLetchie’s former
partner, deposed Mr. Burkett in Reno, Nevada on February 25,2015, See Exhibit G.*

Plaintiff further argues incorrectly that Mr. Burkett's “potential testimony and findings
are not present anywhere in the Sandin Defendants’ Motion for Summary Judgment.”
Opposition at 6:23-24. In their reply brief in support of the motion for summary judgment, the
Sandin Defendants included a declaration from Mr, Burkett and also Mr. Burkett’s initial
expert report. See Exhibits BB and CC to the Reply in Support of Motion for Summary
Judgment.

The Sandin Defendants should be awarded their costs, including the costs associated
with their expert witnesses.

Iy

111

Iy

iy

i

2 For brevity, only the first two pages of the condensed transcript are attached as Exhibit
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5.

Conclusion.

For the foregoing reasons, the Court should award the Sandin defendants their

attorneys’ fees from the date of the offer of judgment and theirs costs.

DATED this wﬂ day of November, 2015.

HUTCHISON & STEFFEN, L.L.C

afriCia I.¢
Michael S. Kelley (J0101)
Peccole Professiond] Park |
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
plee@hutchlcgal.com
mkelley@hutchlegal.com

Atwrniys for defendants
David Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN,
LL.C. and that on this &ﬁ;of November, 2015, I caused the above and foregoing
document entitled REPLY IN SUPPORT OF DAVE SANDIN AND SANDIN & CO.’S
MOTION FOR ATTORNEY’S FEES AND COSTS to be served as follows:

8

[}

|®

a

by placing same to be deposited for mailing in the United States Mail, ina
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

to be served via electronic mail; and/or

pursuant to NEFCR 9, EDCR 8.05(a) and 8.05(f), to be electronically served
through the Eighth Judicial District Court’s electronic filing system, with the
date and time of the electronic service substituted for the date and place of
deposit in the mail; and/or

to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A, McLetchie, Esq.
Matthew J. Rashbrook, Esq.
MCLETCHIE SHELL LLC
701 East Bridger Ave., Ste. 520
Las Vegas, NV 89101

Attorneys for plaintiff

Robert Freeman, Esa.

Priscilla O’Briant, Esq.

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 South Rainbow Blvd., Ste. 600

Las Vegas, NV 89118

Attorneys for Oregon Mutual Insurance

O.P.H of Las Vegas Inc. Company

A O

An employee of Hutchison & Steffen, LLC
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DISTRICT COURT
CLARK COUNTY NEVADA
o0o

O.P.H. OF LAS VEGAS, INC.,

Plaintiff,

va. CASE NO. A-12-672158-C
DEPT NO. XXVI

OREGON MUTUAL INSURANCE
COMPANY, DAVE SANDIN, AND
SANDIN & COMPANY,

Defendants.

DEPQSITION OF
PAUL BURKETT
Wednesday, February 25,

Reno, Nevada

REPORTED BY: MICHELLE BLAZER
CCR #469 (NV) - CSR #3361 (CR)
PAGES: 1-23

‘2015 !

Page 1

Veritext Legal Solutions
877-955-3855
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APPEARANCES
FOR THE PLAINTIFFS: 2
LANGFORD MCLETCHIE LLC 3
Aftorneys at Law ’
616 S. Eighth Street 4
Las Vegas, Nevada 83101 5
By: Roberi L. Langford, Esq. ’
6
- 7
FOR THE DEFENDANTS:
HUTCHISON & STEFFEN, LLC 8
Aftorneys at Law 9
Peceole Professional Park
10080 West Alta Drive, Suite 200 10
Las Vegas, Nevada 89145 11
By: Patricia Lee, Bsq.
12
13
FOR THE DEFENDANTS:
(Via Video and Telephonically} ! 14
LEWIS, BRISBOIS, BISGAARD & SMITH 15
Attorneys a1 Law
6385 S. Rainbow Boulevard, Suite 600 Suite 600 16
Las Vegas Nevada 89118 7
By: Priseilla L. O'Briant, Esg. 18
19
ALSO PRESENT: 26
2]
o0o 22
23
| 24
25
Page 2
INDEX 1
EXAMINATION PAGE 2
3
BY MR. LANGFORD: 4 4
5
3
EXHIBITS 7
NUMBER DESCRIPTION PAGE 8
(None Murked) 9
o0 10
0
il
2
13
14
i5
e
7
18
19
20
21
22
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25
Page 3

Reno, Nevada, Wednesday, February 25, 2015
8:57 o'clock, .,
Do
PURSUANT TO NOTICE, and cn Wednesday, the 25th
day of February 2015, at the hour of 8:57 e.m. ol said
day, at the offices of Benanza Reporting, Rene, Nevada,

before Michelle Blazer, a Certified Court Reporter,
personally appeared PAUL BURKETT.
PAUL BURKETT,
having been duly swaorn,
was examined and testified as follows:
EXAMINATION
BY MR, LANGFORD:
Q  Mr. Burkett, would you state your full name,
please?
A Paul Wesley Burket! Bou-rk-e-t-L,
Q And whe are you employed by?
A I'memployed by Snoaspen Insurance Group, [ne,
Of Reno, Nevada, .
Q  And what is your position there?
A T'm the president of the company.
Q How leng have you been there?
A Al Snoaspen, since 1997,
Q@ Iwill getinto more of your background in a

minute. What is the address for Snoaspen?

A Mailing address is 18124 Wedge Parkway,
Suite 509, Reno, Nevada, We have an office at 12 — [
always have to look it up. 10775 Double R Boulevard,
Reno, Nevada. That's where our offices arc.

Q Inlooking at your resume it appears you have
been deposed before?

A Yes, L have,

Q@  Once or twice?

A More than twice.

Q How many times would vou say you have been
deposed?

A Tthink at this point in time in excess of six
times, )

Q0 Okay. And what kind of cases were those?

A Varied from agents' standard of care for broker,
to the uninsured motorist on a plaintiff's side, to a
standard of care for a claims adjustor and how -- what
they had to do under the Fair Claims Practice Act here in
Nevada, And in a coverage issue about the interpretation
of how a coverage should apply or should not apply,
primarily for a builder's risk type policy,

Q Now, in all of these depositions were you called
as un expert witness?

A Yes, ] was.

Q Fair to say that you are familiar with the rules

Page 5

J

2 (Pages 2 - 5)

Veritext Legal Solutions
877-955-3855
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A-12-672158-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Breach of Contract COURT MINUTES November 17, 2015

A-12-672158-C O.P.H. of Las Vegas, Inc., Plaintitf(s)
VS,
Oregon Mutual Insurance Company, Defendant(s)

November 17, 2015  9:00 AM Motion for Attorney Fees
and Costs

HEARD BY: Sturman, Gloria COURTROOM: R]JC Courtroom 03H
COURT CLERK: Linda Denman
RECORDER: Kerry Esparza

PARTIES Lee, Patricia Attorney for
PRESENT: Weaver, Melinda Attorney

JOURNAL ENTRIES
- DAVE SANDIN AND SANIN & CO'S MOTION FOR ATTORNEY FEES AND COSTS

As to costs, Plaintiff disputed the amount requested for experts noting that the amount is statutorily
capped at $1500. Counsel argued the necessity of hiring an expert based on plaintiff's enquiries into
custom and practice. COURT ORDERED costs GRANTED IN PART; FINDING the costs were
verified by supporting documentation and found reasonable, customary, and necessarily incurred
but only allowed the expert the statutorily mandated $1500. As to fees, Plaintiff argued that during
arbitration, attorney fees were capped at $3000; however, when the plaintiff requested an exemption
from arbitration, the fees were raised to $35,000 for that time period. COURT ORDERED Motion tor
Attorney Fees CONTINUED PENDING A DECISION FROM CHAMBERS after reviewing the law.

CONTINUED TO 12/14/2015 AT 3:00AM (CHAMBERS CALENDAR)

PRINT DATE: 11/17/2015 Pagelof1 Minutes Date:  November 17, 2015
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DISTRICT COURT

CLARK COUNTY, NEVADA
)

O.P.H. of Las Vegas, Inc.,
Plaintiff,

CASE#. A-12-672158-C
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Las Vegas, Nevada; Tuesday, November 17, 2015

[Case called at 9:13 a.m.]

MS. WEAVER: Good morning, Your Honor. Melinda Weaver on
behalf of O.P.H.

THE COURT: Okay.

MS. LEE: Good morning, Your Honor. Patricia Lee, Bar
Number 8287, on behalf of the Sandin Defendants.

THE COURT: Okay. All right. And nobody present from -- on
behalf of Oregon Mutual?

MS. LEE: | don't anticipate them --

THE COURT: They're -- the parties to this, they didn't -- okay.
All right. Good enough. All right. Thanks.

All right. Counsel, if you want to begin.

MS. LEE: Sure. Your Honor, this is our motion for attorney's
fees and costs under N.R.S. 68, offer of judgment Rule. After having
reviewed the opposition that -- the court issues that counsel seems to take
with the motion itself is that they argue that they did bring their claims against
the Sandin Defendants in good faith, and that the offer was unreasonable in
both timing and amount.

As far as the good faith element, Your Honor, you know, there
was no case law to support liability for these brokers. Now, understanding
that Your Honor did deny a motion to dismiss, understandably, we don't have
an eight ball fan -- standard here in state court, and Your Honor fairly allowed

the case to proceed on merits, but did admonish counsel that there was an
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uphill battle to be fought. There was no statutory support for liability either
because a broker's only duty to the insured is articulated in case law, and
states clearly that they have a duty to procure the insurance requested or
timely notify the insurer that they were unable to do so. None -- neither of
those two duties were breached or alleged to have been breached. Instead,
what they did is they took this inconsistent position in their pleadings where
they said OMI failed to give notice to the brokers, and the brokers therefore
did not know that the policy was in jeopardy of cancellation. Nonetheless, the
brokers had a duty to notify them that their policy was in jeopardy and was
facing cancellation.

This was not a good faith claim, Your Honor. They knew prior to
the cancellation, it turns out that discovery showed, that the policy was in
jeopardy of cancellation, and actually wrote a check to try to cover the
balance so the policy would not cancel. Their controller or accountant actually
testified during her deposition that somehow the check never got mailed out
before the cancellation date, which then resulted in the policy termination.

The only reason why that policy was terminated was because they did not pay
their premium. It had nothing to do with Dave Sandin not being a licensed
broker in Nevada. He had allowed his license to lapse temporarily. They tried
to hang their hat on that; only to abandon that claim during the summary
judgment stage, therefore admitting that it had no legs and no merit.

As far as the timing and amount, Your Honor, at the beginning of
this case, Your Honor will recall that this was in mandatory court, Annexed
Arbitration, where the amount in controversy is capped at $550,000. We had

discussions with Ms. McLetchie and Robert Langford in the beginning asking
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if they were, in fact, going to exempt this case from arbitration. At which point,
they declined to do so until they did offers of judgment in excess of $500,000.
And when we brought up again the cap in arbitration, | think they realized their
issue, and then moved to have the case remanded and carried over -- bound
over to the district court, which was permitted.

But these type of things, as well as not disclosing their expert on
time, caused a lot of delays. We were doing discovery in this case for two-
and-a-half years. Sixteen depositions were taken; twelve were out of state.
There were multiple -- as well as multiple experts were retained. So we had
to go through all of this -- all of this motion practice and discovery based on a
really bad faith claim and based on the strength of the case, which was
summarily disposed of during the summary judgment stage. Based on the
maximum amount of recovery at the time, the amount offered was reasonable
in both its amount and in the timing.

As for costs, Your Honor, they don't dispute any of the costs
except for the expert witness fees. We understand that statutorily it is capped
at $1,500 per expert, however we would ask that we get all of our expert fees
because we were forced to disclose an expert on broker liability based on
their claims that they brought. They didn't even disclose an expert for broker
liability. Again realizing their error, tried to do so in rebuttal, which is improper
under the rules. If that issue is raised, they needed to have disclosed an
expert preliminarily, which they failed to do. So then we had to kind of do the
staggered disclosure, because the discovery commissioner didn't want to
prejudice their defense, understandably, but again, our client bore the cost of

that.
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So as far as the amount of fees that we're seeking, Your Honor --
we charged rock-bottom rates on this case. My normal hourly rate is 360 to
420. We charged 160 an hour for my time in this case. I'm a partner at a law
firm. The associates that worked on this case billed their time at $140 an
hour, which is a paralegal's rate by anyone's standards. And we competently
handled the case, and we ended up winning on summary judgment. So when
looking at the Beattie factors and the Brunzell factors, this Court has wide
discretion to grant us our attorney's fees. We don't think that they're
unreasonable in amount, and we'd ask that they be granted under Rule 68.

THE COURT: Thank you.

Counsel?

MS. WEAVER: Okay. Thank you, Your Honor. I'd like to start
first with the expert amount. Again, experts are statutorily capped at 1,500.

THE COURT: Um-hum.

MS. WEAVER: Counsel's simultaneously arguing that this —
shouldn’t have survived a motion to dismiss, that the liability was apparent
from the statute, but at the same time states that they needed an expert in
broker liability.

As far as the merits of this claim, at the time that this claim was
filed, a lot of the facts hadn't been flushed out in, for instance, whether or not
there was an actual notice to O.P.H. that they were delinquent, whether or not
there had been a check cut by the controller, also whether it was custom and
practice for the broker at the time to notify his client that his insurance was
about to be terminated, and whether custom and practice could actually

establish a fiduciary duty to O.P.H.
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In regard to the amount of the fees, for a majority of this case, it
was in arbitration. We went through the -- those details just now.

THE COURT: What was the -- what were the -- what was the
time frame when the case was in arbitration?

MS. WEAVER: Let me get those exact dates for you.

August 18th, 2013, it was removed from arbitration. And the complaint was
filed on November 19, 2012.

THE COURT: Um-hum.

MS. WEAVER: So it was approximately 10 months, if I'm doing
my math correctly.

And during that time, when it was in arbitration, approximately
$35,000 was billed by the Defendants even though the statutory cap on
attorney's fees in arbitration is $3,000. Although it's not necessarily
preclusive, it is -- it does tend to show that the billing on that case was
unreasonable during the arbitration stage.

In addition, we -- we're not contesting that Ms. Lee or Mr. Kelley
or Mr. Branson, or any of the people that billed on this case, were not
qualified, however $128,000 for something that ended at a summary judgment
phase seems excessive in this case.

And on that, we'll submit.

THE COURT: Thank you. All right.

MS. LEE: If | may, Your Honor, as far as the argument that they
had not fully vetted out the case at the time that we made the offer of
judgment, that same argument was rejected by the Nevada Supreme Court in

LaForge v. State matter. That is at 116 Nev. 415. And the Supreme Court
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upheld the court's ruling granting the moving party's attorney's fees despite
the argument that the case facts had not been fully flushed out. They did --
you know, the case law had not been fully flushed out. That was rejected
because they were in not only the same position we were in terms of figuring
out what happened, they were in a superior position.

In this case, they had access to their controller. They should
have done their due diligence to find out the strength of this case. And there
was no case law to support a duty being created by custom and practice
because they cited to none of that. If you look back at the opposition to our
motion for a summary judgment, there was not a single case that they cited
that would support the proposition that custom and practice somehow gives
rise to a duty.

As we know from statutory construction, if it's not in the statute,
then the legislators didn't intend that it apply. The statute does require the
insurer, OMI, to notify them of any cancellations. And they intentionally did
not impose that same duty on the broker. So to sit -- to say now, well, we
were going to kind of vet out this argument that custom and practice gave rise
to this duty, their own people testified that Mr. Sandin had only given notice on
three separate occasions. Two of the occasions of which we learned could
not have happened because he was not their broker of record at that time,
and was subject to a noncompete. So at the most, he had notified them on
one other occasion, if we're going to accept that fact as true, and that is not
enough to rise to the level of custom or practice.

It was a poorly vetted case, Your Honor. There was absolutely

no grounds in the law or in the facts to pursue these claims. And the reason
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why we had to spend so much money is because they noticed a lot of
depositions. This is an expert-driven case. It's about insurance duty of care.
My clients are not experts on that. We had to retain an expert. So -- and as
far as the -- you know, being in arbitration phase and limiting our fees, if we
would have stayed in arbitration, | would agree with counsel that we would be
capped at our fees. But they then moved after ten months, when we were
ready to go -- this is supposed to -- you know, arbitration is designed to move
this case along more quickly. Instead, what they did is they realized that there
was a cap, which | suspect they didn't know before, even though we asked
them, are you going to remove it from arbitration, and not until they served an
offer of judgment on our clients in excess of $500,000 and we responded, why
would you -- why would you ask for 500 when you're capped at 50, shortly
thereafter we got this motion seeking exemption from arbitration.

So it was just in bad faith, Your Honor. My client was forced to
spend a lot of money to defend a case that it should -- that should never had
to have gone. If they would have just accepted the offer, which was
reasonable -- they ended up getting nothing because of a summary judgment,
which just further underscores the weakness in their case. And we say that
we should be entitled to our fees under 68. Costs are not discretionary.
They're mandatory. The only costs that they are asking to retax is the expert
fees.

As far as the reasonableness of attorney's fees, the only thing
they say in their opposition, Your Honor, is that there was excessive billing.
They don't point to any of the entries in the detailed billing statements that we

submitted to give any examples of this excessive billing. | suspect that's
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because there were no -- there was no excessive billing. This case was
handled --

THE COURT: What are the references in the billing entries to
communicating grant outside counsel?

MS. LEE: Utica Insurance Company was the insurer for the
Sandin Defendants --

THE COURT: Um-hum.

MS. LEE: -- and they were indemnifying the Sandin Defendants
for this case. So | communicated -- our office was in regular communications
with Utica Insurance Company in New York.

THE COURT: Outside counsel?

MS. LEE: Oh, I'm sorry. So outside counsel actually means
opposing counsel. So with clients. If they say -- if it says, "communicate with
client," that means either Utica or the Sandin Defendants. Outside counsel
refers to either Ms. McLetchie's office or Lewis Brisbois.

THE COURT: Okay. Thanks. All right.

MS. LEE: And we would submit. Thank you.

THE COURT: Well, with respect to -- with respect to the costs, Il
award costs, but | do agree that the costs should be reduced to the statutory
amount of $1,500 for the expert. So the -- otherwise, | think the -- mandatory
costs satisfies Cadle v. Woods & Erickson. So we'll grant the costs less the
expert witness fee, which will be reduced to $1,500 from 15,350. So we'll
award costs.

With respect to the attorney's fees, I'll take a look at the attorney's

fees. It's kind of an interesting concept of whether -- even when the offer of
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judgment is served during arbitration, before the case is exempted from
arbitration -- it is later exempted from arbitration, does that affect in any way
the amount of fees a party's entitled to recover based on the offer of
judgment? Because offers of judgment being what they are, are very specific.

The bigger question here, though, is this question of is it
reasonable in its timing and amount? $2,000, I'm not even sure if that's
enough to cover costs at the time. So that was kind of my question, was
whether a $2,000 offer of judgment was even a reasonable offer of judgment.
With respect to the amount requested however, generally the amount of the
fees, | don't think anybody's disputing counsel's competence or that this is for
counsel a very low fee in this particular case that was requested. So to that
extent, the amount of the fees that were requested isn't the concern. Like |
said, that -- it is kind of an interesting argument as to whether that period of
time in which there was an arbitration pending, if that should cap fees in any
way. So that's kind of an interesting issue. Like | said, I'm going to take a
look at that one.

But the bigger issue here is whether there -- and | just don't know
if we have much in the way of case law, | don't really think we do, on this
concept of reasonableness and timing and amount, because that's really the
concern that | have is, is a $2,000 offer -- if you believe you don't owe
anything, that's a lot of money, and it's like, let's get out of here early. And the
court had denied a motion to dismiss, saying they're entitled to at least try to
prove their case. So | don't know if that is a reasonable amount.

So I'm going to take a look at that issue of the reasonableness of

timing and amount, because, for me, that's really kind of the question of
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whether fees should be even awarded at all. But the only other question |
have with respect to the amount of the fees -- | don't question an incredibly
reasonable amount, given counsel's abilities and reputation and the amount of
work this took. | mean, I'm very familiar. I've read everything. | know all the
work that was done in this case. Everybody worked really hard on it. But
that's just, | guess, my only question, is does -- that period in arbitration,
would that affect in any way the amount of fees requested. So those are the
two questions | want to take a look at.

Because we still also have the issue on the award of costs to
Oregon Mutual, which we had a difficult time working on because we had an
extern who used to work for Ms. McLetchie. So it made it --

MS. LEE: Um-hum.

MS. WEAVER: Oh, | see.

THE COURT: So our extern had worked on this file. So that was
kind of the period of time when we sort of wanted to not do anything on that
file while she was --

MS. LEE: And Your Honor, | would just --

THE COURT: -- in chambers.

MS. LEE: And | would just to your -- when you go back to look at
the issue of whether -- it is an interesting issue -- or not --

THE COURT: Um-hum.

MS. LEE: -- it would be capped because of the timing having
been served in arbitration --

THE COURT: Yeah.

MS. LEE: -- and | would just think that logically -- because none
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of the other restrictions of the arbitration --

THE COURT: Yeah.

MS. LEE: -- continue to apply post-exemption --

THE COURT: Right.

MS. LEE: -- that none of the benefits would otherwise be
capped, because otherwise it would be inequitable --

THE COURT: Well, | mean, | --

MS. LEE: -- punishment kind of, so --

THE COURT: Right. And I'm not saying that | think that the
entire attorney's fees would be capped or the fact that is done during
arbitration; I'm just questioning whether during that period of time it was in
arbitration --

MS. LEE: Oh, | see.

THE COURT: -- are fees during arbitration capped? That's an
interesting argument.

MS. LEE: That is an interesting -- it is an interesting issue,
Your Honor. | have to admit --

THE COURT: I've never really thought about it.

MS. LEE: --1did not look at that, but --

THE COURT: I've never really thought about it. And | don't --
you know, unfortunately there's no case allow on it. It's such an obscure and
weird concept, that | don't know -- I've never -- | personally never had to deal
with it; this idea that an arbitration -- a case is in arbitration for a period of time
and then it's exempted, the offer of judgments during arbitration, does that

affect the amount of the fees you can request. | don't think anybody's ever --
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MS. LEE: During that period?

THE COURT: Yeah.

MS. LEE: Yeah.

THE COURT: | don't think --

MS. LEE: That's a good question.

THE COURT: -- anybody's ever raised that for me. Solw
MS. LEE: It's a good question.

THE COURT: -- take a look at those issues.

MS. LEE: Okay.

THE COURT: And we do still have to finish up the other part of it.

So we will do that in the next couple of weeks here, because, like | said

had just held off while we had somebody who actually knew the file from

having worked in the office. But she's gone to take her finals now, so --
MS. LEE: So what should we --
MS. WEAVER: So everything can be --
THE COURT: Yeah. Yes.

MS. LEE: So should we hold off then on preparing an order until

Your Honor comes out with the --

THE COURT: Well, yeah, costs, | don't have any problem
want to go ahead and say --

MS. LEE: We could do the costs --

THE COURT: -- the cost awards --

MS. LEE: -- portion?

THE COURT: Yeah.

MS. LEE: Okay.

-14 -
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THE COURT: Butl -- and | -- so yeah, we probably better hold
off on the question of fees until we take a look at the whole concept of fees.

MS. LEE: Sure.

THE COURT: But those are the two things that I'm going to take
a look at --

MS. LEE: Okay. I'm going --

THE COURT: -- that raise issues --

MS. LEE: --to go ahead and prepare an order --

THE COURT: -- for me.

MS. LEE: -- at least on the costs, and --

THE COURT: Yeah.

MS. LEE: --I'll run it by counsel.

THE COURT: And then also do something on fees ASAP.

MS. LEE: Okay. Thank you, Your Honor.

MS. WEAVER: Thank you.

MS. LEE: Have a great day.

[Proceedings concluded at 9:31 a.m.]

* *k % % %

ATTEST: |do hereby certify that | have truly and correctly transcribed the

audio/video proceedings in the above-entitled case to the best of my ability.

N:z? A& @m

Wi Buckley, CET-623 //
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Patricia Lee (8287)

HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
LasVegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
plee@hutchlegal.com
kbranson@hutchlegal.com

Attorneys for defendants
Dave Sandin and Sandin & Co.

Electronically Filed
10/23/2017 4:35 PM
Steven D. Grierson

CLERE OF THE COUE !:I
L]

DISTRICT COURT

CLARK COUNTY, NEVADA

O.P.H. OF LASVEGAS, INC,,
Plaintiff,

V.

OREGON MUTUAL INSURANCE
COMPANY, DAVE SANDIN, and SANDIN

& CO,,
Defendants.

Defendants Dave Sandin and Sandin & Co (together “ Sandin Defendants’) bring the

foregoing motion for a decision on attorneys’ fees and motion for additional attorneys' fees and

Case No.: A-12-672158-C
Dept. No.: XX VI

MOTION FOR DECISION ON

ATTORNEYS FEESAND MOTION
FOR ADDITIONAL ATTORNEYS
FEESAND COSTSASSOCIATED

WITH APPEAL

costs associated with defending Plaintiff’ s failed appeal.

This Motion is made pursuant to relevant case law as cited herein, aswell as Nevada

Rule of Appellate Procedure 39, EDCR 1.90(4) and is supported by the following

Iy
111
Iy
Iy
Iy
Iy
Iy

Case Number: A-12-672158-C

APP00624




© 00 N O o A~ w N P

N N RN N N NN NN R R P B R R R R R
0w N o a8 W N P O © 0N O oM w N R O

memorandum of points and authorities, all exhibits and affidavits/ declarations attached
thereto, and any oral arguments that this Court may allow.
DATED this 23" day of October, 2017.
HUTCHISON & STEFFEN, PLLC

/s/ Patricia Lee

Patricia Lee (8287)

Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for defendants
Dave Sandin and Sandin & Co.

NOTICE OF MOTION

TO: MARGARET A. McLETCHIE, attorney for O.P.H. OF LASVEGASINC.; and

TO: ROBERT W. FREEMAN & PRISCILLA L. O’'BRIANT, attorneys for OREGON
MUTUAL INSURANCE CO.:

PLEASE TAKE NOTICE that the undersigned will bring MOTION FOR DECISION
ON ATTORNEYS FEESAND COSTSAND MOTION FOR ADDITIONAL
ATTORNEYS FEESAND COSTSASSOCIATED WITH APPEAL before Department

XXVI of the above entitled Court in courtroom 3H on the 28 day of November :

9:00 am
2017, at the hour of o'clock, _.m., or as soon thereafter as counsel may be heard.

DATED this 23" day of October, 2017.
HUTCHISON & STEFFEN, PLLC

/s/ Patricia Lee

PatriciaLee (8287)

Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for defendants
Dave Sandin and Sandin & Co.
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1. Relevant Facts

The origins of this action began when Plaintiff, O.P.H. of Las Vegas, Inc. (“OPH”)
made the misguided decision to sue the Sandin Defendants as its insurance broker after OPH’s
policy was terminated by co-defendant Oregon Mutual, Inc., for failure to timely pay its
insurance premiums. See complaint dated November 19, 2012, on file with the Court.

In very general terms, OPH failed to timely pay its insurance premiums triggering a
notice of cancellation to be sent by Oregon Mutual to OPH. Seeid. The day after the policy
effectively terminated, OPH’ s restaurant burned down. Id. OPH submitted a claim to Oregon
Mutual to cover the cost of repair only to haveits claim denied due to policy termination. Id.
Thereafter, OPH sued both Oregon Mutual and its insurance broker, the Sandin Defendants
under various theories of liability. Id.

The Sandin Defendants’ responded to OPH’ s complaint with a Motion to Dismiss for
failure to state a claim upon which relief can be granted, because, among other things, there was
no duty in the law or in equity that would have obligated the Sandin Defendants to notify OPH
that it had failed to make its premium payment and that, consequently, its policy was
terminated. See Motion to Dismiss filed with the Court on December 26, 2012. The Court
ultimately denied this motion without prejudice (see Order Denying the Sandin Defendants
Motion to Dismiss executed by the Court on March 12, 2013) and the parties subsequently
engaged in protracted, contentious and multi-jurisdictional discovery. See Declaration of
Patricia Lee attached hereto as Exhibit A.

After the close of discovery, the Sandin Defendants brought another dispositive motion
in the form of amotion for summary judgment arguing, inter alia, that nothing in discovery had
changed the legal duty, or lack thereof, running from an insurance broker to itsclient. See
Sandin Defendants' Motion for Summary Judgment filed with this Court on March 17, 2015.
Thistime, the Court agreed and granted the Sandin Defendants’ Motion. See Order granting
Motion for Summary Judgment in favor of Sandin Defendants on file with the Court.

Thereafter on September 2, 2015, the Sandin Defendants brought a Motion for
Attorneys Fees and Costs which Motion was fully briefed by the Sandin Defendants and

3
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opposed by OPH. See Sandin Defendants' Motion for Attorneys’ Fees and Costs on file with
the Court. The matter came before the Court for oral argument on November 17, 2015 at which
the time the Court granted the Sandin Defendants’ Motion for Costs' and took their Motion for
Attorneys Fees under advisement. This occurred almost two years ago.

After hearing no word from the Court after approximately one year following oral
arguments, counsel’s staff for the Sandin Defendants began calling the Court at regular intervals
to inquire about the status of the Court’s decision on attorneys' fees. See declaration of Patricia
Leeat 19 4-11, attached hereto as Exhibit A. See also declaration of Nikki Trautman at 14,
attached hereto as Exhibit B. The explanations given to counsel’s staff varied from uncertainty
to assurances that a decision was imminent. 1d. Beginning in approximately mid-2017,
counsel’ s staff’ s multiple voice mails to chambers went unanswered and all further efforts at
contact were ultimately abandoned. See Lee Decl. at 11. See also Trautman decl. at 16.

In the meantime and following the notice of entry of judgment in favor of the Sandin
Defendants, OPH appealed this Court’ s granting of the Sandin Defendants' Motion for
Summary Judgment to the Nevada Supreme Court. See Notice of Appea filed with the Nevada
Supreme Court by OPH on July 30, 2015. On September 14, 2017, the Nevada Supreme Court
affirmed the ruling of this Court as to the summary disposition of OPH’s claims against the
Sandin Defendants and a remittur was issued on October 9, 2017. See Order affirming the
District Court’s decision as to the Sandin Defendants' Motion for Summary Judgment issued by
the Nevada Supreme Court on September 14, 2017, and the remittitur subsequently issued by
the Nevada Supreme Court on October 9, 2017, on file with the Court.

In light of the fact that OPH has lost its appeal asit pertains to the Sandin Defendants,
the Sandin Defendants now seek their attorneys' fees and costs associated with the defense of
OPH’s appedl. Additionally, the Sandin Defendants implore this Court to rule on its prior

Motion for Attorneys Fees which has been outstanding for almost 2 years.

The Court first re-taxed the costs to adjust expert witness fees down to the maximum
statutory cap. Ultimately, Sandin Defendants were awarded atotal of $7,448.63 in costs.
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2. Discussion
A. Decisions by the Court should issue within 20 to 30 days of submission
The Sandin Defendants fully incorporate the entirety of their Motion for Attorneys Fees
and Costs filed with this Court on March 17, 2015, their Reply in support of the same, and all
oral arguments made at the time of the hearing held before this Court on November 17, 2015.
As areminder, the Sandin Defendants seek recovery of fees associated with the defense of the
underlying action in the total sum of $140,857.00 which represents atotal of 1,063.50 hours
dedicated to the defense of OPH’ s tenuous claims. The Motion itself was predicated on a
rejected offer of judgment presented by the Sandin Defendants to OPH during the litigation.
In Nevada, asin most jurisdictions, thereisa*“judicial commitment to the proposition
that ‘justice delayed isjustice denied’.” See Dougan v. Gustaveson, 108 Nev. 517, 523 (1992)
(abrogated on other grounds). Moreover, EDCR 1.90 (4) governs the Court’ stime limits for
decisions on matters under submission and states, in relevant part:
Unless the case is extraordinarily complex, ajudge or other
judicia officer shall issue adecision in all matters submitted for
decision to him or her not later than 20 days after said
submission. In extraordinarily complex cases, a decision must
be rendered not later than 30 days after said submission.
Emphasis added.
The Court has exceeded thistime limit by amost two years. It is unclear asto why the
Court has not yet entered a decision on the Sandin Defendants’ Motion for Attorneys' Fees after
nearly two years of taking it under advisement. Whatever the reason, the Sandin Defendants are
hopeful that whatever impediments have contributed to this delay will be resolved so that they
can achieve finality with respect to this case. With the denia of OPH’s appeal, the only
lingering issue isthat of fees and costs. It was unfortunate to have the matter of fees unresolved
as the parties attempted numerous mediations following OPH’sfiling of its appeal. It wasa
material unknown factor hovering over the parties and impacting every portion of the settlement
negotiations. SeeLeedecl. a 11 12-13. Moreover, in the event the Sandin Defendants were in

any way successful on their motion, they have been deprived of two years worth of collection

efforts and/or the benefit of a supersedeous bond.

5
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All moving and opposition papers related to the Sandin Defendants' Motion for
Attorneys Fees have been lodged with the Court and oral arguments have concluded. All that
remainsis adecision from the Court. The Sandin Defendants respectfully request that this
Court make adecision on its Motion by a date certain.

B. The Sandin Defendants are entitled to their reasonable attorneys fees and costs
associated with the defense of OPH’ s tenuous appeal

1 Relevant Facts

The Sandin Defendants fully incorporate the facts set forth in its original Motion for
Attorneys Fees and Costs filed with the Court on September 2, 2015. As a brief summary, the
Sandin defendants served an Offer of Judgment on OPH pursuant to NRCP 68 and/or NRS
17.115 on February 14, 2013, See Exhibit C attached hereto. Seealso Leedecl at 14. The
Offer of Judgment provided that “defendants Dave Sandin and Sandin & Co. . . . offer judgment
to be taken by plaintiff, OPH of Las Vegas, Inc., against the Sandin defendantsin this action, in
the amount of TWO THOUSAND DOLLARS AND NO/100 ($2,000.00).” Id. OPH did not
accept the offer and it expired ten days after the date of service pursuant to NRCP 68 and NRS
17.115.

2. L egal standard to enforce an offer of judgment

Under NRCP 68(a), “[a]t any time more than 10 days before trial, any party may serve
an offer in writing to allow judgment to be taken in accordance with its terms and conditions.”
NRCP 68(a). If the offeree rejects an offer and fails to obtain a more favorable judgment, “the
offeree shall pay the offeror’ s post-offer costs, applicable interest on the judgment from the time
of the offer to the time of entry of the judgment and reasonable attorney’ s fees, if any be
allowed, actualy incurred by the offeror from the time of the offer.” NRCP 68(f)(2). Further,
NRS 17.115 provides:

1 At any time more than 10 days before tria, any party
may serve upon one or more other parties awritten offer

to alow judgment to be taken in accordance with the
terms and conditions of the offer of judgment.
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4, Except as otherwise provided in this section, of a party
who rejects an offer of judgment fails to obtain amore
favorable judgment, the court:

(c) Shall order the party to pay the taxable costs incurred
by the party who made the offer; and

(d) May order the party to pay to the party who made the

offer any or al of the following:
(2) Any applicable interest on the judgment for
the period from the date of service of the offer to
the date of entry of the judgment.
(3) Reasonable attorney’ s fees incurred by the
party who made the offer for the period from the
date of service of the offer to the date of entry of
the judgment.

NRS 17.115(1) & (4).

Importantly, the Nevada Supreme Court has recognized that these statute and rules
governing offers of judgment, permitting fee-shifting penalties to be assessed against an offeree
who “rejects an offer and fails to obtain a more favorable judgment,” extend to feesincurred
on and after appeal. Inre: The Estate and Living Trust of Miller, 125 Nev. 550, 555 (2009).
This motion therefore seeks to recoup those fees that were incurred by the Sandin Defendants
from the date of Plaintiff’s motion for summary judgment, through the present.

The Court must consider various factors when determining whether to award attorney’s
fees and costs under NRCP 68. The factors are asfollows: (1) whether the offeree’s claims
were brought in good faith; (2) whether the offeror’s offer of judgment was reasonable and in
good faith in both its timing and amount; (3) whether the offeree’ s decision to reject the offer
and proceed to trial was grossly unreasonable or in bad faith; and (4) whether the fees sought by
the offeror are reasonable and justified in amount. See RTTC Commc'ns,, LLC v. Saratoga
Flier, Inc., 121 Nev. 34, 41, 110 P.3d 24, 28 (2005) (citing Beattie v. Thomas, 99 Nev. 579,
588-89, 668 P.2d 268, 274 (1983)). In addition, when deciding whether to award attorneys

fees, the Court must consider the factorsin Brunzell v. Golden Gate National Bank, 85 Nev.

345, 349, 455 P.2d 31, 33 (1969).
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3. All Beattie Factors Weigh in Favor of Granting the Sandin Defendants
Motion for Fees

(@) OPH’sappeal wasnot brought in good faith.?

As athreshold matter, OPH’ s underlying claims were not brought in good faith. In this
lawsuit, OPH attempted to shift the blame for its missed premium to the Sandin Defendants.
See complaint on file with the Court. Plaintiff’s claims against the Sandin Defendants were
centered on two main themes: (1) the Sandin Defendants had alegal duty to notify OPH that it
was |late making its monthly insurance premium and (2) Dave Sandin breached some fictitious
duty to OPH by alowing his Nevada license to lapse. 1d.

With regard to the first point, the Sandin Defendants had no idea of the pending
cancellation and could not have reminded OPH to pay its premium®. OPH did not dispute that
the Sandin Defendants did not have knowledge of the pending cancellation. As a practical
matter, whether or not the Sandin Defendants had a legal obligation to notify OPH of the
pending cancellation, the Sandin Defendants simply could not have informed OPH of the
pending cancellation, because they didn’t know about it. See Order Granting Defendants Dave
Sandin and Sandin & Co.’s Motion for Summary Judgment, 9 10 (Conclusions of Law), onfile.

Further, in Nevada, insurance agents do not have a fiduciary relationship with their
clients. An*“insurance agent is obliged to use reasonable diligence to place the insurance and

seasonably to notify the client if heisunableto do so.” Keddiev. Beneficial Insurance, Inc., 94

2 In its opposition to the motion for summary judgment, OPH consented to judgment in
the Sandin defendants' favor on the claim for violation of 686A.310. Clearly this claim was not
brought in good faith. See Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 969 P.2d 949
(1998).

3See Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc' s First Set
Requests for Admission, attached to the Sandin Defendants’ Motion for Summary Judgment as Ex. N,
Response No. 1. See also Defendant Oregon Mutual Insurance Company’ s Response to David Sandin’s
First Set of Requests for Admissions, attached to the Sandin Defendants’ Motion for Summary
Judgment as Ex. O, Response Nos. 1 & 2.
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Nev. 418, 420, 580 P.2d 955, 956 (1978).* The Nevada Supreme Court has further stated that
“[a@ninsurance agent or broker does not owe the insured any additional duties other than
procuring the requested insurance.” Flaherty v. Kelly, 2013 WL 7155078 (Nev. Dec. 18, 2013)

With regard to the second argument promulgated by OPH throughout the course of the
litigation, i.e. the fact that Dave Sandin’s Nevada license had expired at the time the subject
Policy was issued, it had nothing to do with the issuesin this case.® The licensing status of a
non-resident agent is purely an administrative matter. See NRS 683A.201(1) & (3). NRS
683A.201 does not provide for a private right of action. Rather, it provides for an
administrative fine. NRS 686A.015(1) provides that “[n]otwithstanding any other provision of
law, the Commissioner has exclusive jurisdiction in regulating the subject of trade practicesin
the business of insurance in this state.” The Nevada Supreme Court has held that matters
within Title 57, including the licensing of agents, is an administrative matter. See Allstate Ins.
Co. v. Thorpe, 123 Nev. 565, 572, 170 P.3d 989, 994 (2007).

In granting summary judgment, this Court stated:

| think that this is one of those cases where maybe the
federal approach i< better than the Nevada approach where
you traverse the legal standard of the pleading early on and
dismiss the cases earlier rather than give parties a chance.
Nevada is a place that believes in giving people a chance
and that’s — that was my intention when | sent you off on
this odyssey and maybe that was a disservice to your client
because | just don't see how &fter everything we can say
that this is anything other than just a contract that fails
because your client didn’t pay hispremium . . ..

| think | have to arant both of these summary judaments.
As| said, you know, maybe the federal systemis better and

* See also Havas v. Carter, 89 Nev 497, 499-500, 515 P.2d 397, 399 (1973) (“the
general rule[is] that an insurance agent or broker who undertakes to procure insurance for
another owes an obligation to his client to use reasonable diligence in attempting to place the
insurance and to seasonably notify the client if he, the agent or broker, is unable to obtain the
insurance”).

® Plaintiff’s own expert agreed that the expired license was a non-issue.
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vou would have saved all this time vou quys spent on the

discovery. | don’'t know. Y ou know, like | said, we want

to give people achance here. . . .
See Transcript of Proceeding dated May 14, 2015, at 46:11-21; 48:16-20, attached hereto as
Exhibit D.

OPH’ s claims were not based on the law or any legal principle. By extension, neither
was its appeal. In opposition to the summary judgment motion, Plaintiff never submitted any
case law to support itstwo theories of the case. OPH knew that it had no legal basisfor its
claims, which fact was underscored by the summary disposition of its claims by the Court but
pursued the claims hoping that ajury would return averdict in its favor out of sympathy for the
tragic situation. OPH then doubled down on its house made of straw and filed an equally
tenuous appeal which was rightfully rejected by the Nevada Supreme Court. The Sandin
Defendants have demonstrated facts sufficient to meet the first factor; i.e. that OPH brought its
underlying claims and appeal in bad faith.

(b)  The Sandin defendants offer of judgment was reasonable
and in good faith in both its timing and amount.

The Sandin defendants served their offer of judgment on February 14, 2013. See
Exhibit C. Thiswas one day after the hearing on the Sandin defendants' motion to dismiss,
where the Court denied the motion. Thus, the offer of judgment was served early on in an effort
to resolve the case before any of the parties expended alarge sum of time and money on the
case.

The offer of judgment for $2,000 was also reasonable in its amount. The Sandin
Defendants felt very confident that they would successfully defend against OPH’s claims,
whether on summary judgment or at trial. The Court ultimately granted summary judgment in
the Sandin Defendants’ favor on all OPH’sclaims. Additionally, at the time of the offer of

judgment, the case was part of the mandatory arbitration program.® In the mandatory arbitration

® Six months after the offer of judgment, OPH filed a Request for Exemption from
Arbitration. The Commissioner granted the request on September 17, 2013. See
Commissioner’ s Decision on Request for Exemption - Granted, on file.
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program, damages are limited to $50,000. Nevada Arbitration Rules 16(B) (“The maximum
award that can be rendered by the arbitrator is $50,000 per plaintiff, exclusive of attorney’s fees,
interest and costs.”). Given the $50,000 cap on damages, the $2,000 offer of judgment was
reasonable at the time the Sandin Defendants filed their first Motion for Attorneys Fees and
Costs, and they remain reasonabl e today in the context of the Sandin Defendants' motion for
additional fees expended on defending OPH’ s appeal.

The amount is aso reasonable in amount in terms of damages. Oregon Mutual’s and the
Sandin Defendants' damages expert, Kevin Kirkendall, cal culated damages under the Policy at
either $10,748 or $54,036.” See Expert Report dated November 29, 2014, Exhibit E. Mr.
Kirdendall never apportioned liability among OMI and the Sandin defendants. The Sandin
defendants, however, correctly assert that their liability would be less than that of OMI.
Therefore, the $2,000 offer of judgment was reasonable in both its timing and amount.

(c) OPH’sdecision toreject the offer and proceed to discovery
and towardstrial was grossly unreasonable

OPH'’ s decision to reject the offer isjust as unreasonable now as it was when the Sandin
Defendants brought their first Motion for Attorneys Fees and Costs. As stated above, OPH’s
claims were brought in bad faith and were not grounded in the law. Therewas no lega basis
whatsoever for OPH’s claims against the Sandin defendants, and Plaintiff never cited to any.
Therefore, OPH’ s decision to reject the offer and proceed through almost two years of arduous
contentious and multi-jurisdictional discovery was unreasonable.

(d)  Thefeessought by the Sandin Defendants ar e reasonable and
justified in amount.

The penalty for rgjecting the offer and failing to secure a more favorable outcome is that
the rglecting party pays costs and fees from the date of the offer forward. The Sandin
Defendants served the offer of judgment on February 14, 2013. At the time that the Sandin

"Mr. Kirkendall calculated damages under two scenarios. Thefirst scenario provides
that OPH’ s lease would be terminate ending September 15, 2012 because the landlord had the
right to cancel the lease upon 30 days notice. The second scenario provides that damages are
calculated through the most recent |ease option date of June 30, 2014. See Exhibit E.
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Defendants previoudly filed itsinitial Motion for Attorneys Fees and Costs, the total amount
expended by the Sandin Defendants was $140,857.00. See the itemized fee analysis from
February 14, 2013 to the present, attached as Exhibit F to the Sandin Defendants’ originally
filed Motion for Attorneys Fees and Costs.

Since OPH filed its notice of appeal, the Sandin Defendants have expended an
additional $18,385.42 in attorneys’ fees and costs for which they now seek recovery. These
fees and costs were reasonably incurred in the usual and normal course of responding to and
dealing with an appeal. A true and correct copy of the detailed billing statements reflecting the
fees and costsincurred by the Sandin Defendant is attached hereto as Exhibit F.2 Seealso Lee
decl. at 115 -17, attached hereto as Exhibit A.

As reflected therein, counsel for the Sandin Defendants spent time, among other things,
reviewing and responding to various communications with the Nevada Supreme Court,
coordinating logistics for mandatory arbitration, preparing mediation briefs, participating in
multiple mediations and settlement negotiations, preparing amotion for attorneys' fees and
costs, preparing areply in support of the same and attending the hearing related to the same,
communicating extensively and routinely with all counsel and the clients, reviewing the record
below in order to append the same to the opening brief, preparing the appendix to Opening
Brief and preparing the Opening Brief on appeal. See Lee Aff. at 21.

The hourly rates of the Sandin defendants' counsel are more than reasonable. The
primary attorney on the appeal billed histime at deeply discounted rates. See Exhibit F.
Seasoned appellate attorney Michael Wall, billed histime at a discounted rate of $160.00 per
hour, as did the other partner PatriciaLee. |d. These attorneys standard billable rates are
$475.00 and $360.00, respectively. SeeLeedecl. at 1122, 23. The hourly rate for the Sandin
Defendants' counsel is more than reasonabl e based on the experience of counsel, the quality of
representation, and results achieved in this case.

Nevada courts have found much higher attorney hourly rates to constitute “prevailing

8All entries reflecting attorney client communications have been redacted.
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market rates.” See, e.g., Cuzzev. Univ. & Cnty. Coll. Sys. of Nevada, 123 Nev. 598, 606, 172
P.3d 131, 137 (2007) (finding that the trial court “properly determined . . . that the $250 per
hour fee claimed by respondents counsel was reasonable.”); see also, e.g., Tallman v. CPS Sec.
(USA), Inc., 23 F. Supp. 3d 1249, 1259 (D. Nev. 2014) (awarding alabor and employment
attorney with over 20 years of experience $400 an hour, and a labor and employment attorney
with four years of experience $240 an hour); see also, e.g., CLM Partners LLC v. Fiesta Palms,
LLC, No. 2:11-CV-01387-PMP, 2013 WL 6388760, at *5 (D. Nev. Dec. 5, 2013) (surveying
rate determinations among cases in the District of Nevada and finding “hourly rates as much as
$450 for a partner and $250 for an experienced associate to be the prevailing market rate’); see
also Easley v. U.S Home Corp., No. 2:11-CV-00357-ECR, 2012 WL 3245526, at *3 (D. Nev.
Aug. 7, 2012) objections overruled, No. 2:11-CV-00357-MMD, 2013 WL 1145138 (D. Nev.
Mar. 18, 2013) (finding $340 an hour to be reasonable in the Las Vegas legal market for
someone with ten years of experience in the areas of |abor and employment law).

There can be no credible dispute that the hourly rates of counsel staffing the appellate
phase of this matter, were not well below industry standards, and therefore, inherently
reasonable.

(e The Sandin Defendants are entitled to their attorneys fees
pursuant to the Brunzell factors.

The fourth Beattie factor (whether the fees sought by the offeror are reasonable and
justified in amount) implicates Brunzell, the 1969 Nevada Supreme Court case that sets forth
factors for courts to consider in rendering attorneys' fees awards. See Gundersonv. D.R.
Horton, Inc., — Nev. —, 319 P.3d 606, 616 (2014), reh'g denied (Apr. 23, 2014) (concluding
that the district court’s failure to consider the Brunzell factors within its Beattie analysis
constitutes an abuse of discretion); see also Brunzell v. Golden Gate Nat’| Bank, 85 Nev. 345,

349, 455 P.2d 31, 33 (1969).° Brunzell mandates that the trial court consider:

°® However, the Nevada Supreme Court ruled that other accepted methods may be used
to calculate attorneys' fees, provided that the Brunzell factors are still considered. See Haley v.
Eighth Judicial Dist. Ct., — Nev. —, 273 P.3d 855, 860 (2012) (*‘[I]n determining the amount
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Q) the character and difficulty of the work performed;
(2 the work actually performed by the attorney;
(€] the qualities of the advocate; and
4 the result obtained.
See Brunzell, 85 Nev. at 350, 455 P.2d at 33.

The first Brunzell factor, i.e., the character and difficulty of the work performed, favors
an additional award of attorneys' feesto the Sandin defendants. Appeals, by their very nature,
are procedurally complex and require close attention to details including a comprehensive
review and understanding of the record below, draconian briefing deadlines and substantive
review of relevant case law in preparation for the Opening Brief. The character and difficulty of
the work performed therefore supports an award of attorneys' feesin favor of the Sandin
Defendants.

Concerning the second Brunzell factor, the work actually performed by the attorney, the
Sandin Defendants were primarily represented by seasoned appellate attorney and partner,
Michael Wall and PatriciaLee, also apartner. See Leedecl at 18. Mr. Wall conducted all
levels of research and drafting in support of opposing OPH’ s appellate efforts. 1d. at 19. Ms.
Lee continued to engage in active mediation and settlement efforts and further managed the
majority of communications with the clients and opposing counsel. Id at §20. The Sandin
Defendants have therefore demonstrated that the work actually performed warrants an award of
attorneys' feesrelative to the work performed on the appeal.

Considering the third Brunzell factor, the qualities of the advocate, the law firm of
Hutchison & Steffen and its attorneys are well known in the Las Vegas community. SeeLee
decl. at 124. Ms. Lee hasworked on this case since its inception as the lead attorney. 1d. at

25. Ms. Lee has over fifteen years of experience in handling commercial litigation mattersin

of feesto award, the court is not limited to one specific approach; its analysis may begin with
any method rationally designed to calculate a reasonable amount,” so long as the requested
amount is reviewed in light of the factors set forth in Brunzell . . .”) (quoting Shuette v. Beazer
Homes Holdings Corp., 121 Nev. 837, 864-65, 124 P.3d 530, 549 (2005))).
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Nevada, seven of which have been as a partner with H&S. Id. a 126. Ms. Lee has been
consistently recognized as one of the Legal Elite, published in Nevada Business Magazine and
has had her advocacy recognized by various groups and organization. See professional
biography of Patricia Lee, attached hereto as Exhibit G.

Mr. Wall took the lead on handling the defense to OPH”s appeal. See Lee decl. at 1 18.
Mr. Wall isan AV Rated attorney by Martindell-Hubbel and has practiced law since 1984. See
biography of Michael Wall, attached hereto as Exhibit H. Seealso Leedecl. at 128. Mr. Wall
also served as a staff attorney for the Nevada Supreme Court for 13 years where he was quickly
elevated to the position of Supervising Staff Attorney. 1d. Seealso Leedecl. at 30. Mr. Wall
has authored more than 100 legal opinions which were published in the Nevada Reports. Id. at
131. Mr. Wall isconsidered by many in the community to be an appellate specidist as
evidenced by the countless CLE’s, panel discussions and lectures given by him over the years
on appellate law. 1d. Seealso Leedecl. at 32. It cannot be argued with any sincerity that the
quality of the advocates staffing the appeal is lacking, thus satisfying this factor in the Brunzell
analysis.

Finally, concerning the fourth and final Brunzell factor, the result obtained, the Sandin
Defendants prevailed on their motion for summary judgment on all claims asserted against them
and then successfully defeated OPH’ s tenuous appeal. This factor clearly supports an award of
additional attorneys’ fees and costs associated with the Sandin Defendants' appellate efforts.

In sum, each of the Brunzell factors support afinding that the Sandin Defendants
attorneys' fees are reasonable. The Sandin Defendants respectfully request that the Court find
that the attorneys’ fees in the amount of $18,385.42 are reasonable and orders an award of this
full amount.

111
111
111
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C. The Sandin defendants are entitled to costs pursuant to NRAP 39.%

Pursuant to NRAP 39, the Sandin defendants are entitled to costs. NRAP 39 states, in

relevant part,

RULE 39. COSTS

€) Against Whom Assessed. The following rules apply in civil appeals unlessthe
law provides or the court orders otherwise:

2 if ajudgment is affirmed, costs are taxed against the appellant. . .

(b) Reserved.
(c) Costs of Briefs, Appendices, Counsel’ s Transportation; Limitation.

Q) Costs of Copies. The cost of producing necessary copies of briefs or appendices
shall be taxable in the Supreme Court or Court of Appeals at rates not higher
than those generally charged for such work in the area where the district court is
located.

2 Costs of Counsal’ s Transportation. The actual costs of round trip transportation
for one attorney, actually attending arguments before the Supreme Court or
Court of Appeds, between the place where the district court is located and the
place where the appeal is argued shall be taxable. For the purpose of this Rule,
“actual costs’ for private automabile travel shall be deemed to be 15 cents per
mile, but where commercia air transportation is available at a cost less than
private automobile travel, only the cost of the air transportation shall be taxable.

3 Bill of Costs. A party who wants such costs taxed shall—within 14 days after
entry of judgment—file an itemized and verified bill of costs with the clerk, with
proof of service.

1 NRS 17.115(4)(c) provides that the Court “shall order the [offeree who failsto obtain
amore favorable judgment] to pay the taxable costs incurred by the party who made the offer.”
NRCP 68(f)(2) providesthat “[i]f the offeree rejects an offer and fails to obtain a more
favorable judgment, (2) the offeree shall pay the offeror’ s post-offer costs, applicable interest
on the judgment from the time of the offer to the time of entry of the judgment and reasonable
attorney’ sfees, if any be allowed, actually incurred by the offeror from the time of the offer.”
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* % %

(5) Lin%ist on Costs. The maximum amount of costs taxable under this section shall
be $500.

* % %

(e Costs on Appeal Taxable in the District Courts. The following costs on appeal
aretaxable in the district court for the benefit of the party entitled to costs under
this Rule:

(2) the preparation and transmission of the record;
(2) the reporter’ stranscript, if needed to determine the appeal;
(3) preparation of the appendix;

(4) premiums paid for a supersedeas bond or other bond to preserve rights pending
appeal; and

(5) thefeefor filing the notice of appeal.

Here, the judgment was affirmed on appeal thus entitling the Sandin Defendants to
recover their costs from OPH. On October 20, 2017, the Sandin Defendants filed a verified
memorandum of costs for amounts totaling $97.92. See Memorandum of Costs, onfile. The

Sandin Defendants are statutorily entitled to these costs.
111
111
111
111
111
111
111
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4. Conclusion.

For the foregoing reasons, the Court should award the Sandin defendants their attorneys
fees from the date of the offer of judgment through the present day, including the additional
costs associated with the appeal as mandated by the statutes.

Dated this 23 day of October, 2017.

HUTCHISON & STEFFEN, PLLC

/s Patricia Lee

Patricia Lee (8287)

Peccole Professional Park

10080 West Alta Drive, Suite 200
LasVegas, NV 89145

Attorneys for defendants
Dave Sandin and Sandin & Co.
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Pursuant to NRCP 5(b), | certify that | am an employee of HUTCHISON & STEFFEN,
PLLC. and that on this 23 day of October, 2017, | caused the above and foregoing document
entited MOTION FOR DECISION ON ATTORNEYS FEESAND COSTSAND
MOTION FOR ADDITIONAL ATTORNEYS FEES AND COSTSASSOCIATED
WITH APPEAL to be served asfollows:

g

=

|0

]

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie, Esg. Robert Freeman, Esqg.

Matthew J. Rashbrook, Esqg. Priscilla O’ Briant, Esg.

MCCLETCHIE SHELL, LLC LEWIS BRISBOIS BISGAARD & SMITH LLP
701 East Bridger Ave,, Ste. 520 6385 S. Rainbow Blvd., Ste. 600

Las Vegas, NV 89101 LasVegas, NV 89118

Attorneys for plaintiff Attorneys for Oregon Mutual Insurance

O.P.H. of Las Vegas Inc. Company

CERTIFICATE OF SERVICE

by placing same to be deposited for mailing in the United States Mail, in a sealed
envel ope upon which first class postage was prepaid in Las Vegas, Nevada,
and/or

to be served via electronic mail pursuant to the parties' consents to electronic
service; and/or

pursuant to Administrative Order 14-2, N.E.F.C.R. 9, EDCR 8.05(a) and 8.05(f),
to be electronically served through the Eighth Judicial District Court’s electronic
filing system, with the date and time of the electronic service substituted for the
date and place of deposit in the mail; and/or

to be hand-delivered;

/s/ Nikki L. Trautman

An employee of Hutchison & Steffen, PLLC

19
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Patricia Lee (8287)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
plee@hutchlegal.com

Attorneys for defendants
Dave Sandin and Sandin & Co.

DISTRICT COURT
CLARK COUNTY, NEVADA
O.P.H. OF LAS VEGAS, INC,, ) Case No.: A-12-672158-C
)
Plaintiff, ) Dept. No.: XXVII
)
V. ) AFFIDAVIT OF PATRICIA LEE IN
) SUPPORT OF MOTION FOR
OREGON MUTUAL INSURANCE ) ATTORNEYS’ FEES AND COSTS
COMPANY, DAVE SANDIN, and SANDIN ) ASSOCIATED WITH APPEAL
& CO., )
)
Defendants. )

COUNTY OF CLARK )
STATE OF NEVADA 3“'

Patricia Lee, being first duly sworn, according to oath, deposes and says:

1. I am a partner with the law firm of Hutchison & Steffen, LLC (“H&S”), the
attorneys of record for defendants Dave Sandin and Sandin & Co. (the “Sandin Defendants”) in
this case.

2. I am fully knowledgeable with respect to all matters herein averred and am
competent to testify to each of them if called on to do so. _

3. I make this affidavit in support of the Sandin defendants’ Motion for Decision
on Attorneys’ Fees and Costs and Motion for Additional Attorneys’ Fees and Costs Associated
with Appeal (the “Motion”).

4, Beginning approximately one year following oral argumenfs on the Sandin

Defendants’ Motion for Attorneys’ Fees , having received no final ruling from the Court, I
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instructed my legal assistant at the time, Kaci Chappius, to sporadically contact Chambers to
check on status of the decision on the Sandin Defendants’ Motion for Attorneys’ Fees

5. Following a consolidation of practice groups and the hiring of a new legal
assistant, Gabrielle Maas-Tyler, I similarly instructed Ms. Maas-Tyler to contact the Court at
regular intervals to inquire as to the status of the Court’s decision on the Sandin Defendants’
Motion for Attorneys’ Fees.

6. Ms. Maas-Tyler routinely reported back that the persons she spoke with were
“hopeful” that a decision would be forthcoming,

7. Ms. Maas-Tyler’s employment with the firm ultimately ceased apprc;ximately
one yeér ago at which point Mrs. Nikki Trautman was hired to be my new legal assistant.

8. Similar to the two legal assistants before her, I instructed Ms. Trautman to
contact the Court’s chambers at regular intervals in hopes of prompting a decision on the
Sandin Defendants’ Motion for attorneys’ fees.

9. Ms. Trautman routinely contacted the Court’s chambers approximately every
two weeks and was similarly informed that a decision was expected soon, or that there was no
new information to divulge.

10.  Beginning approximately mid-2017, Ms. Trautman began reporting leaving
messages with the Court’s chambers with no return call. '

11.  After a few months of receiving no retﬁrn calls, I instructed Ms. Trautman to
cease her efforts,

12 It was unfortunate to have the matter of fees unresolved as the parties attempted
numero.us mediations following OPH’s filing of its appeal.

13 Whether or not the Sandin Defendants would prevail on its request for fees was
a material unknown factor hovering over the parties and impacting every aspect of the
settlement negotiations.

14. A true and correct copy of the offer of judgment this firm served on OPH is
attached to the Sandin Defendants’ Motion as Exhibit C. v

15.  Since OPH filed its notice of appeal, the Sandin Defendants have expended an
2
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additional $18,385.42 in attorneys’ fees and costs for which they now seek recovery.

16.  These fees and costs were reasonably incurred in the usual and normal course of
responding to and dealing with an appeal.

17. A true, correct and redacted copy of the billing statements reflecting the work
performed by this firm is attached to the Motion at Exhibit F.

18.  Both myself and seasoned appellate attorney, Michael Wall, handleci the bulk of
the post-judgment activity associated with this case.

19.  Mr Wall conducted all levels of research and drafting in support of opposing
OPH’s appellate efforts.

20.  Icontinued to actively engage in mediation and settlement efforts and further
managed the majority of communications with the clients and opposing counsel.

21.  Moreover, and as reflected in the attached billing statements, our firm spent
time, among other things, reviewing and responding to various communications with the
Nevada Supreme Court, codrdinating logistics for mandatory arbitration, preparing mediation
briefs, ﬁarticipating in multiple mediations and settlement negotiations, preparing a motion for
attorneys’ fees and costs, preparing a reply in support of the same and attending the hearing
related to the same, comrnuhicating extensively and routinely with all counsel and the clients,
reviewing the record below in order to append the same to the Opening Brief, preparing the
appendix to Opening Brief and preparing the Opening Brxef on appeal.

22.  The hourly rate of both myself and appellate partner, Michael Wall were
substantially discounted on this matter.

23, Mr. Wall’s standard hourly rate is $425.00 per hour and my hourly rate is
$360.00ﬁ per hour, however both of us charged $160.00 per hour for our legal services on this
matter.

24. The law firm of Hutchison & Steffen and its attorneys are well known in the Las
Vegas community.

25, Thave worked on this case since its inception as the lead attorney.

26.  Ihave over fifteen years of experience in handling commercial litigation

3

APP00646




O O NN N B W N e

NN NN NN NN e e e e e R e e e
0 NN AN b R W NN = O 0NNy R WY RS

matters in Nevada, seven of which have been as a partner with H&S.

27.  Some of my other qualifications and accolades are reflected in my professional
biography, a true and correct copy of which is attached to the Motion as Exhibit G. |

28.  Mr. Wall is an AV Rated attorney by Martindell-Hubbel and has practiced law
since 1984.

29. A true and correct copy of Mr. Wall’s professional biography is attached hereto
as Exhibit H.

30.  Mr. Wall served as a staff attorney for the Nevada Supreme Court for 13 years
where he was quickly elevated to the position of Supervising Staff Attorney.

31.  Mr. Wall has authored more than 100 legal opinions which were published in
the Nevada Reports.

32 Mr. Wall is regarded by many in the legal community as an appellaté specialist
as evidenced by the countless CLE’s, panel discussioﬁs and lectures given by him over the
years on appellate law.

53. I declare under penalty of perjury that the foregoing is true and correct to the

best of my knowledge and belief.

Pﬂl
Dated this ﬂ (5 day of October, 2017.

Dalls )

Patricialee \_//
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DECLARATION OF NIKKI L. TRAUTMAN

I, Nikki L. Trautman, hereby declare under the penalty of perjury:

1. I am over eighteen (18) years of age, and competent to testify, and if called
upon, I would testify to the facts set forth in this affidavit. ‘

2. I am an employee at the law firm of Hutchison & Steffen, PLLC, which represents
the Defendants, Dave Sandin and Sandin & Co. in this action. I have personal knowledge of the
facts set forth in this declaration. |

3. I'make this declaration in support of the Motion for Decision on Attorneys' Fees and
Costs and Motion for Additional Attorneys’ Fees and Costs Associated with Appeal.

4. In April 2017 I was tasked with contacting the Law Clerk in Department 26, Tamra
Loudina, every few weeks to check on the status of the Court’s decision on Defendants David
Sandin and Sandin & Co.’s Motion for Attorneys’ fees and costs.

5. For several months, I left voice mails for Tamra Loudina every two, to three weeks,
regarding the status of the decision and never received a return phone call from the Court.

6. In August or September 2017, I ceased efforts to contact the Court after not
receiving any return phone calls.

7. This declaration is made I\mrsuant to NRS 14.090.

8. I declare under penalty of perjury that the foregoing is true and correct to the best
of my knowledge and belief. '

DATED this Q0% "day of October, 2017.

.

NIKKI L. TRAUTMAN #
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Patricia Lee (8287)

Z Kathryn Branson (11540)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel: (7023 385-2500

g e
branson@hutchlegal.com
Attorneys for defendants
David Sandin and Sandin & Co.
DISTRICT COURT
CLARK COUNTY, NEVADA
O.P.H. OF LAS VEGAS, INC., ) Case No.: A-12-672158-C
Plaintiff, % Dept. No.; XXVII

v )
RN BRI | OPPEROTOPMINT
&Co., o )

Defendants. 3

TO: O.P.H. OF LAS VEGAS, INC,; and

TO: MAGGIE MCLETCHIE, ESQ,, its attorney of record:

Pursuant to NRCP 68 and/or NRS 17.115, defendants Dave Sandin and Sandin & Co.
(the “Sandin defendants™) offer judgment to be taken by plaintiff, OPH of Las Vegas, Inc.
(“OPH™), against the Sandin defendants in this action, in the amount of TWO THOUSAND
DOLLARS AND NO/100 ($2,000.00).

This offer precludes a separate allowance of costs, fees and interest.

This offer is made for the purposes specified in NRCP 68 and/or NRS 17.115 and to
resolve all claims set forth in OPH’s complaint against the Sandin defendants, as alleged in
OPH’s complaint on file herein. This Offer of Judgment should not be construed as either an

admission that any individual or entity is liable in this action, or that OPH has suffered any
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specific damages. Accordingly, and pursuant to the foregoing rules and statutes, judgment
against the offering defendants may not be entered unless specifically ordered by the District
Court. |

Pursuant to NRCP 68 and NRS 17.115, this offer will expire ten (10) days after the date
of its service on OPH.

DATED this [_[Z/ %ay of February, 2013,

ON & STEFEE

Z. Kathryn Branson 40)

Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, NV 89145

Eleeutc egal.com
branson@hutchlegal.com

Attorneys for defendants
David Sandin and Sandin & Co.
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Electronically Filed
05/26/2015 02:28:08 PM

‘ . .
TRAN W;‘* & f
DISTRICT COQURT CLERK OF THE COURT

CLARK COUNTY, NEVADA

Kok Kk Kk X

0,P.H. OF LAS VEGAS, INC.,
CASE NO. A-12-672158
Plaintiff,

vs. DEPT. NO. XXVI
OREGON MUTUAL INSURANCE

COMPANY, DAVE SANDIN, SANDIN
AND CO.,

)
)
)
)
)
)
)
) Transcript of Proceedings
)

)

)

Defendants.

BEFORE THE HONORABLE GLORIA STURMAN, DISTRICT COURT JUDGE

ALL PENDING MOTIONS

THURSDAY, MAY 14, 2015

APPEARANCES:

For the Plaintiff: ROBERT L. LANGFORD, ESQ.

For the Defendants: PATRICIA LEE, ESQ.
ROBERT W. FREEMAN, ESQ.
PRISCILLA L. O’BRIANT, ESQ.
MICHAEL S. KELLEY, ESQ.

RECORDED BY: KERRY ESPARZA, DISTRICT COURT

TRANSCRIBED BY: KRISTEN LUNKWITZ

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.

Page 1
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They would spend all day doing that. That’s all they would
be doing if they had to do that. So, --

THE COURT: Thank you.

MS. LEE: And so I would just say it just kind of
shows kind of how far out this duty that they’re trying to
create extends and I think it’s a slippery slope and I
think it’s dangerous and I think we have Terracon in place
for exactly that reason.

THE COURT: All right. Thanks.

MS. LEE: Thanks.

THE COURT: Mr. Langford, I think that this is one
of those cases where maybe the federal approach 1s better
than the Nevada approach where you traverse the legal
standard of the pleading early on and dismiss the cases
earlier rather than give parties a chance. Nevada is a
place that believes in giving people a chance and that’s --
that was my intention when I sent you off on this odyssey
and maybe that was a disservice to your client because I
just don’t see how after everything we can say that this is
anything other than just a contract that fails because your
client didn’t pay his premium and -- I mean, when I saw the
arson motion, I was like: Why would you even want to
mention arson? Arson is insane. Nobody would commit arson
if their policy was lapsed. Who -- why would you even want

to bring it up? It’'s insanity to even bring up arson. It

Page 46
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a contract that said: Oh, yeah, I'm happy to come back to
you. By the way, I'm just so forgetful, I have no
calendaring system, I’m terribly disorganized, will you let
me know if you ever see a notice of cancellation on me,
will you let me know because I’1ll pay it, but I'm just
really bad at recordkeeping?

Maybe then you’d have an expect -- you’d have
something you could act on, but there’s nothing here that
tells me that Mr. Sandin knew that he was expected to keep
doing this, that he agreed to keep doing this. I just --
you know, I was -- I thought maybe there was something out
there and, you know, in Nevada we give people a chance and
gave your client a chance to see if he could prove these
causes of action. I just, in the end, as a matter of law,
I think they both fail.

I think I have to grant both of these summary
judgments. As I said, you know, maybe the federal system
is better and you would have saved all this time you guys
spent on the discovery. I don't know. You know, like I
said, we want to give people a chance here and I just feel
bad. I want you to know I really do. I personally feel
really bad about this one, but I don’t think I have any
choice. As a matter of law, I think both causes of action
fail. So I’'m going to grant both motions.

MS. LEE: Thank you, Your Honor.

Page 48
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irkendall Consulting Group, LLC

1522 West Wernr Springs Roud, Hendetsor, NY 89014 » Telephone: 702-313-156(0°s Fux: 7023131617

November 29, 2014,

Priscilla L. O Briant, Esg.

Lewis Brisbois Bisgaard & Smith

63838 South Raiubow Boulevard, Sulte 200
Las Vegas, Nevada 89118

Michae! S. Kelley, Esq.
Hutehison & Steffen

Pecgole Professional Park

10080 West Alta Diive, Suite 200
Las Vegas, Nevada 89145

RE:  Q..H. of Las Vegas, Tne, ¥. Ovegon Mutual Insurance Cormpaty, st al,
Clatk Gounty District Court Case No: AV2672158-C

Pear Ma, O Briant and Ms, Branson.

T am providing you with this sscond supplérient report of my -opinions wncemih‘g' gconontie damages
alfeged by O.P.H. of Las Vegas, Inc. (POPHY i its.suit against Oregon Mutual Inswrance Company
(“OMIC™), Specifically, T have set forth calenlations of ceonomic demuges to OPH in the attaclied exhibits,
Addivionally, 1 have addressed o nwnber-of Ms. Helnz's comments made i hier most recent report daled
July 21, 2013, The following sections of this répors set forth iy wderstanding of the backgroumd of this
watier,. additional documents received since the: dates of my initial and first supplemental reports, my
calealation of sconoimic damages to OPH and my comments cosicerning Ms. Fleinz's most recent rerpot.

Background

On August 16, 2012, a fire allegediy destroyed the building and its contents focated at 4833 W. Charleston
Bled, At the time of the subject fire, The Original Paneake House of Las Vegas, Inc., (fOPH"™) was
operating a restaurant bosibess pursoant 1o 2 lease dated Jane 30, 1999, ar that location, LOPH is alleging
through its expert, Maty Heinz, cconomic damages totaling $1,424.012,

Documents Reviewe
Documents utilized and/or reviewed by me-in the preparation of this report include the documents Jisted in
my previous reports dated June 4, 2004, and July 16; 2014 and the followiug documents:

! See Bates OPHA124 ~ OPHOLS3.
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iseilla L. O Briant, Esy.
Micheel S. Kelley, Esq.
November 20 2014
Page 2 of 3

«  Report of Mary Heinz, CPA, Julv 21,2014

Economic Damapes

‘Economic dumnages. are caleulated without regard to Hability under three: caﬂ;gnﬁeﬁ. Those ‘catégories
include lost profits, the value of destroyed inventory and the value of tenant improvements and betterments
Darnages are summarized in Table Land calculated on Exhibits A through C wﬁich-accampany this report.
Lost ;pmﬁ‘ts.and:tha value of tenant improvements and betterments are caleulated under two scenarios. Lost
prafits and tenant improvarhcnts and begerments: under the first scenario wtitize a 3eday lease ,period_
ending Sepieraber 13, 2012, Lost praﬁts- and tenant improvements under the second scénario are based
uport a 683 day damage period of through the duration of the most recent lease option daie of June 30,
2014

Lost-Profits ¥ TG kY 13,716
Inveatory § 8,460 R 8,460
Tenant Fmprovements & Betterments. s 1,548, $ 31,861
_ Total Lasses o _ ‘$7 10748 $ 34,036

Inventory is valued at the amounts listed by OPH in its invVentory listing, Restaurant-equipracnt is valued
here it its book value absentevidence from the plaintift copeerning actual cash value, Restaurant equipment
and sigpage are oxcluded from the damage categories as actual cash value is to be_,_pa'ki enly upon
replacement,

Repore of M, Heing, duly 20, 2014,

In her report dated July 21,2014, Ms, Hienz states, “Mr. Kirkendall caleulated the foss payment on a
proportionate basis of the original costs for fenait improvements:and bettermenits baved ‘on- whien repairs
arenot made g::r.m’nptli* as st forth-in the insurance policy. However, the building was completely destroyed
by a fire and the building was riot owned by OPH. Theref;:fe,'the-tenamf-'im‘prm*emcm-repairs: could not be
made and Oregon Mutual Tasurance Company did not honor this policy.”” To the exterit it is deterinined
that the insurance cobiract reference 1o fepairs tefers only to a non-destroyed property Ms. Heinz would be.
corvect that repairs could ot be made. However, to the extent ropaits could entall re-tonstiruction of the
subject property’ Ms. Hoinz ‘would be mistaken. I am. not aware of anything precluding. OPH from
negotiating with the landlord to have the-property: rebuilt such that OPH opcrations. could have continued

2 e M. Hetnzs report dated July 25,2014, 9. 1.

APP00659



Priseilla 1. Q' Briant, Esg.

Michael §. Kelley, Esq.

November 29, 2014

Peige 3 of S

within a reasonable time period. Reference to OPH's non-ownership of the subject property is irralevant as
the category of damages is “tenant” improventents and betterments, A tenant s nota landiord and certainty,
at least in this case, OPH was not its own tandlord.

M. Heinz stated “Mr. Kirkendall discusses an ethail dated May 18, 2011 regaiding the landiord’s intent to
terminate the Jease ithe found a replacement tenant. As of Augnst, 2012, OPH was.still leasing the space
which indicates. that fair value rent was being paid and no replacement tenant woutd be found,™ The smail
refeteiiced by Ms. Heinz indicates that.the lease:was tenminated by the landlord on ot about the date of that
email, OFH was accupying the subject property-on a month-to-month basis and not pursuant to a longsterm
jease. The fact that rent was being paid by OPH as. of August 2012 indicates only that rent was being paid
as of August 2012. A conclusion that no tenant would be found, absent evidence, is speculative, Ms. Heinz
has no reasomable basis upon which to couchude that QPH would have continued lsasing the subjéct
property through April 30, 2016. The very furthest.one ghtiwasonablyca.tt:u]aicfdamages, and thes only
if the triep-of-faet determined that the lease bad not besh tenminated as of May 18, 2011, would have been
June 30, 2014, the date through which the most recent option 1o renew would have extended.

Spesiking of lost profits Ms. Heinz ihade the following statement, ... Oregon Mutal Tnsurance Company
paid on a claim forthe loss-of gross income for Seturday, Angust 11, 2012, wtaling $4.847.20. The claim
was based on a Teteer dated September 10, 2012, provided from Ms. Linda Snyder,-office mandger, of OPH.
The letter Inciudes documentation Veriﬁ/iﬂg*tﬁe daily revenwe from July throngh Awogust 10, 2012 to
calenlate a %5 week Saturday average” in which the ¢laim was. aceepted and paid by Oregon Mutial
Insurance Company: Ms. Linda Snydet providedﬁlt:o. the insurance company the same documentation and
miethodolegy verifying the daily revenue from January, 2012, through Augest, 2012.” Documentation
refating to losses Tor a previous claini.do-niot constitute calcufations for the subject claim, The parpose of
Ms. Heinz’s reference.to “documentation and methodology™ is not clear a§ -shie reference no patticular
‘documents by’ Bates. or other reference: To the extent Ms, Sayder performed any cafoulations, such
docurentation has not been provided to me a3 of this writing. Additionally, it is not clear whether Ms.
Heinz is advocating for the calcolation of damages based apon & gross revenugs measure. Given her
calculations of tost profits based upon pet income plus officer compensation #nd management fees, such
advocaey would be contrary to her own methodology.

Fees

My ratey are ag follows:
Analysis and Docwnent Roview $338 per hour
Secratarial $ 75 per howr

*Thid,
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Prisetita L, O Briant, Esq,
Z. Kathryn Branson, Esg,
November 29, 2014

-Fv:i‘gé,’ 4of §
Testiraony- $454 per bour

The above opinions ave:based upon analyses performed to date. 1 reserve the right W update this report
based on iiformation and/or events. which may occur or become known to Tae i connection with the above
referenced Htigation proceedings. Such documentation and/or events may impact my avalysis and that
impact may bematérial. Thank you for theopportunily to serve yourin this magter. If you bave any guestions
concerning this reportof my opinions please call ixve.

Bincerely,

Kevin B. Kirkendall,
MBA, CPA-CGMA, CFE

Kevin B, Kirkendall, MBA, CPA, CFE
Kirksndall Consulting, Geoup, L.L:C.
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Exhibit A - “Tenant linprovéiments & Bettermehts
Exhibit B = Damage Suntraary
Fxhiibit C - Heinz Financial Projections:
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OPH v, Oregon Muituol Insurance Company, et al.
Lost Profits Analyses ’

Tenant Improvements & Betterments

Exbibit A

Newt Thisexhiblt sore tovels eafesststion of foss payinsnts Tor beanie' i
tinpinvdients and. fumiitine and fiwies Haeed wpon pageaph £
That pitragraph. insfieate

Tidggprovarsents ard holsrmiems G
d.4$yotite Oregon Mutial. (s ‘anw‘f’u}

b dosy parveneat s to e aloilaed as the oviginid cose mut

nens Smpriveemngs) fcluding leasehotd
5t Batas OPHOUS000L
s b b days From e sy (o the

cxpiration of fie joase whiich tursher i dien dvided by he il of diwx frond the insteitdtion of & ampz GNLTGRR 8 1 EXpIAtEoN O i tiase

“Fhe _-'icilowmz saloRetions A s fonmed sdnder e Scumacin

Loadloed!s Intent toy rerqiinate the-lesse for cause upon securing i sephucement teraad for te solject ouilding. OPH vias

Snorbeiire the losw.date it appreass hat OFH kad texelyed notfce of e
nformed fag o

securing savivemnt ey wonlkd seeoive 30 diyy mie o Vasate the phemisel, Accordingly, d Timtseenario.galouidtes tha inss payimen;
wedating 1o ldechedd Imgrovieusiue sad forniture wid l\x'um hused wpon e asmmpion i e semining wnreodhe sabject loase was

5Y(bY states that “Ii yourfeasecontuing a

J-days, Pasagraph B-6.

) ption; fie expiration ot thie seresatoption periad-wilt feplace

The e pivation of i lease i shis progeiure ™ The tuitind foase bévveen OPH and i infeial hulstlord was dared Seplember 3, 1999, with g rom

‘comnncoment date of Sptember 1, 3999, aid'an. »‘(*!?ak(m e
*ﬁ’ semewad ifiie loase for an additionad §-yones: Chi Jing 30

senpwal option, {8
venr bense period was 10 begin Gu fuiy 1
“ralevtating e Joss payment, given the poticy. lngugpe nosed above, s S8 @30, 2614,

Dt wf Logs €4}
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OPH v. Oregon Mutual Insurance Company, et al.
Lost Profits Analyses

Damage Summary

ExhibitB

Scenario § Sgenario 1Y

Lost Profits (1} $ 744 13,716
Inventory (2) ' 8,460 8,460
Leasehold Improvements (3) 1548 31,861
Restaurant Eguipment {4) - ~
Signage (4) _ - -
Totals $ 10.748 % 54,036
& Qgg;‘ »

(1) Scenario!lest profits-sie based upon a 30 day domage period extending from August 16, 2012
throtiggh September 15,2012, From M, Heinz's projected OPH ordinary husiness income for
the remaindar of 202 of $3,380, daily income of $24.67 is calowlated, This figare maltiplied by
30 days indicates Jost profits of $740. Scenario 11 lost profits ave coraprised of 2012 ovdinary
business income plus 8.3 months of 2013 ordivaty business income,

{2) Based upon OPH's inventory listing.

{3) See Exhibit A, »

{8) Damages for restaurant equipment-and signage ave excluded from the caleulations as-cash valuk
for these ftems 15 to be paid only upon replacement.
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AREAS OF PRACTICE

Business & Commercial
Litigation

Family Law

Healthcare
Professionals
Advocacy

UTCHISON

ATTORNEY:

PLEE@HUTCHLEGAL.COM

Patricia Lee Is a partner of the Firm practicing primarily in business and commercial
litigation, including, but not limited to, partnership/shareholder disputes, contract
enforcement/defense, non-competition agreements, and commercial lease review
and litigation, and family law. In addition, Patricia also practices in the areas of
trademark registration and litigation, collections, mechanic’s liens/foreclosures, and
medical claims billing. Patricia’s range of experience allows her to manage the legal
needs of entrepreneurs and small business owners through the Firm's program
entitled The Legal Solution for Entrepreneurs & Small Businesses.

Patricia hails from the small town of Lompoc, California, where she graduated near
the top of her class. She attended the University of Southern California and obtained
a dual degree in psychology and communications in 1997. During her time at USC,
Patricla received several accolades for her academic excellence and dedication
to campus and community activism. Among the awards she received were the
Thurgood Marshall Leadership Award and Order of Troy for academic achievement.

After graduating from USC, Patricia worked for one year as an employee at the
California Science Center in Los Angeles, California, and assisted in the establishment
of the Rosa Parks Community Computer and Learning Center for inner city youth.
She then attended the prestigious George Washington University Law School where
she obtained her juris doctorate in 2002, Patricia joined the team of Hutchison &
Steffen immediately after her graduation from GWU.

Patricia’s dedication to community activism continued at GWU where she was
elected as the Community Service Director for the Student Bar Association as well
as the Student Director over the Small Business Clinic where she assisted small
businesses in economically distressed communities with their legal needs. She also
gained valuable legal experience as an intern for the United States Department
of Justice, the United States Postal Service, and for a private practitioner focused
primarily in employment and labor law, and criminal law.

Today, Patricia serves as a volunteer attorney for the Child Advocacy Program where
she represents abused and neglected children in Clark County, Nevada. in addition,
she previously served as Treasurer of the Las Vegas Chapter of the National Bar
Association, and is the current President of the Las Vegas Chapter of the National
Bar Association Foundation. In 2010, Patricia was appointed by Governor Gibbons
to serve as Chair of the newly-established Nevada Crime Commission. In 2011,
Patricia was appointed to serve as a member of the Self Help Center’s Steering
Committee by Eighth District Court Judge Elizabeth Gonzalez. In 2012, Patricia
began serving on the Pro Bono Advisory Council to support the efforts of Legal Aid
Center’s Pro Bono Project and she was named Legal Aid’s Pro Bono Attorney of the
Year. Also, the Las Vegas business publication In Business Las Vegas honored Patricia
with its “Women to Watch 2010” award. In 2013, Patricia became the first Nevada
attorney to receive the American Bar Association’s national Pro Bono Publico Award
for her demonstrated outstanding commitment to volunteer legal services for the
poor and disadvantaged.
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When Patricia is not working for the Firm, she enjoys spending time with her husband, Ronnie (a small business owner),
and their two children, Brianna and Devin. Patricia also enjoys traveling and reading, and is an avid sports enthusiast.

Representa‘éive Engagements

Patricia has litigated a wide spectrum of commercial cases born inside and outside of litigation, including a litany of
evidentiary hearings related to preliminary injunctions. Patricia represented a medical provider against a large insurance
carrier for, among other things, wrongfully denying numerous medical claims. The trial resulted in a judgment in the
client’s favor totaling over one million dollars and more than ten times the amount offered before trial. Convention Center
Drug, Inc, et. al. v. NevadaCare, et. al. Case. No. A419252 (Dept. 15, Las Vegas, Nev. 2005).

A two-week trial before a three-judge arbitration panel regarding claims by a shareholder against officers and directors
of an energy company raising issues of corporate governance, breach of fiduciary duties, and try-out of minority interest
resulting in a judgment in favor of clients. Mitchell v. Freeman, et al,, Case No. A503996 (Dept. 20, Las Vegas, Nev. 2009).

Defense judgment in favor of client at trial involving alleged damages for constructive trust and interference with
prospective business advantage and profit. Conte et al. adv. Reed, Case No. A416459 (Dept. 3, Las Vegas, Nev. 2009).

After week long evidentiary hearing, successful procurement of preliminary injunction restraining a former executive level
employee from illegally competing against her former employer in contravention of her non-competition agreement and
subsequently obtaining an order of contempt in violation of the injunction. ESP Wireless Technologies, Inc. v. Fingl, et. al.,
Case No. A468139 (Dept. 13, Las Vegas, Nev. 2005).

Voided rescinded contract on motion for partial summary judgment avoiding multi-million dollar liability exposure for
client. Johnson Law Group, P.C, et. al,, v. Advanced Client Solutions, LLC, et. al., Case No. A-10-612447-B, Dept. 11, Las Vegas,
Nev. 2010).

On first day of trial, settled multi-million dollar marital estate in high value divorce action in Nevada Family Court. Sharon
D. Lipscomb v. F. Ronald Smith, Case No. D-11-444324-D (Dept. J, Las Vegas, Nev. 2012).

Multiple successful trademark registration and renewals with the United States Patent and Trademark office including
but not limited to: Michael Godard, Oh My Godard Gallery, Pool Studio, $S Structure Studios, Vizterra, SE3D (with design),
SE3D (std. character), Leaf Design, Field Ready, Lunas Construction Clean Up, Lunas Recycling, Gelato Café.
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MWALL@HUTCHLEGAL.COM

Michael K. Wall is a partner and an AV-rated attorney by Martindale-Hubbell’. Michael
practices primarily in the areas of appellate law, business and commercial litigation,
landlord/tenant law, and insurance defense,

A native of Utah, Michael received his B.A. degree in English with a minor in German
from the University of Utah in 1981, magna cum laude, and his Juris Doctorate
degree from the University of Utah College of Law in 1984 (top 15% of his class).
Michael was a semi-finalist in the Roger Traynor Moot Court Competition, which
earned him a position on the National Moot Court team. He was also selected as
a William O. Leary Scholar six times (the maximum number possible). As a law clerk
in the Tax and Business Regulation Division of the Utah Attorney General's Office,
Michael participated in the revision of Utah's Sales and Use Tax Code.

After law school, Michael became a Nevadan. He was employed by the Nevada
Supreme Court as a staff attorney for 13 years. After only eighteen months at the
Court, he was promoted to the position of Deputy Supervising Staff Attorney, and
he was later elevated to the position of Supervising Staff Attorney, He served as
the Supervisor of the Court’s legal staff for eight years. While at the Court, Michael
served as Chairman of the Committee on the Intermediate Appellate Court, and as
a member of various other Supreme Court Committees. He participated as a lecturer
and panel member in CLE seminars, and spoke before numerous groups on the
subject of appellate practice. Michael drafted more than a hundred legal Opinions
for publication in the Nevada reports, and edited and otherwise participated in the
drafting of hundreds more.

AREAS OF PRACTICE

Appellate Litigation
Business & Commercial
Litigation
Insurance Defense
Landlord/Tenant
Professional Liability

Defense After leaving the court, Michael practiced law privately in Carson City before joining
Hutchison & Steffen in 1998. He also continues his participation as a lecturer on
appellate practice. Michael has presented numerous CLE's and presentations on
appellate practice to various groups, including Nevada Supreme Court Seminars, the
NJA, the NTLA, and he has been a regular lecturer for NBI. He is presently a member
of the Nevada Supreme Court’s Bench Bar Committee, which provides advice and
recommendations to the Court, He has served on various Supreme Court and District
Court special committees, and has been involved in redrafting and studying multiple
statutes and court rules, He is admitted to practice in both state and federal courts in
Nevada and Utah. "

Michael is married and has two children. His son is pursuing a Ph.D at the University
of Utah and his daughter graduated valedictorian of two undergraduate classes at
the University of Utah, earning two B.A. degrees, and is planning to go to law school.
In his free time, he enjoys reading, dining, attending plays and the opera, the beach
and skiing, among other pastimes.

Representative Engagements

Mr. Wall has extensive litigation experience in state court and before arbitrators.

He has appeared before the Federal Tax Court, tried many bench and jury trials to
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conclusion in District Courts in Nevada and Utah, and has argued on numerous occasions before the Nevada Supreme
Court and the U.S. Ninth Circuit Court of Appeals. His cases include:

A defense award in the client’s favor and a finding of defamation in favor of the client on the counterclaim in a week-long
jury trial in an Americans with Disabilities and medical malpractice case in Kim adv. Morehouse, Case No. A403729 (Dept.
18, Las Vegas, Nev. 2001).

A reversal of a summary judgment and the adoption of a substantial change in the law of escrow agent duty in Mark
Properties v. National Title, Case No. 32954 (Nevada Supreme Court, 1999).

Successfully limiting client’s damages in a four-day bench trial in Sunrise Park & Robbins adv, Kleve, Case No. A352719
(Dept. 2, Las Vegas, Nev. 1998).

Successfully defending a homeownet’s association from claims of improper incorporation in a bench trial in Lake Mead
Homeowners Assn, adv Whitehead & Byrd, (Dept. 17, Las Vegas, Nev. 2002).

Obtaining a favorable judgment in favor of a landlord in a commercial lease dispute in a bench trial in Bubbles
Management v. Bubbles, LLC, (Case No. 01C-011322-001 (Dept. 4, Justice Court, 2002).

Serving as lead appellate counsel and associate trial counsel in a case that ended in a 17-week jury trial (after 10 years
of litigation) against the State of California's taxing authority involving numerous torts and resulting in a jury verdict in
the client’s favor of over $138 million in compensatory damages and $250 million in punitive damages, one of the largest
jury verdict awards to a single plaintiff in U.S. history. Before trial, the case went before the Nevada Supreme Court on
petitions for writs twice, and before the United States Supreme Court once. Both Courts affirmed the client’s right to
proceed to trial despite constitutional defenses asserted by the taxing authority. Hyatt v. Franchise Tax Board, Case No.
A382999 (Dept. 9, Las Vegas, Nev. 2008). The case is now pending before the Nevada Supreme Court on appeal.

Obtaining a decision issuing a writ of mandamus in a case involving the application of the 5 year rule of NRCP 41(e),
declaring that rule to be jurisdictional, which made substantial new law. Cox v. Eighth Judicial Dist, Court, ___ Nev.___,193
P.3d 530 (2008).

Representing NIGA in obtaining clarification of important statutes regarding coverage for claims in insolvency cases, both
in district court and on appeal. MGM Mirage v. Nevada Ins. Guar. Ass'n, ___ Nev. ___ 209 P.3d 766 (2009).

Acting as lead appellate counsel in case involving many large pharmacies and successfully defending district court
decision regarding the scope of pharmacist liability to third parties injured by customers, making substantial law, Sanchez
ex rel. Sanchez v. Wal-Mart Stores, Inc., Nev. __, 221 P.3d 1276 (2009).

Obtaining reversal of a district court order In an automobile accident involving claim of medical malpractice, This case
made substantial new law in Nevada concerning statutes of limitation in contribution and indemnity cases. Saylor v.
Arcotta, ___ Nev. , 225 P.3d 1276 (2010).

Obtaining reversal of a district court order, family division, in a third-party visitation rights case, making significant new
law in Nevada. Rennelsv. Rennels, - P.3d ---—-, 2011 WL 3359932 (Nev.), 127 Nev. Adv. Op. 49 (2011).

In addition, Mr. Wall has participated in numerous arbitrations on behalf of insurance carriers and their insureds and has
limited the damages in those cases, and has tried dozens of cases in Justice Court.

Mr. Wall is regularly consuited for his experience in appellate litigation in various matters.
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