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 Las Vegas, Nevada; Tuesday, November 17, 2015 1 

 2 

[Case called at 9:13 a.m.] 3 

MS. WEAVER:  Good morning, Your Honor.  Melinda Weaver on 4 

behalf of O.P.H. 5 

THE COURT:  Okay.   6 

MS. LEE:  Good morning, Your Honor.  Patricia Lee, Bar 7 

Number 8287, on behalf of the Sandin Defendants.   8 

THE COURT:  Okay.  All right.  And nobody present from -- on 9 

behalf of Oregon Mutual?   10 

MS. LEE:  I don't anticipate them --  11 

THE COURT:  They're -- the parties to this, they didn't -- okay.  12 

All right.  Good enough.  All right.  Thanks. 13 

All right.  Counsel, if you want to begin.   14 

MS. LEE:  Sure.  Your Honor, this is our motion for attorney's 15 

fees and costs under N.R.S. 68, offer of judgment Rule.  After having 16 

reviewed the opposition that -- the court issues that counsel seems to take 17 

with the motion itself is that they argue that they did bring their claims against 18 

the Sandin Defendants in good faith, and that the offer was unreasonable in 19 

both timing and amount.   20 

As far as the good faith element, Your Honor, you know, there 21 

was no case law to support liability for these brokers.  Now, understanding 22 

that Your Honor did deny a motion to dismiss, understandably, we don't have 23 

an eight ball fan -- standard here in state court, and Your Honor fairly allowed 24 

the case to proceed on merits, but did admonish counsel that there was an 25 
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uphill battle to be fought.  There was no statutory support for liability either 1 

because a broker's only duty to the insured is articulated in case law, and 2 

states clearly that they have a duty to procure the insurance requested or 3 

timely notify the insurer that they were unable to do so.  None -- neither of 4 

those two duties were breached or alleged to have been breached.  Instead, 5 

what they did is they took this inconsistent position in their pleadings where 6 

they said OMI failed to give notice to the brokers, and the brokers therefore 7 

did not know that the policy was in jeopardy of cancellation.  Nonetheless, the 8 

brokers had a duty to notify them that their policy was in jeopardy and was 9 

facing cancellation.   10 

This was not a good faith claim, Your Honor.  They knew prior to 11 

the cancellation, it turns out that discovery showed, that the policy was in 12 

jeopardy of cancellation, and actually wrote a check to try to cover the 13 

balance so the policy would not cancel.  Their controller or accountant actually 14 

testified during her deposition that somehow the check never got mailed out 15 

before the cancellation date, which then resulted in the policy termination.  16 

The only reason why that policy was terminated was because they did not pay 17 

their premium.  It had nothing to do with Dave Sandin not being a licensed 18 

broker in Nevada.  He had allowed his license to lapse temporarily.  They tried 19 

to hang their hat on that; only to abandon that claim during the summary 20 

judgment stage, therefore admitting that it had no legs and no merit.   21 

As far as the timing and amount, Your Honor, at the beginning of 22 

this case, Your Honor will recall that this was in mandatory court, Annexed 23 

Arbitration, where the amount in controversy is capped at  $550,000.  We had 24 

discussions with Ms. McLetchie and Robert Langford in the beginning asking 25 
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if they were, in fact, going to exempt this case from arbitration.  At which point, 1 

they declined to do so until they did offers of judgment in excess of $500,000.  2 

And when we brought up again the cap in arbitration, I think they realized their 3 

issue, and then moved to have the case remanded and carried over -- bound 4 

over to the district court, which was permitted.   5 

But these type of things, as well as not disclosing their expert on 6 

time, caused a lot of delays.  We were doing discovery in this case for two-7 

and-a-half years.  Sixteen depositions were taken; twelve were out of state.  8 

There were multiple -- as well as multiple experts were retained.  So we had 9 

to go through all of this -- all of this motion practice and discovery based on a 10 

really bad faith claim and based on the strength of the case, which was 11 

summarily disposed of during the summary judgment stage.  Based on the 12 

maximum amount of recovery at the time, the amount offered was reasonable 13 

in both its amount and in the timing.   14 

As for costs, Your Honor, they don't dispute any of the costs 15 

except for the expert witness fees.  We understand that statutorily it is capped 16 

at $1,500 per expert, however we would ask that we get all of our expert fees 17 

because we were forced to disclose an expert on broker liability based on 18 

their claims that they brought.  They didn't even disclose an expert for broker 19 

liability.  Again realizing their error, tried to do so in rebuttal, which is improper 20 

under the rules.  If that issue is raised, they needed to have disclosed an 21 

expert preliminarily, which they failed to do.  So then we had to kind of do the 22 

staggered disclosure, because the discovery commissioner didn't want to 23 

prejudice their defense, understandably, but again, our client bore the cost of 24 

that.   25 
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So as far as the amount of fees that we're seeking, Your Honor -- 1 

we charged rock-bottom rates on this case.  My normal hourly rate is 360 to 2 

420.  We charged 160 an hour for my time in this case.  I'm a partner at a law 3 

firm.  The associates that worked on this case billed their time at $140 an 4 

hour, which is a paralegal's rate by anyone's standards.  And we competently 5 

handled the case, and we ended up winning on summary judgment.  So when 6 

looking at the Beattie factors and the Brunzell factors, this Court has wide 7 

discretion to grant us our attorney's fees.  We don't think that they're 8 

unreasonable in amount, and we'd ask that they be granted under Rule 68.   9 

THE COURT:  Thank you.   10 

Counsel?   11 

MS. WEAVER:  Okay.  Thank you, Your Honor.  I'd like to start 12 

first with the expert amount.  Again, experts are statutorily capped at 1,500.   13 

THE COURT:  Um-hum.   14 

MS. WEAVER:  Counsel's simultaneously arguing that this – 15 

shouldn’t have survived a motion to dismiss, that the liability was apparent 16 

from the statute, but at the same time states that they needed an expert in 17 

broker liability.   18 

As far as the merits of this claim, at the time that this claim was 19 

filed, a lot of the facts hadn't been flushed out in, for instance, whether or not 20 

there was an actual notice to O.P.H. that they were delinquent, whether or not 21 

there had been a check cut by the controller, also whether it was custom and 22 

practice for the broker at the time to notify his client that his insurance was 23 

about to be terminated, and whether custom and practice could actually 24 

establish a fiduciary duty to O.P.H.  25 
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In regard to the amount of the fees, for a majority of this case, it 1 

was in arbitration.  We went through the -- those details just now.   2 

THE COURT:  What was the -- what were the -- what was the 3 

time frame when the case was in arbitration?   4 

MS. WEAVER:  Let me get those exact dates for you.  5 

August 18th, 2013, it was removed from arbitration.  And the complaint was 6 

filed on November 19, 2012.   7 

THE COURT:  Um-hum.   8 

MS. WEAVER:  So it was approximately 10 months, if I'm doing 9 

my math correctly.   10 

And during that time, when it was in arbitration, approximately 11 

$35,000 was billed by the Defendants even though the statutory cap on 12 

attorney's fees in arbitration is $3,000.  Although it's not necessarily 13 

preclusive, it is -- it does tend to show that the billing on that case was 14 

unreasonable during the arbitration stage.   15 

In addition, we -- we're not contesting that Ms. Lee or Mr. Kelley 16 

or Mr. Branson, or any of the people that billed on this case, were not 17 

qualified, however $128,000 for something that ended at a summary judgment 18 

phase seems excessive in this case.   19 

And on that, we'll submit.   20 

THE COURT:  Thank you.  All right.   21 

MS. LEE:  If I may, Your Honor, as far as the argument that they 22 

had not fully vetted out the case at the time that we made the offer of 23 

judgment, that same argument was rejected by the Nevada Supreme Court in 24 

LaForge v. State matter.  That is at 116 Nev. 415.  And the Supreme Court 25 
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upheld the court's ruling granting the moving party's attorney's fees despite 1 

the argument that the case facts had not been fully flushed out.  They did -- 2 

you know, the case law had not been fully flushed out.  That was rejected 3 

because they were in not only the same position we were in terms of figuring 4 

out what happened, they were in a superior position.   5 

In this case, they had access to their controller.  They should 6 

have done their due diligence to find out the strength of this case.  And there 7 

was no case law to support a duty being created by custom and practice 8 

because they cited to none of that.  If you look back at the opposition to our 9 

motion for a summary judgment, there was not a single case that they cited 10 

that would support the proposition that custom and practice somehow gives 11 

rise to a duty.   12 

As we know from statutory construction, if it's not in the statute, 13 

then the legislators didn't intend that it apply.  The statute does require the 14 

insurer, OMI, to notify them of any cancellations.  And they intentionally did 15 

not impose that same duty on the broker.  So to sit -- to say now, well, we 16 

were going to kind of vet out this argument that custom and practice gave rise 17 

to this duty, their own people testified that Mr. Sandin had only given notice on 18 

three separate occasions.  Two of the occasions of which we learned could 19 

not have happened because he was not their broker of record at that time, 20 

and was subject to a noncompete.  So at the most, he had notified them on 21 

one other occasion, if we're going to accept that fact as true, and that is not 22 

enough to rise to the level of custom or practice.   23 

It was a poorly vetted case, Your Honor.  There was absolutely 24 

no grounds in the law or in the facts to pursue these claims.  And the reason 25 
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why we had to spend so much money is because they noticed a lot of 1 

depositions.  This is an expert-driven case.  It's about insurance duty of care.  2 

My clients are not experts on that.  We had to retain an expert.  So -- and as 3 

far as the -- you know, being in arbitration phase and limiting our fees, if we 4 

would have stayed in arbitration, I would agree with counsel that we would be 5 

capped at our fees.  But they then moved after ten months, when we were 6 

ready to go -- this is supposed to -- you know, arbitration is designed to move 7 

this case along more quickly.  Instead, what they did is they realized that there 8 

was a cap, which I suspect they didn't know before, even though we asked 9 

them, are you going to remove it from arbitration, and not until they served an 10 

offer of judgment on our clients in excess of $500,000 and we responded, why 11 

would you -- why would you ask for 500 when you're capped at 50, shortly 12 

thereafter we got this motion seeking exemption from arbitration.   13 

So it was just in bad faith, Your Honor.  My client was forced to 14 

spend a lot of money to defend a case that it should -- that should never had 15 

to have gone.  If they would have just accepted the offer, which was 16 

reasonable -- they ended up getting nothing because of a summary judgment, 17 

which just further underscores the weakness in their case.  And we say that 18 

we should be entitled to our fees under 68.  Costs are not discretionary.  19 

They're mandatory.  The only costs that they are asking to retax is the expert 20 

fees.   21 

As far as the reasonableness of attorney's fees, the only thing 22 

they say in their opposition, Your Honor, is that there was excessive billing.  23 

They don't point to any of the entries in the detailed billing statements that we 24 

submitted to give any examples of this excessive billing.  I suspect that's 25 
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because there were no -- there was no excessive billing.  This case was 1 

handled --  2 

THE COURT:  What are the references in the billing entries to 3 

communicating grant outside counsel?   4 

MS. LEE:  Utica Insurance Company was the insurer for the 5 

Sandin Defendants --  6 

THE COURT:  Um-hum.   7 

MS. LEE:  -- and they were indemnifying the Sandin Defendants 8 

for this case.  So I communicated -- our office was in regular communications 9 

with Utica Insurance Company in New York.   10 

THE COURT:  Outside counsel?   11 

MS. LEE:  Oh, I'm sorry.  So outside counsel actually means 12 

opposing counsel.  So with clients.  If they say -- if it says, "communicate with 13 

client," that means either Utica or the Sandin Defendants.  Outside counsel 14 

refers to either Ms. McLetchie's office or Lewis Brisbois.   15 

THE COURT:  Okay.  Thanks.  All right.   16 

MS. LEE:  And we would submit.  Thank you.   17 

THE COURT:  Well, with respect to -- with respect to the costs, I'll 18 

award costs, but I do agree that the costs should be reduced to the statutory 19 

amount of $1,500 for the expert.  So the -- otherwise, I think the -- mandatory 20 

costs satisfies Cadle v. Woods & Erickson.  So we'll grant the costs less the 21 

expert witness fee, which will be reduced to $1,500 from 15,350.  So we'll 22 

award costs.   23 

With respect to the attorney's fees, I'll take a look at the attorney's 24 

fees.  It's kind of an interesting concept of whether -- even when the offer of 25 
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judgment is served during arbitration, before the case is exempted from 1 

arbitration -- it is later exempted from arbitration, does that affect in any way 2 

the amount of fees a party's entitled to recover based on the offer of 3 

judgment?  Because offers of judgment being what they are, are very specific.   4 

The bigger question here, though, is this question of is it 5 

reasonable in its timing and amount?  $2,000, I'm not even sure if that's 6 

enough to cover costs at the time.  So that was kind of my question, was 7 

whether a $2,000 offer of judgment was even a reasonable offer of judgment.  8 

With respect to the amount requested however, generally the amount of the 9 

fees, I don't think anybody's disputing counsel's competence or that this is for 10 

counsel a very low fee in this particular case that was requested.  So to that 11 

extent, the amount of the fees that were requested isn't the concern.  Like I 12 

said, that -- it is kind of an interesting argument as to whether that period of 13 

time in which there was an arbitration pending, if that should cap fees in any 14 

way.  So that's kind of an interesting issue.  Like I said, I'm going to take a 15 

look at that one.   16 

But the bigger issue here is whether there -- and I just don't know 17 

if we have much in the way of case law, I don't really think we do, on this 18 

concept of reasonableness and timing and amount, because that's really the 19 

concern that I have is, is a $2,000 offer -- if you believe you don't owe 20 

anything, that's a lot of money, and it's like, let's get out of here early.  And the 21 

court had denied a motion to dismiss, saying they're entitled to at least try to 22 

prove their case.  So I don't know if that is a reasonable amount.   23 

So I'm going to take a look at that issue of the reasonableness of 24 

timing and amount, because, for me, that's really kind of the question of 25 
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whether fees should be even awarded at all.  But the only other question I 1 

have with respect to the amount of the fees -- I don't question an incredibly 2 

reasonable amount, given counsel's abilities and reputation and the amount of 3 

work this took.  I mean, I'm very familiar.  I've read everything.  I know all the 4 

work that was done in this case.  Everybody worked really hard on it.  But 5 

that's just, I guess, my only question, is does -- that period in arbitration, 6 

would that affect in any way the amount of fees requested.  So those are the 7 

two questions I want to take a look at.   8 

Because we still also have the issue on the award of costs to 9 

Oregon Mutual, which we had a difficult time working on because we had an 10 

extern who used to work for Ms. McLetchie.  So it made it --  11 

MS. LEE:  Um-hum.   12 

MS. WEAVER:  Oh, I see.   13 

THE COURT:  So our extern had worked on this file.  So that was 14 

kind of the period of time when we sort of wanted to not do anything on that 15 

file while she was --  16 

MS. LEE:  And Your Honor, I would just --  17 

THE COURT:  -- in chambers.   18 

MS. LEE:  And I would just to your -- when you go back to look at 19 

the issue of whether -- it is an interesting issue -- or not --  20 

THE COURT:  Um-hum.   21 

MS. LEE:  -- it would be capped because of the timing having 22 

been served in arbitration --  23 

THE COURT:  Yeah.   24 

MS. LEE:  -- and I would just think that logically -- because none 25 
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of the other restrictions of the arbitration --  1 

THE COURT:  Yeah.   2 

MS. LEE:  -- continue to apply post-exemption --  3 

THE COURT:  Right.  4 

MS. LEE:  -- that none of the benefits would otherwise be 5 

capped, because otherwise it would be inequitable --  6 

THE COURT:  Well, I mean, I --  7 

MS. LEE:  -- punishment kind of, so --  8 

THE COURT:  Right.  And I'm not saying that I think that the 9 

entire attorney's fees would be capped or the fact that is done during 10 

arbitration; I'm just questioning whether during that period of time it was in 11 

arbitration --  12 

MS. LEE:  Oh, I see.   13 

THE COURT:  -- are fees during arbitration capped?  That's an 14 

interesting argument.   15 

MS. LEE:  That is an interesting -- it is an interesting issue, 16 

Your Honor.  I have to admit --  17 

THE COURT:  I've never really thought about it.   18 

MS. LEE:  -- I did not look at that, but --  19 

THE COURT:  I've never really thought about it.  And I don't -- 20 

you know, unfortunately there's no case allow on it.  It's such an obscure and 21 

weird concept, that I don't know -- I've never -- I personally never had to deal 22 

with it; this idea that an arbitration -- a case is in arbitration for a period of time 23 

and then it's exempted, the offer of judgments during arbitration, does that 24 

affect the amount of the fees you can request.  I don't think anybody's ever --  25 
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MS. LEE:  During that period?   1 

THE COURT:  Yeah.   2 

MS. LEE:  Yeah.   3 

THE COURT:  I don't think --  4 

MS. LEE:  That's a good question.   5 

THE COURT:  -- anybody's ever raised that for me.  So I will --  6 

MS. LEE:  It's a good question. 7 

THE COURT:  -- take a look at those issues.   8 

MS. LEE:  Okay.   9 

THE COURT:  And we do still have to finish up the other part of it.  10 

So we will do that in the next couple of weeks here, because, like I said, we 11 

had just held off while we had somebody who actually knew the file from 12 

having worked in the office.  But she's gone to take her finals now, so --  13 

MS. LEE:  So what should we --  14 

MS. WEAVER:  So everything can be -- 15 

THE COURT:  Yeah.  Yes.   16 

MS. LEE:  So should we hold off then on preparing an order until 17 

Your Honor comes out with the --  18 

THE COURT:  Well, yeah, costs, I don't have any problem if you 19 

want to go ahead and say --  20 

MS. LEE:  We could do the costs --  21 

THE COURT:  -- the cost awards --  22 

MS. LEE:  -- portion?   23 

THE COURT:  Yeah.   24 

MS. LEE:  Okay.   25 
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THE COURT:  But I -- and I -- so yeah, we probably better hold 1 

off on the question of fees until we take a look at the whole concept of fees.   2 

MS. LEE:  Sure.   3 

THE COURT:  But those are the two things that I'm going to take 4 

a look at --  5 

MS. LEE:  Okay.  I'm going --  6 

THE COURT:  -- that raise issues --   7 

MS. LEE:  -- to go ahead and prepare an order --  8 

THE COURT:  -- for me.   9 

MS. LEE:  -- at least on the costs, and --  10 

THE COURT:  Yeah.   11 

MS. LEE:  -- I'll run it by counsel.   12 

THE COURT:  And then also do something on fees ASAP.   13 

MS. LEE:  Okay.  Thank you, Your Honor.   14 

MS. WEAVER:  Thank you.   15 

MS. LEE:  Have a great day.  16 

[Proceedings concluded at 9:31 a.m.] 17 

* * * * * 18 

 19 

ATTEST:    I do hereby certify that I have truly and correctly transcribed the 20 

audio/video proceedings in the above-entitled case to the best of my ability. 21 

 22 

 _____________________________ 23 

 John Buckley, CET-623 24 

 Court Reporter/Transcriber 25 
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Attorneys for defendants
Dave Sandin and Sandin & Co.

DISTRICT COURT

CLARK COUNTY, NEVADA

O.P.H. OF LAS VEGAS, INC.,

Plaintiff,

v.

OREGON MUTUAL INSURANCE
COMPANY, DAVE SANDIN, and SANDIN
& CO.,

Defendants.

Case No.: A-12-672158-C

Dept. No.: XXVI

MOTION FOR DECISION ON
ATTORNEYS’ FEES AND MOTION
FOR ADDITIONAL ATTORNEYS’
FEES AND COSTS ASSOCIATED
WITH APPEAL

Defendants Dave Sandin and Sandin & Co (together “Sandin Defendants”) bring the

foregoing motion for a decision on attorneys’ fees and motion for additional attorneys’ fees and

costs associated with defending Plaintiff’s failed appeal.

This Motion is made pursuant to relevant case law as cited herein, as well as Nevada

Rule of Appellate Procedure 39, EDCR 1.90(4) and is supported by the following

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

Case Number: A-12-672158-C

Electronically Filed
10/23/2017 4:35 PM
Steven D. Grierson
CLERK OF THE COURT
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memorandum of points and authorities, all exhibits and affidavits / declarations attached

thereto, and any oral arguments that this Court may allow.

DATED this 23rd day of October, 2017.

HUTCHISON & STEFFEN, PLLC

/s/ Patricia Lee
__________________________________
Patricia Lee (8287)
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for defendants
Dave Sandin and Sandin & Co.

NOTICE OF MOTION

TO: MARGARET A. McLETCHIE, attorney for O.P.H. OF LAS VEGAS INC.; and

TO: ROBERT W. FREEMAN & PRISCILLA L. O’BRIANT, attorneys for OREGON
MUTUAL INSURANCE CO.:

PLEASE TAKE NOTICE that the undersigned will bring MOTION FOR DECISION

ON ATTORNEYS’ FEES AND COSTS AND MOTION FOR ADDITIONAL

ATTORNEYS’ FEES AND COSTS ASSOCIATED WITH APPEAL before Department

XXVI of the above entitled Court in courtroom 3H on the _____ day of _________________,

2017, at the hour of _____o’clock, ___.m., or as soon thereafter as counsel may be heard.

DATED this 23rd day of October, 2017.

HUTCHISON & STEFFEN, PLLC

/s/ Patricia Lee
_______________________________
Patricia Lee (8287)
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for defendants
Dave Sandin and Sandin & Co.
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28 November 
9:00 am 
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1. Relevant Facts

The origins of this action began when Plaintiff, O.P.H. of Las Vegas, Inc. (“OPH”)

made the misguided decision to sue the Sandin Defendants as its insurance broker after OPH’s

policy was terminated by co-defendant Oregon Mutual, Inc., for failure to timely pay its

insurance premiums. See complaint dated November 19, 2012, on file with the Court.

In very general terms, OPH failed to timely pay its insurance premiums triggering a

notice of cancellation to be sent by Oregon Mutual to OPH. See id. The day after the policy

effectively terminated, OPH’s restaurant burned down. Id. OPH submitted a claim to Oregon

Mutual to cover the cost of repair only to have its claim denied due to policy termination. Id.

Thereafter, OPH sued both Oregon Mutual and its insurance broker, the Sandin Defendants

under various theories of liability. Id.

The Sandin Defendants’ responded to OPH’s complaint with a Motion to Dismiss for

failure to state a claim upon which relief can be granted, because, among other things, there was

no duty in the law or in equity that would have obligated the Sandin Defendants to notify OPH

that it had failed to make its premium payment and that, consequently, its policy was

terminated. See Motion to Dismiss filed with the Court on December 26, 2012. The Court

ultimately denied this motion without prejudice (see Order Denying the Sandin Defendants’

Motion to Dismiss executed by the Court on March 12, 2013) and the parties subsequently

engaged in protracted, contentious and multi-jurisdictional discovery. See Declaration of

Patricia Lee attached hereto as Exhibit A.

After the close of discovery, the Sandin Defendants brought another dispositive motion

in the form of a motion for summary judgment arguing, inter alia, that nothing in discovery had

changed the legal duty, or lack thereof, running from an insurance broker to its client. See

Sandin Defendants’ Motion for Summary Judgment filed with this Court on March 17, 2015.

This time, the Court agreed and granted the Sandin Defendants’ Motion. See Order granting

Motion for Summary Judgment in favor of Sandin Defendants on file with the Court.

Thereafter on September 2, 2015, the Sandin Defendants brought a Motion for

Attorneys’ Fees and Costs which Motion was fully briefed by the Sandin Defendants and

3
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opposed by OPH. See Sandin Defendants’ Motion for Attorneys’ Fees and Costs on file with

the Court. The matter came before the Court for oral argument on November 17, 2015 at which

the time the Court granted the Sandin Defendants’ Motion for Costs1 and took their Motion for

Attorneys’ Fees under advisement. This occurred almost two years ago.

After hearing no word from the Court after approximately one year following oral

arguments, counsel’s staff for the Sandin Defendants began calling the Court at regular intervals

to inquire about the status of the Court’s decision on attorneys’ fees. See declaration of Patricia

Lee at ¶ ¶ 4-11, attached hereto as Exhibit A. See also declaration of Nikki Trautman at ¶4,

attached hereto as Exhibit B. The explanations given to counsel’s staff varied from uncertainty

to assurances that a decision was imminent. Id. Beginning in approximately mid-2017,

counsel’s staff’s multiple voice mails to chambers went unanswered and all further efforts at

contact were ultimately abandoned. See Lee Decl. at ¶ 11. See also Trautman decl. at ¶6.

In the meantime and following the notice of entry of judgment in favor of the Sandin

Defendants, OPH appealed this Court’s granting of the Sandin Defendants’ Motion for

Summary Judgment to the Nevada Supreme Court. See Notice of Appeal filed with the Nevada

Supreme Court by OPH on July 30, 2015. On September 14, 2017, the Nevada Supreme Court

affirmed the ruling of this Court as to the summary disposition of OPH’s claims against the

Sandin Defendants and a remittur was issued on October 9, 2017. See Order affirming the

District Court’s decision as to the Sandin Defendants’ Motion for Summary Judgment issued by

the Nevada Supreme Court on September 14, 2017, and the remittitur subsequently issued by

the Nevada Supreme Court on October 9, 2017, on file with the Court.

In light of the fact that OPH has lost its appeal as it pertains to the Sandin Defendants,

the Sandin Defendants now seek their attorneys’ fees and costs associated with the defense of

OPH’s appeal. Additionally, the Sandin Defendants implore this Court to rule on its prior

Motion for Attorneys’ Fees which has been outstanding for almost 2 years.

1The Court first re-taxed the costs to adjust expert witness fees down to the maximum
statutory cap. Ultimately, Sandin Defendants were awarded a total of $7,448.63 in costs.
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2. Discussion

A. Decisions by the Court should issue within 20 to 30 days of submission

The Sandin Defendants fully incorporate the entirety of their Motion for Attorneys’ Fees

and Costs filed with this Court on March 17, 2015, their Reply in support of the same, and all

oral arguments made at the time of the hearing held before this Court on November 17, 2015.

As a reminder, the Sandin Defendants seek recovery of fees associated with the defense of the

underlying action in the total sum of $140,857.00 which represents a total of 1,063.50 hours

dedicated to the defense of OPH’s tenuous claims. The Motion itself was predicated on a

rejected offer of judgment presented by the Sandin Defendants to OPH during the litigation.

In Nevada, as in most jurisdictions, there is a “judicial commitment to the proposition

that ‘justice delayed is justice denied’.” See Dougan v. Gustaveson, 108 Nev. 517, 523 (1992)

(abrogated on other grounds). Moreover, EDCR 1.90 (4) governs the Court’s time limits for

decisions on matters under submission and states, in relevant part:

Unless the case is extraordinarily complex, a judge or other
judicial officer shall issue a decision in all matters submitted for
decision to him or her not later than 20 days after said
submission. In extraordinarily complex cases, a decision must
be rendered not later than 30 days after said submission.

Emphasis added.

The Court has exceeded this time limit by almost two years. It is unclear as to why the

Court has not yet entered a decision on the Sandin Defendants’ Motion for Attorneys’ Fees after

nearly two years of taking it under advisement. Whatever the reason, the Sandin Defendants are

hopeful that whatever impediments have contributed to this delay will be resolved so that they

can achieve finality with respect to this case. With the denial of OPH’s appeal, the only

lingering issue is that of fees and costs. It was unfortunate to have the matter of fees unresolved

as the parties attempted numerous mediations following OPH’s filing of its appeal. It was a

material unknown factor hovering over the parties and impacting every portion of the settlement

negotiations. See Lee decl. at ¶ ¶ 12-13. Moreover, in the event the Sandin Defendants were in

any way successful on their motion, they have been deprived of two years worth of collection

efforts and/or the benefit of a supersedeous bond.
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All moving and opposition papers related to the Sandin Defendants’ Motion for

Attorneys’ Fees have been lodged with the Court and oral arguments have concluded. All that

remains is a decision from the Court. The Sandin Defendants respectfully request that this

Court make a decision on its Motion by a date certain.

B. The Sandin Defendants are entitled to their reasonable attorneys’ fees and costs
associated with the defense of OPH’s tenuous appeal

1. Relevant Facts

The Sandin Defendants fully incorporate the facts set forth in its original Motion for

Attorneys’ Fees and Costs filed with the Court on September 2, 2015. As a brief summary, the

Sandin defendants served an Offer of Judgment on OPH pursuant to NRCP 68 and/or NRS

17.115 on February 14, 2013, See Exhibit C attached hereto. See also Lee decl at ¶ 14. The

Offer of Judgment provided that “defendants Dave Sandin and Sandin & Co. . . . offer judgment

to be taken by plaintiff, OPH of Las Vegas, Inc., against the Sandin defendants in this action, in

the amount of TWO THOUSAND DOLLARS AND NO/100 ($2,000.00).” Id. OPH did not

accept the offer and it expired ten days after the date of service pursuant to NRCP 68 and NRS

17.115.

2. Legal standard to enforce an offer of judgment

Under NRCP 68(a), “[a]t any time more than 10 days before trial, any party may serve

an offer in writing to allow judgment to be taken in accordance with its terms and conditions.”

NRCP 68(a). If the offeree rejects an offer and fails to obtain a more favorable judgment, “the

offeree shall pay the offeror’s post-offer costs, applicable interest on the judgment from the time

of the offer to the time of entry of the judgment and reasonable attorney’s fees, if any be

allowed, actually incurred by the offeror from the time of the offer.” NRCP 68(f)(2). Further,

NRS 17.115 provides:

1. At any time more than 10 days before trial, any party
may serve upon one or more other parties a written offer
to allow judgment to be taken in accordance with the
terms and conditions of the offer of judgment.

. . .
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4. Except as otherwise provided in this section, of a party
who rejects an offer of judgment fails to obtain a more
favorable judgment, the court:

. . .

(c) Shall order the party to pay the taxable costs incurred
by the party who made the offer; and

(d) May order the party to pay to the party who made the
offer any or all of the following:

(2) Any applicable interest on the judgment for
the period from the date of service of the offer to
the date of entry of the judgment.

(3) Reasonable attorney’s fees incurred by the
party who made the offer for the period from the
date of service of the offer to the date of entry of
the judgment.

NRS 17.115(1) & (4).

Importantly, the Nevada Supreme Court has recognized that these statute and rules

governing offers of judgment, permitting fee-shifting penalties to be assessed against an offeree

who “rejects an offer and fails to obtain a more favorable judgment,” extend to fees incurred

on and after appeal. In re: The Estate and Living Trust of Miller, 125 Nev. 550, 555 (2009).

This motion therefore seeks to recoup those fees that were incurred by the Sandin Defendants

from the date of Plaintiff’s motion for summary judgment, through the present.

The Court must consider various factors when determining whether to award attorney’s

fees and costs under NRCP 68. The factors are as follows: (1) whether the offeree’s claims

were brought in good faith; (2) whether the offeror’s offer of judgment was reasonable and in

good faith in both its timing and amount; (3) whether the offeree’s decision to reject the offer

and proceed to trial was grossly unreasonable or in bad faith; and (4) whether the fees sought by

the offeror are reasonable and justified in amount. See RTTC Commc’ns., LLC v. Saratoga

Flier, Inc., 121 Nev. 34, 41, 110 P.3d 24, 28 (2005) (citing Beattie v. Thomas, 99 Nev. 579,

588-89, 668 P.2d 268, 274 (1983)). In addition, when deciding whether to award attorneys’

fees, the Court must consider the factors in Brunzell v. Golden Gate National Bank, 85 Nev.

345, 349, 455 P.2d 31, 33 (1969).
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3. All Beattie Factors Weigh in Favor of Granting the Sandin Defendants’
Motion for Fees

(a) OPH’s appeal was not brought in good faith.2

As a threshold matter, OPH’s underlying claims were not brought in good faith. In this

lawsuit, OPH attempted to shift the blame for its missed premium to the Sandin Defendants.

See complaint on file with the Court. Plaintiff’s claims against the Sandin Defendants were

centered on two main themes: (1) the Sandin Defendants had a legal duty to notify OPH that it

was late making its monthly insurance premium and (2) Dave Sandin breached some fictitious

duty to OPH by allowing his Nevada license to lapse. Id.

With regard to the first point, the Sandin Defendants had no idea of the pending

cancellation and could not have reminded OPH to pay its premium3. OPH did not dispute that

the Sandin Defendants did not have knowledge of the pending cancellation. As a practical

matter, whether or not the Sandin Defendants had a legal obligation to notify OPH of the

pending cancellation, the Sandin Defendants simply could not have informed OPH of the

pending cancellation, because they didn’t know about it. See Order Granting Defendants Dave

Sandin and Sandin & Co.’s Motion for Summary Judgment, ¶ 10 (Conclusions of Law), on file.

Further, in Nevada, insurance agents do not have a fiduciary relationship with their

clients. An “insurance agent is obliged to use reasonable diligence to place the insurance and

seasonably to notify the client if he is unable to do so.” Keddie v. Beneficial Insurance, Inc., 94

2 In its opposition to the motion for summary judgment, OPH consented to judgment in
the Sandin defendants’ favor on the claim for violation of 686A.310. Clearly this claim was not
brought in good faith. See Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 969 P.2d 949
(1998).

3See Defendant Dave Sandin’s Answers to Plaintiff O.P.H. of Las Vegas, Inc’s First Set
Requests for Admission, attached to the Sandin Defendants’ Motion for Summary Judgment as Ex. N,
Response No. 1. See also Defendant Oregon Mutual Insurance Company’s Response to David Sandin’s
First Set of Requests for Admissions, attached to the Sandin Defendants’ Motion for Summary
Judgment as Ex. O, Response Nos. 1 & 2 .
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Nev. 418, 420, 580 P.2d 955, 956 (1978).4 The Nevada Supreme Court has further stated that

“[a]n insurance agent or broker does not owe the insured any additional duties other than

procuring the requested insurance.” Flaherty v. Kelly, 2013 WL 7155078 (Nev. Dec. 18, 2013)

With regard to the second argument promulgated by OPH throughout the course of the

litigation, i.e. the fact that Dave Sandin’s Nevada license had expired at the time the subject

Policy was issued, it had nothing to do with the issues in this case.5 The licensing status of a

non-resident agent is purely an administrative matter. See NRS 683A.201(1) & (3). NRS

683A.201 does not provide for a private right of action. Rather, it provides for an

administrative fine. NRS 686A.015(1) provides that “[n]otwithstanding any other provision of

law, the Commissioner has exclusive jurisdiction in regulating the subject of trade practices in

the business of insurance in this state.” The Nevada Supreme Court has held that matters

within Title 57, including the licensing of agents, is an administrative matter. See Allstate Ins.

Co. v. Thorpe, 123 Nev. 565, 572, 170 P.3d 989, 994 (2007).

In granting summary judgment, this Court stated:

I think that this is one of those cases where maybe the
federal approach is better than the Nevada approach where
you traverse the legal standard of the pleading early on and
dismiss the cases earlier rather than give parties a chance.
Nevada is a place that believes in giving people a chance
and that’s – that was my intention when I sent you off on
this odyssey and maybe that was a disservice to your client
because I just don’t see how after everything we can say
that this is anything other than just a contract that fails
because your client didn’t pay his premium . . . .

. . .

I think I have to grant both of these summary judgments.
As I said, you know, maybe the federal system is better and

4 See also Havas v. Carter, 89 Nev 497, 499-500, 515 P.2d 397, 399 (1973) (“the
general rule [is] that an insurance agent or broker who undertakes to procure insurance for
another owes an obligation to his client to use reasonable diligence in attempting to place the
insurance and to seasonably notify the client if he, the agent or broker, is unable to obtain the
insurance”).

5 Plaintiff’s own expert agreed that the expired license was a non-issue.
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you would have saved all this time you guys spent on the
discovery. I don’t know. You know, like I said, we want
to give people a chance here . . . .

See Transcript of Proceeding dated May 14, 2015, at 46:11-21; 48:16-20, attached hereto as

Exhibit D.

OPH’s claims were not based on the law or any legal principle. By extension, neither

was its appeal. In opposition to the summary judgment motion, Plaintiff never submitted any

case law to support its two theories of the case. OPH knew that it had no legal basis for its

claims, which fact was underscored by the summary disposition of its claims by the Court but

pursued the claims hoping that a jury would return a verdict in its favor out of sympathy for the

tragic situation. OPH then doubled down on its house made of straw and filed an equally

tenuous appeal which was rightfully rejected by the Nevada Supreme Court. The Sandin

Defendants have demonstrated facts sufficient to meet the first factor; i.e. that OPH brought its

underlying claims and appeal in bad faith.

(b) The Sandin defendants’ offer of judgment was reasonable
and in good faith in both its timing and amount.

The Sandin defendants served their offer of judgment on February 14, 2013. See

Exhibit C. This was one day after the hearing on the Sandin defendants’ motion to dismiss,

where the Court denied the motion. Thus, the offer of judgment was served early on in an effort

to resolve the case before any of the parties expended a large sum of time and money on the

case.

The offer of judgment for $2,000 was also reasonable in its amount. The Sandin

Defendants felt very confident that they would successfully defend against OPH’s claims,

whether on summary judgment or at trial. The Court ultimately granted summary judgment in

the Sandin Defendants’ favor on all OPH’s claims. Additionally, at the time of the offer of

judgment, the case was part of the mandatory arbitration program.6 In the mandatory arbitration

6 Six months after the offer of judgment, OPH filed a Request for Exemption from
Arbitration. The Commissioner granted the request on September 17, 2013. See
Commissioner’s Decision on Request for Exemption - Granted, on file.
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program, damages are limited to $50,000. Nevada Arbitration Rules 16(B) (“The maximum

award that can be rendered by the arbitrator is $50,000 per plaintiff, exclusive of attorney’s fees,

interest and costs.”). Given the $50,000 cap on damages, the $2,000 offer of judgment was

reasonable at the time the Sandin Defendants filed their first Motion for Attorneys’ Fees and

Costs, and they remain reasonable today in the context of the Sandin Defendants’ motion for

additional fees expended on defending OPH’s appeal.

The amount is also reasonable in amount in terms of damages. Oregon Mutual’s and the

Sandin Defendants’ damages expert, Kevin Kirkendall, calculated damages under the Policy at

either $10,748 or $54,036.7 See Expert Report dated November 29, 2014, Exhibit E. Mr.

Kirdendall never apportioned liability among OMI and the Sandin defendants. The Sandin

defendants, however, correctly assert that their liability would be less than that of OMI.

Therefore, the $2,000 offer of judgment was reasonable in both its timing and amount.

( c) OPH’s decision to reject the offer and proceed to discovery
and towards trial was grossly unreasonable

OPH’s decision to reject the offer is just as unreasonable now as it was when the Sandin

Defendants brought their first Motion for Attorneys’ Fees and Costs. As stated above, OPH’s

claims were brought in bad faith and were not grounded in the law. There was no legal basis

whatsoever for OPH’s claims against the Sandin defendants, and Plaintiff never cited to any.

Therefore, OPH’s decision to reject the offer and proceed through almost two years of arduous

contentious and multi-jurisdictional discovery was unreasonable.

(d) The fees sought by the Sandin Defendants are reasonable and
justified in amount.

The penalty for rejecting the offer and failing to secure a more favorable outcome is that

the rejecting party pays costs and fees from the date of the offer forward. The Sandin

Defendants served the offer of judgment on February 14, 2013. At the time that the Sandin

7 Mr. Kirkendall calculated damages under two scenarios. The first scenario provides
that OPH’s lease would be terminate ending September 15, 2012 because the landlord had the
right to cancel the lease upon 30 days notice. The second scenario provides that damages are
calculated through the most recent lease option date of June 30, 2014. See Exhibit E.
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Defendants previously filed its initial Motion for Attorneys’ Fees and Costs, the total amount

expended by the Sandin Defendants was $140,857.00. See the itemized fee analysis from

February 14, 2013 to the present, attached as Exhibit F to the Sandin Defendants’ originally

filed Motion for Attorneys’ Fees and Costs.

Since OPH filed its notice of appeal, the Sandin Defendants have expended an

additional $18,385.42 in attorneys’ fees and costs for which they now seek recovery. These

fees and costs were reasonably incurred in the usual and normal course of responding to and

dealing with an appeal. A true and correct copy of the detailed billing statements reflecting the

fees and costs incurred by the Sandin Defendant is attached hereto as Exhibit F.8 See also Lee

decl. at ¶¶ 15 -17, attached hereto as Exhibit A.

As reflected therein, counsel for the Sandin Defendants spent time, among other things,

reviewing and responding to various communications with the Nevada Supreme Court,

coordinating logistics for mandatory arbitration, preparing mediation briefs, participating in

multiple mediations and settlement negotiations, preparing a motion for attorneys’ fees and

costs, preparing a reply in support of the same and attending the hearing related to the same,

communicating extensively and routinely with all counsel and the clients, reviewing the record

below in order to append the same to the opening brief, preparing the appendix to Opening

Brief and preparing the Opening Brief on appeal. See Lee Aff. at ¶ 21.

The hourly rates of the Sandin defendants’ counsel are more than reasonable. The

primary attorney on the appeal billed his time at deeply discounted rates. See Exhibit F.

Seasoned appellate attorney Michael Wall, billed his time at a discounted rate of $160.00 per

hour, as did the other partner Patricia Lee. Id. These attorneys’ standard billable rates are

$475.00 and $360.00, respectively. See Lee decl. at ¶¶ 22, 23. The hourly rate for the Sandin

Defendants’ counsel is more than reasonable based on the experience of counsel, the quality of

representation, and results achieved in this case.

Nevada courts have found much higher attorney hourly rates to constitute “prevailing

8All entries reflecting attorney client communications have been redacted.
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market rates.” See, e.g., Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 606, 172

P.3d 131, 137 (2007) (finding that the trial court “properly determined . . . that the $250 per

hour fee claimed by respondents’ counsel was reasonable.”); see also, e.g., Tallman v. CPS Sec.

(USA), Inc., 23 F. Supp. 3d 1249, 1259 (D. Nev. 2014) (awarding a labor and employment

attorney with over 20 years of experience $400 an hour, and a labor and employment attorney

with four years of experience $240 an hour); see also, e.g., CLM Partners LLC v. Fiesta Palms,

LLC, No. 2:11-CV-01387-PMP, 2013 WL 6388760, at *5 (D. Nev. Dec. 5, 2013) (surveying

rate determinations among cases in the District of Nevada and finding “hourly rates as much as

$450 for a partner and $250 for an experienced associate to be the prevailing market rate”); see

also Easley v. U.S. Home Corp., No. 2:11-CV-00357-ECR, 2012 WL 3245526, at *3 (D. Nev.

Aug. 7, 2012) objections overruled, No. 2:11-CV-00357-MMD, 2013 WL 1145138 (D. Nev.

Mar. 18, 2013) (finding $340 an hour to be reasonable in the Las Vegas legal market for

someone with ten years of experience in the areas of labor and employment law).

There can be no credible dispute that the hourly rates of counsel staffing the appellate

phase of this matter, were not well below industry standards, and therefore, inherently

reasonable.

(e) The Sandin Defendants are entitled to their attorneys’ fees
pursuant to the Brunzell factors.

The fourth Beattie factor (whether the fees sought by the offeror are reasonable and

justified in amount) implicates Brunzell, the 1969 Nevada Supreme Court case that sets forth

factors for courts to consider in rendering attorneys’ fees awards. See Gunderson v. D.R.

Horton, Inc., — Nev. —, 319 P.3d 606, 616 (2014), reh'g denied (Apr. 23, 2014) (concluding

that the district court’s failure to consider the Brunzell factors within its Beattie analysis

constitutes an abuse of discretion); see also Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345,

349, 455 P.2d 31, 33 (1969).9 Brunzell mandates that the trial court consider:

9 However, the Nevada Supreme Court ruled that other accepted methods may be used
to calculate attorneys’ fees, provided that the Brunzell factors are still considered. See Haley v.
Eighth Judicial Dist. Ct., — Nev. —, 273 P.3d 855, 860 (2012) (“‘[I]n determining the amount
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(1) the character and difficulty of the work performed;

(2) the work actually performed by the attorney;

(3) the qualities of the advocate; and

(4) the result obtained.

See Brunzell, 85 Nev. at 350, 455 P.2d at 33.

The first Brunzell factor, i.e., the character and difficulty of the work performed, favors

an additional award of attorneys’ fees to the Sandin defendants. Appeals, by their very nature,

are procedurally complex and require close attention to details including a comprehensive

review and understanding of the record below, draconian briefing deadlines and substantive

review of relevant case law in preparation for the Opening Brief. The character and difficulty of

the work performed therefore supports an award of attorneys’ fees in favor of the Sandin

Defendants.

Concerning the second Brunzell factor, the work actually performed by the attorney, the

Sandin Defendants were primarily represented by seasoned appellate attorney and partner,

Michael Wall and Patricia Lee, also a partner. See Lee decl at ¶ 18. Mr. Wall conducted all

levels of research and drafting in support of opposing OPH’s appellate efforts. Id. at ¶ 19. Ms.

Lee continued to engage in active mediation and settlement efforts and further managed the

majority of communications with the clients and opposing counsel. Id at ¶ 20. The Sandin

Defendants have therefore demonstrated that the work actually performed warrants an award of

attorneys’ fees relative to the work performed on the appeal.

Considering the third Brunzell factor, the qualities of the advocate, the law firm of

Hutchison & Steffen and its attorneys are well known in the Las Vegas community. See Lee

decl. at ¶ 24. Ms. Lee has worked on this case since its inception as the lead attorney. Id. at ¶

25. Ms. Lee has over fifteen years of experience in handling commercial litigation matters in

of fees to award, the court is not limited to one specific approach; its analysis may begin with
any method rationally designed to calculate a reasonable amount,’ so long as the requested
amount is reviewed in light of the factors set forth in Brunzell . . .”) (quoting Shuette v. Beazer
Homes Holdings Corp., 121 Nev. 837, 864-65, 124 P.3d 530, 549 (2005))).
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Nevada, seven of which have been as a partner with H&S. Id. at ¶ 26. Ms. Lee has been

consistently recognized as one of the Legal Elite, published in Nevada Business Magazine and

has had her advocacy recognized by various groups and organization. See professional

biography of Patricia Lee, attached hereto as Exhibit G.

Mr. Wall took the lead on handling the defense to OPH”s appeal. See Lee decl. at ¶ 18.

Mr. Wall is an AV Rated attorney by Martindell-Hubbel and has practiced law since 1984. See

biography of Michael Wall, attached hereto as Exhibit H. See also Lee decl. at ¶ 28. Mr. Wall

also served as a staff attorney for the Nevada Supreme Court for 13 years where he was quickly

elevated to the position of Supervising Staff Attorney. Id. See also Lee decl. at ¶ 30. Mr. Wall

has authored more than 100 legal opinions which were published in the Nevada Reports. Id. at

¶ 31. Mr. Wall is considered by many in the community to be an appellate specialist as

evidenced by the countless CLE’s, panel discussions and lectures given by him over the years

on appellate law. Id. See also Lee decl. at ¶ 32. It cannot be argued with any sincerity that the

quality of the advocates staffing the appeal is lacking, thus satisfying this factor in the Brunzell

analysis.

Finally, concerning the fourth and final Brunzell factor, the result obtained, the Sandin

Defendants prevailed on their motion for summary judgment on all claims asserted against them

and then successfully defeated OPH’s tenuous appeal. This factor clearly supports an award of

additional attorneys’ fees and costs associated with the Sandin Defendants’ appellate efforts.

In sum, each of the Brunzell factors support a finding that the Sandin Defendants’

attorneys’ fees are reasonable. The Sandin Defendants respectfully request that the Court find

that the attorneys’ fees in the amount of $18,385.42 are reasonable and orders an award of this

full amount.

/ / /

/ / /

/ / /
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C. The Sandin defendants are entitled to costs pursuant to NRAP 39.10

Pursuant to NRAP 39, the Sandin defendants are entitled to costs. NRAP 39 states, in

relevant part,

RULE 39. COSTS

(a) Against Whom Assessed. The following rules apply in civil appeals unless the
law provides or the court orders otherwise:

* * *

(2) if a judgment is affirmed, costs are taxed against the appellant. . .

(b) Reserved.

(c) Costs of Briefs, Appendices, Counsel’s Transportation; Limitation.

(1) Costs of Copies. The cost of producing necessary copies of briefs or appendices
shall be taxable in the Supreme Court or Court of Appeals at rates not higher
than those generally charged for such work in the area where the district court is
located.

(2) Costs of Counsel’s Transportation. The actual costs of round trip transportation
for one attorney, actually attending arguments before the Supreme Court or
Court of Appeals, between the place where the district court is located and the
place where the appeal is argued shall be taxable. For the purpose of this Rule,
“actual costs” for private automobile travel shall be deemed to be 15 cents per
mile, but where commercial air transportation is available at a cost less than
private automobile travel, only the cost of the air transportation shall be taxable.

(3) Bill of Costs. A party who wants such costs taxed shall—within 14 days after
entry of judgment—file an itemized and verified bill of costs with the clerk, with
proof of service.

10 NRS 17.115(4)(c) provides that the Court “shall order the [offeree who fails to obtain
a more favorable judgment] to pay the taxable costs incurred by the party who made the offer.”
NRCP 68(f)(2) provides that “[i]f the offeree rejects an offer and fails to obtain a more
favorable judgment, (2) the offeree shall pay the offeror’s post-offer costs, applicable interest
on the judgment from the time of the offer to the time of entry of the judgment and reasonable
attorney’s fees, if any be allowed, actually incurred by the offeror from the time of the offer.”
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* * *

(5) Limit on Costs. The maximum amount of costs taxable under this section shall
be $500.

* * *

(e) Costs on Appeal Taxable in the District Courts. The following costs on appeal
are taxable in the district court for the benefit of the party entitled to costs under
this Rule:

(1) the preparation and transmission of the record;

(2) the reporter’s transcript, if needed to determine the appeal;

(3) preparation of the appendix;

(4) premiums paid for a supersedeas bond or other bond to preserve rights pending
appeal; and

(5) the fee for filing the notice of appeal.

Here, the judgment was affirmed on appeal thus entitling the Sandin Defendants to

recover their costs from OPH. On October 20, 2017, the Sandin Defendants filed a verified

memorandum of costs for amounts totaling $97.92. See Memorandum of Costs, on file. The

Sandin Defendants are statutorily entitled to these costs.

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /
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4. Conclusion.

For the foregoing reasons, the Court should award the Sandin defendants their attorneys’

fees from the date of the offer of judgment through the present day, including the additional

costs associated with the appeal as mandated by the statutes.

Dated this 23rd day of October, 2017.

HUTCHISON & STEFFEN, PLLC

/s/ Patricia Lee

__________________________________
Patricia Lee (8287)

Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, NV 89145

Attorneys for defendants

Dave Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN,

PLLC. and that on this 23rd day of October, 2017, I caused the above and foregoing document

entitled MOTION FOR DECISION ON ATTORNEYS’ FEES AND COSTS AND

MOTION FOR ADDITIONAL ATTORNEYS’ FEES AND COSTS ASSOCIATED

WITH APPEAL to be served as follows:

9 by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;
and/or

: to be served via electronic mail pursuant to the parties’ consents to electronic
service; and/or

9 pursuant to Administrative Order 14-2, N.E.F.C.R. 9, EDCR 8.05(a) and 8.05(f),
to be electronically served through the Eighth Judicial District Court’s electronic
filing system, with the date and time of the electronic service substituted for the
date and place of deposit in the mail; and/or

9 to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie, Esq.

Matthew J. Rashbrook, Esq.

MCCLETCHIE SHELL, LLC

701 East Bridger Ave., Ste. 520

Las Vegas, NV 89101

Attorneys for plaintiff

O.P.H. of Las Vegas Inc.

Robert Freeman, Esq.

Priscilla O’Briant, Esq.

LEWIS BRISBOIS BISGAARD & SMITH LLP

6385 S. Rainbow Blvd., Ste. 600

Las Vegas, NV 89118

Attorneys for Oregon Mutual Insurance
Company

/s/ Nikki L. Trautman

______________________________________

An employee of Hutchison & Steffen, PLLC
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