IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES J. COTTER, JR., derivatively on
behalf of Reading International, Inc.,

Appellant,

DOUGLAS MCEACHERN, EDWARD
KANE, JUDY CODDING, WILLIAM
GOULD, MICHAEL WROTNIAK, and
nominal defendant READING
INTERNATIONAL, INC., ANEVADA
CORPORATION

Respondents.

N N N ' N e e e e e’ e’

Electronically Filed

Aug 30 2019 01:17 p.m.
Supreme Cdlizadlwid o Bro06E3
ConsolidatedloritloCaspiase Court
76981, 77648 & 77733

District Court Case
No. A-15-719860-B

Coordinated with:
Case No. P-14-0824-42-E

Appeal (77648 & 76981)
Eighth Judicial District Court, Dept. XI
The Honorable Elizabeth G. Gonzalez

JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

Volume XIX
JA4559 — JA4808

Steve Morris, Esq. (NSB #1543)
Akke Levin, Esq. (NSB #9102)
Morris Law Group

411 E. Bonneville Ave., Ste. 360
Las Vegas, NV 89101
Telephone: (702) 474-9400

Attorneys for Appellant
James J. Cotter, Jr.

Docket 75053 Document 2019-36502



JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2015-06-12 | Complaint | JA1-JA31
2015-06-18 | Amended AOS - Douglas

McEachern I JA32-JA33
2015-06-18 | Amended AOS - Edward Kane I JA34-JA35
2015-06-18 | Amended AQOS - Ellen Cotter I JA36-JA37
2015-06-18 | Amended AOS - Guy Adams I JA38-JA39
2015-06-18 | Amended AOS - Margaret Cotter I JA40-JA41
2015-06-18 | Amended AQOS - RDI I JA42-JA43
2015-06-18 | Amended AOS — Timothy Storey I JA44-JA45
2015-06-18 | Amended AOS — William Gould I JA46-JA47
2015-08-10 | Motion to Dismiss Complaint I JA48-JA104
2015-08-20 | Reading International, Inc.

("RDI")'s Joinder to Margaret

Cotter, Ellen Cotter, Douglas

McEachern, Guy Adams, & I JA105-JA108

Edward Kane ("Individual

Defendants") Motion to Dismiss

Complaint
2015-08-28 | T2 Iflamtlffs Ver1f1€3d Shareholder I JA109-JA126

Derivative Complaint
2015-08-31 | RDI's Motion to Compel

Arbitration ! JA127-JA148
2015-09-03 In.dw}dual Defer}dants Motion to I JA149-JA237

Dismiss Complaint
2015-10-06 | Transcript of 9-10-15 Hearing on

Defendants' Motion to Dismiss &

Plaintiff Cotter Jr. ("Cotter Jr.")'s L1 JA238-JA256

Motion for Preliminary Injunction
2015-10-12 | Order Denying RDI's Motion to

Compel Arbitration 11 JA257-]A259
2015-10-19 8rder Rgz Motion to Dismiss I JA260-JA262

omplaint

2015-10-22 | First Amended Verified Complaint I JA263-JA312
2015-11-10 | Scheduling Order and Order

Setting Civil Jury Trial, Pre-Trial
Conference and Calendar Call

II

JA313-JA316
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JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX
Date Description Vol. # Page Nos.
2016-02-12 | T2 Plamjaffs First Amended 1 JA317-JA355
Complaint
2016-02-23 | Transcript of 2-18-16 Hearing on
Motion to Compel & Motion to II JA356-JA374
File Document Under Seal
2016-03-14 | Individual Defendants' Answer to
Cotter's First Amended Complaint Il JA375-JA396
2016-03-29 | RDI's Answer to Cotter, Jr.'s First
Amended Complaint 11 JA397-JA418
2016-03-29 | RDI's Answer to T2 Plaintiffs' First
Amended Complaint 11 JA419-JA438
2016-04-05 | Codding and Wrotniak's Answer
to T2 Plaintiffs' First Amended IT JA439-JA462
Complaint
2016-06-21 | Stipulation and Order to Amend
Deadlines in Scheduling Order Il JA463-JA468
2016-06-23 | Transcript of 6-21-16 Hearing on
Defendants' Motion to Compel & IT JA469-]A493
Motion to Disqualify T2 Plaintiffs
2016-08-11 | Transcript of 8-9-16 Hearing on
Cotter Jr.'s Motion for Partial
Summary Judgment, Motion to IL I | JA494-JASIS
Compel & Motion to Amend
2016-09-02 | Cotter Jr.'s Second Amended
Verified Complaint 1 JAS19-JAS75
2016-09-23 | Defendant William Gould III, 1V,
(”Gould”)'s MS] V, VI ]A576']A1400
2016-09-23 | MIL to Exclude Expert Testimony
of Steele, Duarte-Silva, Spitz, VI JA1401-JA1485
Nagy, & Finnerty
2016-09-23 | Individual Defendants' Motion for JA1486-JA2216
Partial Summary Judgment (No. 1)
Sy . O VI, VII, (FILED
R Pt Temnation | VIf X | UNDER sEat
JA2136A-D)

MS]J No. 1)




JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX

Date

Description

Vol. #

Page Nos.

2016-09-23

Individual Defendants' Motion for
Partial Summary Judgment (No. 2)
Re: The Issue of Director

Independence ("Partial MSJ No. 2")

IX, X

JA2217-TA2489

(FILED
UNDER SEAL
JA2489A-HH)

2016-09-23

Individual Defendants' Motion for
Partial Summary Judgment (No. 3)
On Plaintiff's Claims Related to the
Purported Unsolicited Offer
("Partial MSJ No. 3")

X, XI

JA2490-JA2583

2016-09-23

Individual Defendants' Motion for
Partial Summary Judgment (No. 4)
On Plaintiff's Claims Related to the
Executive Committee ("Partial MSJ
No. 4")

XI

JA2584-JA2689

2016-09-23

Individual Defendants' Motion for
Partial Summary Judgment (No. 5)
On Plaintiff's Claims Related to the
Appointment of Ellen Cotter as
CEOQO ("Partial MSJ No. 5")

XI, XII

JA2690-JA2860

2016-09-23

Individual Defendants' Motion for
Partial Summary Judgment (No. 6)
Re Plaintiff's Claims Re Estate's
Option Exercise, Appointment of
Margaret Cotter, Compensation
Packages of Ellen Cotter and
Margaret Cotter, and related
claims Additional Compensation
to Margaret Cotter and Guy
Adams ("Partial MSJ No. 6")

XII, XIII,
XIV

JA2861-JA3336

2016-09-23

Cotter Jr.'s Motion for Partial
Summary Judgment ("MPS]")

X1V, XV

JA3337-JA3697

2016-10-03

Order Granting Cotter Jr.'s Motion
to Compel Production of
Documents & Communications Re
the Advice of Counsel Defense

XV

JA3698-JA3700




JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

CHRONOILOGICAIL INDEX

Date Description Vol. # Page Nos.
2016-10-03 | Order Re Cotter Jr.'s Motion to

Permit Certain Discovery re XV JA3701-JA3703

Recent "Offer"
2016-10-03 | RDI's Joinder to MIL to Exclude XV JA3704-JA3706

Expert Testimony
2016-10-03 | RDI's Joinder to Individual

Defendants' Partial-MSJ No. 1 XV JA3707-JA3717
2016-10-03 | RDI's Joinder to Individual

Defendants' Partial MS] No. 2 XV JA3718-JA3739
2016-10-03 | RDI's Joinder to Individual XV

Defendants' Partial MS] No. 3 JA3740-JA3746
2016-10-03 | RDI's Joinder to Individual XV

Defendants' Partial MS] No. 4 JA3747-JA3799
2016-10-03 | RDI's Joinder to Individual XV

Defendants' Partial MS] No. 5 JA3800-JA3805
2016-10-03 | RDI's Joinder to Individual XV, XVI )

Defendants' Partial MSJ No. 6 JA3806-JA3814
2016-10-13 | Individual Defendants' Opposition XVI )

to Cotter Jr.'s MPSJ JA3815-]JA3920
2016-10-13 | RDI's Joinder to Individual

Defendants' Opposition to Cotter XVI JA3921-JA4014

Jr.'s MPS]
2016-10-13 | Cotter Jr.'s Opposition to Gould's XVI JA4015-JA4051

MS]J
2016-10-13 | Cotter Jr.'s Opposition to Partial XVI, )

MSJ No. 1 XVII JA4052-JA4083
2016-10-13 | Cotter, Jr.'s Opposition to Partial E

MS]J No. 2 XVII | JA4084-JA4111
2016-10-13 | Cotter, Jr.'s Opposition to Partial )

MS] No. 6 XVII | JA4112-JA4142
2016-10-17 | Cotter Jr.'s Appendix of Exhibits JA4143-JA4311

ISO Opposition to Individual XVII (FILED

Defendants Partial MS] No. 1 XVIII UNDER SEAL

JA4151A-C)




JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-10-17 | Cotter Jr.'s Appendix of Exhibits

ISO Opposition to Individual XVII | JA4312-JA4457

Defendants' Partial MSJ No. 2
2016-10-17 | Cotter Jr.'s Appendix of Exhibits i

ISO Opposition to Gould's MSJ] XVIL | JA4458-JA4517
2016-10-21 | Individual Defendants' Reply ISO

of Partial MSJ No. 1 XVIII | JA4518-JA4549
2016-10-21 | Individual Defendants' Reply ISO XVIII,

Partial MS] No. 2 Xix_ | JA4550-JA4567
2016-10-21 | RDI's Reply ISO Individual

Defendants' Partial MSJ No. 1 XIX JA4568-JA4577
2016-10-21 | RDI's Reply ISO Individual )

Defendants' Partial MSJ No. 2 XIX JA4578-JA4588
2019-10-21 | RDI's Consolidated Reply ISO

Individual Defendants' Partial MS] XIX JA4589-JA4603

Nos.3,4,5& 6
2016-10-21 | RDI's Reply ISO Gould's MSJ XIX JA4604-]A4609
2016-10-21 | Gould's Reply ISO MSJ XIX JA4610-JA4635
2016-10-21 | Declaration of Bannett ISO Gould's

Reply ISO MS] XIX JA4636-]A4677
2016-10-21 | Individual Defendants' Reply ISO

Partial MS] Nos. 3, 4, 5, and 6 XIX | JA4678-JA4724
2016-10-26 | Individual Defendants' Objections

to Declaration of Cotter, Jr.

Submitted in Opposition to Partial XIX JA4725JA4735

MSJs
2016-11-01 g/}‘ar}scrlpt of 10-27-16 Hearing on XIX, XX | JA4736-JA4890

otions

2016-12-20 | RDI's Answer to Cotter Jr.'s

Second Amended Complaint XX JA4891-JA4916
2016-12-21 | Order Re Individual Defendants'

Partial MSJ Nos. 1-6 and MIL to XX JA4917-]A4920

Exclude Expert Testimony
2016-12-22 | Notice of Entry of Order Re Partial

MS]J Nos. 1-6 and MIL to Exclude XX JA4921-JA4927

Expert Testimony
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX

Date

Description

Vol. #

Page Nos.

2017-10-04

First Amended Order Setting Civil
Jury Trial, Pre-Trial Conference,
and Calendar Call

XX

JA4928-JA4931

2017-10-11

Individual Defendants' Motion for
Evidentiary Hearing Re Cotter Jr.'s
Adequacy as Derivative Plaintiff

XX

JA4932-JA4974

2017-10-17

Gould's Joinder to Motion for
Evidentiary Hearing re Cotter Jr.'s
Adequacy as Derivative Plaintiff

XX

JA4975-JA4977

2017-10-18

RDI's Joinder to Motion for
Evidentiary Hearing re Cotter Jr.'s
Adequacy as Derivative Plaintiff

XX

JA4978-JA4980

2017-11-09

Individual Defendants'
Supplement to Partial MSJ Nos. 1,
2,3,5,and 6

XX

JA4981-JA5024

2017-11-21

RDI's Joinder to Individual
Defendants' Supplement to Partial
MSJ Nos. 1,2,3,5 &6

XX

JA5025-JA5027

2017-11-27

Transcript of 11-20-17 Hearing on

Motion for Evidentiary Hearing re
Cotter Jr.'s Adequacy & Motion to
Seal

XX

JA5028-JA5047

2017-11-28

Individual Defendants' Answer to
Cotter Jr.'s Second Amended
Complaint

XX, XXI

JA5048-JA5077

2017-12-01

Gould's Request For Hearing on
Previously-Filed MS]J

XXI

JA5078-JA5093

2017-12-01

Cotter Jr.'s Supplemental
Opposition to Partial MS] Nos. 1 &
2 & Gould MSJ

XXI

JA5094-JA5107

2017-12-01

Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to
Partial MSJ] Nos. 1 & 2 & Gould
MSJ

XXI

JA5108-JA5118




JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX
Date Description Vol. # Page Nos.
2017-12-01 | Cotter Jr.'s Supplemental
Opposition to Partial MS]J Nos. 2 & XXI JA5119-JA5134
5 & Gould MS]J
2017-12-01 | Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to )
Partial MS] Nos. 2 & 5 & Gould XXL 1 JAS135-JA5252
MSJ
2017-12-01 | Cotter Jr.'s Supplemental
Opposition to Partial MSJ Nos. 2 & XXI JA5253-JA5264
6 & Gould MSJ
2017-12-01 | Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to )
Partial MS] Nos. 2 & 6 & Gould XXT | JA5265-]A5299
MSJ
2017-12-01 | Cotter Jr.'s Supplemental XXI
Opposition to Partial MS] Nos. 2 & XXIi JA5300-JA5320
3 & Gould MSJ
2017-12-01 | Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to R
So-Called MSJ Nos. 2 & 3 & Gould XXII JA5321-JA5509
MSJ
2017-12-04 | Individual Defendants' Reply ISO
Renewed Partial MSJ Nos. 1 & 2 XXIL | JA5510-JA5537
2017-12-04 Sfoltl/[lgj s Supplemental Reply ISO XXII | JA5538-JA5554
2017-12-05 | Declaration of Bannett ISO Gould's XXII,
Supplemental Reply ISO MSJ xxi | JA5955JA5685
2017-12-08 | Joint Pre-Trial Memorandum XXIII | JA5686-JA5717
2017-12-11 | Transcript of 12-11-2017 Hearing
on [Partial] MS]Js, MILs, and Pre- XXIIT | JA5718-JA5792
Trial Conference
2017-12-19 | Cotter Jr.'s Motion for
Reconsideration of Ruling on XXIII
Partial MSJ Nos. 1, 2 & 3 and XXTV JA5793-JA5909

Gould's MSJ on OST ("Motion for
Reconsideration")




JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX

Date

Description

Vol. #

Page Nos.

2017-12-26

Individual Defendants' Opposition
to Cotter Jr.'s Motion For
Reconsideration

XXIV

JA5910-JA5981

2017-12-27

Gould's Opposition to Cotter Jr.'s
Motion for Reconsideration

XXIV

JA5982-JA5986

2017-12-27

Declaration of Bannett ISO Gould's
Opposition to Cotter Jr.'s Motion
for Reconsideration

XXV,
XXV

JA5987-JA6064

2017-12-28

Order Re Individual Defendants'
Partial MSJs, Gould's MSJ, and
MILs

XXV

JA6065-JA6071

2017-12-28

Cotter Jr.'s Motion to Stay on OST

XXV

JA6072-TA6080

2017-12-29

Notice of Entry of Order Re
Individual Defendants' Partial
MS]Js, Gould's MSJ, and MIL

XXV

JA6081-JA6091

2017-12-29

Cotter Jr.'s Motion for Rule 54(b)
Certification and Stay on OST

XXV

JA6092-JA6106

2017-12-29

Transcript of 12-28-17 Hearing on
Motion for Reconsideration and
Motion for Stay

XXV

JA6107-JA6131

2018-01-02

Individual Defendants' Opposition
to Cotter Jr.'s Motion for Rule 54(b)
Certification and Stay

XXV

JA6132-JA6139

2018-01-03

RDI's Joinder to Individual
Defendants' Opposition to Cotter
Jr.'s Motion for Rule 54(b)
Certification and Stay

XXV

JA6140-JA6152

2018-01-03

RDI's Errata to Joinder to
Individual Defendants' Opposition
to Motion for Rule 54(b)
Certification and Stay

XXV

JA6153-JA6161

2018-01-03

RDI's Motion to Dismiss for
Failure to Show Demand Futility

XXV

JA6162-JA6170

2018-01-03

Cotter Jr.'s Reply ISO Motion for
Rule 54(b) Certification and Stay

XXV

JA6171-]S6178




JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX
Date Description Vol. # Page Nos.
2018-01-04 | Order Granting Cotter Jr.'s Motion
for Rule 54(b) Certification XXV | JA6179-]A6181
2018-01-04 | Notice of Entry of Order Granting
Cotter Jr.'s Motion for Rule 54(b) XXV | JA6182-JA6188
Certification
2018-01-04 | Order Denying Cotter Jr.'s Motion
for Reconsideration and Stay XXV | JA6189-JA6191
2018-01-04 | Adams and Cotter sisters' Motion JA6192-]A6224
for Judgment as a Matter of Law (FILED
XXV | UNDER SEAL
JA6224A-F)
2018-01-05 | Cotter Jr.'s Opposition to RDI's
Motion to Dismiss for Failure to XXV | JA6225-JA6228
Show Demand Futility
2018-01-05 | Cotter Jr.'s Opposition to
Defendants' Motion for Judgment XXV | JA6229-JA6238
as a Matter of Law
2018-01-05 | Declaration of Krum ISO Cotter
Jr.'s Opposition to Motion for XXV | JA6239-JA6244
Judgment as a Matter of Law
2018-01-05 | Transcript of 1-4-18 Hearing on
Cotter Jr.'s Motion for Rule 54(b) XXV | JA6245-JA6263
Certification
2018-01-08 | Transcript of Hearing on Demand
Futility Motion and Motion for XXV | JA6264-JA6280
Judgment
2018-01-10 | Transcript of Proceedings of 01-8-
18 Jury Trial-Day 1 XXV | JA6281-JA6294
2018-02-01 | Cotter Jr.'s Notice of Appeal XXV | JA6295-JA6297
2018-04-18 | Cotter Jr.'s Motion to Compel XXV,
(Gould) XXVI JA6298-JA6431
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JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOILOGICAL INDEX

Date Description Vol. # Page Nos.
2018-04-23 | Cotter Jr.'s Motion for Omnibus JA6432-JA6561

Relief on OST

XXVL | i rR AL
XXVII
JA6350A;
JA6513A-C)

2018-04-24 | Gould's Opposition to Cotter Jr.'s

Motion to Compel XXVII | JA6562-]A6568
2018-04-24 | Gould's Declaration ISO

Opposition to Motion to Compel XXVIL | JA6569-JA6571
2018-04-24 | Bannett's Declaration ISO Gould's

Opposition to Motion to Compel XXVIL | JA6572-JA6581
2018-04-27 | Cotter Jr.'s Reply ISO Motion to

Compel (Gould) XXVII | JA6582-]A6599
2018-04-27 | RDI's Opposition to Cotter's

Motion for Omnibus Relief XXVIL | JA6600-]A6698
2018-05-03 | Transcript of 4-30-18 Hearing on

Motions to Compel & Seal XXVIL | JA6699-JA6723
2018-05-04 | Second Amended Order Setting

Jury Trial, Pre-trial Conference, XXVII | JA6724-JA6726

and Calendar Call
2018-05-07 | Transcript of 5-2-18 Hearing on XXVII,

Evidentiary Hearing XXVIIl | 1A6727-JA6815
2018-05-11 | Cotter Jr.'s Opposition to RDI's

Motion for Leave to File Motion XXVIIL | JA6816-JA6937
2018-05-15 | Adams and Cotter sisters' Motion XXVIII

to Compel Production of Docs re XXIX ” | JA6938-JA7078

Expert Fee Payments on OST
2018-05-18 | Cotter Jr.'s Opposition to Motion

to Compel Production of Docs re XXIX | JA7079-JA7087

Expert Fee Payments
2018-05-18 | Adams and Cotter sisters' Pre-

Trial Memo XXIX | JA7088-JA7135
2018-05-18 | Cotter Jr.'s Pre-Trial Memo XXIX | JA7136-JA7157
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JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX
Date Description Vol. # Page Nos.
2018-05-24 | Transcript of 05-21-18 Hearing on
Adams and Cotter sisters' Motion XXIX | JA7158-JA7172
to Compel
2018-06-01 | Adams and Cotter sisters' Motion
for Summary Judgment XXIX | JA7173-JA7221
("Ratification MSJ")
2018-06-08 | Cotter Jr.'s Motion to Compel on XXIX,
OST XXX, |JA7222-JA7568
XXXI
2018-06-12 | Cotter Jr.'s Motion for Relief Based
on Noncompliance with Court's
May 2, 2018 Rulings on OST XXXL | JA7569-]A7607
("Motion for Relief")
2018-06-13 | Cotter Jr.'s Opposition to
Ratification MS] XXXI | JA7608-JA7797
2018-06-13 | Cotter Jr.'s Opposition to RDI's XXXI,
Demand Futility Motion xxxi | JA7798-]A7840
2018-06-15 | Adams and Cotter sisters' Reply
ISO of Ratification MS] XXXIL | JA7841-]A7874
2018-06-18 | RDI's Combined Opposition to
Cotter Jr.'s Motion to Compel & XXXII | JA7875-JA7927
Motion for Relief
2018-06-18 | Adams and Cotter sisters' Joinder
to RDI's Combined Opposition to XXXII,
Cotter Jr.'s Motion to Compel & xxxi | JA7928-JA8295
Motion for Relief
2018-06-18 | Gould's Joinder to RDI's
Combined Opposition to Cotter
Jr.'s Motion to Compel & Motion XXXIL | JA8296-JA8301
for Relief
2018-06-18 | Cotter Jr.'s Reply ISO Motion for XXXIII,
Relief Re: 05-02-18 Rulings xxx1y | JA8302-]A8342
2018-06-20 | Transcript of 06-19-18 Omnibus
Hearing on discovery motions and | XXXIV | JA8343-JA8394

Ratification MSJ
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX
Date Description Vol. # Page Nos.
2018-07-12 | Order Granting In Part Cotter Jr.'s
Motion to Compel (Gould) & XXXIV | JA8395-JA8397
Motion for Relief
2018-07-12 | Order Granting in Part Cotter Jr.'s
Motion for Omnibus Relief & XXXIV | JA8398-JA8400
Motion to Compel
2018-08-14 | Findings of Fact and Conclusions XXXIV | JA8401-JA8411
of Law and Judgment
2018-08-16 | Notice of Entry of Findings of Fact
and Conclusions of Law and XXXIV | JA8412-JA8425
Judgment
2018-08-24 | Memorandum of Costs submitted
by RDI for itself & the director XXXIV | JA8426-JA8446
defendants
2018-08-24 | RDI's Appendix of Exhibits to XXXIV,
Memorandum of Costs XXXV, | JA8447-JA8906
XXXVI
2018-09-05 | Notice of Entry of SAO Re Process
for Filing Motion for Attorney's XXXVI | JA8907-JA8914
Fees
2018-09-05 | Cotter Jr.'s Motion to Retax Costs XXXVI | JA8915-JA9018
2018-09-07 | RDI's Motion for Attorneys' Fees XXXVI,
y Vi | JA9019-JA9101
2018-09-12 Egloi Motion for Judgment in Its XXXVII | JA9102-JA9107
2018-09-13 | Cotter Jr.'s Notice of Appeal XXXVII | JA9108-JA9110
2018-09-14 | RDI's Opposition to Cotter Jr.'s
Motion fc? Retax Costs XXXVIL | JA91T1-JA9219
2018-09-14 | RDI's Appendix ISO Opposition to | XXXVII,
Motion to Retax ("Appendix") Part | XXXVIII, | JA9220-JA9592
1 XXXIX
2018-09-14 | RDI's Appendix, Part 2 XXXIX, | JA9593-
XL, XLI | JA10063
2018-09-14 | RDI's Appendix, Part 3 XLI, JA10064-
XLIL - A 10801
XLIII
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

CHRONOLOGICAL INDEX
Date Description Vol. # Page Nos.
2018-09-14 | RDI's Appendix, Part 4 XLIII, | JA10802-
XLIV | JA10898
2018-09-14 | RDI's Appendix Part 5 XLIV, |JA10899-
XLV | JA11270
2018-09-14 | RDI's Appendix, Part 6 XLV, |JA11271-
XLVI | JA11475
2018-09-14 | RDI's Appendix, Part 7 XLVI,
XLVII, |JA11476-
XLVII, |JA12496
XLIX, L
2018-09-14 | RDI's Appendix, Part 8 JA12497-
L, LI, LII TA12893
2018-09-14 | Suggestion of Death of Gould LI JA12894-
Upon the Record ’ JA12896
2018-09-24 | Cotter Jr.'s Reply to RDI's Opp'n to LI JA12897-
Motion to Retax Costs JA12921
2018-09-24 | Cotter Jr.'s Appendix of Exhibits JA12922-
ISO Reply to RDI's Opposition to LII, LIII JA13112
Motion to Retax Costs
2018-10-01 | Cotter Jr.'s Opposition to RDI's LI JA13113-
Motion for Judgment in its Favor JA13125
2018-10-02 | Transcript of 10-01-18 Hearing on LI JA13126-
Cotter Jr.'s Motion to Retax Costs JA13150
2018-11-02 | Cotter Jr.'s Letter to Court LI JA13151-
Objecting to Proposed Order JA13156
2018-11-02 | Cotter Jr.'s Errata to Letter to JA13157-
Court Objecting to Proposed LIII JA13162
Order
2018-11-06 | Order Granting in Part Motion to JA13163-
Retax Costs & Entering Judgment LIII JA13167
for Costs ('Cost Judgment")
2018-11-06 | Notice of Entry of Order of Cost LI JA13168-
Judgment JA13174
2018-11-16 | Order Denying RDI's Motion for LI JA13175-
Attorneys' Fees JA13178
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JOINT APPENDIX TO OPENING BRIEFS

FOR CASE NOS. 77648 & 76981

CHRONOILOGICAL INDEX

Date Description Vol. # Page Nos.

2018-11-06 | Order Denying RDI's Motion for LIII JA13179-
Judgment in Its Favor JA13182

2018-11-20 | Notice of Entry of Order Denying LI JA13183-
RDI's Motion for Attorneys' Fees JA13190

2018-11-20 | Notice of Entry of Order Denying JA13191-
RDI's Motion for Judgment in Its LIII JA13198
Favor

2018-11-26 | Cotter Jr.'s Motion for
Reconsideration & Amendment of LI JA13199-
Cost Judgment, for Limited Stay of JA13207
Execution on OST

2018-11-30 | RDI's Opposition to Cotter Jr.'s
Motion for Reconsideration and LI JA13208-
Response to Motion for Limited JA13212
Stay of Execution on OST

2018-11-30 | Adams and Cotter sisters' Joinder
to RDI's Opposition to Cotter Jr.'s JA13213-
Motion for Reconsideration and LIII JA13215
Response to Motion for Limited
Stay of Execution

2018-12-06 | Order Re Cotter Jr.'s Motion for
Reconsideration & Amendment of LI JA13216-
Judgment for Costs and for JA13219
Limited Stay

2018-12-06 | Cotter Jr.'s Notice of Appeal from LI JA13220-
Cost Judgment JA13222

2018-12-07 | Notice of Entry of Order Re Cotter
Jr.'s Motion for Reconsideration & LIII JA13223-
Amendment of Cost Judgment JA13229
and for Limited Stay

2018-12-14 | Cotter Jr.'s Notice of Posting Cost LI JA13230-
Bond on Appeal JA13232
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2018-06-18 | Adams and Cotter sisters' Joinder
to RDI's Combined Opposition to XXXII, | JA7928-
Cotter Jr.'s Motion to Compel & XXXIII | JA8295
Motion for Relief
2018-11-30 | Adams and Cotter sisters' Joinder
to RDI's Opposition to Cotter Jr.'s JA13213-
Motion for Reconsideration and LIII JA13215
Response to Motion for Limited
Stay of Execution
2018-01-04 | Adams and Cotter sisters' Motion JA6192-
for Judgment as a Matter of Law JA6224
FILED
XXV | (NDER
SEAL
JA6224A-F)
2018-06-01 | Adams and Cotter sisters' Motion JA7173-
for Summary Judgment XXIX JA7221
("Ratification MSJ")
2018-05-15 | Adams and Cotter gisters' Motion XXVIIL, | JA6938-
to Compel Production of Docs re XXIX | JA7078
Expert Fee Payments on OST
2018-05-18 | Adams and Cotter sisters' Pre- XXIX JA7088-
Trial Memo JA7135
2018-06-15 | Adams and Cotter sisters' Reply xxxqp | JA7841-
ISO of Ratification MS] JA7874
2015-06-18 | Amended AQOS - Douglas
McEachern 5 I JA32-]JA33
2015-06-18 | Amended AOS - Edward Kane I JA34-JA35
2015-06-18 | Amended AOS - Ellen Cotter I JA36-JA37
2015-06-18 | Amended AQOS - Guy Adams I JA38-JA39
2015-06-18 | Amended AQS - Margaret Cotter I JA40-JA41
2015-06-18 | Amended AOS - RDI | JA42-JA43
2015-06-18 | Amended AQOS — Timothy Storey I JA44-JA45
2015-06-18 | Amended AOS — William Gould I JA46-JA47
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2018-04-24 | Bannett's Declaration ISO Gould's XXVII JA6572-
Opposition to Motion to Compel JA6581
2016-04-05 | Codding and Wrotniak's Answer JA439-
to T2 Plaintiffs' First Amended II JA462
Complaint
2015-06-12 | Complaint I JA1-JA31
2016-10-17 | Cotter Jr.'s Appendix of Exhibits XVIII JA4458-
ISO Opposition to Gould's MSJ JA4517
2016-10-17 | Cotter Jr.'s Appendix of Exhibits JA4143-
ISO Opposition to Individual JA4311
Defendants' Partial MSJ No. 1 XVIL (FILED
XVIII UNDER
SEAL
JA4151A-C)
2016-10-17 | Cotter Jr.'s Appendix of Exhibits JA4312-
ISO Opposition to Individual XVIII JA4457
Defendants' Partial MSJ No. 2
2018-09-24 | Cotter Jr.'s Appendix of Exhibits JA12922-
ISO Reply to RDI's Opposition to LII, LIII JA13112
Motion to Retax Costs
2018-11-02 | Cotter Jr.'s Errata to Letter to JA13157-
Court Objecting to Proposed LIIT JA13162
Order
2018-11-02 | Cotter Jr.'s Letter to Court LI JA13151-
Objecting to Proposed Order JA13156
2018-04-23 | Cotter Jr.'s Motion for Omnibus JA6432-
Relief on OST JA6561
(FILED
Xxvii | UNDER
JA6350A;
JA6513A-C)
2016-09-23 | Cotter Jr.'s Motion for Partial XIV. XV JA3337-
Summary Judgment ("MPS]") ’ JA3697
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2018-11-26 | Cotter Jr.'s Motion for
Reconsideration & Amendment of LI JA13199-
Cost Judgment, for Limited Stay of JA13207
Execution on OST
2017-12-19 | Cotter Jr.'s Motion for
Reconsideration of Ruling on
Partial MS] Nos. 1,2 & 3 and >><(>><<111\1/ }ﬁgggg'
Gould's MSJ on OST ("Motion for
Reconsideration")
2018-06-12 | Cotter Jr.'s Motion for Relief Based
on Noncompliance with Court's xxx| | JA7569-
May 2, 2018 Rulings on OST JA7607
("Motion for Relief")
2017-12-29 | Cotter Jr.'s Motion for Rule 54(b) XXV JA6092-
Certification and Stay on OST JA6106
2018-04-18 | Cotter Jr.'s Motion to Compel XXV, | JA6298-
(Gould) XXVI | JA6431
2018-06-08 | Cotter Jr.'s Motion to Compel on XXIX, JA7222-
OST XXX, JA7568
XXXI
2018-09-05 | Cotter Jr.'s Motion to Retax Costs XXXV] }ﬁgg%g—
2017-12-28 | Cotter Jr.'s Motion to Stay on OST XXV JA6072-
JA6080
2018-02-01 | Cotter Jr.'s Notice of Appeal XXV JA6295-
JA6297
2018-09-13 | Cotter Jr.'s Notice of Appeal XXXVII }ﬁg%(l)g-
2018-12-06 | Cotter Jr.'s Notice of Appeal from LI JA13220-
Cost Judgment JA13222
2018-12-14 | Cotter Jr.'s Notice of Posting Cost LI JA13230-
Bond on Appeal JA13232
2018-01-05 | Cotter Jr.'s Opposition to JA6229-
Defendants' Motion for Judgment XXV JA6238

as a Matter of Law
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2016-10-13 | Cotter Jr.'s Opposition to Gould's XVI JA4015-
MSJ JA4051
2018-05-18 | Cotter Jr.'s Opposition to Motion JA7079-
to Compel Production of Docs re XXIX A7087
Expert Fee Payments J
2016-10-13 | Cotter Jr.'s Opposition to Partial XVI, | JA4052-
MSJ No. 1 XVII | JA4083
2018-06-13 | Cotter Jr.'s Opposition to xxx] | JA7608-
Ratification MSJ JA7797
2018-06-13 | Cotter Jr.'s Opposition to RDI's XXXI, | JA7798-
Demand Futility Motion XXXII | JA7840
2018-10-01 | Cotter Jr.'s Opposition to RDI's LI JA13113-
Motion for Judgment in its Favor JA13125
2018-05-11 | Cotter Jr.'s Opposition to RDI's XXVIII JA6816-
Motion for Leave to File Motion JA6937
2018-01-05 | Cotter Jr.'s Opposition to RDI's JA6225-
Motion to Dismiss for Failure to XXV JA6228
Show Demand Futility
2018-05-18 | Cotter Jr.'s Pre-Trial Memo XXIX JA7136-
JA7157
2018-06-18 | Cotter Jr.'s Reply ISO Motion for XXXIII, | JA8302-
Relief Re: 05-02-18 Rulings XXXIV | JA8342
2018-01-03 | Cotter Jr.'s Reply ISO Motion for xxy |JA6171-
Rule 54(b) Certification and Stay ]S6178
2018-04-27 | Cotter Jr.'s Reply ISO Motion to XXVII JA6582-
Compel (Gould) JA6599
2018-09-24 | Cotter Jr.'s Reply to RDI's Opp'n to LI JA12897-
Motion to Retax Costs JA12921
2016-09-02 | Cotter Jr.'s Second Amended 10 JA519-
Verified Complaint JA575
2017-12-01 | Cotter Jr.'s Supplemental A5094
Opposition to Partial MS] Nos. 1 & XXI } A51 07-

2 & Gould MS]J
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX

Date Description Vol. # Page Nos.

2017-12-01 | Cotter Jr.'s Supplemental
Opposition topIEartial MSJ Nos. 2 & ;8(% }ﬁgggg_
3 & Gould MS]

2017-12-01 | Cotter Jr.'s Supplemental JA5119-
Opposition to Partial MSJ Nos. 2 & XXI JA5134
5 & Gould MS]

2017-12-01 | Cotter Jr.'s Supplemental JA5253-
Opposition to Partial MS]J Nos. 2 & XXI JA5264
6 & Gould MSJ

2016-10-13 | Cotter, Jr.'s Opposition to Partial xvi | 1A4084-
MSJ No. 2 JA4111

2016-10-13 | Cotter, Jr.'s Opposition to Partial XVII JA4112-
MSJ No. 6 JA4142

2017-12-27 | Declaration of Bannett ISO Gould's
?ppositior} to Cotter Jr.'s Motion >§(>§R,/’ }ﬁgggi_

or Reconsideration

2016-10-21 | Declaration of Bannett ISO Gould's XIX JA4636-
Reply ISO MSJ JA4677

2017-12-05 | Declaration of Bannett ISO Gould's | XXII, | JA5555-
Supplemental Reply ISO MSJ XXHII | JA5685

2018-01-05 | Declaration of Krum ISO Cotter JA6239-
Jr.'s Opposition to Motion for XXV JA6244
Judgment as a Matter of Law

2017-12-01 | Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to XXI JA5108-
Partial MSJ Nos. 1 & 2 & Gould JA5118
MS]

2017-12-01 | Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to XXI JA5135-
Partial MS] Nos. 2 & 5 & Gould JA5252
MSJ

2017-12-01 | Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to XXI JA5265-
Partial MSJ Nos. 2 & 6 & Gould JA5299

MS]
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX

Date Description Vol. # Page Nos.

2017-12-01 | Declaration of Levin ISO Cotter
Jr.'s Supplemental Opposition to xxp | JAS321-
So-Called MSJ Nos. 2 & 3 & Gould JA5509
MSJ

2016-09-23 | Defendant William Gould I, IV, | JA576-
("Gould")'s MSJ V, VI | JA1400

2018-08-14 | Findings of Fact and Conclusions xxx1y | JA8401-
of Law and Judgment JA8411

2017-10-04 | First Amended Order Setting Civil JA4928-
Jury Trial, Pre-Trial Conference, XX JA4931
and Calendar Call

2015-10-22 | First Amended Verified Complaint I JA263-

JA312

2018-04-24 | Gould's Declaration ISO XXV JA6569-
Opposition to Motion to Compel JA6571

2017-10-17 | Gould's Joinder to Motion for JA4975-
Evidentiary Hearing re Cotter Jr.'s XX JA4977
Adequacy as Derivative Plaintiff

2018-06-18 | Gould's Joinder to RDI's
Combined Opposition to Cotter xxxirp | JA8296-
Jr.'s Motion to Compel & Motion JA8301
for Relief

2017-12-27 | Gould's Opposition to Cotter Jr.'s XXIV JAS5982-
Motion for Reconsideration JA5986

2018-04-24 | Gould's Opposition to Cotter Jr.'s XXVII JA6562-
Motion to Compel JA6568

2016-10-21 | Gould's Reply ISO MS] XIX JA4610-

JA4635

2017-12-01 | Gould's Request For Hearing on XXI JA5078-
Previously-Filed MS]J JA5093

2017-12-04 | Gould's Supplemental Reply ISO xxqp | JAS538-
of MSJ JA5554

2017-11-28 | Individual Defendants' Answer to JA5048-
Cotter Jr.'s Second Amended XX, XXI JA5077

Complaint
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2016-03-14 | Individual Defendants' Answer to I JA375-
Cotter's First Amended Complaint JA396
2017-10-11 | Individual Defendants' Motion for JA4932-
Evidentiary Hearing Re Cotter Jr.'s XX JA4974
Adequacy as Derivative Plaintiff
2016-09-23 | Individual Defendants' Motion for JA1486-
Partial Summary Judgment (No. 1) JA2216
Re: Plaintiff's Termination and VI VII (FILED
Reinstatement Claims ("Partial VIIL IX UNDER
JA2136A-D)
2016-09-23 | Individual Defendants' Motion for JA2217-
Partial Summary Judgment (No. 2) JA2489
Re: The Issue of Director (FILED
Independence ("Partial MSJ No. 2") IX, X UNDER
SEAL
JA2489A-
HH)
2016-09-23 | Individual Defendants' Motion for
Partial Summary Judgment (No. 3) JA2490-
On Plaintiff's Claims Related to the X, XI JA2583
Purported Unsolicited Offer
("Partial MSJ No. 3")
2016-09-23 | Individual Defendants' Motion for
Partial Summary Judgment (No. 4) JA2584-
On Plaintiff's Claims Related to the XI JTA2689
Executive Committee ("Partial MS]
No. 4")
2016-09-23 | Individual Defendants' Motion for
Partial Summary Judgment (No. 5) JA2690-
On Plaintiff's Claims Related to the | XI, XII JTA2860

Appointment of Ellen Cotter as

CEO ('"Partial MSJ No. 5")
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2016-09-23 | Individual Defendants' Motion for
Partial Summary Judgment (No. 6)
Re Plaintiff's Claims Re Estate's
Option Exercise, Appointment of
Margaret Cotter, Compensation XII, XIII, | JA2861-
Packages of Ellen Cotter and XIV JA3336
Margaret Cotter, and related
claims Additional Compensation
to Margaret Cotter and Guy
Adams ("Partial MSJ No. 6")
2015-09-03 | Individual Defendants' Motion to I JA149-
Dismiss Complaint JA237
2016-10-26 | Individual Defendants' Objections
to Declaration of Cotter, Jr. XIX JA4725-
Submitted in Opposition to Partial JA4735
MSJs
2017-12-26 | Individual Defendants' Opposition JA5910-
to Cotter Jr.'s Motion For XXIV
Reconsideration JAS981
2018-01-02 | Individual Defendants' Opposition JA6132-
to Cotter Jr.'s Motion for Rule 54(b) | XXV JA6139
Certification and Stay
2016-10-13 | Individual Defendants' Opposition XVI | JA3815-
to Cotter Jr.'s MPSJ JA3920
2016-10-21 | Individual Defendants' Reply ISO v | JA4518-
of Partial MSJ No. 1 JA4549
2016-10-21 | Individual Defendants' Reply ISO XVIII, | JA4550-
Partial MSJ No. 2 XIX JA4567
2016-10-21 | Individual Defendants' Reply ISO JA4678-
Partial MSJ Nos. 3, 4, 5, and 6 XIX JA4724
2017-12-04 | Individual Defendants' Reply ISO XXII JA5510-
Renewed Partial MS] Nos. 1 & 2 JA5537
2017-11-09 | Individual Defendants' JA4981-
Supplement to Partial MS] Nos. 1, XX JA5024

2,3,5,and 6
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2017-12-08 | Joint Pre-Trial Memorandum XXIII JA5686-
JA5717

2018-08-24 | Memorandum of Costs submitted JA8426-
by RDI for itself & the director XXXIV JTA8446
defendants

2016-09-23 | MIL to Exclude Expert Testimony JA1401-
of Steele, Duarte-Silva, Spitz, VI JA1485
Nagy, & Finnerty

2015-08-10 | Motion to Dismiss Complaint I JA48-JA104

2018-08-16 | Notice of Entry of Findings of Fact
and Conclusions of Law and XXXIV JA8412-
Judgment JA8425

2018-11-20 | Notice of Entry of Order Denying LI JA13183-
RDI's Motion for Attorneys' Fees JA13190

2018-11-20 | Notice of Entry of Order Denying JA13191-
RDI's Motion for Judgment in Its LIII JA13198
Favor

2018-01-04 | Notice of Entry of Order Granting JA6182-
Cotter Jr.'s Motion for Rule 54(b) XXV JA6188
Certification

2018-11-06 | Notice of Entry of Order of Cost LI JA13168-
Judgment JA13174

2018-12-07 | Notice of Entry of Order Re Cotter
Jr.'s Motion for Reconsideration & LI JA13223-
Amendment of Cost Judgment JA13229
and for Limited Stay

2017-12-29 | Notice of Entry of Order Re JA6081-
Individual Defendants' Partial XXV JA6091
MSJs, Gould's MS]J, and MIL

2016-12-22 | Notice of Entry of Order Re Partial JA4921-
MSJ Nos. 1-6 and MIL to Exclude XX JA4927
Expert Testimony

2018-09-05 | Notice of Entry of SAO Re Process JA8907-
for Filing Motion for Attorney's XXXVI JA8914

Fees
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX

Date Description Vol. # Page Nos.

2018-01-04 | Order Denying Cotter Jr.'s Motion XXV JA6189-
for Reconsideration and Stay JA6191

2018-11-16 | Order Denying RDI's Motion for LIII JA13175-
Attorneys' Fees JA13178

2018-11-06 | Order Denying RDI's Motion for LI JA13179-
Judgment in Its Favor JA13182

2015-10-12 | Order Denying RDI's Motion to I JA257-
Compel Arbitration JA259

2018-01-04 | Order Granting Cotter Jr.'s Motion xxy | 1A6179-
for Rule 54(b) Certification JA6181

2016-10-03 | Order Granting Cotter Jr.'s Motion
to Compel Production of XV JA3698-
Documents & Communications Re JA3700
the Advice of Counsel Defense

2018-07-12 | Order Granting in Part Cotter Jr.'s JA8398-
Motion for Omnibus Relief & XXXIV JA8400
Motion to Compel

2018-07-12 | Order Granting In Part Cotter Jr.'s JA8395-
Motion to Compel (Gould) & XXXIV JA8397
Motion for Relief

2018-11-06 | Order Granting in Part Motion to JA13163-
Retax Costs & Entering Judgment LIII JA13167
for Costs ("Cost Judgment")

2018-12-06 | Order Re Cotter Jr.'s Motion for
Reconsideration & Amendment of LI JA13216-
Judgment for Costs and for JA13219
Limited Stay

2016-10-03 | Order Re Cotter Jr.'s Motion to JA3701-
Permit Certain Discovery re XV JA3703
Recent "Offer"

2016-12-21 | Order Re Individual Defendants' JA4917-
Partial MSJ Nos. 1-6 and MIL to XX JA4920

Exclude Expert Testimony
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2017-12-28 | Order Re Individual Defendants' JA6065-
Partial MSJs, Gould's MS]J, and XXV JA6071
MILs
2015-10-19 | Order Re Motion to Dismiss I JA260-
Complaint JA262
2016-12-20 | RDI's Answer to Cotter Jr.'s XX JA4891-
Second Amended Complaint JA4916
2016-03-29 | RDI's Answer to Cotter, Jr.'s First I JA397-
Amended Complaint JA418
2016-03-29 | RDI's Answer to T2 Plaintiffs' First 1 JA419-
Amended Complaint JA438
2018-08-24 | RDI's Appendix of Exhibits to XXXV, JA8447-
Memorandum of Costs XXXV, JA8906
XXXVI
2018-09-14 | RDI's Appendix ISO Opposition to | XXXVII, JA9220-
Motion to Retax ("Appendix") Part | XXXVIII JA9592
1 , XXXIX
2018-09-14 | RDI's Appendix, Part 2 XXXIX, |JA9593-
XL, XLI | JA10063
2018-09-14 | RDI's Appendix, Part 3 XLI, JA10064-
XLII,
LI JA10801
2018-09-14 | RDI's Appendix, Part 4 XLIII, |JA10802-
XLIV | JA10898
2018-09-14 | RDI's Appendix Part 5 XLIV, |JA10899-
XLV |[JA11270
2018-09-14 | RDI's Appendix, Part 6 XLV, JA11271-
XLVI [ JA11475
2018-09-14 | RDI's Appendix, Part 7 XLVI,
XLVII, |JA11476-
XLVIII, |JA12496
XLIX, L
2018-09-14 | RDI's Appendix, Part 8 JA12497-
PP L, LL LI | 1215893
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX

Date Description Vol. # Page Nos.

2018-06-18 | RDI's Combined Opposition to JA7875-
Cotter Jr.'s Motion to Compel & XXXII JA7927
Motion for Relief

2019-10-21 | RDI's Consolidated Reply ISO JA4589-
Individual Defendants' Partial MSJ XIX JA4603
Nos.3,4,5&6

2018-01-03 | RDI's Errata to Joinder to
Individual Defendants' Opposition xxy | JA6153-
to Motion for Rule 54(b) JA6161
Certification and Stay

2016-10-13 | RDI's Joinder to Individual JA3921-
Defendants' Opposition to Cotter XVI JA4014
Jr.'s MPSJ

2018-01-03 | RDI's Joinder to Individual
Defendants' Opposition to Cotter xxy |JA6140-
Jr.'s Motion for Rule 54(b) JA6152
Certification and Stay

2016-10-03 | RDI's Joinder to Individual XV JA3707-
Defendants' Partial-MSJ No. 1 JA3717

2016-10-03 | RDI's Joinder to Individual XV JA3718-
Defendants' Partial MSJ] No. 2 JA3739

2016-10-03 | RDI's Joinder to Individual XV JA3740-
Defendants' Partial MSJ No. 3 JA3746

2016-10-03 | RDI's Joinder to Individual XV JA3747-
Defendants' Partial MSJ No. 4 JA3799

2016-10-03 | RDI's Joinder to Individual XV JA3800-
Defendants' Partial MSJ No. 5 JA3805

2016-10-03 | RDI's Joinder to Individual XV, XVI | JA3806-
Defendants' Partial MSJ No. 6 JA3814

2017-11-21 | RDI's Joinder to Individual JA5025-
Defendants' Supplement to Partial XX JA5027
MSJ Nos. 1,2,3,5&6

2016-10-03 | RDI's Joinder to MIL to Exclude XV JA3704-
Expert Testimony JA3706
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JOINT APPENDIX TO OPENING BRIEFS
FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX
Date Description Vol. # Page Nos.
2017-10-18 | RDI's Joinder to Motion for JA4978-
Evidentiary Hearing re Cotter Jr.'s XX JA4980
Adequacy as Derivative Plaintiff
2018-09-07 | RDI's Motion for Attorneys' Fees XXXVI, [JA9019-
XXXVII | JA9101
2018-09-12 | RDI's Motion for Judgment in Its JA9102-
Favor 5 XXXVIL 749107
2015-08-31 | RDI's Motion to Compel I JA127-
Arbitration JA148
2018-01-03 | RDI's Motion to Dismiss for XXV JA6162-
Failure to Show Demand Futility JA6170
2018-11-30 | RDI's Opposition to Cotter Jr.'s
Motion for Reconsideration and LI JA13208-
Response to Motion for Limited JA13212
Stay of Execution on OST
2018-09-14 | RDI's Opposition to Cotter Jr.'s XXXVII JA9111-
Motion to Retax Costs JA9219
2018-04-27 | RDI's Opposition to Cotter's xxvyp | 1A6600-
Motion for Omnibus Relief JA6698
2016-10-21 | RDI's Reply ISO Gould's MS] XIX JA4604-
JA4609
2016-10-21 | RDI's Reply ISO Individual XIX JA4568-
Defendants' Partial MSJ No. 1 JA4577
2016-10-21 | RDI's Reply ISO Individual XIX JA4578-
Defendants' Partial MSJ] No. 2 JA4588
2015-08-20 | Reading International, Inc.
("RDI")'s Joinder to Margaret
Cotter, Ellen Cotter, Douglas JA105-
McEachern, Guy Adams, & I JA108
Edward Kane ("Individual
Defendants") Motion to Dismiss
Complaint
2015-11-10 | Scheduling Order and Order JA313-
Setting Civil Jury Trial, Pre-Trial II JA316

Conference and Calendar Call
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FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX

Date Description Vol. # Page Nos.

2018-05-04 | Second Amended Order Setting JA6724-
Jury Trial, Pre-trial Conference, XXVII JA6726
and Calendar Call

2016-06-21 | Stipulation and Order to Amend I JA463-
Deadlines in Scheduling Order JA468

2018-09-14 | Suggestion of Death of Gould LI JA12894-
Upon the Record ’ JA12896

2016-02-12 | T2 Plaintiffs' First Amended I JA317-
Complaint JA355

2015-08-28 | T2 Plaintiffs' Verified Shareholder I JA109-
Derivative Complaint JA126

2015-10-06 | Transcript of 9-10-15 Hearing on
Defendants' Motion to Dismiss & L1 JA238-
Plaintiff Cotter Jr. ("Cotter Jr.")'s ’ JA256
Motion for Preliminary Injunction

2016-02-23 | Transcript of 2-18-16 Hearing on JA356-
Motion to Compel & Motion to I JA374
File Document Under Seal

2016-06-23 | Transcript of 6-21-16 Hearing on JA469-
Defendants' Motion to Compel & I JA493
Motion to Disqualify T2 Plaintiffs

2016-08-11 | Transcript of 8-9-16 Hearing on
Cotter Jr.'s Motion for Partial 10 JA494-
Summary Judgment, Motion to ’ JA518
Compel & Motion to Amend

2016-11-01 | Transcript of 10-27-16 Hearing on XIX. XX JA4736-
Motions ! JA4890

2017-11-27 | Transcript of 11-20-17 Hearing on
Motion for Evidentiary Hearing re XX JA5028-
Cotter Jr.'s Adequacy & Motion to JA5047
Seal

2017-12-11 | Transcript of 12-11-2017 Hearing JA5718-
on [Partial] MSJs, MILs, and Pre- XXIII JA5792

Trial Conference
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FOR CASE NOS. 77648 & 76981

ALPHABETICAL INDEX

Date Description Vol. # Page Nos.

2017-12-29 | Transcript of 12-28-17 Hearing on JA6107-
Motion for Reconsideration and XXV JA6131
Motion for Stay

2018-01-05 | Transcript of 1-4-18 Hearing on JA6245-
Cotter Jr.'s Motion for Rule 54(b) XXV JA6263
Certification

2018-01-08 | Transcript of Hearing on Demand JA6264-
Futility Motion and Motion for XXV JA6280
Judgment

2018-01-10 | Transcript of Proceedings of 01-8- xxy |JA6281-
18 Jury Trial-Day 1 JA6294

2018-05-03 | Transcript of 4-30-18 Hearing on XXVII JA6699-
Motions to Compel & Seal JA6723

2018-05-07 | Transcript of 5-2-18 Hearing on XXVII, | JA6727-
Evidentiary Hearing XXVIIT | JA6815

2018-05-24 | Transcript of 05-21-18 Hearing on JA7158-
Adams and Cotter sisters' Motion XXIX JA7172
to Compel

2018-06-20 | Transcript of 06-19-18 Omnibus JA8343-
Hearing on discovery motions and | XXXIV JA8394
Ratification MS]J

2018-10-02 | Transcript of 10-01-18 Hearing on LII JA13126-
Cotter Jr.'s Motion to Retax Costs JA13150
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involved Kane in the settlement discussions. Plaintiff contacted Kane on May 22, 2015,
acknowledged that Plaintiff had “made mistakes with my sisters,” told Kanc that he was the
“most thoughtful director” and asked to ““sit down with [Kane] in [San Dicgo] for breakfast,
lunch or dinner Saturday, Sunday, Monday . . . whatever works” so that he could get Kane’s
“help and thoughts™ because Kane was the “only one I have now who can broker peace[.]”
(HDO® Ex. 18 at 1.) Plaintiff ended his email with the foreshadowing of his litigation intentions:
“If not, we will have war and our company and family will be forever destroyed over the next
week.” (Id.) On May 27, 2015, Plaintiff emailed Kane with a 12-point settlement proposal and
begged: “Is there anything you can do to broker this?” (App., Ex. 4 at 33.)

Kane agreed with Plaintiff and “strongly advise[d]” Plaintiff to come to a negotiated
resolution. (/d. at 32.) But just as Plaintiff sought a negotiated resolution, Kane also sought one.
He was not motivated by a desire that Margaret Cotter remain the sole trustee of the Voting
Trust, as Plaintiff asserts without citation to any facts. (Opp. at 18.) To the contrary, as Kane
explained to Plaintiff at the time, like Plaintiff, he believed that a settlement would end all the

2% ec

“ill feelings,” “enhance the company, benefit [Plaintiff] and [his] sisters and allow [the Cotters]
to work together going forward.” Further, it would give Plaintiff the time to prove “that [he]
do[es] in fact have the leadership skills to run this company.” (App., Ex. 4 at 32-33.) As of May
28, 2015, although he urged a negotiation resolution, Kane “ha[d] not seen the proposal” for
settlement and “ha[d] not seen or heard the particulars,” including who would control the Voting
Trust (id. at 32), did not know that Margaret Cotter would be left as the sole trustee under the
scttlement, and “didn’t want to know it.” (HDO Ex. 7 at 597:9-22.) When Kane later learned
that Margaret Cotter would control the trust under the proposed deal, he reemphasized to
Plaintiff on June 11, 2015 that he would “much prefer that [Plaintiff] bend a bit and work it out
between you to build the trust that is necessary so that you don’t lose control of the company, as

you presently have.” (App. Ex. 5 at 35.) Kane knew by mid-June that “therc were votes there to

terminate [Plaintiff]” and that he himself would be “voting against him” if Plaintiff’s leadership

¢ “HDQO” refers to the Declaration of Noah Helpem filed in support of the Individual
Defendants’ Opposition to Plaintiff’s Motion for Partial Summary Judgment.

-6 -
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deficiencies were not alleviated by the kind of further oversight and more harmonious
management structure contemplated in the pending settlement (including, for example, oversight
of Plaintiff’s management by an Executive Committee). (HDO Ex. 7 at 596:13-25; HDO Ex. 5
at 193:3-195:2.) All the evidence shows Kane engaging Plaintiff on exactly the terms Plaintiff
requested prior to his termination; none of it shows the kind of bias in favor of Ellen and
Margaret Cotter and against Plaintiff required by law to challenge Kane’s independence with
respect to Plaintiff’s termination or any other board action. See Beam, 845 A.2d at 1050.
3. Judy Codding

Plaintiff does not deny that he stated at his deposition that Codding “might” satisfy a
“legal technical definition of independence” (HD#2 Ex. 7 at 70:18-71:6), but nevertheless
continues to question her independence based solely on speculation. Plaintiff insists that
Codding lacks independence due to her friendship with Mary Cotter (the three Cotter siblings’
mother) because Mary Cotter has purportedly “chosen sides™ in the dispute between Plaintiff and
his sisters. (Opp. at 6.) Plaintiff’s only support for his belief that Mary Cotter has chosen his
sisters’ side 1s that Ellen Cotter lives at Mary Cotter’s home and that Mary Cotter called Kane for
advice after the dispute between Plaintiff and his sisters arose. (/d.) The only evidence Plaintiff
proffers on these points is his own declaration and deposition testimony, and even if true, neither
suffice to show that Mary Cotter has chosen sides. But evern if she has chosen sides, Plaintiff
cites no evidence that Mary Cotter ever relayed her choice to Judy Codding or that it had any
impact on Codding’s behavior with respect to any Board action. While it is true that Ellen Cotter
suggested Codding as a board member, Plaintiff offers nothing to rebut the rule discussed in the
Motion that a director’s involvement in selecting another board member is insufficient to show a
lack of independence. (Mot. at 19.)

Plaintiff also spcculates that Codding “has become close™ with Ellen and Margaret Cotter
(id. at 7), but provides no factual basis for that statement. In fact, Ellen Cotter testified that
before asking Codding to consider becoming a director, she had met her only five or ten times
over the course of fifteen years. (App., Ex. 16 at 307:19-308:7.) While Plaintiff cites Codding’s

alleged statement that either Ellen Cotter or Plaintiff should be CEO of RDI as if that supports

JA4560




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

his argument (see Opp. at 7; HD#2 Ex. 7 at 73:17-74:11), this actually undermines his claim that
Codding has shown “unwavering loyalty” to Ellen Cotter. (Opp. at 7.) Plaintiff belicves this
loyalty to Ellen Cotter was somehow demonstrated when Codding asked Plaintiff’s view on Paul
Heth’s indication of interest in purchasing RDI and she indicated that it should not be considered
because, according to Plaintiff, Codding “clearly ha[d] spoken to EC [Ellen Cotter] about it
before the board meeting.” (Opp. at 8.) Even assuming that Plaintiff’s utter speculation that
Codding had spoken with Ellen Cotter is correct, if simply speaking to a fellow director about a
topic that was to be addressed at an upcoming board meeting was grounds to find a lack of
independence, it is likely that every director on every board of every company would lack
independence, which cannot be what the law intends.

Plaintiff puzzlingly states that “Judy Codding owes her role as director exclusively to the
fact of her friendship with MC [Margarct Cotter].” (Opp. at 7.) But the only documents Plaintiff
cites to show their purported relationship merely show Mary Cotter asking a Reading employee
to FedEx some invoices to Codding (App. Ex. 14) and a third party, Sherry King, asking
Margaret if she could possibly get tickets to a theatrical show for King and Codding when they
were scheduled to be in New York, to which Margaret replied that she could “try” (App. Ex. 15).
Codding’s limited relationships with Ellen and Margaret Cotter are hardly the kind that would
support a finding that Codding is “so under their influence that [her] discretion would be
sterilized.” Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993).

4. Michael Wrotniak

Plaintiff argues that Wrotniak has “nothing more to recommend him as an RDI director
than his and his wife’s close, personal relationship” with Margaret Cotter. (Opp. at 6.) Plaintiff
ignores Wrotniak’s undisputed expertise in forcign trade (a very useful expertise RDI, which has
cxtensive foreign operations). (Mot. at 22.) Morcover, Plaintiff’s cited cvidence actually shows
that Margaret Cotter’s close friendship is with Wrotniak’s wife Patricia, not Wrotniak himself.
The only emails Plaimntiff identifies between Wrotniak and Margaret concern Wrotniak’s requests
for show tickets, and Plaintiff does not dispute Margaret Cotter’s testimony that prior to

Wrotniak joining the board, she only saw him approximately “once a year if | went to [Patricia
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Wrotniak’s] house for dinner[.]” (HD#2 Ex. 6 at 322:15-21.) Just as with Codding, the third-
party relationship identified by Plaintiff as the reason for Wrotniak’s purported lack of
independence is insufficient to render him biased with respect to any of the transactions at issue
and thereby overcome the “presumption that directors are independent” with respect to any
specific board action. (Mot. at 21); see In re MFW S’ holders Litig., 67 A.3d 496, 509 (Del. Ch.
2013).
5. Guy Adams

While Plaintiff generally asserts that Adams 1s not disinterested because he “picked sides
in a family dispute,” (Opp. at 16), he has failed to identify any instance where Adams
“appear[ed] on both sides of a transaction or expect[ed] to derive any personal financial benefit
from it in the sense of self-dealing, as opposed to a benefit which devolves upon the corporation
or all stockholders generally.” Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) overruled on
other grounds by Brehm v. Eisner, 746 A.2d 244 (Del. 2000); (Mot. at 23). Plaintiff has thus
tacitly conceded that Adams is disinterested in the specific corporate actions at issue here.

Plaintiff argues that Adams lacks independence because he is “financially dependent” on
Ellen and Margaret Cotter (Opp. at 8), but this mischaracterizes the record. The evidence shows
that Adams stands to receive additional compensation from James Cotter, Sr.’s Estate due to his
5 percent interest in certain real estate ventures, but Plaintiff ignores the fact that he has the right
to this compensation as part of a pre-existing contract. Ellen and Margaret Cotter will distribute
the funds as executors of the Estate, but they will not be required to “approve these payouts” (id.)
in the sense that they would have any discretion to do otherwise. (See HD#2 Ex. 2 at 55:8-
57:24.) Plaintiff also cites Adams’ income of - per year from the Cotter Family Farms (a
Cotter business overseen by Plaintiff, ironically) as evidence of his financial dependence. (Opp.
at 8.) However, Plaintiff does not dispute that Adams began earning this money in 20/2 (before

he joined the Reading board) as part of a business deal with James Cotter, Sr. and that he is now

7 Plaintiff appears to have abandoned his argument that the board should have selected
Plaintiff’s preferred candidate over Wrotniak—he does not mention this in his Opposition, and as
discussed in the Motion, it is irrelevant to Wrotniak’s independence in any event. (Mot. at 22.)

_0.
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paid by the Estate. (Mot. at 9, 25.) There is no evidence that Ellen and Margaret Cotter ever
actually threatened Adams’ position with the Cotter Family Farms, and the undisputed evidence
is that Adams had not had any communications with the Cotter sisters about continuing or not
continuing his work for the Farms. (HD#2 Ex. 2 at 29:3-7.) Plaintiff also does not dispute that
since the Estate’s assets ultimately pour over into the Trust, and control of the Trust as between
Plaintiff and his sisters is currently subject to dispute, there is no reason for Adams to prefer
Ellen and Margaret Cotter over Plaintiff. (Mot. at 25.) As aresult, there is no evidence of bias
or self-dealing by Adams with respect to any specific board action (including Plaintiff’s
termination).

Moreover, Adams’ business with the Cotter Farms is immaterial to his overall economic
picture. Plaintiff acknowledges that Adams is of retirement age and has a net worth of
approximately - (Opp. at 9.) Plaintiff contends that -will not be enough for
Adams to support himself “for the remainder of his expected lifespan” (id.), but that is pure
speculation, and Plaintiff’s back-of-the-envelope calculation fails even to include the “potentially
more than [l that Plaintiff admitted—one page earlier—that Adams will receive in the
future from his interest in the real estate ventures. (/d. at 8.) Further, notwithstanding what
Plaintiff may determine to be necessary to meet his own lifestyle needs, [ s a lot of
money in our country. See U.S. Census Bureau, Distribution of Household Wealth in the U.S.
2000 to 2011, available at http://www.census.gov/people/wealth/files/Wealth%20distribution%o
202000%20t0%202011.pdf, at 7 (showing that as of 2011, median household net worth was
$68,828). There is no rule, as Plaintiff seems to urge, that only the very wealthiest people can
serve on corporate boards. As previously noted (Mot. at 24), Adams’ outside “business
agreement” where “both partics could benefit financially” is not enough to show that Adams
“could not form business decisions independently.” La. Mun. Police Emps.’ Ret. Sys. v. Wynn,
No. 2:12-CV-509 JCM GWF, 2014 WL 994616, at *7 (D. Nev. Mar. 13, 2014). Additionally,
Plaintiff appears to concede (by entirely failing to address the argument) that the fact that Adams
earned fees from his work as a director for RDI does not mean that Adams lacked independence.

(Mot. at 25.)

- 10 -
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Plaintiff notes Adams’ subsequent resignation from RDI’s Compensation Committee as if
that were evidence of a lack of independence. (Opp. at 9.) However, the undisputed evidence is
that Adams’ committee resignation was solely to avoid even the appearance of impropricty given
Plaintiff’s inflammatory allegations and litigation positions. In fact, Adams never agreed that he
lacked independence as to Cotter income, or anything else. (Mot. at 26 n.7.) Indeed, the
NASDAAQ rules with respect to service on a compensation committee are stricter than those that
apply to board service generally, so Plaintiff’s logic does not follow: even if Adams could not
serve on RDI’s Compensation Committee, that would not disqualify him from making other
decisions relating to RDI (including Plaintiff’s termination). (See id.) The Board has thus taken
steps to hold itself to the highest possible standards, even standards that it may not actually be
required to meet due to RDI’s status as a controlled company. See NASDAQ Rule 5615(c)(2)
(exempting controlled companies from compliance with stricter standard for compensation
committees). Adams has alrecady been found to be “independent” under the NASDAQ standards
that apply to board service generally. (Mot. at 26.)

C. Generalized Allegations of “Entrenchment” Cannot Establish a Lack of

Independence

Although he has identified a litany of Board actions supposedly tainted by a lack of
independence, he fails to explain how perceived “bias” of any director actually affected any
specific board action. Rather than presenting evidence of any specific board action compromised
by a director’s purported bias, Plaintiff instead points to the supposedly “omnipresent specter”
that the Individual Defendants acted for “usurpation” and “entrenchment purposes.” (Opp. at
19.) But generalized allegations of “usurpation” and “entrenchment” do not suffice to establish
claims for breach of fiduciary duty by Nevada directors, which require a plaintiff to have

evidence that specific board actions were affected by specific bias or lack of independence by

8 Although Plaintiff argues that independence under the NASDAQ rules does not
necessarily govern director independence under applicable law (Opp. at 10), as was discussed in
the Motion, NASDAQ rules “cover many of the key factors that bear on independence” and “‘are
a useful source for [the] court to consider when assessing an argument that a director lacks
independence.” Inre MFW, 67 A.3d at 510.

-11 -
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specific directors that rise to the level required by NRS 78.138(7)(a) (requiring intentional
misconduct, fraud or knowing violation of the law for liability of individual directors). “A
successful claim of entrenchment requires plaintiffs to prove that the defendant directors
engaged in action which had the effect of protecting their tenure and that the action was
motivated primarily or solely for the purpose of achieving that effect.” In re Fuqua Indus., Inc.
S’holder Litig., No. CIV.A. 11974, 1997 WL 257460, at *10 (Del. Ch. May 13, 1997) (emphasis
added, quotations and citation omitted). Plaintiff fails to cite a single action actually taken by
the directors to protect their tenure and thus cannot establish entrenchment. See id. at *11
(dismissing entrenchment claims where plaintiff’s complaint lacked “any facts to support these
conclusory allegations of ‘oncrous’ terms and entrenchment ¢ffects” and “fail[ed] to allege how .
. . the retention of Georgia Federal served to protect the tenure of the defendant directors™); eBay
Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 36 (Dcl. Ch. 2010) (finding no “omnipresent
specter” that “Staggered Board Amendments” were being used for “entrenchment purposcs”
because even without the amendments, the director defendants “would control a majority of the
board”).

/1

/1

/1

/1

/1

/1/

1/

1/

11/

1. CONCLUSION

For the foregoing reasons, the Individual Defendants respectfully request that the Court

grant them partial summary judgment as to the First, Second, Third, and Fourth Causes of Action
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set forth in Plaintiff’s SAC, to the extent that they assert or rely upon an argument that any of the
non-Cotter directors of RDI arc not “independent.”
Dated: October 21, 2016
COHEN|JOHNSON|PARKER|[EDWARDS

By: /s/ H. Stan Johnson
H. STAN JOHNSON, ESQ.
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
255 East Warm Springs Road, Suite 100
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400

QUINN EMANUEL URQUHART &
SULLIVAN, LLP

CHRISTOPHER TAYBACK, ESQ.
California Bar No. 145532, pro hac vice
christayback@quinnemanuel.com
MARSHALL M. SEARCY, ESQ.
California Bar No. 169269, pro hac vice
marshallsearcy@quinnemanuel.com
865 South Figueroa Street, 10" Floor
Los Angeles, CA 90017

Telephone: (213) 443-3000

Attorneys for Defendants Margaret Cotter, Ellen

Cotter, Douglas McEachern, Guy Adams, Edward
Kane, Judy Codding, and Michael Wrotniak
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CERTIFICATE OF SERVICE

I hereby certify that, on October 21, 2016, I caused a true and correct copy of the
foregoing REPLY IN SUPPORT OF INDIVIDUAL DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT (NO. 2) RE: THE ISSUE OF DIRECTOR
INDEPENDENCE to be scrved on all interested parties, as registered with the Court’s E-Filing
and E-Service System.

/s/ Sarah Gondek
An employee of Cohen|Johnson|Parker|Edwards
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1 READING INTERNATIONAL, INC. hercby submits its Reply in Support of the
2 | Individual Defendant’s Motion for Partial Summary Judgment No. I Re Plaintiff’s Termination
3 || and Reinstatement Claims and RDI’s Joinder Thereto. Reading International, Inc., (“RDI” or
4 1| “Company”) joins with the Individual Defendants in secking summary judgment as to the First,
5 || Sccond, Third, and Fourth Causes of Action in the Second Amended Complaint (“SAC™) filed
6 || by Plaintiff James J. Cotter, Jr. (“Plaintiff” and/or “Cotter, Jr.”’) to the extent that such claims
7 || relate the termination of Cotter Jr.’s and his request for reinstatement. In addition to joining the
8 || arguments advanced on behalf of the Individual Defendants, RDI requests judgment in its favor
9 || on these claims for the reasons set forth in the attached memorandum of points and authorities,
10 (| and based on the pleadings and papers filed in this action, and any oral argument of counsel

11 || made at the time of the hearing,

g 12 DATED: October 21, 2016.
[~
ES’* sra 13 GREENBERG TRAURIG, LLP
22243
1R
~EZEE :
224i% |5 /s/ Mark E. Ferrario
E 2 i ;cug MARK E. FERRARIO, ESQ.
Eg“m 16 (NV Bar No. 1625)
o KARA B. HENDRICKS, ESQ.
& 07 (NV Bar No. 7743)
TAMI D. COWDEN, ESQ.
18 (NV Bar No. 8§994)
Counsel for Reading International, Inc.
19
20
71 MEMORANDUM OF POINTS AND AUTHORITIES
22 Cotter, Jr.’s termination and reinstatement claims fail because there is no legal basis — in

23 || Nevada or in Delaware — for undoing at the behest of a derivative plaintiff the discretionary and
24 || operating level decision of a board of directors to terminate a corporate executive.

25 Even if every fact that Cotter, Jr. had asserted were true -- i.c., that Directors Guy Adams,
26 || Ed Kane, Ellen Cotter and Margaret Cotter were some way or another not “disinterested” and
77 || voted in favor of his termination because Cotter, Jr. could not reach agreement with his siblings

28 || as to the settlement of their various disputes (including with respect to the ongoing management
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of the Company) and Ellen Cotter and Margaret Cotter wanted him out, no breach of fiduciary
duty to the Company would be shown. The undisputed evidence is that Cotter, Jr.
could not work with his sisters despite his sisters each having more than fifteen years of actual
work experience with RDI. As a result, management was dysfunctional and corrective action
had to be taken. However convinced Cotter, Jr. is of his own supcriority, it is simply not a
breach of fiduciary duty for directors to determine that executives who actually have experience
in the day to day workings of the company are more valuable to that company than someone who
(a) was appointed to a position because his father had wished it so and (b) had absolutely no
public company management experience, or any hands on experience in either to the Company’s
main two lines of business: cinema exhibition and real estate.

Additionally, despite the fact that Nevada law governs these proceedings, Cotter, Jr. cites
barcly any Nevada authority. Instead, Cotter, Jr. insists on applying Delaware law to his claims,
doggedly 1gnoring the significant substantive differences from that state’s statutes and precedent
that the Nevada legislature knowingly adopted when forming Nevada’s corporate
statutes. Morcover, despite his reliance on Delaware law, Cotter, Jr. ignores the fact that the
authoritics he cites have no application to the facts here. For example, he insists that Delaware’s
“entire fairness” analysis must be applied to the decision to terminate him as an officer of the
Company, even though the Delaware “entire fairness” analysis 1s a test that focuses on the
fairness of the applicable price being paid or received in a corporate transaction.

Furthermore, none of the authorities cited by Cotter, Jr. involve derivative attacks on
employment decisions made by a board. This is not surprising given that the management of
such business affairs is entrusted to the board. See NRS 78.120 and 78,138." In the case of RDI,

its Bylaws specifically provide that a majority of the entire Board of Directors may remove an

' NRS 78.120 provides in relevant part as follows: “Subject only to such limitations as may be provided in this
chapter, or the articles of incorporation of the corporation, the board of directors has full control over the affairs of
the corporation.” NRS 78.130(3) provides in relevant part as follows: “All officers must be natural persons and
must be chosen in such manner, hold their offices for such terms and have such powers and duties as may be
prescribed by the bylaws or determined by the board of directors.” NRS 78.130(4) provides in relevant part as
follows: “An officer holds office after the expiration of his or her term until a successor is chosen or until the
officer’s resignation or removal before the expiration of his or her term.”
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officer without cause. Because the Bylaws give the board such authority and require that such
authority be cxercised by a majority vote of the entire Board, Cotter, Jr. has no basis for
asscrting a breach of cither the duty of loyalty or the duty of care. Nor can he contend that the
action taken by the Board was somchow defective or ineffective due to the participation of
Directors Adams, Kane, Ellen Cotter and/or Margarct Cotter.”

In short, Cotter, Jr. has presented absolutely no authority, whether statutory, case law, or
even secondary sources, that supports his termination and reinstatement claims. This is for good
reason as it is generally recognized that decisions regarding hiring and firing a CEO are best left
with a company’s board of directors, to be exercised in real time, and not with the courts to be
applied months or years after the fact. Cotter, Jr.'s claims fail on all fronts and partial summary
judgment is appropriate.

LEGAL ARGUMENT

RDI is entitled to judgment in its favor on Cotter, Jr.’s termination and reinstatement
claims. Cotter Jr. replied to the Independent Directors” Motion by repeating his own motion for
summary judgment on these issucs. However, as shown in the RDI’s Opposition to
Cotter, Jr.’s Motion for Partial Summary Judgment, he has failed to demonstratc any basis for
entitlement to relief on his claims. Similarly, in his Opposition to the Individual Defendants’
Motion, he has failed to show that materials 1issues of fact exist to prevent
judgment. Accordingly, the Individual Defendants® Motion for Partial Summary Judgment and
RDTI’s joinder thereto should be granted.

Summary judgment must be granted where there is no genuine issue as to any material
fact, and the movant is entitled to judgment as a matter of law. Wood v. Safeway, Inc., 121 Nev.

724,731, 121 P.3d 1026, 1031 (2005). A nonmoving party who bears the burden of proof at trial

* Cotter Jr.’s argument would render it impossible for a corporation like RDI to remove an officer. Nevada law
does not require that any directors be “independent.” While public companies, like RDI, are required to have
independent audit committees, there 1s no requirement that closely held corporations, again like RDI, have more
independent directors than needed to satisfy this audit committee requirement. Specifically, there is no requirement
that a majority of the Board be independent. Under Cotter Jr.’s interpretation of Nevada law, he could not be
removed unless a majority of the RDI Board was “independent.” There is no such requirement under Nevada law,
the Federal Securitics Laws or the NASDAQ Rules.
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1 || must respond to a motion for summary judgment with evidence sufficient to establish cach
2 || clement of his claim by a preponderance of the evidence. Cuzze v. Univ. and Comm.
3 || Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007). Here, it is statutorily
4 || presumed that the Board of Director’s decision to terminate Cotter, Jr. was made “in good faith,
5|l on an informed basis and with a view to the interests of the corporation.” NRS
6 || 78.138(3). Accordingly, Cotter, Jr. bore the burden of presenting evidence sufficient to show
7 || that his termination was the product of a breach of fiduciary duty and satisfying each and every
8 || element of his breach of fiduciary duty claims under Nevada law. He failed to present such
9 1| evidence. Most significantly, Cotter, Jr. has failed to present any authority that supports his
10 (| contention that a board’s discretionary decision to terminate a CEO is subject to review in a

11 || derivative action.

g 12
= § I A BOARD’S DISCRETIONARY TERMINATION OF A CEO CANNOT BE
Sigamy 13 SUBJECTED TO AN ENTIRE FAIRNESS ANALYSIS.
14 In an attempt to manufacturc a theory to sidestep Nevada law and to support his claim for

Las Vegas, Nevada 8916
Telephone: (702) 792-377
Facsimile: (702} 792-900

15 || reinstatement, Cotter, Jr. attempts to invoke Declaware’s “entire fairness™ analysis, claiming

16 || that the “process” by which he was terminated did not satisfy the test. However, there is no

GREENBERG TRAURIG
3773 Howard Hughes Parkway, Sui

17 || requirement under Nevada law that any particular process be followed or that the process be fair
18 || to him. Indeed, there 1s no “entire fairness™ test in Nevada. In this State, when a director 1s on
19 || both sides of a contract or transaction, the residual test i1s not “entire fairness,” but rather whether
20 || the contract or transaction is “fair to the corporation”. See NRS 78.140. The “entire fairness”
21 || analysis is a creature of Delaware law, not Nevada Law. It is applicable to the review
22 || of transactions between a Delaware corporation and directors determined to be interested in a
23 || transaction under Delaware law. Here we have: 1) a Nevada corporation (RDI); 2) controlling
24 || Nevada statutes (NRS 78.120, 78.130 and 78.140); 3) RDI’s Bylaw’s directly authorizing the
25 || board to remove an executive without cause by the vote of a majority of the entire Board; and 4)
26 || an employment contract directly on point, all of which support the action taken by the entire
27 || Board.

28
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Morcover, there is no practical way to apply Delaware’s “entire fairness™ analysis to the
termination of an officer’s employment, because the factors to be considered in evaluating the
fairness of a transaction, have no rclevance to the termination of an cmployce. An “entire
fairness” analysis necessarily includes an analysis of price. Cotter, Jr. has not cited a single
decision interpreting the “entire fairness™ doctrine that does not address the issuc of the fairness
of the price. Here, there 1s no price to review for fairness.

Additionally, the “entire fairness” doctrine is not even consistent with Nevada law,
because Nevada law prevents the avoidance of transactions that might be unfair to the
corporation in at least three circumstances (see NRS 78.140(2)) and unlike the objective standard
that prevails in Delaware, under Nevada law, a director is bound only to exercise their duties

In subjective good faith. See NRS 78.138 and 78.140.

iL COTTER, JR HAS FAILED TO PRESENT ANY EVIDENCE THAT THE

BOARD’S DECISION WAS IN ANY WAY A BREACH OF FIDUCIARY DUTY,

LET ALONE A BREACH INVOLVING INTENTIONAL MISCONDUCT,

FRAUD OR KNOWING VIOLATION OF LAW,

The Plaintiff, Cotter, Jr., bears the burden of proof both that there was in fact a breach of
fiduciary duty. In proving this, the burden is on the plamfiff to overcome the Novada business
mdgment rule presumption set forth mm NRS 78.138(1}. Nevada does not recognize any shifting
of this burden of proof, other than in the case of NRS TR 148(2¥d). However, NRS 78.140 does
not establish any grounds for hability on the part of directors, only for the voidance under certain
circumstances of the coniract or fransaction under review, On the other hand, NKS 78 138(7)
provides that there is no director Hability unless # i proven that, the breach of the directors
fiduciary duties “involved intentional misconduct, fraud or 2 knowing violation of law.” Again,
the Nevada statutory scheme does not recognize any shifting of this burden of proof n
determining director misconduct or Hability,

In addition to the ool required to overcome the Nevada business judpgment
presumption, Cotter, Jr. has failed to introduce any cvidence that the decision made by the
Diirectors was in any way ncorrect or wrong or not in the best interests of the Company.  The
record reveals that:
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At the time Cotter, Jr. was appointed CEQ, he had had no public company
management experience, and no hands-on operating cxperience 1n any of the
{ompany’s principal business segments: cinemas and real estate. He was placed
in that position by his father, who at the time of his appointment continued to
have control over every material decision with respect to the Company,

Cotter, Jr. hay admitted that, just five weeks after his appointment to the CEO

k7

position at RO, he could not get along with his siblings, whe had substantial

pperating roles at the Company and who had held such roles for many years.
» A majority of the entire Board determined, in light of this admitted management
dysfunction, to remove Cotter, dr. as President and CEQ and to continue with the
executive leadership of his siblings, Ellen Cotter and Margret Cotter in
accordance with Nevada statutes and RDI Bylaws.
The Directors making this decision were the same individuals who had been
nominated and clected to the Board by James Cetter, S Cotter. Jr. had no
objcction to the decisions made by these Dhrectors until they beopan to question
whether it was in the best interests of the Company for Cotter, Jr. to continuc as
President and Chief Exccuttve Officer.

Critically, Cotter Jr. has provided ne evidence that the Dhrectors” decisions were in any

way crroncous or nol in the best interests of the Company and certainly has presented no
evidence that the decision to terminate him involved “intentional misconduct, fraud or a knowing

bR

viglation of iaw.

., COTTER, JR HASFALLED TO PRESENT ANY AUTHORITY SUPPORTING
THE REINSTATEMENT OF A CEO WHOSE TERMINATION WAS
DESCRETIONARY WITH THYE BOARD OF DIRECTORS.

Cotter, Jr. has failed to present any authority that supports the relief he requests —
reinstatement following a discretionary termination. Instead, as noted above, Cotter, Jr. has
cherry picked language from an assortment of cascs, nearly all of which are from jurisdictions

other than Nevada, and all of which relate to directors who were alleged to have engaged in some
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1 || sort of sclf-dealing transaction at the expense of cither the corporation itself, or of other
2 || sharcholders. None of the cases cited by Cotter, Jr. are remotely analogous to the facts here,
3 || where a CEO with comparatively limited work experience with the company, admittedly
4 1| could not work with two persons who both had more than fifteen years of experience with the
5 || company and where the Board determined to go with the more experienced members of the
6 || management team.

7 RDI’'s Bylaws expressly permit the Board of Directors to remove an officer with
8 || or without cause by vote of a majority of the entire Board. See RDI Bylaws, Art. 1V, §
91| 10. Accordingly, the decision is entirely discretionary with the Board. The Bylaws do not
10 || mandate any specific process or procedure be followed before an officer is removed; only that it
11 || be by vote of a majority of the entire Board. Cotter, Jr. has cited no authority that holds that a

12 || corporation must comply with a specific process or procedure before terminating a CEQ, other

ite 400 North

Las Vegas, Nevada 8916
Telephone: (702) 792-377
Facsimile: (702} 792-900

LLP

mmmmm 13 || than the procedure set forth in its bylaws.
14 Here, the undisputed cvidence shows that all of the Directors belicved the tension
15 || between the Cotter siblings was having a negative effect on RDI. Cotter, Jr. himself notes that

16 || one Director had opined that there were three solutions to the situation: fire Cotter, Jr.; fire Ellen

GREENBERG TRAURIG
3773 Howard Hughes Parkway, Sui

17 || and Margaret; or fire all three of them. Opposition, 5. Here, the Directors chose to keep the
18 || two individual who had the longest experience with the Company. Such a balancing of the

19 || respective values of the Cotter siblings does not support a finding of breach of fiduciary duty.

20|l IV. COTTER JR. HAS ADMITTED THAT HE CANNOT PROVE ANY DAMAGE
’1 TO THE CORPORATION ARISING FROM HIS TERMINATION.

22 The Independent Defendants asserted that Cotter, Jr. could present no evidence of any
23 || injury to RDI resulting from his termination. Cotter, Jr. made no cffort to rebut that claim by
24 || presenting evidence of damages. Instead, he again cited to Delaware law, contending that
25 || the analysis applicable in that state should govern this tort action. Opposition, p. 19. But Cotter,
26 || Jr. again ignores the fact that his claims arc governed by Nevada law. In Nevada, the tort of
27 || breach of fiduciary duty requires proof that the purported breach caused harm. Foster
28 || v. Dingwall, 126 Nev. 56, 69, 227 P.3d 1042, 1051 (2010), citing Stalk v. Mushkin, 125 Nev. 21,
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1 || 28, 199 P.3d 838, 843 (2009) (“fiduciary duty claim secks damages for injurics that result from
2 || the tortious conduct of one who owes a duty to another by virtue of the fiduciary
3 || relationship™). If the one to whom a fiduciary duty is owed has not been injured, then no fact
4 || finder can dectermine that cach of the clements of a breach of fiduciary duty has been
5 || proven. Because Cotter, Jr. has failed to present evidence of any such injury arising from his

6 || termination, his claims fail.
7

CONCLUSION

g Cotter, Jr. 1s unable to present evidence sufficient to rebut the statutory presumption that

9 1| the decisions of the Board of Directors are made in good faith, or that either RDI or its
10 [| shareholders were damaged by the Board of Directors’ decision to terminate his employment
11 || from the Company.

12 This court has given Cotter Jr. ample opportunity to try and make a claim for reinstatement.

ite 400 North

Las Vegas, Nevada 8916
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mmmmm 13 || It is now time to end this exercise as it finds no support in the law or the facts. RDI has been
14 || operating under the cloud of this strained claim. Tt is time for this court to remove that cloud

15 || and grant partial summary judgment.

GREENBERG TRAURIG
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16 DATED: October 21, 2016.
17 GREENBERG TRAURIG, LLP
18
19 /s/ Mark E. Ferrario

MARK E. FERRARIO, ESQ.
20 (NV Bar No. 1625)

KARA B. HENDRICKS, ESQ.
21 (NV Bar No. 7743)

TAMI D. COWDEN, ESQ.
22 (NV Bar No. 8994)

3773 Howard Hughes Parkway, Suite 400 North
23 Las Vegas, Nevada 89169
24 Counsel for Reading International, Inc.
25
26
27
28
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify that on this day, |

caused a true and correct copy of the forgoing Reading International, Inc.’s Reply in Support of

Joinder to the Individual Defendants’ Motion for Partial Summary Judgment No. 1 Re

Plaintiff’s Termination and Reinstatement Claims to be filed and served via the Court’s Wiznet

E-Filing system on all registered and active parties. The date and time of the electronic proof of

service is in place of the date and place of deposit in the mail.

DATED this 21* day of October, 2016.

/s/ Andrea Lee Rosehill

An employee of GREENBERG TRAURIG, LLP
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RIS

MARK E. FERRARIO, ESQ.

(NV Bar No. 1625)

KARA B. HENDRICKS, ESQ.

(NV Bar No. 7743)

TAMI D. COWDEN, ESQ.

(NV Bar No. 8994)

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom(@gtlaw.com
hendricksk@ gtlaw.com
cowdent(@gtlaw.com

Counsel for Reading International, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of the Estate of Case No. A-15-719860-B
Dept. No. XI
JAMES J. COTTER,
Coordinated with:

Deceased.

JAMES J. COTTER, JR., derivatively on
behalf of Reading International, Inc.,

Plaintiff,
V.

MARGARET COTTER, ELLEN COTTER,
GUY ADAMS, EDWARD KANE,
DOUGLAS McEACHERN, TIMOTHY
STOREY, WILLIAM GOULD, and DOES 1
through 100, inclusive,

Defendants.
And

READING INTERNATIONAL, INC., a
Nevada Corporation,

Nominal Defendant.
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1 READING INTERNATIONAL, INC. hereby submits its Reply in Support of the
2 | Individual Defendants’ Motion for Summary Judgment No. 2 Re the Issue of Director
3 || Independence (the “Reply”). Reading International, Inc. (“RDI” or “Company”), joined with the
4 1| Individual Defendants in secking summary judgment as to the First, Second, Third, and Fourth
5 || Causes of Action in the Second Amended Complaint filed by Plaintiff James J. Cotter, Jr.
6 || (“Plaintiff” and/or “Cotter, Jr.”) to the extent that such claims rely on a claim that Guy Adams,
7 || Judy Codding, Edward Kane, Douglas McEachern, and/or Michael Wrotniak were/are not
8 || “independent” of influence by Ellen or Margaret Cotter. RDI joins in the arguments advanced
9 || on behalf of the Individual Defendants in their Motion, and also requests judgment in its favor on
10 [| these claims for the reasons set forth in the attached memorandum of points and authorities.

11 This Reply i1s based on the following memorandum of points and authorities, the

12 || pleadings and papers filed in this action, and any oral argument of counsel made at the time of

k
jz 22z 13 || the hearing of this Motion.
=727
2 Fiss 14 DATED: this 21st day of October, 2016.
HEZER
O Bdy g
= 2227 15 GREENBERG TRAURIG, LLP
AEEL
g2 16
e 17 /s/ Mark E. Ferrario
MARK E. FERRARIO, ESQ.
18 (NV Bar No. 1625)
KARA B. HENDRICKS, ESQ.
19 (NV Bar No. 7743)
TAMI D. COWDEN, ESQ.
20 (NV Bar No. 8994)
Counsel for Reading International, Inc.
21
22
23
24
25
26
27
28
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 This Court should grant partial summary judgment in favor of RDI on the specific issue,
3 || of the independence of Directors McEachern, Kane, Adams, Codding and Wrotniak. ! Cotter, Jr.
4 || has failed to meet his burden to present admissible evidence sufficient to establish, by a
5 || preponderance of the cvidence, that any RDI Director lacked independence with respect to
6 || decisions they made on behalf of the Company. Cotter, Jr. has not presented any evidence that
7 || shows any decision was made by the Independent Directors based on the wishes of Ellen or
8 [| Margaret Cotter, rather than the Director’s good faith belief as to what was 1n the best interests of
9 || RDI. Accordingly, Plaintiff has failed to overcome the statutory presumption that such directors
10 || acted independently.
11 Indeed, Cotter, Jr. appears to believe that by merely alleging a lack of independence,

12 || based on friendships with the Cotter siblings’ parents, or a friendship between a director’s spouse

LLP

ite 400 North

Las Vegas, Nevada 8916
Telephone: (702) 792-377
Facsimile: (702} 792-900

mmmmm 13 || and another director, the business judgment rule magically melts away. However, Cotter Jr.
14 || bears the burden of proof on this issuec. NRS 47.180(1). Morcover, even in Delaware, upon
15 || whose authority Cotter, Jr. relies exclusively, the allegations made here would be insufficient to

16 || establish a lack of independence. Because Cotter, Jr. has failed to present evidence sufficient to

GREENBERG TRAURIG
3773 Howard Hughes Parkway, Sui

17 || satisfy his burden of proof, the Motion for Summary Judgment should be granted.

18 LEGAL ARGUMENT

19 Cotter, Jr.’s anemic opposition to Individual Defendants’ summary judgment motion
20 || reveals the lack of evidence to support his claims. He has produced no evidence that any of the
21 || relationships that purportedly prevent the Independent Directors from exercising business
22 || judgment in good faith are of such importance or materiality to the Independent Directors that
23 || they would risk their integrity, reputation, and personal liability for the sake of preserving the
24 || relationship. Despite the past year of expedited discovery, dozens of depositions, and
25 || production of thousands upon thousands of pages of documents, the best Cotter, Jr. can do to

26 || refute the independence issue raised in the summary judgment motion is point to random facts

27

! For purposes of this Reply, Guy Adams, Edward Kane, Douglas McEachern, Judy Codding and Michael Wrotniak
28 || will be referred to collectively as “Independent Directors.”
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1 || that in no way deem any director not to be independent. RDI has suffered tremendously during
2 || this litigation which as has consumed insurance proceeds and required Company executives and
3 || managers to devote substantial time to this litigation that could otherwise be spent on RDI

4 | business. This Court must call a halt to this meritless action.

5 A. Summary Judgment May be Granted as to this Factual Issue.
6 Cotter, Jr. contends that summary judgment cannot be granted on the issue of director
7 || independence. He first claims that because a lack of director independence is not itself a cause

8 || of action, nor a specific element of a claim that summary judgment cannot be granted as to this

91| 1ssue. However, partial summary judgment orders are appropriate and this Court has the
10 || authority to determine whether there is sufficient fact support for any aspect of a claim. See
11 [| NRCP 56(b) and (d).

12 Here, Cotter, Jr. contends that cach of the non-Cotter Independent Defendants lack

ite 400 North
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mmmmm 13 || independence and thus, summarily, breached his or her duty of loyalty to RDI. However, in
14 || order for Cotter, Jr. to prevail on his claims against such Defendants, he bears the burden of
15 || proving a lack of independence. NRS 47.180(1); 78.138(3); see also, Teamsters Union 25
16 || Health Servs. & Ins. Plan v. Baiera, 119 A.3d 44, 59 (Decl. Ch. 2015) (directors arc “presumed to

GREENBERG TRAURIG
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17 || be independent). If Cotter, Jr. cannot meet that burden, then his claims based on a breach of
18 || loyalty by the Independent Directors must fail. The granting of summary judgment on the
19 || factual issue of the independence of each of the Independent Director will significantly narrow

20 || any issues to be tried by a jury. This is a wholly proper use of the summary judgment device.

21 || B. Plaintiff Effectively Conceded that Director McEachern is Independent of Influence
" by Ellen Cotter and Margaret Cotter.

23 Cotter, Jr. presented no evidence of any lack of independence on the part of Director

24 || McEachern. Accordingly there is no dispute as to McEachern’s independence.

25 ¢. Plaintiff has Failed to Demonstrate any Lack of Independence in Judy Codding,
a6 Edward Kane, or Michael Wrotniak.

27 Cotter, Jr. bases his challenges to the independence of Directors Codding, Kane and
28 || Wrotniak on their relationships with various Cotter relatives, living and dead. But Cotter, Jr. has
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1 || presented no evidence to suggest that such relationships are of such material importance to these
2 || directors that any would sacrifice their own honor in order to maintain such relationships. Nor
3 || has Cotter, Jr. presented any cvidence that these Directors have actually abandoned their
4 || fiduciary obligations in order to maintain the relationships. The law is “clear that mere

5 || allegations that dircctors arc friendly with, travel in the same social circles, or have past business

6 || relationships with the proponent of a transaction . . . arc not enough to rebut the presumption of
7 || independence. In re MEW Shareholders Litig., 67 A.3d 496, 509 (Del. Ch. 2013).
8 L Cotter, Jr. Failed to Present Sufficient Evidence to Show Ms. Codding
o Lacks Independence.
Significantly, Cotter, Jr. bases his claims of non-independence of Ms. Codding on the
10 basis of her friendship with his mother Mary Cotter. He has offered Exhibits 14-16 in his
! Opposition in an cffort to show such bias. Cotter, Jr. Appendix, Exhibits 14-16. However,
E:gi . these exhibits do not support a claim of any sort of influence upon Ms. Codding by Ellen or
%i;;% §§ 13 Margaret Cotter.
Eé éﬁg% s a. Plaintiff’s Exhibit 14 consists of a June 9, 2014 email exchange
§§E§§ y between Mary Cotter -- wife of then living and breathing CEO, James Cotter, Sr.-- to a RDI
wé employee, asking that employee to Fed Ex travel invoices to Ms. Codding, explaining that her
v “computer does not connect to Margaret printer.” [sic]. Mrs. Codding further asked the RDI
a cmployee to call her “at Margaret if you need any info.” The signature block on the email
Y indicates that Mary Cotter worked for Designer Travel, Inc.
2 The obvious inference—indeed, the only rcasonable inference— from this email is that
. Mary Codding, on behalf of Designer Travel, Inc. arranged travel for Ms. Codding, and needed
= to send invoices to Ms. Codding. However, Mary was staying at her daughter Margaret’s home,
» and her own computer was incompatible with Margaret’s printer.
# Despite the rather obvious implications of the email above, Cotter, Jr. contends that it
> indicates that “MC used her RDI computer (and assistant) to process invoices for Judy Codding’s
2 travel.” Opposition, p. 7. However, the action was taken by Mary Cotter, who was at that time
2; the wife of RDI’s CEO. Cotter, Jr.’s attempt to use this email to show a strong relationship
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1 || between Margaret and Ms. Codding is, not reasonable.
2 b. Plaintiff’s Exhibit 15 consists of an October 4, 2015 email to
3 || Margaret firom a third party, who mentions that Ms. Codding will be in New York, and asks
4 || whether Margaret can assist in obtaining certain theater tickets, for which the third party and Ms.
5 || Codding would pay. Margarct expressed a willingness to try, noting that the tickets would be
6 || full price, and asking for credit card information.
7 In this case, Cotter, Jr. mischaracterized the evidence in a much smaller degree and
8 [| claims that it was Ms. Codding who approached Margaret rather than the third party. However,
9 || here again, it is absurd to suggest that a query to a person in the theater industry to purchase
10 || tickets to a popular show does not suggest a close and important relationship that in anyway
11 || supports Plaintiff’s theory of a lack of independence.

12 C. Plaintiff’s Exhibit 16 consists of testimony by Ellen Cotter, which

LLP
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mmmmm 13 || shows that, prior to asking Ms. Codding to consider serving on RDI’s board, she had met her
14 || “between five and ten times” over the course of 15 years, one of which times was at Mrs.
15 || Cotter’s home. Cotter, Jr. Appendix, Exhibit 16, 58:22-59:11. Not cven Cotter, Jr. was able to

16 || render this testimony as suggesting a close and materially important relationship.

GREENBERG TRAURIG
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17 The remainder of Cotter, Jr.’s evidence consists of his own affidavit, in which he
18 || speculates as to Ms. Codding’s purported discussions with Ellen Cotter, and contends that Ms.
19 || Codding indicated that one of the Cotter siblings—not excluding Cotter, Jr. should mange RDI.
20 || Since an opinion that a Cotter should manage RDI is not inconsistent with a good faith belief that
21 || RDI’s best interests would be served by such management, such testimony does not suffice to

22 || establish any inability to make independent business judgments with respect to RDI.

23 2. Plaintiff has Failed to Demonstrate any Lack of Independence of
Edward Kane.

24

25 Cotter, Jr. contends that Director Kane is unable to exercise his business judgment with

26 || respect to decisions wherein Cotter, Jr. disagrees with his sisters, based on the longstanding
27 || friendship and working relationship Mr. Kane had with Cotter, Sr. Cotter, Jr. presents testimony
28 || by Mr. Kan¢ regarding his understanding of Cotter, Sr.’s concerns and wishes, and claims that
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1 {| Mr. Kane’s views regarding Cotter, Sr.’s wishes kept him from exercising independent
2 || judgment. Motion, pp. 3-6. However, Cotter, Jr. does not explain zow Mr. Kane’s views on the
3 || wishes of Cotter, Sr. somechow prevent Mr. Kane from exercising his own judgment on behalf of
4 1| RDI. Certainly there is no testimony that Mr. Kane has acted against what he believes is in
5 || RDTI’s best interest.
6 Significantly, Cotter, Jr. attempted, through careful excising of snippets of testimony
7 || from Mr. Kane, to show that Mr. Kane voted against what Kane personally wanted. Opposition,
8 || p. 5. However, contrary to Cotter, Jr.’s attempts to mislead the Court, it was not Cotter, Jr.’s
9 || unwillingness to settle the trust litigation that caused his termination, but instead, his
10 || unwillingness to accept the curtailment of his own authority as CEQ. Cotter, Jr.’s own exhibit

11 || shows that Mr. Kane testified:

g 12 Q. If you wanted him to stay as C.E.Q. --
=
=S
SEafy 13 A. Right.
é ég a5 14 Q. -- why did you vote against him?
= 2 25 15 A. Because I wanted him to stay as C.E.O., working with his sisters who were
& FREE work -- willing to work with him for the benefit of the company.
& = 16 And to me it was a wonderful solution, and it had no adverse impact. If it didn't
5 work out, then we would deal with it. But he would work
17 with them and -- as an executive committee.
18 He told me that he didn't want Guy Adams on there. And I told him, "T'll do my
19 best to make sure that he isn't on that; just you and your sisters."
20 And if they could work together, that's all we wanted.
Q. Are you drawing a distinction, Mr. Kane, between Ellen and Margaret
21 working with Jim Cotter, Jr., as distinct from working for him?
22 [Objection]
23 THE WITNESS: I don't think I ever made that distinction, but I think he would
Y glean and learn a lot working with them.
55 After all they were the operating executives of this company.

26 || See Cotter, Jr.’s Opposition Appendix, Exhibit 1, 11:12-12:11 (Bold original, italics added).
27 || This testimony shows the decision was, indeed, based on the best interest of the Company. Kane
28 || viewed the Cotter sisters more valuable to RDI than Cotter, Jr.
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1 3. Plaintiff Has Failed to Demonstrate any Lack of Independence of
Michael Wrotniak.

3 Cotter, Jr.’s “cvidence” concerning Mr. Wrotniak’s purported lack of independence
4 1| consists primarily of Cotter, Jr.’s own testimony concerning his sister Margaret’s friendship with
5 || Mr. Wrotniak’s wife, and Cotter, Jr.’s own suppositions regarding the importance of the
6 || friendship to Margaret. Opposition, p. 6. He further opines that because the Wrotniaks live near
7| NYC, this makes them “close to” Margaret Cotter. His testimony further discusses his beliefs

8 || about the habits of the Wrotniaks’ children. Opposition, p. 7. Even assuming Mr. Cotter’s
9 || beliefs and speculations are accurate, none would support a finding of a lack of independence.
10 Cotter, Jr. also presents exhibits in an attempt to show a close relationship. Cotter, Jr.’s
11 || Opposition Appendix, Exhibits 9 - 13. Once again, the exhibits offer no support to Cotter,

12 || Jr.’s claims.

LLP
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mmmmm 13 a. Plaintiff’s Exhibit 9 consists of an cmail exchange between
14 || Patricia Wrotniak and Margarct Cotter in November 2014, nearly a year prior to Mr. Wrotniak’s
15 || joining the board. While Cotter, Jr. contends that the email shows that Margaret provided show

16 || tickets to the Wrotniaks, in fact, it mercly shows that she would see if she could get them. There
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17 || is no indication that Margaret would pay for the tickets.

18 b. Plaintiff’s Exhibit 10 shows that in February 2014 (prior to Cotter,
19 || Sr.’s death) Mrs. Wrotniak asked Margaret Cotter for tickets to Stomp for “GSP kids.” Further
20 || details in the email indicate that these “kids” were apparently visiting New York for a week, and
21 || were benefiting from Mrs. Wrotniak’s efforts to “get other alums involved.” Thus, the Stomp
22 || tickets in question were not even for the benefit of the Wrotniaks.

23 C. Plaintiff’s Exhibits 11 - 13 consist of November and December
24 || 2014 email exchanges that apparently indicate that Mr. Wrotniak had asked Margaret to provide
25 || tickets to a show to benefit a charity known as Little Sisters. Despite Cotter, Jr.’s implication to
26 || the contrary, nothing in the emails remotely suggests the tickets were for the Wrotniaks
27 || themselves, or that Mr. Wrotniak and Margaret had anything other than a polite relationship.
28 || Indeed, in cach case, the tickets were expressly requested to be held in the name of other people.
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1 Cotter, Jr.’s claims that these email exchanges “bear out the compromising relationship”

2 || is nothing short of a blatant falschood. See Opposition, p. 7.

31| D. Cotter, Jr. Failed to Show a Lack of Independence in Director Adams.

4 Cotter Jr.’s contention that RDI or the Independent Defendants have conceded that

5 || Dircector Adams lacked independence is false. Both the Motion and the Joinder challenged

6 || Cotter, Jr.’s contention, noting that Cotter, Jr. could not show that Mr. Adams materially relied

7 || on any income that was actually within the discretion of Ellen Cotter or Margaret Cotter to give
8 [| or withhold. Cotter, Jr. has not presented such evidence in his Opposition. To the contrary,
9 1| Cotter, Jr. acknowledges that Adams is entitled to receive 5% of the proceeds of the “four real

10 || estate developments” he manages. Opposition, p. 8. Cotter, Jr. himself acknowledges that the

11 || payments to which Adams will be entitled are substantial. While Plaintiff contends that

12 || Margaret and Ellen “approve” such payments because they are the trustees of his father’s estate,

ite 400 North

Las Vegas, Nevada 8916
Telephone: (702) 792-377
Facsimile: (702} 792-900

LLP

mmmmm 13 || he did not, and cannot, show that they have the discretion to refuse Adams the payments to
14 || which he is entitled.
15 Cotter, Jr.’s attempt to dispute Adams’s net worth based on a $100,000 swing docs not

16 || help his position. Opposition, p. 9. Notwithstanding what Plaintiff may determine to be

GREENBERG TRAURIG
3773 Howard Hughes Parkway, Sui

17 || necessary to meet his own life style needs, $900,000.00 is a lot of money and there is no
18 || indication it is insufficient to meet Mr. Adams’s needs. Further, Cotter, Jr.’s morbid arguments
19 || regarding Mr. Adams’s presumed life expectancy actually reveals the /ack of materiality of the
20 || income Mr. Adams receives from the non-RDI Cotter family entities based on the contracts that
21 || predate Cotter, Sr.’s death. A director cannot be deemed to lack independence or to have a
22 || motive for entrenchment on the basis of the director fees received from the corporation.
23 || Benihana of Tokvo, Inc. v. Benihana, Inc., 891 A.2d 150, 175 (De¢l. Ch. 2005), aff'd, 906 A.2d
24 || 114 (Del. 2006). Cotter, Jr.’s arguments simply fail.

251 /77
26 || ///
27\ /77
28 ///
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1 CONCLUSION

2 Cotter, Jr. failed to present evidence sufficient to show that Directors Adams, Codding,
3 || Kane, McEachern, or Wrotniak had or have such material significant personal or financial
4 1| relationships with the Cotter sisters that they would not exercise independent judgment with
5 || respect to decisions involving the Cotter siblings. This Court should not allow this litigation
6 || wrought by nothing more than petulance and resentment to continue. RDI is entitled to summary
7

judgment as to any claims premised on the purported lack of independence of its Directors.

8 DATED: this 21% day of October, 2016.
9 GREENBERG TRAURIG, LLP
10
" /s/ Mark E. Ferrario
MARK E. FERRARIO, ESQ.

12 (NV Bar No. 1625)
. § KARA B. HENDRICKS, ESQ.
=g 13 (NV Bar No. 7743)
ESEYS TAMI D. COWDEN, ESQ.
SRS EE ” (NV Bar No. 8994)
R e 3773 Howard Hughes Parkway, Suite 400 North
XEEE 15 Las Vegas, Nevada 89169
23,8
% E A8 s 16 Counsel for Reading International, Inc.
S

" 17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE
Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify that on this day, I
caused a truec and correct copy of the forgoing Reading International, Inc.’s Reply to the
Individual Defendants’ Motion for Summary Judgment No. 2 Re the Issue of Director
Independence to be filed and served via the Court’s Wiznet E-Filing system on all registered and
active partics. The date and time of the electronic proof of service is in place of the date and

place of deposit in the mail.

DATED: this 21% day of October, 2016.

/s/ Andrea Lee Rosehill
An employee of GREENBERG TRAURIG, LLP
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MARK E. FERRARIO, ESQ.

(NV Bar No. 1625)

KARA B. HENDRICKS, ESQ.

(NV Bar No. 7743)

TAMI D. COWDEN, ESQ.

(NV Bar No. 8994)

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom(@gtlaw.com
hendricksk(@gtlaw.com
cowdent@gtlaw.com

Counsel for Reading International, Inc.

Electronically Filed
10/21/2016 04:09:49 PM

A 1 e

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

In the Matter of the Estate of
JAMES J. COTTER,
Deceased.
JAMES J. COTTER, JR., derivatively on
behalf of Reading International, Inc.,
Plaintiff,
V.
MARGARET COTTER, ELLEN COTTER,
GUY ADAMS, EDWARD KANE,
DOUGLAS McEACHERN, TIMOTHY
STOREY, WILLIAM GOULD, and DOES 1
through 100, inclusive,
Defendants.

And

READING INTERNATIONAL, INC., a
Nevada Corporation,

Nominal Defendant.

Case No. A-15-719860-B
Dept. No. XI

Coordinated with:

Case No. P 14-082942-E
Dept. X1

Case No. A-16-735305-B
Dept. X1

READING INTERNATIONAL, INC.’S
CONSOLIDATED REPLY IN
SUPPORT OF:

1) THE INDIVIDUAL
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT NO. 3 RE
PLAINTIFF’S CLAIMS RELATED TO
THE PURPORTED UNSOLICITED
OFFER;

2) THE INDIVIDUAL
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT NO. 4 RE
PLAINTIFF’S CLAIMS RE THE
EXECUTIVE COMMITTEE;

3) THE INDIVIDUAL
DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT
NO. 5 RE THE APPOINTMENT OF
ELLEN COTTER AS CEO; AND
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4) THE INDIVIDUAL
DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT
NO. 6 RE THE ESTATE’S OPTION
EXERCISE AND OTHER MATTERS

Date of Hearing: November 1, 2016

Time: 8:30 a.m.

READING INTERNATIONAL, INC., hereby submits its Reply in Support of: 1) The
Individual Defendants’ Motion for Summary Judgment No. 3 Re Plaintiff’s Claims Related to
the Purported Unsolicited Offer; 2) The Individual Defendants’ Motion for Summary
Judgment No. 4 Re Plaintiff’s Claims Related to the Executive Committee; 3) The Individual
Defendant’s Motion for Partial Summary Judgment No. 5 Re the Appointment of Ellen Cotter
as CEO; and 4) The Individual Defendants’ Motion for Partial Summary Judgment No. 6 Re
to the Estate’s Option Exercise and Other Matters (the “Reply”).

This Reply is based on the following memorandum of points and authorities, the
pleadings and papers filed in this action, and any oral argument of counsel made at the time of
the hearing of this Motion.

DATED: October 21, 2016.
GREENBERG TRAURIG, LLP

/s/ Mark E. Ferrario

MARK E. FERRARIO, ESQ.

(NV Bar No. 1625)

KARA B. HENDRICKS, ESQ.

(NV Bar No. 7743)

TAMI D. COWDEN, ESQ.

(NV Bar No. 8994)

3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevada 89169

Counsel for Reading International, Inc.
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MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiff’s Oppositions to the Individual Defendants Summary Judgment Motions 3, 4, 5
and 6 have striking similarities and repetitive arguments. In an cffort to conserve judicial
resources, Reading International, Inc. (“RDI or “Company”) is filing this consolidated Reply.

Cotter, Jr.’s strategy appears to be premised on complaints that he does not have the
information he needs, misconstruing facts not relevant to the issues presented, and suggesting the
Court does not have the authority to narrow the issues to go to trial. The common theme 1s an
attempt to delay. Cotter, Jr.’s delay tactics should be recognized for what they are — an effort to
avoid trial. The Individual Defendants filed summary judgment motions on discreet issues that
will narrow the issues that will go to the jury and there is ample authority to support entering
partial and/or full summary judgment.’

In an effort to avoid the inevitable trial date, the collective oppositions improperly
suggest that there was a pattern of “entrenchment” by the Directors after Cotter, Jr. was removed
as the CEO and President. However, Cotter, Jr. has provided no cvidence (and none cxists) of
any of the measures normally associated with improper entrenchment, such as sudden
amendments to the bylaws or articles, adoption of poison pill measures, modification of annual
meeting procedures, rejection of board nominees who were willing to serve, or rejection of
proposed board nominees by stockholders to replace board candidates. What is more, there is no
evidence of any adoption of golden parachute measures for any directors.

The discreet issues raised by Plaintiff certainly do not rise to a level of entrenchment.
Moreover, there is an utter lack of facts and law to support the individual claims proceeding.

In regard to Unsolicited Expression of Interest (MSJ No. 3) Cotter, Jr. primarily relies
on Rule 56(f) contending he does not have sufficient information to respond to the summary
judgment motion. As the Court may recall, it was Plaintiff that waited until the eleventh hour to
amend his complaint to assert such a claim. As such, he only has himself to blame if he does not

have the information he purportedly needs. Morcover, the late amendment does not justify

' RDI filed joinders to each of the Individual Defendants” Summary Judgment Motions 3,4,5 and 6 referenced
herein.
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extending the discovery period. Contrary to Plaintiff’s assertions RDI has been diligent in
discovery and has produced the documents Plaintiff requested. Additionally, RDI remains
willing to assist with scheduling the depositions Plaintiff contends he so desperately needs, but it
is Plaintiff that has been unwilling to travel to the Los Angeles arca to hold the same. Cotter, Jr.
has filed a separate motion to reopen discovery and continue trial in which he makes almost
identical arguments. RDI will respond to the same in due course. However, for the purposes of
the Individual Defendants’ Motion for Summary Judgment on the issue of the unsolicited
expression of interest, there is ample authority supporting summary judgment because there 1s no
legal standard or requirement that was not met when RDI’s Directors considered the expression
of interest.

In regard to the Executive Committee (MSJ No. 4). Cotter, Jr. concedes that the actual
acts relating to the “activation and repopulation™ of the Executive Committec are not
themselves actionable, and indeed, denies that he intended to allege them as breaches of
fiduciary duty. Regardless of what Cotter, Jr. meant to plead in his Second Amended Complaint,
he did in fact allege as support for his claims, that the Individual Defendants breached their
fiduciary duties, in the “activation and repopulation” of the Executive Committee. He did,
morecover, testify that the two decisions he believed constituted fiduciary duty breaches - that he
actually could recall — were the selection of a record date for the 2015 RDI Annual Shareholder’s
meeting, and the appointment of Michael Wrotniak to RDI’s Audit and Conflicts Committee.
Given that Cotter, Jr. has apparently withdrawn the claim that such acts were themselves
improper, the requested partial summary judgment should be granted. Plaintiff’s inability to
support the allegations in the SAC regarding the Executive Committee with any evidence
warrants summary judgment in Defendants’ favor.

In regard to MSJ No. 5§ regarding the appointment of Ellen Cotter as CEO, Plaintiff
has failed to establish that RDI was required to conduct a search prior to Ms. Cotter’s

appointment as CEO and did not provide the Court with any authority to support the standard he

* The purported “repopulation:” consisted solely of substituting Ellen Cotter for Cotter, Jr.
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is secking to impose. Instead of addressing the fundamental aspects of such a claim, Plaintiff
avoids the Nevada Statute that gives the Board discretion to act as they did and attempts to
distract the Court with immaterial matters relating to a scarch that do not preclude summary
judgment. Because Plaintiff failed to provide any legal standard to support his theory that the
appointment of Ellen Cotter was flawed, summary judgment is warranted.

As to MSJ No. 6, Plaintiff virtually ignored the four discreet issues raised in the motion,
specifically: 1) the approval of Cotter, Sr.’s Estate’s Option Exercise; 2) the appointment of
Margaret Cotter to an executive vice president; 3) the approval of compensation packages of
Ellen Cotter and Margaret Cotter; and 4) the approval of additional compensation to Margaret
Cotter and Guy Adams. The business judgment rule codified in NRS Chapter 78 protects the
Directors for each of the decisions referenced. Summary judgment should be granted as Plaintiff
failed to show otherwise.

L SUMMARY JUDGMENT STANDARD

Summary judgment must be granted where there is no genuine issue as to any material
fact, and the movant is entitled to judgment as a matter of law. Wood v. Safeway, Inc., 121 Nev.
724,731, 121 P.3d 1026, 1031 (2005). A nonmoving party who bears the burden of proof at trial
must respond to a motion for summary judgment with cvidence sufficient to establish cach
clement of his claim by a preponderance of the evidence. Cuzzev. Univ. and Comm.
Coll. Sys. Of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007). Here, it is statutorily
presumed that the Board of Director’s actions were made “in good faith, on an informed basis
and with a view to the interests of the corporation.” NRS 78.138(3). Accordingly, Cotter,
Jr. bore the burden of presenting evidence sufficient to show otherwise. He was also required to
satisfy each and every element of his breach of fiduciary duty claims under Nevada law. He
failed to present such evidence in opposition cach of the motions identified above.

Moreover, in situations where there was a lack of facts to support his claim, Cotter, Jr.
was forced to make the untenable argument that summary judgment is not available to partially
address his claims. However, Rule 56 itself makes clear that partial summary judgments are
entirely proper to limit and define the issues to be decided by a jury. Specifically, NRCP 56
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states, in pertinent part:
A party against whom a claim, counterclaiv, ov cross-claim is asserted or a
declaratory judgment is sought may, at any fme, move with or without
supporting affidavits for a summary judgment in the party's {avor av fo el or
any parf thereof.
NROP 56(b) {emphasis addedy.  Additionally, the rule provides that where judgment is not
granted in iis entirety, the District Court should “make an order specifying the facts that appear
without substantial controversy.” NROP 56(d).
IL COTTER, JR’S OPPOSITION TO THE INDIVIDUAL DIRECTORS’
SUMMARY JUDGMENT MOTION REGARDING THE UNSOLICTED

EXPRESSION OF INTERESTS (MSJ NO. 3) PROVIDES NO BASIS FOR
DENYING SUMMARY JUDGMENT.

Cotter, Jr.’s Opposition fails to address the merits of the Individual Defendants” Motion
for Summary Judgment (MSJ No. 3) and RDI’s Joinder thereto. Interestingly, RDI’s joinder is
not even referenced in the Opposition, although the joinder filed by Director Gould is
specifically identified. Notwithstanding, RDI clearly filed a joinder to MSJ No. 3 which
emphasized the steps taken by RDI’s Board to ensure they were well informed regarding the
unsolicited expression of interest which included discussing the nonbinding nature of the
expression of interest; the price; RDI's present course, with its dual foci on entertainment and
real estate; RDI’s strong financial position; RDI’s ability to generate capital for use in its growth
strategies; the likelihood that continuing with RDI’s current business strategies would yield a
greater return to sharcholders than an immediate sale; and the likely negative impact on RDI’s
employees and operations by the prospect of pursuing a change of control. Not only did Plaintiff
attempt to minimize these considerations, but he also glossed over the undisputed facts that the
unsolicited offer was discussed at two different Board meetings.

Not only are these considerations fully ignored by Cotter, Jr., but the Opposition fails to
point to any authority that indicates that RDI’s Board did not act appropriatcly and was required
to do anything additional when evaluating the unsolicited expression of interest. Plaintiff’s only
attempt to address the requirements of NRS 78.138 and NRS 47.180 is his own self-serving
affidavit which is nothing more than supposition and conjecturc. However, a genuine issuc of
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material fact cannot be created by conflicting sworn statements of the party against whom
summary judgment is sought. Aldabe v. Adams, 81 Nev. 280, 402, P. 2d 34 (1965) (overruled on
other grounds). As such, Cotter, Jr.’s repeated references to his own sclf-serving declaration
cannot defeat summary judgment.

Morcover, Cotter, Jr.”s attempt to delay a ruling by requesting additional discovery is
unavailing. As the Court well knows, Cotter, Jr. requested leave to amend a mere three months
before trial and after the close of percipient discovery. If Plaintiff had sought leave to amend at
the time of trial he would not be allowed to push the reset button and conduct discovery and he
should not be allowed to do so now. In cases in which requested amendments would cause
undue delay, the Court has discretion to deny the request outright. See, ¢.g. Moore v. Kayport
Package Express. Inc., 885 F.2d 531, 535 (9th Cir. 1989), Stephens v. Southern Nev. Music Co.,
89 Nev. 104, 105-106 (1973) (recognizing that undue delay, bad faith motive are grounds to
deny a motion to amend), Canal Properties, LLC V. Alliant Tax Credit V., Inc., 220 Fe. Appx
699 (2007 )(not selected for publication)(upholding denial of proposed amendment that would
have required a delay in trial, discovery to be reopened, and increase in litigation costs to all
parties).

Here, the Court allowed the amendment and when Plaintiff came back again and asked
for discovery the Court limited the scope of the same. Contrary to Cotter, Jr.’s assertions, RDI
complied with the subsequent October 3, 2016 order which called for the production of
documents relating to a purported offer that Ellen Cotter received in May of this year. This is
illustrated by the minutes and other documents referenced in Plaintiff’s Opposition. Moreover,
discussions were also had about scheduling the deposition of the person most knowledge of RDI
regarding the purported offer. RDI is not to blame for Plaintiff’s failure to schedule the
deposition of the PMK or the other depositions that Plaintiff contends he needs.

Critically, Plaintiff’s focus on purported discovery disputes is a red herring. Plaintiff has

also filed another motion to continue trial and reopen discovery, RDI will address Plaintiff’s lack
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of diligence in pursuing discovery therein.®  However, for purposcs of the instant summary
judgment motion, the focus must be on if Plaintiff can meet the requisite legal standard to
proceed. He cannot and the purported discovery issues arc a mere distraction. Because Cotter,
Jr. cannot point to a legal standard or requirement that RDI’s Board did not meet when
evaluating the unsolicited expression of interest, summary judgment is warranted.

II. SUMMARY JUDGMENT IS WARRANTED ON MSJ NO. 4 AS RDI'S USE OF

THE EXECUTIVE COMMITTEE WAS NOT IMPROPER AND NO FIDUCIARY
DUTIES WERE BREACHED BY DIRECTORS.

The Opposition to the Individual Defendants’ Motion for Summary Judgment regarding
usc of the Executive Committee is interesting in that thercin Plaintiff appears to concede the
actual acts relating to the “activation and repopulation” of the Executive Committee are not
themselves actionable. However, Plaintiff then refers to a barrage of evidence in an attempt to
confound and confuse the issues. Summary judgment is warranted because Cotter, Jr. failed to
show any breach of fiduciary duty and relating to the exccutive committee and has not and

cannot show any injury to RDI or its stockholders.

A. COTTER, JR. HAS FAILED TO SHOW ANY BREACH OF DUTY RELATED TO
THE EXECUTIVE COMMITTEE.

Cotter, Jr.’s Opposition makes no attempt to present admissible evidence to support any
claim that 1) the “activation” of the Executive Committee was itself in any way improper, or 2)
that the Executive Committee itself has made any decision that was improper. This is likely
because Nevada law expressly allows board functions to be delegated. See NRS 78.125(1). And
because RDI’s Bylaws permit the Board of Directors to form committees having at least one
director, and to delegate to such committee powers of the Board of Directors in the management
of the company. See RDI Bylaws, Art. 11, § 10. Indeed, the only thing that Cotter, Jr. has offered

against the Executive Committee is that a former Board Member was opposed to its use.

* RDI adamantly disputes any allegations that it has delayed proceedings and/or failed to comply with Court orders.
Cotter, Jr.’s attempt to impose obligations beyond what the Court ordered is a continuing problem which will be
addressed at an appropriate time with the Court.
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Here, Cotter, Jr. contends (in his Opposition, rather than in his SAC) that the Executive
Committee was used as part of an entrenchment scheme, because the Committee purportedly
shut out retired Director Storey and Cotter, Jr. himself.  However, there is no cvidence of
entrenchment. Morcover, as noted above, Cotter, Jr. was able to think of only two actions by the
Executive Committee to which he objected, neither of which involved any “entrenchment”
measures. Additionally, Cotter, Jr. failed to advise the Court that the minutes from the Exccutive
Committee meetings are provided to the entire RDI Board for acceptance. Significantly, Cotter,
Jr. has not alleged that the Executive Committee has actually undertaken al/l, or even a sizable
portion of the decisions traditionally made by the Board as a whole. Nor has he alleged that the
Executive Committee has made decisions that have somehow “entrenched” the position of any of
the Directors.

In the absence of allegations — let alone evidence — of such conduct, the “activation”
of a committee that has existed at RDI for more than a decade cannot possibly be construed as a
cog in the wheel of the vast scheme Cotter, Jr. wants to think cxists. Cotter, Jr.’s recitation of a
treatisec on Delaware precedent relating to the duties of directors, to which he devoted the bulk of
his Opposition, does not alter the lack of evidence of any improper motive, or any damage,
resulting from any act related to RDI’s Executive Committee.

B. COTTER, JR. FAILED TO PRESENT ANY EVIDENCE OF INJURY TO RDI OR
ITS SHAREHODLERS ARISING FROM ANY ACTION RELATED TO THE
EXECUTIVE COMMITTEE.

Cotter, Jr. made no cffort to show any damage arising from any action related to the
Executive Committee. Cotter, Jr.’s reliance on Delaware authority, wherein separate courts of
equity try claims for breaches of directors’ duties are unavailing, given that this matter is
governed by Nevada law. In Nevada, damages are an clement of a breach of fiduciary duty
claim. No jury can find that Cotter, Jr. is entitled to judgment on his claims related to the
Executive Committee, because he is unable to satisfy the basic claim elements. In Nevada, a
derivative action for breach of fiduciary duty requires proof of an actual injury resulting from the
tortious conduct of a defendant who owes a fiduciary duty to the derivative plaintiff. Foster v.
Dingwall, 126 Nev. 56, 69, 227 P.3d 1042, 1051 (2010), citing Stalk v. Mushkin, 125 Nev. 21,
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28, 199 P.3d 838, 843 (2009) (“fiduciary duty claim secks damages for injuries that result from
the tortious conduct of one who owes a duty to another by virtue of the fiduciary relationship™).
In the absence of evidence of such harm, no jury could find that the Individual Defendants
breached their fiduciary duty. Accordingly, RDI is entitled to judgment as a matter of law on

Cotter, Jr.’s claims, to the extent such claims relate to the Executive Committee.

IV. SUMMARY JUDGMENT RELATED TO THE APPOINTMENT OF ELLEN
COTTER AS CEO (MSJ NO. 5) IS WARRANTED.

The Opposition to the Individual Defendants’ Motion for Summary Judgment regarding
issues related to the appointment of Ellen Cotter as CEO attempts to create issues of fact where
none exist and references information that is wholly immaterial to the analysis required for
summary judgment. Notably, why or how the Korn Ferry scarch for a CEO evolved over time
has no impact on the legal standard that Plaintiff must meet. Indeed, as detailed in MSJ No. 3,
RDI's Board was not even required to conduct a scarch prior to appointing a CEO. The
Opposition does not address this issue nor does it point to any statute or law that mandates a
formal CEO search. This is likely because, there is no legal authority that requires what Plaintiff
wants.

Notably, the Nevada statute on point, NRS ",r'8.l30(3)4 indicates that the manner in which
officers are chosen may be prescribed by the company’s bylaws or determined by the board of
directors. To get around this, Plaintiff goes back to his theory of an “entrenchment scheme.”
However, once again there 1s no evidence of entrenchment. The undisputed facts indicate that
Ellen Cotter had a long standing track record at RDI having worked for the Company for more

than seventeen years and overseeing RDI’s domestic cinema operations. Ms. Cotter also had a

' NRS 78.130 provides:

1. Every corporation must have a president, a secretary and a treasurer, or the equivalent thereofl.

2. Every corporation may also have such other officers and agents as may be deemed necessary.

3. All officers must be natural persons and must be chosen in such manner, hold their offices for such terms
and have such powers and duties as may be prescribed by the bylaws or determined by the board of directors. Any
natural person may hold two or more offices.

4, An officer holds office after the expiration of his or her term until a successor is chosen or until the officer’s
resignation or removal before the expiration of his or her term. A failure to elect officers does not require the
corporation to be dissolved. Any vacancy occurring in an office of the corporation by death, resignation, removal or
otherwise, must be filled as the bylaws provide, or in the absence of such a provision, by the board of directors.
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long standing relationship with RDI’s management and during her tenure as interim CEO proved
to the Independent Directors that she had what it takes to run the Company. There is nothing
improper about RDI’s Board selecting Ms. Cotter to be CEO as she was both more qualified for
the position than Cotter, Jr. and had demonstrated an ability to get along with others.

In regard to allegations relating to the independence of Directors, RDI adopts by
reference herein the briefing related to MSJ No. 2 regarding Director Independence. Plaintiff has
not established a lack of independence relating to any of the RDI’s Directors. Moreover, there is
no attempt by Plaintiff to establish that a lack of independence motivated the search for CEO or
the decision to appoint Ellen Cotter to the position of CEO.

In a last ditch effort to try and justify moving forward, Plaintiff takes a skewed position
regarding the application of the business judgment rule. However, NRS 78.138(3) provides a
presumption that the actions of the directors and officers of a corporation are presumed to have
been made in good faith. Specifically, the statute states that “Directors and officers, in deciding
upon matters of business, arc presumed to act in good faith, on an informed basis with a view to
the interests of the corporation.” NRS 78.138(3). Here, the decision to appoint Ellen Cotter as
permanent CEO of RDI falls squarely within the confines of the statute.

Finally, summary judgment is warranted on this issuc because Plaintiff has not and
cannot establish any damages to the Company as a result of Ms. Cotter’s appointment as CEO.
Damages 1s a requisite element of a claim for breach of fiduciary duty claim. See Section 111 (B)
infra. On page 27 of the Opposition, Plaintiff contends that he “has produced evidence of
damages.” However, the Opposition fails to point to any evidence of damages that can be
directly linked to Ms. Cotter. Accordingly, summary judgment is warranted.

V. PLAINTIFF HAS FAILED TO MEET HIS BURDEN TO PROCEED ON
CLAIMS SETFORTH IN MSJ NO. 6.

Once again, Plaintiff has attempted to throw everything, including the kitchen sink, into
his Opposition but at the same time misses the target. Notably, there were four discreet issues in
which the Individual Defendants and RDI sought summary judgment in MSJ No. 6: 1) the
approval of Cotter, Sr.’s Estate’s Option Exercise; 2) the appointment of Margaret Cotter to an

Page 11 of 15
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executive vice president; 3) the approval of compensation packages of Ellen Cotter and Margaret
Cotter; and 4) the approval of additional compensation to Margaret Cotter and Guy Adams. The
Opposition fails to squarcly address these issues and instead attempts to distract the Court from
the issucs that can and should be decided on summary judgment.

First, in regard to the Board’s decision to allow the exercise of the 100,000 stock option,
the decision was consistent with Section 6.1.6 of RDI's Stock Option Plan. The Stock Option
Plan expressly authorizes that exercise of an option to purchase Class B stock by presenting
Class A stock with the same fair market value. The option was granted prior to James Cotter,
Sr.’s death and was determined by the Court to belong to Cotter, Sr.’s Estate. The Opposition’s
rambling statements regarding duties owed by directors and Plaintiff’s unique interpretation of
the business judgment rule serve no purpose. Here, the Directors acted in accord with the Stock
Option Plan and RDI received the fair market value for the stock exchanged. Plaintiff has no
claim regarding the exercise of the stock option.

Second, Cotter, Jr. failed to present evidence to overcome the presumption that the
appointment of Margaret Cotter to a management position at RDI was in bad faith. Although,
Plaintiff likes to question his sister’s qualifications, that is not enough. There is no evidence of
reckless indifference or deliberate disregard for stockholders by the Board’s decision to appoint a
woman with years of experience with the Company to a vice president position. Instead, the
evidence indicates that RDI Board considered Ms. Cotter’s service to the corporation as an
independent contractor, which services had exceeded the scope of her contractual agreement and
extended into other areas.

Third, the Board’s approval of compensation packages for Ellen and Margaret Cotter was
well reasoned, based on information obtained from outside sources, vetted by the Compensation
Committee and discussed at multiple board meetings before a decision was made. There was no
bad faith, intentional misconduct, fraud or knowing violation of the law. As such, the decision
clearly falls within the confines of Nevada’s business judgment rule and summary judgment is

warranted.
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Fourth, the approval of additional compensation to Margaret Cotter and Guy Adams is
also not actionable. As explained in Summary Judgment Motion No. 6, the $50,000
compensation paid to Mr. Adams was specifically tied to services he provided that went well
beyond what he was compensated for as a Director. In regard to the $200,000 payment to
Margaret Cotter, the evidence presented by the Individual Defendants shows that Ms. Cotter had
given up the rights to certain future compensation. Furthermore, both NRS 78.140(5) and RDI’s
Bylaws permit the Board to award compensation to directors. The actions taken by the Board
were consistent with Nevada’s statutory scheme as well as RDI’s Bylaws and thus Cotter, Jr.’s
attempt to impose liability on the Directors for such action is not legally sound and summary
judgment appropriate.

In regard to allegations relating to the independence of Directors, RDI adopts by
reference herein the briefing related to MSJ No. 2 regarding Director Independence. Plaintiff has
not established a lack of independence relating to any of the RDI’s Directors. Moreover, there is
no attempt by Plaintiff to establish that a lack of independence motivated any decision by a
Board remember related to the specific issues at hand. Similarly, RDI adopts by reference its
prior arguments regarding the purported “entrenchment”. There are no facts supporting the
same.

CONCLUSION

Cotter, Jr. has virtually ignored the legal standard that must be met to defeat summary
judgment in responding to motions 3, 4, 5 and 6 attempts to distract the Court with facts that are
immaterial to the decisions at hand. Nevada law is different than the Delaware law that Plaintiff
primarily relies on and the actions by RDI's Board members relating to each of the issues
identified herein were wholly appropriate.

1
1
iy
11!
1
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1 Wherefore, RDI is entitled to partial summary judgment as to any claims premised on the
2 || unsolicited offer, activation and actions of the Executive Committee, appointment of Ellen Cotter
3 || as CEO, exercise of the 100,000 stock option, the appointment of Margaret Cotter to Executive
4 || Vice President, the approval of compensation packages of Ellen Cotter and Margaret Cotter, and
5 || the approval of additional compensation to Margaret Cotter and Guy Adams.
6 DATED: October 21, 2016.
7 GREENBERG TRAURIG, LLP
/s/ Mark E. Ferrario
8 MARK E. FERRARIO, ESQ.
(NV Bar No. 1625)
9 KARA B. HENDRICKS, ESQ.
(NV Bar No. 7743)
10 TAMI D. COWDEN, ESQ.
(NV Bar No. 8994)
1 3773 Howard Hughes Parkway, Suite 400 North
i 1 Las Vegas, Nevada 89169
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify that on this day, I
caused a true and correct copy of the forgoing Reading International, Inc.’s Consolidated Reply
in Support of: 1) The Individual Defendants’ Motion for Summary Judgment No. 3 On
Plaintiff’s Claims Related to the Purported Unsolicited Offer; 2) The Individual Defendants’
Motion for Summary Judgment No. 4 Re Plaintiff’s Claims Related to the Executive
Committee; 3) The Individual Defendant’s Motion for Partial Summary Judgment No. 5
Related to the Appointment of Ellen Cotter as CEOQ; and 4) The Individual Defendants’
Motion for Partial Summary Judgment No. 6 Related to the Estate’s Option Exercise and
Other Matters to be filed and served via the Court’s Wiznet E-Filing system on all registered
and active partics. The date and time of the electronic proof of service is in place of the date and
place of deposit in the mail.

DATED this 21* day of October, 2016.

/s/ Andrea Lee Rosehill
An employee of GREENBERG TRAURIG, LLP
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MARK E. FERRARIO, ESQ.

(NV Bar No. 1625)

KARA B. HENDRICKS, ESQ.

(NV Bar No. 7743)

TAMI D. COWDEN, ESQ.

(NV Bar No. 8994)

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

Email: ferrariom(@gtlaw.com
hendricksk@ gtlaw.com
cowdent(@gtlaw.com

Counsel for Reading International, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of the Estate of Case No. A-15-719860-B
Dept. No. XI
JAMES J. COTTER,
Coordinated with:

Deceased.

JAMES J. COTTER, JR., derivatively on
behalf of Reading International, Inc.,

Plaintiff,
V.

MARGARET COTTER, ELLEN COTTER,
GUY ADAMS, EDWARD KANE,
DOUGLAS McEACHERN, TIMOTHY
STOREY, WILLIAM GOULD, and DOES 1
through 100, inclusive,

Defendants.
And

READING INTERNATIONAL, INC., a
Nevada Corporation,

Nominal Defendant.
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1 READING INTERNATIONAL, INC. (“RDI” or “Company”) hereby submits this Reply
2| in Support of William Gould’s Motion for Summary Judgment and RDI’s Joinder thereto. In
3 || addition to joining the arguments advanced on behalf of Gould in his Motion, RDI requests
4 | judgment in its favor for the rcasons sect forth in the attached memorandum of points and
5 || authoritics, and based on the pleadings and papers filed in this action, and any oral argument of

6 || counsel made at the time of the hearing.
7

DATED: this 21% day of October, 2016.

8 GREENBERG TRAURIG, LLP
9
10 /s/ Mark E. Ferrario
MARK E. FERRARIO, ESQ.
" (NV Bar No. 1625)
KARA B. HENDRICKS, ESQ.
12 (NV Bar No. 7743)
N Z TAMI D. COWDEN, ESQ.
=8 13 (NV Bar No. 8994)
§§ tig Counsel for Reading International, Inc.
ZEERR 9y
5 EEa4
SI7ct
o é’ E E:é
E § 16 MEMORANDUM OF POINTS AND AUTHORITIES
- 17 The introductory section of Plaintiff’s Opposition to Gould’s Motion for Summary

18 || Judgment reads much like his Oppositions to the summary judgment motions filed by Directors
19 || Margaret Cotter, Ellen Cotter, Guy Adams, Edward Kane, Douglas McEachern, Judy Codding
20 || and Michael Wrotniak (collectively “Individual Defendants™). Plaimntiff’s strategy appears to be
71 || to avoid the specific allegations in his own complaint and the specific issues in which summary
72 || judgment is sought and throw random facts and law at the Court in hopes of manufacturing an
23 || 1ssue that may defeat summary judgment. However, to move forward against Director Gould,
724 || Plaintiff must present evidence in support of his claims and meet the requisite legal standard.
75 || Here, there are no facts that support any breach of fiduciary duty claim against Gould.

26 Because Plaintiff 1s unable to meet the standard, the Opposition scts forth unsupported
77 || theories that Gould collaborated in an ongoing entrenchment scheme. Glaringly absent from the

28 || Opposition, however, are allegations that you would typically see in an entrenchment case.

Page 2 of 6
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1 || Cotter, Jr. has provided no cvidence (and none cxists) of any of the measures normally
2 || associated with improper entrenchment, such as sudden amendments to the bylaws or articles,
3 || adoption of poison pill measures, modification of annual meeting procedures, rejection of board
4 || nominees who were willing to serve, or rejection of proposed board nominees by stockholders to
5 || replace board candidates. What is more, there is no cvidence of any adoption of golden
6 || parachute measures for any directors. The discreet 1ssues raised by Plaintiff certainly do not rise
7 || to alevel of entrenchment.

8 Plaintiff has not come forward with facts or law to support his claims against Gould and

9 || thus summary judgment is warranted.

10 LEGAL ARGUMENT

11 The summary judgment motion filed by Gould lacks evidence to support Plaintiff’s
12 || claims against Gould in the Second Amended Complaint (“SAC”). After the filing of Gould’s

ite 400 North

Las Vegas, Nevada 8916
Telephone: (702) 792-377
Facsimile: (702} 792-900

LLP

mmmmm 13 [| Motion, Cotter, Jr. was obligated to present admissible evidence to show that there are material
14 || issues of fact preventing summary judgment, or summary judgment must be granted. Cuzze v.

15 || Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602-03, 172 P.3d 131, 134 (2007).

16 || Additionally, because a plaintiff is required to prove cach clement of his cause of action, if any

GREENBERG TRAURIG
3773 Howard Hughes Parkway, Sui

17 || element cannot be proven by admissible evidence, then summary judgment is proper. Bulbman,
18 || Inc. v. Nevada Bell, 108 Nev. 105, 111, 825 P.2d 588, 592 (1992). Plaintiff did not meet his
19 || burden.

20 In an attempt to side-step the summary judgment requirements, Plaintiff argues that the
21 || allegations in the SAC do not stand alone and “must be viewed and assessed collectively.”
22 || Opposition, p. 11. However, Rule 56 itself makes clear that partial summary judgments are
23 || entirely proper to limit and define the issues to be decided by a jury. Specifically, NRCP 56

24 || states, in pertinent part:

25 A party against whom a claim, counterclaim, or cross-claim is asserted or a
26 declaratory judgment 1s sought may, at any time, move with or without
supporting affidavits for a summary judgment in the party's favor as to all or
27 any part thereof.
28
Page 3 of 6
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NRCP 56(b) (emphasis added). Furthermore, the rule provides that where judgment is not
granted in its entirety, the District Court should “make an order specifying the facts that appear
without substantial controversy.” NRCP 56(d).

Here, there 1s ample basis to narrow (if not climinate) the issues that go to trial relating to
Director Gould. Specifically the Court can make findings and issue summary judgment on the
following: 1) Gould did not breach his fiduciary duty relating to the termination of Cotter, Jr.; 2)
RDTI’s use of the Executive Committee 1s supported by law; 3) the appointment of Codding and
Wrotniak to RDI’s Board was proper; 4) the search for a new CEO of RDI and Ellen Cotter’s
appointment to the CEO position was appropriate; and 5) compensation of RDI’s executives and
Board members warranted. As there are minimal arguments in the Opposition that were not
argued by Plaintiff in relation to the summary judgment motions filed by the Individual
Defendants (which RDI joined), RDI adopts by reference the motions and replies thereto. !

In an attempt to create a claim, Plaintiff’s statement of facts refers to purported “untimely
cemails” and Gould’s correspondence with other directors prior to Cotter, Jr.’s termination. Such
references do not support a breach of fiduciary duty claim. Similarly, Cotter Jr.’s twisting of the
cvidence relating to RDI’s disclosures and accusations that Gould was “collaborator” in wrong
doing are not supported by the record and do not support a breach of fiduciary duty claim.

Cotter, Jr., bears the burden of proof that there was in fact a breach of fiduciary duty. In
proving this, the burden is on the plaintiff to overcome the Nevada business judgment rule
presumption set forth in NRS 78.138(1). Nevada does not recognize any shifting of this burden
of proof, other than in the case of NRS 78.140(2)(d). However, NRS 78.140 does not establish

! Specifically, RDI adopts and incorporates by reference: 1) the arguments set forth in the Individual Defendants’
Motion for Summary Judgment (No. 1) Re: Plaintiff’s Termination and Reinstatement Claims and RDI’s Joinder
thereto; 2) the arguments set forth in the Individual Defendants’ Motion for Summary Judgment (No. 2) Re:
Director Independence and RDI’s Joinder thereto; 3) the arguments set forth in the Individual Defendants’ Motion
for Summary Judgment (No. 3) Re: the Unsolicited Expression of Interest and RDI’s Joinder thereto; 4) the
arguments set forth in the Individual Defendants’ Motion for Summary Judgment (No. 4) Re: RDI’s Executive
Committee and RDI’s Joinder thereto; 5) the arguments set forth in the Individual Defendants” Motion for Summary
Judgment (No. 5) Re: the CEO Search and Ellen Cotter’s appointment to CEO and RDI’s Joinder thereto; and 6) the
arguments set forth in the Individual Defendants’ Motion for Summary Judgment (No. 6) Re: the Estate’s Option
Exercise and other issues and RDI’s Joinder thereto.

Page 4 of 6
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1 || any grounds for liability on the part of directors, only for the voidance under certain
2 || circumstances of the contract or transaction under review. On the other hand, NRS 78.138(7)
3 || provides that there is no director liability unless it is proven that, the breach of the directors

3%

4 | fiduciary duties “involved intentional misconduct, fraud or a knowing violation of law.” Even
5 || taking Cotter, Jr.’s accusations in the Opposition at face value, Gould cannot be said to have
6 || acted fraudulently, knowingly violating the law or being involved in intentional misconduct.

7 It is unfortunately that Plaintiff 1s using this case to pursue a personal vendetta against the
8 || Directors that voted to terminate his employment with RDI. Gould did not vote to terminate

9 || Plaintiff and has demonstrated his independence as a Director of the Company. Nothing in the

10 (| Opposition provides a basis for the Court to conclude otherwise.

11 WHEREFORE, RDI respectfully requests that Gould’s summary judgment be granted
g 12 || and that to the extent that allegations against Gould in the SAC arc imputed against RDI, that
[~
Ez 2ge 13 || summary judgment be entered in RDI’s favor.
22243
2 Fiss 14 DATED: this 21* day of October, 2016.
HEZER
O Bdy g
2222% 15 GREENBERG TRAURIG, LLP
ggiis
g2 16
e 17 /s/ Mark E. Ferrario
MARK E. FERRARIO, ESQ.
18 (NV Bar No. 1625)
KARA B. HENDRICKS, ESQ.
19 (NV Bar No. 7743)
TAMI D. COWDEN, ESQ.

(NV Bar No. 8994)

20 Counsel for Reading International, Inc.

21
22
23
24
25
26
27
28
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Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify that on this day, |
caused a true and correct copy of Reading International, Inc.’s Reply in Support of Defendant
William Gould’s Motion for Summary Judgment to be filed and served via the Court’s Wiznet
E-Filing system on all registered and active parties. The date and time of the electronic proof of

service is in place of the date and place of deposit in the mail.

CERTIFICATE OF SERVICE

DATED this 21* day of October, 2016.

LV 420804636v2

/s/ Andrea Lee Rosehill

An employee of GREENBERG TRAURIG, LLP
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Shoshana E. Bannett (admitted pro hac vice)
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DROOKS, LINCENBERG & RHOW, P.C.
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Attorneys for Defendant William Gould
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VS. SUMMARY JUDGMENT
MARGARET COTTER, et al., [Filed concurrently with Declaration of
Shoshana E. Bannett]
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Hearing Date: October 27,2016
Hearing Time: 1:00 P.M.
READING INTERNATIONAL, INC,,
Nominal Defendant. Assigned to Hon. Elizabeth Gonzalez,
Dept. X1

Trial Date: November 14, 2016
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Relying on more than 700 pages of documents and testimony, Defendant William Gould’s
Motion for Summary Judgment (“Opening Brief”) walked through the evidence in this case and
showed that there are no genuine issues of material fact that would allow a factfinder to reasonably
conclude that Gould breached any fiduciary duties, let alone acted with the requisite mindset of
intentional misconduct, fraud, or knowing violation of law. The undisputed evidence shows that
Gould, the only defendant-director who voted against the termination of Plaintiff James J. Cotter,
Jr. (“Plaintiff” or “Cotter, Jr.”)—and whom everyone agrees is independent and disinterested—
made his decisions based on what Gould thought was best for Reading and its stockholders,
regardless of how that decision impacted the long-running battle between Plaintiff and his sisters
over control of Reading.

In response, Plaintiff filed a brief that closely resembles an opposition to a motion to
dismiss. Almost across the board, Plaintiff simply repeats the unsubstantiated allegations of his
Second Amended Complaint. But Plaintiff can no longer rely on the allegations in his complaint.
To defeat summary judgment, Plaintiff must verify his allegations with admissible evidence
demonstrating that there 1s a genuine issue of material fact. Plaintiff has utterly failed to do that
here.

Indeed, even the scant 70 pages of evidence Plaintiff relies on reflect grossly
mischaracterized testimony and/or fail to support the few propositions for which Plaintiff provides
evidentiary citations. Plaintiff has essentially abandoned contesting the evidence. Instead, he
focuses most of his efforts on a few overarching legal arguments that he contends undermine
Gould’s Motion for Summary Judgment. But Plaintiff’s legal arguments have already been
soundly refuted by courts.

First, because he cannot show that Gould acted with intentional misconduct, fraud, or
a knowing violation of law, Plaintiff claims he does not have to. Based on Delaware law, Plaintiff
argues that Nevada’s exculpatory provision (which requires Plaintiff show Gould acted with

intentional misconduct, fraud, or a knowing violation of law) is not applicable here because it does
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not apply to breach of duty of loyalty claims or claims for non-monetary damages. But the
Nevada Supreme Court has already applied the exculpatory provision to both types of claims.
Plaintiff therefore cannot avoid the exculpatory provision, and as discussed in Gould’s Opening
Brief, he cannot meet its strictures as to Gould, who always tried to make the best possible
decision for Reading and its stockholders.

Second, in a misguided attempt to survive summary judgment just by muddying the waters,
Plaintift argues that the Court cannot separately consider each of the alleged breach of duty claims
because Plaintiff alleges that all of the actions were part of a continuing course of conduct taken
for entrenchment purposes. But the very cases he relies on make clear that even where
a continuing course of conduct taken for entrenchment purposes is alleged, courts still separately
analyze each separate allegedly wrongful act. As discussed in Gould’s Opening Brief, none of
Plaintiff’s claims can survive such separate analysis because the actual facts demonstrate that
Gould acted consistently with his fiduciary obligations.

Moreover, Plaintiff’s argument that Gould participated in a continuing course of wrongful
conduct for entrenchment purposes that began with Plaintiff’s termination is wholly illogical. As
noted, unlike the other director-defendants, Gould voted against Plaintiff’s termination. Plaintiff
appears to be upset that Gould subsequently, when in Gould’s view appropriate and in the best
interest of Reading, sometimes voted the same way as Plaintiff’s sisters. But voting in a different
manner than Plaintiff does not mean that Gould is participating in his sisters’ alleged scheme.
Plaintiff’s case is not based on any facts about Gould’s decision making; it 1s based on what
Plaintiff views as effective strategy in his war with his sisters. Indeed, Plaintiff himself cannot
decide when Gould supposedly joined this alleged conspiracy. On one page of his brief, he claims
that Gould joined the conspiracy in April 2015. Opp. at 2. On the very next page, he alleges that
“Gould’s sad role as collaborator” did not begin until June 18, 2015. Opp. at 3. In the very next
sentence, Plaintiff contends that “Gould’s role as collaborator . . . began soon thereafter.” Id. Of
course, even though he does not know whether or when Gould joined this alleged conspiracy,
Plaintiff still sues Gould for various breaches of fiduciary duty throughout this period. Plaintiff’s

inconsistency cuts to the heart of the matter. Plaintiff does not know when Gould joined this
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purported conspiracy, because Gould never did. To the contrary, every independent person who
has looked at Gould’s actions, including Plaintiff’s own expert, minority shareholders, and
Reading’s contact from the CEO search firm, has concluded that Gould made decisions based on
the merits of the issue at hand and that he did his best to make the best decisions for Reading
under challenging circumstances. Plaintiff has presented no admissible evidence to the contrary
and as such, summary judgment should be granted.
II. ARGUMENT

A, Plaintiff’s Overarching Legal Arguments Are Specious.

1. The Court Must Analyze Each Alleged Breach Of Duty Separately,
Regardless Of Whether Plaintiff Has Alleged “Entrenchment” Motives.

In his Opening Brief, Gould separately analyzed each of Plaintiff’s allegations that Gould
breached his fiduciary duty and demonstrated that the undisputed material facts relevant to each
alleged breach establish that Plaintiff cannot prevail on any of his claims. Rather than take this on,
Plaintiff pivots in an effort to escape the analysis altogether. He now argues that the motion for
summary judgment should be denied because Plaintiff does not allege a series of unrelated
fiduciary breaches, but an ongoing course of self-dealing undertaken for entrenchment purposes
and all of the actions must assessed collectively. Opp. at 1, 10-11. This is both legally and
factually wrong.

First, there is no legal basis for Plaintiff’s argument. The cases he relies upon actually
refute his argument. For example, Plaintiff relies on /n re Ebix, Inc. Stockholder Litigation, 2016
WL 208402, at *1, 5 (Del. Ch., Jan. 15, 2016) and claims that the court there rejected the
contention that bylaw amendments should be viewed individually, rather than collectively. Opp.
at 11. But in Ebix, the plaintiffs alleged that the director-defendants took a whole series of
wrongful corporate actions, including the execution of a credit agreement containing a proxy put,
entry into a director nomination agreement, and the unilateral adoption of “a bundle of bylaws.”
Id. Despite similar allegations that it was a course of conduct undertaken for entrenchment
purposes, the court looked separately at each of the actions that the plaintiffs contended were

undertaken for entrenchment purposes. /d. at 16-21. And the court reached different results for
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the different transactions—despite an entrenchment argument made to the whole series of
transactions. Specifically, the court held that plaintiffs failed to state a claim with respect to the
director nomination agreement, but did state a claim with respect to the bylaw agreements. /d.
Contrary to Plaintiff’s suggestion, the only reason the various bylaw amendments were considered
together 1s because they were all enacted on the same day. /d. Plaintiff’s entrenchment argument
cannot be squared with Ebix. '

Moreover, Plaintiff clearly knows that his argument is invalid and that breaches of duty
can and must be individually analyzed, because Plaintiff himself filed a motion for partial
summary judgment against Gould based on breach of duty with respect to Plaintiff’s termination
(even though Gould voted against his termination). If, as Plaintiff now suggests when he is
struggling to respond to Gould’s motion, it is not possible to parse out each of the claims
separately whenever there is an entrenchment motive alleged, there would be no basis for Plaintiff
to file his motion for partial summary judgment. Plaintiff’s theory is legally unsound. As in
Ebix,, this Court should separately analyze each claim for breach of fiduciary duty and determine
whether Gould made a decision based on rational business purposes. See Sinclair OQil Corp v.
Levien, 280 A.2d 717, 720 (Del. 1971) (A director’s “decisions should not be disturbed if they can

be attributed to any rational business purpose.”).”

Plaintiff also relies on a case stating that allegations about independence can be considered
together, even if the various factors on their own would not show a lack of independence. Cal.
Pub. Emps. Ret. Sys. v. Coulter, 2002 WL 31888343, at *9 (Del. Ch., Dec. 18, 2002). This does
not show that breaches of fiduciary duty claims should not be separately analyzed as distinct
claims. Plaintiff relies on Chrysogelos, v. London, where, unlike here, the plaintiffs alleged a
separate count for entrenchment. Chrysogelos v. London, 1992 WL 58516, at *4 (Del. Ch., Mar.
25, 1992). Unlike with Gould, the defendants there were in essence controlling shareholders. /d.
at *1. And the entrenchment motives were focused on maintaining control of the company with
the ability to appoint board members, not merely hanging on to one’s own board seat. /d. at *1, 9.
The only transactions analyzed together directly impacted the ability of an outside party to take
over the company. /d. That says nothing about whether a court must collectively analyze a year
of ordinary corporate matters such as making SEC filings, forming committees, appointing
directors and approving executive compensation in a situation where control of the company is not
at stake for the defendant. And Plaintiff’s sole remaining case on this point deals only with a
single transaction and is also inapposite. Carmody v. Toll Brothers, Inc., 723 A.2d 1180 (Del. Ch.
1992).

* Plaintiff also argues generally that the business judgment rule is not the correct standard to

apply, because Adams and Kane were not independent and disinterested. Under Nevada law,
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Second, even if there were any legal significance to Plaintiff’s claim of entrenchment
motives (and there is not), there is no factual basis for Plaintiff’s claims as to Gould. While
Plaintiff alleges m his brief that Gould acted under entrenchment motives, he does not cite any
actual evidence that Gould had entrenchment motives. And, as Gould explained in his opening
brief, there were legitimate business reasons for each action Gould took, and in each case, he
believed he was acting in the best interests of the Company. Plaintiff does not provide any
evidence that could explain why Gould—who both spoke out against and voted against Plaintiff’s
termination—would suddenly, the very same day of the termination vote—start acting out of
entrenchment motives in approving the reconstitution of the Executive Committee. Indeed, the
evidence in the case (as opposed to Plaintiff’s allegations) shows that Gould had no particular
desire to remain on the Board such that he would abandon his fiduciary duties. After all, Gould
had already stepped down from the RDI Board once before, and he had to be recruited to come
back. Mot. at 1; Ex. 49 at 15:1-8. And Plaintiff does not and cannot show that Gould had any
financial reasons that he needed to stay on the Board. See Opp. at 10-11. This is not a motion to
dismiss, and it is no longer sufficient to just say that Gould acted for entrenchment purposes.
Because Plaintiff cannot point to any evidence that Gould acted for entrenchment purposes, for
factual reasons, as well as legal reasons, his entrenchment argument cannot save his breach of

fiduciary duty claims against Gould.

there is a presumption that the business judgment rule applies. See Mot. at 14-15. As discussed
below, Plaintiff provides no evidence that Adams and Kane were not independent and
disinterested, and therefore, he has not rebutted the presumption that the business judgment rule
applies. See Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 603, 172 P.3d 131, 134
(2007) (“[1]n order to defeat summary judgment, the nonmoving party must transcend the
pleadings and, by affidavit or other admissible evidence, introduce specific fact that show a
genuine issue of material fact.”). In any event, as discussed in the Opening Brief, the evidence
shows that Kane is independent and disinterested. Mot. at 19, n.11.
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2. Nevada’s Exculpatory Statute Applies To All Breach Of Fiduciary
Duty Claims, Including Breaches Of The Duty Of Loyalty.

Gould’s Opening Brief made it very clear that there is simply no evidence that he acted
with intentional misconduct, fraud, or a knowing violation of law—a necessary element to
establish individual liability. So Plaintiff tries to argue that Nevada’s exculpatory statute does not
apply to breach of duty of loyalty claims in order to avoid to avoid the issue altogether. The
Nevada Supreme Court, however, has explicitly rejected Plaintiff’s argument. The Nevada
Supreme Court held that to hold “a director or officer individually liable, the shareholder must
prove that the director's breach of his or her fiduciary duty of loyalty involved intentional
misconduct, fraud or a knowing violation of law.” In re Amerco Derivative Litig., 252 P.3d 681,
701 (Nev. 2011) (dismissing claim that directors knowingly signed misleading and incomplete
public filings because Plaintiffs did not demonstrate that respondents “engaged in intentional
misconduct or fraud”).

Plaintiff ignores this binding precedent cited in Gould’s Opening Brief in favor of several
Delaware cases. Opp. at 27. These Delaware cases have no precedential or persuasive value
where, as here, they contradict a Nevada Supreme Court decision. Morgover, the Delaware case
law 1s all based on the Delaware exculpatory statute. Unlike the Nevada exculpatory statute,
however, the Delaware statute explicitly states that it does not apply to the duty of loyalty.

Specifically, Delaware’s exculpatory provision, provides

A provision eliminating or limiting the personal liability of
a director to the corporation or its stockholders for monetary
damages for breach of fiduciary duty as a director, provided that
such provision shall not eliminate or limit the liability of a director:
(1) For any breach of the director's duty of loyalty to the corporation
or its stockholders.
8 Del. Code § 102(b)(7) (emphasis added). Nevada’s statute, by contrast does not contain such

a limitation:

Except as otherwise provided in NRS 35.230, 90.660, 91.250,
452.200, 452.270, 668.045 and 694A.030, or unless the articles of
incorporation or an amendment thereto, in each case filed on or after
October 1, 2003, provide for greater individual liability, a director or
officer is not individually liable to the corporation or its
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stockholders or creditors for any damages as a result of any act or
failure to act in his or her capacity as a director or officer unless it is
proven that:

(a) The director’s or officer’s act or failure to act constituted
a breach of his or her fiduciary duties as a director or officer; and

(b) The breach of those duties involved intentional misconduct,
fraud or a knowing violation of law.

Nev. Rev. Stat. § 78.138(7). Section 78.138(7) has specifically enumerated exceptions. None of
these exceptions is a breach of the duty of loyalty. The Delaware cases are simply inapplicable
here.

Plaintiff’s argument 1s especially disingenuous given that his own expert in this case
confirmed that Nevada law differs from Delaware law in allowing its exculpatory provisions to be
used in breach of duty of loyalty cases: “Nevada allows exculpation for a breach of the duty of
loyalty. Delaware does not.” Ex. 52 at 8:9-11.

In short, Nevada’s exculpatory statute applies to Plaintiff’s claims based on an alleged
breach of the duty of loyalty. As discussed in Gould’s Opening Brief and below, Plaintiff cannot
establish any of his claims for breach of fiduciary duty because there is no evidence that Gould
acted with intentional misconduct, fraud, or a knowing violation of the law.

3. Nevada’s Exculpatory Statute Applies To All Breach Of Fiduciary
Duty Claims, Even Those Not Seeking Monetary Damages.

Plaintiff also relies on yet another strained and misguided argument about Nevada’s
exculpatory statute in his efforts to avoid the “intentional misconduct, fraud, or knowing violation
of law” standard. But again, his argument is based exclusively on the narrower Delaware
exculpatory provision. In particular, Plaintiff contends that the Nev. Rev. Stat. § 78.138(7) applies
only to monetary damages and not other types of harm to the company.” But the Delaware case
that he relies on is based on a Delaware provision, which specifies that it applies only to
“monetary damages.” 8 Del. Code § 102(b)(7) (“A provision eliminating or limiting the personal

liability of a director to the corporation or its stockholders for monetary damages for breach of

®  This is also a strange argument because Plaintiff is seeking monetary damages.
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fiduciary duty as a director, provided that such provision shall not eliminate or limit the liability of
a director . . . for acts or omissions not in good faith or which involve intentional misconduct or

a knowing violation of law.”). By contrast, the Nevada statute states that directors are not
individually liable for “any damages.” Nev. Rev. Stat. § 78.138(7).

And of course, damages are a required element of a claim for breach of fiduciary duty
under Nevada law. Klein v. Freedom Strategic Partners, LLC, 595 F. Supp. 2d 1152, 1162 (D.
Nev. 2009). Because damages are a necessary element of a breach of fiduciary duty claim, and
Nevada’s exculpatory provision applies to “any damages,” the exculpatory provision necessarily
applies to all kinds of damages, not just monetary damages. See Amerco, 252 P.3d at 701
(applying Nev. Rev. Stat. § 78.138(7)’s exculpatory provision to claims which requested
injunctive relief). Plaintiff cannot escape the Nevada exculpatory statute here.

Moreover, the fact that Plaintiff has so contorted himself trying to avoid the exculpatory
provision—ignoring both Nevada Supreme Court authority cited in Gould’s Opening Brief and his
own expert—demonstrates that he has no ability to show that Gould acted with intentional
misconduct, fraud, or a knowing violation of law. As discussed in Gould’s Opening Brief,
Plaintiff’s inability to do so entitles Gould to summary judgment on each one of Plaintiff’s claims.

B. Plaintiff Does Not And Cannot Point To Any Genuine Issues Of Material Fact.

Plaintiff makes a half-hearted attempt to discuss the merits of some of the claims discussed
in Gould’s Opening Brief. As discussed below, he simply cannot show a genuine 1ssue of material
fact with respect to any alleged breach of fiduciary duty, and this is yet another basis to grant
Gould’s Motion for Summary Judgment.

1. Plaintiff Does Not Explain How Gould Could Have Breached Any
Fiduciary Duties In Connection With His Termination When Gould
Voted Against Plaintiff’s Termination.

It is truly bizarre that Plaintiff continues to pursue claims against Gould related to his
termination when Plaintiff concedes that Gould voted against Plaintiff’s termination. Plaintiff’s
Opposition to Individual Defendant’s Motion for Partial Summary Judgment No. 1 (Plaintiff’s

Termination) at 6. The law is clear: Plaintiff cannot show that Gould breached any fiduciary
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duties with respect to Plaintiff’s termination when Gould did not vote for termination. See /n

re Tri-Star Pictures, Inc., Litig., 1995 WL 106520, at *2 (Del. Ch. Mar. 9, 1995) (refusing to hold
directors liable for board decisions, where they abstained from the voting process related to a
challenged board action); In Re Wheelabrator Technologies, Inc., Shareholders Litigation, 1992
WL 212595, at *10 (Del. Ch. Sept. 1, 1992) (same); Citron v. E.I. du Pont de Nemours & Co., 584
A.2d 490, 499 (Del.Ch. 1990) (same). See also Gould’s Opposition to Plaintiff’s Motion for
Partial Summary Judgment.

Plaintiff now argues that Gould had advance warning from Adams “of what was afoot”
and failed to take action to preserve the ombudsman process “as part of a scheme to threaten
Plaintiff with termination, and if the threats failed, to terminate him.” Opp. at 21.* This makes no
sense. Plaintiff concedes that Gould wanted the ombudsman process to continue, spoke out
against termination, and voted against termination. Plaintiff’s Opposition to Individual
Defendants MPSJ No. 1 (Plaintiff’s Termination) at 7, 17, & n.2. Speaking out and voting against
termination were actions to preserve the ombudsman process. And if Gould was truly “part of
a scheme to threaten Plaintiff with termination and if the threats failed, to terminate him,” Gould
would have just voted to terminate him. There is absolutely no factual basis for Plaintiff’s
convoluted conspiracy theory to try and hold Gould liable for Plaintiff’s termination. This is
a straightforward matter. Gould voted against termination, and, as a result, he cannot be held

liable for it.

* Plaintiff’s claim that Gould had advance notice of a “scheme to seize control [of] RDI” is not

supported by the evidence. Gould did not know that the Board was considering terminating Cotter
as CEQ, until Ellen Cotter circulated an agenda for the May 21, 2015 Board Meeting that read
“Status of President and C.E.O.” Ex. 6 at 30; Ex. 35 at 171:22-172:25. Plaintiff relies exclusively
on a purported conversation in which Adams stated only that Adams himself had given up on
Plaintiff—Adams did not say anything about what anyone else was thinking or doing. At that
time, Gould told Adams that he disagreed and thought Plaintiff should be given more time.
Appendix to Plaintiff’s Opposition to Gould’s MSJ at Ex. 1, 83:12-90:10. Knowing that Adams
had given up on Plaintiff did not give Gould any notice of what anyone else on the Board thought
or planned to do.

Plaintiff argues in a fact section that Gould knowingly approved misleading minutes from the
meetings discussing his termination. Opp. at 5. The relevance of this discussion (which appears
in a section on the CEO search) is unclear. Moreover, Plaintiff’s assertion is not supported by the
evidence. Plaintiff argues that Plaintiff objected to the minutes and said that they were a dishonest
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2. The Undisputed Facts Establish That Gould Did Not Breach Any
Fiduciary Duty With Respect To The Reconstitution Of The Executive
Committee.

Plaintiff argues that the reconstitution of the Executive Committee was a breach of duty
because it excluded directors from decision making. Opp. at 25-26. Although his Opposition
does not specify which directors were excluded, Plaintiff’s complaint alleges that the purpose of
reconstituting the executive committee was to limit the participation of Gould, Storey, and
Plaintiff in Reading’s corporate governance. SAC 9/ 99, 183(c). Plaintiff does not cite to even
a single piece of evidence to prove that this was the purpose for reconstituting the Executive
Committee—he just relies on unsupported assertions of his litigation position. Opp at 3, 25-26
(fact and argument section discussing Executive Committee). As Gould pointed out in his
Opening Brief, Plaintiff’s theory is controverted by the evidence that Gould was, in fact, asked to
serve on the Executive Committee. He turned it down because he did not have enough time. Mot.

at 16.° Plaintiff does not dispute this fact. Opp at 3, 25-26. Because Gould was asked to serve on

fiction. Opp. at 5. He contends that Storey abstained from approving the minutes, and that Storey
testified that he viewed the minutes as “materially inaccurate,” and that it “would have taken him
hours to correct them.” /d. First, the evidence Plaintiff relies on actually demonstrates that Storey
never said that he viewed the minutes as materially inaccurate nor stated that it would take hours
to correct them. Appendix of Exhibit in Support of Plaintiff’s Opposition to Gould’s Motion for
Summary Judgment, Ex. 5. Rather, he stated that the minutes were circulated months later and
were quite long, and it would have been difficult to make any kind of meaningful comment around
changing them. /d. He did not say that any changes would have been material. Id. Nor did he
say that he communicated these thoughts to anyone. Id. Storey did not vote against approving the
minutes, as one would expect, if he viewed them to be materially inaccurate. /d. He merely
abstained. /d. From Storey’s view and Plaintiff’s own view, Plaintiff somehow concludes that
Gould understood that the minutes were false and purposefully so, but voted to approve them
anyway. But Gould testified that while he was aware that Plaintiff had taken issue with the
accuracy of the minutes, he did not recall some of the things that Cotter, Jr. referred to. While he
did recall some of the other specifics that Cotter, Jr. referred to, he felt that the minutes, as drafted,
substantially reflected what had occurred. Ex. 50 at 474:14-475:13. Corporate governance expert
Dr. Albert Osborne opined that Board Minutes are not a word-for-word recitation of what was
stated, but rather intended to generally reflect the discussion and decisions that occurred. As

a result, Osborne concluded that Gould’s approval of the Board Minutes here was consistent with
the care and diligence one would expect from a director. Ex. 30 at 448-449 9 C(a) . There is no
contrary expert opinion on custom and practice with respect to Board Minutes.

Citations to “Mot.” refer to Gould’s Motion for Summary Judgment. Citations to “Opp.” refer
to Plaintiff’s Opposition to Gould’s Motion for Summary Judgment. Citations to “Ex.” refer to
the Exhibits to the Appendix In Support of Gould’s Motion for Summary Judgment or to the
attached Declaration of Shoshana E. Bannett in Support of Gould’s Reply In Support of Motion
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the Executive Committee, it is clear that the purpose was not to exclude Gould, Storey, and Cotter,
Jr., and summary judgment is therefore appropriate.’
3. The Undisputed Facts Establish That Gould Did Not Breach Any
Fiduciary Duty With Respect To The Approval Of Payments To Ellen
Cotter, Margaret Cotter, Or Guy Adams.

In Gould’s Opening Brief, he demonstrated that his approval of (1) Ellen and Margaret
Cotter’s executive pay, (2) Margaret Cotter’s one-time $200,000 payment, and (3) Guy Adams’
bonus were not breaches of fiduciary duty, let alone breaches of duty involving intentional
misconduct, fraud, or a knowing violation of law. Mot. at 25-27. Plaintiff does not respond to
Gould’s arguments or evidence on these topics whatsoever, and, as a result, summary judgment
should be granted for the reasons stated in Gould’s Opening Brief.

4. The Undisputed Facts Establish That Gould Did Not Breach Any
Fiduciary Duty With Respect To Gould’s Failure To Take Action To
Remove Adams From The Compensation Committee Before May 2016.

Gould’s Opening Brief also demonstrated that his failure to take action to remove Guy
Adams from the Compensation Committee before May 2016 was not a breach of fiduciary duty,
let alone a breach of duty involving intentional misconduct, fraud, or a knowing violation of law.
Mot. at 27-28. Plaintiff also fails to respond to Gould’s argument and evidence on this issue, and
as a result, summary judgment should be granted for the reasons stated in Gould’s Opening Brief.

S. The Undisputed Facts Establish That Gould Did Not Breach Any
Fiduciary Duty With Respect To SEC Filings.
Plaintiff argues that Gould allowed RDI to disseminate misleading information in SEC

filings and “chose to allow RDI SEC filings and press release [sic] that contained materially

for Summary Judgment. The exhibits from both of Gould’s briefs are sequentially numbered and
paginated.

" Like Gould, Storey voted in favor of reconstituting the Executive Committee. It defies belief

to think that he voted in favor of excluding himself. Ex. 7 at 34. James Cotter, Jr. was on the
previous Executive Committee when he was CEQ. It is not unusual to replace the former CEO
with the current CEO on committees, because the CEOQ is typically a member of a board’s
executive committee. Ex. 47 at 722-723 4 42.
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misleading if not inaccurate information to remain uncorrected.” Opp. at 6.

Moreover, Plaintiff does not cite any evidence (as opposed to unsubstantiated allegations)
to prove that any RDI SEC filings were materially misleading. In fact, Plaintiff does not even
provide evidence that the supposed SEC filings even happened. He does not attach any of the
purported SEC filings. He merely cut and pasted the allegations from his brief. Opp. at 6-8. As
Gould explained in his Opening Brief, many of the alleged “misleading” SEC filings were neither
inaccurate nor misleading, but were merely accurate portrayals of management positions. Mot. at
28-30 (citing Michelson v. Duncan, 407 A.2d 211, 222 (Del. 1979) (not erroneous to fail to inform
shareholders of statements which were inconsistent with management positions)).”

Plaintiff also does not address or provide evidence to refute Gould’s argument that Plaintiff
alleges only that the remaining allegedly misleading SEC filings should have contained additional
information, but under Nevada law, one cannot state a claim for breach of fiduciary duty merely
by alleging that public filings do not contain enough information. Mot. at 29.

In addition, Plaintiff does not address or provide evidence to refute Gould’s evidence that
with respect to his own facts and any important parts of the filings that he had knowledge of,
Gould reviewed and verified, and provided comments or corrections when he had them, which

was reasonable and consistent with the obligations of a director.” See Mot. at 30.'

i Plaintiff argues that the duty of disclosure applies here, and under the duty of disclosure,

there is a duty to update disclosures to stockholders and communicate with complete candor. Opp.
at 13. But the duty of disclosure typically applies to requests for shareholder action. Zirnv. VLI
Corp., 681 A.2d 1050, 1056 (Del. 1996) (citing Stroud v. Grace, Del. Supr., 606 A.2d 75, 84
(1992)). None of the Forms 8-K or press releases mentioned in Plaintiff’s Opposition request
shareholder action. Opp. at 6-8.

Plaintiff did not designate an expert witness to rebut this custom and practice evidence.

O Plaintiff appears to be claiming that Gould knew that the statement in the June 18, 2015
Form 8-K that Plaintiff was required to resign as a director upon termination of his employment as
an executive officer was inaccurate, but that he did not take any action. Plaintiff does not cite any
evidence to demonstrate that Gould took no action with respect to the SEC filing. Opp.at 6. And
the actual evidence is to the contrary. As Plaintiff concedes, Gould testified that he told Ellen
Cotter and Craig Tompkins at the June 12, 2015 Board Meeting that he did not believe that
Plaintift was required to resign as a director. Opp. at 6. And Gould also testified that he provided
comments or corrections to SEC filings when he had them. Mot. at 30. Management apparently
had a different interpretation than Gould and filed the 8-K that reflected Management’s position.
But Gould did not breach his fiduciary duty by speaking out and informing Ellen Cotter and Craig
Tompkins of Gould’s own view.
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Finally, Plaintiff does not dispute that Gould was entitled to and did rely on Reading’s
counsel and the directors and executives most directly involved in the matters addressed in SEC
filings for matters that he was not involved with. See Opp. at 24-25. Plaintiff argues only that
Gould is relying on advice of counsel without producing the advice. Id. But as Gould explained
in his Opposition to Plaintiff’s Motion in Limine, Plaintiff never asked Gould to provide any
further information or documents regarding such “advice of counsel.” And even if he had, there is
no further information or documents to provide. Gould already explained that he relied upon
counsel to vet the information in the SEC filings. There are no documents or additional
communications. Because it 1s undisputed that Gould was permitted to, and reasonably relied
upon counsel to, vet the SEC filings at issue, and that his practice with respect to matters that he
had knowledge about was reasonable, the claims related to the SEC filings should be summarily
adjudicated.

6. The Undisputed Facts Establish That Gould Did Not Breach Any
Fiduciary Duty With Respect To The Appointment Of Codding And
Wrotniak.

Plaintiff does not respond, discuss, or provide any evidence to contradict Gould’s
argument that he did not breach his fiduciary duties with respect to the appointment of Michael
Wrotniak. Opp. at 4, 21-22. In fact, the only thing that he says about Wrotniak at all is that
Wrotniak was “a long-time personal friend of Margaret [Cotter].” Opp. at 4. Of course, Plaintiff
does not cite any evidence to support that statement. /d. Plaintiff therefore does not controvert the
evidence cited in Gould’s Opening Brief that Margaret Cotter did not have an independent
friendship with Wrotniak, but only knew him through a mutual friend. Mot. at 7. Nor does
Plaintiff respond to Gould’s case law establishing that it is not disqualifying that a director have
a connection to another director or officer, especially as tangential a relationship between Codding
and Wrotniak. Mot. at 17-18.

In addition, Plaintiff does not dispute that the only requirements to be a director under
Nevada law and Reading’s Bylaws is that a director must be 18 and a natural person, and Plaintiff

does not dispute that Wrotniak satisfies those requirements. Plaintiff does not identify any issues
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with the process in appointing Wrotniak. As a result, for all of the undisputed reasons stated in
Gould’s Opening Brief,'' summary adjudication should be granted with respect to the appointment
of Wrotniak.

Plaintiff fares no better with respect to the appointment of Codding. He summarily states
without support that in Gould’s motion for summary judgment, Gould “effectively admits that he
did not . . . fulfill his duty of care,” but that is not true. Opp. at21. Gould’s Opening Brief
discussed in detail the lack of any admissible evidence from which a fact-finder could infer that
Gould breached any of his fiduciary duties. Mot. at 16-20. Plaintiff does not explain what he
means by that, but perhaps it is a reference to the argument in Plaintiff’s “fact section” that Gould
was advised of Codding’s nomination only days before it happened, and “he objected to having
inadequate time to perform his duties as a director,” but agreed to add Codding to the Board
anyway. Opp. at 4. But the testimony that Plaintiff relies on does not say that Gould felt he had
inadequate time to perform his duties as a director. What the testimony actually reveals is that
counsel asked him if he ever expressed the notion that the time afforded him to consider the
director nominations were inadequate. And Gould rejected counsel’s characterization, “Not
exactly in those terms.” Ex. 41 at 174:16-23. Instead, Gould noted that he expressed unhappiness
that he was brought the information on short notice. /d. at 174:21-23. Gould never stated that he
had inadequate time.

Moreover, Plaintiff does not dispute that there was a legitimate business reason for Gould
to proceed with a decision on short notice—an impending proxy deadline. Mot. at 18; see Opp at
4, 21-22 (failing to discuss). And Plaintiff does not dispute that making a decision on an
expedited basis under these circumstances is consistent with good governance practice because
there is value to the stockholders in being able to vote on a full slate of directors. /d. Nor does
Plaintift dispute that under Nevada law, Gould was entitled to and did rely on the Special

Nominating Committee here. Mot. at 18-19; see Opp at 4, 21-22 (failing to discuss)."”

' Mot. at 16-20.

® Plaintiff does acknowledge the existence of the Special Nominating Committee, although he
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Plaintiff’s only remaining argument on Codding’s appointment is his erroneous contention
that Nevada’s exculpatory statute does not apply to breaches of the duty of loyalty, debunked
above. As such, for the many reasons stated in Gould’s Opening Brief, the claims against Gould
relating to the appointment of Codding must also be summarily adjudicated. Mot. at 5-18;
18-20."

7. The Undisputed Facts Demonstrate That Gould Did Not Breach Any
Fiduciary Duties With Respect To The CEO Search.

Gould’s Opening Brief walked through the CEO Search Process and selection of Ellen
Cotter as permanent CEO 1n detail. Mot. at 8-11. Gould’s Opening Brief also explained how and
why the CEO search was conducted appropriately, how and why it was clear that Ellen Cotter did
not direct the CEO search, the many rational business reasons for selecting Ellen Cotter as CEO,
and the rational business reasons for asking Korn Ferry to stand down after the Search Commuittee,
and the evidence that Gould did his best to select the best CEO for Reading. Mot. at 21-25.
Plaintiff almost completely ignores Gould’s evidence and arguments. Instead, based on his
mischaracterizations of testimony, funny math, and the application of the wrong legal standard, he
tells a fictionalized account of what transpired.

To begin with, Gould’s Opening Brief cited evidence that Gould and McEachern are both

independent. Mot. at 21. Plaintiff does not dispute that Gould and McEachern are independent,

contends without evidence that it consisted of McEachern and Adams. Opp. at 4. As discussed in
the Opening Brief, RDI’s public filings state that the Nominating Committee consisted of Kane,
Adams, and McEachern. In other sections of his Opposition brief, Plaintiff asserts with out any
evidence that Kane and Adams are not independent. Opp. at 16. Nor does he provide any
evidence that Kane or Adams are not independent in any of the motions that he incorporated by
reference. As a result, he has not controverted the evidence cited in Gould’s Motion, which
established that Kane is independent. Mot. at 18, n.11. Plaintiff does not dispute that McEachem
was independent. Because Kane and McEachern are both independent, the unanimous decisions
of the Special Nominating Committee were made by a majority of independent and disinterested
directors.

P plaintiff argues that “the suggestion in Gould’s motion . . . that a controlling shareholder’s

rights under NASDAQ Listing Rules somehow limits or eliminates Gould’s fiduciary duties as

a director 1s both nonsensical and, as shown herein wrong as a matter of law.” Opp. at 2. This is
a red herring. Gould’s Motion noted only that the NASDAQ Listing Rules take into account the
ability of the controlling shareholder has the right to select directors and therefore does not require
a nominating committee. The point Gould was making was that the NASDAQ rules take into
account a controlling shareholder’s ability to select directors, so there was nothing wrong with
Gould taking that information into account as one piece of the puzzle. Mot. at 16-20.
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and he provides no evidence that they are not independent. Indeed, Plaintiff’s own expert has
testified that, based on the allegations in the Second Amended Complaint and deposition
testimony, he could find insufficient facts to suggest to him that there was reasonable doubt about
the independence or disinterestedness of Gould and McEachern. Ex. 52 at 127:14-128:3; 142:23-
143:6.

Plaintiff’s expert, the former Chief Justice of the Delaware Supreme Court, also testified
that if a decision of the CEO Search Committee could be carried by two votes, as it could here,
then the work of McEachern and Gould on the CEO Search Committee would be protected by the
business judgment rule. Ex. 52 at 155:6-156:4. And Plaintiff’s expert further testified that where,
as here, you have two independent directors both deciding it is time to present a candidate, that
would be perfectly fine. Steele Dep. at 156:9-16. In short, contrary to Plaintiff’s claims in his
Opposition Brief, the business judgment rule does operate to protect the work of the CEO Search
Committee here. See Nev. Rev. Stat. § 78.138(7) (“Directors and officers, in deciding upon
matters of business are presumed to act in good faith, on an informed basis and with a view to the
interests of the corporation.); In re AgFeed USA, LLC, 546 B.R. 318, 330 (Bankr. D. Del. 2016)
(applying Nevada law and stating that under the business judgment rule, the complaint must allege
facts establishing a decision that it seems essentially inexplicable on any grounds other than bad
faith)."* Plaintiff believes that it would have been better to have conducted the search differently.
He would have had Korn Ferry run its proprietary assessment on all of the finalist candidates, and
he would have selected a candidate that more closely matched the original Position Specification

(even though he agreed that the position specification focused on the wrong experience). Mot. at

'*" The full Board’s decision to accept the recommendation and appoint Ellen Cotter as permanent

CEO is also protected by the business judgment rule, because he has not provided any evidence (as
opposed to allegations), that calls into question the independence and disinterestedness of

a majority of directors that voted. There were eight votes cast. Mot. at 11. Plaintiff’s failure to
introduce admissible evidence regarding the independence and disinterestedness of McEachem,
Gould, and Kane in order to controvert Gould’s evidence that McEachern, Gould, and Kane were
independent is discussed above. Similarly, Plaintiff does not introduce any evidence in his
opposition to Gould’s motion to dispute the evidence offered by Gould that Codding and Wrotniak
are independent. Mot. at 16-17. Because there were five independent and interested directors on
the full Board that voted to appoint Ellen Cotter as permanent CEQ, the decision was made by

a majority of independent and disinterested directors and is entitled to the business judgment rule.
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23. But, as discussed in Gould’s Opening Brief, the CEO Search Committee was not required to

conduct a perfect search. Rather, they need only show that there were rational business reasons

for their work and decision making. Mot. at 21-25.

Here, Plaintiff does not and cannot dispute that the reasons that the CEO Search

Committee selected Ellen Cotter—that she had done a good job as interim CEO, was intelligent,

had a great reputation, was well-liked at Reading, had the kind of personality that could help

Reading get through the difficulties they had been having, and had experience in operations and

theater, and would represent stability—are rational business reasons to select a CEQ. Mot. at

21-25. His entire Opposition depends on his incorrect assumption that the entire fairness standard

will be applied to the work of the CEO Search Committee.

Moreover, many of the alleged facts that Plaintiff relies on for his claim that there is

evidence that the work of the CEO Search Committee would not pass muster on an entire fairness

review, are not supported by the record. For example, Plaintiff contends that Ellen Cotter

“obviously” only met 20% of the qualifications in the position specification, without analysis.

Opp. to Individual Defendants’ MPSJ No. 5 (Appointment of Ellen Cotter as CEO) at 8. But a

comparison of the position specification, with the reasons given by the Board and Ellen Cotter’

experience, actually show that she met nearly 80% of the qualifications, which, as Robert Mayes

testified, is typical. Ex. 44 at 59:12-16.

Position Specification

Ellen Cotter

Minimum of 20 years of relevant experience within the real
estate industry, with at least five years in an executive
leadership position within dynamic public or private company
environments

Proven track record in the full cycle management of
development investments, from planning and entitlement
through infrastructure development, land sales, joint ventures,
and vertical construction with a proven record of value
creation

A track record of raising debt and equity capital, with
additional exposure to joint ventures, M&A, and
institutional/investor relations

Ellen Cotter worked on M&A transactions as a lawyer.
Ex. 53 at 16:5-11. Ellen Cotter’s experience and
involvement in the Company’s public reporting
activities and working in a public company
environment. Ex. 4.

Proven management and leadership skills with a track record

high performance talent within a multi-disciplinary
organizational environment

of successfully recruiting, motivating, mentoring, and retaining

Ellen Cotter’s experience and performance as a senior
executive of the Company, and her performance since
June 12, 2015, as the Company’s interim President and
Chief Executive Officer. Ex. 4.

Strategic thinking capability to assess macro trends that will
impact RDI’s business, and ability to anticipate and act ahead
of the markets, and make complex decisions to protect and

Ellen Cotter’s experience and performance as a senior
executive of the Company, and her performance since
June 12, 2015, as the Company’s interim President and
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Position Specification Ellen Cotter

optimize the company’s portfolio and performance Chiet Executive Officer and the scope and extent of
Ellen Cotter’s knowledge of the Company, its assets,
personnel and operations, including its overseas and real
estate assets, personnel, and operations. Ex. 4..

A hands on “player I coach” orientation with the ability to lead | The performance of Ellen Cotter in uniting the current

by example and via consensus building senior management team behind her leadership under
the unusual and stressful circumstances of recent
months. Ex. 4.

Results orientation and fiduciary mindset Ellen Cotter’s experience and performance as a senior

executive of the Company, and her performance since
June 12, 2015, as the Company’s interim President and
Chief Executive Officer. Ex. 4.

Exceptional communication skills and ability to inspire “She had the kind of personality that could help get
through some of these ditficulties dealing with other
people.” Ex. 42 at 368:8-24.

Unquestioned integrity *“She had a great reputation . . .we all thought highly of
her, every one of us.” Ex. 42 at 368:8-24,

Ideally, in possession of substantive relationships among
domestic and global debt and equity sources
Ideally, an executive who has been involved in a multi-faceted, | The performance of Ellen Cotter in uniting the current

highly complex entity level “disruption” and has the energy senior management team behind her leadership under
and emotional resilience to lead, deal with, and make decisions | the unusual and stressful circumstances of recent

on difficult issues months. Ex. 4.

Ideally, experience in brand development Ellen M. Cotter has been with our Company for more

than 17 years, focusing principally on the ¢cinema
operations aspects of our business. During this time
period, we have grown our Domestic Cinema
Operations from 42 to 248 screens, and our cinema
revenues have grown from US$15.5 million to
US$125.7 million. Ex. 28 at 324. For more than the
past ten years, Ms. Cotter has served as the Chief
Operating Officer (COO) of our domestic cinema
operations, in which capacity she has, among other
things, been responsible for the acquisition and
development, marketing and operation of our cinemas.
Id. at 328,

Ideally, C-suite-level experience within a public company Ellen Cotter’s experience and performance as a senior
executive of the Company, and her performance since
June 12, 2015, as the Company’s interim President and
Chief Executive Officer. Ex. 4.

A significant depth of international experience, and the ability | The scope and extent of Ellen Cotter’s knowledge of the
to work with diverse cultures in diverse places Company, its assets, personnel, and operations,
including its overseas and real estate assets, personnel,
and operations. Ex 4. Prior to her appointment as COO
Domestic Cinemas, she spent one year in Australia and
New Zealand, working to develop our cinema and real
estate assets in those countries. Ex. 28 at 328,

Additionally, Plaintiff contends that in an effort to fabricate evidence suggesting Korn
Ferry had vetted Ellen Cotter, Reading counsel and CEO Search Committee Recording Secretary
Craig Tompkins mstructed Korn Ferry to create an Ellen Cotter resume in the Korn Ferry format
after Ellen Cotter had been selected. Opp. at 23. Further, he claims that Korn Ferry
representative Robert Mayes was urneqguivocal that Tompkins had requested the resume in January

after Ellen Cotter had been selected. Opp. to Individual Defendant’s MPSJ No. 5 (Appointment of
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Ellen Cotter as CEO) at 9. Far from being unequivocal, Mayes did not testify at all about when
Tompkins requested that he put a candidate report together. He was asked only about when the
report was prepared and he testified only that “he thinks it was just after the New Year.” Ex. 51
at 64:15-17 (emphasis added). And even if he 1s correct that he prepared the report just after the
New Year, that is still before Ellen Cotter was presented to the full board on January 11, 2016.
Moreover, Mayes did not testify that “he created a resume in the Korn Ferry format,” as Plaintiff
contends, but rather that he “formulated a resume from the internet,” also “did some basic internet
research,” and then “wrote a brief overview of her candidacy based on [his] interaction with her as
a search committee member.” Mayes Dep. at 64:5-10. The inferences that Plaintiff relies upon
are drawn from evidence that simply does not exist."

Plaintiff also argues that although Gould stated that one of the reasons for asking Korn
Ferry not to undertake its proprietary assessment was to save some money, Reading did not
actually save any money because Mayes testified he was paid for the proprietary assessment.
Opp. to Individual Defendant’s MPSJ No. 5 (Appointment of Ellen Cotter as CEO) at 9. But that
ignores the evidence cited in Gould’s motion that Reading did save $35,000 by avoiding the
proprietary assessment. Mot. at 10.'° And it ignores the evidence cited in Gould’s motion that
even Korn Ferry did not think that the proprietary assessment would be a useful evaluation tool for
Ellen Cotter and suggested that it be used only as an onboarding tool. Mot. at 10. Plaintiff also
belittles the idea of saving $35,000. Opp. to Individual Defendant’s MPSJ No. 5 (Appointment of
Ellen Cotter as CEQ) at 9. But spending an additional $35,000 on an assessment the CEO Search
Committee knew it would not need would be a waste of corporate assets.

The above examples are just a few of Plaintiff’s blatant mischaracterizations of the
evidence on the CEO Search. The fact that Plaintiff has to engage in this kind of fictionalization

of the evidence demonstrates that he cannot defeat summary judgment based on the actual

Tt is also unclear why anything Tompkins did or did not do is relevant to whether Gould acted

with intentional misconduct, fraud, or a knowing violation of law.

' The Mayes testimony and the invoices showing Reading saved $35,000 are not in conflict
because Korn Ferry did receive $35,000 out of the $70,000 fee.
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evidence.

Finally, Plaintiff does not respond to Gould’s argument that there is no evidence that he
acted with intentional misconduct, fraud, or a knowing violation of law. Plaintiff ignores the
evidence that even Mayes testified that Gould took the CEO Search process seriously, attended all
Search Committee calls, that he was not absent and that he never did anything that made him think
that Gould was doing anything other than trying to find the right person for the job. Mot. at 25.
That is confirmed by Plaintiff’s expert, who as discussed above, testified that there is no evidence
to cause reasonable doubt that Gould was not independent. Plaintiff’s expert defines an
independent director as one whose “decision 1s based on the merits of the matter at hand.” Steele
Rep. at 24. 1If Gould made his CEO Search recommendation and appointment based on the merits
of the matter at hand, then he did not act with intentional misconduct, fraud, or a knowing
violation of law. Based on actual facts, as opposed to allegations and mischaracterizations of the
record, Plaintiff cannot show that Gould breached his fiduciary duty with respect to the
appointment of Ellen Cotter as permanent CEQ, let alone that he did so with intentional
misconduct, fraud, or a knowing violation of law, and, as a result, summary judgment must be
granted.

8. The Undisputed Facts Demonstrate That Gould Did Not Breach Any
Fiduciary Duties With Respect To The Unsolicited Expression of
Interest.

Gould’s Opening Brief did not separately analyze Plaintiff’s claims regarding the
unsolicited expression of interest, but rather incorporated the Individual Defendants’ Motion for
Partial Summary Judgment on this topic, which Gould joined. Plaintiff devotes a single paragraph
to addressing these claims and does not cite to any evidence. Gould responds by incorporating by
reference Section I1.C of the Individual Defendants’ Consolidated Reply in Support of their
Motions for Partial Summary Judgment Nos. 3-6.

I1I. CONCLUSION
For the foregoing reasons, and the reasons stated in the Defendant William Gould’s

Motion for Summary Judgment, Individual Defendants” Motion for Partial Summary Judgment
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DECLARATION OF SHOSHANA E. BANNETT

I, Shoshana E. Bannett, declare as follows:

1. I am an active member of the Bar of the State of California and counsel with Bird,

Marella, Boxer, Wolpert, Nessim, Drooks, Lincenberg & Rhow, a professional corporation,

attorneys of record for Defendant William Gould in this action. I make this declaration in support

Defendant William Gould’s Reply in Support of Motion for Summary Judgment . Except for
those matters stated on information and belief, I make this declaration based upon personal
knowledge and, if called upon to do so, I could and would so testify.

2. Attached hereto as Exhibit 47 is a true and correct copy of excerpts of Expert
Witness Alfred E. Osborne, Jr., Ph.D.’s Rebuttal to the Expert Report of Myron Steele, dated
September 28, 2016.

3. Attached hereto as Exhibit 48 is a true and correct copy of excerpts of Expert
Witness Myron T. Steele’s Expert Report, dated August 25, 2016.

4, Attached hereto as Exhibit 49 is a true and correct copy of excerpts of the
Deposition of William Gould, Volume 1, taken June 8 , 2016.

5. Attached hereto as Exhibit 50 is a true and correct copy of excerpts of the
Deposition of William Gould, Volume 2, taken June 29, 2016.

6. Attached hereto as Exhibit 51 is a true and correct copy of excerpts of the
Deposition of Robert Mayes, taken August 18, 2016.

7. Attached hereto as Exhibit 52 is a true and correct copy of excerpts of the
Deposition of Myron T. Steele, taken October 19, 2016.

8. Attached hereto as Exhibit 53 is a true and correct copy of excerpts of the

Deposition of Ellen Cotter, Volume 1, taken on May 18, 2016.
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I declare under penalty of perjury under the laws of the State of Nevada that the foregoing

is true and correct, and that I executed this declaration on October 21, 2016, at Los Angeles,

California.
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CERTIFICATE OF SERVICE

1
” Pursuant to Nev. R. Cir. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify that on this day, I
3 caused a true and correct copy of the forgoing Declaration of Shoshana E. Bannett in Support

4 of Defendant William Gould’s Reply in Support of Motion for Summary Judgment to be
> filed and served via the Court’s Wiznet E-Filing system. The date and time of the electronic
proof of service is in place of the date and place of deposit in the mail.

DATED this & | day of October, 2016.
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DR. ALFRED E. OSBORNE, JR.’S REBUTTAL TO
THE EXPERT REPORT OF MYRON STEELE

3337630.2
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Executive Committee Meetings were accepted by the full Board.
JCOTTER 11389-11393.

41.  Steele does not opine that the Executive Committee acted beyond its
charter or took actions that were improper under Nevada law or RDI's
Bylaws. Instead, Steele contends that the Executive Committee was
problematic, because the purpose of the Executive Committee was to
minimize the involvement of JJC and the other directors who voted against
his termination. Steele Rep. at 33. But WDG, who voted against
terminating JJC, was asked by EC to join the Executive Committee.
Gould Dep. at p. 25. WDG declined because he could not allocate the
time that such a commitment might require. Gould Dep. at p. 25. That
fact alone suggests to me that the purpose of the Executive Committee
was not to exclude JJC, Storey, and WDG.

42.  And | find no other real evidence of any effort by the Executive Committee
to minimize the involvement of JJC, Storey, and WDG In the business
affairs of the company. On the contrary, there is evidence that Board
members not on the Executive Committee had access to the Executive
Committee members. In addition, there are rational business reasons to
not include a director, like Storey, on an executive committee because he
lives in New Zealand, which could impede quick decision-making—one of
the primary purposes of an executive committee. Finally, replacing the

former CEO (JJC) with the current CEO (EC) is sensible and also

3337630.2 32
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commonplace. The CEO is typically a member of a board’s executive
committee.

43. In sum, it is my opinion that an executive committee is an appropriate
forum to make time-sensitive and/or routine decisions in between full
board meetings and also for deeper, more focused examinations,
analyses, and discussions of complex issues to later present to the full
board for action. As such, in my opinion, WDG's, EC’s, MC's, EK’s, DM’s,
and GA’s actions in voting to reactivate and populate the Executive
Committee were appropriate and consistent with good governance
practice and their obligations as directors.

Vill. THE BOARD’S RESPONSE TO THE UNSOLICITED EXPRESSION OF

INTEREST

44,  Justice Steele opines that “[iJf a finder of fact finds that the Board’s
rejection of the Offer was not the product of an independent and
disinterested majority, and [if it] was born out of the desire to keep EC anad
MC ... in office, then the rejection out of hand intentionally breached the
duty of loyalty.” Steele Rep. at 34 (emphasis added). This reasoning is
flawed. As an initial matter, the first IF premise is wrong. Whatever
assessment led to the Board’s rejection was the product of an
independent and disinterested majority. The second IF presumes that the
rejected Offer was a result of some desire to keep EC and MC in their

jobs. | have seen no evidence to support the second IF.

3337630.2 33
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and internal candidates. The Spitz contentions are without merit and are not supported

by the conduct of the RDI Board and its CEOSC.

Executed on September 28, 2016

ALFRED E. OSBORNE, JR.

3337717.2 18
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I. Qualifications and Experience

[ am a partner at Potter Anderson & Corroon LLP (“Potter Anderson”), one of the largest and

most-recognized Delaware law firms with expertise in litigation and transactional matters
involving Delaware corporations, Delaware limited liability companies, and other Delaware
business entities. I am the former Chief Justice of the Delaware Supreme Court, serving in that
capacity from 2004 until my retirement on November 30, 2013. Before serving as the Chief Justice,
| served as a Justice on the Supreme Court, a Vice Chancellor of the Delaware Court of Chancery
(Delaware's court of equity), and a Judge on the Delaware Superior Court (Delaware's general
jurisdiction law court). I have presided over litigation involving major corporate, limited liability
company and limited partnership governance disputes. I have written frequently on issues of
corporate document interpretation and corporate governance, and I have published more than 300
opinions resolving disputes among members of limited liability companies, partners of limited
partnerships, and between shareholders and management of both publicly traded and close
corporations. Before my time as a judicial officer, I spent 18 years in private practice litigating
before the Delaware courts.

I have served as an Adjunct Professor of Law at the University of Pennsylvania Law School
and Pepperdine University Law School. I continue to serve as an Adjunct Professor at the
University of Virginia Law School. | received my B.A. from the University of Virginia and my
J.D. and LLM degrees from the University of Virginia School of Law. 1 also received an Honorary
Doctor of Laws degree from the University of Delaware. A copy of my curriculum vitae 1s attached
as Exhibit A to this report. Potter Anderson is being compensated at its standard rates for the work
performed in connection with this report. My hourly rate for the matter is $1,075.00, and the hourly

rate of Diva Bole, an associate who assisted me on the matter, is $310.00. Potter Anderson's
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settlement of the litigation relating to the Trust.'”® If a finder of fact finds that they removed JJC
as CEO, limited the ability of JIC, Storey, and Gould to participate in Board discussions, acted to
ensure that they were appointed to their respective management positions, and used their positions
as controlling stockholders to control the direction and actions of the Board in order to retain their
positions in the Company and benefit financially, they were interested in the challenged actions
from a Delaware law perspective.
Certain of the Directors May Not Be Independent

Independence, on the other hand, does not ask whether a corporate fiduciary “derives a
benefit from the transaction that is not generally shared with the other shareholders. Rather, it
involves an inquiry into whether the [corporate fiduciary]’s decision resulted from that director
being controlled by another.”'”® Control may exist where a corporate fiduciary has close personal

or financial ties or is beholden to another.'”’

A director is independent if his decision is based on the merits of the matter at hand, rather

than extraneous influences.'”® In determining whether a personal or financial interest compromises

the independence of a director, the court must determine whether the conflict is material.'”” A
friendship must rise to the level in which “the non-interested director would be more willing to
risk his or her reputation than risk the relationship with the interested director.”'8® A close personal

friendship in which the director and the person with whom he or she has the questioned relationship

175 MC, 275-76.

176 Orman v. Cullman, 794 A.2d at 25 n.50.

177 J4

I8 Frank v. Elgamal, 2014 WL 957550, at *22 (Del. Ch. Mar. 10, 2014).
1 In re Orchard Enter. S’Holder Litig., 88 A.3d 1, 25 (Del. Ch. 2014).
130 Frank, 2014 WL 957550 at *22.

24
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(iii) " If a finder of fact finds that the appoihtment of EC and MC to their respective
current positions and the revised compensation and bonuses that they and Adams
were given was not approved by an independent and disinterested majority, then
entire fairness would apply and the Defendants, as controlling stockholders or
those who acquiesced to the wishes of controlling stockholders, would be liable
for a breach of loyalty if the finder of fact {inds that the process used to grant the
compensation and bonuses was not entirely fair; and

(iv)  If a finder of fact finds that the Board’s rejection of the Offer was not the product
of an independent and disinterested majority, and was born out of the desire to
keep EC and MC, the controlling stockholders, in office, then the rejection out of

hand intentionally breached the duty of loyalty.

ﬂ\\’ \_,L_,L__L.t.__k_.t_.g____k__

Myron T. Steele

Dated this 25th day of August 2016.

34
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DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES J. COTTER, JR.,
individually and
derivatively on behalf of
Reading International,
Inc.,

Case No. A-15-719860-B
Plaintiff,
Coordinated with:
VS.
Case No. P-14-082942-E
MARGARET COTTER, et al.,

Defendants.
and

READING INTERNATIONAL,
INC., a Nevada
corporation,

Nominal Defendant
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VIDEOTAPED DEPOSITION OF WILLIAM GOULD
TAKEN ON JUNE 8, Z201lo

VOLUME 1

JOB NUMBER 315485
REPORTED BY:

PATRICTIA 1.. HUBBARD, CSR #3400
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WILLIAM GOULD, VOLUME I — 06/08/2016

Page 15
1 Q. How long have you been a member of the
2 RDI board of directors?
3 A. Well, I haven't -—- 1t's been about, I
4 would say, 15 years. But i1t wasn't a continuous
5 time. There was a period of two or three years when
6 I was not on the board. I was on the board and then
7 I was off for two or three years and then was asked
8 to come back.
9 Q. How did it come to pass that you left
10 the RDI board?
11 A. At the time there was a question of
12 needing independent directors to fulfill the
13 requirements of the S.E.C.
14 And since our law firm at that time had
15 done work for Reading, they felt i1t would be better
16 that they get somebody totally independent.
17 Q. And do you -- do you now or have you
18 ever served on a board of directors of any public
19 company other than RDI?
20 A. No.
21 Q. Have you ever been a member of the board
22 of directors of any other company?
23 A. Yes.
24 Q. How many?
25 A. Five.
Litigation Services | 800-330-1112
www.litigationservices.com
725
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WILLIAM GOULD, VOLUME I — 06/08/2016
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Page 249
REPORTER'S CERTIFICATE

I, PATRICIA L. HUBBARD, do hereby certify:

That I am a duly qualified Certified
Shorthand Reporter in and for the State of California,
holder of Certificate Number 3400, which is in full
force and effect, and that I am authorized to

administer oaths and affirmations;

That the foregoing deposition testimony of
the herein named witness, to wit, WILLIAM GOULD, was
taken before me at the time and place herein set

forth;

That prior to being examined, WILLIAM
GOULD was duly sworn or affirmed by me to testify the

truth, the whole truth, and nothing but the truth;

That the testimony of the witness and all
objections made at the time of examination were
recorded stencgraphically by me and were thereafter
transcribed by me or under my direction and

supervision;

Litigation Services | 800-330-1112
www.litigationservices.com
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WILLIAM GOULD, VOLUME I - 06/08/2016
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Page 250
That the foregoing pages contain a full,

true and accurate record of the proceedings and

testimony to the best of my skill and ability;

I further certify that I am not a relative
or employee or attorney or counsel of any of the
parties, nor am I a relative or employee of such
attorney or counsel, nor am I financially interested

in the outcome of this action.

IN WITNESS WHEREQOF, I have subscribed my

name this 13th day of June, 2016.

CRTETTON

PATRICIA L. HUBBARD, CSR #3400

Litigation Services | 800-330-1112
www.litigationservices.com
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DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES J. COTTER, JR.,
individually and
derivatively on behalf of
Reading International,
Inc.,

Case No. A-15-719860-B
Plaintiff,
Coordinated with:
VS.
Case No. P-14-082942-E
MARGARET COTTER, et al.,

Defendants.
and

READING INTERNATIONAL,
INC., a Nevada
corporation,

Nominal Defendant
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VIDEOTAPED DEPOSITION OF WILLIAM GOULD
TAKEN ON JUNE 29, 2016

VOLUME 2

Job No.: 319129
REPORTED RY:

PATRICTIA 1.. HUBBARD, CSR #3400
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WILLIAM GOULD - 06/29/2016

Page 474
1 MR. FERRARIO: I know.
2 MR. RHOW: Look for Marshall Wizelman at
3 the top.
4 MR, KRUM: I have it. It was previously
5 marked as Exhibit 349.
6 MR. FERRARIO: Here it 1is, 349.
7 THE WITNESS: I'm prepared.
8 RY MR. KRUM:
9 Q. Do you recognize Exhibit 3497
10 A. I do.
11 Q. What is 1it?
12 A, These are drafts of minutes of four
13 board meetings.
14 Q. Do you recall that these minutes were
15 consistent with Mr. Ellis's email raised for
16 approval at the August 4, 2015 RDI board of
17 directors meeting?
18 A, Yes.
19 Q. Do you recall that at that meeting
20 and/or in advance of the meeting Jim Cotter, Jr.,
21 had taken issue with the accuracy of the minutes?
22 A. Yes, I do.
23 Q. You voted to approve the minutes,
24 correct?
25 A. Yes.
Litigation Services | 1.800.330.1112

www.litigationservices.com
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WILLIAM GOULD - 06/29/2016

Page 475

1 Q. Did you do so because you remembered

2 that —— everything that is recited in the minutes

3 and determined them to be accurate on a

4 word-for—-word basis because you viewed the

5 recitation of the conclusion as accurate or on some
6 other basis?

! A. My feeling was I did not remember all

8 the discussions that had gone on in the meetings and
9 some of the specifics that Mr. Cotter had referred
10 to I couldn't recall and some of the things other
11 had. But I felt, as I look back at these meetings,
12 they substantially reflected what occurred,

13 substantially.
14 Q. Did you ever see any other drafts of
15 meeting minutes for these meetings?

16 A, I don't recall.
17 Q. Do you know who prepared or who
18 participated in the preparation of these minutes?
19 A. My —— I don't know for certain, but I
2.0 know that Bill Ellis and Craig Tompkins did.
21 Q. Did you ever hear or learn or were you
22 ever told that as to some of all of these minutes
23 that are part of this exhibit, Akin Gump
24 participated in preparation of them?
25 A. Yes, I did.
Litigation Services | 1.800.330.1112

www.litigationservices.com
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WILLIAM GOULD - 06/29/2016
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Page 492
REPORTER'S CERTIFICATE

I, PATRICIA L. HUBBARD, do hereby certify:

That I am a duly qualified Certified
Shorthand Reporter in and for the State of California,
holder of Certificate Number 3400, which is in full
force and effect, and that I am authorized to

administer oaths and affirmations;

That the foregoing deposition testimony of
the herein named witness, to wit, WILLIAM GOULD, was
taken before me at the time and place herein set

forth;

That prior to being examined, WILLIAM
GOULD was duly sworn or affirmed by me to testify the

truth, the whole truth, and nothing but the truth;

That the testimony of the witness and all
objections made at the time of examination were
recorded stencgraphically by me and were thereafter
transcribed by me or under my direction and

supervision;

Litigation Services | 1.800.330.1112
www.litigationservices.com

731

JA4658



WILLIAM GOULD - 06/29/2016
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Page 493
That the foregoing pages contain a full,

true and accurate record of the proceedings and

testimony to the best of my skill and ability;

I further certify that I am not a relative
or employee or attorney or counsel of any of the
parties, nor am I a relative or employee of such
attorney or counsel, nor am I financially interested

in the outcome of this action.

IN WITNESS WHEREQOF, I have subscribed my
name this oth day of Juily, 2016.

................
'''''

‘PATRICTA L. HUBBARD, CSR #3400

Litigation Services | 1.800.330.1112
www.litigationservices.com
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DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES J. COTTER, JR.,
individually and
derivatively on behalf of
Reading International,
Inc.,

Case No. A-15-719860-B
Plaintiff,
Coordinated with:
Vs,
Case No. P-14-082942-E
MARGARET COTTER, et al.,

Defendants.
and

READING INTERNATIONAL,
INC., a Nevada
corporation,

Nominal Defendant

R T T N I

VIDEOTAPED DEPOSITION OF ROBERT MAYES

TAKEN ON THURSDAY, AUGUST 18, 2016

REPORTED BY:

PATRICIA 1. HUBBARD, CSR #3400
Job No.: 331292
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ROBERT MAYES — 08/18/2016

Page 64

1 A, Correct.

2 Q. And what did you do to prepare this

3 candidate report, if you prepared it?

4 A. We did this at the behest of, I believe,
5 Craig Tomkins and formulated a resume from the

6 internet, did some basic internet research, and then
7 I wrote a brief assessment —-——- well, 1t's not an

8 assessment. I wrote a brief overview of her

9 candidacy based on my interaction with her as a

10 search committee member.
11 Q. So it was based partially on your
12 opinion of her?

13 A. Yeah. Starting with the professiocnal

14 attributes on page three.
15 Q. Do you recall when this candidate report
16 was prepared?

17 A. I think it was Jjust after the new vyear.
18 MR. KRUM: Excuse me. Taking Kara's

19 line here, does this document have a production
20 number?
21 MS. LINDSAY: It was produced by Korn
22 Ferry.

23 MR. KRUM: Okay. Thanks.

24 BY MS. LINDSAY:
25 Q. Directing your attention to —— I'm done

Litigation Services |  800-330-1112

www.litigationservices.com
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ROBERT MAYES — 08/18/2016
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REPORTER'S CERTIFICATE

I, PATRICIA L. HUBBARD, do hereby certify:

That I am a duly qualified Certified
Shorthand Reporter in and for the State of California,
holder of Certificate Number 3400, which is in full
force and effect, and that I am authorized to

administer oaths and affirmations;

That the foregoing deposition testimony of
the herein named witness, to wit, ROBERT MAYES, was
taken before me at the time and place herein set

forth;

That prior to being examined, ROBERT MAYES
was duly sworn or affirmed by me to testify the truth,

the whole truth, and nothing but the truth;

That the testimony of the witness and all
objections made at the time of examination were
recorded stenographically by me and were thereafter
transcribed by me or under my direction and

supervision;

Litigation Services |  800-330-1112
www.litigationservices.com
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ROBERT MAYES — 08/18/2016
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That the foregoing pages contain a full,

true and accurate record of the proceedings and

testimony to the best of my skill and ability;

I further certify that I am not a relative
or employee or attorney or counsel of any of the
parties, nor am I a relative or employee of such
attorney or counsel, nor am I financially interested

in the outcome of this action.

IN WITNESS WHEREQOF, I have subscribed my

name this 19th day of August, 2016.

PATRICIA L. HUBBARD, CSR #3400

Litigation Services | 800-330-1112
www.litigationservices.com
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2463323-Myron Steele-1.TXT

ROUGH DRAFT
CASE: Cotter, et al., vs. Reading
International, et al.
DATE : October 19, 2016
WITNESS: MYRON STEELE

This transcript draft is uncertified and may
contain untranslated stenographic symbols, an
occasional reporter's note, a misspelled proper
hame, and/or nonsensical word combinations. All
such entries will be corrected in the final
certified transcript.

Due to the need to correct entries prior to
certification, you agree to use this realtime draft
only for the purpose of augmenting counsel's notes
and not to use or cite it in any court proceeding.

Please keep in mind that the final certified
transcript's page and 1line numbers will not match
the rough draft due to the addition of title pages,
indices, appearances of counsel, paragraphing and

other changes.

Page 1
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2463323-Myron Steele-1.TXT

10 assets adoption of exculpation for breach of duty of
11 loyalty as opposed to Delaware's 102B7, which would
12 not allow that to occur.

13 Q. All right. And so you in that

14 presentation -- or I guess panel discussion is the
15 way you described it.

16 A. Yes.

17 Q. -- that was a discussion between was
18 it lawyers -- I'm sorry -- lawyers or judges from
19 Nevada and yourself?
20 A. All I remember are two attorneys
21 practicing in the area from Nevada. I don't
22 remember a Nevada judge being part of the panel.
23 Q. And you recall that there was a
24 discussion on the panel of the differences between
25 the Nevada exculpation statute and the Delaware 5

1 exculpation statute?

2 A. That's the only part of it that I

3 recall discussing.

4 Q. And do you remember that there was a
5 discussion during that time that the Nevada

6 exculpation statute -- that's a mouthful, I'11 get

7 it out -- that the Nevada exculpation statute was

8 broader than the Delaware statute?

9 A. well, the distinction as I understood
10 it at the time was that Nevada allows exculpation

11 for a breach of duty of loyalty. Delaware does not.

Page 7
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2463323-Myron Steele-1.TXT

14 In terms of Mr. Gould's service on
15 the CEO search committee --
16 A. Right.
17 Q. -- did you see anything that
18 indicated that he was acting in a way that was not
19 independent?
20 MR. KRUM: Same objection.
21 THE WITNESS: No.
22 BY MR. SEARCY:
23 Q. In respect to Mr. McEachern's
24 independence on the search committee, did you see
25 anything that indicated that he was acted in af28
1 interested fashion?

2 MR. KRUM: Same objection.

3 THE WITNESS:...NQ.

4 BY MR. SEARCY:

5 Q. If you'll turn to Page 31 of vour

6 expert report.

7 A. (Witness complies.)

8 Q. On the second paragraph, the -- the
9 last sentence, 1it's actually the first full

10 paragraph but second paragraph on the page, where it
11 starts out: '"Moreover, a finder of fact" --

12 A. Yes.

13 Q. -- "could find that these actions
14 constituted intentional misconduct...”?

15 A. Yes.

Page 119
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2463323-Myron Steele-1.TXT

15 A, I skimmed the entire deposition.
16 Q. Okay. So there were no parts of
17 Mr. Gould's deposition that you read carefully?
18 A. That's correct.
19 Q. And I take it the fact that you
20 skimmed through it meant that for purposes of your
21 opinions, you didn't view his testimony to be
22 important.
23 A, well, I think his testimony is
24 important. I think all of the directors' testimony
25 is important. I looked at the pleading. Havifg3
1 looked at the pleading and then skimming his
2 deposition, I reached the conclusion that I could
3 find insufficient facts to suggest to me there was a
4 reasonable doubt about his independence or his
5 disinterestedness. So his deposition as a result
6 became less important to me.
7 Q. But separate and apart from
8 disinterestedness or a lack of independence, were
9 you or are you offering any opinion as to whether
10 Mr. Gould might have breached a fiduciary duty?
11 A. I am not.
12 Q. A1l right. And so that -- that's
13 what I wanted to get to next.
14 In terms of your report -- and I
15 first thought it was an oversight, but now from your
16 testimony, I'm beginning to think it was

Page 133
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2463323-Myron Steele-1.TXT

9 always 1is.
10 Q. I take it that it would be reasonable
11 for two directors to disagree as to how much
12 discussion might be necessary on a particular issue.
13 A. Oh, I agree with that.
14 Q. Two directors might disagree as to
15 the proper process that should be followed leading
16 up to a final decision.
17 A. They could. Even two independent,
18 objective directors could disagree on that.
19 Q. And there's nothing wrong --
20 A. But that's the question.
21 Q. whether --
22 A. whether they're independent and
23 disinterested.
24 Q. The mere fact that people have voted
25 a certain way certainly 1is not dispositive on f?;s
1 issue of breach of fiduciary duty?

2 A. Correct.

3 MR. KRUM: Objection; incomplete

4 hypothetical.

5 BY MR. RHOW:

6 Q. For exampie, on the CEO search

7 process -- we've talked about this a little bit --
8 A. Right.

9 Q. -- you agree that at least on that
10 committee there were two independent, noninterested
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11 directors; righty
12 A. That's my recollection, yes.
13 Q. And to be clear, the business
14 judgment rule would then apply to that committee's
15 work?
16 MR. KRUM: Objection; incomplete
17 hypothetical.
18 THE WITNESS: well, there's not a
19 majority of independent, disinterested
20 directors voting.
21 BY MR. RHOW:
22 Q. If both vote a certain way, there is
23 a majority.
24 A. If it can be carried by only two
25 votes; yeah, that's right.
156
1 Q. And so the work of those two
2 directors, assuming they vote the same way, is
3 protected by the business judgment rule.
4 A. It would be.
5 MR. KRUM: Same objection.
6 BY MR. RHOW:
7 Q. It would be.
8 A. Yeah. Yes. Sorry.
9 Q. And so 1n that situation I just
10 posited where you have two independent directors,
11 both deciding that it's time to present a candidate,
12 that would be perfectly fine.
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Page 16
1 and how long were you a corporate associate?
2 A. T don't —— I don't remember. BRBut I did
3 not spend a lot of time 1In the litigation
4 department.
5 Q. Okay. What did you do in terms of the
6 nature of your work when you were a corporate
7 associate at White and Case?
8 A. I worked on M and A transactions.
9 Q. M and A meaning mergers and
10 acquisitions?
11 A. Yes.
12 Q. So these were transactions in which the
13 White and Case client was either acquiring another
14 company or was being acquired typically?
15 A. Correct.
16 Q. What kind of work did you do personally
17 on those —— those M and A matters?
18 A. Reviewed contracts, marked them up,
19 compared them to send out to our clients.
20 Q. Are you done?
21 A. Yes.
22 Q. Okay. So, what did you do after you
23 left White and Case?
24 Al I moved to Los Angeles and worked for
25 Craig Corporation at the time.
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I. INTRODUCTION

The Individual Defendants hereby submit this consolidated reply to Plaintiff’s Oppositions
to their Motions for Partial Summary Judgment Nos. 3-6.

In each of his Oppositions, Plaintiff concedes that, in the absence of evidence of fraud,
knowing violation of the law, or intentional misconduct, N.R.S. § 78.138(7) bars him from
recovering any monetary damages from the Individual Defendants. Nonetheless, without citation
to any Nevada law, Plaintiff asserts that he might still be able to pursue equitable claims, or claims
for breach of a duty of loyalty, against the Individual Defendants. Plaintiff is wrong as a matter of
law; in the absence of fraud, knowing violation of the law, or intentional misconduct, Nevada law
bars a/l breach of fiduciary duty claims against corporate directors.

Besides being based on a false legal premise, each of Plaintiff’s Oppositions fails to
identify any legitimate disputed issue of material fact—beyond Plaintiff’s own speculation—that
would allow his breach of fiduciary duty claims to survive summary judgment. Indeed, not one of
Plaintiff’s Oppositions references any actual evidence of fraud, knowing violation of the law, or
intentional misconduct by any Individual Defendant. Instead of evidence, Plaintiff points vaguely
to his theory of motivation: “usurpation” and “entrenchment.” In what appears to be classically
circular reasoning, he contends that the Board’s making of certain decisions is itself evidence of
the “entrenchment’ motive that, in turn, makes such actions breaches. But not only does Plaintiff
fail to present evidence that any of the alleged wrongful Board actions were intended to
“entrench” the Board members, the undisputed evidence actually shows that such actions were
irrelevant to any Board member’s continued tenure with the Company. Plaintiff must have
evidence that specific board actions were affected by specific bias or lack of independence by
specific directors rising to the level required by N.R.S. 78.138(7)(a) (requiring intentional
misconduct, fraud, or knowing violation of the law for liability of individual directors). He does
not, and accordingly his myriad claims of wrongdoing identified in Motions for Partial Summary
Judgment Nos. 3-6 should be summarily adjudicated against him.

Motion No. 3—The Unsolicited Indication of Interest: With no evidence to show any

wrongdoing, Plaintiff’s only argument with respect to the unsolicited Indication of Interest is that
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the Individual Defendants breached their fiduciary duties because (1) they did not hire an
investment banker; (2) they relied upon the statements of RDI’s management about the valuation
of the company; and (3) this was a part of a plan of “entrenchment” by the Independent Directors.
But these assertions do not show intentional misconduct. No case or statute requires that a board
of directors hire an investment banker to evaluate an unsolicited indication of interest.
Furthermore, the applicable Nevada statute explicitly allows a board to rely on information
provided by company management. And even if Plaintiff’s evidence was sufficient to show
intentional misconduct—it is not—Plaintiff cannot demonstrate any injury to the Company from
failing to pursue negotiations relating to a non-binding indication of interest (which was not a
binding “offer”’). Moreover, Plaintiff offers no evidence—just speculation—that the determination
to rely on management presentations, not to use an investment banker, or not to pursue the
Indication of Interest is part of an entrenchment scheme. Indeed, where, as here, RDI is a
controlled company with the Cotters already controlling 70% of the stock, there is no
“entrenchment” by virtue of how the Board addressed the Indication of Interest.

Motion No. 4—The Executive Committee: The evidence does not show any intentional

misconduct with respect to the Executive Committee. Instead, the undisputed evidence shows that
the Executive Committee is authorized both under Nevada law and RDI’s Bylaws. In fact, the
undisputed evidence shows that the only actions taken by the Executive Committee that Plaintiff
complains of—setting the date and the record date for an Annual Stockholder Meeting —were
purely administrative. It borders on the nonsensical that an Executive Committee authorized by
law used for purely administrative functions was part of an “entrenchment” scheme. No evidence
supports such speculation. Nor is there any evidence of any damage to the Company from the
supposed improper actions of the Executive Committee.

Motion No. 5—Appointment of Ellen Cotter as CEQ: The undisputed evidence shows

that, after significant diligence, every member of the Board (besides Plaintiff and Ellen Cotter)
determined that Ellen Cotter should lead the Company. Plaintiff argues that this decision
constitutes a breach of fiduciary duty because (1) Ellen Cotter’s qualifications do not match those

in the “Position Specification” prepared in conjunction with Korn Ferry at the beginning of the
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search process and (2) that the money paid to Korn Ferry was a waste if the Board was ultimately
going to select Ellen Cotter as CEO. As a threshold matter, Plaintiff cannot show that the
appointment of Ellen Cotter involved intentional misconduct because Nevada law does not restrict
the discretion of boards of directors in connection with the hiring of officers. The undisputed
evidence demonstrates that the Board hired Korn Ferry and developed with it the Positon
Specification, before Ellen Cotter decided to become a candidate for the position, at the beginning
of a months-long search process that culminated in deciding that her retention as President and
CEO was in the best interests of the Company given Ms. Cotter’s experience with the Company
and the job she was in fact doing as interim President and CEQ. Plaintiff’s speculation about the
Board’s motivations and his suggestion that, because the Company had Korn Ferry stand down
after the Search Committee came to a consensus that Ellen Cotter was likely the preferred
candidate, the Company received no benefit from Korn Ferry’s services in the preceding months is
not evidence and, in any event, does not demonstrate the “unconscionable” conduct by the
Individual Defendants that would be necessary for a corporate waste claim. Finally, Ellen Cotter’s
selection was clearly not a part of a plan of “entrenchment,” as Ms. Cotter has even less protection
than Plaintiff had as CEO, with no employment contract and her employment terminable at will
without payment of any severance.

Motion No. 6—Appointment of Margaret Cotter as Executive Vice President,
Compensation Packages for Ellen Cotter and Margaret Cotter, and Additional Compensation Paid
to Margaret Cotter and Guy Adams: Plaintiff’s Opposition to Motion No. 6 does not cite to a
single piece of evidence. The absence of a single shred of evidence to support his allegations at
this point in the ligation is dispositive; this is why summary judgment exists. Moreover, even if
the Court were to accept Plaintiff’s allegations as true—which is improper at the summary
judgment stage—Plaintiff cannot show any harm to the Company resulting from any of the
supposed misconduct by the Board, which is also dispositive.

For the foregoing reasons, and the reasons discussed in Motion Nos. 3-6, the Individual
Defendants respectfully request that the Court grant them summary judgment.

IL ARGUMENT
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A. Plaintiff Cannot Establish Entrenchment Because Plaintiff Fails to Cite a

Single Action Actually Taken by the Individual Defendants to Protect Their
Tenure

Rather than presenting evidence that any specific challenged board action was voted upon
by a director with an interest in the issue, Plaintiff instead avers that the Individual Defendants
acted for “entrenchment purposes.” See, e.g., Opp’n to Mot. No. 4 at 1-2. But generalized
allegations of “entrenchment” do not suffice to establish claims for breach of fiduciary duty by
Nevada directors, which require a plaintiff to have evidence that specific board actions were
affected by specific bias or lack of independence by specific directors that rise to the level required
by Nevada Revised Statute § 78.138(7)(a) (requiring intentional misconduct, fraud or knowing
violation of the law for liability of individual directors). “A successful claim of entrenchment
requires plaintiffs to prove that the defendant directors engaged in action which had the effect of
protecting their tenure and that the action was motivated primarily or solely for the purpose of
achieving that effect.” In re Fuqua Indus., Inc. S holder Litig., No. CIV.A. 11974, 1997 WL
257460, at *10 (Del. Ch. May 13, 1997) (internal quotations and citation omitted) (emphasis
added). Plaintiff fails to cite a single action actually taken by the Individual Defendants to protect
their tenure and thus cannot establish entrenchment. See id. at *11 (dismissing entrenchment
claims where plaintiff’s complaint lacked “any facts to support these conclusory allegations of
‘onerous’ terms and entrenchment effects” and “fail[ed] to allege how . . . the retention of Georgia
Federal served to protect the tenure of the defendant directors”); eBay Domestic Holdings, Inc. v.
Newmark, 16 A.3d 1, 36 (Del. Ch. 2010) (finding no “omnipresent specter” that “Staggered Board
Amendments” were being used for “entrenchment purposes” because, even without the
amendments, the director defendants “would control a majority of the board™).

B. Nevada Revised Statute § 78.138(7) Bars the Breach of Fiduciarv Duty Claims
that Plaintiff Asserts Against the Individual Defendants

Plaintiff concedes that, in the absence of evidence of fraud, knowing violation of the law,
or intentional misconduct, Nevada Revised Statute § 78.138(7) bars him from recovering any
monetary damages from the Individual Defendants. See, e.g., Opp’n to Mot. No. 3 at 22 (arguing

that the function of Nevada Revised Statute § 78.138(7) is “to limit monetary liability and
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recovery”). Yet, without citation to any Nevada law, Plaintiff asserts that he still might be able to
pursue equitable claims against them. See, e.g., Opp’n to Mot. No. 4 at 23; Opp’n to Mot. No. 5 at
27, Opp’n to Mot. No. 6 at 20. Plaintiff’s position finds no support in Nevada Revised Statute §
78.138(7). To the contrary, courts applying this statute have concluded that fiduciary duty claims
are barred in their entirety—not just with respect to money damages—in the absence of fraud,
knowing violation of the law, or intentional misconduct. See Stewart v. Kroeker, No. CV04-
2130L, 2006 WL 167938, at *1, 2, 6-7 (W.D. Wash. Jan. 23, 2006) (applying Nev. Rev. Stat. §
78.138(7)(b), granting summary judgment, and stating that “plaintiffs are required to show not
only that defendants’ actions or omissions constituted a breach of their fiduciary duties, but also
that the *breach of those duties involved intentional misconduct, fraud or a knowing violation of
law[,]’”); In re AgFeed USA, LLC, 546 B.R. 318, 330-31 (Bankr. D. Del. 2016) (concluding that
“the second cause of action fail[ed] to state a claim for breach of the duty of loyalty because the
complaint [fell] well short of alleging intentional misconduct, fraud, or a knowing violation of the
law.™).

Plaintiff also contends—again without citation to any Nevada law—that Nevada Revised
Statute § 78.138(7) does not apply to duty of loyalty or disclosure claims. Plaintiff is wrong. The
Nevada Supreme Court, in Shoen v. SAC Holding Corp., expressly recognized that Nevada
Revised Statute § 78.138(7) applies to duty of loyalty claims, stating: “[D]irectors and officers
may only be found personally liable for breaching their fiduciary duty of loyalty if that breach
involves intentional misconduct, fraud, or a knowing violation of the law.” 122 Nev. 621, 640,
137 P.3d 1171, 1184 (20006) (citing Nev. Rev. Stat. § 78.138(7)) (emphasis added); see also In re
Amerco Derivative Litig., 127 Nev. 196, 223-24, 252 P.3d 681, 701 (2011) (**As noted, to hold ‘a
director or officer ... individually liable,” the shareholder must prove that the director’s breach of
his or her fiduciary duty of loyalty ‘involved intentional misconduct, fraud or a knowing violation
of law.” NRS 78.138(7)(b)[.]”") (emphasis added).

In the face of Nevada law explicitly contrary to his position, Plaintiff relies on a Delaware
statute, and cases discussing that Delaware statute, for his argument that his breach of fiduciary

duty claims can proceed even absent any evidence of intentional misconduct, fraud, or a knowing
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violation of law. This reliance is misplaced, as the relevant Nevada and Delaware statutes diverge

on this issue:

Nevada Revised Statute § 78.138(7) provides,
in relevant part: “[A] director or officer is not
individually liable to the corporation or its
stockholders or creditors for any damages as a
result of any act or failure to act in his or her
capacity as a director or officer unless it is
proven that: . .. (b) The breach of those duties
involved intentional misconduct, fraud or a
knowing violation of law.”

Delaware Code § 102(b) provides, in relevant
part: “[T]he certificate of incorporation may
also contain any or all of the following
matters: . . . (7) A provision eliminating or
limiting the personal liability of a director to
the corporation or its stockholders for
monetary damages for breach of fiduciary duty
as a director, provided that such provision
shall not eliminate or limit the liability of a
director: (i) For any breach of the director’s
duty of loyalty to the corporation or its
stockholders; (ii) for acts or omissions not in
good faith or which involve intentional
misconduct or a knowing violation of law; (iii)
under § 174 of this title; or (iv) for any
transaction from which the director derived an
improper personal benefit.”

Whereas the Nevada statute exculpates directors from individual liability without limitation, the

Delaware statute specifically limits the ability of a Delaware company to exculpate directors from

liability for “monetary damages” for “any breach of the director’s duty of loyalty” or “acts or

omissions not in good faith or which involve intentional misconduct or a knowing violation of

law[.]” Del. Code Ann. tit. 8, § 102(b). The statutes, despite Plaintiff’s urging, do not say the

same thing.

Thus, in order to avoid summary judgment, Plaintiff must show either that (1) each

Individual Defendant engaged in misconduct or a violation of law, knowing that the conduct was

wrongful; or (2) each Individual Defendant engaged in fraud. The undisputed evidence does not

support such claims. Plaintiff, despite his protests, appears to realize this. Eschewing the term

“intentional misconduct” in his briefs, Plaintiff claims he has proffered evidence of “intentional

acts with a purpose other than that of advancing the best interests of [RDI].” See, e.g., Opp’n to

Mot. No. 3 at 23-24. That is not the applicable legal standard. Plaintiff cannot, by improperly

reframing the standard, circumvent the Nevada statute’s obvious intent: to prevent plaintiffs from

asking courts to second guess, without evidence of intentional misconduct, fraud, or a knowing
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violation of law, whether an action by a board of directors was in the best interest of a corporation.
As discussed below, the undisputed evidence shows that Plaintiff’s claims do not meet this

standard.

C. The Undisputed Evidence Demonstrates that the Individual Defendants Did

Not Breach Their Fiduciary Duties in Connection with Evaluating the
Unsolicited Indication of Interest

1. Plaintiff Has Not Proffered Anv Evidence of Intentional Misconduct
Involving the Indication of Interest

The evidence shows that “the Board of Directors believe[d], based on Management’s
presentation, its own familiarity with the Company, its assets, operations, and opportunities and
considering the various factors set forth in NRS 78-138.4, that interests of the Company and its
stockholders would be best served by the continued independence of the Company[.]” (E. Cotter
Decl. in Support of Mot. No. 3 4 17; E. Cotter Decl. in Support of Mot. No. 3 Ex. 3 at
RDI0058041 (June 23, 2016 Draft Minutes of the Meeting of the RDI Board).) In his Opposition,
Plaintiff speculates about the Individual Defendants’ alleged “entrenchment” motives, but does not
proffer any evidence of intentional misconduct.! Instead, Plaintiff asserts that the Individual
Defendants (1) did not hire an investment banker and (2) relied upon the statements of RDI’s
management about the valuation of the company. See Opp’n to Mot. No. 3 at 4. These assertions,
though undisputed, do not show intentional misconduct. Tellingly, nowhere does Plaintiff assert
that the $17 price set out in the Indication of Interest was adequate or that Plaintiff himself would

have supported a transaction at that price. See generally Opp’n to Mot. No. 3.

! In his Opposition to Motion No. 3, Plaintiff sets forth a mishmash of allegations, none of
which have to do with Board’s actions with regard to the unsolicited Indication of Interest. See
Opp’n to Mot. No. 3 at 23, 24 n.10 (identifying “actions to threaten Plaintiff with termination[,]”
the “activation and repopulation of an executive committee,” “effectively firing Korn Ferry and . .
. completely ignoring the criteria set by the CEO search committee[,]” and “hiring and paying
[Margaret Cotter]” as “intentional acts”). None of these supposed “intentional acts” have anything
to do with the Indication of Interest. See Shoen, 122 Nev. at 640 (“directors and officers may only
be found personally liable for breaching their fiduciary duty of loyalty if that breach involves
intentional misconduct, fraud, or a knowing violation of the law.”) (emphasis added). Indeed,
none of these acts were even contemporaneous with the Board’s consideration of the Indication of
Interest.
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No case or statute requires corporate directors to hire an investment bank (and incur the
resulting costs) to evaluate an unsolicited indication of interest. “[D]irectors knowledgeable about
the corporation have no legal obligation to obtain fairness opinions by independent bankers.”
Estate of Detwiler v. Offenbecher, 728 F. Supp. 103, 152 (S.D.N.Y. 1989) (citation omitted). In
Detwiler, the court held that “[i]n light of their extensive knowledge of [the company]. [two
defendants] had no obligation to obtain an independent valuation of the Company.” Id. at 151,
153. Moreover, Nevada law explicitly permits corporate directors to rely on information provided
by company management. See Nev. Rev. Stat. § 78.138(2) (“In performing their respective duties,
directors and officers are entitled to rely on information, opinions, reports, books of account or
statements, including financial statements and other financial data, that are prepared or presented
by: (a) One or more directors, officers or employees of the corporation reasonably believed to be
reliable and competent in the matters prepared or presented; . . . but a director or officer is not
entitled to rely on such information, opinions, reports, books of account or statements if the
director or officer has knowledge concerning the matter in question that would cause reliance
thereon to be unwarranted.”). Finally, where, as here, the company itself is controlled, it defies
logic to suggest that its controlling shareholders need to respond to an unsolicited indication of
interest. Accordingly, the Individual Defendants acted in fulfillment of their fiduciary duties when
they relied on their own knowledge about the Company and information provided by management
in evaluating the Indication of Interest. Plaintiff’s “effort to graft a requirement of retaining an
independent financial advisor as a prerequisite to invoking the business judgment rule is an
unwarranted extension of the law.” See Cottle v. Storer Commc’n, Inc., 849 F.2d 570, 578-79
(11th Cir. 1988) (where directors retained a financial advisor, stating that, under Smith v. Van
Gorkom, 488 A.2d 858 (Del. 1985), the “board need not necessarily have retained” any “outsider
as an advisor[,]” concluding that the directors were “entitled to the presumption that they acted
properly[,]” and affirming summary judgment in favor of directors).

2, As a Matter of Law, a Company Is Not Damaged By a Board’s
Response to a Non-Binding Indication of Interest
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Plaintiff’s Opposition to the Indication of Interest Motion (No. 3) entirely avoids the issue
of damages.? Damages, however, are a required element of a claim for breach of fiduciary duty,
see Brown v. Kinross Gold U.S.A., Inc., 531 F. Supp. 2d 1234, 1245 (D. Nev. 2008) (A claim for
breach of fiduciary duty requires a plaintiff to demonstrate “the existence of a fiduciary duty, the
breach of that duty, and that the breach proximately caused the damages.”) (applying Nevada law),
and the Indication of Interest claim fails as a matter of law. Where, as here, a company receives a
non-binding proposal subject to conditions, such as due diligence and the execution of definitive
agreements, that does not “constitute[] [an] offer[] the acceptance of which would bind the offeror
to acquire [the company,]” a plaintiff cannot demonstrate injury. See Cooke v. Golie, No. CIV. A.
11134, 2000 WL 710199, at *13 n.38 (Del. Ch. May 24, 2000). In Cooke, the Court noted that the
proposals considered by the board “represented non-binding offers subject to a number of
conditions” including “the completion of due diligence and the execution of definitive
agreements” and concluded that “none of the proposals which the board considered . . . constituted
offers the acceptance of which would bind the offeror to acquire [the company].” /d. In the
absence of a binding offer, the Court concluded that plaintiffs could not demonstrate an injury. /d.
(“The plaintiffs, therefore, could not demonstrate an injury-that they lost the value between
another superior deal and the allegedly inferior USA deal-because they could not demonstrate that

[the company] would have consummated any other deal whatsoever.”).

_ Thus, because Plaintiff does not dispute that the Indication of Interest

was non-binding, here, as in Cooke, Plaintiff cannot demonstrate injury to the Company from the

2 Plaintiff mentions the word “damages” only once, in the context of Delaware’s exculpatory
statute. See Opp’n to Mot. No. 3 at 22.
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Board’s decision not to pursue the Indication of Interest—a deficiency fatal to all claims to the
extent they are based on the unsolicited Indication of Interest.
3. Additional Discovery Is Unnecessary, and No Amount of Additional

E scovery Will Cure the Deficiencies in Plaintiff’s Indication of Interest
Claim

Plaintiff asks this Court to deny the Individual Defendants” Motion because he needs
additional discovery about the Board’s decision not to pursue the unsolicited Indication of Interest.
As a preliminary matter, it is unclear what additional discovery Plaintiff needs; he participated in
all relevant Board meetings, has been given the relevant documents, and is knowledgeable enough
about the relevant events to have submitted a sworn declaration. (See Plaintiff’s Decl. in Support
of Opp’n to Mots. for Partial Summary Judgment 9 1, 39, 41.) Moreover, in light of the
undisputed evidence, such discovery would be futile. No additional discovery will change the
undisputed fact that the Indication of Interest was non-binding, which dispositively establishes that
Plaintiff’s breach of fiduciary duty claim fails for lack of damages. Discovery therefore cannot
yield any “facts essential to justify” Plaintiff’s opposition. See Nev. R. Civ. P. 56(f) (“Should it
appear from the affidavits of a party opposing the motion that the party cannot for reasons stated
present by affidavit facts essential to justify the party’s opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may make such other order as is just.””) (emphasis
added); J.E. Dunn Nw., Inc. v. Corus Const. Venture, LLC, 127 Nev. 72, 84 n.7, 249 P.3d 501, 508
n.7 (2011) (noting that the party seeking a continuance must “express [ ] how further discovery
will lead to the creation of a genuine issue of material fact[]” and concluding that district court did
not abuse its discretion by refusing to grant additional time to conduct discovery because “there
would be no genuine issue of material fact™) (quotation marks and citation omitted), Feliciano v.
Am. W. Homes, Inc., 128 Nev. 895, 2012 WL 3079106, at *2 n.5 (2012) (concluding “the district
court was within its discretion in determining that a continuance would have been futile” given
“the unlikelihood that these depositions would have produced evidence of [defendant’s] intent to

harm [plaintiff]™).

-10 -
JA4692




-~ o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiff claims he “has a reasonable expectation that this discovery will show that the
Independent Director Defendants had no independent understanding of RDI’s value when they
rejected the Offer[,]” Opp’n to Mot. No. 3 at 12, and that “discovery will also show that the
Independent Director Defendants nevertheless accepted [Ellen Cotter’s] valuation of RDI’s real
estate holding as the unmitigated truth.” /d. Even if such were the case (it is not), the uncontested
portions of the minutes from the June 23, 2016 board meeting show that RDI’s management
presented the Board with information about the valuation of the Company. (See HD to Mot. No. 3
Ex. 1 at 6-10.) As discussed above, the Board was fully in compliance with its duties under
Nevada law in relying on its own knowledge and a presentation by the Company’s CEQO, Ellen
Cotter, in evaluating the Indication of Interest. See Nev. Rev. Stat. § 78.138(2). Additional
discovery cannot change that. Plaintiff claims that “discovery likely will show that the Individual
Director Defendants did nothing to make a good faith, informed decision regarding” the Indication
of Interest, Opp’'n to Mot. No. 3 at 10, but the undisputed facts show that, at the relevant Board
meetings on June 2, 2016 and June 23, 2016,* the best interests of stockholders were discussed

repeatedly by the Board.*

3 Plaintiff received draft minutes of these meetings and submitted proposed edits. His edits

do not challenge the substantive portions of the minutes relied upon by the Individual Defendants
in support of Motion No. 3, including with respect to discussions of stockholder best interests.
(See generally Decl. of Noah Helpern (“HD”) to Mot. No. 3 Ex. 1.)

4 At the Board meeting on June 2, 2016, the Board resolved that management should prepare
background information in preparation for a Board meeting at which the Board could consider in
greater detail whether it would be in the best interests of the Company and its stockholders to
continue with its current business plan as an independent company or to consider a process that
could include negotiations regarding the unsolicited Indication of Interest. (E. Cotter Decl. in
Support of Mot. No. 3 4| 5; E. Cotter Decl. in Support of Mot. No. 3 Ex. 2 at JCOTTERO017257
(June 2, 2016 Draft Minutes of the Meeting of the RDI Board).) At the Board meeting on June 23,
2016, the Board discussed the likelihood that the successful implementation of that plan would
bring far greater benefits to the Company and its stockholders than a sale at the present time. (E.
Cotter Decl. in Support of Mot. No. 3 § 15; E. Cotter Decl. in Support of Mot. No. 3 Ex. 3 at
RDI0058040 (June 23, 2016 Draft Minutes of the Meeting of the RDI Board).) Furthermore, the
resolution for which the Individual Defendants voted provided that “the Board of Directors hereby
determines that the interests of the Company and its stockholders would be best served by the
continued independence of the Company . . . and that the transaction described in the Indication of
Interest is not in the best interests of the Company or its stockholders.” (E. Cotter Decl. in
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Plaintiff also claims that “[a]dditional Rule 56(f) discovery will likely reveal evidence that
a majority of the RDI directors were not independent, or did not act independently, of the
controlling shareholders ([Ellen Cotter] and [Margaret Cotter]).” Opp’nto Mot. No. 3 at 10. Such
argument should be rejected out of hand. Plaintiff has had more than a year to take discovery
regarding director interestedness and independence, which have always been at the heart of his
claims. As the Court is well aware, the discovery in this case has been extensive. The time for
discovery has passed, and Plaintiff now needs to live with the facts he has, or has not, established.’

Plaintiff notes that the Individual Defendants have not produced a single document, Opp’n
to Mot. No. 3 at 3, but the Individual Defendants do not have any responsive documents to
produce. This should not be a surprise to Plaintiff, because (1) no documents were distributed at
the Board meetings where the Indication of Interest were discussed, and (2) Plaintiff himself has

represented that he has no documents to produce.®

Support of Mot. No. 3 4/ 17; E. Cotter Decl. in Support of Mot. No. 3 Ex. 3 at RDI0058041-42
(June 23, 2016 Draft Minutes of the Meeting of the RDI Board.)

3 Plaintiff’s speculation that Ellen and Margaret Cotter were trying to entrench themselves by

orchestrating opposition to the Indication of Interest actually runs contrary to the undisputed facts
about their financial interests. Ellen Cotter and Margaret Cotter’s executive compensation pales in
comparison with the amount they would have netted, assuming that the non-binding Indication of
Interest resulted in a sale of all RDI shares at $17 per share. (See HD to Mot. No. 3 Ex. 2 (May
18,2016 DEF 14A) at 34-35 (showing Ellen Cotter’s base salary is $450,000, with a potential
target bonus opportunity of $427,500); HD to Mot. No. 3 Ex. 2 (May 18, 2016 DEF 14A) at 47
(showing Margaret Cotter’s base salary is $350,000, with a short term incentive target bonus
opportunity of $105,000); HD to Mot. No. 3 Ex. 2 (May 18, 2016 DEF 14A) at 7 (showing Ellen
Cotter directly owns 799,765 shares of RDI's Class A stock and 50,000 shares of RDI’s voting
stock, and Margaret Cotter directly owns 804,173 shares of RDI’s Class A stock and 35,100
shares of RDI’s voting stock).) As a matter of law, by casting votes of confidence in RDI’s long-
term strategy, rather than seeking to cash-in on a short-term windfall, Ellen Cotter and Margaret
Cotter and the directors who voted with them demonstrated a lack of self-interest. “The choice to
remain with a long-term strategy at the expense of short-term personal gain indicates, if anything,
a lack of self-interest on the part of the directors.” Kahn v. MSB Bancorp, Inc., No. CIV. A.
14712-NC, 1998 WL 409355, at *3 (Del. Ch. July 16, 1998), qff'd, 734 A.2d 158 (Del. 1999)
(noting that “the directors collectively own about 11% of [the company’s] stock and would have
profited handsomely from the rejected offers[]” and granting defendants’ motion for summary
judgment because plaintiffs failed to rebut the business judgment presumption).

6 Claiming “no fault of his own,” see Opp’n to Mot. No. 3 at 10, Plaintiff asserts he has not
been able to depose Douglas McEachern, Guy Adams, and Judy Codding due to “stonewalling by
Defendants[.]” Opp’n to Mot. No. 3 at 3. Plaintiff is clearly wrong; the Individual Defendants
have repeatedly proposed dates for the depositions of Douglas McEachern, Guy Adams, and Judy
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D. The Undisputed Evidence Demonstrates that the Individual Defendants Did
Not Breach Their Fiduciary Duties in Connection with Any Action of the
Executive Committee

1. Plaintiff Admits in His Opposition t

hat the Actions of the Executive
Committee Do Not Support a Breach i

t
of Fiduciary Duty Claim

Summary judgment on Plaintiff’s claims related to the Executive Committee is warranted
for the threshold reason that Plaintiff admits that he “has not asserted and rejects the notion that
the allegations in the SAC regarding the creation (meaning activation and repopulation) and
misuse of an executive committee to perpetuate their entrenchment scheme has been claimed to
constitute a stand-alone breach of fiduciary duty . . . .” Opp’n to Mot. No. 4 at 3 n.1. In other
words, Plaintiff concedes that the Board’s conduct with respect to the Executive Committee is

insufficient to support a claim for breach of fiduciary duty.

2. The Undisputed Evidence Shows that Executive Committees Are
Authorized By Nevada Law and that the Executive Committee Made
Purely Administrative Decisions

Plaintiff cannot demonstrate intentional misconduct with respect to “repopulating” the
Executive Committee, or any actions it subsequently took, because it is undisputed that such
committee is authorized under Nevada law and RDI’s Bylaws. Nevada law expressly authorizes
the establishment of committees by boards of directors. Nevada Revised Statute § 78.125(1)
provides:

Unless it is otherwise provided in the articles of incorporation, the board of

directors may designate one or more committees which, to the extent provided in

the resolution or resolutions or in the bylaws of the corporation, have and may

exercise the powers of the board of directors in the management of the business and
affairs of the corporation.

Codding. (See, e.g., HD to Reply in Support of Mot. Nos. 3-6 Ex. 1 at 3 (showing that, on August
22, 2016, counsel for the Individual Defendants proposed dates for the depositions of Judy
Codding, Douglas McEachern, and Guy Adams); id. Ex. 2 at 6 (showing that, on August 31, 2016,
counsel for the Individual Defendants proposed a date for Judy Codding and Douglas
McEachern); id. Ex. 2 at 4 (showing that, on September 1, 2016 counsel for the Individual
Defendants requested confirmation that Plaintiff intends to take depositions of Judy Codding and
Douglas McEachern on the date proposed); id. Ex. 2 at 2 (showing that, on September 8, 2016,
counsel for Plaintiff stated: “we will not be proceeding with the depositions of Ms. Codding and
Mr. McEachern on September 13.7).)

-13-
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In addition to being expressly permitted by Nevada law, the Executive Committee is also
authorized by RDI’s Bylaws, which provide, in relevant part:

The Board of Directors may, by resolution adopted by a majority of the whole

Board, designate one or more committees of the Board of Directors, each

committee to consist of at least one or more directors of the Corporation which, to

the extent provided in the resolution, shall have and may exercise the power of the

Board of Directors in the management of the business and affairs of the

Corporation . . . .

(HD to Mot. No. 4 Ex. 1 at6.)

In the face of these undisputed facts and law, Plaintiff recites his usual laundry list of
“intentional act[s] with a purpose other than that of advancing the best interests of RDI[,]” but
only one supposed “intentional act” actually involves the Executive Committee. See Opp’n to
Mot. No. 4 at 20-21 (“Do they really expect the Court to determine on summary judgment that the
activation and repopulation of an executive committee, about which director Storey complained at
the time and which he testified was intended to and had the effect of limiting his ability to serve as
a director of RDI, was not an intentional act with a purpose other than advancing the best interests
of RDI?”"). As purported evidence that this was improper, Plaintiff asserts that director Storey
complained that the Executive Committee had the effect of “limiting his ability to serve as a
director of RDI[.]” Opp’'n to Mot. No. 4 at 21. However, that Mr. Storey at the time may have
subjectively felt excluded does not transform a perfectly routine Board decision into an intentional
breach of fiduciary duty. Plaintiff has failed to proffer evidence of any intentional misconduct
involving the Executive Committee.

Beyond Plaintiff’s insufficient speculation regarding “intentional acts[,]”’ see Opp’n to
Mot. No. 4 at 20-21, Plaintiff alleges that the Executive Committee has been used as part of an
“entrenchment scheme[,]” see, e.g., Opp’'n to Mot. No. 4 at 1-2, supposedly “exercis[ing] broad
authority and [taking] action after action that ordinarily would have been taken (or not taken) by
the full Board, with the effect being to limit, if not extinguish, the participation of at least Plaintiff
and Storey as directors.” Opp’n to Mot. No. 4 at 4. Yet the only actions of the Executive

Committee that Plaintiff refers to are setting the date and the record date for an Annual

Stockholder Meeting. Opp’n to Mot. No. 4 at 2, 4. These types of administrative activities are
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precisely why companies have Executive Committees. Even if the Executive Committee did in
fact exclude Plaintiff and Storey from decision-making about setting dates, that does not show

intentional misconduct on the part of any Individual Defendant.

3. There Is No Evidence of Damages Resulting from Any Action Relating
to the Executive Committee

Plaintiff has not proffered any evidence of any damages relating to or resulting from any
action of the Executive Committee. Plaintiff identifies two decisions made by the Executive
Committee, neither of which are even alleged to have damaged the Company. See Opp’n to Mot.
No. 4 at 2, 4, 24-25.7 Thus, Plaintiff has failed to demonstrate injury—a deficiency fatal to all
claims to the extent they are based on the “repopulated” Executive Committee.?

E. The Undisputed Evidence Demonstrates that the Individual Defendants Did

Not Breach Their Fiduciary Duties in Connection with the Appointment of
Ellen Cotter as CEO

1. Plaintiff Cannot Show Intentional Misconduct Because the Individual
Defendants Acted in Compliance with Nevada Law

As a threshold matter, Plaintiff cannot show that the appointment of Ellen Cotter involved
intentional misconduct because Nevada law does not restrict the discretion of corporate directors
to hire officers. Nevada law does not specify how officers are to be chosen and provides only that
officers “must be chosen in such manner . . . as may be prescribed by the bylaws or determined by

the board of directors.” See Nev. Rev. Stat. § 78.130. “[I]n corporate law, the election of officers

7 Plaintiff’s purported damages expert is silent on damages from the “repopulated” Executive
Committee. See Report of Tiago Duarte-Silva.

 The same list of purported evidence of damages—e.g., “injury to and impairment of RDI’s
reputation and goodwill resulting in a diminished ability to attract and retain qualified senior
executives, including in particular increased costs if able to do so and, separately, the payment of
duplicative or redundant compensation including, for example, monies paid to third-party
consultants (e.g., Edifice) and/or monies paid to [Margaret Cotter] arising from the fact that
[Margaret Cotter] has no prior real estate development experience, which requires the third-party
consultants be paid to do what is part of her job”—can be found in Plaintiff’s Oppositions to
Motion No. 4 and Motion No. 5. See Opp’n to Mot. No. 4 at 24-25; Opp’n to Mot. No. 5 at 27-28.
The list does not serve as evidence of damages because Plaintiff does not even attempt to explain
how any such damages were proximately caused by any actions or decisions related to the
Executive Committee. The sections below discuss only the purported damages relevant to the
claims being discussed.
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is generally left to the board of directors.” Carlson v. Hallinan, 925 A.2d 506, 527 (Del. Ch.
2006). Plaintiff’s own purported legal expert, Myron Steele, admits: “I am aware of no case law
that discusses the fiduciary duties and standards applicable to the appointment of officers.” Report
of Myron Steele at 29.° And Plaintiff does not—and cannot—identify any statutes, cases, or other
authority requiring that a board of directors undertake a particular process before appointing an
officer, much less that a board follow the rigid procedure that Plaintiff contends the Board had to
adhere to in selecting Ellen Cotter as CEO (but which he acknowledges was not followed in
connection with his own selection as CEO).!"

Under any set of reasonable standards, the undisputed evidence shows that the Board
engaged in a thorough process in evaluating and selecting a permanent CEOQ, in full satisfaction of
their fiduciary duties. Such evidence shows that:

¢ A Search Committee was formed. (See HD to Mot. No. 5 Ex. 3 at JCOTTER(008291.)

¢ RDI engaged Korn Ferry, (id.), a search firm that even Plaintiff’s own expert refers to

as “reputable.” Report of Richard Spitz, q 43.

¢ Korn Ferry “researched over 200 prospective candidates, had contact with

approximately 60, interviewed 11, and ultimately presented six external candidates to

[RDI’s Search] Committee.” (HD to Mot. No. 5 Ex. 3 at JCOTTER008292.)

? The dearth of case law on the appointment of officers by boards of directors is unsurprising.
Actions such as Plaintiff’s threaten to transform every officer appointment into a derivative attack
on a board’s exercise of its duties, thereby requiring Nevada courts to become arbiters, months
after the fact, of the intimate judgments a board must make in appointing officers. Plaintiff’s
attempted expansion of fiduciary duty law to cover appointments is bad policy.

19" Plaintiff’s unprincipled criticism of the appointment of Ellen Cotter is hard to stomach not
only because it is not substantiated by law but also because it is hypocritical for Plaintiff to cast
stones when no search was conducted before he was appointed as CEO. (See HD to Mot. No. 5
Ex. 1 (May 16, 2016 James Cotter, Jr. Dep.) at 75:20-23.) Plaintiff admits that he did not make
any objection to the process by which he was appointed CEO at the board meeting on August 7,
2014 and that he did not consider the procedure for his appointment to be a breach of the RDI
Board’s fiduciary duties. (See id. at 191:5-192:19.) Under Plaintiff’s flawed logic, the Board
would have been better off if it had appointed Ellen Cotter as CEO without undertaking a search,
as was the case for Plaintiff.
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¢ The Search Committee interviewed seven candidates, six of whom were external. (See
HD to Mot. No. 3 Ex. 6; id. Ex. 3 at JCOTTERQ08292, JCOTTER008294; id. Ex. 7.)
¢ Three days prior to an RDI Board meeting scheduled for January 8, 2016, a Draft
Report and Recommendation of the CEO Search Committee describing, among other
things, the background of the search, the work of the Search Committee, the topics
discussed by the Search Committee, and the Search Committee’s determination, was
circulated to all nine members of RDI’s Board. (See HD to Mot. No. 5 Ex. 10 at
JCOTTERO008284-85, JCOTTER008291-97.)
¢ On January 8, 2016, a telephonic meeting of the RDI Board was held for the sole
purpose of considering the Search Committee Report. (HD to Mot. No. 5 Ex. 11 at
RDI0054762.) William Gould reviewed with the RDI Board the Search Committee
Report, “going through in some detail the procedures followed by the CEQ Search
Committee . . .." (/d.) The directors participated in a discussion, (id. at RD10054763),
and a motion was made to accept the Search Committee’s Report and recommendation
to appoint Ellen Cotter as permanent CEO and President. (/d. at RDI0054764.)
It strains credulity to suggest that such process was undertaken in a furtherance of a scheme to
commit intentional misconduct at the expense of Reading stockholders.

Again, beyond his own speculation, Plaintiff has not proffered any evidence that the
Board’s stated reasons—in both contemporaneous documentation and in depositions—for
selecting Ellen Cotter as CEO are in fact a massive cover-up for a secret entrenchment scheme.
After working with Korn Ferry and interviewing several CEO candidates, the Search Committee’s
“preliminary consensus [was] that, if, after the interview process, Ellen Cotter was the preferred
candidate, then it likely would not make sense for the Company to incur the costs and expense of
additional assessment activities by Korn Ferry given the Committee members’ extensive past
experience with Ellen Cotter.” (HD to Mot. No. 5 Ex. 3 at JCOTTER008293). Plaintiff contends
that Ellen Cotter does not meet all the qualifications in the Position Specification prepared with
Korn Ferry at the inception of the CEO search. See Opp’n to Mot. No. 5 at 8. But the undisputed

evidence shows that, as members of the Board observed Ellen Cotter’s performance as interim
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CEOQO and interviewed other candidates, it became clear to them that the best candidate for the job
was already at the Company. (See HD to Mot. No. 5 Ex. 3 at JCOTTER008293 stating that “the
members of the Committee have had significant interaction with and significant opportunity to
observe the skills of, Ellen Cotter including, without limitation, her actual performance of the
duties of the President and CEO since her appointment by the Board as the Interim President and
CEO on June 12, 2015[]”; id. Ex. 5 at 368:4-369:1 ; id. Ex. 8 at 59:2-18.) Plaintiff has failed to
point to any statutes, cases, or other authority requiring that a board of directors unconditionally
adhere to an initial plan regardless of changing circumstances.!! Plaintiff has failed to produce
evidence showing that the Individual Defendants knew it was wrong to deviate from the Position
Specification (which the Individual Defendants created with Korn Ferry) but did so anyway in
service of a scheme to entrench themselves. The undisputed evidence shows exactly the opposite,
that the Individual Defendants acted in service of the best interests of the Company and its
stockholders. Anything else is mere speculation, which is insufficient to defeat a summary
judgment motion. Wood, 121 Nev. at 732 (The nonmoving party “is not entitled to build a case on
the gossamer threads of whimsy, speculation, and conjecture[.]”) (citation omitted).

The undisputed evidence further shows that Plaintiff himself does not meet the Position
Specification created by the Individual Defendants and Korn Ferry at the beginning of the CEO

search.'? Yet the primary purpose of Plaintiff’s lawsuit is to effect his reinstatement as Reading’s

11 Whether the Search Committee was ultimately successful in attempting to save money by

having Korn Ferry stand down does not matter, because it is not a genuine issue of material fact; it
is Defendants’ motivations, not their effectiveness, that is at issue in this case.

12

laintiff admits
that his exposure to real estate is confined to a few transactions “as a corporate lawyer” and one
“cinema transaction with Reading as a lawyer.” (HD to Mot. No. 1 Ex. 10 at 152:17-153:25).
Indeed, Douglas McEachern testified that Plaintiff “had no real estate experience, no international
experience, no management experience, no cinema experience and no live theater experience.”
(HD to Mot. No. 1 Ex. 7 at 49:25-50:7.)

Plaintiff
himself admits that he had no experience at all in the cinema or theater business outside of his
tenure as an RDI director. (HD to Mot. No. 1 Ex, 10 at 152:13-153:19.)
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CEOQ. If Plaintiff genuinely contends that appointing a person who does not meet the Position
Specification is intentional misconduct, Plaintiff should withdraw his request that the Court order

the Board to reinstate him.

2, Plaintiff Has Not Proffered Any Evidence of Damages Resulting From
Ellen Cotter’s Selection As CEQ

Plaintiff argues in his Opposition that “it is as obvious as it is indisputable that every penny
paid to Korn Ferry was wasted, purposefully in order to select [Ellen Cotter].” Opp’n to Mot. No.
5 at 27. But beyond this supposed “obviousness” that Plaintiff opines about, he offers no evidence
of any damage from the hiring of Korn Ferry. Plaintiff also ignores the high legal standard for
claims of corporate waste. “To recover on a claim of corporate waste, the plaintiffs must shoulder
the burden of proving that the exchange was ‘so one sided that no business person of ordinary,
sound judgment could conclude that the corporation has received adequate consideration.’” [n re
Walt Disney Co. Derivative Litig., 906 A.2d 27, 74 (Del. 2006). “A claim of waste will arise only
in the rare, ‘unconscionable case where directors irrationally squander or give away corporate
assets.”” Id. Here, there is no genuine dispute, beyond Plaintiff’s baseless allegations, there is no
evidence that the exchange of Reading corporate funds for Korn Ferry’s services was “so one
sided” as to be “unconscionable.” See id. Instead, the uncontroverted evidence shows that Korn
Ferry “researched over 200 prospective candidates, had contact with approximately 60,
interviewed 11, and ultimately presented six external candidates to [RDI’s Search] Committee.”
(HD to Mot. No. 5 Ex. 3 at JCOTTER008292.)

Plaintiff also asserts he “has claimed and publicly available information shows diminution
in the price at which RDI stock traded . . . on the day following disclosure of the selection of

[Ellen Cotter] as permanent President and CEO.” Opp’n to Mot. No. 5 at 28. That assertions is,

I 1 ainiff again admits that he had no

experience with business in Australia or New Zealand other than as an RDI director. (HD to Mot.
No. 1 Ex. 10 at 153:18-21.)

But Douglas McEachern has
testified that Plaintiff has “an inability to operate as a manager, an inability to create trust, an
inability to communicate with people.” (HD to Mot. No. | Ex. 7 at 293:23-294:8.)
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for multiple reasons, a non sequitur. First, what Plaintiff “claims” to be true is not relevant at the
summary judgment stage. That Plaintiff makes this claim without citation to any evidence shows

the deficiency of his case. Second, even assuming Plaintiff’s “claims™ are true, a change in stock

price does not reflect a breach of fiduciary duty by any Individual Defendant. Stock prices
fluctuate all the time. A claim for breach of fiduciary duty requires that a plaintiff demonstrate
“that the breach proximately caused the damages.” See Brown, 531 F. Supp. 2d at 1245.
Assertions of stock price changes after Ellen Cotter’s appointment as CEO are meaningless unless
proximate causation is established. Third, even assuming the stock price dropped on negative
market reaction to the CEO announcement, a negative market reaction is not indication of any
wrongdoing. That stockholders disagree with a decision does not retroactively make it a breach of
fiduciary duty. Nevada law is in place to prevent just this kind of Monday-morning
quarterbacking.

F. Plaintiff Fails to Cite a Single Piece of Evidence in Connection with His Claim
that the Individual Defendants Breached Their Fiduciary Duties by Hiring

Margaret Cotter

In opposing the Motion for Partial Summary Judgment with respect to the hiring of

Margaret Cotter (No. 6), Plaintiff does not cite to a single piece of evidence in the record. At the
summary judgment stage, that is fatal to Plaintiff’s claim. Plaintiff “is not entitled to build a case
on the gossamer threads of whimsy, speculation, and conjecture,” Wood, 121 Nev. at 732 (citation
omitted), but instead must identify “admissible evidence” showing “a genuine issue for trial.”
Posadas v. City of Reno, 109 Nev. 448, 452 (1993); Shuck v. Signature Flight Support of Nev.,
Inc., 126 Nev. 434, 436 (2010) (“bald allegations without supporting facts” are insufficient);
LaMantia v. Redisi, 118 Nev. 27, 29, 38 P.3d 877, 879 (2002) (nonmovant must “show specific
facts, rather than general allegations and conclusions™). A nonmoving party that fails to make this
showing will “have summary judgment entered against him.” Wood, 121 Nev. at 732 (citation
omitted).

Rather than point to any evidence, Plaintiff asks, in his Opposition: “Do they really expect
the Court to decide on summary judgment that hiring . . . [Margaret Cotter] . . . when, in fact, she

had no prior experience, was not an intentional act with a purpose other than advancing the best
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interests of RDI?” Opp’n to Mot. No. 6 at 16. The answer, of course, is yes. The undisputed
evidence shows that Margaret Cotter was hired because it was determined that she was the best
person for the job. Plaintiff does not dispute that:

¢ Margaret Cotter, through OBI and Liberty Theaters, LLC, managed the real estate
which houses each of RDI’s four live theaters in Manhattan and Chicago. (See HD to
Mot. No. 69 5, Ex. 4,at 3.)

e Margaret Cotter has operated and overseen these properties for over 16 years. (/d.)

o Margaret Cotter has secured leases, managed tenancies, overseen maintenance and
regulatory compliance of these properties and headed up the re-development process
with respect to these properties and RDI’s Cinemas 1, 2 & 3 property. (/d.)

¢ Margaret Cotter has been actively involved in the re-development of RDI’s New York
properties for more than the past five years. (/d.)

Plaintiff’s personal opinion that Margaret Cotter was unqualified, see Opp’n to Mot. No. 6 at 3,
does not create a genuine issue of material fact and does not make the required showing of
intentional misconduct. >

Plaintiff also alleged in his Opposition, without evidence, that “Plaintiff has claimed, and

defendant’s own documents and testimony have acknowledged, monies paid to third-party
consultants (e.g., Edifice) . . . arising from the fact that [Margaret Cotter] has no prior real estate
development experience, which requires the third-party consultants be paid to do what is part of
her job.” Opp’n to Mot. No. 6 at 21. Plaintiff’s suggestion that the Individuals Defendant have
wasted corporate assets by paying consultants, however, fails as a matter of law. Here, there is no
genuine dispute that the exchange RDI’s money for outside consultants’ services was not “so one
sided” as to be “unconscionable.” In re Walt Disney Co. Derivative Litig., 906 A.2d at 74. Nor is

there any evidence that consultants were hired due to Margaret Cotter’s alleged inexperience.

13 Furthermore, Plaintiff cannot show that the appointment of Margaret Cotter involved
intentional misconduct because, as discussed above, Nevada law does not restrict the discretion of
boards of directors to hire officers.

-2] -
JA4703




-~ o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiff’s personal opinion that such corporate funds might have been better spent does not defeat
the Individual Defendants’ Motion.

G. Plaintiff Fails to Cite a Single Piece of Evidence in Connection with His Claim
that the Individual Defendants Breached Their Fiduciary Duties in
Connection with Compensation Paid to Ellen Cotter, Margaret Cotter, or Guy
Adams

1. Plaintiff Has Not Proffered Any Evidence of Intentional Misconduct—
or Any Evidence Whatsoever—with Respect to These Claims

Plaintiff asserts in his Opposition, without any citation to evidence, that the Individual

Defendants engaged in intentional misconduct by:
¢ Approving Ellen and Margaret Cotter’s compensation packages;
¢ Approving an additional one-time payment of $200,000 to Margaret Cotter;
¢ Approving an additional one-time payment of $50,000 to Guy Adams.
See Opp’n to Mot. No. 6 at 16-18. However, despite Plaintiff’s unsupported allegations, the
evidence—which Plaintiff ignores—refutes any suggestion of intentional misconduct.
The undisputed evidence shows that, in connection with Ellen and Margaret Cotter’s
compensation, the Board took the following steps:
¢ The Board engaged compensation consultant Willis Towers Watson to prepare an
assessment comparing the “base salary, the short term incentive (cash bonus) and long
term incentive (equity awards)” of the peer and surveyed companies to that of RDI
executives (HD to Mot. No. 6 4 5 Ex. 4 at *5-6);
¢ The Compensation Committee engaged in discussion, in light of the Executive
Competitive Pay Assessment prepared by Willis Towers Watson, at their meeting on
February 17, 2016 (id. 4 8 Ex. 7 at RD10046226);
¢ The Compensation Committee reviewed and unanimously approved the compensation

package recommended for Margaret Cotter (id. 9 12, Ex. 11 at RDI0054798);'4

14 Margaret Cotter’s current compensation as Executive Vice President is comparable to her
prior compensation. (See HD to Mot. No. 6 2 Ex. 1 at 125-26 (“We currently estimate that fees
to be paid to OBI for 2015 will be approximately $389,000. We paid $397 ,000 and $401,000 in
fees with respect to 2014, and 2013, respectively. . . . For 2016, Ms. Cotter’s base salary will be
$350,000, she will have a short term incentive target bonus opportunity of $105,000 (30% of her
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¢ The Compensation Committee reviewed the Executive Competitive Pay Assessment
prepared by Willis Towers Watson prior to the Compensation Committee’s
recommendation of Ellen Cotter’s salary for 2016 (id. § 5 Ex. 4 at 10);

¢ The Board engaged in discussion at its meeting on March 10, 2016 (id. § 12 Ex. 11 at
RDIO054798.)

The undisputed evidence shows that, in connection with the one-time payment to Margaret
Cotter, the Board approved payment for “services rendered by [Margaret Cotter] to the Company
in recent years outside of the scope of the Theater Management Agreement[,]” (HD to Mot. No. 6
15 Ex. 4 at 3), and in light of the fact that “OBI, LLC had agreed to include as a part of its
termination agreement with the Company certain waivers and releases including the termination of
any rights it might have to receive compensation with respect to any show continuing at any of our
theaters after the date of such termination.” (/d.)

The undisputed evidence shows that, in connection with the payment to Guy Adams, the
Board heard a summary of the extraordinary services and time devoted by Mr. Adams above and
beyond the usual role of a director in the past year and, after discussion, resolved that Guy Adams
be compensated $50,000 in recognition of extraordinary services to the Board. (HD to Mot. No. 6
9 12 Ex. 11 at RDI10054800.)

Plaintiff does not cite a single piece of evidence, single sentence of deposition testimony,
or single document to show a genuine dispute regarding the reasons the Board took these steps.
Plaintiff speculates about the Board’s improper motives, but that is insufficient. Plaintiff claims,
again without citation to evidence, that the payment to Guy Adams was without precedent, Opp’n
to Mot. No. 6 at 18, but that is both wrong and insufficient to show intentional misconduct.
Indeed, in their Motion, the Individual Defendants presented undisputed evidence that Plaintiff

himself approved similar payments in the past. (HD to Mot. No. 6 9 13 Ex. 12, at 18; q 14 Ex. 13,

base salary), and she was granted a long term incentive of a stock option for 19,921 shares of
Class A common stock and 4,184 restricted stock units under the Company’s 2010 Stock Incentive
Plan, as amended, which long term incentives vest over a four year period.”).)
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Response No. 12.). There is no genuine dispute of material fact here, and Plaintiff’s speculation

about the Individual Defendants’ motives does not create one.

2. There Is No Evidence of Damages to the Company Proximately Caused
by the Board’s Compensation Decisions with Respect to Ellen Cotter
Margaret Cotter, or Guy Adams

With respect to the above-described payments, Plaintiff claims—without actually citing or

referring to any evidence—that “evidence shows corporate waste and monetary damages to RDI,
including from the inflated salary paid to [Margaret Cotter] and including from what amounted to
a gift of $200,000 to [Margaret Cotter] (supposedly for services she had provided over a number
of preceding years . . . ) and a gift of $50,000 Adams (for serving as a director over the course of
the preceding year, during which there was nothing memorializing his supposed special services as
such, much less the notion that he should receive special compensation for those services which
only were identified after the fact).” Opp’n to Mot. No. 6 at 21.!> Plaintiff may genuinely believe
that these payments were “gifts,” or that may simply be rhetoric. However, whatever Plaintiff’s
genuine belief on this subject, he has proffered no evidence that any payment was “so one sided”
as to be “unconscionable.” In re Walt Disney Co. Derivative Litig., 906 A.2d at 74. Plaintiff
therefore cannot show any injury to the Company arising from the compensation packages of
Ellen Cotter and Margaret Cotter, the additional consulting fee compensation paid to Margaret
Cotter, and the additional compensation paid to Guy Adams.

H. Plaintiff Fails to Cite a Single Piece of Evidence in Connection with His Claim

that the Individual Defendants Breached Their Fiduciary Duties in
Connection with the Estate’s Option Exercise

Plaintiff’s Opposition, in its discussion of the September 2015 option exercise, does not
cite to a single piece of evidence, let alone identify any genuine disputed material fact. Plaintiff
does not and cannot show intentional misconduct in connection with the Estate’s option exercise,
nor has he proffered any evidence that the Estate’s option exercise caused damages. See Opp’n to

Mot. No. 6 at 14-18 (discussing Nev. Rev. Stat. § 78.138(7) but not once mentioning the Estate’s

15 Plaintiff does not assert damages from compensation to Ellen Cotter. See Opp’n to Mot.
No. 6 at 19-21.
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option exercise); id. at 19-21 (discussing damages but not once mentioning the Estate’s option
exercise). Partial summary judgment on this issue is therefore warranted.

Nonetheless, Plaintiff urges that partial summary judgment should be denied pursuant to
Nevada Rule of Civil Procedure 56(f) because discovery is ongoing “concerning the advice of
counsel on which director defendants Adams and Kane testified they relied in making the
decision, as two of three members of the RDI board of directors compensation committee, to
authorize the exercise of these supposed 100,000 share option.” See Opp’n to Mot. No. 6 at 1-2.
But such discovery will not change the undisputed facts, as set forth in the Individual Defendants’
Motion: the Board’s Compensation Committee, after conducting reasonable diligence, approved
the exercise of this option using Class A shares instead of cash pursuant to the Stock Option Plan.
(See HD to Mot. No. 6 9 3 Ex. 2 at RDI0054650-52.) This entire issue is a red herring; Plaintiff
does not and cannot identify what impact on the Company or its stockholders resulted from the
rightful exercise of the 100,000 share option, because there was none. Plaintiff speculates that
approval of the 100,000 share option was part of the secret entrenchment scheme he claims to be a
victim of, but does not point to a shred of evidence in that regard even after more than a year of
discovery. Additional discovery on advice of counsel issues will not change the fact that Plaintiff
has offered nothing but speculation about supposed intentional misconduct by anyone regarding
the 100,000 share exercise. Summary judgment is therefore appropriate.

III. CONCLUSION

For the foregoing reasons, the Individual Defendants respectfully request that the Court
grant them summary judgment as to the First, Second, Third, and Fourth Causes of Action set
forth in Plaintiff’s Second Amended Complaint, to the extent that they assert claims and damages
related to (1) a purported unsolicited offer to buy all of the outstanding stock of RDI; (2) the
Executive Committee; (3) the appointment of Ellen Cotter as CEQ; (4) the Estate’s Option
exercise; (5) the appointment of Margaret Cotter as Executive Vice President; (6) Ellen Cotter and
Margaret Cotter’s compensation packages; (7) the additional consulting fee compensation to

Margaret Cotter; and (8) the additional compensation to Guy Adams.
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