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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2015-06-12 Complaint   I JA1-JA31
2015-06-18 Amended AOS - Douglas 

McEachern 
I JA32-JA33 

2015-06-18 Amended AOS - Edward Kane I JA34-JA35
2015-06-18 Amended AOS - Ellen Cotter I JA36-JA37
2015-06-18 Amended AOS - Guy Adams I JA38-JA39
2015-06-18 Amended AOS - Margaret Cotter I JA40-JA41
2015-06-18 Amended AOS - RDI I JA42-JA43
2015-06-18 Amended AOS – Timothy Storey I JA44-JA45
2015-06-18 Amended AOS – William Gould I JA46-JA47
2015-08-10 Motion to Dismiss Complaint I JA48-JA104
2015-08-20 Reading International, Inc. 

("RDI")'s Joinder to Margaret 
Cotter, Ellen Cotter, Douglas 
McEachern, Guy Adams, & 
Edward Kane ("Individual 
Defendants") Motion to Dismiss 
Complaint  

I JA105-JA108 

2015-08-28 T2 Plaintiffs' Verified Shareholder 
Derivative Complaint 

I JA109-JA126 

2015-08-31 RDI's Motion to Compel 
Arbitration 

I JA127-JA148 

2015-09-03 Individual Defendants' Motion to 
Dismiss Complaint 

I JA149-JA237 

2015-10-06 Transcript of 9-10-15 Hearing on 
Defendants' Motion to Dismiss & 
Plaintiff Cotter Jr. ("Cotter Jr.")'s 
Motion for Preliminary Injunction

I, II JA238-JA256 

2015-10-12 Order Denying RDI's Motion to 
Compel Arbitration

II JA257-JA259 

2015-10-19 Order Re Motion to Dismiss 
Complaint 

II JA260-JA262 

2015-10-22 First Amended Verified Complaint II JA263-JA312 

2015-11-10 Scheduling Order and Order 
Setting Civil Jury Trial, Pre-Trial 
Conference and Calendar Call

II JA313-JA316 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-02-12 T2 Plaintiffs' First Amended 

Complaint  
II JA317-JA355 

2016-02-23 Transcript of 2-18-16 Hearing on 
Motion to Compel & Motion to 
File Document Under Seal

II JA356-JA374 

2016-03-14 Individual Defendants' Answer to 
Cotter's First Amended Complaint 

II JA375-JA396 

2016-03-29 RDI's Answer to Cotter, Jr.'s First 
Amended Complaint

II JA397-JA418 

2016-03-29 RDI's Answer to T2 Plaintiffs' First 
Amended Complaint

II JA419-JA438 

2016-04-05 Codding and Wrotniak's Answer 
to T2 Plaintiffs' First Amended 
Complaint 

II JA439-JA462 

2016-06-21 Stipulation and Order to Amend 
Deadlines in Scheduling Order 

II JA463-JA468 

2016-06-23 Transcript of 6-21-16 Hearing on 
Defendants' Motion to Compel & 
Motion to Disqualify T2 Plaintiffs

II JA469-JA493 

2016-08-11 Transcript of 8-9-16 Hearing on 
Cotter Jr.'s Motion for Partial 
Summary Judgment, Motion to 
Compel & Motion to Amend

II, III JA494-JA518 

2016-09-02 Cotter Jr.'s Second Amended 
Verified Complaint

III JA519-JA575 

2016-09-23 Defendant William Gould 
("Gould")'s MSJ 

III, IV, 
V, VI

JA576-JA1400 

2016-09-23 MIL to Exclude Expert Testimony 
of Steele, Duarte-Silva, Spitz,  
Nagy, & Finnerty 

VI JA1401-JA1485 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 1) 
Re: Plaintiff's Termination and 
Reinstatement Claims ("Partial 
MSJ No. 1) 

VI, VII, 
VIII, IX 

JA1486-JA2216 

(FILED 
UNDER SEAL 

JA2136A-D)  
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-09-23 Individual Defendants' Motion for 

Partial Summary Judgment (No. 2) 
Re: The Issue of Director 
Independence ("Partial MSJ No. 2")

IX, X 

JA2217-JA2489

(FILED 
UNDER SEAL 
JA2489A-HH) 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 3) 
On Plaintiff's Claims Related to the 
Purported Unsolicited Offer 
("Partial MSJ No. 3")

X, XI JA2490-JA2583 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 4) 
On Plaintiff's Claims Related to the 
Executive Committee ("Partial MSJ 
No. 4") 

XI  JA2584-JA2689 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 5) 
On Plaintiff's Claims Related to the 
Appointment of Ellen Cotter as 
CEO ("Partial MSJ No. 5")

XI, XII JA2690-JA2860 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 6) 
Re Plaintiff's Claims Re Estate's 
Option Exercise, Appointment of 
Margaret Cotter, Compensation 
Packages of Ellen Cotter and 
Margaret Cotter, and related 
claims Additional Compensation 
to Margaret Cotter and Guy 
Adams ("Partial MSJ No. 6")

XII, XIII, 
XIV 

JA2861-JA3336 

2016-09-23 Cotter Jr.'s Motion for Partial 
Summary Judgment ("MPSJ")

XIV, XV JA3337-JA3697 

2016-10-03 Order Granting Cotter Jr.'s Motion 
to Compel Production of 
Documents & Communications Re 
the Advice of Counsel Defense

XV JA3698-JA3700 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-10-03 Order Re Cotter Jr.'s Motion to 

Permit Certain Discovery re 
Recent "Offer"  

XV JA3701-JA3703 

2016-10-03 RDI's Joinder to MIL to Exclude 
Expert Testimony

XV JA3704-JA3706 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 1 

XV JA3707-JA3717 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 2 

XV JA3718-JA3739 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 3

XV
JA3740-JA3746 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 4

XV
JA3747-JA3799 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 5

XV
JA3800-JA3805 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 6 

XV, XVI 
JA3806-JA3814 

2016-10-13 Individual Defendants' Opposition 
to Cotter Jr.'s MPSJ

XVI
JA3815-JA3920 

2016-10-13 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s MPSJ 

XVI JA3921-JA4014 

2016-10-13 Cotter Jr.'s Opposition to Gould's 
MSJ 

XVI JA4015-JA4051 

2016-10-13 Cotter Jr.'s Opposition to Partial 
MSJ No. 1 

XVI, 
XVII

JA4052-JA4083 

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 2  

XVII JA4084-JA4111 

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 6  

XVII JA4112-JA4142 

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Individual 
Defendants' Partial MSJ No. 1 

XVII, 
XVIII 

JA4143-JA4311

(FILED 
UNDER SEAL 

JA4151A-C) 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2016-10-17 Cotter Jr.'s Appendix of Exhibits 

ISO Opposition to Individual 
Defendants' Partial MSJ No. 2

XVIII JA4312-JA4457 

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Gould's MSJ 

XVIII JA4458-JA4517 

2016-10-21 Individual Defendants' Reply ISO 
of Partial MSJ No. 1 

XVIII JA4518-JA4549 

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ No. 2

XVIII, 
XIX

JA4550-JA4567 

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 1 

XIX JA4568-JA4577 

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 2

XIX JA4578-JA4588 

2019-10-21 RDI's Consolidated Reply ISO 
Individual Defendants' Partial MSJ 
Nos. 3, 4, 5 & 6 

XIX JA4589-JA4603 

2016-10-21 RDI's Reply ISO Gould's MSJ XIX JA4604-JA4609
2016-10-21 Gould's Reply ISO MSJ XIX JA4610-JA4635
2016-10-21 Declaration of Bannett ISO Gould's 

Reply ISO MSJ 
XIX JA4636-JA4677 

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ Nos. 3, 4, 5, and 6 XIX JA4678–JA4724 

2016-10-26 Individual Defendants' Objections 
to Declaration of Cotter, Jr. 
Submitted in Opposition to Partial 
MSJs  

XIX JA4725-JA4735 

2016-11-01 Transcript of 10-27-16 Hearing on 
Motions 

XIX, XX JA4736-JA4890 

2016-12-20 
 

RDI's Answer to Cotter Jr.'s 
Second Amended Complaint

XX JA4891-JA4916 

2016-12-21 Order Re Individual Defendants'
Partial MSJ Nos. 1–6 and MIL to 
Exclude Expert Testimony 

XX JA4917-JA4920 

2016-12-22 Notice of Entry of Order Re Partial 
MSJ Nos. 1-6 and MIL to Exclude 
Expert Testimony

XX JA4921-JA4927 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2017-10-04 First Amended Order Setting Civil 

Jury Trial, Pre-Trial Conference, 
and Calendar Call

XX JA4928-JA4931 

2017-10-11 Individual Defendants' Motion for 
Evidentiary Hearing Re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX JA4932-JA4974 

2017-10-17 Gould's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX JA4975-JA4977 

2017-10-18 RDI's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX JA4978-JA4980 

2017-11-09  Individual Defendants'
Supplement to Partial MSJ Nos. 1, 
2, 3, 5, and 6 

XX JA4981-JA5024 

2017-11-21 RDI's Joinder to Individual 
Defendants' Supplement to Partial 
MSJ Nos. 1, 2, 3, 5 & 6

XX JA5025-JA5027 

2017-11-27 Transcript of 11-20-17 Hearing on 
Motion for Evidentiary Hearing re 
Cotter Jr.'s Adequacy & Motion to 
Seal  

XX JA5028-JA5047 

2017-11-28 Individual Defendants' Answer to 
Cotter Jr.'s Second Amended 
Complaint 

XX, XXI JA5048-JA5077 

2017-12-01 Gould's Request For Hearing on  
Previously-Filed MSJ 

XXI JA5078-JA5093 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 1 & 
2 & Gould MSJ 

XXI JA5094-JA5107 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 1 & 2 & Gould 
MSJ  

XXI JA5108-JA5118 



8 

JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2017-12-01 Cotter Jr.'s Supplemental

Opposition to Partial MSJ Nos. 2 & 
5 & Gould MSJ 

XXI JA5119-JA5134 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 5 & Gould 
MSJ 

XXI JA5135-JA5252 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
6 & Gould MSJ 

XXI JA5253-JA5264 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 6 & Gould 
MSJ 

XXI JA5265-JA5299 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
3 & Gould MSJ 

XXI, 
XXII 

JA5300-JA5320 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
So-Called MSJ Nos. 2 & 3 & Gould 
MSJ 

XXII JA5321-JA5509 

2017-12-04 Individual Defendants' Reply ISO 
Renewed Partial MSJ Nos. 1 & 2 

XXII JA5510-JA5537 

2017-12-04 Gould's Supplemental Reply ISO 
of MSJ 

XXII JA5538-JA5554 

2017-12-05 Declaration of Bannett ISO Gould's 
Supplemental Reply ISO MSJ

XXII,
XXIII

JA5555-JA5685 

2017-12-08 Joint Pre-Trial Memorandum XXIII JA5686-JA5717
2017-12-11 Transcript of 12-11-2017 Hearing 

on [Partial] MSJs, MILs, and Pre-
Trial Conference

XXIII JA5718-JA5792 

2017-12-19 Cotter Jr.'s Motion for 
Reconsideration of Ruling on 
Partial MSJ Nos. 1, 2 & 3 and 
Gould's MSJ on OST ("Motion for 
Reconsideration")

XXIII, 
XXIV 

JA5793-JA5909 
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JOINT APPENDIX TO OPENING BRIEFS  
FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2017-12-26 Individual Defendants' Opposition 

to Cotter Jr.'s Motion For 
Reconsideration 

XXIV JA5910-JA5981 

2017-12-27 Gould's Opposition to Cotter Jr.'s 
Motion for Reconsideration 

XXIV JA5982-JA5986 

2017-12-27 Declaration of Bannett ISO Gould's 
Opposition to Cotter Jr.'s Motion 
for Reconsideration 

XXIV, 
XXV 

JA5987-JA6064 

2017-12-28 Order Re Individual Defendants'
Partial MSJs, Gould's MSJ, and 
MILs

XXV JA6065-JA6071 

2017-12-28 Cotter Jr.'s Motion to Stay on OST XXV JA6072-JA6080
2017-12-29 Notice of Entry of Order Re 

Individual Defendants' Partial 
MSJs, Gould's MSJ, and MIL

XXV JA6081-JA6091 

2017-12-29 Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay on OST

XXV JA6092-JA6106 

2017-12-29 Transcript of 12-28-17 Hearing on 
Motion for Reconsideration and 
Motion for Stay

XXV JA6107-JA6131 

2018-01-02 Individual Defendants' Opposition 
to Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV JA6132-JA6139 

2018-01-03 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV JA6140-JA6152 

2018-01-03 RDI's Errata to Joinder to 
Individual Defendants' Opposition 
to Motion for Rule 54(b) 
Certification and Stay

XXV JA6153-JA6161 

2018-01-03 RDI's Motion to Dismiss for 
Failure to Show Demand Futility

XXV JA6162-JA6170 

2018-01-03 Cotter Jr.'s Reply ISO Motion for 
Rule 54(b) Certification and Stay

XXV JA6171-JS6178 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-01-04 Order Granting Cotter Jr.'s Motion 

for Rule 54(b) Certification 
XXV JA6179-JA6181 

2018-01-04 Notice of Entry of Order Granting 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV  JA6182-JA6188 

2018-01-04 Order Denying Cotter Jr.'s Motion 
for Reconsideration and Stay

XXV JA6189-JA6191 

2018-01-04 Adams and Cotter sisters' Motion 
for Judgment as a Matter of Law 

XXV 

JA6192-JA6224

(FILED 
UNDER SEAL 

JA6224A-F) 

2018-01-05 Cotter Jr.'s Opposition to RDI's 
Motion to Dismiss for Failure to 
Show Demand Futility

XXV JA6225-JA6228 

2018-01-05 Cotter Jr.'s Opposition to 
Defendants' Motion for Judgment 
as a Matter of Law

XXV JA6229-JA6238 

2018-01-05 Declaration of Krum ISO Cotter 
Jr.'s Opposition to Motion for 
Judgment as a Matter of Law

XXV JA6239-JA6244 

2018-01-05 Transcript of 1-4-18 Hearing on 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV JA6245-JA6263 

2018-01-08 Transcript of Hearing on Demand 
Futility Motion and Motion for 
Judgment  

XXV JA6264-JA6280 

2018-01-10 Transcript of Proceedings of 01-8-
18 Jury Trial–Day 1 

XXV JA6281-JA6294 

2018-02-01 Cotter Jr.'s Notice of Appeal XXV JA6295-JA6297
2018-04-18 Cotter Jr.'s Motion to Compel 

(Gould) 
XXV, 
XXVI

JA6298-JA6431 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-04-23 Cotter Jr.'s Motion for Omnibus 

Relief on OST 
XXVI, 
XXVII 

JA6432-JA6561

(FILED 
UNDER SEAL 

JA6350A; 
JA6513A-C)  

2018-04-24 Gould's Opposition to Cotter Jr.'s 
Motion to Compel 

XXVII JA6562-JA6568 

2018-04-24 Gould's Declaration ISO 
Opposition to Motion to Compel

XXVII JA6569-JA6571 

2018-04-24 Bannett's Declaration ISO Gould's 
Opposition to Motion to Compel

XXVII JA6572-JA6581 

2018-04-27 Cotter Jr.'s Reply ISO Motion to 
Compel (Gould)

XXVII JA6582-JA6599 

2018-04-27 RDI's Opposition to Cotter's 
Motion for Omnibus Relief

XXVII JA6600-JA6698 

2018-05-03 Transcript of 4-30-18 Hearing on 
Motions to Compel & Seal

XXVII JA6699-JA6723 

2018-05-04 Second Amended Order Setting 
Jury Trial, Pre-trial Conference, 
and Calendar Call

XXVII JA6724-JA6726 

2018-05-07 Transcript of 5-2-18 Hearing on 
Evidentiary Hearing

XXVII, 
XXVIII 

JA6727-JA6815 

2018-05-11 Cotter Jr.'s Opposition to RDI's 
Motion for Leave to File Motion 

XXVIII JA6816-JA6937 

2018-05-15 Adams and Cotter sisters' Motion 
to Compel Production of Docs re 
Expert Fee Payments on OST

XXVIII, 
XXIX 

JA6938-JA7078 

2018-05-18 Cotter Jr.'s Opposition to Motion 
to Compel Production of Docs re 
Expert Fee Payments 

XXIX JA7079-JA7087 

2018-05-18 Adams and Cotter sisters' Pre-
Trial Memo 

XXIX JA7088-JA7135 

2018-05-18 Cotter Jr.'s Pre-Trial Memo XXIX JA7136-JA7157
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CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-05-24  Transcript of 05-21-18 Hearing on 

Adams and Cotter sisters' Motion 
to Compel 

XXIX JA7158-JA7172 

2018-06-01 Adams and Cotter sisters' Motion 
for Summary Judgment 
("Ratification MSJ")

XXIX JA7173-JA7221 

2018-06-08 Cotter Jr.'s Motion to Compel on 
OST  

XXIX, 
XXX, 
XXXI

JA7222-JA7568 

2018-06-12 Cotter Jr.'s Motion for Relief Based 
on Noncompliance with Court's 
May 2, 2018 Rulings on OST 
("Motion for Relief")

XXXI JA7569-JA7607 

2018-06-13 Cotter Jr.'s Opposition to 
Ratification MSJ

XXXI JA7608-JA7797 

2018-06-13 Cotter Jr.'s Opposition to RDI's 
Demand Futility Motion

XXXI, 
XXXII

JA7798-JA7840 

2018-06-15 Adams and Cotter sisters' Reply 
ISO of Ratification MSJ

XXXII JA7841-JA7874 

2018-06-18 RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII JA7875-JA7927 

2018-06-18 Adams and Cotter sisters' Joinder
to RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII, 
XXXIII 

JA7928-JA8295 

2018-06-18 Gould's Joinder to RDI's 
Combined Opposition to Cotter 
Jr.'s Motion to Compel & Motion 
for Relief 

XXXIII JA8296-JA8301 

2018-06-18 Cotter Jr.'s Reply ISO Motion for 
Relief Re: 05-02-18 Rulings

XXXIII, 
XXXIV 

JA8302-JA8342 

2018-06-20 Transcript of 06-19-18 Omnibus 
Hearing on discovery motions and 
Ratification MSJ 

XXXIV JA8343-JA8394 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-07-12 Order Granting In Part Cotter Jr.'s

Motion to Compel (Gould) & 
Motion for Relief

XXXIV JA8395-JA8397 

2018-07-12 Order Granting in Part Cotter Jr.'s
Motion for Omnibus Relief & 
Motion to Compel

XXXIV JA8398-JA8400 

2018-08-14 Findings of Fact and Conclusions 
of Law and Judgment 

XXXIV JA8401-JA8411 

2018-08-16 Notice of Entry of Findings of Fact
and Conclusions of Law and 
Judgment 

XXXIV JA8412-JA8425 

2018-08-24 Memorandum of Costs submitted 
by RDI for itself & the director 
defendants 

XXXIV JA8426-JA8446 

2018-08-24 RDI's Appendix of Exhibits to 
Memorandum of Costs  

XXXIV, 
XXXV, 
XXXVI 

JA8447-JA8906 

2018-09-05 Notice of Entry of SAO Re Process 
for Filing Motion for Attorney's 
Fees 

XXXVI JA8907-JA8914 

2018-09-05 Cotter Jr.'s Motion to Retax Costs XXXVI JA8915-JA9018
2018-09-07 RDI's Motion for Attorneys' Fees XXXVI, 

XXXVII 
JA9019-JA9101 

2018-09-12 RDI's Motion for Judgment in Its 
Favor 

XXXVII JA9102-JA9107 

2018-09-13 Cotter Jr.'s Notice of Appeal XXXVII JA9108-JA9110
2018-09-14 RDI's Opposition to Cotter Jr.'s 

Motion to Retax Costs
XXXVII JA9111-JA9219 

2018-09-14 RDI's Appendix ISO Opposition to 
Motion to Retax ("Appendix") Part 
1 

XXXVII, 
XXXVIII, 
XXXIX   

JA9220-JA9592 

2018-09-14 RDI's Appendix, Part 2 XXXIX, 
XL, XLI 

JA9593-
JA10063

2018-09-14 RDI's Appendix, Part 3 XLI, 
XLII, 
XLIII

JA10064-
JA10801 
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FOR CASE NOS. 77648 & 76981 

 
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-09-14 RDI's Appendix, Part 4 XLIII, 

XLIV
JA10802-
JA10898

2018-09-14 RDI's Appendix Part 5 XLIV, 
XLV

JA10899-
JA11270

2018-09-14 RDI's Appendix, Part 6 XLV, 
XLVI

JA11271-
JA11475

2018-09-14 RDI's Appendix, Part 7 XLVI, 
XLVII, 
XLVIII, 
XLIX, L 

JA11476-
JA12496 

2018-09-14 RDI's Appendix, Part 8
L, LI, LII 

JA12497-
JA12893

2018-09-14 Suggestion of Death of Gould 
Upon the Record 

LII,  
JA12894-
JA12896

2018-09-24 Cotter Jr.'s Reply to RDI's Opp'n to 
Motion to Retax Costs

LII 
JA12897-
JA12921

2018-09-24 Cotter Jr.'s Appendix of Exhibits 
ISO Reply to RDI's Opposition to 
Motion to Retax Costs

LII, LIII 
JA12922-
JA13112 

2018-10-01 Cotter Jr.'s Opposition to RDI's 
Motion for Judgment in its Favor

LIII 
JA13113-
JA13125

2018-10-02 Transcript of 10-01-18 Hearing on 
Cotter Jr.'s Motion to Retax Costs

LIII 
JA13126-
JA13150

2018-11-02 
 

Cotter Jr.'s Letter to Court 
Objecting to Proposed Order

LIII 
JA13151-
JA13156

2018-11-02 
 

Cotter Jr.'s Errata to Letter to
Court Objecting to Proposed 
Order 

LIII 
JA13157-
JA13162 

2018-11-06 Order Granting in Part Motion to 
Retax Costs & Entering Judgment 
for Costs ("Cost Judgment")

LIII 
JA13163-
JA13167 

2018-11-06 Notice of Entry of Order of Cost 
Judgment 

LIII 
JA13168-
JA13174

2018-11-16 Order Denying RDI's Motion for 
Attorneys' Fees

LIII 
JA13175-
JA13178
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CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
2018-11-06 Order Denying RDI's Motion for 

Judgment in Its Favor
LIII 

JA13179-
JA13182

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Attorneys' Fees

LIII 
JA13183-
JA13190

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Judgment in Its 
Favor 

LIII 
JA13191-
JA13198 

2018-11-26 Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Cost Judgment, for Limited Stay of 
Execution on OST

LIII 
JA13199-
JA13207 

2018-11-30 RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution on OST

LIII 
JA13208-
JA13212 

2018-11-30 Adams and Cotter sisters' Joinder 
to RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution 

LIII 
JA13213-
JA13215 

2018-12-06 Order Re Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Judgment for Costs and for 
Limited Stay  

LIII 
JA13216-
JA13219 

2018-12-06 Cotter Jr.'s Notice of Appeal from 
Cost Judgment 

LIII  
JA13220-
JA13222

2018-12-07 Notice of Entry of Order Re Cotter 
Jr.'s Motion for Reconsideration & 
Amendment of Cost Judgment 
and for Limited Stay 

LIII 
JA13223-
JA13229 

2018-12-14 Cotter Jr.'s Notice of Posting Cost 
Bond on Appeal

LIII 
JA13230-
JA13232
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Date Description Vol. # Page Nos.

2018-06-18 Adams and Cotter sisters' Joinder 
to RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII, 
XXXIII 

JA7928-
JA8295 

2018-11-30 Adams and Cotter sisters' Joinder 
to RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution 

LIII 
JA13213-
JA13215 

2018-01-04 Adams and Cotter sisters' Motion 
for Judgment as a Matter of Law 

XXV 

JA6192-
JA6224 

(FILED 
UNDER 

SEAL 
JA6224A-F) 

2018-06-01 Adams and Cotter sisters' Motion 
for Summary Judgment 
("Ratification MSJ")

XXIX 
JA7173-
JA7221 

2018-05-15 Adams and Cotter sisters' Motion 
to Compel Production of Docs re 
Expert Fee Payments on OST

XXVIII, 
XXIX 

JA6938-
JA7078 

2018-05-18 Adams and Cotter sisters' Pre-
Trial Memo 

XXIX 
JA7088-
JA7135

2018-06-15 Adams and Cotter sisters' Reply 
ISO of Ratification MSJ

XXXII 
JA7841-
JA7874

2015-06-18 Amended AOS - Douglas 
McEachern 

I JA32-JA33 

2015-06-18 Amended AOS - Edward Kane I JA34-JA35
2015-06-18 Amended AOS - Ellen Cotter I JA36-JA37
2015-06-18 Amended AOS - Guy Adams I JA38-JA39
2015-06-18 Amended AOS - Margaret Cotter I JA40-JA41
2015-06-18 Amended AOS - RDI I JA42-JA43
2015-06-18 Amended AOS – Timothy Storey I JA44-JA45
2015-06-18 Amended AOS – William Gould I JA46-JA47
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2018-04-24 Bannett's Declaration ISO Gould's 
Opposition to Motion to Compel

XXVII 
JA6572-
JA6581

2016-04-05 Codding and Wrotniak's Answer 
to T2 Plaintiffs' First Amended 
Complaint 

II 
JA439-
JA462 

2015-06-12 Complaint   I JA1-JA31
2016-10-17 Cotter Jr.'s Appendix of Exhibits 

ISO Opposition to Gould's MSJ 
XVIII 

JA4458-
JA4517

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Individual 
Defendants' Partial MSJ No. 1 XVII, 

XVIII 

JA4143-
JA4311 

(FILED 
UNDER 

SEAL 
JA4151A-C)

2016-10-17 Cotter Jr.'s Appendix of Exhibits 
ISO Opposition to Individual 
Defendants' Partial MSJ No. 2

XVIII 
JA4312-
JA4457 

2018-09-24 Cotter Jr.'s Appendix of Exhibits 
ISO Reply to RDI's Opposition to 
Motion to Retax Costs

LII, LIII 
JA12922-
JA13112 

2018-11-02 
 

Cotter Jr.'s Errata to Letter to 
Court Objecting to Proposed 
Order 

LIII 
JA13157-
JA13162 

2018-11-02 
 

Cotter Jr.'s Letter to Court 
Objecting to Proposed Order

LIII 
JA13151-
JA13156

2018-04-23 Cotter Jr.'s Motion for Omnibus 
Relief on OST 

XXVI, 
XXVII 

JA6432-
JA6561 

(FILED 
UNDER 

SEAL 
JA6350A; 

JA6513A-C) 

2016-09-23 Cotter Jr.'s Motion for Partial 
Summary Judgment ("MPSJ")

XIV, XV 
JA3337-
JA3697
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2018-11-26 Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Cost Judgment, for Limited Stay of 
Execution on OST

LIII 
JA13199-
JA13207 

2017-12-19 Cotter Jr.'s Motion for 
Reconsideration of Ruling on 
Partial MSJ Nos. 1, 2 & 3 and 
Gould's MSJ on OST ("Motion for 
Reconsideration")

XXIII, 
XXIV 

JA5793-
JA5909 

2018-06-12 Cotter Jr.'s Motion for Relief Based 
on Noncompliance with Court's 
May 2, 2018 Rulings on OST 
("Motion for Relief")

XXXI 
JA7569-
JA7607 

2017-12-29 Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay on OST

XXV 
JA6092-
JA6106

2018-04-18 Cotter Jr.'s Motion to Compel 
(Gould) 

XXV, 
XXVI 

JA6298-
JA6431

2018-06-08 Cotter Jr.'s Motion to Compel on 
OST  

XXIX, 
XXX, 
XXXI 

JA7222-
JA7568 

2018-09-05 Cotter Jr.'s Motion to Retax Costs
XXXVI 

JA8915-
JA9018

2017-12-28 Cotter Jr.'s Motion to Stay on OST 
XXV 

JA6072-
JA6080

2018-02-01 Cotter Jr.'s Notice of Appeal
XXV 

JA6295-
JA6297

2018-09-13 Cotter Jr.'s Notice of Appeal
XXXVII 

JA9108-
JA9110

2018-12-06 Cotter Jr.'s Notice of Appeal from 
Cost Judgment

LIII 
JA13220-
JA13222

2018-12-14 Cotter Jr.'s Notice of Posting Cost 
Bond on Appeal

LIII 
JA13230-
JA13232

2018-01-05 Cotter Jr.'s Opposition to 
Defendants' Motion for Judgment 
as a Matter of Law

XXV 
JA6229-
JA6238 
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2016-10-13 Cotter Jr.'s Opposition to Gould's 
MSJ 

XVI 
JA4015-
JA4051

2018-05-18 Cotter Jr.'s Opposition to Motion 
to Compel Production of Docs re 
Expert Fee Payments 

XXIX 
JA7079-
JA7087 

2016-10-13 Cotter Jr.'s Opposition to Partial 
MSJ No. 1 

XVI, 
XVII 

JA4052-
JA4083

2018-06-13 Cotter Jr.'s Opposition to 
Ratification MSJ

XXXI 
JA7608-
JA7797

2018-06-13 Cotter Jr.'s Opposition to RDI's 
Demand Futility Motion

XXXI, 
XXXII 

JA7798-
JA7840

2018-10-01 Cotter Jr.'s Opposition to RDI's 
Motion for Judgment in its Favor

LIII 
JA13113-
JA13125

2018-05-11 Cotter Jr.'s Opposition to RDI's 
Motion for Leave to File Motion 

XXVIII 
JA6816-
JA6937

2018-01-05 Cotter Jr.'s Opposition to RDI's 
Motion to Dismiss for Failure to 
Show Demand Futility

XXV 
JA6225-
JA6228 

2018-05-18 Cotter Jr.'s Pre-Trial Memo
XXIX 

JA7136-
JA7157

2018-06-18 Cotter Jr.'s Reply ISO Motion for 
Relief Re: 05-02-18 Rulings

XXXIII, 
XXXIV 

JA8302-
JA8342

2018-01-03 Cotter Jr.'s Reply ISO Motion for 
Rule 54(b) Certification and Stay

XXV 
JA6171-
JS6178

2018-04-27 Cotter Jr.'s Reply ISO Motion to 
Compel (Gould)

XXVII 
JA6582-
JA6599

2018-09-24 Cotter Jr.'s Reply to RDI's Opp'n to 
Motion to Retax Costs

LII 
JA12897-
JA12921

2016-09-02 Cotter Jr.'s Second Amended 
Verified Complaint

III 
JA519-
JA575

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 1 & 
2 & Gould MSJ 

XXI 
JA5094-
JA5107 
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2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
3 & Gould MSJ

XXI, 
XXII 

JA5300-
JA5320 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
5 & Gould MSJ

XXI 
JA5119-
JA5134 

2017-12-01 Cotter Jr.'s Supplemental 
Opposition to Partial MSJ Nos. 2 & 
6 & Gould MSJ

XXI 
JA5253-
JA5264 

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 2  

XVII 
JA4084-
JA4111

2016-10-13 Cotter, Jr.'s Opposition to Partial 
MSJ No. 6  

XVII 
JA4112-
JA4142

2017-12-27 Declaration of Bannett ISO Gould's 
Opposition to Cotter Jr.'s Motion 
for Reconsideration 

XXIV, 
XXV 

JA5987-
JA6064 

2016-10-21 Declaration of Bannett ISO Gould's 
Reply ISO MSJ 

XIX 
JA4636-
JA4677

2017-12-05 Declaration of Bannett ISO Gould's 
Supplemental Reply ISO MSJ

XXII, 
XXIII 

JA5555-
JA5685

2018-01-05 Declaration of Krum ISO Cotter 
Jr.'s Opposition to Motion for 
Judgment as a Matter of Law

XXV 
JA6239-
JA6244 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 1 & 2 & Gould 
MSJ   

XXI 
JA5108-
JA5118 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 5 & Gould 
MSJ 

XXI 
JA5135-
JA5252 

2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
Partial MSJ Nos. 2 & 6 & Gould 
MSJ 

XXI 
JA5265-
JA5299 
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2017-12-01 Declaration of Levin ISO Cotter 
Jr.'s Supplemental Opposition to 
So-Called MSJ Nos. 2 & 3 & Gould 
MSJ 

XXII 
JA5321-
JA5509 

2016-09-23 Defendant William Gould 
("Gould")'s MSJ 

III, IV, 
V, VI 

JA576-
JA1400

2018-08-14 Findings of Fact and Conclusions 
of Law and Judgment 

XXXIV 
JA8401-
JA8411

2017-10-04 First Amended Order Setting Civil 
Jury Trial, Pre-Trial Conference, 
and Calendar Call

XX 
JA4928-
JA4931 

2015-10-22 First Amended Verified Complaint
II 

JA263-
JA312

2018-04-24 Gould's Declaration ISO 
Opposition to Motion to Compel

XXVII 
JA6569-
JA6571

2017-10-17 Gould's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX 
JA4975-
JA4977 

2018-06-18 Gould's Joinder to RDI's 
Combined Opposition to Cotter 
Jr.'s Motion to Compel & Motion 
for Relief 

XXXIII 
JA8296-
JA8301 

2017-12-27 Gould's Opposition to Cotter Jr.'s 
Motion for Reconsideration 

XXIV 
JA5982-
JA5986

2018-04-24 Gould's Opposition to Cotter Jr.'s 
Motion to Compel 

XXVII 
JA6562-
JA6568

2016-10-21 Gould's Reply ISO MSJ 
XIX 

JA4610-
JA4635

2017-12-01 Gould's Request For Hearing on  
Previously-Filed MSJ 

XXI 
JA5078-
JA5093 

2017-12-04 Gould's Supplemental Reply ISO 
of MSJ 

XXII 
JA5538-
JA5554

2017-11-28 Individual Defendants' Answer to 
Cotter Jr.'s Second Amended 
Complaint 

XX, XXI 
JA5048-
JA5077 
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2016-03-14 Individual Defendants' Answer to 
Cotter's First Amended Complaint 

II 
JA375-
JA396

2017-10-11 Individual Defendants' Motion for 
Evidentiary Hearing Re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX 
JA4932-
JA4974 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 1) 
Re: Plaintiff's Termination and 
Reinstatement Claims ("Partial 
MSJ No. 1) 

VI, VII, 
VIII, IX 

JA1486-
JA2216 

(FILED 
UNDER 

SEAL 
JA2136A-D) 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 2) 
Re: The Issue of Director 
Independence ("Partial MSJ No. 2") IX, X 

JA2217-
JA2489 

(FILED 
UNDER 

SEAL 
JA2489A-

HH)  

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 3) 
On Plaintiff's Claims Related to the 
Purported Unsolicited Offer 
("Partial MSJ No. 3")

X, XI 
JA2490-
JA2583 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 4) 
On Plaintiff's Claims Related to the 
Executive Committee ("Partial MSJ 
No. 4") 

XI 
JA2584-
JA2689 

2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 5) 
On Plaintiff's Claims Related to the 
Appointment of Ellen Cotter as 
CEO ("Partial MSJ No. 5")

XI, XII 
JA2690-
JA2860 
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2016-09-23 Individual Defendants' Motion for 
Partial Summary Judgment (No. 6) 
Re Plaintiff's Claims Re Estate's 
Option Exercise, Appointment of 
Margaret Cotter, Compensation 
Packages of Ellen Cotter and 
Margaret Cotter, and related 
claims Additional Compensation 
to Margaret Cotter and Guy 
Adams ("Partial MSJ No. 6")

XII, XIII, 
XIV 

JA2861-
JA3336 

2015-09-03 Individual Defendants' Motion to 
Dismiss Complaint 

I 
JA149-
JA237

2016-10-26 Individual Defendants' Objections 
to Declaration of Cotter, Jr. 
Submitted in Opposition to Partial 
MSJs  

XIX 
JA4725-
JA4735 

2017-12-26 Individual Defendants' Opposition 
to Cotter Jr.'s Motion For 
Reconsideration 

XXIV 
JA5910-
JA5981 

2018-01-02 Individual Defendants' Opposition 
to Cotter Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV 
JA6132-
JA6139 

2016-10-13 Individual Defendants' Opposition 
to Cotter Jr.'s MPSJ

XVI JA3815-
JA3920

2016-10-21 Individual Defendants' Reply ISO 
of Partial MSJ No. 1 

XVIII 
JA4518-
JA4549

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ No. 2

XVIII, 
XIX 

JA4550-
JA4567

2016-10-21 Individual Defendants' Reply ISO 
Partial MSJ Nos. 3, 4, 5, and 6 XIX 

JA4678–
JA4724 

2017-12-04 Individual Defendants' Reply ISO 
Renewed Partial MSJ Nos. 1 & 2 

XXII 
JA5510-
JA5537

2017-11-09  Individual Defendants'
Supplement to Partial MSJ Nos. 1, 
2, 3, 5, and 6 

XX 
JA4981-
JA5024 
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2017-12-08 Joint Pre-Trial Memorandum
XXIII 

JA5686-
JA5717

2018-08-24 Memorandum of Costs submitted 
by RDI for itself & the director 
defendants 

XXXIV 
JA8426-
JA8446 

2016-09-23 MIL to Exclude Expert Testimony 
of Steele, Duarte-Silva, Spitz,  
Nagy, & Finnerty 

VI 
JA1401-
JA1485 

2015-08-10 Motion to Dismiss Complaint I JA48-JA104
2018-08-16 Notice of Entry of Findings of Fact 

and Conclusions of Law and 
Judgment 

XXXIV 
JA8412-
JA8425 

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Attorneys' Fees

LIII 
JA13183-
JA13190

2018-11-20 Notice of Entry of Order Denying 
RDI's Motion for Judgment in Its 
Favor 

LIII 
JA13191-
JA13198 

2018-01-04 Notice of Entry of Order Granting 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV 
JA6182-
JA6188 

2018-11-06 Notice of Entry of Order of Cost 
Judgment 

LIII 
JA13168-
JA13174

2018-12-07 Notice of Entry of Order Re Cotter 
Jr.'s Motion for Reconsideration & 
Amendment of Cost Judgment 
and for Limited Stay 

LIII 
JA13223-
JA13229 

2017-12-29 Notice of Entry of Order Re 
Individual Defendants' Partial 
MSJs, Gould's MSJ, and MIL 

XXV 
JA6081-
JA6091 

2016-12-22 Notice of Entry of Order Re Partial 
MSJ Nos. 1-6 and MIL to Exclude 
Expert Testimony

XX 
JA4921-
JA4927 

2018-09-05 Notice of Entry of SAO Re Process 
for Filing Motion for Attorney's 
Fees 

XXXVI 
JA8907-
JA8914 
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2018-01-04 Order Denying Cotter Jr.'s Motion 
for Reconsideration and Stay

XXV 
JA6189-
JA6191

2018-11-16 Order Denying RDI's Motion for 
Attorneys' Fees

LIII 
JA13175-
JA13178

2018-11-06 Order Denying RDI's Motion for 
Judgment in Its Favor

LIII 
JA13179-
JA13182

2015-10-12 Order Denying RDI's Motion to 
Compel Arbitration

II 
JA257-
JA259

2018-01-04 Order Granting Cotter Jr.'s Motion 
for Rule 54(b) Certification 

XXV 
JA6179-
JA6181

2016-10-03 Order Granting Cotter Jr.'s Motion 
to Compel Production of 
Documents & Communications Re 
the Advice of Counsel Defense

XV 
JA3698-
JA3700 

2018-07-12 Order Granting in Part Cotter Jr.'s 
Motion for Omnibus Relief & 
Motion to Compel

XXXIV 
JA8398-
JA8400 

2018-07-12 Order Granting In Part Cotter Jr.'s 
Motion to Compel (Gould) & 
Motion for Relief

XXXIV 
JA8395-
JA8397 

2018-11-06 Order Granting in Part Motion to 
Retax Costs & Entering Judgment 
for Costs ("Cost Judgment")

LIII 
JA13163-
JA13167 

2018-12-06 Order Re Cotter Jr.'s Motion for 
Reconsideration & Amendment of 
Judgment for Costs and for 
Limited Stay  

LIII 
JA13216-
JA13219 

2016-10-03 Order Re Cotter Jr.'s Motion to 
Permit Certain Discovery re 
Recent "Offer" 

XV 
JA3701-
JA3703 

2016-12-21 Order Re Individual Defendants' 
Partial MSJ Nos. 1–6 and MIL to 
Exclude Expert Testimony 

XX 
JA4917-
JA4920 
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2017-12-28 Order Re Individual Defendants' 
Partial MSJs, Gould's MSJ, and 
MILs 

XXV 
JA6065-
JA6071 

2015-10-19 Order Re Motion to Dismiss 
Complaint 

II 
JA260-
JA262

2016-12-20 
 

RDI's Answer to Cotter Jr.'s 
Second Amended Complaint

XX 
JA4891-
JA4916

2016-03-29 RDI's Answer to Cotter, Jr.'s First 
Amended Complaint

II 
JA397-
JA418

2016-03-29 RDI's Answer to T2 Plaintiffs' First 
Amended Complaint

II 
JA419-
JA438

2018-08-24 RDI's Appendix of Exhibits to 
Memorandum of Costs  

XXXIV, 
XXXV, 
XXXVI 

JA8447-
JA8906 

2018-09-14 RDI's Appendix ISO Opposition to 
Motion to Retax ("Appendix") Part 
1 

XXXVII, 
XXXVIII
, XXXIX 

JA9220-
JA9592 

2018-09-14 RDI's Appendix, Part 2 XXXIX, 
XL, XLI 

JA9593-
JA10063

2018-09-14 RDI's Appendix, Part 3 XLI, 
XLII, 
XLIII 

JA10064-
JA10801 

2018-09-14 RDI's Appendix, Part 4 XLIII, 
XLIV 

JA10802-
JA10898

2018-09-14 RDI's Appendix Part 5 XLIV, 
XLV 

JA10899-
JA11270

2018-09-14 RDI's Appendix, Part 6 XLV, 
XLVI 

JA11271-
JA11475

2018-09-14 RDI's Appendix, Part 7 XLVI, 
XLVII, 
XLVIII, 
XLIX, L 

JA11476-
JA12496 

2018-09-14 RDI's Appendix, Part 8
L, LI, LII 

JA12497-
JA12893
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2018-06-18 RDI's Combined Opposition to 
Cotter Jr.'s Motion to Compel & 
Motion for Relief

XXXII 
JA7875-
JA7927 

2019-10-21 RDI's Consolidated Reply ISO 
Individual Defendants' Partial MSJ 
Nos. 3, 4, 5 & 6

XIX 
JA4589-
JA4603 

2018-01-03 RDI's Errata to Joinder to 
Individual Defendants' Opposition 
to Motion for Rule 54(b) 
Certification and Stay

XXV 
JA6153-
JA6161 

2016-10-13 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s MPSJ 

XVI 
JA3921-
JA4014 

2018-01-03 RDI's Joinder to Individual 
Defendants' Opposition to Cotter 
Jr.'s Motion for Rule 54(b) 
Certification and Stay

XXV 
JA6140-
JA6152 

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 1 

XV 
JA3707-
JA3717

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 2 

XV 
JA3718-
JA3739

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 3

XV JA3740-
JA3746

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 4

XV JA3747-
JA3799

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 5

XV JA3800-
JA3805

2016-10-03 RDI's Joinder to Individual 
Defendants' Partial MSJ No. 6 

XV, XVI JA3806-
JA3814

2017-11-21 RDI's Joinder to Individual 
Defendants' Supplement to Partial 
MSJ Nos. 1, 2, 3, 5 & 6

XX 
JA5025-
JA5027 

2016-10-03 RDI's Joinder to MIL to Exclude 
Expert Testimony

XV 
JA3704-
JA3706
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2017-10-18 RDI's Joinder to Motion for 
Evidentiary Hearing re Cotter Jr.'s 
Adequacy as Derivative Plaintiff

XX 
JA4978-
JA4980 

2018-09-07 RDI's Motion for Attorneys' Fees XXXVI, 
XXXVII 

JA9019-
JA9101

2018-09-12 RDI's Motion for Judgment in Its 
Favor 

XXXVII 
JA9102-
JA9107

2015-08-31 RDI's Motion to Compel 
Arbitration 

I 
JA127-
JA148

2018-01-03 RDI's Motion to Dismiss for 
Failure to Show Demand Futility

XXV 
JA6162-
JA6170

2018-11-30 RDI's Opposition to Cotter Jr.'s 
Motion for Reconsideration and 
Response to Motion for Limited 
Stay of Execution on OST

LIII 
JA13208-
JA13212 

2018-09-14 RDI's Opposition to Cotter Jr.'s 
Motion to Retax Costs

XXXVII 
JA9111-
JA9219

2018-04-27 RDI's Opposition to Cotter's 
Motion for Omnibus Relief

XXVII 
JA6600-
JA6698

2016-10-21 RDI's Reply ISO Gould's MSJ
XIX 

JA4604-
JA4609

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 1 

XIX 
JA4568-
JA4577

2016-10-21 RDI's Reply ISO Individual 
Defendants' Partial MSJ No. 2

XIX 
JA4578-
JA4588

2015-08-20 Reading International, Inc. 
("RDI")'s Joinder to Margaret 
Cotter, Ellen Cotter, Douglas 
McEachern, Guy Adams, & 
Edward Kane ("Individual 
Defendants") Motion to Dismiss 
Complaint  

I 
JA105-
JA108 

2015-11-10 Scheduling Order and Order 
Setting Civil Jury Trial, Pre-Trial 
Conference and Calendar Call

II 
JA313-
JA316 
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2018-05-04 Second Amended Order Setting 
Jury Trial, Pre-trial Conference, 
and Calendar Call

XXVII 
JA6724-
JA6726 

2016-06-21 Stipulation and Order to Amend 
Deadlines in Scheduling Order 

II 
JA463-
JA468

2018-09-14 Suggestion of Death of Gould 
Upon the Record 

LII, 
JA12894-
JA12896

2016-02-12 T2 Plaintiffs' First Amended 
Complaint  

II 
JA317-
JA355

2015-08-28 T2 Plaintiffs' Verified Shareholder 
Derivative Complaint 

I 
JA109-
JA126

2015-10-06 Transcript of 9-10-15 Hearing on 
Defendants' Motion to Dismiss & 
Plaintiff Cotter Jr. ("Cotter Jr.")'s 
Motion for Preliminary Injunction

I, II 
JA238-
JA256 

2016-02-23 Transcript of 2-18-16 Hearing on 
Motion to Compel & Motion to 
File Document Under Seal

II 
JA356-
JA374 

2016-06-23 Transcript of 6-21-16 Hearing on 
Defendants' Motion to Compel & 
Motion to Disqualify T2 Plaintiffs

II 
JA469-
JA493 

2016-08-11 Transcript of 8-9-16 Hearing on 
Cotter Jr.'s Motion for Partial 
Summary Judgment, Motion to 
Compel & Motion to Amend

II, III 
JA494-
JA518 

2016-11-01 Transcript of 10-27-16 Hearing on 
Motions 

XIX, XX 
JA4736-
JA4890

2017-11-27 Transcript of 11-20-17 Hearing on 
Motion for Evidentiary Hearing re 
Cotter Jr.'s Adequacy & Motion to 
Seal  

XX 
JA5028-
JA5047 

2017-12-11 Transcript of 12-11-2017 Hearing 
on [Partial] MSJs, MILs, and Pre-
Trial Conference

XXIII 
JA5718-
JA5792 
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2017-12-29 Transcript of 12-28-17 Hearing on 
Motion for Reconsideration and 
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XXV 
JA6107-
JA6131 

2018-01-05 Transcript of 1-4-18 Hearing on 
Cotter Jr.'s Motion for Rule 54(b) 
Certification  

XXV 
JA6245-
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2018-01-08 Transcript of Hearing on Demand 
Futility Motion and Motion for 
Judgment  

XXV 
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XXV 
JA6281-
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2018-05-03 Transcript of 4-30-18 Hearing on 
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XXVII 
JA6699-
JA6723

2018-05-07 Transcript of 5-2-18 Hearing on 
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2018-05-24  Transcript of 05-21-18 Hearing on 
Adams and Cotter sisters' Motion 
to Compel 

XXIX 
JA7158-
JA7172 

2018-06-20 Transcript of 06-19-18 Omnibus 
Hearing on discovery motions and 
Ratification MSJ 

XXXIV 
JA8343-
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2018-10-02 Transcript of 10-01-18 Hearing on 
Cotter Jr.'s Motion to Retax Costs

LIII 
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77. Defendants admit that the RDI Board did not vote on the termination of Plaintiff at 

the RDI Board meeting on May 21, 2015.  Defendants deny the allegations of paragraph 77 of the 

Complaint in all other respects.

78. Defendants admit that Harry Susman transmitted a settlement offer to Adam

Streisand.  Defendants deny the allegations of paragraph 78 of the Complaint in all other respects.

79. To the extent that the allegations of paragraph 79 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 79 of the Complaint in all other respects.

80. Defendants deny the allegations of paragraph 80 of the Complaint.

81. The allegations of paragraph 81 of the Complaint are purportedly based on written 

documents, which speak for themselves.  Defendants deny the remaining allegations of paragraph 

81 of the Complaint.

82. Defendants deny the allegations of paragraph 82 of the Complaint. 

83. Defendants are without knowledge or information sufficient to form a belief as to 

the truth of the allegations of paragraph 83 of the Complaint, and therefore deny them.

84. Defendants admit that Plaintiff was present at the RDI Board meeting on May 29, 

2015.  Defendants admit that Guy Adams made a motion to remove Plaintiff from his position as 

President and CEO of RDI.  Defendants admit that Plaintiff questioned the independence of Guy 

Adams.  Defendants deny the allegations of paragraph 84 of the Complaint in all other respects.

85. Defendants are without knowledge or information sufficient to form a belief as to 

the truth of the allegations of paragraph 85 of the Complaint, and therefore deny them.

86. Defendants deny the allegations of paragraph 86 of the Complaint.

87. Defendants admit that James Cotter, Jr. was advised that the RDI Board meeting 

would be adjourned until about 6:00 p.m. that evening.  Defendants deny the allegations of 

paragraph 87 of the Complaint in all other respects. 

88. Defendants admit that the RDI Board meeting reconvened at approximately 6:00 

p.m.  Defendants admit that Ellen Cotter reported that she, Margaret Cotter, and Plaintiff had 

reached an “agreement-in-principle.”  Defendants admit that Ellen Cotter read some of the 

JA5059Docket 75053   Document 2019-36505
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“agreement-in-principle” to the RDI Board.  Defendants admit that the RDI Board did not vote on 

the termination of Plaintiff at the RDI Board meeting on May 29, 2015.  Defendants admit that the 

RDI Board meeting was adjourned.  Defendants deny the allegations of paragraph 88 of the 

Complaint in all other respects.

89. Defendants admit that on or about June 3, 2015, Harry Susman transmitted a 

document to counsel for James Cotter, Jr., Adam Streisand.  Defendants deny the allegations of 

paragraph 89 of the Complaint in all other respects. 

90. Defendants deny the allegations of paragraph 90 of the Complaint. 

91. Defendants deny the allegations of paragraph 91 of the Complaint. 

92. To the extent that the allegations of paragraph 92 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 92 of the Complaint in all other respects. 

93. To the extent that the allegations of paragraph 93 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the remaining 

allegations of paragraph 93 of the Complaint. 

94. Defendants admit an RDI Board meeting was held on June 12, 2015.  Defendants 

admit that Guy Adams, Edward Kane, and Douglas McEachern voted to terminate Plaintiff.  

Defendants admit that Timothy Storey and William Gould voted against terminating Plaintiff.  

Defendants admit that Ellen Cotter was elected interim CEO.  Defendants deny the allegations of 

paragraph 94 of the Complaint in all other respects. 

95. Defendants admit that no candidate was offered the position of Director of Real 

Estate.  Defendants admit that the Company decided to put the search for a Director of Real Estate 

on hold.  Defendants deny the allegations of paragraph 95 of the Complaint in all other respects. 

96. Defendants deny the allegations of paragraph 96 of the Complaint. 

97. Defendants deny the allegations of paragraph 97 of the Complaint.

98. Defendants deny the allegations of paragraph 98 of the Complaint.

99. Defendants deny the allegations of paragraph 99 of the Complaint.  

100. Defendants deny the allegations of paragraph 100 of the Complaint. 

JA5060
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101. To the extent that the allegations of paragraph 101 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 101 of the Complaint in all other respects.

102. Defendants admit that at least forty one percent (41%) of RDI’s Class B voting 

stock is held in the name of the James J. Cotter Living Trust.  Defendants admit that the James J. 

Cotter Living Trust became irrevocable upon James J. Cotter, Sr.’s death in September 2014.  

Defendants admit that who has authority to vote the RDI Class B voting stock held in the name of 

the James J. Cotter Living Trust is a subject of dispute in the California trust and estate litigation 

between Ellen Cotter and Margaret Cotter, on one hand, and Plaintiff, on the other hand.  The 

allegations of paragraph 102 of the Complaint related to Section 15620 of the California Probate 

Code constitute conclusions of law to which no responsive pleading is required.  To the extent a 

response is deemed required, the allegations of paragraph 102 of the Complaint related to Section 

15620 of the California Probate Code are denied.  Defendants deny the allegations of paragraph 

102 of the Complaint in all other respects.

103. Defendants deny the allegations of paragraph 103 of the Complaint.

104. Defendants admit that in April 2015, Ellen Cotter and Margaret Cotter exercised 

options to acquire 50,000 and 35,100 shares of RDI Class B stock, respectively.  Defendants admit 

that in September 2015, Ellen Cotter and Margaret Cotter, acting in the capacities as the Co-

Executors of the Cotter Estate, exercised on behalf of the Cotter Estate an option held by the Cotter 

Estate to acquire 100,000 shares of RDI Class B voting stock.  Defendants admit that Class A 

shares were used to pay for the exercise of the Cotter Estate’s option.  Defendants deny the 

allegations of paragraph 104 of the Complaint in all other respects. 

105. Defendants deny the allegations of paragraph 105 of the Complaint.

106. Defendants deny the allegations of paragraph 106 of the Complaint.

107. Defendants admit that Edward Kane is and Guy Adams was a member of the 

Compensation Committee.  Defendants admit that the Compensation Committee authorized the 

use of Class A shares to pay for the exercise the Cotter Estate’s option to acquire 100,000 shares 

of Class B stock.  Defendants admit that Edward Kane and Guy Adams have acknowledged 
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receiving advice from legal counsel, including in-house counsel Craig Tompkins, regarding 

Compensation Committee decision-making.  Defendants admit that Timothy Storey was a member 

of the Compensation Committee.  Defendants admit that Timothy Storey did not attend a meeting 

of the Compensation Committee.  Defendants deny the allegations of paragraph 107 of the 

Complaint in all other respects.

108. Defendants deny the allegations of paragraph 108 of the Complaint.

109. To the extent that the allegations of paragraph 109 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the remaining 

allegations of paragraph 109 of the Complaint. 

110. Defendants admit that in December 2014, the District Court of Clark County, 

Nevada, appointed Ellen Cotter and Margaret Cotter as co-executors of the Cotter 

Estate. Defendants deny the allegations of paragraph 110 of the Complaint in all other respects. 

111. To the extent that the allegations of paragraph 111 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the remaining 

allegations of paragraph 111 of the Complaint.

112. Defendants admit that in April 2015, Ellen Cotter exercised an option to acquire 

50,000 shares of RDI Class B stock.  Defendants admit that Class A shares were used to pay for 

the exercise.  To the extent that the allegations of paragraph 112 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 112 of the Complaint in all other respects. 

113. Defendants admit that in April 2015, Margaret Cotter exercised options to acquire 

35,100 shares of RDI Class B stock.  Defendants admit that Class A shares were used to pay for 

the exercise.  To the extent that the allegations of paragraph 113 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 113 of the Complaint in all other respects. 

114. Defendants deny the allegations of paragraph 114 of the Complaint. 
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115. To the extent that the allegations of paragraph 115 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 115 of the Complaint in all other respects.

116. To the extent that the allegations of paragraph 116 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the remaining 

allegations of paragraph 116 of the Complaint.  

117. To the extent that the allegations of paragraph 117 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the remaining 

allegations of paragraph 117 of the Complaint.

118. Defendants deny the allegations of paragraph 118 of the Complaint. 

119. Defendants deny the allegations of paragraph 119 of the Complaint. 

120. Defendants deny the allegations of paragraph 120 of the Complaint. 

121. Defendants deny the allegations of paragraph 121 of the Complaint. 

122. Defendants admit that a candidate for RDI’s Board withdrew from consideration.  

Defendants admit that Ellen Cotter also knows the candidate’s wife and child.  Defendants admit 

that the candidate had done business with RDI and that Ellen Cotter had known the candidate for 

years.  To the extent that the allegations of paragraph 122 of the Complaint are purportedly based 

on written documents, the documents speak for themselves.  Defendants deny the allegations of 

paragraph 122 of the Complaint in all other respects.

123. Defendants admit that Ellen Cotter proposed Judy Codding as a candidate for RDI’s 

Board of Directors.  Defendants admit that Judy Codding had not previously served as a director 

of a public company.  Defendants deny the allegations of paragraph 123 of the Complaint in all 

other respects.  

124. Defendants admit that Mary Cotter knows Judy Codding.  Defendants admit that 

Mary Cotter is the mother of Plaintiff, Ellen Cotter, and Margaret Cotter.  Defendants deny the 

allegations of paragraph 124 of the Complaint in all other respects.
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125. Defendants admit that, with the exception of James Cotter, Jr. and Timothy Storey, 

RDI’s directors voted to add Ms. Codding to RDI’s Board of Directors on October 5, 2015.  

Defendants deny the allegations of paragraph 125 of the Complaint in all other respects.

126. Defendants admit that Edward Kane, Guy Adams, Douglas McEachern, and

William Gould had not personally performed a background check regarding Judy Codding. 

Defendants admit that Edward Kane, Guy Adams, and Douglas McEachern were initially not 

aware of the alleged violations by Judy Codding’s employer.  Defendants admit that Ellen Cotter 

was generally aware of certain of the alleged violations by Judy Codding’s employer.  Defendants 

are without knowledge or information sufficient to form a belief as to the truth of the allegations 

in paragraph 126 of the Complaint related to one of RDI’s shareholder representatives, and 

therefore deny them.  Defendants deny the allegations of paragraph 126 of the Complaint in all 

other respects. 

127. Defendants deny the allegations of paragraph 127 of the Complaint.

128. Defendants deny the allegations of paragraph 128 of the Complaint.

129. Defendants deny the allegations of paragraph 129 of the Complaint. 

130. Defendants deny the allegations of paragraph 130 of the Complaint. 

131. Defendants admit that RDI’s Board of Directors voted to elect Michael Wrotniak 

to fill the vacancy on the Board of Directors.  Defendants deny the allegations of paragraph 131 of 

the Complaint in all other respects.  

132. Defendants admit that Michael Wrotniak is not an expert in cinema operations and 

real estate development.  Defendants admit that Michael Wrotniak had not previously been a 

director of a public company.  Defendants admit that Michael Wrotniak’s wife is a friend of 

Margaret Cotter.  Defendants deny the allegations of paragraph 132 of the Complaint in all other 

respects.

133. Defendants admit that the Special Nominating Committee voted to nominate 

Michael Wrotniak to the RDI Board for nomination.  Defendants are without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations of paragraph 133 

of the Complaint, and therefore deny them.
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134. Defendants deny the allegations of paragraph 134 of the Complaint. 

135. To the extent that the allegations of paragraph 135 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 135 of the Complaint in all other respects.

136. To the extent that the allegations of paragraph 136 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the allegations 

of paragraph 136 of the Complaint in all other respects.

137. Defendants admit that the selection of the search firm was delegated by the RDI 

Board to Ellen Cotter.  Defendants admit that the Search Committee consisted of William Gould, 

Douglas McEachern, Margaret Cotter, and Ellen Cotter.  Defendants admit that Ellen Cotter 

functioned as the chair of the Search Committee until she resigned from the Search Committee.  

Defendants deny the allegations of paragraph 137 of the Complaint in all other respects.

138. Defendants admit that on August 4, 2015, Ellen Cotter advised that the Company 

had retained Korn Ferry to assist the Company in the CEO search.  Defendants deny the allegations 

of paragraph 138 of the Complaint in all other respects.

139. Defendants admit that Korn Ferry interviewed each of the members of the Search 

Committee. Defendants admit that Korn Ferry spoke with Craig Tompkins.  Defendants admit 

that Korn Ferry created a “position specification.”  To the extent that the allegations of paragraph 

139 of the Complaint are purportedly based on written documents, the documents speak for 

themselves.  Defendants deny the allegations of paragraph 139 of the Complaint in all other 

respects.

140. Defendants admit that an initial set of interviews of candidates was set to occur on 

November 13, 2015.  Defendants admit that before the interviews commenced, Ellen Cotter 

informed the Search Committee that she wanted to be a candidate and resigned from the Search 

Committee.  Defendants deny the allegations of paragraph 140 of the Complaint in all other 

respects.

141. Defendants admit that when Ellen Cotter informed the Search Committee that she 

wanted to be a candidate, the other Search Committee members did not discuss whether Margaret 
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Cotter should continue to serve on the Search Committee.  Defendants admit that the Search 

Committee did not seek the advice of counsel in connection with Ellen Cotter’s announcement.  

Defendants deny the allegations of paragraph 141 of the Complaint in all other respects.

142. Defendants deny the allegations of paragraph 142 of the Complaint.

143. Defendants admit that in November and December, the Search Committee 

interviewed several candidates, including Ellen Cotter.  Defendants admit that after the candidates 

were interviewed, the Search Committee reached a consensus that Ellen Cotter would likely be the 

Search Committee’s recommended candidate.  Defendants deny the allegations of paragraph 143 

of the Complaint in all other respects.

144. Defendants admit that the Search Committee held a meeting on December 29, 2015.  

Defendants admit that after discussion, the Search Committee resolved to recommend to the RDI 

Board Ellen Cotter as CEO and President.  Defendants admit that Craig Tompkins was directed to 

prepare a draft report of the Search Committee’s actions and determinations for review and 

approval by the Search Committee and submission to the RDI Board.  To the extent that the 

allegations of paragraph 144 of the Complaint are purportedly based on written documents, the 

documents speak for themselves.  Defendants deny the allegations of paragraph 144 of the 

Complaint in all other respects.

145. Defendants admit the allegations of paragraph 145 of the Complaint.

146. Defendants admit that William Gould reviewed with the RDI Board the Search 

Committee’s recommendation that the RDI Board appoint Ellen Cotter as President and CEO.  

Defendants admit that seven of the nine RDI directors voted to appoint Ellen Cotter as President 

and CEO.  Defendants admit that Plaintiff voted against the motion and Ellen Cotter did not 

participate.  Defendants deny the allegations of paragraph 146 of the Complaint in all other 

respects.

147. To the extent that the allegations of paragraph 147 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the remaining 

allegations of paragraph 147 of the Complaint.  

148. Defendants deny the allegations of paragraph 148 of the Complaint.
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149. Defendants admit that on March 10, 2016, the RDI Board appointed Margaret 

Cotter as Executive Vice President-Real Estate Management and Development-NYC.  Defendants 

admit that Margaret Cotter is responsible for the development of RDI’s properties in New York 

City.  Defendants deny the allegations of paragraph 149 of the Complaint in all other respects.

150. Defendants admit that Margaret Cotter was awarded a compensation package that 

included a base salary of $350,000, and a short term incentive target bonus opportunity of $105,000 

(30% of her base salary).  Defendants admit that Margaret Cotter was granted a long term incentive 

of a stock option for 19,921 shares of Class A common stock and 4,184 restricted stock units under 

the Company’s 2010 Stock Incentive Plan, as amended, which long term incentives vest over a 

four year period.  Defendants deny the allegations of paragraph 150 of the Complaint in all other 

respects.

151. Defendants admit that the Compensation Committee, comprised of Edward Kane, 

Judy Codding, and Guy Adams, and the Audit and Conflicts Committee, comprised of Douglas 

McEachern, Edward Kane, and Michael Wrotniak, each approved an additional one-time payment

to Margaret Cotter totaling $200,000 for services rendered by her to the Company in recent years 

outside of the scope of the Theater Management Agreement, including, but not limited to: (i) 

predevelopment work on the Company’s Union Square and Cinemas 1,2 & 3 properties, (ii) 

management of the New York properties, and (iii) management of Union Square tenant matters.

Defendants deny the remaining allegations of paragraph 151 of the Complaint in all other respects.

152. Defendants admit that the Compensation Committee evaluated the Company’s 

compensation policy for executive officers and outside directors and established a plan that 

encompasses sound corporate practices consistent with the best interests of the Company.  

Defendants deny the allegations of paragraph 152 of the Complaint in all other respects.

153. Defendants admit that the RDI Board adopted a resolution providing that Guy 

Adams be compensated $50,000 in recognition of extraordinary services to the Board of Directors.  

Defendants deny the allegations of paragraph 153 of the Complaint in all other respects. 

154. To the extent that the allegations of paragraph 154 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants admit that the price 
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proposed in the non-binding indication of interest was approximately 34% and 33% greater than 

the prices at which RDI’s Class A and Class B stock opened on May 31, 2016.  Defendants deny 

the allegations of paragraph 154 of the Complaint in all other respects.  

155. To the extent that the allegations of paragraph 155 of the Complaint are purportedly 

based on written documents, the documents speak for themselves.  Defendants deny the remaining 

allegations of paragraph 155 of the Complaint. 

156. Defendants admit that two days after Ellen Cotter received the unsolicited letter, 

the RDI Board discussed the non-binding indication of interest at a duly noticed regular meeting 

of the Board held on June 2, 2016.  Defendants admit that copies of the unsolicited letter were 

distributed to the RDI Board prior to the RDI Board meeting.  Defendants deny the allegations of 

paragraph 156 of the Complaint in all other respects. 

157. Defendants admit that on June 23, 2016, a duly noticed telephonic meeting of the 

RDI Board was held for the sole purpose of discussing the unsolicited letter.  Defendants admit 

that Ellen Cotter presented management’s view that $17 per share was an inadequate price for the 

Company.  Defendants admit that Ellen Cotter advised that adding together the existing value of 

the Company’s cinemas and the appraised value of the Company’s real estate, and subtracting 

RDI’s debt, suggested an net asset value greater than the total equity value indicated in the 

unsolicited letter.  Defendants admit that Ellen Cotter concluded that, in management’s view, the 

interests of the Company and its stockholders would best be served by continuing with the 

implementation of the Company’s business plan and long-term strategic objectives.  Defendants 

admit that, with the exception of Plaintiff, who abstained, each of the other eight directors voted 

in favor of a resolution that stated that the value proposed for the Company in the indication of 

interest was inadequate.  Defendants deny the allegations of paragraph 157 of the Complaint in all 

other respects.

158. Defendants deny the allegations of paragraph 158 of the Complaint.

159. Defendants admit that they did not consult with outside independent financial 

advisors in connection with the non-binding indication of interest.  Defendants deny the allegations 

of paragraph 159 of the Complaint in all other respects.
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160. Defendants deny the allegations of paragraph 160 of the Complaint.

161. Defendants admit that Ellen Cotter and Margaret Cotter did not consult with outside 

independent financial advisors in connection with the non-binding indication of interest.  

Defendants deny the allegations of paragraph 161 of the Complaint in all other respects.

162. Defendants deny the allegations of paragraph 162 of the Complaint.

163. Defendants deny the allegations of paragraph 163 of the Complaint.  

164. Defendants deny the allegations of paragraph 164 of the Complaint.

165. Defendants deny the allegations of paragraph 165 of the Complaint. 

166. To the extent the allegations of paragraph 166 of the Complaint constitute 

conclusions of law, no responsive pleading is required.  To the extent a response is deemed 

required, such allegations of paragraph 166 of the Complaint are denied.  Defendants deny the 

allegations of paragraph 166 of the Complaint in all other respects.

167. To the extent the allegations of paragraph 167 of the Complaint constitute 

conclusions of law, no responsive pleading is required.  To the extent a response is deemed

required, such allegations of paragraph 167 of the Complaint are denied.  Defendants deny the 

allegations of paragraph 167 of the Complaint in all other respects.

168. Defendants deny the allegations of paragraph 168 of the Complaint.

169. Defendants deny the allegations of paragraph 169 of the Complaint. 

170. Defendants deny the allegations of paragraph 170 of the Complaint.

171. Defendants deny the allegations of paragraph 171 of the Complaint. 

172. Defendants deny the allegations of paragraph 172 of the Complaint.

RESPONSE TO “FIRST CAUSE OF ACTION

(For Breach of Fiduciary Duty – Against All Defendants)”

173. Defendants reassert and incorporate their responses to paragraphs 1 through 172 of 

the Complaint.

174. Defendants admit that they are directors of RDI.  To the extent the allegations of 

paragraph 174 of the Complaint constitute conclusions of law, no responsive pleading is required.  
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To the extent a response is deemed required, the allegations of paragraph 174 of the Complaint are 

denied.  Defendants deny the allegations of paragraph 174 of the Complaint in all other respects.

175. The allegations of paragraph 175 of the Complaint constitute conclusions of law to 

which no responsive pleading is required.  To the extent a response is deemed required, the 

allegations of paragraph 175 of the Complaint are denied.  Defendants deny the allegations of 

paragraph 175 of the Complaint in all other respects.

176. The allegations of paragraph 176 of the Complaint constitute conclusions of law to 

which no responsive pleading is required.  To the extent a response is deemed required, the 

allegations of paragraph 176 of the Complaint are denied.  Defendants deny the allegations of 

paragraph 176 of the Complaint in all other respects.

177. Defendants deny the allegations of paragraph 177 of the Complaint. 

178. Defendants deny the allegations of paragraph 178 of the Complaint.

179. Defendants deny that Plaintiff, RDI, or its stockholders have suffered any damages 

by virtue of Defendants’ conduct.

RESPONSE TO “SECOND CAUSE OF ACTION

(Breach of Fiduciary Duty – Against All Defendants)”

180. Defendants reassert and incorporate their responses to paragraphs 1 through 179 of 

the Complaint.

181. Defendants admit that they are directors of RDI.  To the extent the allegations of 

paragraph 181 of the Complaint constitute conclusions of law, no responsive pleading is required.  

To the extent a response is deemed required, the allegations of paragraph 181 of the Complaint are 

denied.  Defendants deny the allegations of paragraph 181 of the Complaint in all other respects.

182. The allegations of paragraph 182 of the Complaint constitute conclusions of law to 

which no responsive pleading is required.  To the extent a response is deemed required, the 

allegations of paragraph 182 of the Complaint are denied.  Defendants deny the allegations of 

paragraph 182 of the Complaint in all other respects.

183. Defendants deny the allegations of paragraph 183 of the Complaint.

184. Defendants deny the allegations of paragraph 184 of the Complaint. 
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185. Defendants deny the allegations of paragraph 185 of the Complaint. 

186. Defendants deny the allegations of paragraph 186 of the Complaint. 

RESPONSE TO “THIRD CAUSE OF ACTION

(Breach of Fiduciary Duty – Against All Defendants)”

187. Defendants reassert and incorporate their responses to paragraphs 1 through 186 of 

the Complaint.

188. Defendants admit that they are directors of RDI.  To the extent the allegations of 

paragraph 188 of the Complaint constitute conclusions of law, no responsive pleading is required.  

To the extent a response is deemed required, the allegations of paragraph 188 of the Complaint are 

denied.  Defendants deny the allegations of paragraph 188 of the Complaint in all other respects.

189. The allegations of paragraph 189 of the Complaint constitute conclusions of law to 

which no responsive pleading is required.  To the extent a response is deemed required, the 

allegations of paragraph 189 of the Complaint are denied.  Defendants deny the allegations of 

paragraph 189 of the Complaint in all other respects.

190. Defendants deny the allegations of paragraph 190 of the Complaint.

191. Defendants deny the allegations of paragraph 191 of the Complaint.

192. Defendants deny the allegations of paragraph 192 of the Complaint. 

RESPONSE TO “FOURTH CAUSE OF ACTION

(Aiding and Abetting Breach of Fiduciary Duty – Against MC and EC)”

193. Defendants reassert and incorporate their responses to paragraphs 1 through 192 of 

the Complaint.

194. Defendants deny the allegations of paragraph 194 of the Complaint.

195. Defendants deny the allegations of paragraph 195 of the Complaint.

196. Defendants deny the allegations of paragraph 196 of the Complaint.

197. Defendants deny the allegations of paragraph 197 of the Complaint.

198. To the extent the allegations of paragraph 198 of the Complaint constitute 

conclusions of law, no responsive pleading is required.  To the extent a response is deemed 
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required, the allegations of paragraph 198 of the Complaint are denied.  Defendants deny the 

allegations of paragraph 198 of the Complaint in all other respects.

199. Defendants deny the allegations of paragraph 199 of the Complaint.

200. Defendants deny the allegations of paragraph 200 of the Complaint. 

RESPONSE TO “IRREPARABLE HARM”

201. Defendants deny the allegations of paragraph 201 of the Complaint.

202. Defendants deny the allegations of paragraph 202 of the Complaint.

RESPONSE TO “PRAYER FOR RELIEF”

203. Responding to the unnumbered WHEREFORE paragraph following paragraph 202 

of the Complaint, Defendants admit that Plaintiff demands and prays for judgment as set forth 

therein, but deny that Defendants caused or contributed to Plaintiff’s or RDI’s alleged injuries and 

further deny that Defendants are liable for damages or any other relief sought in the Complaint.

AFFIRMATIVE DEFENSES

204. Subject to the responses above, Defendants allege and assert the following defenses 

in response to the allegations, undertaking the burden of proof only as to those defenses deemed 

affirmative defenses by law, regardless of how such defenses are denominated herein.  In addition 

to the affirmative defenses described below, subject to their responses above, Defendants 

specifically reserve all rights to allege additional affirmative defenses that become known through 

the course of discovery.

FIRST DEFENSE – FAILURE TO STATE A CAUSE OF ACTION

205. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, for failure to state a cause of action against Defendants under any legal theory.

SECOND DEFENSE – STATUTES OF LIMITATIONS AND REPOSE

206. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, by the applicable statutes of limitations and/or statutes of repose.
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THIRD DEFENSE – LACHES

207. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, by the doctrine of laches, in that Plaintiff waited an unreasonable period of time to file this 

action and this prejudicial delay has worked to the detriment of Defendants.

FOURTH DEFENSE – UNCLEAN HANDS

208. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, by the doctrine of unclean hands.

FIFTH DEFENSE – SPOLIATION

209. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, by Plaintiff’s spoliation of evidence and obstruction of justice.

SIXTH DEFENSE – ILLEGAL CONDUCT AND FRAUD

210. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, by Plaintiff’s own illegal conduct and/or fraud.

SEVENTH DEFENSE – WAIVER, ESTOPPEL, AND ACQUIESCENCE

211. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, by the doctrines of waiver, estoppel, and acquiescence because Plaintiff’s acts, conduct, 

and/or omissions are inconsistent with his requests for relief.

EIGHTH DEFENSE – RATIFICATION AND CONSENT

212. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, because any purportedly improper acts by Defendants, if any, were ratified by Plaintiff and 

his agents, and/or because Plaintiff consented to the same.

NINTH DEFENSE – NO UNLAWFUL ACTIVITY

213. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, because, to the extent any of the activities alleged in the Complaint actually occurred, those 

activities were not unlawful.

TENTH DEFENSE – NO RELIANCE

214. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, because Plaintiff did not justifiably rely on any alleged misrepresentation of Defendants.

JA5073



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 26

ELEVENTH DEFENSE – FAILURE TO PLEAD FRAUD WITH PARTICULARITY

215. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, because Plaintiff failed to plead the alleged fraud with particularity, including but not 

limited to identification of the alleged misrepresentations.

TWELFTH DEFENSE – UNCERTAIN AND AMBIGUOUS

216. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, because it is uncertain and ambiguous as it relates to Defendants.

THIRTEENTH DEFENSE – PRIVILEGE AND JUSTIFICATION

217. The Complaint, and each purported cause of action therein, is barred, in whole or

in part, because the actions complained of, if taken, were at all times reasonable, privileged, and 

justified.

FOURTEENTH DEFENSE – GOOD FAITH AND LACK OF FAULT

218. The Complaint, and each purported cause of action therein, is barred, in whole or 

in part, because, at all times material to the Complaint, Defendants acted in good faith and with 

innocent intent.

FIFTEENTH DEFENSE – NO ENTITLEMENT TO INJUNCTIVE RELIEF

219. Plaintiff is not entitled to injunctive relief because, among other things, he has not 

suffered irreparable harm, he has an adequate remedy at law, and injunctive relief is not supported 

by any purported cause of action alleged in the Complaint and is not warranted by the balance of 

the hardships and/or any other equitable factors.

SIXTEENTH DEFENSE – DAMAGES TOO SPECULATIVE

220. Plaintiff is not entitled to damages of any kind or in any sum or amount whatsoever 

as a result of Defendants’ acts or omissions alleged in the Complaint because any damages sought 

are speculative, uncertain, and not recoverable.

SEVENTEENTH DEFENSE – NO ENTITLEMENT TO PUNITIVE DAMAGES

221. The Complaint, and each purported cause of action alleged therein, fails to support

the recovery of punitive, exemplary, or enhanced damages from Defendants, including because 

such damages are not recoverable under applicable Nevada statutory and common law 
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requirements and are barred by the constitutional limitations, including the Due Process Clause of 

the Fourteenth Amendment and the Eighth Amendment to the United States Constitution.

EIGHTEENTH DEFENSE – MITIGATION OF DAMAGES

222. Plaintiff has failed to properly mitigate the damages, if any, he has sustained, and 

by virtue thereof, Plaintiff is barred, in whole or in part, from maintaining the causes of action 

asserted in the Complaint against Defendant.

NINETEENTH DEFENSE – COMPARATIVE FAULT

223. Plaintiff’s recovery against Defendants is barred, in whole or in part, based on 

principles of comparative fault, including Plaintiff’s own comparative fault.

TWENTIETH DEFENSE – BUSINESS JUDGMENT RULE

224. The Complaint, and each purported cause of action alleged therein, is barred, in 

whole or part, by the business judgment rule.

TWENTY-FIRST DEFENSE – EQUITABLE ESTOPPEL

225. The Complaint, and each purported cause of action alleged therein, is barred, in 

whole or part, by the doctrine of equitable estoppel.

TWENTY-SECOND DEFENSE – ELECTION OF REMEDIES

226. Plaintiff is barred, in whole or in part, from obtaining relief under the Complaint, 

or any of the causes of action or claims therein, that are based on inconsistent positions and/or 

remedies, including but not limited to inconsistent and duplicative claims for equitable and legal 

relief.

TWENTY-THIRD DEFENSE – NEVADA REVISED STATUTE 78.138

227. The Complaint, and each purported cause of action alleged therein, is barred, in 

whole or part, by Nevada Revised Statute 78.138, which provides that a director or officer is not 

individually liable to the corporation or its stockholders or creditors for any damages as a result of 

any act or failure to act in his or her capacity as a director or officer unless it is proven that:  (a)

the director’s or officer’s act or failure to act constituted a breach of his or her fiduciary duties as 

a director or officer; and (b) the breach of those duties involved intentional misconduct, fraud or 

a knowing violation of law.
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TWENTY-FOURTH DEFENSE – FAILURE TO MAKE APPROPRIATE DEMAND

228. The Complaint, and each purported cause of action alleged therein, is barred, in 

whole or part, for failure to make a demand on RDI’s Board of Directors.

TWENTY-FIFTH DEFENSE – CONFLICT OF INTEREST AND 

UNSUITABILITY TO SERVE AS DERIVATIVE REPRESENTATIVE

229. The Complaint, and each purported cause of action alleged therein, is barred, in 

whole or part, because Plaintiff has conflicts of interest and is unsuitable to serve as a derivative 

representative.

WHEREFORE, Defendants request that Plaintiff’s Second Amended Complaint be 

dismissed in its entirety with prejudice, that judgment be entered in favor of Defendants, that 

Defendants be awarded costs and, to the extent provided by law, attorneys’ fees, and any such 

other relief as the Court may deem proper.

Dated this 28th day of November, 2017.

COHEN|JOHNSON|PARKER|EDWARDS

By /s/ H. Stan Johnson

H. Stan Johnson, Esq. 

Christopher Tayback
Marshall M. Searcy
QUINN EMANUEL URQUHART & 
SULLIVAN, LLP
Attorneys for Defendants Margaret Cotter, Ellen 
Cotter, Douglas McEachern, Guy Adams, 
Edward Kane, Judy Codding, and Michael 
Wrotniak
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CERTIFICATE OF SERVICE

I hereby certify that, on November 28, 2017, I caused a true and correct copy of the 

foregoing DEFENDANTS MARGARET COTTER, ELLEN COTTER, GUY ADAMS, 

EDWARD KANE, DOUGLAS McEACHERN, WILLIAM GOULD, JUDY CODDING, 

MICHAEL WROTNIAK’S ANSWER TO PLAINTIFF’S SECOND AMENDED 

COMPLAINT to be served on all interested parties, as registered with the Court’s E-Filing and 

E-Service System.

/s/ Sarah Gondek
An employee of Cohen|Johnson|Parker|Edwards
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DEFENDANT WILLIAM GOULD’S MOTION FOR SUMMARY JUDGMENT

TO ALL PARTIES, COUNSEL, AND THE COURT:

Pursuant to Nevada Rule of Civil Procedure 56, Defendant William Gould, by and through 

his counsel of record, hereby submits this Request for Hearing Date on his previously-filed 

Motion for Summary Judgment. In particular, Gould requests that the hearing on the previously-

filed Motion for Summary Judgment (filed on September 23, 2016) be set for December 11, 2017,

when the Court is hearing motions for summary judgment filed by the other defendants in this 

matter.

This Request is based upon the following Memorandum of Points and Authorities, the 

accompanying Declaration of Shoshana E. Bannett and exhibits thereto, the previously filed 

Motion for Summary Judgment and Reply, the pleadings and papers on file, and any oral 

argument at the time of the hearing on Gould’s Motion for Summary Judgment.

December 1, 2017

BIRD, MARELLA, BOXER, WOLPERT, NESSIM, 
DROOKS, LINCENBERG & RHOW, P.C.

By

Ekwan E. Rhow (admitted pro hac vice)
Shoshana E. Bannett (admitted pro hac vice)
1875 Century Park East, 23rd Floor
Los Angeles, California  90067-2561

MAUPIN, COX & LeGOY
Donald A. Lattin (SBN 693)
Carolyn K. Renner (SBN 9164)

4785 Caughlin Parkway
Reno, NV  89519

Telephone:  (775) 827-2000
Facsimile:  (775) 827-2185

Attorneys for Defendant William Gould
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REQUEST FOR HEARING ON DEFENDANT WILLIAM GOULD’S MOTION FOR SUMMARY JUDGMENT

NOTICE OF MOTION

TO: YURKO, SALVESON & REMZ, P.C., Attorneys for Plaintiff:

PLEASE TAKE NOTICE that Gould’s Previously-filed Motion for Summary Judgment 

will be heard the  day of , 201 , at  in 

Department XI of the above-designated Court, or as soon thereafter as counsel can be heard.

December 1, 2017

BIRD, MARELLA, BOXER, WOLPERT, NESSIM, 
DROOKS, LINCENBERG & RHOW, P.C.

By

Ekwan E. Rhow (admitted pro hac vice)
Shoshana E. Bannett (admitted pro hac vice)
1875 Century Park East, 23rd Floor
Los Angeles, California  90067-2561

MAUPIN, COX & LeGOY
Donald A. Lattin (SBN 693)
Carolyn K. Renner (SBN 9164)

4785 Caughlin Parkway
Reno, NV  89519

Telephone:  (775) 827-2000
Facsimile:  (775) 827-2185

Attorneys for Defendant William Gould

08                     January                  8             8:30   AM
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REQUEST FOR HEARING ON DEFENDANT WILLIAM GOULD’S MOTION FOR SUMMARY JUDGMENT
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Protection Of The Business Judgment Rule...............................................................3 
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for breach of fiduciary duty relating to Cotter, Jr.’s termination. ..................5 

2. There is no evidence to support a separate claim against Gould for 
breach of the duty of candor with respect to SEC filings and press 
releases. ..........................................................................................................6 

3. There is no evidence to support a separate claim against Mr. Gould
for breach of fiduciary duty relating to the appointment of Codding 
and Wrotniak to Reading’s Board of Directors..............................................7 

4. There is no evidence to support a separate claim against Mr. Gould
relating to the appointment of Ellen Cotter as permanent CEO.....................8 
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REQUEST FOR HEARING ON DEFENDANT WILLIAM GOULD’S MOTION FOR SUMMARY JUDGMENT

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Defendant William Gould filed a Motion for Summary Judgment (“Motion”) on

September 23, 2016.  The Court never heard argument on Mr. Gould’s Motion and never issued 

a decision on Mr. Gould’s Motion. See Ex. 1 at 151:20-152:6 (10.26.16 Hrg. Tr.) . Mr. Gould

hereby requests that the Court set a hearing on his Motion on December 11, 2017, which is the 

same day that the motions for summary judgment filed by the other individual defendants will be 

heard.  

Since Mr. Gould’s Motion and reply brief were filed last year, the parties have taken 

additional depositions—including another session of Cotter, Jr.’s deposition. There has also been 

a change to the statute that governs director conduct in Nevada.  Also, and importantly, the parties 

received final deposition transcripts from depositions taken just days before reply briefs were 

filed, including from the deposition of the Plaintiff’s own expert—where he differentiated 

Mr. Gould from the other defendants, and testified that Gould was entitled to the protections of the 

business judgment rule and therefore there should be no further inquiry as to Gould’s conduct.

Given this additional evidence and change in law, Mr. Gould briefly summarizes below how his 

Motion is impacted by these events. 

II. ARGUMENT

A. Under Nevada Law, The Court Does Not Undertake A Substantive Evaluation 

Of The Decisions Of An Independent And Disinterested Director.

Nevada recently amended the statute that governs the conduct and liability of individual 

directors.  Among other changes, the law now makes clear that out-of-state authority cannot 

supplant or modify the plain meaning of the fiduciary duties and liability of directors under 

Nevada law.  Nev. Rev. Stat. § 78.138(2).  Moreover, the law specifies that the failure or refusal of 

a director to conform to the laws or judicial decisions of another jurisdiction does not indicate 

a breach of fiduciary duty.  Id.

Under current Nevada law, individual directors are given broad protections when facing 

breach of fiduciary duty claims.  First, directors, “in deciding upon matters of business, are 
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presumed to act in good faith, on an informed basis and with a view to the interests of the 

corporation.” Nev. Rev. Stat. § 78.138(4)(3).  This is known as the business judgment rule 

presumption. Wynn Resorts, Ltd v. The Eighth Judicial Dist. Ct. in and for Cty of Clark, 399 P.3d 

334, 341-42 (2017). As a threshold matter, a plaintiff cannot hold an individual director liable for 

damages unless he first rebuts the business judgment rule presumption. Nev. Rev. Stat. 

§ 78.138(4)(7).  In particular, the way that “the business judgment rule presumption operates” is 

that “only disinterested directors can claim its protections.  Then, if that threshold is met, the 

business judgment rule presumes that the directors have complied with their duties to reasonably 

inform themselves of all relevant material information and have acted with the requisite, care in 

making the business decision.”  Shoen, 122 Nev. at 636.   “[E]ven a bad decision is generally 

protected by the business judgment rule’s presumption that the directors acted in good faith, with 

knowledge of the pertinent information.”  Shoen, 122 Nev. at 636.   Nevada, unlike some other 

states, has rejected a substantive evaluation of director conduct.  Wynn, 399 P.3d at 343.  

As a practical matter, as Plaintiff’s own expert explained, application of the business 

judgment rule presumption is a two-step inquiry.  “In the first step, if there are no facts sufficiently 

pleaded to suggest a lack of independence and [ ] interestedness, then you get—don’t go to the 

next inquiry and reach any decision about whether there was a breach of fiduciary duty because 

they get the benefit of the business judgment rule.”  Ex. 2 at 150:22-151:5 (Steele Dep.).

And even if Cotter, Jr. were somehow able to rebut this presumption with respect to Gould 

(and, as discussed below, he cannot), he must overcome two additional hurdles.  Under Nevada 

law, the burden remains on Cotter, Jr. to prove both (1) the director’s act or failure to act 

constituted a breach of fiduciary duty; and (2) the breach of fiduciary duty involved intentional 

misconduct, fraud, or a knowing violation of law.  Shoen, 122 Nev. at 640; Nev. Rev. Stat. 

§ 78.138(7)(b)

Here, as discussed below, all the relevant evidence proves that Gould was an independent 

and disinterested director entitled to the protections of the business judgment rule, who merely 

attempted to make the best decisions for Reading under extremely difficult circumstances—

nothing more and nothing less.  Moreover,  there is no admissible evidence from which 
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a fact-finder could infer that Gould breached his fiduciary duty, much less acted with intentional 

misconduct, fraud, or a knowing violation of the law.

B. Plaintiff’s Own Expert Agrees That Mr. Gould is Entitled To The Protection 

Of The Business Judgment Rule.

Mr. Gould is entitled to the protections of the business judgment rule because there is no 

evidence whatsoever that Mr. Gould is interested in any of the matters at issue or that he lacks 

independence.  Mr. Gould is only interested in a matter if he will receive a specific financial 

benefit from his action or lack of action on the matter (or stands on both sides of a transaction) and 

he lacks independence only if his decision resulted from him being controlled by another. See 

Shoen, 122 Nev. at 637-38; See also Ex. 8 at 23 (Steele Rep.) (citing Orman v. Cullman, 794 A.2d 

5, 24, 25 n.50 (Del. Ch. 2002).  If the director makes his decision on the merits of the matter at 

hand, rather than extraneous influences, he is independent.  Ex. 8 at 24 (Steele Rep.) (citing Frank 

v. Elgamal, 2014 WL 957550, at *22 (Del. Ch. March 10, 2014)).

The facts simply do not show that Mr. Gould received any material benefit from his Board 

votes, that he is controlled by anyone else or that he made his decisions based on any extraneous 

influences. This is not merely some partisan view of the evidence.  To the contrary, after reading 

the fact depositions and reviewing the pleadings in this matter, Cotter, Jr’s own paid expert 

witness in this case, conceded that “there are insufficient facts to suggest to me that there was a 

reasonable doubt about [Gould’s] independence or his disinterestedness.”  Ex. 2 at 148:25-149:4

(Steele Dep.)  And the Plaintiff himself admitted that he is not aware of any financial relationship 

that Mr. Gould had with Ellen or Margaret Cotter or any other member of the Reading Board.  Ex. 

3 at 1021:12-1025:18 (Cotter, Jr. Dep. Vol IV).1 Cotter, Jr. has also failed to identify any personal 

                                                
1 Cotter, Jr. speculates that on the occasions when Gould’s votes aligned with the votes of Ellen
and Margaret Cotter , it “curried favor with Ellen and Margaret” and would allow Gould to 
“continue his service on the board of RDI.”  Ex. 3 at 1026:7-1027:12 (Cotter, Jr. Dep. Vol IV).
This speculation is not evidence that Gould was not independent and was appropriately rejected as 
such by Cotter, Jr.’s expert.  First, the same could be said of any director voting in line with 
a controlling shareholder, which means that it would be impossible to have any independent 
directors.  Second, there is no evidence that Gould—an expert in corporate governance and  
fiduciary duties of directors, who has been cited by the Nevada Supreme Court—had such a strong 
interest in staying on Reading’s board that he would abandon his fiduciary duties.  Gould is 
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relationship between Mr. Gould and the Cotter sisters, for the obvious reason that none exists.

Finally, each of the independent stockholders who were deposed in connection with this action 

differentiated Mr. Gould from the other directors and testified that they had no reason to believe 

that Mr. Gould was not independent or disinterested.  Ex. 5 at 194:2-194:8 (Glaser Dep.) 

(testifying he believed Gould was independent); Ex. 6 at 160:11-161:4 (Tilson Dep.)  (testifying 

that he would not seek to have Gould removed from the Board); Ex. 7 at 292:14-292:18 (Shapiro 

Dep.) (testifying that Gould was socially independent and that he had no problem with Gould).

Here, as Plaintiff’s expert noted, because “there are no facts sufficiently pleaded to suggest 

a lack of independence and [ ] interestedness, than you [ ] don’t go to the next inquiry and reach 

any decision about whether there as a breach of fiduciary duty because they get the benefit of the 

business judgment rule.”  Ex. 2 at 150:22-151:3 (Steele Dep.).  Steele explained, “there’s no 

reason for me to carry the analysis of Mr. Gould any farther than that.”  Id. at 151:4-5.  The facts 

just “don’t support the second step” in Mr. Gould’s case.  Id. at 151:7-8.2

In sum, because there is no evidence that Mr. Gould lacked independence or was 

interested, he is entitled to the benefit of the business judgment rule and the case against him must 

be summarily adjudicated in Mr. Gould’s favor.

C. There Is No Evidence Of That Mr. Gould Breached His Fiduciary Duties, Let 

Alone With The Required Mindset Of Intentional Misconduct, Fraud Or 

A Knowing Violation Of Law.

Given that Plaintiff’s own expert and all of the independent shareholders agree that there is

no case against Mr. Gould, there is no reason to go any further.  But even if Mr. Gould were not 

the beneficiary of the business judgment rule, the case against him should still be summarily 

adjudicated in his favor.  That is because, as discussed in Gould’s Motion, Plaintiff has adduced 

                                                
a successful lawyer who is a partner in an eponymous 34-lawyer firm in Los Angeles, and he has 
stepped down from the Reading board on previous occasions.  Ex. 4 at 15:1-15 (Gould Dep.).  
Finally, Cotter, Jr. himself admitted that Mr. Gould could vote in line with the Cotter sisters and 
still be voting for what he believed was in the best interests of Reading. Ex. 3 at 1029:11-18
(Cotter, Jr. Dep. Vol. IV)
2 Justice Steele further explained that his opinions about the other director-defendants do not 
apply to Mr. Gould. Ex. 2. at 149:22-150:1 (Steele Dep.).
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no evidence to meet his burden of proof to establish that (1) Mr. Gould breached his fiduciary 

duty; and (2) the breach involved intentional misconduct fraud or a knowing violation of law.

Because Gould has extensively addressed this matter in his Motion and Reply, Gould only briefly 

points out new information with respect to each of Plaintiffs’ separate claims.

1. There is no evidence to support a separate claim against Mr. Gould for 

breach of fiduciary duty relating to Cotter, Jr.’s termination.

Plaintiff cannot maintain a separate claim against Mr. Gould for breach of fiduciary duty 

relating to Cotter, Jr.’s termination.  As discussed in Mr. Gould’s prior briefs, Mr. Gould voted 

against Cotter, Jr.’s termination.  Cotter, Jr. admits that Mr. Gould’s vote against his termination 

was done with the best interests of Reading in mind and he is not aware of any director that had 

any financial influence over Mr. Gould’s vote.  (Ex. 3 at 1017:14-24; 1026:21-1027:12 (Cotter, Jr. 

Dep. Vol IV)). Given that Mr. Gould voted against Mr. Cotter’s termination, the claim against 

him for breach of fiduciary duty based on Mr. Cotter’s termination must be summarily adjudicated 

in Mr. Gould’s favor. See, e.g., In re Tri-Star Pictures, Inc., Litig., No. CIV. A. 9477, 1995 WL 

106520, at *2 (Del. Ch. Mar. 9, 1995) ) (refusing to hold director liable for board decision where 

director abstained from vote); In Re Wheelabrator Technologies, Inc. Shareholders Litigation,

C.A. No. 11495, 1992 WL 212595, at *10 (Del. Ch. Sept. 1, 1992) (same);  Citron v. E.I. du Pont 

de Nemours & Co., 584 A.2d 490, 499 (Del. Ch. 1990) (same).

Cotter, Jr. is apparently pursuing this absurd claim against one of his only supporters 

because he is upset that Mr. Gould did not launch an investigation into whether Guy Adams had 

a conflict of interest when Cotter, Jr. raised it at the meeting when he was terminated.  Not only is 

this a completely separate issue than the vote on his termination (and therefore irrelevant to 

a claim of breach of fiduciary duty based on Cotter, Jr.’s termination), there is simply no evidence 

that Mr. Gould breached his fiduciary duty by not immediately investigating Mr. Adams’ finances.  

As discussed in detail in Mr. Gould’s Motion, Cotter, Jr. claimed to have known about 

Mr. Adams’ alleged conflict for eight months, but said nothing when Mr. Adams voted in Cotter, 

Jr.’s favor.  He raised the issue only when Mr. Adams was prepared to vote against him, which 

thoroughly undermined Cotter, Jr.’s credibility.  Mot. at 28.  Moreover, Mr. Gould testified that he 

JA5088



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

6
REQUEST FOR HEARING ON DEFENDANT WILLIAM GOULD’S MOTION FOR SUMMARY JUDGMENT

relied on company counsel to vet financial independence. Id. Nevada law makes clear that 

directors are entitled to rely on counsel on issues within the attorney’s professional competence.  

Nev. Rev. Stat. § 78.138(4)(2)(b). As such, Mr. Gould acted appropriately and did not breach his 

fiduciary duty with respect to allowing Mr. Adams to participate in the vote.3

In short, there is simply no basis to hold Mr. Gould liable for breach of fiduciary duty 

relating to the Plaintiff’s termination where he voted against that termination.  This claim must be 

summarily adjudicated in Mr. Gould’s favor.

2. There is no evidence to support a separate claim against Mr. Gould for 

breach of the duty of candor with respect to SEC filings and press 

releases.

Cotter, Jr. contends that Mr. Gould breached the duty of candor with respect to certain 

SEC filings and press releases issued by Reading.  In particular, Cotter, Jr. contends that Mr.

Gould breached the duty of candor when Reading attached a press release to its 8-K with a quote 

from Mr. Gould describing the CEO search process as thorough. He also contends that Mr. Gould

breached the duty of candor by failing to prevent Reading from issuing several others 8-Ks that 

Cotter, Jr. contends are misleading (and which are described in Gould’s motion for summary 

judgment). See Mot. at 28-30.

The problem with Cotter, Jr.’s breach of duty of candor claims is that Nevada does not 

recognize the duty of candor as one of a director’s fiduciary duties (outside of the merger context).

Indeed, the Nevada Supreme Court has explicitly laid out the extent of a director’s ordinary 

fiduciary duties:  “[T]he directors’ fiduciary relationship with the corporation and its shareholders 

[] imparts upon the directors duties of care and loyalty.”  Shoen, 122 Nev. at 632. The Nevada 

Supreme Court has further explained that it is only in the limited context of the merger process,

that the duty of candor and disclosure is imposed upon directors—and it results in an application 

of higher scrutiny in such situations.  Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 18 (2003). And

while Delaware law may provide a duty of candor under broader circumstances, the Nevada 

                                                
3 Moreover, in any event, Cotter, Jr. has pointed to no evidence whatsoever that Mr. Gould
acted with the requisite mental state of intentional misconduct, fraud or a knowing violation of law
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legislature has made clear that out-of-state authority cannot supplant the fiduciary duties of 

directors under Nevada law and that the failure to conform to the laws of another jurisdiction, such 

as Delaware, does not indicate a breach of fiduciary duty.  Nev. Rev. Stat. § 78.138(2).  In other 

words, Mr. Gould cannot be liable for breach of the duty of candor relating to non-merger 

disclosures because Nevada law does not recognize such a duty.4 As such, Cotter, Jr.’s claims for 

breach of the duty of candor must be summarily adjudicated in Mr. Gould’s favor.

3. There is no evidence to support a separate claim against Mr. Gould for 

breach of fiduciary duty relating to the appointment of Codding and 

Wrotniak to Reading’s Board of Directors.

In his Motion, Mr. Gould explained that there are no requirements to serve on a board of 

directors in Nevada other than that the director is over 18 and a natural person, that under 

NASDAQ listing rules, a controlling shareholder has the right to select directors, and that there 

were legitimate reasons to select including their business experience and Board harmony, and that 

Codding and Wrotniak’s personal “relationships” with the Cotter sisters were tangential at best.

Mot. at 16-20. Cotter, Jr. has since conceded that Board harmony is a legitimate consideration. 

Ex. 3 at 1055:6-14 (Cotter, Jr. Dep.).  And his expert witness agreed that it was appropriate to take 

into account.  Ex. 2 at 154:21-155:1 (Steele Dep.)  Given that that Gould took into account 

appropriate considerations and that both Codding and Wrotniak are qualified to be directors under 

Nevada law, there is no evidence that Mr. Gould breached his fiduciary duty in voting in favor of 

                                                
4 Mr. Gould addressed additional problems with the claims against him pertaining to the 
SEC filings and press releases in his motion for summary judgment, namely that: (1) alleging the 
public filings do not contain enough information does not demonstrate that a defendant engaged in 
fraud and (2) the evidence shows that Gould provided comments on the parts of the filings he had 
knowledge of and relied on Reading’s counsel and executives as to matters he was not involved 
with, which is consistent with a director’s fiduciary duties.  Mot. at 28-30.  Since that time, Cotter, 
Jr. also conceded Gould did not have unilateral authority to correct SEC disclosures.  Ex. 3 at 
1080:4-10.  He also admitted that Cotter, Jr, has no evidence that Mr. Gould did not believe 
“[a]fter conducting a thorough search process, it is clear that Ellen is best suited to lead Reading 
moving forward” and that Cotter, Jr. is solely relying on naked belief that Mr. Gould could not 
believe his sister to be the best person to lead Reading.  Ex. 3 at 1069:11-25:1070:1; 
1071:11-1073:9 (Cotter, Jr. Dep. Vol. IV).  As detailed in Gould’s motion, Ellen Cotter (who had 
been acting CEO) was selected after interviewing seven candidates, and based on her performance 
in that role and her other experience at Reading, Gould thought Ellen Cotter was intelligent and 
had the right personality to lead the company forward during a difficult time.  Mot. at 9-10; 20-25.
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their appointments, let alone that he acted with the requisite mindset of fraud, intentional 

misconduct or a knowing violation of law when he accepted the recommendation of the Special 

Nominating Committee and voted to appoint two experienced business people to the Reading 

Board.

4. There is no evidence to support a separate claim against Mr. Gould 

relating to the appointment of Ellen Cotter as permanent CEO.

Mr. Gould’s Motion explained in detail the steps undertaken by the CEO search committee 

to find a CEO, including engaging an executive search firm and interviewing seven candidates.  

Mot. at 21-22. The Motion explained that the Search Committee moved away from the initial 

search criteria after determining that there was too great a focus on real estate experience and that 

even Cotter, Jr. believed the position specification was initially too focused on real estate 

experience. Mot. at 22-23. And the Motion also explained why Mr. Gould decided to recommend 

Ellen Cotter once she threw her hat in the ring—noting that the Board knew Ellen Cotter well, 

believed her to be intelligent, with an extensive knowledge of Reading and the right personality to 

lead the company through a difficult transition, and that she had performed well as interim CEO

(among other factors). Mot. at 23-24. Cotter, Jr.’s complaints about the CEO search process 

amount to nothing more than nitpicking a process that lead to a conclusion he did not like—the

appointment of his rival and sister, Ellen Cotter to the role of CEO.  Indeed, Cotter, Jr.’s recent 

deposition makes clear that he was able to voice all of his concerns regarding process to the other 

Board members before the vote, and that Mr. Gould did not refuse to answer any of Cotter, Jr.’s 

questions.  Ex. 3 at 1083:21-1084:3 (Cotter, Jr. Dep. Vol IV). Moreover, Cotter, Jr. conceded that

directors could have different views and vote differently and still both be fulfilling their fiduciary 

duty.  Ex. 3 at 1055:21-1056:3 (Cotter, Jr. Dep. Vol IV).  That is precisely the case here.  All of 

the evidence demonstrates that Mr. Gould conducted a CEO search that was completely open 

about its process, that he interviewed numerous candidates, and that he ultimately recommended 

the serving interim CEO, who had also been a successful executive at Reading for many years, for 

the permanent position, because he believed she was the best candidate for the job under the

particular circumstances facing Reading. Under these circumstances, the claims against 
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Mr. Gould for breach of fiduciary duty relating to the CEO search must be summarily adjudicated 

in his favor.

5. There is no evidence to support a separate claim against Mr. Gould 

relating to the approval of compensation and other pay.

As discussed in Mr. Gould’s Motion, Mr. Gould voted in favor of a salary raise for Ellen 

Cotter, a $50,000 payment to Guy Adams and a one-time payment to Margaret Cotter upon the 

windup of her consulting agreement because these payments all served legitimate business 

purposes and Mr. Gould appropriately relied on the work of committees and experts to determine 

whether and in what amount to make the payments.  Mot. at 25-27.  Cotter, Jr. now concedes that 

he has no evidence that Mr. Gould breached his fiduciary duty in voting in favor of these 

payments and is relying solely on the fact that Mr. Gould voted “yes”.  Ex. 3 at 1090:22-25

(Cotter, Jr. Dep. Vol IV).  Given the legitimate business reasons for these payments, Mr. Gould’s 

“yes” vote does not show that he breached his fiduciary duty, let alone that he acted with 

intentional misconduct, fraud or a knowing violation of law.  This claim, too, must be summarily 

adjudicated in Gould’s favor.

III. CONCLUSION

Mr. Gould requests that the Court set a December 11, 2017 hearing date for the Motion for 

Summary Judgment he filed on September 23, 2016.  For the foregoing reasons, and the reasons 

stated in Gould’s Motion for Summary Judgment, and the Reply in Support of Gould’s Motion for 

Summary Judgment, and the Individual Defendants’ Motion for Partial Summary Judgment No. 3

on Plaintiff’s Claims Related to the Purported Unsolicited Offer, Mr. Gould further requests that 

all of Plaintiff’s claims against Mr. Gould be summarily adjudicated in his favor.
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December 1, 2017

BIRD, MARELLA, BOXER, WOLPERT, NESSIM, 
DROOKS, LINCENBERG & RHOW, P.C.

By

Ekwan E. Rhow (admitted pro hac vice)
Shoshana E. Bannett (admitted pro hac vice)
1875 Century Park East, 23rd Floor
Los Angeles, California  90067-2561

MAUPIN, COX & LeGOY
Donald A. Lattin (SBN 693)
Carolyn K. Renner (SBN 9164)

4785 Caughlin Parkway
Reno, NV  89519

Telephone:  (775) 827-2000
Facsimile:  (775) 827-2185

Attorneys for Defendant William Gould
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Plaintiff James J. Cotter, Jr. ("Plaintiff" or Mr. Cotter") 

respectfully submits this supplemental opposition to the so-called summary 

judgment motion nos. 2 and 5, as well as to the separate summary judgment 

motion filed by defendant Gould, and in response to the "Supplement to 

Motions for Partial Summary Judgment Nos. 1, 2, 3, 5 and 6" (the 

"Supplement") filed by the other individual director defendants. 

I. INTRODUCTION1 

Insofar as directed at Summary Judgment No. 5 in particular, the 

Supplement merely misapprehends or misstates a recent statutory 

amendment and otherwise begs the question with respect to what the 

evidence shows regarding the aborted CEO search. For the reasons 

discussed hereinafter, that so-called summary judgment motion should be 

denied. 

II. STATEMENT OF FACTS AND PROCEDURAL HISTORY        

The CEO search process was set up and directed by EC until, at 

the eleventh hour, she announced that she was a "serious" candidate. That 

precipitated the CEO search process being aborted, Korn Ferry (the outside 

search firm hired to assist in the search) being told to stand down and the 

CEO search committee pre-empting the process, including by not presenting 

the three final candidates to the Board and by having by Korn Ferry not 

perform its independent, proprietary assessment of any candidate. Instead, 

the CEO search committee simply selected EC and presented her to the 

Board as the search committee's choice to be permanent CEO, 

                                           
1Plaintiff concurrently is submitting four supplemental oppositions, one 
with respect to each of so-called Summary Judgment Motion Nos. 1, 3 5 and 
6.  Because each addresses issues relating to Summary Judgment Motion No. 
2 and to Gould's separate summary judgment motion, each also is submitted 
as a supplemental brief with respect to those motions, as well. 
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2 

notwithstanding the fact that she lacked the experience that was identified 

by the CEO search committee to be sine qua non to be RDI's CEO and used 

by Korn Ferry to source and identify CEO candidates.  

A. EC Directs the CEO Search Process 

EC suggested a CEO search committee and "suggested" the four 

members, EC, MC, Gould and McEachern, which the Board approved 

without "much discussion."  See Ex. 1 to Declaration of Akke Levin ("Levin 

Decl.") (Gould 6/8/16 Dep. Tr. at 25:24–27:1).  There was no discussion of 

whether EC, who had just been appointed interim CEO, should or should 

not be on the CEO search committee.  See Ex. 2 to Levin Decl. (Gould 

6/29/16 Dep. Tr. at 280:4–10). 

EC hired Korn Ferry as the search firm to be used in the search 

for a permanent CEO.  After receiving the finalized Korn Ferry engagement 

letter in July 2015, EC waited approximately a month to announce that RDI 

would be retaining a search firm and return the letter to Korn Ferry.  Ex. 12 

to Levin Decl. (July 9, 2015 Letter from Korn Ferry to Ellen Cotter) ("Korn 

Ferry Engagement Letter"); Ex. 5 (Margaret Cotter 6/15/16 Dep. Tr. 89:7–

13); and Ex. 9 (Email dated August 5, 2015 attaching Memo from Ellen 

Cotter to Board of Directors dated August 2, 2015 ("Aug. 2, 2015 Memo")).  

Korn Ferry had advised the CEO search committee "that it 

would be a big mistake for [RDI] to just anoint [an] internal candidate[] as 

the next CEO in the interest of expediency."  Ex. 14 to Levin Decl. (Email 

from Robert Wagner to Craig Tompkins, dated June 21, 2015).  

Part of the Korn Ferry's engagement with RDI for the CEO 

search was to perform a proprietary Korn Ferry assessment of the final 

candidates.  Ex. 9 (Aug. 2, 2015 Memo); Ex. 12 (Korn Ferry Engagement 

Letter); see also Ex. 3 (Mayes Dep. Tr. at 18:15–21).  As part of its engagement, 
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Korn Ferry was paid for the proprietary assessment of the final candidates. 

See Ex. 3 (Mayes dep. Tr. at 50: 23–51:7; 19:19–20:5).  However, none was 

performed, as described below.  Id.  

The CEO search committee was to conclude their work by 

providing the three final candidates to the full board for interviews.  (Ex. 9, 

Aug. 2, 2015 Memo; see also Ex. 1 (Gould 6/8/16 Dep. Tr. at 49:2–11; Ex. 11 

(Reading International, Inc. Meeting of the Board of Directors Telephonic 

Meeting June 30, 2015) at p. 2.))  As described below, that too did not 

happen. 

During the Korn Ferry engagement for the RDI CEO search, 

Korn Ferry communicated with the entire search committee, but "most of 

the communication was with Ellen [Cotter]."  See Ex. 3 (Mayes Dep. Tr. at 

30:12–21). With respect to Committee Member and director defendant 

William Gould, who claims to have assumed the role of chairman of the 

CEO search committee after EC announced her candidacy and withdrew, 

Gould communicated with Korn Ferry representatives on two or three 

occasions when the communication was with the entire CEO search 

committee and once in developing the position specification or success 

profile.  See id. (Mayes Dep. Tr. at 70:14–71:1).  

B. EC's Undeclared Candidacy 

 Robert Mayes, the senior partner at Korn Ferry responsible for 

the RDI CEO search engagement, testified that it is not uncommon for 

interim CEOs to be considered for the permanent CEO role (Ex. 3, Mayes 

Dep. Tr. at 29:21–30:5), but that it is not common for an interim CEO to chair 

a CEO search committee.  Id. (at 49:17–50:1).  He also testified that ninety 

percent (90%) of the time a company or board hires a search firm, an 

external candidate is selected to be the new CEO. Id. (at 32:8–15.) 
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Director Tim Storey asked EC if she was going to be a candidate 

and she provided him an equivocal response which he shared with Gould, 

together with his inference that EC may well be a candidate, but Gould and 

McEachern nevertheless did not discuss whether EC should be on the CEO 

search committee.  Ex. 6 to Levin Decl. (Storey 8/3/16 Dep. Tr. 72:5–15; Ex. 8 

(Email from Storey to William Gould dated June 29, 2015); see also Ex. 2 

(Gould 6/29/16 Dep. Tr. at 280:15–281:10). 

Search committee and Board member Gould acknowledged that 

it occurred to him early on, well prior to EC announcing her candidacy, that 

she might be a candidate.  See Ex. 1 (Gould 6/8/16 Dep. Tr. at 56:20–57:8).  

Nevertheless, Gould testified that he never discussed with EC that she 

might or would be a candidate prior to her announcing it in November 2015. 

See Ex. 1 (Gould 6/8/16 Dep. Tr. at 57:9–11).  However, EC testified to the 

contrary, stating that after the CEO search committee had been formed and 

Korn Ferry hired, both Gould and McEachern solicited her to become a 

candidate for permanent CEO.  Ex. 4 (Ellen Cotter 6/16/16 Dep. Tr. 93:12–

94:21, 120:17–121:15). 

C. Real Estate Development Experience is Agreed to be the Sine 
Qua Non to be the Permanent CEO of RDI. 

The four members of the CEO search committee were 

interviewed by Korn Ferry to prepare a list of qualifications and experience, 

which were memorialized in a so-called position specification, which was 

used to source and identify CEO candidates and select those who would be 

interviewed.  See Ex. 1 (Gould 6/8/16 Dep. Tr. at 22:9–23:11; 38:17–40:1); Ex. 

3 (Mayes Dep. Tr. at 37:18–38:24; 54:11–17); Ex. 15 (Email from Robert Mayes 

dated September 3, 2015).  The four CEO search committee members agreed 

and concluded, and the position specification reflected, that it was critically 

important that the new CEO have substantial, firsthand experience in 
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commercial real estate development, which no senior executive at the 

Company possessed.  See Ex. 1 (Gould 6/8/16 Dep. Tr. at 38:17–39:8; 41:3–

42:5; 44:21–45:6).   All four members of the CEO search committee 

emphasized real estate experience as the most important factor.  See Ex. 3 

(Mayes dep. Tr. at 42:6–16); see also Ex. 3 (Mayes Dep. Tr. at 71:4–16) 

("[W]hat I can tell you is that all four members of the committee were 

consistent at the outset.  This company really needs real estate expertise, we 

have this land in Manhattan, we need to figure out what to do with it to 

optimize value.  They were very consistent")). 

The Korn Ferry senior executive working with the CEO search 

committee, Robert Mayes, was a senior partner in Korn Ferry's real estate 

practice.  See Ex. 2 (Gould 6/29/16 Dep. Tr. at 298:3–299:15); Ex. 13 (Email 

from Robert Wagner to Craig Tompkins dated June 18, 2015). 

D. EC Formally Declares Her Candidacy 

On or about November 13, 2015, months after the search process 

had been commenced and just before the CEO search committee was to 

interview four candidates, EC declared her candidacy.  Ex. 10 to Levin Decl. 

(Memo from Craig Tompkins to Board of Directors dated January 5, 2016); 

Ex. 2 (Gould 6/29/16 Dep. Tr. at 356:1–25).  EC at that time withdrew as a 

member of the CEO search committee.  Id. 

After EC formally declared her candidacy to be permanent CEO 

and withdrew as chairperson of the CEO search committee, the remaining 

committee members (Gould, McEachern and MC) had no discussions about 

whether MC should be replaced as a member of the CEO search committee, 

whether any actions of the committee needed to be reviewed or redone or 

whether they should seek the advice of independent counsel See Ex. 1 
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(Gould 6/8/16 Dep. Tr. at 52:4–53:19; Ex. 2 (Gould 6/29/16 Dep. Tr. at 

358:25–360:7). 

E. The CEO Search Process Is Aborted 

After Ellen Cotter announced her candidacy and the CEO search 

committee on November 13, 2015 conducted interviews of four candidates 

and immediately spoke to Mayes (Ex. 10), communication between Korn 

Ferry and the search committee became "spotty," because the search 

committee was not responsive to Korn Ferry. Ex. 3 (Mayes Dep. Tr. at 11:2–

12:21) ("There we're probably a few weeks there where there was radio 

silence"). 

Korn Ferry on December 17, 2015 recommended that three 

candidates, including EC, undergo the proprietary assessment by Korn 

Ferry.  Ex. 10; see Ex. 3 (Mayes Dep. Tr. at 63:7–11).  Neither William Gould 

nor any of the two other two members of the CEO search committee had 

any communications with Korn Ferry representatives about Ellen Cotter as a 

candidate for the permanent CEO position.  See Ex. 3 (Mayes Dep. Tr. at 

48:10–19). 

Also on December 17, 2015 the CEO search committee met and 

directed Craig Tompkins to direct Korn Ferry to stand down, and perform 

no further services.  Ex. 10; see Ex. 2 (Gould 6/29/16 Dep. Tr. at 411:8–14).  

On December 23, 2015 the CEO search committee "interviewed" 

EC and had a Skype communication with a candidate Korn Ferry had 

identified after the November interviews.  Ex. 10 (Dep. Ex. 313.)  Six days 

later, on December 29, the CEO search committee had a conference call and 

formally selected EC to be the next CEO, subject to Board approval.  Id. 

That EC and MC would be controlling shareholders was a 

consideration to which the CEO search committee ascribed significance in selecting 
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EC to be permanent CEO.  Exs. 10, 16 (Minutes of the Board of Directors of 

Reading International CEO Search Committee December 29, 2015).  Gould 

personally recognized the control EC and MC as controlling shareholders could 

exercise, stating that "if [board members] displease[d] the controlling shareholders, 

the board members could be dismissed" and that the same would be true for the 

C.E.O. See Ex. 2 (Gould 6/29/16 Dep. Tr. at 414:21–415:11).          

The CEO search committee did not provide the three final 

candidates to the full RDI Board. See Ex. 2 (Gould 6/29/16 Dep. Tr. at 291:3–

12).  Nor did the CEO search committee allow Korn Ferry perform the 

proprietary assessment of any of the finalists, including EC.  See Ex. 3 

(Mayes Dep. Tr. at 50:23–51:7; 19:19–20:5).   

F. EC Was Unqualified by the Measure Set by the CEO Search 
Committee, and Was Selected Because She Controlled the 
Supposedly Independent Decisionmakers. 

According to Robert Mayes, the Korn Ferry senior partner 

responsible for the RDI CEO search engagement, typically the successful 

candidate in a CEO search will fit 80% or greater of the position 

specification.  "It's rare for a candidate to be hired without... that threshold." 

Ex. 3 (Mayes Dep. Tr. at 59:12–16).  When asked by counsel for RDI if he had 

any reason to believe that Ellen Cotter was not a qualified candidate for the 

RDI CEO position, Mayes answered affirmatively, stating that "I thought 

relative to the [position] spec[ification] she lacked real estate experience." See 

id. (at 68:14–20.) 

After the CEO search committee formally selected EC on 

December 29, 2015, Craig Tompkins at the beginning of 2016 asked Korn 

Ferry to prepare a (fake) candidate report for Ellen Cotter, which was done. 

See id. (at 63:21–64:17); Ex. 17 (Confidential Candidate Report on Ellen M. 
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Cotter for the Position of Chief Executive Officer Reading International Inc. 

January 2016). 

As noted above, the CEO search committee did not provide the 

three final candidates to the full RDI Board.  Nor did Korn Ferry perform the 

proprietary assessment of any of the finalists, including EC.  See Ex. 2 

(Gould 6/29/16 Dep. Tr. at 284:3–12; 306:5–17). 

At the Board meeting at which the CEO search committee 

presented EC as their choice for permanent CEO, McEachern made 

comments to the effect that he thought it important to take into 

consideration that EC was or might become the controlling shareholder.  See 

Ex. 2 (Gould 6/29/16 Dep. Tr. at 437:21–438:8).  Codding had told Plaintiff 

that her view was that a Cotter should be CEO.  Ex. 18 (Declaration of James 

J. Cotter Jr. In Opposition to All Individual Defendants' Motions for Partial 

Summary Judgment ¶ 24). 

Board members who were not on the CEO search committee, 

Adams and Kane, as well as Codding and Wrotniak who had been added to 

the Board approximately two months earlier, had little or no involvement in 

the activities of the search committee and/or Korn Ferry, and simply 

accepted the recommendation of the CEO search committee and acquiesced 

to the wishes of EC and MC as controlling shareholders.  After a brief 

meeting, the full Board (except for Plaintiff) approved the CEO search 

committee's selection of EC to be permanent CEO.  Ex. 7 (Minutes of the 

Board of Directors of Reading International, Inc. dated January 8, 2016). 
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III. ARGUMENT 

A. The Amendments to the Nevada Statute Do Not Change the 
Analysis or Outcome Here.2 

As demonstrated in Plaintiff's opposition to the renewed motion 

to exclude the expert testimony of Chief Justice Myron Steele ("Renewed 

Steele MIL"), defendants' characterization of a recent amendment to NRS 

78.138 is inaccurate and their reliance on it unavailing.  Plaintiff respectfully 

incorporates that opposition herein.  Briefly, as explained in Plaintiff's 

opposition to the Renewed Steele MIL, those amendments do not change the 

analysis or the result here. Contrary to what the Supplement argues 

regarding subsection 4 of S.B. 203, that subsection merely provides that 

directors of a Nevada corporation are not liable for breach of fiduciary duty 

for failing to abide by foreign laws, judicial decisions or practices.  That of 

course says nothing about whether a Nevada Court in determining whether 

a director of a Nevada corporation breached his or her fiduciary duties 

under Nevada law may look to Delaware statutes and/or judicial decisions 

to assist in interpreting a Nevada statute if doing so would not entail 

supplanting or modifying the law of Nevada. Finally, insofar as subsection 4 

of S.B. 203 amends NRS 78.148 (7) to include language that a director of a 

Nevada corporation cannot be liable to the corporation for money damages 

"unless...[t]he trier of fact determines that the presumption established by 

subsection 3 has been rebutted[,]" this provision merely clarifies the pre-

existing evidentiary burden, which is that the plaintiff bears the initial 

burden of rebutting the statutory presumption.  The Motion admits as 
                                           
2 For the convenience of the Court, the discussion in this section is include 
here, although it is substantially the same as in Plaintiff's other 
supplemental oppositions filed concurrently herewith.  
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much, stating that the business judgment rule presumptions apply "if the 

directors of a corporation acted on an informed basis, in good faith and in 

the honest belief that the action taken was in the best interest of the 

company."  Motion at 3:25–4:2 (citing Wynn Resorts) (emphasis supplied). 

Likewise, the discussion in the Supplement of the portions of the 

amendment concerning change of control issues (Supplement at 5:10–6:15) is 

a classic exercise in question begging.  They simply invoke the business 

judgment rule and ignore the facts of this case, which raise the questions of 

why the director defendants acted as they did, which of course must be 

viewed in the context of their historical conduct, which evidences a 

recurring practice of acting as they understand the controlling 

shareholder(s) desire, in derogation of their fiduciary duties to the Company 

and its other shareholders.  As the facts of this case make clear, including 

those described herein, the non-Cotter director defendants, led by defendant 

Gould, appear to have based their decision on how to respond to the Patton 

Vision Offer(s) based upon their understanding of the wishes of the 

controlling shareholder(s).  In other words, instead of independently taking 

actions to ascertain what was in the best interests of the Company and all of 

its shareholders, they intentionally did not do so and instead acted to 

accommodate the wishes of the controlling shareholder(s).  Such conduct 

constitutes intentional misconduct, as described below, and rebuts the 

presumptions of the business judgment rule.  At a minimum, the finder of 

fact should resolve such disputed issues of material fact. 

B. Material Questions of Fact Exist Regarding the Conduct of the 
CEO Search 

"Intentional misconduct" is one of three ways in which a 

fiduciary can fail to act in good faith. In re Walt Disney Co. Derivative Litig., 

906 A.2d 27, 67 (Del. 2006).  The first occurs "where the fiduciary 

JA5129



 

12 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

M
O

R
R

IS
 L

A
W

 G
R

O
U

P
 

41
1 

E.
 B

O
N

N
EV

IL
LE

 A
VE

., S
TE

. 3
60

 ∙ L
AS

 V
EG

AS
, N

EV
AD

A 
89

10
1 

70
2/

47
4-

94
00

 ∙ F
AX

 7
02

/4
74

-9
42

2 

intentionally acts with a purpose other than that of advancing the best 

interests of the corporation."  Id.  The second occurs "where the fiduciary 

acts with the intent to violate applicable positive law."  Id.  The third occurs 

"where the fiduciary intentionally fails to act in the face of a known duty to 

act, demonstrating a conscious disregard for his duties."  Id. 

Here, the acts and omissions of each of the director defendants 

in connection with the aborted CEO search, and particularly those of CEO 

search committee members Gould and McEachern, at a minimum raise 

disputed questions of material fact about whether they (i) acted to 

accommodate and further the wishes and interests of the controlling 

shareholders rather than to protect and further the interests of the Company 

and all of its shareholders and/or (ii) intentionally failed act in the face of a 

known duty to do so, thereby demonstrating a conscious or willful 

disregard of their fiduciary duties.  

Why did each of Gould and McEachern abort the search process, 

effectively fire Korn Ferry and prevent the full Board from even speaking 

with, much less seeing Korn Ferry proprietary evaluations of, other finalists?  

Why if not because EC was a controlling shareholder?  Why would Gould 

and McEachern allow obviously interested and conflicted MC to have any 

involvement in the process?  And why would they ignore the fact that EC 

lacked the experience and qualifications they had agreed were the sine qua 

non for the CEO position. They can proffer many and varied explanations, 

but one explanation answers all such questions: they breached their duty of 

loyalty by acting to further the wishes of the controlling shareholder. 

In sum, the evidence raises a triable question of fact, at a 

minimum, about whether the director defendants acted with a purpose 

other than that of advancing the interests of the Company and Company 

shareholders other than EC and MC, which is what happened if they even 
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considered, much less acquiesced to or accommodated, the wishes of the 

controlling shareholders.  Moreover, if, as the evidence suggests, they 

acquiesced to or accommodated the wishes of the controlling shareholders, 

by doing so they engaged in intentional misconduct, which would rebut the 

business judgment rule presumptions and shift the burden to the individual 

director defendants to prove the entire fairness of their actions.  

The evidence raises a triable question of fact about whether the 

director defendants, by what they did not do, intentionally or purposefully 

failed to act in the face of a known duty to act, thereby demonstrating a 

conscious disregard for their fiduciary duties.  The Supplement does not 

address this issue. Instead, it begs the question—and highlights the disputed 

material facts—by asking the Court to accept the factual contention that the 

CEO search committee acted as it did for "rational business purposes.' 

(Supplement at 9:2–10:9.)  (For good measure, the Supplement includes a 

gross mischaracterization of Plaintiff's deposition testimony in bold 

typeface. Id.) 

Although the facts and evidence described herein concern only 

the aborted CEO search, well-developed law (consistent with simple logic) 

provides that all of the matters upon which Plaintiff's claims are based must 

be viewed and assessed collectively, not separately and in isolation.  See, e.g., 

In re Ebix, Inc. Stockholder Litig., 2016 Del. Ch. LEXIS 5 at *66-67 n.137,  2016 

WL 208402 (Del. Ch. Jan. 15, 2016) (rejecting director defendants' contention 

that bylaw amendments should be viewed individually rather than 

collectively); Carmody v. Toll Brothers., Inc., 723 A.2d 1180, 1189 (Del. Ch. 

1998) (finding that particularized allegations that directors acted for 

entrenchment purposes sufficient to excuse demand); Chrysogelos v. London, 

1992 WL 58516, at *8 (Del. Ch. 1992) ("None of these circumstances, if 

considered individually and in isolation from the rest, would be sufficient to 
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create a reasonable doubt as to the propriety of the director's motives. 

However, when viewed as a whole, they do create such a reasonable doubt 

. . ."); Cal. Pub. Employees' Ret. Sys. v. Coulter, 2002 Del. Ch. LEXIS 144 at *29-

30, 2002 WL 31888343 (Del. Ch. Dec. 18, 2002) (concluding that allegations 

that individually would be insufficient to show a lack of disinterestedness or 

independence were, taken together, sufficient to do so). 

When viewed against the factual backdrop of prior and 

subsequent complained of conduct, including by way of example only 

McEachern (with Adams and Kane) threatening Mr. Cotter with termination 

as President and CEO of the Company if he did not settle trust disputes with 

EC and MC on terms satisfactory to them, and Gould effectively directing all 

board members to determine how to respond to the Patton Vision offer(s) 

based upon how EC and MC as controlling shareholders would respond, the 

facially dubious conduct of the director defendants  in connection with the 

aborted CEO search becomes even more clearly actionable. For such reasons. 

Plaintiff respectfully submits that he has made more than a prima facie 

showing sufficient for the matters to be resolved by the finder of fact at trial. 
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IV. CONCLUSION 

For the foregoing reasons and others previously briefed and 

argued, Plaintiff respectfully submits the MSJ Nos. 2 and 5 and Gould's 

summary judgment motion both should be denied. 
 

MORRIS LAW GROUP 
 
 
By:   /s/ STEVE MORRIS                                       

Steve Morris, Bar No. 1543 
Akke Levin, Bar No. 9102 
411 E. Bonneville Ave., Ste. 360 
Las Vegas, Nevada  89101 

 
Mark G. Krum, Bar No. 10913 
YURKO, SALVESEN & REMZ, P.C. 
1 Washington Mall, 11th Floor 
Boston, MA 02108 
     
Attorneys for Plaintiff 
James J. Cotter, Jr.  
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify 

that I am an employee of MORRIS LAW GROUP and that on the date 

below, I cause the following document(s) to be served via the Court's 

Odyssey E-Filing System: PLAINTIFF'S SUPPLEMENTAL OPPOSITION 

TO MOTION SUMMARY JUDGMENT NOS. 2 AND 5 AND GOULD 

SUMMARY JUDGMENT MOTION, to be served on all interested parties, 

as registered with the Court's E-Filing and E-Service System.  The date and 

time of the electronic proof of service is in place of the date and place of 

deposit in the mail. 

 

 DATED this 1st day of December, 2017.  

           

    By: /s/ PATRICIA FERRUGIA              
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1         LOS ANGELES, CALIFORNIA
2           June 8, 2016
3             * * *
4
5        VIDEOTAPE OPERATOR: We are on the
6  record.
7        The time is 9:50 A.M. The date is
8  June 8, 2016.
9        This is the beginning of media number
10  one in the deposition of William Gould, volume one,
11  taken by the plaintiff in the matter of Cotter, Jr.
12  versus Cotter, et al. The case number is
13  A-15-719860-B.
14        This deposition is being held at
15  1901 Avenue of the Stars, Los Angeles, California.
16        The court reporter is Patricia Hubbard.
17  I am Brian Murphy, the videographer, an employee of
18  Hutchings Litigation Services located at 3770 Howard
19  Hughes Parkway, Las Vegas, Nevada.
20        This deposition is being videotaped at
21  all times unless specified to go off the video
22  record.
23        Would all present please identify
24  themselves, beginning with the witness.
25        THE WITNESS: William Gould.

Page 9
1        MR. RHOW: Ekwan Rhow on behalf of
2  Mr. Gould.
3        MR. HELPERN: Noah Helpern with Quinn
4  Emanuel for certain director defendants.
5        MR. SWANIS: Eric Swanis on behalf of
6  Reading International.
7        MR. COTTER: James Cotter, Jr.,
8  plaintiff.
9        MR. KRUM: Mark Krum for plaintiff James
10  Cotter, Jr.
11        VIDEOTAPE OPERATOR: And will the court
12  reporter please swear in the witness.
13
14           WILLIAM GOULD4,
15        called as a witness, having been
16        sworn, was examined and testified
17        as follows:
18
19        MR. KRUM: So, before we begin I think
20  we should ask the folks on the telephone to identify
21  themselves, as well.
22        MR. UYENO: This is Mark Uyeno of
23  Robertson and Associates on behalf T2 partners and
24  Case Capital.
25        MR. PULLMAN: Larry Pullman on behalf of
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Page 22
1     Q.  But -- and I think we'll avoid it.
2        MR. SWANIS: That's fairly consistent
3  with what I was trying to say, as well, but also to
4  the extent that there was any advice provided not
5  only to yourself but other members of the board or
6  that are a part of the company.
7        THE WITNESS: Okay.
8        MR. SWANIS: Thanks.
9        THE WITNESS: Well, the process worked
10  in this way. Korn Ferry had an interview with each
11  of us that was very lengthy -- I'd say my interview
12  was an hour and a half -- talking about what I
13  thought was important in a C.E.O.
14        So I'm really going to speak for what
15  they did with me.
16        And then what happened is based upon
17  these interviews with the members of the committee,
18  Korn Ferry presented a list of things that --
19  qualities and characteristics that they felt that
20  the committee as a whole was looking for.
21        What we would do -- what I did was I
22  would then mark up their -- what they sent me. And
23  I think Craig Tompkins then coordinated the comments
24  of all the people and helped and put it into one
25  statement -- helped Korn Ferry put it into one

Page 23
1  statement.
2  BY MR. KRUM:
3     Q.  So the comments you made, Mr. Gould,
4  were those provided -- well, strike that.
5        So the first thing that -- that you and,
6  to your knowledge, the other three members of the
7  committee did is that you sat for an interview with
8  Korn Ferry; is that right?
9     A.  No. They were individual -- they were
10  individual interviews. They were -- they were
11  telephonic.
12     Q.  Okay.
13     A.  Excuse me. And --
14     Q.  Do you know or were you told that each
15  of Margaret Cotter, Ellen Cotter and Doug McEachern
16  had telephonic interviews with Korn Ferry?
17     A.  I was told that.
18     Q.  Did Craig Tompkins have a telephonic
19  interview with Korn Ferry?
20     A.  I don't know.
21     Q.  And directing your attention, Mr. Gould,
22  to your testimony regarding having received a list
23  from Korn Ferry that I believe you testified you
24  marked up, did you actually interlineate a document
25  from Korn Ferry?

Page 24
1     A.  I don't recall. I can't recall exactly
2  how that process actually worked.
3     Q.  Did you provide feedback or comments
4  with respect to the initial Korn Ferry list?
5     A.  Yes, I did.
6     Q.  And how did you do that?
7     A.  I believe it was by telephone call with
8  the Korn Ferry representative that was handling our
9  matter.
10     Q.  Okay. And I've skipped over a few
11  things.
12        First of all, in your telephonic
13  interview that you estimated lasted an hour and a
14  half, who participated other than you?
15     A.  It was myself and two representatives of
16  Korn Ferry.
17     Q.  Who were they?
18     A.  I can't recall their names right now.
19     Q.  Was Mr. Mayes one of them?
20     A.  Yes, he was.
21     Q.  Did you understand him to be the senior
22  person of the two?
23     A.  Yes.
24     Q.  Do you have any understanding whether
25  Mr. Mayes participated in interviews of the other

Page 25
1  three members of the C.E.O. search committee?
2     A.  No.
3     Q.  Okay. So let me backfill a little bit.
4        So the first step in the C.E.O. search
5  process was formation of the committee; is that
6  right?
7     A.  Yes.
8     Q.  And how did that come to pass?
9     A.  Early on when -- there were two
10  committees that were being formed. One committee
11  was a committee -- was an executive committee, one
12  committee was a search committee.
13        This happened, oh, I would say, in June
14  of 2015, around that time, June or July.
15        Ellen asked me if I would like to be a
16  member of the executive committee.
17        And I said "No, I don't have time for
18  it." I knew that would be an extensive job. But I
19  did tell her at that time that I would be willing to
20  serve on the search committee.
21        So, when the board approved it, she
22  basically included my name as one of the four
23  persons who would be on that committee.
24     Q.  Did Ellen select the four members of the
25  committee?
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Page 26
1        MR. SWANIS: Objection. Form.
2        MR. RHOW: Speculation.
3        MR. HELPERN: Join.
4        MR. RHOW: If you know.
5        THE WITNESS: I think that Ellen
6  suggested the four persons. She was then acting as
7  the chairman. The board actually approved the
8  committee.
9  BY MR. KRUM:
10     Q.  Was there any discussion of who -- of
11  the composition of the C.E.O. search committee?
12        MR. SWANIS: Objection. Form.
13        MR. HELPERN: Join.
14        THE WITNESS: Not much.
15  BY MR. KRUM:
16     Q.  Okay. So the -- so the record is clear,
17  at the board meeting to which you just referred, was
18  there any discussion of the composition of the
19  C.E.O. search committee beyond Ellen identifying the
20  persons to be on the committee and the board
21  approving?
22     A.  There wasn't very much discussion.
23     Q.  Do you recall any discussion beyond
24  Ellen identifying the four members and the board
25  approving it?

Page 27
1     A.  No.
2     Q.  Was there any discussion of the
3  composition of the executive committee?
4        MR. SWANIS: Objection. Form.
5        MR. HELPERN: Join.
6        THE WITNESS: Yes, there was.
7  BY MR. KRUM:
8     Q.  And you understood I'm referring to the
9  same board meeting?
10     A.  Yes.
11     Q.  Okay. What was -- at this board meeting
12  where the executive committee was repopulated, as
13  best you can recall, Mr. Gould, who said what?
14     A.  I said what?
15     Q.  No. Who said what about the --
16     A.  Well, at this meeting it was proposed
17  that we have this executive committee, which I
18  was -- myself was wondering why we needed an
19  executive committee. We had been functioning
20  without one.
21        And at that meeting Tim Storey was very
22  concerned about the executive committee. He felt
23  that -- that it was a way to shuttle board decisions
24  over to a smaller group.
25     Q.  Did he say that in words or substance?

Page 28
1     A.  Yes.
2     Q.  Did anybody respond?
3     A.  There was responses, and I think, you
4  know -- I think the general feeling was that as long
5  as -- my feeling was -- I should just say it that
6  way -- my feeling was I didn't feel as strongly
7  about it as he did, because any major decisions of
8  the executive committee would have to be reported to
9  the board.
10        And I felt that a lot of corporations do
11  have executive committees, and it didn't bother me
12  as it bothered Tim.
13     Q.  When you say, Mr. Gould, any major
14  decisions would have to be reported to the board,
15  are you saying that the executive committee would
16  make the decision but that the board would learn to
17  it?
18        MR. SWANIS: Object to form.
19        MR. HELPERN: Join.
20        MR. RHOW: I think it's vague, but you
21  can answer.
22        THE WITNESS: Well, I think that, you
23  know, the problem -- I think both reported, and I
24  think -- I think the executive committee using its
25  judgment would not make important decisions without

Page 29
1  having them vetted out by the board. It's like the
2  chief executive of the company would not make major
3  decisions without clearing it with the board.
4        And so I -- I wasn't concerned until I
5  saw the executive committee -- unless I saw that the
6  executive committee was doing things outside their
7  scope of what I thought their authority should be.
8  BY MR. KRUM:
9     Q.  You understand that the executive
10  committee set the date for the 2015 annual
11  shareholders meeting, right?
12        MR. HELPERN: Objection to form.
13        MR. SWANIS: Join.
14        THE WITNESS: I wasn't aware of that.  I
15  mean I may have been aware of it at the time but
16  I've forgotten it.
17  BY MR. KRUM:
18     Q.  Do you recall that the executive
19  committee set the date for the -- the record date
20  with respect to the 2015 annual shareholders
21  meeting?
22        MR. RHOW: Foundation.
23        MR. SWANIS: Object to form.
24        MR. RHOW: Foundation.
25        MR. HELPERN: Join.
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Page 38
1  that okay?
2     A.  Yes.
3     Q.  And by the five, I mean the directors
4  prior to the addition of Ms. Codding and
5  Mr. Wrotniak.
6     A.  Uh-huh.
7     Q.  Okay?
8     A.  Yes.
9     Q.  And what statements do you recall
10  Mr. Adams making in support of terminating Jim
11  Cotter, Jr., as president and C.E.O. of RDI?
12     A.  I don't recall the exact statements
13  themselves, but the essence of the statements was
14  that the company was not functioning properly under
15  Mr. Cotter and that a change had to be made right
16  away.
17     Q.  Directing your attention, Mr. Gould,
18  back to the C.E.O. search process and to your
19  testimony regarding providing comments about a list
20  that Korn Ferry had provided following initial
21  interviews of the four members of the search
22  committee, do you recall that testimony?
23     A.  Yes.
24     Q.  Describe the list, if you would, please.
25  What was the nature of that document?

Page 39
1     A.  The document set forth a profile of the
2  ideal candidate and the characteristics that the
3  board should be looking for as they interviewed
4  candidates for the position and included such things
5  as public company experience, experience in real
6  estate, developing projects, maybe raising capital,
7  things of that nature that these people had some
8  experience in.
9     Q.  Was there more than one version of this
10  list of characteristics?
11     A.  There was an earlier draft, and I think
12  it was then superseded, my recollection, with
13  comments -- as a result of the comments that each of
14  the people made.
15        But I'm not certain of that, but that's
16  my belief as I -- my memory serves me.
17     Q.  And your recollection is that you made
18  comments on the initial draft?
19     A.  I made comments either by telephone
20  or -- or writing on the initial draft, yes.
21     Q.  To whom did you communicate those
22  comments?
23     A.  My recollection is I communicated them
24  to the Korn Ferry representative.
25     Q.  Is that Mr. Mayes?

Page 40
1     A.  Yes.
2     Q.  You testified earlier something to the
3  effect that Mr. Tompkins had collected some
4  information or comments from board members.
5        Do you recall the testimony --
6     A.  Yes, I do.
7     Q.  -- to that effect?
8     A.  I do.
9     Q.  What exactly was -- did you provide him
10  and did you understand him to do in that respect?
11     A.  Well, he mentioned to me that one of the
12  things that I had not focused on as much as I should
13  have -- and he's right -- was the fact that this is
14  a -- basically a motion picture exhibitor company,
15  as well as a real estate company. We know both
16  entertainment and that.
17        And in my earlier comments I focused
18  most -- mostly on the real estate aspect of it. And
19  I agreed with him.
20     Q.  How did he know what your earlier
21  comments had been?
22     A.  I'm not sure.
23     Q.  Were the earlier comments communicated
24  orally or in writing?
25     A.  Again I'm not sure which way they were

Page 41
1  communicated, but I -- my recollection is that he
2  probably saw the first draft compiled by Korn Ferry.
3     Q.  And your earlier comments had focused on
4  real estate development; is that correct?
5     A.  Yes. I had been focusing almost --
6  because at that point in time it was very important
7  in my mind the real estate development, and I was
8  making sure that whoever became a C.E.O. would have
9  some good familiarity with that aspect of the
10  business.
11     Q.  At the time was there anybody employed
12  as an executive at RDI who had, to your knowledge,
13  experience with real estate development?
14        MR. SWANIS: Objection. Form,
15  foundation.
16        MR. HELPERN: Join.
17        THE WITNESS: The person primarily
18  handling real estate development at that time was
19  Margaret Cotter.
20  BY MR. KRUM:
21     Q.  What real estate development experience,
22  if any, did she have?
23        MR. SWANIS: Objection, form.
24        MR. HELPERN: Vague.
25        MR. SWANIS: Join.
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Page 42
1        THE WITNESS: Well, Margaret had been
2  helping putting together the -- working on these
3  projects. And she did not have, to my knowledge,
4  any prior experience in developing a major real
5  estate project.
6  BY MR. KRUM:
7     Q.  Do you recall, Mr. Gould, that during
8  his tenure as C.E.O., Jim Cotter, Jr., had
9  articulated the view that the company needed to hire
10  a senior executive with real estate development
11  experience?
12     A.  I do.
13     Q.  The company, in fact, had hired Korn
14  Ferry to conduct a search for such a person,
15  correct?
16     A.  Yes.
17     Q.  Do you recall what happened with that
18  search?
19     A.  I think a few people were -- were
20  proposed, and I don't think any -- I don't think it
21  went anywhere. I think one or two candidates who
22  were identified met with -- were met with criticism.
23  And I think it just stalled.
24     Q.  So, as of today has the company hired a
25  senior executive with real estate experience?

Page 43
1        MR. HELPERN: Objection. Form.
2        MR. SWANIS: Join.
3  BY MR. KRUM:
4     Q.  When you say it stalled, do you recall
5  exactly what happened?
6     A.  Well, this was all happening during the
7  period of the transition in management. So at that
8  point when the -- when Mr. Cotter left, it just --
9  there was no more continuation of that -- of that
10  search.
11     Q.  Did you ever hear or learn or were you
12  ever told that Ellen Cotter as interim C.E.O.
13  determined to suspend the search for a senior
14  executive with real estate development experience?
15        MR. HELPERN: Objection. Form.
16        MR. SWANIS: Join.
17        THE WITNESS: I don't recall that.  I
18  can't remember it.
19  BY MR. KRUM:
20     Q.  Do you recall at some point RDI entered
21  into some sort of agreement with a third-party to
22  provide some services related to development of one
23  or more New York City properties opened by RDI?
24     A.  Yes.
25     Q.  What do you recall in that regard?

Page 44
1     A.  At board meetings there were
2  presentations made to the board from consultants in
3  New York who were assisting on these -- this
4  project, the Sutton Place project.
5     Q.  What is your understanding as to what
6  the role of the consultants is?
7     A.  To provide the real estate know-how to
8  budget the -- the -- whether or not the -- how much
9  the project would cost, what kind of revenues could
10  be expected, what the worth of the property would be
11  before and after and whether this would be a good
12  expenditure of the company's capital or whether the
13  company should consider selling the project as it is
14  now.
15     Q.  And who at the company is responsible
16  for supervising or managing these consultants?
17     A.  It appears to me just judging from the
18  way it comes out at the board meeting that both
19  Ellen and Margaret are primarily involved in
20  supervising these consultants.
21     Q.  To your knowledge, does Ellen Cotter
22  have any prior experience in real estate development
23  of the type these consultants are providing services
24  with respect to?
25        MR. SWANIS: Objection. Foundation.

Page 45
1        MR. HELPERN: Join.
2        THE WITNESS: I don't believe she had
3  prior experience on major real estate development
4  projects.
5        She has done these projects, though,
6  with respect to individual theaters.
7  BY MR. KRUM:
8     Q.  And did I -- did I understand you to say
9  correctly that one of the options presently being
10  considered is to sell the project?
11     A.  One of the options would be is if the
12  project isn't going to -- if the company put its
13  money and risk into the project and it wasn't worth
14  that much more, then why would the company do it.
15        So that's one of the options, is should
16  we just bring in a joint venture partner, sell the
17  project, sort of unload the risk at this juncture or
18  keep it and take our chances.
19     Q.  Who at the company is responsible for
20  making those decisions?
21        MR. HELPERN: Objection. Form.
22        MR. SWANIS: Join.
23        THE WITNESS: The board would be.
24  BY MR. KRUM:
25     Q.  Who's going to advise the board about
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Page 46
1  those considerations?
2     A.  Well, to date we've been advised by the
3  management and by presentations from these
4  consultants.
5     Q.  And so we can put a name to it, are the
6  consultants the Edifice people?
7     A.  I'm not sure.
8     Q.  Do you recall any of the names of the
9  consultants --
10     A.  If I heard the name, I would remember
11  it.
12     Q.  Is one of the individuals a person by
13  the name of Michael Buckley?
14     A.  Yes.
15     Q.  He's made one or more presentations to
16  the board, right?
17     A.  Yes, he has.
18     Q.  And when you referred to management a
19  moment ago, you were referring to Ellen Cotter and
20  Margaret Cotter?
21     A.  No. I'm also referring to Dev Ghose and
22  other people who participated in a very voluminous
23  report on this subject.
24     Q.  So, directing your attention, Mr. Gould,
25  back to the C.E.O. search process, in terms of your

Page 47
1  understanding or knowledge of what happened, what
2  happened next after you provided feedback on the
3  initial list that Korn Ferry generated?
4     A.  Well, my understanding is that they then
5  came back and modified the initial list or initial
6  things we talked about.
7        And then they identified five
8  candidates -- I believe there were five -- from
9  their list who they felt the committee should
10  interview.
11     Q.  How long did it take to finalize this
12  list of criteria?
13     A.  I would say a couple of months.
14     Q.  What is your understanding as to why it
15  took that period of time?
16        MR. HELPERN: Objection to form.
17        MR. SWANIS: Join.
18        THE WITNESS: I have no understanding as
19  to why.
20  BY MR. KRUM:
21     Q.  Did you ever hear or learn or were you
22  ever told that Craig Tompkins provided his own
23  comments to Korn Ferry regarding the search
24  criteria?
25     A.  I believe I did.

Page 48
1     Q.  What did you hear or learn in that
2  regard?
3     A.  It is very fuzzy, but I believe that --
4  that Craig did offer some constructive comments on
5  the profile.
6     Q.  Was there any discussion, to your
7  knowledge, of allowing all of the members of the RDI
8  board of directors to provide input to Korn Ferry
9  regarding what came to be search criteria?
10     A.  I don't recall that. I don't remember
11  that.
12     Q.  Was there any discussion at the board of
13  directors meeting at which the C.E.O. search process
14  was first discussed about what involvement, if any,
15  members of the RDI board of directors who were not
16  going to be on the C.E.O. search committee would
17  have in --
18        MR. SWANIS: Objection.
19  BY MR. KRUM:
20     Q.  -- the process?
21        MR. SWANIS: Objection. Form,
22  foundation.
23        MR. HELPERN: Join.
24        THE WITNESS: I don't recall that
25  either.

Page 49
1  BY MR. KRUM:
2     Q.  Do you recall that there was some
3  discussion or some document or both that indicated
4  that the full board would be provided three final
5  candidates for interviews as part of the C.E.O.
6  search process?
7     A.  I vaguely recollect that, but I can't
8  remember when and where I heard it. But I do
9  remember that vaguely.
10     Q.  Okay. That did not happen, correct?
11     A.  That did not happen.
12        MR. HELPERN: Objection. Form.
13        MR. SWANIS: Join.
14  BY MR. KRUM:
15     Q.  So, what happened next, to your
16  knowledge, in the C.E.O. search process after Korn
17  Ferry identified five candidates?
18     A.  The next step was that the committee
19  then proceeded to interview the candidates.
20     Q.  And by the committee, you mean each of
21  the four members?
22     A.  No. At that point before the very first
23  interview was the time when Ellen came into the
24  meeting and said she was no longer going to
25  participate in the committee.
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1     Q.  What did she say?
2     A.  She said that, "I decided to be a
3  candidate for the job, and I think that disqualifies
4  me from acting on this committee."
5        And we agreed, the committee agreed.
6     Q.  What discussion, if any, was there about
7  whether the process needed to be redone or revised
8  or modified in any manner on account of Ellen
9  Cotter's involvement?
10        MR. SWANIS: Objection. Form.
11        MR. HELPERN: Join.
12        THE WITNESS: Because of her
13  involvement, I didn't understand that part of it.
14  BY MR. KRUM:
15     Q.  When Ellen Cotter came in and announced
16  that she was going to be a candidate and -- what
17  else, if anything, did she say or did anyone else
18  say other than what you've already testified?
19     A.  That was it. She excused herself. She
20  was only in the room I would say for no more than
21  five minutes.
22     Q.  Who was present when that happened?
23     A.  Doug was present, Margaret was present.
24     Q.  And you?
25     A.  And myself.

Page 51
1     Q.  Craig Tompkins, was he there?
2     A.  I have a recollection that he -- that
3  he -- that he was there, but I can't say for sure.
4     Q.  Was Ed Kane there?
5     A.  No.
6     Q.  Was Ed Kane ever present at any C.E.O.
7  search committee activities, to your knowledge?
8     A.  My recollection is that he did attend
9  one of the interviews, I think it was the day before
10  the -- the day of the Christmas party. And -- the
11  Reading Christmas party.
12        And Ed happened to be there anyway.  I
13  think he did participate in one session, yes.
14     Q.  Who was the interviewee of that session?
15     A.  I believe this was the interview -- I
16  can't recall which interview he was --
17     Q.  Was it Ellen?
18     A.  No. Well, maybe it was. Maybe it was
19  Ellen. It might have been Ellen.
20        I can't remember who it was. But I know
21  he participated in one.
22     Q.  So what's your best recollection as to
23  when in time the meeting at which Ellen announced
24  she was a candidate occurred?
25     A.  It would be sometime mid-December.

Page 52
1     Q.  Had any candidate interviews occurred
2  prior to that?
3     A.  No.
4     Q.  What discussion, if any, was there of
5  whether another director should be added to the
6  C.E.O. search committee on account of Ellen ceasing
7  to serve?
8     A.  I don't recall there was any discussion.
9     Q.  What discussion was there, if any, of
10  whether the -- whether any part of the process that
11  had occurred to date needed to be reviewed on
12  account of Ellen's participation in it?
13        MR. SWANIS: Objection. Form,
14  foundation.
15        MR. HELPERN: Join.
16        THE WITNESS: I don't recall any
17  discussion of that either.
18  BY MR. KRUM:
19     Q.  At any point in time, Mr. Gould, were
20  you ever party or privy to a discussion in which the
21  subject was whether any part of the C.E.O. search
22  process should be reviewed or redone on account of
23  the fact that Ellen Cotter had participated in it?
24        MR. RHOW: Vague.
25        MR. SWANIS: Same objection.

Page 53
1        THE WITNESS: The only time I think I
2  was part of that discussion would be at board
3  meetings when Jim, Jr., made some concerns --
4  expressed some concerns about it. And maybe
5  Jim, Jr., may have mentioned it to me as well, but I
6  can't remember.
7  BY MR. KRUM:
8     Q.  Okay. Whether at the meeting when Ellen
9  Cotter announced her candidacy or at any time
10  thereafter were you ever party or privy to or did
11  you ever learn of any discussions regarding Margaret
12  Cotter resigning from the C.E.O. search committee?
13     A.  Never -- I never heard any conversation
14  about Margaret resigning. I think Margaret recused
15  herself from -- I think she did. I can't recall.
16        But I know when it came to a discussion
17  of Ellen as the preferred candidate, I think she
18  offered to recuse herself. And I think the
19  committee felt she could sit in and listen.
20     Q.  Who said what about Margaret recusing
21  herself?
22     A.  I don't recall exactly the way it came
23  up, but when it became apparent to Doug and myself
24  that we felt that Ellen was probably, given the
25  situation, the preferred candidate, the obvious
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1  thing was because of -- to have frank discussions,
2  somebody might say "why doesn't Margaret leave the
3  room," and I think we decided it wasn't necessary
4  for her to do so.
5     Q.  What difference did it make whether
6  Ellen was the preferred candidate or simply a
7  candidate to whether or not Margaret Cotter should
8  or should not continue to serve as a member of the
9  C.E.O. search committee?
10        MR. HELPERN: Objection to form.
11        MR. SWANIS: Join.
12        THE WITNESS: Well, from my standpoint,
13  since they were aligned together with this
14  litigation, that they might be together, voting
15  together, be more concerned about each other's
16  situation.
17        And so we had to be very conscious
18  because of all the various sides that were here,
19  family disputes. And I think that's why a committee
20  member might say, "Well, maybe to talk candidly
21  perhaps Margaret should not be here."
22  BY MR. KRUM:
23     Q.  In your next to last answer in which you
24  referred to Ellen as the preferred candidate given
25  the situation, to what were you referring by the

Page 55
1  words "given the situation"?
2     A.  None of the candidates met the perfect
3  profile that we all wish we would come up with, you
4  know, somebody like from central casting.
5        Ellen did not have certain of the
6  qualities we were looking for in the sense of the
7  real estate experience and this and that. But none
8  of the candidates had what we were looking for.
9        So, as we interviewed these
10  candidates -- and by the way, all of them were very,
11  very qualified good candidates. They really were.
12  I was very impressed with the quality of the people
13  that Korn Ferry had put forward.
14        And this became apparent to me, anyway,
15  that Ellen was the type of person who would continue
16  the continuity, that people liked her, that she had
17  had a good reputation, we had been working with her
18  for all these years. And given all those
19  circumstances, she stood head and shoulders above a
20  person who would be asked to come into this horrible
21  vicious situation.
22        It made it almost an impossible task for
23  somebody to enter this corporate management
24  structure and be able to thrive.
25     Q.  So is it fair to say your view was that

Page 56
1  once Ellen announced her candidacy, she was the
2  presumptive favorite?
3        MR. HELPERN: Objection. Form,
4  misstates testimony.
5        MR. SWANIS: Join.
6        MR. RHOW: Join.
7        THE WITNESS: No. It only became
8  apparent to me after we had interviewed everybody,
9  and I could see that by -- you know, she was
10  definitely the most well-known to the directors, she
11  provided the continuity, and she had a stake in the
12  venture. You know, she had major share holdings
13  with her family. And a new person would be coming
14  in without that.
15        So she would be -- have her interests
16  aligned with the shareholders.
17  BY MR. KRUM:
18     Q.  By virtue of being a shareholder, you
19  mean?
20     A.  By being a major shareholder, yes.
21     Q.  Mr. Gould, did it occur to you at any
22  time prior to the meeting at which Ellen Cotter
23  announced her candidacy for the C.E.O. position that
24  she would or might be a candidate?
25     A.  Yes.

Page 57
1     Q.  When?
2     A.  Early on. I mean I always thought that
3  she might end up being a candidate. But she hadn't
4  declared herself to do so.
5     Q.  And when you say "early on," you mean
6  early on in the C.E.O. search process?
7     A.  Correct. It always occurred to me she
8  might at some point enter the fray.
9     Q.  Did you ever discuss that with her prior
10  to the meeting at which she announced her candidacy?
11     A.  No.
12     Q.  Did you ever discuss the subject of
13  Ellen possibly being a candidate for the C.E.O.
14  position with anybody prior to the C.E.O. search
15  committee meeting at which she announced her
16  candidacy?
17     A.  I can't recall that conversation with
18  anybody. I'm sure there must have been
19  conversations, but I don't -- I can't remember them.
20     Q.  For example, did you have any
21  discussions or communications with Doug McEachern
22  regarding Ellen being a candidate for the C.E.O.
23  position at any time prior to the C.E.O. search
24  committee meeting at which she announced that she
25  was a candidate?
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1  into existence on or about June 30, 2015, do you
2  have that in mind?
3     A.  I do.
4     Q.  At the inception, what discussion, if
5  any, was there of whether Ellen Cotter should be on
6  the committee in view of the fact that she held the
7  position as interim C.E.O. of the company?
8     A.  At the outset I don't remember any
9  discussion being held concerning that particular
10  topic.
11     Q.  Was there some discussion of that at any
12  point in time prior to her tendering -- announcing
13  her candidacy?
14     A.  I don't recall it.
15     Q.  Do you recall that there was a point in
16  time when Tim Storey relayed to you that he had
17  spoken to Margaret, including regarding the C.E.O.
18  search, and had asked if she intended to be a
19  candidate and had received what he characterized to
20  be as a not-responsive or non-responsive response
21  from her?
22        Do you recall that?
23        MR. FERRARIO: Do you mean Ellen? You
24  said Margaret.
25        MR. KRUM: I said Margaret. I meant

Page 281
1  Ellen.
2        THE WITNESS: You mean Ellen?
3  BY MR. KRUM:
4     Q.  Yes.
5     A.  Very vaguely.
6     Q.  At that point in time did you and
7  Mr. Storey have any communications regarding the
8  subject of whether Ellen should be a member of the
9  C.E.O. search committee?
10     A.  If we did, I can't recall it.
11     Q.  Whether at -- on or about June 30, 2015,
12  when the C.E.O. search committee was formed or at
13  any point during the time you served on that
14  committee, were you ever party to any communications
15  regarding how to handle any internal candidates for
16  the position of C.E.O.?
17     A.  There was a communication saying that
18  we -- that the company would be -- the search
19  committee would be encouraging internal candidates
20  to submit their feelings about being candidates for
21  the job.
22        And I don't remember how we decided to
23  handle them. I think the problem went away or the
24  issue went away when Ellen announced her candidacy,
25  and the other internal candidates at that point

Page 282
1  backed down. They said they weren't going to be
2  interested if Ellen was interested.
3     Q.  What is your best recollection as to
4  when in time Ellen announced her candidacy?
5     A.  My best recollection would be sometime
6  in December of 2015, maybe in November.
7     Q.  Do you actually have any recollection of
8  the C.E.O. search committee, either independently or
9  in conjunction with Korn Ferry, having any
10  discussions or communications regarding a method or
11  process to hire -- excuse me -- to process or
12  consider internal candidates for the position of
13  C.E.O.?
14     A.  I do remember there was a -- a
15  discussion with Korn Ferry. And I -- I don't
16  remember how we decided to process the internal
17  candidates.
18     Q.  Well, do you know whether there was a
19  decision?
20     A.  I can't recall.
21     Q.  Do you -- the discussion you remember
22  with Korn Ferry, who was party to that?
23     A.  I think Mr. Mayes.
24     Q.  Okay. Who on behalf of the C.E.O.
25  search committee?

Page 283
1     A.  I can't remember.
2     Q.  How did it occur? In person or
3  telephone?
4     A.  My -- my recollection is that it
5  occurred by telephone.
6     Q.  How long did it last?
7     A.  I would think -- I mean most of the
8  calls with Korn Ferry were about a half an hour or
9  more. So my guess is this particular one would be
10  around that -- that amount of time.
11     Q.  And approximately how long did the
12  discussion regarding how to handle internal
13  candidates last?
14     A.  Not very long.
15     Q.  Five minutes or less?
16     A.  Five minutes or less is my recollection.
17     Q.  Do you recall if the -- if at any point
18  in time Korn Ferry interviewed any internal
19  candidates, that is, prior to the interview of
20  Ellen, in -- well, strike that.
21        Do you recall if Korn Ferry ever
22  interviewed any internal candidates?
23     A.  I don't believe they did.
24     Q.  They did not interview Ellen either, did
25  they?
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1     A.  I don't know that. But I don't think
2  they interviewed any other internal candidates.
3     Q.  Well, to your recollection, did you as a
4  member of the C.E.O. search committee ever receive
5  any feedback, whether by way of formal assessment or
6  even informally, from Korn Ferry regarding the
7  candidacy of Ellen Cotter for the position of C.E.O.
8  of RDI?
9        MR. RHOW: Vague.
10        You can answer.
11        THE WITNESS: No. I do not remember
12  getting any assessment from Korn Ferry about Ellen.
13  BY MR. KRUM:
14     Q.  What's your recollection as to how it
15  came to pass that Korn Ferry was selected to be the
16  recruiter engaged by the company for the C.E.O.
17  search?
18     A.  My recollection is that Ellen as the
19  C.E.O. of the -- interim C.E.O. of the company at
20  that time made the decision and made the
21  recommendation to the board.
22     Q.  Did you have any discussions with anyone
23  regarding whether Ellen as the interim C.E.O. should
24  be the person empowered to select the recruiter the
25  company was going to use for the C.E.O. search?

Page 285
1     A.  No.
2     Q.  Do you know if there were any
3  discussions by any board members of the subject of
4  whether Ellen as the interim C.E.O. should be
5  empowered to select the recruiter the company was
6  going to use for the C.E.O. search?
7     A.  I don't recall any such discussions.
8     Q.  Did you or, to your knowledge, any other
9  member of the C.E.O. search committee ever have any
10  communications with Korn Ferry regarding a possible
11  candidacy of Ellen for the permanent C.E.O. position
12  at any time prior to Ellen's announcement of her
13  candidacy?
14     A.  I did not. And I don't know about the
15  others.
16     Q.  Do you know if Craig Tompkins ever had
17  such communications?
18     A.  I don't know that.
19     Q.  Directing your attention, Mr. Gould,
20  back to the subject of the engagement of Korn Ferry,
21  what is your recollection, if any, as to what Ellen
22  communicated about why she had selected Korn Ferry?
23     A.  Ellen I believe had used Korn Ferry
24  before. Korn Ferry is a well established
25  independent national -- major national head hunting

Page 286
1  firm and has an excellent reputation.
2        And I don't think the board spent any
3  time debating whether Korn Ferry was the right
4  entity to conduct the work on this.
5     Q.  Now, the answer you just gave,
6  Mr. Gould, was that what you recall Ellen Cotter
7  saying or was that what you thought --
8     A.  That's what I thought.
9     Q.  Okay. What did Ellen Cotter
10  communicate, to the best of your recollection, as to
11  why she had selected Korn Ferry?
12     A.  Just I think she said they're an
13  outstanding firm, she had been familiar with them, I
14  think she said she had used them before. And that
15  was what she basically said to the board.
16     Q.  Did she disclose to the board or
17  subsequently to anybody in your presence what steps
18  she had taken and on whom she had relied, if anyone,
19  in making her determination to select Korn Ferry?
20     A.  Not that I can recall.
21     Q.  Do you have any understanding or
22  information whether anybody else who was employed by
23  or for RDI participated in the process, if there was
24  a process, that resulted in Ellen selecting Korn
25  Ferry?

Page 287
1     A.  I believe Ellen was being assisted by
2  Craig Tompkins.
3     Q.  What's your basis for that belief?
4     A.  Because Craig became the secretary to
5  the committee and recorded the deliberations of the
6  committee and seemed to be involved in the
7  discussions that I had with Korn Ferry. And they
8  mentioned Craig Tompkins in terms of delivering --
9  negotiating the contract with Korn Ferry and things
10  of that nature.
11     Q.  Did you ever hear or learn anything else
12  that serves as a basis for your belief today that
13  Craig Tompkins assisted Ellen Cotter in whatever
14  steps she took that resulted in her selecting Korn
15  Ferry?
16     A.  Well, I looked -- at the time I remember
17  Craig Tompkins was helping Ellen more like an
18  administrative assistant to work out the details
19  with Korn Ferry. And I had a conversation with
20  Craig Tompkins at one point about some of the
21  characteristics that we were looking for in a new
22  C.E.O.
23     Q.  The conversation to which you just
24  referred between you and Craig Tompkins was at the
25  point of the process when Korn Ferry was preparing
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1  something called a position specification; is that
2  right?
3     A.  Yes.
4        MR. KRUM: I'll ask the court reporter
5  to mark as Exhibit 372 a document entitled "Reading
6  International, Inc. Meeting of Board of Directors
7  Telephonic Meeting June 30, 2015." It bears
8  production numbers WG74 through 80.
9        (Whereupon the document referred
10        to was marked Plaintiffs'
11        Exhibit 372 by the Certified
12        Shorthand Reporter and is attached
13        hereto.)
14        THE WITNESS: I'm prepared.
15  BY MR. KRUM:
16     Q.  Do you recognize Exhibit 372?
17     A.  Yes, I do.
18     Q.  What is it?
19     A.  This is a -- some points concerning the
20  formulation of the search committee's agenda and
21  objectives in finalizing candidates for new C.E.O.
22     Q.  Did you receive this document in advance
23  of the June 30, 2015 telephonic board meeting?
24     A.  I do.
25     Q.  I direct your attention, Mr. Gould, to

Page 289
1  the second page. It's entitled,
2          "Chief Executive Officer
3          Succession/Search Agenda For
4          Discussion."
5        Do you see that?
6     A.  I do.
7     Q.  And I direct your attention in
8  particular to item B that begins,
9          "Build Consensus View of Board:
10          Search Objectives and Finalize
11          Candidate Qualifications."
12        Do you see that?
13     A.  I do.
14     Q.  Did you ask how it came to pass that
15  this discussion as set out on this page was framed
16  in the manner in which it's framed?
17     A.  No.
18     Q.  Now, as a practical matter, the full RDI
19  board of directors did not participate in setting
20  search objectives or finalizing candidate
21  qualifications, right?
22     A.  That's correct.
23     Q.  What discussion was there, if any, at
24  the June 30, 2015 board of directors meeting about
25  whether the full board would be involved in setting

Page 290
1  search objectives and finalizing candidate
2  qualifications or whether only the C.E.O. search
3  committee would?
4     A.  I don't recall the discussion about that
5  topic.
6     Q.  Was it your view that the members of the
7  RDI board of directors who were not on the C.E.O.
8  search committee had no basis to provide input to --
9  into the search objectives or the candidate
10  qualifications?
11     A.  No. My view on it would have been that
12  if any director wanted to look at anything, they
13  could do so; but that the actual work in doing it
14  would be left to this committee, so we wouldn't have
15  to involve everybody trying to handle each item.
16     Q.  Item B(2) on the second page of
17  Exhibit 372 reads as follows:
18          "Agree to process for considering
19          internal" -- "internal candidates."
20        Do you see that?
21     A.  I do.
22     Q.  And if I recall correctly, you recall no
23  such discussions as among RDI board members?
24     A.  Correct.
25        MR. TAYBACK: Objection. Asked and

Page 291
1  answered.
2  BY MR. KRUM:
3     Q.  Item C on the second page of Exhibit 372
4  reads as follows:
5          "Interview finalist candidates with
6          a view that the three top
7          candidates will interview with the
8          entire board of directors."
9        Do you see that?
10     A.  I do.
11     Q.  That didn't happen either, did it?
12     A.  That did not happen.
13     Q.  Okay. That's all we have with that
14  document.
15        MR. KRUM: I'll ask the court reporter
16  to mark as Exhibit 373 what appears to be an
17  engagement letter between Korn Ferry and RDI. The
18  document's dated July 9, 2015. It bears production
19  numbers RDI5742 through 48.
20        (Whereupon the document referred
21        to was marked Plaintiffs'
22        Exhibit 373 by the Certified
23        Shorthand Reporter and is attached
24        hereto.)
25        THE WITNESS: I'm prepared.
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Page 296
1  Cotter reported to having considered were unknown to
2  her prior to the process or steps she took to vet
3  them?
4     A.  I think each of the firms she was
5  looking at were prominent search firms. And I think
6  everybody knew of them. I'm sure Ellen knew of
7  them, as well.
8     Q.  Do you see that on the last page of
9  Exhibit 373 there's a handwritten date to the right
10  of Ellen Cotter's -- what purports to be Ellen
11  Cotter's signature?
12     A.  I do.
13     Q.  August 3, 2015?
14     A.  Yes.
15     Q.  Does that comport with your recollection
16  as to when Korn Ferry was formally engaged?
17     A.  The time frame, it seems like it's about
18  right.
19        MR. KRUM: I'll ask the court reporter
20  to mark as Exhibit 374 what purports to be an email
21  chain of June 18, 2015, between Robert Wagner and
22  Craig Tompkins. The document bears production
23  number RDI18761 through 65.
24        (Whereupon the document referred
25        to was marked Plaintiffs'

Page 297
1        Exhibit 374 by the Certified
2        Shorthand Reporter and is attached
3        hereto.)
4        THE WITNESS: Thank you.
5        Okay. I'm ready.
6  BY MR. KRUM:
7     Q.  Have you ever seen Exhibit 374?
8     A.  I don't believe so.
9     Q.  Well, you see that it's a series of
10  emails between Craig Tompkins and Robert Wagner,
11  right?
12     A.  Yes.
13     Q.  Have you read them, Mr. Gould?
14     A.  Briefly, yes.
15     Q.  Okay. Does that refresh your
16  recollection at all as to what you knew or
17  understood previously regarding Craig Tompkins's
18  involvement in the actions of Ellen Cotter to meet
19  with Korn Ferry?
20        MR. TAYBACK: Object to the form of the
21  question. I'm not sure the witness indicated he
22  didn't recall.
23        THE WITNESS: It doesn't refresh my
24  recollection, but I can see -- on that point. But I
25  do see that he was actively involved in coordinating

Page 298
1  the meetings.
2  BY MR. KRUM:
3     Q.  Did you see at the bottom of the first
4  page of Exhibit 374 in the second line of that email
5  it refers to Mr. Mayes as "Korn Ferry senior client
6  partner real estate practice"?
7     A.  I do.
8     Q.  And do you see that it also indicates
9  that Mr. Mayes had taken the lead on the -- on a
10  prior search for Reading International for a real
11  estate professional?
12        It's the next sentence to which I'm
13  referring, next two lines.
14     A.  Yes, I see that.
15     Q.  Okay. Does that refresh your memory
16  about whether you ever heard or learned anything
17  about Mr. Mayes's particular responsibilities as a
18  Korn Ferry executive?
19     A.  It does.
20     Q.  And what do you now recall that you
21  didn't before reading this?
22     A.  That he is -- that he had had a prior
23  experience in connection with the real estate search
24  and that he himself was a real estate specialist.
25     Q.  Okay. And what is your best

Page 299
1  recollection, Mr. Gould, as to when you first
2  understood that Mr. Mayes himself was a real estate
3  specialist?
4     A.  I don't -- I don't recall.
5     Q.  Okay. Do you recall when you learned
6  that, whenever that was, whether you thought that
7  made sense from RDI's perspective in the C.E.O.
8  search?
9     A.  I thought it made sense.
10     Q.  Why?
11     A.  Because one of the major assets of the
12  company is really the real estate assets, and it was
13  important that the person who comes in to me at that
14  time would have a good understanding how to develop
15  those assets.
16     Q.  And when you refer to those assets,
17  meaning those real estate assets, are you referring
18  to any particular assets?
19     A.  No. I'm really -- really referring to
20  all the -- the real estate owned by the company and
21  all of its developmental potential.
22        MR. KRUM: I'll ask the court reporter
23  to mark as Exhibit 375 a June 21 email from Robert
24  Wagner to Craig Tompkins. It bears production
25  number RDI21595 and 96.
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Page 304
1  to a halt in the sense of the -- it was not being
2  actively pursued, but that they still had the -- the
3  finalists from the search, as they said, still -- I
4  think they said still on hold or -- I forgot thing
5  language that they used here in the email.
6     Q.  And what was your understanding, if any,
7  as to why the search had either come to a halt or at
8  least was not being actively pursued?
9     A.  I don't recall the reason except for the
10  fact perhaps -- my recollection is that there was so
11  much going on with the departure of Jim, Jr., that
12  it was just on the back burner, and there were more
13  important issues to be handled at that point.
14     Q.  Do you recall that or is that your
15  surmise?
16     A.  That's my surmise.
17        MR. RHOW: You don't have to surmise.
18        THE WITNESS: Okay. Try not to.
19  BY MR. KRUM:
20     Q.  I direct your attention, Mr. Gould, to
21  the second paragraph on the first page of
22  Exhibit 375.
23        At the end of the second line there's a
24  sentence that talks about how Korn Ferry would treat
25  internal candidates, which was like any other

Page 305
1  candidates that Korn Ferry would generate.
2        Do you see that?
3     A.  I do.
4     Q.  And do you see the next line says, among
5  other things,
6          "Interviewing them at length"?
7     A.  Yes.
8     Q.  To your knowledge, did Korn Ferry ever
9  interview an internal candidate?
10     A.  To my knowledge, no.
11     Q.  And at some point Wayne Smith was an
12  internal candidate, right?
13     A.  Yes.
14     Q.  At some point Andrzej Matyezynski was an
15  internal candidate?
16     A.  Yes.
17     Q.  And at some point Ellen Cotter was an
18  internal candidate?
19     A.  Yes.
20     Q.  And your recollection is that none of
21  those people were interviewed by Korn Ferry,
22  correct?
23     A.  Yes.
24     Q.  Do you see the next part of that
25  sentence that talks about Korn Ferry putting the

Page 306
1  internal candidates through Korn Ferry's unique
2  proprietary assessment process.
3        Do you see that?
4     A.  I do.
5     Q.  Do you recall that Korn Ferry's
6  proprietary assessment process was one of the stated
7  reasons for engaging Korn Ferry?
8     A.  No.
9     Q.  Okay. To your knowledge, was any
10  candidate put through a Korn Ferry proprietary
11  assessment process?
12     A.  To my knowledge, no.
13     Q.  In fact, the C.E.O. search committee
14  told Korn Ferry not to pursue that process with any
15  candidates because the committee had already settled
16  on Ellen Cotter, correct?
17     A.  Yes.
18     Q.  I direct your attention, Mr. Gould,
19  further down on the second paragraph on the first
20  page of Exhibit 375.
21        Toward the end of the line the sentence
22  says -- reads as follows:
23          "But I think that it would be a big
24          mistake for Reading to just anoint
25          one of the internal candidates as

Page 307
1          the next C.E.O. in the interest of
2          expediency."
3        Do you see that?
4     A.  I do.
5     Q.  Had you ever learned, heard or been told
6  that that was Korn Ferry's view?
7     A.  No.
8     Q.  Do you see beginning at -- or strike
9  that.
10        You see in the first sentence of the
11  last paragraph on the first page of Exhibit 375 at
12  the end of the sentence Mr. Wagner says,
13          "We made it clear that we are ready
14          to start immediately"?
15     A.  Yes.
16     Q.  What's your recollection as to when Korn
17  Ferry actually started?
18     A.  I don't have any recollection.
19        (Whereupon Mr. Ferrario left the
20        deposition proceedings at this
21        time.)
22  BY MR. KRUM:
23     Q.  Directing your attention to the top of
24  the second page of Exhibit 375, do you see that
25  Mr. Wagner says, referring to the Korn Ferry

JA5156

WILLIAM GOULD - 06/29/2016

Litigation Services | 1.800.330.1112
www.litigationservices.com

WILLIAM GOULD - 06/29/2016

Litigation Services | 1.800.330.1112
www.litigationservices.com



Page 356
1     Q.  Did Ellen Cotter participate in the
2  interviews on Friday the 13th of any or all of
3  Brooks, Cruse, Chin and Sheridan?
4     A.  No.
5     Q.  Why not, if you know?
6     A.  Yes. At the beginning as we were about
7  to begin our interviewing session we all arrived at
8  the company, Ellen came into the room and said that
9  she had decided that she was going to throw her hat
10  into the ring for this job; and she felt that given
11  that, it would be unethical and improper for her to
12  be involved in the search committee.
13     Q.  What was the discussion that ensued, if
14  any?
15     A.  I believe that all of us -- my rec- --
16  my -- my response and I know Doug's was that we
17  agree we don't think she should be involved in the
18  search committee if she, herself, is going to be a
19  candidate.
20     Q.  What else, if anything else, was
21  discussed about the search committee or the search
22  in view of Ellen's announcement that she was going
23  to be a candidate?
24     A.  I can't recall anything at that time
25  other than that.

Page 357
1     Q.  Do you recall anything at any subsequent
2  point in time prior to the decision to select Ellen?
3        MR. TAYBACK: Object to the form of the
4  question.
5        MR. FERRARIO: I'll object to the extent
6  it calls for attorney-client communications.
7        MR. RHOW: Do you have --
8        THE WITNESS: I can't really recall
9  anything else about that, about Ellen, her role in
10  the search committee or anything else.
11  BY MR. KRUM:
12     Q.  Did you or anyone else ask her when she
13  had decided to be a candidate?
14     A.  No.
15     Q.  Did you or anyone else ask her when she
16  first considered being a candidate?
17     A.  No.
18     Q.  Did you or anyone else ask her why she
19  had not disclosed prior to the day of candidate
20  interviews that she was a candidate?
21     A.  Well, I believe in making her statement
22  to the search committee members other than herself,
23  she indicated that she had just decided that she was
24  going to do it.
25     Q.  So your -- your memory is that when she

Page 358
1  announced before the first candidate interview at or
2  about 8:30 in the morning on November 13, 2015, that
3  she had been decided -- she had decided to be a
4  candidate that she also indicated that she had just
5  decided or words to that effect?
6     A.  Words to that effect.
7     Q.  And as best you can recall, what did she
8  say in that respect?
9     A.  Just the -- all I can remember is the
10  notion that she said she had decided that she wanted
11  to give it a try, and so she didn't think it would
12  be proper for her to be on -- working with us on the
13  search committee anymore.
14     Q.  Okay. But the question I was asking was
15  about what's your best recollection as to what she
16  had said about when she had decided?
17     A.  I can't recall actually what she said
18  about that.
19     Q.  And --
20     A.  My impression was that she had just
21  decided it. That's my impression.
22     Q.  What's the basis for that impression?
23     A.  Well, I don't know that. I can't give
24  you any basis for it.
25     Q.  Okay. Was there any discussion at that

Page 359
1  point, meaning after Ellen announced her candidacy
2  and before the first interview with Mr. Brooks began
3  on the morning of November 13, 2015, whether
4  Margaret should remain on the C.E.O. search
5  committee in view of the fact that her sister had
6  announced her candidacy for the C.E.O. position?
7     A.  No, there was no discussion of that.
8     Q.  Was there ever any discussion of that?
9     A.  The only discussion of that came in at
10  the time when the search committee was starting to
11  make a determination as to whether Ellen would be
12  the preferred candidate.
13        And at that point Doug -- Doug McEachern
14  and I asked each other whether we should ask
15  Margaret to leave the room. And both of us at that
16  point felt that was not necessary, I recall.
17     Q.  Well, prior to that point in time, did
18  it occur to you that if you and Mr. McEachern did
19  not agree on -- on either a candidate or the
20  prioritizing or ranking, if you will, of candidates,
21  that Margaret Cotter could be the deciding person in
22  terms of what the committee did?
23        MR. TAYBACK: Objection. Incomplete
24  hypothetical.
25        THE WITNESS: No. I don't -- I don't
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Page 360
1  remember having thought about that.
2  BY MR. KRUM:
3     Q.  Did you or, to your knowledge,
4  Mr. McEachern seek the advice of counsel with
5  respect to the conduct of the C.E.O. search at any
6  point in time?
7     A.  No.
8     Q.  What happened next after the four
9  candidate interviews of Friday, November 13, 2015?
10     A.  After that -- after that there was a --
11  another candidate that was proposed by Korn Ferry.
12  And I believe we had a subsequent session with
13  Mr. Caverly. As I recall, he came in at a different
14  time.
15        And then we had to interview Ellen.
16        So there was a subsequent -- one or two
17  subsequent interview sessions sometime in December.
18  One of them was done by Skype and one with the --
19  the new candidate, which Korn Ferry had recommended
20  was in New York, was running a privately-owned
21  hotel, had been running it. And we interviewed that
22  gentleman on Skype.
23     Q.  Do you recall his name?
24     A.  No.
25     Q.  Did it begin with a D?

Page 361
1     A.  Could have.
2     Q.  Okay. I'm sorry. I don't have the name
3  at hand.
4        And what were your impressions of that
5  candidate?
6     A.  I thought the candidate was a --was
7  good. I think it would have been better to have the
8  interview in person where you get a better -- can
9  see better the movements and look into their eyes
10  and get a better feel for it.
11        It wasn't -- I don't think the interview
12  on Skype was as good as a personal interview. He
13  had the camera turned a little funny and it
14  wasn't -- wasn't as good.
15     Q.  When -- when relative to the other two
16  candidate interviews that occurred after
17  November 13, 2015, was Ellen interviewed?
18     A.  Ellen was interviewed I believe after
19  the Skype interview in -- with the fellow in
20  New York, and then we had Ellen come in -- it could
21  have been the same day as the -- as the Reading
22  Christmas party.
23        And we interviewed Ellen -- I think she
24  was the last candidate we interviewed.
25     Q.  Who -- who is the "we"? You --

Page 362
1     A.  It would be -- it would be Margaret,
2  Doug and myself.
3     Q.  Did Mr. Tompkins participate in any of
4  these interviews?
5     A.  No.
6     Q.  Did you have any substantive discussions
7  with Mr. Tompkins about the C.E.O. search process
8  beyond the conversation about which you already
9  testified and which he had substantive comments
10  about the position specification?
11     A.  No.
12     Q.  Did Ed Kane participate in any of the
13  candidate interviews or was he present as the case
14  may be?
15     A.  He was present for one. And he happened
16  to be there either to go to a meeting, an audit
17  committee meeting, but he did take place -- he did
18  take -- he did participate in one interview.
19     Q.  Which one?
20     A.  I can't recall right now.
21     Q.  Okay. And what did he say, if anything,
22  during that --
23     A.  Well, he asked questions and -- you
24  know, but all the other interviewers did. And he
25  just had his own thinking on the subject.

Page 363
1        If I recall, he wasn't too aggressive
2  during that interview session.
3     Q.  With respect to the interview of Ellen
4  Cotter that occurred in December, perhaps on the day
5  of the Reading holiday party, how long did that
6  last?
7     A.  My guess is it -- I'm mean I'm just
8  trying to put it -- the exact time, I guess, is
9  about 45 minutes.
10     Q.  Okay. Who led that interview?
11     A.  I did.
12     Q.  What did you cover? What were the
13  topics you covered?
14     A.  Doug -- when I say I led it, I think it
15  was really Doug and myself. He we covered all kinds
16  of things; I mean what prior involvement, what she
17  saw, what her future thinking was about the future
18  of the company, how she saw her shortcomings.
19        We went through the whole gamut of -- of
20  the same kinds of questions that we asked the
21  others. The only difference with Ellen was that we
22  had had 20 years of prior experience dealing with
23  her. We knew a lot about her.
24     Q.  So what did that -- what did that mean?
25  That there was less in the interview learning about
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Page 411
1  prepared these minutes?

2     A.  Craig Tompkins.

3     Q.  When did he prepare it?

4     A.  Shortly after this meeting.

5     Q.  Who asked him to do so?

6     A.  He was the recording secretary of the

7  search committee appointed by Ellen.

8     Q.  So, what happened, Mr. Gould, between

9  the time of Ellen Cotter's interview and the

10  telephonic meeting that's the subject of Exhibit 389

11  with respect to the C.E.O. search?

12     A.  Korn Ferry was contacted and told and

13  were asked to stand down. And other than that, I'm

14  not sure what else was done.

15     Q.  Why did this telephonic meeting not

16  occur within days of Ellen Cotter's interview?

17     A.  I think one problem may have been the

18  Christmas season and the difficulties of getting

19  everybody together for a call, but I don't know the

20  exact reason why there was a delay.

21     Q.  What communications, if any, did you

22  have with Ed Kane between Ellen Cotter's interview

23  and this telephonic meeting on December 29th?

24     A.  I don't recall any conversations I had

25  with Ed Kane.
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Page 412
1     Q.  Directing your attention, Mr. Gould, to
2  the third paragraph on the first page of
3  Exhibit 389, you see that it talks about the
4  committee discussing whether it was appropriate for
5  Margaret Cotter to vote on the matter.
6     A.  I do.
7     Q.  Is that the -- is that a different
8  discussion than the one about which you testified
9  this morning?
10     A.  Yes.
11     Q.  Does this fairly sum up what was
12  discussed and concluded?
13     A.  Yes.
14     Q.  By the way, did you actually review and
15  approve these minutes?
16     A.  Yes.
17     Q.  When?
18     A.  I don't remember exactly when, but it
19  was -- I believe I received a draft of these minutes
20  for approval.
21     Q.  Did you receive the draft promptly after
22  the telephonic meeting?
23     A.  I believe that I did.
24     Q.  Do you have any knowledge or information
25  regarding whether Mr. Tompkins had a draft prepared

Page 413
1  as of the commencement of the meeting?
2     A.  No, I don't remember that.
3     Q.  You see that it indicates at the end of
4  the first paragraph that Mark Ferrario, outside
5  counsel, was present at the invitation of the
6  committee?
7     A.  Yes, I do.
8     Q.  Was Mr. Bonner available?
9        MR. TAYBACK: Objection. Foundation.
10        THE WITNESS: I don't know.
11  BY MR. KRUM:
12     Q.  Okay. Well, I -- I'm not asking for any
13  communications you had with either lawyers at the
14  company or with certainly Mr. Bonner or
15  Mr. Ferrario.
16        Did you ask -- did you personally ask
17  for Mr. Ferrario to be present?
18     A.  No.
19     Q.  I direct your attention, Mr. Gould, to
20  the second page of Exhibit 389 to the last bullet
21  point on that page. It reads,
22          "The practical difficulties of
23          having an executive management
24          structure where two of the
25          executives reporting up to a new

Page 414
1          outside chief executive officer
2          would be members of the board and
3          controlling stockholders of the
4          company."
5        Do you see that?
6     A.  I do.
7     Q.  Does that -- having read that, does that
8  refresh your recollection that it was a
9  consideration in the view of either you and/or
10  McEachern and/or Margaret that having Margaret and
11  Ellen reporting to some to somebody else who
12  reported to them in a different capacity, it was a
13  problem or potential --
14     A.  Well, it could be a potential problem.
15  It does refresh my recollection a little bit but not
16  much.
17        I don't think this was a problem that I
18  had, because in my own mind if a subordinate
19  executive does not report to the C.E.O., we've got a
20  real problem.
21     Q.  Well, in point of fact, if Margaret and
22  Ellen run -- won the trust and estate case and
23  proved to be the controlling shareholders, they were
24  in a position to not report to anybody, whether it
25  be the C.E.O., the board or anybody else, correct?

Page 415
1     A.  No. As shareholders they wouldn't be,
2  but as officers of the company they would be,
3  because there is a direct reporting line to
4  subordinate officers, the C.E.O. and the board. And
5  the board members would have to act appropriately.
6  And if they displease the controlling shareholders,
7  the board members could be dismissed.
8     Q.  Well, that's exactly right.
9        And the same would be true for the
10  C.E.O., correct?
11     A.  Correct. Correct.
12     Q.  I direct your attention, Mr. Gould, to
13  the third bullet point on the second page of
14  Exhibit 389.
15        Do you see it refers to compensation
16  demands of certain of the president and C.E.O.
17  candidates?
18     A.  Yes.
19     Q.  Does that refer to anybody other than
20  Chin?
21     A.  Yes. Well, I think what this refers to
22  is although Chin wasn't -- Chin was the most vocal
23  about it, there were others who seemed to have the
24  incorrect view that the business of the company was
25  not doing well and that they should get some
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Page 436
1  don't need to repeats it.
2     A.  Okay. I think I've -- I think I've
3  given you the complete Storey earlier.
4     Q.  On the last page of Exhibit 313 in the
5  first paragraph, in the third line it refers to,
6          "On motion duly made and seconded,
7          the committee resolved,"
8        So forth and so on with respect to Ellen
9  Cotter being the selection.
10        You see that?
11     A.  Yes.
12     Q.  Was there actually a motion and a
13  second, if you recall?
14     A.  I don't remember there being one.  I
15  just -- I don't recall.
16     Q.  And do you recall that there was a vote
17  from which Ellen had abstained but stated her
18  concurrence with the vote?
19        MR. RHOW: You mean Margaret?
20  BY MR. KRUM:
21     Q.  Margaret?
22     A.  Yes. I do remember that Margaret did
23  say something to that effect.
24     Q.  And the next thing that happened was the
25  board meeting; is that correct?

Page 437
1     A.  That's the next thing that happened.
2     Q.  Subsequent to the -- strike that.
3        Prior to December 17th when you were
4  selected to be chairman of the C.E.O. search
5  committee, was that a position or role that Ellen
6  had -- had held or handled, whether formally or
7  informally?
8     A.  Well, there really wasn't -- at that
9  point really Ellen's role had been acting as the
10  lead in terms of selecting Korn Ferry and dealing
11  with them on the contract, coordinating our
12  responses.
13        But when she said she was going to be
14  off the committee, then I think I basically just
15  assumed that role.
16     Q.  Why was it a month later that you were
17  appointed officially to that role?
18     A.  That was -- I don't know why. But I
19  think I was kind of operating as the de facto head
20  of the group at that point.
21     Q.  Directing your attention, Mr. Gould,
22  back to the board meeting at which Ellen Cotter was
23  made president and C.E.O., what comments do you
24  recall were made by Mr. McEachern, if any?
25     A.  I can recall nothing more than that he

Page 438
1  was very supportive of Ellen's being the nominee.
2     Q.  Do you recall if he said in words or
3  substance that he thought it was important to take
4  into consideration that she was or might be the
5  controlling shareholder or a controlling
6  shareholder?
7     A.  I do recall something to that effect,
8  yes.
9     Q.  Do you recall with any greater
10  specificity than that?
11     A.  No.
12        MR. KRUM: I'll ask the court reporter
13  to mark as Exhibit 314 a document that purports to
14  be a form 8-K issued filed by Reading.
15        MR. RHOW: I think you want 391.
16        MR. KRUM: Three --
17        MR. RHOW: 91.
18        MR. KRUM: Yes. I've regressed quite a
19  bit, haven't I?
20        All right. Thanks, Ekwan.
21        I'll ask the court reporter to mark as
22  Exhibit 391 what purports to be a form 8-K for RDI
23  dated October 13, 2015.
24        (Whereupon the document referred
25        to was marked Plaintiffs'
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1        Exhibit 391 by the Certified
2        Shorthand Reporter and is attached
3        hereto.)
4        (Off-the-record discussion.)
5        THE WITNESS: Thank you.
6        I'm familiar with this.
7  BY MR. KRUM:
8     Q.  What is Exhibit 391?
9     A.  It's a Form 8-K filed with the S.E.C.
10     Q.  Did you review this document prior to it
11  being filed?
12     A.  I believe I did, yes.
13     Q.  Did you provide any comments with
14  respect to the document you reviewed?
15     A.  My recollection is I did not.
16     Q.  And do you believe Exhibit 391 to be the
17  document you reviewed?
18     A.  Yes.
19     Q.  I direct your attention, Mr. Gould, to
20  the page that's labeled in the lower right-hand
21  corner 3/5, which is the third page of Exhibit 391?
22     A.  Yes.
23     Q.  Do you have that?
24     A.  I do.
25     Q.  And you see at the top it says item
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1     A.  I don't.

2     Q.  Was it -- do you recall that in or about

3  December of last year, 2015, Mr. Tomkins

4  communicated to you that Korn Ferry should stand

5  down or stand still or suspend work? Do you recall

6  that?

7     A.  Correct.

8     Q.  And as best you recall, Mr. Mayes, what

9  did Mr. Tomkins say to you in words or substance

10  when he communicated that?

11     A.  He indicated that the board had decided

12  to name Ellen the permanent C.E.O., that she had

13  decided to accept, and that we should shut down our

14  efforts at that point.

15     Q.  Okay. Did you have any communications

16  with Mr. Tomkins or anybody else at Reading

17  International, which I'm going to call RDI, in the

18  weeks or days preceding the conversation you just

19  described in which you had been given any status

20  report of where they were in their decision-making?

21     A.  No. We do -- we proactively

22  communicated with them to set updates relative to

23  the process, interest level of candidates and to

24  inquire with regard to next steps. But

25  communication was spotty.

JA5165

ROBERT MAYES - 08/18/2016

Litigation Services | 800-330-1112
www.litigationservices.com

ROBERT MAYES - 08/18/2016

Litigation Services | 800-330-1112
www.litigationservices.com



Page 12
1     Q.  When you say "communication was spotty,"

2  what do you mean?

3     A.  That the board was not responsive.

4  There were probably a few weeks there where there

5  was radio silence. Which isn't uncommon.

6     Q.  Okay. And when was that?

7     A.  I'm not prepared with dates.  I

8  apologize.

9     Q.  Well, can you place it in time relative

10  to an event?

11        For example, was it in the several

12  weeks --

13     A.  Sure.

14     Q.  -- preceding the conference call?

15     A.  There was a period -- there was a date

16  where the board interviewed four external

17  candidates. I believe it was a Friday and I believe

18  it was November or December.

19        I'm sure the documents show the date.

20        And then from that point on our

21  communication got a little spotty.

22     Q.  Okay. So, let's -- let's start with

23  that particular event.

24        Directing your attention, Mr. Mayes, to

25  the Friday when the board interviewed several
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1  candidates, were you party to a telephone call with

2  the C.E.O. search committee following those

3  interviews?

4     A.  Actually, in-person meetings. So at the

5  end of the day I was in the offices meeting with

6  Margaret Cotter, Doug McEachern and Bill Gould were

7  on the phone.

8        And at that point we sort of debriefed

9  on the -- on the pool of candidates.

10     Q.  Who -- I'm sorry. That was a phone

11  call?

12     A.  I was in the office.

13     Q.  You were at Reading's office?

14     A.  Yes.

15     Q.  And so you met with Margaret Cotter,

16  Bill Gould and Doug McEachern?

17     A.  Bill -- Bill was on the phone.

18     Q.  Okay. And was someone else from Korn

19  Ferry present for that?

20     A.  No.

21     Q.  Okay. How long that meeting last?

22     A.  An hour.

23     Q.  And who said what, as best you can

24  recall?

25     A.  We talked largely about -- well, we
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1  spent five minutes on three candidates, we probably

2  spent, you know, another 20 on one candidate in

3  particular, and then sort of 30 minutes to talk

4  about process and where we would go from there in

5  terms of the next steps.

6     Q.  Why was 20 minutes spent talking about

7  one candidate?

8     A.  There was one candidate in particular

9  who -- who was of interest.

10     Q.  When you say "of interest," does that

11  mean -- are you telling -- strike that.

12        Does "interest" mean that one or more of

13  Margaret Cotter, Bill Gould and Doug McEachern

14  indicated that they viewed this candidates as of

15  interest?

16        MS. LINDSAY: Objection. Lacks

17  foundation.

18  BY MR. KRUM:

19     Q.  Well, when you say "of interest," what

20  does that mean?

21     A.  Well, it -- it -- common practice, we

22  force rank the candidates after the interviews, and

23  he would have been at the top of the list.

24     Q.  Who was that?

25        MS. GOODMAN: And before he discloses
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1  the names of other candidates, is it possible that

2  we can have the record designated confidential under

3  the protective order in order to protect the

4  confidentiality of candidates who were not hired

5  into the role?

6        MR. KRUM: Well --

7        MS. HENDRICKS: We would have no

8  objection to that.

9        MR. KRUM: Well, let's -- I'll just

10  withdraw the question for the time being.

11  BY MR. KRUM:

12     Q.  I think I've covered that with others.

13  I don't need to repeat it with you, Mr. Mayes.

14        So, Directing your attention, Mr. Mayes

15  to the meeting you recall you had on the Friday

16  following the series of candidate interviews by

17  Margaret Cotter, Bill Gould and Doug McEachern, what

18  was the -- discussed in the approximate 30 minutes

19  in which you discussed process?

20     A.  Oh, boy. I mean it was -- we have these

21  discussions for a living so I can't recall

22  specifics. But -- but it was more or less talk

23  about where we would go --

24        Actually I can tell you.

25        So the initial -- our initial focus was
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1  to prioritize real estate experience, number one;

2  and number two, some consumer-facing operating

3  business experience, say hospitality.

4        And as a result of that discussion, we

5  flip-flopped that. So, going forward we were going

6  to prioritize the op- -- the operating company

7  experience over real estate.

8        So that was -- that was really the gist

9  of the second half of that -- that meeting.

10  BY MR. KRUM:

11     Q.  And who said what in that regard?

12     A.  I can't recall.

13     Q.  Do you recall what anybody said --

14  anything anybody said that gave rise to that -- that

15  conclusion that you just described?

16     A.  No. No. I mean it was just -- you

17  know, I can tell you the outcome, the bottom line,

18  and that was that we were redirecting our efforts.

19     Q.  Okay. So what happened next in terms of

20  the C.E.O. search after this meeting?

21        (Whereupon Mr. Vera entered the

22        deposition proceedings at this

23        time.)

24        THE WITNESS: We went back to work and

25  focused on candidates from hospitality.
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1        But not a whole lot of time elapsed

2  between that point and the call with Craig Tomkins.

3  BY MR. KRUM:

4     Q.  Okay. What communication, if any, did

5  you have with anybody at RDI between this meeting

6  following the initial set of interviews and the

7  Tomkins call about which you've already testified?

8     A.  I sent one -- I sent an additional

9  candidate idea from -- a candidate from the

10  hospitality world in New York that we were fairly

11  excited about. And that was -- there may have been

12  other sort of detail oriented emails, but that was

13  the only major event.

14     Q.  Okay. Was anybody else interviewed for

15  the position, to your knowledge?

16     A.  Not by -- not by RDI. Not by the board.

17        MS. LINDSAY: Objection. Vague.

18  BY MR. KRUM:

19     Q.  Okay. Was this candidate from New York

20  interviewed --

21     A.  No.

22     Q.  -- either in person, telephonic or by

23  Skype or something?

24     A.  He may have been interviewed

25  telephonically by the board. I can't recall. I met

JA5171

ROBERT MAYES - 08/18/2016

Litigation Services | 800-330-1112
www.litigationservices.com

ROBERT MAYES - 08/18/2016

Litigation Services | 800-330-1112
www.litigationservices.com



Page 18
1  with him via Skype, but --

2     Q.  Do you recall any other communications

3  that you or, to your knowledge, anybody else at Korn

4  Ferry had with anybody at RDI again between the

5  meeting following the interviews on that Friday to

6  which you testified and your call where Mr. Tomkins

7  told you to stand down?

8     A.  Yeah. The only --

9        MS. LINDSAY: Objection. Lacks

10  foundation.

11  BY MR. KRUM:

12     Q.  You can go ahead.

13     A.  The only communication would have --

14  would have come from me.

15     Q.  Okay. Part of the Korn Ferry engagement

16  with RDI for the C.E.O. search was to perform some

17  sort of proprietary Korn Ferry assessment of the

18  final candidates, right?

19        MS. LINDSAY: Objection. Lacks

20  foundation.

21        THE WITNESS: Yes.

22  BY MR. KRUM:

23     Q.  Okay. What exactly is that proprietary

24  assessment?

25     A.  It is a -- what we call a -- a success
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1  plan. It's developed on the other side of the shop

2  within leadership -- within our leadership and

3  consulting business.

4        In that case we had a Ph.D. named Jim

5  Aggen, who led the success profile. And basically

6  it's a deeper dive on -- on sort of the ingredients

7  not only for the experience of the candidate but for

8  the make-up of the candidate.

9        And so to develop that success profile,

10  Jim and I, primarily Jim had longer -- had long

11  conversations with each of the search committee

12  members.

13        And the intention of that success

14  profile is to mainly go deeper with the short list

15  of candidates.

16        So, that -- that never took place. The

17  second half of that engagement, if you will, never

18  took place.

19     Q.  So that's the proprietary Korn Ferry

20  assessment was not done with respect to any

21  candidates?

22     A.  No.

23     Q.  Not with respect to Ellen Cotter?

24     A.  No.

25     Q.  Not with respect to the person who
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1  received 20 minutes of conversation during the

2  debriefing following the interviews?

3     A.  No.

4     Q.  No one?

5     A.  No.

6        (Off-the-record discussion.)

7  BY MR. KRUM:

8     Q.  Who's Robert Wagner -- Robert Wagner?

9     A.  Yeah. Rob's a partner at Korn Ferry.

10  And Rob had a relationship -- has a relationship

11  with Craig Tomkins that dates back to college.

12        And so our initial relationship with RDI

13  was via that history.

14     Q.  That's the answer to the next question.

15  Thank you.

16        You worked on a prior engagement for

17  RDI, right?

18     A.  Yeah. Worked with Jim on the head of

19  real estate search.

20     Q.  Did you ever communicate to Jim or to

21  Bill Ellis or to anybody else at RDI that you

22  thought one or more of the candidates that Korn

23  Ferry had presented for the head of real estate were

24  good fits for the position?

25        MS. LINDSAY: Objection. Vague.
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1  that she wasn't up for it.

2     Q.  Did you have any subsequent

3  communications with Ellen Cotter about whether she

4  was or was considering being a candidate for the

5  C.E.O. position?

6     A.  Not until the week of the -- the

7  external candidate interviews.

8     Q.  That's the interviews that occurred on

9  the Friday about which you've already testified?

10     A.  Correct.

11     Q.  And what happened then?

12     A.  She called me a day or two before those

13  interviews were to take place to recuse herself from

14  the -- the search committee.

15     Q.  What did she say and what did you say?

16     A.  She indicated that she was now

17  considering becoming permanent C.E.O. and,

18  therefore, she needed to recuse herself.

19     Q.  What did you say?

20     A.  "Okay."

21     Q.  And in Korn Ferry's practice, in your

22  experience, are interim executives viewed as

23  candidates or possible candidates for the position

24  they're holding on an interim basis?

25        MR. VERA: Objection. Vague an, calls
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1  for an expert conclusion.

2        MS. LINDSAY: Join.

3        THE WITNESS: It's not uncommon for

4  interim C.E.O.'s to be considered for the permanent

5  C.E.O. role.

6  BY MR. KRUM:

7     Q.  Did you have any discussions with any of

8  Margaret Cotter, Bill Gould and/or Doug McEachern

9  about Ellen Cotter as a candidate or possible

10  candidate for the C.E.O. position?

11     A.  Not to -- not to my recollection.

12     Q.  Up to this point in time just prior to

13  the candidate interviews that occurred on a Friday

14  when Ellen Cotter called you and told you she was

15  recusing herself because she was formally a

16  candidate, with whom had you interacted or

17  interfaced at RDI in connection with the C.E.O.

18  search?

19     A.  We communicated with the entire search

20  committee, but I would say most of the communication

21  was with Ellen.

22     Q.  Did you also communicate with Craig

23  Tomkins?

24     A.  I can't recall.

25        MS. LINDSAY: Objection. Vague.
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1     Q.  And then what else, if anything,

2  happened with respect to Mr. -- with respect to

3  Wayne Smith's candidacy?

4        MS. LINDSAY: Objection. Vague.

5        THE WITNESS: I don't -- I don't believe

6  he was formally interviewed by the board.

7  BY MR. KRUM:

8     Q.  What did -- what did Korn Ferry do, if

9  anything, beyond the conversation you had with him;

10  that is, in connection with his candidacy?

11     A.  That was essentially it. We had a very

12  candid conversation. And then Wayne recognized

13  that, you know, 90 percent of the time when a board

14  hires a search firm, it's the external candidate

15  that wins the day.

16     Q.  Did you ever speak to any other internal

17  candidate or possible candidate?

18        MR. VERA: Objection. Vague.

19        MS. LINDSAY: Join.

20        THE WITNESS: I can't recall.

21  BY MR. KRUM:

22     Q.  More particularly, did you speak to the

23  other person that Ellen had mentioned as a candidate

24  or possible candidate during the June 20 --

25     A.  I can't recall who that was, so --
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1     Q.  And when you say "source candidates"?

2     A.  Generate interest among the candidate

3  pool.

4     Q.  Okay. Does that mean identify the

5  possible candidates and generate interest?

6     A.  Sure.

7     Q.  And how is the position spec or position

8  specification document created?

9        What's the -- what was the process done

10  in this case to create the draft position

11  specification that's part of 378?

12     A.  Individual conversations with each of

13  the search committee members.

14     Q.  Did you have those conversations?

15     A.  I did.

16     Q.  With each of Ellen Cotter, Margaret

17  Cotter, Bill Gould and Doug McEachern?

18     A.  Correct.

19     Q.  And do you recall one conversation from

20  another as you sit here today?

21     A.  No.

22     Q.  Is the -- is the confidential position

23  specification that's part of Exhibit 378 beginning

24  with the document that has 003 in the lower

25  right-hand corner of the document that was created
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1  based on the interviews you did of Ellen Cotter,

2  Margaret Cotter, Bill Gould and Doug McEachern?

3     A.  Yes.

4     Q.  So, directing your attention, Mr. Mayes,

5  to page three of five of the position specification,

6  near the top it reads "Specific responsibilities

7  include," and then there follows at the bottom of

8  that page and over to the next a series of bullet

9  points.

10        Do you see those?

11     A.  Uh-huh.

12     Q.  Yes?

13     A.  Yes.

14     Q.  And those bullet points were created

15  based on those conversations you had with Ellen

16  Cotter, Margaret Cotter, Bill Gould and Doug

17  McEachern?

18        MS. LINDSAY: Objection. Vague.

19  BY MR. KRUM:

20     Q.  Is that right?

21     A.  Yeah. I mean it's -- I want to say it's

22  a combination of previous C.E.O. position

23  specifications that were relevant and conversations

24  with the search committee.

25     Q.  Well, that's why people hire Korn Ferry,
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1     A.  Yes.

2     Q.  Do you see that it references "Craig"?

3     A.  Yes.

4     Q.  Is that Craig Tomkins?

5     A.  Yes.

6     Q.  Did you speak with him regarding the

7  position specification document?

8     A.  We did. I did.

9     Q.  Do you recall in substance what

10  either -- what he said?

11     A.  Craig -- Craig's input did run counter

12  to the four members of the search committee. He

13  emphasized the need for someone with theater or

14  operating business experience.

15     Q.  And what did the other four emphasize?

16     A.  They emphasized real estate.

17     Q.  Okay. Let me show you what previously

18  was mark as Exhibit 381.

19        (Whereupon the document previously

20        marked as Plaintiffs' Exhibit 381

21        was referenced and is attached

22        hereto.)

23  BY MR. KRUM:

24     Q.  Did you send Exhibit 381 on the date it

25  bears, September 25, 2015?
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1  Sorry.

2     Q.  And how did that become clear to you?

3        MR. VERA: Objection. Calls for

4  speculation.

5        MS. LINDSAY: Join.

6        THE WITNESS: I just -- I had -- well,

7  when she recused herself from the search committee,

8  I figured there was a reason for that.

9  BY MR. KRUM:

10     Q.  Did you have any communications with any

11  of the other members of the search committee,

12  meaning Margaret Cotter, Bill Gould, and/or Doug

13  McEachern, about Ellen Cotter as a candidate?

14        MS. LINDSAY: Objection. Vague.

15        THE WITNESS: No.

16  BY MR. KRUM:

17     Q.  To your knowledge, did anyone at Korn

18  Ferry?

19     A.  I don't believe so.

20        MS. LINDSAY: Objection. Lacks

21  foundation.

22  BY MR. KRUM:

23     Q.  You were the senior person --

24     A.  Yes.

25     Q.  -- running this search, right?
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1     A.  Yeah.

2     Q.  So your expectation was that anybody

3  working with you would report to you anything

4  relevant to the search, right?

5     A.  Right.

6        MR. KRUM: We've been going an hour.

7  Why don't we take a break.

8        MS. GOODMAN: Okay.

9        VIDEOTAPE OPERATOR: This concludes

10  video file one. We are off the record at 10:33.

11        (Brief recess.)

12        VIDEOTAPE OPERATOR: This commences

13  video file two in the deposition of Mr. Robert

14  Mayes.

15        We are on the record at 10:44.

16  BY MR. KRUM:

17     Q.  Mr. Mayes, is it common for an interim

18  C.E.O. to chair a C.E.O. search committee?

19        MS. LINDSAY: Objection. Lacks

20  foundation.

21  BY MR. KRUM:

22     Q.  In your experience?

23        MS. LINDSAY: Calls for speculation and

24  opinion.

25        MR. VERA: Join.
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1        THE WITNESS: No.

2  BY MR. KRUM:

3     Q.  How many C.E.O. searches have you

4  performed approximately?

5     A.  A dozen.

6     Q.  Okay. How many C.E.O. searches are you

7  familiar with such that you would know the

8  composition of the search committee, if any, above

9  and beyond the dozen or so?

10     A.  50.

11        MS. LINDSAY: Objection. Vague.

12  BY MR. KRUM:

13     Q.  And in how many of those searches, to

14  your knowledge, was the interim C.E.O. even a member

15  of the C.E.O. search committee?

16     A.  I don't have a -- I don't have a broad

17  enough -- I can't recall.

18     Q.  Okay. Directing your attention to the

19  proprietary assessment about which you've testified

20  that was part of the Korn Ferry engagement of RDI,

21  do you have that in mind?

22     A.  I'm sorry?

23     Q.  I direct your attention to the --

24     A.  Oh, sure.

25     Q.  -- the proprietary assessment that was
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1  part of the Korn Ferry engagement by RDI.

2        Do you have that in mind?

3     A.  Uh-huh.

4     Q.  Yes?

5     A.  Yes.

6     Q.  Korn Ferry was paid for that, right?

7     A.  Yes.

8     Q.  Okay.

9        MR. KRUM: I'll pass the witness.

10        I'll reserve my right to ask whatever

11  other questions, if any I need to, based on what

12  happens after I pass the witness.

13        MR. SEARCY: Okay.

14        MS. LINDSAY: Okay. Let's just take a

15  couple minutes to rearrange.

16        MR. KRUM: Okay. Off the record.

17        VIDEOTAPE OPERATOR: We are off the

18  record at 10:46.

19        (Off-the-record discussion.)

20        VIDEOTAPE OPERATOR: We are back on the

21  record at 10:48.

22

23            EXAMINATION

24  BY MS. LINDSAY:

25     Q.  Good morning.
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1  goal. They can go -- they can be done in 45 days,

2  they can go a year on occasion.

3     Q.  Do you usually work with a search

4  committee?

5     A.  No. Those are almost ex- -- the only

6  time there's a committee involved is for a C.E.O.

7  search.

8     Q.  So, who do you ordinarily work with?

9     A.  C.E.O.'s, C.O.O.'s, C.F.O.'s, chief

10  investment officers probably the most common.

11     Q.  How is a position specification created?

12     A.  Input from the stakeholders at the

13  client company, and then me writing it.

14     Q.  And so when you have a position

15  specification, is that generally based on what the

16  company is telling you they want?

17     A.  Yeah.

18     Q.  And it's not really an independent

19  evaluation of what you think the company needs?

20     A.  I'd say two thirds the -- the former,

21  one third the latter.

22     Q.  In your experience, how often does a

23  position remain unfilled at the end of a search?

24     A.  10 to 15 percent of the time.

25     Q.  Why might that happen?
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1  sometimes hire employees who don't ultimately

2  exactly fit the position specification as it was

3  written?

4        MR. KRUM: Same objections, vague,

5  incomplete hypothetical.

6        THE WITNESS: Yeah. I mean there's

7  no -- there's -- I've never met a perfect candidate.

8  BY MS. LINDSAY:

9     Q.  So, that happens often?

10        MR. KRUM: Same objections, plus

11  mischaracterizes the testimony.

12        THE WITNESS: Typically, you know, the

13  successful candidate will -- will fit 80 percent of

14  the spec, 80 percent or greater. It's rare for a

15  candidate to be hired without, you know, sort of

16  that threshold.

17  BY MS. LINDSAY:

18     Q.  In your experience, do some companies

19  want to fill a position more quickly than others?

20     A.  Definitely.

21     Q.  And why might that be a concern?

22        MR. KRUM: Same objection.

23        THE WITNESS: Why does -- I'm sorry.  I

24  don't follow.

25  ///
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1  particular candidate?

2     A.  There was a general consensus toward --

3  toward one -- one candidate in particular. But

4  there was not -- the feedback from the board was,

5  you know, "Now we think we might need more operating

6  company experience." There was a shift.

7     Q.  Do you recall whether Korn Ferry

8  recommended Ellen Cotter for further assessment

9  along with any other candidates?

10     A.  We did -- we rec- -- we encouraged Craig

11  Tomkins to run Ellen through the assessment process.

12     Q.  Okay.

13        MS. LINDSAY: Can you please mark this

14  as 422.

15        (Whereupon the document referred

16        to was marked Defendants'

17        Exhibit 422 by the Certified

18        Shorthand Reporter and is attached

19        hereto.)

20  BY MS. LINDSAY:

21     Q.  Do you recognize Exhibit 422?

22     A.  Yes.

23     Q.  What is it?

24     A.  It is a candidate report.

25     Q.  For Ellen Cotter?
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1     A.  Correct.

2     Q.  And what did you do to prepare this

3  candidate report, if you prepared it?

4     A.  We did this at the behest of, I believe,

5  Craig Tomkins and formulated a resume from the

6  internet, did some basic internet research, and then

7  I wrote a brief assessment -- well, it's not an

8  assessment. I wrote a brief overview of her

9  candidacy based on my interaction with her as a

10  search committee member.

11     Q.  So it was based partially on your

12  opinion of her?

13     A.  Yeah. Starting with the professional

14  attributes on page three.

15     Q.  Do you recall when this candidate report

16  was prepared?

17     A.  I think it was just after the new year.

18        MR. KRUM: Excuse me. Taking Kara's

19  line here, does this document have a production

20  number?

21        MS. LINDSAY: It was produced by Korn

22  Ferry.

23        MR. KRUM: Okay. Thanks.

24  BY MS. LINDSAY:

25     Q.  Directing your attention to -- I'm done
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1  profile, the second half are the assessments.  A

2  success profile was developed, but no assessments

3  ever took place.

4     Q.  And have you had other searches where an

5  internal candidate came forward and the deep

6  assessment like you spoke about earlier did not take

7  place and the internal candidate was chosen?

8     A.  Not that -- not that I can recall. But

9  this assessment technology is two years old. So,

10  limited sample size.

11     Q.  Did you -- you had met with Ellen a

12  number of times, correct?

13     A.  Yeah.

14     Q.  Did you ever have any reason to believe

15  that she wasn't a qualified candidate for the

16  position?

17        MR. KRUM: Objection. Vague and

18  ambiguous, foundation, assumes facts.

19        THE WITNESS: I thought relative to the

20  spec that -- that she lacked real estate expertise.

21  BY MS. HENDRICKS:

22     Q.  To your knowledge, does she have the

23  operating experience and the other internal

24  experience with the company?

25     A.  Very much so.
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1        But were any of the other candidates

2  taken through that comprehensive assessment?

3     A.  No.

4     Q.  Okay. Now, you said that -- that in

5  your opinion, Ellen Cotter didn't have the real

6  estate experience.

7        How much time did you spend with her or

8  talking about her real estate experience?

9     A.  We talked about the real estate needs of

10  the company for a few hours.

11     Q.  What about her background? Did you talk

12  in detail about her real estate --

13     A.  No. No.

14     Q.  Okay. Now, let me ask you a few

15  questions about Bill Gould.

16        On how many occasions did you have

17  conversations with Mr. Gould?

18     A.  I suspect we had two or three

19  conversations with the search committee which he was

20  on the phone for, and then I had one -- or Jim Aggen

21  and I had one conversation with him relative to the

22  development of the success profile.

23     Q.  Okay. So you only had one conversation

24  with him separate from the committee; is that

25  correct?
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1     A.  Correct.

2     Q.  Is that right?

3     A.  I think so.

4     Q.  Okay. Now, during the conversations

5  with the search committee, did he ever express any

6  personal opinions or give you any feedback about

7  what he was looking for in a C.E.O.?

8     A.  Yeah.

9     Q.  What -- what did he say?

10     A.  Like I can't remember the specifics,

11  what I can tell you is that all four members of the

12  committee were consistent at the outset. This

13  company really needs real estate expertise, we have

14  this land in Manhattan, we need to figure out what

15  to do with it to optimize value. They were very

16  consistent.

17     Q.  So they were consistent also that they

18  were trying to look for the right person for the

19  job, correct?

20     A.  Right.

21     Q.  Okay. So, it was always clear that they

22  were -- the whole committee, including Bill Gould,

23  was trying to find the right person to be the C.E.O.

24  of the company, correct?

25        MR. KRUM: Objection. Foundation.
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1           DISTRICT COURT
          CLARK COUNTY, NEVADA
2

3  JAMES J. COTTER, JR.      )
  individually and derivatively )
4  on behalf of Reading      )
  International, Inc.,      )
5                 )
      Plaintiff,       )
6                 )
       vs.         ) Index No. A-15-179860-B
7                 )
  MARGARET COTTER, ELLEN     )
8  COTTER, GUY ADAMS, EDWARD   )
  KANE, DOUGLAS WILLIAM GOULD, )
9  and DOES 1 through 100,    )
  inclusive,           )

10                 )
      Defendants.       )
11  ------------------------------)
  READING INTERNATIONAL, INC., )
12  a Nevada corporation,     )
                 )
13        Nominal Defendant. )
  ------------------------------)
14

15

16      VIDEOTAPED DEPOSITION OF ELLEN COTTER

17           New York, New York

18         Thursday, June 16, 2016

19

20

21

22

23

24  Reported by:
  MICHELLE COX
25  JOB NO. 316936
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1  A   I don't -- I don't really remember exactly

2  what he said, but we just proceeded with the

3  process after.

4  Q   When you say "we proceeded with the

5  process after," what does that mean?

6  A   The search committee, I think Bill Gould

7  took the lead for the search committee. They

8  proceeded with the interviews of the

9  candidates, the finalist candidates that

10  Korn Ferry had recommended, reviewing all their

11  résumés and doing the interviews.

12  Q   When did you first tell the -- any member

13  of the CEO search committee, other than

14  Margaret, your sister, that you were

15  considering being a candidate?

16  A   I don't -- I don't recall.

17  Q   Do you recall doing so, but simply not

18  when you did?

19  A   I don't recall the specifics of when that

20  discussion began, and I don't recall if it

21  was -- I know Bill Gould had encouraged me to

22  consider it.

23     So I don't know if he brought it up to me

24  before I talked to him about it.

25  Q   Do you recall that you had a conversation

JA5194

ELLEN COTTER - 06/16/2016

Litigation Services | 1.800.330.1112
www.litigationservices.com

ELLEN COTTER - 06/16/2016

Litigation Services | 1.800.330.1112
www.litigationservices.com



Page 94
1  with Tim Storey in which he asked whether you

2  were a candidate or thinking about or

3  considering being a candidate for the position

4  of CEO?

5  A   I don't recall having that discussion with

6  Tim.

7  Q   What did Bill Gould say or do to encourage

8  you to be a candidate?

9  A   The sense I got from the conversation with

10  Bill was, he said, You've been in the job,

11  you're actually doing a good job.

12     We had evaluated purchasing the Sundance

13  theater circuit and he said he watched how I

14  brought the management team together to create,

15  you know, due diligence and that the due

16  diligence that we did on that acquisition or

17  potential acquisition was very thorough.

18     But I think he noticed that the entire

19  management team had come together and were

20  working together very collaboratively. And he,

21  he said you should consider this.

22  Q   When did that conversation occur?

23  A   I don't remember.

24  Q   When was the work done with respect to the

25  possible purchase of the Sundance theater
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1     Did you have the impression from the

2  conversation you had with Margaret, in which

3  she had indicated that she was impressed with a

4  couple of the candidates, that Margaret was

5  going to support someone other than you for the

6  CEO of RDI?

7  A   I think Margaret recognized at the time

8  that while some of these candidates were

9  qualified, that the experience that I brought

10  to the table with the company and the way I had

11  performed from the middle of June of 2015, I

12  would have expected her to support me.

13     But she was -- she did interview a couple

14  of these candidates and was impressed.

15  Q   Did you have the same expectations with

16  respect to Bill Kane -- Bill Gould?

17  A   Well, as I said, Bill had -- my

18  recollection was that Bill had encouraged me to

19  consider being a candidate.

20  Q   What communications had you had with

21  Doug McEachern regarding you either becoming a

22  candidate or being a candidate?

23  A   I think Doug had also encouraged me to

24  think about being a candidate.

25  Q   What's your best recollection as to what
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1  he said to you when?

2     MR. TAYBACK: With respect to encouraging

3  her?

4     MR. KRUM: Yes.

5  A   I don't remember the specifics of our

6  conversation, but I remember Doug saying that

7  you should consider this, we've watched you in

8  this role and you should consider being

9  candidate.

10  Q   When did you have that conversation with

11  him?

12  A   I don't remember.

13  Q   Some point before you decided to be a

14  candidate?

15  A   Yes.

16  Q   Was anyone else present for that

17  conversation?

18  A   I had one conversation with Doug on the

19  phone that I can remember. I don't know if

20  anybody else in subsequent conversations.

21  There might have been other people there, I

22  don't recall.

23  Q   In the conversation you had with

24  Mr. McEachern on the phone that you remember,

25  that was just between the two of you?
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1           DISTRICT COURT
          CLARK COUNTY, NEVADA
2

3  JAMES J. COTTER, JR.      )
  individually and derivatively )
4  on behalf of Reading      )
  International, Inc.,      )
5                 )
      Plaintiff,       )
6                 )
       vs.    Index No. A-15-179860-B
7                 )
  MARGARET COTTER, ELLEN     )
8  COTTER, GUY ADAMS, EDWARD   )
  KANE, DOUGLAS WILLIAM GOULD, )
9  and DOES 1 through 100,    )
  inclusive,           )

10                 )
      Defendants.       )
11  ---------------------------- )
  READING INTERNATIONAL, INC., )

12  a Nevada corporation,     )
                 )

13        Nominal Defendant. )
  ------------------------------)

14

15

16     VIDEOTAPED DEPOSITION OF MARGARET COTTER

17           New York, New York

18         Wednesday, June 15, 2016

19

20

21

22

23

24  Reported by:
  MICHELLE COX

25  JOB NO. 316939
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1  conversation or were you a part of any

2  communication, such as an e-mail, in which a

3  subject of -- of discussion was the waiver by

4  Korn Ferry of the final payment due on the

5  director of real estate search?

6  A   I may have been. I don't recall.

7  Q   What, to the best of your knowledge,

8  happened in August 2015, if anything, following

9  Exhibit 311 to advance the CEO search?

10  A   In August, it appears that a search firm

11  was identified and possibly retained. I don't

12  know if they were actually retained in August

13  or September.

14  Q   Did you read the CEO success profile and

15  assessment portion of Exhibit 311, which is all

16  but the first two pages of it?

17  A   I don't -- I don't recall reading this.

18  Q   I'm sorry.

19     When you say you don't recall reading

20  that, does that mean, as you look at it, it

21  does not like familiar?

22  A   No, I just don't recall reading it.

23     MR. KRUM: I'll ask the court reporter to

24  mark as Exhibit 312, September 30, 2015 e-mails

25  with the "Subject: RDI CEO Status Report,
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1            DISTRICT COURT

2           CLARK COUNTY, NEVADA

3
  JAMES J. COTTER, JR.,       )
4  individually and derivatively   )
  on behalf of Reading        )
5  International, Inc.,        )
                   )
6       Plaintiff,        ) Case No.
                   ) A-15-719860-B
7  VS.                )
                   ) Coordinated with:
8  MARGARET COTTER, ELLEN COTTER,   )
  GUY ADAMS, EDWARD KANE, DOUGLAS  ) Case No.
9  McEACHERN, TIMOTHY STOREY,     ) P-14-082942-E
  WILLIAM GOULD, and DOES 1     ) Case No.
10  through 100, inclusive,      ) A-16-735305-B
                   )

11       Defendants.       )
                   )

12  and                )
  _______________________________  )

13  ___                )
  READING INTERNATIONAL, INC., a   )

14  Nevada corporation,        )
                   )

15       Nominal Defendant.
  _______________________________

16  ___
  (Caption continued on next
17  page.)

18

19      VIDEOTAPED DEPOSITION OF TIMOTHY STOREY

20          Wednesday, August 3, 2016

21            Wednesday, California

22

23  REPORTED BY:

24  GRACE CHUNG, CSR No. 6426, RMR, CRR, CLR

25  Job No.: 323867
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1     A.  My recollection is that Ellen had said

2  previously she did not wish to be CEO, that she

3  would act as interim until we found a CEO.

4  BY MR. KRUM:

5     Q.  And during this -- the call that is

6  summarized in Exhibit 33, what did you say to her,

7  and what did she say to you about her being a

8  candidate for CEO?

9     A.  It appears that I would have said

10  something like, "And I'm sure you are not going to

11  be a CEO." I didn't get a -- or "you don't wish to

12  be a CEO," and I didn't get a response saying

13  that's correct. So I think I was implying or

14  stating to Bill Gould as a feedback as to what I

15  understood her position might be.

16     Q.  Do you recall that the telephonic board

17  meeting that is referenced in this e-mail here,

18  Exhibit 33, first, that it occurred on or about

19  June 30, the next day?

20     A.  Yes.

21     Q.  Do you recall that the -- there was a CEO

22  search committee of Ellen, Margaret, Bill Gould,

23  and Doug McEachern announced by Ellen that day?

24       MR. SEARCY: Objection. Vague.

25     A.  I don't remember specifically, but I

JA5203

TIMOTHY STOREY - 08/03/2016

Litigation Services | 800-330-1112
www.litigationservices.com

TIMOTHY STOREY - 08/03/2016

Litigation Services | 800-330-1112
www.litigationservices.com



Exhibit 7

JA5204



Filed Under Seal

JA5205



Exhibit 8

JA5206



Filed Under Seal

JA5207



Exhibit 9

JA5208



Filed Under Seal

JA5209



Exhibit 10

JA5210



Filed Under Seal

JA5211



Exhibit 11

JA5212



Filed Under Seal

JA5213



Exhibit 12

JA5214



JA5215



JA5216



JA5217



JA5218



JA5219



JA5220



JA5221



Exhibit 13

JA5222



JA5223



JA5224



JA5225
Docket 75053   Document 2019-36505



JA5226



JA5227



Exhibit 14

JA5228



JA5229



JA5230



Exhibit 15

JA5231



Filed Under Seal

JA5232



Exhibit 16

JA5233



Filed Under Seal

JA5234



Exhibit 17

JA5235



Filed Under Seal

JA5236



Exhibit 18

JA5237



JA5238



JA5239



JA5240



JA5241



JA5242



JA5243



JA5244



JA5245



JA5246



JA5247



JA5248



JA5249



JA5250



JA5251



JA5252



 

 

M
O

R
R

IS
 L

A
W

 G
R

O
U

P
 

41
1 

E.
 B

O
N

N
EV

IL
LE

 A
VE

., S
TE

. 3
60

 ∙ L
AS

 V
EG

AS
, N

EV
AD

A 
89

10
1 

70
2/

47
4-

94
00

 ∙ F
AX

 7
02

/4
74

-9
42

2 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

OMSJ 
MORRIS LAW GROUP 
Steve Morris, Bar No. 1543 
Akke Levin, Bar No. 9102 
411 E. Bonneville Ave., Ste. 360 
Las Vegas, Nevada  89101 
Telephone: (702) 474-9400  
Facsimile:   (702) 474-9422 
Email:  sm@morrislawgroup.com 
Email:  al@morrislawgroup.com 
 
Mark G. Krum, Bar No. 10913 
Yurko, Salvesen & Remz, P.C. 
1 Washington Mall, 11th Floor 
Boston, MA 02108 
Telephone: (617) 723-6900 
Facsimile: (617) 723-6905 
Email:  mkrum@bizlit.com 
Attorneys for Plaintiff 
James J. Cotter, Jr.   
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

JAMES J. COTTER, JR., 
derivatively on behalf of Reading 
International, Inc., 
  
 Plaintiff, 
v. 
 
MARGARET COTTER, ELLEN 
COTTER, GUY ADAMS, 
EDWARD KANE, DOUGLAS 
McEACHERN, WILLIAM 
GOULD, JUDY CODDING, 
MICHAEL WROTNIAK, 
  Defendants.
And 
READING INTERNATIONAL, 
INC.,  a Nevada corporation, 
Nominal Defendant. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. A-15-719860-B 
Dept. No. XI  
 
Coordinated with: 
 
Case No. P-14-0824-42-E 
Dept. No. XI 
 
Jointly Administered  
 
PLAINTIFF'S SUPPLEMENTAL 
OPPOSITION TO MOTION 
SUMMARY JUDGMENT NOS. 2 
AND 6 AND GOULD 
SUMMARY JUDGMENT 
MOTION 
 
Hearing date: December 11, 2017 
Hearing time: 8:30 a.m. 

Case Number: A 15 719860 B

Electronically Filed
12/1/2017 10:31 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKKKKKKKKKKKKK OF THE COUURTRTTRRTTTTTTRRRTTTTTTTT

JA5253



 

2 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

M
O

R
R

IS
 L

A
W

 G
R

O
U

P
 

41
1 

E.
 B

O
N

N
EV

IL
LE

 A
VE

., S
TE

. 3
60

 ∙ L
AS

 V
EG

AS
, N

EV
AD

A 
89

10
1 

70
2/

47
4-

94
00

 ∙ F
AX

 7
02

/4
74

-9
42

2 

 

I. INTRODUCTION1 

Like the Interested Director Defendants' MSJ No. 6 before it, 

their "Supplement to Motions for Partial Summary Judgment Nos. 1, 2, 3, 5 

and 6" (the "Supplement") largely addresses "straw man" issues and, based 

thereon, relies on law not relevant to the principal issue raised by the 

matters discussed, which issue is breaches of the duty of loyalty.  Likewise, 

and contrary to what the Interested Director Defendants assume, most of the 

matters as framed by their MSJ No. 6 and Supplement are not matters which 

Plaintiff contends in and of themselves give rise to or constitute breaches of 

fiduciary duty, as distinct from in conjunction with other matters and as 

distinct from the manner in which Plaintiff has framed the issues (which of 

course is Plaintiff's right and obligation).  

           For example, Plaintiff does not contend that the "compensation 

packages of Ellen and Margaret Cotter" as such give rise to or constitute 

breaches of fiduciary duty.  With respect to those matters, what Plaintiff 

contends is that: (i) the CEO search process was manipulated and aborted 

and that EC was made CEO as a result, notwithstanding the fact that she 

lacked the experience which was agreed to be the sine qua non to be RDI's 

CEO; and that (ii) MC was hired into a critical senior executive position for 

which she had no prior experience and with respect to which all non-Cotter 

directors had understood and agreed she was not qualified, both in order to 

accommodate the wishes of EC and MC as the controlling shareholders. 

                                           
1Plaintiff concurrently is submitting four supplemental oppositions, one 
with respect to each of so-called Summary Judgment Motion Nos. 1, 3, 5, 
and 6.  Because each addresses issues relating to Summary Judgment 
Motion No. 2 and to Gould's separate summary judgment motion, each also 
is submitted as a supplemental brief with respect to those motions, as well. 
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2 
Plaintiff does contend that, as framed by Plaintiff, these are matters which 

give rise to or constitute breaches of fiduciary duty independent of other 

complained of matters, not solely together with some or all of them.   

            MSJ No. 6 and the supplement do correctly identify the 

authorization by Adams and Kane of the 100,000 share option as a matter 

Plaintiff claims gives rise to or constitutes breaches of fiduciary duty in and 

of itself, not just together with other complained of conduct.  However, MSJ 

No. 6 and the Supplement recast the duty of loyalty issues raised by Adams' 

and Kane's acts and omissions as merely a duty of care issue, thereby 

addressing another straw man argument that misses the point and is 

unavailing. 

           With the foregoing by way of introduction, and for reasons 

described in Plaintiff's briefs, including herein, the Individual Director 

Defendants' arguments in MSJ Nos. 2 and 6 and the Supplement are 

unavailing, and those motions should be denied. 

II. SUPPLEMENTAL STATEMENT OF FACTS        

A. The 100,000 Share Option. 

As the Court knows well from the record before it, the request 

by EC and MC as executors of the estate of James J. Cotter, Sr. (the "Estate") 

to exercise a supposed option to acquire 100,000 shares of RDI Class B 

voting stock (the "100,000 share option") originally was precipitated in or 

around April 2015 by concerns that non-Cotter shareholders such as Mark 

Cuban would launch a proxy contest to acquire control of RDI at a time 

when EC and MC could not lawfully (under applicable California probate 

code provisions) vote the Class B voting stock held in the name of the Trust, 

of which they were only two of three trustees. Defendant Kane identified 

legal questions, the answers to which would result in him and Adams 
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2 
authorizing or not authorizing the requested exercise.  Answers were not 

provided to those questions in the Spring of 2015, and the 2015 annual 

shareholders meeting ("ASM") was not scheduled and did not occur as it 

customarily did in or about May or June.  Finally, in the Fall of 2015, after 

the ASM had been scheduled for early November (to comply with the 

Nevada 18-month rule) and a record date in early October had been set, 

Adams and Kane were faced with a deadline to provide that voting stock to 

EC and MC, or not. In late September 2015, Adams and Kane authorized the 

exercise of the 100,000 share option (so that the books and records of the 

Company could be changed to reflect ownership by the estate (of which EC 

and MC were executors) of that voting stock before the record date).  The 

third member of the board audit and conflict committee, director Storey, 

was not satisfied with the legal advice on which Adams and Kane relied as 

the sole basis to authorize the exercise of the 100,000 share option, and 

conveniently was not included in the belatedly called and rushed audit and 

conflicts committee meeting at which Adams and Kane authorized the 

exercise. 

B. The Aborted CEO Search and the Result, EC as CEO. 

Plaintiff respectfully refers the Court to his separate brief which 

discusses in detail the purported, aborted search for a permanent CEO, 

which resulted in the CEO search committee of MC, Gould and McEachern 

selecting EC and presenting her to the full Board, which dutifully agreed. 

C. Employment of Margaret as EVP RED NY. 

MC being employed at RDI, in the position of the senior 

executive at the Company responsible for development of its valuable New 

York real estate (referred to as Union Square and Cinemas 1, 2 & 3), had 

been sought by MC since shortly after Mr. Cotter became CEO.  See 
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Declaration of Akke Levin ("Levin Decl."), Ex. 1 (Storey 2/10/16 Dep. Tr. at 

28:3-30:2; 31:5-34:22 and 39:15-42:16) and Exs. 4 through 11 (Deposition 

Exhibit Nos. 1-6, 109, and 110).  However, Mr. Cotter as CEO and all non-

Cotter members of the RDI Board agreed that the Company needed a senior 

executive experienced in real estate, which MC was not, to lead those 

projects.  Id.  However, those Board members also were of the view that MC 

could and should be made an employee of the Company, to accommodate 

her desire to have health benefits.  Id. 

This issue came to a head when in or about May 2015, Mr. Cotter 

as CEO, with the support of senior executives including General Counsel 

Bill Ellis, concluded that the Company should offer that senior executive 

position to a particular candidate with substantial real estate experience.  See 

Ex. 2 (William Ellis 6/28/16 Dep. Tr. at 128:5-23).  MC objected and EC 

effectively sided with Margaret.  Id. 

The issue was soon mooted because Mr. Cotter was terminated 

and EC as her first act as interim CEO suspended the search for a senior real 

estate executive, explaining disingenuously that the new permanent CEO 

should be involved in the decision.  See Ex. 3 (Ellen Cotter 5/18/16 Dep. Tr. 

at 212:3-213:9). 

Less than a year later, MC was given the position she sought, for 

what she had no prior experience and is unqualified.  See James J. Cotter, Jr. 

October 13, 2016 Declaration ¶ 36, Ex. 18 to Supplemental Opposition to MSJ 

No. 2 and 5, and Gould MSJ (filed concurrently).  She also was provided 

what amounted to a $200,000 pre-employment bonus, purportedly in 

consideration of concessions she previously had been willing to make for 

free to become an employee of the Company and obtain health benefits.  Id.  
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D.  EC's Gift to Adams. 

EC in March 2016, only two months after she had been made 

permanent CEO, "recommended" that Adams receive an extraordinary 

bonus of $50,000, purportedly for extra efforts he had made to be a helpful 

director.  See James J. Cotter, Jr. October 13, 2016 Declaration, ¶ 38. 

Historically, RDI directors typically were paid $10,000 for providing time 

and effort above and beyond their ordinary board and committee duties.  Id. 

Mr. Cotter, who as a director at the time, did not observe or learn of Adams 

providing extraordinary service that would warrant a $50,000 payment, 

which was a material departure from past practices at the Company.  Id.  His 

understanding is that Adams was paid $50,000 for what amounted to 

exemplary loyalty to EC.  Id.  Consistent with their practices, the non-Cotter 

members of the Board, as Board members and Board compensation 

committee members, approved the $50,000 being paid to Adams.  Id. 

As discussed in another brief regarding MSJs Nos. 1 and 2, most 

and in some years almost all of Adams' income is provided by companies 

EC and MC control, including RDI.  As discussed therein, $50,000 is a 

material amount to him. 

III. ARGUMENT 

A. The Fiduciary Duties At Issue Here. 

Because MSJ No. 6 and the recent "Supplement" construct a 

"straw man" argument about what is at issue on account of the authorization 

of the 100,000 share option, the hiring of MC to be EVP RED NY and the 

payment of $200,000 to her before she even became an executive employee 

of RDI, as well as the $50,000 payment to Adams, this brief summarizes the 

applicable legal duties before addressing what the evidence shows and what 

the result therefore must be with respect to MSJ No. 6. 
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First, and contrary to what MSJ. No. 6 and the "Supplement" 

assume, the issues raised by of the authorization of the 100,000 share option, 

the hiring of MC to be EVP RED NY and the payment of $200,000 to her 

before she even became an executive employee of RDI and the $5000 

payment to Adams are issues arising from the duty of loyalty.  The duty of 

care therefore is discussed briefly below simply to provide a ready 

distinction between the two. 

The duty of care typically is described as requiring directors to 

act on an informed basis.  Schoen v. SAC Holdings, Corp., 137 P.3d 1171, 1178 

(Nev. 2006).  Whether directors acted on an informed basis "turns on 

whether the directors have informed themselves "prior to making a business 

decision, of all material information reasonably available to them."  Smith v. 

Van Gorkom, 488 A. 2d 858, 872 (Del. 1985) (quoting Aronson v. Lewis, 473 A. 

2d 805, 812 (Del. 1984)).  Due care thus is a function of the decision-making 

process, not the decision.  See, e.g., Citron v. Fairchild Camera & Instrument 

Corp., 569 A. 2d 53, 66 (Del. 1989).  This necessarily raises "[t]he question [of] 

whether the process employed [in making the challenged decision] was 

either rational or employed in a good faith effort to advance the corporate 

interests."  In re Greater Se. Cmty. Hosp. Corp. I, 353 B.R. 324, 339 (Bankr. 

D.D.C. 2006). 

The duty of loyalty requires that directors "maintain, in good 

faith, the corporation's and its shareholders' best interests over anyone else's 

interests." Schoen, 137 P.3d at 1178 (citations omitted).  The duty of loyalty 

was described in the seminal Delaware Supreme Court case of Guth v. Loft as 

follows: 
 

"Corporate officers and directors are not permitted to 
use their position of trust and confidence to further 
their private interests.  While technically not trustees, 
they stand in a fiduciary relation to the corporation 
and [to] its shareholders.  A public policy, existing 
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2 
through the years, and derived from a profound 
knowledge of human characteristics and motives, 
has established a rule that demands of a corporate . . 
. director, peremptorily and inexorably, the most 
scrupulous observance of his duty [of loyalty], not 
only affirmatively to protect the interests of the 
corporation committed to his charge, but also to 
refrain from doing anything that would work injury 
to the corporation [or its shareholders] . . . The rule 
that requires an undivided and unselfish loyalty to 
the corporation demands that there shall be no 
conflict between duty and self-interests."  

 

Guth v. Loft, 5 A.2d 503, 510 (Del. 1939).  

The duty of loyalty is "unremitting."  See, e.g., Malone v. Brincat, 

722 A.2d 5, 10 (Del. 1998).  The duty of good faith is one element of the duty 

of loyalty.  Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006).  The concept of good 

faith is particularly relevant in cases in which there is a "controlling 

shareholder with a supine or passive board."  In re Walt Disney Co. Derivative 

Litig., 907 A.2d 693, 761 n.487 (Del. Ch. 2005), aff'd, 906 A.2d 27 (Del. 2006).   
A. The Interested Director Defendants' Arguments Address 

"Straw Man" Issues and Are Unavailing. 

First, as a threshold point, several of the matters raised in MSJ 

No. 6 are not matters which Plaintiff contends in and of themselves give rise 

to or constitute breaches of fiduciary duty, as distinct from in conjunction 

with other matters.  In particular, Plaintiff does not contend that the 

"compensation packages of Ellen and Margaret Cotter" as such give rise to 

or constitute breaches of fiduciary duty.  Nor does Plaintiff contend that the 

"additional compensation to [MC] and Guy Adams" give rise to or constitute 

independent breaches of fiduciary duty, at least in the manner the 

individual director defendants depict. 

As briefed elsewhere, Plaintiff contends that the CEO search 

committee members, MC, Gould and McEachern, and then the remaining 

director defendants then on the Board, breached their fiduciary duties on 

account of the aborted CEO search, not merely the result of hiring EC, who 
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lacked the experience which was agreed to be the sine qua non to be RDI's 

CEO.  The point is not the amount of money EC is paid as CEO.  The point is 

how she came to be CEO in spite of the fact that she demonstrably failed to 

satisfy the critical position criteria, which was as a result of a purposefully 

manipulated and aborted CEO search as discussed in Plaintiff's 

Supplemental Opposition to MSJ Nos. 2 and 5.  As to her compensation, 

actions taken subsequently, in 2017, toward tripling her salary to over $3 

million, are evidence of the director defendants' ongoing breaches of the 

duty of loyalty in favor of protecting and perpetuating the control EC and 

MC exercise over RDI. 

As to the "compensation package" MC received, presumably 

meant by the director defendants to include her annual salary and bonus, as 

well as the $200,000 she was paid before she even became an executive 

employee RDI, those matters are not claimed by Plaintiff to give rise to or 

constitute fiduciary breaches in and of themselves, but rather Plaintiff 

contends that they reflect categories of waste and/or damages resulting 

from the breaches of the fiduciary duty of loyalty that resulted in MC being 

hired for a position for which she had no prior experience and for which she 

is demonstrably unqualified. (One of plaintiff's experts, Al Nagy, will offer 

testimony regarding MC's abject lack of experience and qualifications for the 

position she holds.). 

As to the $50,000 paid to Guy Adams, that too is not a 

compensation issue.  Instead, it too is a duty of loyalty issue, at least for EC, 

whose status as a controlling shareholder and CEO enabled her to 

effectively cause those monies to be paid, which Plaintiff contends was 

either a payment for loyalty or a payment for services Adams did not 

provide as a director, and thereby another category of waste and/or 

damages.   
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With respect to the authorization of the exercise of the 100,000 

share option by Adams and Kane as members of the Board compensation 

committee, Plaintiff contends that their actions and omissions give rise to or 

constitute breaches of the duty of loyalty independent of other actions. In 

that regard, Plaintiff contends that Adams and Kane improperly authorized 

the exercise of the 100,000 share option not merely because they did not 

ascertain whether it was legally owned by the Estate, among other issues, 

but to the point for present purposes, that Adams and Kane authorized the 

exercise of the 100,000 share option for the purpose of assisting EC and MC 

in perpetuating their control of RDI.  Of course, that is not a decision made 

because it was in the interests of RDI and its other shareholders.  In that 

regard, Plaintiff also contends that the consideration provided for the 

exercise, RDI Class A non-voting shares, was not consideration of value or at 

least sufficient value to the Company to warrant approval of the exercise, 

and that the Company incurred losses and/or damages as a result. 
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III. CONCLUSION 

For the foregoing reasons, among others articulated in other 

briefs filed by Plaintiff herein, Plaintiff respectfully submits that MSJ Nos. 2 

and 6 and Gould's motion for summary judgment should be denied. 
 

MORRIS LAW GROUP 
 
 
By:   /s/ STEVE MORRIS                                       

Steve Morris, Bar No. 1543 
Akke Levin, Bar No. 9102 
411 E. Bonneville Ave., Ste. 360 
Las Vegas, Nevada  89101 

 
Mark G. Krum, Bar No. 10913 
YURKO, SALVESEN & REMZ, P.C. 
1 Washington Mall, 11th Floor 
Boston, MA 02108 
     
Attorneys for Plaintiff 
James J. Cotter, Jr.  

JA5263



 

12 

M
O

R
R

IS
 L

A
W

 G
R

O
U

P
 

41
1 

E.
 B

O
N

N
EV

IL
LE

 A
VE

., S
TE

. 3
60

 ∙ L
AS

 V
EG

AS
, N

EV
AD

A 
89

10
1 

70
2/

47
4-

94
00

 ∙ F
AX

 7
02

/4
74

-9
42

2 
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify 

that I am an employee of MORRIS LAW GROUP and that on the date 

below, I cause the following document(s) to be served via the Court's 

Odyssey E-Filing System: PLAINTIFF'S SUPPLEMENTAL OPPOSITION 

TO MOTION SUMMARY JUDGMENT NOS. 2 AND 6 AND GOULD 

SUMMARY JUDGMENT MOTION, to be served on all interested parties, 

as registered with the Court's E-Filing and E-Service System.  The date and 

time of the electronic proof of service is in place of the date and place of 

deposit in the mail. 

 

 DATED this 1st day of December, 2017.  

           

    By: /s/ PATRICIA FERRUGIA              
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2 

I, Akke Levin, state and declare as follows: 

1. I am an attorney with Morris Law Group, counsel for 

Plaintiff James J. Cotter, Jr.  I make this declaration based upon personal 

knowledge, except where stated upon information and belief, and as to that 

information, I believe it to be true.  If called upon to testify as the contents of 

this declaration, I am legally competent to testify to its contents in a court of 

law. 

2. Attached hereto as Exhibit 1 are true and correct copies of 

excerpts from the deposition of Timothy Storey, taken on February 12, 2016. 

3. Attached hereto as Exhibit 2 is a true and correct copy of 

excerpts from the deposition transcript of William Ellis, taken on June 28, 

2016. 

4. Attached hereto as Exhibit 3 is a true and correct copy of 

excerpts the deposition transcript of Ellen Cotter, take on May 18, 2016. 

5. Attached hereto as Exhibit 4 is a true and correct copy of 

the document marked as Deposition Exhibit 1 in this action. 

6. Attached hereto as Exhibit 5 is a true and correct copy of 

the document marked as Deposition Exhibit 2 in this action. 

7. Attached hereto as Exhibit 6 is a true and correct copy of 

the document marked as Deposition Exhibit 3 in this action. 

8. Attached hereto as Exhibit 7 is a true and correct copy of 

document marked as Deposition Exhibit 4 in this action. 

9. Attached hereto as Exhibit 8 is a true and correct copy of 

document marked as Deposition Exhibit 5 in this action. 

10. Attached hereto as Exhibit 9 a true and correct copy of 

document marked as Deposition Exhibit 6 in this action. 

11. Attached hereto as Exhibit 10 is a true and correct copy of 

document marked as Deposition Exhibit 109 in this action. 

JA5266



 

3 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

M
O

R
R

IS
 L

A
W

 G
R

O
U

P
 

41
1 

E.
 B

O
N

N
EV

IL
LE

 A
VE

., S
TE

. 3
60

 ∙ L
AS

 V
EG

AS
, N

EV
AD

A 
89

10
1 

70
2/

47
4-

94
00

 ∙ F
AX

 7
02

/4
74

-9
42

2 

12. Attached hereto as Exhibit 11 is a true and correct copy of 

document marked as Deposition Exhibit 110 in this action. 

I declare under penalty of perjury under the laws of the state of 

Nevada that the foregoing is true and correct. 

Executed this 1st day of December, 2017. 
 
      
 
              /s/ AKKE LEVIN                                        
      Akke Levin  
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify 

that I am an employee of MORRIS LAW GROUP and that on the date 

below, I cause the following document(s) to be served via the Court's 

Odyssey E-Filing System: DECLARATION OF AKKE LEVIN  IN 

SUPPORT OF PLAINTIFF'S SUPPLEMENTAL OPPOSITION TO 

MOTION SUMMARY JUDGMENT NOS. 2 AND 6 AND GOULD 

SUMMARY JUDGMENT MOTION to be served on all interested parties, 

as registered with the Court's E-Filing and E-Service System.  The date and 

time of the electronic proof of service is in place of the date and place of 

deposit in the mail. 

 DATED this 1st day of December, 2017.  

           

    By:    /s/ PATRICIA FERRUGIA        
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I. INTRODUCTION

As the Court knows, plaintiff James J. Cotter Jr. (“Plaintiff” or “Mr. Cotter”) has made claims 

for (i) breach of the duty of care, (ii) breach of the duty of loyalty, (iii) breach of the duty of candor and 

(iv) aiding and abetting fiduciary breaches in his pending Second Amended Complaint (the “SAC”).1

Acts and omissions on the part of the individual director defendants that give rise to the 

foregoing claims include the following:

� The threat by Adams, Kane and McEachern to terminate Plaintiff if he did not resolve 

trust disputes with his sisters on terms satisfactory to them (which included giving EC and 

MC control of RDI) (which also is asserted to independently give rise to or constitute 

breaches of fiduciary duties)

� Termination of Plaintiff by them when he failed to acquiesce (after choosing not to 

terminate him when they understood that he had acquiesced) (which also is asserted to 

independently give rise to or constitute breaches of fiduciary duties)

� Adams and Kane authorizing exercise of the 100,000 share option to protect EC and MC’s 

control of RDI from a possible proxy contest by non-Cotter shareholders (which also is 

asserted to independently give rise to or constitute breaches of fiduciary duties)

� McEachern, Adams and Kane forcing director Tim Storey to “retire” to accommodate EC

and MC as controlling shareholders

� Adding Codding and Wrotniak, neither of whom has any relevant experience and both of 

whom are close family friends, to the RDI Board of directors (the “Board), to 

accommodate EC and MC as controlling shareholders

� MC, McEachern and Gould aborting the CEO search and selecting EC, who lacked the 

most critical qualifications sought in a CEO of RDI, to which the other director defendants

readily agreed in order to accommodate EC and MC as controlling shareholders (which 

also is asserted to independently give rise to or constitute breaches of fiduciary duties)

                                                
1Plaintiff concurrently is submitting four supplemental oppositions, one with respect to each of so called Summary 

Judgment Motion Nos. 1, 3 5 and 6. Because each addresses issues relating to Summary Judgment motion No. 2 and 

to Gould’s separate summary judgment motion, each also is submitted as a supplemental brief with respect to those 

motions, as well.
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2

� Hiring MC as EVP RED NY, even though she had no prior experience for such a position, 

which is of vital importance to the Company and its prospects, to accommodate EC and 

MC as controlling shareholders (which also is asserted to independently give rise to or 

constitute breaches of fiduciary duties)

� Responding to the Patton Vision offer(s) in a manner intended to satisfy the wishes and 

protect the interests of EC and MC controlling shareholders (which also is asserted to 

independently give rise to or constitute breaches of fiduciary duties)

As the Court understands, all of the foregoing acts and omissions must be considered in

determining whether any particular complained of act or omission, or some combination of some 

or all them, entails or constitutes one or more breaches of fiduciary duties. Thus, and contrary to 

the manner in which Defendants have attempted to artificially frame the issues for the purposes of 

their so-called summary judgment motions, none of the individual sets of acts or omissions 

(which themselves are mischaracterized in the “Supplement To Motions For Partial Summary 

Judgment Nos. 1, 2, 3, 5 and 6” (the “Supplement”)) are properly viewed in the evidentiary 

vacuum Defendants assume. That said, for the reasons demonstrated previously and in this and 

Plaintiff’s other supplemental Oppositions to the so-called summary judgment motions, which in 

reality are premature briefing regarding special interrogatories to the jury, Plaintiff has raised 

disputed material facts which, at a minimum, require denial of the pending motions, including 

with respect to the response of the director defendants to the Patton Vision offer(s), which is the 

focus of this brief.

II. PROCEDURAL HISTORY AND STATEMENT OF FACTS

A. What the Individual Director Defendants Did and Failed to Do in Response to the 
Offer

1. The May 31, 2016 Offer

On or about May 31, 2016, Patton Vision and certain other companies (the “Offerors”) 

made a written offer to purchase all of the outstanding stock of RDI at a price of $17 per share, 

subject to due diligence (the “Offer”). (Ex. 3, Email from Paul Heth to Ellen Cotter dated May 31,
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2016 with letter dated May 31, 2016 attached). The Offer represented a 33% premium over the 

price at which RDI (class A) stock was trading at that time. (Id.)

2. The June 2, 2016 Board Meeting 

At a previously scheduled Board meeting on June 2, 2016, the RDI Board briefly 

addressed the Offer, concluding as follows:

� RDI management should “prepare background information” to enable Board members 
to determine “whether it would be in the best interests of the Company and its 
stockholders to continue with its current business plan as an independent company or 
to consider a process that could include negotiations regarding the [Offer].”

� “It would not be cost effective at this point in time for the Company to … retain[] 
outside financial advisors…”‘

� “Inquiry should be made of the controlling stockholders as to their view of the 
[Offer]: would they support the pursuit of the [Offer] at the current time”

� Ellen Cotter should respond to the May 29 letter, acknowledging receipt and advising 
that the Board will address it later in June.

(See Ex. 4, (June 2, 2016 RDI Board minutes) at p.4.) (Emphasis supplied.)

What the minutes of the June 2, 2016 board meeting makes clear is that, at the very outset, 

the non-Cotter directors (and Gould in particular) wanted to know whether Ellen and Margaret 

Cotter as controlling shareholders " would... support the pursuit of the [Offer]." D. (Id.)

3. The Time Between the June 2 and June 23 Board Meetings

After the June 2, 2016 board meeting and prior to June 23, 2016 board meeting, Mr. 

Cotter requested that management provide RDI directors with any business plan in advance of the 

June 23 meeting. (Ex. 5, Email from James Cotter to Ellen Cotter dated June 7, 2017.) He 

received no response that email.

Prior to the June 23 board meeting, the only communications with the Offerors was the 

May 29 letter and an abbreviated telephone call received without knowing the purpose of it. (Ex. 

3, p. 1.)
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After the June 2 Board meeting and prior to the June 23 Board meeting, RDI management 

at the direction of EC provided no materials whatsoever to Board members to review in 

anticipation of discussing the Offer on June 23. (See Ex. 6 (Minutes of the Meeting of the Board 

of Directors of Reading International, Inc. June 23, 2016)). Between June 2 and June 23, no 

Board member did anything to inform themselves about the Offer, the Offerors or the Company.

For that reason, the Individual Director Defendants cite to no evidence in their Motion that they 

did anything to inform themselves in connection with the Offer prior to the next Board meeting. 

That is because they did nothing. Nothing.

4. The June 23, 2017 Board Meeting

The RDI Board convened a telephonic board meeting on June 23, 2016, at which time the 

Offer was discussed. (See Ex. 6.) No materials were distributed to individual RDI board members 

prior to and in connection with the June 23 board meeting. (Id. at page 2.) The meeting was 

telephonic, not in person, and lasted less than an hour and a half. (Id. at pp. 1 and 14.)

Mr. Cotter stated that Board members should have been provided written materials in 

advance of the Board meeting and that no decision should be made in the absence of a business 

plan approved by the Board. (Id. at p. 2.) Ellen Cotter responded that the Board had been provided 

(not approved) a preliminary business plan in February 2016. (Id.) 1 In fact, at February 2016

Board meeting, Ellen Cotter had shown a PowerPoint presentation, but not provided it to the

Board beforehand or even at that February 2016 Board meeting. (See section II.A.5 below.) The 

Minutes of the February 18, 2016 meeting state that Ellen Cotter called the PowerPoint 

presentation a “work in progress…intended to provide the Board with an overview[,]” and “she 

further advised the Board that no action on the part of the Board was being requested by 

Management [because] the [Powerpoint] [p]resentation was totally informational…” (Ex. , 

Minutes of the Board of Directors of Reading International Inc. February 18, 2016.)

At the June 23 board meeting, Ellen Cotter framed the question or decision before the

Board as whether:

� “to commence a process to further evaluate [the Offer]; or
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� “determine to continue to pursue our current strategy as an independent company, 
which in the opinion of Management, over the long term, be in the best interest of the 
company and its stockholders.”

(See Ex. 6 at pp. 3-4.)

Although the management presentation made and led by Ellen Cotter at the June 23 Board 

meeting acknowledged that RDI class A stock closed at $12.14 per share the day prior, as 

compared to the Offer price of $17 per share (which was subject to revision based on due 

diligence, including upward), she concluded that $17 per share was woefully inadequate. The

explanation for that conclusion was that the management team led by Ellen Cotter had valued the

cash flow of RDI’s cinema businesses at a multiple of 7 to 10 times the cash flow, resulting in a 

value in the range of added to that amount to the Company’s real estate 

holdings at their collective appraised value of approximately  (Ex. 6, pages 6-11)

and subtracted what she described as the Company’s outstanding debt of creating a 

supposed total “asset value” in the range of 

As to the real estate assets, Ellen Cotter’s presentation provided no indication as to which 

if any of those properties were properties they thought could be sold or developed and sold over

any particular period of time. (Id.) Instead, the management team at Ellen Cotter’s direction

merely used appraised values, some of which admittedly were dated, and implied that all of the 

properties were then salable at the appraised values, in order to reach the so-called “asset value” 

of the real estate owned by the Company. (Id.) 

Ellen Cotter during her oral presentation also acknowledged that the Company then had 

approximately  in debt. (Id at page 11.) 

(See Ex. 4 (Minutes of the Meeting of the Board of 

Directors of Reading International Inc. June 2, 2016) at p.8.)

Ellen Cotter concluded that the Offer placed a value of less than $400 million on the 

Company and “is woefully inadequate” based on the presentation described above. (Id. at page 

11.)
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The June 23 Board meeting minutes reflect that no individual director defendant observed 

that management’s analysis and conclusion was largely if not entirely based upon the appraised

value of real estate holdings. (Id.) Likewise, none observed that, if the Company’s then 

outstanding debt

were subtracted from the value of 

the cinema operations using the lowest multiple management suggested, that would give RDI a 

value of only , plus the actual value of its real estate assets. As to the range of

multiples used, McEachern testified that it should start with 6, not 7, which would produce a 

value of the Company’s cinema business of . (McEachern Dep. Tr. at 552:2 19.)

Thus, merely valuing the real estate assets at 50% of the value ascribed to them by management 

would result in the offer reflecting full value of the Company. (Id. at pages 6-11.)

After Ellen Cotter’s presentation, attorney Craig Tompkins explained “the corporate 

structure of the Company and the practical implications of that structure on a sale of the Company 

or its assets.” (Id. at pages 3 and 11.) In other words, he explained that no change of control could 

occur, and as a practical matter the Board could not agree to pursue the Offer or any offer,

without the agreement of Ellen and Margaret Cotter, because Ellen and Margaret Cotter 

controlled a majority of the voting stock of the Company.

Next, one or more individual director defendants asked questions. According to the June 

23 board minute meetings:

“Several directors asked Ellen Cotter, Margaret Cotter and James J. Cotter 
Jr. as to their views on the [Offer] from their point of view as stockholders, 
[Ellen and Margaret Cotter as] co-executors of the Cotter Estate and [all 
three] as trustees of the Cotter Trust, as applicable.”

(Id. at page 11.) (Emphasis supplied.)
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According to the minutes of the June 23 board meeting, the director defendants discussed

the Company’s (supposed) business plan, the “potentially adverse impact [of pursuit of a change 

of control transaction ] on [unidentified] executive morale,” “the nonbinding and contingent 

nature of the [Offer],” “[t]he woefully inadequate price specified in the [Offer]” and:

“[t]he opposition of certain controlling stockholders [,Ellen Cotter and 
Margaret Cotter,] to a change of control transaction at this time…”

(Id. at p.12.) (Emphasis supplied.)

After the foregoing discussion, the Board resolved as follows:

“ … The Board of Directors believes, based on management’s presentation, its own 
familiarity with the Company, its assets, operations and opportunities… that the interests of the 
Company and its stockholders would be best served by the continued independence of the 
Company,

“… The Board of Directors believes that the value proposed for the Company in the 
[Offer] was woefully inadequate,

“… The Board of Directors does not believe that a change of control transaction 
would be supported by the Company’s controlling stockholder, and

“… Based on all of the above, the Board of Directors strongly believes that 
transaction described in the [Offer] is not in the best interest of the Company or its stockholders[.]”

(Id. at p. 11.) (Emphasis supplied.)

Notwithstanding the foregoing, what exactly the individual director defendants decided on 

June 23, 2016 is less than perfectly clear to them. Director defendant Judy Codding testified that 

the Board had determined that the Company would not be sold. (See Ex. 1 (March 1, 2017

deposition transcript of Judy Codding) at 178:8 179:1.) Director defendant McEachern 

apparently concluded only that no further action would be taken because the price mentioned in 

the offer was inadequate. In particular, he testified that  

(See Ex. 2, McEachern 

4/19/17 Dep. Tr. at 558:12-17.)
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At no point during a June 23, 2016 board meeting did any individual director ask that 

Ellen and Margaret Cotter (or that all of the Cotters) be excused so that the non-Cotter directors 

could have discussions outside of the presence of the controlling shareholders. (Id.) There was no 

discussion of, much less the creation of, a special committee of the board of directors comprised

of non-Cotter directors to ensure that the interests of minority or non-controlling shareholders 

were protected. Id. (That stands in contrast to the creation of a (supposed) special committee in 

2017, of which no Cotter family member is a member, to (supposedly) assess whether and how

the Company should respond to the appointment by the court in the California Trust Action of a 

trustee ad litem to handle the possible sale of the controlling block of RDI Class B voting stock 

held and to be held by the Trust.) (See Form 10-Q August 9, 20172)

None of the individual director defendants sought the advice of independent counsel to 

understand, much less fulfill, their fiduciary duties in response to the Offer. (See Ex. 1

(McEachern 4/19/17 Dep. Tr. at 512:1 7 and 514:18 515:4.)) Instead, they relied solely on 

Craig Tompkins (who then was special counsel to Ellen Cotter as CEO) and outside counsel 

previously retained by Company management, meaning Ellen Cotter.

No individual director defendant interviewed or consulted with, much less employed, any 

outside financial advisor, whether investment banker, real estate professional or other such 

person, to assess the value (whether as an operating company, collection of assets or otherwise) of 

RDI and/or the ability and/or willingness of the Offerors to pay more than $17 per share. 

None of the individual director defendants took any action to perform or have performed

any investigation, analysis or diligence, to learn about the Offerors, including their intentions for 

the Company, their willingness and/or ability to pay more than $17 a share, or anything else at all. 

None of the individual director defendants even suggested having communications with the 

Offerors or having any such investigation, analysis or diligence performed.

What the minutes from the June 23, 2016 board meeting make clear is that:

2 Available at https://www.sec.gov/Archives/edgar/data/716634/000071663417000025/rdi-

20170630x10q htm
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