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1 w this part of the process, which will allow a bunch of 1 going until we could get the next five passed for cause.
2 you to leave. ? Then take a lunch break. You have your 32. I know the
3 My preference is take a short recess. Bring you hack 3 other people from earlier today will be here at 1:30,
4 and finish up, rather then taking an hour-and-z-half lunch {4 They have the whole morning off so they don't have to sit
5 break. 5 around. :
B We'll take a ten minute recess. 6 We'll take a lunch break, When we 'came back after
7 JURY ADMONTTION 7 lunch break we should have the jury in ﬁlace, T would
8 During the recess, ladies and gentlemen, 8 think. And you can still get to openings today.
9 you are admonished not to converse among yourselves or g MR. SCHIECK: Do the chafuenges after
10 with anyone else, including, without limitaticn, the 10 lunch break, so we've got a iunch break 'to think about
11 lawyers, parties and witnesses, on any subject connected 11 it. l
12 with this trial, or any other case referred to during it, 12 TE COURT:  Wo, actually -- you want to do
13 or read, watch, or listen to any report of or cumentary 13 it that way? .
14 on the trial, or any person comnected with this trial, or it MR. OWENS: I think he wants to let jurors
15 any such other case by any medium of information 15 go. i
16 including, without limitaticn, newspapers, television, 16 M5, WECKERLY: Could yod maybe after we
17 internet or radio. 17 get to that mmber take a ten minute bré.ak and confer
i8 You are further admonished not to form or 18 before we do the kicks? .
19 express any opinion on any subject connected with this 19 THE COURT: Either or. If you want the
20 trial wntil the case is finally submitted to you. 20 lunch break to kick over the 32 names aﬁd figure out what -
2 THE COURT: We're still on the record, 21 you want to do. .

. 22 outside the presence of the jury. 22 MR. SCHIECK: Ten is f'uie for us. We just
il As to the three challenges for cause raised this 23 take ten, do the strikes and send everybody hame and go to
24 morning. I'm going to grant all three of those. Ms. Ware 24 lunch and come back for cpenings. |
25 was the individual -- Badge rurber 061 - that indicated 25 THE COURT: ALl right. :
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1 she would only consider the death penalty as a punishment 1 We'll be in recess. Th.:-;nk you.
2 and was fairly fiwm on that. Ms. Matts, badge mumber 063, 2 (Brief recess taken.) -
3 indicated for religious reasons she would not consider the 3 THE COURT: Back on recérd the record in
4 death penalty under any ciramstances. And similarly Ms. 4 C-131341, State of Nevada versus James C:happell. The
5 Jackson, badge number 080, said the same thing. 5 record will reflect the presence of Mr. iChappell with his
3 So I'll grant the challenges for cause as to those 6 attorneys, State's attormeys. We're in|the presence of
7 three. That puts us at 27 folks passed for cause so far, 7 our prospective jurors. :
8 So we only need five more passed for cause and you'll have B We'll continug on with questioning|of cur prospective
9 your panel of 32. 9 jury panel. '
10 MR. SCHIECK: Are we going to fill those 10 Mr. (wens, as o Ms. Gernot.
11 slots directly back into those slots? 11 PROSPECTIVE JURCR: Yes. |
12 THE COURT: What it is, let's assume 12 THE COURT: Badge 085.
13 nobody else gets passed for cause, then you will have 13 MR, CWENS: Ms. Germot, how are you?
14 questioned 38 pecple. I'll excuse the six that have Xl PROSPECTIVE JURCR: Good.!
15 already been challenged for cause ard granted, You'll -- 15 MR. OWENS: How's youwr parenting style?
15 1in order — have the 32 people you can begin making 16 FROSPECTIVE JUROR: Pretf.ty strict.
17 strikes on. Understood? 17 MR. CWENS: You said in'here, you don't
18 ' MR. SCHIECK: I think I understand. 18 have any children. :
19 MR. OWENS:™ Do us a favor and run the 19 PROSPECTIVE JURCR: I hdve 2 dog.
20 names down £o us. 20 MR. (WENS: But you haveé animals, and
21 THE COURT: I'm keeping a list so 1'11 21 you're strict with your animals. !
22 make a copy of it. : 2 PROSPECTIVE JUROR: Sheis a very good dog.
23 ' MR. CWENS: Couid be ask about 23 She's a medical dog for my mother. I did her training.
2¢ scheduling. 2 MR. CWENS: You found that strict works
25 THE COURT: Well, I want to kind of keep 25 with her too?
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1 PROSPECTIVE JURCR: You can't -- you have 1 very easy. I was subpoeraed, but they did plea hargain so
2 to be the head of the pack, it says in training. But she 2 T never got to go to court or state my cpinion. I got
3 still gets treats and belly rubs, so she's a happy puppy. 3 maybe ten percent of the restitution owed, I haven't
¢ 1 have a picture if anycne wants to see it later. ¢ received a check from that, yet. It was pretty hash for
5 MR. OWENS: The — you had a situation -- 5 me. I'man up-standing citizen with just like a parking
& you're a very young person. I vas talking about that 6 ticket onmy record. And I thought that I knew same
7 earlier. Do you feel you're prepared for this type of 7 things about the justice system. It was more like a
8 experience, this weight of responsibility to consider 8 reality check for me that of the way thi'ngs go, I
9 thinking about? 9 suppose.
10 PROSPECTIVE JURCR: Well, I thirk it is a 10 MR. CRENS: How much money did you lose?
11 good experience, helping me prepare for the future and 11 PROSPECTIVE JUROR:  Over three thousand
12 other hard decisions I'm going to have the make 12 dollars. !
13 eventually, This is our justice system. I have to uphold 13 MR, CWENS: And you felt that a nolatlon )
14 to that. And being that that is one of the choices, I'm 14 of the trust you had was gone? .
15 willing to accept it and look at the circumstances and do 15 PROSPECTIVE JUROR: Yeah. It was hard.
16 what I have to do. 16 In fact, in my witness statement I put like I felt like I
17 MR, CQWENS: You feel you can step up to 17 was raped. These were people I trusted | and I
18 that responsibility and fulfill that? 18 befriended.
19 PROSPECTIVE JURCR:  Yes. 19 MR. GWENS: Like a persqnal invasion?
20 MR. QWENS: You consider yourself to be a 20 PROSPECTIVE JURCR: Exactly.
21 fairly streng person? 21 MR. OWENS: What did théy plead quilty to?
2 PROSFECTIVE JURCR: I try. 1 PROSPECTIVE JURCR: Well, actually the
73 MR. CWENS: And you have been involwed in 23 male was charged with five felonies. He: plea bargained
24 the trial programs and other things. ‘Are you studying 24 after two weeks in jail to two misdemeanors and a year of
25 that at the commumity college? 25 probation. And the girl was let off. The police officers
93 95
1 PROSPECTIVE JURCR: MNe. It's only — when 1 were great. They were arrested, They wfere booked and
2 Iwas in it, it was only a high school program. After ? everything, But the girl was released the next day amd --
3 high school, you graduated and did whatever you wanted to 3 and even trying to speak with her DA, th'e DA didn't even
4 do. SoIwas in it in 10th and 12th grade. 4 call me until after she put in the plea bargain and her
5 MR. OWENS: You've taken sare classes in 5 felony got reduced to a misdemeanor.
¢ criminal justice, working toward a cammunications degree? 6 MR. GWENS: They both qot misdemeancrs?
7 PROSPECTIVE JUROR: Yes. 7 PROSPECTIVE JUROR: Yes.. When they are
§ MR. CWENS: Is that mecia or — 8 previous felons. That's what hurt me, when we researched
9 PROSPECTIVE JUROR: Well, I already have a 3 into their background.
10 general cormunications degree. Now I'm either going to do 16 MR. OWENS: Was it for that same kind of
11 a bachelors in English, and a minor in marketing and 11 stuff? _
12 adwertising. 12 FROSPECTIVE JUROR: Yeah -- yes.
i3 MR. CWENS: Al right. You sust have had 13 MR. CWENS: You were hoping for a felony
14 a bad experience as a victim? 14 conviction? '
15 PROGPECTIVE JURCR: Yeah. Yes. It vas 15 PROSPECTIVE JUROR: It can't be overturned
16 not good. 16 ToW. !
17 MR. OWENS: You didn't put a lot of Y] MR. OWENS: That's what you were hoping
18 details in here, 15 for? i
19 PRCBPECTIVE JURCR: I figured I could talk 1 FROSPECTIVE JURCR: 1 was hoping for
20 to you about it. In September of last year -- September 20 samething more serious to happen, yes. .
21 18, 2006, I was —— I was rcbbed. And it was actually -- 21 MR. CWENS: Are your feeiinqs about that
22 it was more of a con artist thing. It was supposed to be 22 such that it would create an unfair 51tuat10n for us or
23 a brother/sister situsticn, and it turns out that they go 23 the Defendant? You mght say now is my | chance to get back
24 around befriending pecple than months late they rch them. 24 at samebody? ‘
25 And they're convicted felons. And they both got let off 25 PBROSPECTIVE JURCR: No. ' Because I don't
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1 really hold vengeance. It's samething I had to cope with 1 PROSPECTIVE JURCR: Yes.

2 personally and get over and try fo understand myself. ? MR. OWENS: Your interest in the system

3 That situation has nothing o do with the situation at 3 isn't such that you might want to get on so bad that you
4 hard here. 4 are not worrying to much about what the ‘consequences are
5 MR. OWENS: You can separate that in your 5 on that serious judgment? '

§ mind? 6 PROSPECTIVE JUROR: I hive had lots of

7 PROSPECTIVE JURCR: Yes. 7 time to think of this in the room and speaking to it with
8 MR. OWENS: You wouldn't hold that against 8 my mother and really questioning myseif, if this was

9 the State or the police? ¢ samething I can do. So I've thowght about it.

10 PROSPECTIVE JURCR: No, definitely not. 10 MR. OWENS: Okay. Than}'l you. Pass for
i1 MR. OWENS: Then you said you were okay 11 cause, your Honor. :

12 with the death penalty as one of the opticns here? 12 THE COURT: Thank you. Mr. Schieck.

13 PROSBECTIVE JUROR: Yes. ' 13 MR. SCHIECK: ‘Thamk you, your Honor,

14 MR. CWENS: You don't have any 14 Ms. Gernot, you indicate' that, with

15 philosophical preblems with it? 15 respect to the death penalty, you didn' t think that it was
16 PROSPECTIVE JURCR: No. 16 used enough.

17 MR, CWENS: You felt that it might be 17 FROSPECTIVE JUROR: Well_, more like what
18 apprepriate for brutal crimes? 19 the fellow juror was saying that not so much that it's mot
19 FROSPECTIVE JURCR: Yes. 19 used enough, but it's the time span is Qutrageous that
20 MR, OWENS: You haven't heard what the 20 these people are sitting, and sitting, and sitting, and
21 criteriz is fram the court. 21 like they are serving life. So not that' it's not used

22 PROSPECTIVE JUROR: NO, 22 enough, but maybe it's not executed fasﬁ enough.

2 MR. OWENS: You're willing to keep an open 23 MR. SCHIECK: But you ddn't have any

24 mind about it. 24 preblems deciding what the appropriate punistment is and
2 PROSPECTIVE JURCR: Yes. 25 not worrying about the other things?

97 99

1 MR. OWENS: And see what the law is and 1 PROSPECTIVE JUROR: No.

2 what all circumstances are before you make your decision? 2 MR. SCEIECK: And you say you are

3 PROSPECTIVE JUROR:  Yes. 3 generally in favor of the death penalty.j‘ Is that

4 MR, CWENS: If after hearing all of the 4 samething you thought about before you filled out the

5 evidence in the case and you felt that the death penalty 5 questionnaire or just confronted you at ‘that time?

§ was appropriate, would you be able to do that? 6 ~ PROSPECTIVE JURR: I hzive done papers in
7 PROSPECTIVE JURR: Yes. 7 school and such, research. And I have fomed an opinion
;] MR. OWENS: Okay. There's a slight 8 back in high school.

9 hesitation there, 9 MR. SCHIECK: You did papers in high

10 PROSPECTIVE JUROR: I mean, I would really 10 school about the death penalty?

11 have to feel that that was a fair punishment, after 11 PROSPECTIVE JURCR:  And 'm college,

12 examining the evidence and taking in all the excruciating 12 MR. SCHIECK: What type of courses were
13 circumstances. I would have to be very gemuine that that 13 you taking? \

14 is what he should get. If I did feel that way, yes, I 14 PROSPECTIVE JURCR: It started in my

15 could pass that judgment. 15 government classes. And then being wit}i trial-by-peers
1% MR. OWENS: You talked ahout because of 16 and doing misdemeanor cases, they still taught us about
17 your experience with the trial ({sic) and the couwrt type 17 all the types of penalties for the crimes. So basically
18 situation you had, you look forward to being involved in 18 having to research it for my 12th grade govemnent class
14 the process. 19 is what decided e,

20 ERCSPECTIVE JUROR: That was before we 20 MR. SCHIECK: In doing that paper, were
21 waited like two days. But now we're getting to the point, 21 you required to take a position for or égajnst or was it
22 T still would like to be a part of the process. It's been 22 a paper where you are sort of giving general information
23 interesting. 23 about ig?
24 MR. CWENS: You can appreciate that that 24 PROSPECTIVE JURCR: She asked us to take a
25 makes you wiique in wanting to be on the jury. 25 position. ' '
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1 MR. SCHIECK: What positicn did you take? 1 FROSPECTIVE JURCR: Yes, of course.

2 PROSPECTIVE JURCR: For. . 2 MR, CWENS: You don'{ have a prehlem doing
3 MR. SCHIECK: Did you have a choice as to 3 that? ;

4 which position to take or was it assigned? 4 PROSPECTIVE JUROR: I ha;ve to listen
5 PROSPECTIVE JUROR: There was no wrong 5 first. How can I make up my mind when I have no

6 answer. 6 information. .

7 MR. SCHIECK: There was no Wrong answer, ] MR. CWENS: You have no problem with the

8 in that you could choose whichever way you wanted to write 8 different types of punishment that are qﬁilable?

9 the paper? 4 PROSPECTIVE JUROR: I know the jury caming
10 PROSPECTIVE JUROR: Yes., 10 in may have their voices heard, but, you; know, I haven't
11 MR, SCHIECK: Why did you back when you 11 decided personally. I think after what :little I read on
12 were a senior in high school ¢hoose to write in favor of 12 the case so far, I have yet to came up w!ith atl of that.
131 the death penalty? 13 R, OWENS: Okay. Well, in that sense the
1 PROSPECTIVE JUROR: Well, first of ail 14 majority has to agree to it, okay. And when you talk
15 because of the appeals process. If they are -- if they 15 about this other range of punishment, on: the one side it's
16 are sentenced to murder or death, they do get another 16 life with the possibility of parole, you can't imagire a
17 chance to have their case overlocked. And because -- from 17 situation right now where that would be appealing to you?
18 what I researched — this was like 7 years ago — it 18 PROSPECTIVE JURCR: I cainnot iragine it
19 seemed like the cases that did have the death penalty 13 now, but — !

20 applied to them. T felt that it was substantisted. 20 MR. OWENS: You'll leave it open to the
7 MR. SCHIECK: But you thought the process 21 possibility there may be one?
22 that we go through before that's ever considered as an 2 PROSPECTIVE JUROR: Yeah.!
23 appropriate punisheent is a fair one? 23 MR. CMENS: Once you've heard the
2 PROSPECTIVE JURCR: Yes. 24 evidence, there may be a circumstance where it may be
25 MR. SCHIECK: That's the one you want to 25 appropriate?
101 f 103

1 be part of, the one that considers all the factors and all 1 PROSPECTIVE JUROR: Poss;ibly.

? the ciramstances. 2 MR, OWENS: So you are v{illing to keep an
3 PROSPECTIVE JURCR: That's important. 3 open mind and wait until you've heard everything?

4 MR. SCHIECK: In preparing your paper, 4 FROSPECTIVE JUROR: Sure.i 1'11 consider

5 back In high school, did you find that there were scme 5 all four forms of punishment before rem;ering a

6 cases that the death wasn't deserved, even though it was 6 decision. |

7 first degree murder, you felt the system worked in those 7 PROSPECTIVE JUROR:  Yes,! sir.

§ cases also? ‘ ' 8 MR. OWENS: You are not eliminating any up

9 PROSPECTIVE JUROR: Net being there 9 front? |
10 first-hand, not knowing the families, not go to in depth 10 PROSPECTIVE JURQR:  I'm hot eliminating
11 with the case itself, I didn't even try to think to pass 11 them, no. I'm leaning toward death. |
12 judgment like that at that time. 12 MR, OWENS: Lleaning is okay.

13 MR, SCHIECK: Thank you, very much, 13 PROSPECTIVE JURCR: I haven't chosen it
14 Ms. Gernot. We pass for cause, your Honor, 14 right off the bat, |
15 THE COURT: Mr. Owens, as to 15 MR. OWENS: You've got th hear everything

16 Mr. Schechter. 16 first. There was some things you said in here about your
i? MR. CWENS: How are you, sir? 17 cpinien at the time you filled cut the questionnaire. You
18 PROSPECTIVE JUROR: Fine. 18 were asked your opinion about the case. :You pointed out,
19 MR. OWENS: You feel you're an open minded 19 appropriately, that you were told at the' beginning of the
20 person? 20 cuestionnaire Mr. Chappell was convicted of these charges.
2 FROSPECTIVE JUROR: Yes, I do. 21 You know that about the situation, right?

22 MR. OWENS: Are you okay with the idea of 2 BROSPECTIVE JURCR: Yes.|

23 this process of listening to all the facts and 23 MR, OWENS: Then you said his punishrent
24 circumstances before making up your mind as to what the 24 ought to be the strictest, There makes it sound kind of
25 appropriate panishment should be? ' 25
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PROSPECTIVE JURCR: No. I only mean I'm

leaning toward death. But I can't make a final

decision.
MR. CWENS:
you knew at the time?
PROSPECTIVE JUROR: Yes.
far, as little as that is.

So you meant based upon what

What I know so

L T = AN N R~ S FUR NC U

@ !

evidence in the case and all the facts and ciramstanced
suwrrownding the event, you feit that the death penalty was
the appropriate sentence, would you be able to oame hack
with that verdict?

PROSPECTIVE JURCR; Yes, sir. I could,

MR. OWENS: How do you feel ahout the idea
of rendering judgrent like that on a fellow human being?

MR. OWENS: You're willing to listen to PROSPECTIVE JUROR: It Is not samething
everything before coming to a decision in the case? that I would take lightly. I mean, if T felt if after
10 PROSPECTIVE JURR: Yes, sir. 10 thinking it through, as mich as - fram revery possible
1 MR. OWENS: You have been involved or 11 angle, yes, if that's the judgment that needs to be
12 samebody was involved in same kind of arrest, DUI ¢r 12 rendered, then yes.
13 scmething? ) 13 MR, OWENS: That's smetlung you can do?
14 PROSPECTIVE JUROR:  Yes. 14 PROSPECTIVE JURQR: Yes.
15 MR. OWENS: What was that about? 1 MR. OWENS: ALl right. Thank you. Pass
16 PROSPECTIVE JUROR: He is still a friend 16 for cause, '
17 of mine. T think he is basically a decent quy. He 17 THE COURT: Mr. Schieck. '
18 just — it was a time of his life he was drinking too 18 MR. SCHIECK: Thank you,-! your Honor,
19 much, and he wasn't -- he hadn't really thought it 19 Mr. Schechter, do you ha've any problem
20 through, even now. He's a nice quy. Mot a thoughtful 20 with the concept that not all first degree mirder requires
21 person. I think he's learned his lesscn. After that he 21 a death penalty?
22 doesn't drink as much. He was out on the road and was 2 PROSPECTIVE JURCR: No.
23 pulled over, caught, that kind of thing. Well, the 23 MR. SCHIECK: You understand that there is
24 consequences thereof -- 24 a system in place where there could be a first degree
25 MR. OWENS: This was a person you felt 25 murder conviction where the death penalty is not even an
105 ! 107
1 close to? 1 option in that case?
2 FROSPECTIVE JURCR: Not close. I mean, he 2 PROSPECTIVE JURCR: Not even an cption?
3 is a friend. Not one of my close friends. 3 MR, SCHIECK: Iet me exglam In order to
4 MR. OWENS: Did you go to court or 4 he eligible to receive the death penalty, the State has to
5 participste in that process at all? 5 prove an aggravated circumstance or circiwnstances beyord a
6 PROSPECTIVE JUROR: I heard about this all ¢ regsonable coubt to the jury. If there is not such
7 after the fact. 7 aggravating circumstances in the case, even though it's
8 MR. OWENS: In sare of these questions on 8 first degree murder, the death penalty is not an option in
5 the death penalty you were asked about what kind of 9 that case. ‘
10 circumstances. You gave a number of different things. i0 PROSPECTIVE JUROR: Aggr;avating
11 Like most of the jurors say, they said, if I kmow a it circumstance? i
12 hundred percent, of it it's a really brutal crime. Then I i2 MR, SCHIECK: Yes. Theljudge will define
13 think the thing that's important to remember here is you 13 those for you -- or the merbers of the jury when he gives
14 may have certain ideas in your head as to what is 14 Instructicns to the jury. Do you have any problem with
15 deserving of the death penalty, okay. But the court is 15 that concept?
16 going to give you law about the factors that are set out 16 FROSPECTIVE JURCR: Ho. F
17 for consideration by law, Are you okay with that? 17 MR. SCHIECK: You indicated that you're
18 PROSPECTIVE JUROR: Yes, sir. 18 leaning toward the death penalty as an appropriate
1% MR. OWENS: Can you follow the law that 19 punishrent for first degree murder? i
20 the court gives you? 20 PROSPECTTVE JURCR: Yes,EI do.
21 PROSPECTIVE JUROR: Yes. 2 MR, SCHIECK: But you cah keep an open
22 MR. OWENS: And apply the factors that the 22 mind. '
23 court instructs you on? 23 FROSPECTIVE, JUROR:  I'm willing to listen.
24 PROSPECTIVE JURCR: Yes, sir. 24 I'mwilling to listen.
25 MR, OWENS: If after hearing all the 25 MR. SCHIECK: Are you w1llmg, if you
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don't think the death penalty is appropriate, to check
that box also, the box that says a life sentence?

] PROSPECTIVE JUROR: Yes, sir. I don't
think — to be honest, T don't think that's necessarily
more lenient, because — well, the death penalty, even
with all of the issues surrounding it, ome thing is for
certain, a dead man is beyond haom, & life man is not,

Previously one of the questions you asked the jury,
no, I'mnot — no members of my family has gotten involved
in that sort of thing, but I met some characters in my
life. One or two I've known, fomer comvicts. And you
know, I've never been to prison myself, but T have heard
about what goes on in there. And thinking even life in
prison is like, is that more lenient, after hearing about
it. That could by a death sentence itself. You could end
up killed in the yards., So I don't necessarily think

e - 109-112

M3, WECKERLY: But nothing about that
experience gives you a bad feeling about police officers?

PROSPECTIVE JUROR: Fo. No.

MG, WECKERLY: You wrote that you or
someone close to you had been the victim of a crime as
well. ‘

PROSPECTIVE JURCR: We tiad our house
robbed a couple of times. ]

MS. WECKERLY: Were you home at the time?

PROSPECTIVE JURCR:  Ho. ' No.

MS. WRCKERLY: 50 you were away out for
the night? f

PROSPECTIVE JURCR: Right. Right.

MS. WECKERLY: Was anyone ever caught?

PROSPECTIVE JURCR: Mo, because I kind of
knew who may have robbed me the first tj.!ne, 50 there was
no catching her. The second time it wasf kids.

17 that's more lenient or just. 11
18 MR. SCHIECK: Thank you, very much. We 18 MS. WECKERLY: Did you call the police in
19 pass for cause, your Honor. 19 either case? I
20 THE COURT; Thank you. Ms. Weckerly, as 20 PROSPECTIVE JURR:  Yeah. They came out
21 to Ms. Bundren (sic). 21 to the house, :
22 MS. WECKERLY: You indicated on your 22 MS. WECKERLY: Were you Ihappy with how
23 questionnaire that you know either lawyers or police 23 they investigated. i
24 officers in the criminal justice system. ! PROSPECTIVE JUROR: Surel. Sure.
25 PROSPECTIVE JURCR: Yes. b MS. WECKERLY: Reading your questionnaire
109 111
1 MS. WECKERLY: What context? 1 you indicated that you can consider the ;death penalty as a
2 PROSPECTIVE JURCR: Where I work they come 2 potential punishment. '
3 in for checks, the DA running for election. They 3 PROSPECTIVE JUROR: Yes., :
¢ socialize with a couple of judges, police officers through 4 MS. WECKERLY: You're smiaone that would
5 acquaintances, One is married to a friend of mine. 5 like to hear all of the information that' you could hear
6 MS. WECKERLY: And the fact that you have ¢ before making that type of decision?
7 these relationships, would that cause you to fawor or 7 PROSPECTIVE JUROR: Afte} reading that,
¢ disfavor one side or the other in this proceeding? 8 where a weapon was used, a person murdered, I just could
9 PROSPECTIVE JURCR: Mo, 9 not see how if could go any other way exfcept the death
10 MS. WECKERLY: You're able to separate 10 penalty. i
i1 that? 11 M5, WECKERLY: Well, the judge has talked
12 PROSPECTIVE JUROR:  Yes. 12 about it a 1ittle bit, and I think Mr. Sthieck just
13 MS. WECKERLY: 2nd you also mentioned on 13 mentioned that there are certainly legallj requirements that
14 your questiornmaire that you or a close family member had 14 have to be met before the jury can consiFer the death
15 been arrested for -- 15 penalty as a potential punishuent. And Judge Herndon is
16 PROSPECTIVE JURCR: Myself. 16 going fo instruct you on that law at the: end of this
17 MS. WECKERLY: I think you mentioned that 17 proceeding. Would you be able to follow the judge's
18 yesterday. Can you explain that? 18 instructions on that? ;
1% PROSPECTIVE JUROR: I like to shop. I 19 PROSPECTIVE JURCR: Probigbly not.,
20 bought samething from someone I shouldn't have. He was an 20 MS, WECKERLY: You wouldn't?
21 undercover police, So I went through the system. 21 PROSPECTIVE JUROR: I would think just
22 MS. WECKERLY: Did vou feel like you were 22 reading what was on the paper, the quest}ommire, I
23 treated fairly? 23 really — I don't bend easily, so ... -
2 PROSEECTIVE JURCR: I thought T was pretty 2 MS. WECKERLY: You th.mkl you'd
25 stupid. 25 automatically pick out a punishment with%:‘ut hearing the
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1 information? 1 penalty.
2 PROSPECTIVE JUROR: I think I weuld, 2 PROSPECTIVE JUROR: I would autamatically
3 MS. WECKERLY: And I take it, it didn't 3 pick a penalty —- just off the questionﬁaire. '
4 matter what the judge's instructions would be, you do it ! MR, PATRICK: ¥hat penalty would you
5 anyway? : 5 automaticaily pick? ‘
6 PROSPECTIVE JURCR: 1'd do what I thought 6 PROSPECTIVE JUROR: Deat';h.
7 was right. . 1 MR. PATRICK: In your questionnaire you.
8 MS. WECKERLY: So there is no way you 8§ said you've always thought this way Mt the death
9 could see yourself looking at all four punishments in this 9 penaliy?
10 situation? 10 FROSPECTIVE JURCR: 1 have.
1 PROSPECTIVE JURR: 1 don't think so. I 1 MR. PATRICK: I think the last thing you
12 can't say positive, but T cen't think so. ’ 12 wrote on the questionnaire was that you 'are not open
13 MS. WECKERLY: That's sort of the 13 minded enough to think there's an excuse?
1¢ ‘question. 14 PROSPECTIVE JUROR:  I'm Very narrow
5 PROSPECTIVE JURCR: I really don't think 15 minded about that. ,
16 s0. I quite honestly cannot see how I could not 1% MR. PATRICK: What you're telling us is
17 punishment somebody that comitted a murder. 17 your mind is made up? :
18 M. WECKERLY: You understand that not all 13 PROSPECTIVE JUROR: It pretty much is.
19 murders are eligible for the death penalty? 19 MR. PATRICK: There's no“t much chance
2 PROSPECTIVE JUROR: I'm not familiar with 20 we'll change that, is there? ?
21 things like that. T was just, off the questionnaire it 21 PROSPECTIVE JUROR:  Not. jby going off the
22 said he used a weapon, things like that. And he murdered 22 questionnaire, no. l
23 her, so that's what I would be going by. 23 MR. PATRICK: We'd challenge for cause,
24 MS. WECKERLY: And there are people that 24 your Honor. ‘
25 camit first degree murder with a weapon that are not 25 THE COURT: Iet me ask y:ou a question,
113 | 115
1 eligible, legally, for the death penalty. IS that 1 Ms. Bundren, because a couple of times yLou kind of put a
2 sawething you could accept? 2 caveat to your statement about saying, 0"ff the
3 PROSPECTIVE JUROR: T would have to, if 3 questiomnaire, You understand there's doing to be a
4 it's not an option. 4 hearing where witnesses, evidence is goifng to care in.
5 MS. WECKERLY: Okay. So in that type of 5 Both sides have to present whatever they want to examine
& situation, you're saying you'd follow the law? 6 the witnesses on. And that's the evidence that you're
7 PROSPECTIVE JUROR: I can follow the law, 7 going to rely upon to make a decision, mot --
8 sure. 8 PROSPECTIVE JURCR:  Not Ithe questionnaire.
g M5, WECKERLY: And the law also tells you 9 Right. i
10 in and penalty hearing or this type of situation that you 10 THE OOURT: That being the case, car you
11 have to at least consider — not telling you what weight 13 listen o the evidence presented in the hearing?
12 you have to give certain pieces of information -- but you 12 PROSPECTIVE JURCR: - I could.
13 have to at least listen to infommation that's presented in 13 THE COURT: And after hafving listened to
14 a hearing like this. Would you be able to do that? i that evidence, is it your statement today that you would
15 PROSPECTIVE JURCR: I could always 15 be able to consider all of the foms of punishment?
16 listen. 16 PROSPECTIVE JURCR: I oo;uld if it was
17 MS. WECKERLY: After that, of course, the 17 different from the statement.
18 decision is left to you and your fellow jurors. I assume 18 THE COURT: T don't know that it's
19 you can make a decisicn at that point? 19 different fram the statement, but obvioufsly it's more
20 PROSPECTIVE JURCR: T could. 20 expansive. You're going to get more information about
2t ¥S. WECKERLY: Thank you, ma'am. Pass for 21 things during the penalty hearing, So Ijdon't want to say
22 calise, your Honor. ‘ 22 it's going to be differemt. I'm just going to say that I
23 THE COURT: Mr. Patrick. 23 would expect you'll receive more information about
24 MR. PRTRICK: Ms. Bundren, Ms. Weckerly 24 everything involved here.

ro
o

asked you, you said you would automaticaily pick a
114

So what I need to know is if you'll be
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able to consider all forms of punishment.

about that? :
PROSPECTIVE JURCR:  It's more

1

2 PROSPECTIVE JURCR: I could censider it. 2

3 THE COURT: Okay, yes or no? 3 uncomfortable for my in-laws and my husﬁand and his

4 PROSPECTTVE JUROR:  Yes. 4 family, That's a fact of life. :

5 THE COURT: Does either side want to ask 5 MR. OWENS: So you experienced enotions

¢ any questions based on my questions to the juror? 6 about this through your hushand, but inc?irectly because of
N MR, PATRICK: Court's imdulgence. : No, 7 the commnity. I .

§ your Honor. - 8 PROSPECTIVE JURCR: It's not something the
g THE COURT: Al right. Mr. Owens, as to $ camumnity is going to forget. ‘

10 Ms. Staley. 10 MR. OWENS: What happeniwiﬂl that case? -
1 MR. OWENS: How are you? 11 Was sameone prosecuted for it? !

12 BROSPECTIVE JURCR: Fine, T would like to 12 PROSPECTIVE JURCR: Yes! I believe he

13 say something I didn't put in there, 13 died in prison from cancer. Does the feilmily dwell on

it MR. OWENS: Sure. 14 that, more on the loss of a father figurie. I helieve they
15 PROSPECTIVE JURCR: Just because of this 15 felt the court handle it and police handle it quite well.
16 hearing and everything I have an wncle that I haven't seen 16 MR. CWENS: Is there anything about that
17 for 3% years was incarcerated. My father's — my 17 experience that would cause you not to ble able to be fair
18 husband's father was murdered in 1967. 18 and impartial in this case. !

19 MR. OWENS: All of these questions make 19 PROSPECTIVE JURCR: Well,f to be honest T

20 you thj.nk‘a lot more, don't they. 20 didn't think sbout it until last night w;fhen T was driving
21 BROSPECTIVE JURCR: I forgot about that 21 have. I thought I better mention it.

22 when [ was filling that out. 2 MR. OWENS: I appreciate that. You said

23 MR, OWENS: His uncle was murdered. 23 the comumity you live in, you did mention it here. It's
by PROSPECTIVE JURCR: My husband's father 24 quite a distance away from the court. I|S it hard for you
25 was murdered. ) 25 to get here? Ts that something you've dealt with?

117 | 119

1 MR, OWENS: Were these so remote that they 1 PROSPECTIVE JUROR: It has been, because

2 are not samething that you think about that much? 2 we have one car. It's kind of —- get thle kids off, get my
3 PROSPECTIVE JURCR: With my uncle, like I 3 hushand to work, then down here. But thle car now is

4 said, I haven't seen him for in 35 years so that's pretty 4 ruming. I'm just worried that I'11 latfe to court because
5 remote. 5 T can't control traffic, !

6 ¥R, OWENS: Right. 6 MR, OWENS: Sure. That'!s the same problem
7 PROSPECTIVE JUROR: My hushand, it affects 7 everybody's got. You got further to go.

& him, of course. He lost his father. But it was 1967, 50 B PROSPECTIVE JURCR:  Right.

9 for me it's more local folklore. It is talked about 9 MR. OWENS: Is that something you feel you
10 because in the commnity we live in — I would say the 10 can deal with -- transportation issues?

il commumity started in the mid 1800s -- these were the only 11 PROSPECTIVE JUROR: Yes. |

12 three mirders at the same time comitted until today, so 12 MR. OWENS: You're ckay Llitl’l the range of
13 of course everybody kmows. 13 punistments we've talked about in the case?

1 MR. OWENS: So you remember them? i FROSPRCTIVE JUROR: I'm wery relieved

15 PROSPECTIVE JURQR: People remember 15 that’s there's a range of options. I'mglad I don't live
16 that. 16 in Texas. !

17 MR, OWENS: This is the same commmnity 17 R, ONENS: If you had to make a decision
18 where you live now, 18 like this, you're glad you have a numberi of things to

19 PROSPECTIVE JURCR: Yes. 19 choose Lrom? :

20 MR. OWENS: It comes up from time to 20 PROSPECTIVE JURCR: Righlt.

21 time. 21 MR. OWENS: Sight unseenI right now, you
22 PROSPECTIVE JUROR: It was a bank robbery, 22 don't really know what used do? I
23 so every time I enter the hank sareone makes a coment 3 PROSPECTIVE JUROR: I don't have the full
24 about it. 24 facts. I can't make a decision. Especifally of this
25 MR. OWENS: Do you get tired of hearing 25

118

magnitude without having the full facts.i
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1 MR. OWENS: You feel like you are an open 1 religious person. And inmy religious viewpeint if a man
2 minded person? 2 1is punished here for his sins on earth, he will not be

3 PROSPECTIVE JURCR: I hope so. 3 held accountable in the next life, becatise he has been

4 MR. OWENS: Are you okay with the idea of 4 punished for those sins already. That's how came I left
5 deliberating with other people and sharing ideas? 5 it blank, because if he's not punished here he will be

6 PROSPECTIVE JURCR: Yes. That helps the 6 punished in the next life.

7 people, as you said., It would be extremely hard to have 7 MR, OWENS: You understand and are pleased
8 the make this decision by yourself. 8 that there are four different punishments for first degree
4 MR. OWENS: Like having moral support. 9 muwder. You'd consider all four of thos:e to be

10 PROSPECTIVE JURCR: Exactly. 10 punishment? '

1 MR. OWENS: You know, in the end, one 11 PROSPECTIVE JUROR: Yes. Like I stated
12 person signs the wverdict. A lot of times they poll the 12 before, I'm glad there are more cptions ‘because not every
13 jury and each has to say if that's their verdict. Is that 13 crime is the same. '

14 scmething you could do? 14 MR. OWENS: You don't have any problems
15 ~ PROSPECTIVE JUROR: Yes. I would have to 15 with the concept that really what we're!doing here is

16 really — it would have fo be a decision that I have to 16 choosing between four very serious forms. of punishment.
17 live with, besides Mr. Chappell. Yes, that would be -- I 17 Just picking which punishment is the appropriate

18 would have to agree and think of all of the options. 18 punishment. :

19 MR. OWENS: If you felt after hearing all the facts 19 PROSPECTIVE JURCR: Picking which

20 and ciroumstances surrounding this event the appropriate 20 punishment is the appropriate punis}mnts for what was

21 punishrent was the death penalty, would you be able to 21 done. .

22 come back with that judgment? 2 MR. CWENS: Ewerything you have known you
23 PROSPECTIVE JURCR: Yes. 23 know from the questionnaire and have hea!rd here in court,
24 MR. OWFNS: It's not the kind of thing 24 you're open to all four possible punishniaents as you hear
25 where you get up and say, I think it's the right thing, I 25 more information? '

121 123
T

1 don't think T can do that. 1 PROSPECTIVE JURCR: That's correct.

2 PROSPECTIVE JURCR: I'm not sure how to 2 MR. OWENS: Thank you. !Pass for cause,

3 answer that question. 3 your Honor. '

4 MR. OWENS: Best estimate right now, you q THE COURT: Thank you. Mr. Owens, as to
5 feel it's something you could do. ] 5 Ms, Larson.

3 PROSPECTIVE JUROR: If that was — after "6 MR. OWENS: You had indicated there might
7 hearing all of the facts that's what we arrive at, I hawe 7 be a hardship issue for you. Tell us atf:out that? Have

§ to live by that decision. You can't second gquess after 8 you worked that ouf?

3 you've left the courf roam. There are other options. We g PROSPECTIVE JUROR: Ho. ' I don't think

10 have to have heard the case. 10 that I could give my full atfention to t{llis proceeding.
1 MR. OWENS: Thank you, Pass for cause. 11 MR, OWENS: That's becatfse of the -- you'd
12 THE COURT: Mr. Schieck. 12 be worrying if you were sameplace else, Es.cnething is not
13 MR. SCHIECK: Thank you, your Honcr. 13 getting dome. That has to do with your business?

IH Ms, Staley, there's a number of questions 14 PROSPECTIVE JURCR: Yes: And my work,

15 you left blank in the questionnaire. Wes that by 15 right, !

1§ intention? 16 MR. OWENS: You understand this is a

17 PROSPECTIVE JUROR: I wasn't sure how to 17 serious matter? '

19 answer them, I have never been involved in the court 18 PROSPECTIVE JURCR: I dq

19 system. I have no basis to answer same of the questions, 18 MR. COWENS: And you'd probably rather be
20 vhich is probably why I left them blank. 20 doing the work then being here? ‘

21 MR. OWENS: One of questions asked about 21 PROSPECTIVE JUROR: I would rather be

22 strong meral or religicus views about the death penalty 22 doing the work then being here. And I'd rather be doing
23 and its imposition. You didn't indicate one way or the 23 anything then looking at pictures of anything. I really

o
on e

other. Do you have thoughts on that area?

PRGSPECTIVE JUROR: I believe I'ma very
122
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would.

MR, OWENS: But if you =~ if you were
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selected to be on the jury knowing the sericusness of this
proceeding, you would be able to give a fair hearing and
focus and attention to what is going on here?

PROSPECTIVE JURCR: I don't know that.
That's why T put that down. I'm tom in a lot of
directions already, and that would be difficult for me to
shit that off.

MR. OWENS: But that's something you would
try to do?

PROSPECTIVE JURCR: Sure. I don't know if
1'd be successful, but I'd try.

MR. CWENS: You don't have & problem with
the death penalty? .

PROSPECTIVE JURCR: &bsolutely not. MNo.

MR. CWENS: You heard about the full range
of available punishments in this case?

PROSPECTIVE JUROR: Yes.

MR. CWENS: Then you feel that you could

T " N T T S U NCI—

— = e R e R o s
L R S S S

]
|
[ ] i
1
PROSPECTIVE JUROR: I can't imagine what
that weuld be. ;
MR. OWENS: TWell, that's the whole point
of the question. You can't imagine rigﬁt now, but can you
leave open the possibility that there mdy be a sitwation
where that might seem appropriate to youj?

PROSPECTIVE JURCR: s my mind has nun
through everything over the last two day‘s anything that
could possibly have happened that would ke that okay,
I've answered no to each one of those in my head, And to
think there's something else out there, T wouldn't want to
know wihat that was that a person was capiable of doing
that. |

MR, OWENS: So what you'jre saying is your
mind is close off, It doesn't matter wﬂat you hear. You
Just feel like you'd wote for the death ‘penalty?

PROSPRCTIVE JURCR: T don't know that it's

close off. But I prefer not to clutter rr‘y mind with it.

19 keep an open mind until you've heard all of the evidence? 19 MR, CWENS: You know, oni question nurber
20 PROSPECTIVE JUROR: I would struggle with 20 50 on the form here it says - you are a;sked about what
21 that. 21 you felt about the four forms of punishment. You said,
22 MR. CWENS: Okay. 22 yes, it's part of the system. And to make that decision
23 PROSPECTIVE JUROR: 'In my corporate job, I 23 it's only fair to hear sides before casting judguent.

24 daily have to make decisicns an judgments and over the 24 PROSPECTIVE, JURCR: Yes.y‘ That was

25 course of 18 years I had became -- have became quick to 25 probably a weak moment. 1 ’

125 1‘ 127

i make decisions, somewhat cynical. And I'm a judgmental 1 MR, OWENS: I know you'r}e worrying about
2 person,- because of that. And I react quickly, and once 2 your business and every'thiﬁg of that nature.

3 I'we made a judgrent I'm pretty fim with it, T have to 3 PROSPECTIVE JURCR: I am. I just worry

4 be. 4 about having to hear all of this stuff,

5 MR, OWENS: This is a very different 5 MR. OWENS: But back then you thought you
6 situation then a business decision. 6 would consider everything, ard now you're thinking, no, I
7 PROSPECTIVE JURCR: I understand that. 7 don't think T could consider everything“ And T just want
] MR. OWENS: Are you okay with the idea of 8 to make sure we are getting a candid sen;se of where you

9 waiting until you hear the circumstarices before you make a 9 are at right now. 1

10 decision of this gravity? 10 PROSPECTIVE JUROR: You're getting a

11 PROSPECTIVE JUROR: Can T ask a question? 11 candid sense. |

12 MR. OWENS: Sure. The judge will decide 12 MR. OWENS: Then you felt open minded.

13 if T can answer or not, but you're free to ask. 13 Today you're definitely scunding very cl‘osed minded,

14 PROSPECTIVE JUROR: Is the death penalty 14 PROSPECTIVE JURCR: Yeah}. Yeah. Yeah.
15 on the table? . 15 MR, OWENS: ALl right. 1 don't have

16 MR. OWENS: That's what we're telling 16 anything further, Judge. !

17 pecple. It's one of the four possible punishments. 17 THE CCURT: Thank you. l;dr Schieck,

i8 PROSPECTIVE JUROR: I can't conceive of I MR. SCHIECK: Challenge for cause, your
19 anything that anybody could tell me that would make me 19 Foror. ‘

20 pick anything different than that. My mind can't figure 20 THE COURT: Thank you, Ms. Weckerly, as
21 anything cut that makes it okay not to give him the death 21 to Ms. Stio. !

22 penalty. _ 22 MS5. WECKFRLY: Ms, Stio,‘correct?

23 MR, CWENS: Even though you can't conceive 23 PROSPECTIVE JURCR: Yes,| correct.,
24 of one, can you leave open the possibility there could be 2 MS. WECKERLY: Ma'am, you sort of have a
25 one out there you just haven't been thinking about it? 25

126
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You can consider each of the

1 fram the lady next to you. You said that God was the only 1 MR. CWENS:

2 person who could judge. 2 other types of punistment?

3 ' PROSPECTIVE JUROR; Yeah, in finality. 3 PROSPECTIVE JURCR: nght

4 Yes. 4 MR. OWENS: But there' s‘no circunstance

5 M8, WECKERLY: So you know fram sitting 5 which you would be able — ‘

6 here two days now that the death penalty is a potential & PROSPECTIVE JURCR: I wo:uld net be able to
7 punishment in this case? 7 change my mind on that. |

8 PROSPECTIVE JURCR: T know. 8 MR. OWENS: I think you Ion here said you

9 MS. WECKERLY: Knowing that you‘ have these 9 would automatically vote against the death penalty

10 religious beliefs, you indicate on your questiomnaire that 10 regardless of the situation. r

11 it is up to God to make that type of decision, Are you 11 PROSPECTIVE JUROR: nght

12 someone that can consider the death penalty? 12 MR, CWENS: There was no |51.tuation you

i3 PROSPECTIVE JURCR: Quite trwthfully, T 13 could do that. L

14 think I could consider any of the three, hut T don't think 14 PROSPECTIVE JUROR: RigHt

15 I could consider the fourth. 15 MR. CWENS: Thank you. ‘No further

16 M3, WECKERLY: That would be just a 16 questions, your Honor,

17 religious belief that that's not samething that we should 1 THE COURT: Mr. Schleck‘

18 decide? 18 MR. SCHIECK: Did he mﬁs for cause, your
19 FROSEECTIVE JURCR: I don't feel that I 19 Honor? ;

20 could judge. We're talking about a real person's life. 20 THE COURT: Pass or Chal‘lenge?

21 There have been so many people that have been convicted 2 MR. CWENS: T don't have any further

22 and then so many years later they find out they were 22 questions. I'll challenge. ‘[

23 innocent. And if that person were already put to death 7 THE COURT: Thank you. |

24 and I was part of that judgment, I wouldn't be able to 24 MR. SCHIECK: No questic“)ns, your Honor.

25 live with myself. 25 THE COURT: Ms. Weckerly, as to Mr.

129 “ 131

1 MS. WECKERLY: So -- 1 Kitchen. |

2 PROSPECTIVE JURCR: So I wouldn't want to 2 MS. WECKERLY: How are 3‘/011, sir?

3 meke that decision. 3 PROSPECTIVE JUROR: Hello.

¢ MS. WECKERLY: As,you sit here now you 4 MS. WECKERLY: You work }in law

5 can't consider the death penalty as a potential 5 enforcement? |

6 punishrent? , 6 PROSPECTIVE JUROR: Yes.

7 PROSPECTIVE JURCR: Mo, 1 MS. WECKERLY: Probably jmost of your adult
8 MS. WECKERLY: Challenge for cause. g8 life — you said 25 years? ‘;

9 THE COURT: Any questions Mr. Patrick? LI PROSPECTIVE JUROR: Ever% since two days

10 MR. PATRICK: No, your Honor. 10 after my 21st birthday. !

11 THE COURT: Thank you. Mr. Owens as to 11 ¥S. WECKERLY: The fact |that you have that
12 Ms. Cohen. 12 background, knowing this is a limited pr‘oceeding in this
13 MR. OWENS: Ms. Cohen, how are you? 13 case to determine punishment, do you thlnk you can be fair
14 PROSPECTIVE JURCR: Good. How are you. 14 to both sides? ‘

15 MR. CWENS: Good. You've also got same 15 PROSPECTIVE JUROR: Yes. I don't believe
16 philosophical thoughts with the death penalty? 16 that practicing law enforcement people sihould sit on

17 PROSPECTIVE JUROR: Right. 17 juries, especially criminal. It's proba‘bly an appeal

18 MR. OWENS: You don't think the death 1§ waiting to happen if T reach that point!

19 penalty is scmething you can do? 19 MS. WECKERLY: Well, we jask those jurors
20 PROSPECTIVE JURCR:- Absclutely not. 20 like everybody else, can you be fair te ‘both sides in this
21 MR. OWENS: Under any circumstances? 71 case. T

22 PROSPECTIVE JURCR: No 22 PROSPECTIVE JUROR: I can fill a seat for
23 MR, (WENS: Is this a moral bellef or .23 you, ves. i

24
25

religious belief?

PROSEECTIVE JURCR: Just a moral belief,
130
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MS. WECKERLY: You indicated that you'd
|

considered the death penalty as a potent{‘ial punishment?
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1 PROSPECTIVE JURCR: Yes. 1 MR. PATRICK: When asked what your general
2 MS, WECKERLY: T assume your mind is nct 2 opinions with about the system, you say.it was a good

3 made up. You want to hear all of the infomation hefore 3 system, but imperfect because of the at'éomeys and the

4 you make a decisien about what's the appropriate 4 Jjudges? ‘

5 punishment in the case? 5 PROSPECTIVE JUROR:  Yes, sir.

6 PROSEECTIVE JURCR: Yes. 6 MR. PATRICK: What part of the system is

7 MS. WECKERLY: You can listen to the 7 geod then? :

8 information that's presented by both sides and make that 8 PROSPECTIVE JURCR: I be"lieve it's a basic
9 decision? % written system. You throw the human factor in, everyone
16 PRCSPECTIVE JUROR:  Yes., 10 has their own personal opinions and intérpretations, and I

11 MS. WECKERLY: You'll follow the judge's 11 think it's twisted. : :
12 instructions? 12 MR. PATRICK: Twisted more so the
13 PROSPECTIVE JUROR: Yes. 13 attorneys or the judges?
14 MS. WECKERLY: Thank you, sir. Pass for i PROSPECTIVE JUROR: Probiably the
15 cause. 15 attorneys. '
16 THE COURT: Mr. Patrick. 18 MR. PATRICK: More so ei;ther side?
17 MR. PATRICK: Good afternoon, Mr. Wells 17 PROSPECTIVE JURCR: No. ,
18 (sic). You menticned your aunt was killed by her hushand? 18 MR. PATRICK:  Okay. Do you think you
19 PROSPECTIVE JUROR:  Ho. 19 would be a fair juror to both sides in this case?
20 THE COURT:  You've got the wrong cne. 20 PROSPRCTIVE JURCR: Hopefully, yes.
21 MR. PRTRICK: Mr. Kitchen? 21 MR. PATRICK: Hopefully, iyes. 1t took a
22 FROSPECTIVE JURCR: Right. 22 long time to answer. Tell me your qut dpinicn. What was
23 THE COURT: How is your aunt today? 23 the first thing that came to mind? '
24 PROSPECTIVE JUROR: I haven't checked. 2 PROSPECTIVE JURCR: The 'same thing again.
25 Hope she's okay. 25 I'm a camissioned police officer. I have been most of my
133 ! 135
1 MR. PATRICK: In your questiconnaire you 1 adult life. It's my personal opinion I 'should not be a
2 put down that we should be keeping up with Texas, correct? 2 juror in this case or any other crjminal' case in this
3 Is this the right questionnaire? 3 coumnty or this state. i
4 PROSPECTIVE JURCR: That sounds familiar, 4 MR. PATRICK: Thank you. I appreciate
5 yes. 5 your honesty,
6 MR. BATRICK: What do you mean by that? 6 PROSPECTIVE JUROR: You'ze welcome,
7 PROSPECTIVE JURCR: Was that the death 1 MR, PATRICK: Your Honor, we challenge for
8 penalty portion of the question? 8§ cause. I
g MR. PATRICK: Yes, sir, it was. 9 THE COURT: Thamk you. Ms. Weckerly, as
10 PROSPECTIVE JURCR: I believe in how the 10 to Ms. Berry. i
11 death penalty is used. I don't care for the delay ) 11 MS. WECKERLY: Ma'am, y(}u indicated on
12 process, the appeal process after the death pemalty. It 12 your questionnaire you don't believe inithe death penalty.
13 should be quicker. 13 PROSPECTIVE JUROR: Ko ;
14 MR, PRTRICK: Because you are in law 14 MS. WECKERLY: Would tha;t be a religious
15 enforcement, would you tend to give greater weight to 15 belief? :
16 testimony given by a law enforoement officer. 16 PROSPECTIVE JUROR: WNo. - It's just don't
17 PROSPECTIVE JURCR: Yes, definitely. 17 want it on my conscience. i
18 MR. BATRICK: If two people were up here 18 MS. WECKERLY: Just a deicision you don't
19 and told the same story but told it differently, and one 19 want to be making? !
20 was a police officer, you'd automatically believe him? 20 PROSPECTIVE JUROR: Yes.'
2 PROSPECTIVE JUROR: Yes. 21 MS. WECKERLY: You wrote on your
22 MR, PATRICK: Would discount same or all 22 questicnnaire, I don't want it on my con:science. Only the
23 of what the other person said because they are not a 23 Lord has the right to say when.
24 police officer? 24 PROSPECTIVE JUROR: Well, I do beliewe
2 PROSPECTIVE JUROR: Quite possibly, yes. 2%
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that when samething happens, sameone does samething, that
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will come back to him in a different way. Net the same
way, come back to them. It's not for me to make that
decision when and where that's going to take place.

MS, WECKERLY: Because you have that
belief, I take it you could not consider the death penalty
ever as a potential punishment?

PROSPECTIVE JUROR: I don't know,

MS. WECKERLY: You wrote on your
questionnaire that basically you said, no death penalty,
try another punistment. To me that indicated that you are
rot going to consider that as a potential punishment.

PROSPECTIVE JUROR: Well, I didn't mean it
like that. I meant, like I said, pecple get what they do
in life, so who am I to make that judgment.

L T T T O DU
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ciramstances of the case. Do you still feel that way?

PROSPECTIVE JURCR: Say that again. I'm
SOrTY. :

MS. WECKERLY: On your questionnaire you
were asked are your beliefs about the deéath penalty such
that you would autcmatically vote agains:t the death
penalty regardless of the facts and circumstances of the
case,

PROSPRCTIVE JURCR:  Mo.

M. WECKERLY: You indicated on your
questiomaire -- '

PROSPECTIVE JURCR: I heard same things
the last three times that I din't hear, 'so you get a
different perspective about things. tvbs;tly because of the

15 MS. WECKERLY: Well, can you do that? Can 15 things, like I said, I don't know, the Lfnhlown Ad I
16 you serve as a juror in this case when you know the death 16 have never been inwolved in the court, anything like that.
17 penalty is a potential punishment? 17 Other than an autamobile accident. So i‘t's unkmown.
18 PROSPECTIVE JURGR:  No. 18 MS. WECKERLY: What have you heard or
19 MS. WECKERLY: On number 50, in your 15 learned that would —- over the last few'day or two — that
20 questionnaire, you were asked would you consider all four 20 cause you o change your ¢pinion? "
2l possible punishments. You said everything would, except 2 PROSPECTIVE JUROR: Well, I know that it
22 the death penalty. 22 is my civil duty, which I knew that already. and I know
23 PROSPECTIVE JUROR: Right. 23 there possibly are probable cause for de‘ath -- well any of
24 M. WECKERLY: You still feel the same? 24 the sentences -~ all of them are health 'sentences, as far
25 PROSPECTIVE JURCR: T wouldn't want it on 25 as I'm concerned. I just don't want to j-- Idom't
137 139
1 my conscience. i particularly care for it on my conscienée. But if it has
2 MS. WECKERLY: So you wouldn't be able to 2 to be done, it can be done. T think. I‘ never experienced
3 consider it? , 3 it. It's a new experience for me. All ;my adult life I
4 FROSPECTIVE JURCR: I don't think I've 4 always just got away from courts or any of that, crime.
5 never experienced it. I don't know. Even though, like I 5 I'm not sure if I mentioned that I have had criminal
6 said, these few days sitting here, I hear things. You & people inmy family, But I don't know ﬁhe ins and outs of
7 know, it's a lot about the court system that i'm not 7 what happen and it's always through info:rmaticn through a
8 familiar with, because, you know, I try my best to get 8 another family member like my sister. Blut T just steered
9 away from any criminal, from the situation, peried. So I 9 myself away fram it. I wanted no involvement of it.
10 just don't associate myself with that. 10 MS. WECKERLY: You kind !of indicated sore
il But now it's here at hand, you know, it 11 of that in your questionnaire, that you :didn't have a lot
12 has been brought to me. But, you kmow, personally I would 12 of faith in the criminal justice system.
i3 not like to be the one to make a judgrent on samebody 13 PROSPECTIVE JUROR: Well, I had an
14 else's life, 14 incident that happened to me. And it didn‘t go as far as
i MS. WECKERLY: Well, I don't think anyone 15 1 thought it should. But that is 25 yedrs ago,
16 wants to be that person. But the question we need you to 1% MS. WECKERLY: Explain jj.lst a little
17 answer is do you think you can be the persen that 17 bit. '
18 considers all possible punishments including the death 18 PROSPECTIVE JUROR: I go:t robbed. And T
19 penalty? 19 had a gun at my head. The only thing taken was like all
20 PROSPECTIVE JURCR: I can listen. But it's 20 of my personal stuff was taken. I was b:ody searched and
21 a first experience, so I don't know. I honestly don't 21 everything like that. And I reported it
22 kncw. 22 And it went through the prooedures,! whatever the
23 M5, WECKERLY: Okay. &nother part of your 23 procecures were. And I wenft to set a co'urt date. T went
24 questionnaire you indicated that you would autamatically 24 and —- the policeman asked me to please ‘!follow through
25 wvote against the death penalty, about the facts and 25 with this, and this is why they get the :people, they don't
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show up to court,

I came to court, I got to court I went and signed
in. The defendant came in the door, saw that we did show
up, and they left. So I felt right there there wes
nothing — didn't go further than that. So I felt it
was -- I couldn't understand how the policeman told me --
it was a couple -- told me that they had a record as long
as your am. I couldn’t understand.

I know it was just me, but T couldn't understand if
they had such a long record how could they allow —- just
aliow them to be on bail like that — bailing out. You
know, T just have a problem understanding that.
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to -~ you know had to come to an end. You can't keep
applying samething -- applying throwing isamething wp, and
wp, and up and couldn't came down, Evexitually. But I was
just saying who am I to say whether that;'s going to
happen. That's the only thing I'm saying.

S, WECKERLY: What you're saying you are
not judging people. And this proceeding is wnique in that
way because that's exactly what you are :going to be doing.
We're rot deciding quilt. He's quilty. | So what the jury
will be doing in this case is judging ard assessing which
punisteent is appropriate, given that 1t s first degree
mider with use of a deadly weapon.

13 MS. WECKERLY: And you are saying they 13 Are you sameone who can make a ]udgment about those
14 left the courtroam. Are you telling us they were never 14 four possible punishments?
15 caught again? ) 15 PROSPECTIVE JURCR: I caln make decisions,
15 PROSPECTIVE JURCR: I don't know, because I 16 but like I say I don't know if I can -- ithis particular
17 didn't hear anything else about it. I didn't get my 17 kind of decision, I don't — T don't know if T can or not.
18 personal possessions back. Like I say, she — it was sume 18 MS. WECKERLY: Well, I don't think anyone
19 of my identification. I was able to hopefully -- I didn't 19 here has been through this exact situati:on before so it's
20 have preblems with it after that. 20 hard to say. But we don't want to get into this ard have
21 MS. WECKERLY: I mean, what you are 21 you say you know what, this is not what 1 can do.
22 describing sounds like justice wasn't served because that 22 PROSEECTIVE JUROR: Well, like I said the
23 person or the couple that did this te you were never 231 judgment has really been made or the comviction, T think
24 punished. 24 Ican. I would prefer not to.
25 PROSPECTIVE JURCR: I just feel like at 25 MS. WECKERLY: Well, llke a lot of fellow
141 143
1 that time T don't know just steering myself away from it. 1 jurors. ‘r
7 Just a lot of people in the — 2 PROSPECTIVE JUROR: 1T think it will remain
3 MS. WECKERLY: So they got away? 3 on my conscience for awhile — along time. FEventually
4 PROSPECTIVE JURCR: Yes. 4 T'11 work it out. :
5 MS. WECKFRLY: Did you think that they 5 MS. WECKERLY: Well, th%t's not a decision
6 were able to gefaway with something because of scmething 6 that you are canfortable with? ‘
7 that the poiice did or the prosecutors did. Or do you 7 PROSPECTIVE JURCR: Truer. True.
8 think it was just - sounds like they kind of absconded or g MS. WECKERLY: If you tﬂought it was
3 flad, 9 appropriate, could you mark that box? ‘
10 PROSPECTIVE JUROR: You lmow, I really 10 PROSPECTIVE JURCR: I'm 3not sure. I'm
11 don't know what to think of it. All I can concentrate on 11 really not sure.
12 is that I was the victim, and, you know, I didn't take it 12 MS. WECKERLY: Thank you. We challenge
13 further, seek out -- see what happened. Once the 13 for cause. j
1¢ policaman told me that they had armed record -- record am 14 THE COURT: Thank you. Mr. Patrick.
15 length long, I figured they were doing this all a long. 15 MR. FATRICK: Mo questiclns.
16 Eventually it got to come to an end. But the system -- at 16 THE COURT: let me ask you a question,
17 that time the system didn't — didn't catch it. 17 Ms. Berry. It really isn't what are you going to do when
18 MS. WECKERLY: Right. 18 you get in the jury room down the road. | You haven't heard
19 PROSPECTIVE JUROR: Didn't do anything 19 anything yet. The question that is mpo'rtant today, as
20 about it. 20 you sit here, are you willing to consider ali foms of
21 MS. WECKERLY: It's sort of the opposite of 21 punishment? ;
22 what you are saying earlier, if you do something bad 22 PROSPECTIVE JURCR: Yes.f I will do what
23 something bad comes back. 23 I'm supposed to do, your Homor.
24 PROSPECTIVE JUROR: I believe, like I 24 THE COURT: Okay. If — well, you'll
25 said, it didn't happen at that time but it had to come 25_oon31der all forms of pmishment and you'll listen to the
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evidence, Then I'1l give you legal instructions, and you
determine what you think is appropriate and reach your
conclusions on what you think is appropriate.

1 need to know that going in you're ¢pen minded
enough to consider the possibility that any of those four
forms of punishment could be appropriate.

PRCSPECTIVE JUROR:  Yes.
THE COURT: All right. Counsel approach,
please,
{Discussion held at the bench.)

THE COURT: Ladies and gentlemen,

L I B = AN Y T TRy A

I'11 deny the challenge'for cause as to
Ms. Berry, 100, '

So on your lists, afteriMr. Parramore, the
next 5 passed for cause now would be, B]fiame Gernot --
position 28 -- 085; Mr, Schechter 087; Ms. Bundren (sic)
088 — 30; Ms. Staley 089 —- will be 31; Ms. Berry, badge
mumber 100 — will be rumber 32, : :

: (Brief recess taken.)-

THE COURT: We will be tiack on the record
in C-131341, State of Nevada versus James Chappell.

The record will reflect jthe presence of

12 Mr. Franks, Ms. Carmosino, Mr. Rosenkrantz, Fuller, 12 Mr. Chappell with his attomeys, the State's attorneys, in
13 Bogner, Vargas, Morelia-Krupa, Maycrga, Herring, Moran, 13 the presence of our prospective jury poocl.
14 Ieavitt, Potfer, Meza, Brooks, Lamasney, and Ms. Cruz, you 14 Iadies and gentlemen, thiank you all as
15 all are excused. Thank you very much for your patience 15 sincerely as I can for your patience and understanding
16 over several days it's taking us to get to this point. 16 over the course of the last several days . I include, when
11 Report back to jury services before you leave for the 17 I say several days of having care in and filled cut the
18 day. 19 cquestionnaire. I wish there was a more efficient way and
19 Everybody else, we'll take a recess for about fifteen 19 we had a bigger courtroom so we could have accamodated
20 minutes for the attorney to go through the 32 people that 20 everybedy all at once and have this run a little
21 we have remaining. We'll get this whittled down to who 21 smoother. ‘
22 will hear cur case and some of you will be excused as 22 Nonietheless, we did the best that we
23 well. 23 could. And the delays in getting this flmshed aren't
b The rest of you, ¢nee we get to that point, we'll 24 occasicn by the attormeys. As I said I had calendar
25 take a recess and get something to eat. I know we have 25 Issues in the morning and we needed to o'ane in later. So
145 147
1 been going late in the day before we've taken a lunch 1 a lot of times it's such that scmetimes you're trying to
2 recess. But nonetheless, I wanted to get you all out of 2 work for the good of the many, which is inost of you are
3 here. 3 going to be leaving now, rather than the good of & few,
4 JURY ACMONTTION 4 and that's why we didn't take our nomal lunch break
5 During the recess, ledies and gentlefen, 5 today. -
6 you are admenished not to cenverse among yourselves or 6 But the good news is I'n going to — we
7 with anyone else, including, without limitation, the 7 finish with the process. We have the 14 names that are
8 lawyers, parties and witnesses, on any subject comnected 8 going to serve as our jurors. And ratheir then get you
9 with this trial, or any other case referred to during it, 9 sworn in and have me read all the instructions and remarks
10 or read, watch, or listen to any report of or comentary 10 and try to get through opening statements today, we just
11 on the trial, or any person connected with this trial, or 11 going to get to my opening remarks, then release you for
12 any such other case by any medium of information 12 the day. Rather then trying to do a late lunch hour. $So
13 including, without limitation, newspapers, television, 13 you get to go home early today and we’ll’i come back
14 intemet or radic. 14 tomorrow morning at 10:00 o'clock to get‘* started.
15 You are further admonished not to fom or 15 But what I'm going to do' is read the 14
16 express any opinion on ahy subject comnected with this 16 names of the folks that are going to sta'y with us and
17 trial until the case is finally submitted fo you. 17 serve as jurors. If I read your name, j\é.lst -- once
16 Thank you, very much. 18 everybody gets 1p to leave —- stay seated if I've read
19 (Brief recess taken.) 19 your name. Everybody else, I thank you v%ery mich again,
20 THE COURT: On the record, cutside the 20. You can report back to jury services. !
21 presence of the jury. 21 The folks that are going‘ to stay with us
22 I'm going to deny the challenge for cause 22 are Badge number 007, Ms. Johnson; 009, I:dr Jerry Taylor;
23 as to Ms. Bundren (sic) Badge 088, I'li grant the 23 020, Larry Henck; 022, George Smith; 026, Cheryl Cardillo;
24 challenges for cause as to Ms. larsen 091, Stio 092, Ms. 24 036, Davy Noahr; 039, Christine Bundren;' 050, Angelo
25 Cohen 093, Mr. Kitchen 0%. 25 Morin; 058, Blayne White; 063, Darlene Washington; 073,

146

148

STATE OF NEVADA vs. JAMES CHAPPELL 3/13/07

AA00109

145-148




\
i
1
|

I Lt T T S PO R T

Duane Feuerhammer; 074, David Forbes; 078, Brinnon Scott;
and 089, Laura Staley. The 14 of you will stay seated for
right now. Everybody else, I thank you again. You can
report back to jury services before you leave for the

day.

Ladies and gentlemen now that T've got
you comfortable and seated, I need for you to stand and
raise your right hand and be sworn in.

‘ THE CLERK: You and each of you do
solemnly swear vou will well and truly try the case at

e - T T U N
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weapon; did then and there willfully, wilawfully, and
felonicusly take personal preperty, to v;it, social
security cards and/or keys; and/or a moi%or vehicle from
the person of Debra Panos, or in her presence by means of
force or violence, or fear of injury to :and without
consent and against the will of Debra Panos; said
Defendant using a deadly weapon, to wit,i a knife, during
the camission of said crime. !

Count (3), mrder, open, with use of a
deadly weapon, did then and there, witho:ut authority of

11 issue and a true verdict render according to the evidence, 11 law and with malice of forethought willf‘ully and
12 50 help you God. 12 feloniously kill Debra Panos, a human bgmg, by stabbing
13 PROSPECTIVE JUROR: (Choir of T do.) 13 at and into the body of the said pebra P‘anos, with a
14 THE CLERK: Be seated. 14 deadly weapon, to wit, a knife during tﬁe comissicn of
15 THE COURT: As I said a little bit ago, i5 said crime. !
16 I'm going to read a bit of information to you now before 16 Defendant committing sai‘d act with
17 we release you for the evening. It will kind of serve as 17 premeditation and deliberation; and/or committing said act
1§ an introduction to the trial with some very preliminary, 18 during the perpetration of a burglary and/or a rabbery.
19 basic instructions on certain aspects of the law, as well 19 THE COURT: All rignt, l‘adies and
20 as a guideline as to how things will occur. 20 gentlemen. As I explain to you when we lwere doing the
2t It is ot a substitute for the 21 selection process we also talked about the principles of
27 instructions I'll give you at the close of the case, after 22 law defined in a criminal proceeding, on‘e is the State has
23 you've heard all of the evidence. 23 the burden of proof in a criminal procee‘ding.
24 Thig is a criminal proceeding comenced by b The State is going to have a burden of
25 the State of Nevada, which I may sometimes refer to as the 25 proving certain things in this case. An}d the attorneys
149 i 151
I
1 State, against James Chappell, who I may scmetimes refer 1 kind of talked to you about it, in regar}ds to aggravating
2 to as the Defendant. 2 ciromstances before the death penalty dan be a
3 The proceeding is based upon 3 consideration of you all when you go to deliberate.
4 Mr. Chappell's conviction of three charges, which are ¢ The purpose of the trial -- or the
5 contained in what's called a charging document, which is 5 proceeding, rather, is to present evideqce to you upon
6 an information. The information is not the evidence of 6 which you can base a sentencing verdict. And the State
7 the charges, it just lists the charges. 7 will have to meet the burden beyond a reasonable doubt as
8 I'11 have Carol now read to you what the 8 to certain things, and will instruct abo:ut all of these
9 charges were that Mr, Chappell was previously convicted 9 things at the each of the case as well. |
10 of. 16 It will be your primary iresponsibility, as
it THE CLERE: That James Montel Chappell, 11 jurcrs, to find and determine what the f‘acts are. You are
12 the Defendant, having comuitted the crimes of burglary, 12 the sole judge of the facts that will b% brought out
13 robbery with use of a deadly weapon, and murder, open, 13 during the course of this proceeding. Y‘ou'll determine
14 with use of a deadly weapon, on or about the 31st day of 14 the facts from the testimony you hear and the other
15 August 1995, at, and within the County of Clark, State of 15 evidence which will be brought before yc;u, which include
16 Nevada contrary to the fom, force, and effect of the 16 exhibits introduced in this proceeding, ‘as well as
17 statutes in such cases made and provided and against the 17 possibly exhibits that were introduced l‘n Mr, Chappell's
18 peace and dignity of the State of Nevada. 18 underlying trial. It will be your job tg determine the
19 Count (1), burglary, did then and there 19 inferences which you feel may be drawn f;rmn those facts as
20 willfully, urdawfully and feloniously enter with intent to 20 well, \
21 comit-larceny; and/or assault; and/or battery: and/or 21 During the course of this proceeding you
22 robbery; and/or murder, that certain building located at 22 will also hear, in a samewhat different fashion then at a
23 839 North Larb Boulevard, Las Vegas, Clark County Nevada, 23 trial, hearsay testimony that may come in in the form of
24 Space No. 125, thereof cccupied by Debra Pancs. 24 witnesses testifying about other things :that other people
25 Count {2), robbery with use of a deadly %
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Until the case is submitted to you you

1 that testified in the trial down below. In a crimiral 1

2 proceeding such as this, a sentencing hearing, hearsay is 2 must not discuss it with anyone, even w1th your fellow

3 admissible evidence unlike it would be in a nomal trial 3 jurers. After it is submit to you you must discuss it

4 setting. So that will be a little different. ¢ only in the jury room with your fellow jurors. It is

5 ) At times during the prooeeding I may 5 important that you keep an open mind and not decide any

6 sustained objections or direct that you disregard certain & issue in the case until the entire case has been sutmitted
7 testimony or exhibits. You must not consider any evidence 7 to you under the legal instructions from myself.

8 to which an objection has been sustain or which I 8 If during the course of ithe proceeding you
9 instructed you to disregard. Anything you may have seen 9 cannot hear a witness, please, raise your hand. And if

10 or heard outside the courtroom is not evidence and must 10 you need to use the restroam, or if you feel ill, raise

11 also be disregarded. 11 your hand as an indication. '

12 You also must not be influenced in any 12 I think I indicated yesterday that we'll
13 degree by any perscnal feelings of sympathy for or 13 tend to take a break about every 90 mimutes or so, for the
14 prejudice against either the State or Deferdant. Both 14 most part. You can count on that, give'or take a few

15 sides are entitled to the same fair and impartial 15 minutes. You can bring drinks into the ‘courtroom, bring a
16 consideration. . 16 ap of coffee in the morning, if you've ‘got a Styrofoam

17 In terms of witness testimony, in 17 cup or sarething of that sort. :

18 considering the weight and value of such testimony, you 18 I may during the trial t‘ake notes of the
19 may take into consideration the appearance, attitude, and 1% witnesses' testimony. Please don't make any inference

20 behavior of the witness; the interest of the witness in 20 from that action. I have te be prepared for arquments of
21 the outcame of the case, if any; the relation of the 21 the attorneys and the instructions given at the end of the
22 witness to the Defendant cr the State; the inclination of 22 case, as well. 5o there are at lot of times where I'11 be
23 the witness to speak truthfully or not, and the 23 taking notes, Sometimes I take them on a mote pad.

2¢ probability or improbability of the witness's statenents, 24 Sametimes T type on the camputer. I'Ll falso tell you,

25 as well as all the other facts and circumstances in 25 since the computer is here, a lot of tht%s I'11 send

153 - 155
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1 evidence. 1 e-mails to my secretary. That's the hest way for me to

2 Thus, you may give the testimony of any 2 figure cut what's on calendar the next Qay in the morning,
3 witness just such weight and value as you believe the 3 afternoon, and so forth. S50 T can kird of get a good idea
4 testimony of that witmess entitled to receive. 4 what time to bring you all back in the niorm'ng or

5 There are two kinds of evidence, direct 5 afternoon and so forth. .

¢ and circumstantial evidence. Direct evidence is testimony B You will not have a tran:script to consult
7 by a witness about what that witness personally saw or 7 at the close of the case. But you will be given note pads
8 heard or did. Circumstantial evidence is testimony or 8 tamorrow and you'll be allow to take notes during the

9 exhibits which are proof of a particular fact from which 9 course of the proceeding in your note pald T would

10 another fact may be proven. You can infer the existence 10 caution you not to let overly copicus nolte taking

11 of that second fact, essentially. 11 interfere with your ability to watch and listen and

12 You may consider both direct and 12 cbserve people as they're testifying. I will also tell

13 circurstantial evidence in deciding your sentencing 13 you that you will be given the q)portmi;ty to ask written
14 decision here. The law pemits you to give equal weight 14 questions of any of the witnesses that are called to

15 to both direct and circumstantial evidence. But it is for 15 testify in the case.

16 you to decide how mich weight to give any evidence. 16 You are not encouraged tlo ask a large

17 As T mentioned during the selection 17 rumber of questions, because that is the primary

18 process, they'll be opening statements by attorneys as 18 responsibility of the attomeys. Only a limit number of
19 well as closing arquments by the attorneys. The opening 19 cquestions may be posed by jurors. And y:cu will not be

20 statements and the clesing arquments are intended to help 20 allowed to become the quote, unquote third attorney or

21 you in understanding the evidence and apply the law, hut 21 advocate a certain position by your ques;tions.

22 they are not in and of themselves evidence. They are the 22 I have the discretion to preclude
23 contentions of the parties as to what will be proven or 23 individuals from an excessive nuber of Iquestions..
24 what has been proven, depending on whether we are talking 2 Questions may be asked dfter both lawyers
25 by opening statements or closing arguments. 25 have finished questioning a witness and only at that time.
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For instance, Mr, Owens and Ms. Weckerly may call a

!
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I

1 1 attorneys may cross-examine the defense witnesses, as
"7 witness to the stand. They'll conduct a direct 2 well. : i
1 examination of the witness. The defense attorney, Mr, 3 After all the evidence has been presented,
4 Schieck and Mr. Patrick may cross-examine that witness, 4 T will then instnuct you on the law tha‘% applies to this
5 Sometimes it goes back, redirect examination and 5 particular criminal proceeding. After the instructions on
6 recross-examination, 6 the law have been read to you, each side: will have the
7 Once that process is finished, before T 7 opportunity to present oral arquments. ‘What is said in
§ tell a witness you're excused, thank you, I'11 lock over 8 closing arguments is not evidence. The iargumants are
9 to the jury to see if there's an indication anybody has 9 designed to sumarize and interpret the evidence and the
10 their hand in the air about wanting to ask questions. 10 law. Since the State as the burden of ];%roving the
11 Should you desire to ask a question, write it down in your 11 essential elements, which we'll go throu;gh in those legal
12 note pad with your juror mmber, We'll desicnate Ms. 12 instructions, the State will have the right to open and
13 Johnson 1s mmber one, all the way to Ms. Staley s mmber 13 close the arquments. That means the State will make a
14 14, 14 closing argqument. The defense will make! a closing
15 S0 when you write it in your sheet, write 15 argument in response to the State. Then the State will
16 down mumber one ~- write juror nunber one and what your 16 make a rebuttal closing argument. I. '
17 question is. Raise your hand and I'll kmow you have a 17 After all the arquments iare campleted, you
19 question. The bailiff will pick up youi question. Show 18 will retire to deliberate on your sentence. Let me remind
19 it tome. I'll consult with the attorneys. If it'sa 19 you that wuntil the case is submitted to you, do not talk
20 legally proper question, I will ask it of the witness. It 20 to each other sbout the case or about aI{yone who has
21 has to be a legally factual question and it has to be 21 anything to do with the case until the e{nd of the case
22 factual in nature, 22 when you go to the jury roam to decide an your verdict.
23 It can't be direct towards me. It can't 23 Do not talk with anyone else about the
24 be direct towards the attorneys, It has to be directed 24 ¢ase or about anyone who has anything t& do with the case
25 towards the witness and designed to clarify information 25 wngil the trial has ended and you have b!een discharged as
' 157 | 159
1 already presented. 1 jurors. i
2 Only questions permissible under the rules 2 Anyone else includes me{rlbers of your
3 of evidence will be asked, and you cannet draw any 3 lamily, and your friends. You may tell them that vou are
4 inferences or conclusions if & question you submitted is 4 a juror in a criminal proceeding, but please do not tell
5 not asked of a witness, As I said, if you determine the 5 them anything else about it until have you been discharged
6 question is legally proper I'11 go ahead ard ask it of the & from your jury service by myself. i
7 witness. Then the attorney will be allowed to ask 7 Don't let anyone talk to you about the
8 follow-up questions, as necessary. 8 case or about anyone who has anything to do with it, If
9 The trial will proceed in the following 3 sameone should try to talk to you, report that to me
10 manner. The deputy district attorneys will make an 10 immediately by telling Leslie, my bailif;f .
11 opening statement, which, as I said is an outline to help 11 Don't read any news stories of articles,
12 you understand what they intend to put forth during the 12 or listen to any radio or television reports about the
13 course of this proceeding, the evidence which they intend 13 case, or about anyone who has anything t!o do with it.
14 te put forth and prove to you. 14 Maybe most importantly of all, do rot visit the scene of
15 Next. the defense attorneys may, but do not 15 any of the events mentioned during the course of this
16 have to, make an cpening statement. Opening statements, as i6 procesding, or undertake any investigation or research on
17 I said, serve as an introduction to the evidence which the 17 your own. Everything you need to know to decide the case
18 parties making the statement intends to put forth or 18 you will learn fram the testimony of the; witnesses, the
19 prove. 19 exhibits introduced into court, the legall instructions,
20 The State will then present its evidence. 20 and the arquments of the attorneys. Do not go to the
21 Call its case in chief. Counsel for defense may 21 1iibrary, or go on the internet, or go searching for
22 cross-examine the State's witnesses.  Following the 22 anything, or look up legal terms. Anyth:ing about it,
23 State's case in chief the defense may present evidence, 23 ckay., 1 can't enphasize that encugh to you.
24 but is not chligated to do so. That will be the defense 7| Rl right. That's all I: have for you for
25 25

case in chief, And during that the deputy district
. . 158

this evening, I'll release you and we'l:l get started
. 160
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1 tomorrow morning at 10:00 o'clock. Leslie will change out 1 packet you can give me that I can start looking at.
2 your badges as you walk out tonight. You can get rid of 2 MS. WECKERLY: Okay.
3 those little paper badges for plastic badges. 3 THE COURT:  Thank you, ‘
4 When you come back to court, please make {
5 sure you're wearing that in the court house so everybody 5
& knows you are a jurer in a trial and they'll awoid you. B A oxoa ok !
7 And then just cctre on up here and have a 7
8 seat outside the courtroom and we'll get started as close 8 i
9 to 10:00 as we can. D 9 i
10 Thank veu all very much. 10 !
1 (Jury is dismissed.) 1 |
12 THE COURT: Quiside the presence of the 12
13 jury. Anything cutside the presence? 13
it MR. PATRICK: Mo, your Honor. it}
15 MS. WECKERLY:  No, your Honor. 15
16 MR. OWENS: Your Honor we do have one 16 -
17 thing. We have a couple of family members cawing in 17 :
18 early. The mother and the aunt. They wanted to be able 18 '
19 to be present in the courtroam during the proceeding, I 19
20 wanted to advise the court of that, 20 |
21 THE COURT: Are they going to be witnesses? 21 ‘
2 MR. CWENS: Yeah, probably at same 22 :
23 point. ‘ 2 T
2 THE COURT: I don't have a problem. 24 :
25 Mr. Schieck? ' 25 |
161 163
1 MR. SCHIECK: s long as there is no 1 CERTIFICRTE
2 outward displays of emotion and things that could be 2 or
3 prejudicial, your Honor. 3 CERTIFIED COURT REPORTER
4 I acknowledge that the Supreme Court said the 1 ok kg ok
5 exclusionary rule does not apply to penalty hearings. 5 '
6 THE COURT: 1I'll ask the State to talk to 6
7 them., And if you feel it's recessary, let me know, and 7 :
8 I'll adnonish them as well. 8 I, the undersigned certified court reporter in and for the
9 MR. QWENS: They'll be fine. 9 State of Nevada, do hereby certify:
0. MR. SCHIECK: I would assume the same for 10 ;
11 our family members? 11 That the foregoing proceedings were take‘p before me at the
12 THE COURT: I Y}ave no problem either way. 12 time and place therein set forth; that the testimony and
13 Just everybedy talk to their witnesses about that. 13 all objections made at the time of the proceedings were
14 All right. ! 14 recorded stenographically by me and were: thereafter
15 MR. PATRICK: One last thing. If we were 15 transcribed wder my direction; that the foregoing is a
16 to hear witnesses on Friday, what time would you start? 16 true record of the testimony and of all objections made at
1 THE COURT: Generally we can start at 8:30 17 the time of the proceedings.
18 Friday morning if we need to. I don't — 1 specifically 18 '
19 don't set anything on calendar ‘'on Friday so that if we're 19
20 in frial we can get a day in. W
21 You all have jury instructions? 21 : e
22 MS. WRCKERLY: We can have them & jt g! d {&;\; 9‘>
2 taporros. ‘ » EER e
24 ) THE COURT: T don't expect you all to have i .
25 gotten together and decided on ltl'lem But if you have a & '
, 162 164
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DISTRICT COURT /7 ond ,fﬁ B )
CLARK COUNTY, NEVADA sl tEen
THE STATE OF NEVADA, )
Plaintiff,
Case No. C131341
-VS_
Dept No. 11
JAMES MONTELL CHAPPELL,
Defendant.
SPECIAL VERDICT

We, the Jury in the above entitled case, having heard evidence in the above-
referenced matter in which the Defendant; JAMES MONTELL CHAPPELL has previously
been convicted of COUNT 3 — FIRST DEGREE MURDER WITH USE OF A DEADLY
WEAPON, one or more of the jurors designate that mitigating circumstance or

circumstances which have been listed below have been established.
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DATED this &y \ _ day of March, 2007.
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DISTRICT COURT sreT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, Case No. Cl131341
-Vs- Dept No. 1
JAMES MONTELL CHAPPELL,
Defendant.
VERDICT

The Defendant, JAMES CHAPPELL, having been found guilty of COUNT 3 -
MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY WEAPON, and we, the
Jury, having found that the aggravating circumstance outweighs any mitigating
circumstances, impose a sentence of

(94 Death

_____ Life in Nevada State Prison Without the Possibility of Parole

____ Life in Nevada State Prison With the Possibility of Parole

A definite term of 100 years imprisonment, with eligibility for parole beginning
when a minimum of 40 years has been served

DATED at Las Vegas, Nevada, this

JUDGMENT ENTERED
MAR 2 ¢ 2007 '97;

CF-N1

AA00127




- L

1 I INST

2

3 DISTRICT COURT

A CLARK COUNTZ alo\;EVADA S BURT

5 || THE STATE OF NEVADA, ¥7/M 02/ 202?

6 Plaintiff, ) '

7 e Dept No. 111

8 || JAMES MONTELL CHAPPELL,

? Defendant.

10 g

11

12 INSTRUCTIONS TO THE JURY

13 (INSTRUCTION NO. 1)

14 )| MEMBERS OF THE JURY:

15 It is now my duty as judge to instruct you in the law that applies to this penalty
16 [ hearing. It is your duty as jurors to follow these instructions and to apply the rules of law to
17 | the facts as you find them from the evidence.

18 You must not be concerned with the wisdom of any rule of law stated in these
19 | instructions. Regardless of any opinion you may have as to what the law ought to be, it
20 \mebeaWMMMnohmmomhuﬂmwa\@mmtmmnmwomﬂvkwofmeMWﬂmnmm
21 || given in the instructions of the Court.
22

23

24
25
26
27
28 lg

—
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INSTRUCTION NO._ &

If, in these instructions, any rule, direction or idea is repeated or stated in different

ways, no emphasis thereon is intended by me and none may be inferred by you. For that
reason, you are not to single out any certain sentence or any individual point or instruction
and ignore the others, but you are to consider all the instructions as a whole and regard each

in the light of all the others.
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In the penalty hearing, evidence may be presented concerning aggravating and

mitigating circumstances relative to the offense.

Hearsay is admissible in a penalty hearing.

INSTRUCTIONNO. 3
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INSTRUCTION NO.: "f

The jury shall fix the punishment for every person convicted of murder of the first
degree.

The jury shall fix the punishment at:

1. A definite term of 100 years imprisonment, with eligibility for parole
beginning when a minimum of 40 years has been served;

2. Life imprisonment with eligibility for parole beginning when a minimum of
forty years has been served;

3. Life imprisonment without the possibility of parole; or

4, Death.
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INSTRUCTION NO.: __=

Life imprisonment with the possibility of parole is a sentence of life imprisonment
which provides that a defendant would be eligible for parole after a period of forty years.
This does not mean that he would be paroled after forty years, but only that he may be
eligible after that period of time.

Life imprisonment without the possibility of parole means exactly what it says, that a
defendant shall never be paroled.

If you sentence a defendant to death, you must assume that the sentence will be

carried out.
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INSTRUCTION NO.: G

The State has alleged that one aggravating circumstance is present in this case.

The Defendant has alleged certain mitigating circumstances are present in this case.

It shall be your duty to determine:

(a)  whether the aggravating circumstance is found to exist; and

(b)  whether a mitigating circumstance or circumstances are found to exist; and

(c)  based upon these findings, whether the Defendant should be sentenced to a
definite term of 100 years imprisonment, life imprisonment with or without the possibility of
parole or death.

The jury may consider a sentence of death only if (1) the jurors unanimously find at
least one aggravating circumstance has been established beyond a reasonable doubt and (2)
the jurors unanimously find that there are no mitigating circumstances sufficient to outweigh
the aggravating circumstance or circumstances found.

A mitigating circumstance itself need not be agreed to unanimously; that is, any one
Juror can find a mitigating circumstance without the agreement of any other juror or jurors.
The entire jury must agree unanimously, however, as to whether the aggravating
circumstances outweigh the mitigating circumstances.

Otherwise, the punishment imposed shall be imprisonment in the State Prison for a
definite term of 100 years imprisonment, with eligibility for parole beginning when a

minimum of 40 years has been served or life with or without the possibility of parole.
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INSTRUCTIONNO. 1
You are instructed that the following factors are circumstances by which Murder of
the First Degree may be aggravated:

The murder was committed during the perpetration of a sexual assault.
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INSTRUCTION NO. 3

A person who subjects another person to sexual penetration against the victim's will
or under conditions in which the perpetrator knows or should know that the victim is
mentally or physically incapable of resisting or understanding the nature of his conduct, is
guilty of sexual assault.

"Sexual penetration” includes any intrusion, however slight, of any part of a person's
body or any object manipulated or inserted by a person into the genital or anal openings of
the body of another, including sexual intercourse in its ordinary meaning. Evidence of the
emission 1s not necessary.

Sexual intercourse is the placing of the penis of the perpetrator into the vagina of the
victim.

Fellatio is the placing of the penis of the perpetrator into the mouth of the victim.
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INSTRUCTIONNO. 1
Physical force is not necessary ingredient in the commission of the crime of sexual
assault. The question is not whether the victim was penetrated by physical force, but
whether the act was committed without her consent and/or under conditions in which
Defendant knew or should have known, the victim was incapable of giving her consent or

understanding the nature of the act.
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INSTRUCTIONNO. 1@
The victim of a sexual assault is not required to do more than her age, strength,
surrounding facts and attending circumstances make it reasonable for her to do to manifest

her opposition.
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INSTRUCTION NO. 1\
There is no consent where the victim is induced to submit to sexual acts through fear

of death or serious bodily injury.
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INSTRUCTION NO.: ___ 't~

Mitigating circumstances are those factors which, while they do not constitute a legal
justification or excuse for the commission of the offense in question, may be considered, in
the estimation of the jury, in fairness and mercy, as extenuating or reducing the degree of the
Defendant's moral culpability.

Any aspect of the defendant's character or record and any of the circumstances of the
offense, including any desire you may have to extend mercy to the defendant, may be
considered by you as a mitigating factor.

In balancing aggravating and mitigating circumstances, it is not the mere number of

aggravating circumstances or mitigating circumstances that controls.
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INSTRUCTIONNO. '3
In determining whether mitigating circumstances exist, jurors have an obligation to
make an independent and objective analysis of all the relevant evidence. Arguments of
counsel or a party do not relieve jurors of this responsibility. Jurors must consider the totality
of the circumstances of the crime and the defendant, as established by the evidence presented
in the guilt and penalty phases of the trial. Neither the prosecution's nor the defendant's
insistence on the existence or nonexistence of mitigating circumstances is binding upon the

jurors.
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INSTRUCTION NO.: __Lﬁ_

There are certain circumstances which may be considered as mitigating the crime of

Murder of the First Degree, even though the mitigating circumstance is not sufficient to

constitute a defense or reduce the degree of the crime.

In this case, the Defense alleges that the following mitigating circumstances are

present:

1.

$ ® N v kWD

[ 'y
_ O

12.

James Chappell suffered from substance abuse addictions;
James Chappell attempted to be a good father;

James Chappell's mother was killed when he was very young;
James Chappell has had no father figure in his life;

James Chappell was raised in an abusive household;

James Chappell was the victim of physical abuse as a child;
James Chappell was the victim of mental abuse as a child;
James Chappell was born to a drug/alcohol addicted mother;
James Chappell suffered a learning disability;

James Chappell was raised in a depressed housing area;
James Chappell was involved in a racially tense relationship;

James Chappell was taken away from his support system by his relationship

with Deborah Panos;

13.

Any other mitigating circumstances.
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INSTRUCTION NO. L‘

A reasonable doubt is one based on reason. It is not mere possible doubt, but is such

a doubt as would govern or control a person in the more weighty affairs of life. If the minds

of the jurors, after the entire comparison and consideration of all the evidence, are in such a

condition that they can say they feel an abiding conviction of the truth of the charge, there is

not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or

speculation.
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INSTRUCTION NO.: __ ‘&
The jury is instructed that in determining the appropriate sentence in this matter that it
may consider all evidence introduced at both the penalty hearing phase of these proceedings

and at the trial of this matter.
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INSTRUCTION NO.: __ '

In deciding on an appropriate sentence for the defendant, you will consider three
types of evidence: evidence relevant to the existence of aggravating circumstances, evidence
relevant to the existence of mitigating circumstances, and other evidence presented against
the defendant. You must consider each type of evidence for its appropriate purposes.

In determining unanimously whether any aggravating circumstance has been proven
beyond a reasonable doubt, you are to consider only evidence relevant to that aggravating
circumstance. You are not to consider other evidence against the defendant.

In determining individually whether any mitigating circumstance exists, you are to
consider only evidence relevant to that mitigating circumstance. You are not to consider
other evidence presented against the defendant.

In determining individually whether any mitigating circumstances outweigh any
aggravating circumstances, you are to consider only evidence relevant to any mitigating and
aggravating circumstances. You are not to consider other evidence presented against the
defendant.

If you find unanimously and beyond a reasonable doubt that at least one aggravating
circumstance exists and each of you determines that any mitigating circumstances do not
outweigh the aggravating circumstances, the defendant is eligible for a death sentence. At
this point, you are to consider all three types of evidence, and you still have the discretion to
impose a sentence less than death. You must decide on a sentence unanimously.

If you do not decide unanimously that at least one aggravating circumstance has been
proven beyond a reasonable doubt or if at least one of you determines that the mitigating
circumstances outweigh the aggravating, the defendant is not eligible for a death sentence.
Upon determining that the defendant is not eligible for death, you are to consider all three
types of evidence in determining a sentence other than death, and you must decide on such a

sentence unanimously.
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INSTRUCTIONNO. \ S

In your deliberation you may not discuss or consider the subject of guilt or innocence

of a Defendant, as that issue has already been decided.
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INSTRUCTIONNO. ! T

The credibility or believability of a witness should be determined by his manner upon

the stand, his relationship to the parties, his fears, motives, interests or feelings, his

opportunity to have observed the matter to which he testified, the reasonableness of his
statements and the strength or weakness of his recollections.

If you believe that a witness has lied about any material fact in the case, you may

disregard the entire testimony of that witness or any portion of his testimony which is not

proved by other evidence.
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INSTRUCTION NO. _¢°

Although you are to consider only the evidence in the case in reaching a verdict, you
must bring to the consideration of the evidence your everyday common sense and judgment
as reasonable men and women. Thus, you are not limited solely to what you see and hear as
the witnesses testify. You may draw reasonable inferences from the evidence which you feel
are justified in the light of common experience, keeping in mind that such inferences should
not be based on speculation or guess.

A verdict may never be influenced by prejudice or public opinion. Your decision
should be the product of sincere judgment and sound discretion in accordance with these

rules of law.
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INSTRUCTION NO. _ 2!
During your deliberation, you will have all the exhibits which were admitted into
evidence, these written instructions and forms of verdict which have been prepared for your

convenience.
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INSTRUCTIONNO. ¢ &

The Court has submitted three sets of verdicts to you. One set is for a determination

of the existence of an aggravating circumstance. The second set is for a determination of the
existence of mitigating circumstances. The third set is for a determination of weight to be

given the aggravating and/or mitigating circumstances.
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INSTRUCTIONNO. 2.3

Now you will listen to the arguments of counsel who will endeavor to aid you to

reach a proper verdict by refreshing in your minds the evidence and by showing the
application thereof to the law; but, whatever counsel may say, you will bear in mind that it is
your duty to be governed in your deliberation by the evidence as you understand it and
remember it to be and by the law as given to you in these instructions, with the sole, fixed

and steadfast purpose of doing equal and exact justice between the Defendant and the State

of Nevada.

GIVEN:

DISTRICT JUDGE
N\p.,‘}« 20 zoo -
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CASE NO. C-131341

DEPT. NO. 3 FILED IN OPEN COURT

il 227
ORIGINAL N R

DISTRICT COURT DERPUTY

CLARK COUNTY, NEVADA

* k * k  x

STATE CF NEVADA,

)
)
Plaintiff, ) REPORTER'S TRANSCRIPT
) OF
) PENALTY HEARING
VS. ) VERDICT
)
JAMES M. CHAPPELL, )
)
Defendant. )
)
BEFORE THE HONCRABLE DOUGLAS HERNDON
DISTRICT COURT JUDGE
DATED: WEDESDAY, MARCH 21, 2007
REPORTED BY: Sharon Howard, C.C.R. #745
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APPEARANCES:

For the State:

For the Defendant:

CHRISTOPHER OWENS, ESQ.

PAM WECKERLY, ESQ.

DAVID M. SCHIECK, ESQ.

CLARK W. PATRICK, ESQ.

* ok k k¥

AA00152




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LAS VEGAS, NEVADA; WEDNESDAY, MARCH 21, 2007

PROCEEDINGS

* ok kK Kk

THE COURT: We'll be back on the record in
C-131341, State of Nevada versus James Chappell.

Let the record reflect Mr. Chappell is
preset, with his attorneys, State's attorneys, and our
jury.

Ladies and gentlemen of the jury, did you
first of all elect a foreperscn?

IMPANELED JUROR: Yes.

THE COURT: Wheo is that? Juror number
one, for record is our foreperson. Ma'am did the jury
reach a verdict?

IMPANELED JUROR: Yes.

THE COURT: Hand the wverdict forms to my
bailiff, please.

The clerk will now record the verdict into
the record.

THE CLERK: District Court, Clark County,
Nevada, plaintiff, versus James Montel Chappell,
defendant, case number C-131341, Department 3, Special
Verdict: We the jury in the above-entitled case having

heard evidence in the above-referenced matter in which the
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defendant, James Montel Chappell has previously been
convicted of Count (3) first degree murder with use of a
deadly weapon, designate that the aggravating circumstance
or circumstances which have been checked below have been
established unanimously and beyond a reasonable doubt, the
murder was committed during the perpetration of a sexual
assault, dated this 21st day of March 2007, signed by the
foreperson.

Special Verdict: We the jury in the
above-entitled case, having heard evidence in the above
referenced matter in which the defendant, James Montel
Chappell has previously been convicted of Count (3), first
degree murder use of a deadly weapon, one or more of the
jurors designate that mitigating circumstance or

circumstances, which have been listed below, have been

established:

1. James Chappell suffered from substance
abuse.

2. James Chappell had no father figure in
his life.

3. James Chappell was raised in an abusive
nousehold.

4. James Chappell was the victim of
physical abuse as a child.

5. James Chappell was born to a drug,
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alcohol addicted mother.

6. James Chappell suffered a learning
disability.

7. James Chappell was raised in a
depressed housing area.

Dated this 21st is day of March 2007,
signed by the foreperson,

Special Verdict: We the jury in the
above-entitled case, having heard evidence in the
above-referenced matter, in which the defendant, James
Montel Chappell has previously been convicted of Count
(3}, first degree murder with use of a deadly weapon, find
the mitigating circumstances do not outweigh the
aggravating circumstance, date this 21st day of March
2007, signed by the foreperson.

Special verdict: The defendant, James
Chappell, having been found guilty of Count (3), murder of
the first degree with use of a deadly weapon, we the jury
having found that the aggravating circumstance ocutweighs
any mitigating circumstance impose a sentence of death,
dated at Las Vegas, Nevada, this 21st day of March 2007,
signed by the foreperson.

Ladies and gentlemen of the jury, are
these your verdicts as read, s¢ say you one, SO say you

allz
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IMPANELED JURY: Yes.
THE CLERK: Thank you.
THE COURT: Does either side wish to have
the jury polled?

MR. SCHIECK: Yes, your Honor.

THE CLERK: Juror number one, are those
your verdicts as read?

MS. JOHNSON: Yes.
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THE CLERK: Juror number two, are those
your verdicts as read?

MR. TAYLOR: Yes, they are.

THE CLERK: Juror number three, are those
your verdicts as read?

MR. HENCK: Yes ma'am.

THE CLERK: Juror number four, are those
your verdicts as read?

MR SMITH: Yes, ma'am.

THE CLERK: Juror number five, are those
your verdicts as read?

MS. CARDILLO: Yes.

THE CLERK: Juror number six, are those
your verdicts as read?

MS. NOAHR: Yes.

THE CLERK: Jurcr number seven, are those
your verdicts as read?
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MS. BUNDREN: Yes, ma'am.

THE CLERK: Juror number eight, are those
your verdicts as read?

MR. MORIN: Yes, ma'am.

TEE CLERK: Juror number nine, are those
your verdicts as read?

MR. WHITE: Yes, ma'am.

THE CLERK: Juror number ten, are those
your verdicts as read?

MS. WASHINGTON: Yes.

THE CLERK: Juror number eleven, are those
your verdicts as read?

MR. FEUERHAMMER: Yes, ma'am.

THE CLERK: Juror number twelve, are those
your verdicts as read?

MR. FORBES: Yes, ma'am, they are.

TEE COURT: The clerk will enter the
verdicts for the minutes.

Ladies and gentlemen -- and we're going to
go ahead and set a formal sentencing date, if you would,
in 45 days.

THE CLERK: May 10th, at 9:00 a.m.

THE COURT: Ladies and gentlemen, at this
time, I'm going to excuse you. I'm sure you'll bz happy

that I'm not going to recite to you that admonitiosn one
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final time. You're completely discharged from your
service.

What I'm going to tell the attorneys is
that after I release you here -- I'll be available to talk
to you for a few minutes, if you wish -- I'll have Leslie
take you back downstairs so you can get your vouchers, and
if the attorneys wish to try to you for a few minutes they
can meet you downstairs. I would advise you that, to the
extent you have a little bit of time and can give them a
few minutes, please go ahead and talk to them. It's very
valuable for the attorneys, and the best way for us as
attorneys to learn a little about, not only our
performance as attorneys, but things you think about the
case, the way things are presented, is to talk to you all
because you are the representatives of the community that
hear the trial, watch the process unfold and can give them
the best input on how that unfoclded in this particular
case.

I know it's been a long week-and-a2-half,
but nonetheless, if you have a few minutes, I'd appreciate
it if you would talk to them, and just chat with them for
a few moments,

With that, I will tell you that it's
obvicusly been a very difficult case. I realize that.

It's never an easy thing to sit as a jury on a capital
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penalty hearing. Nonetheless, over the last
week-and-a-half you have everything expected of ycu, not
only by the court and the attorneys, but by your fellow
community members as well.

I thank you for the service you have given
to the court system and the community.

You are free to talk to whomever you want
to now. I encourage you to chat with the attorneys, but
whether it's the attorneys or anybody else, you do not
have to talk to anybody that you deo not want to.

But to the extent somebody persists in
trying to talk toc you after you told them you do not wish
to talk to them about the case, let Leslie know that, if
it's today or any other day, you can contact my chambers
and we'll do what we need to to help you out in that
regard as well. But that's your decision.

Co-workers, family members, friends, you
can talk to whoever you want tc now. But you certainly
don't have to.

Thank you, very much. You all can go with
Leslie.

Still on the record, outside the presence.
Does anybody have anything for the record?

MS. WECKERLy: ©Not on behalf of the

State.
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MR. SCHIECK: Your Honor, I deon't know if
the court would consider remanding him back to High Desert
as opposed to being held here at the Detention Center, due
to his custody status.

THE COURT: I don't have a problem with
that. Does the State have a problem?

MR. OWENS: I won't take a position on
that.

THE COURT: I will order that Mr. Chappell
be returned to High Desert State Prison. If the State
would prepare a transport order and have him come back on
May 10th, for formal sentencing.

We'll be in recess. Thank you all very

much.

* ok * ok K
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That the foregoing proceedings were taken before me at the

time and place therein set forth;

that the testimony and

all objections made at the time of the proceedings were

recorded stenographically by me and were thereafter

transcribed under my direction; that the foregoing is a

true record of the testimony and of all objections made at

the time of the proceedings.
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The undersigned does hereby affirm that the
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LAS VEGAS, NEVADA; THURSDAY, MAY 10, 2007

PROCEETDTINGS

* ko ok *

THE COURT: Page 6, State oﬁ Nevada ver;ﬁs
James Chappell. Record will reflect the presence of
Mr. Chappell, in custody -- Mr. Schieck, Mr. Patrick, on
his behalf. Ms. Rinetti on behalf of the State.

Do you have the file, Ms. Rinetti? I

MS. RINETTI: No, Judge. Mr. Owens and
Mr. Kephart will be here.

THE COURT: Mr. Owens 1is heﬁe. Mr. Owens
is present on behalf of the State. |

This is time set for sentencing. Is there any legal

cause or reason why sentencing cannot take place.
|

MR. PATRICK: No, your HonorL

MR. OWENS: May we approach, your Honor.

THE COURT: Sure.

(Discussion held at the bench.)

THE COURT: Back on the reco&d in State
versus Chappell. Anything the State wants to add in terms
cf sentencing. .

MR. OWENS: No, your Honor.

THE COURT: Mr. Chappell, is there

anything you want to tell the court before your attorney
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speaks on yocur behalf?

THE DEFENDANT: No.

THE COURT: Thank you, sir.i

Mr. Schieck, Mr. Patrick, anything youiall want to
add before we pronounce sentence?

MR. SCHIECK: Nc, your Hono%. The jury
has imposed a sentence in this case. :

THE COURT: As to the burglaFy and robbery
with use of a deadly weapon counts, those were already
adjudicated and sentenced at the time of thel original
trial. They aren't part of the sentencing t?day. This is
as to murder with use of a deadly weapon. i

So, in accordance with the laws of the State of
Nevada, I do adjudicate you guilty of that crime,

Mr. Chappell, and pursuant to the Jjury's verhict at the
penalty hearing, I sentence you to death for Count (3),
murder with use of a deadly weapon.

The state has provided ad judgment of cbnviction. I
know normally the clerk's office prepares thése now when
the defendant is in custody, but Counsel for: the State and
defense have both looked at it. I think it'% an
appropriate judgment of conviction, so I'll go ahead and
sign that. :
I believe the defense also has a stay of execution to

present to the court, as well.
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MR. SCHIECK: That's correct.

THE COURT: 1'll sign that, as well.
Thank you.

MR. SCHIECK: We'll fill in the date to --
with the State's warrant.

THE COURT: Okay.

For the record I should add that judgmént of
convicticn includes the warrant of executio% and order of
execution. Mr. Owens. E

MR. OWENS: Thank you, yourEHonor. We'll
make copies of that. |

THE COURT: Thank you.

MR. OWENS: We'll file that after we get
our copies.

THE CQURT: Thank you, gentiemen.

E A S
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recorded stenographically by me and were thereafter
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transcribed under my direction; that the foregoing is a
true record of the testimony and of all objecticns made at

the time of the proceedings.
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JAMES MONTELL CHAPPELL,
Petitioner,
v.

TIMOTHY FILSON, Warden, Ely State
Prison; ADAM LAXALT, Attorney
General, State of Nevada,

Defendant.

Petitioner, James Montell Chappell, hereby files this Petition for Writ of
Habeas Corpus pursuant to Nevada Revised Statutes sections 34.724 and 34.820. Mr.
Chappell alleges that he 1s being held in custody in violation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments of the Constitution of the United States of
America; Article 1, sections Three, Six, Eight, and Nine and Article Four, section

Twenty-one of the Constitution of the State of Nevada; and the rights afforded him

Case No. C131341
Dept. No. 5

Date of Hearing:
Time of Hearing:

(Death Penalty Habeas Corpus Case)

PETITION FOR WRIT
OF HABEAS CORPUS
(POST-CONVICTION)
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under international law enforced under the Supremacy Clause of the United States
Constitution, U.S. Const. art VI, cl.2.

DATED this 16th day of November, 2016.

Respectfully submitted
RENE L. VALLADARES

Federal Public Defender

/s/ Brad D. Levenson

BRAD D. LEVENSON
Assistant Federal Public Defender

/s/' Sandi Ciel

SANDI CIEL
Assistant Federal Public Defender

NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Defendant
PLEASE TAKE NOTICE that the “PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)” filed November 16, 2016 will be heard on the

day of 73" . at the hour of 2 °”?™a.m./p.m., in Department V of

the District Court.

DATED this 16th day of November, 2016.

Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ Brad D. Levenson

BRAD D. LEVENSON
Assistant Federal Public Defender

/s/ Sandi Ciel

SANDI CIEL
Assistant Federal Public Defender
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C.

Failure to remove prospective jurors who were challenged but

not stricken constituted prejudicial error by the trial court ...... 243
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PROCEDURAL HISTORY

1. Mzr. Chappell is currently in the custody of the State of Nevada at Ely
State Prison in Ely, Nevada, pursuant to a state court judgment of conviction and
sentence of death. Ex. 24. Respondents are Timothy Filson, the Warden of Ely State
Prison, and Adam Paul Laxalt, the Attorney General of the State of Nevada. The
Respondents are sued in their official capacities.

2. On September 8, 1995, a criminal complaint was filed against Mr.
Chappell 1n Justice Court, Las Vegas Township, Clark County, Case No. 95F08114X,
charging him with Count 1, burglary, Count 2, robbery with use of a deadly weapon,
and Count 3, murder with use of a deadly weapon, Ex. 141. Mr. Chappell made his
initial appearance that day and the Clark County Public Defender was appointed to
represent him. Ex. 177. A preliminary hearing was held in the Justice Court, Las
Vegas Township on October 3, 1995. Ex. 127.

3. On October 11, 1995, Mr. Chappell was charged by criminal information
with burglary, robbery with the use of a deadly weapon, and murder with the use of a
deadly weapon in the Eighth Judicial District Court, Clark County, Nevada, Case No.
C131341. Ex. 24. On October 18, 1995, Mr. Chappell pleaded not guilty. Ex. 62. The
State filed a notice of intent to seek the death penalty on November 8, 1995. Ex. 25.

4, Jury selection began on October 7, 1996, and continued through October
8, 1996. Exs. 129, 130, 131. Trial testimony began on October 10, 1996. Ex. 132. Mr.
Chappell testified on October 14, 1996. Ex. 137 at 17-120. After a six-day trial, on
October 16, 1996, the jury convicted Mr. Chappell of burglary, robbery with the use of
a deadly weapon, and murder of the first degree with use of a deadly weapon. Ex. 143.

5. The penalty hearing lasted from October 21 to October 24, 1996. Ex. 138
at 4. Mr. Chappell made a statement of allocution on October 22, 1996. Ex. 140 at 61—

62. The jury found four aggravating circumstances beyond a reasonable doubt: (1) the
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murder was committed in the course of a burglary; (2) the murder was committed in
the course of a robbery; (3) the murder was committed in the course of a sexual assault;
and (4) the murder involved torture or depravity of mind. The jury also found two
mitigating circumstances: (1) the murder was committed while Chappell was under the
influence of extreme mental or emotional disturbance and (2) “any other mitigating
circumstance.” The jury found that aggravators outweighed the mitigators and
imposed a sentence of death. Ex. 30; Ex. 146 at 4-5.

6. Mzr. Chappell’s opening brief on direct appeal was filed on June 13, 1997.1
Ex. 110. On December 30, 1998, in Case No. 29884, the Nevada Supreme Court

1 The following claims were raised on direct appeal:
L. The Trial Court Abused Its Discretion By Allowing The State To Introduce
Evidence Of Prior Domestic Batteries By Chappell When That Evidence
Was Not Relevant To Matters In Issue
I1. The Trial Court Abused Its Discretion By Allowing State Witnesses To
Testify Regarding The State Of Mind Of Panos, Thereby Improperly
Impeaching Chappell's Credibility
III. The Trial Court Abused Its Discretion By Allowing The State To Introduce
Testimony Regarding A Shoplifting Incident That Occurred The Day After
The Killing
IV. The Trial Court Abused Its Discretion By Allowing The State To Introduce
Character Evidence That Chappell Was Unemployed And A Chronic Thief
And This Evidence Was Admitted Without The Scrutiny Of A Pre-Trial
Petrocell1 Hearing
V. The Cumulative Effect Of The Trial Court's Evidentiary Rulings Was To
Allow The State To Introduce Overwhelming Character Evidence At
Trial, Thereby Denying Chappell His Due Process
Rights To A Fair Trial
VI. The State Discriminated Against The Defendant By Using Peremptory
Challenges To Selectively Exclude The Only Two Black Persons Qualified
For The Jury Pool
VII. The State Failed To Prove Beyond A Reasonable Doubt The Charges Of
Burglary, Robbery And First Degree Murder
VIII. The Trial Court Committed Reversible Error By Denying Defendant's
Motion To Strike The Notice Of Intent To Seek The Death Penalty
IX. The Prosecution Committed Misconduct During Closing Argument By
Attacking The Defendant's Post-Arrest Silence
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affirmed Mr. Chappell’s conviction and death sentence. The Nevada Supreme Court
concluded that the evidence did not support the torture or depravity of mind
aggravator, but held that the death sentence was still supported by the remaining three
aggravators. Ex. 2. An order denying rehearing was filed on March 17, 1999. Ex. 3.

7. Myr. Chappell sought a writ of certiorari in the United States Supreme
Court. The Supreme Court 1ssued an order denying Chappell’s petition on October 4,
1999. Chappell v. Nevada, 528 U. S. 853 (1999). Remittitur was issued by the Nevada

Supreme Court on October 26, 1999. Ex. 150.
8. Mr. Chappell filed a proper person petition for writ of habeas corpus (post-
conviction) in this Court on October 19, 1999. Ex. 262. He subsequently filed a

supplemental petition for writ of habeas corpus on April 30, 2002.2 Ex. 43.

X. The State Committed Prosecutorial Misconduct In The Penalty Phase By
Appealing To The Jury For Vengeance
XI. Appellant Was Denied A Fair Penalty Hearing When The State's
Witnesses Implored The Jury To Impose "Death" Upon The Defendant
XII. The State Failed To Prove Beyond A Reasonable Doubt The Existence Of
Certain Aggravating Circumstances
XIII. The Sentence Of Death Was Excessive Considering The Crime And The
Defendant.

2 The following claims were raised in the supplemental petition for writ of habeas
corpus:

L. Chappell’s Conviction And Death Sentence Are Invalid Under The State
And Federal Guarantee of Effective Assistance of Counsel, Due Process of
Law, Equal Protection Of The Laws, Cross-Examination And
Confrontation And A Reliable Sentence Due To The Failure Of Trial
Counsel To Provide Reasonably Effective Assistance Of Counsel.

II. Chappell’s Conviction And Sentence Are Invalid Under The State And
Federal Constitutional Guarantees Of Due Process, Equal Protection,
Impartial Jury From Cross-Section Of The Community, And Reliable
Determination Due To The Trial, Conviction and Sentence Being Imposed
By A Jury From Which African Americans And Other Minorities Were
Systematically Excluded And Under Represented.

III. Chappell’s Conviction And Sentence Are Invalid Under The State And
Federal Constitutional Guarantees Of Due Process, Equal Protection Of
The Laws, Effective Assistance Of Counsel And Reliable Sentence
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9. On September 13, 2002, an evidentiary hearing was held at which trial
counsel testified. Ex. 109. On June 2, 2004, this Court denied Mr. Chappell’s petition
as to the guilt phase claims, but granted it as to the penalty phase, finding Mr. Chappell
was entitled to a new penalty hearing based on the ineffective assistance of trial
counsel for failing to investigate and present mitigating evidence. Ex. 4.

10. Mr. Chappell filed a notice of appeal and the State filed a cross appeal.
Exs. 152, 1563. On April 7, 2006, the Nevada Supreme Court affirmed the grant of a

new penalty hearing because Chappell was prejudiced by counsel’s deficient

Because Chappell Was Not Afforded Effective Assistance Of Counsel On
Direct Appeal.

IV. Chappell’s Conviction And Sentence Are Invalid Under The State And
Federal Constitutional Guarantees Of Due Process, Equal Protection Of
The Laws And Reliable Sentence Due To The Failure Of The Nevada
Supreme Court To Conduct Fair And Adequate Appellate Review.

V. Chappell’s Conviction And Sentence Are Invalid Under The State And
Federal Constitutional Guarantees Of Due Process, Equal Protection Of
The Law, Effective Assistance Of Counsel And Reliable Sentence Because
The Number Of Jury Instructions Given At Trial Were Faulty And Were
Not The Subject Of Contemporaneous Objection By Trial Counsel, And
Not Raised On Direct Appeal By Appellate Counsel.

VI. Chappell’s Conviction And Sentence Are Invalid Under The State And
Federal Constitutional Guarantees Of Due Process, Equal Protection Of
The Law, Effective Assistance Of Counsel And Reliable Sentence Because
The Jury Was Allowed To Use Overlapping Aggravating Circumstances
In Imposing The Death Penalty.

VII. The Instructions Given At The Penalty Hearing Failed To Appraise Jury
Of The Proper Use Of Character Evidence And As Such The Imposition
Of The Death Penalty Was Arbitrary And Not Based On Valid Weighing
Of Aggravating And Mitigating Circumstances In Violation Of The Eighth
Amendment To The Constitution.

VIII. Chappell Was Denied His Right Under The Fifth and Sixth, Eighth and
Fourteenth Amendments To The United States Constitution To Due
Process, Equal Protection, And Reliable Sentence, And Therefore His
Death Sentence Is Invalid As It Is The Product of Purposeful Racial
Discrimination By State Officials.

IX. Chappell’s Death Sentence Is Invalid Under The Federal Constitutional
Guarantees Of Due Process, Equal Protection, And A Reliable Sentence
Because The Nevada Capital Punmishment System Operates In An

Arbitrary And Capricious Manner And Does Not Narrow The Class
Eligible To Receive The Death Penalty.
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performance. The court also struck the burglary and robbery aggravators under

McConnell v State, 102 P.3d 606 (Nev. 2004), but held that the sexual assault

aggravator was still available. Ex. 5. The Nevada Supreme Court issued remittitur on
May 2, 2006. Ex. 263.

11. The second penalty phase testimony began on March 12, 2007 in this
Court, and continued for six days. Exs. 155, 176. The jury found the sole aggravating
circumstance alleged by the State, that the murder was committed in the course of a
sexual assault. The jury found the following mitigators: (1) Chappell suffered from
substance abuse; (2) Chappell had no father figure in his life; (3) Chappell was raised
in an abusive household; (4) Chappell was the victim of physical abuse as a child; (5)
Chappell was born to a drug/alcohol addicted mother; (6) Chappell suffered a learning
disability; and (7) Chappell was raised in a depressed housing area. Ex. 39. The jury
found the mitigators did not outweigh the aggravator and imposed a sentence of death.
A judgment of conviction was entered on May 10, 2007. Ex. 6.

12.  Counsel filed an opening brief in the Nevada Supreme Court on June 9,

2008. Ex. 156.3 The Nevada Supreme Court affirmed the judgment of conviction on

3 The following claims were raised in the opening brief for the penalty retrial:

A. Chappell's Conviction For First Degree Murder Must Be Reversed
Because The Jury Was Not Properly Instructed On The Elements Of The
Capital Offense.

B. Chappell's Conviction For First Degree Murder Must Be Reversed
Because The Jury Was Not Properly Instructed On The Elements Of
Felony Murder.

C. Chappell's Sentence of Death Must Be Vacated Because Nev. Rev. Stat.
177.055(3) Is Unconstitutional.

D. Chappell Was Entitled To Review By The District Attorney's Death
Review Committee.

E. Chappell's Death Sentence Is Unconstitutional Because of the Trial Court
Failed to Dismiss Jurors For Cause Who Would Always Impose A
Sentence of Death.

F. Chappell's Conviction Is Unconstitutional Because The State Was
Permitted To Introduce Unreliable Hearsay Evidence During The Penalty
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October 20, 2009. Ex. 9. Mr. Chappell filed a petition for rehearing in the Nevada

Supreme Court on October 28, 2009. Ex. 158. The petition for rehearing was denied on

December 16, 2009. Ex. 8. A petition for writ of certiorari was noticed on March 1, 2010,

and denied by the United States Supreme Court on May 3, 2010. Ex. 1568. Remittitur

was 1ssued by the Nevada Supreme Court on June 8, 2010. Ex. 159.

13.

Mr. Chappell filed a proper person petition for writ of habeas corpus (post-

conviction) in this Court on June 22, 2010. Ex. 160. Subsequently, a supplemental brief

in support of defendant’s writ of habeas corpus was filed on February 15, 2012.4 Ex.

Hearing In Support of The Aggravating Circumstance and as Other
The District Court Erroneously Admitted Presentence Investigation

The District Court Allowed Improper Victim Impact Testimony.
The District Court Erred In Allowing Admission of Chappell's Prior

The State Committed Prosecutorial Misconduct By Making Arguments
Based Upon Comparative Worth Arguments.

The State Committed Extensive Prosecutorial Misconduct.

The District Court Failed To Instruct The Jury That The State Was
Required To Establish Beyond On Beyond a Reasonable Doubt That

Mitigating  Circumstances Did Not  Outweigh  Aggravating

The Jury's Failure to Find Mitigating Circumstances Was Clearly
Erroneous and Requires That the Death Sentence Be Vacated.
There Is Insufficient Evidence To Support The Sexual Assault

The Sexual Assault Aggravating Circumstance Is Invalid Under

The Judgment Must Be Reversed Because of Cumulative Error.

1The following claims were raised in the supplemental petition for writ of habeas

43.
Matter Evidence.
G.
Reports.
H.
I.
Testimony.
J.
K.
L.
Circumstances.
M.
N.
Aggravator.
O.
McConnell v. State.
P.
corpus.

L

Standard of Review for Ineffective Assistance of Counsel.
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I1.

ITI.

IV.

VI.

VII.

VIII.
IX.

XL

XTI.

XIIL.

Mzr. Chappell Received Ineffective Assistance of Counsel During the Third
Penalty Phase in Violation of the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United State Constitution.

Mzr. Chappell Received Ineffective Assistance of Penalty Phase Trial
Counsel and Appellate Counsel for Failure to Object to the Cumulative
Victim Impact Panel in Violation of the Fifth, Sixth, Eighth, and
Fourteenth Amendments to the Unmited States Constitution.

Penalty Phase Counsel was Ineffective for Failing to Object to Improper
Prosecutorial Arguments During the Penalty Phase in Violation of the
Fifth, Sixth, and Fourteenth Amendments to the United States
Constitution.

Penalty Phase Counsel and Penalty Phase Appellate Counsel Was
Ineffective for Failing to Raise Several Instances of Improper
Prosecutorial Argument Which Should Have Been Raised Simultaneously
in Mr. Chappell’s Appeal in Violation of the Fifth, Sixth, Eighth and
Fourteenth Amendments to the United States Constitution.

Myr. Chappell Received Ineffective Assistance of Penalty Phase Counsel
and Appellate Counsel for Failure to Object to Improper Impeachment in
Violation of the Fifth, Sixth, and Fourteen Amendments to the United
States Constitution.

The District Court Committed Reversible Error in Allowing the
Admission of Evidence of Several Bad Acts Thus Violating Appellant’s
Fifth, Sixth, and Fourteenth Amendment Rights and Warranting
Reversal of His Penalty Phase.

The Death Penalty 1s Unconstitutional.

Mr. Chappell’s Death Sentence 1s Invalid Under the State and Federal
Constitutional Guarantees of Due Process, Equal Protection, and a
Reliable Sentence, Because the Nevada Capital Punishment System

Operates 1n an Arbitrary and Capricious Manner, U.S. Const. Amends, V,
VI, VIII and XIV; NEV, Const. Art. I SECS, 3, 6 and 8 ART IV, SEC. 21.

Mr. Chappell’s Conviction and Death Sentence Are Invalid Under the
State and Federal Constitutional Guarantees of Due Process, Equal
Protection, Trial Before an Impartial Jury and a Reliable Sentence

Because the Proceedings Against Him Violate International Law, U.S.
Const. Amends. V, VI, VIII and XIV; NEV, CONST, ART. I SECS. 3,6 and
8 ART IV, SEC. 21.

Chappell’s Conviction and Sentence are Invalid Under the State and
Federal Constitutional Guarantee of Due Process, Equal Protection of the
Laws, Effective Assistance of Counsel and Reliable Sentence Because the
Jury Instructions Given at Trial Were Faulty and Were Not the Subject
of Contemporaneous Objection by Trial Counsel, Not Raised on Direct
Appeal by Appellate Counsel, Not Raised by Penalty Phase Appellate
Counsel, and Not Re-Raised by Penalty Phase Counsel.

Myr. Chappell Received Ineffective Assistance of Counsel Based Upon
Cumulative Error.

Mzr. Chappell i1s Entitled to an Evidentiary Hearing.
7
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14.  On February 15, 2012, Mr. Chappell filed motions with this Court seeking
funds to hire an investigator, a mitigation specialist, and experts in Fetal Alcohol
Spectrum Disorder and sexual assault. Exs. 44, 154, 97. This Court filed a findings of
fact, conclusions of law and order on November 16, 2012, denying Mr. Chappell’s
petition and all pending motions. Ex. 9.

15.  Mr. Chappell filed an opening brief with the Nevada Supreme Court on
January 8, 2014.5 Ex. 163. The Nevada Supreme Court issued an order of affirmance
on June 18, 2015. Ex. 10. Mr. Chappell filed a petition for rehearing on July 6, 2015.
Ex. 164. An order denying rehearing was filed on October 22, 2015. Ex. 164; Ex. 11.

The Nevada Supreme Court issued Remittitur on November 17, 2015. Ex. 165.

5 The following i1ssues were raised:

L. The District Court Erred In Failing To Hold An Evidentiary Hearing.

I1. Standard For Ineffective Assistance Of Counsel.

III.  Mr. Chappell Received Ineffective Assistance Of Counsel During The
Third Penalty Phase In Violation Of The Fifth, Sixth, Eighth And
Fourteenth Amendments To The United States Constitution.

IV. Mr. Chappell Received Ineffective Assistance Of Penalty Phase Trial
Counsel And Appellate Counsel For Failure To Object To The Cumulative
Victim Impact Panel In Violation Of The Fifth, Sixth, Eighth, And
Fourteenth Amendments To The United States Constitution.

V. Penalty Phase Counsel Was Ineffective For Failing To Object To Improper
Prosecutorial Arguments During The Penalty Phase In Violation Of The
Fifth, Sixth, And Fourteenth Amendments To The United States
Constitution.

VI. Penalty Phase Counsel And Penalty Phase Appellate Counsel Was
Ineffective For Failing To Raise Several Instances Of Improper
Prosecutorial Argument Which Should Have Been Raised Simultaneously
In Mr. Chappell’s Appeal In Violation Of The Fifth, Sixth, Eighth And
Fourteenth Amendments To The United States Constitution.

VII. Mr. Chappell Received Ineffective Assistance Of Penalty Phase Counsel
And Appellate Counsel For Failure To Object To Improper Impeachment
In Violation Of The Fifth, Sixth, And Fourteenth Amendments.
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16. Mr. Chappell filed a proper person petition for writ of habeas corpus in

the Federal District Court for the District of Nevada on March 23, 2016. Chappell v.

Filson, Case No. 3:16-cv-00645, Petition for Writ of Habeas Corpus By A Person in

State Custody Sentenced to Death, Dkt. 1 (D. Nev.). On April 4, 2016, the federal court

appointed the Federal Public Defender (FPD) to represent Mr. Chappell. Chappell v.

Filson, Case No. 3:16-cv-00645, Notice of Appointment, Dkt. 8 (D. Nev.). Mr. Chappell

filed an amended petition for writ of habeas corpus on August 17, 2016.¢ Chappell v.

6 The following Claims were raised in the amended petition:

(1) Ineffective assistance of counsel for failing to investigate and prepare for
the guilt phase of trial;

(2) Trial court failed to properly instruct the jury at the guilt phase of trial;

(3) Ineffective assistance of counsel for failing to investigate and present
mitigating evidence at the penalty phase of trial;

(4) The sexual assault aggravator was not proven by sufficient evidence and it
mvalid as applied;

(5) Trial court failed to properly instruct the jury at the penalty phase retrial;

(6) The State engaged in purposeful discrimination by using peremptory
strikes to remove African-American venire members from Mr. Chappell’s
first trial;

(7) Trial court erred by failing to strike biased prospective jurors for cause;

(8) The State engaged in purposeful discrimination by using peremptory
strikes to remove African-American venire members at Mr. Chappell’s
penalty re-trial;

(9) Trial court erred by failing to strike biased prospective jurors for cause at
Mzr. Chappell’s penalty re-trial;

(10) Trial court erred by admitting inadmissible evidence;

(11) The State failed to prove the charges of burglary, robbery, and first degree
murder;

(12) Trial court erred by allowing impermissible and cumulative victim-impact
evidence;

(13) Death penalty is unconstitutional as imposed and administered in
Nevada;

(14) Mr. Chappell’s severe mental health impairments render him ineligible
for the death penalty;

(15) The prosecutor committed misconduct at the guilt phase;
(16) The prosecutor committed misconduct at the penalty phase;
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Filson, Case No. 3:16-cv-00645, Amended Petition for Writ of Habeas Corpus, Dkt. 24
(D. Nev.).

17. On September 2, 2016, Mr. Chappell filed a motion to stay the federal
proceedings and hold them in abeyance, in order to permit him to exhaust any state

remedies available. Chappell v. Filson, Case No. 3:16-cv-00645, Motion to Stay and

Abeyance, Dkt. 29 (D. Nev.). On September 7, 2016, the State filed an opposition to the

motion for stay. Chappell v. Filson, Case No. 3:16-cv-00645, Opposition to Motion to

Stay and Abeyance, Dkt. 30 (D. Nev.). On September 16, 2016, Mr. Chappell filed a

reply to the State’s opposition. Chappell v. Filson, Case No. 3:16-cv-00645, Reply to

Opposition to Motion to Stay and Abeyance, Dkt. 34 (D. Nev.). The motion was granted
on November 1, 2016. Chappell v. Filson, Case No. 3:16-c¢v-00645, Order granting

Motion to Stay, Dkt. 36 (D. Nev.).

18. The instant petition follows.

(17) Trial court erred by improperly admitting inadmissible evidence at the
penalty re-trial;

(18) Mr. Chappell’s jury was drawn from a venire from which African-
Americans were systematically excluded and unrepresented;

(19) First direct appeal counsel were ineffective;
(20) Second direct appeal counsel were ineffective;

(21) Popularly elected state judges failed to conduct fair and adequate
appellate review;

(22) Mr. Chappell’s conditions of confinement on death row violate the Eight
Amendment prohibition on cruel and unusual punishment;

(23) Trial Court erred in denying Mr. Chappell’s motion to strike the State’s
notice of intent to seek the death penalty:;

(24) Trial counsel at guilt and penalty phases failed to preserve record of
objections and court rulings for direct appeal and post-conviction litigations;

(25) Execution by lethal injection is unconstitutional;
(26) Mr. Chappell is entitled to relief based upon the cumulative errors in his
trial, appeal, and post-conviction proceedings.

10
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STATEMENT WITH RESPECT TO CLAIMS RE-RAISED IN THE INSTANT

PETITION

1. Mzr. Chappell re-raises, in the instant petition, the grounds raised on
direct appeal to the Nevada Supreme Court because Mr. Chappell 1s entitled to a
cumulative consideration of the constitutional errors which infected his conviction and
death sentence. This Court cannot perform an appropriate harmless error review
without considering claims that Mr. Chappell has raised previously. The failure to
raise these claims adequately on direct appeal was the result of ineffective assistance
of counsel on direct appeal. Specifically, Mr. Chappell’s direct appeal counsel raised
but, in some instances, failed to adequately plead, the following claims: Claim Two
(Guilt Phase Jury Instructions) (in part), Claim Four (Sexual Assault Aggravator) (in
part), Claim Five (Penalty Phase Jury Instructions) (in part), Claim Six (Batson Guilt
Phase) (in part), Claim Seven (Witt Error Guilt Phase), Claim Ten (Trial Court Error
Guilt Phase), Claim Eleven (Insufficiency of the Evidence), Claim Twelve (Improper
Victim Impact Evidence—Penalty Trial), Claim Fifteen (Prosecutorial Misconduct
Guilt Phase), Claim Sixteen (Prosecutorial Misconduct Penalty Phase), Claim
Seventeen (Trial Court Error Penalty Trial), Claim Twenty-Three (Trial Court Error
in Not Striking the State’s Notice of Intent to Seek Death Penalty—First Trial). Claim
Twenty-Six (Cumulative Error) (in part).

2. Furthermore, Mr. Chappell re-raises, in the instant petition, claims which
were previously raised during his prior post-conviction proceedings because state post-
conviction counsel failed to adequately develop, present, or demonstrate prejudice with
respect to those claims. Under state law, Mr. Chappell had a right to the effective
assistance of counsel during the previous state habeas proceedings, and Mr. Chappell
did not consent to the failure to develop or adequately present any available

constitutional claim or knowingly and intelligently waive any such claim. Mr. Chappell

11
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did not voluntarily conceal from or fail to disclose to appointed-counsel any fact
relevant to any available constitutional claim. Specifically, Mr. Chappell’s previous
post-conviction counsel, David Schieck and Chris Oram, were ineffective in failing to
present the additional information contained in Claim One (IAC Guilt Phase), Claim
Two (Guilt Phase Jury Instructions), Claim Three (IAC Penalty Phase), Claim Four
(Sexual Assault Aggravator), Claim Five (Penalty Phase Jury Instructions), Claim Six
(Batson Guilt Phase), Claim Nine (Witt Error Penalty Phase), Claim Ten (Trial Court
Error Guilt Phase), Claim Eleven (Insufficiency of the Evidence), Claim Twelve
(Improper Victim Impact Evidence—Penalty Trial), Claim Thirteen (Death Penalty is
Unconstitutional), Claim Fifteen (Prosecutorial Misconduct Guilt Phase), Claim
Sixteen (Prosecutorial Misconduct Penalty Phase), Claim Nineteen (IAC of First Direct
Appeal Counsel), Claim Twenty (IAC of Second Direct Appeal Counsel), Claim Twenty-
three (Trial Court Error in Not Striking the State’s Notice of Intent to Seek Death
Penalty—First Trial), Claim Twenty-five (Lethal Injection), Claim Twenty-six
(Cumulative Error). There is a reasonable probability of a more favorable outcome at
either post-conviction proceeding if counsel had performed effectively. The newly
developed facts, which are outlined i1n detaill in the above-referenced claims
demonstrate that Mr. Chappell was prejudiced by his previous state post-conviction
counsel’s ineffective assistance.

3. Good cause exists to excuse any failure to previously develop the factual
basis for claims stemming from Mr. Chappell’s second penalty phase. This Court failed
to grant an evidentiary hearing, preventing Mr. Chappell from adequately developing
the factual basis for his claims. In particular, the court’s refusal to grant investigative
or expert funds, or to conduct an evidentiary hearing, constitutes good cause for re-
raising Claim Three (IAC Penalty Phase), Claim Thirteen (Death Penalty is
Unconstitutional), Claim Twenty (IAC of Second Direct Appeal Counsel), and Claim

Twenty-six (Cumulative Error). The newly developed facts, which are outlined in the

12
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claims referenced above, demonstrate that Mr. Chappell was prejudiced by the court’s
failure to grant him a full and fair opportunity to litigate his second state post-
conviction petition.

4, Application of procedural default to bar consideration of Mr. Chappell’s
constitutional claims would violate due process and equal protection under the state
and federal constitutions, because the Nevada Supreme Court applies or disregards
default rules arbitrarily and treats similarly-situated habeas petitioners inconsistently

with regard to procedural default.

STATEMENT WITH RESPECT TO CLAIMS RAISED FOR THE FIRST TIME

IN THE INSTANT PETITION

1. Mr. Chappell has raised new grounds for relief in the instant post-
conviction petition. These claims that have not been raised previously due to ineffective

assistance of trial, appellate, and state post-conviction counsel. Martinez v. Ryan, 132

S. Ct. 1309 (2012); Maples v Thomas, 132 S. Ct. 912 (2012); Evitts v. Lucey, 469 U.S.

387, 395-97 (1985); Strickland v. Washington, 644 U.S. 668, 687-91 (1984); Crump v.

Warden, 113 Nev. 293, 302-3, 934 P.2d 247, 254 (1997). Specifically, the following
claims are new, in whole or in part: Claim One (in part); Claim Two (in part); Claim
Three (in part); Claim Five (in part); Claim Eight, Claim Nine, Claim Thirteen (in
part), Claim Fourteen, Claim Eighteen, Claim Nineteen (in part), Claim Twenty (in
part), Claim Twenty-One, Claim Twenty-two, Claim Twenty-Four, Claim Twenty-Five,
Claim Twenty-Six (in part).

2. Mr. Chappell also alleges that this Court prevented counsel from
litigating Mr. Chappell’s constitutional claims 1n the previous post-conviction
proceedings, and violated Mr. Chappell’s state and federal constitutional right to due
process, by denying necessary funds and preventing him from developing the facts

necessary to prove his claims. Mr. Chappell was prevented from proving the necessary

13
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elements of his ineffective assistance of counsel claims by this Court’s refusal to admit
and consider relevant evidence, and concomitant failure to provide resources adequate
to allow counsel to fully and fairly litigate these constitutional issues. This Court’s
denial of funds rendered the state corrective process inadequate. Specifically, Mr.
Chappell was prevented from litigating Claim One (IAC Guilt Phase) and Claim Three
(IAC Penalty Phase).

3. Mzr. Chappell was prevented from raising certain facts supporting Claim
Fifteen G by the State’s failure to disclose material exculpatory and impeachment

evidence. Brady v. Maryland, 373 U.S. 83, 87 (1963). Other claims are being raised for

the first time due to intervening changes in the law.

14
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PRIOR COUNSEL

The attorneys who previously represented Mr. Chappell were appointed by the
courts. They were:

a. 1996 Pre-trial, Trial and Sentencing Proceedings:
Howard Brooks (Clark County Public Defender)
Willard Ewing (Clark County Public Defender)

b. First Direct Appeal:
Howard Brooks (Clark County Public Defender)
Michael Miller (Clark County Public Defender)

C. State Post-Conviction (Guilt and First Penalty):
David Schieck (Private)

d. 2007 Penalty Re-trial:
David Schieck (Clark County Special Public Defender)
Clark Patrick (Clark County Special Public Defender)

f. Second Direct Appeal:
JoNell Thomas (Clark County Special Public Defender)

g State Post-Conviction (Second Penalty):

Christopher Oram (Private)

GROUNDS FOR RELIEF

Mr. Chappell alleges the following grounds for relief from the judgment of
conviction and sentence. References in this Petition to the accompanying exhibits
incorporate the contents of the exhibit as if fully set forth herein. References to one
claim within another claim incorporate all of the arguments contained within the

incorporated claim as if fully set forth therein.

15
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CLAIM ONE (IAC GUILT PHASE)

Mr. Chappell’s conviction i1s invalid under federal constitutional guarantees of
due process, confrontation, right to counsel, a reliable sentence, and equal protection
due to the ineffective assistance of trial counsel during the pretrial and guilt phases of
the 1996 capital proceeding. U.S. Const. Amends. V, VI, VIII, XIV; Nev. Const. art. 1,
§§ 1, 6, 8, and art. 4 § 21.

SUPPORTING FACTS

1. From the outset of this case, James Chappell accepted responsibility for
the death of Deborah Panos, his long-time girlfriend and mother of his three children.
His position has always been that he commaitted the offense 1n the heat of passion, after
learning that Ms. Panos had cheated on him. While trial counsel accepted this position,
they ineffectively failed to investigate the case, hold the State to its burden of proof, or
present a defense 1n a coherent and persuasive manner.

2. Reasonably competent counsel would have investigated and presented
evidence that Mr. Chappell suffered from Fetal Alcohol Spectrum Disorder (FASD),
specifically Alcohol Related Neurodevelopmental Disorder (ARND), rebutting the
State’s theory that Mr. Chappell intentionally, knowingly, and with premeditation
caused Ms. Panos’s death. Furthermore, counsel were deficient in failing to effectively
challenge the State’s evidence at the guilt phase by calling lay witnesses to testify on
behalf of Mr. Chappell.

3. Counsel also failed to argue that Mr. Chappell was not guilty of burglary
due to the fact he was a legal resident of the home he shared with Ms. Panos. This
argument would have precluded the jury from convicting Chappell of felony-murder

based upon burglary as the underlying predict act.

16
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4, In addition, counsel failed to withdraw the defense stipulation? when it
became apparent the court was going to admit evidence of Mr. Chappell’s prior bad
acts despite the stipulation; failed to request a continuance to investigate the guilt-
phase case after it became apparent the focus of the State’s case was going to be the
long relationship between Mr. Chappell and Ms. Panos; failed to investigate the prior

bad acts presented at the Petrocelli® hearing; failed to properly prepare psychologist

Lewis Etcoff and James Chappell for their testimony; failed to present evidence that
pre-ejaculation fluids carry sperm; failed to raise necessary objections; failed to
rehabilitate potential jurors after they expressed some discomfort with the death
penalty; and waived Mr. Chappell’s right to confront the State’s DNA expert within the
meaning of Crawford v. Washington, 541 U.S. 36 (2004); Ohio v. Roberts, 448 U.S. 56

(1980).

A, Mr. Chappell had a Sixth Amendment right to the effective
assistance of counsel at trial

5. The Sixth Amendment guarantees that a person accused of a crime
receive the effective assistance of counsel for his defense. An ineffective assistance of
counsel claim has two components: the petitioner must show that counsel’s

performance was deficient, and that the deficiency prejudiced the defense. Strickland

v. Washington, 466 U.S. 668, 687 (1984); accord Porter v. McCollum, 558 U.S. 30, 38-

39 (2009) (per curiam); Wiggins v. Smith, 539 U.S. 510, 521 (2003); Crace v. Herzog,

798 F.3d 840, 846 (9th Cir. 2015); Rippo v. State, 368 P.3d 729, 733-34 (Nev. 2016)

(citing to two-prong test set forth in Strickland).

7 At trial, the defense stipulated that Mr. Chappell: (1) entered the trailer rented
to Ms. Panos through a window; (2) engaged in sexual intercourse with Panos; (3)
caused the death of Panos by stabbing her with a kitchen knife; and (4) and was jealous
of Panos. Ex. 135 at 121-22.

8 Petrocelli v. State, 692 P.2d 503 (Nev. 1985).
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6. To establish deficiency, a petitioner must show his counsel’s
representation fell below an objective standard of reasonableness. Porter, 5568 U.S. at

38-39 (quoting Strickland, 466 U.S. at 688). The Supreme Court has reiterated that it

applies a “case-by-case approach to determining whether an attorney’s performance

was unconstitutionally deficient under Strickland.” Rompilla v. Beard, 545 U.S. 374,

393-94 (2005) (O’Connor, J., concurring) (citing Strickland, 466 U.S. 668).

7. Deficient performance 1s performance that 1s “inconsistent with the
standard of professional competence in capital cases that prevailed [at the time of the

trial].” Cullen v. Pinholster, 563 U.S. 170, 196 (2011). The Supreme Court has

repeatedly assessed the reasonableness of counsel’s performance by looking to

“I[plrevailing norms of practice as reflected in [the] American Bar Association

standards.” Strickland, 466 U.S. at 688; Wiggins, 5639 U.S. at 524; see also Padilla v.
Kentucky, 559 U.S. 356, 367 (2010) (noting that the ABA Standards “may be valuable

measures of the prevailing professional norms of effective representation”); Rompilla,

545 U.S. at 387 (“[W]e long have referred [to the ABA Standards for Criminal Justice]

M

as “guides to determining what is reasonable.”” (quoting Wiggins, 539 U.S. at 524)).
8. ABA Guideline 11.4.1 speaks about the investigation necessary in a

capital case, requiring counsel to “conduct independent investigation relating to the

guilt/innocence phase . . . immediately upon counsel’s entry into the case and should

?»”?

be pursed expeditiously.” ABA Guidelines for the Appointment and Performance of

Counsel in Death Penalty Cases, 31 HOFSTRA L. REV. 913 (1989) (“1989 ABA
Guidelines”); Guideline 11.4.1(A). The Guidelines also state that the “investigation for
preparation of the guilt/innocence phase of the trial should be conducted regardless of
any admission or statement by the client concerning facts constituting guilt.” 1989
Guideline 11.4.1(B). The same Guidelines urge capital counsel to interview potential
witnesses, including “witnesses familiar with aspects of the client’s life history that

might affect the likelihood that the client committed the charged offense(s) ....” 1989

18
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Guideline 11.4.1(D)(3). 1989 Guideline 11.4.1 also requires capital counsel to secure
the assistance of experts where it 1s necessary or appropriate for the “preparation of
the defense,” an “adequate understanding of the prosecution’s case,” and “rebuttal of
any portion of the prosecution’s case at the guilt/innocence phase. . ..” 1989 Guideline
11.4.1(D)(7).

9. To establish prejudice, the standard i1s whether there i1s a reasonable
probability that, absent the errors by counsel, the factfinder would have had a
reasonable doubt respecting guilt. Hardy v. Chappell, ~ F.3d. _ , 2016 WL 4247752

(9th Cir. Aug. 11, 2016) (citing Strickland).

B. The Clark County Public Defender’s Office (CCPD) was appointed to
represent Mr. Chappell

10.  On September 8, 1995, at his initial arraignment in the Justice Court, the
Clark County Public Defender’s Office (“CCPD”) was appointed to represent Mr.
Chappell. Ex. 95; Ex. 177. Two days later, on September 10, 1995, Deputy Public
Defender Howard Brooks became Mr. Chappell’s lead trial attorney. Ex. 109 at 5.

11. At the time he was assigned to represent Mr. Chappell, Mr. Brooks had
been practicing for seven years, five of them as a deputy public defender. Ex. 109 at 4-
5, Ex. 118 at Y4. Mr. Brooks was assigned to CCPD’s murder team, and he carried a
case load of about ten murder cases—which Mr. Brooks acknowledged was a heavy
caseload. Ex. 109 at 5-6; Ex. 118 at §94-5. Mr. Chappell’s case was Mr. Brooks’s second
capital trial. Ex. 118 at 4. The first capital trial was the Chris Schoels case, which
occurred i1n the fall of 1995. Mr. Brooks was Rule 250 qualified? after the Schoels case
and had previously worked on two other non-capital murder cases. Ex. 109 at 6. As
this was only Mr. Brooks’s second capital case, he did not fully appreciate or

understand how to adequately prepare and litigate a capital case. Ex. 118 at 44.

9 Nevada Supreme Court Rule 250(2) describes the qualifications needed to
be appointed to represent an indigent defendant in a capital case.
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12.  Deputy Public Defender Willard Ewing was assigned to work as second
chair counsel on Mr. Chappell’s case in approximately August 1996, about two months
before the start of Mr. Chappell’s trial. Ex. 109 at 6-7, 56; Ex. 118 at 45; Ex. 120 at Y/4.
Mr. Ewing met Mr. Chappell for the first time on September 16, 1996, less than one
month before the start of trial. Ex. 102. Mr. Ewing had been an attorney for six years
at the time of Mr. Chappell’s trial, approximately four of them at the CCPD. Id. at 55-
5610; Ex. 120 at §92-3. Mr. Chappell was Mr. Ewing’s first capital murder case, and
possibly the first murder case he tried. Ex. 109 at 57; Ex. 120 at Y4. Mr. Ewing was
not Rule 250 qualified. Ex. 109 at 6-7, 57. He was assigned to the case so close to trial
because the CCPD wanted to get Mr. Ewing Rule 250 qualified. Ex. 120 at 94.

13.  Mr. Chappell’s case was essentially Mr. Brooks’s case, and he worked on
it from the beginning. Ex. 109 at 7. Mr. Brooks was in charge of the guilt phase case,
with the exception of Dr. Etcoff, who was Mr. Ewing’s witness. Mr. Ewing was in
charge of the penalty phase case, with the exception of Lansing Parole Officer William
Moore, who was Mr. Brooks’s witness. Id. at 7, 56. Mr. Ewing also did much of the

voir dire questioning, even though this was his first capital case.

C. Trial counsel were ineffective for failing to investigate and prepare
for the guilt phase of trial

1. Trial counsel were ineffective for failing to investigate the
State’s case prior to the Petrocelli hearing

14. The State filed their witness lists (Order to Endorse Names on

Information) on July 9, 1996, Ex. 126 , July 15, 1996, Ex. 98, August 22, 1996, Ex. 99,
September 4, 1996, Ex. 101, and October 14, 1996, Ex. 106. Trial counsel never
interviewed any of these witnesses noticed by the State.

15. On May 9, 1996, the State filed a motion to admit prior bad acts involving

Mr. Chappell, mainly with respect to his prior domestic violence against Ms. Panos.

10 Mr. Ewing left the CCPD 1n 1990 and returned in 1993 or 1994. Ex. 109
at 55-56.
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Ex. 109 at 8; Ex. 17. The State filed a supplement to that motion on August 29, 1996.
Ex. 18. As a result of these filings, counsel figured out that the focus of the State’s case
was going to be the long-term relationship between Ms. Panos and Mr. Chappell:
specifically, the history of domestic abuse. Ex. 17; Ex. 18; Ex. 102. The State’s strategy
caught defense counsel by surprise as counsel believed, up to that point, that the case
was going to center around the facts of the instant offense and whether the State could
prove first-degree murder, second-degree murder, or voluntary manslaughter. Ex. 109
at 44. If trial counsel had interviewed the witnesses listed by the State, they would
have sooner recognized that the trial would focus on Mr. Chappell and Ms. Panos’s
relationship and history of domestic violence. Ex. 109 at 43-44.

16. Mr. Brooks wanted to limit the guilt phase evidence to the facts
surrounding Ms. Panos’s death, making an argument that the killing was either
voluntary manslaughter or, at the most, second-degree murder. Ex. 109 at 8. Mr.
Brooks intended to prevent the prior domestic battery priors from being introduced
into evidence in the guilt phase “by eliminating the issue of the identity of the killer.”
Mr. Brooks also wanted to limit the State’s evidence of prior domestic violence so that
Mr. Chappell would have credibility with the jury when he testified to the events
surrounding Ms. Panos’s death. Ex. 109 at 8.

17. Without having interviewed any of the State’s witnesses, Mr. Brooks
concluded that stipulating that Mr. Chappell killed Ms. Panos would render the prior
bad act evidence irrelevant and focus the jury on whether the killing was voluntary
manslaughter versus focusing on the issues of domestic violence between Mr. Chappell
and Ms. Panos. Ex. 109 at 8.

18. In early September 1996, about a month before the commencement of
trial, Mr. Brooks discussed with Mr. Chappell the idea of entering into the stipulation.

And based upon Mr. Brooks’s recommendation, Mr. Chappell agreed. Mr. Brooks filed
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the offer to stipulate to facts on September 10, 1996. Ex. 109 at 8-9; Ex. 20. The offer

to stipulate read was as follows:

1. That James Chappell on August 31, 1995, entered the trailer
rented to Deborah Ms. Panos through a window:;

2. That James Chappell engaged in sexual intercourse with
Deborah Ms. Panos on August 31, 1995, and

3. That James Chappell caused the death of Deborah Ms. Panos by
stabbing her with a kitchen knife and the act was not an accident.

4. That James Chappell was jealous of Deborah Ms. Panos giving
attention to, or receiving attention from, other men.

Ex. 20.
19. The same day he filed the stipulation, Mr. Brooks also filed a motion to

hold a hearing within the meaning of Petrocelli, 692 P.2d 503—compelling the State to

present “clear and convincing” evidence of the alleged prior acts in a hearing before the
commencement of the trial, Ex. 22—and another motion objecting to the admission of
the other crimes evidence based on Mr. Chappell’s proffered stipulation. Ex. 19.

20. Despite the witness lists filed by the State, counsel’s recognition that the

State intended to focus on the prior bad acts, and the upcoming Petrocelli hearing,

which defense counsel requested, trial counsel still failed to interview any of the

witnesses noticed by the State prior to the Petrocelli hearing. Ex. 118 at 912.

According to Mr. Brooks, at the time of Mr. Chappell’s trial, he did not know how to
use an investigator because the ones employed at the CCPD were not very good. Id.

21. The Petrocelli hearing was held on October 7, 1996. Though the defense

believed the State would be required to prove the prior bad acts through live witness
testimony, the trial court allowed the State to simply make a proffer as to what its
witnesses would testify to if called. Ex. 111 at 12-13, 20-21, 29, 31-32. At the conclusion
of the hearing, based solely on the State’s proffer, the court ruled that the following

evidence would be admitted against Mr. Chappell: episodes of domestic violence that
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occurred in February 1994 in Tucson, December 1994 in Las Vegas, January 1995 in
Las Vegas, and June 1995 in Las Vegas; University Medical Center (UMC) records
related to the January 1995 episode of domestic violence; threats from Mr. Chappell
that a witness heard during various telephone calls in February, September, and
November 1994; and evidence of a temporary protective order requested by Ms. Panos
against Mr. Chappell in January 1995. This evidence included witness testimony from
Lisa Duran, Dina Freeman, City of Tucson Police Officer Jer1 Earnst, Las Vegas Metro
Police Officer Daniel Giersdorf, and Las Vegas Metro Police Officer Allen Williams. Ex.
111 at 31-33.

22.  If they had interviewed these witnesses prior to the hearing, trial counsel
would have been better prepared to rebut their proffered testimony and convince the
trial judge not to allow the prior bad act evidence in at trial. Ex. 109 at 44. Counsel
did not have a strategic reason for not conducting these interviews. Ex. 118 at 412.

23.  Defense counsel also would have been better prepared to rebut the State’s
evidence at trial. As counsel admitted, the defense had to limit the testimony about Mr.
Chappell and Ms. Panos’s relationship and prior acts of domestic violence for Mr.
Chappell to receive a fair trial. Ex. 109 at 10. But without an investigation into the
prior acts, counsel was 1mpotent to rebut the State’s case. Ex. 109 at 14, 52.

24.  For example, the defense narrative in this case was that Mr. Chappell and
Ms. Panos had a rocky relationship, made up of a series of fights, break-ups, and
reconciliations, but most importantly the two loved one another and were still in a
committed relationship. According to the defense case, Mr. Chappell went home after
his release from jail on August 31 for another of those reconciliations. It was only when
he returned home did Mr. Chappell learn the truth, and after discovering that Ms.
Panos had been unfaithful to him, he killed her in a jealous rage. Ex. 132 at 44-51.

25. However, the State’s witnesses portrayed an entirely different scenario—

this one 1involving Mr. Chappell repeatedly abusing Ms. Panos, Mr. Chappell stealing
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from Ms. Panos and their children, and Ms. Panos being nervous about Mr. Chappell’s
ultimate release from jail.ll And because counsel had not interviewed any of the State’s
witnesses, nor investigated the allegations of prior domestic violence, the defense was
1ll-equipped to rebut the State’s damaging evidence, other than with their own client’s
testimony—(see subsection 3(b), post).

26.  If counsel had conducted an investigation as required, the defense would
have been able to defend their client against the State’s damaging and almost
completely unrebutted allegations. Counsel’s failure fell below objective standards of

reasonableness.

2. Following the Petrocelli hearing, trial counsel were ineffective
for failing to withdraw the stipulation, seek a continuance, and
prepare a defense to the prior bad act evidence

27.  Despite the court’s ruling that the State could present evidence of prior
incidents of domestic violence between Ms. Panos and Mr. Chappell, Ex. 109 at 9, Mr.
Brooks did not withdraw the offer to stipulate that Mr. Chappell killed Ms. Panos. This
1s so even though Mr. Brooks was still convinced that Mr. Chappell would not get a fair
trial if the evidence was introduced. Ex. 109 at 9-10. What 1s worse, Mr. Brooks did
not even sign the stipulation until October 10, 1996, after the trial court’s ruling at the

Petrocelli hearing. Ex. 135 at 122; Ex. 21. The stipulation was entered into evidence

before the jury on October 11, 1996, during the State’s case in chief. Ex. 135 at 121-22.
28.  Trial counsel’s failure to withdraw the stipulation in light of the court’s
order admitting evidence of prior bad acts of domestic violence fell below an objective

standard of reasonableness. By making the admissions that Mr. Chappell did in the

11 The State intentionally obscured evidence that would have undermined the
State’s theory and bolstered the defense narrative that Mr. Chappell acted in the heat
of passion after first learning that Ms. Panos had relations with another man. At least
one of the State’s witnesses was requested by the prosecution not to mention Ms.
Panos’s relationship with another man, Willie Wiltz, Jr., “because she believed that the
defense attorneys might use the relationship to assist their heat of passion defense.”
Ex. 326 at 910.
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stipulation, the defense unconstitutionally failed to hold the State to its burden of proof.
See Ex. 142 at 83-85 (State’s closing argument centering on the stipulation entered into
by Chappell).

29.  Furthermore, trial counsel’s failure to interview witnesses regarding the
prior bad act acts, or to investigate possible defenses to this evidence, despite already
knowing the evidence of prior domestic violence would be admitted, fell below an
objective standard of reasonableness.

30. To the extent that trial counsel needed additional time to undertake and
complete such an 1nvestigation, counsel were ineffective for failing to seek a
continuance. Even counsel admitted later that he “probably should have [moved for a
continuance].” Ex. 109 at 14, 18-19.

31. In addition, counsel’s reasoning for not moving for a continuance was
unreasonable. According to defense counsel, “[ilt was a matter of we were there, I was
going to get the case done.” Ex. 109 at 19; accord Ex. 118 at 6. But counsel also knew
that they had not done any investigation into the prior domestic acts of violence Mr.
Chappell committed and had not interviewed any of the State’s witnesses. And because
1t was clear to counsel that the State’s case was going to focus on those prior acts and
the turbulent relationship between Mr. Chappell and Ms. Panos, counsel’s failure to
request a continuance to investigate placed their client in a weakened position—being
on the eve of trial with no investigation and no defense. Counsel had valid reasons for
requesting a continuance and failed to do so. That action was not strategic and
amounted to deficient performance.

32. Nor was counsel’s other reason for not requesting a continuance—
believing that the judge would deny it, Ex. 109 at 19-20—in any way strategic. In
short, once the defense realized they had not investigated the State’s case, counsel
should have requested a continuance. Counsel’s failure to do so, and to withdraw the

stipulation, prejudiced Mr. Chappell.
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33. As will be explained, there was a plethora of evidence available to counsel
that a full and reasonable investigation would have uncovered, which would have

rebutted the State’s case.

3. Trial counsel were ineffective for failing to adequately prepare
the testifying witnesses they did present

34. In support of their defense that Mr. Chappell acted in the heat of passion,
trial counsel presented a mere three witnesses: Bret Robello, a former Las Vegas
neighbor of Mr. Chappell and Ms. Panos who testified that the trailer Mr. Chappell
and Ms. Panos inhabited was normally messy;12 Mr. Chappell himself; and psychologist
Lewis Etcoff, who relied almost entirely on Mr. Chappell’s own statements in forming
his opinions. Counsel’s failure to prepare their witnesses amounted to deficient
performance.

a. Dr. Etcoff

35. On April 23, 1996, Mr. Brooks contacted, for the first time, psychologist
Dr. Lewis Etcoff. Mr. Brooks requested that Dr. Etcoff evaluate Mr. Chappell
regarding possible mitigating circumstances. Specifically, Dr. Etcoff was asked to
conduct a “criminal psychological evaluation.” Ex. 178; Ex. 172 at 3-7; Ex. 85 at /7.

36. Dr. Etcoff was not asked to conduct a full neuropsychological battery nor
was he provided any information from the defense team indicating that Mr. Chappell

might suffer from brain damage. Ex. 85 at 7.

12 Mr. Robello, an EMS worker and former law enforcement employee, who
testified that he heard other couples living in the same trailer space occupied by Mr.
Chappell and Ms. Panos fighting and making up, Ex. 137 at 8, would have testified
that he saw no evidence of either drug abuse or domestic violence from Mr. Chappell
or Ms. Panos. Ex. 332 at 44. He never saw Mr. Chappell intoxicated or in poor hygiene;
he never saw bruises on Ms. Panos or any evidence that she was afraid of Mr. Chappell;
he never heard arguing or strange noises from the thin-walled trailer Mr. Chappell and
Ms. Panos aoccupied. Ex. 332 at 94-5. Trial counsel were ineffective for not eliciting
from Mr. Robello information beyond the fact that the trailer was messy on the one
occasion he saw portions of the inside. Ex. 137 at 9.
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37. In preparation for the evaluation, Dr. Etcoff reviewed only a handful of
records including the police report of the crime, a statement made by Lisa Duran, and
some letters purportedly written by Mr. Chappell to Ms. Panos. Dr. Etcoff was also
made aware of a watered-down version of Mr. Chappell’s history of domestic abuse
against Ms. Panos through Mr. Chappell’s self-reporting to Dr. Etcoff, which tended to
minimize the incidents and leave out crucial details. Ex. 172 at 11-14; Ex. 85 at 8.

38. Ondune 10, 1996, Mr. Brooks visited Mr. Chappell at the jail and assisted
Mr. Chappell with the filling out of a forensic life history questionnaire.1® Mr. Brooks
then delivered that life history document to Dr. Etcoff’s office. Ex. 85 at 48. On June
11, 1996, Mr. Chappell was transported to Dr. Etcoff’s office for an evaluation. Exs.
178-79.

39. At the evaluation, Mr. Chappell was given three hours of testing that
included an intelligence test (the Weschler Adult Intelligence Scale Revised (WAIS-
Revised)) and a personality test (the Millon Clinical Multiaxial Inventory).14 The
testing was not a full neuropsychological battery, nor was it intended to reveal whether
Mr. Chappell suffered from brain damage. Dr. Etcoff also interviewed Mr. Chappell
for about two hours regarding Mr. Chappell’s psycho-social and medical history. Ex.
172 at 12, 17, 22; Ex. 85 at 7, 10.

40. On June 13, 1996, Dr. Etcoff wrote a report for defense counsel based on
his testing, evaluation, and interview with Mr. Chappell. Ex. 107; Ex. 172 at 12-13. In
that report, Dr. Etcoff explained the scoring on the achievement and personality tests,
discussed his clinical interview with Mr. Chappell, and diagnosed Mr. Chappell with a

severe learning disability and Borderline Personality Disorder with avoidant, self-

13- Dr. Etcoff created this forensic life history questionnaire for criminal
defendants he was asked to evaluate. Ex. 85 at 98,

14 A member of Dr. Etcoff’s staff gave Mr. Chappell the WAIS-Revised, and Mr.
Chappell took the personality test by audio-tape. Ex. 172 at 45.
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defeating, and schizoid personality features. Ex. 107. As Dr. Etcoff was going to testify
as a penalty-phase expert, Dr. Etcoff found the following mitigating factors in Mr.
Chappell’s case: the death of Mr. Chappell’s mother when Mr. Chappell was two years
old; no involvement with his father throughout Mr. Chappell’s life; Mr. Chappell’s
grandmother was an inadequate and physically abusive parental figure; Mr. Chappell
suffered from a neurologic-based receptive language disorder which correlates with
aggressive acting out in children and teens; Mr. Chappell developed feelings of low self-
worth and personal inadequacy which resulted in his having Borderline Personality
Disorder; the development of Mr. Chappell’s Borderline Personality Disorder was the
result of his low self-worth, humiliating childhood experiences, and the absence of a
normal adult role-model during childhood; Mr. Chappell’s cocaine dependence was an
understandable occurrence because he used dependence on drugs as a means to escape
his feelings of inadequacy and low self-worth; that as a result of his cocaine dependence,
Mr. Chappell was unable to have the normal opportunities to learn to cope with his
problems and to find success 1n his life which would have led to greater self-worth and
less anxiety concerning the loss of a loved one; and finally, while 1n jail, Mr. Chappell
became so fearful and anxious about losing Ms. Panos that he was less able to think
logically and rationally, which contributed to his impetuously taking Ms. Panos’s life.
Ex. 107 at 11-12.

41. Dr. Etcoff also stated in his report that Mr. Chappell’s borderline
personality disorder contributed to his unstable mood and difficult interpersonal
relationships and that Mr. Chappell’s poor self-image was manifested within his
Iintense, interpersonal relationships characterized by the extremes of over-idealizing
Ms. Panos and devaluing Ms. Panos. According to Dr. Etcoff, Mr. Chappell’s
personality disorder was manifested in inappropriate intense anger and lack of control
of anger, and culminated in the months leading up to the killing when he believed he

was losing Ms. Panos, the “one source of strength in his life.” Ex. 107 at 12.
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42.  On September 18, 1996, Mr. Brooks sent Mr. Chappell’s school records to
Dr. Etcoff and asked him to review and incorporate them into a revised report. Ex. 85
at 4 8.

43. About a week before the start of the trial, on September 27, 1996, Mr.
Brooks reversed course and requested that Dr. Etcoff testify instead at the guilt-phase
regarding Mr. Chappell’s personality features as it related to intent and the killing of
Ms. Panos. Ex. 85 at §11. Intent was not an area that Dr. Etcoff normally testified to
as the majority of his work on criminal cases involved whether mitigation evidence
existed or whether a defendant was competent to stand trial. Ex. 85 at 96, 11.

44. Dr. Etcoff prepared a supplemental report for defense counsel on
September 28, 1996, adding his analysis of Mr. Chappell’s school records. Ex. 178.

45. Because counsel failed to conduct a reasonable investigation at the guilt-
phase, Dr. Etcoff was not able to properly form a basis for his opinion, which left him
vulnerable later when he testified at the trial.

46. At the time of Mr. Chappell’s trial in 1996, Dr. Etcoff did not have much
experience with criminal forensic work. His work mainly involved private practice as
a clinical psychologist and neuropsychologist, conducting psychological and
neuropsychological evaluations of children, adolescents, and adults in connection with
child custody and personal injury cases. Only about 10% of Dr. Etcoff’s practice at that
time 1nvolved criminal cases. Ex. 85 at 94, 6, 9.15

47. Because of his lack of experience in criminal matters, Dr. Etcoff took his
direction from defense counsel on what records he should review for purposes of his
evaluation of a defendant. However, even in 1996, Dr. Etcoff knew that it was better
to review as much information as possible about a defendant in order to conduct a

proper forensic criminal mental health evaluation and to build a case, including

15 Dr. Etcoff stopped working on criminal cases in the early 2000s. Ex. 85 at 6.
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speaking with independent sources for corroboration of what the defendant self-
reported, and receiving and reviewing as many records as possible. This included a
review of medical and mental health records, criminal records, and school records. Ex.
85 at 9. This also included interviewing members of a defendant’s family or close
friends “to get an outside opinion or a collateral opinion of what their functioning had
been like.” Ex. 174 at 28.

48. Dr. Etcoff asked counsel if anyone from Mr. Chappell’s family was
available to interview either over the phone or in person. The only person that counsel
made available to Dr. Etcoff was Mr. Chappell. Ex. 174 at 28; see also Ex. 174 at 84
(no Chappell family members were provided for Dr. Etcoff to interview and an expert
would have found it important to interview such witnesses as a way of getting
independent sources for corroboration); Ex. 85 at §10. Because of this lack of
information, Dr. Etcoff had to rely on Mr. Chappell’s self-reports from both the clinical
interview and the forensic life history questionnaire. Id. Nor was Dr. Etcoff given any
statements by State witnesses, which further left his opinion open to impeachment.
See Ex. 142 at 51-52.

49. Because Dr. Etcoff was not given any documentation of the prior domestic
abuse charges except for Mr. Chappell’s self-reports, Dr. Etcoff was heavily impeached
on cross-examination as to prior bad acts with which he was unfamiliar. As Dr. Etcoff
had to admit, these unreported prior acts would cause him to reconsider his opinion.
In the end, Dr. Etcoff’s opinion was severely impeached. See Ex. 142 at 48-49, 50-51,
52-5b, 57, 64-65.

50. For example, on cross-examination Dr. Etcoff admitted that he did not
know about a June 1995 incident where Mr. Chappell pushed Ms. Panos onto the bed,
got on top of her, pinned her down, and threatened her with a knife. Ex. 142 at 53-54.

Dr. Etcoff also admitted that if Mr. Chappell intentionally omitted this fact, this would
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affect the doctor’s opinion about how cooperative Mr. Chappell was during the
evaluation. Id. at 55.

51.  Dr. Etcoff did not know these facts because counsel failed to give Dr. Etcoff
the evidence the State used to prove all of the prior bad act evidence—information that

the defense knew would be presented following the Petrocelli hearing. Instead, Dr.

Etcoff formed his opinion relying solely upon Mr. Chappell’s self-reports, which Dr.
Etcoff knew was problematic. If counsel had given Dr. Etcoff the necessary evidence
to review before testifying, or permitted Dr. Etcoff to talk with Mr. Chappell’s friends
and family (to the extent the defense knew they existed), Dr. Etcoff would not have
been impeached by the State and his testimony would have been given more credibility
by the jury.

52.  Dr. Etcoff also admitted that if sperm was found in Ms. Panos’s vagina
and Mr. Chappell stated he had not ejaculated, that would go to Mr. Chappell’s candor
in his discussion with the doctor. Ex. 142 at 64-66.

53.  If counsel had prepared Dr. Etcoff with the facts of the case, by giving him
the police reports relating to the crime, then Dr. Etcoff could have been prepared for
this question by testifying that pre-ejaculate can contain sperm and that Mr.
Chappell’s testimony could have been truthful. See Free, M.J. and Alexander, N.J.,

Male contraception without prescription. A reevaluation of the condom and coitus

interruptus, 1976 Public Health Reports, 91(5), p.437; Clark, S., An examination of the

sperm content of human pre-ejaculatory fluid, Sept. 1981; Ex. 118 at 914; Ex. 120 at

911. This also would have combatted the State’s closing argument. See Ex. 142 at 83.

54. Dr. Etcoff also admitted on cross-examination that if Mr. Chappell said
he remembered everything that happened up to and then after the killing of Ms. Panos
but not the actual killing, then Mr. Chappell was selectively remembering and thus

might not have been entirely candid with the doctor. Id. at 67.
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55.  Dr. Etcoff also admitted that if the police did not list boxer shorts on any
impound report of evidence recovered at the scene, then Mr. Chappell’s version of
events—that the effect of finding boxer shorts at the mobile home made him “really
pissed” and at that point his “mind was spinning”—might not be credible. Ex. 142 at
68-69.

56. The Ninth Circuit has repeatedly found trial counsel ineffective for failing
to adequately prepare their mental health experts or provide them with sufficient

“Informational foundations.” Hovev v. Avers, 458 F.3d 892, 925 (9th Cir. 2006)

(“Regardless of whether a defense expert requests specific information relevant to a
defendant's background, it 1s defense counsel's ‘duty to seek out such evidence and

bring it to the attention of the experts.”) (quoting Wallace v. Stewart, 184 F. 3d 1112,

1116 (9th Cir. 1999)); see Jennings v. Woodford, 290 F.3d 1006, 1014-16 (9th Cir. 2002)

(holding that where “trial counsel failed adequately to investigate and present
considerable evidence regarding petitioner’s psychological and family history that
might have ... defeated the jury’s finding of the requisite intent for first degree murder
in the guilty phase,” defendant was denied effective assistance of counsel); see also
1989 ABA Guidelines 11.4.1, 11.7.1, 11.8.3, 11.8.6.

57. Here, Mr. Chappell’s counsel did little to assist Dr. Etcoff in establishing
a link between Mr. Chappell’s mental illness and the crimes charged, and they failed
to provide Dr. Etcoff with sufficient background information about Mr. Chappell,
except Mr. Chappell’s own self-reports, allowing the State to discredit the expert’s
testimony on cross-examination. And counsel limited Dr. Etcoff’s inquiry to a “criminal
psychological evaluation” rather than asking him to conduct a thorough
neuropsychological evaluation that could have uncovered support for a mental health
defense (see subsection E, post). Trial counsel’s failure to adequately prepare Dr. Etcoff

fell below objective standards of reasonableness.
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58.  Trial counsel’s failure to investigate and present additional witnesses to
corroborate his testimony also fell below objective standards of reasonableness. “A
lawyer who fails adequately to investigate, and to introduce into evidence, records that
demonstrate his client’s factual 1nnocence, or that raise sufficient doubt as to that

question to undermine confidence in the verdict, renders deficient performance.” Hart

v. Gomez, 174 F.3d 1067, 1070 (9th Cir. 1999).
b. Mr. Chappell

59. Trial counsel were also ineffective for failing to adequately prepare Mr.
Chappell for his testimony. For example, Mr. Chappell testified that on the day he was
released from jail, he went to the Vera Johnson housing project to see some friends but
did not drink or take drugs while there. Ex. 137 at 97. However, trial counsel knew
from Dr. Etcoff’s June, 1996 report that Mr. Chappell had previously told Dr. Etcoff he
had consumed a couple of beers with his friend while at the housing project. Ex. 178 at
9. The State pointed out this inconsistency during its cross-examination of Dr. Etcoff,
Ex. 142 at 68, and 1t impeached Mr. Chappell’s testimony. Further, counsel was aware
of the fact that Mr. Chappell’s version of events that he told to counsel was different
from what he told Dr. Etcoff. Despite that, counsel still put Mr. Chappell on the stand,
unprepared.

60. Furthermore, trial counsel failed to prepare Mr. Chappell concerning his
testimony about the prior domestic violence incidents and, as a result, he downplayed
his prior violent acts against Ms. Panos in a way that undermined his credibility. See
Ex. 137 at 37-38, 75-76 (Mr. Chappell testified that he never beat Ms. Panos and never
threw a coffee cup at her face despite evidence to the contrary); id. at 75 (Mr. Chappell
testified that he never kicked Ms. Panos during an argument despite testimony to the
contrary); id. at 85-87 (Mr. Chappell testified that he never threatened Ms. Panos with

a knife; he “showed” her the knife to “get information out of her”). Mr. Chappell’s
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unwillingness to take responsibility for his own actions was exploited by the State
during cross-examination. See Ex. 137 at 70-71 (Mr. Chappell testified that, even
though he was a drug addict and spent the scant household money to support his drug
habit, he was still a good provider for his family); 73 (Mr. Chappell testified that, even
though he regularly spent the night at the Vera Johnson housing projects getting high,
he was still concerned about his family’s welfare); 74-75 (Mr. Chappell testified he was
not wrong in selling the dresser Ms. Panos bought for the children because the house
had “plenty of dressers” already); 75-76 (Mr. Chappell testified he did not knock Ms.
Panos to the floor or kick her during one of the Tucson arguments); 89 (Mr. Chappell
testified he did not remember writing a letter to Ms. Panos saying she was going to
hell); 89-90 (Mr. Chappell testified he wrote a letter to Ms. Panos asking if she had
contracted AIDS because he was concerned for her health). Mr. Chappell was also
caught telling various versions of events about the day he was released, stating first
that he knew he was going to be released and told Ms. Panos that and then quickly
varying from that testimony stating instead that he was surprised when he was
released on August 31. Ex. 137 at 92-94. All of these failures to take responsibility for
his own actions and inconsistencies in testimony impeached Mr. Chappell’s own
credibility with the jurors.

61. Trial counsel failed to prepare Mr. Chappell to testify in a way that was
consistent with his defense and the known evidence. Mr. Chappell testified that the
State’s witnesses were lying, see Ex. 137 at 36-37, 85-86 (Dina Freeman lied); 79-80,
86 (Officer Giersdorf lied); 87 (Officer Williams lied), and that he had been subjected to
police brutality, see Ex. 137 at 38, 86-87. The point of Mr. Chappell’s testimony was to
have him take responsibility for his actions; thus, for him to attempt to portray all of
the State’s witnesses as liars, and himself as the only honest person in the courtroom,

was 11l conceived.
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62. In short, counsel should have prepared Mr. Chappell before his testimony
to avoid these problems. Counsel should have insisted Mr. Chappell review all of the
domestic abuse charges and allegations leveled against him. Defense counsel should
have also reviewed Dr. Etcoff’s report and made sure that Mr. Chappell was testifying
to the same information that he gave Etcoff. Counsel should have additionally
prepared Mr. Chappell for the vigorous cross-examination that was going to follow Mr.
Chappell’s direct testimony.

63. Trial counsel’s failure to adequately prepare their own client fell below
objective standards of reasonableness. Hart, 174 F.3d 1067 (deficient performance for
failing to present available corroboration for client’s girlfriend’s testimony); Brown v.
Mevers, 137 F.3d 1154, 1156-57 (9th Cir. 1998) (deficient performance for failing to
investigate and present alibi evidence that would have corroborated defendant’s

testimony).

4. Trial counsel were ineffective for failing to support Mr.
Chappell’s testimony that he lived at the trailer and thus could
not have committed an act of burglary

64. The State’s theory of the case was that Ms. Panos had broken up with Mr.
Chappell at some point prior to the day of the offense, and on the morning of the offense,
Mr. Chappell broke into Ms. Panos’s trailer with the intent to either kill her or rob her
or rape her, thereby committing burglary. Mr. Chappell testified, however, that he
lived with Ms. Panos, and he entered the trailer that morning with permission and no
11l intentions.

65. Trial counsel ineffectively failed to investigate and present evidence to
support Mr. Chappell’s testimony that he lived with Ms. Panos at the time of the
killing. A constitutionally adequate investigation would have revealed Wilfred Gloster,
Jr. Ex. 93. Mr. Gloster was a friend of Ms. Panos’—the two meet in Tucson 1n 1990 or
1991. Ex. 93 at 491-2. Gloster moved to Las Vegas in 1992 and came into contact

again with Ms. Panos in late 1994. Id. at 3. Ms. Panos told Gloster that she had
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moved Mr. Chappell to Las Vegas to be with her and that he was living with her in the
trailer. Id. at 95.

66. Mr. Gloster spent a night at Ms. Panos’s trailer (at the request of Ms.
Panos’s then—roommate, Clare McGuire). In the middle of the night Gloster heard a
noise and went to investigate. Ex. 93 at 6. Gloster found Mr. Chappell removing a
window screen and attempting to enter the trailer through a window. Id. Gloster
forced Mr. Chappell outside and the police were contacted. Id. The police later told
Gloster that Mr. Chappell was still listed as a resident at the trailer and that he had a
right to enter the home. Id.

67. After that incident, Gloster told Ms. Panos to fill out the paperwork to
remove Mr. Chappell’s name as a resident of the trailer. To Gloster’s knowledge, Ms.
Panos never removed Mr. Chappell’s name and, at the time of the killing, he was still
an official resident of the trailer. Ex. 93 at 47; see also Ex. 167 at 10 (Dina
Richardson); Ex. 166 at 412 (Rosemary Pacheco); Ex. 105 at 198-9 (Clare McGuire).

68. Counsel also did not need to look any further than their client’s own court
file for proof he lived at the trailer. A letter from the City of Las Vegas Municipal
Court, dated August 1995 informing Mr. Chappell of a resetting of his court date, was
addressed to Mr. Chappell’s home—that being the trailer he shared with Ms. Panos.
See Ex. 144. Trial counsel’s failure to use evidence in the court file to undermine the
State’s argument that Mr. Chappell broke into Ms. Panos’s trailer fell below objective
standards of reasonableness.

69. Ifdefense counsel had investigated Mr. Chappell’s residency at the trailer,
they could have presented evidence that supported Mr. Chappell’s testimony that he
lived there. Such evidence could have proven that Mr. Chappell was not guilty of
burglary because, under Nevada law, one cannot be convicted of burglarizing his own

home. See State v. White, 330 P.3d 482, 485-86 (Nev. 2014); following People v. Gauze,

542 P.2d 1365, 1366 (Cal. 1975). It would also have generally undermined the State’s
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theory of the case while corroborating Mr. Chappell’s theory. Counsel’s actions were

clearly deficient.

5. Trial counsel were ineffective for failing to interview Deborah
Turner

70. Deborah Turner was a witness for the State and offered very damaging
testimony against Mr. Chappell.

71. Ms. Turner, who was nineteen years old at the time of trial, lived at the
Vera Johnson housing project, where Mr. Chappell occasionally hung out. Ms. Turner
knew Mr. Chappell as “Hip Hop” because he was always dancing around with his radio.
According to Ms. Turner, Mr. Chappell, who was a “crack head,” typically rented out
Ms. Panos’s vehicle to residents of the housing project in exchange for money or crack
cocaine. Ex. 133 at 14-16, 27.

72.  On the evening of August 31, 1995 (presumably after Mr. Chappell killed
Ms. Panos), Ms. Turner saw Mr. Chappell at the housing project driving Ms. Panos’s
car. Mr. Chappell was selling shrimp and pie to residents of the housing project and
renting out Ms. Panos’s vehicle for $15. According to Ms. Turner, Mr. Chappell was
joking and dancing around that evening as he normally did, and was acting normally.
Ex. 134 at 17-21. Unprompted, Ms. Turner testified that her reason for coming forward
was she felt it was the right thing to do and she was not a “snitch.” Ex. 134 at 23 (“I'm
not no snitch or nothing”).

73. Ms. Turner’s testimony was unimpeached at trial because counsel failed
to investigate and interview Turner. If counsel had, they would have learned that Ms.
Turner had multiple felony charges pending against her at the time of Mr. Chappell’s
trial and received a possible benefit in exchange for her testimony. See Ex. 118 at §13;
Ex. 120 at Y10.

74.  Ms. Turner was arrested for robbery with a deadly weapon on August 30,

1996. According to records, Turner arrived at a 7-Eleven store where her friend worked

37

AA00220




O M =1 o Ot R W N R

B D DN N N NN N H = e e e s
1 O Ot = W N = O © 0o =1 o Ot e W N = O

“dressed as a man and . . . jumped the counter and initiated the robbery.” Ex. 314 at 5.
Ms. Turner was not formally charged in district court until September 13, 1996, when
an information was filed charging her with conspiracy to commit robbery and
attempted robbery. Ex. 310. She pled guilty three days later. Ex. 311.

75. Ms. Turner’s sentencing was originally set for November of 1996, but
because Turner did not appear, her sentencing did not take place until April 30, 1997.
Ex. 314; Ex. 312; Ex. R. Ms. Turner faced a maximum sentence of six years for the
conspiracy charge and ten years for the attempted robbery charge, which potentially
exposed her to a sentence of sixteen years. Ex. 311. However, Ms. Turner was
sentenced to only twelve to thirty-six months for the conspiracy charge and twelve to
forty-eight months for the attempt robbery charge, to run concurrently. Ex. 314; Ex.
312. Thus, the maximum time that Turner would serve was four years as opposed to
the sixteen she could have faced. See Ex. 313; Ex. 314.

76. Also, Ms. Turner’s sentence was more lenient than that of her co-
defendant, Tommie Turner, who was sentenced to twenty-eight to seventy-two months,
despite the fact that Tommie Turner was nothing more than the lookout and Ms.
Turner was the primary actor. Ex. 314. Therefore, there 1s evidence to suggest that
Ms. Turner received a benefit. This i1s bolstered by the fact that she was paid witness
fees for three days of testimony, despite the fact that she testified for only one of those
days. Ex. 315.

77. The fact that Ms. Turner pled guilty to two serious felonies less than a
month prior to her testimony in Mr. Chappell’s case, and was awaiting sentencing, was
relevant impeachment information for trial counsel to have known. Assuming the

information about Ms. Turner’s case was contained in the State’s open file and trial
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counsel failed to impeach her with that information, trial counsel was 1neffective.1¢ Ex.

118 at 413; Ex. 120 at 910; see Reynoso v. Giurbino, 462 F.3d 1099, 1120 (9th Cir.

2006).

6. Trial counsel were ineffective for failing to conduct a full
neuropsychological evaluation of Mr. Chappell

78. Trial counsel never asked their only mental health expert, Dr. Etcoff, to
perform a full neuropsychological battery of Mr. Chappell. Nor did defense counsel
indicate to Dr. Etcoff that Mr. Chappell might suffer from brain damage.

79.  Due to his inexperience, at the time of Mr. Chappell’s trial, counsel knew
very little about neuropsychological testing or how to determine if a client suffered from
brain damage. Specifically, counsel did not know what kinds of testing to request from
Dr. Etcoff, nor did counsel intentionally limit the testing the expert conducted. Ex. 118
at 19; Ex. 120 at §7. Counsel believed that the I1Q testing and personality testing was
sufficient to reveal any relevant mental disorders. Counsel understands now that it
was not. Id. Counsel admits that there was no strategic reason for failing to request
that Dr. Etcoff perform a full neuropsychological evaluation of Mr. Chappell. Id.

80. Counsel’s failure to request that Dr. Etcoff perform a neuropsychological
evaluation amounted to deficient performance as it deprived Mr. Chappell of evidence
to support a mental state defense: Mr. Chappell lacked the intent to commait first degree
murder. See ABA Guideline 11.4.1(D)(7), 11.8.6(B)(8).

81. Counsel requested Dr. Etcoff testify at the guilt-phase regarding Mr.
Chappell’s to intent to kill Ms. Panos based upon Mr. Chappell’s mental health. Ex. 85

at §11. However, counsel did not give Dr. Etcoff the necessary materials to support his

16 The Clark County District Attorney’s Office has refused Mr. Chappell’s
request to review their file. Ex., 293. If it turns out that information concerning
Deborah Turner’s 1996 felony conviction is not contained within the CCDA’s open file,
then there 1s a potential, as yet undiscovered, claim that the State violated its
constitutional disclosure obligations under Brady v. Maryland, 373 U.S. 83 (1963), and
knowingly presented false testimony under Napue v. Illinois, 360 U.S. 264 (1959). See
Claim Fifteen, post.
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testimony that Mr. Chappell lacked “free will” in his decision to kill Ms. Panos. Ex. 85
at §15.

82.  If counsel had asked Dr. Etcoff to conduct a neuropsychological battery,
Dr. Etcoff would have found that Mr. Chappell suffered from brain impairment in
several domains in functioning, all indicative of possible organic brain damage. Ex. 85
at 4914-15. Thus, the results of that testing, would have greatly supported Dr. Etcoff’s
testimony. Ex. 85 at 14.

83. Mr. Chappell too could have been diagnosed with Cognitive Disorder,
NOS, a mental disease or defect. Ex. 88 at 24; Ex. 87 at 3, 12.

84. A full neuropsychological examination would have uncovered the need for
a quantitative electroencephalogram analysis (QEEG) to be performed. Ex. 100; Ex.
89. A qEEG compares surface measurements of brain electrical activity to a normative
database, digitally analyzing various aspects of brain function including electrical
power, asymmetry, coherence, and phase lag between regions of the brain. Ex. 89 at
22.

85. Mr. Chappell’s qEEG indicated abnormalities in the frontal and limbic
lobes of the brain, and in patterns which are suggestive of reduced speed and efficiency
of information processing. Ex. 89 at 22. The abnormal qEEG indicates a more scientific
sign of brain damage and dysfunction. Id. at 22-23.

86. Counsel was ineffective 1in their failure to request their only expert to
conduct a neuropsychological evaluation of Mr. Chappell, especially in light of the fact
counsel requested their mental health expert opine about Mr. Chappell’s intent without

doing a reasonable investigation.

7. Trial counsel were ineffective for failing to investigate FASD

87. Counsel provided ineffective assistance to Mr. Chappell, in failing to

investigate and discover crucial evidence pertaining to FASD/ARND, which could have
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been presented to Mr. Chappell’s jury as evidence of Mr. Chappell’s inability to form
the mental states necessary for conviction of the charged offenses.
88.  Although an attorney is not required to be in a position to diagnose a

medical condition in the absence of any indicators, see Clark v. Mitchell, 425 F.3d 270,

286 (6th Cir. 2005), that does not excuse an attorney’s deficient performance when red
flags alert him to the possibility of such an issue. In addition, while a reasonable
strategy not to investigate further when based on “sound assumptions” will not be
faulted, “[c]ounsel can hardly be said to have made a strategic choice against pursuing
a certain line of investigation when s/he has not yet obtained the facts on which such a

decision could be made.” Kenley v. Armontrout, 937 F.2d 1298, 1308 (8th Cir. 1991)

(quoting Chambers v. Armontrout, 907 F.2d 825, 835 (8th Cir. 1990)); Williams v.

Woodford, 384 F.3d 567, 610 (9th Cir, 2002), citing Strickland, 466 U.S. at 690-91.

89. Alcohol Related Neurodevelopmental Disorder (ARND) is a medical
condition that falls under the Fetal Alcohol Spectrum Disorder (FASD) umbrella. Ex.
88 at 1; Ex. 89. Fetal Alcohol Syndrome (FAS) was first identified in the United States
in 1973. Id. at 5. “By 1977 a health advisory was i1ssued by the National Institute of
Alcohol Abuse and Alcoholism to medical practitioners about the dangers of alcohol
during pregnancy.” Id. “By 1978, the U.S. Congress was so alarmed about the birth
defects due to FAS that it mandated a status report on the condition—Third Special
Report to Congress on Alcohol and Health: Fetal Alcohol Syndrome—which was
published jointly by the Department of Health and Human Services (HHS) and the
National Institute on Alcoholism and Alcohol Abuse (NIAAA).” Ex. 88 at 1.

90. Since its identification 1n the United States over four decades ago, FAS
always has involved three categories of diagnostic criteria: growth deficiency in height
and/or weight, dysmorphic facial characteristics, and central nervous system (CNS)
abnormalities. Ex. 88 at 5. By 1989, the diagnostic criteria for FAS were: (a) prenatal

and/or postnatal growth retardation determined by weight and/or length below the
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10th percentile; (b) a characteristic face with short palpebral fissures, thin upper lip,
and elongated flattened midface and philtrum; and (c) CNS involvement, including
neurological abnormalities, developmental delays, behavioral dysfunction, intellectual
impairment, and skull or brain malformations. Id. Those with CNS abnormalities and
prenatal alcohol exposure histories who did not display the external physical signs of
FAS (i.e., facial abnormalities and growth deficits) were diagnosed with Fetal Alcohol
Effect(s) (FAE). Similar to FAS with respect to the CNS criterion, an FAE diagnosis
required some cognitive deficits plus a history of prenatal alcohol exposure. As there
was no difference between the brain damage in FAS versus FAE, those with FAE
tended to show the same functional impairments and behavior problems as those with
FAS. Id. at 5-6.

91. By 1996, the time of Mr. Chappell’s trial, there was a great deal of
information known in the legal field about the nature and cause of FASD, including
that alcohol caused serious birth defects that affect executive control and lifelong
adaptive functioning. Ex. 88 at 2, 7. Specifically, in April 1996, the Institute of
Medicine (IOM) published diagnostic criteria for FAS. These criteria included
diagnostic criteria for five conditions under the FASD umbrella: FAS with confirmed
prenatal exposure, FAS without confirmed prenatal exposure, Partial FAS, ARND, and
Alcohol Related Birth Defects. With the 1996 IOM publication, original terminology
(e.g., “FAE”) began to be replaced with newer terms such as “Partial FAS” and “ARND.”
Eventually, experts began to promulgate the umbrella term “Fetal Alcohol Spectrum
Disorders (FASD)” as an inclusive term for all IOM diagnostic categories. Id. at 6.
Thus, in 1996, Mr. Chappell could have been diagnosed with either FAE or ARND. Id.

92. It was also known in 1996 that, because of pervasive brain damage in
FASD, individuals diagnosed with FASD were at high risk to commit crimes in

unstructured contexts involving high stress and or unexpected events. Ex. 88 at 4.
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93. Here, at the time of the 1996 trial, counsel knew from various sources,
including Mr. Chappell’s grandmother, Mr. Chappell’s maternal aunt, Mr. Chappell’s
former Lansing probation officer, Mr. Chappell’s own mental health expert Dr. Etcoff,
and from school and juvenile records, that Mr. Chappell’s mother drank and took drugs
during her pregnancy with Mr. Chappell, that Mr. Chappell suffered from some sort of
learning disability/mental slowness, and that Mr. Chappell suffered from
developmental disorders that stemmed from neurological origins (brain damage). See
Ex. 182; Ex. 181; Ex. 88 at 10-12, 23-24; Ex. 118 at §7; Ex. 120 at 15; Ex. 265, Ex. 181.
All of this information should have alerted counsel to the need to investigate and
present evidence of FASD as 1t related to Mr. Chappell. Ex. 88 at 23-24.

94. However, counsel never hired an expert to evaluate Mr. Chappell for
FASD. And while counsel made a motion to continue the trial to investigate FASD,
counsel withdrew that motion without conducting such an investigation. Ex. 118 at
918; Ex. 120 at 96. Counsel had no strategic reason for failing to investigate, develop,
and present evidence that Mr. Chappell suffered from FASD. Ex. 118 at 47; Ex. 120 at
915.

95. If counsel had hired such experts, counsel would have discovered that Mr.
Chappell suffers from FASD, specifically ARND and/or FAE. See Ex. 89; Ex. 87; Ex.
88. And as will be explained in detail below, such a diagnosis would have given counsel
the opportunity to present evidence that, because of this medical condition, Mr.
Chappell’s ARND would have influenced his ability to control his actions at the time of
the crime (he did not have the requisite intent to commit first degree murder), and that
Mr. Chappell’s prior acts of domestic violence against Ms. Panos were due in part to
his FASD. Ex. 88 at 24-33; Ex. 118 at 47; Ex. 120 at 5.

96. Dr. Etcoff, the defense’s only mental health expert, was not an expert in

FASD. Ex. 85 at 416. And while Dr. Etcoff does not remember being asked about
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FASD by defense counsel, he would have informed counsel that they needed to retain
an expert with knowledge 1n this field. Id.

97. Had Mr. Chappell’s trial counsel requested, investigated, developed and
presented this crucial information, it is reasonably likely that Mr. Chappell would not
have been convicted of first degree murder. Trial counsel, however, never requested a
mental health professional perform a thorough and timely neuropsychological
evaluation of Mr. Chappell. Instead, counsel retained Dr. Etcoff to evaluate Mr.
Chappell for purposes of mitigation. In turn, Dr. Etcoff conducted a cursory review of
Mr. Chappell’s IQ and mental health, which failed to uncover evidence of ARND, an
area which Dr. Etcoff was not qualified to offer an opinion.

98. Counsel’s failure to have experts evaluate and diagnose Mr. Chappell for

ARND was prejudicial to Mr. Chappell’s guilt phase case.

D. As a result of trial counsel’s ineffective failure to investigate and
prepare for the guilt phase of trial, their defense was weak, not
compelling, and easily discredited

99. In their case-in-chief, the State presented evidence suggesting Mr.
Chappell regularly inflicted domestic violence against Ms. Panos; that Mr. Chappell
followed Ms. Panos from city to city despite her desire to leave him behind; that Ms.
Panos lived in fear of Mr. Chappell; that Mr. Chappell did not live with Ms. Panos in
Las Vegas; that Mr. Chappell had threatened to exact some sort of revenge on Ms.
Panos as soon as he was released from the Clark County Jail; and that Ms. Panos had
broken up with Mr. Chappell and decided to leave the trailer before his release from
jail so that he could not locate her. See Ex. 132 at 53 et seq. (testimony of Lisa Duran);
Ex. 135 at 33 et seq. (testimony of Dina Freeman); Ex. 135 at 60 et seq. (testimony of
Jeri Earnst); Ex. 135 at 83 et seq. (testimony of Daniel Giersdorf); Ex. 135 at 91 et seq.
(testimony of Tanya Hobson); Ex. 135 at 107 et seq. (testimony of Allen Williams); and
Ex. 135 at 111 et seq. (testimony of Shirry Smith). The State argued that this evidence

supported its theory that the killing of Ms. Panos amounted to either willful, deliberate,
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and premediated first degree murder or first degree felony-murder. Ex. 142 at 94-95,
98-109.

100. On the other hand, Mr. Chappell’s defense at the guilt phase was that he
killed Ms. Panos during a jealous rage, making the crime one of voluntary
manslaughter or, at most, second-degree murder. The defense presented evidence that
Ms. Panos and Mr. Chappell had a history of fighting, breaking up, and getting back
together; that Mr. Chappell moved to Tucson and Las Vegas at the behest of Ms. Panos;
that Mr. Chappell lived at the trailer with Ms. Panos and considered it his home; that
Mr. Chappell and Ms. Panos were reconciling on the August day Mr. Chappell was
released from jail; and that Mr. Chappell’s killing of Ms. Panos was done 1n a fit of
jealousy upon learning that she was seeing another man. All of the defense evidence,
however, came solely through the testimony of Mr. Chappell himself, and counsel
offered no other evidence to corroborate Mr. Chappell’s version of events over that of

the State’s version.

1. James Chappell’s testimony
101. Mr. Chappell testified on his own behalf. Ex. 137 at 17. Generally, Mr.

Chappell testified about growing up in Lansing; how he met Ms. Panos: how Ms.
Panos’s parents were against Mr. Chappell and their daughter being together; how Ms.
Panos’s parents were racist; how he and Ms. Panos had three children together; what
happened during their ten-year relationship; and what happened the day he killed Ms.
Panos.

102. Specifically, Mr. Chappell testified as follows: Mr. Chappell met Ms.
Panos while the two were in high school in Lansing. Ms. Panos’s parents were racist
and did not approve of their daughter dating Mr. Chappell. Mr. Chappell and Ms.
Panos had to hide their relationship from Ms. Panos’s parents. In 1988, Ms. Panos

became pregnant with Mr. Chappell’s first child. Ex. 137 at 17-19.
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103. After the child was born, Ms. Panos’s parents moved to Tucson, Arizona.
They told their daughter that she could not move with them unless she gave up the
baby for adoption. A few months later Ms. Panos’s parents relented and Ms. Panos and
her daughter moved to Tucson. Ex. 137 at 21-22.

104. While 1n Tucson, Ms. Panos had to hide from her parents that she was
still in communication with Mr. Chappell, who was still in Michigan. Ms. Panos later
visited Michigan where she became pregnant again by Mr. Chappell. Ms. Panos
returned to Tucson and sent for Mr. Chappell, paying for his air travel to Arizona. The
two lived in Ms. Panos’s parents’ home, unbeknownst to the parents who were visiting
Michigan. When her parents returned to Tucson, Ms. Panos rented Mr. Chappell a
furnished studio. Eventually, Ms. Panos’s parents found out Mr. Chappell was in
Tucson and Ms. Panos and her children moved into a two-bedroom apartment with Mr.
Chappell. Ex. 137 at 21-26.

105. At some point Mr. Chappell moved back to Michigan to get away from Ms.
Panos’s parents. Ms. Panos paid for Mr. Chappell’s ticket back to Michigan. But Ms.
Panos wanted Mr. Chappell to return to Tucson and so he did. Ms. Panos became
pregnant again and the two had their third child together. Ex. 137 at 27-29.

106. Mr. Chappell had many low paying jobs that he usually could not hold
onto for long. Ms. Panos, on the other hand, always worked. While in Tucson, Mr.
Chappell used drugs in about the same amount he did in Lansing. His drugs of choice
were marijuana and cocaine. Ex. 137 at 31-32. Mr. Chappell admitted to hitting Ms.
Panos while living in Tucson. Id. at 31-32.

107. Mr. Chappell and Ms. Panos visited Las Vegas for a week—finding jobs
and a place to live—and then returned to Tucson where they packed and permanently
left for Las Vegas. Mr. Chappell lost his new job in Las Vegas, and he and Ms. Panos

decided he would stay at home with the children while she worked. Ex. 137 at 33-36.
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Mr. Chappell continued to use drugs in Las Vegas and began to hang out at the Vera
Johnson housing project. Id. at 36.

108. Mr. Chappell admitted to domestic violence with Ms. Panos, including an
episode where he argued with Ms. Panos and threw a cup, breaking her nose, and an
incident where he pinned Ms. Panos to the bed and showed her a knife. He was later
arrested for that incident and jailed from the end of February until mid-May of 1995.
When he got out of jail, Ms. Panos picked him up and brought him home. Ex. 137 at
37-40. Mr. Chappell went back to jail for another domestic battery against Ms. Panos
in June, for a week. Id. at 40. Mr. Chappell then returned to jail on June 26 and was
released on August 31. Id.

109. During this last time 1n jail, Ms. Panos accepted Mr. Chappell’s phone
calls. During these calls, Ms. Panos never told Mr. Chappell that the relationship was
over. Ex. 137 at 40. Mr. Chappell, however, suspected something was wrong because
Ms. Panos never visited him, and sometimes when he called Ms. Panos, strange men
would answer the phone and Mr. Chappell could hear music and various other voices
in the background. Id. at 41.

110. Mr. Chappell described the events of August 31, 1995, the day he was
released from jail and killed Ms. Panos. Mr. Chappell went to the Vera Johnson
housing project where he talked to some friends, borrowed a bicycle, and then went
home to see Ms. Panos and his children. Mr. Chappell telephoned home twice and no
one answered. Because he lost his key, when he got to the house, he climbed through
a window, thinking no one was home. Mr. Chappell had climbed through windows in
residences he and Ms. Panos had shared in Michigan and Arizona, so he did not believe
there was anything wrong with doing the same thing in their Las Vegas home. Ex. 137
at 45-47.

111. Ms. Panos was, 1in fact, home and helped Mr. Chappell through the

window. The two talked and then began to have sexual intercourse during which Mr.
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Chappell stopped before ejaculating because he believed that Ms. Panos had been with
someone else based on the condition of her vagina. Mr. Chappell accused Ms. Panos of
being with other men, which Ms. Panos denied. Ms. Panos then performed oral sex on
Mzr. Chappell. Ex. 137 at 47-50. Afterwards, they both dressed and left to pick up the
children at day care. Id. at 50-51.

112. It was when Mr. Chappell found a love letter from another man in Ms.
Panos’s car that Mr. Chappell went into a rage, dragged Ms. Panos back into the house,
and killed her. During this time, Mr. Chappell blacked out and did not come back to
reality until after he had stabbed Ms. Panos. Ex. 137 at 54-56. Mr. Chappell then left
the trailer, not realizing that he had killed Ms. Panos. Id. at 57-58. Mr. Chappell did
not ransack their bedroom nor did he take anything. Id. at 59.

113. As explained below, if counsel had performed the necessary investigation
required of capital counsel, the jurors would have heard from witnesses, other than Mr.
Chappell, who would have lent support and credibility to Mr. Chappell’s version of
events. Unfortunately for Mr. Chappell, these witnesses were never investigated,
interviewed, or called to the stand to testify on Mr. Chappell’s behalf as will be

explained below.

2. Dr. Etcoff’s testimony
114. Dr. Etcoff was called as the defense’s final witness at the guilt phase. Ex.

142 at 3. Mr. Brooks decided to call Dr. Etcoff at the guilt phase because he felt the
limited testing explained why Mr. Chappell killed Ms. Panos. According to Mr. Brooks,
the defense wanted to show that Mr. Chappell loved Ms. Panos, his concept of self was
“wrapped up”’ with Ms. Panos, Mr. Chappell was prone to rage when confronted with
the 1dea that Ms. Panos was cheating on him, and his fear of losing Ms. Panos was the
most important fear in his life. See Ex. 85 at 11

115. On direct examination, Dr. Etcoff testified generally to the following. Ex.
142 at 3.
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116. Dr. Etcoff spoke to Mr. Chappell about his childhood. Mr. Chappell was
Dr. Etcoff’s only source of information on this topic, although Mr. Chappell’s school
records corroborated some of Mr. Chappell’s information. Ex. 142 at 14-15.

117. Mr. Chappell received a full-scale I1Q of 80 on the WAIS, which was
considered to be at the bottom of the low average range of intelligence. Ex. 142 at 17-
18. While Mr. Chappell’s performance I1Q was 91, which was considered average, his
verbal IQ of 77 was classified as being in the borderline range for intellectual
disability.1? This meant that Mr. Chappell was very diminished in his intellectual
capabilities, had difficulty thinking in words, and had poor language skills. Id. at 18-
19.

118. Dr. Etcoff opined that the WAIS scores and Mr. Chappell’s educational
records indicated that Mr. Chappell would have been, as a child, eligible for a diagnosis
of receptive language disorder. Ex. 142 at 19-20. According to Dr. Etcoff, children who
suffer from language abnormalities tend to become easily frustrated because they do
not understand what 1s being said or what 1s expected of them, get into trouble, and
tend to be aggressive in adolescence and adulthood. Id. at 20.

119. Mr. Chappell’s scores on the WAIS also showed that his spelling skills
were low average and his math skills demonstrated he had a learning disability. Ex.
142 at 21-22.

120. The personality test given to Mr. Chappell showed that, among other
things, Mr. Chappell was socially awkward, introverted, mistrustful of others,
frightened to be rejected and humiliated, and suffered from low self-worth. The

personality test also showed that Mr. Chappell suffered from Borderline Personality

17 While Dr. Etcoff referred to “mental retardation” in his 1996 testimony, the
current terminology 1s “Intellectual Disability.” See Hall v. Florida, 134 S. Ct. 1986,
1990 (2014) (“Previous opinions of this Court have employed the term ‘mental
retardation.’ This opinion uses the term ‘intellectual disability’ to describe the identical
phenomenon.”).
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Characteristic Disorder. According to Dr. Etcoff, Mr. Chappell had no sense of self and
relied upon others to take care of him. Ex. 142 at 22-25. For Mr. Chappell, Ms. Panos
was the person he became attached to. Id. at 25-26.

121. According to Dr. Etcoff, due to Mr. Chappell’s low verbal IQ, his childhood
experiences, and personality disorder, Mr. Chappell would inevitably have paranoid
thoughts and be out of touch with reality. Ex. 142 at 28.

122. Dr. Etcoff discussed with Mr. Chappell his substance abuse, including
that Mr. Chappell became dependent on cocaine around 1992 after a history of using
marijuana and cocaine socially and recreationally during his late teenage years. Ex.
142 at 28-29. Two classic symptoms of cocaine dependence, according to Dr. Etcoff, are
aggressive behaviors and paranoid thoughts. Id. at 29.

123. Dr. Etcoff also discussed with Mr. Chappell his relationship with Ms.
Panos, describing it as a “rocky road” and admitting that he had hit Ms. Panos in the
past. Ex. 142 at 29-30. Mr. Chappell also discussed being jailed for shoplifting, which,
according to Dr. Etcoff, was common for people who use cocaine. Id. at 33.

124. Dr. Etcoff recounted his conversation with Mr. Chappell about the events
leading to the killing, including Mr. Chappell’s paranoid thoughts that Ms. Panos was
sleeping with other men. Mr. Chappell informed Dr. Etcoff that he had not intended
to harm Ms. Panos when he arrived at the trailer. It was the finding of the letter and
the realization that Ms. Panos had been with another man that caused him to kill her,
although he did not remember doing so. Ex. 142 at 32-37.

125. Dr. Etcoff testified that Mr. Chappell was severely learning disabled and
pointed to past school records for support. Dr. Etcoff also relied on an earlier school
psychologist’s report that described Mr. Chappell as having low self-concept,
depression, few coping skills, low self-image, poor problem-solving skills, and difficulty

completing assignments. Ex. 142 at 38-41.
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126. Dr. Etcoff stated that Mr. Chappell probably met the criteria for Attention
Deficit Hyperactivity Disorder. Finally, Dr. Etcoff opined that everyone in life does not
have the same level of “free will.” The fact that Mr. Chappell had low verbal 1Q,
experienced a difficult childhood, and was diagnosed with specific personality disorders
all lowered his ability to make choices. Id. at 43-44.

127. However, what was absent from Dr. Etcoff’s testimony was any evidence
that Mr. Chappell suffered from FASD/ARND. This 1s because Dr. Etcoff was never
told that there were at least nine witnesses who could have testified to Mr. Chappell’s
mother’s use of alcohol, drugs, and/or cigarettes during her pregnancy with Mr.
Chappell: James Wells (Ex. 60 at Y4 (drugs)); Willie Chappell, Sr. (Ex. 74 at [Y6-7
(alcohol and cigarettes)); William Bonds (Ex. 71 at 6 (alcohol and drugs)); William
Moore (Ex. 72 at 94 (alcohol and drugs)); Rose Wells-Canon (Ex. 67 at 910 (alcohol and
drugs)); Sharon Axam (Ex. 68 at 414 (drugs); Georgette Sneed (Ex. 57 at 412 (heroin
and alcohol); and Myra Chappell-King (Ex. 64 at 3 (heroin and alcohol); Louise
Underwood (Ex. 330 at 49 20-21). For that matter, Sharon Axam was already a
defense witness at the guilt-phase. See Ex. 140 at 58 et seq.18

128. If counsel had conducted an objectively reasonable investigation, as
expected of capital counsel, Hart, 174 F.3d at 1070, they would have had supporting
evidence to pursue a FASD diagnosis.

129. Furthermore, Dr. Etcoff was not an expert in FASD and thus, was not
even the proper expert to offer this medical diagnosis. Ex. 85 at 416. Because the one
expert who testified at Mr. Chappell’s trial failed to present the most important
evidence regarding Mr. Chappell’s lack of mental state to commit first-degree murder,

the jury was never given any evidence to reject the State’s case.

18 Tt 1s probable that counsel also could have questioned Mr. Chappell’s
grandmother, Clara Axam about her daughter’s drinking and drug use during her
pregnancy with Mr. Chappell. Ms. Axam testified at the penalty trial showing that she
was available to counsel. See Ex. 140 at 53 et. seq.
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130. If they had, it 1s reasonably probable Mr. Chappell would have been

convicted of voluntary manslaughter or at the very worst, second-degree murder.

E. There is a reasonable probability of a more favorable outcome if trial
counsel had performed effectively

131. If trial counsel had performed effectively and not stipulated to Mr.
Chappell’s killing of Ms. Panos, the State would have been held to its burden of proof.
If trial counsel had performed effectively, they could have challenged the State’s
witnesses and presented compelling testimony to corroborate Mr. Chappell’s
testimony. And if trial counsel had performed effectively, they could have presented
evidence that Mr. Chappell suffered from both a medical defect (FASD) and a mental
health defect (Cognitive Disorder, NOS), demonstrating that Mr. Chappell could not
have formed the intent to commait capital murder. This evidence, too, would have gone
a long way in explaining Mr. Chappell’s incidents of domestic violence against Ms.
Panos. The cumulative effect of the aforementioned 1instances of deficient performance

prejudiced Mr. Chappell.
1. Medical defect of FASD

[113

132. In a case such as this, where “the only reasonable and available defense
strategy requires consultation with experts or introduction of expert evidence,” failure
to consult with and present the testimony of necessary experts amounts to ineffective

assistance of counsel. Hinton v. Alabama, 134 S. Ct. 1081, 1088 (2014). Here, if counsel

had performed effectively, the jury would have heard that Mr. Chappell suffered from
Fetal Alcohol Spectrum Disorder (FASD) — and specifically, Alcohol Related
Neurodevelopmental Disorder (ARND). The jury would have also heard that, because
of this medical diagnosis, Mr. Chappell was unable to form the intent to commait first-
degree murder and his prior bad act evidence would have been put in context.

133. Mr. Chappell has been diagnosed with both a medical defect, ARND,

which falls under the FASD umbrella, and a mental health defect, Cognitive Disorder,
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NOS (which is part of the FASD diagnosis). See Ex. 89; Ex. 88; 87; Ex. 100. It is likely
that Mr. Chappell’s ARND and Cognitive Disorder, NOS influenced his ability to
control his actions at the time he killed Ms. Panos. Both conditions also played a role
in Mr. Chappell’s use of domestic violence against Ms. Panos. Unfortunately the jury
never heard this evidence.

134. Neuropsychological testing shows that Mr. Chappell has deficits in six
broad cognitive domains: academic achievement; learning and memory, visuospatial
construction and organization; attention; processing speed; and executive functioning.
Ex. 88 at 24-25. In addition to these, testing and witness assessments have shown
deficits 1n three adaptive domains: communication, daily living skills, and
socialization. Id. at 25. Mr. Chappell’s neuropsychological profile thus meets both the
Centers for Disease Control and the IOM’s diagnostic guidelines for FASD. Id.; Ex. 89
at 20-21.

135. Most importantly, testing related to Mr. Chappell’s executive functioning
skills show that in a “real world” setting, Mr. Chappell’s adaptive functioning is
moderately impaired, which 1s consistent with a diagnosis of FASD. This 1s important
because, in non-routine real world situations involving minimal structure, Mr.
Chappell’s adaptive behavior resembles that of an individual with intellectual
disabilities. Ex. 88 at 30. Furthermore, research has shown that it 1s executive
functioning rather than IQ that determines behavior in unstructured settings. Thus,
Mr. Chappell’s numerous deficits in executive functioning—rather than his IQ—
determines his coping capacity. Id. at 29.

136. Individuals with FASD, like Mr. Chappell, have “life course” difficulties
due to executive dysfunction. Ex. 88 at 30. And childhood adversity, like Mr.
Chappell’s—including his mother’s use of drugs and alcohol in utero; his mother’s
death; the absence of a father figure; being raised in a neighborhood of violence, drugs,

and marked poverty; and being brought up 1n an environment of extreme physical and
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emotional abuse and neglect—interact with executive dysfunction to increase the risk
of a negative developmental trajectory, including trouble with law enforcement and
substance abuse. Id. at 30-31.

137. Research shows the negative 1mpact of executive dysfunction in
individuals with FASD on behaviors implicated in offense conduct. These behaviors
include lack of impulse control, trouble thinking of consequences, difficulty connecting
cause and effect planning, problems in empathizing and taking responsibility, inability
to delay gratification and making sound judgments, poor emotional control, and a
tendency to engage in explosive episodes. Ex. 88 at 31.

138. Specifically related to Mr. Chappell, neuropsychological testing shows his
working memory was significantly impaired. Ex. 88 at 31. Working memory itself 1s
the key executive skill responsible for holding relevant neural information “while
manipulating, synthesizing, and processing it for purposes of completing a task.” Id.
Working memory 1s also where “intentions are formed and planning occurs and at the
same time, where strong urges and emotions are controlled.” “In the legal context,
working memory 1s equivalent to reflection, reasoning, and impulse control.” Id. at 31-
32.

139. Mr. Chappell’s working memory 1s impaired due to his FAS and other
neuropsychological insults. KEven under the best circumstances, Mr. Chappell’s
executive control over his behavior is significantly impaired due to his FASD. Ex. 88
at 32.

140. It was known at the time of trial in 1996 that Mr. Chappell was under
stress at the time of the offense as he perceived Ms. Panos was cheating on him and
was overcome with jealous rage. Ex. 88 at 32; Ex. 135 at 121-22. Individuals with
FASD, like Mr. Chappell, do not have the “cognitive capacity”’ to cope effectively with
stress and other negative emotions. Ex. 88 at 32. The reason for this 1s that alcohol

exposure 1in utero affects formation of the hypothalamic-pituitary-adrenal system in
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the developing fetal brain, which increases sensitivity to stress. Id. As a result, those
with FASD, like Mr. Chappell, are “hard-wired” at birth to be hyper-reactive to stress.
If there 1s also an 1mpaired executive function control, as testing has found in Mr.
Chappell, “the combination of hyper-activity to stress and impaired executive control”
can have a catastrophic consequence when working memory is unable to exert “top-

down control” over intense limbic-drive emotional reactions. Id.; see also Ex. 89 at 22-

23.

141. In this case, if counsel had hired an expert(s) in FASD and had requested
a full neuropsychological evaluation of Mr. Chappell and administered a qEEG19, the
jury would have understood that Mr. Chappell, under intense stress at the time of the
crime, could not have formed the intent to commit first-degree murder or felony
murder. Mr. Chappell’s executive control was severely impaired by his FASD and
neuropsychological impairment and his was unable to control his actions. Ex. 88 at 32-
33; Ex. 100; Ex. 89 at 1-2, 13-14, 18, 23, 27. If the jury had heard this evidence, there
1s a reasonable probability at least one juror would have voted for a conviction of
second-degree murder or voluntary manslaughter, excluding Mr. Chappell from the
death penalty.

142. In that same vein, Mr. Chappell’s impaired executive control would have
similarly influenced his prior domestic abuse of Ms. Panos. Ex. 88 at 32-33. That is to
say, during times of intense negative emotion, like anger, Mr. Chappell’s executive
control impairments would have limited his capacity to control his conduct. If the
jurors would have heard this evidence, they would have understood that Mr. Chappell’s
assaults against Ms. Panos were also a product of Mr. Chappell’'s FASD and
neuropsychological impairments. This explanation would have combatted the State’s

argument that Mr. Chappell was an evil monster and a murderer. Ex. 142 at 80.

19 The administration of a qEEG was available at the time of trial in 1996. See
Ex. 84 at 24.
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Counsel’s failure to present this evidence prejudiced Mr. Chappell and his conviction

should be reversed.

2. Lay witness testimony

143. During the pre-trial investigation, Mr. Chappell had given defense
counsel a list of witnesses that he wished them to interview and call at trial. To those
that counsel interviewed, the questions concentrated on mitigation evidence, not the
long abusive relationship between Mr. Chappell and Ms. Panos. Ex. 109 at 13.
According to defense counsel Brooks, he “had no idea that the trial was going to be all
about the long relationship.” Id.

144. If counsel had investigated lay witnesses (family and friends) who knew
Mr. Chappell, the following evidence would have been presented at trial and thus given
credibility and support to Mr. Chappell and his defense.

a. The Chappell/Panos relationship

145. The State presented a very one-sided portrayal of the relationship
between Mr. Chappell and Ms. Panos, portraying Mr. Chappell as freeloader, serial
abuser, and bad father to his three children. However, the ten-year relationship
between Mr. Chappell and Ms. Panos was much more complicated than that. If counsel
had performed effectively and conducted interviews of witnesses that knew the couple
long-term, there 1s a reasonable probability of a more favorable outcome if the jurors
had heard the following information.

146. Ms. Panos was Mr. Chappell’s only long-term relationship. Ms. Panos and
Mzr. Chappell met in high school and were together from that point until her death. Ex.
59 at 1913, 37-38; Ex. 63 at 10; Ex. 54 at §18; Ex. 562 at 418. Ms. Panos was a shy
person but she seemed to liven up when she was around Mr. Chappell. Ex. 63 at Y10.
Ms. Panos also accepted Mr. Chappell with all his shortcomings, something that other
women did not do. The early years of the relationship between the two were positive

and loving. Ex. 63 at 410; Ex. 70 at 412; Ex. 53 at 436. To some who knew Mr.
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Chappell, 1t appeared that when Ms. Panos and Mr. Chappell became involved, Ms.
Panos picked up where Mr. Chappell’s grandmother left off in caring for Mr. Chappell.
Ex. 61 at 419; Ex. 64 at 946; Ex. 54 at Y18.

147. Ms. Panos’s parents disapproved of the relationship between their
daughter and Mr. Chappell. When they learned that Ms. Panos had been sneaking an
African-American into the family home while they were at work, Ms. Panos’s parents
demanded Ms. Panos give them Mr. Chappell’s name and address. Ms. Panos’s parents
then contacted the police, who later went to Mr. Chappell’s grandmother’s home. When
Mr. Chappell learned the police were looking for him, he became afraid and did not
return home for a number of days. Ex. 59 at §39; Ex. 53 at 436.

148. After some time, Ms. Panos told her parents that she was dating a boy,
but did not tell them the boy was Mr. Chappell. When she finally brought Mr. Chappell
to the house, Mr. Chappell was greeted with hostility and rejection. Ms. Panos’s
parents forbade Ms. Panos from seeing Mr. Chappell again, calling Mr. Chappell a
“nigger” to his face. Ms. Panos’s stepfather said he would “kill that fucking nigger” if
he ever set foot in the house again. Ex. 59 at Y40; see also Ex. 73 at Y43; Ex. 63 at 412;
Ex. 70 at 412. Despite the danger, Mr. Chappell and Ms. Panos continued to see one
another, and Ms. Panos continued to sneak Mr. Chappell into the family home to spend
the night. Ex. 59 at Y40; Ex. 53 at §36.

149. Mr. Chappell was confused by the reaction of Ms. Panos’s parents and
could not understand why they were so angry about the relationship. Mr. Chappell
himself had no concept of this type of prejudice. Ex. 59 at 442; see Ex. 105 at 6.

150. And it was not only Ms. Panos’s parents who made things difficult for the
couple—Mzr. Chappell’s grandmother also created obstacles. When Ms. Panos became
pregnant with her first child with Mr. Chappell, Ms. Panos’s parents made her leave
the family home. But because Mr. Chappell’s grandmother also did not approve of the

relationship, she forbade Ms. Panos from living in her home as well. As a result, Mr.
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Chappell and Ms. Panos were both homeless for a time, living in spare rooms in other
people’s homes. Ex. 59 at 444; Ex. 53 at 4 36.

151. Because Mr. Chappell was only able to get low paying jobs that did not
require much skill or knowledge, Ms. Panos was the bread winner of the family and
Mr. Chappell became the stay-at-home father. Ex. 59 at 946; Ex. 53 at §37. Mr.
Chappell was a loving father to his children and had a great relationship with them.
Mr. Chappell cleaned and fed the children and played with them. Ex. 59 at at §47.

152. Ms. Panos and Mr. Chappell’s relationship was filled with fights, break-
ups, and reconciliations. This happened almost on a weekly basis when the couple
lived in Lansing. Ex. 59 at 4943, 48. During some of these fights, Ms. Panos called
Mr. Chappell a “nigger,” and referred to first born, JP, as Mr. Chappell’s “nigger child.”
Id. at Y43. But Mr. Chappell always returned to Ms. Panos, telling people that he loved
her too much and was completely committed to her. Id. at 943; Ex. 70 at 413. Mr.
Chappell told people that he could not see himself with anyone else because Ms. Panos
was his 1deal woman. Mr. Chappell often said how much he loved Ms. Panos, even
during the bad times in their relationship. Ex. 59 at §50; Ex. 63 413. Mr. Chappell’s
brother Willie could tell Ms. Panos and Mr. Chappell cared for one another and were
1n a loving relationship, despite their problems. Ex. 73 at 4943, 45.

153. Despite their clear affection, their relationship quickly became volatile.
Ms. Panos did not like Mr. Chappell hanging out with his friends in the evening and
was jealous of that. To get back at Mr. Chappell, Ms. Panos would move back in with
her parents for extended periods of time, leaving Mr. Chappell alone in the apartment
with their son, JP. And while Ms. Panos would continue to pay the rent, she would not
pay the utilities and Mr. Chappell and JP would be without heat and a way to cook a
meal. When Ms. Panos was ready to make up, she would return home and have the

utilities restored. Ex. 59 at 4948, 49; Ex. 64 at 949.
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154. On some occasions 1t would be Mr. Chappell who would leave the
relationship because he was so upset about how he was being treated by Ms. Panos.
Ms. Panos would call around to locate Mr. Chappell. When she located Mr. Chappell,
she would promise to buy him gifts to get him to come home. Ex. 59 at 953.

1565. When Ms. Panos’s parents relocated to Tucson, they invited Ms. Panos
and JP to move with them as long as she left Mr. Chappell in Lansing and moved on
with her life. Ms. Panos accepted the invitation but secretly planned to bring Mr.
Chappell out to Arizona. Ex. 59 at 455. Ms. Panos brought Mr. Chappell to Tucson a
few months later and put him in an apartment on the other side of town. But Mr.
Chappell once again was forced to hide his relationship from Ms. Panos’s parents.
Additionally, the fighting between Ms. Panos and Mr. Chappell continued in Tucson,
with Ms. Panos calling Mr. Chappell a “nigger,” threatening to take his child away from
him, or telling him she would no longer give him money. Id. at 4567; Ex. 73 at Y45; Ex.
64 at 949.

156. Terrance Wallace was one of the people who tried to talk Mr. Chappell out
of moving to Tucson to be with Ms. Panos. Ex. 70 at 413. But Mr. Chappell told Wallace

that he had to be with Ms. Panos because he loved her. Id.; see also Ex. 53 at 438; Ex.

61 at 920.

157. The pattern of fighting, breaking up, and getting back together again
continued in Tucson. Ms. Panos would kick Mr. Chappell out of the house, leaving him
with nowhere to go, and then allow him to return a few days later. This happened on
eight to ten occasions while the couple lived in Tucson. Mr. Chappell would stay the
night with a coworker or just wander the streets until morning and hope that Ms.
Panos would let him back in the house. Mr. Chappell’s grandmother eventually sent
Mr. Chappell a plane ticket to come back to Lansing, and Mr. Chappell returned to
Michigan. Ex. 59 at Y57; Ex. 73 at 445; Ex. 105 at Y4.
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158. Despite the urging of his friends to stay in Lansing, Mr. Chappell was
unable to resist. Ms. Panos bought Mr. Chappell a one-way ticket back to Tucson and
Mr. Chappell went back to Ms. Panos. There, the relationship repeated its prior
pattern of fights and reconciliations. Ex. 59 at 9568; Ex. 73 at 49 41, 46. Mr. Chappell
would call his friend James Ford during the fights with Ms. Panos, and Mr. Ford could
often hear Ms. Panos yelling in the background. Ex. 59 at 959.

159. When Mr. Chappell was back in Lansing, Ms. Panos called Mr. Chappell
almost every day and begged him to return. Mr. Chappell told his brother Michael that
he needed to be with Ms. Panos because he loved her and wanted to be a father to their
son. Ex. 63 at 13. Mr. Chappell returned to Tucson.

160. Mr. Chappell’s drug use escalated at some point in Tucson, with Mr.
Chappell becoming dependent on cocaine. At one point Mr. Chappell was smoking
crack cocaine five times a week. Ex. 73 at Y41; Ex. 195 at 45; Ex. 166 at 48; Ex. 167 at
918, Ex. 168 at 6.

161. Sometime 1n 1992, Mr. Chappell called friend Terrance Wallace from
Tucson and again asked for help in returning to Lansing. Ex. 70 at §14: see Ex. 168 at
98. Mr. Wallace sent Mr. Chappell a bus ticket and Mr. Chappell returned to Michigan.
He was heavily abusing drugs in Tucson and felt like he was losing control of his own
life. Id. Mr. Chappell also felt his relationship with Ms. Panos was not working out.
Ms. Panos began calling Mr. Chappell and begging with him to return home, but this
time Mr. Chappell refused. Finally Ms. Panos bribed Mr. Chappell with tickets to a
Bobby Brown concert in Arizona. Ex. 329 at §10. Mr. Chappell went back to Tucson
once again. Ex. 59 at 960.

162. In 1994, Ms. Panos moved to Las Vegas and paid for Mr. Chappell to move
there as well. Ex. 91 at 94; see Ex. 104 at §7; Ex. 105 at 48; Ex. 166 at §12; Ex. 167 at
910. There, the same problems that had plagued their relationship followed. Ex. 167

at §11. Ms. Panos would kick Mr. Chappell out of the house and then ask him to return.
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This happened on at least three occasions that James Ford knew about. Ex. 59 at Y61.
When Ms. Panos told Mr. Chappell to leave, Mr. Chappell wandered the streets
homeless for days at a time. Id. at §9 61-62.

163. Mr. Chappell’s drinking and drug use escalated while living in Las Vegas.
Mr. Chappell went on frequent crack binges. Even Mr. Chappell realized that his drug
addiction was beyond his control. Ex. 59 at 461. Mr. Chappell told Mr. Ford that the
crack cocaine in Las Vegas was more potent than what he was used to in Michigan.
Mr. Chappell was trying to cope with the difficulties of his relationship by using drugs,
but that just made life worse for him. Id.; see Ex. 105 at 49.

164. A few months before his arrest in 1995, Joetta Ford received a collect call
from Mr. Chappell in the middle of the night. Mr. Chappell was living in Las Vegas
and had been put out of the house by Ms. Panos; he was walking the streets with
nowhere to go and no one to turn to. Ex. 61 at 421. Mr. Chappell told Ms. Ford he
called her because he was alone and afraid and needed to hear a famihiar voice. Id.

165. Had counsel presented this testimony, the jurors would have heard
evidence, other than from Mr. Chappell, that corroborated the fact that Mr. Chappell
and Ms. Panos had a long history of breaking up and making up, thus casting a much
different and more accurate light on the relationship between the two.

166. There 1s a reasonable probability of a more favorable outcome if this
evidence would have been presented. The evidence would have confirmed that Mr.
Chappell and Ms. Panos were still together at the time of the crime. This would have
not only supported Mr. Chappell’s defense that the murder was committed in a jealous
rage, and was not premeditated first-degree murder, but also would have shown that

Mr. Chappell could not have been guilty of burglarizing his own home.
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b. Addiction

167. The State presented Mr. Chappell’s addiction in the form of character
assassination—portraying Mr. Chappell as someone who would steal money and
furniture from his own wife and children with no good cause. But in reality, Mr.
Chappell’s addiction was a life-long battle that started in childhood and affected his
entire life and that of the people around him. This more accurate (and more
sympathetic) portrayal of Mr. Chappell’s addiction could have been testified to by
available lay witnesses. And if the jury had heard this more accurate portrayal of Mr.
Chappell and his addiction, the State’s prejudicial evidence would have been blunted,
and the jurors would have made a decision regarding Mr. Chappell’s guilt based upon
the evidence and not emotion.

168. Mr. Chappell starting drinking alcohol and smoking marijuana when he
was twelve years old—around the sixth grade. As he got older, Mr. Chappell drank an
average of twenty to forty beers during the work week and would then binge drink on
the weekends, mixing beer and hard liquor. Ex. 59 at 4927-28 ; Ex. 70 at 425; Ex. 69
at 13; Ex. 58 at 98; Ex. 64 at 914; Ex. 53 at 9933-34; Ex. 54 at Y16, Ex. 52 at §11.
One time, Carla Chappell (Chappell’s sister) found enough wine bottles under Mr.
Chappell’s bed to fill three trash bags. Ex. 53 at 433.

169. In high school, Mr. Chappell liked to drink alcohol while smoking
marijuana. Ex. 73 at §40; Ex. 63 at 49; Ex. 58 at §11; Ex. 53 at 433; Ex. 56 at 5. And
on occasion, Mr. Chappell would hang out with a gay neighbor, Rob Williams. Mr.
Williams would purchase alcohol for Mr. Chappell and his friends. Ex. 53 at 433. It
appeared to Michael Chappell that his brother was abusing substances to escape his
problems. Ex. 63 at 49.

170. Mr. Chappell had an unlimited supply of drugs at his disposal because his

Uncle Rodney and Aunt Sharon were drug addicts. Mr. Chappell also got drugs from
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dealers he was friends with and from his brother Ricky. Ex. 59 at 424; Ex. 53 at 930,
34; Ex. 54 at Y16.

171. Mr. Chappell also turned to crack cocaine when he was about seventeen
or eighteen years old. Ex. 70 at 926; Ex. 59 at 433; Ex. 69 at Y13; Ex. 68 at 417; Ex. 64
at §14; Ex. 53 at 430; Ex. 54 at 416. Imtially, Mr. Chappell smoked crack and
marijuana combined in a joint and then later started smoking crack from a pipe. Ex.
59 at 33; Ex. 73 at 435; Ex. 54 at 16; Ex. 52 at §12. When he was sober, drinking
beer, or smoking marijuana, Mr. Chappell was easy-going and fun loving. However,
when Mr. Chappell was on crack, he became paranoid and behaved oddly, becoming
jumpy, overly alert to his surrounding, aggressive, agitated, and easily frightened. He
also complained of hearing voices and suspicious sounds when on crack and spoke
about possible threats and dangers. Most of Mr. Chappell’s crack related delusions
centered on hearing things. Ex. 59 at 434; Ex. 70 at 428; Ex. 68 at 417; Ex. 53 at 437;
Ex. 52 at §11; Ex. 55 at 993-4.

172. Mr. Chappell’s addiction was so severe that he stole from Ms. Panos to
supply his drug habit. Ex. 68 at 417; Ex. 64 at §47; Ex. 53 at 137; Ex. 330 at 426. He
also shoplifted and used the proceeds to purchase drugs. Ex. 55 at 2.

173. At first, while in Tucson, Mr. Chappell’s drug addiction seemed under
control. Ex. 166 at §93-6; Ex. 167 at 494-5; Ex. 168 at Y4. However, as in Lansing,
the addictions again took over Mr. Chappell’s life. Mr. Chappell used crack (and
alcohol) to escape the problems he was having with Ms. Panos. Whenever Ms. Panos
got on Mr. Chappell’s nerves or made him feel bad, Mr. Chappell would cope by getting
high. Ex. 59 at 435; see Ex. 91 at 42; Ex. 105 at 42; Ex. 166 at 498-9; Ex. 168 at 49 5-
6, 9.

174. The drug and alcohol use continued when Mr. Chappell moved to Las

Vegas. Mr. Chappell had frequent crack binges and his addition spiraled out of control.
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One reason for this was that crack was more potent in Las Vegas. Ex. 59 at § 61; see
Ex. 55 at 19 4-5; Ex. 167 at 11. See subsection (3), post.

175. Had counsel presented this testimony, the jurors would have heard a more
accurate portrayal of Mr. Chappell’s drug addiction. But without it, the jurors were
left with only prejudicial evidence that destroyed the juror’s ability to make an
informed and unbiased decision on Mr. Chappell’s guilt. Counsel’s ineffectiveness was
prejudicial to Mr. Chappell.

c. Learning disabilities

176. The jurors did not have sufficient evidence before them regarding Mr.
Chappell’s learning disabilities. Additional evidence would have explained why Mr.
Chappell could only temporarily hold menial jobs. Additional evidence also would have
explained why Mr. Chappell was so dependent on Ms. Panos and why the possibility of
her leaving him caused him to fly into a jealous rage and kill her. But sadly the jurors
did not have the benefit of this first-hand lay witness evidence.

177. Mr. Chappell suffered from a learning disability at an early age and was
in special education classes while in school (along with his sister Carla). Ex. 59 at 47;
Ex. 73 at 435; Ex. 69 at 956; Ex. 61 at §11; Ex. 64 at 494, 26; Ex. 72 at 7; Ex. 53 at 95;
Ex. 54 at §3; Ex. 330 at 422. He was not academically inclined, struggled with reading,
writing, and math, and appeared mentally slow. Ex. 59 at §7; Ex. 70 at §17; Ex. 69 at
915; Ex. 68 at )16; Ex. 58 at §92-3; Ex. 64 at 194, 26; Ex. 72 at 192, 7; Ex. 53 at §5; Ex.
54 at 93, 5; Ex. 52 at 44; Ex. 56 at 2. And because he was slow and a special education
student, Mr. Chappell was often teased in school and around the neighborhood. Ex. 58
at 15; Ex. 64 at 426; Ex. 53 at 15, Ex. 56 at 2.

178. Joetta Ford was a nurse and recognized the signs of intellectual disability.

Ex. 61 at §11. One of Mr. Chappell’s teachers informed Ms. Ford that Mr. Chappell’s
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IQ was in the low 70s, which was a red flag to Ms. Ford because people with low I1Q
scores normally did not function well. Id. at §12.

179. Mr. Chappell would often ask friends and family members to read things
to him that he did not understand. This lasted even when Mr. Chappell was a grown
man. Ex. 59 at 997-8; Ex. 61 at 413; Ex. 64 at 427; Ex. 54 at 45.

180. Mr. Chappell also had a poor sense of direction and was not able to learn
to drive. Ex. 70 at 4918-19, 22; Ex. 54 at §10. He spoke slowly and was physically
uncoordinated. It also took Mr. Chappell additional time to process questions and give
responses. Ex. 69 4946, 8; Ex. 58 at Y5; Ex. 52 at Y4.

181. Mr. Chappell had a short attention span and had difficulty focusing on
anything for more than a few minutes. He learned from watching and imitating others.
Ex. 73 at 430; Ex. 58 at 43; Ex. 54 at 94; Ex. 52 at Y4. Even when he was repeatedly
shown how to do tasks, Mr. Chappell was not able to learn things quickly. Ex. 73 at
933; Ex. 58 at 2. Mr. Chappell had a limited vocabulary and normally used words
with few syllables. Ex. 73 at 434; Ex. 58 at 42; Ex. 64 at 4929, 31; Ex. 54 at Y4; Ex. 56
at 9 2.

182. Because Mr. Chappell had low intellectual function and no high school
diploma, he was only able to secure menial jobs that did not require much skill or
interaction with the public. Ex. 61 at 418; Ex. 64 at §26; Ex. 53 at 5.

183. Mr. Chappell’s juvenile probation officer, William Moore, found that while
he could teach Mr. Chappell how to do simple tasks like clean or garden, it was almost
1mpossible to teach him intangible concepts. Ex. 72 at 7. To Mr. Moore, it was as if
“no one was home” when he was trying to teach or tutor Mr. Chappell. Mr. Moore did
not believe that Mr. Chappell ever grasped the concepts of self-care, schooling, or
reading. Id. at 8. Mr. Moore believed that Mr. Chappell should have been placed in
a twenty-four hour intensive care program for his mental health needs and behavioral

1ssues. Id. at §10.
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184. There 1s a reasonable probability of a more favorable outcome if lay
witness testimony corroborating Mr. Chappell’s learning disabilities and adaptive
deficits had been presented.

d. Conclusion

185. The presentation of this lay witness testimony, as outlined above, would
have given the jurors a more accurate portrayal of Mr. Chappell, and much-needed
support to Mr. Chappell’s own testimony that he killed Ms. Panos in a rage of jealousy.
The evidence would have shown that Mr. Chappell was deeply dependent upon Ms.
Panos, that Mr. Chappell could not foresee living without Ms. Panos’s support, and,
based upon his mental slowness and drug addiction, that he killed Ms. Panos in the
heat of passion. This lay witness testimony was also important as it corroborated Mr.
Chappell’s own testimony, which was heavily impeached by the prosecution.

186. Counsel’s failure to investigate and present such evidence amounted to
deficient performance, which prejudiced Mr. Chappell and ultimately led to his

erroneous conviction for capital murder.

3. Expert on Neuropharmacological Influences

187. As discussed previously, the State presented evidence at the guilt phase
that Mr. Chappell sold his daughter’s furniture, sold his children’s diapers, rented Ms.
Panos’s car to people at the housing project, and commaitted repeated acts of domestic
violence against Ms. Panos. This evidence was inadmissible and clearly introduced to
prejudice Mr. Chappell’s character.

188. However inadmissible it was, counsel did little to combat it, leaving Mr.
Chappell’s character impeached. Had counsel hired a neuropharmacological expert,
like Dr. Jonathan Lipman, the jurors would have heard evidence that would have
mitigated and explained Mr. Chappell’s behavior and assisted in his defense that he

killed Ms. Panos 1n the heat of passion.
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189. According to Dr. Lipman, Mr. Chappell was genetically vulnerable and
predisposed frombirth (in utero) to drug abuse, and this drug abuse impaired his ability
to control his impulse to abuse drugs. Ex. 90 at 1, 3, 8-10. Mr. Chappell was also
environmentally shaped in his postnatal and early childhood development, by modeling
and enculturation, to drug abuse. Id. Such evidence would have shown the jury that
Mr. Chappell was predisposed to drug addiction and he could not voluntarily choose to
stop using as easily as someone without such a predisposition.

190. Furthermore, Mr. Chappell’s personality and neurocognitive development
was seriously influenced by his alcohol and cocaine use, which was brought about by
either his gestational or early developmental impairment, or both, likely due at least
In part to his mother’s use of drugs throughout her own pregnancy. Ex. 90 at 18.

191. Dr. Lipman opined that the severity of Mr. Chappell’s addiction to crack
cocaine, “is indexed by the lengths to which he would descend to obtain money for
drugs,” like his selling of his children’s diapers and furniture. Ex. 90 at 3. Mr.
Chappell’s short-sighted, irresponsible, and often larcenous behavior was guaranteed
to alienate those most supportive of him, without regard for the inevitable
consequences, and 1s typical behavior of the crack addicted individual driven by the
overwhelming craving and by the felt necessity of avoiding the painful consequences of
drug withdrawal. Id. Thus, Mr. Chappell’s actions of selling his children’s diapers or
furniture, or any such actions, which on their face made Mr. Chappell appear to be a
bad father and husband, can be more readily explained by the involuntariness of his
actions, not intentional violation.

192. The defense also introduced, through Dr. Etcoff, testimony that Mr.
Chappell suffered from a learning disability and from borderline personality disorder.
Dr. Etcoff’s testimony, however, could have been supported by the testimony of Dr.
Lipman or someone like him. If counsel had hired a neuropharmacological expert, the

jurors could have heard the following evidence.
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DISTRICT COURT

CLARK COUNTY, NEVADZFILED IN OPEN COURT
OCT 2 4 1996 18

ORIGINAL  *7° Loa%owvm;funx

THE STATE OF NEVADA, Dapmy

Plaintiff, CASE NC. C131341

Ve DEPT. NO. VII

JAMES MONTELL CBAPPELL, DOCKET P

pefendant.

BEFORE THE HONORABLE:
A. WILLIAM MAUPIN DISTRICT JUDGE

WEDRESDAY, OCTOBER 23, 1996, 11:25 A.M.

PENALTY PHASE - VOLUME III

APPEARANCES:
FOR THE STATE: MELVYN T. HARMON &
ABBI SILVER
Deputies District Attorney
FOR THE DEFENDANT: HOWARD S. BROOKS &
WILLARD N. EWING
Deputies Public Defender
REPORTED BY: PATSY K. SMITH, C.C.R. #190
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1 WEDNESDAY, OCTOBER 23, 1996, 11:25 A.M.
THE COURT: Counsel stipulate to the

3 presence of the jury?

LPEZIALE-TT344E4IT
X

4 MR. HARMON: Yes, your Honor.

5 MR. EWING: Yes, your Honor.

3 THE COURT: All right.

7 I have excused Ms. Lucido from jury eervice
8 for one of the alternates. The reason is that we were

9 advised, most unhappily this morning, she sustained a death

11 Philippines to attend the funeral. I didn't think the
12 parties would mind that decision. 5o I went ahead and
13 excused her.

14 Do both the parties agree with that

15 decision?

16 MR, HARMON: The State does.

17 MR. EWING: Yes, your Honor.

18 THFE. COURT: The defense may continue with

=
0
[
"t
4]
[#]
P—I
Q

22 and gentlemen of the jury, I'd like to thank you in advance
23 for the time and attention you are willing to pay to my
24 closing arqument. I would like to request that you bear

e and pay close attention. This is the only

PATSY K. SMITH, OFFICIAL COURT REPORTER

I 10 in her family this morning and she wighed to go back to the
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opportunity I will get to speak to you and T will try to
state our position plainly and simply so that there will be
noe confusion about where we stand on these very important

Now, we sat over her during the course of
the trial and we listened to the same witnesses that you
listened to and we heard about this terrible tragedy. We
heard about Deborah Panos and her life and we felt for her
just as youn did. We felt sorrow, we felt pain. We aaw the
pain on the faces of her family, as they came in to
testify, and we are not asking you to forget her, I want
you to remember that. We have never, ever asked you to
forget her.

James told you that if he could exchange his
life for hers, he would, but nothing we do today is geoing
to bring her back and that's not what can be accomplished
by a penalty phase in this case. The penalty phase is not
about vengeance. In a few minutes, the case will be yours
and you will have to make some difficult decigions, but you

can look at the bright side. This case is so far removed

consideration, that you can sunmarily dismias that aas an
option and let's talk about why that's the case.
Penalty phases, ag the Judge instructed you,

are about aggravating and mitigating circumstances.

PATSY K. SMITH, OFFICIAL COURT REPORTER
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Generally, the aggravating circumstances apply to the facts
of the case, how the murder was committed. I say generally

because there is exceptione. Generally, the mitigating

efendant and

e - b d o — L -
ances apply ©O the history of the

[o1®

circumstances surrounding him.

The Court, in the Jury Instructions, told
you that the penalty phase is about aggravating and
mitigating circumstances, which means that the penalty
phase is about Jumes Chappell. We don't say that to be
insensitive, we may that because that's true. The penalty
phase in this case, the State did not present one shred of
evidence to assist you in the validity of the aggravating
circumetances.

During the guilt phase, the State presanted
that James Chappell was not always a nice person, that he
was a cocaine addict, that he was a petty thief, that, on
occasion, he abused Deborah Panos, that she was afraid of
him, and that she wanted out of the relationship.

In the penalty phase of the trial, after the
guilt phase, the State presented evidence that James

Chappell was not always a nice person; that he wa

%

a
cocaine addict, that he was a petty thief, that he

sometimes abused Deborah Panos, that she was afraid of him,
and that she wanted out of the relationship. They gave you

no assistance in determining the existence of these alleged

PATSY K. SMITH, OFFICIAL COURT REPORTER
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T 1 aggravating circumstances. They didn't because they
i .
= 2 couldn't. They brought in character evidence through
=
[l
& 3 hearsay and innuendo so that they could conceal the fact
L=
4 that they could not prove the alleged allegations of

5 aggravating circumstances. They could not do what the law
6 requires them to do.
7 Let's talk about these alleged aggravating
8 circumstances for a few minutes. During the guilt phase,
) you found beyond a reasonable doubt the existence of a

19 robbery and a burglary. We can't, at this juncture,

11 dispute that and those are the alleged aggravators, The

12 law allows you to consider those as two aggravators. My

13 argument. to you ie that these two incidents occurred at the
14 gsame time. I don't know, I can't speculate about what

1% occurred during your deliberation, but I assume that you

i6 determined that James entered with the intent to steal

17 something and he stole something. They are the same course
18 of conduct and for purposes of this hearing and your

19 deliberation, our argument is you should consider that as
20 one aggravating circumstance.

21 The State alleged sexual assault as an

22 aggravating circumstance., WNever once in the penalty phase
23 was the word sexual assault even mentiocned. Never once in
24 the guilt phase was the word sexual assault mentioned. It
25 wasn't mentioned until closing argument and in this closing

PATSY K. SMITH, OFFICIAL COURT REPORTER

8IDC2346
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argument, the State asks you to speculate that there was a
sexual assault with absolutely no corroborating evidence.
What do we actually know about this case?
We know James and Deborah had a ten year relationship. We
know that they had a sexual relationship for 10 years. We
know that they had three children together. We know that
Debbie's friends told you that she loved James. We know
that James admitted that they had consensual sex. We know
that Deborah was found dead right next to the front door
fully clothed. We know there was no evidence presentad
from any experte indicating any injuries consistent with
sexual assault. We know there was no evidence presented by

g badily fluids on the carpeting where

Y 41tlids il ] eLL AIe

any expert, includin
she was lying, indicating that there was a sexual assault.
The &State asks you to speculate and oqur
argument is, our contention is that to make an arbitrary
decision about a sexual assault without any evidence is
wrong and it would be improper for you to do so in this
The prosecutor went into quite a dialogue
about no meane no. Where was there any evidence that
Daborah ever said no or ever wanted to say no? I wish I
conld count the number of times in counsel's closing
argument that she used the word maybe or perhaps or might

= _r - 3 : —- Lo oo B & &~ 1 . |
uIe These TO ase3sCripc ner unsupstanci:aceq

have been. 5h
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theories about what might have occurred.

The Court instructed you that aggravating
circumstances have to be proven beyond a reasonable doubt
and in the inst
thaf's exactly what she asked you to do. She asked you not
to follow the law and I'm asking you te follow the law. In
voir dire, we asked each and every one of you, "Are you the
kind of a person who can he fair to James Chappell? Are
the kind of a person, 1f you were a defendant, that you
would want you to be on your jury,” and each one of you
responded in the affirmative.

Our position iz that that type of juror
would have looked at yesterday's closing argument asz a pile
of apeculation and innuendo and lookad at that eleosing
argument as an attempt to outrage, toc cause you to hate,
and to cause you to seek vengeance and that's not why you
are here.

Let's talk about the aggravating
circumstance of torture for a few minutes. HNever once in
the penalty phase did the State mention the word torture.
Never once in the guilt phase did the State mention the
word torture, not until closing argument. Initially, they
wanted you to look at the alleged punches that were

thrown. Now, James admitted to you that he caused the

injuries that Deborah Panos suffered on that day. To stand

PATSY K. SMITH, OFFICIAL COURT REFPORTER
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here and speculate about the number of blows without any
corroborating evidence is wrong and, alse, the legal
interpretation was wrong and I'm going to try and explain
that to you.

The Instruction Wo, 20, which defines

torture, generally states that the act or acts which caused

instruction —-- the act or acts which caused the death must
involve a high degree of probability of death. Let me do

it this way. Let me just read you the Instruction. That

way I'm not paraphrasing and you can understand. *The

essential elements of murder by means of torture are, cne,

the act or acts which caused the death must involve a high
degree of probability of death."” Those punches did not

have a high degree of probability of death.
Number two, "The dafendant must commit such
act or acte," same acta that caused a high degree of

probability of death, “"with the intent to cause cruel pain

and suffering for the purpose of revenge, persnasion or for
any other sadistic purpose." ‘Those punches could not cause

death,; therefore, they are not torture.
But, more importantly, referring to the

punctures and stab wounds, the only evidence we had was Dr.

Green. Dr. Green said they were all contemporanecus, they

all happened at the same time. There was no attempt to

PATSY K. SMITH, QFFICIAL COURT REPORTER
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prolong anything and they were all rapid. We don't know
which wound caused the death. We don't know what the order
of the wounds were, but they were all contemporaneocus.
James, as Instruction 21 states, James did nothing, did
nothing beyond the act of killing itself. There is no
torture and there is no depravity of mind.

The only aggravator you can find in this
case 18 the robbery and burglary and I eay the word
aggravator in a singular sense because, based on the facts
of the case, in all fairness, you should consider that as
one aggravator. There are many, many other aggravating
circumstances under our system of justice which can cause a
first degree murder to be gubjected to the possibility of a
death sentence and I want to talk to you about what this
case isn't for a few minutes.

The only cirecumstances by which muarder of
the first degree may be an aggravated are, number one, and
I want you to keep in mind this is our legiglature's
attempt to compile an inclusive list. These axe the only

circumstances which can aggravate a first degree murder.

sentence of imprisomnment.” Mr. Chappell never has been
under a sentence of imprisonment. He wasn't at the time.

He's never been convicted of a felony and during voir dire,

that was important to you, was he an ex-felon, had he

PATSY K. SMITH, OFFICIAL COURT REPORTER
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committed murders in the past.

That's the next one, "The murder was
committed by a persen who had previously been convicted of
another murder or of a felony invelving the use or threat
of violence te the person of another." The State did not
allege that because that's not James. He didn't commit
that aggravating circumstance.

Number threa, "The murder was committed by a
person who knowingly created a great risk of death to more
than one person by means of a weapon, device or course of
action which would normally be hazardous to the lives of

more than one person.” The primary example is sgomeone who

t to a

|t

takes

Tt

gite in

a garage, meticulom
building where a lot of people are going to be, and set it
off. A cold and malignant heart.

Number four iz the one and only circumstance
that applies t¢ James Chappell. "The murder was committed
while the person was engaged in the commission of or an
o commit or
te commit any robbery, sexual assault, arson, burglary,
invasion of the home or kidnapping." That is the one and
only eircumstance that applies to James Chappell.

Number five, "The murder was committed to

avoid or prevent a lawful arrest or to effect an escape

from custody.”

PATSY K. SMITH, OFFICIAL COURT REPQRTER
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Again, insinuating somebody plans a cold and
calculated act, "The murder was committed by a person to
receive money or any other thing of meonetary wvalue.” The
primary example of that would be murder for hire or killing
someone for an inheritance. Again, does not apply to
James.

"The murder was committed upon a peace
officer or a fireman who was killed while engaged in the
performance of his official duty or because of an act
performed in his official capacity and the defendant knew
he was a police officer or a fireman." Doesn't apply to
James.

"The murder involved torture or the
mutilation of the vietim." As I have already argued to
you, that does not apply to James.

"The murder was committed upon one or more
persons at random and without apparent motive." Again,
indicating a cold blooded, heartless-type of killing that
doas not a

"The murder was committed upon a person
less than 14 years of age."™ Doesn't apply to James.

"The murder was commlitted upon a person
because of the actual or perceived race, color, religion,
national origin, physical or mental disability or sexual

orientation of that person.* A hate crime. ©Doesn

PATSY K. SMITH, OFFICIAL COURT REPORTER
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And the last one, number 12 states, "The
defendant has, in the immediate proceeding, been convicted
of more than one offense of murder." The case of a
multiple murder situation, which again doesn't apply to
James.

These cases are the statutory aggravators.

I think it gives you a good indication, I think, on what
the legislature was looking for in terms of people who
would commnit premeditated, preplanned acts that are not the
case in this case and you keep in mind the only aggravating
gircumstance basically alleged is that James went in there
to commit a ¢rime and, dori
killed Deborah. Completely different.

I want to introduce to you a term of art I'd
like to call the worst of the worst and I'm going to use a
little chart to give you a visual aid of about what I'm
talking about. If I could have the Court's indulgence.

i ink we can all accept, first of all, we
know James has been convicted of first degree murder with
use of a deadly weapo
case. I think we can all accept the proposition, though,
that all killinges are bad, but some killings are worse and
I think we can accept the proposition that all killers are

bad, but some killers are worse.

PATSY K. SMITH, OFFICIAL COURT REPORTER
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This is not the case of a mass murderer,
which #zome of yon mentioned in voir dire that you thought
was important. This is not the case of someone who sits in
their garage and puts together a bomb so they can blow up a
building full of people. This is not the case where an
individual kidnaps and tortures and murders small
children. This is a case whaere a man got into a
relationship and relationships are difficult. He got into
a relationship he couldn't handle. With his emotional and
psychological problems, he couldn't handle the relationship
and he killed Deborah. This is not a case where the death
penalty is appropriate. It is not a case of the worst of
the worst.

The Court instrneted you during your
deliberation to consider hoth aggravating and mitigating
circumstances. They are both important and that's the

law. This is part of this slow, careful, well thought out

decision that Mr. Brooks asked you to make yesterday. The

mitigating circumstances. They are all excuses, they don't
matter. Again, she asked vou to not follow the law. We're
going to talk a few minutes about the mitigating
circumstances.

Instruction No. 7, and I'm just going to

focus on the part that deals with mitigation because

PATSY K. SMITH, OFFICIAL COURT REPORTER
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Instruction 7 also deals with aggravation and if you have
any guestions about that, make sure you refer to that
Instruction. A mitigating circumstance itself need not be
unanimous. That is 1f only one juror can find a mitigating
circumstance without the agreement of the other jurors,
then that juror can consider that and that's important as
we congider these mitigating circumstances, as I'm going to
list them. I'm going to talk about seven mitigating
circumstances and my list isn't all inclusive either. You
have the liberty and the right to conasider anything you
want to be mitigating.

Firat thing I want to talk about is the

routh of Mr. Chappell. He was born December 27th, 1969.

At the time he committed the offense, he was 26 years old.
At the time of the offense, Deborah Panos, who was born on
May 4th, 1969, was also 26 years old. &he was a few months
older than James. The State, in its clesing argument,
referred to her as young Deborah Panos inferring Deborah
Panos was 8
that's true and so was James. The State later argued that
James was not young, he was older and experienced. This is
not consistent argumenta. The truth of that is both were
young. Both of them were probably in their first serious

relationship. They had gotten together when they were 16.

Therefore, they were probably both experiencing their first

PATSY K. SMITH, OFFICIAL COURT REPORTER

8JDC2355

AA00014



9REZI0rE-TTo44E4Ir

10
11
12
13
14
15
16
17
18

19

24

25

® . Page 15

breakup.
In terms of dealing with relationships, they

were both very young. I want you to remember Dr. Etcoff's

some problems and, in actuality, emotionally and
intellectually he was probably younger than his
chronological years. The youth of the defendant, James
Chappell, is a mitigating circumstance and it's something
that you should consider.

Next, I want to talk about the lack of
significant criminal history. When James was 14 years old,
he was arrested in Michigan for petty thefts and petty
crimes. His probation officer came in here to talk to
you. He was arrested, he was put under community
supervision, and he did very well. He thrived under that
support and that authority. He did what he was asked and I
think it is pretty obvious his probation officer liked him,
took an interest in him, and liked the way that he was
treated as his probation officer.

As an adult, he had some problems. He had
an addietion to crack cocaine. He had incidents of
domestic abuse and he was a petty thief. And he's admitted
all this to you from the beginning. The system never

intervened and the State made & big deal about how the

system failed Deborah Panos. James has no felony

PATSY K. SMITH, OFFICIAL COURT REPCRTER
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convictions, He hag never been to prison. The question to
ask yourself is, does James' history warrant the death
penalty? Do you execute people because they are petty
thieves? Do you execute people because they are cocaine
addicte? Do you execute people because they have emoticonal
problems and commit domestic violence? That's the issue.
The phrase is significant criminal history
and the operative word is the word significant. When I was
dizcuasing the aggravating circumstances with you a few
minutes ago, we talked about different types of criminal
history which can aggravate a first degree murder and James

didn't fall intc any of those categories because his

aggravating fact., It should be considered mitigating.

This is not again -- I mean I have said this before and T'm
going to say it again, this is not the case of the ultimate
murder pituation, a murder for hire, this was not the case

of a bombing or the torture and killing of children. James

Nevada would stand up and say that because the system, the
very system that they are a part of, failed Deborah Panos.
The result js that you shounld kill James Chappell. I think

that was incredibly ironic. The system failed a lot of

PATSY K. SMITH, OFFICIAL COURT REPORTER
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E 1 people in this case and vengeance and hate is not the

n

= 2 sclution.
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E 3 The murder was comnitted while James was
4 under the influence of extreme mental and emotional

5 disturbance. 7You may ask why did we put Dr. Etcoff on the
6 stand? Did we put him on the stand to show you what James
7 did was okay? Absolutely not. We put him on the atand so
B yon could understand James, undersztand how he functions,

9 how he thought, and some of his deficiencies and always

10 keep in mind that James didn't ask for these deficiencies,
11 he didn't choose to have these problems he had. There was
12 a lot in his life.

13 We have all been involved in relationships
that have ended, at least I assume we all have and we know
how that feela. The koot you get in your stomach, the fact
16 you can't concentrate, you can't see the words on the page

17 in the book in front of you. MNow I can accept the fact

18 that none of us killed the person that the relationship was

gee, we have a
20 chopse and channel that James does not have. We have
21 control mechanismg that James doeg not have. We have

22 communication gkillz and emotional stability that James

23 does not have. I want to refer to a couple things that Dr.
24 Etcoff said in his examination, during the guilt phase of

—~ QL a1 J N T T T A Y . N S R S i
LD The Triai, and Tnls 18 golng Lo g€ priel did 41 Iedallze viac
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.../ ! '/ ! ! /| | |
[ R
5.} >

8IDC2358
AA00017



BEEZIAMA-TT344E4IT

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

. Q Page 18

it's only a part of what he said. I'm trying not to take
it cut of context and I want you to understand that I‘m

aware that I'm just pulling a few excerpts out of this

He was referring to the low verbal IQ that
put him in the seventh percentile nationally. Out of a
hundred people, 93 had betfar verbal skills than James
did. He said, "The important aspect of Mr. Chappell's
language deficite is that if you place scmeone like Mr.
Chappell in a stressful situation, he's already learning
digabled, he can't think well in worde, if he has to make a
snap decision or filters through the problems of solving
complex information rapidly,” -- excuse me -- "filter
throngh and problem solve complex information rapidly, you
will not find someone of his intellectual capacities
verbally doing a very good job and making the best choices
as a result of these language problems that are thought to
be genetically caused at this point.”

And he went onto refer to how people who
have thie deficiency tend to be aggressive and tend toc be
over represented in the population of prisons.

And in regards to the personality test, he
stated, "The personality test suggests strongly that he is
very socially awkward, introverted, a man who is

distrustful of others, who wants to be liked and accepted,

PATSY K. SMITH, OFFICIAL COURT REPORTER

8JDC2359

AA00018



BIEZIArB-TT344E4I0

10

11

12

23

24

25

@ [ Page 19
-~ -— SuEys 4T

but ia frightened of rejection and humiliation because he
expects that to occur, if he gets to know someone very
wall, he'll be hurt.*

Then he refers to horrible peraonality
borderline characteristics. He refers to those people who
have absolutely no sense of identity, they have nc sense of
salf.

Again, James didn't ask for thease
deficiencies, he didn't request them. They were given to
him. There is a let of things he's done in his life. Be
is responsible for his crimes. There's no question, but he
is responsible for hisz action.

Remorse. Number four, remcorse. James came
to you in court and cried., I would submit to you his tears
were genuine and they were the same tears Dr. Etcoff
testified he saw and he is trained to view people. 2nd he
was remorseful to you. I will say that I expect some of
the remorse wae towards James. He is in a very difficult
position. How can you argue that the vast majority of that
wasn't addressed to Deborah Pancs? He killed the woman he
loved
trade places if he could, but he can't. His remorse is
genuine. JIt's mitigating because it demonstrates he

doesn't have that cold and malignant heart that I talked

about before.

PATSY K. SMITH, OFFICIAI, COURT REPORTER
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James accepts responsibility for his
actions. That's mitigating circumstance number five. He
told you whatever you do, he will accept. He told you he
killed her, he knew it was criminal. Now his lawyers
presented a defense of voluntary manslaunghter because we
listened to his story and we thought that's what he was
telling us. It's difficolt for him to understand the
differencee between the two., He stood up there and told
you he committed the crime and he also told you whatever
you do, he will accept. This again strongly demonstrates
that he doesn't have that cold, maligqnant heart of someone
who ig worthy of the death penalty consideration.

I want von 181 g family's love for
him. They came in here yesterday and briefly told ycu a
little bit about him and it was difficult for them and they
asked you to allow him to remain a part of their lives.

I want to talk to you for a few minutes

about his cobvious willingness to adapt to a prison

3

environment, to a prison setting. It's mitigating.

There's been no evidence that h
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He's been in jail since th
& couple months ago. No evidence he's had any problemes.
Bill Moore told you, when he was under his supervision, he
responded well to authority, he was respectful, he liked

the structure, he listened. There i® no evidence presented

PATSY K. SMITH, OFFICIAL COURT REPORTER

8IDC2361

AA00020



Z9EEIALE-TT344E4IT

24

25

. . Page 21

that he would bhe a problem in prison and you are in a
position where you can severely punish him, where you can
protect society, where you can rest assure that the jinmates
aren't in danger and you can do that with a life sentence.
The last mitigator I want to discuss ias
James' childhood. There was particular individual
tragedies which he had to endure to shape his life. The
loes of his mother, when he was two and a half, which
interestingly reeulted in his inability to speak for at
least a year., BHis grandma said a year. Bill Moore said
two years. That had to have besen a substantial trauma. He
grew up in a neighborhocd where there was drug, violence,

and theft. These things he saw all the time. Bill Moore

said it would have taken an exceptional youth to ba able to
rise cut of that situation and not have problems and he
said James wasn't that exceptional youth.

Now did Jamas choose to be born where he was

born in the neighborhood he was forced to live in? He

3 3_ 1L ol 4 I, L
Olan t maxe Ttnosé ClLoiCes. orced and he is

suffering the consequences because of that. Ia that an

(]

xcuse? No, but it's a reason and it‘'s mitigating. It's
clear in thig case that the mitigatoras vastly and
drastically cutweigh the existence of any aggravators.

I want to talk to you now about the fact

that our law, which you've all sworn to uphold and which

PATSY K. SMITH, OFFICIAL COURT REPORTER
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you talked about during voir dire being important to you,
the law favors life. The law we live under favors life.
Thare is lota of kinds of criminal homicide, ag I listed in
my chart, eriminal homicide where there is a death and it's
a crime and I've listed thoge. JInvoluntary manalaunghter is
punishable up to one teo six years in prisen. It's
probationable.

Voluntary manslaughter is punishable up to
one to 20 years.

Second degree murder, which is the
intentional, malicious killing, 25 years or life with
parcle eliqgibility after 10 years.

Firet deqree murder
aaeqree maroer

An— i

premeditated and
deliberate or a felony murder, punishable by 50 years or
life with or without the possibility of parole. If there
is parole eligibility, it will be after 20 vears and only
in this last area here, the point of this triangle is the

death penalty even as an option and that's where there is

againgt the mitigating circumetances and if the mitigating
circumstances outweigh the aggravators, then you must vote
life. If you compare them and the aggravators cutweigh the

mitigators, but you determine that 1ife -- that death isn‘t

PATSY K. SMITH, OFFICIAL COURT REFORTER
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appropriate, then you must vote life. Only when the
aggravators outwéigh the mitigatore and you conclude that
death is appropriate, then you have the option of
considering it and you may. You may impose a death
penalty, but even then it's not required. You have the
right teo say no. You have the right to say it's not
appropriate.

The prosecutors would have you believe that
if you don't vote death, you are somehow giving James a
free ride. I would submit to you that is absolutely

ridiculous to say that a life sentence is a free ride.

Remember that first degree murder with use of a deadly

L e

66 years old., If you give him life without the poseibility
of parole, he'll never get out and what is prison like?

What's it like? Is it a walk in the park? 7You know, when
I'm sitting over her preparing for court everyday, I Kknow
chalns rattling. He is in chains when he comes and goes.
When he gets toe jail, he is behind bare. He eats when they
tell him to eat. He gleeps when they tell him to sleep.
He has visitors when they tell him he can have visitors.
He never gets to go to the park and he never gets to go

anywhere. And I acknowledge the fact that Deborah Panos

PATSY K. S5MITH, OFFICIAL COURT REPORTER
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i doean't either. That's true. We are not asking you to

forget her. We are asking you to accept the fact that

CREZIALE-TT344E4IT
[X]

3 prison is harsh and it's a severe punishment.

4 Prosecutor made a real valid point in her

5 argument yesterday. She said that mercy can never rob

6 justice and she is absgsolutely true. She's absclutely

7 correct. Baing merciful and showing mercy will never rob
8 juetice. Justice and mercy are intertwined, they are a

9 part of each other. Mercy is not part of hate. Mercy is

10 not part of vengeance, but neither is justice.

11 The State wants you to hate, they want you

12 to seek vengeance, and that's why the closing argument was
13 presented vesterday the way it was. That's why th
has been presented the way that it was. They want you to

hate and they want you to seek vengeance. They asked you

16 to stoop way down to the level of someone who would commit
17 first degree murder and show him that same kind of mercy.
18 That's scary, that's very sacary.

10 The State also wanted to talk about winning
20 and losing. Nobody wins here. Everybody loeez., If James
21 gete a life sentence with the possibility of parole, he

22 will probably die in prison. I'm confident that you are
23 going back to the jury room and make a reasoned, thought
24 out decision based upon the evidence, that you are going to

25 put aside the emotion, that you are going to remember

PATSY K. SMITH, OFFICIAL COURT REPORTER
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E 1 Deborah Panog, you are going to remember James Chappell,

1

S 2 you are going to remember the evidence, and you are going

o

o]

4 .

> 3 to make a conclusion what this case deserves, and you are
4 going to send James to prison for life. That's gbvious
5 You are going to send him to prison for life, but you

6 should do that with the possibility of parcle for one

7 simple reason.
8 Rumber one, there is very little difference
9 between the two. He'll be 66 years old when he even has

10 the eligibility of being released, but what it will do is

11 provide for James some type of motivation to make prison a
12 positive experience in the event that some day he has a

13 chance of getting out. It provides him more motivation to
14 continue to do, as he has done before, to he cooperative,

15 to be helpful, to respect authority, and to respond well to

16 that type of a situation.

17 That's what justice deserves in this case

18 and that's what wa're asking for. Please don't hate,

19 please don't seek vengeance., Look at the facts in a

20 reasoned and calculated manner and return a verdict of life
21 with the possibility of parole.

22 Thank you.

23 THE COURT: Thank you.

24 Mr. Barmon, for the State of Nevada.

29 MR. HARMON: May it please the Court,

PATSY K. SMITH, OFFICIAL COURT REPORTER
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co-couneel, gentlemen for the defense, good morning, ladies
and gentlemen. I want to congratulate a number of people
in this case. The Court, as usual, Judge Maupin has been
very thoughtful, very fair, and objective and professional
in conducting these proceedings. He's a gentleman and a
true credit to the judiciary.

I congratulate my co-counaslor, Abbi
Silver. She's been a great assistance on this case and has
done what I submit the citizens expect of a presecutor and
that is to prosecute as vigoronsly as she is capable of
doing and to strike hard blows, but not foul ones.

I also congratulate the esteemed defense
counseloras. Mr. Brooks and Mr. Ewing are fine gentlemen,
but very capable lawyers and although there ien't a person
in this courtroom who would want to exchange places with
Mr. Chappell, having said that and with that understanding,
he is a very lucky man. He's lucky to live in America.
He's lucky to be someone who, having committed a heinous

erime, is provided under our system due process of law.

He'sa lucky that he hag two bright, skilled, very fluent

they've done so very ably and I congratulate them for their
effort.
Thie is an adversary system and surely, as

intelligent men and women, you didn't come to the courtroom

PATSY K. SMITH, OFFICIAL COURT REPORTER
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thinking that the prosecuting attorneys and the defense
attorneys were going to agree about all the issues in this
case. It doesn’'t work that way in an adversary system and
we each have our roles to be performed. Without appsaring
to try to curry favor because I want to assure you that the
deciaion in thig case, as it has been from the time it was
submitted te you at the conclusion of the guilt phase, the
decision is yours. You are the triers of fact and you are
now judgeé in the sense that you have the awesome
respongibility of passing judgment upon a fellow human
being and you must do that without submitting to any type
of temptaticn to do it based upon prejudice, based upon
gender or race.

Ms. Silver and I are confident that you can

do that and we congratulate vou, as a juror, for vour

willingness to serve on this case and for the fact that you
were obviously conscienticus, you are fair minded, decent
human beings, and what I say to you now is juszt an

expression of some thoughts about the evidence in this

case, but it's with full realization that the persons who

is done will be you, as the members of the jury, and we are
fully confident that you will do your very best to give Mr.
Chappell what you believe he is due given the facts and

circumstances of this case.
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There are a number of comments by the
defense attorneys that I wish to reply to. It's been at
least inferred by Mr. Ewing that the aggravating
circumstances become inferior at the penalty phase if there
wagn't additional evidence presented concerning them and
with that inference in mind, I want to direct your
attention te penalty hearing Instruction No. 25. It reads,

"The jury is instructed that in determining the
appropriate penalty te be imposed in this case, that it may
consider all evidence," those are the operative words, “all
evidence introduced and the Instructions given both at the
penalty hearing phase of these proceedings and at the trial
of this matter." We have different phases, but it's all
one trial and when you retire to deliberate and to
determine the jndgment to be imposed upon Mr. Chappell, you
aren't limited to the circumatances that were described at
the penalty hearing. You may consider all the evidence.

So with due respect to Mr. Bwing, it's
somewhat slightly misleading to suggest that a
circumetance, an aggravator somehow carries less weight
t at the pena
hearing with additional evidence. Many aggravating
circumstances, as you can tell from the list of 12,

described to you by Mr. Ewing and he accurately did so;

those are the legislative enactments regarding mitigation,

PATSY K. SMITH, OFFICIAL COURT REPORTER
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but many of them relate to the facts and circumstapnces of
the murder because in some casea, and thig is one of those
cases, there are factors about this case that aggravate it,
they make it worse, they arguably make it among the worst
of the worst. And, actually, when you consider the
significance of the statement premeditated murder, then
it's surely not far off the mark to argue that any
premeditated murder falls into the category of the worst of
the worst, as we look at various crimes which can occonr.

Now, Mr. Ewing has characterized the
prosecution arguments and I assume hag referred to my
partner, since I hadn't stood up yet, the argument as a
pile of speculation and innuendo. Mr. Ewing and Mr,
Brooks, of course, are entitled to whatever opinions they
choase to form. The statement
should not guess or should not speculate by Mr. Ewing is
accurate, but I don't concede for a moment that the
pogition of the prosecution is based upon a pile of
speculation and innuendo.

You may draw just and reasonable inferences
from the evidence p 1te
innuendo or speculation. In Instruction 28, if I might
command your attention to another Imnstruction,
points out, and I'm reading in part from the Instruction

beginning at line four, "You may draw reasonahle inferences

PATSY K. SMITH, OFFICIAL COURT REPORTER
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from the evidence which you feel are justified in the light
of common experience.”

Now contrary to the notion of some persons,
trials such as this are based upon the rule of reason and
nobody asked you to leave your common sense, your good
judgment, your ability to be thoughtful and reasonable and
to draw appropriate infexences from the evidence outside of
the ¢ourtroom. We want you to bring that with you and we
want you to draw just and reasonable inferences from the
evidence during the deliberation process. And so if Mr.
Ewing meant to imply that you aren't teo draw reasonable
inferences, I simply wanted to remind him and you of the
Court's Inetruction Ne. 28.

Thie is World Series time. I'm a baaebali
fan and somehow, ag I heard the argument of Mr. Ewing this
morning and the short but very direct remarks of Mr. Brooks
vesterday afterncon, I thought of an interview that the
great home run hitter Hank Aaron had with the media a
number of years ago after he had succeedad in breaking the

home run record of Babe Ruth and Rammering Hank was asked

b

b
3
=
w

(W3

in how he had managed
to hit so many home runs. There was a very short pause and
then Hank Aarcn responded, "I did it this way. I did it by
always keeping my eyes on the ball."

What that suggeats to me is, in addition teo

PATSEY K. SMITE, OFFICIAL COURT REFORTER
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the literal application to baseball, Mr. Aaron was saying
if you want to succeed, stay focusmed. Don't lose sight of
what is important in your experience and, as it applies to
this case, I'm suggesting that many things are a matter of
perspective. The defense =ays one perspective, the
prosecution another, and, as the jury, you are in the
middle and you would have a somewhat different perspective,
but it is important, as the triers of fact, to stay focused
on the things which are truly important about this case,
not to become distracted, not to loase your concentration or
your resoclve to do what is proper.

Well, deapite the disclaimer of Mr. Ewing
this morning and he said we're not asking you to forget
haer, we have never, never asked you to forget Deborah
Panos. Mr. Ewing said later, in his argument this morning,
he zaid it twice during his copening statement commencing
the penalty hearing proceedings, “The penalty phase is

about James Chappell." I said he mentioned that twice as

said, and I quote, "The penalty hearing iz no longer about
Deborah Panos. It is about James Chappell." Well, in
part, it's about James Chappell, but if Mr. Ewing meant to
say that you eliminate during this sentencing phase all
congideration of the person whose life was taken, that is

ridiculous, with due respect, Mr. Ewing.
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I recall from this evidence a mother and
grandmother testifying about an event ocecurring in her life
that forever changed her mortal life on August the 31st,
1995. I remember the testimony of Norma Penfield that she
got a fateful telephone call and a strange man's voice came
on the telephone and he utterad the words no mother ever
wante to hear, "Debbia iz dead."

Now, when you fix a punishment for the worst
of the worst, a premeditated killer, someone who has been
convicted of murder of the first degree, surely, it is of
paramount. importance to try to determine the degree, the
scope of moral culpability. You must determine what the

what the impact has been upon the friends and

loas ia, what L} p 1 1 upon tl}
family of this person whose life was prematurely taken.
That's part of the calculous of imposing eentence, to
determine the degree of evil. Just how bad is this? Just
how much has it damaged not only the life of the victim,
who was taken from her little children, but how much has it
effacted thosa who loved her
those who knew she was intelligent, she was hard working,
she was generous, she made many friends, she was a devoted
mother of three children, she loved to be with her parente,
her aunts, her uncles, her nieces, and nephews on special
occasions. She was a very nice lady, a good person, a

loving, decent human being. Now, there's no requirement in

PATSY K. SMITH, OFFICIAL COURT REPORTER
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T 1 this state that this had to be a mass murder to make it

1

% 2 appropriate for a death sentence. It's important to

]

= 3 consider this was a good, decent human being and it is a
4 terrikle injustice, it is a hideous evil that she has been
5 murdered.
6 Now I recall the testimony of the aunt,
7 Carol Moneon, and the words were echoed also by Debbie's

8 mother, Norma Penfield. They were talking about the impact
9 upcn the children of tender years when they lose their

10 mother and little Chantell, only three years old when this

11 happened, four years old now, made the statement,"” I want
12 to die and go to heaven so I can see my mommy,“ and the

13 defense tells you that the penalty hearing is only about
14 Jamea Chappell.

15 befense, and 1 refer now to my esteemed

16 colleague, Mr, Brooks, telle you to be thoughtful, well

17 reasoned, conscientioua, and objective and, yet, he chose,
18 in his brief remarks yesterday afternoon, to ignore all

19 semblance of raapect and instead, he chose to indulge in
20 attacking personalities by accusing the State of a, “"rabid
21 dog stvle of prosecution."” Well, I hadn't spoken vet. He
22 ien't 2 mind reader. So I must conclude, by inference, Mr.
23 Brooks was zaying my colleaque, Abbi S8ilver, is a rabid

24 dog. That'e offensive. 5he is a dedicated, skillful

25 professional, who articulated tremendously well the

PATEY K. SMITH, OFFICIAL COURT REPORTER
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I% 1 legitimate position of the prosecution in this cage and

g 2 while Mr. Brooks says that he wants you to be thoughtful

=

g 3 and well reasoned, what Mr. Brooks really wante you tc do

h
4 is to lose your focus, to take your eyes off of the ball
5 and become distracted, when he accuses the prosecution of
6 having an ulterior motive.
7 The philesopher Goethe is quoted as saying,
8 and I adopt his remarks for the remainder of my argument,
9 "I can promise you to be sincere, but not impartial." Mas,
10 Silver and myself are not impartial on the sunbject of
11 murder of the first degree. The murder of this young woman
12 was hideous. There weren't any eyewitnesses left, so no
13 one knows for sure the exact gequence of events. You heard
14 the account of the defendant, but he surely has an interest
15 when this case occurs., When he cries, we must all wonder
16 why does he cry? When he is tearful and convinces a
17 clinical psychologist, Dr. Etcoff, months after he's been
18 arrested, after the preliminary hearing, after he's heard
19 witnesges testify sbout the State's case, when he does this
20 after he's been bound over, after the Information charging
21 him with murder and robbery and burglary have been filed,

I 22 and after the State's filing of ite Notice of Intent to
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impression. Now are those remarks inherently suspect? Is
there an attitude, something to be gained by the defendant
and Dr. Etcoff acknowledged if he was being given
inaccurate information, his whole premise fails because if
the defendant was being untruthful, if he wasn't explaining
this how it happened, then his opinions are invalid.

Was the defendant credible in June when he
was interviewed by the doctor? Is he credible now on the
witness stand? Debbie Panos is beyond our juriadiction.

We can't subpoena her. She ig not subject to service of
process. She can't be brought inte the courtroom to
explain how this occurred from her perspective. 5o the
defendant tells ug he got there after she arrived.

Well, having said, as I did, that no one
knoweg, can know for aure because there are nho surviving eye
witnesses except the killer, who has an interest in what
happens to him in this case. Let me refer you to a couple

of things the defendant said on the witness stand and a

Fh

number o
convineing argument that she didn't get there first, he got
there first, and that he got there and, of course, that's
when he could ransack the trailer, look for anything he
wanted. That's when he could locate the knife and have
that ready. That's when he could lay in wait for her.

What did he say he did from the witness

PATSY K. SMITH, OFFICIAL COURT REPORTER
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stand when he was excused by the law enforcement officer we
now know to be Bill Duffy of Parole & Probation? BHe said
he took a hike down Bonanza to Nellis and Lamb and he said
he went to the projects, said he stayed there for awhile,
borrowed a bicycle. He claims he watched a couple of other
people drink a couple of beers and then he went over to 839
North Lamb, space 125 and he says he didn't knock; didn't
do the logical thing, didn't knock, didn't even go up and
try the door. That‘'s what he claims. That is what he is
asking you to accept to see if the door was opened.
Instead, he went directly to a window and he gave a
justification for that. Mr. Chappell said, "I had just
callaed two times." Didn't he say that from the witness
stand? "I had just called two times and nobody answered
the phone."” Just called and where are the projecte? Where
is thie Vera Johnson apartment complex from the crime
scene? A couple of blocks away. How leng did it take to

get there? Minutes,

didn't you knock? I didn't knock because nobody answered
the phone when I called.” Well, if she had just been
called and she wasn't there to anawer and that's his
testimony, why are we to accept that she was there when he
got over after he had ridden the bicycle the several blocks

- o . T &

to her place? Well, ladies and gentlemen, I submit the Ifar
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more reasonable inference in this case is that he did knock
to make she wasn't there, but he was real sure rhe wasn't

anyway because he had just barely telephoned. He

he telephoned again froem the projects and she wasn't there
and he went over and knocked and she didn't answer because
she wasn't there and he went in through the window because
he wanted to get in and he went in through the window he
did that goes through the master bedroom because he
couldn't without more effort that he wanted to employ get
the others opened and we know that to be true because the
officers tried from the Metropolitan Police Department and
they ended up going in through the same window he went in
through.

Now, there's another reason. He had to
remove the screen, didn't he. There are photographs that
show that it was inside. Well, if this was all something
that was reascnable, if there was no malice involved, why
did he put the screen inside? This is the window right out
next to the driveway. When she would pull up, she'd have
to see it, but if he puts the screen inside instead of
outside the house, Debbie, when she arrives, has no way of
knowing he is inside the house. And soc he put it inside
and he put his foot on it and he bent it in going to the

houze and then he prepared for murder, for premeditated
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murder of the first degree.
We know that for months he had indulged in
thoughts of murder. You heard Dina Freeman testify. I'm

(O TR v

not going to repeat th

o
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puran testified about threats that she heard and most
recently and something which is truly significant in this
case is what happened the day before Debbie was murdered.
She had been given something by the City of Las Vegas.

That something was a subpoena and that subpoena didn't just
invite her to go somewhere. It commanded her to appear at
the Municipal Court on August the 30th for the purpeose of
giving testimony in the matter of the City of Las Vegas
versus James Chappell and the charge was domestic violence
and the woman who hadn't bothered in January, 1995 to
follow-up on the temporary protective order and so it
expired, elected to follow-up this time. And the woman the
defendant had already been calling vile names in his letter
I supposed to him added insult to injury because she
responded to the subpoena, she came to court, and was there
prepared to testify against him and Michellae Mancha and
Lisa Duran both mentioned that they had seen the subpoena
at work, they both said that Debbie left work early that
day, and Michelle Mancha said she talked with Debbie over

the telephone. She estimated at perhaps 2 or 2:30 in the

afternoon still on the same day and Debbie eaid she had

PATSY K. SMITH, OFFICIAL COURT REPORTER
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been to court, explained that the judge assured her that
the defendant was going to an in-patient drug program, that
he wouldn't be released for three months, and remember how
Michelle said that made everyone feel a lot better. We
felt a safety zone and then Debbie explained that she had
talked with the defendant and, although Michelle got the
idea it was right in court; it wasn't clear to her whether
it was during the time that she was at the courthouse, the
municipal courthouse or whether it was after and it was a
visit with the defendant at the jail, but words were
exchanged and according to what the wvictim related to
Michelle Mancha, she had told the defendant that it was
over.

Mow, the defense said there wasn't any
avidence at all that bears on the aggravating
circumstances, but I submit if, in fact, the wvictim in this
case, within 24 hours of her murder, number ¢ne, appeared
in court to testify against the defendant and that resulted
in his guilty plea to domestic battery of her, and if she

had the occasion and, in fact, used it to tell him that the

relationehip wae finished, does that have a bearing on
whether a burglary eoccurred? Does that have a bearing on
whether he committed robbary and does that have a bearing,
despite their prior acts through the years of consensual

sex, does that have a bearing on whether she said yes ox ne
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or whether she had any choice to respond at all teo sexual
penetraticn? Did the defendant have a response to the

statement by the victim that their relationship was done,

co-worker and friend Deborah Panos told her that the
defendant then said that he was going to kill her. Well,
that's a statement that certainly has sinister implications
when we realize it was mad less than 24 hours before he did
kill her. Those types of statements are self prophesiea
and they can be self-fulfilled, as indeed that one was by
the defendant.

The defense refers to a rabid dog style of
prosecution, and, yet, Mr. Brooks yesterday conceded, as
did Mr. Ewing this morning, that the defendant is a
worthless SOB, a thief, and a wife beater. Those were Mr.
Brooks' words vesterday afternoon. Of course, Mr. Brooks,
he is isn't a wife beater, now is he? He never married the
woman. We made that point already. She never wore a
wedding band around her finger. He didn't beat a wife. He
beat someone who was a free woman, free to go anywhere and
be with anyone she chose and, perhaps, inadvertently in
listing the negative descriptions of the defendant, Mr.
Brooks forgot to mention in addition to being a worthless
SOB and a thief and a woman beater, he's a murderer.

The defense said —-- Mr. Brooks said that
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1 James Chappell will never be reasoned. Well, is murder

2 reascned? Any murder? Is anyone ever justified in

ZBEZIALE-TT344E4IT

3 committing premeditated murder of the first degree? The
4 fact is murder, by its definition, is unreasonable. 5o

5 that doesn't somehow distinguish Mr. Chappell because he

6 will pnever be well reasoned. Murder is irrational, it's

7 illogical, it is stupid. It doesn't make sense and, yet,
B fortunately, we don't have a defense either during the

9 guilt or at sentencing in this state called felony stupid.
i0 Now, the defense sgays James Chappell will
11 never be deliberate in what he does. Wrong. Wrong. He
12 said on Bugust the 30th he was going to kill her and, as
13 goon as he was raleased, even though he had promised,
begged for the opportunity te go to EOB to parsonally
petition to get admitted to their drug rehabilitation

16 program, he didn't go to EOB, he didn't go to D Street and
17 Washington. BHe went in the opposite direction. Now was

18 that deliberate? Was he making choices? You know the

is peychologist comes in to this courtroom and it is months

20 after the crime has occurred. He Qoesn't know the

21 principles in this case. He spent two hours with this guy
22 and he reads his books and he gives his tests and then he
23 forms certain conclusions. Was this defendant being a free
24 agent when he walked out of Duffy's office and turned

n he went

ot

o]

I
[=

25 right, not left? Was he being deliberate w
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the trailer and he broke in and then he ransacked and then
he confronted her?

I want to talk abont something called shared
responsibility. My partner, Ms. Silver, very ably has
discussed in her argument the primary purposes for the
impoaition of penalty for first degree murder. Punishment
is a primary purpose. It is legitimate for society, in
some way, to vent its sentience of moral outrage, at
conduct which is mwnconscionable, which is totally
unacceptable.

My partner also mentioned deterrence.
There's nothing illegitimate about deterrence as a factor
ts bs consi
and gentlemen of this jury, within your power to guarantee
by the punishment you impose that Mr. Chappell never makes
another woman a corpse. You can certainly deter him and

you have it within your power to send a message today out

into this community, which is we do not tolerate thoee who

engage in that type of action. That's a legitimate
position to take and, yet, the defense says the prosecution
wants you to hate., They want you to stoop way down and Mr.

Brooks yesterday said the State asks you to act in the way

PATSY K. SMITH, OFFICIAL COURT REFPORTER

5 ! -/ /[ ./ /.|
N
m N &

8JDC2383

AA00042



PREZIALA-TT344E4I0

10
11
1z
i3
14
15
16
17
18

19

23
24

25

. . Page 43

he acted. BAsinine.

Mr. Brooks, with due respect, sir, imposing
a death sentence within the e¢riminal justice system is not
the equivalent of battering a woman into submission and of
merdering her with a knife, but Mr. Brooks continues, "You
are not cocaine addicts, you are not thieves, you are not
to descend to the level of James Chappell,™ in what
basically he is saying, once again, is forget about the
ball, don't focus and Mr. Brooks wants on your shoulders,
each of yon, guilt. He wants you to feel guilty and
invites you to go.on that trip and so I want to talk for
just a moment about shared responsibility.

Long before yon were summoned by the jury
commissioner to come to the courthouse, long bafore you
were selected on this case certain decisione were made
about the criminal justice system and a legislature decided
that we would have capital punishment in this state. The
legislature made a policy judgment and we all elect our

legislators and, hopefully, what they decide represents the

consensus of a society and there are aggravating

circomgtances that apply to this case and you weren't
involved in the statute making process. So if there is
quilt, at least let it be shared by the legislature, which
adopted the statutory scheme which applies to the case of

State of Nevada versus James Chappell.
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Well, long before you got invelved, long
before the office of the district attorney got involved,
ﬁhe Las Vegas Metropolitan Police Department investigated
this case, and the primary officers who were assisted by
crime lab specialiets, patrol officers, and many other
peocple, were the homicide detectives, Detectives Ramos and
Vaccaro, and, surely, they have some responsibility in what
occurs here. They interviewed the witnesses, they
investigated the case, they submitted the case to the
Office of the District Attorney, and then the D.A.'s office
made certain choices. A public agency and the police
department and the legislature and the Office of the
Dietrict Attorney all share in the responsibility that this
is before you today. All share in the responaibility of
imposing a severe punishment.

When you retire to deliberate and you select
whatever punishment you deem to be appropriate, it's not
going to be an individual thing, it's going to be an
experience, a decision, a judgment shared by 12. It is
ridiculous, however, to attempt to eguate what you will do
under the Court's legal Instructions, having been drafted
into jury service, not having any axe to grind, ne¢ interest
in this case to suqgest that scmehow the blood this man has
on his hands is the equivalent of what you will do. Mr.

Brooks, Mr. Ewing is not thoughtful, that argument is not
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1 objective, it's not reasoned.

2 Now the State, as you know, has alleged a

9BEZIALE-TT344E4IT

3 total of four aggravating circumstances. As my partner

4 expraszaad yesterday, murder is the ultimate act of

5 selfishness. Mr. Chappell, as he had said te Lisa Duran,
(3 within that several month time span after Memorial Day

7 Weekend," If I can't have her, nobody can,” was asimply

8 lived out in all of its brutal details August the 3lst.

9 Harry Emerson Fosdick once said, “The person completely

10 wrapped up in himself makes a small package,” and a

11 murderer, a thief, someone who would steal not only from
12 his girlfriend, but from hias children food, shoes, jackets,
13 diapers, toys is a selfish person. He is a small package,
he is someone who has forfeited the right to live because

his conduct cannot, will not be condoned not by decent

16 minded persons.

17 Thie is a case where a burglary occurred in
18 connection with the murder. You may ask rhetorically,

19 well, why deoes burglary aggravate? DPerhaps you haven't

20 aszked that rhetoric. My thought is Lhe legislature made a
21 judgment because things are worse when they happen in

22 somebody's home. Debbie Panos had worked hard for thie

23 trailer where she lived, 839 North Lambk, space 125, and her

24 mother, who came up with the down payment to get her into

- i P Syt B R = 2 [ Tered =lam Eod e o E e
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s8ix or eight or nine months; it would have apparently been
a vear in early October and this defendant invaded her
home, her refuge, her sanctuary, her special place where,
except for his repeated intrusions, she should have found
safety.

Well, in the view of this evidence and from
the perspective of the prosecution and I submit the
legislature, when you do that, when you commit a burglary,
particularly when you kill somecone in their home, you have
made it one of the worst of the worst. Now to add insult
to injury, bhe also stole from her after he killed her, he
stole from her and the legizlature made a judyment about
robbery because robbery is an inherently dangarous crime
becauge it very often involves force and violence and fear
of injury and so the legislature said you have a strict
liability if you commit that crime and someone dies, then
you must know, first, you are quilty of murder of the first
degreae and, second, you must know we msay that aggravates
the murder.

Well, there are certainly two aggravating
¢ircumstances already found by you in your previous
deliberation. The third circumstance is rape, murder.
Instruction 18 defines sexual penetraticn. It says,

"Sexual penetration means cunnilingus, fellatio or any

L]
part ¢f a persen's beody
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i 1 or any object manipulated or inserted by a person into the
% 2 genital or anul openings of the body of another inciuding
% 3 sexual intercourse," and then the Court says," Sexual
4 intercourse is the placing of the penis of the perpetrater
5 into the vagina of the victim.*
6 Mr. Ewing says the State asks you to
7 speculate with absclutely no corroboration and, ladies and
3] gentlemen, I say to the contrary, agreeing wholeheartedly
g with the remarks already made by my co-counsel, this case
10 to almost an abaclute certainty, when just and reasonable
11 inferences are drawn from the totality of the evidence,
12 proves that this had to have been a sexual assault. For
13 the victim told her friend Michelle Mancha, during the
14 telophone conversation the day before, that she had told
15 him no and if she said no, it's over, it's finished on the

16 30th, why is it reasonable that she would suddenly have

17 done a hundred eighty degree turn and helped him into her
18 trailer? It'e just absurd when you put it in the

19 chronology of what was happening because this is the woman
20 who was accompanied from work on the 31st, the day she was

21 to be killed, Michael Pollard. She went to his residence,

22 dropped him off, and then went on home and to his surprise,
23 she showed back up just a few minutes later. This is the
24 woman who apparently had already received the telephone

25 message that Mr. Chappell made from Bill Duffy's office and
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% 1 she had learned, to her surprise, that he was going to be

g 2 released.

% 3 So how did Pollard describe her when she got
4 back to his residence? He said she was curled up like a
5 ball on the sofa crying and ghivering and shaking. She was
6 so afraid¢ of this defendant and the defense is saying that
7 it's speculation in wview of the fact that she told a friend

8 the day before that it was over and that he replied he was

9 going to kill her and when you underatand that after his

10 release, within two hours, he had killed her. Well, surely
11 if she was saying no on the 30th, she was saying no, if it

12 was within her physical capacity to do so. She was saying

13 no on the 3lst.

14 The Court in Instruction 19 aexplains

15 something helpful, "Physical force is not a necegsary

16 element in the commiszion of sexual assaunlt. The issue is
17 not whether the victim was physically forced to engage in a
18 sexual assault, but whether the act was committed without
19 her congent. A victim of a sexual assault ig not required
20 to do more than her age, strength, surrounding facts and

21 attending circumstances make it reasonable for her to do to
22 manifest her oppoaiticn.”

23 Well, ladies and gentlemen, this is a woman
24 who was battered, been, by the concession of the defendant,

4 A vwaman Fhad ha srea
2 d wWulall widoe S Yia
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hand. This is a woman he used a knife on. This is a woman
whose residence he ransacked. This la a crime scene where,
as the point of entry, he didn't usge the door, neither the
front door or the back door. He came in through the window
forcing his way inside and the defense says there's no
evidence that he sexually assaulted her. Well, he said he
never ejaculated, but that is rebutted by the DNA

evidence. One in 14 billion in describing the genetic
profile. I submit to you that the State has proven beyond
s reasonable doubt that he not only murdered her, he raped
her. He not only murdered her, he robbed her. He not only
committed murder, he broke and entered and he committed
burglary and the defense says it's all the same course of
conduct. If the legislature wanted tc make those types of
distinctions, they wonld have done 8o and your obligation,
as objectively and as dispassionately as you can, iz to
apply the law to the evidence in this case. That's all we
can ask.

The State's fourth aggravating circumstance

is that this murder inveolved torture or depravity of mind.
Instruction No. 20 describes torture. My partner ably
explained to you the elements of murder by torture
yesterday. I'm not going to repeat what she said.

Instead, I want to emphasize depravity of mind. This
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lanquage. It doesn't necessarily require torture. It says
murder involving torture or depravity of mind. Now, you
think back about the circumstances of thisz case, is this a
depraved murder? Is this depravity when the individual who
kills is writing lettere hurling defamatory adjectives at
the woman who was supposedly tha love of his life?
The Court defines depravity of mind in
Instruction 21 and I commend that to your attention when
you deliberate. “The condition of mind described as
depravity of mind is characterized by an inherent
deficiency of moral sense and rectjtude. It consistg of
evil, corrupt, and perverted intent which is devoid of
regard for human dignity and which is indifferent to human
lifa.” Weren't the actions of Mr. Chappell on the day of
this murder devoid of regard for human dignity? Didn't he
act in a way totally indifferent to the sanctity of human
life?
The Court concludes at line six and seven,

"To find an aggravating circumstance based on depravity of
mind, you must additionally find that there was torture,”
that's one of the ways to get there or there's the
disjunctive again, "torture or other serious and depraved
physical abuse beyond the act of killing itself.* Now the
defense says the only evidence we have in this case is the

testimony of Dr. Green. Of course, they were focusing
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= - _
=
1]
z
e, 1 primarily upon the torture argument and it's guite true Dz.
1
5 2 Grean, the Chief Medical Examiner in Clark County,
[l
[l
E 3 explained that, in his opinion, all of the wounds inflicted
4 on this victim were contemporaneous., Well, Dr., Green
5 didn't tell us what contemporanecns means except to say
& they all happened at about the same time. He doesn't know

7 what the sequence of these lethal blows happened to be any
8 more than Dr. Etcoff. Dr. Green is not an eye witness. BHe
9 didn't see this as it happened and what he's, basically,

10 saying is that the knife wounds happened at about the same
11 time. He wouldn't know if there waz a five minute

12 interval. He couldn't tell that from his medical

13 findings. He wouldn't know if there was a fifteen minute
14 interval. He can say from the evidence of the battering,
15 the pommeling to the head and face and bedy and arms of

16 this victim, that those acts were before she died. The

17 fact that she has defensive wounds, the bruises on her arms
18 guggests that she was trying to cover heraelf up.

19 Well, that's Dr. Green, the expert that he
20 is, is sill subject to limitations. What he did say is

21 that this woman died of multiple stab wounds and that's the
22 point I wish to make regarding depravity of mind because

23 the requirement is if the action is depraved, that in order

24 to find it, you muast additionally find that thare was

25 torture or other serious and depraved physical abuse beyond
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the act of killing herszelf. Now, as horrendous as 13 stab
wounds are, they didn't all kill her. My partner yesterday
referred to the wound ¢lose to the naval. It was
gratuitous, that was depraved. There’s a stab wound down
near her pubic area. Why does he stab her there? Do we
get some insight from the fact that & few weeks ago, he had
been writing from the jail, "You're going to hell, you arxe
a slut, you are a whore, you are a stupid bitch," and he
stabe her near her pubic area. That didn't kill her.

So are those acts of serious and depraved
physical abuse beyond the act of killing itself and when
the defendant says that things weren't right, he says when
they were having consensual sex and the prosecution alleges
when he was raping her, he says he jumped up and she was
#till laying down and he grabbed her with his right hand
around the neck. He says, "No, I wasn't cutting off her
air supply, I wasn't choking her. WNo, it wasn't anything
like that," but he demonstrated how he grabbed her. 1Is
that a serious and depraved act of physical abuse beyond
the act of killing itself and he battered her. My partner
counted 12. I don't know if it was six or 10 or 12 or 30
times. 8She bears the scrapes and brnises which show the
number of times the fists of this defendant impacted her
body. That didn't kill her, though. She died of stab

wounds and so theose are serious and depraved acts of
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T 1 physical abuse beyond the act of killing itself and this
n
g 2 wag a depraved murder.
o
o]
o 3 The defense has talked about mitigation.
=N
4 Ladies and gentlemsn, to say that somebody who is now 26

5 going on 27 and when he committed these depraved acts was
6 25 years, going on 26, that somehow because of his youth,
7 that is a mitigating circumstance that outweighs his

8 heincus viclent acts is an absurd position to take.

9 The defense says that he has a lack of
10 significant criminal history. Ladies and gentlemen, the

11 guy that got hit in the back with his brick, Mr. Gay, from

12 Lansing, Michigan might have something to say about that
13 defense argument. The storee who have been repeatedly
14 victimized by his efforts to satisfy his cocaine habit

15 might disagree. The Tucson Police Department that had to

18 respond repeatedly te the allegations of domestic violence
17 might disagree and certainly the woman whose nose was
18 broken, who was threatened with a knife to her throat on

19 June the lat, Debbie Panos might beg to disagree and in all

20 likelihood, these persons would allege that the man who was
21 being supervised on probation when he committed thig crime
22 for a gross misdemeanor, in fact, was the person who had a
23 very significant c¢riminal history.

24 Because the defendant takes the witness

25 stand and cries, because he's tearful when interviewed by
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the defense psychologist, does that mean he's remoraseful?
Well, even Dr. EBtcoff said this is a very angry person and
when he began to explain what happened, I could see how
cleose to the surface the anger was and the prosecution
submite the remorse is phony. It's all an effort simply to
mitigate the punishment. It's an effort to diffuse his
responsibility. The defense says he fully accepts
responaibility. Not if he lies about what he did. Not if
he was there, laid around and waited, not if he raped her.
They say it's mitigation that he can adapt to prison life
and then they talk about his childhood.

Well, ladies and gentlemen, you'll be
thankful to know I'm almost done. There are two operative
words at this stage of the proceedings and in view of the
position taken by Dr. Etcoff, whose opinions are v
if what the defendant told him is valid, and in view of the
arguments made by the defense, these words are particularly
appropriate. The words are accountability and commitment.
Shakespeare in the play Julius Caesar has one of his
characters make a statement that I'm very fond of. The
statement ie, "The fault, dear Brutus, is not in our stars,
it is in ourselves.” Mr. James Chappell, the fault does
not lie in your stars nor, to borrow a phrase from Flip
Wilson, "Did the devil make you do it?" Ralph Waldo

Emerson said, "Things are in the saddle and ride mankind, "
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and crack cocaine rideg hard and with a heavy s
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was an addict, that's for eure, and he had a problem,

it is not an excuse, even though criminals repeatedly

to make it an excuse, becaupse nobody made him use crack

cocaine. Crack didn't make you do it, Mr. Chappell.
don't kill, people kill.

It wasn't the fault of Debbie Pancs. §
didn't make James Chappell do it. BHe sought her out,
came to her home, he was the aggressor, she denied his

accusations, she did nothing to provoke him into burgl

and robbery and rape and murder. It isn’t even the fault

of the knife, 68-A-1. Without Mr. Chappell, the knife

could never have got outside of the drawer in the kitchen.

It is an aminate object, it was the instrument used by

to destroy her life, but he ie the one who picked it u

He made the series of choices. His hand grasped the knife,

his hand, his arm plunged the cold steel of the knife
repeatedly into her peck and her chest and other parcts
her body,

It isn't the fault of EOB. When they

interviewed him the first time, he didn't have the attitude

of someone who was ready to change his life-style, to give

up dope. It's not the fault of wWilliam Moore, the

Probation officer from Michigan, who did his best with

defendant and with his family and it isn't the fault of
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grandmother Clara Axam. She undoubtedly did her best under
the circumstances with the defendant James Chappell. TIt's
not the fault of his Aunt Sharon Axam. This defendant made
the choice. He was the free agent who turned right down
Bonanza and didn't go over to EOB. It isn't the fault of
the absentee father. Tt's not the fault of the police in
thie case. It isn't the fault of the witnesses, not the
fault of the Office of the District Attorney, it's not the
fault of Judge Maupin. He has a hefty case calendar. He
didn't need the Chappell case. No one made James Chappell
do what he did.

Mr. James Chappell, the fault lies in you

that when persons commit serious crimes of violence, they
must be held personably acccuntable. And you've already
held him accountable to some extent, but now it's judgment
day for James Chappell and the issue now becomes whether
you, as the ladies and gentlemen of this jury, possess the
resolve, the determination, the courage, the convietion,
the integtinal fortitude, the sense of commitment to do
your legal duty.

What about punishment? How does Mr.
Chappell feel? BHe testified about life with the
possibility of parole. "I would be honored,” the murderer

would be honored to have life with parcle. "I would be
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honored to be able to get out some time in my life.” Dpon't
honor him, don't honor the depraved killer of Deborah
Panos. Don't honor someone who batters the head and face
and arms of a helpless mother of three children, who glmply
lays on the floor and covers her face inside her home.
bPon't honor someone who then culminates his murder, his
assault by repeatedly plunging a knife into his victim's
neck and chest and abdomen and pubic area. Those actions
make James Chappell an object of derision, not somecne
worthy of the badge of honor of life with the poseibility
of parole.

The grandmother guoted JP, the oldest child,
as saying about his father, "Ee's mean and he's in jail, "
and she also described why sha ~- I'm talking about Norma
Jean Penfield, her greatest fear, that after she dies, thia
defendant gets out to further torment her grandehildren and
I'm asking you, I'm imploring you, as the ladies and
gentlemen of this jury, to grant a grandmother peace of
mind.

Remember the words of the defendant, Exhibit
75, the words of someone who is filled with the apirit of
vengeance and hatred, adding insult to injury. Well, a
wise man many years ago said, "The world once in a broad
flies irrevocably." a fist, a steak knife, these

ingtruments once sent abroad flied irrevocably

¥. Ask the

Lile
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loved ones and friends of Deborah Pancs if these aren't
irrevocable. Ladies and gentlemen, I ask You, on behalf of
the State of Nevada, épecifically on behalf of my partnar
Abbi Silver, in this case to impose a sentence which is
just as eevere, just ag deadly, just as final, just as
irrevocable as the fists and knife of James Chappell.

Peborah Panos had no due process of law, no
fine lawyers urging the defendant to back off, no right of
allocution, no jury, no safety net, no domestic violence
hotline. With the most profound disrespect for one who
would steal food and clothes and toys from his children and
from the so-called love of hig life for crack cocaine, who
then stole from these children their mother and prematurely
sent her te heaven, ! add my words to the words of Debbie's
aunt, Carol Monson, "Give James what he gave Debbie,” T
mean by that death.

THE (QURT: Does this matter now stand
submitted?

MR. BARMOK: Yes

MR. EWING: Yes,

THE COURT: At this time we will leave this
case with the jury. I will ask the clerk to swear the

officers to take charge of the jury and the alternates.
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by the clerk.)

THE COURT: Ladies and gentlemen of the
jury, if you will now accompany the officers to
deliberation. First order of business ig that thay will
take you to lunch.

We will be at ease while the Jury dasparts

the confines of the courtroom.

(At this time the jury left the courtroom. )

THE COURT: Mr. Ewing, you have something
you wish to bring to the Court's attention at this time.

MR. EWING: Your Honor, yes.

Yasterday afternoon, I made a motiocn for
mistrial. The Court made a ruling, but the Court allowed
me an opportunity to present the Court with a case for the
Court's file relating to the motion and the validity of a
mistrial.

THE COURT: You rely upon this case in
support of your argument?

MR. EWING: Yes, that's correct. Tt's
pretty much on point and 1 provided a copy to the

prosecution.
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argument on the snbject?

accusation of misconduct and argument has to be considered
on its gpecial facts. The case of Lesko versus Lehman, 925
F.2d 1527, in the Court's view, apply to the discrete facts
of that case and is distinguishable and, therefore, wakes

the case part of this record and incorporates it as part of

the defense’'s argument for mistrial.

Honor.

ATTEST:

. . Page 60

THE COURT: The Court believes that each

Anything further at this timae?

MR. HARMON: HNot from the 8tate, your

MR. EWING: Kot from the defanse.

THE COURT: All right, we're in recess.
(Off the record at 1:26 p.m.)

* * * * % &

FULL, TRUE AND ACCURATE TRANSCRIPT OF PROCEEDINGS.

A K A
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I 14 MONDAY, DECEMBER 30, 1996, 9:00 A.M.
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1 MONDAY, DECEMBER 30, 1996, 9:00 A.M.

THE COURT: C131341, State of Nevada versus

3 James Montell Chappell.

BLPEIArA-T1T3448400
N

[ 9

The defendant is present in custody

5 represented by his counsel, State of Nevada represented by
6 the Deputy District Attorney. Also present are

7 representatives of the Department of Parole & Probation.

8 This is the time set for the entry of

9 judgment and imposition of sentence. Are the parties ready
10 to proceed?

MR. BROOKS: Defense is, your Honor.

12 MR. LUKENS: And the State is, your Honor.

[oey
7
3

HE COURT: All right.

First, there iz a motion for stay of

15 execution.

16 MR. BROOKS: We can handle that after the

17 gentencing, Judge. Whatever the Court's pleasure,

18 THE COURT: All right.

19 On October the 16th, 1996, the trial in this
20 matter waz conclud he jury found the defendant

21 gullty of burglary under Count I, robbery with the use of a
22 deadly weapon under Count II, and murder with the use of a
23 deadly weapon under Count IIT and the jury also having

24 imposed the death penalty on Count III, we're now

25 proceeding on the sentencing for these charges.

PATSY K. SMITH, OFFICIAL COURT REPORTER

8IDC2478
AA00062
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24 opportunity to speak because they felt that they would be

25 too emotional and would not be able to address the Court as

PATSY K. SMITE, OFFICIAT. COURT REPORTER

—
I Page 3
-
I% 1 The Information in this case that generated
; 2 these charges was filed in this matter -—- it's net on the
IE 3 calendar. When was the Information filed?
* 4 MR. BROCKS: Judge, it was filed October
I 5 1ith, 199s5.
6 TEE COURT: Aall right, the record will so
I 7 reflect.
8 Is there any legal cause or reason why
9 judgment should not be pronounced against the defendant at
10 this time?
11 MR. BROOKS: ©No, your Honor.
12 THE COURT: By wvirtue of the jury wverdicts,
13 the defendant is hereby adjudged guilty of burglary, a
I 14 felony, under Count I, robbery with use of a deadly weapon,
15 a felony, under Count II, and murder in the first degree
I 16 with the use of a deadly weapon under Count III.
17 Does the Department have anything to add to
_ 18 its reportz
19 MS. LOWREY: No, your Honor.
20 THE COURT: State of Nevada.
21 MR. LURENS: Briefly, your Honor.
22 I would advise the Court that the victim's
I 23 relatives are in court this morning and declined an

8IDC2479
AA00063
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they felt the Court should be addressed.

‘HE

=
o]

OURT: The Court has a clear
recollection of the testimony that was had during the
rial.

MR. LUKENS: Thank you.

I simply wish to comment regarding what this
man wrote to the Court after he was convicted on October
16th, 1996,

Winston Churchill, when once describing one
of the most horrendous men to have lived in onr century,
+ "He was an evil man."” It would be easy to
call this man gome szort of monster, someone who does
horrific and terrible things, but that would be to dignify
him. He was not and is not that. He is & little man who
is evil. He's a little man who even, when called before
the Court, says of his victim, the mother of his three
children, he says, "But she still made a bad choice and got
caught. Yes, she thought I would let her get away with
this since I let her get away with so much in the past."

Even today, he cannot accept and understand

as a decent human being. He simply says, in his delusion
when he says, "But I'm going to need to learn a little bit
for when I get free, so what I'm going to do now is learn
as much as possible. If I ever get free," and so forth.

This man forfeited his right to live. The

PATSY K. SMITH, OFFICIAL COURT REPORTER
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. . Page &

jury imposed the sentence and the sentence is just. He
what he did, but because often times in
the nature and the course in the events, that, for some
upreme Court in the future sees some reason
not to have this man forfeit his life, I'm going to ask the
Court to run all of those sentences consecutive rather than
concurrent as recommended by the Department of Parole &
Probation. There's no question that this type of person
should never, ever be a free man to walk among us or among
decent people and breathe free air. Those sentences should
be consecutive.

I would submit it.

THE COURT: Thank vou.

Mr. Chappell, your attorney will have an
opportunity to make a statement on your behalf. Do you
have anything to tell the Court in mitigation of punishment
before sentence iz proncunced?

THE DEFENDANT: Of course, your Honor.

First of all, I would like to thank you and
the State for my glasses that you bought me and I would
like to send my most sincere apologies to my three lovely
children and their beloved ﬁother, who I tried very hard to
love, but somewhere along the way obsesgion took over and I

lost all my self~esteem and self control.

I did not and could not burglarize my own

PATSY K. SMITH, OFFICIAL COURT REFORTER
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children's home. I did not and could not rob my own

dren's mother. T did not and could not plan to kill my

- own children's mother or any other human being. I am not a

.

ed, violent person and my misdemeanor history
with the law shows that.

I have never in my life seen go many people
lie under oath in my trial. My trial was completely full
of hearsay. Not one witness who testified knew me or Ms,
Panos but her mother, who did a lot for us, bless her
heart, and our children and, Norma, I'm truly sorry. Your
daughter was the most caring person I've ever met in my
life. I learned so much from her. She will always remain
in my heart and soul to the very lagt day I am on this
earth.

I still can't believe all this has
happened. I made a very bad mistake and I'm about té pay
for it. I knew from the beginning that no one would
understand me or listen to me. Maybe if T had some African
Americans on my jury things would have came out different.

I would like to say to James Panocs, Anthony
Panos, and Chantel Panos who are Lhe real victims here and
I am going to do all I can to reunite wit
family. They know the real James Chappell. You all

don't.

Once again, I would like to say I'm truly

PATSY K. SMITH, OFFICIAL COURT REPORTER
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Page 7

sorry and I apologize to each person I have hurt and
brought into this case of mine. May God forgive me and
bless us all.

I'm prepared to be sentenced, your Honor.

THE COURT: Thank you, Mr. Chappell.

Mr. Brooks, on behalf of the defendant.

MR. BROOKS: Judge, first, I would like to
correct a mistake in the presentence investigation report.
On page five, the Department of Parocle & Probation quotes
the mother of the victim as stating, "I can't forgive the

courts for leatt . I just want to make sure that
the record is absolutely clear, I went and read the order
of the courts in this case and the court specifically
ordered in thie case that he not be released on the
streets, that he be zent to a drug program by the actual
personnel of the Department of Parole & Probation. The
people who released him were not the courts in this case,
it was the Department of Parole & Probation that released

him and they didn't mention that in their report.

Obvicusly

most consistently polite and cocperative people I've ever
represented. He's an absolute pleasure to work with and

it's very interesting because in my dealings with James,

PATSY K. SMITH, OFFICIAL COURT REPORTER
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there’'s only one time when he ever raiges his voice and

other men who were living in his home with his girlfriend
and hiz children and that makez him mad, it makes him
upset, and, by golly, that is exactly what caused this
terrible crime to occur and T will say this. If that makes
him & evil man, the fact that he waz jealous, then I wouyld
submit that the world is full of evil people because truly
this is a crime that occurred from passion, it occcurred

ve this man is an evil man

(=%
H
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5)
e
Q
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from jealousy, an
and I'll submit it on that, your Honor.
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have to
take the most vigorous exception to the last portion of
counsel's statement with regard to how this occurred. The
circumstances that led to this tragic event were not such
that -- could not be described as circumstances of
provocation. There was absolutely no excuse, sociologic or
otherwise, for this final act of defiant control over this
woman.

The argument that was made during the trial
and has been made thig morning that this was hisz home, his
children, and, in fact, I believe he even said, during his

testimony or even used during his testimony, the possessive

when it came to -- the possessive tense when it came to

PATSY K. SMITH, OFFICIAL COURT REPORTER
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describing the victim in thisg case, his possesszions.
No human being owns ancther human being.

This was not his home. She paid for it, she lived there.

fa
" -y o
He was on it

only, at best, an itinerant father. TIn fact, he was not a
father at all to these children. He was simply the
biological father of these children.

I can think of no more degrading or
counterproductive or damaging result than if this gentleman
should ever be reunited with his children. Before he did
this, I regret to say he was simply a shiftless bum. Now
he is a murderer of the mother of his children. The State
says that he is but a little man. I'm afraid that's not
true. He's really not a man at all.

In accordance with the law of the State of
Nevada, in addition to a $25 administrative assessment, I
hereby sentence you, James Montell Chappell, as follows:

Count I, 120 months maximum in the Nevada
Department of Prisons with minimum parole eligibility to

commence when 48 months has been served.

commence in 72 months. Plug an equal and consecutive

sentence for the use of a deadly weapon.

The sentence under Count II is to be served

PATSY K. SMITH, OFFICIAL COURT REPORTER
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consecutive with that sentence under Count I.

Count ITT, the defendant is hereby sentenced
to death by statute in the Nevada Department of Prisons and
he is subject to an equal and consecutive sentence for the
use of a deadly weapon in the commission of that erime and
that sentence is impozed accordingly and the sentence under
Count IIT is to be served consecutively with the sentences
of Count I and Count IT,

Credit for time Berved?‘

MS. LOWREY: Hundred seventy three days.

MR. BROOKS: Judge, may we approach with an
order on the stay of execution? It's an automatic stay.

THE COURT: Yes, I understand that. I wiil
sign that at this time and indicate to Ms. Panos' family,
my sincere sympathy and my hope that you can at least go
forward with your lives and in the hopes that these three
children can have the kind of life that they deserve,

MR. LURENS: I think there is statutory

restitution, your Honor.

THE COURT: Anything further from the

parties at this time?

PATSY K. SMITH, OFFICIAL COURT REPORTER

- 0 '/ | || |

8IDC2486
AA00070



P ® ®

_ Page 11
=2
% .o 1 MR. LUKENS: Nothing by the State.
% 2 MR. BROOKS: HNothing, Judge. Thank you.
% 3 THE COURT: Thank you.
4
5 w* *‘ * % * &
6
7 ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF PROCEEDINGS.
8
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" e wo. ¢-131361 1 IAS VEGAS, NEVADA; TUESDAY, MERCH 13, 2007

£ DEPT. NO. 3 | 2 PROCEEDINGS ‘

3 3 * k * k%

¢ 1

5 3 THE COURT: Welcame to Department 3, in

4 DISTRICT COURT 6 the trial of C-131341, State of Nevada versus James ~

7 CLARK COUNTY, NEVADA 7 Chappell.

8 Bk Ak 8 ‘ The record will reflect the presence of

g ) 9 Mr. Chappell with his attomeys, the Sta:te‘s attorneys, in
b STATE OF NEVADA, ; i0 the presence of our prospective jurors. .

i Plaintiff, ; REPORTER'S TRANSCRIET 11 ladies and gentlemen frcim vesterday,

L . % SENAL TSFMG 12 welcame back. Thank you for your patienice this morning,
13 g 13 We're starting late because we were miss;ing a mmber of

14 JAMES MONTELL CHAPPEIL, g 14 people that were supposed to be back at 40:30. We need a
Lo Defendant. g 15 certain amount to finish up this processl, 0 what we had
16 16 to eventually do is get 15 of your brethinen from

¥ 11 downstairs and bring them up. Welcane t;o you all.

18 BEFCRE ng S?%'&%mgu% HERNDON 18 My name is Douglas Hemdfon. I'm the

1y DATED: TUESDAY, MARCH 13, 2007 19 presiding judge in District Court, Depax;tmant 3. Yauall
20 20 have been subpoenaed here, as you know from filling cut

21 2t the jury questionnaire, as potential ju:fors in a criminal
22 22 proceeding. !

13 23 I'n going to tell vou a few things and

B oreED By SHARON HWARD, C.C.1. 16, 745 24 then I'm going to have the attorneys give you a little bit
A 25 of introduction of the case and tell you about some

1 E 3

1 APPEARANCES: 1 witnesses that may be called. Then we'll have some

2 For the State: CHRIS OWENS, ESQ. 7 cuestions for you all. Then we'll get back to the process
3 3 at the point we were yesterday.

4 For the Defendhant: CLARK PATRICK, ESQ. 4 Just so you understand, seated in front of
5 TAVID SCHIECK, ESQ. 5 me is Sharcn., Sharon is my court reporter. Everything

6 6 that I say, or the attorneys say, or any questions you are
7 7 asked to answer you give she reports. So it is going to

8 8 be really important that if you are askéﬁ questions that

g 9 you speak loud enough so we can hear vou, and please

10 10 answer out loud. Den't just shake your head or nod your
11 11 head. And don't say Uh-huh or Huh-uh, because it's hard
12 Foak kR 12 to make swre we get that right in 2 report. So try and

13 : 13 answer "yes" or "ro," if you could please.

14 1 Additicnally, seat to my left is carol.

15 15 Carol is the court clerk, She is going :to administer an
16 16 oath to you all in a minute to we make sure you're sworn
11 17 in before you answer any questions. Sea;ted to her left is
18 18 my law clerk, Steve, who helps me cut with a lot of legal
19 19 things that come up during the trial.

20 20 ‘ You have already met Leslie. Leslie is my
2 21 bailiff. What you're going to find out is most of the

22 22 court personnel, as well as the attorney‘s are under
23 23 certain ethical and legal chligations not to converse with
p! 24 the jury, other then in here during the jury selection
5 25 process, That means in the hallway, they're not going to

2 4

STATE OF NEVADA vs. JAMES CHAPPELL 3/13/07
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1 sit around and chat you up ahout the basketball tournament 1 Norma Penfield, and Paul Widner. The victim's name in
2 or anything like that. They are not supposed to. 2 this case was Debbie Panos. :
3 Nonetheless, there may be sare things you 3 W have a coroner that will testify. He's
4 need to bring to the court's attention, so you can aiways { actually a retired pathologist from the ‘coroner's office,
5 comunicate with Leslie. You can tell her anything you 5 Dr. Green. '
6 need to tell her; and she'll get it to my attention if 6 Police officers who may testify:
7 necessary. 7 Daniel Dersdorff, Darren Heiner, Art Lee, Paul Ocsuch,
8 What I'm going fo do is ask you a series § Mike Perkins, James Viccarro, Alen Williams, and '
9 of questions, as quickly as I can, so we can kind of move 3 Cal Winchelis. '
10 forward. But before I do that, Mr. Owens, if you'd 10 Parole and probation offiicers:
11 introduce yourself and Ms. Weckerly and tell these new 11 larry Arave, Mike Compton, William Duffy, Bet Henderson,
12 folks about the case and the potential witnesses. 12 Germaine Smith, And then a possible wit‘ness,
13 MR, CWENS: Thank you, your Honor. 13 psychiatrist from the North Reno area, Dr Thomas Vicker.
1 1 think for this group here it's a review, 14 T appreciate your, patlence with us through
15 right. So we'll be testing you on it in a mimite, I 15 this process, and your candor in answer:lng our questions,
16 don't think you've heard this before, but if you have I 16 because this is obviously an important ﬁroceedj.ng here.
17 apologize, 7 THE COURT: Thank you, i‘qr Ovens.
18 My name is Chris Owens. This is Pam 18 Mr. Schieck. ,
13 Weckerly. We're prosecutors in the district attorney's 19 MR. SCHIECK: Thank you,: your Honor.
20 office. We're presenting this case for the State of 2 Good momming, ladies and gentlaten.i My name is David
21 Nevada. This is a incident that occurred back on August 21 Schieck., I'mwith the special public de['ferder‘s office
22 31st of 1995. It went to trial a little over a year 22 here in Clark County, Nevada. Also with the office is
23 later, and the Defendant was convicted on charges of 23 Clark Patrick, who will be assisting curing the trial of
24 burglary, robbery, with use of a deadly weapon, and first 24 the case. This is James Chappell, the Diefendant in the
25 degree murder with use of a deadly weapon. As he sits 25 case.
1 here in couwrt, he's been convicted of those charges. 1 The 1ist of witnesses we may call during
2 The purposes of impaneling this jury is to 2 these proceedings are as follows: James Ford, Ivory
3 make a finding of a sentence regarding the Defendant, Mr 3 Morrell, Ben Dean, Charles Dean, Fred Dejan, Willy -
4 Chappell. That's all that's going on with regard to the 4 Chappell, Mira Chappell-King, Kisha Axidn, Dennis Reffer,
5 jury here. 5 Marabel Rosalez and Howard Brooks.
6 In regard to sentencing procedure, there 6 Aditionally, we would hear testimcny from
7 are four options that will be available. Those are the 7 Dr. lewis Etcoff, Or. Tod Grey, and Dr. William Dan,
8 death penalty, life without the possibility of parole, 8 Thank you.
y life with the possibility of parole after 40 years, and a 9 THE COURT: Al right. Tadies and
10 temm of years in prison with parole eligibility after 40 10 gentlemen, I'}]l have Carol swear approximately fifteen of
11 years. Those are the options, 11 you that just came. If you'd stand wp alrd raise your
12 The incident in question here was a murder 12 right hand and she'll swear you in.
13 that occurred at the Ballerina Mobile Home Park. It was 13 THE CLEPK: You do solamly swear you will
14 at 839 North Lamb. Just a few miles to the east of here, 14 well tmly answer such questions that may be put to you
15 down Bonanza. You'll here facts that it occurred in the 15 touching upon your qualifications to act as jurors in this
16 trailer in that area, the trailer home. And also about 16 case at issue, so help you Ged, i
17 scme things that happered in regard to the jail here 17 PROSPECTIVE JURORS: (Chfoir of T do}.
18 downtown and parole and probation. 18 THE CLERK: You may be s!eated.
1% Now, witnesses that the State may call in 19 THE COURT:  She's going to call the role
20 this matter are as follows, I ask you to pay attention to 20 to make sure we have fifteen of you that' we helieve we
21 see if you might know or have heard of any of these pecple 21 have. When you hear your nare, answer present or here,
22 for questions later: [uana Aires, Lisa Duran, Tayna 22 please.
23 Hobson, LaDonna Jackson, Claira McQuire, Mike Pollard, Kim 23 THE CLERK: Joanne Carmosino.
24 Simpson, Sherry Smith, Debra Turner, Laura Burfield, bl PROSPECTIVE JUROR: Present.
25 Greg Umst, Dena Freeman, Michell Munson, Carol Mmson, 25

6

THE CLERK: Gary Rosenkrantz.

STATE OF NEVADA vs. JAMES CHAPPELL 3/13/07;
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1 PROSPECTIVE JURCR: Present. 1 you're ultimately selected as a jurors, then we find out
2 THE CLERK: Craig Fuller. 2 about that, that ocould contaminate your wverdict. &nd
3 PROSPECTIVE JURCR: Present. 3 that's bad. So, please, if you have any feeling there's a
4 THE CLFRK: Lisa Bogner. 4 question before, you think there's something that maybe
5 PROSPECTIVE JURCR: Present. 5 you're not sure you should tell, should you not tell, let
6 THE CLERK: Rene Vargas. 6 us know about it. There is no wrong answer of anything
o1 FROSPECTIVE JURCR: Here. 7 that happens during a jury selection prdcess. o
g THE CLERK: Dona Morella-Xrupa. ' First off, what I wouldlike to know is is
9 PROSPECTIVE JURCR: Here. 9 there anybody, of the 15 of you, whe has been convicted of
10 THE CLERK: David Mayorga. 10 a felon? T see no hands. Thamk you.
1 PROSPECTIVE JURCR: Here. 11 Eny of you all not U.S. citizens? 1 see
i2 THE CLERK: Jedediah Herring. 12 1o hands. Thank you. .
13 PROSPECTIVE JURCR: Here. i3 Do any of you believe that you know or are
14 THE CLERK: Patricia Moran. 14 acquainted with any of the attorneys here today, either
15 PRCSPECTIVE JURCR: Here. 15 Mr. Owens or Ms. Weckerly fram the DA's pffice or
i6 THE CLERK: Steven Leavitt. 16 Mr, Schieck or Mr. Patrick om behalf of Mr. Chappell? I
17 PROSPECTIVE JURCR: Here. 17 see no hands. Thank you. E
18 THE CLERK: Alan Potter, ig Eny of you believe you k'now or are
19 PROSPECTIVE JUROR: Present, 19 acquainted with Mr, Chappell? I see no hamds. Thank
20 THE CLERK: Karen Meza. 20 you. '
21 PROSPECTIVE JUROR: Here. 2l By of you all believe you know or are
22 THE CLERK: Charles Brooks. 22 acquainted with any of the witness spok%n to you about by
7 PROSPECTIVE JURCR: Here. 23 Mr. Owens or Mr. Schieck? I see no hands. Thank you,
2 THE CLERK: Michael Lomasney. 2 Anybody believe they knéw anything ahout
25 PROSPECTIVE JURCR: Here. 25 the case, other than the very short synopsis that Mr.
. ' a ‘ 11
1 THE CLERK: Luz Cruz. 1 Owens just spoke to you about, as well %s th synopsis that
2 PROSPECTIVE JUROR: Here, 2 was in the jury questionnaire? I see ng hands. Thank
3 THE CCURT: Anybody's name that is present 3 you.
¢ vwhose name was not called? T see no hands. Thank you { Same of you indicated m your
5 very muich, 5 questionnaire, if I recall correctly, th:at you have been a
] All right, ladies and gentlemen. as I ¢ juror before. To the extent you have bejen a juror before,
1 said a minute ago, I'm going to ask a few quick questions 7 did any of you serve as a foreperson of jthose juries? I
8 then the attorneys will get back to their questioning of 8 see no hands. Thank you. .
9 the prospective jurors. To those 15 of you that have just 9 Have you or any of your close family
10 arrived, understand that it is my desire, as well as the 10 merbers ever been accused of a crime? Yes, sir? What's
11 attorneys' desire, to seat 14 pecple to hear this case who 11 your name, Sir? '
12 are as essentially as fair open-minded and neutral as 12 PROSPECTIVE JUROR: Domna Morella-Knupa.
13 possible base upon the facts of this cas. There are a 13 THE COURT: Badge nuﬁaaﬁ, sir?
14 mmber of questions we need to ask you about today. i1 FROSPECTIVE JURCR: 0111..
15 The questionnaires speeded this up a lot. I know it 15 THE COURT: Ms. Morella-Krupa?
16 doesn't seem like that, because you were sitting arcund 16 PROSPECTIVE JURCR: Yes.,
17 yesterday and you're back here again today. But in a case 17 THE COURT:  Sorry, What;"s the crime?
18 of this nature the questiomnaire has really expedited a 1§ When was it? !
19 lot of things, but obvicusly, base upon same of the 19 PROSPECTIVE JUROR: My sister. " She was —
20 answers in there, there's a meed to follow up and ask a 20 she stole funds or money from the comany she worked from,
21 few questions. 21 She was prosecuted, 1
22 Please make sure that any questions you're 2 THE COURT: Was that hea& locally?
23 asked today, you give as full, conplete, and henest 23 PROSEECTIVE JUROR: Chicago.
24 answers to those questions as possible. If you hide or 2 THE COURT: All right. Thank you, ma'am,
25 withhold semething that has reference to this process and 25 Bnybody else? Yes. In the front row, tan shirt.

12
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1 PROSPECTIVE JUROR: Badge mmber 050104, 1 I'm going to give you — your job as

2 THE COURT: Mr. Rosenkrantz. 2 jurors is to be fact finders. My job as a judge is to

3 PROSPECTIVE JUROR: Yes. My brother. 3 instruct you on the appropriate law in the State of Nevada
4 THE COURT: What was that? 4 that applies to this case. You then take the facts as you
5 PROSPECTIVE JURCR: Possession of 5 find them, apply the law and reach what {you believe is an
6 marijuana with intent to sell, and methamphetamine. 6 appropriate decision. :

7 THE COURT: Was that locally? 7 You have to accept the law as T tell you

8 PROSPECTIVE JURCR: No, it was mot. 8 it exists, even if you disagree with it,i if you're going

9 THE COURT: Thank you. Anybody else? $ to be a juror. ' '

16 Middle row, sir, in thé'dark shirt. 10 ' Is there anybody that th:mks the would not
11 FROSPECTIVE JUROR: 050126. 11 be able to follow the law as I tell you it exists? I see
12 THE COURT: Mr. Potter, what do you have? 12 1o hands, Thank you very much.

13 PROSPECTIVE JUROR: My scn, statutory 13 There are a number of pr!inciples of law

14 rape. ) 14 that pertain to every criminal proceeding. In this

15 THE COURT: Okay. Was that locally? 15 proceeding one of those is the fact ﬂwat' the State has the
16 PROSPECTIVE JURCR: Yes. 16 burden of proof in preofing all of the elements necessary
17 THE COURT: Thank you. Back row. 17 for certain things in this case related ;to the sentencing.
18 PROSPECTIVE JURCR: 050130, 18 Does everybody understand that principlej? Proof beyond a
19 THE COURT: Ms. Cruz. 19 reasonable doubt, does everybody agree Wllth that

20 PROSPECTIVE JURCR: It was ay niece. 26 principle? Anybody disagree with that? ! I see no hands.
21 Possession of controlled substance. Pl Anybody disagree with holding the State to
22 THE COURT: Thank you. Next to you, is 22 their burden of proof? T see no hands. ;Thank you very

23 that Ms. Lamasney? 23 mch.

bl PROSPECTIVE JURCR: Yes, sir. 2 All right. We will get back to our

25 PROSPECTIVE JURCR: I have an uncle that 25 questioning of the prospective jurors, wich I believe

13 : 15

1 killed his wife. 1 puts us with Ms, Ware. Who is up in seat mmber ore.

2 THE COURT: Was he convicted of that ? Good morning, Ms. Ware. How are you?

1 charge? 3 PROSPECTIVE JUROR:  Fine.

1 PROSPECTIVE JUROR: He kill himself after ! THE COURT: ALL right. Mr. Owens.

5 that, 5 MR. CWENS: Thank you. |Good rorning, Ms.
6 THE COURT: lLocally or-elsewhere? 6 Ware. You had - there was quite a few :of these questions
7 PROSPECTTVE JUROR: California. 7 you noted same sort of experience or kndvledge about,

8 THE COURT: Thank you. Any other hands 8 One was about drigs. You had somebody you knew or were

9 up? Did I miss anybedy? No. Thank you very much. 9 close to that had an experience with thaj‘t?

10 Are there any of you that would tend to 10 PROSPECTIVE JURCR: D:périence in doing it
11 give more weight or credence or less weight cr credence to 11 or selling it? f

12 the testimony of a police officer because that person was 12 MR, OWENS: Well, I'm nojt sure.

13 & police officer? Why am I not surprised to see you hand, 13 PROSPECTIVE JUROR: What are you asking,
14 Mr. Rosenkrantz. 14 either doing it or selling it? ;

15 PROSPECTIVE JUROR: That's because I'm a 15 MR. OWENS: It said what are your feelings
16 police officer, 16 and you said, did not deal with then. Was this somebody
17 THE COURT: Are you with Metro? 17 you were close to? i

18 PROSPECTIVE JUROR: Yes, your Henor. 18 PROSPECTIVE JUROR: Just a friends,

19 THE COURT: Thank you. Anybody else? No. 19 MR. CWENS: How long agof was that?

20 Thank you. 20 PROSPECTIVE JUROR: Two years ago.

21 Is there anybody that believes they would 2 MR. OWENS: So there wasfn't anything about
22 not be able to follow the instructions on the law that I 22 that that would affect you ability to be fair here if the
23 give you in this case, even if those instructions differ 23 subject to drugs came up? _
2t from what youwr persoral beliefs of what the law ought to 24 PROSPECTIVE JUROR: I gu;ess not.
25 be? 25 THE COURT: Speak up. I need to be able

14 16
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1 to hear you.

2 MR. OWENS: You indicated you had some

3 contact with a situation of domestic viclence. Was it a
4 friend or something?
5 PROSPECTIVE JURCR: Yes,
6 MR. OWENS: There was also an aunt?
1 . PROSPECTIVE JUROR: Yes.

8 MR. OWENS: Was that in town?

g PROSPECTIVE JUROR: Ho.

19 MR, (WENS: How close were you to that

11 situation when that was happening?

12 . PROSPECTIVE JUROR: I was told about it.
13 MR, OWENS: Ckay. So you didn't go to

14 court? You didn't talk to pecpie?

15 PROSPECTIVE JUROR: No.

1% MR. OWENS: What were your feelings about
17 that at that time?

18 PROSPECTIVE JURCR: T don't know,

19 MR. OWENS: Down here you indicated

20 that -- it said what are your feelings about this. And

21 you wrote, eye for an eye. Are those your feelings at the
22 time?

23 PROSPECTIVE JUROR: Yegh,

2 ) MR, CWENS: And what are your thoughts

25 about it at this point?
17
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around, what you're saying seems to be that scmebody did
samething wrong sarething wrong is going to happen to them
at sare point.

PROSPECTIVE JUROR: Yes,

MR, OWENS: You feel that that's always
the case? !

PROSPECTIVE JURCR: Yes.'

MR, OWENS: You feel w1th regard to this
partlcular case that you've already made a judgrent as to

what the jury should do? . '

PROSPECTIVE JURCR: Yes.

MR. OWENS: So the ccmes around part would
be this jury?

PROSPECTIVE JUROR: Yes.:

MR. OWENS: I think you had said that you
didn't feel that you could consider any of the other
alternatives? 4

PROSPECTIVE JUROR: No. |

MR, OWENS: Ts that your feeling right
1oW? ‘

PROSPECTIVE JUROR: Yes.

MR. CWENS: You said your mind is made up?

PROSPECTIVE JUROR: Yes.

MR. CWENS: You said you would

!
automatically vote for the death penalty?

18

1 PROSPECTIVE JURCR: The same,

2 MR. CWENS: The same. Now, you were asked
3 a nuber of questions about the death penalty. You said

¢ that you were supportive of the death penalty?

5 PROSPECTIVE JUROR:  Yes.

6 MR. (WENS: You've heard about the four

7 options that were talk about in this case. There was

8 death, life with, life without, tem of years. On

8 question 22 you indicated that you'd already fomed an

10 opinion about what the results should be, right?

11 PROSPECTIVE JUROR:  Yes.,

12 MR. OWENS: Tell us about that,

13 PROSPECTIVE JUROR: The opinion?

14 MR. OWENS: Yeah. And why you had that

15 gpinion.

15 PROSPECTIVE JUROR: If you take somebody's
17 life --

18 . MR. OWENS: Yeah.

19 PROSPECTIVE JUROR: The world is round.

20 What goes around comes around. Eventually it caves
21 back.

22 MR. OWENS: You already formed an opinion,
23 the opinion was the death sentence?
2t PROSPECTIVE JURCR: Yes.
25 MR. OWENS: When you say things come
18
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PROSPECTIVE JURCR: Yes.]

MR. OWENS: So the feelings you express in
your questionnaire ¢n the subject are the SaNe way you
feel now?

PROSPECTIVE JUROR: Yes.:

MR. OWENS: You didn't have a real high
opinion of the system —- criminal justice and the lawyers,
like that?

PROSPECTIVE JURCR: Mo

MR, OWENS: A lot of peoble have those
sorts of feelings todzy. You're not alope in that. Ts
that samething that would make it differ!ent for you to be
fair to all the parties in this case?

PROSPECTIVE JURDR:  Yes,

MR. OWENS: You feel like you might have
feelings against an attorney and might take it out on one
side or the other?

PROSPECTIVE JUROR: Yes.t

MR. OWENS: Have you had an expenenoe
where you were a victim of a crime?

FROSPECTIVE JUROR: Yes.‘[

MR. OWENS: How many times has that

happened? j
PRCSPECTIVE JURCR: Oncg .

MR, CWENS: How lorg ago was that?
20
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1 PROSPECTIVE JUROR: 1894, 1 enforoement or pecple that you know?
2 MR. OWENS: What kind of crime was that? 2 PROSPECTIVE JURCR: Yes.
3 PROSPECTIVE JUROR: I was shot in the 3 MR. OWENS: What is that relationship?
¢ head. 4 PROSPECTIVE JUROR: I'm a pretrial officer
5 MR. OWENS: Was that in town here? 5 for the City of Las Vegas. I know several police
6 PROSBECTIVE .JURCR: No. 6 officers, judges, attorneys. dJust miscéllaneous. I'm
1 MR. OWENS: Was there a prosecution of 7 been doing this for 24 years, sc I know quite a few
8§ that? 8 people. ’
9 PROSPECTIVE JURCR:  No. 9 MR. OWENS: So you have contact with
10 MR. OWENS: What happened? Did they not 10 police officers all the time? .
11 find the quy? it PROSPECTTVE JUROR: Yes.
12 FROSPECTIVE JUROR: They didn't do 12 MR. OWENS: Anything abo}lt your
13 anything. 13 relationships there that would came over to this trial in
14 MR. OWENS: They didn't do anything? 14 a way that would create an unfair situation?
15 PROSPECTIVE JURCR:  Anything. 15 FROSPECTIVE JURCR: No. !
16 MR. OWENS: Are you still upset about 16 MR. OWENS: You've never had a chance to
17 that? 17 serve on a jury before?
18 PROSPECTIVE JURCR:  Yes. 18 PROSPECTIVE JURCR: No.
19 MR, CWENS: Where was that? 19 MR, OWENS: Have you ever been involved in
20 PROSPECTIVE JUROR: IR Mexico. 20 a court process, because of your job?
2 MR. OWENS: You feel like there is 2 PROSPECIIVE JUROR: Yes. !
22 scrething they could have done and they didn't do it? 22 MR. OWENS: What manmer — witness, go in
23 PROSPECTIVE JUROR: Exactly. 23 and make reports?
2 MR, OWENS: Do you feel iike there is same 24 PROSPECTIVE JURCR: Well, we — as
25 animosity fram that, that you might take out on these 25 pretrial officers we sametimes have to ﬁrepare reports for
. 21 23
1 people? 1 the courts, for the judges. I have sat m on several
2 FROSPECTIVE JURCR: Yes. 2 trials. T never participated in one. I just watched what
3 MR. OWENS: You really don't want to have 3 was going on, :
4 anything to do with this? 4 MR. (WENS: 50 you prepare the reports.
5 FROSPECTIVE JUROR: No. 5 And the judge reads those and makes dacisions?
[ MR. OWENS: Do you? 3 PROSPECTIVE JUROR: Yes.
7 PROSPECTIVE JURCR:  No. 7 MR. OWENS: This is ahout custody status?
b MR. OWENS: I con't have any more g PROSPECTIVE JUROR: No. 1 Our court, we do
9 questions, your Honor. 9 misdemeanors. We don't do that. }
10 THE COURT: All rignt, Pass or challenge 10 MR. CWENS: Does it have; to do with
i1 for cause? 11 sentencing?
12 MR. SCHIECK: Just one question, your 12 PROSPECTIVE JURCR: Sentencing, prepare
13 Honor. Ms. Ware, we've got all the things you wrote in 13 for the work program. If they copleted whatever the
14 your questionnaire. Do you stiil feel the same way after it judge told them they had to do, and theyf didn't do it.
15 sitting here all day yesterday and listening to 15 Any those types of things.
16 everything? 16 MR. CWENS: You make recomendations to
17 PROSPECTIVE JUROR: Like what? 17 the court in those reports? ‘
18 MR. SCHIECK: You haven't changed your 18 PROSPECTIVE JURCR: On &l limited basis.
19 mind about how you'll feel about the case? 18 MR. CWENS: When the judge reviews those
20 PROSPECTIVE JUROR: No. 20 reports or reads them are you in court sometines?
21 MR. SCHIECK: We would challenge for Vi PROSPECTIVE JUROR: Sporadically. Mot to
22 cause. Thank you, ma'am. ’ 22 often.
23 THE COURT: Mr. Owens, as to 23 MR, OWENS: Dees the judge ask you
24 Ms, Washington. 24 questions about them from time to time? :
25 MR. OWENS: You've got friends in law 25 PROSPECTIVE JUROR: They used to.. Net

22
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anyrore, We're not in the Regional Justice Center
anymore.,
' MR. OWENS: You've never actually had to
be sworn and give testimony in a case?
‘ PROSPECTIVE JURCR: Inmy o, I had a
couple of trial matters, yeah.
MR. CWENS: Okay.. Just traffic?
PROSPECTIVE JUROR: Yes.
MR. OWENS: How long ago was that?
PROSPECTIVE JURCR: '95, '96.
MR. OWENS: So you testified for yourself?
PROSPECTIVE JUROR: The officer gave me a
ticket I pled not quilty and went to trial.
MR, OWENS: Your word against the police

officer?
PROSPECTIVE JURCR: More or less.
MR. OWENS: How did that came out.
PROSPECTIVE JURCR: They tock the word of
the officer.
MR. OWENS: That's a tough one.
PROSPECTIVE JURCR: That generally
happens.

MR. OWENS: Anything about that experience
that would make it difficult for you te be fair here?

PROSPECTIVE JUROR: No.
25

L I o N e

[ T R T T T S S R ST S
L P T N O L V= T =~ T R = T R U DU NC =

® | 25-28

MR, OWENS: You still feel that way now?

PROSPECTIVE JURCR: Yes.

MR. OWENS: When you were asked about your
feelinge about the death penalty, just generally here, you
said T don't feel it's just. I would pr:'efer life in
prison over the death penalty for inmates. What did you
mean by that? ' '

PROSPECTIVE JUROR: What was that again?

MR, OWENS: It says, I don't feel it's
just. T would prefer life in prison over death for an
irmate. :

FROSPECTIVE JURCR: - heri I wrote that I
was referring to the fact that when you're convicted there
are sametimes you may or may not get a chance to appeal.

T was speaking of the appeal process, not realizing it's
two separate issues, f

MR, CWENS: I urderstandl. Even if a
person gets the death penalty, they can !still appeal.

PROSPECTIVE JURCR: Yes., i

MR, OWENS: You're okay 'mth that?

PROSPECTIVE JURCR: Yes. !

MR. OWENS: Okay. That's why you are
saying you weren't sure it was just. Bejcause you are
thinking maybe they just execute them and they don't have
a court review it? '

27
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MR, CWENS: Did you have same resentment
against those particular police officers?

FROSPECTIVE JURCR: Mo,

MR. CWENS: What are your feelings about
the death penalty?

PROSPECTIVE JUROR: When I was younger I
didn't know what the death penalty was, so I was against
it. And in sy later years and life experience, I now — I
support the death penalty.

MR. OWENS: When did that change ocour?

PROSPECTIVE JURCR: I would say within the
last € to 7 years. I'm 42 now. When I was younger I
really didn't think about it. I thought everybody
deserved a second chance in case they were convicted in
time to fight or appeal the process. I don't feel that
way anymore.

MR. OWENS: And the death penalty doesn't
have anything to do with the appellate process. Everybody
has an opportunity to fight and to eppeal ewverything., You
understand that?

FROSPECTIVE JUROR:  Yes.

MR, OWENS: But then you started feeling
like the death penalty might be an appropriate thing in
same circums{ances?

. PROSPECTIVE JUROR: Yes.
26
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PROSPECTIVE JURCR: Yes.

MR. OWENS: Knowing that that doesn't
happen, does that make you feel like it ‘can be just wnder
certain circumstances, base on the crme';?

PROSPECTIVE JURGR:  Yes.

MR. OWENS: Then you said -- you were
asked about an eye for an eye, a tooth for a tooth. You
said I believe it's fair if you murder sameone you should
be put to death inmediately. MNow that would mean if it's
imediate, then you wouldn't get an appeal.

PROSEECTIVE JUROR: I kmld of contradicted
myself when I was writing everything. Scme of the
questions were kind of --

MR, CWENS: They're terrible questions.
They give us sort of a starting point to talk about,

The — when you said immediately, because you kind of
thought that's what the law was. But you understand that
it's not? :
PROSPECTIVE JURCR: Exactly.

MR, CWENS: Then you aslﬁed if you ever had
a different views on the death penalty. ' You said you
never had a different view on the death penalty. But
today you're kind of explaining how you started off
against it and you changed?

PROSPECTIVE JURCR: Yes.
28
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PROSPECTIVE JURCR: Yes,

1 MR, OWENS: Were you not fhinking of that 1

2 when you read the questionnaire? 2 MR. OWENS: You'd consicer all of the

3 PROSPECTIVE JUROR: Mo, I wasn't, 3 alternatives? ‘

4 MR. CWENS: There has been an evolution in 4 PROSPECTIVE JUROR: Yes. |

§ your mind? 5 MR. OWENS: Pick the ore that's

[ PROSPECTIVE JUROR: Yes. 6 appropriate?

7 MR, OMENS: Then you said, I would be ki PROSPECTIVE JURCR: Yes!

8 willing to consider all forms of punishment and deliberate 8 MR, OWENS: Thank you.

% on the appropriateness of the outoome with other jurors, 9 THE COURT:  Pass for Cause, Mr. Cwens?
10 Do you feel that way now, that you'd consider atl four 10 MR, CWENS: Yes, vour Ho;nor.

11 forms of punishment? 11 THE COURT: Mr. Schieck,

12 PROSPECTIVE JURCR:  Yes. 12 MR. SCHIECK: Thank you,! your Homor.

13 MR. CWENS: Death, life with parcle, life 13 Ms. Washington, in your éjob with pretrial,
14 without parcle, You're okay with that? 14 do you view yourself as an advocate on ﬂehalf of the

15 PROSPECTIVE JUROR: Yes. 15 prosecuticn or on behalf of the Deferx:]arit, or sort of a
16 ~ MR. OWENS: And you'd select the cme you 16 neutral person? '

17 feel is appropriate or fair in light of what happened? 17 FROSPECTIVE JUROR: Bs a; neutral person.
18 PROSPECTIVE JUROR: Yes. 18 I can't make -- we hawe gquidelines we have to follow. S0
13 MR, OWENS: Ckay. You felt like it was 19 we follow the perimeters of the quideliries. If there is a
20 important to serve and you wanted to make a contribution 20 question as to faimess of it or the legality of it that's
21 to the process. 21 why we have supervisors. But I feel I'ni a neutral person,
2 PROSPECTIVE JURCR: Yes. 22 making sure all the paperwork is where it needs to be.

23 MR, OWENS: You do that a lot everyday in 3 MR, SCHIECK: And that )}ou provide the

24 what you do. You just never had the jury experience 24 court as much information as you can so fthe court can make
25 before? 25 the ultimate decision? I

29 ' 31

1 PROSPECTIVE JURCR: They've selected me a 1 PROSPECTIVE JURCR: Yes. |

2 couple of times. I never served on the jury. 2 MR. SCHIECK: Any paztic;ular thing that

3 MR, OWENS: In ahout three or four days, 3 caused you to change, what was your early view about the
4 Ms. Weckerly and myself are going to be standing up asking { death penalty, to what it was now. Anytiung in

5 the jury to return the death penalty. Do you feel that 5 particular? '

¢ that's samething you could do? 6 PROSPECTIVE JURCR: Jus‘é; life in general.
7 FROSPECTIVE JURCR: Yes. 7 When T was younger I didn't really think about it. I had
8 MR. CWENS: How do you feel about the idea § a different view on things when I was yo:unger. As I got
¢ of sitting in judgment on another person? ¢ older my views changed. A lot of them, mot just this, but
10 PROSPECTIVE JUROR: Well, I think it goes 10 a lot of different things changed over tihe years. I

11 back to a moral issue. My mother always raised us to 11 didn't realize that they had, until I e:%amined it.

12 treat pecple the way you want to be treated. BAgain, as I 12 MR, SCHIECK: A&nd you are of the belief
13 wrote, do unto others as they would do unto you. If you 13 that someone camits a criminal act, the:re should be same
14 murder someone or steal their car, doesn't mean I have to 14 oconsequences for having done that? They should be

15 steal their care, What you do, at same point in time, 15 punished for it? !

16 comes back to you. It doesn't always -- you're not always 16 PROSPECTIVE JUROR: er:ciinal act, traffic,
17 going to get away with the things you do. You have to 17 whatever it is. Just like I got a tickét for what I did,
18 take same responsibility for the consequences of your 18 apparently, I was supposed to hawe it. =

19 actions, whether it's take a piece of bukhle qum or 19 MR. SCHIECK: Ewen though you didn't

20 whatever it may be. 20 agree, you accepted your punishment, wh%tever that might
21 MR, OWENS: Part of that is why we have 21 have been, .

22 juries. Particularly for the serious stuff, like this. 2 FROSPECTIVE JURCR: Yes,

23 S0 you feel as you sit here now, in your present state of 23 MR. SCHIECK: Do you feel that the
24 mind, you oould be fair and impartial to both sides in 24 sentence of life in prison is a punishmént?
25 this case? 25

30

PROSPECTIVE JURCR: Is it a punishment --
. 32
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1 vyes, it is. 1 PROSEECTIVE JURCR: HNo.
2 MR. SCHIECK: And in a first degree murder 2 MR, OWENS: How did you feel about that?
3 case, would you be open to considering all of the foms of 3 PROSPECTIVE JURCR: I was sad that he did
4 punishment that the legislature says are available? ¢ it. But actually it was, I quess, you could put it it was
5 PROSPECTIVE JUROR: Yes, sir. 5 an accident. They got in a fight and he, lost it and
6 MR, SCHIECK: That would be not only the 6 choked her. It was an accident. He shauldn't have done
.7 death penalty but life without parcle, life with parole? 7 it. But he shouldn't have been drinking and doing what
8 PROSPECTIVE JURCR: Yes. 3 they were doing, fighting like that. Bu;t it happened. He
9 MR. SCHIECK: You could consider all of 9 paid his price, |
10 those? 10 MR, CWENS: You know, quéstion mmber 19
11 PROSPECTIVE JUROR: Yes. 11 you were asked about demestic violence, Much would be
1 MR. SCHIECK: You would corsider all of 12 like what you are talking about, And you're saying T have
13 those forms of punishment? 13 no sympathy for spousal abusers.’ ;
it PROSPECTIVE JUROR:  Yes. 1 PROSPECTIVE JUROR: I went through it.
15 ) MR. SCHIECK: Would it be fair to say that 15 MR. OWENS: Did you see :that situation as
16 you would want to hear as much infomation, just as do you it different from your situation?
17 in your job, as would hear as mich information in court as 17 PROSPECTIVE JURCR: I don't quite
18 possible to make the decision as to what the correct 1§ understard.
13 puristment should be? 19 MR. OWENS: Well, did you view that murder
20 PROSPECTTVE JUROR: Yes, 20 that occurred, that killing, you said 1t| was kind of an
21 MR. SCHIFCK: Thank you. We pass for 21 accidental death. You don't view that a5 a comestic
22 cause, your Honor. 22 violence situation? '
23 THE COURT: Thank you. Mr. Owens, as to 23 PROSPECTIVE JURCR: Welﬂ, T guess you can
24 Ms. Iee. 24 put it like that. He never physically abused her, but
2 MR. CWENS: Thank you. How are you 25 they were always fighting constantly. Bjut he never hit
33 ' 35
1 doing. 1 her or anything. It was just that one particular time.
2 PROSPECTIVE JURCR: Okay. 2 They had hoth been drinking. And she kifcked him where she
3 MR. ONENS: Have you been involved in the 3 shouldn't have kicked him. And he lost it.
4 criminal justice system before? ¢ MR. OWENS: So you just hever viewed that
g PROSPECTIVE JURCR: Mo, 5 situation that way as domestic viclence.,
6 MR. OWENS: Have you ever sued anybody or 3 PROSPECTIVE JURCR: Prob;ably net, because
7 been sued in court? 7 it was just that one time. !
8 PROSPECTIVE JURCR: No. 8 MR, CWENS: So it could bave been mental
9 MR. OWENS: Yo know scmebody that's been 9 abuse or emotional abuse, but not the physical kind of
10 arrested or semething? 10 abuse that you associate with your situajtion.
1 PROSPECTIVE JURCR: T had a friend that i PROSPECTIVE JUROR: She was more nentally
12 killed his wife. 12 abusive than him -- than he was to her.
13 MR. OWENS: How long ago was that? i3 MR. OWENS: But you had something in your
1t PROSPECTIVE JUROR: Probably 20 years 14 life that you thought was what you would consider demestic
15 ago. 15 viclence. How long ago was that? '
16 MR. OWENS: Were you close to this 16 PROSPECTIVE JURCR: It lasted twelve
17 individual? 17 years. It was just verbal abuse. Took e thirty-four
18 FROSPECTIVE JURCR: Yes . 18 years to get out, but I finally did.
19 MR. OWENS: Did you kind of watch that 19 MR, OWENS: When did you separate yourself
20 process mun its course? 20 from that? ;
21 PROSPECTIVE JUROR: Mot really because he 21 PROSPECTIVE JURCR: Almost a year year and
22 did it and he mew it. And he just pled quilty going 22 a — nonths ago. i
23 through the whoie process. 23 MR. OWENS: Are you feelings about that
24 MR. CWENS: I see. So it's mot like he 24 whole thing kind of strong and upsetting to you.
25 went to court or anything? 25 PROSPECTIVE JUROR: Yeah, because he still

34
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is abusive to me. But I don't have to live with it now.
I'm on my own.

MR. (WENS: Mow, if in this trial you
heard facts about physical violence in a relationship,
that might trigger some unpleasant memories for you?

PROSPECTIVE JURCR: Prcbably. I'm open.
There's things that happened. I definitely don't agree
with violence toward children, abuse or anything like
that. Been there done that. But there's atways different
sides, what you call it, opimicns I quess. Buf there is
no need for vielence.

MR, CWENS: Okay. So you feel that you
could separate vour situation from —

FROSPECTIVE JUROR: Everybody's situation
is different.

MR, CWENS: Okay. Now you said your sort
of a conscientious objector. You don't believe in the
death peraity?

PROSPECTIVE JUROR: 1It's not that I don't
believe in it, Right now there is over 3000 people
sitting on death row, 79 in Nevada. There's only been,
what, 12 or 13 since 1976 actually put to death. You
convict them of the death penalty. You give them that
sentence. Then there is appeal, after appeal, after

appeal. 5o what does it -- I don't think it accomplishes
37

L T S S S G S
L T N e S e R IR - S T 7o U SR NCU Sy =

L I R I T Y

. ‘ 37-40
conscience that bothers them. If they don't would you :
revise your opinion of that as punistment?

PROSPECTIVE JURCR: If t_hey don't have a
conscience? ;

MR, OWENS: If it doesn't bother them for
the rest of their life. Tt's only a pm;isrment if it
bothered them, |
PROSPECTIVE JUROR: Good point. It would
bother me. '

MR. OWENS: That would be the worst
punishment for you.

PROSPECTIVE JURCR: I guess if you could
camit a crime like that, you wouldn't h:ave a conscience
anyway. Good point. MNever thought of that.

MR. CWENS; Well, like y:ou said there are
a lot of pecple that are doing appeals cn death row. 5o
apparently their consciences aren't bothering them.

MR. SCHIECK: Objection) This is improper
questioning. i

THE COURT: I'l1 sustain the cbjection as
to the issue of appeals.

MR. CWENS: You said you:r beliefs about
the death penalty are such that you would vote against the
death penalty, regardiess of the facts a‘nd ciramstances

of the case. You said, yes. :
: 39

anything.

MR, OWENS: S0 it's kind of a'practical
assessment there, that if we're not going to execute him
what's he doing?

PROSPECTIVE JUROR: You put them in jail
for the rest of their life basically. That's what it is
anyway, if they're allowed all the appeals, which is their
right, but just —-

MR. OWENS: Are there other reasons,
religious or moral reasons, you'd be opposed to the death
penalty?

PROSPECTIVE JURCR: No, Ne. I'm for the
death penalty, because there are certain circumstances
that involve, There showld be. But, in my opinion,
really, they get off easy if they get the death penalty.
The person that — the relatives of the persen that you
koW was the victim, they still have fo live with that.
These people should have to live with their conscience the
rest of their life that they did that.

MR. CWENS: That conscience, having to
live with that is a worse punishment then, maybe.

PROSPECTIVE JURCR: If they're no ionger
living, they don't have to think about it anymore.

MR. OWENS: Right. And that would be true

if people comit crimes against others and have a
38
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PROSPECTIVE JUROR: I said that?

IR, CRENS: Yes. !

PROSPECTIVE JURCR: T must have read it
wrong. I wouldn't autematically vote ag‘ainst it. It
would determine the evidence and circmns{tances surrounding
the act, ,

MR, CWENS: You said the person should
have to spend their Life behind bars, Rt £o get off 50
easy as to put to death.  Is that what you were telling
us a moment 2go. ’

PROSPECTIVE JURCR: Yes.

MR. OWENS: 2And so you sjaid YO were
generally opposed to it. And what we're trying to find
out is would that be a consideration for you — if that's
a legitimate cption in the case?

PROSPECTIVE JURCR: 1 could consider it
definitely. I'm not opposed to the death pemalty. Not by
a long shot, There are certain people that deserve it..
But I'm not coposed to it. It would be a facter to be
considered. '

MR, OWENS: ALl right. So you feel if you
could -- if you got on the jury you could fairly consider
all four forms of punishment? X

PROSPECTIVE JURCR: Yes.

MR. CWENS: If this seemed like the
40
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In the case of your friend,

1 appropriate punishment, the death penalty, you would be 1 MR. SCHIBCK:

2 able to came back with that verdict? 2 you thought ten years was sufficient for first degree

3 PROSPECTIVE JURCR: Yes. 3 mrder, right. You didn't think he should have to serve

4 . MR. OWENS: You could make that type of ¢ the rest of his life in prison? :

5 judgment cn a fellow humen being? 5 PRCSPECTIVE JURCR: Becadse I knew the

6 PROSPECTIVE JURCR: Yes., & circumstances surrounding it. I knew their relationship.
7 MR. OWENS: It's samething you could live 7 I knew the whole thing. :

B with? 8 MR, SCHIECK: Which is what this hearing
9 PROSPECTIVE JURCR: Yes. 9 is about, so the jury understands, ‘ ’

10 MR. OWENS: Thanks. We'll pass for cause, 10 PROSPECTIVE JUROR: I wriderstand because I
11 your Honor. - 11 have no kmowledge of what has happened o:r what transpired
12 THE COURT: Thank you. Mr. Schieck. 12 s0 I can't sit here and say, yeah, I'm mot going o give
13 MR. SCHIECK: Thank you, your Henor, 13 the death penalty, life in prison. I ha:ve to know the

14 Ms. Lee, you talked about the unfortunate 14 circumstances involved, !

15 situation with a friends that was killed by her husband, I 15 MR. SCHIECK: Right. And you gave figures
16 take it? 16 about people on death row, about the death penalty. I
17 PROSPECTIVE JUROR: He was more my friend 17 that samething you are interested in or jhave done research
18 than she was. 18 on? )

19 MR. SCHIECK: Was he convicted of first 19 PROSPECTIVE JURCR: T have to have a paper
20 degree muirder? 20 dene in nine weeks., About three weeks a?go, before 1 got
21 PROSPECTIVE JUROR: Yes. 21 called for jury duty, I did just a bit of research.

22 MR. SCHIECK: Did you think he should 22 MR. SCHIECK: You are taking a class at

23 serve the rest of his life in prison as opposed to getting 23 community college? !I

2¢ the death penalty? 24 PROSPECTIVE JURCR: University of Phoneix
25 BROSPECTIVE JUROR: For the situation, no, 25 on criminal justice? !

41 : 43

1 Ididn't., For what had happened and how it happened in 1 MR. SCHIECK: The paper is cbviously on

2 their - no, I didn't. I guess because I knew him and I 2 the death penalty? :

3 knew what had happened and how it had happened. But he 3 PROSPECTIVE JUROR: Yes.,

4 spent ten years of his life in prisen, and he wasn't a bad 4 MR. SCHIECK: That is a pretty good

5 perscn. 5 coincidence for me. !

3 MR, SCHTECK: Did you think that that was § Lo you understard in a few days, this

1 a sufficient penalty? 7 judge is going to give you instructions fon the law before
8 PROSPECTIVE JURCR: Yes. B the jury goes back to deliberate. Would you have any

g MR. SCHIECK: Even though it was first 9 preblem following instructions given to you by the judge,
10 degree murder? 10 even if they differ fram any research ynu have done

1 PROSPECTIVE JUROR: Yes. 11 concerning the death penalty. ‘

12 MR, SCHIECK: So would you agree then that 12 PROSPECTIVE JURCR: Like I said, I haven't
13 there are some first degree murder cases that don't 13 got that far into the research. The judge knows the law
14 deserve the death pemalty? 14 better than I. I hawe to follow that. ,

15 PRCSPECTIVE JUROR: Yes. I mean, 15 MR, SCHIECK: Would you be willing to base
16 circumstances — I don't know the ciroumstances 16 your decision on the evidence presented ;to you here in

17 surreunding this. I can't make that decision right now. 17 court, and the instructions on the law, as opposed to

14 MR, SCHIECK: ®hen you are talking shout 18 research you had done? "

19 the death penalty and life in prison as being worse than 18 PROSPECTIVE JUROR: Yes.

20 the death penalty, you're just talking in general terms 20 MR. SCHIECK: Thank you.: Pass for cause,
21 about punishment; is that fair to say? 21 your Honor. )

22 PROSPECTIVE JURCR: I'm not quite sure. 22 THE COURT: Thank you. Mr. Owens, as to
23 MR. SCHIECK: Your philosophy of 23 Ms, Matts. '
24 punishment as opposed to a particular case. 24 MR. QWENS: How are you doing. You
25 PROSPECTIVE JUROR: I lost you. 25 indicated you are opposed to the death penalty for

42
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1 religious principles or moral principies? 1 the facts, viclence, things like that, the death is not
2 FROSPECTIVE JURCR: Both. 2 sonething you could honestly consider?
3 MR. OWENS: You're feeling that you would 3 PROSPECTIVE JURCR: I could not live with
4 mot be able to vote for the death penalty under any 4 myself.
5 circumstance? 5 MR. CWENS: You couldn't be a person that
6 PROSPECTIVE JURCR: Yes. § could take responsibility for that kind of decision
7 MR. OWENS: And that's based upon your 7 either?
§ religious point of view? 8 PROSPECTIVE JUROR: Ho.
9 PROSPECTIVE JUROR: That's the root of 9 MR. OWENS: Thank you. Appreciate your
10 it. 10 candor on that. Challenge, your Homor.
1 MR. OWENS: You consider yourself a fairly il THE COURT: Mr. Schieck.,
12 religious person? 12 MR. SCHIECK: No questiohs.
13 PROGPECTIVE JUROR:  Somewhat, yes. 13 THE COURT: Thank you. Mr. Owems, as
1 MR, OWENS: This particular facet of your 14 to -~ I apologize, sir -- Mr. Feuerhamnei.
15 beliefs is something you feel is important to adhere to? 15 MR. OWENS: All right. ;You answered all
16 PROSPECTIVE JURCR: I have had this belief 16 of the questions, There were a lot of them that didn't
17 for years. It's not changed. 17 tag anything in a lot of these areas. Ypu have never been
18 MR. OWENS: You say that you would not be 16 involved in the criminal justice system before?
19 able to vote for death in this particular case? 19 PROSPECTIVE JUROR: No, sﬁr.
20 PROSPECTIVE JUROR: Correct. 20 MR. OWENS: Never had an opportunity to be
21 MR, OWENS: That would be regardless of 21 3 juror before? ‘
22 the circumstances, It wouldn't be an gption for you, 22 PROSPECTIVE JURCR: Ne, sir.
23 PROSPECTIVE JUROR: Correct. 23 MR, OWENS: Never been vﬁcﬁn&zed?
2 MR. OWENS: You said you strongly oppose 2 PROSPECTIVE JURCR: No, sir.
25 the death penalty. You're pro life on all counts? 25 MR. OWENS: You newer begn close to
45 47
1 PROSPECTIVE JUROR:  Right. 1 anybody arrested or involved in the system at all?
2 MR. OWENS: You weren't sure you would be 2 PROSPECTIVE JUROR: I have been lucky,
3 able to do life with parole. &m I misreading that? Are 3 sir.
4 you just saying life without parole is what you would ¢ MR. OWENS: You have done pretty good to
5 choose rather than death? 5 avoid all of those issues. You don't have any
6 PROSPECTIVE JURCR: Correct. 6 prejudgments about this case based on what you have heard?
7 MR, OWENS: But other than death, you 1 PROSPECTIVE JUROR: Mo, sir.
8 could consider the other three gptions? 8 ¥R, CWENS: Do you consider yourself to be
9 PROSPECTIVE JURCR: Yes. 9 an open-minded person? .
10 MR. OWENS: You made a coment about w PROSPECTIVE JUROR: Yes, Sir.
11 violent relationships tewards the end, remember that? 11 MR. CWENS: Are you okayi with the process
12 PROSPECTIVE JUROR: My uncle beat my 12 described here ad nauseam the past two days?
13 aunt. 13 PROSPECTIVE JURCR: Yes, Sir.
14 MR. OWENS: Was that a situation you are 1 MR, OWENS: The idea for) the jury
15 close to? 15 determining punishment on first degree miirder?
1 PROSPECTIVE JUROR: Yes, 16 PROSPECTIVE JUROR: Yes, Sir.
1 MR. OWENS: How recent was that? 17 MR. CWENS: Are you okay,with the idea of
18 PROSPECTIVE JUROR: I was a young girl, & 18 the deliberating process of sharing your; 1deas and
19 years old. I witnessed it for about five years. 19 listening to opinions of others?
20 MR. OWENS: So you have same pretty strong 20 PROSEECTIVE JURCR: Absol{ltely.
21 feelings about that? 21 MR. OWENS: Do you feel able to fairly
22 FROSBECTIVE JUROR: I do. But as an adult 22 evaluate the evidence and render a decision that would be
23 I understand the whole scenario & little better. 23 fair to both sides? .
2 MR, OWENS; Just in the matter of 24 PROSPECTIVE JURCR: Yes, sir.
25 potential punishment in this case, regardless of what are 25 MR. OWENS: You said that you are
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supportive of the death penalty?

1 1 MR. SCHIECK: Thank you, your Honor. I'm
2 FPROSPECTIVE JURCR: I am. 2 ot going to try to pronounce your name. You're fram

3 MR. OWENS: You wouldn't autcmatically 3 Wisconsin. :

4 impose it? 4 PROSPECTIVE JURCR: Yes,’ sir.

5 PROSPECTIVE JURCR: No, sir. 5 MR. SCHIECK: Are you aware that Wisconsin
] MR. GWENS: You're willing to kesp an 6 doesn't have the death penalty? '

7 cpen-mind about all four punistments? 1 PRCSPECTIVE JURQR: Yes, sir.

§ PROSPECTIVE JURCR: I might have a problem 8 MR. SCHIECK: We're here because Nevada

9 with the one, considering the time served. 9 does. You think Wisconsin should have the death penalty?
10 MR. OWENS: What do you mean by that? 10 PROSPECTIVE JURCR: I thl‘nk it should be an
1 FROSPECTIVE JURCR: If you give him 40 11 option.

12 years with the opportunity for parole, and ten years is 12 MR. SCHIECK: Do you thmk it should be

13 already served, leave thirty, I have a problem with 13 imposed in every case of first degree mirder?

i4 that. 14 PROSPECTIVE JUROR: No, ‘Lsir‘

15 MR, OWENS: Well, you know, eligibility or 15 MR. SCHIECK: You think that it's

16 tire served, whatever, you don't know anything about that _ 16 appropriate to have all the options avaj}lable that we

17 and that's really a matter wp to the judge. 17 talked about -- the four cptions? !

18 PRCSPECTIVE JUROR: T understand that. 18 PRCSPECTIVE JURQR: Yes, sir.

13 MR, OWENS: Tt's not samething that get 18 MR. SCHIECK: Even the cption that

20 information on anyway. 20 includes the possibility of parcle? '

21 PROSPECTIVE JUROR: Yes, sir. 21 PROSPECTIVE JURCR: Yes, sir.

2 MR. OWENS: I quess the questions is is 22 MR. SCHIECK: You were in the marines?

23 with any one of these punishments you may, after hearing 23 PROSPECTIVE JUROR: Yes,r sir.

24 everything, just decide that that is not for you. You 2 MR. SCHIECK: Is that whjere you would

25 can't go along with that. The key point is will you wait 25 serve if called upon, but not volunteer :comes from. You

49 51

1 until you hear everything? 1 learn not to volunteer. ‘

2 PROSPECTIVE JURCR: Bbsclutely. 2 PROSPECTIVE JUROR: Yes,) sir.

3 MR. OWENS: Are you willing, at least at 3 MR. SCHIECK: There was one area that I

4 that point, to keep an open mind about all four 4 sort of picked up a difference in the an:swers. Ore is, I
5 punishments ustil you have heard everything? 5 agree with the death penalty. And the next question is on
6 PROSPECTIVE JUROR: Yes, sir. 6 an eye for an eye and a tooth for a tooth, you said do not
1 MR. OWENS: And after you have heard 7 agree. It's up to God to make that teﬁination. Is there
§ everything can you came back with a punishment that is § an inconsistency there, or am I missing something?

9 apprepriate here? ‘ . 9 PROSPECTIVE JURCR: Basﬂcally, the

10 PROSBECTIVE JUROR: I can, sir. 10 state -- we have to go by the laws of t}§e state. That is
il MR. OWENS: I you feel after hearing 11 where that comes in. It's not wp to me to make take

12 everything that the appropriate thing is the death 12 judgrent. I leave that up to the state.

13 penalty, would you be able to came back with that 13 MR. SCHIECK: If the stdte says we hawe a
14 judgment? 14 jury of 12 people to meke that decision,! you agree with

15 PROSPECTIVE JUROR: Yes, sir. 15 that and will go along with that? '

16 MR, OWENS: You feel that that's something 16 PROSPECTIVE JUROR: Yes, sir.

17 you can personally take responsibility for? i7 MR. SCHIECK: Okay. Thank you. Pass for
18 PROSPECTIVE JURCR: Yes, sir. 18 cause, your Honor. f[

19 MR, OWENS: I will serve if called upon. 19 TE COURT: Thank you. Ms. Weckerly, as
20 T will not volunteer, Sounds like a good policy. 20 to Mr. Forbes. ,

2 PROSPECTIVE JURR: T would rather not 21 MS. WECKERLY: You mentioned in your

22 judge somebody. 22 questionnaire that you had an experiencé with child abuse
23 MR. OWENS: Sure. That's a very similar 23 with a step dad. ‘
24 feeling. Thank you. Pass, your Homor. 24 PROSPECTIVE JURCR: Sure.
25 THE OOURT: Thank you. Mr. Schieck. 25

50
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PROSPECTIVE JUROR: My Mam, myself, and

two sisters.

MS. WECKERLY: You said two sisters as
well as you?

PROSPECTIVE JUROR: Yes.

MS. WECKERLY: Did that situation go on
for several vears?

PROSPECTIVE JURCR: 6 or 7 years.

MS. WECKERLY:  How old were you at the
time?

PROSPECTIVE JURCR: 11 through 17, I put
an end to it at by the time I was 18,

MS. WECKERLY: By moving out?

PROSPECTIVE JUROR: I finally got big
encugh and mace him step.

WO =1 on Ln e L b

11
12
13
14
15

Still feel that way.

MS. WECKERLY:
outsider might do better job?
PROSPECTIVE JUROR: In that instance,

You thll’}k generally an

yes. :

MS. WECKERLY: How about how your brother
was treat by the police. i

PROSPECTIVE JUROR: You 'do the crime, you
get what you deserve, you know. I have no issue with
that. :

MS, WRCKERLY: But it scunds like maybe
you think that that outcome of the case Wasn't just, that
justice wasn't served? i

PROSPECTIVE JURCR: Welll, veah, fe had
done so many things, but just that partfcular one that he

16 M3, WECKERLY: He left you alone? 16 got convicted on. So he was going to g0 to prison. He was
17 PROSPECTIVE JUROR: Yes. 17 geoing one way or the other. Whether it :be on that case or
18 M3, WECKERLY: Because you had that 18 another case. i

19 experience, it was a long tem thing, and it ended because 19 MS. WECKERLY: So you di:dn‘t think the

20 you were able to defend yourself, do you think you would 20 police treated him unfairly, even thoughl he wasn't

21 have trouble in this case? 21 necessarily quilty of the —-

2 PROSPECTIVE JURCR: Mo, 2 PROSPECTIVE JUROR: Mot the police, once he
3 MS. WECKERLY: You could be fair to both 23 got into the system. '

2t sides? I M5, WECKERLY: Okay. Maybe he got labeled
25 FROSPECTIVE JUROR: Yes. 25 because of a history. ‘
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1 MS. WECKERLY: You also mentioned in your 1 PROSPECTIVE JUROR: Sort: of kind of.

2 questionnaire that —- I wasn't sure if it was you or 2 MS, WECKERLY: ZAnything :about that that

3 sameone close to or you had some familiarity with 3 would cause you to be unfair to the stat;e or the defense?
4 controlled substances or use of controlled substance. q BROSPECTIVE JUROR: No. |

‘5 PROSPECTIVE JUROR: Myself and the pecple 5 MS. WECKERLY: On your questiomnaire, you
6 around me. 6 indicated -- you said you were pro deathl penalty?

7 MS. WECKERLY: Was that something that was 7 FROSPECTIVE JUROR:  Yes.

8 in the past as well? 8 M3, WHCKERLY: You alsc indicate that an

g PROSPECTIVE JUROR: Again, ancther lifetime 9 eye for an eye, or a tooth for a tooth, ‘1f it fits.

10 ago. 10 PROSPECTIVE JUROR: Meaning, for exanple,
11 MS. WECKERLY: You also said in your 11 there are violent crimes, a crime of pas:sion or something
12 questionnaire that you had same experience with the 12 to that affect. But with certain crimes, yeah, definitely
13 criminal justice system and your opinion of it isn't 13 it fits. }

14 great. 14 MS. WECKERLY: I don't lclrww if maybe the
15 PROSPECTIVE JURCR: I had a younger 15 question wasn't phrased that clearly. But you wrote that
16 brother, back in the late s early 80s, got railrcaded 16 your views are such that you would autar:atically yote for
17 through the public defender's office. He was picked up by 17 the death penalty. I take it from what you're saying now,
18 a street walker who was on the street the next day. I had 1¢ maybe you misread that question, and your opinions aren't
19 scme bitterness about that. But it's been 25, 30 years 19 so automatic, what you would do isn't sc{ autamatic.

20 ago. 2 PROSPECTIVE JURCR: I wr;ote that

2 MS, WECKERLY: So if I'm understanding you 21 truthfuily thinking I put that T wouldn't be where T am
22 felt like he wasn't well represented? 22 right now, ;
23 FROSPECTIVE JUROR: I felt guiity because 23 MS. WECKERLY: That's honest.
24 if T had had the money at the time, we could have went and 2 PROSPECTIVE JURCR: Two days later if I'm
25 hired an attorney and he never would have went to priscn. 25
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MR, PATRICK: So you're not blaming the

1 autometically vote for that. I'd weigh everything and the 1

2 options also. 2 railroading on the public defender totally, just

3 MS. WECKERLY: So you are, as you sit 3 partially?

4 here, you are someone who wants to hear all of the 4 PROSPECTIVE JUROR: A lJ.;ttle at the time,
5 information before you make a decision. 5 Idon't think the way he was convicted, I have, to this

3 PROSPECTIVE JURCR: Yes. 6 day, T have an issue with that. Net encugh to influence
7 MS. WECKFRLY: You lead me to my next 7 my decision, samething like this,

g question, you wrote that you were concerned about the 8 MR. PATRICK: So the fact that Mr,

¢ financial strain and that you wouldn't be able to 3 Chappell is being defended by a public defender, that

10 concentrate? 10 wouldn't color your opinion?

11 PROSPECTIVE JUROR: You get caught up in 11 PROSPECTIVE JUROR:  Absclutely not.

12 your own life and it takes a minute to slow down. I'we 12 That's Mr. Chappell's choice. |

13 been here two days now. I have had a chance, if I need to 13 MR, PATRICK: On the questlon asked, if
14 do this, I can do this. 14 the fact that Mr. Chappell was African-American, would

15 M5, WECKERLY: What if at the end of this 15 that affect your feelings on this case. You wrote, no

16 couple of days you feel that the death penalty is an 16 CORMENE.

17 appropriate punishment for this Defendant, would you have 17 PROSPECTIVE JUROR: It‘s‘ s¢ irrelevant.
18 any trouble returning that kind of verdict? 18 It makes no difference to me if Mr. Chappell is

13 PROSPECTIVE JURCR: Absolutely not. 19 African-American, Hispanic, Asian, Ido:n't care. HNo

2 M5. WECKERLY: Thank vou, sir. Pass for 20 difference. ]

21 cause, 2 MR. PATRICK: Makes no difference to you
22 THE COURT: Thank you. Mr. Patrick. 22 at ali, X

23 MR. PATRICK: Gocd morning, Mr. Forbes. 23 PROSPECTIVE JUROR: I cari't acknowledge

24 PROSPECTIVE JURCR: Good morning. 24 that question. :

2 MR. PATRICK: I would like to talk about 25 MR. PATRICK; Ms. Weckerly menticned the

57 i 59
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1 your step father and the abuse. 1 question if you would automatically vote for the death

2 PROSPECTIVE JURCR: Sure. 2 penalty. You checked yes. ‘

3 MR. PATRICK: If this case had to do with 3 PROSPECTIVE JURCR: T was wromg about

¢ darestic violence and zhbuse, would that cause you to think 4 that. That doesn't sound like me. '

5 any -- change your opinicn upon what punishment should be 5 MR. PATRICK: Well, I think you explained
§ given? 6 it well to her. Last week you really dldn t want to be

7 PRCSPECTIVE JUROR: MNo. Like I said, it's 7 hothered with this,

8 30 years ago. , 8 1'm wondering about the question before

9 MR. PATRICK: You'll keep an open mind. 9 that. It asks if you'd automatically vo]te against the

10 PROSPECTIVE JURCR: Yes. 10 death penalty, you didn't answer that. Was that an

11 © MR. PATRICK: Same thing with the drug 111 oversight? ‘

12 use. If this case had any drug use, would that make you 12 PROSPECTIVE JUROR: Prob'ably an oversight,
13 think of a specific penalty or could you still keep an 13 Truthfully, I didn't have my glasses w1th me that day, s¢
14 opan mind on that? 14 I struggled with that.

15 , PROSPECTIVE JUROR: 1'd still keep an open 15 MR. BATRICK: So basicalﬂy same of the

16 mind. 16 answers in the questionnaire were —- you were consciously
17 MR, PATRICK: MNow, was it your brother or 17 trying to get out of having to serve on this jury?

18 step brother? i8 PROSPECTIVE JURCR: Yes.

19 PROSPECTIVE JURCR: Brother. 9 MR. PATRICK: Now you've been here for
20 MR. PATRICK: You thought that he got 20 two days, you see how important it is? °

21 railroaded because he had a public defender? 21 PROSPECTIVE JUROR: Yes.'

22 PROSPECTIVE JUROR: It's not per se the 22 MR, PATRICK: You'd give Iyour full
23 public defender. The system failed him in general. He 23 attention?
24 was a youryg kid, had a lot of little petty things., There 24 PROSPECTIVE JURCR: Yes,' sir,
25 were youth camps around. It was his time. 25 MR. PATRICK: And listen to everything
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can do it. Can you see tr;t happening?

1 presented before you made any decision? 3

2 PROSPECTIVE JUROR: Yes. 2- PROSPECTIVE JURCR:  MNo.

3 MR, PATRICK: And I know you have heard 3 MR. OWENS: So you rather not. But if you
4 this question many times, if you were sitting at this 4 are select, you can do it? :

5 ‘table or if you were sitting at this table, would you want 5 FROSPECTIVE JURCR: Yes, T could.

6 somebody like you to be a juror on this panel? 6 MR. OWENS: Can you do the right thing,

7 PROSPECTIVE JUROR: Absolutely. Without a 7 even if it's a hard thing to do? '

8 doubt. 8 PROSPECTIVE JURCR: Yes,

9 MR. PATRECK: Thank you, siz. Pass for 9 MR. OWENS: You can do it, right?

10 cause, your Homor. 10 PROSPECTIVE JUROR: Yes.

1 THE COURT:  Mr. Ovens, as to 1 MR, OWENS: If that inclides the death

12 Mr. Tempelton. 12 penalty, would you be able to came back and anncunce that
13 MR OWENS: How are you feeling today after 13 Jjudguent on another human being? i

14 listening to this. 14 PROSEECTIVE JUROR; Yes, T wouldn't he
15 PROSPECTIVE JUROR: I feel good. 15 comfortable, but I could do it. :

16 MR, CWENS: You stress concern in the 16 MR. OWENS: You mnﬂonéd you had scme

17 question about judging samebody else. 17 kind of situation involving an arrest in the past. You
18 PROSPECTIVE JURCR: Yes, 18 said — you or a family member was arregted, charged with
19 MR. OWENS: You thought about that more as 19 a crime. You said, yes. It said, do you feel the person
20 you've been sitting here? 20 ves fairly treated, You said, yes. You know what that
21 PROSPECTIVE JUROR: Yeah, I wouldn't feel 21 was about? '

22 ocanfortable with myself judging someone, putting 22 PROSPECTIVE JURCR: Yeah:. It was

23 saweone -- life in prison, or death. I'm not camfortable 23 my Father for DUI. l

24 with that, 2 MR. CWENS: How long ago was that?

25 ' MR, OWENS: You'd have a difficult time 25 PROSPECTIVE JUROR: Years; ago.
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1 living with that decision of life in prison or the death 1 MR. ORENS: Did that go to court?

2 penalty. You're not opposed to the death penalty? 2 PROSPECTIVE JURCR: Yes. :

3 FROSPECTIVE JUROR: Ne. 3 MR, OWENS: Was there a ftrial or

4 MR. OWENS: You're not opposed to any of 4 scmething? :

5 the range of potential punishments? 5 PROSPECTIVE JURQR: Yes.i

5 PROSPECTIVE JURCR: No. 6 MR. OWENS: Did that resolve in same

7 MR. CWENS: Just that you thought you 7 manner? ‘

8 might rot be able to make the decision of that magnitude? g FRCSPECTIVE JUROR: Yeah. It qot

9 PROSPECTIVE JURCR; Yes. 9 resolved, suspended license for a year. . He did all the
10 MR. OWENS: What's your feeling now? You 10 classes.

11 said -- back then you said, it would be difficult, T 11 MR. CWENS: Sounds pretty serious.

12 think it's always going to be difficult. The question is 12 FROSPECTIVE JURCR: Yeah,

13 as you thought about it, it's so difficult, you don't 13 MR. CWENS: How did you Ifeel about that?
14 think you could do it, 1 PROSPECTIVE JUROR: I thought it was fair.
15 PROSPECTIVE JUROR: Well, if I had to do 15 It was dangerous to drive under the infl;uence.

16 it, T could. But I still feel the same. It's difficult 16 MR. OWENS: Did you feel' like he was

17 for me. 17 treated fairly by the system? !

18 MR. QWENS: If you get selected and you 18 PROSPECTIVE JUROR: Yes. |

19 get sworn, you'd do it? 19 MR. CWENS: There wan't ;anyﬂ:ing about

20 PROSPECTIVE JUROR: Yeah. 20 that that would interfere with your ability to be fair to
21 MR, OWENS: You are saying you could? 21 both sides in this case? ;

22 PROSPECTIVE JUROR: Yes. 22 PROSPECTIVE JUROR: No.

23 MR, OWENS: So it wouldn't be a thing 23 MR. OWENS: You also indicated that you
24 where you get down to the end and you are confronted with 24 had definite feelings about substance abuse or drugs or
25 the choices and say, well, I really now I don't think T 25 alcohol.
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1 PROSPECTIVE JURCR:  Yeah. 1 much thought.
2 MR. OWENS: Where does that came fram? 2 MR. SCHIRCK: WUntil you got this
3 PROSPECTIVE JUROR: Well, my sister uses, 3 questionnaire and suddenly you're confronted with it?
4 and I don't like it when she's on controlled substances. 4 PROSPECTIVE JUROR: Yes.
5 She's different. I hate the stuff. 5 MR, SCHIECK: Since you filled out the
-6 ' MR, OWENS: Is that something she is 6 questionnaire, have you had a chance to ithink about it
1 grappling with? 7 more? ;
8 PROSPECTIVE JURCR: Yes. 8 PROSPECTIVE JUROR:  Yes.,
9 MR, CWENS: Are you fairly close to that 9 MR. SCHIECK: Has your dpinion changed or
10 situarion? 10 developed as you've been thinking about Ft?
i1 PROSPECEIVE JURCR: Yes. 11 FROSPECTIVE JUROR: I still agree with the
i2 MR. OWENS: Is there something about that 12 death peralty. '
13 that you think might spill over into your decision making 13 MR. SCHIECK: But not in every case?
14 process here in an unfair manner? 14 PROSPECTIVE JURCR: Mot in every case.
15 FROSPECTIVE JURCR: No. 15 MR. SCHIECK: Thank you,i very mich. Pass
16 MR. OWENS: You are a young person? 16 for cause.
17 PROSPECTIVE JUROR: Yeah. 17 THE COURT: Thank you. 1s. Weckerly, as
18 MR. OWENS: 21, 18 to Mr. Scott, 078.
19 PROSPECTIVE JUROR: Yeah. 19 M3, WECKERLY: Thank you, your Honer.
20 MR. OWENS: I go back to that. I want to 20 Eello.
21 make sure you feel that you can take the weight of a 2 PROSPECTIVE JURCR: Hi.
22 decision process like this, 22 M3, WRCKERLY: Sir, when you filled out
23 PROSPECTIVE JUROR: Yeah, I could. 23 your questionnaire, you wrote that death penalty was -- I
24 MR. OWENS: Thank you. Pass for cause. 24 think you wrote & necessary evil. Can ypu explain that?
2 THE COURT: Mr. Schieck. 2 PROSPECTIVE JURCR: T just think it's an
65 | 67
1 MR. SCHIECK: Thank you. 1 acceptable punishment in some situations. But you know it
2 Mr. Templeton, you indicated that — 2 is tough. I mean, it's not real a pleasant thought, but I
3 you're asked your opinion on different people in law 3 think it's necessary in same situations.
4 enforcement and prosecutes. You said you applaud them, 4 M5, WECKERLY: And certainly it's not a
5 Anything in particular that causes you to focus on your 5 comfortable decision, I don't think for :anybody.
¢ applause them as opposed to anyone else, like the judges 6 Certainly one that is not — I don't thJ.nk anyone ever
7 or police officers? 7 takes lightly. But I take if from your :ansaer, though,
8 PROSPECTIVE JURCR: I just think this job 8 that you think there are some situations where that fomm
8 you do is very good. 9 of punishment is what is just or is correct?
10 MR. SCHIECK: Do you have any personal 10 PROSEECTIVE JUROR: Yeah !
11 dealings with prosecutors? 11 MS. WECKFRLY: And you're someone that
12 BROSPECTIVE JURCR: No. 12 could listen to all of the infomation before you make a
i3 MR. SCHIECK: Just a general perception 13 decision of that magnitude? '
14 you have? 1 PROSPECTIVE JUROR: It vas something 1
15 PROSPECTIVE JURCR: Yes. 15 have to take into acoount, weighing the circumstances and
16 MR. SCHIECK: Is that something vou picked 16 things that are involved. :
17 up watching crime on TV? 17 MS. WECKERLY: Okay. You wrote on your
18 PROSPECTIVE JURCR: I don't watch crime on 18 questionnaire that you are a member of an organization
19 TV, 19 that deesn't support the death penalty though. A
20 MR. SCHIECK: You watch Law and Order, 20 religious group that doesn't — J
21 shows like that? 7 PROSPECTIVE JUROR: I mean, I think you
2 PROSPECTIVE JURCR:  No. 22 can be affiliated with groups and disagree with certain
23 MR. SCHIECK: Have you really thought 23 rules. I have gone to Catholic school since I vas a
24 about the death penaity all that much? 24 little kid, and they are opposed to the death penalty.
25 PROSPECTIVE JURCR: I haven't given it 25 But that's not samething — I don't personally agree with
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MR. PATRICK: Is he still battling that?

1 their stance on that. 1

2 MS. WECKERLY: OCkay. I'm sure your 2 PROSPECTIVE JUROR: Fram talking to him, I
3 religion is important, just to make sure I understand it. 3 think it's scnething you always battle with the disease.

4 You're able to separate yourself from the chnrch's view 4 You are never quite over it, Buf he hash't drank in

5 and make your own decision in a case like this? 5 twelve years. !

6 PROSPECTIVE JUROR: You have to. I think § MR. PATRICK: That's very good. If this

7 you have to develop your own opinions. Owver time, you 7 case had to do with alcohol abuse or drugg abuse, because

8 know, that's just not something I'm in line with them on. 8 of your uncle, would that make you partj.:al to one side or
9 I think, like I said earlier, in scme certain 3 the cther? | '
10 circumstances it's an acceptable punishment. 10 PROSPECTIVE JUROR: As far as that

11 MS. WECKERLY: And you also indicated that 11 question, T think it's tough to like -- not all aleoholics
12 you would like to hear the circumstances surrounding this 12 are the same, not all drug users are the same. it's like a
13 case? 13 factor, but I don't really see it as -- you know, my uncle
14 . PROSPECTIVE JUROR: Yeah. I mean, I think 14 has — that's just cne facet of his personality. I hawe a
15 if you're going to —- when you're dealing with somebody's 15 lot of respect for him, for a lot of oth:er things. So

16 life or dealing with something as heavy as this, it's 16 that's a tough question. It would not influence me,

17 important to hear all of the factors, basically, 17 because I don't see that -- all alecholics are

18 involved. 18 different. .

19 MS. WECKERLY: Thank you, sir. Pass for 19 MR. PATRICK: You could still keep an open
20 cause, your Honor, 20 mind, even if something like that came wp.

21 THE COURT: Thank you. Mr. Patrick. 21 PROSPECTIVE JURCR: Yes,i sir.

2 MR. PATRICK: Good morning, Mr. Scott. 22 MR. PATRICK: In the sta:terrent that asks
23 Ycu have been here for a day and a half now. 23 about an eye for an eye, you say that __i you mention that
pi] PROSPECTIVE JUROR: Yeah, 24 being a very emotional reaction?

2 MR. PATRICK: You probably know every 2 PROSPECTIVE JUROR: I think it's like
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1 question I'm going to ask you. You've heard them all. 1 spanking your kid. You don't grab him and spank him,

2 You've heard me ask them, Ms, Weckerly, and Mr, Owens ask ? you've got to step back. That's acoeptalble punishment.

3 them, Anything you've heard over the last day and a half 3 An eye for an eye seems like a knee-jerk reaction. If you
4 that pops in your mind that you think I should ask you or { step back and you go and assess it and that seems Like the
5 Ms. Weckerly should ask you, or something you want to say 5 acceptable punishment, then that's righﬁ . ’

¢ about this whole thing abcut you being on this jury? 3 MR. PATRICK: Is that how you would

7 PROSPECTIVE JUROR: Well, you know, when I 1 approach this case, wait for all the evfgience to came in

8 was filling cut the questionnaire and raising your hands 8 and before you make & decision, ot meke a knee-jerk

9 and stuff, I have had interaction with the court system. § reaction? 1

10 T got in trouble for disorderly conduct. 10 PROSPECTIVE JUROR: Yes.

1 I didn't now if that was samething I should put in 11 MR. PATRICK: Keep a fair and open mind

12 there. I think I should right now, because when you're 12 throughout the process? .

13 filling this out you don't know the context of what people 13 PROSPECTIVE JUROR: Yes, sir.

i want to know. I quess that's the only thing I would add. 1t MR. PATRICK: In reading on the last

15 I felt it was very minor, but I had dealt with that. I 15 question, it sounds to me like you actuélly want to be on
16 felt it was fair. 16 the jury? '

17 MR. PRIRICK: You felt you were treated 17 PROSPECTIVE JURCR: Not really. But I

18 fair. 18 think that we're all blessed living in this country. This
19 PROSPECTIVE JURCR: Yeah. 19 is scmething that's not fun.

20 MR. PRTRICK: So that wouldn't make you 20 It's 85 degrees outside. It's nice to be in here,
21 partial to one side or the other? 21 But I think it's like if I was the Defendant I would want
22 PROSPECTIVE JUROR: Mo. . 22 people who were taking it seriously. Arifi I think it's a
23 MR. BATRICK: Your uncle had a problem 23 civic duty. I don't want to be here. It's -- I think
24 with alcohol abuse? 24 it's a responsibility we have.
25 PROSPECTIVE JUROR: Yes. 25
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1 PROSPECTIVE JURCR: Of course. 1 PROSPECTIVE JUROR: No.
2 MR. PATRICK: And give it your utmost 2 MS. WECKERLY: Thank you. We'd challenge,
3 attention? 3 your Henor. ’
4 PROSPECTIVE JUROR: Yes. 4 THE COURT: Thank you. -
5 MR, PATRICK: And be as fair as you 5 MR. PRTRICK: No questidns, your Honor.
6 possibly could? ' 6 THE COURT: Thank you, vjery mch. Mr,
7 PROSPECTIVE JUROR: Yes. 7 Owens, as to Ms. Norris. J :
8 MR. PATRICK: Thank you, sir. Pass for 8 MR, CWENS: Ms. Norris, how are you?
§ cause. ’ 9 PROSPECTIVE JURCR: Fine,) thank you.
10 THE COURT: Ms. Weckerly, as to 10 MR. OWENS: You're ancther one of those
11 Ms, Jackson. 11 rare individuals that hasn't bumped up against any of
12 MS. WECKERLY: Ms, Jackson, how are you? 12 these questions that we've talked about. Have you ever
13 PROSPECTIVE JUROR:  Okay. 13 been a victim, or sue somecne, or been s{ued?
14 M. WECKERLY: I bet you know what I'm 14 PROSPECTIVE JURCR: . I have had my car
15 going to ask you. You wrote out in your ques"cionnaire 15 broken into. That's -- no. I have -- I had my horse
16 that you have some questions about the fairmess of the 16 stolen. Nothing —- J
17 criminal justice system. Y] MR. OWENS: Well, that's a victim kind of
18 PROSPECTIVE JURCR:  Yes. 18 thing. .
19 M. WECKFRLY: To put it mildly, T 9 PROSPECTIVE JUROR: Well, okay. We came
20 quess. 20 out ahead on that deal. We got the hors.;e back.
21 PROSPECTIVE JURCR: Yes, Y MR. CWENS: Did you find it or did the
2 MS. WECKERLY: Ts that all based on the 22 police find him? {
23 experience with your nephew? 23 PROSEECTIVE JUROR: The :police gave us
] PROSPECTIVE JURCR: Yes. 24 clues, but T actually found him, I didfthe work.
25 MS. WECKERLY: Are your feelings such that 25 MR. OWENS: But the police helped a
73 75
i you had such a bad experience, or that left such a bad 1 little. :
2 taste in your mouth that you den't feel you could be fair 2 PROSPECTIVE JURCR: Yes, they helped.
3 in this procesding? 3 MR, OWENS: It's good tq see they solved
1 PROSPECTIVE JUROR: I could. 4 one of these things we've been hearing a‘bout. Did it end
5 M5. WECKERLY: And you indicate on your 5 up going to court or anything?
6 questionnaire when asked about the criminal justice 3 PROSPECTIVE JURCR: Actiially we went to
7 system, you said, if does not work. So you don't seem to 7 small claims, and I won. This individual took us to the
§ have a lot of faith. 8 next court. And he wasn't supposed to, %o, yes. Then we
9 FROSPECTIVE JURDR: No. 9 had a special case, so we had their Court ™. Very
10 M5, WECKERLY: Ma'am, you were also asked 16 interesting. But I didn't want to go in[to this, But I
11 about the death penalty. You indicate en your 11 don't know how to answer that question. .
12 questionnaire you don't agree? 12 MR, CWENS: You didn't want to talk about
13 PROSPECTIVE JURCR: Bo. Ko. 13 it. Youdon't want to talk dbout it nou?
i MS, WECKERLY: That would be under any it} PROSPECTIVE JUROR: No. - I car talk about
15 circumstances? 15 it, ‘
16 PROSPECTIVE GUROR: Correct. 16 MR. OWENS: It's about tlhe Court TV
17 MS. WECKERLY: That's just —- if I'm 17 pecple? w
18 understanding you correctly -- a punishment that you 18 PROSPECTIVE JURCR: I dﬂml't want to be on
19 flat-out can't consider? 19 Cowrt TV. I just wanted my horse back. . End of story.
20 PROSPECTIVE JUROR: Correct. 20 MR. CWENS: So they foun:d it an
21 M3, WECKERLY: Is it a personal belief of 21 interesting case, of course, :
22 yours that that's just not a decision we should be making? 22 PROSPECTIVE JURCR: And it was wvery
23 PROSPECTTVE JURCR:  Correct. 23 unusual.
K| MS. WECKERLY: So under no circumstances ] MR. CWENS: OCkay. Did that all care out
25 could you even consider it as a poteqtial punishment? 25 okay for you? .
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PROSPECTIVE JURCR: Yes, it did actually.
It was very fair. Yes. The outcome was good.

MR. OWENS: Okay. You ewver been to court
for other reasons? You know anyone that's been arrested,
or that you had to go to court for support?

PROSPECTIVE JUROR: No. .

MR. OWENS: You consider yourself to be a
fair person?

L . I N

PROSPECTIVE JURCR: T would like to think

—
L=

50,
MR. OVENS: You heard of all the possible punishments
in this case that are available?
PROSPECTIVE JURCR: Yes.
MR. OWENS: Are you okay with all four of

O PR
P TR N

those?

—_
on

PROSPECTIVE JURCR: Yes,
MR. OWENS: Are you willing to wait until

[ —
R

you just have a pet. You don't have & Horse that you can
show and so the horse is of no value.

But T trusted the source that I bought it
fran. Anyway the source left town, and'I was left with a
horse without any papers. )

THE COURT: A horse mtl"l nO NEme.

PROSPECTIVE JUROR: So the individual --
an individual showed up at my doorstep and said that ‘this
is my horse and sc on and so forth. Welll, T had the bill.
of sale. 2nd he had nothing but he claimed he was -- so
anyway, he took me to small clains. '

MR, SCHIECK: et me internupt you
because -- 5

PROSPECTIVE JURCR:  You 'don't have time
for this.

MR. SCHIECK: It's veryinteresting. I'm

sure that everyone wants to listen to us talk. There was

18 you hear all of the evidence until you decide which one is 18 a question of ownership of the horse that came wp and you
19 the right cne to pick? 19 ended up in small claims over it.

2 PROSPECTIVE JUROR:  Yes. 20 PROSPECTIVE JUROR: Yes,

21 MR. OWENS: How do you feel about the idea 2t MR. SCHIECK: Mot a crmlljnal type of

22 of sitting in judgrent on another person? 22 procedure? !

23 PROSPECTIVE JUROR: You know, I feel I 23 PROSPECTIVE JUROR: No.f

24 could do it. T would be helping out. It's not samething 2 MR. SCHIECK: Although you called the

25 that I'm incapable of doing at all. 25 police to say what was going on — and fhey helped you
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1 MR. OWENS: You're willing to do that? 1 find the horse. ;

2 PROSPECTIVE JUROR: 1'd be very willing to 2 PROSPECTIVE JURCR:  Right,

3 do that. 3 MR. SCHIECK: Okay. You indicated that

4 MR. OWENS: If after hearing all of the 4 your feeling about the death penalty hac% changed over

5 evidence in the case you felt the death penalty was the 5 time. !

6 appropriate punishment, would you be able to come back ] PROSPECTIVE JURCR: Yes !

7 with that verdict? 7 MR. SCHIECK: 1 think you indicated the

8 PROSPECTIVE JUROR: I certainly would. 8 increasing crime rate has caused that ctflange of opinion?

9 But T would have to hear, you know, T would have to have 9 PROSPECTIVE JURCR: Yes. '

10 all of the facts presentad and take all of the 10 MR. SCHIECK: Anything in particular that
11 circumstances, you kmow. 11 you read or heard that caused you to have that belief?

2 MR. OWENS: Right. Okay. 12 PROSPECTIVE JURCR: Well, no. But I watch

13 . PROSPECTIVE JURCR: Into consideration. 13 T -- and not — I watch the news and réad the paper.

14 MR. CWENS: Perfect answer. 14 And, yes, I see a lot of crime. '

15 FROSPECTIVE JURCR:  Thank you. 15 MR. SCHIECK: But have you heard or have
16 MR. OWENS: Thank you. Pass for cause. 16 any information whether we have the deat';h penalty or don't
17 THE COURT: Thank you. Mr. Schieck. 17 have the death penalty, it really doesn'it affect the crime
18 MR. SCHIECK: Thank you, your Honor. 18 rate?

19 Ms. Norris, you said that somecne stcle your horse. 19 PROSPECTIVE JUROR: I ﬂﬁnk you have to --
20 PROSPECTIVE JURQR: Yes. 20 in order to give the death penalty you ﬁave to hear the

21 MR. SCHIECK: Were they criminally 21 consequences and ke cpen to any ciramstances before

22 progsecuted for that, or did you end up in civil court? 22 making any kind of judgment whether it's the death penalty
23 PROSPECTIVE JUROR: No. You know, I 23 or not.
2¢ bought the herse and -- here we go again, I didn't get, 24 MR. SCHIECK: You agree that is a pretty
25 quote, unquote, like a pink slip. If you don't have that, 25 serious decision to meke. And you went ‘all of the
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MS. WECKERLY: When you wrote about

82

1 evidence you could have before you'make that decision? 1
2 PROSPECTIVE JURCR: Bbsolutely. 2 whether you could consider all four possible punishments,
3 MR, SCHIECK: Thank you, Ms. Norris. Pass 3 you said, yes, if the crime is so horrible, or so bad that
¢ for cause, your Honor. - ¢ the world would be better off without him, then maybe the
5 THE COURT: Thank you. Ms. Weckerly, as 5 death penalty. Did he camit the crime for an
& to Mr. Parramore. ¢ understandable reason. And you gave sare examples.
7 MS. WECKERLY: Sir, you indicated on your 7 FROSPECTIVE JUROR: Let Ime apologize, The
8 questionnaire you had personal contact with law 8 hand writing may not be the easiest to read.
9 enforcement on a BUI? ' 9 MS. WECKERLY: I can realdy it. I wanted
10 FROSPECTIVE JURCR: Yes. 10 to ask you a little about that. You said like greed or
1 MS. WECKERLY: Was that a couple of years 11 jealousy. I think you wrote, et cetera! Were you just
12 ago? 12 trying to come up with examples?
13 PROSFECTIVE JURCR: More than ten, less 13 PROSPECTIVE JUROR: Yes. First of all, in
4 than 20, 14 my opinion all four are the death penaity, I was sitting
15 MS, WECKERLY: Awhile ago. 15 there with a little bit of infommation '..:'e had, that he's
16 PROSPECTIVE JURGR:  Yes. 1§ probably 18 years old. It's camitted in -- found quilty
i7 MS. WECKERLY: Did you think you were 17 in 1996. Committed in 1995, '9 somewhere arowd there.
18 treated fairly by the police? 18 So now he's 26, &t & minimm, probably 30 The smallest
19 PROSPECTIVE JUROR: Yes. 19 amunt he can get is 40 years. And from what you pick up
20 M5, WECKERLY: Nothing sbout that would 20 off the questionnaire, you think it's & pretty horrific
21 cause you to be unfair to either side in this case? 21 crime, so chances get paroled after the !first parole
22 PROSPECTIVE JUROR: No. 22 hearing are slim to none. S¢ we're lookling at a man
23 MS. WECFERLY: You actually had a 23 that's in his 70s before he is eligible for paroie.
24 different opinion about our criminal justice system than 24 With my opinicn, all four are the death peralty. So
25 this lady over here. You said it was generally good. And 25 tome the death penalty would be to sem% a message to
81 : 83
1 that's still your feeling as you sat here for two days? 1 society that this crime is so horrible that, as a society,
2 PROSPRCTIVE JURCR: Yes, ma'am, 2 we can't stand and you have to do the ul;timte.
3 MS. WECKERLY: Slow, but good. 3 MS. WECKERLY: So fram what you're saying,
4 PROSPECTIVE JURCR: It's fine. 4 T mean, there are some circumstances that set certain
5 MS. WECKERLY: You said it wasn't perfect. 5 crimes apart from other first degree mur'ders, vhich may
6 I goes ncthing probably is. 6 only get the minimm sentence in the State of Nevada,
7 FROSPECTIVE JURCR: I'm not going to agres 7 which is 40 years,
g 100 percent. Generally I think it is. 8 PROSPECTIVE JUROR: Yes, ma'am,
9 MS. WECKERLY: You indicated that when you 9 MS. WECKERLY: You can conceive of a
10 talked about the potential range of punishments in this 10 situation where samecne isn't deserving fof a lenient
11 case. You said that you could consider all four possible 11 sentence? :
12 punishements? 12 PROSPECTIVE JURCR: Yes,; ma'am.
13 FROSPECTIVE JURCR: Yes, ma'am. 13 MS. WECKERLY: And they :may be on the
1 MS. WECKERLY: You also indicated that you 14 other end of the spectnm? :
15 are sameone that is going to want to hear all the 15 PROSPECTIVE JUROR:  Yes, ma'am.
16 infommation before you make a decision? 16 MS. WECKERLY: If you felt that way, I
17 PROSPECTIVE JURCR: Yes, 17 assume that you could return a verdict QI mark a box like
18 MS, WECKERLY: You're not going to 18 that?
19 avtomatically include or disregard & punishment before you 19 PROSPECTIVE JURCR: 1It's no pleasure, I
20 hear any infomation? 20 quess I could.
21 PROSPECTIVE JUROR: No, ma'am. 21 MS. WECKERLY: Certainly mot. It's mot
22 MS. WECKERLY: Sounds to me iike you can 22 ever an easy decision. But you are not 'somecre wno just,
23 be fair to both side? 23 I can't make a decision like that. You could make that
24 PROSPECTIVE JURCR: I would like to think 2¢ sort of decision? '
% s0. . 2% mmmwm1®¢
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1 MS. WECKERLY: Thank you, sir. Pass for 1 marked down if it was a hate crinme.
2 cause, your Honor. 2 PROSPECTIVE JUROR: 1f the victim was
3 THE COURT: Mr. Patrick. 3 chosen because of their race. Now, I kiiow quite a bit -
', ¥R. PATRICK: Good morning. 4 we've all heard the stories about the gentleman that was
5 Who represented you in your DUI? 5 dragged behind the car because of his r‘a;ce. All of the
] PROSPECTIVE JUROR: T have no icea. I ¢ others, yes, that would make a differenc:e.
7 hired an atforney. 7 MR. PATRICK: But if the victim was of a
8 MR. PATRICK: You were happy with your § difference race and it wasn't a hate crime, then it
9 representation? ' 9 wouldn't happen. ,
10 PROSPECTIVE JUROR: It was a lady. But, 10 PROSPECTIVE JURCR: It would happen to be
i1 yes, 11 just two pecple.
12 MR. PATRICK: You thought you were treated 12 MR. PATRICK: Ms. Wbckeﬁly was taiking
13 fair? 13 about the list you had. Jealousy and gr:eed I think were
14 PROSPECTIVE JURCR:  Yes. 1 the two main ones. If this case had to do with either one
15 MR. PATRICK: (ot an appropriate 15 of those, would you autamatically vote fbr the death
16 punistment? ' 16 penalty? :
17 PROSPECTIVE JURCR: Yes, sir. 17 PROSPECTIVE JURCR: I'm;more understanding
18 MR. PATRICK: That was at least ten years 18 of what I can understand of what motives; were, as opposed
19 ago? 19 to the snipers -- the two gentlemen that were taking pot
20 FROSPECTIVE JURCR: Yes. 20 shots out of their car for what I see to be no reasen. I
bl MR. PATRICK: So that in no way would 21 could be more understanding of jealousy, more
22 influence you as to these proceeding? 22 understanding of greed then T could be of just somebody
B PROSPECTIVE JURGR: No, sir. 73 for gigyles getting in the back of the car and taking pot
24 MR. PATRICK: One comment I found 24 shots at strangers for fum.
25 interesting was when you are put down you are not patient 5 MR. PATRICK: You listed those as reasons
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1 with stupid. Could you explain that? 1 for the death penalty -- .
2 PROSPECTIVE JURCR: It's pretty much true 2 PROSPECTIVE JUROR: Maybe I put those down
3 all of my life, not just since I've been here. I've seen 3 as reasons I could oversee the death pemalty, or not give
4 people two busy with their personal 1ife to pay attention ¢ the death penalty. ‘
5 to jury services. To get in line and not turn off their 5 MR. PATRICK: You still want to hear all
¢ telephone. Maybe stupid isn't the right word, 6 of the facts before you make a decision.
7 inconsiderate. This is very sericus for Mr. Chappell, for 1 PROSPECTIVE JURCR: If I were to find cut
8 the rest of us. It's kind of rude, not fo take it as g that this was his motive -- this was m§ girlfriend, which
§ sericus and not put down what you're doing and give it 9 this doesn't say in here -- and she was cheating with
10 your time and attentica. 10 another man and he lost his temper and got jealous and
1 WR. PATRICK: You understand the 11 shot him, Then I could understand that, And I might be
12 seriousness of this. And you would devote your full 12 more lenient, then if it was a perfect s;tranger and he
13 attention to anything that goes on if you wers picked as a 13 drove to her house and killed her.
11 juror, : ’ 14 MR, PATRICK: You'd listén to all the
15 PROSPECTIVE JUROR: If you put me on the 15 evidence and keep an cpen mind ttuoughoﬁt the whole
16 jury, there's a good chance I might be taking my belt off 16 process before you made a decision?
17 and spanking somebody for showing up late or not paying 17 FROSPECTIVE JURCR: Yes, sir.
1¢ attention. 18 MR. PATRICK: You'd maké a decision that
19 MR, PATRICK: Well, if we pick you for the 19 you felt was the best one for the situation?
20 jury, could you refrain from that at least until we're 20 PROSPECTIVE JUROR: Yes, #ir.
21 done? 21 MR. PATRICK: Thank you, sir. Pass for
22 PROSPECTIVE JURDR: I could try. 22 cause, your Honor. I
23 MR. PATRICK: Now, on the question where 23 THE COURT: Thank you. We'll take a --
24 it asked whether or not it would make a difference whether 24 it's about 12:45. We really need a very mall mmber of
25 the victim in this case was of a different race, you 25
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people to be questioned by the attorneys before we finish
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