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have been more than willing to travel to Las Vegas to testify

on behalf of JAMES at either the trial or the penalty hearing.
It is shocking to me that JAMES received the death penalty

because the person I knew was not a bad person. It is a

terrible thing that Deborah was killed by JAMES, but it is also

terrible that JAMES was sentenced to death by a jury that did

not know the truth about him and the relationship with Deborah.
FURTHER, Affiant sayeth naught.

Nowoh- Ford |

JAMQ; FORD N

SUBSCRIBED AND SWORN to before me
e 2005

Jof o
NOTARY PUBLIC .
NANNETTE V. MoGILL BT

Notary Publig, Eatan Coyn M s -
ACTING pf v . .

iy Commnssmﬂtxplres 04!01/2&03

this day of -Novembesx
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~ LORETTA BOWHMAN, CLERK
BY Deputy
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, ;
-VS- ) Case No. C131341
| ) Dept. No. VII
JAMES MONTELL CHAPPELL ; Docket P
)
Defendant. ;
)
VERDICT

We, the Jury in the above entitled case, having found the Defendant, JAMES MONTELL

CHAPPELL, Guilty of COUNT III - MURDER QF THE FIRST DEGREE and having found that the
| aggravating circumstance or circumstances outweigh any mitigating circumstance or circumstances

| impose a sentence of,

A definite term of 50 years imprisonment, with eligibility for parole beginning when a
minimum of 20 years has been served,

____ Life in Nevada State Prison With the Possibility of Parole.

— Lifein Nevada State Prison Without the Possibility of Parole.

_}_/_ Death.

A
DATED at Las Vegas, Nevada, thisg{4  day of October, 1996

FOREPERSQ

I{.‘ta||
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V= FILED IN OPEN COURT

d 0CT 2 4 199 19 -

3 LORETTA BOWMAN, CLEAK

: ; BY Deputy

6 CLARK COUNTY, NEVADA

7

8 | THE STATE OF NEVADA, )

5 Plaintif, :
10 ~V§~ ; Case I*I{?. %’:1341
11 | JAMES MONTELL CHAPPELL ; Doket . B
12| )
13 Defendant. %
" ;
15 SPECIAL
16 § VERDICT
17] We, the Jury in the above entitled case, having found the Defendant, JAMES MONTELL
18 § CHAPPELL, Guilty of COUNT III - MURDER OF THE FIRST DEGREE, designate that the
19 | aggravating circumstance or circumstances which have been checked below have been established beyond
20 | a reasonable doubt.
21| The murder was committed while the person was engaged in the commission of or an
22 , attempt to commit any Burglary and/or Home Invasion.
23 _~ _ The murder was committed while the person was engaged in the commission of or an
24 | attempt to commit any Robbery.
25 i ____-C The murder was committed while the person was engaged in the commission of or an
26 attempt to commit any Sexual Assault.
274111
288///
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/ The murder involved torture or depravity of mind.

DATED at Las Vegas, Nevada, this &‘ﬁhday of October, 1996.

FOREP

Page: 2169
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FILED IN OPEN COUR;
0CT 2 4 1996 19 ___Z_E,dﬂ 7
LORETTA EQ\EMZ:N:EL RK
BY
Deputy
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, §
-Vs- ) Case No. C131341
| ) Dept. No. VII
{ JAMES MONTELL CHAPPELL } Docket P
3
Defendant. ;
)
SPECIAL
VERDICT

p—
12,

| CHAPPELL, Guilty of COUNT IIl - MURDER OF THE FIRST DEGREE, designate that the mitigating

We, the Jury in the above entitled case, having found the Defendant, JAMES MONTELL

circumstance or circumstances which have been checked below have been established.
_____ The defendant has no significant history of prior criminal activity.
_Y’_ The murder was committed while the defendant was under the influence of extreme mental
or emotional disturbance.
— The victim was a participant in the defendant's criminal conduct or consented to the act.
The defendant was an accomplice in a murder committed by another person and his
participation murder was relatively minor.

The defendant acted under duress or under the domination of another person.

]utdl‘

Page: 2170
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___ The youth of the defendant at the time of the crime.
_V/_ Any other mitigating circumstances.

_____ No mitigating circumstances are found to exist.

DATED at Las Vegas, Nevada, this &"i_ﬁ\day of October, 1996.

dieg
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Pagei_?l?l

AA00894



EXHIBIT 36

AAAAAAA



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

JURL

FILED
e I3 3 54 B *p7

DISTRICT COURT

CLARK COUNTY, NEVADA CMT

STATE OF NEVADA

Plaintiff(s),

-VS-

JAMES M. CHAPPELL

Defendant(s).

CASE NO. C131341

DEPT. NO. 3

2 U S

JURY

DEBORAH KALEIKINI-JOHNSON 7. CHRISTINE BUNDREN

JERRY TAYLOR
LARRY HENCK
GEORGE SMITH
CHERYL CARDILLO
DAVY ANN NOAHR

. BRINNON SCOTT

8. ANGELO MORIN
9. BLAYNE WHITE
10. DARLENE WASHINGTON
11. DUANE FEUERHAMMER
12. DAVID FORBES

ALTERNATES

2. LAURA STALEY

1
TADEPT 3Wury List - C131141 - CHAPPELL doc/3/13/2007

28
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L. e ormes 7 STATE OF NEVADA - ! “Govemvon
0 1301 CORDONE AVENUE  — e L |
b 0z 6821000 SRR _JAMES P_WELLER
[ 5 ~ By TOR
E A A CAMPOS BUILDING oo T hm_}‘ Z‘-i 2 R 1‘6 _
T 215 E. BONANZA ROAD SETR i
5 021 4863001 DEPARTMENT OF ;
) 2920 £ 1oAro Stcer MOTOR VEHICLES AND PUBLIC SAFETY
(2 ELKO. NEVADA 839801 DIVISION OF PAROLE AN RICHARD E. WYETT, CHier
> . F= 1445 HOT SPRINGS RQ:D§NO,104
E 118 E. LONG STREET CARSON CITY. NEVADA 89710
£ CARSON CITY, NEVADA 88710 (702) 687-5040
By (702) 687-5045
NAME: JAMES CHAPPELL DATE: 4-18-95
SS#: 373-~80-2907 R/NR: R
CC#: C126882 SENTENCE DATE: 4-27-95
THE HON: SALLY L. LOEHRER OFSE DATE: 2-18-95

. . : +2=18-95

COUNSEL: DAVID GRAUMAN, DPD INFORMATION DATE: 3-22-95

DIST ATTY: GERALD J. GARDNER, DDA CONVICTED: 3-28-~95, BY -

GUILTY PLEA

CO-DEF: NONE

OFFENSE/NRS: POSSESSION OF BURG;ABY TOOLS (GM!; NRS 205.080, 193.140: Not

oL (1Al year | e Counuy cl O 2 O O pre [ [ "' ;
~———or by both fine and imprisonment. — — — ————

PLEA NEGO: The State reserves the right to argue at rendition of sentence.
The State will agree to dismiss charges of Burglary and Under the

Influence of Controlled Substance after rendition of sentence.

ADD: 839 North Lamb #125, Las Vegas, Nevada FBI#: 248 918 JA6
89110
LVMPD#: 1212860
POB: Lansing, Michigan
RACE/SEX: BMA HT/WT: 5'11"/200
HAIR/EYES: Black/Brown ALTEN: N/A
—TATTOOS/SCARS: None listed——— ILLEGAL: N/2 -
REG#: N/A -
COUNTRY: N/A
CUSTODY STATUS: In Custody, £
.- CccDC %
TR REPORT NOT TOUE F7 TR nEn 03 ,
g*fi'gir,g gt!;;_ghg A *. T ,“‘ﬁf' é,ﬂ(f" =
LT TABED T ) o I =
{ } s :_
L =
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PRE-SENTENCE REPORT

0
— ¢y JAMES CHAPPELL
%czzsssz PAGE 2 .
& :
g :
e :
- ARA’s: James Montel Chappell, James M Chappell :
| ol :
0
2
3 JAIL CREDIT: 68 Days Total 2-18-95 through 4-27-95 (CcDC) 3
i i
|_|. r——— ———— e = e e ——— —— e ] g
Eﬁ PRIOR RECORD AS DETERMINED BY DIVISION OF PAROLE AND PROBATION
ARRESTS: 11 OUTSTA} TS+—4
STATES: Nevada
CONVICTIONS: FEL: 0 MISD: 5
JAIL: 3 PRISON: ©
PROBATION: COMPL: O FAIL: O ACTIVE: 0O
PAROLES: COMPL: O FAIL: G ACTIVE: O
CRIMINAL HISTORY:
Records of the Las Vegas Metropolitan Police De
Crime Information Center reflect the following information:
ADULT:
ARREST DATE OFFENSE DISPOSITION ,
5-15-88 Motor Vehicle/U -12- ]
(Lansing, Michigan Driving Away (F) to Motor -
Police Department) Vehicle/Unlawful Use
(M), 6 months jail.
1-20-95 Citation-Petty Larceny 5 Days jail.
— (LVMPD}y (M) FTA: 2-24-95
2-18-95 1. Burglary (F) Instant offense
LVMPD 2. o2 Te 030,
- of Controlled Substance pled gquilty te
(F) Possession of Burglary
3. Possession of Tools (GM), sentencing
Burglary Tools -27- ]
' XV,

Mr. Chappell currently has outstanding warrants from the City of lLas Vegas
for Battery Domestic Violence, Non Resident Privile ‘

Unregistered Vehicle and No Proof of Insurance. The total bail on the
warrants is $4,420. The defendant has been convicted of the following
misdemeanor offenses which were satisfied with small fines or short jail
sentences: Domestic Violence/Assault (Reported by defendant), Narcotic
Paraphernalia and Assault or Assault and Battery. :

Jmﬁ?* I S &

Bl i

The defendant has also been arrested on the following charges for which no

A i
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PRE-SENTENCE REPORT

r

&~ JAMES CHAPPELL
7 CC#Cl26882 PAGE 3
% .
W prosecution was pursued or no disposition is noted: Possession of Narcotic
¥ ; 19 . imi , POssession o
E N 3 O 0 Hale Jnde F3= § dence o© CO 0 et Sub AlCce "TA=1-9-0
. and Failure to Use Seatbelt.
¥
] D \ REPORT: RHecords o Ne 1.8 Jeora = OO = 0 & Depna =} ana
= he AY K oun D ] L.ct A ornewv? O jCe = 2C 1d he 3 A offense ;
~ occurred substantially as follows: §
()

*PanﬂﬂnnmuqrlafguEELan4ﬁﬁ§£%ﬁreﬁ43&}Las%ﬁﬁﬁﬁ%ﬁetropoiitan1kﬂjrz:
Depya nen esbonded 0 _the K-=Mj ore—a o050 3 2STO egaraing a
suspect in custody for Petty Larceny. The officers spoke to the store
security officers who reported that the defendant had been observed removing
secC . packaqging om_items ith plie en—py iNg—casse = ape alid
clothe

4

walking past open cash registers without paying for the items. The security
officers apprehended the defendant and placed him in custody while awaiting

police officers. A search of the defendant recovered the cassettes, clothes,

two pair of pliers, three screw drivers and a brok

L S B

for smoking cocaine. The store clerk reported that the pliers discovered in
the defendant’s possession were the same ones he had been observed using to
remove packaging from the cassette tapes.

The officer asked the defendant if he entered the store with the intent of
stealing the items and he responded "ya, something 1like that". While

interviewin the defendant the offi
4444444444444;[44444444445L444444444444444444;Bg4JLuL4SpEECh+4JjRﬂL—hiS—éﬁﬁﬁk—weEe—————f

profusely, clenching his teeth, slurri
bloodshot and his eyelids were droopy. Based on these observations the

officer asked the defendant when he had smoked cocaine last. The defendant
responded "yesterday".

The defendant was placed under arrest, transported to the Clark County
Detention Center and booked for Burglary, Under the Influence of Controlled

Substance and Possession of Burglary Tools. While at the Clark County
Detention Center the defendant consented to have blood drawn by theé nurse on
duty.

DEFENDANT STATEMENT: James Chappell was interviewed by the Division of Parole
and Probation at the Clark County Detention Center and provided the attached
written statement for the court’s consideration. He said that he was "high"
on cocaine and did not have any money to obtain more cocaine. An associate
suggested he commit the instant offense in return for the drug. He said he
went into the store and was placing the merchandise under his clothes when he
was observed and then caught on the way out of the store. He said he only
wants to get things resolved so he can get back to his girlfriend and their
children. He said he now understands that his family is the most important
thing to him and he cannot commit crime and be with his family.

VICTIM INFORMATION: All merchandise taken from the victim’s store was

returned to them at the time of the incident so no loss was suffered. e
— SOCIAL HISTORY: %

The following social history is as related by the defendant and is unverified %%

AA00900
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= PRE-SENTENCE REPORT
— ¢y JAMES CHAPPELL
Wcmsssz PAGE 4

o .

E unless otherwise noted.

- ormation: (Yes) The defendant reported that his father

. abandoned the family while he was an infant and his mother was shot and

¢ killed by a police officer when he was about 2 years old. He was the
'ﬂbyhismatefﬁaigrandmnthéfwﬁoprovidedagoodfamilylife.Hewagralsed
EgtgprevideaﬁydetaiisastcfﬁeaeafﬁofhIsmother.Qnahle

ST

Marital Status:

The defendant has been living in a common-law relatio '
44444w;th—the—same—w6maﬁ—for—94year§‘ﬁ6WT""""‘4444444444444444444444444HJU$L44444

Number of Children: 3

- Child support: (No)  Amount: 0 Current: N/A

Significant Health Information: (No)
_____Signiiicant—Meata%—Hea%th—fnformation: (No)

Alcohol Abuse: (Yes) The defendant reported he was arrested when he was 17

for Minor in Possession of Alcohol. He reported that he now consumes alcchol

in moderation; drinking-one 40—ounce beer 3 times pPer week.

Controlled Substance Use: (Yes) Mr. Chappell has been arrested several times

for drug related offenses and admits he was under the influence of controlled
subs ' ' '

. ai e 1s not addicted to
any d i e rom custody. He has

never been involved in any form of substance abuse counseling.

Education: ‘ ing e grade in ;
1987 at Se . Hi ' ' tchi

; . He has not completed any
formal educational or vocational programs since that time.

Military: (No Di :N/A

Residential: (STABLE) Time in Community: 4 months.

Present Emplover: (UNEMPLOYED)

Previous Employment: Mr. Chappell reported that he was employed by Ethel M
Chocolates from November 1994 through January 1995. Before that he was

employed by Pizza Hut in s Big .
Boy for 6 or 7 months. : ~

Income: 0 Additional Sources: The defendant is supported primarily by
his girlfriend.

Financial Assets: None listed. Debts: None listed. =
Community Supervision Plan: Mr. cChappell i ] d—the =
privilege of probation he will continue to reside at 839 North Lamb #125, Las =
vegas, Nevada with his girlfriend and their 3 children, He plans to seek =
full-time employment so he can afford to get married, purchase a home and get e

a car. He said he plans to stay drug free, get his life together and take

AA00901
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i CC#C126882

PRE-SENTENCE REPORT
— 1t JAMES CHAPPELL

PAGES =
: .
T care of his family. :
= - :
— ) JATION: Before 5 CoUur CY rendlitlion o C z < 2 delendant,
- JAMES CHAPPELL, who has entered a plea of gullty to the gross misdemeanor
% offense of Possession of Burglary Tools.
-, i _ . . s
i «J818]15 . LI ] - = L = = ars r L - o - =¥a
E; mlsdemeanor convictions. The instant offense is the defendant’s most serious
7 involvement with law enforcement to date. His criminal hlstory is prlmarlly

[liaQ@e wygw » (1 7 L3 = v a1l (1L U] = L&) ) BTG W BIIR; » »

procure cocaine. He admlts that he was under the 1nfluence of cocaine at the
time of the instant offense but claims he does not have a substance abuse

(O 2 P
H.L Vet L1 .

Mr. Chappell was raised in Michigan by his maternal grandmother when his
father abandoned the famlly after the death of the defendant’s mother He

-l £ ASINYY - - - I~ Y ™ Yy - W - 2 = T 5 = - ™
- A 7 -/ - et W - w - - " - ' W - - -> )

.
- ) a¥a - - - T £ - ) - ) O - L] W a
- - - - - ' - 7 -

only held three jobs in the last 2 years w1th the longest term of employment
lasting 6 months. Mr. Chappell is unmarried but has been living in a common-

.
™ M |l - =3 TN O M a1 oy L3 T e S - [} ~3 = [} £ (3 { a - -l
= ] = = = c S == = = =

21T ] l_ ] - [ [ 16 ll_l_ .l () [ QL d ll - ) i Il AL (1 10 aln O
become a productive member of the community. Therefore, the fol low1ng
recommendation is respectfully submitted for the Court’s consideration.

TR i

LA A |

i
4
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PRE-SENTENCE REPORT
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E; JAMES CHAPPELL
E* CC#C126882 <
~  RECOMMENDATION:

T=

“County

In addition to the $25 administrative assessment, it is
recomme ivisi ' e defendant, JAMES
CHAPPE ' |

Detention Center, such sentence be suépéndggxandiiﬁémdefﬂﬁﬁaﬁpgpiaced on an

ﬁ indeterminate period of probation not to exceed TWO (2) years, under the :
followi ' it : ;
=, %
E 1. That the defendant submit to a search of person, residence, vehicle i
() Or any property under the defendant’s control, at any time deemed
~ ne ' ] i controlle
~— substances and stolen property
2. That the defendant enter and complete a substance abuse counseling
program, as deemed necessary by the bivision—of Parole and
Probation.
3. That the defendant participate in an adult education program, for
a GED, as deemed necessary by th 1 visi O,
4. That the defendant complete 40 hours of community service work

within the first 12 months of probation.

5. That the defendant pa

necessary by the Division

of Parole and Probation.

Respectfully submitted,

RICHARD E. WYETT, CHIEF
"_,,/’) ya
r'/ ./ . yd : / » P
By " 5" 4%7/

Brucz/é;/éne", OfE;/er /
Diviglon of/Parole”an

d Probation

e A e S S X))

Distkict IV, Las Vegas, Nevada

EQ?PFKTVEEQ: “\

/

B ) T
/ — _ ]
( ,7géﬂfd£§;JLf . é/(w,/éétg e JLY
Y L ]

Wrihht, Unit Manager /)

Court Services Unit I
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i %?YERNOﬁ.' _
1301 CORDONE AVENUE e ST g,
% RENO, NEVADA 89502 [ R
g {702) 688-1000 JAMES P. WELLER
D DIRECTOR
!_: A. A. CAMPOS BUILDING
— 215 E. BONANZA ROAD
{H} LAS VEGAS, NEVADA 8910t
'S (702) 486-3001 DEPARTMENT OF
E 3920 E. IDAHO STREET & TY
o M DIVISION OF PAROLE AND PROBATION
o0 RICHARD E. WYETT, CHIEF
— [F— V19-E LONG STReeT ] 0 1445 HOT SPRINGS ROAD, NO. 104
L CARSON CITY, NEVADA B9706 CARSON CITY, NEVADA B37T1
(702) 687-5045 (702)837-5040
NAME: JAMES MONTELL CHAPPELL DATE: 12-5-96
SS#: 373-80-2907 R/NR: R
CC#: C131341 SENTENCE DATE: 12-11-96
THE HON: A, WILLTAM MAUPIN OFSE DATE: 8-31-95
J/DIS: 8TH DEPT: VII COUNTY: CLARK ARREST DATE: 9-1-95
COUNSEL: HOWARD S. BROOKS, DPD INFORMATION DATE: 10-11-95
DIST ATTY: MELVIN T. HARMON, CHIEF DDA CONVICTED: 10-16-96, BY
JURY TRIAL

CO-DEF: NONE

OFFENSE/NRS: COUNT I - BURGLARY (CATEGORY B FELONY) (F); NRS 205.060: By
imprisonment in the Nevada Department of Prisons for a minimum term of not

less than 1 year and a maximum term of not more than 10 years, and by a
fine of not more than $10,000.

COUNT II - ROBBERY WITH USE OF A DEADLY WEAPON (CATEGORY A FELONY); NRS
200.380, 193.165: By imprisonment in the Nevada Department of Prisons for
a minimum term of not less than 2 years and a maximum term of not more

than 15 years, plus an equal and consecutive term for Use of a Deadly
Weapon.

COUNT III - FIRST DEGREE MURDER WITH USE OF A DEADLY WEAPON (F); NRS
200.010, 200.030, 193.165: Shall be punished by Death, only if one or
more aggravating circumstances are found and if any mitigating
circumstances which are found do not outweigh the aggravating
circumstances. Otherwise, by imprisonment in the Nevada Department of
Prisons for Life With or Without the Possibility of Parole. If the
penalty is fixXed at Life with the Possibility of Parole, eligibility for
parole begins when a minimum of 20 years have been served or a definite
term of 50 years with eligibility for parole after 20 years has been

— served, plus an equal and consecutive sentence for Use of a Deadly Weapon

PLEA NEGO: None

ADD: None FBI#: 284 918 JA6
. DOB: 12-27-69 AGE: Zéug SID#: NV01780406
4 e e e w k4 o B v? |
’ 1@8%,*037ffTi”r%fﬁiy“;‘,-~«qr$

;'Eig?vh‘l D"Df OF PiFi"};.E. A FROBATICAS

ABEASED TC:

Sians {0)-2018  (Rev. 7-96
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—T POB: Lansing, Michigan

[

E RACE/SEX: BMA HT/WT: 6’0"/200 (Scope reflects: 5711/180)
i

= : ac Yown ALIEN: N/A

i_=

. TATTOOS/SCARS: None listed ILLEGAL: N/A

% REG#: N/A

E COUNTRY: N/2

-

Q CUSTODY STATUS: In Custody,
=3 CCDC

b2

ARA’s: James Montel Chappell, James M. Chappell
Nickname: "Jimbo"

JAIL CREDIT: 173 DAYS 09-01-95 thru 06-20-96 (CCDC) 293 days
(Credited to CC#C126882)
h =1

06—21=96 thru 1

ARRESTS: 17 OUTSTANDING WARRANTS: 0
STATES: N/A
CONVICTIONS: FEL: 0 MISD: 6
JAIL: 5 PRISON: O
PROBATION: COMPL: 1 FAIL: 1 ACTIVE: 0

o
o

CRIMINAL HISTORY:

P)1lvision O

Parole and Probation, and the Natiocnal Crime Information Center reflect the
following information:

ADULT:

ARREST DATE OFFENSE DISPOSITION

5=15-88 Motor Vehicle/Unlawful 11-12-88, pled gqguilty to
(Lansing, MI PD) Driving Away (F) Motor Vehicle/Unlawful

Use (M), 6 months jail.

_8-18-88 === Assault Excluding Sexual = 9-20-88, found guilty of
(Lansing, MI PD) (F) Assault or Assault and
Battery (M). $150 fine
and 15 days jail.

AA00906



r

e

-~
L=

' PRE-SENTENCE REPORT

' JAMES MONTELL CHAPPELL

ECC# Cl31341 PAGE 3
-

m2-23-94 1. Domestic Violence/ Convicted of Assault (M).
» (Tucson, AZ PD) Assault (M) Sentenced to $2,500 fine
% 2. Contempt of Court (M) and 180 days jail,

e (2 counts) suspended

g 1 year Pima County

vy probation.

a0

(M) FFAT2-24~95
2=-18-95 1. Burglary (F) 1. Disnmissed.
(LLVMPD) 2. Under the Influence 2. Case #95F03944X:
of Controlled Substance Amended to ITS Drugs (M)
(F) $500 fine.
FTA: 6-26-95 3. CC#Cl126882: Pled
3. Possession of guilty to Possession of
Burglary Tools (GM) Burglary Tools (GM).
REMAND: 2-27-95 4-27-95, sentenced to
(The defendant was 1 year CCDC, suspended,
arrested with cassettes, probation not to exceed
clothes, pliers and screw 2 years. Arrested
drivers after removing 6-27-95 for probation
security packaging from violation. 8-1-95,
merchandise in store and reinstated to probation.
leaving without paying 9-2-95, rebooked for
for the items.) probation violation. 10-
26-95, probation revoked.
6-20-96, expired sentence
in custody.
9-1-95 1. Murder (F) Instant offense,
(LVMPD) 2. Grand Larceny Auto (F)

CC#C131341: 10-16-96,

- REMAND: 10-4-95 === convicted by Jury Trial
- of Count T-Burglary (F),

Count II-Robbery with Use
of a Deadly Weapon (F),
and Count III-First

Degree Murder with Use of

a Deadly (F). Rendition
of sentence 12-11-96,
Dept. VIT.

Additionally the defendant was arrested or cited for the following offenses
for which no prosecution was noted, prosecution was not pursued, or charges
Possession of Narcotic Drug (2), Possession of Marijuana,

were dismissed:

Criminal Trespass, Narcotic Paraphernalia (2); Possession of Narcotics For

Sale,

Under the Influence of Controlled Substance;

FTA-traffic related

offenses (16); Battery Domestic Violence (2); Petty Larceny (2); FTA-Battery

Domestic

Violence;

FTA-Petty Larceny;

FTA-Possession of

Narcotic

Paraphernalia; and FTA-Under the Influence of Controlled Substance.

AA00907
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3 JAMES MONTELL CHAPPELL

T oc# Cc131341

PAGE 4

shaFatal Wi -ty T o m mnh Wil - T Ay : N O 7 ™ L ——_ - :
D FE \J a1 U . \.J +4® ’. - = APpPE W G - Y, = [J =

9ross misdemeanor offense of Posse551on of Burglary Tools and sentenced to
Gone year in the Clark County Detentlon Center. That sentence was suspended
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Zobtain a G.E.D., complete a vocational program and maintain steady
Eﬁe ployment Mr. Chappell was then released from custody on May 10, 1995, to

Petty Larceny On June 1, 1995, he was arrested for Battery Domestic
Vlolence and placed in custody at the Clark County Detention Center. A
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probation and ordered to complete an in-patient substance abuse counseling
program. On August 31, 1995, he was released from custody and ordered to

he ark Coun D] i :-0‘07-‘7‘ ¢
occurred substantially as follows:

On August 31, 1995, a friend of the victim contacted the Las Vegas
Metropolitan Police Department and advised them that she believed something
might be wrong with the victim. She stated that she arrived at the victim’s
house and observed the defendant, James Chappell, driving from the area in
the victim’s car. She stated that she was concerned because the victim had
a Protective Order stopping the defendant from coming to her house. She also

stated that she knew the victim had forbidden the defendant from driving her
car.

Efforts to contact the victim were unsuccessful either by telephone or by
knocking on the door, so an officer of the Las Vegas Metropolitan Police
Department entered the victim’s house through a window to conduct a welfare

check. He found the victim on the floor in the living room, apparently
deceased. The officer then called the Fire Rescue Unit and Homicide
Detectives.

Detectives observed that the point of entry into the mobile home appeared to
be the master bedroom window as all other doors were locked and all windows
were closed. The officers found the body of the victim laying on her back on
the floor of the living room. There was a large amount of blood around her

upper chest and face and numerous abrasions and contusions on her chin and

around her eyes and cheekbones. She had multiple stab wounds to the neck,

upper chest and pelvis area. Near the body, the officer found a steak knife

believed to have been used to stab the victim. An autopsy later revealed

that the v1ct1m had recelved 13 stab wounds, two to the pelv1s and abdomen,

anao O [1€ = ana neck. (1€ dause O (ded wWd =Ie
wounds and was considered a homicide.
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Department was dlspatched to the Lucky’s supermarket at Lamb and Bonanza
mregarding a shoplifting 1n01dent When the officer arrived, he observed the
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cathat this was his true name and contacted a superVLSor, It was then learned
‘mthat the suspect matched the description of James Chappell who was wanted
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then interviewed Mr. Chappell and observed two puncture wounds on hlS hand
which were consistent with the wounds inflicted in the murder. Store
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Chappell sald "I parked it in back of the apartments across the street "
The detectlves subsequently found the victim’s vehlcle parked on the grass

____had_Qbseryed_the_defendant_park_the_yeh1cle_at_tha__lggat;gnrgn;A_gust 31

1995. The defendant was placed under arrest and transported to the Clark
County Detention Center where he was booked accordingly.

DEFENDANT STATEMENT: James Chappell was interviewed by the Division of Parole
and Probation at the Clark County Detention Center on December 4, 1996, and

provided the attached written statement for the court’s consideration. He
declined to discuss the instant offense.

VICTIM INFORMATION: The victim was a 26 year old female, leaving behind three
children. Her mother was interviewed as the next of kin. She stated that
there is no way to express the grief, it is a "grief you live with every
day". She lost her only child and is now raising her three grandchildren.
She said, "I can’t forgive the Court’s for letting him out.”™ When the victim
"finally got up the nerve after years and years" of abuse, he was let out and
"goes and does this. The SOB does not deserve to live". Living with the
loss is a "very, very hard thing, her voice is in your mind" all the time.
It is difficult hearing her three children, especially the four year old,
talk about their "Mommy being in heaven". The defendant didn’t have to do
this, he could have gone back to his stealing and using drugs, he didn’t have
to kill her. He was arrested many times, even in Tucson, for violence to
her. The Court’s just slapped his hand and told him to get counseling. He
just laughed and kept on doing what he wanted to do. When asked about
financial costs, the victim’s mother stated that the cost was $11,434.90 due
to the need to transport the body to Michigan for the funeral.

The victim’s mother stated that she will be in Court at the defendant’s
sentencing but will probably not speak as this is still too hard for her.

- dr oy - A~y A o n dou . > 3 i .,
—  RESTITUTION: $11,434.90 to the victim’s mother
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i
!; SOCIAL HISTORY:

(:The following social history is as related by the defendant and is unverified
sjunless otherwise noted.

e
= significant Family Information: (Yes) The defendant reported that his father
¢o abandoned the family while he was an infant and his mother was killed by a

“police officer when he was about 2 years old. He was then raised by his
s maternal grandmother who provided a good family life.

Marital Status: The defendant lived in a common-law relationship with the
victim of the instant offense before his arrest.

Number of Children: 3 - James Panos, age 8; Anthony Panos, age 6; and

Chantal Panos, age 4; all in the custody of their maternal grandmother in
Tucson, Arizona.

Child Support: (No) Amount: 0 Current: N/A

Significant Health Information: (No)

Significant Mental Health Information: (Yes) Mr. Chappell reported that he
attended domestic violence counseling on a weekly basis for about five months
in Tucson, Arizona, in 1992.

-~ Alcohol Abuse: (Yes) The defendant reported that began using alcohol when he
was about 13 years old and was arrested for Minor in Possession of Alcohol at

age 17. He said before his arrest he would consume a 40 ounce beer about 3
times per week.

Controlled Substance Use: (Yes) Mr. Chappell began using marijuana when he
was 12 or 13 years old. He started using cocaine at about age 18 and became
i i ] ' ears. e has

arre s relc 3 3 ug problem

at the time of the instant offense. He said he was not high at the time he
committed the instant offense but smoked cocaine later that day. He has

alahifa OSSO T - - - = =
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Education: The defendant left high school after completing the 10th grade in
1987 at Sexton High School in Lansing, Michigan. He has not completed any

————£erma1—edueat1enai—er—veeat1enal—pfeqfams—51nee—that—timeT——————————————————%———*

Military: (No) Branch/Discharge: N/A

Present Employer: (UNEMPLOYED)
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employed by Pizza Hut in Tucson, Arizona for 5 or 6 months and by Bob’s Big
Boy for 6 or 7 months.

~ Income: 0 = Additional Sources: None listea
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—f+Income: 0O Additional Sources: None l1isted—— 7% 7777 —7 —7F 7
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yFinancial Assets: None listed. Debts: None listed.
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c3w1ll not receive probation for the instant offense and has, therefore, made
;N0 plans for community supervision.
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JAMES MONTELL. CHAPPELL, who has entered a plea of guilty to the felony
offense of Count I- Burglary, Count II—Robbery Wlth Use of a Deadly Weapon,

Mr. Chappell has been arrested at least 17 times in the past, sustaining at
least 61mlsdemeanor convictions, 1nclud1ng'a gross mlsdemeanor conv1ct10n for

instant offense. Hls__pLevigus——erimina;——histe;y——eensists-eﬁ——demestie———;——
batteries, theft, and drug related offenses. He admitted that he was

addicted to cocaine at the time of the instant offense which occurred when he
o] £ killed hi _3 . ] tabbs : e ur
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being arrested for a previous domestic battery.

Mr. Chappell was raised in Michi ' :
father abandoned the family after the death of the defendant’s mother. He

failed to complete high school and has not received any educational or
vocational training since that time. His work history is sporadic; he has
only held three jobs in the two years prior to his arrest on the instant
offense. Mr. Chappell was unmarried but in a common-law relationship with

the victim of this offense for nine years. He has fathered 3 children from
that union.

Mr. Chappell would not be appropriate for community supervision even if that
was a possibility, which it is not. He violently murdered his common-law
wife in a domestic dispute. He battered this woman repeatedly for several
years and when she finally attempted to make him stop by complaining to the
police and obtaining and Protective Order, he went to her house, entered
through a bedroom window, and killed her with a steak knife. The Jury
decision of a Death penalty appears completely appropriate for a crime of

this brutality. Therefore, the following recommendation is respectfully
submitted for the Court’s consideration.
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recommendation of the Division of Péfole and Probétion that the defendant,
E?AMES MONTELL CHAPPELL, be sentenced as follows:
T

ECount I -

—~months in the Nevada Department of Prisons, with the minimum parole
gﬁligibility of FORTY-EIGHT (48) months.

awCount IT - To be sentenced to a maxi o] UNDR
months in the Nevada Department of Prisons, with the minimum parole
eligibility of SEVENTY-TWO (72) months, plus an egual and consecutive
sentence for Use of a Deadly Weapon, Count II to run consecutive to Count I,

Count IIT - To be sentenced to a sentence DEATH in the Nevada Department of

Prisons, plus an equal and consecutive sentence for Use of a Deadly Weapon,
Count III to run concurrent with Counts I and II.

Respectfully submitted,

RICHARD E. WYETT, CHIEF

; Y
By_iim.&%l)&\ N Qﬁ
Bruce C. Snell, Officer

Division of Parole and Probation

District IV, Las Vegas, Nevada

1 : )
APPROVED y //

MZ@JM
F ixon, U ger

~ Fr4nk Dixon, Unft Man#

BCS/mbs
FY97=1774

AA00912



EXHIBIT 39



) |3
~% '"“’\i:"ﬁ:‘} !l q ‘
"‘:‘5 o
)
r;l',! TR
& 3 Fey om0 oren COURT
» Tnancd, 2i 2007
'; 34 CHARLER J. SHOTY
~ 3 DS OF THE GOURT
3 g & | 3 A .
: 4 o awmmm@ﬁ&ﬁm
B DISTRICT COURT DEPUTY

"
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-

CLARK COUNTY, NEVADA

- S S i | A BE
J rall - ;
RSO AN LN R A

&
T} THESTATE OF NEVADA,
8 Flaing £¥,

{ase No. C131348

4 ~y g

‘ S Dept No. il
B JAMES MONTELL CHAPPELL,
i} Defendant,

e g gt S g i gt et St ot

14y SPECIAL VERDICTY

We, the Jury in the shove entitled csse, having heard evidence in the above-
referenced matier i which the Defendant, JAMES MONTELL CHAPPELL has previcusly
| beon convicted of COUNT 3 — FIRST DEGREE MURDER WITH USE OF A DEADLY

19§ WEAPON, designate that the aggraveting chroumstanse or clrgumstances which have been

20§ checked below have been extablished unanimously and beyound 1 reasonable doubt,

Bt
F

»¢__ The murder was commitied during the perpetration of & sexual assault,

23
24 3 DATED haa;_% 3 day of March, 2007,

28 ]
27
28

gt |

g

Page: 3737

AA00914



,.,-,..--
4
i

o, PR
2%
s%?

TT&ddeyn0

i, ey

3 {.....;" . :v...»"1

V5

LA

I

ROV

“and b

en

>

.

VER -
L5 o DREN COURT
Y -
Yhasods s 2027
SHARLES 4 BHORT
CLEAK OF THE GEURT

& SNV AU
DISTRICTY COURBY Caaad s K e ] ;

o s -

CLARK COUNTY, NEVADA REPUTY

CTHE STATE OF NEVADA,

Platift, , s
{ase No, 131341

DeptMo.  HI

<Y G-

| JAMES MONTELL CHAPPELL,

T N S e T

Diefendant,

SPECIAL VERDICT
We, the Jury in the shove entitled case, baving heard ovidence in the above-
referenced matter in which the Defendam, JAMES MONTELL CHAPPELL has previcusiy
been convicled of COUNT 3 - FIRST DEGREE MURDER WITH USE OF A DEADLY
WEAPON, find |

The mitigating clrcumstances DO NOT ocutweagh  the sggravaling

ircumsiance,

§ ___ The mitigating cirocumsiancey DO outweigh the aggravating ccumstancs

DATED thisoo) |_day of March, 2007 -

Fags: 3738
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| DISTRICT COURYT )éf
4 CLARK COUNTY. ww{m»ﬁ"f’w@ e
5
6

#
7 | THE STATE OF NEVADA,
g Plaintiff, .

Case No, {~13134}

% “¥S- ) | |

i Dept No, Hi

10§ JAMES MONTELL CHAPPFELL,

Defendant,

s
T T O R O L TP PPy

id SPECIAL VERDICT

i5

u We, the hary i the above entitled ¢ase, having heard evidence in the gbove- |
16

- refergnced maiter in which the Defondant, JAMES MONTELL CHAPPELL has previoushy
é \ - been convicied of COUNT 3 ~ FIRST DEGRER MURDER WITH USE OF A DEADLY

WEAPON, one or more of the jurors dosignsie that muligafing clrcwmstance of

pircumstances which have heen Listed below have heen established.
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DATED thig &} day of March, I%i}i}f?...

Fage:

L0

AA00917



Pl
b W
o e

A

TT @

- 1,
%, {u.;" od

N
k4

CYE
’ R R

[
L3

............................................................................................................................

» -

bod

Lo o s

Wi s

Bnd

A S A
Lod 2

£
o

YVER

o
3 SR DOLST

“?gv&% Ol DL 7 1

Lol a. R}"‘“’"‘T
f*?

. \
w{gﬁwﬁé; .%@m}

}
BISTRICT COURT EPUTY
CLARK COUNTY, NEVADA

i THE STATE OF NEVADA,
Case No. 131348
Dapt No, £

Platnafy,
~ ‘FS*

i JAMES MONTELL CHAPPELL,

Piefendant,

ROV SOV N TR L T L TRRT L T TR L TR T

VERDICT
The Defendant, JAMES CHAPPELL, having besn found guilty of COUNY 3 - |
MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY WEAPON, and we, the |
Jury, having found that the aggravating circumsiance outweighs any miligating
chroumstances, Impose a sentence of

{ k.
~ Death

Life in Nevads Siate Prison Withouot the Possibility of Parcle

Life in Nevada State Prison With the Possihibity of Parok

A defintle term of 100 vears imprisonment, with cligibility for parole beginning
when a minirumt of 40 vears hag been served

DATED at Las Vegas, Novada, this g } § mﬁgx

JUDSMENT ENTEREDR

BAR 2: o ‘5’3%*

Page: 3741 e
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DISTRICT COURT

CLARK COUNT;.’;;?%'\VAH@ED IN QPEN COURT

o2/ 2027

THE STATE OF NEVADA, CHARLES J. SHORT

) CLERK OF THE GQURT
Plaintiff, @ 1

-V§-

JAMES MONTELL CHAPPELL,

Dept No. I

Defendant.

|

INSTRUCTIONS TO THE JURY
(INSTRUCTION NO. 1)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this penalty

hearing. It is your duty as jurors to follow these instructions and to apply the rules of law to

the facts as you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these

instructions. Regardiess of any opinion you may have as to what the law ought to be, it

would be a violation of your oath to base a verdict upon any other view of the law than that

given in the mstructions of the Court.

EJS
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INSTRUCTION NO._ &~

If, in these instructions, any rule, direction or idea is repeated or stated in different

ways, no emphasis thereon is intended by me and none may be inferred by you. For that
reason, you are not to single out any certain sentence or any individual point or instruction

and ignore the others, but you are to consider all the instructions as a whole and regard cach

in the light of all the others.

AA00921
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INSTRUCTION NO. 2
In the penalty hearing, evidence may be presented concerning aggravating and
mitigating circumstances relative to the offense.

Hearsay is admissible in a penalty hearing.
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INSTRUCTION NO-.: l—f

The jury shall fix the punishment for every person convicted of murder of the first
degree.

The jury shall fix the punishment at:

1. A definite term of 100 years imprisonment, with eligibility for parole
beginning when a minimum of 40 years has been served,

2. Life imprisonment with eligibility for parole beginning when a mimimum of
forty years has been served;

3. Life imprisonment without the possibility of parole; or

4, Death,
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[NSTRUCTION NO.: =

Life imprisonment with the possibility of parole 1s a sentence of life imprisonment
which provides that a defendant would be eligible for parole after a period of forty years.
This does not mean that he would be paroled after forty years, but only that he may be
eligible after that period of time.

Life imprisonment without the possibility of parole means exactly what it says, that a
defendant shall never be paroled.

If you sentence a defendant to death, you must assume that the sentence will be

carried out.
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INSTRUCTION NO.: G

The State has alleged that one aggravating circumstance is present in this case.

The Defendant has alleged certain mitigating circumstances are present in this case.

[t shall be your duty to determine:

(a)  whether the aggravating circumstance 1s found to exist; and

(b)  whether a mitigating circumstance or circumstances are found to exist; and

(c)  based upon these findings, whether the Defendant should be sentenced to a
definite term of 100 years imprisonment, life imprisonment with or without the possibility of
parole or death.

The jury may consider a sentence of death only if (1) the jurors unanimously find at
least one aggravating circumstance has been established beyond a reasonable doubt and (2)
the jurors unanimously find that there are no mitigating circumstances sufficient to outweigh
the aggravating circumstance or circumstances found.

A mitigating circumstance itself need not be agreed to unanimously; that is, any one
juror can find a mitigating circumstance without the agreement of any other juror or jurors.
The entire jury must agree unanimously, however, as to whether the aggravating
circumstances outweigh the mitigating circumstances.

Otherwise, the punishment imposed shall be imprisonment in the State Prison for a
definite term of 100 years imprisonment, with eligibility for parole beginning when a

minimum of 40 years has been served or life with or without the possibility of parole.
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INSTRUCTION NO. |

You are instructed that the following factors are circumstances by which Murder of
the First Degree may be aggravated:

The murder was committed during the perpetration of a sexual assault.
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INSTRUCTION NO. S

A person who subjects another person to sexual penetration against the victim's will
or under conditions in which the perpetrator knows or should know that the victim 1s
mentally or physically incapable of resisting or understanding the nature of his conduct, 1s
guilty of sexual assault.

"Sexual penetration” includes any intrusion, however slight, of any part of a person's
body or any object manipulated or inserted by a person into the genital or anal openings of
the body of another, including sexual intercourse in its ordinary meaning. Evidence of the
emission i$ not nccessary.

Sexual intercourse is the placing of the penis of the perpetrator into the vagina of the
victim.

Fellatio is the placing of the penis of the perpetrator into the mouth of the victim.
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INSTRUCTION NO. 1
Physical force is not necessary ingredient in the commission of the crime of sexual
assault. The question is not whether the victim was penetrated by physical force, but
whether the act was committed without her consent and/or under conditions in which
Defendant knew or should have known, the victim was incapable of giving her consent or

understanding the nature of the act.
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INSTRUCTION NO. 1@
The victim of a sexual assault is not required to do more than her age, strength,
surrounding facts and attending circumstances make it reasonable for her to do to manifest

her opposition.
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INSTRUCTION NO.

[\

There is no consent where the victim is induced to submit to sexual acts through fear

of death or serious bodily injury.
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1 INSTRUCTION NO.. ___ ' 2~
2 Mitigating circumstances are those factors which, while they do not constitute a legal
3 || justification or excuse for the commission of the offense in question, may be considered, in
4 || the estimation of the jury, in fairness and mercy, as extenuating or reducing the degree of the
5 || Defendant's moral culpability.
6 Any aspect of the defendant's character or record and any of the circumstances of the
7 || offense, including any desire you may have to extend mercy to the defendant, may be
8 {| considered by you as a mitigating factor.
9 In balancing aggravating and mitigating circumstances, it is not the mere number of

10 || aggravating circumstances or mitigating circumstances that controls.

11

12

13

14

15

16

17

18

19 i

20 i

21 |

22 |l

23

24

25

26

27

28
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| INSTRUCTION NO. '3

In determining whether mitigating circumstances exist, jurors have an obligation to
make an independent and objective analysis of all the relevant evidence. Arguments of
| counsel or a party do not relieve jurors of this responsibility. Jurors must consider the totality
of the circumstances of the crime and the defendant, as established by the evidence presented
in the guilt and penalty phases of the trial. Neither the prosecution's nor the defendant's
insistence on the existence or nonexistence of mitigating circumstances is binding upon the

jurors.
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INSTRUCTION NO.:

(o

There are certain circumstances which may be considered as mitigating the crime of

Murder of the First Degree, even though the mitigating circumstance is not sufficient to

constitute a defense or reduce the degree of the crime.

In this case, the Defense alleges that the following mitigating circumstances are

present:

1.

e A LI

S — Y
—_— O

12.

James Chappell suffered from substance abuse addictions;
James Chappell attempted to be a good father;

James Chappell's mother was killed when he was very young;
James Chappell has had no father figure in his life;

James Chappell was raised in an abusive houschold;

James Chappell was the victim of physical abuse as a child,
James Chappell was the victim of mental abuse as a child;
James Chappell was born to a drug/alcohol addicted mother;
James Chappell suffered a learning disability;

James Chappell was raised in a depressed housing area;

James Chappell was involved in a racially tense relationship;

James Chappell was taken away from his support system by his

with Deborah Panos;

13.

Any other mitigating circumstances.

relationship
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INSTRUCTIONNO. '

A reasonable doubt is one based on reason. [t is not mere possible doubt, but is such

a doubt as would govern or control a person in the more weighty affairs of life. If the minds

of the jurors, after the entire comparison and consideration of all the evidence, are in such a

condition that they can say they feel an abiding conviction of the truth of the charge, there is

speculation.

" not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or
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INSTRUCTION NO.: ‘&

The jury is instructed that in determining the appropriate sentence in this matter that it
may consider all evidence introduced at both the penalty hearing phase of these proceedings

and at the trial of this matter.
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INSTRUCTION NO.: 1

In deciding on an appropriate sentence for the defendant, you will consider three
types of evidence: evidence relevant to the existence of aggravating circumstances, evidence
relevant to the existence of mitigating circumstances, and other evidence presented against
the defendant. You must consider each type of evidence for its appropriate purposes.

In determining unanimously whether any aggravating circumstance has been proven
beyond a reasonable doubt, you are to consider only evidence relevant to that aggravating
circumstance. You are not to consider other evidence against the defendant.

In determining individually whether any mitigating circumstance exists, you are to
consider only evidence relevant to that mitigating circumstance. You are not to consider
other evidence presented against the defendant.

In determining individually whether any mitigating circumstances outweigh any
aggravating circumstances, you are to consider only evidence relevant to any mitigating and
aggravating circumstances. You are not to consider other evidence presented against the
defendant.

If you find unanimously and beyond a reasonable doubt that at least one aggravating
circumstance exists and each of you determines that any mitigating circumstances do not
outweigh the aggravating circumstances, the defendant is eligible for a death sentence. At
this point, you are to consider all three types of evidence, and you still have the discretion to
impose a sentence less than death. You must decide on a sentence unanimously.

If you do not decide unanimously that at least one aggravating circumstance has been
proven beyond a reasonable doubt or if at least one of you determines that the mitigating
circumstances outweigh the aggravating, the defendant is not eligible for a death sentence.
Upon determining that the defendant is not eligible for death, you are to consider all three
types of evidence in determining a sentence other than death, and you must decide on such a

sentence unanimously.
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INSTRUCTION NO.

\ 8

In your deliberation you may not discuss or consider the subject of guilt or innocence

of a Defendant, as that issue has already been decided.
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INSTRUCTIONNO., ! T

The credibility or believability of a witness should be determined by his manner upon

the stand, his relationship to the parties, his fears, motives, interests or feelings, his

opportunity to have observed the matter to which he testified, the reasonableness of his
statements and the strength or weakness of his recollections.

If you belicve that a witness has lied about any material fact in the case, you may

disregard the entire testimony of that witness or any portion of his testimony which is not

proved by other evidence.
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INSTRUCTION NO. T2

Although you are to consider only the evidence in the case in reaching a verdict, you

must bring to the consideration of the evidence your everyday common sense and judgment

as reasonable men and women. Thus, you are not limited solely to what you see and hear as

the witnesses testify. You may draw reasonable inferences from the evidence which you feel

are justified in the light of common experience, keeping in mind that such inferences should
not be based on speculation or guess.

A verdict may never be influenced by prejudice or public opinion. Your decision

should be the product of sincere judgment and sound discretion in accordance with these

rules of law,
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INSTRUCTION NO. _ 2!
During your deliberation, you will have all the exhibits which were admitted into
evidence, these written instructions and forms of verdict which have been prepared for your

convenience.
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INSTRUCTION NO. ¢~

I The Court has submitted three sets of verdicts to you. One set is for a determination
of the existence of an aggravating circumstance. The second set is for a determination of the
existence of mitigating circumstances. The third set is for a determination of weight to be

given the aggravating and/or mitigating circumstances.
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INSTRUCTIONNO. 2.3

Now you will listen to the arguments of counsel who will endeavor to aid you to

reach a proper verdict by refreshing in your minds the evidence and by showing the
application thereof to the law; but, whatever counsel may say, you will bear in mind that it is
yvour duty to be governed in your deliberation by the evidence as you understand it and
remember it to be and by the law as given to you in these instructions, with the sole, fixed

and steadfast purpose of doing equal and exact justice between the Defendant and the State

of Nevada.

GIVEN:

DISTRICTJUDGE
Mot 20| 2o
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VER
FILED IN OPEN COURT
OCT 1 6199 15 .7:352
LORETTA BOWMAN
BY
Deputy
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, z
Plaintiff,
laintiff, ) O Yals; (/ /
-vs- ) Case No. €1+31240—
Dept. No. VII
JAMES MONTELL CHAPPELL, § Docket P
3
Defendant(s). ;
)

We, the jury in the above entitled case, find the defendant JAMES MONTELL CHAPPELL,

VYERDICT

Guilty of COUNT I - BURGLARY.

DATED this { [, _day of October, 1996,

Page: 1747

lL:r.-a‘i |
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VER
FILED IN OPEN
11 6 1996 . T COURT

LORETTA BOWMAN,
BY

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

Case No. C—Cyli}/%/

Dept. No. vil
Docket p

-V§-

JAMES MONTELL CHAPPELL,

Defendant(s).

S ey St pat g s g’ g st “agn’ “esss’

YERDICT
We, the jury in the above entitled case, find the defendant JAMES MONTELL CHAPPELL,
Guilty of COUNT II - ROBBERY WITH USE OF A DEADLY WEAPON.
DATED this [ /o day of October, 1996.

o emt—-

"TE31

Page: 1748
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FILED IN OPEN COURT
OCT 1 6 199 19 3 7%~
LORETTA BOWMAN, ?F(snx
BY
Deputy
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, ;
Plaintiff,
-vs- i Case No. %443{://
) Dept. No. VI
JAMES MONTELL CHAPPELL, ; Docket P
)
Defendant(s). ;
)

YERDICT
We, the jury in the above entitled case, find the defendant JAMES MONTELL CHAPPELL,
Guilty of COUNT Il - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON.

DATED this /(> _day of October, 1996.

Page: 1749

AA00946



RXHIBIT 42

AAAAAAA



® CORIGINAL ©

R
1| 0001 f e £70) \E\
DAVID M. SCHIECK e
2 || SPECIAL PUBLIC DEFENDER m
Nevada Bar No. 0824 SEP 20 1
3 || CLARK W. PATRICK 2 Ob ;
Deputy Special Public Defender . .
4 | Nevada Bar No. 9451 R P N
330 S. Third St., Ste. 800 o T
5l Las Vegas NV 89155-2316 Ll &
(702)455-6265
6 || Attorneys for Defendant
.
8
DISTRICT COURT
9
CLARK COUNTY, NEVADA
10
11 || THE STATE OF NEVADA, ) CASE NO. C 131341
) DEPT. NO. XVl
12 Plaintiff, ;
13 vs. g
14 || JAMES CHAPPELL, )
) DATE: N/A
5 Defendant. ) TIME: N/A
\3\\ )
1
~X MOTION TO STRIKE SEXUAL ASSAULT AGGRAVATOR OF THE
7 STATE’S NOTICE OF INTENT TO SEEK THE DEATH PENALTY
OR IN THE ALTERNATIVE, MOTION IN LIMINE TO ALLOW DEFENDANT
18 TO INTRODUCE EVIDENCE IN DEFENSE OF SEXUAL ASSAULT
19 COMES NOW, Defendant JAMES CHAPPELL, by and through his attorney DAVID M.

20 || SCHIECK, Special Public Defender and CLARK W. PATRICK Deputy Special Public
21 || Defender, and moves this Court to strike the sexual assault aggravator of the State's Notice

of Intent to Seek the Death Penalty filed November 8, 1995 or, in the alternative, allow the

®

23 || defendant to introduce evidence in defense of sexual assault.

8 @ 2 24 This Motion is made and based upon the attached Points and Authorities, all papers
C m
5 o Q 25 and pleadings on file herein and argument of counsel, if any, at the time of the hearing of said
e
2 = 5 26 || Motion.
m =
.,
A 27
8|

SPECIAL PUBLIC
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NEVADA 1
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NOTICE OF MOTION
TO: The State of Nevada, Plaintiff; and
TO: Clark County District Attorney, it's attorney:

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the above and
foregoing MOTION on for hearing on theg_ day of ﬂ%‘ , 2008, at the hour of 8:30

a.m., in Department No. XVII of the above-entitled Court.
POINTS AND AUTHORITIES
STATEMENT OF THE CASE
In 1995 JAMES CHAPPELL (“CHAPPELL") was charged with Burglary, Robbery with

the use of a Deadly Weapon, and First Degree Murder with the use of a Deadly Weapon. The
Clark County District Attorney’s office filed a Notice of Intent to Seek Death Penalty listing the
following aggravating circumstances: (1) The murder was committed while the person was
engaged in the commission of or an attempt to commit any Robbery; (2) The murder was
committed while the person was engaged in the commission of or an attempt to commit any
Burglary and/or Home Invasion; (3) The murder was committed while the person was
engaged in the commission of or an attempt to commit any Sexual Assault; and (4) The
murder involved torture or depravity of mind.

CHAPPELL was convicted in 1996 on all counts. The jury found two mitigating
circumstances - murder committed while CHAPPELLI was under the influence of extreme
mental or emotional disturbance and any other mitigating circumstances and all four
aggravating circumstances. CHAPPELL was sentenced to death. On direct appeal the
Nevada Supreme Court struck the aggravator based on torture or depravity of mind, but
affirmed CHAPPELL'S conviction and sentence of death.

A proper person post conviction petition for a writ of habeas corpus was filed in the
District Court and counsel was appointed to represent CHAPPELL. Counsel filed a
supplement to the petition. After an evidentiary hearing, the District Court upheld
CHAPPELL'S conviction but vacated the death sentence and ordered a new penalty hearing.

The State filed an appeal from the granting of a new penaity hearing and CHAPPELL cross-
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appealed from the District Court's denial of his claims of ineffective assistance of counsel with
respect to the guilt phase.

The Nevada Supreme Court issued an Order of Affirmance on April 7, 2006 affirming
the District Court’s granting of a new penalty hearing and upholding its decision to not grant
a new guilt phase of the ftrial.

The Court goes on further to state:

“...we conclude that Chappell's McConnell claim has merit and that two of the

three aggravators pending against him violate the holding in McConnell as a

matter If law and cannot be realleged....However, McConnell was not decided

at the time Chappell filed his petition below, and that decision renders two of the
three aggravators invalid as a matter of law.....

Chappell was charged with open murder based upon the theories of
premeditated and deliberate murder and/or felony murder. The felonies
underlying the felony-murder thecry were one count of burglary and/or one count
robbery with the use of a deadly weapon...We conclude that McConnell squarely
applies to Chappell’'s case and renders infirm the aggravators based on the
robbery and burglary, the predicate felonies that supported the felony-murder
theory. However, our conclusion does not extend to the aggravator based upon
sexual assault.....”

The remanded penalty hearing is set for March 12, 2007.
STATEMENT OF FACTS

For purposes of this Motion, CHAPPELL will incorporate the Facts from the decision

of this Court on the direct appeal (Chappell v. State, 114 Nev. 1403, 972 P.2d 838 (1998)),

with the caveat that CHAPPELL has consistently maintained that no proper investigation was
conducted before the trial or penalty hearing and therefore the testimony presented was
virtually unopposed at trial and penalty hearing and does not accurately portray the facts of

the case:

“On the morning of August 31, 1995, James Montell Chappell was mistakenly
released from prison in Las Vegas where he had been serving time since June
1995 for domestic battery. Upon his release, Chappell went to the Ballerina
Mobile Home Park in Las Vegas where his ex-girlfriend, Deborah Panos, lived
with their three children. Chappell entered Panos’ trailer by climbing through the
window. Panos was home alone, and she and Chappell engaged in sexual
intercourse. Sometime later that morning Chappell repeatedly stabbed Panos
with a kitchen knife, killing her. Chappell then left the trailer park in Panos’ car
and drove to a nearby housing complex.

AA00950




The State filed an information on October 11, 1995, charging Chappell with
one count of burglary, one count of robbery with the use of a deadly weapon,
and one count of murder with the use of a deadly weapon. On November 8,
1995, the State filed a notice of intent to seek the death penalty. The notice
listed four aggravating circumstances: (1) the murder was committed during the
commission of or an attempt to commit any robbery; (2) the murder was
committed during the commission of or an attempt to commit any burglary
and/or home invasion; (3) the murder was committed during the commission of
or an attempt to commit any sexual assault; and (4) the murder involved torture
or depravity of mind.

I

Prior to trial, Chappell offered to stipulate that he (1) entered Panos’ trailer
home through a window, (2) engaged in sexual intercourse with Panos, (3)
caused Panos’ death by stabbing her with a kitchen knife, and (4) was jealous
of Panos giving and receiving attention from other men. The State accepted the
stipulations, and the case proceeded to trial on October 7, 1996.

o T - e I = N ¥, L - N VS S oo

Chappell took the witness stand on his own behalf and testified that he
considered the trailer to be his home and that he had entered through the
trailer's window because he had lost his key and did not know that Panos was
at home. He testified that Panos greeted him as he entered the trailer and that
they had consensual sexual intercourse. Chappell testified that he left with
Panos to pick up their children from day care and discovered in the car a love
letter addressed to Panos. Chappell, enraged, dragged Panos back into the
trailer where he stabbed her to death. Chappell argued that his actions were the
result of a jealous rage.

p— ek
—_

—
LIS R
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e

The jury convicted Chappell of all charges. Following a penalty hearing, the
jury returned a sentence of death on the murder charge, finding two mitigating
circumstances - murder committed while Chappell was under the influence of
extreme mental or emotional disturbance and ‘any other mitigating
circumstances’ - and all four alleged aggravating circumstances. The district
court sentenced Chappell to a minimum of forty-eight months and a maximum
of 120 months for the burglary; a minimum seventy-two months and a maximum
of 180 months for robbery, plus an equal and consecutive sentence for the use
of a deadly weapon; and death for the count of murder in the first degree with
the use of a deadly weapon. The district court ordered all counts to run
consecutively. Chappell timely appealed his conviction and sentence of death.”

ARGUMENT
A.

MOTION TO STRIKE SEXUAL ASSAULT AGGRAVATOR OF THE
STATE'S NOTICE OF INTENT TO SEEK THE DEATH PENALTY

[ R . Y = )
< o 00 =) &N LA

0 T (5 T (N
LI N

24 The only remaining aggravating circumstance is Number 3, Sexual Assault. However,
25 || CHAPPELL was not charged with sexual assault (see Exhibit 1 attached hereto, .

26 || Information) and the State did not present any evidence of sexual assault during the guilt
27 | phase of CHAPPELL'S trial. The only time sexual assault was mentioned was in the State’s

28 || closing arguments during the penalty phase. Therefore, this Court should strike the sexual
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assault aggravator and the State should not be allowed to mention sexual assault during the
new penalty phase.

The United States Constitution guarantees that a State shall not “deprive any person
of life, liberty, or property, without due process of law. "U.S. Const. amend. XIV, § 1. This
right is also guaranteed by the Nevada Constitution, “No person shall be deprived of life,
liberty, or property, without due process of law. Nev. Const. art. |, § 8.

The Fourteenth Amendment's guarantee of due process includes the presumption of
innocence in a criminal case, and the right of a defendant to present relevant and favorable
evidence regarding an element of the charged offense. First, a defendant must be presumed
innocent until the State has proven otherwise, beyond a reasonable doubt. We therefore will
not disturb the balance struck in previous cases holding that the Due Process Clause requires
the prosecution to prove beyond a reasonable doubt all of the elements included in the

definition of the offense of which the defendant is charged.” Patterson v. New York, 432 U.S.

197, 210, 97 S. Ct. 2319 (1977). This also includes the mental element or mens rea. Clark
v. Arizona, 126 S. Ct. 2709, 2729 (2006). The Court continued:

Before the last century, the mens rea required to be proven for particular
offenses was often described in general terms like “malice.” see e.g. In re
Eckart, 166 U.S. 481, 17 S.Ct. 638 (1897), 4 W. Blackstone, commentaries 21
(“An unwarrantable act without a vicious will is no crime at all”), but the modern
tendency has been toward more specific descriptions. Id.

As applied to mens rea (and every other element). The force of the presumption

of innocence is measured by the force of the showing needed to overcome i,

which is proof beyond a reasonable doubt that a defendant’s state of mine was

in fact what the charge states. See In re Winship, 397 U.S. 358, 361-63, 90 s.

Ct. 1068 (1970). Id.

The Nevada Supreme Court has also held that the prosecution has the burden of
proving both “act and intent beyond a reasonable doubt and that the prosecution must
establish proof of every element of the crime beyond a reasonable doubt.” Chambers v. State,

113 Nev. 974, 983, 944 P.2d 805 (1997). The same reasoning applies to aggravating

circumstances,
The Sixth Amendment guarantees “In all criminal prosecutions, the accused shall enjoy

the right to a speedy and public trial, by an impartial jury of the State and district wherein the
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crime shall have been committed...to be informed of the nature and cause of the accusation;
to be confronted with the witnesses against him..." U.S. Const. amend VI.

The right to be tried by a jury in criminal cases obviously means the right to have
a jury determine whether the defendant has been proved guilty of the crime
charged. And since all crimes require proof of more than one element to
establish guilt (involuntary manslaughter, for example, requires (1) the killing (2)
of a human being (3) negligently), it follows that trial by jury means determination
by a jury that all elements were proved. The Court does not contest this.

Neder v. United States, 527 U.S. 1, 119 S. Ct. 7827 (1999)(Scalia, j., concurring in part and

dissenting in part).

Therefore, in order to be convicted of a crime, the State, must prove all elements of the
crime beyond a reasonable doubt. In order to prove an aggravating circumstance the State
must meet the same burden. This places the burden of proof squarely on the State to present
evidence; not to simply mention a crime in their closing arguments and then ask a jury to find
an aggravating circumstance solely on the words of the prosecutor.

NRS 200.366 defines sexual assault as:

1. A person who subjects another person to sexual penetration, or who forces

another person to make a sexual penetration on himself or another, or on a

beast, against the will of the victim or under conditions in which the perpetrator

knows or should know that the victim is mentally or physically incapable of
resisting or understanding the nature of his conduct, is guilty of sexual assault.
In order to find the sexual assault aggravator, the State must prove beyond a reascnable
doubt: (1) forced sexual penetration (2) upon another person (3) against the will of the victim
(4) or that the victim is physically incapable of resisting or understanding the nature of his
conduct. Consent is recognized as a defense to a claim of sexual assault as it negates the
necessary elements of the offense.

In the instant matter, the State not only failed to prove any of the elements of a sexual
assault, the State did not even charge CHAPPELL with a sexual assault, or even mention
sexual assault until their closing argument at the penalty hearing. The State presented no
evidence at trial relating to a sexual assault, and CHAPPELL did not have the opportunity to

confront any witnesses or evidence relating to a sexual assault, or offer any rebuttal evidence

of his innocence. CHAPPELL testified at the trial that he had consensual intercourse with Ms.

AA00953




1] Panos prior to the circumstances that led to her death.

2 Instead, the State acted as accuser, prosecutor, judge, jury and executioner, while not
3 || allowing CHAPPELL to be heard. Instead of presenting evidence, the State chose to
4 | unilaterally state CHAPPELL was guilty of a sexual assault, “or did, in fact, commit a sexual
5 || assault.” {(Penalty Phase Transcript {PT) Vol. Il p. 73). “So | submit to you that the third
aggravating circumstance (sexual assault) has, in fact, been proven and that you should mark
that off as well in your special verdicts.” (PT. Vol. |l p. 74). And “he raped her. He committed
the ultimate act of violence upon a woman besides murder and he raped her.” (PT. Vol. |l p.

79).

o @0 )

10 The State presented no evidence of a sexual assault, because they had none to
11 || present. In fact, CHAPPELL and Ms. Panos had a ten (10} year relationship; they had three
12 [f (3) children together; CHAPPELL admitted that they had consensual sex; and Ms. Panos was

13 || fully clothed when found. Therefore, the aggravator of sexual assault should be stricken.
14 B.
15 MOTION IN LIMINE TO ALLOW DEFENDANT
TO INTRODUCE EVIDENCE IN DEFENSE OF SEXUAL ASSAULT
16
As stated supra, the Sixth Amendment guarantees “In all criminal prosecutions, the
17
accused shall enjoy the right... to be confronted with the witnesses against him..." U.5. Const.
18
amend VI.
19
20 The sixth amendment right of an accused to confront the witnesses against himis a
fundamental right which is made obligatory on the states by the due process of law
21 clause of the fourteenth amendment to the United States Constitution. The primary
interest secured by, and the major reason underlying the confrontation clause, is the
22 right of cross-examination. This right of confrontation protected by cross-
7 examination is a right that has been applied to the sentencing process.
24 Walton v. State, 481 So.2d 1197, 1200 (Fla. 1986) cert. denied, 110 S. Ct. 759 (1990).
25
26 The California Supreme Court has reached the same conclusion, stating: "We agree
57 that Aranda [People v. Aranda, 407 P.2d 265 (1965)] and Bruton [Bruton v. United States,

28 | 391 U.S. 123 (1968)] apply to the penalty phase of a criminal proceeding. The importance
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of the right to timely cross-examination has been sufficiently emphasized by this court and

the United States Supreme Court and requires no prolonged discussion."People v. Floyd,

464 P.2d 64, 80 (Cal. 1970)(en banc) cert. denied 406 U.S. 972 (1972). The Nevada
Supreme Court has agreed with the California Supreme Court “In accord with the California
Supreme Court, we conclude that the right of cross-examination and the need for accuracy

are as important, indeed more important, in the penalty phase than in the guilt phase.” Lord

v. State, 107 Nev. 28, 44, 806 P.2d 548 (1991).

CHAPPELL was not given the opportunity to confront or cross-examine any
witnesses against him, relating to the charge of sexual assault, during his previous trial.
This was because the State did not present any evidence or witnesses for CHAPPELL to
confront. The State presented no evidence, because they had none. The State chose to
disregard CHAPPELL'S Constitutional rights and only mention the sexual assault in their
closing arguments at the penalty hearing. Therefore, if this Honorable Court does not strike
the sexual assault aggravator, the Court should allow CHAPPELL to present evidence that

disproves the State’s blind allegations that he sexually assaulted Ms. Panos.

It is anticipated that the State will argue that CHAPPELL cannot present such
evidence because it would constitute a lingering doubt of his guilt of the charged offense.
The lingering doubt argument is simply not applicable in this case. The United States

Supreme Court ruled on this issue in Oregon v. Guzek, 126 S. Ct. 1226 (2006). The

question presented to the Court in Guzek was whether the State was allowed to limit the
innocence-related evidence a defendant could introduce during a penalty phase, to

evidence presented during the guilt phase.

The defendant in Guzek claimed he had the right to introduce additional alibi
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evidence during the penalty phase of his trial. The Court held that the Eighth Amendment

insists that a sentencing jury should be allowed “to consider and give effect to mitigation

i

evidence” regarding a defendant’s “character or record or the circumstances of the

offense”. Guzek, at 1232 (citing Penry v. Lynaugh, 492 U.S. 302, 327-328 (1989)) The

Court continued that this does not stop the State from setting reasonable limits to what

evidence a defendant may submit. Id.

In determining that Mr. Guzek could not offer new alibi evidence during the penalty
phase, the Court set forth a three part test. (1) sentencing traditionally concerns how, not
whether, a defendant committed the crime; (2) the parties previously litigated the issue to
which the evidence is relevant; and (3) the negative impact of a rule restricting the
defendant'’s ability to introduce new evidence is minimized by the fact that the law allowed
the defendant the right to present all of the innocence evidence from the guilt phase to the

jury during the penalty phase. |d. at 1232-1233.

Applying the Guzek test to the case at bar, it is clear that CHAPPELL should be
allowed to present evidence of his innocence to the sexual assault aggravator. The State
contends that “how” CHAPPELL committed the crime was through a sexual assault, yet
they offered no evidence that a sexual assault occurred. The sexual assault was not
previously litigated by the parties. The State did not charge CHAPPELL with sexual
assault and he was, therefore, not able to present any exculpatory evidence. Since
CHAPPELL was not able to present any evidence of his innocence during the guilt phase
of the trial, the negative impact of not allowing CHAPPELL to admit evidence during the

penalty phase is maximized rather than minimized as in Guzek.

Should this Honorable Court not strike sexual assault as an aggravator, it is

AA00956




L'l requested that the Court allow CHAPPELL to present evidence of his innocence to sexual

[

assault during the remanded penalty hearing.

Ll

CONCLUSICN

;;

5 The Eighth Amendment to the United States Constitution insists upon “reliability in
the determination that death is the appropriate punishment in a specific case.” Penry, at
328. The State must not be allowed to use as an aggravator, an offense that was not

alleged or proven at trial. If the State desires to use sexual assault as an aggravating

o€ o8 =1 O

o circumstance under the United States and Nevada Constitutions the State must prove

11 || beyond a reasonable doubt the elements of the offense. The State must not be allowed to
12 || be accuser, prosecutor, judge, jury and executioner, by throwing out a blind accusation and

13 || hoping it will stick. The sexual assault aggravator cannot stand, or at the very least, JAMES

14 CHAPPELL must be allowed to present evidence of his innocence regarding sexual

15
16

assault.
17 It is respectfully requested that this Honorable Court strike the sexual assault
18 | aggravator or, in the alternative, allow JAMES CHAPPELL to present evidence in defense

19| of the sexual assault aggravator.

20 DATED this Z_O day of September, 2006.
21
" RESPECTFULLY SUBMITTED:

22 DAVID M. SCHIECK

’ SPEC)I.VIC DEFE‘NDEI?

24 (/éjﬁ
(DG

25 DAVID M. SCHIECK
CLARK W. PATRICK

26 330 S. Third Street, Ste. 800

Las Vegas, NV 89155

27 ATTORNEY FOR CHAPPELL

28
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1] STEWART L. BELL FILED
DISTRICT ATTORNEY
2] Nevada Bar #F000477 '
200 S, Third Street ey i1 6 P B
3| Las Vegas, Nevada 89155 ¥y ,
(702) 455-4711 : o{.u::“;,iw.._.,
4| Attorney for Plaintift ' L eR
THE STATE OF NEVADA LERK
5
H
6] I.A. 10~-18-95
9:00 A.M.
7| PD DISTRICT COURT
CLARK COUNTY, NEVADA
- . 334
9] THE STATE OF NEVADA, ) CASE NO. (}*gbﬁﬁ;ﬁffb
)
10 Plaintire, } DEPT. NO. VII
. )
11 -ve- ) DOCKET NO. P
)
12§ JAMES MONTELL CHAPPELL, )
#1212860 - - e e )
13 LT T Ty )
o ) LI NXYORMATTION
14 Dafandant. )
' }
15 )
16| STATE OF NEVADA )
foe . )88
17| COUNTY OF OQLARK )
18 STEWART L. BELL, District Attorney within and for the County
19| of Clark, State of Nevada, in the name and by the authority of the
20| State of Nevada, informs the Court:
21 That JAMES MCNTELL CHAPPELL, the Defendant, having committed
22] the crimes of BURGLARY (Felony - NRS 205.060); ROBBERY WITH USE OF

23
24
25

26

28

A DEADLY WEAPON (Felony - NRA 200.380, 193.165) and MURDER (OPEN)
WITE USE OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030,
193.168), on or about the 31st -day of August, 1995, at and within

the County of Clark, State of Nevada, contrary to the form, force

27-[ and effect of statutes in such cases made and provided, and against

the peace and dignity of the State of Nevada,

.I:EEi::l o LEEéjJ

EXHBT 000038
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1] COUNT I - BURGLARY

2
3

4
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L]

10
11
12
13
14
15
16|
17
l8
19
20
21

22
23
24
25
26
27
28

did then and thers wilfully, unlawfully, and feloniously
snter, with intent to coamit larceny and/or assault and/or battery
and/or robbery and/or murder, that certain building located at 339
North Lamb Boulavard, Las Vegas, Clark County, Nevada, Space No.
125 thereof, occupied by DEBORAH PANOS.

CQUNT II - ROBBERY WITH USE OF A DEADLY WEAPON

did then and there wilfully, unlawfully, and feloniocusly take
personal property, to-wit: soclal security cards and/or Xkeys
and/or a motor vehicle, from the person of DEBORAH PANOS, or in her
presence, by nnan; of force pr violence, or fear of injury to, and
without the cansent and against the will of the sajd DEBORAH PANOS,
said Defandant. .uming a. daaﬂiy weapon, to-wit: a knife, during the
commission £+1d cr:l.n. f

IP (opm NITH USE OF A DEADLY WEAPON

did th ‘tnifi vithout authority of law and with malice
arornthouqht wilfully and felgniously kill DERORAH PANOS, a human
being, by -tabbing at and into the body of the said DEBORAE PANOS
with a deadly weapon, to-wit: a knife, during the coamission of
said crime; defendant committing sajd act with premeditation and
deliberation and/or committing said act during the perpetration of
a burglary and/or robbery.

STEWART L. BELL

DISTRICT ATTORNEY
Nevada Bar #000477

w s hprm

Chief Deputy District Attorney
Nevada Bar #000862

000039
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The namnes of withesses known to the District Attorney’s Office

at the time of filing this Information are as follows:

ADAMS, NORM
PAROLE & PROBATION
LAS VEGAS, NV

ADKINS, K.
LVMPD #900
CRIME LAB

ARAVE, LARRY
PAROLE & PROBATION
LAS VEGAS, NV

AYERS, LUANA DORENE
3070 S. NELLIS #3005
LAS VEGAS, NV
BERPIELD, LAURA
POLICE DEPT. ...
TUCSON, AZ

BURTON, R, - -

LVMPD #1149; i . S
cene =1 1 S

CRIME LAB

CLAIRE (LNU) -
PRICE RIGHT
LAS VEGAS, NV

COMPTON, MIKE
PAROLE k PROBATION
LAS VEGAS, NV

CONNELL, DAN
LVMPD #
CRIME LAB

COOK, TERRY
LVMPD #2545
CRIME LAB

CUSTODIAN OF RECORDS
TUCSOR POLICE DEPT.
TUCSON, A2

DICKENS, C.
LVMPD #4008
FSD

@

o .

DUFFY, BILL
PAROLE & PROBATION
LAS VEGAS, NV

DURAN, JOEN
5143 EAST GREGG PLACE
LAS VEGAS, NV

DURAN, LISA
5143 EAST GREGG PLACE
LAS VEGAS, NV

ERRICHETTO, LINDA
LVMPD #
CRIME LAB

GRABOWSKI, C.
BUNKER BROTHERS
LAS VEGAS, NV

GREEN, SHELDON
1704 PINTO LN - CORONER
LAS VEGAS, MV

HANNERS, A.
LVMPD #4920
FSD

HEINER, D.
LVMPD #2601
FSD

HENDERSON, ED
PAROLE & PROBATION
LAS VEGAS, NV

JACKSON, LADONNA
507 N. LAMB #6
LAS VEGAS, NV

JOLLEY, G.
LVMPD #475
HOMICIDE

KEETON, W.
LVMPD #505
HOMICIDE

KERNS, E.
LVMPD #4331
FSD

000040
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LEAVER, BILL
LVHPD #759
CRIME LAB

LEE, RUSSELL
LVMPD #3250
FSD

MANCHO, MICHELLE
G.E., 4440 E. TROPICANA
LAS VEGAS, NV

MARTINEZ, LAWRENCE
12345 MONTE VISTA ST.
CHINO, CA

MASTON, M.

LVMPD #2112

FSD

MORR1S, K.

1704 PINTO LN - CORONER
LAS VEGAS, NV

MUNSON, MA " —— ————
ADDRESS 0‘: L ":‘_._":, e
TUCSON, AZ " =z | I
) I R R
ORTIZ, }___.: b : 5‘-‘3
LV FIRE DEPR. g
RESCUE 8 3 el
OSUCH, PA . ’
LVMPD #2141 —
FSD
PANOS, JAMES

2041 S. DIAMOND BAR LN
TUCSON, AZ

PENPIELD, NORMA
2041 S. DIAMOND BAR LN
TUCSON, AZ

PERKINS, M.
LVMPD #4242
CRIME LAB

PETERSON, D.
LVMPD #4034
CRIME LAB

POLLARD, MIKE
G.B., 4440 E. TROPICANA
LAS VEGAS, NV

- .

RAMOS, PHIL
LVKPD #799
HOMICIDE

REES, R.
LVMPD #2312
CRIME LAB

SEMPSON, KIMBERLY
2210 CARLISLE CIR.
LA HABRA, CA

SHADLER, M.
BUNKER BROTHERS
LAS VEGAS, NV

SMITH, LATRONA SHERELLF
3301 CIVIC CENTER #9B
NORTH LAS VEGAS, NV 89030

SMITH, CHARMAINE
PAROLE & PROBATION
LAS VEGAS, NV

SPOOR, MONTE
LVMPD #3856
CRIME LAB

STALLINGS, JOMM
1704 PINTO LN - CORONER
LAS VEGAS, NV

TOWNSEND, K.
KV DIV OF INVESTIGATION #2595
LAS VEGAS, NV

TURNER, DEBORAH
507 N. LAMB /6
LAS VEGAS, NV

VACCARO, JIMMY
LVMPD #1480
HOMICIDE

WASHINGTON, M.
LVMPD #4725
CRIME LAB

WILKINSON, WENDY
COORDINATOR,
TEMPORARY PROTECTIVE ORDERS

000041
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LORETTA BOWIMAN,

25

285)
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WILTZ, WILLIE

.
- ]

KLEIN, DOROTHY

1245 PACIFIC TERRACE DR. LVMPD #3997
LAS VEGAS, NV
GROVE, W.
WINCHELL, CALVIN CITY INTAKE JAIL #253
PAROLE & PROBATION
LAS VEGAS, NV McNITT, L.
TUCSON POLICE DEPT.
YADA, W. TUCSON, AZ
LVMPD #2612
FSD HAGGERTY
TUCSON POLICE DEPT.
YATES, PAULA TUCSON, AZ
CELLMARK DIAGNOSTICS
20271 GOLDENROD LANE EARNST, J.
GERMANTOWN, MD 20876 TUCSON POLICE DEPT.
TUCSON, AZ
FORMAN, LISA
CELLMARK DIAGNOSTICS NEIDKOWSKI
20271 GOLDENROD LANE TUCSON POLICE DEPT.
GERMANTOWN, MD 20876 TUCSON, AZ
WILLIAMS, ALAYN VERNON
LVMPD #4083 —. .= TUCSON POLICE DEPT.
o e bmmgp-e. - TUCSON, AZ
STANSBURY, DAYIp * ™ ta
LVMPD #3515 '-% . 1 AUSSERNS
.t ~'7 TUCSON POLICE DEPY.
SZELES, MICHAELL ‘-t TUCSON, A2
LVMPD #3526} ”.% -
‘ LY . ', STONER
GIERSDOREF, b L' - > i TYCSON POLICE DEPT.
LVMPD #4521 M™% - —» w4 -TUCSON, AZ

HOBSON, TANYA
P.0. BOX 43264
LAS VEGAS, NV

McCOURT, JOHN M.D.
UNIVERSITY MEDICAL CENTER
LAS VEGAS, NV

FREEMAN, DINA
TUCSON POLICE DEPT.
TUCSON, AZ

KNAFPP
LVMPD #
CCDC

DA#95F08114X/k3h
LVMPD DR#9508311351
BURG;ROBB W/WPN;
MURDER W/WPN = F
(TK3)

GAY, KENNETH
1705 S. WASHINGTON
LANSING, MI

WIDNER, PAUL
LANSING POLICE DEPT.
LANSING, MI

PRIEBE, JON
LANSING POLICE DEPT.
LANSING, MI

GRANGER, AL
ADDRESS UNKNOWN
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CUSTODIAN OF RECORDS
LVMPD

CUSTODIAN OF RECORDS
CCDC

COTTON, ROBIN
OR DESIGNEE
CELLMARK DIAGNOSTIC
20271 GOLDENROD LN
GERMANTOWN, MD

WAHL, THOMAS
LVMPD #5019 (LAR)
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CHRISTOPHER R. ORAM, LTD,
520 SOUTH 4™ STREET | SECOND FLOOR
L.AS VEGAS, NEvVADA 89101
TEL. 702.384-5563 | FAx. 702.974-0623
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SUPP '
CHRISTOPHER R. ORAM, ESQ. I ' L E D
Nevada State Bar #004349
520 S. Fourth Street, 2nd Floor oo b 2
Las Vegas, Nevada 89101 Feg 15 £ ug P!
(702) 384-5563
Attorney for Defendant %ﬁl 2 ;i:auw»-._.__
JAMES CHAPPELL CLERX OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
% Kk % k%
THE STATE OF NEVADA, CASENO. Cl131341
DEPT.NO. XXV
Plaintiff,

vs.

JAMES CHAPPELL,
L Defendant.

SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT‘S
WRIT OF HABEAS CORPUS

COMES NOW, Defendant, JAMES CHAPPELL, by and through his counsel of record,
CHRISTOPHER R. ORAM, ESQ., hereby submits his supplemental brief in support of Defendant's

Writ of Habeas Corpus (Post-Conviction).
1
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i
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Supplementa
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LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | Fax. 702.974-0623

CHRISTOPHER R. ORAM, LTD.
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This Supplement is made and based upon the pleadings and papers on file herein, the Points

and Authorities attached hereto, and any oral arguments adduced at the time of hearing this matter.

—AJ)
DATED this 1= _ day of February, 2012.
Respectfully submitted:

(e

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Petitioner
JAMES CHAPPELL
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CHRISTOPHER R. ORAM, LTD.

520 SOUTH 4™ STREET| SECOND FLOOR
LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | FAX. 702.974-0623

[—

STATEMENT OF THE CASE
Appellant James Chappell was charged, on October 11, 1995, via Information with one
count each of burglary, robbery with use of a deadly weapon, and open murder with use of a
deadly weapon (1 ROA 38). The State based its murder charge on alternative theories of felony
murder and premeditated and deliberate murder (1 ROA 39). On November 8, 1995, the State
filed its Notice of Intent to Seek Death Penalty (1 ROA 44). It charged aggravating circumstances
of murder in the course of a robbery, murder in the course of burglary, murder while the person

was engaged In sexual assault or the attempt thereof, and torture or depravity of mind (1 ROA

N e =) N th e W N

44-45). Prior to trial, Chappell filed a motion to dismiss several of the aggravating circumstances

[a—
=

” (I ROA 250). He argued in part that the aggravating circumstance of sexual assault should be

[a—
—_

dismissed because Chappetl was not charged with sexual assault and no evidence was presented

ot
b2

during the preliminary hearing that would support the aggravating circumstance (1 ROA 256).

]
LS

The State opposed the motion, but did not address the sexual assault issue (2 ROA 309-319). The

—
£

" Court denied the motion.

[
Lh

The jury trial began on October 8, 1996, and was presided over by the Honorable A.

16 [ William Maupin (2 ROA 355). The jury was instructed on theories of premeditated murder and
17 || felony murder (7 ROA 1703, 1721, 1722). The jury was also instructed on robbery in general (7
18 f| ROA 1711). On October 16, 1996, the jury returned verdicts of guilty on charges of burglary,

19 [ robbery, and first degree murder (7 ROA 1747-1749). No special verdict form was given to the
20 || jury, so it is unknown as to whether the jurors relied upon the premeditation theory, the felony

21 | murder theory, or both in finding Chappell guilty of first degree murder.

22 The penalty phase of the first trial began on October 21, 1996 (7 ROA 1757). On October

23 ” 24, 1996, the jury returned its verdicts in which it found mitigating circumstances of murder
24 [| committed while the defendant was under the influence of extreme mental or emotion
25 | disturbance and “any other mitigating circumstances” (9 ROA 2126, 2170-2171). It found

26 || aggravating circumstances of burglary, robbery, sexual assault, and torture or depravity of mind

27 || and returned a verdict of death (9 ROA 2127-2129, 2167-2169). Formal sentencing took place on
28

December 30, 1996 (9 ROA 2179). The district court sentenced Chappell to the maximum terms
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for burglary and robbery with use of a deadly weapon and ordered that those sentences run
consecutively to the death sentence (9 ROA 2188).

The judgment of conviction was filed on December 31, 1996 (9 ROA 2190). Chappell
filed a timely notice of appeal on January 17, 1997, which was docketed as number 29884 (9
ROA 2200). On December 30, 1998, the Nevada Supreme Court issued its opinion affirming the
conviction (9 ROA 2273); Chappell v. State, 114 Nev. 1403, 972 P.2d 838 (1998). The Nevada
Supreme Court concluded that the district court erred in failing to hold a Petrocelli hearing, but
found admission of evidence of uncharged misconduct to be harmless. Id. at 1406, 972 P.2d at
840. It also concluded that there was sufficient evidence to support the aggravating circumstances
of burglary, robbery and sexual assault, but insufficient evidence to support the aggravating
circumstance of torture or depravity of mind. Id. at 1407, 972 P.2d at 841. In addressing the
robbery aggravating circumstance, the Nevada Supreme Court noted Chappell’s argument that
the evidence showed that he took Panos’ car as an afterthought and therefore could not be guilty
of robbery, but rejected that argument because the Nevada supreme Court had held “that in
robbery cases it is irrelevant when the intent to steal the property is formed.” Id. at 1408, 972
P.2d at 841. Although the Nevada Supreme Court found torture or depravity of mind aggravating
circumstance to be invalid, it re-weighed the remaining three aggravating circumstances and the
two mitigating circumstances, found the aggravating circumstances clearly outweighed the
mitigating circumstances, and found that a sentence of death was proper. Id. at 1410-1411, 558
P.2d at 842. The Nevada Supreme Court also rejected other issues raised by Chappell on appeal.
Id. The Nevada Supreme Court denied rehearing on March 17, 1999 (9 ROA 2288).

Chappell’s petition for certiorari was denied on October 4, 1999, Chappell v. Nevada,
528 U.S. 853 (1999). The Nevada Supreme Court’s remittitur issued on November 4, 1999 (10
ROA 2353).

Meanwhile, on October 19, 1999, Chappell filed a proper person post-conviction petition
for writ of habeas corpus (9 ROA 2258). The post conviction matter was assigned to the
Honorable Mark Gibbons (10 ROA 2354). A supplemental petition was filed on April 30, 2002
(10 ROA 2417). Among other issues, Chappell contended that his conviction was invalid
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10
11

because the jury instruction defining premeditation and deliberation was constitutionally infirm
as it did not provide a rational distinction between first and second degree murder (10 ROA
2456-2459)(citing Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000)). He also asserted that the
sentence of death was unconstitutional because of the use of overlapping aggravating
circumstances (10 ROA 2465). The State filed its response to the petition on June 19, 2002 (10
ROA 2481). The evidentiary hearing took place before the Honorable Michael Douglas on
September 13, 2002 (11 ROA 2554). Subsequently, on June 3, 2004, the district court entered its
Findings of Fact, Conclusions of Law and Order (11 ROA 2745). It denied the petition as to the
guilt phase issues, granted the petition as to the sentence, and ordered a new sentencing hearing
(11 ROA 2748, 2278).

On June 18, 2004, the State filed its notice of appeal to the Nevada Supreme Court (11

12 " ROA 2757). On June 24, 2004, Chappell filed a notice of cross-appeal (11 ROA 2761). On April

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

7, 2006, the Nevada Supreme Court issued its Order of Affirmance in which it upheld the district
court’s decision (11 ROA 2783). Of relevance to this petition, is the Nevada Supreme Court’s
conclusion that there was no merit to the arguments presented concerning jury instructions (11

ROA 2790)(citing Garner v. State, 116 Nev. 770, 788-789, 6 P.3d 1013, 1025 (2000)). The

Nevada Supreme Court also found the aggravating circumstances of burglary and robbery to be
invalid under McConncll v. State, 120 Nev. 1043, 102 P.3d 606 (2004)(11 ROA 2792-2795).
The remittitur issued on may 4, 2006 (11 ROA 2797).

Prior to the second penalty hearing, several pretrial motions were filed. Chappell filed a
motion to strike the sexual assault aggravator (12 ROA 2801). The State opposed the motion (12
ROA 2890). The district court denied the motion (12 ROA 2905, 3019; 15 ROA 3840).

Chappell filed a motion to remand for consideration by the Clark County District
Attorney’s Death Review Committee (12 ROA 2817). The State opposed the motion (12 ROA
2884). The district court denied the motion (12 ROA 2905, 3015, 15 ROA 3837).

Chappell filed a motion for discovery of potential penalty hearing evidence (12 ROA
2826). The State opposed the motion (12 ROA 2888). The district court denied the motion (12

ROA 3026). On February 23, 2007, the State filed its notice of evidence in support of
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16
17
18

aggravating circumstances (12 ROA 3032).
Jury selection began on March 12, 2007 (19 ROA 3932). During the course of the trial,

Chappell objected to the use of hearsay evidence during the penalty hearing on confrontation
clause grounds and noted that the Nevada Supreme Court had recently rejected this argument, but
presented it so as 1o preserve the issue for further review (13 ROA 3050). Chappell also objected
to the presentation of victim impact evidence by persons who were not family members of Panos
(13 ROA 3107-3108, 3177; 15 ROA 3678). The district court found that it had discretion to
admit victim impact evidence from non-family members (13 ROA 3272-3273). Over objection
by defense counsel. The district court permitted the State to use Chappell’s testimony from the
first trial (15 ROA 3632). Defense counsel had argued that the testimony was the result of
ineffective assistance of counsel. The district court also overruled defense counsel’s objection to
questions asked by the prosecution and answered by Chappell concerning the allegation that

Chappell had a lot of time to think about his testimony and to decide what he would say (15 ROA

|| 3632). Chappell’s counsel argued that this was a comment on Chappeil’s right to remain silent

but the district court rejected the argument after noting that the claim was found to be without
merit in post-conviction proceedings (15 ROA 3632-3633).

Jury instructions were read in open court on March 21, 2007 (15 ROA 3742). Following
closing arguments, the jury returned their verdicts (15 ROA 3737, 3821). They found the

19 || aggravating circumstance of murder committed during the perpetration of a sexual assault (15

20
21
22
23
24
25
26
27
28

ROA 3737, 3822). The mitigating special verdict form listed the following mitigators: Chappell
suffered from substance abuse, he had no father figure in his life, he was raised in an abusive
household, was the victim of physical abuse as a child, he was born to a drug/alcohol addicted
mother, he suffered from a learning disability, and was raised in a depressed housing area (15

ROA 3739-3740, 3822-3823), The jury did not find the mitigating circumstance that Chappell’s

mother was killed when he was very young, that he was the victim of mental abuse as a child,
and other mitigating circumstances that were asserted to exist by Chappeli’s counsel (15 ROA
3755). The jury found that the mitigating circumstances did not outweigh the aggravating

circumstance (15 ROA 3738, 3822-3823). The special verdict form for the weighing equation did

AA00970




d'al

CHRISTOPHER R. ORAM, LTD.
520 SOUTH 4™" STREET | SECOND FLOOR
LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 [ Fax. 702.974-0623

O 00 ~] Sy Lh oda W R e

— et et
L M = D

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

|
|

not indicate that it was the State’s burden to establish beyond a reasonable doubt that the
mitigating circumstances did not outweigh the aggravating circumstances (15 ROA 3738). The
jury returned a sentence of death (15 ROA 3741).

Formal sentencing took place on may 10, 2007 (19 ROA 4015, 4018). The judgment of

conviction was filed the same day (15 ROA 3854). The district court ordered the judgment stayed

A.

pending appeal (19 ROA 4019; 15 ROA 3861). A timely notice of appeal was filed on June 8,
2007 (16 ROA 3872).

The Opening Brief was filed on June 9, 2008. The following issues were raised on direct

appeal from the second penalty phase.

Whether Chappell’s Conviction for First Degree Murder Must Be Reversed Because the
Jury Was Not Properly Instructed On The Elements Of The Capital Offense

Whether Chappell’s Conviction For First Degree Murder Must Be Reversed Because the
jury Was Not Properly Instructed On The Elements of Felony Murder

Whether Chappell’s Sentence of Death Must Be Vacated Because NRS 177.055(3) is
Unconstitutional

Whether Chappell Was Entitled To Review By The District Attorney’s Death Review
Committee

Whether Chappell’s Death Sentence is Unconstitutional Because Of The Trial Court
Failed To Dismiss Jurors For Cause Who Would Always Impose A Sentence of Death

Whether Chappell’s Conviction Is Unconstitutional Because The State Was Permitted To
Introduce Unreliable Hearsay Evidence During The Penalty Hearing In Support of The
Aggravating Circumstances and as Other matter Evidence

Whether The District Court Erroneously Admitted Presentence Investigation Reports
Whether The District Court Allowed Improper Victim Impact Testimony

Whether the State Committed Prosecutorial Misconduct By Making Arguments Based
Upon Comparative Worth Arguments

Whether The State Committed Prosecutorial Misconduct By Making Arguments Based
Upon Comparative Worth Arguments

Whether The State Committed Extensive Prosecutorial Misconduct

Whether The District Court Failed To Instruct The Jury That The State was Required To
establish Beyond On Beyond a Reasonable Doubt That Mitigating Circumstances Did
Not Outweigh Aggravating Circumstances

Whether The Jury’s Failure to Find Mitigation Circumstances Was Clearly Erroneous and
Requires That The Death Sentence Be Vacated
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Whether There Is Insufficient Evidence To Support The Sexual Assault Aggravator

0. Whether The Sexual Assault Aggravating Circumstances Is Invalid Under McConnell v.
State

P. Whether The Judgment Must Be Reversed Because of Cumulative Error.

The Answering Brief was filed on August 22, 2008. Chappeli’s Reply Brief was filed on
October 23, 2008. The Nevada Supreme Court filed its Order of Affirmance on October 20,
2009. The Order Denying Rehearing was filed on December 16, 2009. On May 11, 2010, the
Petition for Writ of Certiorari was denied. On June 8, 2010, the Nevada Supreme Court filed its
remittitur,

Chappell filed a timely Petition for Writ of Habeas Corpus on June 22, 2010. This
supplemental brief follows.

STATEMENT OF THE FACTS

James Chappell confessed to killing his girlfriend, Debra Panos, the mother of his three
children (4 ROA 864). James met Debra when they were sixteen years old and in high school (13
ROA 3053). They both lived in Lansing, Michigan (13 ROA 3053). Debra became pregnant with
their first child, James (13 ROA 3054).

Eventually, Debra’s parents moved to Tucson, Arizona and Debra followed. James and
Debra became reunited in Arizona and they had their second child, Anthony (13 ROA 3054).

The couple lived in Tucson from approximately 1990-1994 (13 ROA 3054), In October
of 1994, the couple moved to Las Vegas, Nevada. A third child was born to this union (13 ROA
3058). While in Las Vegas, James Chappell killed Debra Panos.

During trial, James Chappell testified to his conduct which resulted in the first degree
murder conviction of Debra. James grew up in Lansing, Michigan (15 ROA 3641). He met Debra
at JW Sexton High School (15 ROA 3641). He was sixteen years old at the time. Debra was
caucasian and James is African American (15 ROA 3641). Debra’s family did not approve of the
relationship (15 ROA 3641-3642).

James did not obtain a high school diploma or GED (15 ROA 3642). In Michigan, James

had numerous jobs (15 ROA 3642). However, James began to use marijuana and crack cocaine at
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a young age (15 ROA 3642). While Debra only tried marijuana on one occasion (15 ROA 3642).
Debra followed her parents from Lansing, Michigan to Tucson, Arizona (15 ROA 3642). Debra
paid for James to come by plane from Michigan to Tucson (15 ROA 3643). James stayed with
the Panos family for approximately two months while in Arizona (15 ROA 3643). In Tucson,
James had a job for approximately four months as a dish washer at a local hotel (15 ROA 3643).
Eventually James returned to Michigan but Debra begged him to return to Arizona (15
ROA 3644). James and Debra had three children but were not ever married (15 ROA 3644).

“ James was unable to hold a job in Tucson and essentially became a babysitter for the children (15

R =~ R I ~. T . e - U FS N A |

ROA 3645). James continued to use drugs while in Tucson (15 ROA 3645). In fact, James

10 |[ admitted to selling family furniture to obtain drugs (15 ROA 3645).

11 James admitted he had been physically abusive to Debra. According to James, he felt
12 [ “extremely bad” about his physical abuse (15 ROA 3645).

13 In October of 1994, the couple moved to Las Vegas, Nevada, because James believed that

14 || people at Debra’s jobs were invading upon their private lives (15 ROA 3645).

15 In Las Vegas, James briefly worked for the Ethyl M Chocolate Factory (15 ROA 3646).
16 | However, James spent a significant period of time at the Vera Johnson projects ingesting drugs
17 {| (15 ROA 3646).

18 On January 9, 1995, James admitted throwing a thermal coffee cup at Debra and breaking
19 || her nose (15 ROA 3646). Police responded and arrested James for domestic violence (15 ROA
20 || 3647).

21 On June 1, 1995, James pinned Debra down in the bedroom and showed her a knife (15
22 |f ROA 3647). James pled guilty to domestic violence for that incident (15 ROA 3647).

23 James would call Debra from jail and became infuriated when men would answer the
24 || phone (15 ROA 3647). James sent letters referring to Debra as a slut and a whore (15 ROA

25 " 3648). On August 30, 1995, James appeared in Las Vegas Municipal Court where Debra had also

26 || been summoned (15 ROA 3648). The next day, August 31, 1995, James was released from
27
28

custody and ordered to attend an inpatient drug treatment program (15 ROA 3648). Instead,

James went to the Vera Johnson projects and drank some beer. James then proceeded directly to

)
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839 North Lamb, the trailer that he shared with Debra (15 ROA 3648).

James crawled through the window of the trailer which he had done on several previous
occasions (15 ROA 3649). According to James, he came into contact with Debra in the trailer
and they talked for approximately twenty minutes, They engaged in sexual intercourse and then
she performed oral sex on James (15 ROA 3649-3650). Thereafter, Debra called the daycare
center where the children were located (15 ROA 3650). On their way to pick up the children,
James found a letter which he believed proved that Debra had been unfaithful to him (15 ROA
3641). James claimed he stopped the car and brought Debra back into the trailer (15 ROA 3641).
James did not remember what occurred during the killing but felt panic when he realized what
had occurred (15 ROA 3651-3652). James denied stealing anything from the trailer but did take
all of the social security cards of the children and Debra (15 ROA 3652).

James explained that “he felt extremely bad, lower than dirt, if I could give up my life for
hers, I would, in a heartbeat” (15 ROA 3642).

James then proceeded back to the Vera Johnson projects to get high on cocaine (15 ROA
3653). James denied being high on cocaine when he killed Debra (15 ROA 3653).

Letters were found on the floor in the trailer, James indicated he tossed the letters at
Debra before she performed oral sex on him (15 ROA 3667). Although James rode a bike from
the projects to the trailer prior to the murder, he used Debra’s car to lcave the scene of the murder
(15 ROA 3668). In one of the letters previously sent to Debra, James wrote “one day soon I'll be
at the front door and what in Gods name will you do then” (15 ROA 3668).

Dr. Giles Sheldon Green performed the autopsy on Debra Panos. Debra was five feet five
inches tall and 140 pounds. Debra died as a result of multiple stab wounds. Debra had suffered
from a total of thirteen stab wounds (15 ROA 3670-3671). There was bruising and abrasions
throughout Debra’s body (15 ROA 3670-3671). Dr. Green concluded that she died as a result of
stab wounds to the neck (15 ROA 3672). A sexual assault kit was taken by crime scene analysts
with negative results (15 ROA 3673).

The bruising on Debra’s body preceded death by approximately fifteen to thirty minutes

(15 ROA 3674). Most of the thirteen stab wounds were located in the neck area, however, there

10
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“ was one stab wound to the abdomen and another stab wound to the groin.

Officer Russell Lee was dispatched to the Ballerina mobile home park on August 31,
1995 (13 ROA 3185-3186). At approximately 3:00-3:30 p.m., detective Lee began looking in the
trailer to find any relevant evidence (13 ROA 3186). Officer Lee was responding to the welfare
check requested by Ms. Duran (13 ROA 3186). Officer Lee opened the window and entered the
trailer where he witnessed Debra laying on the ground (13 ROA 3186-3187). Homicide was
contacted (13 ROA 3187).

Detectives James Vaccaro and Phil Ramos were the detectives assigned to this homicide
(14 ROA 3413). Detectives learned that James Chappell had been seen leaving the trailer at
approximately 1:30 p.m. on the day of the murder (14 ROA 3415). Detective concluded that
James was inside the trailer for approximately forty minutes (14 ROA 3415). Detectives noticed
that there were letters strewn across the floor of the bedroom. Detectives believed that the trailer
had been ransacked (14 ROA 3417). A torn letter was located next to Debra’s body (14 ROA
3417). A knife was located a few feet from Debra’s head (14 ROA 3418). During the
investigation, both detectives proceeded to Lucky’s Supermarket where James Chappell was in
custody for shoplifting (14 ROA 3421).

Vaginal swabs revealed the DNA of James Chappell. Detectives concluded that James
had ejaculated into Debra’s vagina (14 ROA 3425). This fact directly contradicted James®
statement that he had not gjaculated.

A letter located in the trailer was addressed to Debra from Devon and appeared to suggest
that the two had intimate relations (14 ROA 3429).

Shortly before the murder, the department of parole and probation agreed to permit Mr.
Chappell to proceed to impatient treatment as opposed to taking him there (14 ROA 3406-3407).
William Duffy was a unit manager at parole and probation. On October 31, 1995, at 9:00 a.m.,
Mr. Dufty received a call that James was in custody and had to be released from city jail (14
ROA 3407). Mr. Duffy assigned two probation officers to pick him up (14 ROA 3407). Mr.
Duffy spent approximately an hour discussing the case with James (14 ROA 3409). James told
Mr. Duffy that he would turn himself into the program. Mr. Duffy described James as “very

11
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convincing” (14 ROA 3410). Thereafter, Mr. Duffy released James to the street. Within a few
hours, Debra was killed.

The prior transcript of Mike Pollard was read to the jury (13 ROA 3114). Mr. Pollard was
employed with Debra at GE Capital (13 ROA 3115). Mr. Pollard described his relationship with
I Debra as “inseparable™ (13 ROA 3117). Mr. Pollard had never met James Chappell (13 ROA
3117). On one occasion, Mr. Pollard was smoking a cigarette in front of work and he observed
| James slap Debra when they were both in a car (13 ROA 3118). Mr. Pollard was aware that
James had broken Debra’s nose on a separate occasion (13 ROA 3119). Mr. Pollard was also
" aware that Debra’s children had been briefly placed in child haven because the kids were
unattended (13 ROA 3123).

Mr. Pollard believed that Debra did not want to stay with James (13 ROA 3124).

According to Mr. Pollard, James had taken the children’s shoes back to obtain money, which
Debra had purchased (13 ROA 3125). James allegedly would sell belongings such as food,
clothing, diapers, or furniture to obtain money for drugs (13 ROA 3126).

‘ Mr. Pollard believed that Debra could not leave the trailer to hide from James because she

had too much money invested in it (13 ROA 3129). On August 31, 1995, Debra picked Mr.

Poliard up from work and proceeded to his residence (13 ROA 3130-3131). On that day, Debra
had become aware that James had been released from custody (13 ROA 3131). Debra was sitting
on Mr. Pollard’s sofa holding her knees and shivering (13 ROA 3131). Mr. Pollard told Debra to
wait until he could finish taking a shower and then he would then take her home (13 ROA 3132).
However, when Mr. Pollard got out of the shower she was gone (13 ROA 3133). This was the

last time Mr. Pollard saw Debra (13 ROA 3133).

I On September 1, 1995, officer Paul Osuch responded to the Lucky’s store on Lamb and
I Bonanza referenced a shoplifter in custody (14 ROA 3275). The shoplifter identified himself as

Ivory Morrell (14 ROA 3277). Officer Osuch had been briefed on a homicide that occurred at the
Ballerina Mobile Home park (14 ROA 3277). Officer Osuch determined that the shoplifter

should be arrested for shoplifting and drug paraphernalia. Located on the shoplifter was a glass

tube commonly used to ingest crack cocaine (14 ROA 3279). The shoplifter was observed trying

12
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1 [ to dispose of four social security cards while in custody (14 ROA 3283). All the social security

2 | cards were in the last name of Panos. Thereafter, officer Osuch contacted his sergeant to

3 | determine the victim’s last name in the homicide (14 ROA 3284). Officer Osuch learned that

4 || Panos was the last name and then contacted homicide detectives who responded to the Lucky’s

5 | store. The shoplifter was later identified as James Chappell.

6 Latrona Smith worked at Angel Care daycare facility on August 31, 1995 (13 ROA

7 (| 3190). The Panos children regularly attended this daycare (13 ROA 3190). On August 31, 1995,

8 || between the hours of 12:30 and 1:00 p.m., Latrona Smith received a phone call from Debra

9 || Panos (13 ROA 3190). Debra asked Latrona what time she needed to pick up the children (13
10 | ROA 3191). Debra asked Latrona to call her back and tell her that she needed to come pick up
11 || the children because she was scared (13 ROA 3191). Debra asked Latrona to make up some type
12 || of excuse so that she would be able to leave her house to come to the daycare (13 ROA 3191).
13 || Thereafter, Latrona called Debra back approximately five minutes later and told her to come pick
14 [ up her children (13 ROA 3191). Debra told Latrona that she was on her way but she never made
15 || it (13 ROA 3192). Latrona could hear a male voice in the background and he sounded upset yet
16 || he was not yelling (13 ROA 3192-3194).
17 Deborah Turner knew James from an apartment complex located at Lamb and Bonanza
18 || (13 ROA 3194). James would “hang out most of the time™ at the apartment complex (13 ROA
19 |t 3195). James was known as “hip hop” because he was always dancing (13 ROA 3196). James
20 | was a “crack head” (13 ROA 3197),
21 On August 31, 19935, in the evening, Deborah Turner agreed to buy shrimp and pie from
22 | James (13 ROA 3195). Deborah also agreed to rent a car from James for twenty-five dollars (13
23 " ROA 3195-3196).
24 Ladonna Jackson knew James from the Vera Johnson housing project (13 ROA 3198).
25 " On August 31, 1995, she observed James pull up in a vehicle. He was not acting unusual (13
26 || ROA 3201). Ladonna knew that James would rent the car so that he could buy crack (13 ROA
27 )| 3203). Ladonna had previously scen James sell children’s diapers (13 ROA 3204).
28 On September 1, 1995, Ladonna observed detectives in the complex looking for the car

13
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(13 ROA 3202). When Ladonna learned that James was alleged to have killed Debra she
immediately told detectives that the car was around the corner (13 ROA 3203).

Tanya Hobson was employed as a social worker and program manager for Catholic
charities (14 ROA 3454). Ms. Hobson worked at Safe Nest, a temporary shelter for domestic
violence victims (14 ROA 3454). On January 9, 1995, Debra Panos called Ms. Hobson over the
phone and a document was filled out requesting a temporary restraining order (14 ROA 3461).
According to the document, James had hit Debra in the face and was taken to jail (14 ROA
3461). The application for the restraining order included Debra’s employment and three children
(14 ROA3462). This application was faxed to the court (14 ROA 3463). However, Debra never
showed up and the protective order became void (14 ROA 3465).

Over the defense objection, the State was permitted to elicit victim impact from several

witnesses who were not family members of the victim. Mike Pollard knew Debra Panos from

working at GE Capital (15 ROA 3679). Mike was notified by Lisa Duran that Debra’s body had
" been found murdered (15 ROA 3679). Mike was saddened that Debra’s children would grow up
without a mother (15 ROA 3679). Mr. Pollard described Debra as a very sweet person who loved
her children. Mike described Debra as a good friend (15 ROA 3679). Mr. Pollard claimed that he
had to quit his job because he could not concentrate and that he moved out of Nevada based on

the impact of Debra’s death (15 ROA 3679).

Carol Monson is Debra Panos’ mother’s sister (her aunt) (15 ROA 3681). Carol described

Debra as a very giving person (15 ROA 3681). Carol explained that her sister (Debra’s mother)

had lost her husband two years before the murder (15 ROA 3683). Carol indicated that the death
of Debra caused Debra’s mother exceptional grief (15 ROA 3683). Carol was permitted to read
letters written by family members who were unable to attend (15 ROA 3684). In fact, letters from
Christina Reese, Doris Waskowski, and Caroline Monson’s own letter were read to the jury.

Caroline’s letter was read to the jury even after she was given an opportunity to testify (15 ROA
I 3684-3685).

’ Norma Penfield provided testimony on two separate days, March 19-20, 2007. Norma
Pentfield is Debra Panos’ mother (15 ROA 3686). Ms. Penfield described the anguish she felt

14
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1 || after Debra’s death. She also explained how her grandchildren were placed in child haven and
2 | she was required to get a court order to release the children to her custody (15 ROA 3687).
3 || Apparently, the oldest son asked Ms. Penfield if he could have sleeping pills because he could
4 || not sleep (he was eight years old at the time) (15 ROA 3688). Ms. Penfield described how
5 (| Chantelle wanted to die so she could go to heaven to be with her mother (15 ROA 3688).
6 Dina Richardson worked with Debra Panos at the police department in Tucson, Arizona
7 | (14 ROA 3291-3292). She became close friends with Debra. Ms. Richardson explained that
8 || James Chappell was a controlling individual who “pretty much ran the relationship” (14 ROA
9 || 3296). Ms. Richardson relayed a conversation wherein Debra stated that she would be assaulted
10 [ by Mr. Chappell if she did not provide him money and the keys to the car, so that he could obtain
11 " drugs (14 ROA 3299). On a couple of occasions, Ms. Richardson heard Mr. Chappell in the
g g 12 |f background, on a phone conversation, telling Debra that he would “OJ Simpson her ass” (14
E T g 13 “ ROA 3302-3303).
g E‘ g E 14 | Ms. Richardson was aware that Mr. Chappell had been arrested in a high drug activity
é § g% 15 [| areain Debra’s car (14 ROA 3305). After the murder, Ms. Richardson stated the police
g é § g 16 ” department assisted her psychologically (14 ROA 3307). Additionally, Ms. Richardson described
v ; :_f: 17 || how the police department had a service for Debra where forty people. A portrait of Debra hangs
18 || in their briefing room (14 ROA 3307).
19 Michelle Mancha worked with Debra at GE Capital (13 ROA 3087). Michelle described
20 ” an incident where Debra came to work after her nose was broken by Mr. Chappell (13 ROA
21 |l 3090(where the cup had been thrown at her). Debra would confide in Michelle and Lisa Duran
22 || that items were missing out of her trailer and that the defendant was threatening and hitting her

23 || (13 ROA 3090). Things such as the television, microwave, stereo, and the sofa were being taken
24 || and sold (13 ROA 3090). Michelle described how James Chappell would come through the

25 || window because he did not have a key (13 ROA 3091). Michelle claimed that Mr. Chappell was
26 | not supposed to know that Debra had moved to Las Vegas, Nevada (13 ROA 3092). According
27

28

15
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28 |j was the breadwinner of the family and continuously paid for Mr. Chappell’s flights in order to be
physically present with her.

to Michelle, Debra had toid her this (13 ROA 3092). !

Michelle also was aware that in December of 1994, the defendant slapped Debra in the
face in the parking lot of GE Capital (13 ROA 3092). Debra also described to Michelle an
incident where the defendant sat on her and put a knife to her throat (13 ROA 3098). Michelle
claimed that “we” offered to send Mr. Chappell back to Michigan but he refused (13 ROA 3099).
According to Michelle, the defendant threatened to kill Debra shortly before the murdet, in court
(13 ROA 3103). When Michelle found out about Debra’s death, she became very upset (13 ROA
3107). Michelle still has Debra’s picture on her dresser (13 ROA 3108).

Lisa Duran (AKA Larsen), worked with Debra at GE Capital (13 ROA 3168). Ms. Duran
described how Debra would attempt to cover evidence of her injuries inflicted by Mr. Chappell
(13 ROA 3170). Debra would say “my kids need their father” (13 ROA 3170). In one phone call,
Mr. Chappell asked Lisa Duran “what other nigga she was lying up with underneath” (13 ROA
3171). In another call, Ms. Duran stated that Mr. Chappell was upset because Debra was not
accepting his phone calls (13 ROA 3171). Ms. Duran believed Debra was packing up her
belongings so that she could leave the trailer. This fact directly contradicts Mike Pollard’s
testimony that Debra would not leave the trailer because she had invested too much (13 ROA
3172; 13 ROA 3129). Ms. Duran contacted police to conduct a welfare check on Debra’s trailer.
Ms. Duran’s hunch was correct, Debra was found murdered inside (13 ROA 3173).

Ms. Duran explained that she went through therapy because of the guilt she felt
associated with the murder (13 ROA 3177). Ms. Duran missed approximately seven or eight
months of work and was prescribed medication (13 ROA 3178). Debra was involved in a
relationship with another male named “JR” (13 ROA 3182). In fact, Ms. Duran testified that
Debra was going to move in with JR (13 ROA 3182).

Clair McGuire worked with Debra at the Tucson city hall conducting data entry (13 ROA
3242). Debra worked multiple jobs in Tucson (13 ROA 3243). Clair observed Mr. Chappell push

'This fact is in direct contradiction to all of the evidence which suggests that Debra Panos

16
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1 || and trip Debra on multiple occasions (13 ROA 3243). Clair described the difficulties Debra was

[\

having with James because the police department did not want their employees associating with
individuals involved in criminal activities (13 ROA 3244). Prior to the murder, Clair moved to
Las Vegas and stayed in the trailer with Debra (13 ROA 3245). Clair noticed that belongings
were missing because the defendant would take them to sell (13 ROA 3245). On one occasion,
Clair heard Mr. Chappell trying to enter the trailer and called 911 (13 ROA 3246). After police
arrived, a knife was located next to her bed (13 ROA 3247). In June of 1995, Clair summoned

the police for Debra. Mr. Chappell had Debra pinned on the bed and all three children were home

NS0 -1 Dy b B W

” at the time (13 ROA 3247). Clair moved out of the trailer at the end of July in 1995 (13 ROA
10 " 3248). Clair admitted that it was common for Mr. Chappell to climb through the bedroom
11 || window (13 ROA 3250).

12 I On August 18, 1998, Mr. Chappell was arrested with another individual for assault (13

13 | ROA 3251). Police contacted the alleged victim who claimed that he had been assaulted. The

14 [| alleged victim stated that Mr. Chappell had thrown a brick at him (13 ROA 3252). Mr. Chappell
15 | stated that the victim had tried to run the defendant’s over and so he threw a brick at the car. Mr.
16 I Chappell also indicated that the alleged victim referred to them as “niggers” (13 ROA 3253). Mr.
17 | Chappell also stated that his co-defendant “Harold” threw a brick at the alleged victim and

18 " knocked him down (13 ROA 3253). Mr. Chappell was not convicted of a felony offense for this
19 || incident (13 ROA 3254).

20 The defense called several mitigation witnesses., Willie Chappell is the older brother of

2

ot

James (15 ROA 3690). When James was approximately two and a half years old, a sheriff’s

22 || department vehicle hit and killed their mother (15 ROA 3690-3391). James’ mother was a

23 || pedestrian (15 ROA 3691). Willie has two brothers and three sisters (15 ROA 3691). Mr.

24 || Chappell’s father was not around the children during their childhood (15 ROA 3691). Therefore,
25 " when their mother died, the children went to stay with their grandmother (15 ROA 3691). The

26 | grandmother also resided in Lansing, Michigan (15 ROA 3691). Growing up, their grandmother

27 || was very abusive using broomsticks, bed boards, and extension cords, to discipline the children

28 | (15 ROA 3691).

17
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James’ attended special education classes in school (15 ROA 3692). Not only was the
environment not nurturing at home, the neighborhood was drug infested (15 ROA 3693). Willie
learned that his mother had a serious drug problem (15 ROA 3694). Of the four children raised
by the grandmother, all had serious substance and alcohol abuse problems (15 ROA 3695).
Willie served twelve years in prison for felony convictions ( stolen vehicle and armed robbery)
(15 ROA 3693).

Fred Scott Dean grew up with James in Michigan (15 ROA 3696). Fred and James were
in the same grade together (15 ROA 3697). Fred noted that James was in special education
classes (15 ROA 3697). Fred knew that James had attended three different elementary schools in
three separate years (15 ROA 3698). There was no real father figure in the home with the
exception of an Uncle who was stabbed to death (15 ROA 3699). During junior high, Fred,
James and other kids would consume alcohol and smoke marijuana (15 ROA 3699). Fred has a
felony conviction for drug trafficking (15 ROA 3702). Fred noted that there were four drug
houses in James’ neighborhood (15 ROA 3703).

Benjamin Dean met James in elementary school. Benjamin and James lived right around
the corner from each other (15 ROA 3706). Benjamin described the area as filled with abandoned
houses, and the entire street ended up demolished (15 ROA 3706). The area in which James grew
up was impoverished. Benjamin described James’ residence as a place to hang out and party
because his grandmother would spend nights playing bingo or at the horse track (15 ROA 3707).

Neither James Ford nor Ivory Morrell testified. However, Benjamin testified how James
Ford lived in the same neighborhood (15 ROA 3708). Benjamin met Debra Panos at James
Ford’s house. According to Benjamin, James was approximately thirteen or fourteen when he
began involvement with drugs (15 ROA 3708).

Mira King is the younger sister of James. Mira described their childhood as a household
without affection (15 ROA 3710). Mira described her grandmother as being absent, often playing
bingo or attending horse races (15 ROA 3710-3711). Mira explained that the area they grew up
in was filled with empty and abandoned houses (15 ROA 3711). James was teased because he

could not attend regular classes and was in special education (15 ROA 3712). Mira described her

18
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1 | grandmother as a person who would refer to the kids as “stupid” or “idiots” (15 ROA 3712).
2 [| James was specifically referred to as “stupid” (15 ROA 3712). Mira was placed in a girls home
3 || between the ages of fourteen and sixteen (15 ROA 3712). James was described as non-violent
4 [| when he was growing up and loving to his son “JP” (15 ROA 3715). Mira was aware that her
5 || mother had been involved in drugs (15 ROA 3715). Sometimes, Aunt Sharon would watch the
6 || kids (15 ROA 3717). However, Aunt Sharon had a substance abuse problem with crack cocaine,
7 || marijuana, and has become an alcoholic (15 ROA 3717).
8 Charles Dean is the brother of Fred and Benjamin (15 ROA 3718). Charles also grew up
9 || in the same neighborhood. Charles indicated that the area was eventually condemned (15 ROA
10 || 3718). Charles told the jury that Keisha Axom was unable to attend the hearing because of
11 || complications with her pregnancy (15 ROA 3719). Keisha is James’ cousin (15 ROA 3719).
g’ %‘ 12 The defense called three expert witnesses. Dr. Todd Grey is the chief medical examiner
E % g g 13 || for the state of Utah (13 ROA 3224). Dr. Grey is board certified in forensic pathology (13
g g g E 14 [ ROA3225). Dr. Grey was asked to consider whether there was any evidence to support the
é ; g% 15 || State’s contention that Debra was sexually assaulted (13 ROA 3225). Dr. Grey noted that there
é % z: é 16 | was no physical evidence to support a sexual assault (13 ROA 3226). Dr. Grey noted no trauma
U ; ;r‘; 17 || to the vagina (13 ROA 3226). Dr. Grey also noted that Dr. Shelden Green had not found any
18 || evidence of sexual assault (13 ROA 3226). Dr. Grey was concerned that the knife markings were
19 [ consistent with holes in the clothing compared to the wounds in the body (13 ROA 3226). Dr.
20 ) Grey explained that the pants were worn in a “conventional fashion” and were not “twisted” and
21 || worn in a “normal position” (13 ROA 3226). Dr. Grey found no cvidence of sexual assault (13
22 " ROA 3227). Dr. Grey admitted that presence of sperm would be conclusive that Mr. Chappell
23 | had ejaculated (13 ROA3230).
24 “ Dr. William Danton practices clinical psychology at the University of Nevada, School of
25 |[ Medicine, in Reno (14 ROA 3317). Dr. Danton reviewed the psychological report of Dr. Edcoff.
26 || Additionally, Dr. Danton met with Mr. Chappell for two hours the evening prior to his testimony
27 || (14 ROA 3321). Dr. Danton noted that in domestic violence relationships the abuser usually
28 i controls the finances (14 ROA 3322). Whereas, here, Debra appeared to be the majority bread
19
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winner. Dr. Danton concluded that Debra may have several valid reasons for consenting to sexual
intercourse with James right before the murder (14 ROA 3326). For instance, Dr. Danton
concluded that Debra may have wanted to “appease™ Mr. Chappell or be attempting to reconcile
(14 ROA 3326). James had a significant fear of abandonment (14 ROA 3329). In the past, Debra
would use sex to placate James (14 ROA 3320). Dr., Danton believed that Mr. Chappell may
have blacked out during the killing but that additional testing was necessary to make an absolute
conclusion (14 ROA 3371).

Dr. Lewis Etcoff is a licenced psychologist (14 ROA 3469). Dr. Etcoff was a witness
taken out of order for the defense (14 ROA 3468). Ten years prior to the instant penalty phase,
Dr. Etcoff evaluated Mr. Chappell (14 ROA 3475). The interview lasted approximately two
hours (14 ROA 3476). Dr. Etcoff only interviewed Mr. Chappell, no other witnesses (14 ROA
3477). Dr. Etcoff also reviewed school records from Michigan (14 ROA 3478). Dr. Etcoff noted
that James’ father was never present in his life (14 ROA 3481). James’ father had a substantial
criminal record and substance related problems (14 ROA 34-81). When James was older, his
father asked that he rob a bank, James declined (14 ROA 3482). James was in special education
classes (14 ROA 3483). At sixteen years old, the school psychologist concluded that James was
“emotionally handicapped” (14 ROA 3486). The school psychologist noted that James did not
have coping skills to deal with everyday problems (14 ROA 3486). The school psychologist also
noted that James appeared to be withdrawn and had low self image (14 ROA 3487). At that time,
James’ grade point average was 0.65 and he was ranked 584 out of 607 (14 ROA 3487). Mr.
Chappell began using marijuana at age thirteen and was introduced to rock cocaine by eighteen
(14 ROA 3488). Mr. Chappell became dependent on rock cocaine (14 ROA 3488). Mr.
Chappell scored an overall IQ of 80 which puts him in the bottom ninth percentile (14 ROA
8491). His verbal IQ was seventy-seven, placing him in the bottom six percent (14 ROA 3490).
Dr. Etcoff concluded that his math skills put him in the bottom one percent describing him as
“learning disabled in math” (14 ROA 3491). James attempted to be truthful during the testing
based upon the validity score built into the test (14 ROA 3499). The test results indicate that

James felt “worthless, inadequate, guilt ridden, and sensitive to humiliation (14 ROA 3501).

20
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1 || James was extremely dependent upon Debra (14 ROA 3501). Dr. Etcoff noted that James was

2 || extremely remorseful during the interview and was actually breaking down crying (14 ROA

3 |} 3506). However, James had developed fantasies of other men sleeping with Debra (14 ROA

4 1| 3504).

5 Lastly, the defense called Marabel Rosales who works as a mitigation investigator for the

6 || special public defenders office (16 ROA 3767). Marabel traveled to Lansing and interviewed

7 || Ivory Morrell and James Ford (16 ROA 3767). Both witnesses traveled to testify at trial but Ivory

8 || had commitments in Lansing and had to proceed back to Michigan. James had to return to

9 || Michigan because his employer claimed that he would be fired if he did not return (16 ROA
10 || 3767).

ARGUMENT
1 L STANDARD OF REVIEW FOR INEFFECTIVE ASSISTANCE OF COUNSEL,
. To state a claim of ineffective assistance of counsel that is sufficient to invalidate a
. judgment of conviction, petitioner must demonstrate that:
a 1. counsel’s performance fell below an objective standard of reasonableness,
P 2. counsel’s errors were so severe that they rendered the verdict unreliable.
16 Lozada v. State, 110 Nev. 349, 353, 871 P. 2d 944, 946 (1994). (Citing Strickland v.
' | Washington, 466 U. S. 668, 104 S. Ct. 205, (1984)). Once the defendant establishes that
: counsels performance was deficient, the defendant must next show that, but for counsels error the
N | result of the trial would probably have been different. Strickland, 466 U.S. at. 694, 104 S. Ct.
2 2068; Davis v. State, 107 Nev. 600, 601,602, 817 P. 2d 1169, 1170 (1991). The defendant must
? also demonstrate errors were so egregious as to render the result of the trial unreliable or the
= I proceeding fundamentally unfair. State v. Love, 109 Nev. 1136, 1145, 865 P.2d 322, 328 (1993),
> citing Lockhart v. Fretwell, 506 U. S. 364,113 S. Ct. 838 122 2d, 180 (1993); Strickland, 466 U.
# S. at 687 104 S. Ct. at 2064,
% The United States Supreme Court in Strickland v. Washington ,466 U.S. 668, 104 S.Ct.
2 2052 (1984), established the standards for a court to determine when counsel’s assistance is so
27 ineffective that it violates the Sixth Amendment of the U.S. Constitution. Strickland laid out a
* two-pronged test to determine the merits of a defendant’s claim of ineffective assistance of
21
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1 ]| counsel.
2 First, the defendant must show that counsel’s performance was deficient. This requires a
3 || showing that counsel made errors so serious that counsel was not functioning as the counsel
4 || guaranteed the defendant by the Sixth Amendment. Second the defendant must show that the
5 || deficient performance prejudiced the defense. This requires showing that counsel’s errors were
6 |l so serious as to deprive the defendant of a fair trial whose result is reliable, Unless a defendant
7 || makes both showings, it cannot be said that the conviction resulted from a breakdown in the
8 [| adversary process that renders the result unreliable. In Nevada, the Nevada Supreme Court has
9 )| held “claims of ineffective assistance of counsel must be reviewed under the “reasonably
10 | effective assistance” standard articulated by the U.S. Supreme Court in Strickland v.
11 " Washington, requiring the petitioner to show that counsel’s assistance was deficient and that the
12 || deficiency prejudiced the defense.” Bennett v. State, 111 Nev. 1099, 1108,901 P.2d 676, 682
13 | (Nev. 1995), and Kirksey v. State, 112 Nev. 980, 987, 923 P.2d 1102, 1107 Nev. 1996).
14 In meeting the prejudice requirement of ineffective assistance of counsel claim, Mr.
15 || Chappell must show a reasonable probability that, but for counsel’s errors, the result of the trial
16 " would have been different. Reasonable probability is probability sufficient to undermine
17 " confidence in the outcome. Kirksey v. State, 112 Nev. at 980. “Strategy or decisions regarding
18 [ the conduct of defendant’s case are virtually unchallengeable, absent extraordinary
19 " circumstances.” Mazzan v. State, 105 Nev. 745,783 P.2d 430 Nev. 1989); Olausen v. State, 105
20 || Nev. 110,771 P.2d 583 Nev. 1989),
21 The Nevada Supreme Court has held a defendant has a right to effective assistance of
22 I appellate counsel on direct appeal. Kirksey v. Nevada, 112 Nev. 980, 923 P.2d 1102 (1996).
23 The constitutional right to effective assistance of counsel extends to a direct appeal.
24 | Burke v. State, 110 Nev. 1366, 1368, 887 P.2d 267, 268 (1994). A claim of ineffective assistance
25 | of appellate counsel is reviewed under the “reasonably effective assistance” test set forth in
26 h Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S.Ct. 2052 (1984). Effective

27 || assistance of appellate counsel does not mean that appellate counsel must raise every non-

28 |l frivolous issue. See Jones v. Barnes, 463 U.S. 745, 751-54, 77 L.Ed. 2d 987, 103 S. Ct. 3308

22
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1 |f (1983). An attorney’s decision not to raise meritless issues on appeal is not ineffective assistance
of counsel. Daniel v. Overton, 845 F. Supp. 1170, 1176 (E.D. Mich. 1994); Leaks v. United
States, 841 F. Supp. 536, 541 (S.D.N.Y. 1994), aff’d, 47 F.3d 1157 (2d Cir.). To establish

N VS )

prejudice based on the deficient assistance of appellate counsel, the defendant must show that the

5 |} omitted issue would have a reasonable probability of success on appeal. Duhamel v. Collins, 955
F.2d 962, 967 (5™ Cir. 1992); Heath, 941 F.2d at 1132. In making this determination, a court

must review the merits of the omitted claim. Heath, 941 F. 2d at 1132.

In the instant case, Mr. Chappell’s proceedings were fundamentally unfair. Mr, Chappell

o680 =] O

received ineffective assistance of counsel. Based upon the following arguments:

10 | IL. MR. CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL
DURING THE THIRD PENALTY PHASE IN VIOLATION OF THE FIFTH,

LAS VEGAS, NEVADA 89101

11 SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION,
4 12
i In the instant case, penalty phase counsel failed to properly investigate and prepare for the
& 13
§ | penalty phase. There are multiple instances identified by Mr. Chappell included in this section.
% 14
= I.  Failure to obtain a P.E.T. Scan
2 15 2. Failure to test Mr. Chappell for the effects of fetal alcohol syndrom and/or
3 being born to a drug addicted mother
<16 3. Failure to properly prepare the expert witnesses: Dr. Etcoff, Dr. Grey, and
= Dr. Danton
g 17 4, Failure to present mitigation witnesses to the jury
5. Failure to obtain an expert regarding pre-ejaculation fluids
18 " 6. Failure to present lay witnesses
19 Pretrial investigation is a critical area in any criminal case and the failure to accomplish
20 || the investigation has been held to constitute incffective assistance of counsel. In Jackson v.
21 " Warden, 91 Nev. 430, 537 P.2d 473 (1975), the Nevada Supreme Court held,
22 It is still recognized that a primary requirement is that counsel...conduct careful

I‘ factual and legal investigation and inquiries with a view towards developing

23 matters of defense in order that he make informed decisions on his clients behalf

| both at the pleadings stage...and at trial. Jackson, 92 Nev. at 433, 537 P.2d at 474.
2 " Federal courts are in accord that pretrial investigation and preparation are key to effective
» assistance of counsel. See, U.S. v. Tucker, 716 F.2d 576 (1983). In U.S. v. Baynes, 687 F.2d 659
2: (1982), the federal court explained,

Defense counsel, whether appointed or retained is obligated to inquire thoroughly
28 into all potential exculpatory defenses in evidence, mere possibility that
investigation might have produced nothing of consequences for the defense does

23
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not serve as justification for trial defense counsels failure to perform such
investigations in the first place. The fact that defense counsel may have performed
impressively at trial would not have excused failure to investigate claims that
might have led to complete exoneration of the defendant.

Counsel’s complete failure to properly investigate renders his performance ineffective.

[F]ailure to conduct a reasonable investigation constitutes deficient performance.
The Third Circuit has held that "[i]neffectiveness is generally clear in the context
of complete failure to investigate because counsel can hardly be said to have made
a strategic choice when s/he [sic| has not yet obtained the facts on which such a
decision could be made." See U.S. v, Gray, 878 F.2d 702, 711 (3d Cir. 1989). A
lawyer has a duty to "investigate what information ... potential eye-witnesses
possess| ], even if he later decide[s] not to put them on the stand." Id. at 712. See
also Hoots v. Allsbrook, 785 F.2d 1214, 1220 (4th Cir.1986) ("Neglect even to
interview available witnesses to a crime simply cannot be ascribed to trial strategy
and tactics."); Birt v. Montgomery, 709 F.2d 690, 701 (7th Cir.1983) . ..
("Essential to effective representation . . . is the independent duty to investigate
and prepare.").

In State of Nevada v. Love, 865 P.2d 322, 109 Nev. 1136, (1993), the Supreme Court

considered the issue of ineffective assistance of counsel for failure of trial counsel to properly
investigate and interview prospective witnesses.

In Love, the District Court reversed a murder conviction of Rickey Love based upon trial
counsel’s failure to call potential witnesses coupled with the failure to personally interview
witnesses so as to make an intelligent tactical decision and making an alleged tactical decision on
misrepresentations of other witnesses testimony. Love, 109 Nev. 1136, 1137,

“The question of whether a defendant has received ineffective assistance of counsel at
trial in violation of the Sixth Amendment is a mixed question of law and fact and is thus subject

to independent review.” Strickland v. Washington, 466 U.S. 668, 104 5.Ct, 2052, at 2070, 80

L.Ed.2d 674 (1984). The Nevada Supreme Court reviews claims of ineffective assistance of
counsel under a reasonable effective assistance standard enunciated by the United States

Supreme Court in Strickland and adopted by the Nevada Supreme Court in Warden v. Lvons.

100 Nev. 430, 683 P.2d 504, (1984); see Dawson v. State, 108 Nev. 112, 115, 825 P.2d 593, 595
(1992). Under this two-prong test, a defendant who challenges the adequacy of his or her
counsel's representation must show (1) that counsel's performance was deficient and (2) that the
defendant was prejudiced by this deficiency. Strickland, 466 U.S. at 687, 104 S.Ct. at 2064.

Under Strickland, defense counsel has a duty to make reasonable investigations or to

24
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make a reasonable decision that makes particular investigations unnecessary, /d. at 691, 104
S.Ct. at 2066. (Quotations omitted). Deficient assistance requires a showing that trial counsel's
representation of the defendant fell below an objective standard of reasonableness. Id. at 688,
104 S.Ct. at 2064. If the defendant establishes that counsel's performance was deficient, the

defendant must next show that, but for counsel's errors, the result of the trial probably would

have been different. Id ar 694, 104 S.Ct. at 2068.

“An error by trial counsel, even if professionally unreasonable, does not warrant setting
aside a judgment of a criminal proceeding if the error had no effect on the judgment. Strickland,
466 U.S. at 691, 104 S.Ct. at 2066. Thus Strickland also requires that the defendant be
prejudiced by the unreasonable actions of counsel before his or her conviction will be reversed.
The defendant must show that there is a reasonable probability that, but for counsel's errors, the
result of the proceeding would have been different.” 7d. ar 694, 104 S.Ct. at 2068. Additionally,
the Strickland court indicated that “a verdict or conclusion only weakly supported by the record
i1s more likely to have been affected by errors than one with overwhelming record support.” Id. at
696, 104 S.Ct. at 2069,

" A, FAILURE TO PRODUCE TESTIMONY FROM JAMES FORD AND IVORY
MORRELL

” During the original post-conviction, counsel alleged that trial counsel had been
ineffective for failure to produce several mitigation witnesses. Specifically, post-conviction
counsel complained that James C. Ford and Ivory Morrell (friends of James Chappell) were not
" called to testify. At the conclusion of the post-conviction hearings, the district court granted the

writ in part and denied the writ in part. The district court concluded that Mr. Chappell received

ineffective assistance of penalty phase counsel for the failure to call mitigation witnesses, This
decision was upheld on appeal from the first post-conviction. Thereafter, post-conviction counsel
represents Mr. Chappell at the instant penalty phase. Interestingly enough, neither James C. Ford
nor Ivory Morrell testified as to the mitigation evidence that they could have provided.

On March 19, 2007, penalty phase counsel advised the court that Mr. Morrel] and Mr.
Ford would not be able to testify (15 ROA 3669). Counsel explained that Mr. Morrell and Mr.
Ford had been present since “Tuesday night of last week” (15 ROA 3669). On the Friday before,

25
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1 || both witnesses were in a situation where they would lose employment (15 ROA 3669). In fact,
2 | Mr. Ford’s district supervisor stated that he would be fired if he was not present at work on
3 || Monday (the day that counsel was making the representations (15 ROA 3669). Penalty phase
4 || counsel was concerned that the employment depression in Lansing, Michigan was so severe that
5 || it necessitated letting the witnesses proceed back to Michigan. Counsel stated, “it was our
6 || decision to allow them - - we had them here and we could have enforced the subpoena on them
7 || causing them to lose their work and causing difficulty with out client, and causing them to lose
8 || their work, and we made the decision to allow them to return to Michigan, so that they will not
9 1 be testifying” (15 ROA 3669).
10 In essence, counsel weighed the decision to relieve the two mitigation witnesses of their
11 || obligation to testify based on employment hardship versus the defendant’s opportunity to have
12 { his life spared at a penalty phase. Nothing could be more important in the penalty phase. Penalty
13 || phase counsel had argued to the district court that trial counsel from the first trial was ineffective
14 || for failure to call these two witnesses. Yet, the two witnesses were then released. The difficulty
15 || with the issue is compounded by a review of the third penalty phase. Interestingly enough, the
16 || defense called a few witnesses out of order, in the State’s case in chief. Curiously, no attempts
17 || were made to put Mr. Ford and Mr. Morrell on the stand out of order. Most certainly, the district
18 || court would have accommodated the defense request, had defense counsel simply orally
19 || informed the court of the dilemma. Then, the witnesses would have undoubtedly provided the
20 || mitigation evidence which was so obviously necessary.
21 For instance, Dr. Etcoff’s testimony was taken out of order. Yet, penalty phase counsel
22 || failed to make this request even though the district court and Nevada Supreme Court had
23 || determined first penalty phase counsel to be ineffective for failure to call these witnesses
24 || (amongst other mitigation that was not presented). In the original post conviction, counsel
25 )i provided the following synopsis of James C. Ford.
26 Chappell’s best friend in Michigan. Chappell grew up with Mr. Ford and he was
around Debra and Chappell during the first five years of our relationship. He also
27 knew about Chappell’s employment history and could have testified at both the
trial and penalty phase (Supplemental Petition for Writ of Habeas Corpus, pp. 14).
2 Post conviction counsel explained, “Mr. Ivory Morrell [sic] was also a friend of Chappell
26
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and Debra in Michigan and stayed in contact with them in Arizona. He could have testified to
Debra’s behavior in the relationship with Chappell” (Supplemental Petition for Writ of Habeas
Corpus, pp. 14). Attached for this Court’s review as “Exhibit A” are the two affidavits of Ford
and Morrell which were attached to the original post conviction petition. The affidavits of these
two individuals are as important today as they were during the original petition. Penalty phase
counsel knew that the Nevada Supreme Court recognized the significance of these two
individuals potential testimony. Upon their affidavits, Mr. Chappell received a new penalty
phase. It was clearly ineffective assistance of counsel for failure to present these witnesses. The
same analyses that was provided by the Nevada Supreme Court and the district court almost a
decade ago applics today. More importantly, penalty phase counsel was aware of the significant
influence of the potential testimony of the two witnesses.

The prosecution was so concerned with the failure to present mitigation witnesses, that
the prosecutor raised the issue to the trial court (16 ROA 3803). The prosecutor stated,

I went back and reviewed the court’s order which was the basis for the reversal of

the penalty phase and the reason why we were in the proceeding, the decision by

Judge Douglas, I believe, confirmed by the Supreme Court in the order of

affirmance that the defense failed 10 call certain witnesses that would have made a

difference in the outcome of the original case.

There were eight or nine witnesses that were detailed in the briefs
and the decision. For the record, my notation on that would
indicate that would be Shirley Serrelly, James Ford, Ivory Morrell,
Chris Bardo, David Greene, Benjamin Dean, Claira Axom, Barbara
Dean, and Emestine Harvey. Of those nine names the defendant
only called two of them, by my understanding. There were five of
them that were not called, no affidavits were submitted, no letters
were written in, no testimony was given in summary by third
parties (16 ROA 3803-3804).

‘The prosecutor did note that Claira Axom’s prior testimony was read into the court record
(16 ROA 3803).

Next, a review of the entire file portrays an extremely deficient investigation of a time
when Mr. Chappell lived in Arizona. During the penally phase, the State provided witnesses
from Arizona who testified to very damning events by Mr. Chappell. No rebuttal was offered by
the defense. Mr. Chappell respectfully requests that this Court grant an evidentiary hearing to

ascertain what efforts and investigation were conducted in Arizona in order to assist Mr.

27
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Chappell at the penalty phase.

The Nevada Supreme Court in Doleman v. State, 112 Nev. 843 921 P.2d 278 (1996)
concluded:

We conclude that the failure of Doleman's trial counsel to reasonably investigate

the potential testimony of certain witnesses at Doleman's penalty hearing

constituted ineffective assistance of counsel. In this case, the court found that trial

counsel’s failure to call witnesses from an institution where the convicted

individual had attended school, who would have testified as to the convicted

individual's ability to function in structured environments and adhere to

institutional rules, constituted a violation of the reasonable effective assistance

standard.

Defense counsel'’s failure to investigate the facts can render a result “unreliable"Buffalo v.
State, 111 Nev. 1139, 901 P.2d 647 (1995).

The defense called their mitigation investigator who attempted to tell the jury the
potential testimony of Ford and Morrell. Unfortunately, the testimony of a mitigation investigator
does not equate to the mitigation witnesses themselves.

B. FAILURE TO OBTAIN AN EXPERT

In the instant case, the sole aggravator found by the jury was that the murder was
committed while Chappell was engaged in the commission of a sexual assault. On appeal from
the penaity phase, appellate counsel argued that there was insufficient evidence to establish the
sole aggravator beyond a reasonable doubt (Order of Affirmance, pp. 3). The Nevada Supreme
Court explained,

Our review of the record reveals sufficient evidence to establish the sexual assault

aggravator beyond a reasonable doubt as determined by a rational trier of fact.

See, Wilkins v, State, 96 Nev. 367, 374, 609 P.2d 309, 313 (1980); See also,

Origel-Candido v. State, 114 Nev. 378, 381, 956 P.2d 1378, 1380 (1989);
Jackson v. Virginia, 443 U.S. 307, 319 (1979).

One of the factors considered by the Nevada Supreme Court was Chappell’s assertion that
he did not ejaculate into the victim during their sexual encounter, even when matching DNA was
recovered from her vagina (Order of Affirmance, pp.3). In fact, this issue was vehemently argued
to the jury by the prosecution. During his sworn testimony, Mr, Chappell admitted that he had
vaginal sexual intercourse and oral sex with Debra Panos, before he killed her, Mr. Chappell
testified that the sexual encounters were consensual but denied ejaculation. The State argued to

the jury that this proved Mr. Chappell was a liar and had sexually assaulted the victim.
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Apparently, the Nevada Supreme Court used this fact to determine there was sufficient evidence
to convict of sexual assault.

Without the sexual assault aggravator, Mr. Chappell is not eligible for a sentence of
death. Ms. Panos was found stabbed to death fully clothed. The knife wounds went through her
clothing and into her body. Ms. Panos was not naked and therefore this provides proof of a prior
consensual sexual encounter. This fact also corroborates Mr. Chappell’s testimony that after the
consensual sexual encounter he located letters he perceived as proof that she was unfaithful and
went into a blind rage.

Counsel should have provided expert testimony that pre-ejaculation fluid may contain
sperm. It has long been recognized in the medical community, a women can become pregnant
even when ejaculation does not occur (Dr. Roger Wharms, M.D., Mayo clinic).

During the testimony of Detective James Vaccaro, he was questioned whether the results
of DNA of James Chappell was found in Debra’s vaginal cavity of Debra. Detective Vaccaro
concluded, “T do know that the results were that the DNA of James Chappell was found in the
form of semen inside the vagina of Debra Panos”. The detective was then asked, “the fact that its
in the form of semen would indicate that he ejaculated into her body”? The detective indicated
“yes” (14 ROA 3425).

Penalty phase counsel was ineffective for failing to provide expert testimony that sperm
could be located in the vaginal cavity of the victim when the defendant sincerely believed he had
not ejaculated. The simple fact which is provided to most high school students in health class,
could have dispelled the belief that Mr. Chappell was lying and therefore sexually assaulted the
victim. Mr. Chappell has specifically requested funding for an expert in this area. It was
ineffective assistance of counsel for failure to obtain this expert testimony.

C. FAILURE TO OBTAIN A P.E.T. SCAN

In the instant case, Dr. Etcoff examined and tested Mr. Chappell. Mr. Chappell had an
extremely low 1Q. There was evidence that Mr. Chappell’s mother may have been addicted to
drugs and alcohol. A proper investigation should have been conducted to determine whether

James was born to a mother who was ingesting narcotics and/or alcohol during her pregnancy.
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There is no indication in the voluminous file that counsel investigated the possibility of fetal
alcohol syndrome. Additionally, Mr. Chappell’s father was involved in controlled substances and
criminal activities. Every one of Mr. Chappell’s siblings were involved with controlled
substances.

During closing argument, defense counsel explained, “his mother was addicted to drugs
and alcohol and it’s quite possible she was using either drugs and/or alcohol while she was
pregnant (16 ROA 3788). Fetal Alcohol Spectrum Disorders are a group of disorders that can
occur in a person who’s mother drank alcohol during pregnancy. The effects can include
physical problems and problems with behavior and learning. There was evidence that Mr.
Chappell’s mother may have been addicted to drugs and alcohol. A proper investigation should
have been conducted to determine whether James was bormn to a mother who was ingesting
narcotics and/or alcohol during her pregnancy. There is no indication in the voluminous file that
counsel] investigated the possibility of fetal alcohol syndrome.

The Nevada Supreme Court in Riley v. State, 110 Nev. 638, 650, 878 P.2d 272, 280

(1994) explained, “even though we declined to reverse, we recognized that a defendant may be
prejudiced by counsel's failure to investigate overall mental capabilities when a pretrial
psychological evaluation indicates that the defendant may have serious mental health problems”.

Mr. Chappell had been sentenced to death by the first jury. Therefore, it was incumbent
upon first post-conviction counsel (penalty phase trial counsel) to request funding for a P.E.T.
scan and/or brain imaging of the defendant.

Mr. Chappell specifically requests funding to determine whether Mr. Chappell suffered
from fetal alcohol syndrome and requests permission for brain imaging.

D. FAILURE TO PROPERLY PREPARE EXPERT WITNESSES PRIOR TO
PENALTY PHASE

The defense called Dr. Etcoff as a mitigation witness. Dr. Etcoff had interviewed Mr.
Chappell for two hours almost a decade before his second penalty phase testimony. On cross-
examination, it became painfully obvious that Dr. Etcoff had not been properly prepared. It was
obvious that the defense had failed to provide a mountain of relevant evidence to Dr. Etcoff. On

cross-examination, Dr. Etcoff admitted he had relied upon Mr. Chappell’s statements. In fact, Dr.
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Etcoff believed that the couple was splitting up which had occurred in the last few months prior
to the victim’s death (15 ROA 3550). Dr. Etcoff admitted that he did not know that the domestic
violence had been going on for a lengthy period of time (15 ROA 3550). Dr. Etcoff believed that
the problems in the relationship occurred shortly before the murder because Mr. Chappell told
him so (15 ROA 3551). Dr. Etcoff admitted that he was unaware that the problems had been
occurring for years (15 ROA 3551). In fact, Dr. Etcoff admitted that he was not provided
evidence that the domestic violence was occurring on a weekly basis which resulted in injuries to
Debra Panos (15 ROA 3551).

Dr. Etcoff admitted that this information would be important in formulating his opinion
(15 ROA 3551). However, Dr. Etcoff was unaware of these facts. Dr. Etcoff admitted that he was
unaware of the incident on June 1, where the defendant had pinned the victim down and placed a
knife to her throat (15 ROA 3552). Dr. Etcoff admitted that he had not interviewed any of the
witnesses associated with the years of domestic violence (15 ROA 3553). Dr. Etcoff admitted
that the defense had not provided him any of this information prior to his testimony (15 ROA
3553).

More importantly, Dr. Etcoff admitted in the ten years since his evaluation that the
defense had not provided any additional information (15 ROA 3554). Dr. Etcoff admitted that the
information was relevant for a psychologist. Yet, Mr. EtcofY freely admitted that he was now
relying on very limited data because of the failure of the defense to provide him with the
information (15 ROA 3554). Dr. Etcoff admitted he was not aware that Mr. Chappell had
allegedly threatened to kill Debra the day before (15 ROA 3555). Dr. Etcoff admitted that he was
not provided information that Debra had been shaking curled up in the fetal position shortly
before the murder (15 ROA 3556). Dr. Etcoff admitted on cross-examination that Mr. Chappell’s
story regarding consensual sex did not make sense (15 ROA 3556). Dr. Etcoff admitted that he
believed the story didn’t make sense now that he had an opportunity to be cross-examined
regarding all the information he was unaware of (15 ROA 3556).

In fact, Dr. Etcoff was asked whether Mr. Chappell’s story seemed “bogus” because there

was semen found in Debra’s vagina when Mr. Chappell denied ejaculation (15ROA 3557).
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1 | Having concluded that Mr. Chappell’s story was “bogus”, Dr. Etcoff further concluded that the

defense had not even provided him photos in the case (15 ROA 3557). At the conclusion of
cross- examination, Dr. Etcoff explained that Mr. Chappell’s statements that the fight occurred
when he located the letters in Debra’s car makes less sense (15 ROA 3558).

On redirect examination, defense counsel asked:

Q: And you knew he had a long history of domestic violence with Debbie?

A: I don’t know if I knew, I don’t believe I knew he had a long history of

domestic violence and what it entailed, I don’t believe I knew that stuff
(15 ROA 3576).

In essence, Dr. Etcoff provided opinions to the jury on direct examination that were
entirely refuted after cross examination. Dr. Etcoff apparently provided opinions that he
withdrew based upon his lack of knowledge of the case. The excerpts from the penalty phase
demonstrate that Dr. Etcoff was not provided relevant information to provide his opinion. Surely,
in pre trial interviewing and/or preparation defense counsel would have provided Dr. Etcoff’s
with the long history of domestic violence. That fact was uncontradicted during the penalty
phase. Numerous witnesses described years of domestic violence. Yet, the defenses expert was
unaware of these facts.

During the direct examination of Dr. Etcoff, he was asked if it was common procedure to
interview people associated with the defendant rather than just talking to the defendant (14 ROA
3477). Dr. Etcoff replied,

You want to, as a psychologist, you want if someone’s mother, or brother, or

sister, or wife, or someone who knows them well is around and you really want to

get an outside opinion or collateral opinion of what their functioning had been

like. I do that all the time with people in civil cases. I wanna know what the

spouse thinks has been the cause of the accident, so to speak. And undoubtedly

then ask deputy public defender Brooks if anyone in the family was available or

could they be brought to Las Vegas so I could interview them, but that wasn’t

possible. So the only person I was able to interview at the time was Mr. Chappell

(14 ROA 3477).

Dr. Etcoff was then asked by penalty phase counsel if he got an accurate evaluation from
Mr. Chappell and Dr. Etcoff replied that it was “as accurate as you can get”. The Court sustained
the State’s objection (14 ROA 3477).

Here, more than ten years after Dr. Etcoff had requested permission to speak to the
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defendant’s family, penalty phase counsel never made family members available to Dr. Etcoff

The lack of pre trial preparation was evident and devastating to Mr. Chappell. By the
conclusion of cross-examination, Dr. Etcoff admitted that Mr. Chappell’s story regarding
consensual sex made no sense and was in fact “bogus”. Dr. Etcoff apparently admitted that Mr.
Chappell’s story that he did not ejaculate was also unfounded. This was at a direct result of the
failure to properly prepare the witness with accurate information.

Dr. William Danton is a clinical psychology at the University of Nevada, Reno, school of
Medicine (15 ROA 3317).

During Dr. Danton’s direct examination, he explained different hypotheses for why Debra
may have had sex with Mr. Chappell on the day of the murder. However, Dr. Danton stated “the
only issue about that is if there were affairs with other men, that doesn’t fit well with that
hypothesis. Of course, the other hypothesis is forced. He forced her to have sex” (14 ROA 3327).
Here, the defense expert provided approximately four possible reasons for a sexual encounter
with Mr. Chappell on the day of the murder. Dr. Danton concluded that one scenario would be
forced sexual activity, providing the jury with the conclusion that rape was a certain possibility.

Dr. Danton discussed domestic violence during his testimony. Unbelievably, Dr. Danton
testified that he first met with Mr, Chappell (for two hours) the night before his testimony on
March 15, 2007 (15 ROA 3321). Here, the jury is aware that the case had been pending for years.
Dr. Etcoff testified that he had evaluated Mr, Chappell ten years prior to his testimony. However,
the jury learns that one of three defense experts analyzed the defendant for the first time the night
before his testimony. Again, this expert was not properly prepared to testify. Was the defense
preparing to call Dr. Danton irregardless of his interview with the defendant? Did the defense not
prepare prior to trial in an effort to present a domestic violence expert? Why is the expert
analyzing the defendant for the first time in the middle of the penalty phase? This fact establishes
lack of pretrial preparation.

During Dr. Danton’s testimony, he surmised that Mr. Chappel may have blacked out
during the actual murder. This testimony would corroborate Mr. Chappel’s trial testimony

wherein he claimed he did not remember the actual facts of the stabbing. However, a juror asked
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a question of Dr. Danton. The juror asked “first off, in your opinion do you think that Mr.
Chappell blacked out? If you have enough information to answer the question”. (14 ROA 3371).
Dr. Danton stated that he would be more on the side that Mr. Chappell did in fact black out (14
ROA 3371). However, Dr. Danton then stated, “although I have to, in all honesty, I don’t have
enough data to conclusively say he blacked out. There is testing that could be done that might
establish that, but I haven’t done it” (14 ROA 3371). Additionally, Dr. Etcoff was extensively
questioned as to whether he really believed if Mr. Chappell had blacked out. The State feverishly
argued that Mr. Chappell was lying about his testimony that he had blacked out during the actual
murder. During Dr, Danton’s testimony, he was later confronted with Dr. Etcoff’s opinion that
Mr. Chappell had not blacked out. Again, Dr. Danton confirmed, “to my knowledge no tests were
done that might specifically speak to that question” (14 ROA 3373}). Here, the defense witnesses
appear to be directly contradicting each other, Yet, the testing had not been conducted. More
importantly, it is clear that defense counsel had not properly pretrialed the expert witnesses,
otherwise counsel would have noticed that their witnesses were contradicting each other. Yet,
defense counsel failed to confer with Dr. Danton and ensure that the testing was aware of was
conducted. Further proof of the failure to properly prepare for the penalty phase.

The defense called Dr, Grey who testified that he had not seen the DNA report (13 ROA
3230). The following is an excerpt from cross-examination;

Q: So you didn’t read the report that talks about the presence of sperm as

well?
A: I did not see that.
Q: But that would be conclusive that there was ejaculation?

A: Yes (13 ROA 3230).

Again, penalty phase counsel failed to properly prepare their expert witnesses. If Dr. Grey
had been given an opportunity to review the report and discuss the case with counsel in depth, he
would have had knowledge of this fact. More importantly, this is more evidence that penalty
phase counsel should have obtained an expert to establish that semen can be present without
ejaculation.

The following expert demonstrate further evidence of the failure to properly prepare Dr.

“ Grey occurred during cross examination:
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And that is based on what the defendants’s version of events were?
Again, the specifics of how that information was gathered I do not know
So you didn’t look at the actual photographs or look at the evidence that
was seized fro the scene in order to come to your conclusion?

The only pictures I saw were the ones related to the victims position (13
ROA 3230).

> RELO

Dr. Grey also admitted that he had not been informed by the defense that Debra had been
threatened in court the day before {13 ROA 3231). Additionally, Dr. Grey stated that he was
unaware that Debra was shaking and afraid in the fetal position shortly before the murder (13
ROA 3231). Dr. Grey admitted that these threats were not taken into account regarding the issue
of sexual assault (13 ROA 3231). Dr. Grey was unaware that Mr. Chappell had testified that he
had pinned Debra down and that there was a knife present (13 ROA 3232). Dr. Grey admitted
that he had not read Mr. Chappell’s testimony (13 ROA 3232).

There is a pattern of lack of preparation throughout the penalty phase where in experts do
not appear to have the information necessary to provide accurate opinions. On cross-examination
this lack of preparation was devastating to Mr. Chappell.

E. FAILURE TO PROPERLY PREPARE A LAY MITIGATION WITNESS

The defense called Benjamin Dean as a mitigation witness (15 ROA 3706). Mr. Dean
attended school with Mr. Chappel (15 ROA 3706). Not only did Mr. Dean grow up with Mr.
Chappell but he also knew Debra (15 ROA 3709). On direct examination, Mr. Dean was asked
about the couple’s relationship and he stated, “I didn’t see any problems with them...” (15 ROA
3708). However, on cross-examination Mr. Dean was severely impeached with his prior
affidavit. On cross-examination Mr. Dean was asked whether he believed Debra was controlling
and manipulating. Mr. Dean responded indicating he had never said that (15 ROA 3709). On
cross-examination Mr. Dean was asked whether Debra wanted to keep Mr. Chappell away from
his old friends. Mr. Dean denied saying that (15 ROA 3709). Mr. Dean denied ever stating that
Debra was verbally abusive to James. However, having denied making any of these statements
the prosecution then showed Mr. Dean his signed affidavit from March of 2003 (15 ROA 3709).
In the affidavit, Mr. Dean affirmed that Debra was controlling (15 ROA 3709). The affidavit
described Debra as manipulative and that she did not like his old friends (15 ROA 3709). The

affidavit stated that Debra was abusive (15 ROA 3709). Mr. Dean had no credible answer for
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those statements in front of the jury.

Obviously, penalty phase counsel did not properly pretrial Mr. Dean. The first portion of

2

3

4 | the pretrial should have been to review Mr. Dean’s prior affidavit. Furthermore, based on the

5 || direct examination of Mr. Dean it appears penalty phase counsel may have been unaware of Mr.
6 || Dean’s prior affidavit. This was a part of a larger pattern of the failure to prepare. This is

7 || conclusive evidence that counsel proceeded to trial on a day to day basis without properly

8 || preparing witnesses in an effort to spare Mr, Chappell’s life.

9 Mr. Chappell is entitled to a new penalty due to ineffective assistance of counsel.

10 | HI. MR.CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF PENALTY
PHASE TRIAL COUNSEL AND APPELLATE COUNSEL FOR FAILURE TO

11 OBJECT TO THE CUMULATIVE VICTIM IMPACT PANEL IN VIOLATION
OF THE FIFTH. SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO

12 THE UNITED STATES CONSTITUTION.

13 On March 15, 2007, defense counsel specifically objected to victim impact statements

14 || being provided by witnesses that are not family members. (14 ROA 3271-3273). In response, the
15 | district court permitted victim impact statements from people other than family members but

16 | specifically stated, “as I said yesterday, to the extent we get to something overly cumulative in

17 || this presentation, I'l]l cut it off” (14 ROA 3273). On appeal, appellate counsel argued that the

18 || district court erred by permitting the prosecution to introduce “excessive victim impact

19 || testimony” (Order of Affirmance pp. 18). Specifically, appellate counsel complained that non-

20 || family members provided extensive impact evidence and that the State had failed to include in

21 | the notice mandated by Supreme Court Rule 250(4)(D).

22 First, on appeal, the Nevada Supreme Court explained, “however, Chappell did not object

23 || on the grounds of insufficient notice and thus the second claim is reviewed for plain error

24 || effecting his substantial rights”. See, Archanian v. State, 122 Nev. 1019, 1031, 145 P.3d 1008,

25 || 1017 (2006)(Order of Affirmance pp. 18-19). The failure to trial penalty phase counsel to object
26 || mandated a higher standard of review on appeal. Trial penalty phase counsel was therefore
27 | ineffective for failing to object.

28 Additionally, appellate counsel failed to inform the Supreme Court that the victim impact
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Juror Questionnaire
Dear Prospective Juron:

You have been placed under oath. Please answer all questions truthfidly and completely,
as though the questions were being asked of you n open cowt. You may be asked additional
questions i open court during the jury selection process.

Some of the questions ask your opinions. Be honest and state them, I you need more
room on any question, use the margies or the next-to-last page, which has been lefl blank.

The purpose of this guestionnaire is {o help the court and the lawyers m thelr attenpt 10
select & fax and moparhial jury to hear this case. The answers provided by you in this documen
will be made avaslable to counsel for both the state and defense. Your answers may also become
part of the court’s permanent record, and may, therefore, be 2 public document.

A summary of the case allegations and the procedure to be followed in this case are noted
below. The fact that these allegations have besn made does not mean they are necessarily true,
The State has the burden of proving the allegations beyond a reasonable doubt.

Remenber, you must il owt the guestionnaire yourself, and when vou are finished, please
sign the oath on the {881 page and leave the questionnaire with & jury assistant,

Summary of Case

Om August 31, 1995, Deborab Panos was found dead m her trazler ar 839 North Nelhs,
f.as Vegas, She deed of multiple stab wounds, The next day, James Chappell, the father of
Deborah’s three children, was arrested and charged with murder with use of g deadly weapon and
other charges related fo the kithng. The media covered the crime, and My, Chappell’s arrest was
reporied.

Procedure
This 15 4 murder case where the State is seeking the death penalty.

After the jury is empanelied, the tigd will ocour. The ?mipme of the trial s to determine,
based on jegally presented evidence. if the State can prove the criminal charges beyvond a

AA00753



reasonable doult, Mr, Chappell s presumed innocent,

If the jury convicts Mr. Chappell of Murder m the First Degree. then the trial is followed
by a Penalty hearing where the jury would hear svidence related o punisheent. The jury would
determine the sentence, and would choose among the following: death a hife sentence m prison
with the possibility of parole; a life sentence i prison without the possitilty of parole: or a fixed
sentence of 50 vears with the possibiity of parole.

If the jury finds Mr. Chappéﬁ Wot Guilty, or finds him guiky of charges other than First
Dregree Murder, then no penalty hearing will ocenr. If My, Chappell is found guilty of charges
other than First Degree Murder, the Judge will sentence My, Chappell

The parties anticipate that the trial of this case could last two weeks; a possible penalty
bearing could last an additional week, All the trial and penalty proceedings in this case could last
a 1otal of three weeks.

i I}G you have any th{}zmim conserns, Or questions abowt this procedure;

T

W

»,,J’

20 Ave you familiar with this ci &7 Have you read media reports about 87 Do you know
Dieborah Panos or James Chappell? !

l'j-J

ot

F;-

&

2k

g

oo

oot

&

zi’“"""“‘

;-sz""’"

;%”

?-;-Z

"':“/’

ume

:;_3

i

..":gs.,,.ﬂ,

i3

;ﬁ

o

5

g
N
.
M

e e,
4, &gmf?l* Place of binth 1Y Marital Status ﬁ‘“‘f&‘f’i"”lm{
5, Children

¢ Sex  Educaton i}ccsi‘pamm

A ; - P
(a) < “TQCQﬂ T ’Y}‘w"’: oudl — fyr Sad e, - e[

(b | mi’“&ﬁ&u oS Kindfaadea™ ~ ¥Y Lﬁg_&ﬁ
(<) .;?éf‘%”f; ~‘ rsaety T MACST 4 AW
{d} |

8. Yo what part of the county do vou Hive? L@ 1 f*}f" k\

7. Highest educational grade completed 9‘3 i K%ﬁmgﬁgf@ﬁf "“3‘“@;

8. Any special schooling or tralnmg? ﬂ.@i |
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8. Any courses or traming i a legal Reld? { ’) O

& 10, Your occupgtion and relevant ﬁgms for the last ten years: iﬁ }“@d ‘{/Q {{ f?i
RM}'Q?’ ‘i{‘@f} - ké"@& Gy f\‘%‘"{"#\_ ”H\}“{-f{" o mgfe‘f{}&é»{&,_:} -

@ Heo Q06 CH(F 54( LM mugm‘ %.,,.{AQ & R F’?’?:;mfumws

11, What is your spouses’s am—upat

mh hav @ <:;30u:-,ﬁ ?
Ot maten Qlerk p ? oftice s

12, Have you ever been in bustness for yourself? If yes, please explam. N £

13, Ever been & supervisor or boss? If ves, explaw N {”‘%

14, Ever served in the nultary? If yes, please provide some detads. } \‘L O

i

‘; {§ AL 'z;i? i,_mm; S

0

16, Have vou ever changed rehgions? I so, why? Z\i{:} e

17, Any relatives who are judg ---ﬁrgaimm&yﬁ“? If ves, what is your relationship to them
and how ofisn do you talk 1o them? ‘ |

L)

18, Anyrelgly E:S,n law enforcement? If yes, what is vour relationship. and how ofien do
vou talk {0 them N :

@%Mu } U;xw 4G ok &f\m&uw}-&ﬁ# P, oF ’mm J@fguuiof«»
uw‘;ﬁ“ JaoAAre, UL J@‘U"s Fras Mngulsdeye oNSUA ¢t S)‘-is; o
20, Have you or any member of vour mmzhz ever had 2 Eim{i Q aiﬁohcs} pr&b§sm~’

i

21. Have you or any members of your family ever been arrested? I so. why? And whai

o o

s "
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GG 0T

happenad?
- Do you have any bias or fl feeling toward the police or the government or
pmsﬁanmrs as a result of any prior experience with law enforcement? N (Y

23, Have you of &gy one vou kuow been a victim of domestic violence? N {3

i AR

Opiniens, Eﬁi&&‘-&gtﬁg & Views

mal gust;{:# ;}*stem’gumﬂg“l 10 {__m% 13 § mxu

25. What do vou thiok of the & 15

*{\;‘ UYL s "')" LT WA m“
WA e (R glyss caned wzz’-ﬁ,xﬁiq L f} o j
26 What are your hobhiss and mierests? 4\;1{}{3;%%”\ ; & R*CJ;% \,“» , Q&H‘QLW ‘
4 ﬁﬁ-’@"@%‘“ m}siiw m‘-\ Q@k&mﬁ K | ‘:&

J

}l Do vou cousider vourself to be a leader pr iaiiwwez“gkﬂ a3 M Why? ’7‘ m %
A m M ;’”’?"*t\ OV omemel ‘;Z) A0l A0 aadrees

| 0 28, What doyou like to rmd> \ﬂﬁﬁwmg AT eﬁf{:&éﬁ«%— - L b £ -
R FAR S WY 4 &Uw ade - 8 )

What do you think of each of the llowing:

. 29 Defense attomeys S Ul od@ e 1
O P 1 |

. N 2 ;. .
30, Public Defeaders_ 1 ¥y UNSun G M ~Tie

31. State Proseawtors__ 4 ) ey Jo ot SR R

¥
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32, Federal Prosecutors, ‘”’1‘14“ Q{M Rﬁg‘ Y W

TTaddedqil

{3

: | |

& A Police offeers ; ~ LA B9 AR "33 i ‘J/{u OAN

< QU @*ﬁﬁﬁi (t ound L 5 %

SR} " N . " .
o T Todees L2 | "y ,m,p LIPS © wR AT |

JI{W A m%#}\&mnci&m

E\w ( *%z:ﬂg,a Wil

ial T

; ‘ﬂTht’: Death ?emlwv,.g ,5;5 & ‘E }‘w?%k_; ﬁ'@%& :‘,.,’g *‘u\ .‘
gj\i 9 K‘&"&J b{ﬂ'\uﬁj} -

_*i} '1" siaiemmt “An Ew:: fm“ an Byes” 54 I};@E}&MJ 5{3:% (AN h{,m.,i ?th

\,,.«M (A0 Qo Fii A AT DY
“%Z) | mgmemem: “You Shall Not Km\é"@\/ﬁ &iuf.g [Wip y

38. The statement: If a prosecutor has taken the trouble of bringing someoneto trial, |
then the person nmst be gl LY. { LQQ,‘}“M SR S A }@% AL {,mgﬁ ﬁ(
SO0 Gk ‘ e

38 T‘ staten ot A de imdam ma mmnai frial shsuid e rf:qmreé to pr%ve '*j; _
tnnocence:, M IO SRS SRR, hm D frlod S

i

40. The statement: The Death Penalty is appropriale I sowe cases, but not i others:

L

i i. i e
X Ofpo Rna,

41, The b’i tem& i‘}zﬂ Death Penalty is appropiate in all cases where somebody murders
smm@bﬁd}": £ Kriwd - T

42, The statement: A defendant’s background shogld be considered in decidmg whether
ar niot the death penalty s an appropriate punishment:_ M [}

43. The statement: The facts surrounding a killing, asd not the killer™s backgrownd, should
be the main consideration in determining punishment: ( f'ﬁ} :
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44, The stmement: Black ;:;ewie cause more orime than white peﬂpiev

[ AL AR= M

45, The statement: It's Ok f@r hiaci\ people and white peaple 1o {iate cach other and have

hildren together, D L dbto who el RETHN Y
AL T U ;f “ (Mn Y Jde L N

AN

46. The statement: It may be Ok for people of different races to date each mkmr tmi
would have a har tme dealing with my chdld dong i EadZes T AR, ¢ ‘

A e Lo wihe) et ‘HLL:M Neen o
‘{MW\}%W ﬁmxm * ;Lw QA

ot

47 w@m than mw&hmg, ¢lse, what should the attprneys |
dem;img mh@the? YU Shauié b& om the m@& ‘)LJL& ﬁ’./g

4
%&‘{2

ﬁf«“ ,;,

L]

48. Do you want to be on the jury? Why ves o %hvﬁﬁ i,é, 2

Nrﬂkhﬁm g hg A mmmmva ;aﬁ*‘f? ﬁm
melﬁ A0 S - bud- AN L U aby
A ITIES v X v, JL& 44 vy /}

49, 1f Mr. Chappell i convicted of first degree murder; and 2 penalty hearing is hei&
would you consider all four possible sentences, those being the death penalty, Tife without the
possibility of parole, ife with the possibility of parole, or a fixed term of 50 years with the

jala smmf parole

S

50. In your present state of mind, can you, if selected as a juror, consider equally all fous -
possible forms of pum&hmen‘( and select the one that you feel is the most appropriate ﬁmﬂmﬁnﬁ
@u the fm,ts and the faw?

Wl Ao kecee S 0oan + |

SL. If you helieved the evidence warranted the death penalty, could you personally vote to
impase the death penalty? cﬁ{}ﬁm‘}“ KNnoie . - o
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52. Are you 3 penaber of any prganization that advocates of opposes the wnposition of

the death gmaity‘?_y’f Fe;::? N

Explanation Area

Feel free to supplement any of vour prior answers, or ask any guestions which you may have,
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Oath

I swear or affirm that the responses given are true and sccurate to the best of my

O Igdee amd belsl >. 7 :

Wee &/ 0 ptel) 1025

" Signature

Admonition
You are rostructed not 1o discuss this questipnnaire or any aspect of this case with anyone,

mncluding other prospective jurors. You are further instructed not to view, read, or histen w any
media account of these proceedmgs,

PP ‘
A, Williarn Maupin, District Judge
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Juror Questionnaire

as though the questions Were bemg ask.e:cl of you in open cowt. You may be asked addivional

questions in open court during the jury selection process.

Same of the questions ask your opinions. Be honest and state them. If you need more

M o0 any question g the margmns or the next-1o-13 H.WbiCthSbEEﬂlﬁﬁblﬂ.ﬂk.

. . .
Brlamelirgel I OIS QeSO nRamT S 15 1O NEip ik T AL HIE Y Yo e TE S R 3RS rtt

0
w
. ¥

select a E and mpa) 1al jary 1o hear th %k, LIE LI WY L ) ovided by yvou m thas O CULICTLT

will be made available to counsel for both the state and defense. Yowr answers may aiso become

part of the court’s permanent record, and may, therefore, be 2 public documeént.

a surnmary of the case allegations and the procedure 1o be followed 1n this case are noted

behw_;[h&faﬂjhauhgsuﬂcgatlons have been made dnes not mean thev are pecessarily true.

R EmeoeT, you must i oul toc questionnare YOursed  and wieh Yol S THisned =15 5

sign the oath on the tast page and feave the questionnare with 2 jury assistant.

On August 31, 1995, Deborah Panos was found dead in her trailer at 839 North Nelhs,

Las Vegas. She died of muluple stab wounds. The next day, James Chappell, the father of

Deborah's three children, was arrested and charged with murder with use of a deadly weapon and

other charges related to the killmg. The media covered the crime, and Mr. Chappeli’s arrest was

remorted

4 ‘-FUJ L

Procedure

hig 16 3 murder case where the ' 'thadeathps-nalty

based on lega

—

F i Vo |

QO Ty fodn e
QJIALLIL)
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reasonable doubt. Mr. Chappell is presumed wmnocent.

If the jury convicts Mr. Chappell of Murder in the First Degree, then the tnal is followed

» & 113 NEATUIE WL L LG Y WOolld Ne - Oence rejiated

0 PUnsnmen | DE Y wWould

If the jury finds Mr. Chappell Not Gulty, or finds um gnley of charges other than First

Degree Murder, then no penalty hearmg will occur. If Mr. Chappell is found gty of charges

other than First Degree Murder, the Judge will sentence Mr. Chappell.

L0
2
Questions About You
— =, o il Y e .
3. Yourtullmame—/ , v S/ &f e /irf 7~ Race (A
4 Aved ¥ Place of birth / /L &~ 1.5 Marital Status J/V:)
5. Children &/
A pe Py i-:ii ‘ Uparion
@ 2L AML/D HScheot SecruvAr¥
D D7 M ook ol HiGh Ao o O VRV R
(€) Ny F JO'TUHrgd = Houvse Wil
d i £ 9 A S b oos A
(d) 4 25 7 ¥y, £ o v’_ﬁr
. In what part of the county do vo 7 - &.S 1
gugisy = L 2 1 atl CH ¥ F—-_— [y a4 ¥ =
- - v,

8. Any special schooling or traiming” ()

L

Fal o BVt Vola Vi
AQJI AL L0
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F I

3. Any courses or training in a legal field? ¢ O

10. Your occupation and relevant duties for the last ten yca.rs:c oS Jr{/ C:—ZI oA

- p—
/ ¥y £/ J =0 o J - » A) s Wi Flo o
L g ¥ ! p '

[T, Whar 15 yOUI Spouses s Oceupation, if you bave a spouse’

Yo s Wi r e

12. Have you ever been in busmess for yourself? If yes, please explain. /(T

15, Do you 1g7] 1ce5”? | i ?

X w Tl el

ViV
L W ]

Lq:l
p
=
-

I'6. Have you ever changed religions’ If 59, W

% ; BC WO Are qoes OF AtTIOrne " . A 00 /) Fidt10nsom 10 1Nerm

18. Anyrelatives m law enforcement? If yes, what is your relationship, and how oftendo

you talk 1o them ide

- - 4 ] _ i
AU Aave youI Ol 1Y " ] 1 VUL [Ty Vi Ilili-'lll:_l ( LRI L LA LIl
Vil

21. Have you or any members of your family ever been arrested? If so. why? And what

-
-

i |

Q TN LT
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bappened? /27

{1}
I~

23, Have you or any one you know been a victim of domestic ﬁulence‘?}/@

24. Have you or any on¢ you know been 3 fected by domestic violence? How?

2 ? 3

27. Do you consider yourself 1o be a leader or a follower?.£ © QA= » Why?
LCFE 7 rag M s BTN/

s,

28, Whatdo youliketoread? J o v C 7y by o €
= =t b~ S WY P ol [ 4 N 8 )

A il

hiat do you think of each of the following:

P

I8N . N — .
29. Defense attorneys /-G L./ S fH HorvT ‘re CASO

30, Public Defenders ‘?
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—
¥
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o b (= § €

QTN LTAQ
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32, Federal Prosecutors

36. The statememnt; “An Eye for an Eve:”__A/7)

37. The statement: “You Shall Not Kill:” v <
= =T

39. The statement: A defendant m a criminal trial should be rf:quu-ed to prove his

imnocence:_A'o7 Trero L O Wil n's clab

A M= o SE L e e Tioneh Tia : . o = b

L Ll ] NELwYEY A ] L/ ¥ inim (gt 31 SULE d5€%y, DU O I OTtOers:
f g o
P T

41. The statement: The Death Penalry is appropriate in 2
DmenQay: _‘. : 3 = r
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Y W] e ST T H 1} Ll

42, The statement: A defevdant’s background should be considered in deciding whether

or not the death penalty is an appropriate punishment: ZJ& ;5 » ird S AN T herc

P EIR ALAUNG JF 17 Shovdd be (Sed —

43, The Stﬂ[EmEﬂt The facts surrounding 3
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= 44, The statement; Black people cause more crime than white people:
[} '
2 VS
[ |
=
— I nestatement: Ok forblack people ard-whnte people to date each othe dhave
children together. e &

47. More than anythng else, what should the attorneys in this case know about you in
dec1dmg whether you should be on the jury: .7~ 4 7 ,4/’;3 7 Pred (eQe’ S

o fofa%@%&ﬁgéé’ﬁ

48, Do you want to be on the jury’ y yes of Whyno? /S,
V= frcﬂ,é_,p_ﬁ)_ciﬂ_}@ o SAice Axd Seo
cl w7 Cen 78 O

Al A = e ry ey
. Ll .

would you consider all four possible sentence . those betng the death penalty, life without th
possibility of parote, iife with the possibility of parole, or a fixed term of 50 years with the

possibility of parole
Ll W ThaovTl 7The Lossihili1TV Ok Porlaly

50. In your present state of mund. can you. if selected as a juror. consider equally all four

51. If you believed the evidence warranted the death penalty, could you personally vote to
impose the death penalty? V'@ <

G‘h
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AQJILALL3DU
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"; 52. Are you a member of any organization that advocates or opposes the imposiion of
Z. the death penalty? - _sTo
o Explanation Area

Tee 10 Aplement any o DUr pricT an or ask anvy question which you may have,

i |

QT
AJILA L
AA00768

Z
201



Lt

£JA0e-TT=ad4e4]

A

You are mstructed not to discuss this questionnaire or any aspect of this case with anyone,

meludmg other prospective jurors, You are further instructed not to view, read, or listen to any

media account of these proceedings.
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Juror Questionnaire

Dear Prospective Juron

You have been placed under oath. Please answer all questions sruthfully and completely,
as though the questons wers being asked of you in open court. You may be asked addiional
guestions in open court during the jury selection process.

Some of the guestions ask your opisions, Be honest and state thero. I you need more
rpom On any question, use the marging or the next-to-1ast page, which has been left blank.

The purpose of this questionnaire is Yo help the count and the lawyers m thetr atiempt 10
select 2 fair and fropartial jury to hear this case. The answers provided by you in this document
will be made available to counsel for both the state and defense. Your answers may also become
part of the court’s permanent record, and may, therefore, be a nublic document.

A sumraary of the case allegations and the procedure to be followed in this case are noted
helow. The fact that thess allegations have been made does not mean they are necessarily true.
The State has the burden of proving the sliegations beyond 2 regsonable doubt,

Remember, vou must Al out the questionnaire yourself, and when you are fimshed, piease
sign the path on the Jast page and leave the questionnaire with a jury assistant.

Summary of Case

On August 31, 1995, Deborah Panos was found dead in her trailer at 839 North Nells,
Las Vegas. She died of multiple stab wounds. The next day, James Chappell, the father of
Sehorat’s three children, was arrested and charged with nwrder with use of @ deadly weapon and
other charges related to the killing. The media covered the crme, and M. Chappell’s arrest was
reported.

Procedure
This is & murder case where the State is seeking the death penalty,

After the jury is empanefled, the trial will cocwr.  The purpose of the irial 15 to determine,
‘based on legally presented evidence, if the State can prove the crimmnal charges bayord a

AA00771
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reasonable doubt, Mr. Chappell s presumed mwocent.

| If the jury convicts Mr. Chappell of Murder in the First Degree, then the trial 15 followed
by & Penalty hearing where the oy would hear evidence related to pumishment. The jury would
determine the semtence, and would choose among the follewing: deathy; a life semence in prison
with the possibility of parole: a life sentence in prison without the possibility of parole: or 8 fixed
sentence of 50 years with the possibidity of parole.

if the pury finds Mr. Chappell Not Guidlty, or finds him gutity of charges other than First
Degree Murder, then no penally hearing will poour. I My, Chappell is found gwilty of charges
ather than First Degree Murder, the Judge will sentence Mr. Chappell

The partics anticipate that the trial of this case could last twe weeks; a possible penalty
hearing conld last an additional week, All the trial and penalty proceedings 1 this case could last
a total of three weeks.

1. Do vou have aoy thoughts, concerns, of questions about this procedure:

2. Are vou famdliar with this case? Have vou read media reports about 87 Do you know
Dieborah Panas or James Chappell? OO

(Juestions About You

A

4 Age N\ Place of birth_\€ &S Marital Stavus Yaxniech.

3

O Race Rockrecn Suepean

§. Children

Age Sex  Eduwcation  Occupation
%'\-«

&. in what part of the county do you bve? SRR

i

. Highest educational grade corapleted AR ;S\%QQQ S

&. Auy special schoolng or raming? -
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9. Any courses o travung w2 egal feld? Ui

TTaddeqnl

}{} ~Your accupation and relevant duties for the iaat ien {:*s:am
] 3 COEOCLAS \?‘x\mﬁwwm\}z Peeilank 7 ooy 0
g Tolene Sudect™ :
o
f’E 11, What 15 vour spouses’s occupation, if vou have a spouse?
b __ SHOdeck

12, Have vou ever besn in busimess for yourself? If yes, please explam.

D

13. Ever been a supervisor or boss? If yes, explain. {185, L ouxeeolid Shate
‘11“{3%; OSSN ORE Q?@t}*mfi%

14, Ever sarwﬁ m the military? I ves, please provide some detads. DO

15, Do you attend religious services? If ves, what church or service, and how often?

OEs DS ey

16, Have you ever changed religions? s, whv? T

17. Any relatives who are judges or attommeys? If ves, what s your re’i&ti@ﬂship 10 tﬁem
- and how often do yop talk to them?_{¢5, | "\;u RS TR AT B TATA ARSI TR A LA L
A Eee OAYY LS00 DRee Qv\:@\m Lt e, §

18, Any relatives n low enforcement? If ves, what 15 your relationship, and how often do
you talk o them VO

19, Ever heen a juror before? 1 ves, what did you think of the experience? 00

3. Have you or any member of your family ever had & drag or alegho! problem?

21, Have vou or any members of your fanily ever been arvested? I so. why? And what

3
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happened? T4 = “w}vmx* g God e Roxopy Nue aceses Sor
Qoo 3 CAT -~ e \ofs, o Sack  Yeressessdon MY Nad

3 & . Y N K
ﬁz\ﬁ;x’}m@w SCOORDLALCD ~ SNE_ Sranes e Arotne .

22, Do you have any bias or il feeling toward the police or the government of
prosecutors as a result of any prior experience with law enforcement? 1O

2
3
£
p
o
e
3
o
3
—
*é%
w
o
£
e
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=
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i
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{5
&3
b5,
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g
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%
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24. Have vou or any one you know been affected by domestic violence? How!
% e

Opinions, Interests, & Views

35, What do vou think of the criminal justice system? Y Aoy \Y\ NOL RO FOock, W

2\ -%f;xim% winah Xoe. Weda feporis. i (Ruhatly & Wille  Siathed.

rildt are your hobbies and interests? "it'i&i%m DeeAls ‘{3":} b Xﬁi‘*:lﬂ{lﬁ\ a@t «u‘\

T\‘“ﬂa:me,% RSN G

. B yon consider yourself to be g lﬁad&r or g folipwer” . Why? _
X 5&%\@% \ A A widact deader 8 1Ne siomlion oRtiathe, b,

28, What do you Hke to read? TN0A._SA0C o AR TRA S N

e

What do vou think of each of the following:

2%, Defense attorneys Nk Foed %\Q \"3;\&."\13&

ortsaged mwig“\ gﬁ\”‘?\

30, Public Dafenders T0GRL Y\ w,,& AN \)wﬁ\&‘%u i&;\: ﬁ:?m T (e M SRR

31. State Prosecutors L0k

Loy e, EDAd, Sockisugd. fratlil on
b Y

TN
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32, Federal Prosecutors inat Thed i AN OraDEr Todiaued oy H\ L M‘Z \
} Rl %

=

33. Police officers "TORL N1aue 3 DATQ. AN 3 e ARGt (R

8 AP A B T e ' REPAPTRr T
o T e e e

34, Jadges TI0AL AR \,u AR Teacsy o *\dm\ca e s

AR ey e e e

3 "'i"he Death ?maiw e v \\;: ‘(}‘s\gm AN "Q‘m{*«h\w Sy et ﬁb&i@"&

5.
A0, O :aui 2 A 453;:‘2 L O \‘v W“im Qf‘i_wi& S O aSEA

38, The staiemmt “An Eve foran Evel” 3@«;‘ Vo \:%:, \e&é @.\\ﬁﬂ“ Som S
804\t Tk

e

37, The $memmt “You Shall Not K™ x @w "’“x ti‘i..i\ “*ﬁ“m{{\ﬁ \*{ g,:%:fjs_ Dk L
“\i:‘i“t VOt e ‘“j{"‘;\‘%“:; SO Ane Q{'\'\f sp  Ch =S AeRona e Ine adevas

o ORI L O “i*{”& ks‘iﬁw\: e *La\

38, The sigtement: If g prosecutor has taken the trouble of b’fmg*ﬂﬁ‘ someone ¢ tnal,
then the person must be guilty. W38, W@ade QLA T Grpean, DRS00

39. The %tat@mmt A defendant ta 2 criminal trial ahc»um be required o ;az‘aw his
mnocence: Treis om0 Durden o ";;Sﬁvﬁg\ N
TOE LXSsendae. '

44, Tm statement: The Death Penalty i dppii}pﬂﬁtfﬁ in some cases, but not i others:
‘\w*& Sdac Do ) Sonk P e (he Aeatn Qeoall |
“eodd B ’n%’m\«g% N \\\%i:«z L0 . _ o

41. The statement: The Death Penalty is appropriate in all cases where somebody murders
somebody: ™ U oO
Y.

42, The statement; A defendant’s background &hmi@ be mnﬁﬁex ed i deciding whether
or pot the death pesaily 1S an appropriate pumshment. \Q_g‘g\ \‘m ok el 3\\@4
~ S, -~ v ey AT
conhRiane. BCLe MWDy N oo W:’ad‘ne,

43, The 5t&t@ment The facts surrounding & kﬁiﬁAg and not the k';} ler's background, should
he the main consideration I deteunining punishment’ Pnecinke! e
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a The statement: Black people cause more crime than white people:
(2 *W\%: WS \{tﬁ,\ Qo S k“f\\*ﬂ- — ks A0 V0N
;s N %
o 45. The stat&znem I's Ok for black peapifz and white pmpi& to date gach other and have <

- children t@gﬁiﬁﬁﬁf‘ ‘-:}\_:} NN, Q\ '{\gm % \i‘\%%\{\ e y J@,}Q e \:}Q%\?KXQJ
Ocrees &0 Aate O TNACTULInais 3 dsoens @&mm@
PaER DRERE el el 5 .

46. The statement: It may be Ok for people of different races to date each Gﬁ}ﬁf bt §
wonld have 3 hard time dealing with my child dotng it TIRE s oad R P
ReR AT S R

47. More than am*thmg gise, what sheu}d the attorneys i this case know gbout you n
deciding whether you should be on the jurw otk terAse LU AR
1eA DA Anesih HEAn. L CRNE_ 6 e ndee OF \mm\
A0 CORCNEROT

48, D@ you want 1o be on the jury? Why yes or Whyso? SYRQ. N\
R N woad e M\ﬁwﬂ{\m A =N 1R NNesens,
U ACCD

40, If Mr. Chappell is convicted of first degree murder, and a penalty hearing 1 held,
would you consider all four possible sentences, those being the death penslty, life without the
nossibility of parole, ife with the possibility of parole, or 3 fixed term of 30 vears with the
possibility of parole

e

50. In your present state of mind, can you, if selected as 2 juror, consider equally all four
possible forms of punishment and select the one that you feel s the most appropriate depending
wpon the facts and the law?!

(R YA
L

..... . )
»

B S T i R A S
Togrs o e

51, If you believed the evidence warranted the death penaity, could you persomally vote 1o o
mmpose the death penalty? AN e Calo) M‘&“@Z\:\ R}:E’_%J s
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$1. Are you & member of any organization that advocates or opposes the imposition of

the death pemalty? 0%

Explanation Area

Feel free to supplement any of your prior answers, or ask any questions which you reay have.

~}
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i sw&%?é‘r aftirm that the responses given are true and accurate to the best ol my
knowledge and l;éeuei ,-«v ~
H

} E
ﬁ&ﬂ Lﬁm«\& 36% ‘,_ @}ﬁi‘m
Signature | (\‘5 Dae

Admonition

| ~ You are mstructed not to discuss this questionnaire or any aspect of this case with anyone,
meluding other prospective jurors. You are further instructed not to view, read, or listen 1o any
‘media account of these proceedings.

A. Williao Maupin, T }udge
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Badge # 4/73
D¢/ LOSS5 IF_

Juror Questionnaire

T!T'QI‘:

geeeﬂiﬁﬁ TTodden
:

You have been placed under oath. Please answer all questions truthfully and completely,

as thou the uestions were beme asked of ou In open court. You may be ask

Some of the questions ask your opinions. Be honest and state them. If you need more
TOOm On any question, use the margins or the next-to-last page, which has been Ieft blank.

’I'he purpose of th1s questxonnatre 15 t0 help the court and the lawyers m thexr attempt to

vill be made available ; > state 2 eTISE answers may also become
part of the court’s permanent record, and may, therefore be a pubhc document.

A summary of the case alleg : - edure to be - . ~ a
below. The fact that these allegations have been made does not mean they are necessanly true.
The State has the burden of proving the allegations beyond a reasonable doubt.

Remember, you must fill out the questionnaire yourself, and when you are finished, please
sign the oath on the last page and leave the questionnaire with a jury assistant.

Summary of Case

?

Las Vegas She died of multtple stab wounds The next day James Chappell the father of
Deborah'’s three children, was arrested and charged with murder with use of a deadly weapon and

other charges related to the killmg. The media covered the crime, and Mr. Chappell’s arrest was
reported.

Procedure

¥

This 1s 2 murder case where the State is seeking the death penalty. ’m

After the jury 1s empanelied, the trial will occur.  The purpose of the trial is to determine,
based on legally presented evidence. if the State can prove the criminal charges beyond a

AA00780



KN

—
L=

o
% reasonable doubt. Mr. Chappell is presumed innocent.
g
I : : . . L
Wﬁﬁmﬁ j . Chappell of Murder i the First Degree. then the tnal s followed
a by a Penalty heaning where the jury would hear evidence related to punishment. The jury would
ﬁ determine the sentence, and would choose among the followmg death: a life sentence in prison
llll._!__ Il.'.'_‘_‘_!'_!_'_lllli nan_ g‘_ui_g__ O DATOIE: OT 4 NYaq
]
[
-]
(o

If the jury finds Mr. Chappell Not Guilty. or finds him guilty of charges other than First

Degree Murder, then no penalty hearing will occur. If Mr. Chappell is found guilty of charges
other than First Degree Murder, the Judge will sentence Mr. Chappell.

The parties anticipate that the trial of this case could tast two weeks; a possible penalty
hearmg could last an additional week. All the tnal and penalty proceedmgs m this case could last
a total of three weeks.

1
1

Are you familiar with this case? Have you read media reports about it? Do you know

.
-
w—w—

4. Age DT Place of birth  C.A4, Marital Status_ S /vy /&7
5.<Children—
Age Sex Education  Occupation
(a)
(D)
(c)
(d)

'T ) T .
il .

N e

g b .

6. In what part of the county do you live? £s S Vegts NV, St

I
|

1

|

- . 1 1 4 3
7. Highest educational grade coopigied f A

8. Any special schooling or traming?

AA00781
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9. Any courses or traming in a legal field?

:
3

[0. Your occupation and rmﬁmmﬁ—
U S AN /:S'Ub'C-tR / SOURD £ (o,

SRFUAT §eE 3

11. What is your spouses’s occupation. if you have a spouse?

mmpr—— )

PRI D ARG D WA R4

TLOOOId>D TT=2dden

12. Have you ever been in business for yourself? If yes, please explain.
Se/F Employerd A7usciadd -

[3. Ever been a supervisor of boss? If yes, eXplain.
KM ) L€4D€ll_

e details

15. Do you attend religious services? If yes, what church or service, and how often?
'——\

—~

16. Have you ever changed religions? If so, why?
o —————

—g‘“

17. Any relatives who are judges or attorneys? If yes, what is your relationship to them
and how often do you talk to them? ——_

B

o ———

: . ves i 9 is your relationship. and how often do
| you talk to them_ "~

o~

19. Ever been a juror before? If yes, what did you think of the experience?

\

—T

70. Have you Of any membe
T——

\

21. Have you or any members of your family ever been arrested? If so, why? And what

{ I

3

AA00782



KN

—
L=

i
3
8
2
O
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e

o TTaddelg

22. Do you have any bias or ill feeling toward the police or the government ot

01 an atuln alaniule AN 1aw Cili)) [11C1] ? /

Bl ] s TR SUTRLIRTL SRR TR PR D

L0000

23. Have you or any one you know been a victim of domestic violence? A0

24 Have you or any one you know been affected by domestic violence? How?

Opinions, Interests, & Views

25 Whatdo you think of the criminal justice system? 7~ >0/ Lt

ol ABT /]

26. What are your hobbies and interests? _zosic /Spve w9y

27. Y YOu LUl T VOUrseis to pe a 1eader or d 10LOwWE
T Like T Ak ~2Y (DON  DESCIOVS

28. What do you like to read? _2#<G, 2> AnD 140 LS

What do you think of each of the following:

e

29. Defense attorneys 2%, T Do

B SRR

30. Public Defenders = Dl
31. State Prosecutors Z DoVl _

L(.

AA00783



KN

—
L=

W s
i
o
0 __ S |
- 32. Federal Prosecutors__ 24 Do/l
=
(2
ﬁ . m———r ?

- d 33 Police officers T DT
= ‘ =
5 | ,
-
-
) 34. Judges T Dol

35. The Death Penalty = Aayewl o OPinoN 4( /IS Time

36. The statement: “An Eye for an Eye:” STop 2

37. The statement: “You Shall Not Kill:" /o A Pl fecT eRID

3%. The statement: If a prosecutor has taken the trouble of bringing someone to tnal,
then the person must be guilty. >/~ Coolge JAdTS Ao a4 TRus ST = Tt ST

39, The statement: A defendant in a criminal trial should be required to prove his

ol Nl Bl

mpnocence: Are Ja W1 & COSi R ﬁ/

40. The statement: The Death Penalty is appropriate i some cases, but not mothers:

AAYRE SO

41 The statement: The Death Penalty is appropriate in all cases where somebody murders

somebody: el Aetisobil \/

47 The statement: 2

43 : ing a killing, and not the killer’s background, should

be the mai'n consideration in determining punishment: 4/ | FacTs sHovld BE CousidelD

&«
LY
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44. The statement: Black people cause more crime than white people:

Stepll?

| ji i AR TR

P LTI A P

FTLOOODD TT=ddel

45. The statement: It’s Ok for black people and white people to date each other and have

children together. /€S 1 Do /40

46. The statement: It may be Ok for people of different races to date eact other. but i
would have a hard time dealing with my child dong it:_ Do wr o< Clebe s /4DED

47. More than anything else, what should the attorneys in this case know about you in
deciding whether you should be on the jury: T .» Jusi_ ¢ Pefsol) Like™
Uty ONe” E8Se

48. Deygummgbe the jury? Why yes or Whvﬁ L ,#Luc | -
A 2T OF LUOP\LT @./9 480D L-I?T(g 7)ate” V
Rigal” Alowd :

would you consider all four possit being
possibility of parole, life with the possxblhty of parole ora ﬁxed term of 50 years wﬁh the

possibility of parole

SvRe "

50. In your present state of mmd can you if selected asa Juror consider equally all four

PO ssib
upon the facts and the law?

51 If you believed the evidence warranted the death penalty, could you personally vote to

LI S

impose the death penalty? Ves

/
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& 52. Are you a member of any organization that advocates or opposes the I0position ot

o the death penalty?

-

& Explanation Area |
o :
= 1 . . E
= Feel free to supplement any of your prior answers, Or ask any qummrmctryowmﬂyﬂaave—r
5
£

B R
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o Oath
. :
~ Q I swear or affirm that the responses given are true and accurate to the best of my
> knowledge and belief. ) :
3 3 _ =
(- : B
3 W’J /O / 2 / 76
W—W/ /)([ e " Date
= . ‘/ Aty

Admonition

You are instructed not to discuss this questionnaire or any aspect of this case with anyone,

including other prospective jurors. You are further instructed not to view, read, or listen to any

media account of these proceedings
(o

A. William Maupm, District Judge

B

-
-
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12
13
14
15
16
17
18
19
20
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22
23
24
25
26
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STEWART L. BELL A
DISTRICT ATTORNEY Mar ¢ 8 \

Nevada Bar #000477 18 AN '35

200 S. Third Street D,

LasV Nevada 89155 o
(702) 455-4711

Attorney for Plaintiff TRy
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-vs- ) Case No. C131341
) Dept. No. VII
JAMES MONTELL CHAPPELL, ; Docket P
#1212860
3
Defendant. ;
)

NOTICE OF MOTION AND MOTION TO
ADMIT EVIDENCE OF OTHER CRIMES, WRONGS OR BAD ACTS
DATE OF HEARING: 5-22-96
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through ABBI
SILVER, Deputy District Attorney, and files this Notice of Motion and Motion to Admit Evidence of
Other Crimes, Wrongs or Bad Acts.

This Motion is made and based upon all the papers and pleadings on file herein, the attached
points and authorities in support hereof, and oral argument at the time of hearing, if deemed necessary
by this Honorable Court.

/11
11/
/11

reEil )
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring

the foregoing motion on for setting before the above entitled Court, in Department VII thereof, on
Wednesday, the 22nd day of May, 1996, at the hour of 9:00 o'clock a.m., or as soon thereafter as counsel

may be heard. h\/l/\_/
DATED this A_ day of May, 1996.

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

Deputy District Attorney
Nevada Bar #003813

Lisa Duran testified that she was Debra Panos’ (the 26 year old victim) friend through their
employment at GE Capitol. (PHT 38,39). Duran testified that Debra lived in Las Vegas for
approximately a year prior to her demise. (PHT 39) Duran was aware that the victim and the Defendant
had an “on again, off again” boyfriend-girlfriend relationship for a period of ten (10) years prior to the
victim’s murder. (PHT 39) However, prior to Debra’s murder, the victim had broken up with the
Defendant for good. (PHT 39) The Defendant and the victim had three children together, and on August
31, 1995, they were approximately three (3), five (5) and seven (7) years old, respectively, (PHT 43)

Prior to her demise, Debra had told Duran that her relationship with the Defendant was over, she
no longer wanted him in her life, and after he was released from jail, she wanted to send him back to his
home in Mississippi. (PHT 76)

Duran described the physical abuse the victim sustained by the Defendant in the year prior to her
murder. Specifically, several weeks before Christmas of 1994, Duran observed both the Defendant and
the victim in a car. (PHT 40) The Defendant was yelling at Debra and she was crying. (PHT 41) The
Defendant continued to yell at Debra and then he hit Debra in her face with an open hand. (PHT 41)

Additionally, around Christmas of 1994, Debra came into work with a broken nose. (PHT 42)

-2-
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Although Duran did not have personal knowledge of what caused Debra’s injuries, University Medical
Center Records confirm that on January 9, 1995, Debra Panos was seen in the emergency room at
University Medical Center after being transported via Mercy Ambulance. Debra complained of pain to
her head and face after an assault. Specifically, Debra stated that she was punched in the face and nose
several times by her boyfriend. Debra told doctors that her boyfriend often beats her, but never like this.
Debra sustained injuries such as a fractured nose and several lacerations on the right eyebrow and nose.
The Defendant was arrested for the battery on January 9, 1995.

Duran testified that she met the Defendant at the end of May of 1995 during Memorial Day
weekend. (PHT 42) Also, that Debra and the children stayed with her at her apartment until the
Defendant calied for Debra and she returned home. (PHT 45) Duran recounted that she received
approximately seven (7) telephone calls where the Defendant called her or Debra’s residence. (PHT 46)
Specifically, on one occasion, Duran was watching the children and the Defendant called from jail
adamantly requesting to know where Debra was. (PHT 47) The Defendant said, “I want to know what
other nigger she’s laying undemeath.” (PHT 47) The Defendant warned Duran, “You tell Debbie, when
she gets home that 1 called and that when I get out, she’s not going to have any friends.” (PHT 48)

Another time, the Defendant called and was upset because Debra had not gone to visit him at jail,
she was not writing him letters, and she was not accepting his calls. (PHT 48) The Defendant told Duran,
“If he couldn’t have Debra, that nobody else could, and when he got out, she wasn’t going to have any
fnends; she wouldn’t be able to go anywhere, and he’d make sure of that.” (PHT 48)

Duran testified that on the afternoon of August 31, 1995, she was driving over to Debra’s house
to retrieve some of her belongings since she had stayed with Debra the week before. (PHT 49,50) At
approximately 1:30 to 1:45 p.m. she entered Debra’s trailer park and as she was driving towards Debra’s
residence, she saw the Defendant driving Debra’s car, with a bicycle hanging out the back of the trunk.
(PHT 51,52) Duran was aware that the Defendant used a bicycle for transportation. (PHT 52)

When Duran went to Debra’s residence, nobody answered, but Duran could hear the TV and air
conditioner running. (PHT 54) After several attempts to locate Debra, Duran noticed the back bedroom
window was off track and became concerned for Debra’s safety. (PHT 56). As a result, Duran contacted
the police. Ultimately, the police made entry into Debra’s trailer through the bedroom window and found
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Debra’s body in a pool of blood, lying by a knife, and her home was ransacked. (PHT 58).

Significantly, Duran did not notice any bruises or lacerations to Debra’s face and body on August
31, 1995 at 8:00 a.m., just hours before the Defendant was seen driving her vehicle from her residence
and prior to her body being discovered by the police. (PHT 63).

Bill Duffy testified that on August 31, 1995, he was a Unit Manager supervising probationers at
the Department of Parole and Probation. (PHT 27). On that date, Duffy received a call from City
Detention that the Defendant was being released from City Jail. (PHT 28). As a result, Duffy had two
officers go to pick the Defendant up and bring him back to his office, since he was on probation for a
gross misdemeanor. (PHT 28,29). Duffy personally interviewed the Defendant at 10:00 a.m. on August
31, 1995. (PHT 30).

At the conclusion of the interview, Duffy agreed to release the Defendant so that he could go to
a drug program and enroll. (PHT 31). The Defendant was to report back to Duffy’s office within three
(3) hours, at approximately 1:00 p.m. (PHT 31). The Defendant never did return,

Dr. Green, the pathologist, testified that he conducted an autopsy on the body of Debra Panos
on September 1, 1995. (PHT 6). Dr. Green's external significant findings consisted of distinguishing
thirteen (13) different penetrating stab wounds to Debra’s body, along with multiple, recent-appearing
bruises or contusions. (PHT 7). Specifically, the stab wounds which did the most damage consisted of’
one (1) stab wound penetrating the jugular vein on the right side of the neck; one (1) stab wound
puncturing the carotid artery in the neck; and one (1) stab wound into the lung, rib and back. (PHT 8).
Four (4) of the wounds in the neck actually hit the spine and penetrated into the bone of the spinal
column. (PHT 9).

Most significant to this motion, Dr. Green found Debra’s face was covered with contusions
(bruises) and abrasions (scrapes). (PHT 9). These bruises covered her forehead, cheekbones, jaw, as
well as on the shoulders, right hand and wrist. Dr. Green testified that all of these bruises were “recent”,
meaning less than a day old prior to her demise. (PHT 10). Thus, these bruises and contusions on
Debra’s body were placed there on the day of her death, and after Duran saw the victim that morning at
approximately 8:00 a.m.. (PHT 11).

Dr. Green testified that these injuries would have been caused by blunt trauma consistent with a
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fist hitting Debra in the face. (PHT 11).

Finally, Dr. Green opined that the manner of death to Debra Panos was a homicide and that the
cause of death was the result of multiple stab wounds of the neck and chest. (PHT 18).

Las Vegas Metropolitan Police Department reports show that on June 1, 1995, JUST THREE
{3) MONTHS PRIOR TO HER MURDER, Debra Panos reported to police the Defendant had battered
her during a domestic dispute. Specifically, Debra told police that the Defendant was yelling at her after
he found a piece of paper with a strange phone number on it, as he was jealous. The Defendant pushed
Debra down on the bed in their trailer, and pinned her down using his knees on her arms. The Defendant
thereafter pulled out a knife and began threatening her with the knife until a friend knocked on the door.

On February 23, 1994, while living together in Tucson, Arizona, Debra Panos reported to the
police she had been a victim of domestic violence at the hands of this Defendant. Debra told the police
that the Defendant knocked her to the floor after he saw Debra crying because the Defendant had sold
the children’s furniture. Debra stated that when she tried to get up from the floor, the Defendant began
kicking her in the legs. Debra was able to get herself and her children into the car and immediately
contacted police. The Defendant was then taken into custody and booked for domestic assault.
Currently, there is no disposition to this case, as the Defendant failed to appear, a bench warrant for his

arrest is currently in effect.
Currently, the State moves this Honorable Court for an order permitting the State to introduce
evidence of prior crimes, wrongs, or bad acts in its Case in Chief, specifically:
1. Lisa Duran’s observations of the Defendant beating Debra Panos in the face while yelling
at her.
2, University Medical Center records and testimony of Debra Panos’ broken nose of January
9, 1995, as a result of the Defendant battering Debra Panos.
3. Domestic battery of June I, 1995 where the Defendant threatened Debra with a knife,

which resulted in his conviction, incarceration and release within two (2) hours of her
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murder.

4. Domestic battery of February 23, 1994 in Tucson, Arizona.
LAW
L
THE STATE SHOULD BE ALLOWED TO PRESENT EVIDENCE OF
OTHER BAD ACTS IN ITS CASE-IN-CHIEF

NRS 48.045(2) provides:

Ewdmcéofothercnnm,wrongsoractsnsnot

admissible to prove the character of a person in order to

show that he acted in conformity therewith. It may,
however, be admissible for other purposes, such as

Do g o s o b o o

The decision to admit or exclude evidence, lies within the discretion of the court. And such a
decision will not be reversed absent manifest error. Kazalyn v. State, 108 Nev. 67, 825 P.2d 578 (1992),
Halbower v, State, 93 Nev. 212, 562 P.2d 485 (1977).

The Nevada Supreme Court has held that prior bad acts are admissible under NRS 48.045(2) in
DOMESTIC MURDER cases. In Hogan v, State, 103 Nev. 23 (1987), the Supreme Court of Nevada
upheld a District Court’s granting of a motion for other bad acts. In Hogan, the defendant shot and killed
his girifriend. The defendant was convicted of Murder With Use of a Deadly Weapon and sentenced to
DEATH.

In Hogan, the District Court allowed the State to present evidence that the defendant, several
days before the murder, had thrown his girlfriend to the ground. The Nevada Supreme Court held that
“this evidence was evidence of ‘other acts,” admissible under NRS 48.045(2) to demonstrate ill-will as
a motive for the crime.” Id Further, the Court found that threats made by the defendant to the victim
prior to the murder were also properly admitted under the “Excited Utterance” exception to the Hearsay
Rule under NRS 51.095. [d.

California has also recognized the value of a defendant’s prior domestic violence against a murder
victim in DOMESTIC HOMICIDE cases. In Pegple v. Linkenaugher, 32 Cal App.4th 1603, 38
Cal Rptr. 868 (1995), the prosecution’s theory was that the defendant premeditated murder by torturing
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and strangling his wife which was the culmination of marital discord, jealousy, and domestic violence.
The prosecution sought to admit four (4) types of evidence of marital discord and assaults as they
were relevant as to the defendant’s intent, motive and identity. First, two friends of the victim testified
that they saw bruises on the victim’s face, neck, and arms in 1990, 1991, and 1992, prior to her death
in 1993. Second, two witnesses at a restaurant testified that the defendant battered the victim at a
Denny’s restaurant sometime prior to the murder, and the victim’s doctor testified that the victim
sustained injuries to her hip, back, and neck as a result of the assault. Third, two or three weeks before
the murder, the defendant had accused the victim of having an affair with a man while at a restaurant.
Finally, evidence that the victim obtained DOMESTIC VIOLENCE RESTRAINING ORDERS in 1990
and 1992, ordering the defendant “not attack, strike, threaten, batter or disturb the peace” of the victim,
was admitted.
The defendant argued to the California Court of Appeals that this evidence of prior misconduct
was inadmissible. The Court disagreed, and held that “a plea of not guilty puts into issue all of the
elements of the charged offense, including intent.” [d. at 872, 1609, (Citations omitted).
The Court followed the general rule enunciated by the California Supreme Court in its decisions
stating:
Evidence tending to establish prior quarrels between a
Sormer i propery admitid. . 15 show the mofive and
state of mind of the defendant.

Id (Citations omitted).

The Court also held that the rule requiring a great degree of similarity for uncharged misconduct
to prove identify, i.¢., the “signature” test iz not controlling in these types of violent crimes. [d. at 874,
1612. The Court reasoned that no one can kill the same victim twice in a distinctive or “signature”
fashion. Jd The Court found that evidence of prior acts of abuse by the killer may be presented to show
motive, intent, and identity where the prior misconduct and the charged murder involves the
IDENTICAL PERPETRATOR AND THE VICTIM. Id

In Peaple v. De Moss, 4 Cal.2d 469, 50 P.2d 1031 (1935), the California Supreme Court held that
prior acts of quarrels, threats, and acts of abuse by the defendant/husband against the victim/wife in a |
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murder case were properly admitted to establish motive for the killing.

Analogous to the Nevada Supreme Court, the California Supreme Court has recognized that
evidence of prior verbal and physical abuse in a Domestic Homicide case tends to show malice, motive,
and ill-will on the part of a defendant/husband. People v. Chgves, 122 Cal. 134, 54 P. 596 (1898).

Application of this rule also impinges on the issue of IDENTITY of the person who committed
the charged offense. Evidence of motive may “. . . solve a doubt, . . . © as to the identity of the slayer,...
and is admissible against a defendant, however discreditably it may reflect on him and even where it may
show him guilty of other crimes.” Linkenguger, supra.

In yet another Domestic Murder case where the prosecution presented evidence of the
defendant’s prior assaults upon his wife, Pegple v, Danjels, 16 Cal. App.3d 36, 93 Cal.Rptr. 628 (1971),
the California Supreme Court held that “EVIDENCE OF MOTIVE OR BEHAVIOR PATTERN to
commit an offense is evidence of the identity of the offender.” [d. at 46, 628.

One of the Landmark cases in California is People v. Zgck, 184 Cal App.3rd 409, 229 Cal Rptr.
317 (1986). In Zack, the defendant and his girlfriend/victim were involved in an abusive relationship for
a period of two years, including prior batteries on the victim. When the victim finally “moved out” while
trying to sever the relationship, the defendant threatened to kill her. Thereafter, the defendant beat and
strangled her.

The California Supreme Court enunciated the general rule regarding the admissibility of prior bad
acts as:

Where a defendant is charged with a violent crime and

Vevs o s s vicun, whesoffred on Gl

based 15l "upon. the. comtiderstion. of dentcal

Pomus operandi” analyss of other actors, o
Id at 415, 317.

Additionally, in Linkenguger, supra, the Court found prior acts of domestic violence upon a
murder victim was properly admitted as more probative than prejudicial. The Court disregarded the
defendant’s argument that this evidence was cumulative and may have induced the jury to convict him

for prior uncharged acts of domestic violence. The Court held that the evidence was not cumulative as
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a matter of law, and that the evidence was no stronger and no more inflammatory than the testimony
conceming the charged offense of murder. [d.

The Nevada Supreme Court has held evidence of prior misconduct is admissible in other types
of murder cases as well. In Petracelli v, State, 101 Nev. 46, 692 P.2d 503 (1985), Petrocelli was charged
with shooting a car salesman in the head with a .22 caliber handgun. Petrocelli claimed that the shooting
was done during an argument with the car dealer and that it was an accident. The trial court allowed
evidence that Petrocelli had previously become embroiled in an argument with a female. He drug her out
of her place of employment and shot and killed her with a .22 caliber handgun. The Nevada Supreme
Court upheld the trial court's decision to allow such evidence to establish the absence of mistake or
accident.

11 Similarly, in Gallego v. State, 101 Nev, 782, 711 P.2d 856 (1985), Gallego was charged with
12 { killing two young females with a hammer. The two women were kidnapped by Gallegos and his wife and
13 | transported to their fatal destination as part of the Gallego's "sex slave " fantasy. The trial court allowed
14 | evidence that Gallegos had previously kidnapped two young women from a shopping mall and thereafter
15 J shot and killed them. The high court affirmed the lower court's ruling and allowed such evidence for the
16 | purposes of establishing common plan, intent, identity and motive. Id. 101 Nev. at 788,

17 Pursuant to the wealth of authority cited by the State, this Court should grant the State’s motion
18 | to introduce the Defendant’s past acts of domestic abuse upon the same victim, here, the murder victim,

=B - S B - T B S 7 B

—
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19 | as this evidence is relevant to show motive, pattern of behavior, and ill-will towards the victim, Debra
20 J Panos.

21 This Defendant was arrested for Battery - Domestic Violence after he threw the victim down and
22 | threatened her with a knife. As a result, the Defendant was convicted and incarcerated. During his
23 | incarceration, Debra was not returning his calls or responding to his letters as she was trying to break off
24 | the violent relationship. The Defendant’s violence escalated and when he was released on that charge,
25 | within two (2) hours, the Defendant brutally stabbed and beat Debra Panos.

26 This evidence also is relevant to show identity of the killer, as Lisa Duran testified the victim did
27 | not have any bruises on her face and body just hours before her murder. Yet, Dr. Green testified that
28 | Debra’s body showed she had been battered with bruises and scratches all over her face and body, as well

.9
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as being stabbed. Again, consistent with the case law cited, acts of prior domestic violence toward the
murdered victim is extremely relevant to show identity of the murderer.

CONCLUSION

Accordingly, for the foregoing reasons, the State respectfully requests this Court grant its Motion
to Admit Evidence of Other Crimes, Wrongs, or Bad Acts in its case-in-chief.

DATED this

day of May, 1996.

STEWARTL. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

B L

BI SILVER
District Attomey
m Bar #003813

RECEIPT OF COPY

RECEIPT OF COPY of the above and foregoing NOTICE OF MOTION AND MOTION TO
ADMIT EVIDENCE OF OTHER CRIMES, WRONGS OR BAD ACTS is hereby acknowledged this

day of April, 1996.

motions\S0811401\kjh

PUBLIC DEFENDER'’S OFFICE
ATTORNEY FOR DEFENDANT

BY

309 S™Thir #2
Las Vegas, Nevada 89155
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0332 FILE D
STEWART L. BELL dig 29
DISTRICT ATTORNEY 10 25 gu 'ge
2008, Third Strost
200 S.
Las Vegas, Nevada 89155 Oﬁ"“?‘:ﬂ;éﬁ“m
(702) 4554711 ClEme e
Attorney for Plaintiff T
DISTRICT COURT
CLARK COUNTY, NEVADA
| THE STATE OF NEVADA, ;
Plaintiff, ;
-vs- ) CaseNo.  Cl31341
) Dept. No. VII
JAMES MONTELL CHAPPELL, 3 Docket P
| 41212860
%
Defendant. %
)

NOTICE OF MOTION AND SUPPLEMENTAL MOTION TO
ADMIT EVIDENCE OF OTHER CRIMES, WRONGS OR BAD ACTS
DATE OF HEARING: 9-4-96
TIME OF HEARING: 9:00 AM,

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through ABBI

| SILVER, Deputy District Attorney, and files this Notice of Motion and Supplemental Motion to Admit
Evidence of Other Crimes, Wrongs or Bad Acts.

This Supplemental Motion is made and based upon all the papers and pleadings on file herein, the

| attached points and authorities in support hereof, and oral argument at the time of hearing, if deemed

necessary by this Honorable Court.
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring

the foregoing motion on for setting before the above entitled Court, in Department VII therecf, on
Wednesday, the 4th day of September, 1996, at the hour of 9:00 o'clock a.m., or as soon thereafter as

| counsel may be heard.
DATED this ;ﬂﬁ;y of August, 1996.

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

ABBI SIL Att'

Deputy District Attorn

Nevaz Bar #003813 Y
STATEMENT OF FACTS

The State seeks to present testimony of Dina Freeman, a Tucson Police Department Police

Dispatcher and co-worker of the victim to establish a history of domestic violence for purposes of
3 presenting prior crimes, wrongs, or bad acts pursuant to NRS 48.045(2).

Dina would testify to three different incidents involving the defendant and the victim. First, Dina
would testify that while the victim was living in Arizona with the Defendant approximately one to two
years prior to her murder, the victim called up screaming and crying after the Defendant had “jumped
her”. Dina heard the Defendant in the background yelling at the victim that “he didn’t care what she did,

| he called her all kinds of names, and told her that if she ever fucked around in front of his kids, he would
| Kcill her ass.”

Second, Dina would testify that in August of 1994, the victim called her crying, and in the
background, she could hear the defendant tell the victim, “either you give me that car or you give me

| some money “cause I know your fuckin’ around on me. You’re not going to Dina’s house everyday for

nothin’, I'm gonna do an O.J. Simpson on your ass.”
Finally, Dina would testify that the victim called her crying because the Defendant left her at a
grocery store at approximately 2:00 a.m. because he was mad that a store hadn’t cashed the victim’s

2.
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paycheck that the Defendant was forcing her to cash her check in order to give him the money.
Additionally, Dina saw bruises and marks on the victim’s face numerous times, and the victim toid

her that the Defendant caused her injuries. Dina would describe the victim and the Defendant’s

relationship as “rocky” and that the Defendant was mentally and physically abusive to the victim. Further,

the Defendant was ordered to go to domestic violence counseling in the past.

The State would ask the Court to refer to the State’s Motion to Admit Evidence of Prior Crimes,
Wrongs or Bad Acts, for the applicable law to admit the above-stated testimony. Additionally, the State
refers the Court to the same rationale and analysis for the admission of the above-stated testimony.

Accordingly, for the foregoing reasons, the State respectfully requests this Court grant its
Supplemental Motion to Admlt Evidence of Other Crimes, Wrongs, or Bad Acts in its case-in-chief’

ARGUMENT

CONCLUSION

DATED this ﬁl_ day of August, 1996.

RECEIPT OF COPY of the above and foregoing NOTICE OF MOTION AND MOTION TO
ADMIT EVIDENCE OF OTHER CRIMES, WRONGS OR BAD ACTS is hereby acknowledged this

_ﬂ day of April, 1996.

h:\badacts\chappeil wpd\kjh

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

oL S

\/ABBI sn,vaa

District Attorney
Bar #003813

RECEIPT OF COPY

PUBLIC DEFENDER’S OFFICE
ATTORNEY FOR DEFENDANT

ird Street #226
egas, Nevada 89155
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OPPS RHGINAI_ ’ iLELJ‘

MORGAN D. HARRIS

PUBLIC DEFENDER

NEVADA BAR #1879 St 10 9 pg TS

309 South Third Street, Suite 226 .

Las Vegas, Nevada 89155 PR

(702) 4554685 e A e e

Attorney for the Defendant f

Public Defender File No. F-95-5254 h

Y i

DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff, CASE NO. C131341x
V. DEPT. NO. VII

JAMES MONTELL CHAPPELL,

Defendant.

DEFENDANT’S OPPOSITION TO STATE'S MOTION TO ADMIT

EVIDENCE OF OTHER CRIMES, WRONGS OR BAD ACTS

Comes now Defendant James Chappell, by and through his
attorney, Deputy Public Defender Howard S. Brooks, and files this
Opposition to the State’s Motion to Admit Evidence of Other
Crimes, Wrongs or Bad Acts filed May 8, 1996 and the State’s

Supplemental Motion to admit Evidence of Other Crimes, Wrongs or

Bad Acts filed August 29,1996.

This Opposition is based upon the papers and pleadings

on file in this case, the attached points and authorities, and

Date of Hearing: 9-16-96
Time of Hearing: 9:00 A.M.

Ve,
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oral argument if deemed necessary by the Court.
DATED this 9th day of September, 1996.

CLARK COUNTY PUBLIC DEFENDER

Nowe £ Bt

HOWARD S. BROOKS #3374
DEPUTY PUBLIC DEFENDER
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MEMORANDUM OF POINTS AND AUTHORITIES
FACTS

The State charges James Chappell with burglary of the
mobile home where Chappell’s three children lived, murder with use
of a deadly weapon of Chappell’s long-time girlfriend, Deborah
Panos, and robbery with use of a deadly weapon for Chappell’s
taking of Panos’s car after the killing.

The State seeks to introduce evidence during the trial
of Mr. Chappell of the following:

1. Testimony of Lisa Duran concerning her cbservations
in December 1994 of Defendant Chappell striking Panos in the face.

2. Medical Records from University Medical Center
regarding Panos suffering a broken nose on January 9, 1995. Panos
told UMC employees that her boyfriend hit her.

3. Unidentified records related to June 1, 1995
domestic battery incident wherein Chappell was charged with
battery upon Panos and plead guilty to same.

4. Unidentified records or testimony related to February
23, 1994 allegation of domestic battery against James Chappell for
battery of Panos.

5. Testimony of Dina Freeman, a Tucson friend of
Deborah Panos, who would describe (a) a telephone conversation
with Panos on an unknown date in approximately 1993 or 1994 when
Panos claimed James Chappell “jumped her.” Dina claims she heard
a voice in the background that said, “if you ever fuck around in
front of my kids, I will kill your ass.”

6. Testimony of Dina Freeman that Deborah Panos called

her in August of 1994 and she could hear James Chappell in the
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background say, “either you give me that car or you give me some
money ‘cause I know your fuckin’' around on me. You’re not going
to Dina’s house everyday for nothin’, I'm gonna do an 0.J. Simpson
on your ass.’

7. Testimony of Dina Freeman that Deborah Panosg called
her at 2:00 in the morning on an unknown date crying that James
Chappell had left her at a grocery store because the store would
not cash Panos’ check and Chappell was forcing Panos to give her
money.

8. Testimony of Dina Freeman that she saw Deborah Panos
with bruises on her face many times, and Panos claimed James
Chappell inflicted these injuries.

9. Testimony of Dina Freeman that the relationship
between Panos and Chappell was “rocky,” and that Chappell was
abusive to Panos.

10. Testimony of Dina Freeman that Chappell was ordered
to attend domestic violence counseling at some unknown date in the
past.

ARGUMENT
The State’s Motion is Unnecessary
Because the Defense Will Stipulate
that James Chappell killed Deborah
Panos

NRS 48.045(2) provides:

Evidence of other crimes, wrongs or acts is

not admissible to prove the character of a

person in order to show that he acted in

conformity therewith. It may, however, be

admissible for other purposes, such as proof

of motive, opportunity, intent, preparation,

plan, knowledge, identity, or absence of

mistake or accident.

The State cites a smorgasbord cof cases that support the

4
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admissibility of prior acts of domestic violence when the prior
acts help to establish disputed issues, like identity or absence
of accident or plan. The State declares in its filings with the
Court that its desire to introduce this prior bad act evidence is
based on the necessity of showing identity, motive, pattern of
behavior, and ill-wili towards the victim by Chappell.

The Defense objects to the State’s desire to introduce
a pattern of behavior to show Mr. Chappell murdered Lisa Duran.
NRS 48.045 does not authorize the admissibility of prior bad acts
to show a pattern of behavior.

As for identity, the evidence in this case is
overwhelming that James Chappell caused the death of Deborah
Panos, the mother of his three children and his girlfriend for

approximately ten years. Furthermore, as noted in the Defendant’s

| offer to Stipulate to Facts filed September 10, 1996, the Defense

in this case will stipulate:

1. That James Chappell on August 31,
1995,entered the trailer rented to Deborah
Panos through a window;

2. That James Chappell engaged in sexual
intercourse with Deborah Panos on August 31,
1995; and

3. That James Chappell caused the death of
Deborah Panos by stabbing her with a kitchen
knife and the act was not an accident.

4. That James Chappell was Jjealous of
Deborah Pancos giving attention to, or

receiving attention from, other men.

AA00809
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Therefore, in light of these stipulations, identity is
not an issue in this case,

Furthermore, motive and ill-will toward the victim by
Chappell are explained by the Defendant’s stipulation that he was
jealous toward Panos.

In light of these stipulations, the only reason to allow
the proposed bad act testimony is to prejudice the jury with the
allegation that James Chappell was a woman-batterer. This prior
bad act testimony is highly prejudicial to Mr. Chappell and the
probative value is low. Therefore, this Honorable Court should

deny the State’s Motion.

Certain Allegations Of Prior Bad
Act Evidence Are So Vague As To Be
Meaningless
According to the State’'s Motions, the State seeks to
introduce the following into evidence:
Unidentified records related to June 1,
1995 domestic battery incident wherein
Chappell was charged with battery upon Panos
and plead guilty to same.
Unidentified records or testimony
related to February 23, 1994 allegation of
domestic battery against James Chappell for
battery of Panos.
The purpose of a motion to introduce prior bad act
evidence is to alert the defense to certain specific evidence or

allegation that the State seeks to introduce in their case-in-

chief. Does the State intend to introduce eyewitness testimony of

AA00810



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

these alleged events? Does the State intend to introduce medical
records? Or does the State intend to introduce hearsay
allegations? We do not know.

The State’s motion does not describe evidence with

sufficient particularity to allow the Defense to respond.

Much of the Testimony Proposed by
the State is Irrelevant and
Consists of Blatant Hearsay That
Can Never Pass the Clear and
Convincing Evidence Test
When the State seeks to introduce evidence of prior bad
acts, the burden is on the State to show that the evidence is
relevant, and to show that clear and convincing evidence supports
the allegation that the defendant committed the alleged prior bad
acts. . State, 101 Nev. 46, 692 P.2d 503 (1985).
The State claims the following incidents are admissible:
Testimony of Dina Freeman that Deborah
Panos called her at 2:00 in the morning on an
unknown date crying that James Chappell had
left her at a grocery store because the store
would not cash Panos’' check and Chappell was
forcing Panos to give her money.
This testimony is blatantly irrelevant
hearsay, and should not be admitted.
The State also seeks the admission of the following:
Testimony of Dina Freeman, a Tucson

friend of Deborah Panos, who would describe

(a) a telephone conversation with Panos on an

unknown date in approximately 1993 or 1994

AA00811
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when Panos claimed James Chappell “jumped
her.” Dina claims she heard a voice in the
background that said, “if you ever fuck
around in front of my kids, I will kill your
ass.”

Testimony of Dina Freeman that Deborah
Panos called her in August of 1994 and she
could hear James Chappell in the background
say, “either you give me that car or you give
me some money ‘cause I know your fuckin’
around on me. You’'re not going to Dina’s
house everyday for nothin’, I’m gonna do an
0.J. Simpson on your ass.”

Testimony of Dina Freeman that she saw
Deborah Panos with bruises on her face many
times, and Panos claimed James Chappell
inflicted these injuries.

Testimony of Dina Freeman that the
relationship between Panos and Chappell was
“rocky,” and that Chappell was abusive to
Panocs.

Testimony of Dina Freeman that Chappell
was ordered to attend domestic violence
counseling at some unknown date in the past.
These proposed items of evidence are blatant hearsay,

and c&nsist primarily of conjecture and speculation. They

certainly do not meet a “clear and convincing evidence” test.
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SUMMARY

Based on the absence of related disputable issues and

the poor evidentiary quality of the prior bad act allegations by

the State, the Defense opposes their admission. Furthermore,

noted in a companion motion, the Defense respectfully requests a

Petrocelli hearing to compel the State to make a legal showing

that said evidence can be shown to be “clear and convincing.”
DATED this 9th day of September, 1996.

CLARK COUNTY PUBLIC DEFENDER

et 8 (B

HOWARD S. BROOKS #3374
DEPUTY PUBLIC DEFENDER
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RECEIPT OF COPY of the above and foregoing Opposition to
State’s Motion to Admit Evidence of Other Crimes, Wrongs or Bad
Acts is hereby acknowledged this _/ {) day of September, 1996.

CLARK COUNTY DISTRICT ATTORNEY

T st Pl i

(Mot\Chappell.OQpp)

10
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[ 1 || noTC
e MORGAN D. HARRIS . :
E 2 || PUBLIC DEFENDER Sep 109 29 41 '%
= NEVADA BAR #1879 -
- 3 || 309 south Third Street, Suite 226 T
) Las Vegas, Nevada 89155 o ' o :
£ 4 {| (702)455-4685 Tl
= Attorney for the Defendant :
= 5 || Public Defender File No. F-95-5254 :
-
() 6 :
7
DISTRICT COURT
8 .
CLARK COUNTY, NEVADA
9
10
THE STATE OF NEVADZA, )
11 ) .
Plaintiff, ) CASE NO. Cl1l31341x
12 )
Ve ) PEPT-—NO-—VIT
13 ) '
JAMES MONTELL CHAPPELL, ) Date of Hearing: 9-16-96
14 ) Time of Hearing: 9:00 A.M.
Defendant. )
15
DEFENDANT’S OFFER_TO STIPULATE TO CERTAIN FACTS
16
COMES NOW, the Defendant, by and through his attorney,
17
Deputy Public Defender Howard S. Brooks, does hereby offer to
. 18 .
stipulate to cert i I
19
criminal case.
20
DATED this 9th day of September, 1996.
21
CLARK COUNTY PUBLIC DEFENDER
22 : :
By
24 HOWARD S. BROOKS #3374
DEPUTY PUBLIC DEFENDER
25 -
26 =
28 -
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E 1 DECLARATION
E 2 HOWARD S. BROOKS makes the following declaration:
ﬁ 3 1. Thét I am an attorney duly licensed to practice law
E 4 in the State of Nevada; that I am the Deputy Public Defender
E 5 || assigned to represent the Defendant in the instant matter, and
F \ 6 || that I am familiar with the facts and circumstances of this case.
7 2. Ih
8 Detention Center, and we have reviewed the discovery in this case.
9 To facilitate an—Efficient*triaiT—ﬁefendant—ehappeii—isﬂ#i}}iﬁqéaa——
10 || stipulate to the truth of the following statements:
It 1 That —JFames Chappell —on aAugust 31, 1595,
12 entered the trailer rented to Deborah Panos through a window;
13 2= That —James —Chappell —engaged —in —sexual —
14 intercourse with Deborah Panos on August 31, 1995, and
15 3. That James Chappell caused the death of |
16 || Deborah Panos by stabbing her with a kitchen knife and the act was
17 not an accident.
18 4. That James Chappell was Jjealous of Deborah
19 Panos giving attention to, or receiving attention from, other men. |
20 I declare under penalty of perjury that the foregoing is
21 {l tru |
22 EXECUTED ON September 9, 1996
’i)QJ:hn"EJ( ,Agf' (f%%¥01f4:\_,
23
24 HOWARD S. BROOKS
25
26
27
28
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RECEIPT OF COPY of the above and foregoing Offer to

Stipulate to Certain Facts is hereby acknowledged this () day

W

of September, 1996,

CLARK COUNTY DISTRICT ATTORNEY

STSOoddoD TT=2ddeEd
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i | STEWART L. BELL 00T 1 0 1996 19— T
= 2 || DISTRICT ATTORNEY O A DA AN, e
X | Nevada Bar #000477 AT e
= 3 | 200 S. Third Street BY et e T
i as Egas, 1“;1 h ] 'Ti,l-l‘.
4 ‘ (702) 4554711
| Attorne for Plaintiff
-
|
NISTRICT COURT
ﬁ T AR O TN vl ADA [
i
g I THE STATE OF NEVADA, %
9 Plainfiff, )
14y i ‘{ | Pl I 1
1] VS~ ) Case No.— C13134]
) Dept.-No. Vi
11 M ONF , Docke P
41212860 ,
12| )
| )
13 { Defendant(s) )
)
14 ! )
el
1> '{
| I ‘ i B b 3 l ¥ ] [ )
14 ‘ ng W7 [ v ] vy
17 arYi1 R M) mdant h nd throuoh kb O () ARINDYS BRODKS RSO
LY } et — ¥ d ] - frm [ £ L]
. nd WILLARD N NN )., and the State of Nevada through Y AL i) ¥ |
19 || County District Attorney, by and through MELVYN T. HARMON, Chief Deputy District Attorney, and
20 || ABBI SILVER, Deputy District Attormey, do hereby Stipulate to certain facts relevant to the litigation
21| of this cnminal case.

L]
1.

4
5
26 | 3. That James Chappell caused the death of Deborah Panos by stabbing her with a kitchen
27 knife and the act was not an accident.
o L v] F I |
2871

[ctsr

O
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% 1 1‘ 4. That James Chappell was jealous of Deborah Panos because he believed she was giving |
= 21 aftention to or receiving attention from other men.
o N Y7, T/ N |
kS 31 DATED this “ ~ 7" 'day of October, 1996
4 } AR BE vIORGAN D HARR] ‘*
5 ‘ | J . | ,_J | ‘ LI L ] Ny JII:? ,f-} [
‘ . ™ fﬂ-ﬁ\ &, . H( {{ [
6] £ 0, 7 o7 ) VAN e N
| By TR ) A7 7 By
7] "MELVYN T. HARMON "HOWARD S. BROOKS
|  Chief Deputy District Attorney Deputy Public Defender
8| Nevada Bar #000362 Nevada Bar #003374
)
10 |
11{| STEWART L. BELL MORGAN D. HARRIS
DISTRICT ATTORNEY PUBLIC DEFENDER
12 o
4 - Z;_‘ 'HMH“\ 7
13 CMeINA S S ug A ) ) )Ly
W By 7 WA A N By_fLtondl /S [ __ _~
144 2 .VE WILLARD N, EWING—
L Deputy District Attorney Deputy Public Deferfder
15 Hevad}z,rﬁar#ﬁﬁ')‘ﬂiﬁ Nevada Bar #003942
7=
8IDCO842
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= 1 NOTICE OTION
§ 2 TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
E 3 YOU WILL PLEASE TAKE NOTICE that the foregoling Motlion will be
4 {l heard on October 11, 1996, at 9:00 A.M. in Department No. VII of
5 the District Court.
6 DATED this 10th of October, 19%%.
7 CLARK COUNTY PUBLIC DEFENDER
8 A ' /—M
7 JRSvwnA
9 By i )
HOWARD S. BROOKS #3374
10 DEPUTY PUBLIC DEFENDER
11
12
13 ) |
RECEIPT OF COPY ﬁﬁe—aam&nﬂ%efeqeh}g%euenﬁismebk
14 Y § .
aekﬂBw}EdgEd—Ehis———Jéiiﬁiday—gi—Qctuber, 1996,
15
CLARK COUNTY DISTRICT ATTORNEY
16 , .
fﬁ% ~ - /) Y
17 WL Ny i /Y
By 7 4
18 4
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(Mot\Chappell.Dismiss)
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oo | MORGAN D. HARRIS
§ 2 PUBLIC DEFENDER Sﬂ“‘” G
= NEVADA BAR #1879 . WO 2T iM%
o 3 309 Scuth Third Street, Sulte 226 o ﬁ
Las Vegas, Nevada 89155 L
4 {(702)455-4685 ._ T
Attorney for the Defendant SRR
5 Public Defender File No. F=95-5254
G
"
DISTRICT COURT
8 .
CLARK COUNTY, NEVADA
9
10
THE STATE OF NEVADA, ) \
11 - )
Plaintiff, )  CASE NO. C131341x» |
12 )
L} ™R 1153 XITrTYT
W ) oLl U ¥Vl
13 ) , _
JAMES MONTELL CHAPPELL; ) D : 9-lo- e
14 ) Time of Hearing: 9:00 A.M. |
Defendant. )
15
‘'S MOTION TO EL PETROC
16 HEARING REGARDING ALLEGATIONES OF FPRIOR BAD ACTS
17 | .
Comes Now Defendant James Chappell, by and through hais
18
attorney, Deputy Public Defender Howard S. Brooks, and moves this
19
Honorable Court to Compel the State to present, at a pre-trial
20 :
nearing, I1eg i i ct
21
conduct that the State seeks to introduce during their case-=in=
22
chief.
23 : :
This motion is based upon the attached affidavit of
24
25
;f:f:“.""l_b . 5 oA
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DATED this 9th day of September,

Brooks.

Howard S.
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DECTARATTON

HOWARD S. BROOKS makes the following declaration: |

BALAJArg-T244=4I0

1. That I am an attorney duly licensed to practice law

NS

in the sState of Nevada; that I am the Deputy Public Defender

in

assigned to represent the Defendant in the instant matter, and

ch

that I am fami i o] 18 caseae.

2. I have reviewed the State’'s Maotion to Admit Evidence |

of Other Crimes, Wrongs or Bad Acts filed May 8, 1996 and the |

State’s Supplemental Motion to Admit Evidence Of Other Crimes |

Wrongs or Bad Acts filed August 29, 1996, and find that the State

e
et

geeks to 1ntroduce the following evidence:

ot
[

1. Testimony of Lisa Duran concerning her

[V
K

bservations In Decvember 1994 of Defendant Chappell Striking Panos

W)

e

the face.

regarding Panos suffering a broken nose on January 9, 1995, Panos |

told UMC employees that her boyfriend hit her.

3. Unidentified records related to June 1, 1285

domestic battery incident wherein Chappell was charged with

battery upon Panos and plead guilty to same.

Chappell for battery of FPanos.

5. Testimony of Dina Freeman, a Tucsonh friend of

Deborah Panos, who would describe (a) a telephone conversation

[
o1

with Panos on an unknown date in approximately 1993 or 1994 when

[ b
~]

Panos claimed James Chappell “jumped her." Dina claims she heard

Bl
o0

a voice in the background that said, “if you ever fuck around in

L

8JTDCO300
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%ﬂ

E 1 front of my kids, T will kill your asgs.,”

.

% 2 6. Testimony of Dina Freeman that Deborah Panos

= 3 called her in August of 1994 and she could hear James Chappell in
4 the background say, “either you give me that car or you give me |
5| some woney *cause I know yourfuckin’—aroundon me. —You're not
6 |t going to Dina’ ! !
7 Simpson-on your ass.
8 7. Testimony of Dina Freeman that Deborah Panos
9 called her at 2:00 in the morning on an unknown date crying that
10 James Chappell had left her at a grocery store because the store
11T || would not cash Panos  check and Chappell was forcing Panos to give
1211 her money.
13
14 imed James
15 Chappell inflicted these injuries,
16 9. Testimony of Dina Freeman that the relationship
17 between Panos and Chappell was “rocky,” and that Chappell was
18 abusive to Panos.
i§ 10, Testimony of Dina Freeman—that Chappell was —
20
21
22
23 692 P.2d 503 (1985), the Defense respectfully requests that this
24 Court compel the State to present “c¢lear and convincing” legal
25 evidence of said prior acts in a hearing before trial, and that
26 the Court reserve any ruling on the admissibility of said evidence —
27 until such burden is met,

L4}
11}
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8TDCO301
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I declare under penalty of perjury that the foregoing is true
= = Ll e ahs B — =

CAEBIAre-TT=a448Y7]

3 EXECUTED ON September 92, 1996.
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RECEIPT OF COPY of the above and foregoing Motion to

Compel Petrocelli Hearing Regarding Allegations of Prior Bad Acts

EAEAJ0r8-TT24424]

. /) ; )
is hereby acknowledged this _/ ™ day of September, 1996.
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o 1 || 0071 NS ERGRY LY
I || MORGAN D. HARRIS
= 2 || PUBLIC DEFENDER h o e
= NEVADA BAR #1879 UCT 9 TU LS EH "4b
o 3 309 South Third Street, Suite 226 . ?
Las Vegas, Nevada 891550 ST e T
4 (702)455-4685 ‘ e
Attorney for the Defendant ‘
5 Public D : —
&
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
O
10
THE STATE QF NEVADA, )
11 )
Plaintiff, ) CASE NO. C131341x
12 )
v ) DEPT. NO-—VII
13 }
JAMES MONTELL CHAFPELL, ) Date of H : 10=7- |
14 ) Time of Hearing: : —
Defendapt. )
15
FENDANT’E MOTIO N LIMINE REG NG EVENTS ATED TO
16
NDANT /S ARREST SHOPLIFTING EPTEMEER 9 e
17
COMES NOW, the Defendant, by and through his attorney,
18
Deputy Fublic Defender Howard 5. Brooks, and moves that this |
19
Honorable Court exclude during the trial portion of the | —
20 )
proceedings—in this case the fellowing testimony:
21
1. The testimony of Lawrence Martinez regarding his |
22 :
observations of James Chappell shoplifting at the Tucky’s store at
23
4420 East Bonanza, las Vegas, on September 1, 1995.
24 :
2, Any and all testimony of Kimberly Sempson regarding
25
7Y the allegation of shoplifting against Mr. Chappell on September 1,
/26 |
1995,
27




Bonanza, lLas, Vegas, on Septem

ber 1, 1995,

This motion is made and bhased on the upon attached

CEEBIArE- T4 Y]]

Menorandum of Polints and Autho

ritieé.

DATED this 4th day o

ctober, .

ha
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"HOWARD 5. BROOKS #3374
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DEPUTY PUBLIC DEFENDER
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é 1 MEMORANDUM OF POINTS AND AUTHORITIES

.

= 2 FACTS

g 3 On August 31, 1995, Las Vegas ciltizen Lisa Duran,
4 accompanied by police officers, discovered the dead body of Debra |
S Panos. Initial speculation and investigation centered o Janes [
&1 ¢ch 11 as the pri t in the case. Mr. Chappell lived |
7
8
2 Furthermore, Lisa Duran saw a man she identified as
10 James Chappell leaving the trailer court where Debra Panos lived,
11 and Mr. Chappell allegedly had possession of Ms. Panos’ car.
12 The next mdrning, security office Lawrence Martinez at |
13
14
16
16 items, and Mr. Martinez took Mr, Chappell into custody. Mr .
17 Chappell was held in custody at the office of the Lucky’s store
18 while awaiting the arrival of Metreopolitan police units, and
19 subsequently was guestioned by Metropolitan police. He gave the
20 fake name of "Ivri Marrell" to the police, and was subsequently —
2% chserved by Kimberly Sempson as he was detained in the security —
22 office attempting to dispose of social security cards which |
23 || belonged to Debra Panos and the three children. |
24 ARGUMENT
25 The Defense objects to any testimony by Lawrence
26 |{ Martinez or Kimberly Sempson or any other witness regarding Mr.
27 Chappell’s acts of shoplifting. The allegations of shoplifting
28 are completely irrelevant to the present murder case. Testimony |
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may easily skirt around the arrest for shoplifting.

The State will certainly concede that James Chappell was

LEEBIArB-TTa44E Y]]

already a suspect for murder on the morning of September 1, 1995,

and that officers were looking for James Chappell. Therefore,

that it is not relevant, that it is more prejudicial than

probative pursuant to NRS 48.035, the allegations of shoplifting

are essentially allegations regarding character evidence, which is

not admissible pursuant to NRS 48.04%, and the evidence regarding

=
b

e
L

[
[ ]

regarding the shoplifting.

SUMMARY

Therefore, based on the foregoing arguments, the Defense

respectfully submits that the following testimony should be |

excluded during the trial portionm of these proceedings:

r

4 Ml e e & wn e am ey - 1 : 3
1. The testimony of Lawrence Martinez regarding his

2. Any and all testimony of Kimberly Sempson regarding

the allegation of shoplifting against Mr. Chappell on September 1,

1995.
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a
% 1 3. All other testimony regarding the arrest of Mr.
, .
% 2 Chappell for .shoplifting at the Lucky’s store at 4420 East
% 3 Bonanza, las, Vegﬁs, on September 1, 1995.
4 DATED this 4th day of October, 1996.
5 CLARK COUNTY PUBLIC DEFENDER — |
5 g,
. o/ '
HOWARD S. BROOGKS #3374
8 DEFUTY PUBLIC DEFENDER
9
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NOTICE OF MOTIQN

[
Q

CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the foregoing will be heard

on October 7, 1996, at 11:00 A.M. in Department No. VII of the

District Court.

DATED this 4th of October,

-
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"HOWARD S. BROOKS #3374

10

DEPUTY PUBLIC DEFENDER
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RECEIPT OF COPY of the above and foregoing is hereby
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s ﬁﬁﬁ“ 4} STEWART L. BELL ' B | ==
4 DISTRICT ATTORNEY |
= | Nevada Bar #000477 i u6 PN "95
= 200 8. Third Street |
= 3| Las Vegas, Nevada 89155 s, A
!l (702) 455 4711 : - {:_?:‘_-1;,-;‘,-* R A e
4] Attorney for Plaintiff . Sk
THE STATE OF NEVADA ' B
2
6 I.A. 10-18-95
9T 00 A M.
71-Ph DISTRICT COURT
& C -
i—THE—5TATE—ﬂF—HEY3D5#—4444444444444J4444E&EE;HQ;;Q%&Eﬁ&i%ﬁfﬁnggi
] .
10 Plaintiff, ) DEPT. NO. VII
) f
11 - =YE— ) DOCKET RO, P
)
12| JAMES MONTELL CHAFPPELL, )
#1212860 | }
13 )
) I NFORMATTON |
14 Defendant. )
)
15 )
16| STATE OF NEVADA )
Il . )B85:
178 COUNTY QOF CLARK )
18 STEWART L. BELL, Distriect Attorney within and for the County
19| of Cclark, State of Nevada, in the name and by the authority of the |
20 state of Nevada, informs the Court:
53! A DEADLY WEAPON (Pelony - NRS 200.380, 193.165) and MURDER (OFEN)
24l WwIPHE USE OF A DEADLY WEAPON (Felony = NRS 200.010, 200.030,
| 193.168), on or about the 31st day of August, 1995, at and within
26| the County of Clark, State of Nevada, contrary to the form, force
27l and effect of statutes in such cases made and provided, and against
28| the peace and dignity of the State of Nevada,
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[ e
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—COUNT I — BURGLARY

gﬁdid.thﬂnpgandﬁ'thﬂIIL”ilf“llg; unlawfully, and feloniously

Cef8lara-[I2448400

| enter, with intent to commit larceny and/or assault and/or battery

4| and/or robbary and/or murder, that certain building located at 839

sl North Lamk Boulevard, Las Vegas, Clark County, Nevada, Space No,

— CVRE o

6] 125 thereof, occupied by DEBORAH PANOS,

it curity cards and/or Keys

v

o and/or a motor vehicle, from the person of DEBORAH PANOS, or in her

11| presence, by means of force or violence, or fear of injury to, and

12] without the consent and against the will of the said DEBORAH PANOS,

13| said Defendant using a deadly weapon, to-wit: a Knife, during the

14| commission of sgid crime,
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being, by stabbing at and into the body of the said DEBORAH PANOS

[ .
¥

19 with a deadly weapon, to-wit: a knife, during the commission of

20| said crime; defendant committing said act with premeditation and

21l deliberation and/or committing said act during the perpetration of |
a burglary and/or robbery.
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MELVYN'T. HARMON

27“ Chief Deputy District Attorney
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= 1 The names of witnesses known to the District Attorney’s Office
% - 2| at the time of filing this Information are as follows:
o 3| ADAMS, NORM DUFFY, BILL
PAROLE . i
41 LA ' 5, NV
5| ADKINS, X DURAN, —JOHN
LVMPD #9200 5143 EAST CREGG PLACE
51 CRIME LAB 1 v
7| ARAVE, LARRY DURAN, LISA
P PLACE
EWLAEHEGAS, NV LAS VEGAS, NV
9] AYERS, LUANA DORENE ERRICHETTO, LINDA
! 3070 S. NELLIS #3005 LVMPD #
10| LAS VEGAS, NV CRIME LAB
11 BERFIELD, LAURA GRABOWSKI, C.
POLICE DEPT. . . BEUNKER BROTHERS
 TUCSON, AZ _ A T LAS VEGAS, NV
13 BURTON, R GREEN, SHELDON
PINTO LN — CORONER
14f ccpc — 1LAS VEGAS, NV
| CABRALES, AL . © ] HANNERS, A.
2045 7 i . ; . _INVMPD #4920
16) CRIME IAB “ .o . .. ___FSD
17| CLAIRE (LNU) " HEINER, D.
PRICE RIGHT 'LVMPD #2601
18| LAS VEGAS, NV FSD
19| COMPTON, MIKE HENDERSON, ED
PARO ‘ & PROBATION
! , 5, NV
. N JACKSON, LADONNA
LYMPD # 507 N. I 6
SNV
45 LVMPD #4175
24 CRIME 1LAR HOMICIDE
25 CUSTODIAN OF RECORDS KEETON, W.
TUCSON POLICE DEPT. - LVMPD #5065
26| TUCSON, AZ HOMICIDE
271 DICKENS, C. KERNS, E.
LVMPD #4008 LVMPD #4331
28| F5D FSD
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= 1! LEAVER, BILL RAMOS, PHIL
4 759 LVMPD #799
= 2] CRIME LAB HOMICIDE
5 3| LEE, RUSSELL REES, R.
LVMPD #3290 LVMPD #2332
4| FsD CRIME LAB
"MANCHOU, MICHELLE SEMPSON, KIMBERLY

MASTON, M.

SMITH, LATRONA SHERELLE

LVMPD #2112

3301 CIVIC CENTER #9B

10| F8D NORTH LAS VEGAS, NV 89030
11| MORRIS, K. SMITH, CHARMAINE
1704 PINTO LN - CORONER PAROLE & PROBATION
12| LAS VEGAS, NV LAS VEGAS, NV
I3 MUNSON, MAYNARD T SFPOOR, MONTE
ADDRESS UNKNOWN — —  LVMPD #3856
14| TUCBON, A2 — —+ CRIME LAB

[ 23
th

Tt W el

[
h,

OSUCH, PAUL:

17 AN TOWNSEND, K.
LVMFD #2141:. ... .. . NV DIV OF INVESTIGATION #2519
18| F8D LAS VEGAS, NV
19| PANOS, JAMES TURNER, DEBORAH
2041 5. DIAMOND BAR LN K07 N. LAME #6
20| TUCSON, AZ LAS VEGAS, NV
 PENFIELD, NORMA VACCARO, JIMMY
| 5041 5. DIAMOND BAR TN LVMPD #1480
2 TUCSON, AZ HOMICIDE
| PERKING, M.  UASHINGTON, M.
LVMED #4242 LVMPD #4725
241 CRIME LARB CRIME 1AB
25| PETERSON, D. WILKINSON, WENDY
LVMPD #4034 COORDINATOR,
26| CRIME LAB TEMPORARY PROTECTIVE ORDERS
27| POLLARD, MIKE
| G.E., 4440 E. TROPICANA
28| LAS VEGAS, NV
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w !
= 2] WILTZ, WILLIE KLEIN, DOROTHY
o 1245 PACIFIC TERRACE DR. LVMPD #3997
= 2| LAS VEGAS, NV
= GROVE, W.
Ga 3f WINCHELL, CALVIN CITY INTAKE JAIL #253
HPARDLE & PROBATION |
4] LAS VEGAS, NV ‘McNITT, L.
TOCSON POLICE DEPT.
5| YADA, W. TUCSON, AZ
| LVMPD #2612
& 6| FSD HAGGERTY
T rHesoN-—POLTEE DERT
M THYATES, PAULA FHESON,—AZ
) CELLMARK DIAGNOSTICS
3 8 20271 GOLDENROD LANE EARNST, J-
: Sl GERMANTOWN, MP— 20876 TUCSON_POLICE DEPRT
& TUCSON, AZ
= FORMAN, LISA
SVl 10| CELLMARK DIAGNOSTICS NEIDKOWSKI
20271 GOLDENROD LANE TUCSON POLICE DEPT.
< ':é 11} GERMANTOWN, MD 20876 TUCSON, AZ
i A\ 12| WILLIAMS, ALAN VERNON
8k LYMPD #4083 TUCSON POLICE DEPT.
13 R TUCSON, AZ
STANSBURY, DAVID -
14§ LVMPD #3515 “AUSSERNS
, TUCSON POLICE DEPT
15 SZELES, MICHAEL: —TUCSON, AZ
LVMPD #352{:} g
16 : - STONER
1o - GIERSPORE; DANIEL TUCSON POLICE DEPT
= LYMPD #4521 ' "TUCSON, AZ
52 -
QS FBl HOBSON, TANYA GAY, KENNETH
e ! PO, BOX 43264 1705 5., WASHINGTON
T ™ \\h2P| LAS VEGAS, NV LANSING, MI
w W
O = vl 28] McCOURT, JOHN M.D. WIDNER, PAUL -
Wi i al| UNIVERSITY MEDICAL CENTER LANSING POLICE DEPT.
1 j}\{f—; Ry| LAS VEGAS, NV LANSING, MI
5 & FREEVAN, DINA PRIEBE, JON
o TN TUCSON POLICE DEPT LANSING POLICE DEPT.
n & TUCSON, AZ LANSING, MI
e
5T 3\1} KNAPP GRANGER; AL
25 CCDC
26] DAFOSFO8114X/k3h
LVMPD DR#9508311351
27| BURG;ROBB W/WPN;
MURDER W/WPN - F
28} (TK3)
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STEWART L. BELL
| DISTRICT ATTORNEY Moy 8 324 PH'SH
| Nevada Bar #000477
| 200 S. Third Street v _
| Las Vegas, Nevada 89155 C7¢;jg;;&iwwﬁ#m,

| Attorney for Plaintiff
| THE STATE OF NEVADA

DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA, CASE NO. C131341

)
)
Plaintiff, ) DEPT. NO. VIl
)
-vs- ) DOCKET NO. P
)
JAMES MONTELL CHAPPELL, )
£1212860 )
) f
)
Defendant. ) :
) PR |
NOTICE OF INTENT
10 SEEK DEATH PENALTY

COMES NOW the State of Nevada, through STEWART L. BELL, Clark
19j County District Attorney, by and through MELVYN T. HARMON, Chief
20] Deputy District Attorney, pursuant to NRS 175.552 and NRS 200.033
21| and declares its intention to seek the death penalty at a penalty

22| hearing. Furthermore, the State of Nevada discloses that it will

23] present evidence of the following aggravating circumstances:

24 1. The murder was committed while the person was engaged in
25] the commission of or an attempt to commit any Robbery. [NRS
26] 200.033(4)] The evidence of this aggravating circumstance will
271 consist of testimony and physical evidence arising out of the

28] aggravated nature of the offense itself.

AA00845



2. The murder was committed while the person was engaged in
the commission of or an attempt to commit any Burglary and/or Home
Invasion. [NRS 200.033(4)) The evidence of this aggravating
circumstance will consist of testimony and physical evidence
arising out of the aggravated nature of the offense itself.

3. The murder was committed while the person was engaged in
the commission of or an attempt to commit any Sexual Assault. [NRS

200.033(4)] The evidence of this aggravating circumstance will

W ® N i e W N e

consist of testimony and physical evidence arising out of the
10| aggravated nature of the offense itself.

11 4. The murder involved torture or depravity_of“qind. - [See
12] NRS 200.033(8)) The evidence of this aggravating ciécﬁnﬁtqnégxwill
13| consist of testimony and physical evidence arisizanq; out of the

14| aggravated nature of the offense itself.

15 DATED this Gﬂ/é day of November, 1995. =

16 STEWART L. BELL b
DISTRICT ATTORNEY

17 Nevada Bar #000477

18 %; W
By ;)

19 MELVYN X. HARMON

Chief Deputy District Attorney

20 Nevada Bar #000862

21

22

23

24

25

26

27

28
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2

3] TO SEEK DEATH PENALTY is hereby acknowledged this

4] November, 1995.

io
11
i2
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

RECEIPT OF CORY
RECEIPT OF A COPY of the above and foregoing NOTICEgOF INTENT

day of

PUBLIC DEFENDER’S OFFICE

By

309 S. Thir
Las Vegas, Nevada 89101

chappell. int\kjh 3
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ORIGINAL .,

o FILED

MORGAN D. HARRIS

PUBLIC DEFENDER '

Nevada Bar #1879 Ju 23 3 a6 py '96
309 S. Third Street

Las Vegas, NV 89155 ot .25; ,

(702) 455-4685 - C{D | T
Attorney for Defendant CLERK

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, ) CASE NO. Cl131341
)
Plaintiff, ) DEPT. NO. VII
)
VS, ;
JAMES MONTELL CHAPPELL, ) DATE OF HEARING: 9/11/96
) TIME OF HEARING: 9 A.M.
Defendant. ) :
)
DEFENDANT’S. MOTION TQ STRIKE STATE’

NO Y DF INTENT TO SEEK_DEATH PENALTY BECA

COMES NOW, Defendant, JAMES MONTELL CHAPPELL, by and
through his attorney, Deputy Public Defender HOWARD S. BROOKS, and does hereby
move this Honorable Court to strike the State’s Notice of Intent to Seek Death Penalty filed
November 8, 1995.

This Motion is made and based on the Fifth and Fourteenth Amendments to
the United States Constitution, Article I, Sections 5 and 8, of the Nevada Constifution, the
statutory and common law of the State of Nevada, the attached Memorandum of Points and
Authorities, the attached Declaration of Counsel, all papers and pleadings on file in this

cEn-[' |CEs1|
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12
13
14
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16
17
18
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20
21
22
23
24
25
26
27
28

case, and argument of counsel, if deemed necessary by the Court, at the hearing of this
Motion. |
DATED thi:'sQ_2 day of July, 1996.
Respectfully submitted,
CLARK €OUNTY PU? D ER

owald S. Brooks
Deputy Public Defender
Nevada Bar #3374

AA00850
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The State of Nevada filed a Criminal Complaint September 8, 1995 alleging
that Defendant James Montell Chappell committed the crimes of Burglary While in
Possession of a Deadly Weapon, Robbery With Use of a Deadly Weapon, and Murder With
Use of a Deadly Weapon.

At a preliminary hearing on October 3, 1995 before the Honorable Tom Leen
in Justice Court, Department 3, Las Vegas Township, the Court dismissed the deadly

o 00 - N e W N

weapon allegation in Count I, and held Mr. Chappell to answer to the charges of burglary

-y
ase)

in Count I, Robbery With Use of a Deadly Weapon in Count II, and Murder With Use of a
11 || Deadly Weapon in Count III.

12 It may be noted that the State’s Criminal Complaint filed in Justice Court

13 || alleged no aggravating factors as described in NRS 200.033, the Nevada statute describing
14 || the factors to be considered by a jury considering the penalty for a person convicted of first
15 || degree murder. Furthermore, the State did not request the Justice Court magistrate to make
16 {| any finding that probable cause supported the existence of any aggravating factors.

17 The State filed an Information on October 11, 1995, and Mr. Chappell

18 || appeared in District Court, Department 7, on October 18, 1995, and pled not guilty to all
19 || charges.

20 On November 8, 1995, the State filed a Notice of Intent to Seek the Death

21 || Penalty. This Notice of Intent alleged the following aggravating circumstances:

22 1. The murder was committed while the person was engaged
23 in the commission of or an attempt to commit a robbery,
24 2. The murder was committed while the person was engaged
25 in the commission of or an attempt to commit any burglary
26 and/or home invasion.
27
28

3
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3. The murder was committed while the person was engaged
in the commission of or an attempt to commit any sexual
assault.

4. The murder involved torture or depravity of mind.

SUMMARY OF ARGUMENT
The State’s filing of the Notice of Intent to Seek the Death Penalty in the

absence of any probable cause hearing violates Mr. Chappell’s due process and equal
protection rights guaranteed by the United States and Nevada Constitutions. The filing of
the Notice changes the nature of a criminal murder case, prejudicing the Defendant during
jury selection, trial, and sentencing. Though Nevada statutory law is silent regarding the
proper procedure for alleging aggravating factors and seeking the death penalty, Nevada
courts customarily allow the State to proceed as the State has proceeded in this case:
without any preliminary burden on the State before trial to present some evidence the
aggravating factors exist. The procedure in this case allows the State to unilaterally amend
the charging documents, thereby making unnecessary an essential and complete description
of the charges in the original Information. Since the allegation of aggravating factors
requires the same procedural protections as the aflegation of essential elements of a crime,
the customs and rules that allow the State to file the Notice of Intent without a probable
cause hearing violate Mr. Chappell’s due process rights and deny him the same protections
accorded other criminal defendants. Because current procedure denies Mr. Chappell a
pretrial hearing, the Defendant’s rights to seek relief by way of a writ of habeas corpus are
also abrogated, thereby violating his Nevada constitutional rights. Therefore, the State’s act
in filing the Notice of Intent to Seek the Death Penalty is unconstitutional, and the Notice
should be dismissed,

AA00852
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THE FILING OF A NOTICE OF INTENT TO SEEK

HE DEATH PENALTY E V:l AlE PREIULD
HE DEFEN JURILN UR A LION, TRIAL. AND SENTENCIN

The filing of a Notice of Intent to Seek the Death Penalty by the State
changes the nature of a murder case. When the Notice is filed, the stakes involved for the
Defendant cannot be higher,

When the State files the Notice, the questioning of potential juries during the
voir dire incorporates the “death qualification” process. “Death qualification” occurs when
the State may question prospective jurors prior to the guilt phase of the trial regarding the
prospective jurors’ views on the death penalty. The Court must excuse for cause those
jurors whose opposition to capital punishment would prevent or substantially impair the
performance of their duty as jurors during the sentencing phase of trial. See Lockhart v,
McCree, 476 U.S. 162, 90 L.Ed.2d 137, 106 S. Ct. 1758 (1986). While Lockhart held
that the “death qualification” process is not per se unconstitutional, many courts, including
the United States Supreme Court, have assumed for the purposes of argument that
substantial social science research supports the claim that a death qualified jury is more
likely to convict a defendant in the guilt phase of a trial than a jury that has not been death
qualified. ]d. at 168-73, 90 L.Ed.2d at 147-48, 106 S. Ct. at 1761-65.

Furthermore, by informing the jury prior to the trial phase that the State is
seeking the death penalty, a strong message is sent to the jury that the defendant is not
merely someone accused of murder, but someone so bad that the State is seeking a murder
conviction and the ultimate punishment. The prejudice to the Defense could hardly be

more.

As attested in the attached Declaration of Howard S. Brooks, the relevant

procedure in this case did not depart from the standard procedure in other “death penalty”
murder cases. By relevant procedure, the Defense refers to the State’s failure to allege

aggravating circumstances in the Criminal Complaint, the State’s failure to request or obtain

AA00853



b =B~ - B Y - SR TR - VT N -

NMMMMMMNNHHHHD—EU—IHHI—EM
DO*JGM-FWNHO\DWHG\M&MNHQ

a finding by the Justice of the Peace that probable cause supported the alleged aggravating
circumstances, and the State’s failure to allege aggravating circumstances and the intent to
seek the death penalty in the original Information filed in District Court.

Nevada statutory law provides no guidance regarding the appropriate way to
allege aggravating circumstances and inform the Defense the State is seeking the death
penalty. The statutes in Chapter 171 of the Nevada Revised Statutes governing the filing
of a Criminal Complaint, the conduct of a preliminary hearing in Justice Court, the
necessity of preparing a transcript of the proceedings, the procedure for challenging a
probable cause determination: none of these statutes address whether or how allegations
relating to the death penalty should be handled.

The failure to address capital litigation concerns can be explained by the
timing of the adoption of the laws. The Legislature enacted most of Chapter 171 in 1967.
The statute governing aggravating and mitigating factors was enacted ten years later, in
1977.

The District Court procedure followed in this case is also similar to the
customary procedure in “death penalty” cases handled in Clark County. See Declaration of
Howard S. Brooks. Again, the standard statutory law in Chapters 173 and 174, governing
the initial charging documents filed in district court and the procedure of entering a plea,
are silent regarding death penalty cases and the alleging of aggravating factors. These
chapters were generally enacted in 1967 or earlier. Therefore, it is no surprise that the
charging document in this case, the Information filed October 11, 1995, alleges no
aggravating circumstances and does not notify the Defendant the State is seeking the Death
Penalty. ‘

Other statutes address other areas of death penalty jurisprudence, but no
statutes specifically authorize the procedures found in this case. In Chapter 175, NRS
175.552 provides guidance regarding how to conduct a penalty hearing in a capital case;
NRS 175.554, NRS 175.556, NRS 175.558, and NRS 175.562 mandate certain procedural

AA00854
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aspects of a penalty hearing, but these statutes are silent regarding any necessity to test
alleged aggravating circumstances before trial.

The origin of the Notice of Intent to Seek Death Penalty can be found in
Supreme Court Rule 250, which establishes certain procedures for capital cases. Rule 250
specifies the content of the Notice and imposes certain time requirements on the filing of
the document. The Notice of Intent filed in this case complies with Rule 250.

In summary, the filing of the Notice of Intent to Seck Death Penalty in this
case, and the associated failures by the State to seek any probable cause finding prior to
trial that the aggravating factors alleged by the State warrant a death penalty prosecution,
are neither consistent nor inconsistent with current statutory law because Nevada’s statutes
did not contemplate such a process. These procedures are consistent, however, with
customary procedures in Clark County courts and with Rule 250 of the Nevada Supreme
Court Rules. And the Defense contends, as will be argued later in this Motion, that the
procedure in this case, the customs in these types of cases, and any rules or statutes that are

construed to endorse the procedure in this case, are unconstitutional.

The Fifth Amendment to the United States Constitution and Article 1, Section

8, of the Nevada Constitution provide that no person shall be held to answer to criminal
charges without a finding of probable cause by a grand jury. The United States Supreme
Court long ago endorsed a probable cause finding by a neutral magistrate by way of a
preliminary hearing as a legal alternative to a grand jury indictment. See Hurtado v.
California, 110 U.S. 516, 28 L.Ed. 232, 4 S. Ct. 111 (1984) (upholding Catifornia’s
preliminary hearing process against a due process challenge).

The preliminary hearing process in Nevada requires the State to present legal
evidence to a Court that a crime has occurred, and that the Defendant committed the

crime. If the State can meet that burden, the defendant is held to answer to the charges in

district court. If the State fails to meet the burden, the case must be dismissed. NRS

7
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171.206. The purpose of requiring a probable cause finding is to ensure that a defendant
has the benefit of a pretrial review of the sufficiency of the evidence before having to
confront the same charges at an actual trial. Issues can be narrowed, charges and
allegations having no basis in fact can be eliminated. The probable cause hearing process
has been characterized as a “shielding function” whereby individuals are protected from
vindictive prosecution by private enemies, political partisans, or vindictive governmental
officials. Se¢ Hurtado v, California, 110 U.S. 516, 555, 4 S.Ct. 292, 28 L.Ed. 232 (1884)
(J. Harlan, dissenting).

D00 ] ON L B W N e

Subsequently, the State must file an Information in District Court alleging the

p—
(==

charge or charges to which the Justice of the Peace held the Defendant to answer after

11 || hearing evidence at the preliminary hearing. The Information is the first pleading filed in
12 || district court, and must contain a plain, concise and definite written statement of the

13 || essential facts constituting the offense charged. Sheriff v. Levinson, 95 Nev. 436, 596

14 (| P.2d 232 (1979). See also NRS 173.075. In cases where the allegations go beyond alleging
15 || a simple crime, and allege instead a crime or set of facts to which different statutes apply,
16 i} the key inquiry is to determine which facts or allegations must ultimately be proven by a
17 || jury beyond a reasonable doubt. For example, the allegation of “robbery with use of a

18 || deadly weapon” must be alleged in the Information and both the “robbery” and the “use of
19 || a deadly weapon” must ultimately pass muster before a jury for the State to obtain a

20 || conviction. See, e.g., Bartle v, Sheriff, 92 Nev. 459, 552 P.2d 1099 (1976) (Magistrate
21 || was required to find some evidence supporting enhancement as well as underlying crime,
22 i} and Information must reflect both allegations). The same is not true where the allegation
23 || need not be proven to a jury beyond a reasonable doubt. In cases where the habitual

24 || criminal enhancement applies, the jury need not hear the habitual criminal allegation in the
25 |} Information, and the Information need not include that allegation.

26 In the present case, the State filed a Notice of Intent to Seek Death Penalty

27 || almost a month after the original Information was filed. The State relies on Supreme Court

28 || Rule 250 for authorization to file the Notice.

AA00856
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In fact, the Notice is not authorized by Nevada statutory law, and is in reality
an amendment of the Information. The Aggravating Factors identified in NRS 200.033 are
“essential facts” or allegations constituting the offense charged. They must ultimately be
proven beyond a reasonable doubt to a jury for a conviction to be sustained. Considering
the stakes involved in a death penalty case, the allegation of aggravating factors are the
most essential part of the pleading document,

Supreme Court Rule 250 and the custom in Nevada courts merely allows the
District Attorney to make an end run around the requirement that charges be supported by a
finding of probable cause. The allegations of Aggravating Factors must ultimately be
proven beyond a reasonable doubt, the same standard applied to elements of the underlying
crime, the same standard applied to other statutory enhancements that must be proved
beyond a reasonable doubt to a jury.

By allowing the State to unilaterally file a Notice of Intent to Seek Death
Penalty without any probable cause showing, the custom in Nevada aliows the Information
or Indictment to be changed or amended at the whim of the State, thereby allowing the
charging document to become the Information or Indictment of the State, not of the Justice
Court or the Grand Jury.

The United States Supreme Court has reversed criminal convictions where a
charging document alleges facts or theories beyond that which the probable cause hearing
found supported by the preliminary evidence. Russell v, United States, 369 U.S. 749, 82
S.Ct. 1038, 8 L.Ed.2d 240 (1962) (charging documents exceeded finding of grand jury).
The policy endorsed in Russell is “effectuated by preventing the prosecution from
modifying the theory and evidence upon which the indictment is based.” United States v,
Silverman, 430 F.2d 106, 110 (2nd Cir. 1970).

In summary, the Notice of Intent to Seek Death Penalty is not authorized by
Nevada statutory law, and is merely the creation of the Nevada Supreme Court and custom.

The effect of the filing of the document is to amend the Information or Indictment without

the necessary showing of probable cause. Therefore, the procedure in this case, and the
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laws, rules, and customs that sanction this procedure are unconstitutional because they

violate the Nevada and United States Constitutions.

EL ; . TIUTIONA
'HE NOT] DF INTENT MO WILTHSTAND A PROBABL, A
DETERMINATION AND THE REMEDIES AVAILAB U CHALILFN
HAL DETERMINATION

The Fifth and Fourteenth Amendments to the United States Constitution and
Article 1, Section 8, of the Nevada Constitution guarantee a criminal defendant the right to
due process in the criminal proceedings against that defendant.

To satisfy the Due Process requirements of the Fourteenth Amendment, a
procedure must “comport with the deepest notions of what is fair and right and just."
Solesbee v, Balkcom, 339 U.S. 9, 16, 70 S.Ct. 457, 460, 94 L.Ed. 604 (1950). Due
Process considers whether treatment of an individual or group is fundamentally fair,
without comparing such treatment to the treatment of others. Riley v, Nevada Sup. Ct.,
763 F. Supp. 446 (D. Nev. 1991).

The United States Supreme Court has repeatedly “stressed that because the
death penalty is qualitatively different from any other criminal punishment, ‘there is a
corresponding difference in the need for reliability in the determination that death is the
appropriate punishment in a specific case.’" Williams v. Lynaugh, 484 U.S. 935, 108 §S.
Ct. 311, 313, 98 L.Ed.2d 270 (1987)(quoting Woodson v, North Carolina, 428 U.S. 280,
305, 96 S.Ct. 2978, 2991, 49 L.Ed.2d 944 (1976).

In the present case, the Defense contends that the allegation of aggravating
factors constitutes an essential part of the allegation, a part of the allegation that must
ultimately be proved beyond a reasonable doubt to a jury. Therefore, it is only fair and
right and just that such allegations be subject to the same procedural protections as are
necessary with an allegation of the elements of the crime or any other matter which must

vltimately be proved beyond a reasonable doubt to a jury,

10
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Requiring the State to present some preliminary evidence, at a preliminary
hearing or to a grand jury, supporting the aggravating factors would allow the Defense to
receive transcripts of the relevant testimony and challenge the sufficiency of that evidence
by way of a petition for a writ of habeas corpus. The current procedure does not allow use
of the writ to challenge the sufficiency of evidence of aggravating factors. This is an
important remedy, and it is not available to the defense because the current process is
flawed.

Because the current procedure allows the District Attorney to make an end-
run around a probable cause hearing concerning the aggravating factors, which are essential
elements of the State’s allegations, the current procedure is unconstitutional and the State’s

Notice of Intent should be dismissed.

: AUMSE DEFENDANTS LN CAPITA AES ARE DENIELD
LUAL PRODTHELOTION OF THE LAW

The Fourteenth Amendment to the United States Constitution guarantees all
criminal defendants equal protection of the law. The custom in Nevada courts, and Rule
250 of the Nevada Supreme Court Rules deny individuals charged with capital crimes equal
protection of the faws by allowing the State to prosecute the Aggravating Factors alleged in
the Notice of Intent without a probable cause determination, though all other persons
charged with acts or crimes which must be proven beyond a reasonable doubt are entitled to
such a determination. This discrimination occurs without any rational basis, and is
therefore unconstitutional.

While the Equal Protection Clause permits the States some discretion in
enacting laws which affect some groups of citizens differently than others, a statute or
practice is unconstitutional if the “classification rests on grounds wholly irrelevant to the
achievement of the State’s objective.” McGowan v, Maryland, 366 U.S. 420, 425-26, 81
S. Ct. 1101, 1104-05, 6 L.Ed.2d 393 (1961). The burden on the State is to show some

11
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rational reason why people facing a death penalty should be treated differently than other
criminal defendants.

As argued above in this Motion, the allegation of aggravating factors is an
essential allegation just as the “use of a deadly weapon” allegation is an essential allegation.
Rule 250 allows the State unfettered discretion to file the “death penalty notice” without
any showing of probable cause, a privilege the State does not enjoy in prosecuting essential
elements of other crimes or penalty enhancements (such as “Use of a Deadly Weapon” or
“Victim Over 65 Years of Age”). The purpose of Rule 250 is to ensure that death penalty

A = - - B - S ¥ T I

appeals are handled efficiently. The Defense contends that the need for efficiency does not

o
o

rationally explain the necessity of denying Mr. Chappell and other defendants the right to
11 || confront charges at trial only after a showing of probable cause. The evidence supporting
12 |] the aggravators could easily be introduced at the same grand jury proceeding or preliminary
13 || hearing where the evidence supporting the underlying crime is presented. Any challenge
14 ]| to the sufficiency of that evidence could then occur through the petition for a writ of habeas
15 |{ corpus. This procedure will allow aggravating factors not supported by real evidence to be
16 || dismissed, thereby making the system more efficient, not less so.

17 Because Rule 250 treats defendants charged with a capital crime differently
18 || than other defendants, without any rational basis for doing so, Rule 250 is unconstitutional
19 || when it allows defendants to face aggravating factor allegations without any pretrial proof
20 || of such factors by the State. The State’s Notice of Intent should therefore be dismissed.

21 DATED this %~ _ day of July, 1996.
22 Respectfully submitted,
23 CLARK,COUNTY PUBLI EFENDER
y Nt &
By
25 Howard S. Brooks
Deputy Public Defender
26 Nevada Bar #3374
27
28
12
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DECLARATION OF HOWARD S. BROOKS

I am an attorney licensed to practice law in the State of Nevada:; I am the
deputy public defender assigned to represent James Montell Chappell in this case; and I am
familiar with the procedural history of this case as well as the allegations made by the State
of Nevada.

I have practiced law in this State for eight years, and have served in the
Clark County Office of the Public Defender for six years, during which time I have
represented approximately 1300 individuals accused of felony crimes. During these six
years, I have also become familiar with the procedures followed by the Justice Courts and
District Courts in capital cases.,

It is the accepted procedure or custom in this jurisdiction for the State of
Nevada to not allege aggravating factors in the Criminal Complaint filed in Justice Court
nor in the Information filed in District Court. It is also the accepted procedure for the State
of Nevada to not submit allegations of aggravating factors to any pretrial probable cause
test such as could be found in a preliminary hearing or grand jury hearing.

Furthermore, the accepted procedure is for the State of Nevada to follow
Rule 250 of the Nevada Supreme Court Rules and file a Notice of Intent to Seek Death
Penalty wherein the Defense is informed of alleged Aggravating Factors.

The Defense considers the current procedure, though authorized by Supreme
Court Rule, to be unconstitutional.

I declare under penalty of perjury that the foregoing is true and correct.
(NRS 53.045).

EXECUTED this>>_ day of July, 1996,

E Ko B (Bl

Howard S. Brooks

13
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NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY

YOU WILL PLEASE TAKE NOTICE that the Clark County Public
Defender has set the foregoing DEFENDANT’S MOTION TO STRIKE STATE’S
NOTICE OF INTENT TO SEEK DEATH PENALTY BECAUSE THE PROCEDURE IN
THIS CASE IS UNCONSTITUTIONAL for hearing on Wednesday, September 11, 1996,
at 9 a.m., in Department VII of District Court.
DATED thisf}z day of July, 1996
CLARK COUNTY PUBLIC DEFENDER

; Nwd S

Howard S. Brooks

12 Deputy Public Defender

3 Nevada Bar #3374

y Receipt of copy of the foregoing DEFENDANT’S MOTION TO STRIKE
5 STATE’S NOTICE OF INTENT TO SEEK DEATH PENALTY BECAUSE THE

PROCEDURE IN THIS CASE IS UNCONSTITUTIONAL is acknowledged this C’?j

16 i
day of — [ ae e . 1996,
17

" j’f | CLARK COUNTY DISTRICT ATTORNEY
. ] p
19 —_— | é g
BY\J W -

20
21
22
23
24
25
26
27

28

b =B - - S B - Y L > B S

[w—
(o

Chappell 51
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Skip to Main Content Logout My Account Search Menu New District Criminal
Search Refine Search Close

Location : District Court Criminal Images Help

REGISTER OF ACTIONS

& AT SRATFNEIINY S
{asy N, 8501313418

The State of Nevada vs James M Chappell Felony/Gross
Misdemeanor
Date Filed: 10/10/1995
Location: Department 5
Cross-Reference Case C€C131341
Number:
Defendant's Scope ID #: 1212860
Lower Court Case # Root: 95F08114
Lower Court Case Number: 95F08114X

Supreme Court No.: 61967

Case Type:

WD U U LD LR LD LD LN LoD LD

PARTY INFORMATION

Lead Attorneys
Defendant Chappell, James M Christopher R. Oram
Other Agency Numbers Retained
1212860 Scope ID Subject Identifier 7023845563(W)

Plaintiff State of Nevada Steven B Wolfson
702-671-2700(W)

CHARGE INFORMATION

Charges: Chappell, James M Statute Level Date

1. BURGLARY. 205.060 Felony 01/01/1900
2. ROBBERY WITH A DEADLY WEAPON 200.380*165 Felony 01/01/1900
3. MURDER WITH A DEADLY WEAPON 200.010*165 Felony 01/01/1900
3. DEGREES OF MURDER 200.030 Felony 01/01/1900

EVENTS & ORDERS OF THE COURT

09/30/1996 | All Pending Motions (9:00 AM) ()
ALL PENDING MOTIONS 9-30-96 Court Clerk: TINA HURD Reporter/Recorder: PATSY SMITH Heard By: A. William Maupin

Minutes
09/30/1996 9:00 AM

- ARGUMENT: PRETRIAL MOTIONS...DEFT'S MOTION TO
STRIKE ALLEGATIONS OF CERTAIN AGGRAVATING
CIRCUMSTANCES ALLEGED...DEFT'S MOTION TO STRIKE
STATE'S NOTICE OF INTENT...DEFT'S MOTION TO
COMPEL DISCLOSURE OF ANY AND ALL INFO RE:
AGGRAVATING FACTORS...DEFT'S MOTION TO COMPEL
PETROCELLI HEARING...STATE'S MOTION TO ADMIT
EVIDENCE OF CRIMES, WRONGS OR BAD
ACTS...STATE'S SUPPLEMENTAL MOTION: ADMIT
EVIDENCE OF OTHER CRIMES, WRONGS OR BAD ACTS
Court advised he has read all the Points & Authorities in this
case and is prepared to take oral argument. Mr. Brooks
advised, as to the motions to admit evidence of other crimes,
he would request they not be heard until after the Petrocelli
hearing. COURT SO ORDERED. Ms. Silver advised she would
really prefer the Court rule at this time. Court advised counsel
of his inclinations on the motion and ORDERED, motion to
compel Petrocelli hearing is GRANTED. Following arguments
by counsel, Court stated his findings and ORDERED, motion to
strike allegations of certain aggravating circumstances is
DENIED and Court believes there is substantial evidence to go
to the Jury; motion to strike notice of intent is DENIED. As to
the Motion to Compel Disclosure of Any and All Info Re:
Aggravating Factors, Ms. Silver advised their office has an

AA00864



open file policy and she has given Mr. Brooks everything they
have. Upon Court's inquiry, Mr. Brooks advised they will be
finished copying the jury questionnaires today. Court advised
counsel to get those to Jury Services as soon as possible.
COURT ORDERED, Motion to Admit Evidence of Other
Crimes, Wrongs or Bad Acts is set for the day of trial at 11:00
a.m. and jury selection will begin that afternoon. CUSTODY 10-
7-96 11:00 AM STATE'S MOTION TO ADMIT EVIDENCE OF
CRIMES, WRONGS OR BAD ACTS...STATE'S
SUPPLEMENTAL MOTION: ADMIT EVIDENCE OF OTHER
CRIMES, WRONGS OR BAD ACTS

Farties Present
Return ic Reaqister of Actions
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Attorney At Law
302 E. Carson Ave., Sie. 600
Las Vegas, NV 89101
(702) 382-1844

David M. Schieck
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DAVID M. SCHIECK, ESQ. == .o
Nevada Bar No. 0824 F

302 E. Carson #600 R 7 M}Ugﬁq,
Las Vegas, NV 891010 AL 03
702-382-1844 eﬁfﬁ%"g*ugg;‘;
ATTORNEY FOR CHAPPELL CLERK ¢

DISTRICT COURT
CLARK COUNTY, NEVADA

* * *

CASE NO. C 131341
DEPT. NO. XI

JAMES MONTELL CHAPPELL,

Petitioner,

THE STATE OF NEVADA,

DATE: N/A
TIME: N/A

)

)

)

)

vs. )
)

)

)

Respondent. )

)

AFEIDAVITS IN SUPPORT OF PETITION
FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

See attached.

DATED: March 7, 2003,

DAVID M. SCHIECK, ESOQ.

RECETPT OF COPY

RECEIPT of a copy of the foregoing document is hereby

acknowledged.

DATED: ,?dd 3
DISTRICT ATTORNEY’S OFFICE
W

‘

20045 { PHIRD STREET
LAS VEGAS NW 89155

&
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David M. Schieck

Attorney Al Law
302 E. Carson Ave., Ste. 800

Las Vegas, NV 85101

(702) 382.1844
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AFFIDAVIT OF CLARA AXAM

STATE OF MICHIGAN )
) ss:
CQUNTY OF EATON )

Clara Axam, being first duly sworn, deposes and says

I am the grandmother of JAMES CHAPPELL and I reside in
Lansing, Michigan. I raised JAMES and his two sisters after
their mother was killed in an automobile accident.

T testified at the penalty hearing on behalf of JAMES and
was interviewed in Lansing before the trial. I was not asked
to testify during the trial portion of the case, but would have
been able to testify to various aspects of the relationship
between JAMES and Debbie.

After the first child was born, Debbie was disowned by her
family and had to move in and live with JAMES’ sister Carla.
Later Debbie move to Arizona and sent for JAMES to come and
live with her. Debbie’s mother got an apartment for Debbie and
did not know that she had sent for JAMES.

I believed that JAMES had got involved with drugs after
they moved to Las Vegas and that there were some incidents that
occurred between them. Debbie would always take him back and
it would have been entirely believable that after he got out of
jail he would have returned to their house and believed they
would get back together.

The attorney and investigator for JAMES did talk to me in

Lansing and I gave him all of my information. He did not ask

for any assistance in locating other witnesses. I would’ve

been able to provide information to locate James Ford, Ivri
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David M. Schieck

Attorney At Law

Ste. 800

Las Vegas, NV 89101

302 E. Carson Ave,,

(702) 382-1844
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Manell,

and Ben Dean 1f I had been asked to do so.

JAMES really loved his children and he would always

babysit when Debbie was working.

He never neglected the

children and I never saw him violent toward Debbie.

FURTHER, Affiant sayeth naught.

SUBSCRIBED AND SWCORN to before me

day of JLebruary

o7 [

this

Ot w&@aﬂw

NOTARY PUBLIC

NICOLE BALEY
Notary Public, Ingham County, MI
My Comm. Expires June 17, 2004

CLARA A

2003.
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David M. Schieck

Attorney At Law
302 E. Carscn Ave., Ste. 800

Las Vegas, NV 83101

(702) 382-1844
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AFFIDAVIT OF BARBARA DEAN

STATE OF MICHIGAN )
) Ss:
COUNTY OF EATON )

BARBARA DEAN, being first duly sworn, deposes and says

I reside in Lansing, Michigan.

I first met JAMES CHAPPELL when he was five years old and
I was working as a teacher’s aid. He was a special education
student and I remember that he was always hungry and would eat
extra lunches and breakfasts at the school.

JAMES was friends with my sons, especially Benjamin, and
they hung out together all the time. During all that time I
never saw JAMES do anything violent.

I was aware of the relationship between JAMES and Deborah
Panos, and that they had gone to Arizona and then JAMES came
back. I believed that at that time he had started using drugs
and that he needed treatment. He should have received
treatment instead of being let out of jail. When he left to go
back to Arizona to Debbie he did not tell anyboedy, but rather
snuck off because everyone advised him not to go back to her.

I was aware that Debbie’s family disowned her because of
her relationship with JAMES. To my knowledge the two of them
got along well and I was never aware cof any violence while they
were together in Michigan.

JAMES worked at a couple cof restaurants in Lansing that I
was aware of and lived with his grandmother. His mother had
been killed in a pedestrian-automobile accident when he was

very young and he was raised by his grandmother. JAMES did not

4
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David M. Schieck
[ o] =) o N [ ] ok ke il (]
=W N = D Y D - O

)
(47

N NN
@ ~N

chase after Debbie to Arizona but rather she sent for him to go
out to her.

To my knowledge JAMES was a good father to their children
and took good care of the babies.

The investigator and attorney from the trial did come and
speak with me, and my son Benjamin took them around the
neighborhood to find other persons that knew JAMES and Debbie,

I would have been more than willing to assis£ the attorney
and investigator in contacting witnesses that could have
testified on behalf of JAMES. At the time my own health
conditiecn would not have allowed me to travel to Las Vegas to
testify at the trial.

My daughter Meka also knew JAMES and Debbie and was nearer
to their same age and would have offered testimony about the
relationship. She was not interviewed by the attocrney and
investigator but would have been readily available.

I know that it is a terrible thing that JAMES killed
Debbie but from what I knew the entire story of the
relationship and the way Debbie controlled him and the insults
he suffered from her family was never presented to the jury at
his trial. Additicnally the jury was never presented with
witnesses concerning JAMES’ early years after his mother’s
death which I and others personally observed.

While JAMES obviously deserved punishment, he also needed
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treatment and understanding and certainly should not have
received the death penalty.

FURTHER, Affiant sayeth naught.

BARBARA DEAN //

SUBSCRIBED AND SWORN to before me

this CQLI‘HQ day of f?,l::'ruq-r-u r 2903.
=pa-XaTF. wm»am

NOTREY PURLIC

JUOITA F. WRITTNGION T~
MOTARY PUBLIC INGHAM €O 3 :
WY OCROGSEION EXPIRES Mar 25, 200¢
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David M. Schieck

Attorney At Law

302 E. Carson Ave
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Las Vegas, NV 89101
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AFFIDAVIT OF SHIRLEY SORRELL

STATE OF MICHIGAN }
) ss:
COUNTY OF EATON )

SHIRLEY SORRELL, being first duly sworn, deposes and says

I reside in Lansing, Michigan and knew JAMES CHAPPELL at
Otto Junior High School and at Sexton High School. I alsoc met
Debbie Panos at Sexton High School.

I was aware that they had become a couple and in my
opinion she was very controlling of him. After they moved to
Arizona, JAMES wanted to come back to Lansing because of the
way Debbie and her family were treating him but stayed because
of his love for their children.

Debbie was really jealous of JAMES and would continually
accuse him of having had an affair with me, which was not true.
It appeared to me that she used our friendship to control
JAMES.

To my knowledge, JAMES was never violent towards Debbie,
although they did seem to argue a lot.

JAMES had tried to leave her on a number of occcasions but
she would threaten that if he came back to Lansing he would
never see his children again.

I was aware that her parents were prejudiced against JAMES
and that this caused him great hardship and heartache.

JAMES did come back to Lansing from Arizona on one
occasion and within a couple of days Debbie was calling him and
telling him that if he did not come back he would never see the

children again. Debbie sent him the plane ticket so that he

7
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David M. Schieck

Altorney At Law
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would g¢ back to Arizona.

During this entire time I have been living in Lansing,

Michigan and could have been very e

never contacted prior to his trial and if asked would have been

more than willing to come to Las Vegas and testify on behalf of

JAMES.

asily contacted.

FURTHER, Affiant sayeth naught.

SUBSCRIBED AND SWORN to before me

thls'_iday of M '
mm

NOTARY PUBLIGQ'

I was

SHIRLEY SORﬁELL

2003.
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AFFIDAVIT OF DENNIS REEFER

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

DENNIS REEFER, being first duly sworn, deposes and says

I am a licensed private investigator in the State of
Nevada and court appointed to represent JAMES CHAPPELL
(“JAMES”) on behalf of attorney David Schieck.

One of the tasks assigned to me was to locate witnesses
David Green and Chris Birdow in Tucson, Arizona. JAMES had
provided a description of the residence of Mr. Green’s mother.
I was able to travel to Tucson on December 19 and 20, 2002, and
based on information provided by JAMES located the residence of
Mary Williams by knocking on a couple doors.

Ms. Williams is the mother of David Green and provided me
with a work address for Mr. Green. I contacted and interviewed
Mr. Green at his place of empleoyment. Mr. Green, when told
that JAMES had been convicted of killing Ms. Panos and
sentenced to death, became very emotional and teary-eyed.

My main objective was to conduct an initial interview with
Mr. Green and arrange a telephonic interview with Mr. Schieck
so that he could prepare an affidavit to be submitted to the
Court in support of JAMES’ writ of habeas corpus.

Mr. Green, cduring the interview, told me that he had known
JAMES for three to four years and they were good friends. He
also knew Debbie Panos and their three children. They got
along well and were a normal loving couple, and JAMES really

loved his kids. Debbie was aware that JAMES had a drug problem

9
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and it was a sore spot between them as she did not approve of
his drug use. Mr. Green verified that JAMES had been employed
at Pancheo’S Restaurant and Taco Bell in Tucson.

I obtained sufficient information toc arrange the telephone
interview with Mr. Schieck. Mr. Green alsc put me in touch
with Chris Birdow. Mr. Birdow did not remember much about
JAMES and only knew him scocially through David Green.

To my knowledge, Mr. Schieck conducted the phone interview
with Mr. Green and prepared and sent him an affidavit to sign
and return. A copy of the affidavit is attached hereto and I
have reviewed it and it comports with the contents of my
conversation with Mr, Green.

In late January, 2003 1 was contacted by Mr. Schieck to
attempt to locate Mr. Green again because he had failed to sign
and return the affidavit sent to him by Mr. Schieck. I was
able to determine from his mother and Chris Birdow that Mr.
Green has disappeared and that they believe he’s back on drugs
and living on the streets. He no longer works at his previous
place of employment.

One of my other assigned tasks on this case was to contact
witnesses and set up interviews for Mr. Schieck in Lansing,
Michigan. Using phone numbers and information provided by
JAMES, I was readily able to set up interviews for Mr. Schieck
with Barbara Dean, Benjamin Dean, Ivri Marrell, Clara Axam,
Rodney Axam, James Ford, and Shirley Sorrell. I have been
informed by Mr. Schieck that he indeed traveled to Lansing,

Michigan and interviewed personally the above referenced

10
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individuals.

I have been unable to locate, in Las Vegas, witness
Ernestine Harvey. All information I have been able to locate
is extremely stale. It is my opinion that it would have been
much more likely that she could have been located in 1996.

t. ;

DENNIS REEFER ‘' 2

FURTHER, Affiant sayeth naugh

SUBSCRIBED AND SWORN to before me

thi éE day of %EUHQX 2003.

NOTARY PUBLIC U
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DISTRICT COURT

CLARK COUNTY,
* ok
JAMES MONTELL CHAPPELL,
Petitioner,
vs.
THE STATE OF NEVADA,

Respondent.
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NEVADA

CASE NO. C 131341

DEPT. NO. XI

DATE: N/A
TIME: N/A

AFFIDAVITS IN SUPPCRT OF PETITTION

FOR WRIT OF HABEAS CQRPUS

(POST CONVICTION,

See attached.

DATED: March 10, 2003.

RESZT FULLY BjD:

DAVID

RECEIPT OF

M. SCHIECK, ESQ.

COPY

RECEIPT of a copy of the foregeoing document is hereby
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AFFIDAVIT
STATE OF MICHIGAN )
) 553
COUNTY OF EATON )

IVRI MARRELL, being first duly sworn, deposes and says:

I live in Lansing, Michigan and was friends with JAMES
CHAPPELL (“JAMES”) while were attending high school and after
high schoecl. I would say that along with myself, James Ford
and Benjamin Dean were JAMES’ best friends in Lansing. I was
not interviewed prior to the trial and penalty hearing. When I
was interviewed by Mr. Schieck in November, 2002, T was present
along with James Ford and Benjamin. Much of what we discussed
was a collective recollection of JAMES and his relationship
with Deborah. We all were of the same general opinions and
believes abcut what had transpired.

I was aware that JAMES worked at a number cof places in
Lansing, including Cheddar’s Restaurant. JAMES was a good
friend and kept me out of trouble on a number of occasions.

I also knew Deborah Panos through her relationship with
JAMES. There was a great deal of animosity from Deborah’s
family toward JAMES because he was black. After their first
baby was born the problems got even worse because her parents
kicked her out of the house and wanted nothing to do with JAMES
or the baby. They lived with Carla, JAMES’ sister for a while
and then Deborah moved back in with her parents. JBMES would
have to sneak over to the house to even see Deborah or the
baby.

I used to double date with JAMES and Deborah and have
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personal knowledge of what their relationship was like before
her parents forced her to move to Tucson and she convinced
JAMES to come with her. Their relationship was never
physically abusive and they appeared to be very much in love
despite the objections and actions of her parents.

Deborah was very controlling and jealous of JAMES and
wouldn’t let him go out with the guys and would often verbally
abuse him. I observed JAMES around his kids and he was crazy
about them and never mistreated them and seeme to be a very
good and caring father.

I was not aware of what happened after JAMES went to
Tucson the first time because we did not talk very often, but I
knew he was unhappy and teld him that he should cecme back to
Lansing where all of his friends and family were located.
JAMES did come back from Tucson for a short period of time and
lived with me for part of the time he was back in Lansing.

JAMES did not chase after Deborah after she went to
Tucson, the opposite is true. She was always calling him and
asking him to come back to Tucson and she sent him the ticket
to go back to Tucson, which was against the advice that
everyone gave to him.

I feel that there were a number of important things that T
could have told the jury about JAMES and his relationship with
Deborah. I have been told that at the trial a lot of things
were said about JAMES that were not accurate and that I cculd

have testified about. For instance, JAMES was never viclent to

my knowledge, especially toward Deborah and the children. He

3
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put up with a lot from her and her family and never rescorted to
viclence tc my knowledge. If he became addicted to crack
cocaine in Tucson or Las Vegas that may have changed him, but
the JAMES I knew would never have been able to do the things
that he is accused of doing.

I have always lived in Lansing and could have been easily
located had anyone made an effort te find me or any of the
other friends of JAMES that knew the true story about the
relationship between JAMES and Deborah. If contacted I would
have been more than willing to travel to Las Vegas to testify
on behalf of JAMES at either the trial or the penalty hearing.

FURTHER, Affiant sayeth naught.
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AFFIDAVIT
STATE OF MICHIGAN )
) ss:
COUNTY OF EATON )

BENJAMIN DEAN, being first duly sworn, deposes and says:

I live in Lansing, Michigan and was friends with James
Chappell while were attending high school and after high
school. I would say that along with myself, Ivri Marrell and
James Ford were James' best friends in Lansing. When I was
interviewed by Mr. Schieck in November, 2002, I was present
along with Ivri and James Ford. Much of what we discussed was
a collective recollection of James and his relationship with
Deborah. We all were of the same general opinions and beliefs
about what had transpired.

After James came back from Tucson he told me about all the
problems that he had to endure. He felt that it was his
obligation to take care of Deborah and the kids and that
another guy would not want to take care of her. He would do
all the chores around their apartment such as cooking and
cleaning and would take care of the children while Deborah
worked. Despite this, Deborah was very controlling and
demanding of him, often making racial comments to him. Her
mother was very prejudiced and would call James a nigger.

I believe that when Deborah got to Tucson she made new
friends that influenced her against James.

I have been told some of the negative testimony from the
trial about James, and this is not the James that I knew for

many years in Lansing. He was not violent, and was like a big
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clown and was always real playful. He was the life of a party
and would always make people laugh.

Deborah was his first real girlfriend and she changed him
and his spirit. She was very manipulative of him, especially
after the first child and did not like for him to be around his
cld friends. She came from a wealthy white family and James
came from the poorer black section of Lansing. She seemed to
hold this over his head and resented his true friends.

When he came back from Tucson, everything was fine until
Deborah started calling him and asking him to come back to
Tucson. Finally she sent him a ticket and went without telling
any of his friends because we would have all advised him not to
go back to Tucson. It was my opinion that she wanted to keep
James away from his friends in order to control him and that is
why she sent him the ticket

Deborah was very controlling and jealous of James and
wouldn’t let him go ocut with the guys and would often verbally
abuse him.

I observed James around his kids and he was crazy about
them and never mistreated them and seemed to be a very good and
caring father.

My mother is Barbara Dean and she always was able to reach
me with a phone call. When James’ previous attorney and
investigator came to Lansing they talked with me for a short
period of time and had me show them around the neighborhood,
but never asked me any questions about the relationship between

James and Deborah or about his character. I would have been
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more than happy to come to Las Vegas to testify on behalf of
James at the trial or penalty hearing. From what I understand
the jury was given a very distorted picture of James. His
friends, such as myself coculd have told a more complete and
detailed story about James.

FURTHER, Affiant sayeth naught.

Sy L iy

BENJAMIN DEAN

SUBSCRIBED AND SWORN to befcore me

this ﬂ day of +¥crven¢3zh——2€€i’——
Moy C 2003
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NOTARY PURLIC qL’il:y Canam, Expives July 29, 2008
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AFFIDAVIT

STATE OF MICHIGAN )
) sSs:
COUNTY OF EATON )

JAMES FORD, being first duly sworn, deposes and says:

I live in Lansing, Michigan and was friends with JAMES
CHAPPELL (“JAMES”) while we were attending high school and
after high school. I would say that along with myself, Ivri
Marrell and Benjamin Dean were JAMES’ best friends in Lanéing.
I was not interviewed prior to the trial and penalty hearing.
When I was interviewed by Mr. Schieck in November, 2002 I was
present along with Ivri and Benjamin. Much of what we
discussed was a collective recollection of JAMES and his
relationship with Deborah. We all were of the same general
opinions and beliefs about what had transpired.

I knew Deborah Panos through her relationship with JAMES.
There was a great deal of animosity from Deborah’s family
toward JAMES because he was black. After their first baby was
born the problems got even worse because her parents kicked her
out of the house and wanted nothing to do with JAMES or the
baby. They lived with Carla, JAMES’ sister for a while and
then Deborah moved back in with her parents. JAMES would have
to sneak over to the house to even see Deborah or the baby.

Deborah was very controlling and jealous of JAMES and
wouldn’t let him go out with the guys and would often verbally
abuse him.

I cobserved JAMES around his kids and he was crazy about

them and never mistreated them and seeme to be a very good and
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caring father.

I was not aware of what happened after JAMES went to
Tucson the first time because we did not talk very often, but I
knew he was unhappy and I told him that he should come back to
Lansing where all of his friends and family were located.

JAMES did come back from Tucson for a short period of time and
lived with Ivri for part of the time he was back in Lansing.

JAMES did not chase after Deborah after she went to

Tucson, the opposite is true. She was aiﬁayé_cgiling him and
asking him to come back to Tucson and she sent him the ticket
to go back to Tucson, which was against the advice that
everyone gave to him.

I feel that there were a number of important things that I
could have told the jury about JAMES and his relationship with
Deborah. I have been told that at the trial a lot of things
were said about JAMES that were not accurate and that I could
have testified about. For instance, JAMES was never violent to
my knowledge, especially toward Deborah and the children. He
put up with a lot from her and her family and never resorted to
violence to my knowledge. If he became addicted to crack
cocaine in Tucson or Las Vegas that may have changed him, but
the JAMES I knew would never have been able to do ths things
that he is accused of doing.

T have always lived in Lansing and could have been easily
located had anyone made an effort to find me or any of the
other friends of JAMES that knew the true story about the

relationship between JAMES and Deborah. If contacted I would
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