KN
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% 16.  If applicable, please rate your parental style:
E () Very strict

- (LyStrict

i ( ) Relaxed

.

)

() Permissive
Dlanopg vt o y

() Very strict
- ()'Strict
() Relaxed

() Permissive

18, Have-you, or someone close to you, had a history of substance abuse (alcohol, drugs)?  _
Yes é go If so, what are your feelings about that experience: M_M_

19. Have you, or someone close tw,es a child or as an adult, been the victim or witness of acts of
. 0 :

[T22600V

If so, what are your feelings about this?———

No

b \ e "Ii/. "‘; } i i'.l ] - OCT dD0OU i ASNc A1 YOU Imay nave neara ; “-'—-,-v..‘

\) rce, ‘_,.' [ Ainy g3 A et uMne ‘Cﬂ' A j./ K G ‘f
U Vel 1R ndlo 040 Leal v

22.  Have you already fofmed any opinion about this case? Yes No

If so, please describe that opinion.

o~

/
23. Doyousubscribe to any local newspaper, magazings or other perioglicals) Yes v No
If yes which one(s) ﬁ%ﬁo ,&’Uq/ A.g_gg—M

/4

24. Do you watch local newscasts, national news broadcasts or TV programs on a regular basis?
Yes — No Ifso whichone(s) 43 — A h~n
25.  Ifyouhave served in the military please indicate branch of service, when you served, position/rank
held, and duties:
Branch Dates Position/Rank Duties

AA05911
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% 26. Do you belong yy social, governmental, political or religious group or organization?

o Yes No If yes, please explain: ~

I

|_|

T 27. Do you attend religious services? Yes No & If yes, how often?

.

Q . ) :
3. Do you have any 0 0 'tends who wo eTustice syste AWYETS, Judges, police
= . S, €IC.) Yes_ \» NGO yes, please state your relationship to that person(s) and
= indicate how often you communicate with them includin law-related subjgcts: - <

00 2 W a.ﬁzl/ SO Kb,

) / ;

29, Af you have ever been a juror before, please state for each case the nature of the action and whether

or not yo‘g_ reac}hed a verdict: (Please do not gtate what the verdict was.)
.Y - —
/0 L@W&;-

-

30. If you have served before, wa

- . 4 1 ) Cl . A C AL C i C c
for you to be fair and impartial in this case? Please explain: ne

31 In ggneral, what age yopr opinions and feelings about how the criminal justice system works?
ccro% AOre 7o Ls £

.

St

L] .
11y Latl] y THICINOCT O CIOSE [1ICTICI €V DCC AITCSICU anu/o dl YU W
-

Yes No If yes, do you feel that person was treated fairly by the judicial system?

33. Do you have a1y relatives or close friends of a different racial background than your own?
Yes No VvV If so, please describe the relationship.

34.  When was the last time you hosted someone of a different racial background in your home?
/__.——-——,

35.  Theaccused is an African American male. Is there anything about that fact that would affect your

e R . . . . 9 1 -
gblllty to be fair and ’1mpart1al in this case? Please explain. “, - 9 Mdﬁ@v‘—

V4
i e (0 %ﬂ%

AA05912
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36.  If the evidence shows that the victims in this case are of a different racial background than the
accused, would that affect your ability to be fair and impartial?

/2
37.  Have youor any family member or closefriend everpe ) the victim of a crime? N} Lres
€S, 0 you 1e€ ctice vels Brved? 'L L0 .';;v’// PILE "~ Cledeglt' ~
278”7 9K o o ONNRIEEL « < [

CRE2600VHOD TT=addel

38. 7H’ow has this experignce affected your feegngs about the criminal justice system?

39..  What is your general opinion of: p

a. ATtorneys

b. Public Defenders "
C. Prosecutors »
d. Police officers ‘7
e. Tudoes 43

4 uu&vu

40.  Could you set aside anything you read or heard and/or any preliminary oygns you might have
formed and base any decision solely on the evidence presented in court? Yes ~~ No

41. Is there anything that you know about you;se’]/for this case that would prevent you from sitting as

a fair and impartial juror? Yes No v If yes, explain.

ATTITUDES REGARDING THE DEATH PENALTY

The Nevada State Legislature has determined that if a person is convicted of First Degree Murder,

then a jury must decide which of four possible punishments provided by law should be imposed. The four
possible punishments are:

The death penalty,
Life imprisonment without the possibility of parole,
Life imprisonment with the possibility of parole, after 40 years.

Qw s

The law requires that whenever the District Attorney seeks death as a possible punishment for a
; Ive ] e asked to express their views on both the death penalty and the penalty

of life in prison with or without the possibility of parole, and a term of years. Asking about your views
at this time is a routine part of the procedure to be followed in all cases in which death is sought as a
possible punishment,

42.  What are your feelings about the death penalty? L] y 24 # s k’?&

AA05913



KN

-~
L=

43, at are your feelings about the principlg of an eye for an eye, a tooth fgr a jooth™?

" “Do you feel that the death penalty is uééd:

() Too often
( ) Not enough

P, gy g ey n#ﬁ

U/} Appr opriaicly

() Used too randomly

45.  Have you ever held a different view on the death penalty? If you held a different view, what was
it and why did you change your opinion? " 2z,~—

FTE2600VHOD TT=dded

46. Do you belong to any social, political or religious organization or group that advocates the
abohtlon or actlvely supports the death penalty? If yes, what organizations or groups:

fLF/

47, Would you say ﬂ‘l you are ggperally°

generally opposed to it

never thought about it,

b

@ would consider it in certain circumstances,
d
e

opposed to it under any circumstances.
Please explain:

48. Do youhold any strong moral or religious views about the death penalty and its imposition? Ifso,

please explain.

— =
49.~ Since Mr. Chappell has been convicted of first degree murder, beyond a reasonable doubt, would
you say that;
Your beliefs about the death penalty are such that you would automatica ote AGAINST the
death penalty egardless of the fa€ts and circumstances of the ¢
Yes No

Your beliefs about the death peryalty are such that you would automatically vote FOR the death

penalty regardless of the facts ‘ghd circumstances of the case.

Yes No 7

50.  Would you consider all four forms of punishment in a capital case, dependmg on the ev:dence
I‘f:SCIltedatth . dAnd WN4d ¢ cendan a9 pnenaltv hegringe DMNaoonca powvn

Cdlll o i Ne darenas
Y g sl L m#*ﬂ"

J/l"-l.-"rl-".("’/’ -~ = (L = Ll v &ieadty L0

he do K _Owro (007 '
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% 5I. Inreaching a verdict in any penalty phase, you MUST consider the Defendant’s background, that

E is, mitigating circumstances. You must also consider aggravating c1rcumstances Do you feel you would

- consider these types of factors and circumstances?

i Verymuch ____ Notatall____ Somewhat ___ Not Sure 14

% 52. Do you understand, if the jury votes for death, you must assume that the sentence will be carried

% Yes _V No

= If no, why not

53. Do you understand, if the jury votes for life imprisonment without the possibility of parole, yot

5 must assume the/sentence will be carried out and the Defendant will sbené f h e in-prison?
Yes No

———

If no, why not

Flease use the space below to further explain any answers given above or to tell us

anything you might think could affect your ability to be a fair and impartial juror.

AA05915
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/ V ADMONITION

H

(1)

I

I

(T T - ; :
= 1 swear gr aftirm that thgresponses given are true and accurate to the best of my knowled oe and be
Q el 374>

: T 7 Stondins S

=

-

-

0

o

You are inst ed not to dj his questionnaire or anv_aspect of thic cage with anvane

----- - v (L] v 4]

including other prospective jurors. You are further instructed not to view, read or listen to any medi
account of these proceedings.

»

a

10

AA05916
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CLARK COUNTY, MEVADA 3 ) us "%

‘ééiﬁﬁia;immwwwﬁﬂ

DISTRICT COUmy

THE ETATE OF MNEVADA,

SLERE
PLAINTIFF
Vs, | : CARSE NO. 130899
DEPARTMENT VIT
GREGORY D. BOLIN, : DOCKET P

DEPENDANT :

REPORTER'S TRANSCRIPT OF PROCEEDINGS IN RE: MOTIONS
BEFORE THE HONORABLE A. WILLIAM MAUPIN, DISTRICT JUDCE
THURSDAY, MAY 30, 198%¢

1:30 p. M,

APPEARANCES:

FOR THE PLAINTIFF MELVYN 7, HARMON, ESOUIRE

GARY GUYMON, ESQUIRE -~
UEPUTIES DISTRICT ATTORNEY

FOR THE DEFENDANT

REFORTED BY: CONSTANCE MILLER, CCR NO., 270

PATRICIA M. ERICKEON, ESQUIRE
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- INDEX

WITHESSES

TERRY COOK

EXRIBITS

PLAINTIFF'S EXHIRIT 1

DEFENDANT'S ZXBIBITS A AND B

STATE'S MOTION TO ADMIYD
EVIDENCE OF OTHER CRIMES,
WRONGE OR ACTS

jot
13

BDMITTED

40

40

41

40
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LAS VEGAS, NEVADR, THURSDAY, MAY 30, 1896, 1:30 B, u.
V-

THE COURT: C130899, STATE OF NEVADA VS. GREGORY D
BOLIN. THE DEFENDANT IS5 PRESENT. THESE ARE PRE-TRIAL MOTYOM
PRICR TO COMMENCING JURY SELECTION. MR. PHILLIPS 1S NOT
PRESENT BUT MS, BRICKSON IS ON BEHALF OF THE DEPENDANT. The
STATE OF NEVADA I8 REPRESENTED BY MR. GUYMON AND MR. HARMON.

MS. ERICKSON, ARE YOU READY TO PROCEED THIS AFTER-
NOON?

MS. ERICKSON: YES, YOUR HONOR.

THE COURT: ON CALENDAR THIS APTERHOON 15 THE LAS
VEGAS METROPOLITAN POLICE DEPARTMENT'S MOTION TO QUASH SUs-

POENA DUCES TECUM. IT°'s My UNDERSTAND THAT THIS MOTION I3
HOW MOOT.

HE. ERICKSON: YES, YOUR HONOR.

THE COURT: THAT MOTION IS TAKEN CFF CALERDAR,
THE MOTION TO SUPPRESS SEROLOSY ETT AND DEFTENDANT 'S MOTION
TC PRECLUDE INTRODUCTION OF CﬁNCLU%I@N$-RE&CHBB BY TERR?IQQQK
REGARDING FOREIGHN PUBIC HAIR, THOSE ARE DEPEREED OTHER THAN
TO TARE EVIDENCE THIS AFTERNCON WITH REGARD TO MR. COOK,

MR. HARMON: VYES, YOUR HONOR.

THE COURT: TO ACCOMMODATE MR, COOK SHOULD ¥WE PUT
HIM ON THE STAND NOW?

MR. HARMON: PLEASE, YOUR BONOR.

THE COURT: S0 VE'LL PROCEED WITH DEFRNDANT 'S

AA05920
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HOTION TO PRECLUDE CONCLUSIONS REACHED BY TERRY COOE REGARD~
ING FORBIGN PUBIC HAIR AND DEFENDANT'S MOTION TO BUPPRESS
SEROLOGY KIT ON THE LIMITED BASIS THAT WE'LL BRE TARING
EVIDENCE FROM MR. COOE. ARGUMENT WILL BE DEFERRED UNTIL
FURTHER BVIDESCE 18 INTRODUCED ON MONDAY FRICR TO JURY
SELECTION. I THAT CORRECT, COQUNSEL?
ME. ERICKSON: ¥ES, YOUR HONOR.
MR. HRBRMON: vES, JUBGE.
THE COURT: ALL RIcHT, TERRY COOE,
TﬁER@ﬂPQNg TERRY LYRN COOXK, BEING DULY SWORN,
TESTIFIED AS FOLLOWS:
THE CLERK: PLEXRSE B SEATED. STATE YOUR NaMe FOR
THE RECORD AND SPELL THD LAST HNAME, PLEASE.
THE WITNESS: MY NaME 18 TERRY LYNN COOR. CwQui-xl
DIRECT BXAMINATION
BY MR, GUYMON:
£ MR. COOK, VWHERE ARE vou EMPLOYED?
A I'M A CRIMINALIST It WITH LAS VEGAS ﬁETR@?ﬁLiTﬁN
POLICE DEPARTMENT CRIME LABORATORY, LAS VEGAS, WEVADA,
{3 AND JUST WHAT IS 3 CRIMINALIST IXv
A WELL, A CRIMINALISYT IS AN INDIVIDUAL WITH &
SPECIALIZED BACKGROUND OR TRAINIKNG.
THE COURT: HMR. GUYMON, vOUu CAN FOREGO THESE
PRELIMINARIES FOR THE PURDOSE OF THIS HEARING.

03 MR, COOK, HAVE YOQU PREVIOUSLY TESTIPIED AS AN

AA05921
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EXPERT IN THE AREM OF SEHOLOGYT

A  YES, I HAVE,

G APPROXIMATELY HOW MANY TIMES HERE IN THE DIGHTH
JUDICIAL DISTRICT COURT?

A AN ESTIMATE WOULD BE ABOUT 200.

@ AND SPECIPICALLY WITH REGARDS TO YOUR TESTIMONY AS
A SEROLOGIST, AS AN EXPERT IN THAT FIELD HAVE YOU GIVEN
TESTIMONY REGARDING BHAIR COMPARISONS?

" A ¥ES, I HAVE.

23 HOW IS IT THAT YOU'RE FAMILIAR WITH THIS PROCESS
TITLED HAIR COMPARISONS?

& BECAUSE IT'S A BIG PART OF THE DUTIES OF A SERQLO~
GIST.

G WHEN YOU SAY IT'S A BIGC PART, WHAT PART DOES 17T
PLAY WITH THE DUTIES AS A SEROLOCIST?

& WELL, IN THE ORGANIZATION OF MOST FOREHSIC LARS
THE SERQOLOGIST IS RESPONSIBLE FOR PFERFORMING THE MICROSCOPIC
EXRMINATIONS ON HAIR THAT ARE RECOVERED FROM BEDDING OR ITEM
OF EVIDENCE ON OR NEAR A CRIME SCINE.

0 WHAT TYPE OF TRAINING HAVE YOU RECEIVED SPECIFI-
CALLY AS IT7 RELATES TO BAIR COMPARISONS THAT DERMITS YOU T0
MAKE THOSE TYPE OF COMPARISONS?

B IN 1982 AT THE KANSAS BUREAU OF INVESTICATION
AS WELL AS 1983, WHEM I PIRST ARRIVED AT THE METRO CRIME LAS

I WAZ GIVEN IN-HOUSE TRAINING. IN 1985 I ATTENDED THE FBI

3.4

AA05922
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HAIR AND FIBERS SCHOOL.

Q  NOW, YOUR RESUME I BELIEVE ADDRESSES A COURSE THAT
YOU ATTENDED THROUGH THE FBI IN JUNE OF 1987. WOULD THAT BE
ACCURATED

A IT MIGHT BE '87. THAT'S CORRECT.

Q@  LET’S FOOUS FIRST ON THE IN-HOUSE TRAINING YOU
RECEIVED AS IT RELATES TO MICROSCOPIC COMPARISONS OR HAIR
COMPARISONS. WHAT WAS INCLUDED IN THAT TRAINING?

A THE IN-HOUSE AT THE EANSAS BUREAU OF INVESTICATION
WAS VERY BRIEF. I JUST WATCHED THE MOUNTING OF THE HAIR
EXAMINER THERE, WATCHED THE PROCESS. IT WAS MORE IN-DEPTH
WHEN I FIRST ARRIVED AT THE METROPOLITAN POLICE DEPARTMENT
CRIME LABORATORY, WHERE THE MORE EXPERIENCED ENAMINERS WOULD
BIT DOWH AND GO THROUGH THE PROCESSES FOR SIDE BY SIDE COM-
PARLISONS

0  AND THEN WITH REGARDS TO THE COURSE IR JUNE OF 198%
THROUGH THE FBI, HOW LONG A COURSE WAS THATT

A TWO WEBKS.

Q  CAN YXOU TELL THE COURT WHAT INSTRUCTION OR DPROCE-
DURES YOU WERE INSTRUCTED ON THERE AT THE FBI?

A IT WAS A TWO WEEKS COURSE. HALF OF THE COURSE,
THE FIRST WEEK, WAS FIBERS, AND THE OTHER, THE SECOND WEEK,
WAS A COURSE ON HAIR COMPARISONS.

BASICALLY, THE FBI INSTRUCTORS -~ THENRE WERE THREER

=~ THEY WOULD GO THROUGH THE PROCEDUNRES POR HAIR COMPARIBONS |

AA05923
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- HOTES A5 TO THE LENGTH, COLOR, DIAMETER, THICKMNESS, SCALES,

CUTICLES, ETC., CAR ¥O0U BXPLAIN T0 THE COURT WHY IT IS you

.QF EEFFERENT TIRES OF BRQWH$«

Ammmmmm o

ﬂﬁﬁﬁ RID THAT AND YOU DON'T DO IT Tﬁﬁ&??

A BEQ&USW I FPOUND IT TQ BE SGMEWHRT Ny INTE&TIQ@&LLT

MI&LEAQI&G Eﬁ?; A8 I DISCUASED EAELKER 3 LQT oF THESE THINGS

s | SV

%EE QF CQQRﬁE; 53EJEQTIVE¢ F@R INSTAECE; THEERE'S A VARIETY

w

THE COURT: HE’'S ALREADY EXPLALNED THAT.

MR, GUIMON: I HAVE ND QUESTIONS.

THE COURT: THANK YOU, ME, COOK. Y0U MAY STEP
POWN.  WE'LL SEE ¥OU IN A COUPLE WEEKS. I UNDERSTAND MR, COBK
18 oW VACATION MENT WEER.

MR. HARMON: AS IT TURNS OUT, HE'S NoT Q@ING'TQ'EE.
OUT OF THE JURISDICTION. I MISUNDERSTOON. BE'S INVOLVED
I¥ IN~BOUSE TRAINING, BUT HE WILL BE AVAILABLE AS A WITHESS
NEXT WEEX IF WE NEED BIRM.

THE COURT:; THAT CONCLUDES THIS AFTERNOOM®S EFFORT
WITH EEGARD TO THE MOTION TO SUBBRESS SEROLOGY KIT AND
HMOTION TO PRECLUDE INTRODUCTION OF CONCLUSIONS REACHED BY
TERRY COQK REGARDING FORSIGN PUBIC HAIR.

I'M GOING TO TRXE ABOUT A FIVE MINUTE RECESS.

{BRIEF RECESS.)

THE COURT: ETATE'S MOTION TO ADMIT EVIDENCE OF
OTHER CRIMES, WRONGS OB 30TS.

MR. GUYMON: JUDGE, IF I COULD I°D LIKE TO GIVE

AA05924
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" oo Y il o S NSRS -
Ligty ook - Be: Tichars Sdan Walker, 00 EVE TR0415.0106
Fram: hichmet C¥Calinghey
Ta TeryQook
Date: 17702 141448 | |
Sublact: Re: Richard Alay Walker, LVMPD BUS 800434-0189
Terry Cook,

Remamber, | inferdieg the sese fram probadly tha beat prosecultr tls State bus ever ssen, Unfortunataly,
harited B afte “nsting was not a0 option fae MoCreckers control binod sampies. The physical svidencs -
wag sedlost, o0 he soporiunity o leet i Dt posmssd, aecording 10 your trial isslimony,

Page 2of he b page Bvidenca lnpount Suport of CBA [ates Mokirasken undsr BV 5204140188
regerding e orims scens &t 301 Boskon ndicales the following:

Package #5

Rem 7 - survival knite with tlack, §° blads, compass on p of hendls, cordaining g fehing hook and
fina, e malches, with spparent Hood, '

Pactkeage 87 ‘
frorne 941 - {Apparent bioed samples with conirols)
' ' Lovation Revuwnras
X e &7

aa faol i cfewr from the dscovary 8 contnod sample was lkes frony the only knife found 2 the murdes
HOBNE, '

This Dalansa could have requested eme i be analized ke any party 1 8 grosacution, The Defanse for
b detendants had the sems me 59 the prosesution. Patly Brickson had the same Sppaiunity and
infoemation as Mel Hermon snd Don Dithie t make a request.

Don Dibble did submit a8 2-3 page request ia tha Crime Lab on Aorll 20, 1992, which seys, "Plosse
compars the Mood samples recovensd kv ihis homiclds hvasfigation to the sampies of e victim, M.
hartla.” Although the rest of e request goas on he deal specifically with CSA David Hor's Bvidence
Impound Rapoed, § iake this to mesn 8 Mood contre! samples, nciuding hose collatied by CSA Dela
Moracken & the murder scane.

The argument is that the Dafense relied upon Dibis's raquest. i they san rely upon tiat requast, tien the
defenss should aise be Beld seotunbabis for redying uporn your seport,

Your Report indicaiad et Hem &7 of MeCracken was fested, but doss not hdicale thal the {asiing of any
of her MoRrackens 12 grnired Biogd sampies were tested,

I e swals was marked Inlo avidencs, chances ars that you looked st it when you tsstiSied and would
Hhaby be mentionsd. Rt that ks not Fhways the case,

1 chacked e il cowt svidencs list snd Bere s no indication of any svidenos hag contalning any contral
sampies from e murder scane. So the oontol sampias fave 1o be i evidence sill, unless released by
LVMPLD Homiteide Oatsctiva Tom Thowsen ressedly for the Delforis murder progecution In Riverside
Craintty, Califormiz,

Torn Thowser, '
| Tros le b ety thet s dooument
is Package #7, ftem 94, 588 in evidence? 83 Us Ao vooursn Gy ofag

nat, ks & in the sars, custody & conlrel of the Riverside fofie?  DUSINGSS regord] on: tiia with the Las
. SGes Matrnotiian Pailes
> Terry Cook Mon 17703 B:25 AM »e> $

o e
' LElr TR AL Gl AT
GrEte ‘é%"

1
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| Tarry Cook - R
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A8 e—
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Bk,

Thes gwab wase't clearly ideniitied as balng from et nife or | balievs 1 would hava noticed &, | sheo
Raligve et the facls regaeding the Rnife came sut In count snd #'was cioarad 1p et The DMA evidencs
has hown desedy compromised ofer S YEERS and the Bault lea ot tis foot of Matm, This peodiem oxisis
o s day but theee s hops that R wil be ractified so0n. Ths swab was lot Sy 10 e, nal i dhe vaudt, 18
research e whareabouls of $w swad arwd e B 368 ]

Teorry

>»> Michse! O'Callaghan 10402 61:27PM s0s
Wag the swab lsled and cipgrly dentfied it the onghel o 848 ene FRTY

Doas the suspect swab a4 axist?

.'d

Way ha swab the topic of discuseion during youe testimony during the Tial?

i you to thoss questions, than wivy ot ves pul tgether s afdavit foe yoid et saps that the swad was
{eboniiflad by suchBsuch repost, the swab sl sxists, e swab was 4 lople of discussion during your
testimony, ard Be defanse naver saked 1 havs i lestad,

What do you tink? ideas?

»32 Taary Look Thi 1220/01 8:57 88 >»>
hdike, o _
ey raciaved the ranscripts snd Pattys sl and have reag them, 1 have tathed to many sliomeys
BROUE MRy casESs over he yaes and fomnt most of Bem, This cass, howese, st In my ming
because of some ksues that were smbarassing, Az the bansoripts detall, | wes unavwsrs thet MeCracken
- Swatibed e knlfe mertioniad f3tates exhibk SOAT) and 83 & result was unable 10 dload e e ramainig
Biood on tha knife. 48 { read the impound, B st does not cleany indioste that she {FicCraciean) remaveg
any blood from tie knifs, § balieves tat s this semple thal Patly and | dissussed dusing the st al s
Draak. | don't recall uslng the word “Tost. iiew cotdd | wisen | Sl know & exisiad? The coniaxt in which
shs misy have bean Sinking was (Get for DNA valus as tial wat @ saidom used sption dusing those
days..of poasikey lost b the svidercs vaul siich aug Ragpans o this day. § recall, to the best of my
recoliaction, that thers was s conversstion with Patly and hat 2hs s an honsst pevson, but may have
misundarsiood e naturs of the missing biood fom e koile, | hope that this desrs hings up and am
willing o festify is tase recoliedives.

>»x Michest 'Callaghan 1211801 o4 QEPM s _ -

o sending 10 vou an ofidevit frorm Walker's wily clalming there was Yost BMNA evidence that was not
diseloeed io har unt just bafora you testifled. | parked the paragrash in issus,

gy alse sending your rial tramseript leetimony and soma reports 10 hedn vou raview.

Havs you afvy ides what Patly Erickaon is taking about?

This I8 fo cartify thet thiz Joourmant
by i frue and sotuemia nopy of 8
Business reard on e with the Las
Wanes Metronoliton Potice

W : &

) s sy
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irecord will reflect the :?r&sﬁnc& af the ﬁgﬁ&n&aﬁt ; Bis _a.tg;@fﬁgy .

e AR dme Ll B ws

{Mr. Harmon for the State, all twelve members of the jury and the

Halternates.

|t call another witness at this time. Mr. Harmon.
{|having been called as a witness
L svwarn, testified as follows:

 ‘$§€ MR, §ﬁ§§g€§§§§

| training that utilizes that background or training in the analysis

{Whereupon & brief recess
was tekend

‘ﬁ%ﬁﬁﬁiﬁﬁﬁﬁgﬁ§:- :T@$@.§3ﬁﬁiﬁé§'ﬁyf E§%ﬁ£&ﬁﬂi.iﬁ@:ﬁ$§ﬁﬁzﬁgijgﬁgjxﬁgﬁigaﬁg@&g?_ The

-{whﬂxﬁﬂ?@ﬁ“th@:fﬁil@wiﬁ§h§3mc&gﬁiﬂgg WErs
held in the presence of the Jury)

THE COURT: Ladies and gentlemen we--Mr. Harmon is going

HR. HARMON: Terry Coghky FBUT Hegor.

R

\ IERRY cOOK

she-State, baing first duly

HATION

& Will You state wour namg please? >
A TYerry L. CTock, C-o~o~k.
& Hr. Cook what is your business or profession?

A I'ma Criminalist 2, with Metropolitan Police Department

0 What iz s Criminalist 27

A& A criminalist is one with & specialized background or

— 1037
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Hin that fisld.

a Will ywu ﬁeacriba hriﬁf ly the ﬁxt@nt of vour fmrmal

;tr@&nang and exparisnce ag & criminalissy

& ‘ﬁ&ftaimly; 1 have & bachalor‘s degrae in ﬁhamiﬁﬁ Y

fawa$daﬁ frmm Waghhmrn ﬁan§¥§&ty lﬁ th& yaaf 1579, During the
 &¢&§&@1¢§$ar of 197% to 1980 T hald the position af aﬁﬁiﬁﬁaﬂﬁf
~1ﬁ$t“ﬂuﬁﬁr tﬁmp@raryf w&th xansag State ﬁﬁivarslﬁy ﬁa§aytm@nt
fof Qhammstry ﬁy dutises thers ware yfxmar&lv o work on &

Eﬁynth&tih fuﬁl project f@ﬁ Phx*ixg 8 ?&hralﬁnm o amy and. tﬁ

Qstuﬂant.lnﬂﬁrugt fx&&hm&nﬁahgmiSer‘iﬁbsg Thawxas&&xﬁhﬁtgamywiﬁh-“

fllwhich I was working disbanded after the academic vesr of 1980.

I was thgm:aﬁﬁrﬁ&ﬁjagpﬂxitiaﬁg-ﬁfﬁ&ﬁ@ﬁt&fﬁ!@&ﬁiﬁiﬁﬁ

Has & toxicologist with the Kansas Depariment of Heslth and

IEnvironment. My duties thexg«ware-téaanalygéehaﬁy fiuids for

'fﬁﬁﬁtﬁ@llﬁﬁ substances in th&wav$ﬁﬁ$$£ 3Qtﬂ§$iﬁsq ‘This waz a
ftamgmﬁéxy'p¢31§igﬁ &haﬁ §xgired_in'ﬁﬁvemhar*mf'1%&& E*wasgaSkaﬁ.i
,fg@&??ly for the Xansas Bug vean of lmw@stlgaﬁlﬁn gaﬁgrat@xv

1m@ﬁatﬁﬁ anﬁ hmadquartﬂraﬁ @ut af Tupeka, &anaaﬁs and I was givéﬁ

s positdon as Criminalist thﬁﬁ&r

0|

It was a%*th%'wa ﬁaﬁ Bus reau In@&stlgatlﬁn Lah@ratmry i

'that T underwent extensive in-house training in the fisld of

sarclogy. After working as a serplogist at gha,ﬁansasuamr@ﬁu-

Investigatdion, I then accepted a position as a Criminalist 2 with

{the Metropolitsn 'F@l.ig:a Dag&aﬁmént mmmmry in }iarn::h Sth of 1 ‘ﬁﬁ 3.

I've attended tha QQK@&Q%A&&? Research Institube

jsﬁhmml o advanced electrophoresis. Itve attended the Qaralmgau&ll

oy
g

bo
#«.j
b
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{Research Institute school on semen analysis. I've attended the

IFBI advanced Elactrophovesis schosl. I've attended the FBI Hair |
land Fiber school. I'm a member of the Midwestern Assseiation
{nf Forensic Seienve. and I'm alsoc a member of the Electrophoresis)

{Sociaty.

{icourts of law as a oriminalist specializing in the field of
{izerology?

{ithe jurisdictions?

{both Kansas and Nevada: {n Mevada every district sourt excluding

{sixteen, over the past five years.
[Metropolitan Police Department?
[to examine & jackst wiiich had been produced by the North Las Vegss

[Police Department?

{levidence bag wmarked as Froposed Exhibit 48 and also the contents |

ciaf'ﬁhelhagf'whigh_havé-@g@ﬁ-pgﬁvigualy'maﬁkaﬁfas_?rm§msa§fEXhibitf

Q@  Mr. Cock have you gualified as an expsrt befors in

A Yas, 1 have.

¢ On about how msny oscasions and will you plesse indicate

A I*va:@m-mﬁ~§rﬁﬁaﬁiy-ﬁﬁxty:@gﬁaaimﬁﬁwiﬂ'ﬁhﬁ'ﬁ@uﬁts‘ﬁf‘

Q How long have you been 3 oriminalist with the lawm Vegas |

A -ﬁgPrﬁéﬁﬁiﬁglfiv&.yﬁﬁts,

0  On Pebruary the 24th of 1337, did you have sccasion

A I, I did.
MR, HARMONS '?ﬁmﬁVﬁmn@rémﬁi'i-ap@#maah the witness?
THE COURT: Yes.

g (continued by Mr. Harmon) Mr. Cock I'm showing you an

i 1039
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13
14
13
16
37
18
13
20

2R

24

26
27

4% &, do you recognize the bag and the contents?

A ¥eg, I do.

o Wnat is the basis of yvour identification?

A The bag is recognized because it bears both my signa-
turs in the chain of custody and my seal, which bears the initials
TLC, my initials, and the date at which I placed this seal on
the bag.

The contents are a gray Jjacket, I recognize becauss
it bears my business card, the date at which I examined this
jacket.

Q Now the jacket has been marked, for the record, ag Pro-
pused Exhibic 48 A. Did you on, on or about February ths 24th,
1987, examine the jacket which is marked Proposed 48 A?

A& Yesg, I 4i4.

& What wazs the purposs of vour examination?

& 1 was a re-analysis to look for the prasence of blood
specifically on the right shoulder area.

i Bid vou find evidence of blood like substance on the
right shoulder area?

MR, WEINSTOCK: At this time, vour Honor and for the record
z héva to object, he hasn't been certified as an expert.

THE COURT: Do vou wish him to be offered?

MR. HARMON: I gffer him at this time, vour Honor, as an
gxpart criminalist specializing in the fisld of ssrology.

MR. WEINSTOCK: HNo objsction, your Honor.

THE CCURT: The Court will accept him a2s an axpert.

4 . 4040
-T38=
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HE. HARMOMN: :?hamﬁ-yﬁaﬁ

Did y@u in f&ﬁt ﬁat&at &x%&m mf 8 h&ﬁmé dikse ﬁuhstawﬁe
-;mn the right shouldsr axaa of Proposed Exhibit 48 A3 |
THE WITNESS: vYes, I did sie, &ftgr;&iﬁaﬁﬁamﬁixﬁggﬁhig cloth |
flap, .
g g&ﬁntiﬁﬁaﬁ-ﬁyiﬁ . Harmmn} Teil.mgfgxﬁgtiy what vou
'¥ﬁ§§§

& A E&r@lﬁgiﬁt thelis duties are 3 anaiyze items of @ﬁl“

m?@?mﬁ5_“$ @ 4 fﬁﬂjﬁ%”iﬁ‘_mé :

_;ﬁ@naa aﬁhﬁﬁi&téﬁ thh ﬁflmﬁﬁ ar crime Eﬁﬁnﬁﬁ and sxamine thase
Eﬁ; itens f@r any baﬁy flumds,i Qﬁw& th@ body fluid is detected, t@
giﬁfcaﬁﬁﬁ@mliﬁ ar through cereain ganetic markérs to ﬁry o individ-
Egi;@algggjthgse'hgdy~sﬁaiﬁ$-ﬁ§jﬁﬁﬁy-fiuiﬁﬁ&

3355 | wh§ﬁ a item, & géﬁmanﬁ-aﬁéh-aa this, would come into
“w laboratory what we would do is look visually for the presence
'§5; @f martaiﬁ hl@?ﬁaﬁﬁ st semen gapaﬁﬁlp@:@ﬁ_ﬁhé,ﬁrﬁﬁ@g%and Foi hairﬁ;
?ﬁ?;ﬁﬁ'@$ﬁ1§ ﬁﬁ_ﬁhi$ hyr@bwiﬁnaiy‘visuﬁl m&ans and then we ﬁﬁulﬁ uwtiw;
§?€Amataly ﬁmnflrm thewe thtauah ab&mlaal m&anﬁ, that is 1f Wi fﬁunﬁ |
-ig;ﬁhiﬁaﬁ we would thrﬂugh hham1aal t&hh?lﬁmuﬁ determine whether or
19/ not it was human blood and then try to type it in one of the

-ﬁﬁff?axiﬁgﬁ blood ﬁyyin§5syﬁtamsg'wﬁ*have‘numﬁrmns°

2§ .$lﬁ@v&$ and the &lbﬁw ar&aﬁ ayﬁﬁxfzcallv far tha ?ra&&ﬁﬁﬁ of
23| blood, because I understand that it was a, it was involved or
24| could have been invelved in 2 homicida.

'ﬁﬁf ﬁﬁ¢’HEIN$$@¢E: ;ﬁhj&mtiﬁn¢fyﬁuffﬁﬁn@rkfﬁﬁﬁxﬁﬁya

2] THE COURT: Sustained.

28| S 3se 41041
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Q {continued by Mr. Harmon) Just explain what you looked
for anﬁ what your findings were please.

A I locked for the presence of blood on the jacket., With
strong lighting I found numerous blood stains on and around this
region of the right shoulder aresz of the arm. ‘E then tried o —=

& What was the nature of the stains you're talking about~-

A Blood stains. In fact I tried to, I tried to concen=-
trate these stains and was able to identify it az being blood
and in fact human blood, but I was unable to confirm what type,
the type of the blood in this case.

& g0 vou did confirm the presence of human blood an Fro-
posad Exhibit 4872

& ¥es, 1 digd in several, several areas in which vou can
see that are out out.

&3 How many areas did vou cbserve where there was evidence

of human bhlood?

A About four.

. When you previously testified in April of 1387 4id you

B2ay 8ix?
A Yes.
¥ It wag & number of areas?
A That's true, a mnumber of areas were tested.
g Betwean four and six?
A That's, that's correct.
o Wers these all on the right sleeve area of the jacket?
A The upper shoulder and the upper sleeve.

6 ~740- - 404<
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Las Vegas police reveal DNA error put wrong man in prison

EY LAWRENCE MOWER
AND DOUG MCRMURDO
LAS VEGAS REVIEW-ICURNAL

Posted: Jul. 7, 2011 | 10:22 a.m.
Lipdated: Jul. & 2041 | 728 a.m.

On dan. 28, 2008, Howard Dupree Grissom walkad into High Desert State Prison, just north of Las Vegas, after
being convicted of robbery and conspiracy to commit 3 vinient crime,

An smploves there, as was required, took a swab of DNA from inside Grissom's mouth, and within & week sent the
sample to the Metropoiitan Police Department's orime lab.

Had the lab's technicians run the samiple against all othar DNA evidence in the system, police would have
discoverad that Grissom aise was linkad to a 2001 robbery -- and that the mistake had sent the wrong persen o
prison for that crime,

But they didn't.

Because the lab had a policy to scan Nevada inmate DNA only against evidence in the department's epen cases -
a policy changed four weeks ago - Grissom was never caught.

He would spend more than two years in Nevada's prison system for that 2008 charge, and within three months of
being refeased, he was arrested in California for kidnapping, raping, robbing and trying to stab a woman to death.

Las Vegas police on Thursday revealed, in an unusually candid and thorough explanation that was praised by a
national organization, that it had bungled the DNA evidence in that 2001 robbery and caused an innocent man 1o go
o prison for four years.

"We sent an innccent man to prison,” Clark County Sheriff Doug Gillespie said. "To say this error is regratiable
would be an understatement.”

The mistake wasn't the first for the lab, and the department is now reviewing hundreds of cases inwhich DNA
avidence was handled by veteran technician Terry Cook, who has been suspended with pay since May. The
depariment has also tentatively agread to a settiement with the man wrongfully imprisoned.

But the department did not admit until Thursday night that it had the chance to catoh Grissom more than two yaars
ago. Assistant Sheriff Ray Fiynn said the practice of scanning the DNA of the state's inmates with all of the
avidence in ifs possession -- not just those in opan ¢ases -- was nol required by Tederal authorilies.

“That is ona of the things that we have changed because of this,” he said.

MISTAKE SENT WRONG PERSON TO PRISON

The case provides a look into the complicated system of when and how DNA is linked o evidence found in crimes.
in Novembper 2001, Grissom was one of fwo suspects in the robbery of 2 woman at her southeast valley home.

A masked man in a biue hooded sweat shirt, armed with a baseball bat, burst info her home. The woman had with
her two small children, ATM cards and $23 in cash.

The suspect forced her to drive to an ATM to withdraw more money but ran away when the woman's husband
apotted them.

Las Vegas police were called and later spotted Grissom, then 18, and his cousin, Dwayna Jackson, then 18, as
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they rode hicycles past the woman's houss.

Cfficars followed tham o a nearby home and discovered & biue hooded sweat shirt and ski mask inside a carin the
driveway.

Both Grissom and Jacksen denied involvement in the robbery, and both submified o DNA tests. Police atso were
able to recover DNA svidence from the clothing.

But at the departmant’s lab, technician Cook mistakenty placed Jackson's DNA in Grissom’s vial - and (Grigsom's
DA in Jackson's vial, Fivnn said. The swap caused the DNA in Jacksor's vial to match that of the clothing.

Jackson was charged with the crime. He maintained his innocence to his atterney in the case, David Chasnoif, the
fawver said Thursday. But faced with the DNA evidence against him and the polential for a life senience in prison,
Jackson fook & plea deal He was released from prison in 2008.

He would not be vindicated for five more years.
SYSTEM DID NOT CHECK ALL OF EVIDENCE

Grissom would be arrested by Las Vegas police in 2007 and plead guilty to rebbery and conspiracy o commit a
crime, the details of which weren't available Thursday. He recaived a santence of two o five years in prison.

Had Grissom been sentenced {g prison in another sigle, the DNA taken from him upon entering that prison
probably would have been enterad inlo 3 federal database known as the Combinad DNA Index System, or COUIS,
Fiynn said.

That database would have matchad Grissom's DNA against ali DNA in any open or ¢losed case in any stales, as
required by federal law, Fiynn said. Hwould have realized that Grissom's DNA matched the svidence found on the
clothing in the 2001 robbery.

But Grissom was arrested in Nevada and sent to 2 Nevada prison. A spokesman for the Nevada Department of
Corrections said Grissom's DINA was not sent to CODIS at the time, although it now sends all inmate samples {o
the federal database. The sample was sent o the Melropolitan Police Department’s crime {ab, as was, and still is,
routineg, the prisons spokesman said.

Flynn said the depariment’s policy at the time was o match samples from Nevada inmates in open cases in which
DNA evidence was taken, such as unsolved murders or rapes. Because they thought the 20017 robbery had been
solved, they didn't bother to check Grissom's DNA ggainst the evidence in that case.

in light of the recent mislake at the crime iab, Flynn said it instituted & policy {0 run prisoner swabs against DNA
gvidence in ail cases, soived or unsolved.

NOT THE FIRST MISTAKE

The technician’'s mistake was not the first involving DNA evidence at the crime [ab. A technician mistakenly [abeled
a DNA vial in 2001, and the error almost sent an innocent man to prison for life.

Lazaro Sololusson was an inmate at the North Las Vegas jail when calimate Joseph Coppola accused him of
sexyal assault, To investigate the charge, police collecied DNA sampies fromy hoth men,

But at the crima lab, the labsi on Sotolusson's vial was mistakenly switched with his accuser. When invastigalors
ran the two samplas in a computer database, they discovered that his mislabeled DNA matched evidence
recoverad from two unsolved rapes in the valley.

Frosecutors, unaware of the labeling mistake, chargad Sotolusson with the two rapes as weall as the sexual assault
on Coppoia, The charges were later droppaed after an expert hired by the man's public defender uncovered the
clerical error.

The case promptad a review of avary DNA sample in the fab for similar clerical arrors, and today the systam is
autornated o prevent such human mistakes, Fiynn said.

it did riot cateh the mistake in Jackson's case, however, because the mistake was nol marsly & misiabal - it was
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the wrong DNA in the wrong vial,
IMNOQOERT MAN EXONERATED

Jackson's vindication would not come untit after his cousin would be arrested for allacking a woman in an alley
bahind a Moreno Valiey servics station in 2007,

Media reports from the Scuthem California area said Moreno Vallay detectives uncovered that the woman had
bean kidnapped from g nearby agpariment, ragad in an ailey, then robbed and stabbed several times. She sufferad
noniife-threatening injuries.

He pleaded not guilty, and a California jury convictad him of attempted manslaughter, according (o records. He was
sentenced to between 47 years and life in prison.

When he entered the California Department of Cormrections and Rehabilitation, an employee tock a required sampie
of his DNA and sent it to CODIS.

Beacause the system scans avidence in scived and unsoived crimes, atithorities in Califomia discovered in Ocloher
that his DNA matched that of the 2001 robbery in Las Vegas. They nofified Las Vegas police.

The dapartrment’s lab officials, however, discoverad that the DNA did nol matceh the narne they had on file for the
2001 case - unbeknownst 1o them, the vials had been swapped.

A review of the case discoverad the mistake. In May, Clark County District Attorney David Roger was asked by
pofice to notify Jackson's attorney . Police said the review of the evidence took months and prevented them from
telling Jackson sconer,

Chesnoff on Thursday called his client "a remarkable young man.”
"He's not bitter " he added. "He's forward-thinking. He's handiing it a ot better than [ would.”

Chesnoff said Jackson did not want {o speal 1o the media, but that the man was satisfied with the sefilement with
the department. The amount will be disclosed once the department's Fiscal Affairs Committee approves the
sattiement, Gillespie said.

Roger said Jackson's racord is sealed and his siate wiped clean.

"He can fnuthfully say he has never been convicled of a orime,” Roger said. "From the FBI on down, his wrongful
conviction has bean erasad from every law enforcement database.”

NEW PROCESS AND PRUCEDURES
The sherff said the mistake was unacceptable,
"There are no words | could say that will give back the time My, Jackson spent incarcerated,” Gillespie said.

The department is now reviewing maore than 200 casaes in which DNA evidence was handied by Cook, who has
heen with the department since 1883, He stopped handling DNA in 2004, when he fransferred to another section at
the lab.

Dapartment officials said the department has sent DNA samplas from more than 44 000 offendars in Southem
Nevada to CODIS since it started using the system in 2000,

Flynn said the department is confident that they havant made other mistakes.

Linda Krueger, who oversees the depariment's orime lab, said that in 2001, DNA analysis was only 4 years oid and
the egquipment was primitive.

Kruager said the vials that containad DNA samples were much smailer back then -- about as tall as a penny — and
therefore more difficult o label

Human hands zlso had to load the samples in 2001, a process that is automated now.
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Las Vegas police said they raported the mistake t0 a national crime [aboratory accrediting agency. On Thursday the
Rocky Mountain innocence Center, a nonprofit that works to correct and prevent the convictions of innocent people
in Utah, Nevada and Wyoming, praised the department for its admission.

“Taking active measures to identify these mistakes and free innocent prisonars serves the entire public,” Blizabeth
Fasse, 8 stall altorney for the organization, said in a statement. "No one wins when the wrong persen is in prison.”

Review-Journal reporter Brian Haynes contributed fo this report. Contact reporter Lawrence Mower at
imowar@@raviewjoumal com or 702-383-0440. Contact reporter Doug McMurds st dmomurdo@reviewjoumal.com
or 702-224-5512.

Find this article at
hito:/iveww b cominews/dna-refsted-emar-fed-to-wrongfuboonvicion-in-2004-case- 125160484 . htmi

I Check the box o include the st of inks referencad in the artiche.

Copyrght® Slephen Media, LLE. AR nghts reserved. Any reproduction o distibution (axeapt for perseral, noroommarcial purpases), in any bama of by any ineans, witlou the sxpress withen consent of
Sephans Media, UL, is stictly prohibited.
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2 1| IN THE. SUPREME COURT OF THE STATE OF NEVADA
L 2
i
s N
5 4
5 | JAMES MONTELL CHAPPELL, )
)
6 | Appellant/Cross-Respondent
7 Appeliant, Case No. 43493
A1V )
9 || THE STATE OF NEVADA, ;
10 || Respondent/Cross-Appellant )
11 ’ Respondent. 2
12 |
RESPONDENT’S ANSWERING BRIEF ON APPEAL
13 ‘ AND OPENING BRIEF ON CROSS-APPEAL
14 Cross-Appeal From A Post-Conviction
o | Order Granting A New Penalty Hearing
1o Eighth Judicial District Court, Clark County
16 STATEMENT OF THE ISSUES
17 | Mhether the distri ourt erred in hold |l that it could not reach the merits of
18 ‘ Defendant’s petition based on procedural bars because no good cause had been
19 established.
20 l . Whether the district court erred in determining that Defendant’s claims of
21 | I‘ - i C & 1 ALl ) _I_.__ LTI SE NATTanlLc i) alie ‘] all % "_‘I‘Il
22 was harmless due to the overwhelming evidence of guilt, and
23 . Whether the district court abused its discretion in granting Defendant a new
24 | noanaltv haaring
F < ) P\dlﬂli«_‘{ J3RwT+ANANN
25 ‘ STATEMENT OF THE CASE
26 | On October 11, 1995, James Montell Chappell, hereinafter Defendant, was
27 || charged by Information with Count I- Burglary, Count II- Robbery with Use of a
8 i Deadly Weapon, and Coun Murder (open) with Use of a Deadlvy Weapon. On
1 PAPPEL LATWPDOCS\SECRETARYBRIERANSWERVCHAPPELL, JAMES M. RESPONDNT-CROSS APPEL 43493 DOC
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: 1 || November 8, 1995, the State filed a Notice of Intent of Seek the Death Penalty. On
i 2 I July 30, 1996, Defendant filed a Motion to Strike Allegations of Aggravating Factors.
é 3| The District Court denied this motion. Thereafter, a jury frial commenced. On October
E 4 | 16, 1996, the jury returned guilty verdicts against Defendant in all three counts. The
jh 5 nenaltv phase of the trial was held in which the 1wy sentenced Defendant to death for
6 | Count II1.
7 l Defendant was sentenced on December 30, 1996 to the following: Count I- a
R | num of one hundred twentv i onths-and-a minimum-of forty-eight (48)
9 | months in the Nevada Department of Prisons, Count II- a maximum of one hundred
10 | eighty (180) months and a minimum of seventy-two (72) months in the Nevada
11 ‘ Department of Prisons with an equal and consecutive sentence for the deadly weapon
2 {-enhancement to run consecy ive to Count I, and Count HI=death torunconsecutive to
13 || Counts I and II. Defendant was given one hundred ninety two (192) days credit for
14 ’ time served. The Judgment of Conviction was filed on December 31, 1996.
1 | On January 17, 1997, Defendant filed a Notice of Appeal with the Nevada
16 | Supreme Court. In his appeal, Defendant raised thirteen issues: (1) that the trial court
17 | abused its discretion by allowing the State to introduce prior domestic bafteries
18 ‘ committed by Defendant, (2) that the trial court abused its discretion by allowing the
19| State’s witnesses to testify regarding the state of mind of the victim, (3) that the trial
20 ‘ court abused its discretion by allowing the State to introduce evidence that Defendant
21 | ommitied shoplifting the day after murdering Panos, (4) that the trial court abused its
22 ‘ discretion by allowing the State to characterize Defendant as an unemployed thief, (5)
23 j cumulative error, (6) that the State discriminated against Defendant in using pre-
24 || emptory cha enges to exclude two African American jurors. hat there was
25 ‘ insufficient evidence to support Defendant’s convictions for burglary and robbery, (8)
26 || that the trial court erred in refusing to grant Defendant’s motion to strike the Notice of
27 | Intent to seek the Death Penalty, (9) that the State committed prosecutorial
19 ‘ ygan e 24t 1A At
|
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" OI1d (Uritne the penalty nhase that DeTendant was denied 3 . nalty

hearing by a State’s witness testifying that Defendant deserved the death penalty, (12)

that there was insufficient evidence to support the aggravating circumstances of
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burglary, robbery, and sexual assault, and (13) that the death sentence is
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denied the by the Nevada Supreme Court on December 30, 1998. The Remittitur was
filed on October 26, 1999.
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(Post-conviction). After post-conviction counsel was appointed, Defendant filed a
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Supplemental Petition for Writ of Habeas Corpus (Post-conviction). Defendant raised
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over twenty-two issues in his Petition; (1) ineffective assistance of counsel for the
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object to “systematic exclusion of African Americans” from jury service, (3)

ineffective assistance of counsel for failure to object to improper jury instructions, (4)

ineffective assistance of counsel for failing to move to sirike overlapping aggravating

circumstances of burglary and robbery, (5) ineffective assistance of counsel for failure

. - » . - . .
D ODI1E 0 prosecutonial misconauc » netiective assistance ¢ .g..l.- or a!ll

to object to victim impact testimony, (7) ineffective assistance of counsel for failure to

object to questioning of Defendant during cross-examination, (8) ineffective

assistance of counsel for failure to move to strike the death penalty as unconstitutional
the

and racia hiased. (9) ineffective assistance of counsel for failure t nbjec.t
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prosecutor arguing the absence of mitigating factors, (10) Clark County systematically

excludes African Americans form jury service, (11) ineffective assistance of appellate
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assistance of appellate counsel for failing to raise issue of overlapping aggravating

circumstances, {13) ineffective assistance of appellate counsel for failure to raise issue

of victim impact testimony, (14) ineffective assistance of appellate counsel for failing
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]
f;ni 1| by this Court, (16) improper jury instruction defining premeditation and
% 2 J deliberation, (17) improper jury instruction that jury could not consider sympathy in
E 3| mitigation, (18) that the trial court erred in failing to instruct the jury regarding non-
; 4 } statutory mitigating circumstances, (19) that the trial court erred in allowing the State
5 | 0 use overlapping agpravating circumstances of burglary and robbery, (20) that the
6 || jury instructions failed to apprise the jury of the proper use of character evidence in
7 i determining penalty, (21) that the death penalty was imposed against Defendant in a
8  raci biased —manner, hat—the Nevada —death—penalty —statutes—are
9 1 unconstitutional,
10 | The district court heard arguments on Defendant’s Petition on July 25, 2002,
11 ] and determined that many of Defendant’s claims in his Petition were waived as they
12 |~ should have been addressed o direct appeal. RT 7-25-02, p. 4-5. The district court,
13 || however, granted an evidentiary hearing as to Defendant’s claims of ineffective
14 [ assistance of counsel. Evidentiary hearing was held on September 13, 2002,
15 | The district court did not address every issue individually, but concluded that
16 * due to the overwhelming evidence of guilt presented during the trial, none of
17 | Defendant’s claims of ineffective assistance of counsel during the guilt phase of the
18 % trial warranted relief, as any error was harmless. The district court granted Defendant
15 || a new penalty hearing based on his counsel’s lailure to locate and call to testily
20 || certain witnesses during the penalty phase. The district court did not reach the merits
21 1 of Defendant’s other claims of ineffective assistance of counsel during the penalty
22 || phase, and did not determine the merits of Defendant’s remaining claims. Findings of
23 ‘ Fact, Conclusions of Law, and Order was filed on June 3, 2004.
24 tat d-a notice of appeal on the trial court’s granting of a new penalty
25 4 hearing on June 18, 2004. Defendant filed a notice of cross appeal on the trial court’s
26 g denial of a new trial on June 24, 2003. This Court designated Defendant as
27 || Appellant/Cross Respondent and the State as Respondent/Cross Appellant. Defendant
1Q { ﬁl s -
|
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STATEMENT OF THE FACTS

[ TR =

This Court outlined the facts of the case as follows:
On the mornin st 31, 1995, James Montell

Chappell was mistakenly released from prison in Las Vegas

FTERAISH-TTR4dE420"

~J o b B W

~ ™Yo S )., - PR, M4 15 Feg
I ; 1 entered. Panpe trailor b o theauch  the
| ATRTZ - ATS . avi ' - 1 3 : | § - - - fad

where he had been serving time since June 1995 ior
domestic battery. Upon his release, Chappell went to the
Ballerina Mobile Home Park in Las Vegas where his ex-

window. Panos '! home lone, 7 r:gnd she and C appll
engaged in sexual intercourse. Sometime later that mornin
Chappell repeatedly stabbed Panos with a kitchen knife,

killing her. Chappell then left the trailer park in Panos' car

and drove to a nearby housing complex.

9 The State filed an information on October 11, 1995,
al:dwaakaly alsb mt o
10 obbery with t] ., and one count of
1 murder with the use of a deadly weapon. On November &,
1995, the State filed a notice of intent to seek the death
‘A p_qanty. The notice listed four aggravating circumstances:
1z (I) the murder was committed during the commission of or
A - ”l [ l'*T” ..T 'ii"' = INUIraer was
13 committed during the commission of or an attempt to
commit any burglary and/or home invasion; (3) the murder
14 NG ommitted during the comim ission of or an attempt to
‘e commit any sexual assault; and (4) the murder involved
D torture or depravity of mind.
16 Prior to trial, Chappell offered to stipulate that he (1) entered
17 Panostrailer home througha window, (2) engaged in sexual
“‘n‘*‘ WILI ';l" CAUSE] '1‘i* qumg
3 her with a kitchen knife, and (4) was jealous of Panos givin
and receiving attention from other men. The State accepte
19 the stipulations, and the case proceeded to trial on October
20 Chappell took the witness stand on his own behalf and
o1 testified that he considered the trailer to be his home an
had lost his key and did-not-kn pot_know- that Panos was at home.
22 He testified that Panos greeted him as he entered the trailer
3 and that they had consensual sexual intercourse. Chappell
testified thaf he left with Panos to pick up their children
) Irom day care and discovered in the car a love letter
addressed to Panos. Chappell, enraged, dragged Panos back
5 into the trailer where he stabbed her to death. Chappell
2 argued that his actions were the result of a jealous rage.
26 'he jury convicted Chappell of ¢ harge ollowing a
7 penalty hearing, the jury returned a sentence of death on the
murder charge, finding two mitigating circumstances--
no murder committed while Chappell was under the influence

of extreme mental or emotional disturbance and "any other
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mltxgatmg circumstances."--and all four alleged aggravating

circumstances. The district court sentenced Chappell to a
minimum of forty-eight months and a maximum of 120

months for the burglary; a minimum of seventy-two months
and &mam%eﬁ%ﬂeﬂd}sﬁfer—mbbepfﬂalusmeq"ﬂ

and conse 0 deadly weapon;

2TEAAISH-TTR445YD0

and death for the count of murder in the first degree with the
use of a deadly weapon. The district court ordered all counts
to run consecutively. Chappell timely appealed his

thh S (W N

conviction and sentence of death.

~3 N

happell v. State, 114 Nev. 1403, 1405-1406, 972 P.2d 838, 839-840 (1999).
ARGUMENT

JHE ISSUES RAISED BY DEFENDANT

vy | | ¥ ] 3K\ )]
COGNIZABLE IN THIS APPEAI
Fa ¥ W)

It is clear, based on the cover page of Appellant’s Opening Brief, that he is

appealing the Order issued by the District Cowrt denying him a new ftrial in his

Petition for Writ of Habeas Corpus. Yet, there is no mention throughout the rest of the

.Jl ll’ -l & ETerencas n‘_g‘_,_!_t-_ -l _I Ne l__gu " O ThE l'._l_l_l

before the district court or the fact that most of the claims raised Defendant’s petition

were denied on the basis of procedural bars and the merits of the issues were never

R TR Yo
w

=ials 2 Fa¥a S ¢ g B ooy oo " 0 --.— - F_ LY T B Wk b -1 =P R = L
LA L4 A VY ) ] L] J ) 4Ll LT ¥y Cl L] UL U

reviewed by this Court, even though the district court never reviewed them. In

addition, Defendant is asking this Court to hear the merits of his claims regarding

alleged errors in the penalty phase even though Defendant has already been granted a

A
I
|

2

M T~ - ™Sy s i ead? o o 3 i m oy sasy  a e MY NP ,
RilY :-Il T NOW 1 | J (11 ) i AllY daIs’il] i to w,u'y

- ot

‘ the district court erred in upholding the procedural rules as to his claims that were
procedurally barred. The State maintains that it would be improper for this Court to

review the merits of each of Defendant’s issues that were presented in his Petition as

they were never considered by the district court.

fore this Court at this juncture are (thgﬂ\gr i

A W ' — A W F AL z

district court erred in holding that it could not reach the merits of Defendant’s petition

dural bars because no good cause had been established and (2) whether
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of trial counsel warranted no relief as any alleged error was harmless due to the

STLAGISH-TTR445Yal

O oo

3 | overwhelming evidence of guilt, and (3) whether the district court abused its
4 | discretion in granting Defendant a new penalty hearing.
5
8 Il
7 THE DISTRICT COURT DID NOT ERR IN DENYING
DEFENDANT A NEW TRIAL
Trial Counsel Was Not Ineffective

Defendant raises several instances of ineffective assistance of trial counsel in

his brief. The Supreme Court ha 2 established the appropriate test for

determining whether a defendant received constitutionally defective assistance of

COunsel. o—demonstrate ineffective assistance of counsel, a convicted defendant

must show both that his counsel’s performance was deficient, and that the deficient
performance prejudiced his defense rickland Vashington, 566 U.S. 668, 687,

articulated by the Supreme Court. Bennett v. State, 111 Nev. 1099, 1108, 901 P.2d

676, 682 (1995).

o N el \

Counsel’s performance is deficient where counsel made errors so serious that

the adversarial process cannot be relied on as having produced a just result.

Strickland, at 686. The proper standard for evaluating an attorney’s performance is

129

L L] ’, L4 ) L4 - -
1k 13 l'd__gl.-"‘=‘ M T alads et Tala ] [y B & * . als [y YE
¢ T = -t =23 o = Sy = o T way = L L] is i - » w e N - o o A A - o = -

done in light of all the circumstances surrounding the trial. Id. The Supreme Court

has created a strong presumption that defense counsel’s actions are reasonably

Every effort [must be made] to eliminate the distorti
effects of hmdmght to reconstruct the circumstances o

afailka anrad candnet _and-_to 9110111-:1'9 ‘I'l'ln nnn.rlnr‘-f

-’ o’ ~ ll&\f“ UULI.‘-ILIUL, (2R LY U WY L LELR ot d
a

TOM COUNSe NErSpe q time. . . ,A c-nnrr muqt

indulge a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistance.
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% 2 ‘ the plausible options are almost unchallengeable.” Dawson v. State, 108 Nev. 112,
o 3| 117,825 P:2d 593, 596 (1992). The Nevada Supreme Court has held that it is
% 4 || presumed counsel fully discharged his duties, and said presumption can only be
5 || overcome by strong and convincing proof to the contrary. Donovan v. State, 94 Nev.
6 | 671,675, 584 P.2d 708, 711 (1978)
7 It is not enough for a defendant to show deficient performance on the part of
g l the outcome of his case. Strickland v. Washingion, 566 U.S. 668, 686, 104 S.Ct.
10 )| 2052, 2065 (1984). In meeting the prejudice requirement of an ineffective assistance
11 “ of counsel claim, a defendant must show a reasonable probability that, but for
12
13 || 115 Nev. 396, 401, 990 P.2d 1263, 1268 (1999) citing Strickland, 566 U.S. 668, 687,
14 || 104 S.Ct. 2052, 2066 (1984). “A reasonable probability is a probability sufficient to
5 undermine confidence in the outcome.” Id. citing Strickland, 466 U.S. at 637-89, 694.
16 Defendant claims that he received ineffective assistance of counsel during the
17 || guilt phase when his attorney: 1) failed to call witnesses during trial, 2) failed to
18 || object to the exclusion of African Americans from the jury system, 3) failed to object
19— to improper jury instructions, 4) failed to object to prosecutorial misconduct during
20 |l closing argument, and 6) failed to object thereby precluding important issues on
21 || appea Applying thi andard of review, the State will address each of the
22 | Defendant’s claims of ineffective assistance of counsel individually.
23 ’ 1)  Failure to Call Witnesses
24 | '
25 l trial. Specifically, Defendant claims that the witnesses listed in his petition would
26 || have demonstrated that Defendant and the victim had a Ioving, rather than abusive,
27 || relationship. Pursuant to Bejarano v. State, 106 Nev. 840, 801 P.2d 1388, 1390
#3),-the Court need not determine whether counsel’s-actions were-ineffective prior

‘ IMAPPELLATYWFDOC TARBRIEMANSWERCHAPPELL, JAMES M. RESPONDNT-CROSS APPEL 43493.D0C
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é 2 || failed to demonstrate how his counsel’s failure to call the enumerated witnesses

(] w - L] [} 3 [ =

= 3 || prejudiced him. In demonstrating that prejudice exists, the defendant must show that

A

[ ] s . . .

e 4 || the decision in the case would have been different absent the errors. McNelton v.
5 e Moy A A4 AlATAN S _ 4 A [ )O3  Tara tha dAafondant aannnt
- » 3 . ’ ] 3 ¥ - L] L) Iy JU a » WA WGWwiWiiWUiiiE WGELId IV

demonstrate this.

Defendant claims that if the witnesses listed in his petition had testified, they

O oo

would have demonstrated that defendant did not commit first-degree murder because

their testimony would have demonstrated that he had permission to be in the house

Aallc 15C [1€ u helongin

sings. The evidence indicating to the contrary is

overwhelming. Further, Defendant himself testified that he committed pre-meditated

murder after flying into a jealous rage having seen a letter from another man to the

Th Defendant’s attorney was not ineffective for not calling the witnesses.

| 2) Failure to Object to Jury Selection

| Defendant claims that he received ineffective assistance of counsel because his
attorne iled to object to the Al ounty jury selection system which

systematically excludes African Americans. Defendant’s claim is without merit.

Both the Sixth and the Fourteenth Amendments to the United States

Constitution guarantee a defendant the right to a jury selected from a representative

a = AYm M 1T YLYIN Y » .‘! ..-ea o ﬂ'*' ﬁ* fhﬂ nnle
o hJ L] L ¥ LELD | N o # i LRI W LRLIGAL LiAS LELWE TN )

are drawn do not systematically exclude distinctive groups in the community. Taylor
v. Louisiana, 419 U.S. 522, 538, 95 S.Ct. 692, 702 (1975). However, there is no

equirement that the jury that is selected actually mirror the population at large.

Holland v. Illinois, 493 U.S. 474, 110 S.Ct. 803 (1990).

The defendant bears the burden of establishing a prima facie violation of the

fair cross-section requirement. In order to demonstrate a prima facie violation, the

AT 1CTIU ] i DWW dl UC Eroup allCZCd 10 DT X li“ 4l . .g['oupiﬂ
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- 1 the Commumi‘v 2\ that the represen ntation of this Qun n venires from which ju;rigs
Il 2 || are selected is not fair and reasonable in relation to the number of such persons in the
iy
% 3| community and 3) that this under representation is due to systematic exclusion of the
(]
ot 4 | group in the jury selection process. Duren v. Missouri, 439 U.S. 357, 364, 99 S.Ct.
5 ‘ Hho4, 668 9 /Y Chis test has been adopted by this Court. See Evans State, 112
6 | Nev. 1172, 1186, 926 P.2d 265, 274 (1996).
7 Defendant has failed to meet this test. Defendant claims that African Americans
8 J e-been-excluded from jurv selection ir ATk ounty Nevada. Although African
9 1 Americans are a distinctive group, Defendant has failed to prove the other two prongs
10 |} required for a prima facie showing that African Americans have been systematically
11 | excluded. Defendant’s claim that the number of African Americans on the jury was
(n .

13 | the record. Hargrove v. State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984). The

14 || record indicates that initially there were a substantial number of African Americans on

the entire panel from which the jury in Defendant’s case was selected. (Docket No.

—
Lh

16 || 29884, ROA 4: 832). Further, several of the African American prospective jurors
17 | indicated an unwillingness to serve on the jury due to their beliefs regarding the death
18 | penalty. (Id.). Additionally, this Court found that the two African Americans that
19 [“were excused from the jury based on the State’s preemptory challenges were not
20 | removed based on race. See Chapgell v. State, 114 Nev. at 1411, 972 P.2d 843 (1998)
21 h he record indicates that the representation of African Americans in the jury

As Defendant has failed to show that the jury selection process was

|

22 t pool was fair and that African Americans have not been excluded unfairly.
l
[ 4

[
-

‘ onstitutional, he cannot demonstrate that his counsel was ineffective in not
25 | objecting to it.
26 || //
27 7l
28 h /
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attorney failed to object to improper jury instructions. These claims are without merit

| ZZEBANSH-T12442uap
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as the jury instructions were proper.

[ &]

|
|
‘ Defendant alleges that he received ineffective assistance of counsel when his
|
|
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Defendant claims that the jury instruction on premeditation denied his due

process rights because it does not distinguish between first and second degree murder.

op

S

ry 4 . - . ® . _1 1
Pefenda 3150 1T hat e Tecerved nefle Ve aAs ance Ol trial counsel and

appellate counsel when his attorneys did raise this issue before the District Court and

Nevada Supreme Court. Defendant asserts that the instructions are improper because

they do not clarify the terms deliberation and willful only premeditation. Instructions

y="0Nne and twentv=twao 'ntothcjury.

Instruction No. 21

Murder of the First Degree is murder which is (a
inmd__of wallful, deliberate  and

- e L R e & el e

rremeditated " killing and/or ﬂ.ﬂ committed in the

perpetration of burglary or attempted burglary and/or (c
coirEmntted in the gpegetranon robber%ragl,' attempt
robbery

(AA 7:1720)

‘. i F s &

Instruction No. 22

Premeditation is a design, a determination to kill, distinctly
formed in the mind at anv moment before or after the time
ot the killing.

Premeditation need not be for a day, an hour or even a
mmute It may, be as, instantaneous as successwe thou ts of

Ty DelIeveda au L1} vidence l..lldl LII.G
L]

hac

l ANMS

been the result of ]lnremedltatwn, no matter how raplf(
premeditation is followed by the act constituting the killing,
1t is willful, deliberate and Dremedltated murder.

IS
[

s Vs . . 3 O as Indicated that the instructiot apove, Ineg }‘x’i’i
instruction, does not fully define “willful, deliberate, and premeditated”, elements of

first degree murder. Byford v. State, 116 Nev. , 994 P.2d 700, 716 (2000).

However, this case was tried in October of 1996, prior to the ruling in Byford, and this
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|
N l
0
T
z
5 1 || Court has indicated that the rulir o in Byford is not retroactive. Garner v, State, 116
T 2 { Nev. 770, 6 P.3d 1013, 1025 (2000).
L
g 3 Further, in Gamer, this Court clarified that its holding in Byford did not
e ' - . . . . - . . -
& 4 \ indicate that giving the Kazalyn instruction constituted error. This Court stated that it
“ 5 | did not articulate any constitutional grounds for its decision in Byford. Id. There is
| - e
6 || sufficient evidence that Defendant committed first degree murder. As such,
7 || Defendant’s constitutional rights were not violated when the Kazalyn instruction was
8 | given. Further Defendant’s-attorneys were not-ineffective-innot-objecting or raising
9 ‘ the issue on appeal.
10 | b) Instruction on Malice
11 | Defendant claims that jury instruction number twenty was improper and that his
12 } COUNSE meffective infaiting toobije o it. Specifically, Defenda ontends-that
13 l the jury instruction gives the improper presumption of implied malice. Jury instruction
14 || twenty reads:
e Express malice is that deliberate intention unlawfully to take
I5 away the life of a fellow creature, which is manifested by
16 external circumstances capable of proof, _
Malice may be implied when no considerable provocation
71 appears, or wherr all the CITCUIIStANCeS of the killing show
arn-abandoneg-and malignant heart.
18 ‘ (AA 7:1719). As Defendant admits, this Court has held that this exact instruction
197 || accurately informs the jury of the disfinction between express and implied malice.
20 ‘ Guy v. State, 108 Nev. 770, 777, 839 P.2d 578, 583 (1992). As such, Defendant has
21 | NOL Geonsugated l;__l_ .l;,i_n,. e _pheen g,:g rene Detendan ’ggunge]wag
22 | not ineffective in not objecting to this instruction.
23 | 4. Failure to Object to Alleged Prosecutorial Misconduct
4 | Defendant arpues that he received ineffective assistance of counsel - when his
[J Licl LI 2L r i . 1) L] I i1l
25 ’ trial counsel failed to object to numerous episodes of prosecutorial misconduct during
26 || the guilt phase of the trial. Defendant has failed to demonstrate that his counsel was
27 || ineffective.
o1 |
|
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A] criminal conviction is not to be lightly overfurned on the

basis of a prosecutor’s comments standing alone, for the
statements or conduct must be viewed in context; only by so

doing can it be determined whether the prosecutor’s conduct
aliected the 1auness ol the trial.

-~ &

United States v. Young, 470 U.S. 1, 11, 105 S.Ct. 1038, 1044 (1985). Inappropriate

prosecutorial comments, standing alone do not warrant reversal of a criminal

O

conviction if the proceedings were otherwise fair. Id. In order to reverse a conviction,

the errors must be “of constitutional dimension and so egregious that they denied [the

=

[u—

defendan his fundaments l:_l. o a fair jury trial.” Willian ate, 113 Nev.

1008, 1018, 945 P.2d 438, 444 (1997), overruled on other grounds in Byford v. State,

e

6 Nev. Adv, Op. 23,994 P.2d 700 (2000).

In order for a defendant to prove prosecutorial misconduct, he must show “that

the remarks made by the prosecutor were ‘patently prejudicial’.” This standard of

review 1s based on a defendant’s right to have a fair trial, not necessarily a perfect one.

| Ross v. State, 106 Nev. 924, 927, 803 P.2d 1104, 1105 (1990). The relevant inquiry is
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as to make the result a denial of due process. Darden v. Wainwright, 477 U.S. 168,

181, 106 S.Ct. 2464, 2471 (1986). The defendant must show that the statements

violated a clear and unequivocal rule of law, he was denied a substantial right, and as

T o N N e ’ RGP 24 (1003)Y
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Defendant points to several alleged instances of prosecutorial misconduct

which his attorney failed to object to. Each of these statements will be reviewed

h B | 1 1 1
individually below.,

a) Improper Quantification of Reasonable Doubt

Defendant asserts that his attorney was ineffective when he failed to object to a
statement regarding reasonable doubt. Defendant has failed to show this statement

prejudiced him. Tt is improper for the State to compare reasonable doubt with
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I 2 || However, this Court has found that this comparison is not prejudicial where a proper
1
§ 3 M written instiuction is given. Id. In Lord v. State, 107 Nev. 28, 35, 806 P.2d 548, 552
iy
i 4 | (1991), the prosecutor for the State suggested that reasonable doubt was fulfilled
5 || where 90-95% ¢ i i that the
] 6 || improper quantification of reasonable doubt was not prejudicial to the defendant
7 || because the jury received the correct written instruction and because after making
2

9 || Randolph v. State, 36 P.3d 424 (2001) (This Court found that the statement “if you
10 | have a gut feeling he’s guilty, he’s guilty” was not prejudicial).
i1 Defendant has failed to show that the statement regarding reasonable doubt was
17 5

13 || was given instruction number thirty-six (36) which read:

“ The Defendant is presumed innocent until the contrary is
14 proved. This presumption places upon the State the burden

i d 2

of proving beyond a reasonable doubt every material

15 element of the crime charged and that the Defendant is the
person who committed the offense.

16
Areasonable doubt is one based on reason. It is not m
17 M possible doubt but is such a doubt as_would n;}:' ;:uc:j
control a erson in the more we:ghty aﬁ'alrs of lefe If the

18 minds of the jurors, after the entire comparison and
+all consideration of all the evidence, are in such a condition that
17 they can say they feel an abiding conviction of the truth of

the charge, there is not a reasonable doubt. Doubt io be
20 reasonable must be actual, not mere possibility or
1 speculation.

De endant he 1s enutled to a verdict of not guﬂty

(AA 7:1734). Instruction thirty-five did not contain any improper quantification of

26 I b) Failure to Preserve Valid Issues for Appeal
27 } Defendant also argues that he received ineffective assistance of counsel because
28 rial_counsel failed to_make contemporanes . K
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1. Questions Regarding Defendant’s Sentence

3

4

5 Next, Defendant suggests that his counsel was ineffective for failing to object
6 " =

7

MR. HARMON: As you sit here this afternoon are you

oncemd about pumshment

convicted of voluntary “manslaughter “or murder of the
L second degree or murder of the first degree? .
n DEFENDANT:  Does it matter? Is that what you said?

MR:-HARMON: T'm asking you-if it matters-whichyou
13 were convicted of?
DEFENDANT: No, it doesn’t matter, sir. Whatever I’'m
14 convicied of 1’1l accent it.
c MR. HARMON: And you’re not concerned if it’s murder
3 of the first degree that the punishments be minimized to
some extent?
16 DEFENDANT:  Could you please repeat that, sir.
n’t-matter-to-you
17 what yow’re convicted of, if it’s first d murder you will
12 accept that. 1s that what you said basically?
DEFENDANT: Yes, whatever ’m convicted of [ will

accept it, sir,
MR, ON: My question therefore was so there isn’t

some effori here on the wiiness stand o present yourself in

such a way that you will minimize your punishments?
DEFEND?\NT 4 No, Sir, YOur put

DEFENDANT Yes, I do care if | get the death sentence.
MR. HARMON: So you don’t want to get a death

23 sentence?
aA DEFENDANT: T have three children, sir, and I want to
24 see them and b e to do so
in my life. .
25 MR, HARMON: So we have established that is a
punishment that you want to nvmd 1s that true?
26 DEFENDANT: ° Yes sir, T am pretty sure any man or
27 woman would want to avoid the death pénalty?
MR. HARMON: Are you telling us it doesn’t matter
- beyond that if it’s life with the possibility of parole or life
ity \NIUHJUI[hﬂxHE’ 1(n1£nnnblcaref
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DEFENDANT: Of course I'm gmng to care, ou know.
MR, HARMON: The bottom line is gou don’{ want to get
life without parole either, do you, Mr. Chappell?

DEFENDANT:  If1 get it, T will accept it sir.

LEZEEISH-TTR<44EYar— |-

W =W

MR. HARMON: Is that what you want?
DEFENDANT: No. I have &ree chlldren and 1 want to
see my three children and be able to do something with em

r;

1 u“icu life. Ine 'c1 had no fath €r, Sli‘
unth

» ]

parole sentence. ) o
EFENDANT: I would be honored to have life with,
MR. HARMON: Honored, is that your answer?

[

@~ O

0

DEFENDANT: | would be honored to be able o get out
sgl_lllggme in my life and be able to reconcile with my
children.

- .
11..' "1. taract 111 hawv thio

L3 -~ - - . - - -
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& 1IN lf‘?

DFENDANT Of course. Yes.
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Defendant’s testimony by demonstrating that he had a strong personal interest in the

ultimate verdict reached b e jury. The prosecutor was not addressing sentencing in

order ic dissuade or persuade the jury to come to a verdict, rather he was

demonstrating the Defendant’s own bias. As such, this line of questioning was not

]
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2. Implication Defendant Made Up His Testimony

Defendant claims that his afforney was ineffective for not objecting to the Stafe’s

cross-examination that allegedly implied Defendant made up his testimony in

-
9 - o » - -
DIAIOEE O .‘ E111AN T 2 M2 ] u Y E n x | )@ PNAaan ~1311MS _‘|=

Lerendant s Imendgme THLS. opeciical | )e
= ]

the State’s cross-examination suggested that he fabricated his testimony after hearing

the DNA evidence. Defendant cites to the following testimony:

MR. HARMON: You've had a substantial period of time

to think about today, haven’t you?
DEFENDANT: Yes, SIiT.
MR HARMON You ve known for C!Lllte a while, haven’t

1, ha unh-\nea nfcrnr] -::nrl

gleibﬁ%%ouuemimmg‘uﬂed?
EFE Yes, sir.

MR. HARMON: Anci once you had made that decision,
whenever it was, you’ve given a lot of attention to what you

would tell the Jury: ?
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i: 1 e up anything, sir.
= > MR. HARMON: 1 didn’t say you mad {J g, Mr.
= Chappell. Have you thoughi a lot about
o n wha1t you would tell the jury?
S > DEFENDANT:  No.
! 4 MR. HARMON: Have you thought a lot about how you
0 would act on the witness stand?
5 DEFENDANT: No, sir.
|
6 [ (AA 6:1471-72). The statements by the prosecutor were not a comment on
7 [ Defendant’s Fifth Amendment right to be present at trial. The prosecutor only asked
8 | Defendant-if-he-had-thought-agreat deal-about his-testimony. Defendant-was-the-one
9 ‘ who brought up the fact that his testimony was not fabricated. The exchange indicates
10 || that the prosecutor was only trying to demonstrate Defendant’s bias and was not
11 { making a statement on Defendant’s right to testify. As such, Defendant’s attorney was
12 | ot ineffective-innot-objecting to-this line of questioning.
13 ‘ 3. Failure to Strike Motion for Death Penalty Based on Race
14 i Defendant claims that his attorney was ineffective for failing to strike the notice
15 ; of intent to seek the death penalty based on the racially biased manner in which the
16 i death penalty is applied to African Americans. Defendant’s claim is a naked
17 i egation. Hargrove v, State, 100 Nev. 498, 502, 686 P.2d 222, 225 (IQRA\
|
18 i Defendant has failed to provide any evidence that the death penalty notice was filed
19 against him based on his race alone. Although Defendant provided with his Petition
20 { Exhibit One indicating several other cases in which the death penalty was not sought,
21 | nere has been no evidence that the death penalty was _g-*;_t__- Defendant’s case
22 | based on his race. As such, Defendant’s attorney was not ineffective in not moving to
23 || strike the death penalty based on race.
—] 4 | .. - | '5i‘ii"‘§i‘-'-‘="i v""ui'i V XCIHOGEC ijil ILs i'jx"
25 f Defendant asserts that his constitutional rights were violated because the Clark
26 [ County jury selection system systematically excludes African Americans. It should
27 ‘ first be noted that this claim is not cognizable in this appeal. The district court denied
28 1 ; choild have heen  adderecesd 1n Defendan ‘e direct ammeal  and
| L ORI v L) AU v ] [ $t3) wy AL 1 alld
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: 1 | Dx svided no good cause 1o overcome the procedural bar. See NRS 34.810
% 2 ‘ (1)(b)(2) NRS 34. 810(1)(b)(2) states that the Court shall dismiss a petition for
1) -
3 3| habeas corpus if the defendant’s conviction was based on a frial and the grounds could
E 4 ‘ have been raised in a direct appeal or a prior petition for writ of habeas corpus unless
5 | the court finds both good cause ft ailure to bring s previously and actual
6 [ prejudice to the defendant. See NRS 34.810(1)(b). Good cause is “an impediment
7 ) external to the defense which prevented [the petitioner] from complying with the state
: | procedural rules:™ Crump v. Warden, 113 Nev. 293,298, 934 P.2d 247, 252 (1997).
9 l Defendant’s claim however is without merit. As discussed above, Defendant
10 || failed to establish a prima facie showing that the jury selection violates the fair cross-
11 i section requlrement The record indicates that a number of African Americans were
12 berv-oool-and-were—dismicsed-hased-on—their-bel; sarding the
13 || death penalty. As such, Defendant’s rights have not been violated.
14 § C. The Jury Instructions Were Not Improper
I5 | As argued above, this argument is nof cognizable as the disfrict court did not
16 ! determine this issue on the merits as it was barred by NRS 34.810 (1)(b)(2).
18 ’ D. The Application of Death Penalty was not Racially Motivated
1971 Defendant asserts that the death penalty was inappropriately applied to him
20 ‘ based on his race in violation of his constitutional rights. As argued above, this
21 | ar 5 not cognizable in this appeal as the district court did not address the
22 || merits of this claim, but rather found this claim to be barred pursuant to NRS 34.810
23 ‘ (1)(b)2). This argument however is without merit. A defendant who seeks to assert
25 ‘ with dlscnmmatory purpose in his particular case. McClesky v. Kemp, 481 U.S. 279,
26 { 292, 107 S.Ct. 1756, 1767 (1986). Defendant has provided no evidence that would
27 { support his inference that Defendant’s race played a part in the prosecution’s decision

n . vy A nntls v Al Fa e a e g e 2 oy oo i WANE AN I oo n Al mssamaal ndo e,
., E] L Ll [ ] al ¥ ASt . L) | J Akal [J Ly L = L .[llpi | L §
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E 1 | unrelated cases in whick he death penalty was not sought. As Defendant has provided
% 2 [| no evidence that the State acted with discriminatory purpose in prosecuting his case,
§ 3 || he has failed to demonstrate a violation of the equal protection clause has occurred.
3 4 | E.  The Administration of Capital Punishment in Nevada is Not Arbitrary
- 5 | Defendant argues that the imposition of the death penalty in Nevada is arbitrary
6 || and therefore, unconstitutional. This argument is also not cognizable as the district
7 || court did not address the merits of this claim. Both the United States Supreme Court
O S L D % Yealed il (; ) HTOTIONS () 1 eat ") Ay,
9 || Colwell v. State, 112 Nev. 807, 814, 919 P.2d 403, 408 (1996). Defendant’s claim
10 [l that the State of Nevada arbitrarily applies the death penalty is a naked allegation
11 || unsubstantiated by fact. See Hargrove v. State, 100 Nev. 498, 503, 686 P.2d 222, 225
17 {10QA%
L Lw ‘ \1)0‘"}-
. 13 } Defendant further adds that Court’s holding in McConnell v. State, 102 P.3d
: 14 f 606 (2004) provides support for his argument that the death penalty is
| IS5 unconstitutional.  This argument is not coghizable as McConnell was not raised in
16 ' district court. Moreover, McConnell does not apply to the instant case. First and
17 ’ DICITIA] ' _OUIT has not 21 de :-u_g'_! __l,___ 1A _l_l:___l WVICL.ONNE . 0 DE&
18 || applied retroactively. Furthermore, Defendant himself testified as to his pre-
19| meditation and deliberation in committing this murder.
20 | F.  Appellate Counsel was not Ineffective
21 [ Detendant nex argues hat his anneliate counsel was ineffective fo :“-:_tg
22 | raise various issues in his direct appeal. The United States Supreme Court has held
23 || that there is a constitutional right to effective assistance of counsel in a direct appeal
4| from a judgmen of conviction. Evitts v. Lucey, 469 U.S. 395, 397, 105 S.Ct. 830,
25 || 836, 837 (1985), see also, Burke v, State, 110 Nev. 1366, 1368, 887 P.2d 267, 268
26 | (1994). The federal courts have held that in order to claim ineffective assistance of
27 || appellate counsel the defendant must satisfy the two-prong test of Strickland v.
23 hington by demonstrating tha counsel's representation fe below an
‘ % .
Izmnmmm%mmmmmm JAMES M. RESPONDNT-CROSS AFPEL 43493.D0C
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2185 and mmpose on appomted counsel a duty to raise every colorable” claim
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L 1 |l objective standard of reasonableness; and (2) but for counsel's error, there was a
1 2 | reasonable probability that the result of the proceedings would have been different.
L
=3 3| “See Strickiand, 466 U.S. at 687, 688 & 694, 104 S.Ct. at 2065 & 2068; Williams v.
l-.-'\-l e - » -
2 4 ‘ Collins, 16 F.3d 626, 635 (5th Cir. 1994); Hollenback v. United States, 987 F.2d
5 | 1272, 1275 (7th Cir. 1993); Heath v. Jones, 941 F.2d 1126, 1130 (11th Cir. 1991).
6 Further, there is a strong presumption that counsel's performance was
7 || reasonable and fell within "the wide range of reasonable professional assistance." See,
J
8 United States v Aoui e, 9 .20 , O0U - Cir1990); —citing Strickland, 466
9 ; U.S. at 689, 104 8.Ct. at 2065. This Court, although not yet affirming the decision of
10 | the federal courts, has held that ali appeals must be "pursued in a manner meeting
11 1 high standards of diligence, professionalism and competence." Burke v. State, 110
1D ‘ » ol ) = a¥a m » i kY
12 ‘ OQ, J0, 00 L 37, D0 gy, ITally, I L PITOVE Ukl apPpCllals
13 | counsel's alleged error was prejudicial, the defendant must show that the omitted issue
14 | would have had a reasonable probability of success on appeal. See Duhamel v.
I5 || Collins, 955 F.2d 962, 967 (5th Cir. 1992); Heath, 941 F.2d at T132.
16 Counsel is not required to assert frivolous claims on appeal. The Defendant has
]7 I 11C ll. il _,l!l_l 0 MaxKe mnaamental !‘g_,!i, lt'_g-g,l:_ l- el lones v.
18 l Barnes, 463 U.S. 745, 751, 103 S.Ct. 3308, 3312 (1983). However, the Defendant
19 ]| does not have the constitufional right to “compel appointed counsel fo press
20 I nonfrivolous points requested by the client, if counsel, as a matter of professional
21 | i dement, decides not to present those ;e.-. n reaching this cr.:-nclr..sign,t..e
22 || United States Supreme Court has recognized the “importance of winnowing out
23 || weaker arguments on appeal and focusing on one central issue if possible, or at most,
A | A o fowvr rav teoriec® Tomac AT TTQ 4 T8 T8 102 Q% bt 212 T reapbimishaw o
¢ < LI . L s U UL dl JO1=704, 1UD O 0L db 2010, U patuiedidl, d
25 ‘ “brief that raises every colorable issue runs the risk of burying the good arguments ...
26 || in a verbal mound made up of strong and weak contentions.” 1d. at 753, 3313. The
27 ‘ Court has, therefore, held that for “judges to second guess reasonable professional
28 I tudements and ¢ ' elaim
|
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:
i 1 { suggested vould deser rv—goal of vigorous and effective
% 2 l advocacy.” Id. at 754, 3314.
= 3 ] Similar to the standards of ineffective assistance regarding trial counsel,
ﬁ 4 ' appellate counsel has the right and discretion to employ his professional knowledge
5 [end-te ics in construing a defendant’s appeal. Unless the Defendant can demonstrate
6 || that counsel did not provide “reasonably effective assistance,” appellate counsel’s
7 ‘ professional conduct will be upheld as effective. See Strickland, 466 U.S. at 687, 104
v { C 2064; Love v. State, 109 Nev, 1138, 865 P.2d 32 093}, The Defendant has
9 ’ not shown that appellate counsel acted unreasonably. Furthermore, appellate counsel
10 [ did raise key issues on direct appeal. Obviously, appellate counsel focused on those
11 | issues that had the greatest chance of success on appeal and thus any argument of
12 | meffectiveness is without merit.
13 fi 1. Instructions were Proper
14 ’ Defendant claims that his appellate counsel was ineffective for not raising
I5 | claims on direct appeal regarding improper jury instructions. As argued above and
16 ‘ will be argued in TII below, the jury instructions were not improper. As the jury
17 || instructions sroper, Defendant cannot - show his appellate counsel was
18 ‘ ineffective.
19 || 2. Overlapping Aggravators
20 \ Defendant asserts that his appellate counsel was ineffective for failing to raise
21 | the issue of overlapping aggravating circumstances. A be-argued in Argument
22 || III below, such an argument would not have been successful as this Court has already
23 | determined that Burglary and Robbery aggravating circumstances can propetly be
2 proven and found. As such, Defendant’s appellate counsel was not ineffective.
25 } 3. Prosecutorial Misconduct
26 f Defendant claims that his appellate counsel was ineffective for failing to raise
issues regarding instances of prosecutorial misconduct. As discussed above and will

1<\APPELLAT\WPI}0CS\SZJIETARY\BNEF\ANSWER\CHAPPELL, JAMES WM. RESPONDNT-CROSS APPEL 43403.D0C
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ineffective for not raising this issue on appeal.

6. Improper Cross-examination of Defendant

bt e
= RV

Defendant claims that his appellate counsel was ineffective in not raising an

issue with regard to the cross-examination of Defendant. As argued above, this issue

[T
~J

I
1
=
W
@
E 1 D adressed beio n Arguner ; Trosecuto Ot-comr uc.Thus,
1 2 || Defendant’s claim is without merit.
ny
= 3 || 4. Applicafion of Death Penalty Based on Race
(Y
£ 4 This 1ssue was addressed above. As it is without merit, Defendant cannot
6 j 5. Victim Impact Testimony
7 | Defendant claims that his appellate counsel was ineffective in not raising
8 } 1es on appeal with regard to the testimony of the victim’s mother and aunt. As will
9 4 be argued further in Argument ITL, this claim is belied by the record as Defendant’s
10 | counsel did indeed raise thi 1e on direct appea wis ell 114 Nev. at1411
11 ‘ 972 P.2d at 843; Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984). Moreover,
12 | this—testimony was niot improper. Thus, Defendant’s appellate attorney was not
|
|
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SOLE ISSUE OF FAILURE TO CALL PENALTY

PHASE WITNESSES SUFFICIENT TO GRANT A
NEW PENALTY HEARING

|

‘ THE DISTRICT COURT ERRED IN FINDING THE
|

| The district court granted Defendant a new penalty hearing on the sole
|

| assignment of error that Defendant’s counsel was ineffective for failing to locate and

- . W - - L -~ - ‘-.-
vl WL O LE Yy duUring me ¢ AllY M1db ) » L1al

district court did not address the merits of Defendant’s other claims. As such, as

argued in I above, Defendant’s arguments in his opening brief regarding other

assignments of error during the penalty phase are not cognizable in this appeal. The
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4 1
5
3 1| A lrial Counsel’s Inability to Locate Certair
T 5 ‘ Defendant’s Sentence
§ 3 The district court concluded that Defendant’s Counsel was ineffective for
g 4 | failing to locate and call the following witnesses to testify: Shirley Sorrell, James
5 | Ford, Ivri Marrell, Chris Bardow, David Green, Benjamin Dean, Clara Axam, Barbara
6 ] Dean, and Earnestine Harvey.
7 | Defendant’s trial attorney Howard Brooks testified at the evidentiary hearing
8 | that he traveled to Michigan inan attempt to locate these witnesses, and could not find
9 l them. (AA 11: 2561-2595). According to Defendant, these witnesses could have
10 ’; testified that Defendant and the victim had a loving relationship. A close examination
11 | of the affidavits however reveals that the testimony of these witnesses would not have
2 l| anged-the-outcome of defendant’s penatty hearing.’
13 { 1. Shirley Sorrell stated in her affidavit that she knew Defendant and the victim
14 || during junior high and high school in Michigan. (AA 11: 2667-2668). She stated that
IS5 | the victim’s family was prejudiced toward Defendant and that Defendant and the
16 ) victim argued a lot. The victim was controlling and had accused defendant of
17 || infidelits Such testimony is not particularly relevant or mitigating in nature such
18 ’ that the penalty might have been different if Shirley Sorrell had testified.
912 James Ford stated in his affidavit that he based the contents of his affidavit on
20 \ the “collective recollection” between himself, Ivri Marrell, and Benjamin Dean. (AA
L | H82-2684 ord stated that the victim and Defendant had a verv strained
22 | relationship due to the victim’s family being prejudiced toward Defendant and the
23 | victim being very jealous. Ford stated that though Defendant was not a violent person
24 | 0-his knowledge, if Defendant became addicted to crack while living in Las Vegas,
25 ‘ “that may have changed him.” James Ford’s testimony regarding the true character of
26 |
27

" It should be noted that Defendant’s present counsel could not locate either David Green or Eamestine Harvey, AA 11:

2-2074 (affidavit of Reefer). Additionally, Chris Birdow did not remember much about Chappell and only knew him

N 24 - AA 11.E"T
LFAVILI O " 2y 11, LW/,
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Defendant was treated by the victim and her family.
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E 1 | the relationship between the defendant and the victim may have been relevant at trial,
% 2 ‘ but offers little in the way of mitigating evidence.
% 3 [ 3. Tvri Marrell stated in his affidavit that he knew the Defendant during high
G 4 i school and for a short time after high school. (AA 11: 2676-2678). Marrell stated
3 | as noknowledge of anything that happened after Defendant moved to
6 || Tucson. Marrell also stated that if Defendant became addicted to crack cocaine, “that
7 \ may have changed him.” Id. Marrell believes he could have rebutted many
: i nratethings at trial-about defendant and the victims® relationship. However, his
9 \ testimony would have been only marginally relevant at the penalty phase.
10 | 4. Benjamin Dean stated that Defendant confided in him that he felt that the
; 11 ) victim was very controlling of him. (AA 11: 2679-2681). Dean believes he could
] 121 have countered “some of the negative testimony from the trial about James,” even
13 || though trial counsel had actually contacted and spoken with him. Id.
14 5. ara Axam actually testified at the penalty hearing, but was not asked to testify
15 | during the trial portion of the case. (AA 11: 2665-2666)}. The district court judge
16 l ruled that “none of the claimed trial errors would have affected the outcome of the
17 || trial” (AA 11: . Accordingly, this witness’ affidavit does not support th
18 ' granting of a new penalty hearing.
19 | 6.  Barbara Dean stated that she knew Defendant while he was in elementary
20 l school. (AA 11: 2669-2671). Dean was contacted by the trial counsel and
21 | investigator, but her health would have prohibited her from traveling to Las Vegas to
22 || testify even if she were called. 1d.
23 ‘ While the above witnesses may have had good things to say about Defendant’s
24 | character, none of them had any knowledge of Defendant’s character or his
25 ‘ relationship with the victim after Defendant and the victim had moved to Las Vegas.
26 || In fact, it is quite clear that all of these individuals had lost all contact with Defendant.
27 ‘ Moreover, much of what these witnesses stated in their affidavits focused on how
|
|
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3 1| At the penalty hearing, trial counsel offered the testimony of three witnesses
% 2 ‘ William Moore, Chappell’s juvenile probation officer from Michigan, testified to
L - —y 1 . .
= S || Chappell's troubied home life, ditficulty in school, and activities as a youth. (AA 8:
g 4 ‘ 1983-2002). Clara Axam, the grandmother who raised defendant upon the death of
{ 5 | his mother, testified that Chappell was mental ow and non-violent. (AA 8: 2004
6 || 2008). Finally, Sharon Axam, defendant’s aunt, testified to the impact of his mother’s
7 ‘ death when he was two-years old, but that he was non-violent as a child. (AA 8:
8 | 009-2012)—Inallocution, defendant expressed his fove for the victimand his desire
9 ‘ to maintain contact with his children. (AA 8:2012-2013).
10 | Overwhelming evidence was presented in support of the four aggravating
11 ‘ circumstances found by the jury. Trial counsel and an investigator traveled to
12 | Michigantolocate witnesses, but were only marginally successful.—Just because
13 || certain childhood acquaintances of defendant are located now, does not mean it was
14 ‘ error for trial counsel to not locate them at the time. The proffered affidavits from the
\ | new witnesses pertain primarily to the nature of the relationship between the
16 ‘ defendant and the victim and none had personal knowledge of the acts of domestic
17 || violence introduced by the St: a. The defendant had already testified at trial to the
18 ‘ same facts and details that these witnesses would have testified to at the penalty
19| hearing. (AA 6: 1424-1527). At trial, the defendant fesfified to the hostilify he
20 l received from the victim’s family (AA 6: 1426-1435), his drug usage (AA 6: 1428,
21 | 438-1439, 1443), and his past domestic violence and threats against the victim (AA
22 || 6: 1439-1447). Having additional witnesses testify at the penalty hearing would have
23 ’ been cumulative to the defendant’s trial testimony, and in some cases would have
25 || the jury heard their testimony, they would have reached a verdict different than death.
26 |
27
28
|
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e + ‘enalty F §€ 1S ) N ot Use of
= 5 { Character Evndence
=
L
§ 3] Detendant argues that the failure to properly apprise the jury of the use of
S 4 || character evidence in a penalty hearing violated his constitutional rights. As argued
5
6 || was barred by NRS 34.810 (1)(b)(2). However, even based on its merits this claim
7 | deserves no relief. The jury was given instructions seven and eight. They read as
8 | follows:
The jury may impose a sentence of death only if (1) the
9 ‘ jurors unammous]y fmd at least one aggravatmg
10 ‘ tl,:--;:: z I‘T. 0 _nir;nul,_- .i lt: _‘: ere Teg
mitigating mrcmnstances sufficient to outweigh the
11 aggravating circumstances or circumstances found.
2 The law never requires that a sentence of death be imposed;
the however, may only consider the option of
13 sentencué% the Defendant to death where the State has
14 establish beyond a reasonable doubt that an aggravatm
| 1dence hot_sufficien -: I,l“}_l-l‘—.:“!;l : 13
5 circumstance.
16 | (AA 9:2139-2140). These two jury instructions made it clear that the j Jury could not
17 i
18 | hearing. Further, the jury found four aggravating factors and found that these factors
19" || outweighed the mitigating circumstances. (AA 9:2167-2169). Thus, it is clear that the
| 20 || jury followed the instructions above. As such, the failure to instruct the j _]ury that they
| 21 | i '
|
| 22 | could be nothing more than harmless error. Chapman v. California, 386 U.S. 18, 22,
23 || 87 S.Ct. 824, 826 (1967).
24 || Instruction regarding sympathy
25 || Defendant claims that the jury was improperly instructed that it could not consider

sympathy in mitigation of the death penalty. Specifically, Defendant claims that this

instruction undermined the jury’s ability to consider mitigating evidence. Further
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E 1 } .A :ll__ naL pDoin t__ !u:_ AT ADDCEI1IANC SUOLISC ANETL _l"l" . - _l 14
1 2 lf raising this issue.
U
% 3 | Inthis case, the jury was given instruction number twenty-eight which reads:
4
@ 4 Although you are to consider only the evidence in the case
5 in reachmg a verdict, you must bring to the consideration of
‘ A i gence vour eve lr"f'i IMO1l SENsSe an Juuyucull.-;.is
6 to what you see and hear as the w1tneses testlfy ogvrr;ay
7 draw reasonable inferences from the evidence which you
feel are justified in the light of common experience, keeping
o | in mind that such inferences should not be based on
S A)eculatmn Or guess.
9 verdict may never be influenced by sympathy, prejudice
or pubhc oplmon Your decision shoul be the product ?If
e judgr and-sound-diseretion—in accerc ance with
10 | t__ ese rules gf }aw
11 ’ (AA 9:2160). Defendant’s claim that this instruction restricted the jury’s consideration
12 [ igatingfactors-has previousty beemr rejected by this Court—Lay_v._State, 16
13 | Nev. 1189, 1194, 886 P.2d 448, 451 (1994). This Court has approved the instruction
14 ‘ above so long as the jury is instructed to consider the mitigating circumstances placed
IS~ before it. Id. In the instant case, jury instruction twenty-two listed the mitigating
16 || factors for first degree murder. (ROA Vol. 11 p.2153). In addition, instruction number
17 || thirty advised the jury:
18 ) The Court has submitted two sets of verdicts to you. One set
e of verdicts reflects the four possible punishments which may
7] be imposed. The other verdicts are special verdicts. They are
20 to retlect your findings with respect to the presence or
absence and weight™ to be given any aggravating
1 circumstance and any mitigating circumstance.
|
22 | (AA 9:2162). 1t is evident from the record that the jury was instructed to consider
23 || mitigating circumstances. As such, the antisympathy jury instruction was not
: I mproper. >e¢ Lay v. dtale, 0 Nev: 39, b4, 886 P.2d 448, 4 ' .,).
oY
26 || /7
27 { 1
|
|
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E 1 | Instruction regarding non-statutory mitigation
% 2 } Defendant claims that his eighth and fourteenth amendment rights were
& 3 ] violated when the District Court did not give a jury instruction delineating the
% 4 ‘ mitigating factors he claimed were present in addition to the statutory mitigating
S | fac ors. This claim is without merit. In Byford v. State, 994 P.2d 700, 000), the
“““ 6 || defendant claimed that the district court had erred in refusing to give the jury an
7 { instruction regarding specific mitigating factors. This Court found that the defendant
8 E ad not property preserved the issue for appeal. Id. Further, this Court explained that
9 | even if the District Court erred in not giving the instruction, it did not violate the
10 | eighth and fourteenth amendments pursuant to a Supreme Court decision in Buchanan
1 ‘ v. Angelone, 522 U.S. 269, 275, 118 S.Ct. 757, 761 (1998). This Court further
12 explained that the defendant had been given the opportunity to argue the additional
13 | mitigating factors during the penalty hearing. Id. As in Byford, Defendant’s
14 l constitutional rights were not violated when the special jury instruction was not given.
I35 | Further, instruction number twenty-two indicated that the jury could consider any
16 | other mitigating factor. (AA 9:2154).
17 | Overlapping Aggravating Ci
18 ‘ Defendant asserts that the State’s use of overlapping aggravating circumstances
19 | to impose the death penalty was unconstitutional. Furthermore, Detendant claims that
20 ; his trial counsel was ineffective for failing to move to strike the aggravating
21 | umstances of burglary and robbery and his appellate counsel was ineffective for
22 | failing to raise this issue on appeal. It is well settled that the use of burglary and
23 } robbery as aggravating factors is not improper. In Bennett v. State, 106 Nev. 135,
24 {14 , 187 P.2d 797, 8( H90), the defendant argued that the State had improperly
25 ‘ used burglary and robbery as two separate aggravating factors even though the
26 | charges arose out of the same indistinguishable course of conduct. Id. In disagreeing
27 1 with the defendant, this Court reasoned that because defendant could be prosecuted
28 for both crime pa.fateiy and because convictions of both burglary and robbery do
\ st RV A RN 05 7, 0
|
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could be used separately as aggravating factors. Id. See also Wilson v. State, 39 Nev.

362, 376, 664 P.2d 328, 336 (1983) (where the court found that any enumerated

at;aaqsn—ttadceuﬂr'

n (WM

felonies that are committed during the course of a murder can be aggravating factors).
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aggravating factors, and therefore, neither trial counsel nor appellate counsel was

ineffective for not raising this issue.

Defendant further argues in his instant brief that this Court’s holding in

McConnell v. State, 120 Nev. ___, 102 P.3d 606 (2004) precludes the State’s use of

he burglary, robbery, and sexual assault aggravating circumstances. It is important to

L

first note that this argument is not cognizable as it was not raised in the district court.

However, this claim has no merit. First, this Court has yet to determine whether its

holding in McConnell applies retroactively. As this Court stated in it’s opinion

denying rehearing, the McConnell decision constitutes a new rule that does not apply

to convictions which are final. Defendant’s conviction has been final since 1999.

Even if this Court were to apply McConnell retroactively to the instant appeal, that

*
Ane TTa 1renmotanocog m oy e - I'n the contrarv
aw L LW B B § ) W

- % O *MadaE mn 3 0 .
bt LI I L ) ;E’ (L ¥ & B % LAN 3] ] u L] o o’ L ¥ E 8 ) ) u:.l.um:,

there was overwhelming evidence of premeditation and deliberation in this case.

Defendant himself testified that after breaking into the victim’s home and having sex

—

with her, he discovered a letier written to the victim by another man. Defendant

< =T a TS r r "0 I 1.0 S m P a by 2 a¥-n nfud-In e Y710 Yy Y NTO
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trailer and stabbed her numerous times.

Claims of Prosecutorial Misconduct

Defendar aims that there were several instances of prosecutorial misconduct

during the penalty phase that his counsel was ineffective for not objecting to during

S e i S—

the trial and his appellate counsel was ineffective for not raising on direct appeal.
a.  This is Not a Rehabilitation Hearing

R SR i

Detendant first claims that the following statement was inappropriate.
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|
L' | l
L
=
3 | ﬂnu L[llS 1s a penalty neanng ll; sa penalty hearing because
o irder occurred on August 31st of 1995. So-it’s
= not approprlate for you to be considering rehabilitation. This
= 2 isn’t a rehabilitation hearing.
2 3 || (ROA Vol. 11 p.2017). The State submits that this comment was not improper. In
Lo
= 4 ' Evans v. State, 117 Nev. 1606, 15, 28 P.3d 498, 514 (2001) the defendant argued
5 I n__;lg-, ODecurred—when e prosecuto ==‘_‘g -_ L [N A Nne Nnaenalpy l'i=,I.l.:
6 || was not a rehabilitation hearing but was for the purpose of retribution and deterrence.
7 || Specifically, the prosecutor said, “in my view, based upon this evidence, such a
8 | person has forfeited the right to continue to live.” Id. This Court determined that
9 l there was no error in the prosecutor’s remarks and explained:
10 I A Drosac NIV nhase l*_,lli 1E 41 . vﬂer_ﬂ‘!
theories of penolc)%r such the merits of [ ent,
11 deterrence, and the death ty. And statemen mdlcatlve
n of opinion, belief, or lcnowled e are unobjectionable when
| made as a conclusion from the ewdence infroduced at trial.
13 I Id. Thus, Defendant is incorrect in asserting that the prosecutor committed
14 | misconduct when he made the statement above. During closing argument in the
IS5 || penalty phase of the trial, the prosecutor expressed her view that the hearing was not a
16 || rehabilitation hearing. The prosecutor was merely commenting on theories of
17 | penology with re egard to rehabilitation. As such, Defendant’s counsel was not
18 [ ineffective in failing to object, and his appellate counsel was not ineffective for not
19| raising this issue on appeal.
20 l b.  Reference to Facts Not in Evidence
_ ] I Nl@ Defendant claims that the prosecutor imprope introduced facts that
22 || were not in evidence at the penalty hearing. The guilt phase and the penalty phase in a
23 || capital case are separate proceedings and what is inadmissible in one may be
24 ; admissible in the other. E vans v. State, Nev. , 926 P.2d 26 96). T'he
25 | evidentiary rules are less stringent in a penalty phase of the trial. Id. Evidence which
26 | may not ordinarily be admissible at trial may be admitted in the penalty phase as long
27 ) as the evidence does not draw its support from impalpable or highly suspect evidence.
34 ~e g
B
|
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tate, 117 Nev. 1609,

2 { 28 P.3d 498, 514 (2001). Defendant has failed to demonstrate that his counsel was

. ZHE@EDSH-T134<4eMar

3| ineffective in not objecting.
4 || e Inflammatory Statement During Closing at Penalty Hearing
5 | Jefendan aims that his attorney was ineffective fc "tnnhjecttothg
6 || prosecutor’s inflammatory statement during closing argument. See Appellant’s
7 | Opening Brief p. 26. This Court has expressly held that a prosecutor may comment
3 l on-the loss-experienced by the family of amurder-victim- Lay v—State; ev.!igg‘,
9 | 1194, 886 P.2d 448, 451 (1994). In the instant case, the prosecutor’s statement was a
10 | comment on the effect Deborah Panos’ murder had on her family and was, therefore,
11 ‘ proper. Additionally, in Evans v. State, 117 Nev. 1609, 28 P.2d 498, 514 (2001), this
12 ] e OULIU LIl UNC - SLACINCIT OV e DIOSeCcCHtor Ui Fefenaant-was h“‘- *1%1.’.”
13 ‘ was not improperly inflammatory. Likewise, the statements made by the prosecutor
14 || during closing argument at the penalty hearing were not improperly inflammatory.
I | Reference to the fact that the victim died, that her death impacted her children did not
16 ‘ unduly prejudice Defendant. Thus, Defendant’s attorney was not ineffective in not
17 | objecting to the statements.
18 } d. Statement Regarding Sending a Message to the Community
191 Defendant also claims that his attorney was ineffective jecti n
20 I the prosecutor encouraged the jury to send a message to the community. In his
| i D] DELPS il:.yn‘: Ill_ll,l'p‘lal NNASE G PIOSC DT NAGE INE 10 D;l:
22 | statement:
My %;Mer also mentioned deterrence. There’s nothin
23 illegitimate about deterrence as a factor to be considered.
, You have 1t 1 this case, as the ladies and gentlemen ol this
1ry, within your power to guarantee by the punishment you
25 impose that Mr. Chappell never makes another woman a

corpse. You can certainly deter him and you have it within
your ay  ont into  this

history of domestic violence, who will let it accelerate and
27 become a murderer and you can tell the other would be
James Chappell’s what the consequence is when you engage

P Py

in that type of action.
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|
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5
¥ }
3 1 || (AA, 8:20 A prosecutor may ask a jury to make a statement to the community
I 2 ‘ Williams v. State, 113 Nev. 1008, 1019, 945 P.2d 438, 444 (1997). In Williams, the
L
= 3 || prosecutor remarked, “Do not let the system fail them again. When we failed them in
L
& 4 ] the first instance it cost their lives. Should we fail in this instance it will take away the
5 I “”-,i-i: AL !::!l.l . ,,l‘_ ve _" ‘-, —ourt aYhiale sb _|n__ tatemaer Maq nvi_'
6 || misconduct and explained that the prosecutor, “may ask the jury, through its verdict,
7 || to set a standard or make a statement to the community.” Id. at 1020. Similar to the
3 ’ arosecutor in- Willia , UIT Prosc Ttor i thi doC WS ¢ 'ngi‘hejurytumakca
9 ' statement to the community and specifically to the defendant. This comment does not
10 | amount to prosecutorial misconduct and Defendant’s attorney was not ineffective in
11 ] not objecting.
122, Argument regarding Victim Tmpact
|
13 ? Defendant claims that his attorney was ineffective for failing to object to
14 | misconduct when the State introduced victim impact testimony during the trial phase.
IS Defendant’s claim is without merit. Defendant argues that the prosecutor improperly
16 || admitted victim impact testimony during the penalty phase when he referenced the
17 l pss Of Deborah Ann Panos and her children g_,un: l"_g_'I:,_ onment
18 ’ All evil required was a kitchen knife, Exhibit 68-A-1. Not a
ot large ] dly in its consequences for Deborah
19§ Panos. All evil required was a cowering victim. Deborah
20 Ann Panos, 26 years of age, the mother of three little
children aged seven, five, and three. Where the promise of
1 | her years once written on her brow? Where sleeps that
| promise now"
22 || (AA 7:1608). This Court has expressly held that a prosecutor may comment on the
23 || loss experienced by the family of a murder victim. Lay v. State, 110 Nev. 1189, 1194,
24 ‘ e " § 4*':‘ !!-‘ 11 '.vl' Dt CHINCG 1N I 10 i?"'i'lil‘
25 ) during the prosecutor’s closing argument was not reversible error:
26 | On the night of June 4th, 1990, society received a great loss
27 | and a life was taken from us. Richard Carter’s family and
friends can no longer have the opportunity to see him.
78 ’
|
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The statement made by the p

o T

L= % § F 3

above. A passing reference to the fact that the victim had three children hardly

constitutes victim impact testimony. The State did not commii prosecutorial

~ PrEAEISH-TI '5'-='*="E:'-iill“‘ .

misconduct in making the statement above. As such, Defendant’s attorney was not

I*i" .. [1(] !!‘,,ll

_—

Testimony of Vietim’s Aunt and Mother

Defendant claims that he received ineffective assistance of counsel when his

GO | =) & h = WD

o

T G LA_ - ;— _ > LS. - ! . 3 W 1_‘ PR 1
Ai RN y 1d RENERININ U LUEC (€ LY O1 UG v L y 1V 5 1, il

aunt, Carol Monson, during the penalty hearing. Defendant claims that the witnesses

improperly requested the to give Defendant the death penalty.

The victim’s mother made the following statements at the penalty phase of the

Lﬂﬂm“
Il

: Fod
noearing.

is tha ice will punish to the follest
the person who took her life.

I feel the system has let her down once. I hope to heaven
L1C 10418 0 A2AInN

(AA8:19635, 1975). The statements of the victim’'s mother were not inappropriate, A

State may legitimately conclude that evidence about the victim and about the impact

of the murder on the victim’s familv is relevant to the jurv’s decisi nast whether or

[ = L g

not the death penalty should be imposed. Payne v. Tennessee, 501 U.S. 808, 111

S.Ct. 2597 (1991). The statements in the instant case are similar to those made by the

victims in the case of Witter v. State, 112 Nev. 908, 922, 921 P.2d 886, 896 (1996).

Che familv in Witter asked the urv to show no mercy to the defendant Id. The family
L ¥ e g L ™4 L™ ) F 9 AR A F g v 4 L el TR WA S L% 1] % 4l L L3 J

-
-}_-I.J LEK VY x =4 L L2 ¥ 3

also said that they wanted to do everything in their power to make sure the defendant
would not receive mercy. Id. In Witter, this Court ruled that the statements of the

o farmilyr wxrara trmtarmedor L

» & . . .-1.4-
LI Tallllly wOTC INICNACa 10 asK e jury o reuuril the most SEvere verdict it

deemed appropriate not to request a specific sentence, Similarly, the statements made

by the victim’s mother in this case were asking the jury to return the harshest
punishment they could. They were not improper. Id.
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|
o ‘
2
=
5
E 1 | b} -no the penalty phase, the aunt of the 1ctim made the o 'Sta'emgnt‘
é 2 . “We only pray now that justice will do what it needs to do and not fail her children
oo _
g - > { again. By that, I mean to give James what he gave Debbie, death.” (AA 8:1961). This
v : 4 | statement was addressed in Defendant’s direct appeal. This Court already concluded
") hat this 1esue lacked merit Channall 114 Nev_ 1411 972 P24 843. In i-lm raaa tha
‘ it LEL%l AL \/LI.“HEULI., 4 LT L YWY 37T Rk Ay o Fiw L el A1a lnll. Yy Sl
6 | jury found four aggravating factors. Where aggravating factors have been proven, this
7 || error could amount to nothing more than harmless error. See Chapman v. California,
8 | 86-U.5.18,22, 87 8.Ct.- 824, 827 (1967). Defendant’s attorney was not ineffective
9 | innot objecting to these statements.
10 | CONCLUSION
i1 \ For the aforementioned reasons the State respectfully requests theat Cappell’s
12 K ied and that the State’s appeal be granted:
13 ' Dated this 31st day of May, 2005.
14 | Respectfully submitted,
I5 DAVID ROGER
Clark County District Attorney
16 Nevada Bar # 002781
17 |
P ‘f/.
1Y | . /
BY f
» ‘ Chief D gD“ENS A
ief Deputy District Atforney
| l‘levaﬂﬁéjﬁfty#uuﬁﬂr.?g
22 Office of the Clark County District Attorney
23 Clark County Courthouse
200 South Third Street, Suite 701
aa | Post Office Box 55221 }2_ o
<% Las Vegas, Nevada 89155-2212
(702) 435-4711
25
26 |
27 |
28 |
i
|
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3 ] CERTIFICATE OF COMPLIANCE
% 2 [ hereby certify that I have read this appellate brief, and to the best of my
§ 3| knowledge, information, and belief, it is not frivolous or interposed for any improper
E 4 (| purpose. I further certify that this brief complies with all appllcable Nevada Rules of
P . : : ..
6 bnef regarding matters in the record to be supported by appropriate references to the
7 || record on appeal. I understand that I may be subject to sanctions in the event that the
8 i Jevada Rulesof
9 Il Appellate Procedure.
Dated this 31st day of May, 2005.

Respectfully submitted,

L)A vID KU(JBK
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Nevada Bar # 002781
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Chief D%)ut;; District Attorney
Nevada 000439
Office of the Clark County District Attorney

Clark County Courthouse

200 South Third Street, Suite 701
Post Office Box 552212
Las Vegas Nevada 89155-2212
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2 1 | “"ERTIFICATE OF MAILING
1 2 ] I hereby certify and affirm that I mailed a copy of the foregoing Respondent’s
Ly
§ 3 | Answering Brief On Appeal And Opening Brief On Cross-Appeal to the aftorney of
o
iR 4 F record listed below on this 31st day of May, 2005.
5
| David M. Schieck
6 Clark Coun Special Public Defender
333 South Third Street, 2nd Floor
7 Las Vegas, Nevada 89135 - 2316
.
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INTHE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF THE REVIEW OF CADKT No. 411
I85UES CONCERNING |

REPRESENTATION OF INDIGENT
DEFENDANTS IN CRIMINAL AND
SUVENILE DELINQURENCY CASES,

-------------------------------------------------------------------------------------------------------------------------------

;(M gy ﬂﬁi&‘“’ E}Eﬁu QL &

WHERBAS, the United Siates and Nevada constitutions provide

that every mdividual charged with a2 serious orime is entitled fo legal

representaiion, even if that individusl cannot afford counsel, and competent

i reprosentation of indigents is vital to our system of justice: and

WHEREAS, on April 28, 2007, the Nevada Supreme Court

ordered that the Indigent Defense Commission be created for the purposes of
studying the issues and concerns with respect o the selection, appointment,
compensation, gualifications, performance standards and casaloads of counssl
assigned to represent indigent defendanis in crimingl and juvenils
delingueney cases throughout Nevada and designated the Honorable Michael

| A. Cherry, Associate Justice, as chair of the Commiasion; and

WHERKAS, the Commizsion conducted a statewide survey of

indigent defense services in June and July 2007, met numerous times
batwaen May 2007 and October 2007, formed subcommitices, and completed

a report on the matier; and

WHEREAS, on November 30, 2007, the Commission filed its

. report with this couwrt making numerous unanimous recommendations to

promote ithe independence of the wwurt-appointed public defense aystem,

PP M I AR SO AP S AR A IR,
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' establish periormance and cassload standards for public defenders! and

| ensure the consistency of indigent defense in the rural countiss: and
| WHEREAS, this court conducted public hearings on Decsmber
14, 2007, and December 20, 2007, to congider the Commission’s report and

l hear public comment on the issuss concerning the defenss of indigents:

aceordingly,
T I8 HEREBY ORDERED that the following recommendations

| from the Commission’s report are adopted.

Determination of Indizency
WHEREAS, any defendant charged with & public offense who is

i indigent may request the appointment of counsel by showing that he is
| withoutl means to employ an attorney and suffers & Snancial disability:® and

WHEREAS, the methods utilized in Nevada's courts and public

defender offices to determine who is eligible for defense services at puthliec
gxpenss vary widely;

IT 1§ HEREBY ORDERED that offective immediately, the
standard for determining indigency shall be;

A person will be deemed ‘indigent’ who is unable,
:, without substantial hardship to himself or his
dependents, 1o obtain compstent, gqualified legal
counsel on his or her own, Substantial hardship’ is
preswmptively determined to include all defendants
wha receive public assistance, such as Food Btamps,
Temporary Assistance for Needy Families, Medicaid,

*The Commission’'s veport included two separale minority reporis

| specifically rvelating to uniform caseload standsrds snd opposing the
| imposition of such standards.

"MHES 171,188
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Disability Insurance, reside in public housing, or
garn less than 200 percsnt of the Federal Poverty
Guideline. A defendant is presumed to have a
substantial hardship if he or she is currently serving
a sentencs 1n a correctional institution or housed in
a mental health facility.

Defendants not falling below the presumptive
threshold will be subjected to a mors rigorous
screening process to determine if their particular
circumstances, including sevicusness of charges
heing faced, monthly sexpenses, and local private
counsel rates, would result in a substantial hardship
wers they o seek to refain private counsel,

Independence of the Court-Apnointed
3 Public Defense Svstem from the Judiciary

WHEREAS, participation by the trizl judge in the appointment
; of counsel, other than public defenders and special public defenders, and in
the approval of expert witness fees and atiorney fess oreates an ARPeATANCE
of impropriety: and

WHEREAS, the appointment of counsel, approval of fees, and

determination of indigency should be performed by an independent board,
| ageney, or commiites, or by judges not divectly invelved in the case:
& WHEREAS, the selsction of lawvers, other than public defenders
[ and special public defenders, to represent indigent defendants should be
; made by the administrators of an indigent defense program; and |

WHEREAH, the unigue circumstances and case management
} systems existent in the various judicial districts remuire particularized
administvative plans o carry out the recommendations of the Comumission
contained on page 11 of the Report;
| IT I8 HEREBY ORDERED that each judicial district shall

i
! formulate and submit to the Nevada Supreme Court for approval by May 1,
Sumreenas Qonmy ;
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2008, an sdministrative plan that excludes the trial judge or justice of the
peace hearing the case and provides for (13 the appointment of trial coungel,
| appellate counsel in appeals not subject to the provisions of MNevada Rule of
Appeliate Procedure 3C, and counsel in post-convickion matiers; {2) the
apprmﬁl of expert witness fees, investigation fees, and attorney fees; and (3
the determination of a defendant’s indigency in the courts within the district;
and

| IT IS FURTHER ORDERED that each municipal court shall
gsubmit any existing administrative plan or formulate and submit to the
Mevada Supreme Court for approval by May 1, 2008, an adminisirative plan
that excludes the trial judge or justice of the peace heaving the case and
provides for (1} the appeintment of trial counsel and appeliate counsel: (2

the approval of expert witness fees, investigation fees, and attorney fees; and

{3} the determination of & defendant’s indigency in each of their courts.

Peorformapce Standards

WHEEREAY, the paramount obligation of oriminsl defense
counsel in indigent defemse cases is to provide zeslous and quality
i representation at all stages of criminal proceedings, adhere to ethicsl norms,

and abide by the rules of the court; and

=200

WHEREAS, the performance standards  unsnimously
. recommended by the Commission provide guidelines that will promots
effective representation by appointed counsel;

| IT 15 HEREBY ORDERED that the performance standards
contained in Exhibit A to this order are fo be implemented effective April 1,
. 2008,
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Cageload Biandards

WHEREAS, the averapge caseload for attornevs in the Clazk

County Public Defender’s Office was 364 felony and gross misdemeanor cazes
in 2006, and the average cassload for attorneys in the Washoe County Public
Defender's Office was 327 felony and gross misdemeanors; and

| WHEREAS, the National Legal Aid and Defender Association
| has set the recommended caseload standard for sttorneys handling felony
i cases at 150 per abtorney)® and

_. WHEREAS, a3 majority of the Commission concludes that
caseloads in Clark Oounty and Washoe County substantislly exceed
recommended caseloads and that a caseload standard of no more than 192
felony and gross misdemenanors per attorney should be implemented: and
WHEREAS, by any reasonable standard, there is currently a
crisis in the size of the caseloads for public defenders in Clark Countyd and
Washoe County: and

WHEREAS, Nevada Buls of Professional Conduct 6.2¢a) provides g
that good cause existe for a lawyer to seek to avoid appointment to represent
a person where accepting the appointment is Bkelv to vesult in violation of
the Rules of Professional Conduct or other law; and

WHEREAS, Nevada Bules of Professional Conduet 1.1 and 1.8
require a lawyer to vefrain from taking on move cases than he or she can

competently and diligently handle; and

| "We note thaf, contrary to the statement in the Commission’s report,
the American Bar Association has not adopited the NLADA's standards,
| which have been in exiztence since 1973 without any material change.

Notwithstanding the sxcessive caseload for public defenders in Clark
| County, we nofe that the Clark County Commission added only a single
deputy public defender position in the most recent budgst.
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WHEREAS, the public defenders in Clark County and Washoe

County  have deferred advising the county commissioners of their

unavailability to accept appointments even if accepting further appoinbments
might compromise the ability of the public defenders to represent their
clients: and
WHEREAS, Clark Oounty and Washoe County reguested the
opportunity to perform and have agreed to fund a weighted caseload study
prior to the adoption of any uniform caseload standards; and
WHEREAE, the court believes such a study would benefit the
Mevada State Public Defender’s Office: and
| WHEREAS, the performance of a recognized weighted caseload

study roguires extensive timekeeping which will impose additional work on
the public defenders, further limiting the public dsfender’s ability io
represent indigent defendants in eriminal and juvenile delinguency casss:®
and

WHEREAS, the public defenders vecognize that the adoption of
uniform  caseload  standerds would rvequire a pericd of gradusl
implementation; accordingly,

'Y I8 HEBEBY ORDERED that the public defenders in Clark
County and Washoe County shall advise the county commissioners of their
respective counties when they are unavailable to accept further appointments
based on ethical considerations relating to the their ability to comply with the
performance standards contained in Exhibit A to this order and {o represent

their clients in agcordance with the Rules of Professional Conduct, and that

“The Nevada State Public Defender's Office already maintaing |

g tzmaheepmg records from which a weighted case study can be prepared for
| that office,
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the decision i advise the county commissioners of unavailability shall taks
into consideration any additional reguirements placed on the public
defenders’ offices in order to prepare & weighted caseload study; and

T IS FURTHER ORDERED that the Clark County Public
Defender and the Washoe (ounty Public defender shall sach perform
weighted caseload studies for their offices according 1o a recognized protoool
for both criminal and juvenile delinguency cases, teking into consideration
the approved performance standards, and submit the results to the Nevada
Supreme Court by July 15, 2008; and

% T I8 FUHTHEE ORDERED that the Nevada Biate Public

' Defender’'s Office shall perform 3 weighted caseload siudy accovding fo a

recognized protocol for both eriminal and juvenile delinguency cases, taking
into consideration the approved performance standards, and submit the
restlits bo the Nevada Supreme Court by duly 15, 20088 and

| IT IS FURTHER ORDERED that consideralion of the
implementation of caseload standards will be continued st & hearing o be
hald at 2:00 pon. on Friday, Sentember 5, 2008; and

| IT IS FURTHER OBDERED that the Administrative Office of

the Courts shall develop a method of retrieving uniform statistics regavding

the nature and guality of services io indigent defendants including, but not
necessarily imited to, demographic data regarding the age, sex, race and

- ethnicity of each defendant represented; and

ﬁ The Commission unamimously recommended  that  indigent
§3 defendants in all counties, sxcept Clark, Blko and Washos, be represented
P by the Nevada State Public Defender’s Office, which office should be
funded entirely by the siate gensral fund. The court has directed
supplemental briefing Dom the Nevada State Public Defender’s Gffice on
i this issue and will further consider the Commission’s recommendation on
| August 26, 2008,
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g

T I8 FURTHER OEDERED that s permanent statewide

commission for the oversight of indigent defenss ghall be sstablished and

appointed by the Nevada Supreme Uourt with the advice of the Indigent
Detense Commission.
Dated this W day of January, 2008,

L\
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MAUPIN, O, with whom CHERRY and SAITTA, 4., sgree, dissenting

! in part:

I agree with the majority with one exception. DBased upon my
OWD Bxperience as a prachicing lawyer and a former public defonder, I beliove
that any weighted caseload study will confivmm the validity of the
Commission's recommendations for the implementstion of caseload
standards. In my view, these standards should be adopted effective July 1,
;20087

¢ We concur

Closrsrs . s |

Cherry

| oo Members of the Indigent Defense Commission

| Kathy A, Hardcastle, Chief Judgs, Eighth Judicial Distriet
Charles d. Shovt, Cowrt Executive Officer |

Hon. Jerome M. Polaha, Chief Judgs

Howard W. Conyers, Washoe District Court Clerk

ALl Dhstrict Court Judges

Admanistrative Offics of the Courts

“En this, I suspect that the caseload standards may actually be foo
rigorous to satizsfy the Sixth Amendment to the United States Constitution.
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NEVADA INDIGENT DEFENEBE
STANDARDS OF PERFORMANCE

CAPITAL CASE BEPRESENTATION

Standard b The Defenss Tearn and Serviees of Bxperts in Canttal Unses

{a}

)

The Defense Team
The defense team should:
1. consist of no fewsr than $wo atinrneves qualified In accordance with

Mtandard 2, an investigator, and 2 mitigation specialist; and

e

contain ab lsast one member qualified by fraining and experience fo
sereen individualy for the pressncs of menial or peychelogical disorders
gr impairmenis,

BExpart and Ancillary Services

1. {lounsel should:

(A} securse the assistance of all expert, investigative, and other ancillary
professional services reasonably necessary or appropriate to provide
high-gualify legal representation af every stage of the procesdings;

{8} have the nght fto have such services provided by persons
independent of the government; and

{5 have the right {o protect the confidentiality of commurdeations with
the persons providing such services to ths aame extent as would
counsel paving such persons fom private funds.

Z. The sppoinding suthority should specifically snsure provision of such
services to private attornevs whose cllents are Snancially unable to afford

fherm.

Standard 2 Apnpointment, Hetention, and Bemoval of Defense Counsel

{a}

Sualifications of Defenge Counssl
. The appointing authority should develop and publish gqualification

standards for defensze counsel in capital cases, These standards should be

ADEKT 411 Exhibit A Page |
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{b

2

3.

construed and applisd in such 8 way as o further the overriding goal of

providing each client with high-guality legal representation.

In formulating gqualification standards, the appointing suthority should

enaure that every gtiorney representing & capital defendant has;

(&) obiained 8 Brense or permission o practice in the hurisdiction;

{8} demonziraied 2 commitment fo providing zealous advocacy and
high-guality legal representation in the defense of capital cases; and

{0y satisfed the training regquirsments set forth in Standard 3.

The appointing authority should snsure that the pool of defense atdorneys

as a whole 18 such that each capital defendant within the jurisdiction

veceives high-guality lsgal representation. Accordingly, the gualification
standards should ensure that the pool Includes sufficiend numbers of
attorneys who have demonstrated:

{4} substantial knowledge snd understanding of the relevant state,
federal, and inlernabionsl law, both procedural and substantive,
poverning capital ceses and skill in the management and conduct of
complex negotiations and liigationg

(B slall in legal resescch, analysia, and the drafting of litigation
documents;

{033 skall in oval advocacy;

{15} skill in the use of expert witnesses and famillavity with common
aveas of forensic investigation, including fingerprints, ballistics,
forengic pathology, and BNA svidence;

{3 shill in the investigation, preparafion, and presentation of svidence
bearing upon mental status;

{7 skill in the investigation, preparvation, and presentadion of
mitigating evidence; and

(G} skill in the clements of trial advocacy, such as jury selection, oross-

sxaminaiion of witnesses, and opening and closing stataments.

Workload

The appointing authority showld implement effectual mechanisms $0 ensure

that the workdead of sitornevs repressnding defendanta in death penalty

cases is maintained at a level that enablas counsel {o provide each clisnt with

ADKT 411 Exhibit A Page
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responsible for the care of small children. The $30 tee paid atter five days ot jury duty, while
more substantial, is still inadequate.

Although many states compensate jurors at a poor rate, those states that have
reviewed their jury compensation levels have recommended substantial increases. Leading
the increases are New York at $40 a day, and Colorado, Connecucut and Massachusetts at
$50 per day.** New Mexico pays the minimum wage of $5.15 per hour, making that jury fee
schedule one of the highest if jurors serve eight-hour days.?3

The Commission believes that $40 per day i1s the minimum amount for jury service
and the minimum amount that should be paid to a person sitting on a jury in Nevada.

To reduce the fiscal impact on the counties, payment should not begin unul a juror
has begun hearing the case or until after a prospective juror has spent two days at the court-
house without being selected, whichever occurs first. Jurors who are selected to serve on a
jury should recetve $40 per day, as should any prospective juror who must come to the
courthouse for more than two days for jury selection.

Because the $9 appearance compensation 1s mconsequential and the administrative
costs to disburse these checks are high, the Commission recommends that appearance
compensation be abolished.

This proposal’s financial impact on most counties is charted on the following page.
Whatever rate of jury compensation the Legislature sets, it would be wise to periodi-

cally review and adjust it. Any new legislation affecting juror compensation ought to include
a provision for regularly scheduled legislative review.

32 G. Thomas Munsterman, What Should furors be Paid?, 16 The Court Manager 2, 12,
i d,

34  Nevada Jury Improvement Commission
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TABLE 1
JURY FEES: Statistics and Projected Impact (1)

County Trials | Total Jury | Appearance | Fees Paid to | Projected | Projected | Projected
Fees Paid Fees Paid Selected Fees at $40| Savings (3) | Costs (4)
Jurors {2)

> |$223888 |
i $39,173
-q¢ ¢;3g%3§gf,1

$53,001

B

$16,293

Lo
P
L

“Eureka
Huz’ﬁiﬂ%
Lander
L- ngzﬁﬁ
Lyon
 Mineral |
o v :

wal Obda] O

A =
g
T
B

| $11073 “$7.117 | $3,955 | $10559 ””'$'5'1'4' T
_§627 432 L | ss20 | $w07 |
$7 563 , 59371 $1,408
_Pershing | 1 | $4787 | $1319 | 9466 | $1.244 | §543 |
Storey | $1,954 |  $768 "$1.039 $2,774 T $820
WhitePine | 10 | $7.705 | 34340 |  $3364 | $8981 | | "$1276
TOTALS | 426 | $677.191 $478 531 $189 849 | $506889 | $228.933 | $58,631

P

il O -

—

ML wa

TOTAL ESTIMATED SAVINGS - $170,302 (5

(1) All figures from fiscal year 2000-01, provided by court/county clerks

(2} Calculated by multiplying the “Fees Paid to Selected Jurors” by 2.67 to establish
the difference between the $15 per day currently paid and the $40 per day fee
recommended by the Jury Improvement Commission. The Commission also
recommends abolishing appearance fees (currently $9 per day until a summoned
citizen is seated on a jury or dismissed and sent home) for two days of the jury
selection process. While jurors are paid $30 per day after serving five days, the
$15 level was used to demonstrate the most adverse impact the proposed change
might have.

(3) The counties that are projected to realize savings in jury fees and the amounts
saved if the recommended increase in jury fees to $40 per day and abolition of
appearance fees for two days had been in effect.

(4) The counties that are projected to face additional costs in jury fees and the
amounts if the recommended increase in jury fees to $40 per day and abolition of
appearance fees for two days had been in effect.

(5) Total jury fees paid minus projected jury fees at $40
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STATISTICS ARE FOR BROAD COMPARISONS ONLY

The projected figures reflect what the cost and impact on counties would have
been had the Commission’s recommendations been in place during fiscal year 2000-
01. They are calculated at the highest |level possible to ensure there is no likelihood
of underestimating the impact. Specifically, the projection assumes all jurors in that
fiscal year were paid at the $15 per day rate when, in reality, a portion of the jurors
were compensated at the $30 per day rate because they served more than five days.
All jury fees are reflected, even though jurors’ compensation in civil trials is the
responsibility of the parties.

The figures in the statistical evaluation are offered for broad comparisons only
since there are many variables in the system, such as the number and length of trials,
number of alternate jurors, last minute settlements that result in summoned citizens
being sent home, number of jurors summoned and whether the trials are civil or
criminal.>® The greatest variable involves the number of jury trials held in rural judicial
districts. Although the number of trials in Clark and Washoe counties remained
relatively constant, the number of trials (and consequently the number of citizens
summoned to jury duty) can and do increase or decrease dramatically from year

to year.

Despite these variables and the projection of fiscal impact at the highest rate, it is
clear that adopting the Commission’s recommendations would have a minor negative
impact on about half the counties and cause a fiscal savings in the other half. While it
would have cost Washoe County a few thousand dollars had the recommended jury
fee reforms had been enacted, Clark County would have saved nearly a quarter of a
million dollars.

¥ Civil Trials have eight jurors plus alternates, if any, while criminal trials have 12 jurors plus alternates, if anv.

¥ See Table 3: Jurv and Mileage Fees: Projected Impact.

36 Nevada Jury improvement Commission
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TABLE 2
MILEAGE FEES: Statistics and Projected Impact

County

Mileage
Fees Paid
1

% of Jurors
From Beyond
_65 Miles (2)

% and Costs
For 65-mile
Jurors (3

- $181,710

.. ?%{g 9?$1215m .

Projected

Projected
Savings (5)

Projected
Costs (6)

Washoe (7) $24,458

-0-
“Carson Gity (8 | T

$24 458

352

T ——————

Churchill (7)

~ Douglas {7) - - T
$8,432 62% or $4,835

: $3.91_ _

Elko ,E

_0- 0

Eureka (9) - - -
TSR T 28% | B%or$i30 | %

" Humboldt |
-0- -0-

Lander (9) - .

$3,018 $2,578

1T 8% or $241

Lyon

$1,4”26 10%

1791% or $1,297 | $2.367 $041

Nye

8577 3% 2% or $11 $21 $556

Storey
: $3§§ :i% S 2{}% 03'}74 §135 §234 T ———

TOTALS $225,565 40%(10) or $36,491 $190,711 $1,637

1% (10)
$19.996

TOTAL ESTIMATED SAVINGS - $189,074

The actual mileage fees paid in fiscal year 2000-01.
Estimated percentage of those persons called to jury duty who must travel more than 65
miles one way.
Estimates by county officials of the percentages of mileage fees and corresponding dollar
amounts paid to citizens who traveled more than 65 miles one way in response to jury
SUMMOons.
Estimates of the amounts that would have been paid had the Commission recommenda-
tions been in place limiting mileage fees to citizens who must travel more than 65 miles
one way in response to jury summons; raising the rate to 36.5 cents per mile rather than
the current statutory rate of 20 cents per mile.
The estimated amount it would have saved had the recommendations been in place. This
does not include the administrative savings from not having to create and process mileage
checks or vouchers for citizens traveling less than 65 miles one way.
The estimated amount it would have cost had the recommendations been in place. This
does not reflect the administrative savings from not having to create and process mileage
checks or vouchers for citizens traveling less than 65 miles one way.
No jurors summoned from beyond 65 miles.
Carson City pays no mileage fees to citizens summoned to jury duty.
No jury triais were held in the county during fiscal year 2000-01.

} Average among counties that summon jurors from beyond 65 miles.

} Total fees paid in fiscal year 2000-01 minus projected fees.

(7)
(8)
(9)
(10
(11
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TABLE 3
JURY AND MILEAGE FEES: Projected Impact (1)

COMBINED TOTALS
County | Total Fees Paid | Projected Fees | Projected Savings | Projected Costs

81
$141,512

$126,797

"~ Churchill
:; S l

$14,091

“TOTALS , ,
(7 counties) (8 counties)

TOTAL ESTIMATED SAVINGS - $359,376 (7)
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(1) Figures from fiscal year 2000-01 or projections based on those figures.
Combmes jury fees and mileage fees reflected individually in Tables 1
and 2.

(2) Combined Jury and Mileage Fees paid dunng fiscal year 2000-01
(See: Tables 1 and 2.

(3) Projected Jury and Mileage Fees combined, had Commission recommen-
dations been in place to ncrease jury fees to 340 per day while einminating
appearance fees for two days and eliminating mileage fees for citizens
traveling less than 65 miles while increasing the mieage rate to 36.5 cents
per mile from the statutory rate of 20 cents per mile.

(4} Projected total savings to the mdicated counties that would have resulted
had Commuission recommendalions been in place

(5) Projected costs to the indicated counties that would have resulted had
Commission recommendations been in place.

(6) No tnals were held in the county dunng fiscal year 2000-01.

(7) Total fees paid in fiscal year 2000-01 minus projected fees.
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MILEAGE FEES

Currently, jurors receive mileage compensation at a rate of 20 cents per mile.

Since jury service is a duty of citizenship which necessarily imposes a burden
upon citzens, the Commission recommends that those summoned should not be
compensated for mileage unless long distance travel is involved. The Commission
recommends mileage compensation when a citizen summoned must travel more than
65 miles one way. This kind of extended travel is often necessary in rural countes
where the population is spread out over a vast area.

Provision for mileage compensation also ought to be made, without regard
to the distance involved, when the individuals summoned and selected are disadvan-
taged persons for whom the financial burden of transportation would constitute an
undue hardship.

The Commission also believes that when mileage is paid, the rate should be
the same as 1s paid to state employees: 36.5 cents per mile in 2002. This proposed
muleage tee increase would likely be more than offset by the elimination of mileage
tees for travel of less than 65 miles one way.

30 NRS 6.150(3). Carson City does not pay mueage expenses to jurors.
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Juror Com pen SAt1O11

RECOMMENDATIONS

NRS 6.150(1) should be amended to abolish the $9 per day appearance
fece for those summoned but not sclected,

NRS 6.150(2) should be amended to establishi a rate of $40 per day for
cach sworn juror for every day of service and for any prospectve juror af-
ter the second day of jury selection.

NRS 6.150(3) should be amended to abolish milcage fees except for travel
over 65 miles one way,

NRS 6.150(3) should be amended to pay jurors art the state employvece

compensation rate (currently 36.5 cents per mile).

Employers are encouraged to contnue paving therr eniployees while they
are serving on jury duaty,
Unitons are encouraged to bargain for wage compensation for their men-

bers during the tume they are serving as urors,

41
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FREQUENCY OF JURY SERVICE

The length of ime which passes between completion of jury service and eligi-
bility to again be summoned can vary widely because of the varying need for jurors in
the districts and the law of the State of Nevada. No legal limit is stated in Nevada law
for again summoning jurors selected by jury commissioners, but there is a one-year
limit on county commissioners again summoning jurors, unless there are not enough
suitable jurors available to serve.?? In the Second and Eighth Judicial Districts, jury
commissioners summon jurors, while this is done by the county commissioners in
districts with smaller populations.

NRS 6.070, enacted in 1885 and amended in 19193, restricts the county com-
missioners from summoning jurors more than once in the space of a year, unless there
are not enough other suitable jurors available; then and only then may a citizen be
summoned more than once 1n a single year.’¥ In contrast, NRS 6.045, which was
enacted in 1963, provides for a jury commissioner to select jurors in countes with
over one hundred thousand people.# NRS 6.090(3) provides that where a jury com-
missioner 1s selecung potenual jurors, the district judge may direct the selection of more
jurors when the district judge deems it necessary*!, but 1s silent as to the length of time
that must pass before a person who has served is again eligible for jury service.

Actual re-summons periods within Nevada’s judicial districts vary depending on
population size and the number of jury cases tried. In sparsely populated counties,
citizens are usually summoned for specific trials and may be immediately summoned
again if they are not seated as jurors.*? The Second and Eighth Judicial Districts
currently do not re-summon citizens for one and two years, respectively.

i7The board of commissioners shall not select the name of any person whose name was selected the
previous year ....0 NRS 6.070.

W NRS 6.045, 6.070. Id.

¥ NRS 6.070.

W NRS 6.045.

1 NRS 6.090(3).

#2 NRS 6.070 states that one may not be selected for service if they were selected the previous year,
“unless there be not enough other suitable jurors in the country to do the required jury duty.”

42  Nevada Jury Improvement Commission
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Jury service can cause significant personal and financial hardships for jurors.t?

In those rural jurisdicdons where jury cases arve tried trequently vet the populaton ot
those qualified to serve s small, the hardships associated with service are suttered more
tfrequently. To miumize these hardships, the Commission believes thar citizens should
not be summoned to pertorm jury service more frequently than once every two years
unless there are absolutely no other persons avatlable to summons. Addigonally, scate
courts should honor a juror’s service on a federal jury by treating those persons m the

same way that 1t exempts persons who have served on a state jury,

To the extent possible, the Commission also recommends that jury panels be
reduced to the muinmum number necessary for the selecton of ajury. While this
can be ditticule to predict, doing so wherever possible would reduce the number of

potential jurors summoned and assistin reducing the trequency ot summonses.
One-Dav/One-Trial

A common trend throughout the country is the one-dav/one-crial system
whereby citizens summoncd to court serve for one dav or, it scated as a juror or sull
chigible to be seated, serve only tor the duranon ot one trial ¥ While every district in
Nevada professes to use this system, the Comnussion was mtormed this s nocalwavs

truc i the Faghth Jucicml Diserict,

Ome-dav/one-trial systems have a number of advantages. Among these are
decreased hardships tor jurors because of the shortened terms of service, and the abihiey
to pernur a far greater number of cinzens from a broader cross-scection ot the jurisdic-
non’s populanon to participate i the jury process. A significant disadvantage 1s that
because more citizens are eycled through the jury sclection process, more admnistrative

CXPCNSe s cngcndcrcd.*“

It s important m that process that the mimmum number of prospectve jurors
he summonced to address a court’s requirements and that the courts strive for complete

utihzation of those summoncd. Ditterent jurisdicuons and orgamizatons have ditferenc

B\ hat 51'1<>ulxivlurm‘t« be Pardy, SUPrd noge 35,

Hosee Jury Troal Innovauons,

Gl Thomas Munsereman, Jury System Managenient 72 (19906,
o] d, e 71
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definitions of jury uulization. The Commission defines juror uulization as a juror
participating in the voir dire process, even if that is simply sitting in a courtroom with
other prospective jurors during the selection process. The Commission strongly
believes that a prospective juror’s time should be respected.

The Commission believes the one-day/one-trial system should remain the prac-
tice to the extent it is possible. Concurrently, Nevada District Courts should establish a
stated goal that all citizens summoned should have the opportunity to participate in
voir dire and the judicial process.

Frequency of Jury Service

RECOMMENDATIONS

1. Nevada citizens ideally should not be summoned for jury duty more
frequently than once every two years.

2. Citizens who have served on a federal jury within the preceding 12
months should be excused from jury duty in state court for the same
period they would have been had they served on a state court jury.

3. Jury panels should be comprised of the minimum number of citizens
necessary for the selection of a jury.

4. The one-day/one-trial system of jury management should be the practice
in every district to the extent it is possible.

5. NRS 6.045 should be amended to harmonize with NRS 6.070 so that
districts which utilize a jury commissioner are subject to the same one
year restriction on re-summonsing jurors as exists in other districts.

44 Nevada Jury Improvement Commission
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CITIZENS WHO ARE SUMMONED
FOR JURY DUTY,
BUT DO NOT RESPOND

Jury service is a rask that citizens are both obligated and privileged to pertorm.
[t a jury 1s to be truly representative of the population, a jury of peers, persons ot all
economic backgrounds and professions must serve. Nevada law permits the release
of jurors for undue hardship when truly difficult circumstances exist. Ordinary incon-
venlence because of missed work should not be a tactor when considering whether to
release potenual jurors for undue hardship. Jury commissioners are inundated with

requests from citizens who have been summoned asking to be excused trom jury duty.

Problems are described ranging from scheduled vacations, or the desire not to miss a
day of work to great hardships such as being the sole caregiver for an 1ll dependent or
having a young child and no available childcare.

Jurors should be instructed during the pre-voir dire presentation that only
extreme hardship 1ssues, not typical employment concerns, will be considered by the
court, This might prevent the avalanche of courtroom requests tor release from jury
based upon work excuses. Judges should be consistent among themselves about the
standards that should be applied in determining who should receive hardship releases.

Unfortunately, in additon to those who appear but attempt to avoid selection
by complaining about the personal inconvenience of jury duty, many others ignore the
summons for jury duty altogether. The rate of non-response is particularly high in the
Second Judicial District and appears to be on the rise.*” Potential jurors who fail to
appear, assuming they can avoid selection by tailing to appear, should be promptly
informed that their behavior 1s in violation of Nevada law. A tair and consistent
method should be in place to deal with those who tail to appear in response to the
jury summons to ensure that all citizens are treated equally.

47 Washoe County Jury Commissioner’s Otfice. The Jury Commissioner tound that up to 21.83% of
people summoned in 2000 did not respond, which is over double the amount ot non-respondents
reported tor 1995,
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Untoreseen circumstances, such as a misplaced summons or a miscalendared
appearance date, will occur and should be addressed non-puniuvely in any procedure.
The first instance of non-appearance may require nothing more than a postcard with
an instruction to call and reschedule the appearance date. However, courts should deal
appropriately with those summoned who fail to appear on more than one occasion.
Failure to appear is contempt of court and punishable by a fine of up to $500.4

The Commuission advocates a measure of justice for those citizens who rou-
tnely fail to respond when summoned. Citizens who willfully fail to appear could be
fined or assigned jury duty for a date certain, or both. Community service muight also
be considered as a way to educate miscreants about the importance of responding to a
summeons which is an order to appear. In the Second Judicial District, some who failed
to appear pursuant to a summons have been required sit in court for the duration ot a
jury trial. This punishment is not routine in the Second Judicial District, but reflects
the response chosen by a few of the judges in that district. Such a punishment is a
commendable response to a failure to appear, as it communicates to the public the
importance of the jury’s role in our judicial system. It is the responsibility of the court
or the chief judge to see that penalties for tailing to appear are uniformly and consis-
tently imposed. The Commission suggests that any fines imposed tor failing to appear
be used to pay for improvements to juror amenities.

A contempt proceeding for faillure to respond to a summons begins with an
order tor the wayward citizen to appear in court for a show cause hearing. The order
to appear and show cause must be signed by the judge and accompanied by an affi-
davit from the jury commissioner or clerk and a notice stating the time and place set for
the contempt hearing. The citizen must be served with these documents by the method
deemed most efficient for each districe, the civil division of the Sheritf’s Office, or by
certitied mail. The Commission recommends consistent application of this process.

The rate of non-appearances to jury summonses can be decreased through
public education. Programs designed to teach the importance of jury duty should be
introduced to children beginning in elementary school. Other techniques, such as a
court-sponsored “Juror Appreciation Day” and radio and television public service an-
nouncements, can be used to target adults.® New York has effectively used a publicity

S NRS 6.040.
¥ See generally Jury Tral Innovations, supra note 20, at 25-28.
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campaign including interviews and profiles of “celebrity jurors,” including Barbara
Walters and then-New York City Mayor Rudy Giuhani. Such campaigns demonstrate

that even the famous and influenual do their part for the jury system and do not always
“get out of it.”’50

Citizens Who Are Summoned for Jury Duty,
But Do Not Respond

RECOMMENDATIONS

. The courts should vigorously confront the problem of citizens failing to
respond to jury summons. The first approach should be to educate them
on the necessity of jury duty through a postcard re-notification.

. Citizens who habitually fail to respond should be subjected to contempt
proceedings and if held in contempt of court, a measure of justice should
be imposed.

. A computerized jury management system, discussed in the Use of Tech-
nology section, would assist in identifying non-respondents and
automatically sending follow-up notices.

. Fines imposed for failing to appear in response to a jury summons
should be used to pay for improvements to juror amenities. (See following
section)

* See Continuing Jury Reform in New York State, supra note 12, at 31.
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FACILITIES FOR JURORS

Often the only contact citizens have with the judicial system 1s as jurors. Jur;
duty can be an intmidating, daunung, tedious and boring experience. Jury tacilities
contribute to the impressions that a citizen forms of the judicial system and the trial
process. Furthermore, adequate faciliues are a tundamental requirement to lessen the
stress and discomfort and set the tone for a posituve and rewarding experience. Tho
summoned and those who are selected for jury service should be as comfortable as
possible while they pertorm their vital public service.

Jurors should have no unexpected or inappropriate contact with attorneys, liti-
gants, parties and witnesses. Facilities to accommodate jurors — jury assembly rooms,
juror lounges, deliberation rooms and restrooms — should be located near one an-
other to eliminate unwanted interactions between jurors by unauthonzed persons. It is
preferable to have separate assembly rooms and lounges, although limitations in exist-
ing courthouses may make this unfeasible.

When jurors arrive for their first day ot service, the check-in counter or a sign
indicating the location of check-in should be immediately visible to jurors. Clear
signage should also be available to indicate the location of the jury assembly room or
the locaton where jurors should be seated to await juror orientation and assignment
to a courtroom.

JURY ASSEMBLY ROOM

Those summoned should be made as comfortable as possible while they await
assignment or re-assignment to a courtroom. An area for viewing television should be
available, with a screen visible to a large audience. A separate room or area should be
available with current reading materials for those who prefer to read. Donations of
books are accepted in many districts, and jurors should be allowed to keep the books
they may have started to read. Courts have noted that jurors will often bring the book
back and donate additional books of their own. Signs explaining the book policy
should be posted. Games and puzzles are ideal items for the assembly room. A work
area 1s also helptul for jurors who may use laptops or need the space to do any work
they have brought with them.>! Beverages should be readily available. Vending
machines, a coffee maker and a microwave oven are also desirable amenities.

ot See generally Jury Toal Innovauons, supra note 20, at 48-49,
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JUROR LOUNGE

A separate, smailer lounpe adjacent to the assembly room is usctul tor jurors
whoare already assigned to a case. The lounge provides an arca away from parteipants
ur the tmals tor jurors 1o congregate during breaks and lonchume. This avea should be
turnshed with comtortable seating, reading materials and wbles tor pumes and puzzles,

b

Boverages and vendimg machines shonld be readibyv avatiable.

Telephones i a focation with some privacy should be avanlable so that jurors

ey address personal mareers that miughe artse durmge jury service.
DELIBERATION ROOMS

[e s imperanve to provide jurors wath che appropriate space for makimg, the
umportant decisions required ot them. Private and sceure rooms are necded when ies
tie tor jurors to deliberate and reach o verdict. The jury deliberation rooms should be
specitically assioned tor thins tuncuon, and should be irge cnough sojurars do nor fecl
crowded. They should be adequatch venalated, have beverages avaiable and o sl
retrigerator to accommaodate jurors wich spectal dictary requirements. A dv-crase
board mounted on the wall with wntig implements should be provided. Restrooms
should also be located in or near dhie dehberanon rooms. For securiny and privacy rea-

sons, the deliberanon rooms should not have windows,
RURAL FACILITIES

Many of Nevada's raral courthouses, constructed m the bare 1S00Gs and carly

F900s, are wocetullv inadequate tor the demands of today’s trials. > Separate jury assent
Ny roonis and }Lll‘()l‘ |(;Lm§_“c5 ATC NCCess>ary to prevent impmpcr contact benween jurur.\‘
and partes, witnesses and attornevs. Buom most of these rural courts, those “rooms”
or Mlounges™ otten consist of the hallway outside the courtroom. There simply s e
adequate space in these older butldings o adequately segregate the jurors during a triai.
bn these ugmg courthouses, restroom tactlities are usualiv very smadl, tew o nuwmber and
kel to be shared by jurors and the public; el paracipants and court empioyees. An
inabihity to keep the wial partcipants separated from the jury mcreases the possibilite ot

improper contact and the chances tor a nusteral,

= oace Romald M fimes, Temples ot Justice: Counry Courthouwses of Nevada {19945
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Inadequate jury deliberation rooms are also a problem. During a recent |
trial in Pioche, the county commission chambers were designated as the deliberation
room. When the jury arrived, they found the chambers occupied by a justice of the
peace holding traftfic court. The jury had to wait untl traffic court was concluded to
begin their deliberations.

Security issues also abound in these older facilities. For example, at the White
Pine County Courthouse, court sessions frequently involve maximum-security inmates
from Ely State Prison. Inadequate facilities to house and sately route prisoners to the
courtroom means law enforcement otficers toting shotguns or ritles must guard them
in semi-public areas. Some rural courthouses lack any prisoner holding facilities or
even metal detectors. Security for jurors and litigants must be a priority to pro-
vide basic safety for everyone and ensure the tair and orderly administration of justice.

In much of rural Nevada, the complexity and stress of juror work ts com-
pounded by poor facilities and other conditions jurors are forced to endure. Yet cases
to be resolved by juries in rural Nevada are as important as cases heard in the urban ar-
eas of Nevada. Rural juries deserve sate, comtfortable and friendly environments to
perform their difficult tasks. The issue of inadequate court facilides in rural Nevada is
of paramount importance and should be studied and addressed in a statewide effort to
provide adequate faciliues for all jurors in the state.

Facilities for Jurors

RECOMMENDATIONS

1. Adequate facilities for those called to jury duty must become a priority
for Nevada’s courts and counties.

2. When the opportunity arises to construct a new courthouse, it must be
planned with adequate facilities for jurors as a priority. Older court-
houses should be remodeled to provide adequate facilities for jurors.

3. Accommodations should be made in every county courthouse to separate
prospective jurors and jurors from participants in the trials, even if it re-
quires relocation of existing staff or implementation of construction
projects.
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4. Security in all courthouses and particularly in rural courthouses must
become a priority. Itis unconscionable to summon citizens to jury duty
and not provide safe and secure environments in which they will serve.

BAILIFFS -
THE COURT’S LINK TO THE JURY

A court bailiff’s functon is generally threefold: maintain a safe and secure
courtroom, provide llaison services between jurors and the court, and aid in ensuring
the courthouse itself is secure. Individuals reporting for jury service encounter a variety
of new experiences, some of which tend to be inumidating and confusing. Citizens
look to the bailifts for directon and support.

While most jurors find their interaction with the bailiffs a posiuve experience,
anecdotal information brought before the Commission indicated that problems exist in
some districts. There have been reports of negative attitudes and demeanor on the part
of some bailiffs in districts where the sheritf assigns ofticers to the courtroom duty.
The problems appear to be directly related to an administrative structure that does not
include the judicial system direcdy in the hiring, training, supervision and assignment of
bailiffs.

The bailiff is typically the first court representative a juror encounters and the
primary avenue of communication between the judge and the jury. A juror’s first im-
pression of the judicial system and the jury experience is formed, in great part, through
that mnital contact with the bailiff. A negative courtroom experience with a bailiff can
affect the trust and confidence a juror has in the court system as a whole and that
impression can affect others the juror communicates with after the trial’s conclusion.

It is clear from the tesumony received by the Commission that the vast majority
ot Nevada’s bailiffs are exceptional protessionals who treat the public with great respect
and courtesy. Where this is not the case, the root causes of the problem appear to be a
lack of formalized training and, in some situations, a court’s 1nability to exercise
adequate supervisory authority over the bailiffs.
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Nevada’s Peace Officer’s Standards and Training (POST) Committee estab-
lishes minimum training standards for peace officers, including bailiffs.> While this
training provides an excellent foundation for new peace officers, the training is not
bailiff-specific. Most bailiff training occurs “in-house,” without a statewide standardi-
zaton of procedures and protocols.

This lack of standardization 1s exacerbated in the Second Judicial Districe where
bailiffs are employed by and provided by the sheriff and are rotated on a biannual basis.
The rotation has even occurred mid-tnal. Jurors who look to bailiffs for direction can
suddenly find themselves dealing with a bailiff with whom they have no rapport and
who has little or no knowledge of courtroom procedures. Also, any benefits of on-the-
job training are lost as experienced bailiffs return to the shenff’s department for further
assignment. Similar situations occur in many rural junisdictions, where trials and court
hearings are less frequent and law enforcement officers are provided as bailiffs only
when needed.

The Commussion behieves bailiffs should be court employees. Judicial supervi-
sion of bailitfs has been difficult to enforce in the Second Judicial Districe, because
bailitfs are not court employees. At the same time, there must be a structure within

each district that utilizes a batliff’s tme to the fullest.

In the Fighth Judicial District, where bailiffs are court employees and members
of a judge’s individual staff, there is a history of supervisory lapses and underutilization
ot bailiffs. When daily court acuvites have concluded, some judges release their bailitfs
from any meaningful responsibilities. Some bailiffs conduct their own personal affairs
and some simply leave the courthouse. Morale problems occur when some baihfts are
reassigned to other duties in the courthouse, while others are not.

Some judges utilize their bailiffs for nontraditional duties, such as clerical work.
A few judges in Clark County permit their bailitfs to be utilized by court administrators
for general courthouse security. The Commussion believes that this should be the
preferred utilization of a bailiff’s time when court is not in session. With a new, larger
courthouse under construction in Clark County, it is imperative that all bailitfs be
available to secure the courthouse for the protection of the jurors and general public.

53 NRS 289.470 (defining judicial bailifts as category 1l peace officers).

52 Nevada Jury Improvement Commission

AA05841



BAILIFFS - The Court’s Link to the Jury

RECOMMENDATIONS

Standardized bailiff training should be implemented throughout the Dis-
trict Courts in Nevada to enhance the jury duty experience by ensuring
citizens are treated with the respect and courtesy they are due. Ideally
this training would be part of the requirements set forth in POST stan-
dards. If this is not possible, then a state-wide standardized “in-house”
training program should be developed and implemented throughout the
district courts. Training should include specific requirements and proto-
cols for interacting with jurors and emphasize the importance of jurors to
our legal system. Bailiffs should be required to complete annual training
after the completion of the initial training.

No peace officer should be permitted to work as a bailiff in the court sys-
tem without the successful completion of formalized bailiff training.

A bailiff manual — outlining procedures, protocols, and responsibilities ~
should be developed by the Administrative Office of the Courts for use
by each district court in the training and utilization of bailiffs.

To ensure qualified bailiffs, District Court administrators, with

the concurrence of the District Court judges, should hire, train, assign
and discipline all judicial bailiffs. Bailiffs not performing duties directed
by the judges to whom they are assigned should be assigned to court
administration for appropriate training or reassignment.

Standardized hiring procedures should be adopted. Minimum qualifica-
tions should be set by the judiciary to ensure the quality of new bailiffs.
Preference should be given to applicants who have POST certification
since this would provide the most experienced individuals.

To attract the most qualified bailiffs and to ensure the continued profes-
sionalism and high morale of bailiffs, a salary comparable to the salaries
of other state and local law enforcement officers should be paid.
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Suggested Training for Bailiffs

1. Interacuon with a jury
a. Acceptable conversations with a jury
b. Movement of a jury
c. Responsibilities During Jury Deliberations
2. Security/Media
a. Handling of defendants who are in custody
b. Courtroom security
c. Interaction with the news media
d. Extra measures in high profile/high security trials
3. Protection of Evidence
4. Courtroom Demeanor
a. Professional conduct during trial
b. Demeanor towards the defendant
c. Limiting inappropriate contact with defendants in custody
d. Keeping the public in the appropriate areas
5. Courthouse Saftety
a. Securing of weapons
b. Judicial protection and threat management
c. Gang threats
d. Judicial protection

Suggested Minimum Qualifications for Bailifts

1. All bailitfs should be minimally qualitied as Category 1 or II peace
| officers (certification per NR 289.550)
Bailiffs assigned to a jury duty should have basic jury training
Bailitts should be qualified to carry a weapon
Bailiffs must pass pre-employment drug testing
Bailiffs must be capable of performing minimum physical
requirements, those expected of law entorcement officers

SRS
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JUROR PROTECTION

Nauonal studies have indicated that jurors have varying degrees ot concern
tor thetr safety and privacy. Predominately, those concerns arise with juries hearing
criminal cases, although similar 1ssues may arise during the course ot high profile crvil
litigation. 5

These legitimate juror concerns must be balanced against the principle that
trials are open and public proceedings — a hallmark ot our judicial system since colonial
times. The use of anonymous juries mvites suspicion that jurors have been specially
selected tor certain cases, thereby detracting trom the appearance ot fairness that is
essential to public contidence 1n the system. The United States Supreme Court stated
thar there 1s a “community therapeutic value” served by open trials when oftenders are
called to account for their criminal conduct by a jury of their peers, tairly and openly
selected.” Any procedure that implies secrecy can frastrate this broad public interest.

The Commission theretore reattirms the importance of an open process ot jury
selecuon and rejects the concept of blanker anonynuty tor jurors. Nevertheless, judges
must not be dented the ability to adequately safeguard jurors i extraordinary cases.
Jurors should not be expected to torfeit all nghts of privacy by virtue of performing
therr civie duty.

The Commission believes that judges should have discrenion to empanel
ANONYIMOUS Juries only i extraordinary cases when there 18 substanual reason to believe
that jurors require protecton. For example, 1n the first trial ot Siaost Vanist on charges
he brutally murdered a University of Nevada-Reno police otticer, jurors were addressed
only by numbers in open court. The trial judge believed that this system would help the
jurors feel more at case 1 light of the shocking nature of the case and the publicity that
surrounded 1t. The jurors were thanktul tor the privacy and sccurity that the numbers

provided.

MoSee, ey, Mark Curniden, The Death of the Peremptory Challenge, 80 ABUAL L 02, 65 (1994)
(discussing 1 poll in the Adant Constitution finding that two-thirds of prospective jurors thought thar
questions during voir dire were too personal); Jan M. Spueth, Swearng With Crossed Fingers, 37 Anz.
Ay 38 (Jan. 2001 (describing varous studies of juror candor when answering vour dire questions).

Ao

* Richmond Newspapers v, Virginia, 448 LIS, 555, 570 {1980).
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Judges are encouraged to continue the common practice of instructing jurors
to notity the bailitf or the Court immediately 1t they receive any improper contacts or
intmidation during the trial or acts of retaliation thereafter. Jurors should be provided
with cards listing phone numbers of appropriate court personnel to notify in the event
ot inappropriate contact. Judges should instruct jurors that they may speak, or decline
to speak, about the case to third parties after the jury 1s released from service. In the
extraordinary case where there 1s a demonstrated need to protect a jury, the tral judge
may permit identification of jurors in open court only by badge number and may order
withholding information that would permit the location of a juror outside the court-
room, such as address, phone number, and employer information.

In cases where juror questionnaires are employed by order of the court, the
judge should decide any questions of distribution or redaction when taced with an
extraordinary case. The Second Judicial District Court issues an order to counsel with
every jury list, restricting dissemination of private juror information listed on question-
naires. The questionnaires are made available to counsel for the parties and their litiga-
tion teams, but not directly to criminal defendants, or to third parties. Violation of the
order subjects the violator to contempt sanctions.

The Commission believes that these sateguards should maintain the hallmark of
open, public trials, while providing protecuon in those extraordinary cases where there
1s a genuine risk to jurors’ satety.
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Juror Protection

RECOMMENDATIONS

Nevada’s courts must recognize the well-established principle that trials
should be open and public and that using anonymous juries invites  sus-
picion and detracts from the appearance of fairness that is essential to
public confidence in the jury system.

Judges should have the discretion to empanel anonymous juries only in
extraordinary cases to preserve the safety of the jurors and their families.

Anonymous juries should not be empanelled unless there is a reasonable

showing of evidence that the safety of jurors is at risk. The mere fact that
a trial may involve a notorious defendant or garner high publicity should

not be grounds to empanel an anonymous jury.

Judges should have the discretion in extraordinary cases to prevent the
identities of jurors or potential jurors from becoming public or being
provided to individuals who may use the information improperly.
Judicial training should be required to ensure judges apply the appropn-

ate standards when considering whether to empanel anonymous juries
or limit access to juror information.

a7
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MINI-OPENING STATEMENTS
and
JURY TUTORIALS

Members ot the Commission have observed that often a jury panel will include
individuals who acuvely try to avoid being selected. Generally, all jury panel members
experience some contusion as to why they have been summoned and how the jury will
be selected. Untortunately, the negaaviee of one or two vocal panel members can
intect the attitude of others on the panel, reducing the number of potential jurors
expressing a willingness to serve.

Benween the contusion inherent in the way jury selection generally proceeds in
Nevada and the reluctance ot some panel members to cooperate 1n the process, the
entire jury selection phase of a case can be chaote and ditticult. Otten, once a panel
understands something about the factual nature of the controversy, enthusiasm tor par-
ticipation grows. In cases which are parocularly technical or complicated by contested
scientific 1ssues, a panel’s understanding ot the tactual controversy may alleviate its
contusion and frustrauon and resulting neganvity towards jury service.

To address the contusion that jury panels experience at the commencement of
jury sclection, the Commission recommends that the trial courts adopt two innovaave
pracuces designed to improve the jury panel’s early understanding ot the case and the
issues the selected jurors will decide. The goal is to eliminate jury panelists’ contusion
and rcluctance o serve by providing enough pertunent mtormacon and guidance at the
very outset of the jury selection phase of the case. It jury panel members understand
the nature ot the controversy and it they are given a tew basic tools to aid their under-
standing ot the 1ssues in the case, their comfort level with the process and their inter-

estin the case and in serving on 1o will be enhanced.

The tirst proposal 1s to permit counsel to make a “mint-opening statement’”
betore any questoning of the panel commences. ™ Mini-opening statements should be
emploved in every jury trial to briefly introduce prospective jurors to the nature of the
case (whether 1t is civil or eriminal), the clanms and disputed tactual 1ssues involved, as

raee fury Tral innovauons, supra note 20, at 154-55.
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well as the major theories of the plaintff (or state) and the detense. The judge should
discuss the mini-opening statements with counsel prior to the trial and clarify the
limitations of brevity and non-argumentative provision of information. A tme limit
for each party would be helpful to prevent abuses, varying according to the complexity
of each case.’” Mini-opening statements by counsel are expected to produce more
meaningful juror responses in voir dire, and reduce the number of jurors seeking to be
excused from the case.>

The second proposal is to utilize “jury tutorials.” This device is meant to pro-
vide information to juries at the beginning of trials involving parucularly technical or
complicated issues.’® A jury tutorial 1s educational in nature and 1s likely not necessary
in all cases. For example, a tutorial may consist of a glossary of technical terms and
definitions, or a video presentation depicting a geographical location. A tutorial may be
appropriate in cases in which the likelihood of confusion on the part of the jury is en-
hanced by the predicted length of the proceedings, coupled with anticipated disputes
concerning highly technical or scientitic evidence which is complicated or difficult to
comprehend.

During the pretrial hearing in civil cases prior to the moton to confirm trial,
or calendar call in criminal cases, counsel for the parties should discuss with the judge
the likely length of trial and whether complicated or highly technical evidence will be
presented. The judge should consider the use of a tutorial at the request of one or both
ot the parties. The judge has discretion to approve a tutorial, even over the objection
of one or all of the parties. However, a clear record of the request and reasons for
granting it should be made part of the pretrial record. Prior to calling the jury, the
court and counsel will have determined the content of the tutorial and the manner of
presentation.

The tutorial would commonly precede the presentaton of evidence, although
in some circumstances 1t might precede jury selection. The judge would be expected to
instruct the jury or the panel at the ume the tutorial is presented, and again when the
jury 1s given instructions at the close of the evidence, that the tutorial is not evidence
in the case, just as juries are mnstructed that arguments of counsel are not evidence.

7 See Jurors: The Power of 12: Report of th : Court Comm. on Effecuve
Recommendagons 18 (Nov. 1994), available at htep://www.supreme.state.az.us/nav2/jury htm.
58 See Jury Innovavnon Pilot Study: Los Angeles Superior Court Innovation Comm. 2 (Nov. 1999).
# See Jury Trial Innovatons, supra note 20, at 105-06.
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In appropriate cases, with the concurrence of counsel and consent of the judge, the
tutorial may be presented immediately preceding the technical evidence.

Mini-opening statements and tutorials, properly utilized, will reduce juror frus-
traton and confusion. A jury that understands trom the beginning ot the case what the
case Involves, and what the jury is being asked to decide, will have much less ditficulty
tollowing the evidence as it is presented. In technical or complicated cases, a jury
which understands terminology or which has some appreciaton tor the physical attrib-
utes ot a disputed locaton (be 1t an ntersection or the layout of a construction site)
should be better able to understand the evidence as 1t is presented. A comfortable,
alert and informed jury should produce a caretully considered and reliable decision.

Mini-Opening Statements and Jury Tutorials

RECOMMENDATIONS

1. Mini-opening statements should be presented before voir dire begins in
every jury trial.

2. Jury tutorials should be utilized in appropriate jury trials, particularly
those involving technical or complicated issues.

INSTRUCTING JURORS
ON RELEVANT LAW
AT THE BEGINNING OF TRIAL

A common complaint from former jurors was that they did not know at the
outset of a trial what rules, laws and standards they would be asked to apply in delibera-
tion. During public hearings, tormer jurors said that they had no way of knowing what
evidence was important and should be the focus of their attention and what evidence
was incidental. A former juror complained that he noted certain testimony only to
learn when jury instructons were presented at the end of the trial that the evidence had
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been supertluous. He said that had he been told at the outset of the trial what was
required to prove the elements of the crime charged, he could have caretully tocused

on the critical witnesses and evidence. He likened it to playing a game and not knowing
the rules untl the end.

Based on his statements and similar complaints from other former jurors,
attorneys and judges, the Commission believes that jurors should be given instructions
on the law relevant to the case prior to opening statements in a trial. The instructons
should include definitions of legal and technical terms and the burdens of proot. To
render just and reliable verdicts, jurors must not only hear all the evidence, but know
the applicable legal standards.

Instructing on relevant law at the beginning of trial would give jurors the
context of what must be proven so they can better understand the evidence as it 1s
presented. Legal issues change with the ebb and tlow of testimony at a trial and the
instructions provided at the beginning of a trial will not be sufficient at the end. At the
end of a trial, the jury instructons provided at the beginning would be replaced with a
revised series of instructions that addresses all the legal 1ssues and evidence that arose
during the trial. Some instructions likely would be similar or identical to the early
instructions, but others would be new and case-specitic.

Standard “stock” instructions should be given in additon to “special” mstruc-
tons drafted and agreed to by the parties and reviewed by the court prior to jury
selection. Caution 1s appropriate in determining which “special” mstructions should
be given at the beginning of a case because the applicability of those instructions is
frequently dependent upon the evidence presented at trial.

It 1s not always necessary to provide the preliminary instructions in writing, but
it individual trial notebooks are provided to jurors (See Jury Notebooks section in this
report) the early instructions should be included 1n the notebooks. As with the trial
notebooks, if individual instructions are provided 1n writing, they should be returned and
maintained by the Court at the conclusion of each day’s proceedings.
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Instructing Jurors on Relevant Law
At the Beginning of Trial

RECOMMENDATIONS

Instructions on relevant law should be provided to jurors before opening
statements in trials.

In addition to instructions on trial procedure, the following instructions
should be given in every case:
a. Explanation of what constitutes evidence and definitions of direct
and circumstantial evidence
b. The role of expert witnesses

In criminal cases, instruction should include:
a. Definition of reasonable doubt
b. Any statutory definitions relevant to the trial
¢. Presumption of innocence
d. Any other “stock” instructions relevant to the trial.

In civil cases, instruction should include:
a. Definition of preponderance of evidence or other applicable
burden of proof
b. Use of testimony from deposition
¢. Any statutory definitions relevant to the trial
d. Any other “stock” instructions relevant to the trial.

Instructions that are given prior to the opening statements should be
revised if necessary and also given at the conclusion of the evidence as
part of the current instruction process.
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JURY NOTEBOOKS

The jury notebook 1s a device not commonly employed by the Nevada trial
courts. It is an innovation which the Commission believes will aid the jury in under-
standing, following and processing complex informaton and exhibits during trial. It
may not be economically teasible in every case to provide every juror with a three-ring
binder containing exhibits, photographs, admitted documentary evidence and legal
instructions. It 15, however, essenual that, in every case, every juror be provided with
suitable materials with which to take notes if the juror so wishes.

Detailed notebooks should be prepared and distributed to each juror in
appropriate cases where the judge, in the exercise of sound discretion, deems the use
of a notebook warranted by virtue of the case’s anucipated length, complexity and
technical ditficulty.

Nawonally and in Nevada as well, the practice of providing jurors in complex
cases with notebooks has proliterated in the last decade. Juror comprehension studies
by the American Bar Association during the 1980s revealed that “complex cases present
inherenty ditficult problems to the lay juror and challenge the ability of modern juries
to tultill their traditional role 1n complex liugauon.”® Many scholars and jurists agree
that, “to expect six or twelve individuals sitting on a jury to absorb weeks or months of
tesumony on an unfamiliar subject, retrieve it from memory, analyze it, and somehow
reach the correct decision 1s to adopt a method of decision-making fraught with
unreliabiligy.”o!

The notebook 1s one tool that can help jurors navigate through the contusion
of complex or technical litigation.

o Keith Broyles, ' e Courtroom into the Classroom: A Proposal tor Educaung the Lay Juror in
Complex Litigation C ases, 64 Geo. Wash. L. Rev. 714, 723 (1996 (recognizing that tools such as notetak-

ing and following along with written materials are essential to the classroom learning process and should

be incorporated into the jury trial).

61 Robert M. Parker, Sueamlining Complex Cases, 10 Rev. Litg. 547, 550 (1991); accord Broyles, supra

note 68, at 732 (jurors generally lack the same fact finding tools that are at the disposal of the courtin a

complex case, a problem which supports the argument that jurors are less competent fact finders than

judges).

64 Nevada Jury Improvement Commission

AA05853



Having notebooks and the ability to take notes may enhance a juror’s memory

and recall in a complex case, aiding the tace-finding tunction.*?

[T1he notebook 1s a tool tor enabling jurors to better understand che
case and the tnal process. By giving jurors this informauon at the be-
ginning ot the tral and collecting 1t 1n one source, which they can reter
back to as necessary, courts may help jurors to teel less inumidated by
their solemn surroundings, the expertise ot the judge and lawvers, and
their inexperience as jurors. Even low-tech juror notebooks would give
jurors greater famihariey wich therr task, which should in wrn lead to
greater juror contidence, and perhaps even assertivencss.©3

The judge exercises discretion as to what would be included in the jurors’ note-
book and so 1ts contents will vary with each case. Desirable content includes a lisung
ot the parties, lawyvers and witnesses, photographs (otten photographs of the witnesses),
relevant documents, a glossary of technical terms, the jury instructions, a scatung chart
tor the courtroom that identities the trial partcipants, definitons ot legal terms that are
likely to be used in the case and a trial schedule (partcularly it the judge and lawvers
already know of prior commitments that will shape the tnal schedule).

Additionally,

The contents of the jury notebook could change during trial depending
on the rulings of the court or the progression ot the case. Itis a simple
matter to call changes to the jury’s attenuon and even to exchange
pages. 1t jurors had notebooks, counsel could ask them during trial to
refer to an instruction or definition on a certain page or could direct a
witness” attention to similar instructions. Focusing the jury’s attenoon

~

“ Broyles, supra note 04, at 732-33; see also Anz, R Crame P16 & comment to 1995 amendment
fnoting that, “fn tnals of unusual durauon or mvolving complex issues, juror notebooks are a signiticant
aid o juror comprehension and recall of evidence. At a minimum, notebooks should contam: (1) a copy
ot the prelimmary jury instrucnons, (2) jurors’ notes, (3) wimnesses” names, photographs and/or biogra-
phics, (4} copies ot key documents and an index ot all exhibits, (5) a glossary of techmeal terms, and {6) a
copy ot the court’s final mstrucnons™).

crNancy S Marder, Junes and Technology: Fqupping jurors for the Twenty Pirse Century, 66 Brook. L.
Revo 1279 (2001); accord Jury Toal Innovadons, supra note 20, ar F1O (noung that juror notebooks assist

jurors to organize, understand and recall large amounts ot intormation durnng lengthy and complex trals).
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on such rules over a long period ot time reinforces the probability that
those rules will be followed during deliberation.**

In 1998, the American Bar Association adopted the Civil Tral Practice Stan-
dards “to standardize and promote the use of innovative trial techniques to enhance
juror comprehension.”®® One standard adopted by the ABA outines the rules for use
of juror notebooks. The standard dictates:

1.

Use & Contents.
In cases of approprate complexity, the court should distribute, or
permit the parties to distribute, to each juror idenucal notebooks,
which may include copies of:

A. The courts preliminary instructions

B. Selected exhibits that have been ruled admissible (or excerpts

thereot)
C. Supulations of the parties
D. Other material not subject to genuine dispute, which may

include:

a. Photographs of parties, witnesses, or exhibits

b. Curricula vitae of experts

c. Lists or seating charts idenutying attorneys and their
respective clients

d. A short statement of the parties’ claims and defenses

¢. Lists or indices of admitted exhibits

f.  Glossaries

g.  Chronologies or umelines

h. The court’s final instructions.

The notebooks should include paper for the jurors’ use in taking notes.

&+ Parker, supra note 65, at 550.

%5 A.B.A. Civid Trial Prac. Standards, SGO0O7 ALI-ABA 409, 418-20 (1998).
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2. Procedure.

A. The court should require counsel to confer on the contents ot
the notebooks before trial begins,

B. If counsel cannort agree, each party should be attorded the
opportunity to submir its proposal and to comment upon any
proposal submitted by another parry.

C. Use at Trial.

a. At the ume ot distribution, the court should mstruct the
jurors concerning the purpose and use of the notebooks.

b. During the course of trial, the court may permit the partes
to supplement the materials contained in the notebooks with
additional documents as they become relevant and after they
have been ruled admissible or otherwise approved by the
judge for inclusion.

¢. The court should require the jurors to sign their notebooks
and should collect them ar the end of each trial day vnul the
jury retires to deliberate. The notebooks should be available
to the jurors during deliberations. %

The comment section ot the Standard turther suggests that:

[}f notebooks are to be provided, they should be distributed ar or near
the outset of trial tor convenience of reterence throughout the proceed-
ings. Alternatively, the court may determine that distribution should
follow the introduction of some or all of the exhibirts or salient test-
mony. In either event, the court may permit the parties to supplement
the notebooks with additional materials thar the court rules admissible
or includable (e.g. instructions) later in the trial. Marerials that have not
been specitically approved by the judge may not be included in jury
notebooks. The court may suggest, or In appropriate cases, direct the
parties to prepare notebooks tor jurors. This should ordimarily be
resolved prior to trial.e?

oo [d,

o7 Id ar 421,
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Other states have also adopted similar protocols. For example, Arizona’s Rules
of Civil Procedure allow the court to authorize documents and exhibits to be included
in notebooks tor use by the jurors during trial to aid them in performing their duties.8
Jurors may also access their notebooks during recesses, discussions, and deliberations.®

Courts are only now beginning to recognize the numerous advantages
engendered by the use of jury notebooks. Nevada should join this movement.

Jury Notebooks

RECOMMENDATIONS

1. Nevada should adopt the ABA Civil Trial Practice Standard for Jury

Notebooks and encourage their use for all trials regardless of length
or complexity.

2. Jury Notebooks should be distributed to the jurors immediately prior
to the commencement of the trial and that counsel should be allowed
to update the Jury Notebooks with new and additional material
throughout the course of the trial.

3. Jury Notebooks and any supplementation thereto should be
distributed to the Jurors through the Bailiff.

o8 Ariz. R. Civ. P. 47(g).
@ Ariz. R. Civ. P. 39(d). See also Mo. R. Crim. P. 27.08.; N.H. Sup. Ct. R. 64-A.
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CLUSTERING SCIENTIFIC
AND TECHNICAL EVIDENCE
and
PERMITTING MINI-CLOSING
ARGUMENTS FOLLOWING THE
PRESENTATIONS

Jurors often tace the ditticult challenge of determiming the importance and
credibilicy ot expert testmony when wechnical or scienttic evidence 1s presented at trial,
Tesumony s presented to assist jurors m understanding specttic concepts and issucs.
Jurors generally have limited knowledge of such matceers, but expert testumony

can be ditticalt to comprehend because ot s intricate detail,

The rradimonal adversarial formar exacerbates the situanon because the plam-
itt’s case 1s presented s entrety betore the defense even has an opportunity to call
its witnesses. As aresule, o can be davs or even weeks between the tesumony from the
plamutt’s expert and the defense’s expert witness taking the stand to contradicr the tesu-
mony. It may be ditticult tor jurors to recall the plainuftf's expert tesumony e detail by
the e the defense wimess testties. It also can be ditticult tor jurors to give appropri-
ate weight o the testimony ot one expert without hearing the opposig view wichin a

helptully short umetrame,

The Comnussion believes that it jurors cannot casily understand scienutic,
cechnical or medical evidence that otten 1s ar the heart ot a case, they cannot render

an mtormed verdicr and justice will not be served.

The district courts should have the discrenon at tnal o consohdare the weehni-
cal and scienttic presentations ot both planutt and detense expert witnesses. Test-
mony trom plamntt’s experts should be tollowed immediarely by tesumony from the
defense’s experts on the same issue. This should assist the jury in berter understanding
complex issues. When evidence 1s presented i this manner, jurors are not required to

[carn new CONCCPLS O C()mprchcnd new 1deas tor a second nme.
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Additionally, the district courts should permit mini-closing arguments, immedi-
ately following the presentation of this evidence to the jury. Such arguments should be
limited to the technical or scientific 1ssues addressed by the expert testimony and
should only inform jurors of the relevance and importance of the evidence. Once these
arguments are completed, the trial should resume in its normal format. Clustering the
presentation of scientific, technical or medical testtmony should help the jury better
understand the contested issues the competing evidence is designed to illuminate,

Clustering complicated evidence should be considered in both complex civil
and criminal cases. While clustering expert testimony in criminal cases may be more
difficult, or even impossible, because of the presumption of innocence and a defen-
dant’s right to reserve his presentation of evidence untl the state rests, the Commission
believes that clustering ot evidence could be very beneticial in appropriate criminal
cases.

Scientitic and technical evidence need not be clustered if the trial 1s expected
to be of such short duration that the time gap between the plaintiff and defense expert
testimony 18 very brief. Nor does the testimony need to be clustered if it does not
represent the heart of the dispute, such as when the scientific or technical aspects
of the case are not primarily in dispute.

Judges should make determinations about these matters not based upon the
desires of the trial attorneys, but rather on a determination of what would best assist
jurors understand the evidence and issues.

Clustering Technical Evidence

RECOMMENDATIONS

1. Judges should have the discretion at trial to consolidate scientific, techni-
cal or medical expert testimony from plaintiff and defense experts at one
point in a trial to assist jurors in understanding the issues.
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2. Clustering expert testimony and evidence should be considered in both
civil and criminal cases, although recognizing that a defendant’s
constitutional rights may restrict its use in criminal cases.

3. Immediately following the presentation of clustered expert testimony,
attorneys should be permitted to make mini-closing arguments on the
issues addressed by the expert testimony before the normal trial format
1s resumed.

JURORS ASKING QUESTIONS

NOTE: This was the only sccuon thar resulraed oo mmorioe veport bang
fled. The nunorite repore tollows the Commussion’s recommendinions]

“Many courts have permitted the practice tor vears without tantare or objection
trom counsel.”™™ In a November 1999 study by the Los Angeles Superior Court, 1t was
observed that tor over 15 vears some courts have allowed jurors to ask questions.™
Among the advantages ot this procedure are alerting attornevs to arcas ot contusion,
helping jurors clanity and retan intormanon, and increasing juror satistaction with
service. Asking questions during the trial also provides an opportuntty for lawvers

to tmely respond.

In the Los Angeles Superior Court study, 92 percent ot the responding jurors
were very positive about being allowed to ask questions; 4 percent telr the procedure
was awkward and they had muxed feelings; 1 percent had negative responses and the

remaining 3 percent of jurors were neutral. 2

This Commission received comments from numerous artorneys at the Commis-

sion’s public hearings in Las Vegas and Reno. Many of those attorneys expressed con-
cern that jurors would disrupt procecdings by (1) asking too nuny questions, (2 asking

0 . " N . s
fury_Innovaton Pdot Study, supra note 62, 14 (Nov, [999),

ey

S 1dy Jurors: The Power of 12 supra nowe 61, at |8,
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questions the lawyers tactically want to avoid or, (3) becoming advocates for one

party or the other. A few judges indicated they are not in favor of the process because
they fear the questions would impede trial progress or that the process would be too
cumbersome.

Allowing jurors to ask questions, however, does not seem to produce the
negative eftects that opponents often fear.”? Studies of various trial courts nationwide
conclude that jurors generally do not ask inappropriate quesaons.™ The studies also
found that jurors do not become angry or embarrassed if their questions are not asked,
nor do they tend to advocate for one side or the other.”s

The risk of inappropriate questions is further avoided by requiring that ques-
tons be directed at factual issues already raised by counsel. Critics in Nevada also
expressed concern about improper juror questions, but under the directives of Flores
v. State,’ such questions should not be allowed. 1f jurors cannot communicate their
concerns through questions, attorneys run the risk that the issues will be resolved with-
out clarification helpful to the jury. The availability of questions alerts the trial attor-
neys to confusion on the part of jurors and permits the attorneys to devise a strategy to
respond. The history of juror questions in Nevada and Arizona has demonstrated that
the proposed concerns and tears of counsel have not matenalized.

In the natonal studies, attorneys who participated in trals with juror questons
reported that the questions did not interfere with their trial strategies or cause them to
lose command of the case.”” Attorneys also felt that juror questions did not prejudice
their clients, and a review of jury verdicts and other data suggests that indeed no
prejudice occurred.’™®

Proponents of the system who have experienced juror questions first hand in
trials said the process enhanced the trials and sometimes alerted lawyers to jurors’
concerns or the issues they deemed important.

" Larry Heuer & Steven, Increasing Juror Participation 1n Trials Through Note Taking and Queston Ask-
g, 79 Judicature 256, 258 (1996) fhereinafter Juror Partictpation).
4 1d. at 260.
7 1d,
6 114 Nev. 910, 912-13, 965 P.2d 901, 902-03 (1998).
B Iuror Partu:mancm ;L;p;a note 77, at 261; Larry Heuer & Steven Penrod, Juror Now Taking and Ques-
: , 18 Law & Hum. Behav. 121, 147 (1994) thereinafter Field Experiment].
8 Iumr Pamcxpat;ion, supra note 77, at 261,
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As Arizona cvil attorney Philip H. Grant wrote 11 a 1999 arucle:

Three years after Arizona jurors began asking questions, the lawyers
practicing in the state have found the process to be worthwhile and
rewarding. The jurors expressed their pleasure with the personal
involvement and the minor practical difficulties engendered have been
far outweighed with the satisfaction of those called to serve. 1 do not
believe that any of us would speak in favor of reversing our progress
and going back to the ‘good ole days’ of keeping the jurors out of the
lawyers” business. The sky has not fallen.™

Commussion member Don Campbell, a veteran trial attorney, explained how he
had been an opponent of juror questions and was apprehensive at learning a recent trial
would be held before a judge who routinely let jurors ask questions. Mr. Campbell,
however, said the experience changed his mind and has made him an advocate of juror
questions.

Following a criminal trial in summer 2002 in Las Vegas, during which jurors
were allowed to ask questions, the defense attorney wrote to the Commission to
endorse the process. The attorney stated 1n part:

I tound this procedure to have some very positive etfects on the course
of the trial. First, the jury seemed to pay close attention to each witness
and their answers since they would have an opportunity to add their
own questons. Second, any 1ssues missed by the attorneys and, hon-
estly areas the lawyers might be atraid to ask, can be inquired into by the
jurors, so they are not left hanging or wondering about any partcular
1issue. Third, with their involvement raised to this level, there 1s likely to
be tewer circumstances tor read-backs of tesumony. Lastly, the jurors
tend to ask good questions that will help attorneys understand how the
jury 1s teeling about the importance of some of the 1ssues.

[ believe that juror’s questions often get to the heart of the truth.

The Commission made a presentation to the State Bar of Nevada at the State
Bar Convention in June 2002, At the request of a district judge who opposes jurors
asking questions, an informal poll was conducted of all the attorneys 1n attendance

" Philip H. Grant, An Irreverent View ot Partiapatory Juries, Voir Dire vol. 6 at 10 (Spring 1999).
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about their preterence on the 1ssue of jurors asking questions. Nevada attorneys in
attendance overwhelmingly supported the use of juror questtons.

District judges in Nevada who allow jurors to ask questions said they believe
this procedure lets jurors become more imnvolved in the trial. Research demonstrates
that jurors pay greater attention to the evidence as it 1s presented, and are more likely
to remember it if they are allowed to ask questions.® Some juries ask more questions
than others, but the average number of juror questions 1s only about five per trial.?!
However, even jurors who ask few or no questions are very happy to have the
opportunity to do so0.52

Jurors who asked questions did not attach any extra significance to the ques-
tions they posed.®3 Jurors reported feeling more informed and better able to reach a
responsible verdict when questions were asked.® Furthermore, allowing juries to ask
questions can speed the deliberation process without introducing significant delays
at trial 5%

Procedurally, the Commission suggests that during opening comments the
court advise the jurors that they will be given the opportunity to submit written ques-
tions of any witness called to testify in the case. The jurors should further be instructed
that they are not encouraged to ask many questions because that 1s the primary respon-
sibility of counsel.8¢ The jurors should also be informed that they may ask questions
only after both lawyers have tinished questioning a witness. Finally, the jurors should
be advised that all questions from jurors must be factual in nature and designed to
clanify information already presented. Jurors must not place undue weight on the
responses to their questions.

It any juror has a question, it should be written and given to the bailiff, who
will give it to the judge. The judge and the attorneys should discuss the question at the

S Juror Pardcipation, supra note 77, at 261.

st 1d, at 259,

82 Id, at 260; Jury Innovaton Pilot Study, supra note 62, at 14

%3 _I_QL

% Hield Expeniment, supra note 81, at 142, 147-438,

85 See With Respect to the Jury: A Proposal for Jury Reform: Report of the Colorado Supreme Court

Comm, on the Effective_and Efficient Use of Juries 38 (Feb. 1997) available at http://www.courts.state.co.

us/supct/committees/ juryref/juryref.htm.
% For a sample jury instruction, se¢ Juror Participation, supra note 77, at 258,
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bench or outside the presence of the jury to determine if there 1s any objection. The

court reporter/recorder should report any objection and the judge should rule upon it
outside the presence of the jury, applying the same legal standards as if an attorney
asked the question. Arizona has successtully used a similar procedure since 1993.%

Jurors can better pertorm their duty in rendering a just and accurate verdict it
they are permitted to ask questions. A juror does not need to know the rules ot evi-
dence to ask a question. The judge determines the admissibility ot the evidence the
question seeks outside the presence ot the jury. With procedural sateguards 1n place,
the Commission believes that allowing jurors to ask questions will greatly improve
juror comprehension and involvement, without disrupting the proceedings or
prejudicing either party.

Jurors Asking Questions

RECOMMENDATIONS

1. The Nevada Supreme Court should amend the District Court
Rules to require that all district judges allow jurors to ask questions of
witnesses in all civil and criminal trials in accordance with the guidelines

specified by the Nevada Supreme Court in the case of Flores v. State, 114
Nev. 910, 965 P.2d 901 (1998).

2. The Nevada Supreme Court should create proposed District
Court Rule 26 to read as follows:

The court shall instruct jurors of their right to ask questions of all
witnesses in criminal and civil cases as follows:

A. All questions must be factual in nature and
designed to clarify information already presented

B. All questions asked must be submitted in writing

C. The court will determine the admissibility of

the questions outside the presence of the jury

¥ Jurors: The Power of 12, supra note 61, at |8
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D. Counsel will have the opportunity to object to
each question outside the presence of the jury

E. The court will instruct the jury that only
questions that are admissible in evidence will

be permissible

F. Counsel will be permitted to ask follow-up questions

G. Jurors will be admonished to not place any undue
weight on the answers to their questions

H. There shall be no questions by jurors of a criminal
defendant during the penalty phase following a
murder conviction

MINORITY REPORT

OPPOSITION
to
JURORS ASKING QUESTIONS

INOTE: The Jury Improvement Commiusston adopted rules allowing a
minority report if 4 of the 15 commissioners dissented on an issue,
This 1s the only issue that resulted in a minority report.|

Jurors should not question witnesses during trials.

The United States uses an adversary system in its trials. Attorneys are the
combatants, advocates for the parties. Judges decide issues of law and enforce the
rules of the cases. Jurors weigh the facts and evidence and determine who wins.

All counsel involved in a trial must be licensed by the State Bar, atter attending

at least three years of law school and passing a ngorous bar examination. That educa-
tion includes courses on evidence, civil and criminal procedure and Constitutional law,

All the training 1s necessary to properly prepare to act as counsel and question witnesses
during a trial.
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Because trials tmpact ltgants' property or trecdom — and sometimes involve

questtons of lite and death — the adversary system was tatlored to enhance the search
tor truth. When both stdes ot a dispure are grven cqual access to the tacts ot the case
and an cqual opportunity to make presentations to a jury, justice results.

Judges are not supposed to take sides and netther are jurors. Potental jurors
are questtoned betore trml and selected tor therr impartality. Those who are biased
are not sclected.

Permitting jurors to ask questons undermines the tundamental protections that
have been i place in our system tor decades. [t encourages jurors to express opintons,
which may indicate early in a case that one party s tavored over the other by the juror.
The questons may disclose that jurors have begun dectding the case, betore both sides
i the case have had the opportunity to present evidence. 1t also permits jurors to
communicate with the attorneys — through their questions — and let one side know
what evidence 1t s mussmg.

There are countrtes that do not use an adversary system m therr courts. Many
use inquisitortal systems, where the prosecution accuses a person, conducts a tull
imvestigation, and che person must prove his or her nnocence. Our F(mnding Fathers
dechned to impose such a system i rhe Unteed States, believing that the State was the
more powerful party 1in criminal courts, and theretore should be torced to prove guilt.

The Commussion does not recommend moving away trom the adversary
system, but the authors ot this mmority report believe that by allowmg jurors to ask
questtons the resule would be the same.

Durng public hearings, many attorneys argued voctferously agamse allowing ju-
rors to ask questons, cinnyg many of the concerns mn this mmory report. One attorney
told the Commisston he came to the public hearing to support the concept, but
changed his mind ateer hearmg the arguments of tellow lawyers.

fn the same way that we do not let the hometown tans make the calls i base-
ball, basketball or foothall games — with an obviously brased perspective - we should
not let the jurors become advocates 1n our courtrooms. That 1s the job ot the Tawyers,
Allowing jurors to ask questions during trials would permit them to become advocates,
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Our judicial system ensures that all litigants get their day in court, with a level
playing tield to present their strongest cases. Citizens must be confident the decisions
at the end were fairly obtained.

Trials are tar more complicated than baseball, basketball or football games. No
jury could have the training and experience of the attorneys to know which questons
are allowed, and which were not. Attorneys ask questons — or don’t ask questions —
for informational, legal or tactical purposes the jurors could not know. Evidence is
presented in a particular fashion to tell a story and educate the jurors about the relevant
facts and issues. Jurors should not assume that role, and allowing them to ask
questions would be to let them do just that.

About halt the states permit some questions to be presented by jurors. In the
past four years courts that have considered permirting jurors to question witnesses have
tended to preclude or restrict such questoning. Nevada is one of the only States that
wants to expand the pracuce.

Jury questions have the potential to present litigants with additional opportuni-
ties to fight on appeal. This is likely to make cases more expensive and time-
consuming. During a recent case in Massachusetts jurors asked nearly one hundred
questions. Clearly that case would have been completed more quickly without those
questions. Ohio recently decided not to permit questions. Texas has decided not to
permit questions in criminal cases.

Of course, not every case in which jurors ask questuons will be longer, more
expensive or present additional appeal opportunities. Attorneys who have won cases in
which jurors have asked questons obviously like the idea. There are attorneys who be-
lieve the questioning by jurors helped their cases. These generally are private attorneys
who get to pick their cases, passing on those that are the weakest. That luxury 1s not
available to attorneys who are appointed to represent people who cannot pay their own
attorney. Our system is not intended to, and should not, penalize the indigent.
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Trials are scarches tor the truth, within the rules. A contession trom a suspect
who was beaten 1s not admissible, and has not been tor many years in the United States.
Faidence obramed as the result of unauthorzed scarches 1s also nor adnussible ar a
trial.

The Bill of Rights grants more protections to htigants m crimimal courts than
anv other sigle group of people - the night to remain silent in the tace ot accusatons,
the night to speedy and public trial, the rnight to appear and detend, the right to the
assistance of counsel, the right to be free from unreasonable search and seizure, the
right to due process of taw, the right to equal protection, and the nght to be free trom
crucl and unusual punishments upon conviction. It was precisely because George
Washimgron, Benjamim Frankhn, Thomas Jetterson, James Madison and the others
mvolved i dratung our Consatuuon and Bill ot Rights had hved under a regume 1n
which these nghts were not given to the citizens thar they made sure the nghts were
written into our Constrution and Bill of Righrs.

It 1s the attornevs' job to ask the questions of the witmesses to educate the jury.
Fovenat jurors would enjoyv trials more, and they might, 1t given the chance to

partcipate, thar 1s not sutficient reason to risk weakening the rights thar have made
this Narion a two-century-old restament to Democracy.
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PROPOSED

URORS’ BILL
OF RIGHTS
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Nevada jurors are regularly asked to temporarily leave their safe, s
routine lives and make the toughest decisions any individuals could be asked to
In murder cases they are otten asked not only it the defendant 1s gullty or innocent,
whether that person should live or be executed for the crime. A juror’s decision often
determines whether a criminal detendant walks tree or spends years behind bars. In
civil cases, a juror’s decision involves thousands or millions of dollars in money or
property, altering tor good or bad the lives ot the litigants and their tamilies or
companies.

These are no small matters and the state and the courts realize that citizens who
serve on jurles are summoned involuntarily and serve for marginal compensation and at
a personal sacrifice. Our system of justice simply would not exist without jurors, yet
jurors often believe their tme 15 not respected and their sacrifice is not appreciated
fully. The primary complaint ot tormer jurors who testified to the Jury Improvement
Commission or completed the Commission’s questonnaire was that much of their time
was wasted as they waited to be sent for jury selection ot, once selected, tor trials to
begin each day.

The Commission knows that more sacrifices and more involvement by citizens
will be sought as the courts get busier and busier.

The Commission also believes that those called to jury duty have certain rights
that should be respected. Therefore, the Commission recommends that a Jurors’ Bill of
Rights be adopted by the Nevada Supreme Court to recognize the rights that those in-
volved in the court system — whether as administrators, attorneys, judges or court
statt — are expected to honor.

On the following pages is the recommended ..

Jurors’ Bill of Rights

— e i, SR —_ Y — e
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1. A juror’s time is precious. Delays in jury selection and the progress of
the trial should be avoided whenever possible and when delays are unavoidable, they
should be minimized.

2. Jurors have a right to be treated with courtesy and respect due officers
of the court, to be free from harassment and to be informed of their right to individually
choose whether to discuss a verdict with trial counsel or the media.

3. Jurors have the right to receive sincere attention to their physical
comfort and convenience as well as the ability to receive safe passage to and from
the courthouse.

4. Jurors should be reasonably compensated for their service.

5. Jurors should have the opportunity to reasonably provide information
about their previously scheduled commitments after the court issues the summons
for jury duty, but before the panel is expected to report, and the courts should make
every effort to accommodate the jurors’ and prospective jurors’ needs.

6. Jurors have the right to be randomly selected from the broadest
possible compiled list of qualified citizens. No one should be excluded from jury
service on the basis of race, sex, religion, physical disability, profession or country

of origin.

7. Jurors have the right to be instructed on the law in plain and
understandable language.

8. Jurors have the right to a venue to express their concerns, air complaints
and make recommendations regarding their experience and treatment as jurors. For
this purpose, judges are encouraged either to meet with the jury after the trial has been
concluded, if circumstances permit, or to correspond with jurors and survey them
regarding their satisfaction with the process and their suggestions for improvement.

9. Jurors have the right to ask questions of witnesses in trials pursuant to
limitations of the law.

1u. Jurors have the right to take notes in both civil and criminal trials.
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RURAL ISSUES

While most of the i1ssues considered by the Commission address concerns
common to all courts and jury systems across Nevada, regardless of locale, the imple-
mentaton ot some recommendations will necessarily be aftected by the trial venue.

Nevada’s nine judicial districts are widely diverse. Two districts, the Second
and the Fighth, encompass large urban populations. Both, however, include sparsely
populated rural communities. The First, because it includes Carson City, receives a
disproportionately larger share ot public interest lawsuits against or on behalt of the
state. In the Seventh Judicial District, the judges hear a great deal of prisoner liugation
because the maximum sccurity prison 1s situated in White Pine County. Douglas
County, scat ot the Ninth Judicial District, despite great population increases in the
Minden-Gardnerville area, tries relagvely tew jury trials. When a jury trial goes torward,
however, some members ot the panel must travel substanual distances to attend.

Many of Nevada’s rural counties have, since their beginnings, been dependent
upon the mining industry to sustain their cconomies. The recent decline of the mining
industry in these rural countes has resulted 1n the loss of population in several districts.
This, 1n turn, means a loss of ancillary business and a concomitant, substanual loss 1n
tax base and revenue. Rural economies have been devastated, with local governments
struggling to provide even basic governmental services. Humboldt, Lander, Lincoln,
Mineral, Nye, Pershing and White Pine counties (and this 1s not meant to be an
exclusive list) have experienced significant declines in their local economies over the

past scveral years.

These economic woes attect tunding tor the rural courts, in addition to all
other aspects of government. Providing basic services for jurors, and the court system
itselt, presents a signiticant challenge for many rural communiues. Instituting jury
improvements 1s a greater challenge in these communities because of the financial
constraints, gecographical distances involved and relauvely small pool trom which jury
panels are summoned.

In mvestgating the unique problems ot the rural counties, the Commission
intormally surveved the rural judges and court statfs. The Commussion also recerved
testimony during public hearings trom representauves ot rural counues, who explained
the adverse impact that statewide implementation of jury retorms could have on therr

Nevada Jury improvement Commission 83

AA05872



communities and court systems. The Commission acknowledges and shares these
concerns and believes that any recommendations that are implemented on a statewide
basis must be tatlored to address the special needs of the rural communites to mini-
mize any potential adverse etfects on those areas and to advance the cause of justice
in all commuruties in this state.

Some of Nevada’s sparsely populated counties face their own special concerns
with regard to jury reform. For example, tor many citizens in the rural counues, the
time between jury service may be shorter than one year. NRS 6.07088 provides for a
statutorily recommended one-year period between times served on a jury. The statute
does provide an exception permitting the summonsing of persons who have already
served once in the past year if not enough suitable jurors are otherwise available. This
frequent call to jury service could be reduced through the elimination of automatic
occupational exempuons and constant effort to keep the list ot citizens qualified tor
jury duty as up to date and broad as possible.®

Rural Issues

RECOMMENDATIONS

In large part, rural issues revolve around a lack of funding. Rural econo-
mies suffer as each mine closes, and populations decline. Critical needs for
courts must be identified, and a statewide strategy must be developed to address
and fund these needs. The State Judicial Council and the newly formed
Commission on Rural Courts should aggressively explore these issues and
report their findings and proposals.

88 NRS 6.070 (statung that a juror selected the prior year may not be selected again

“unless there be not enough other suitable jurors™).

8 The resourcefulness of the dedicated public servants of the rural coundes is exemplified by DeAnn
Sini, Esmeralda County Clerk-Treasurer. An interview with Ms. Siri revealed the following: There are
558 registered voters in the county of 970 residents. To develop a jury pool, Ms. Sirt uses the registered
voter list, various utihity lists, local telephone books and any other sources at her disposal. In addidon, if
she knows of anyone who is eligible and not on the jury pool list, she will add the name.
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ASPIRATIONAL GOALS

The Commission has made many recommendatons that can be implemented

i the nexr few vears to considerably improve the jury system in the State of Nevada.
However, a tew other ideas the Commission explored in its study have real merit or
may warrant turther study, but do not seem feasible to implement at this tume. These
recommendations are made as long term goals that should be kept in mind for the

future.
Day Care

several judictal systems provide day care services tor the children ot citzens
summoned for jury dury. This permits many people to serve when they could not
otherwise. The advantage 1s not only thar a person can partcipate in the jury process,
bur it broadens the spectrum ot those partcipating in the jury process. Lack ot day
care can restrict those prospective jurors who are young and of limited economic

means.

In 1996, the Calitorma Blue Ribbon Commission on Jury System Improvement
recommended that a special child care program be putin place to meert the needs ot
citizens called to jury duty. In doing this, the Commussion observed that: “In some
countics, 60" of the hardship excuses involve lack of child care. The Commission
believes thar reasonable child care options must be made available to jurors.”™

In carly 2002, the Ninth Judicial Circutt Court of Florida announced that it had
opened a dav care tactlity for children of jurors. The faciliey 1s run by a licensed, non-
protit organizaton and provides irs services on-site. “The Judges want jury service to
e avatlable to all members of the community,” stated Judge Antoinette Plogstedr, who
chairs the Jury Innovations Commirttee. “Now parents (with young children) can

exercise therr right to serve on a jury.”

The Comnussion well understands that the cost ot establishing dayv care tor the
children of cinzens participatng in the jury system is substanual and would require the

" Final Repore: Calitornia Blue Ribbon Commission on Jury System_bmprovement 26 (1990,
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acquisition of necessary space in or near Nevada’s courthouses. Given the ught finan-
cial budgets in the counties and the state at this time, it is extremely doubtful that this
service to assist jurors can be implemented in the near future. But we do hope that this
proposal will be kept in mind and its implementation considered when funding
becomes feasible.

Understandable Jury Instructions

Jury instructions should be in clear, plain, understandable language. A key com-
ponent of our jury system is the written jury instructions given by the district judge to
the jurors at the conclusion of the trial. Virtually every jury study has not only empha-
sized the importance of the instructions, but has recommended that additional efforts
be made to recast them in ordinary English that is understandable to the laymen.

Nevada has made several attempts to revise the standard jury instructions to
make them more understandable, and at the present tme two committees are rewriting
the criminal jury instructions to accomplish this goal.”' After these efforts are com-
pleted, the Nevada Supreme Court should assess what additonal work is necessary to
make all civil and criminal jury instructions clear and understandable to the layman
and take the necessary action to accomplish this goal.

Public Education

Once the majority of the recommendations are implemented, the Commission
recommends that a broad based educational program be imidated throughout Nevada
to emphasize the improvements in the system. The educational program, through the
media and other avenues, should emphasize specitically that everyone is now participat-
ing, that the system is more juror-friendly and that every step has been taken to make
sure that a juror’s time is not wasted. The media campaign should also state that it is
now easier to fulfill a citizen’s duty to perform jury duty and the importance of jury
service to our democratic system.

"The Crminal Jury Instruction Revision Committee 1n the Eighth Judicial Distriet Court 1s chaired by
District Judge Sally L. Lochrer, and Justice Myron E. Leavirt 1s the Supreme Court’s representative on this
commirtee. The Second Judicial District Court is also revising its criminal jury mnstructions in an etfort
headed by District Judge James W. Hardesty. Both reports are expected to be made public in the near future.

86 Newvada Jury Improvement Commission

AA05875



The Commission has mentioned the educatonal campaign launched by the

New York judiciary in 1996 and that it would be a good example to tollow n structur-
ing such a future effort in Nevada. New York mstituted a statewide juror appreciation
week every November primartly to thank jurors.”? Pittsburgh, Pennsylvania, and
Duluth, Minnesota, also made major cttorts to improve citizen education about jury
service. These included a Jury Appreciation Month or Week, distributing bumper
stickers, free bus passes to jurors, and other creative programs to both inform citizens
and show appreciation to jurors.”

Mandatory Employer Compensation

In several states, employers are required by law to compensate their emplovees
who are summoned to jury duey,”

While requiring employers in Nevada to provide hmited compensation to
cmplovees called to jury duty is a revolutionary concept, it is something that should be
constdered by the Legislature at some point. - We commend those emplovers who
continue to pay their emplovees who serve on juries and hope that all employers would
adopt the practice in the future.  In this way, emplovers can help ensure that juries are
comprised of competent and committed individuals. Tt can also be argued that this is
in the emplover’s interest since lawsuits and litigation have become an ievitable part

ot busmess ownership.

Should this concept ever be adopted, the Commission does not endorse
requiring full compensation for an emplovee whose absence already 1s hkelv to have an
adverse tiscal impact on the emplover. The Commission does not believe it would be
an undue burden on an emplover with 10 or more emplovees to provide compensation
at the statutory level of $40 per day tor the first three davs an emplovee serves on jury
dury — a total ot $120. That would allow the emplovers to support their emplovecs,
tulfill an element of civie responsibility and ease the burden on the court svstem. The

HConnnumg Jury Reform i New York State, supra note 12,

" Jury Toal Innovanons, supra note 20, ar 26-27.

District of Columbia; Emplovers (with 10+ emplovees) pay regular salony tor 5 davs, Colorado; Bmploy-
crs pay statntory 350 per day jury tee for 3 days, Connecocut; mplovers poyv starorory S50y fee tor 5
Jdavs, Massachuscerrs; Fmplovers pay statutory 850 jury fee for 3 days,

New York; Emplovers (with 10+ emplovees) pay statutory 340 jory fee tor 3 dovs
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court system would pay the jury fees for the remainder of the ume a citizen serves on
a jury, and pay jury fees from the beginning for jurors who are unemployed or whose
employers would not be required to contribute.

Yoir Dire Process

Several jury study reports have commented on the voir dire process, the proce-
dure where the judge and attorneys ask the prospective jurors questions to determine if
they are qualitied to serve. The Commission has refrained from making an in-depth
review of this process because we do not perceive it to be a part ot Nevada jury trials
where major problems are occurring, and it would have been a major additional analysis
that could have detracted from the Commission’s remaining inquiries.

Voir dire 1s done to answer two fundamental questions - can the prospective
juror physically and mentally serve as a juror, and does he or she have any prejudices or
life experiences which would make that person unable to serve as a fair and imparual
juror? Nevada’s district judges have held the inquiry to those matters, and the Commis-
sion does not see long and protracted voir dire in Nevada as exists in several other
states.

But because the voir dire process is vital to the jury process and our justice
system, a complete review of it may be warranted in the future. This would be particu-
larly so if the Nevada district judges began permitting long and protracted voir dire
examination by attorneys. At the present time, we do not believe the voir dire process
in Nevada is in need of any major revision.
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The Jury Improvement Commission believes the retorms and inno-
vations advocated in this report can signiticantly improve the experiences
ot citizens who serve on our juries and positively impact the verdicts that
result,

These recommendations, it adopted, would allow the courts to
better serve justice. Jurors, drawn from a large and diverse pool, would be
better intormed, more actively involved in the trial process and more
attentive.

The Commission took mto consideration the eftects its recom-
mendations might have on judges, lawvers, court staffs and county govern-
ments that fund the courts. There is no doubt that implementing the
recommendations would entail additional effort and ttime by courtroom
protessionals and, in some cases, 2 commitment of more resources by
governments.

But the mission of the Commission was to recommend reforms in
the jury system that would expand the ways jurors are selected, improve
the way they are treated and enhance the ability of jurors to understand the
evidence and tollow the proceedings. The citizens ot the State of Nevada
deserve no less.

The Jury Improvement Commission urges the Nevada Supreme

Court, the local courts and the Nevada Legislature to enact these recom-
mendations for the benetit of our citizens and justice in Nevada.
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Clark County Jury Management System

The Nevada Supreme Court Jury Improvement Commission commends the Eighth Judicial
District Court for its use of technology to improve the jury management system in Clark County — one
of the nation’s fastest growing areas and home to two-thirds of Nevada’s population. By committing
the resources for a sophisticated jury management system, Clatk County not only improves efficiency in
the courts, but also eases the burden on citizens called to jury duty.

Over 230,000 residents are summoned each year for jury duty and calls to the Jury Commissioner
at the Eighth Judicial District Court can exceed 1,500 per day. There simply 1s no way court employees
can handle the great volume of calls without keeping citizens waiting for long periods of time. This is
neither fair to the citizens nor efficient for the court.

By implementing a state-of-the-art computerized system with integrated voice response, those
with questions about jury service or who simply want to confirm or reschedule their jury duty can obtain
responses quickly and efficiently. The Eighth Judicial District Court has shown what can be accomplished
to best serve the citizens and the courts.

Washoe County Jury Trial Innovations

The Nevada Supreme Court Jury Improvement Commission commends the Second Judicial
District Court for taking steps to respect and maximize a juror’s time by implementing a meaningful
overtlow trial system that works because of the dedication and cooperation of the District Court judges.

The Second Judicial District Court imtiated a “no bump” trial policy that allows virtually every
case to be resolved through settlement or trial by the designated trial date. If a judge has two cases ready
to proceed to trial on a particular date, another judge in the district, who has no trials proceeding,
voluntarily takes the second trial. The Commission believes such dedication in a large judicial district
1s worthy of recognition.

Rural County District Courts

District Courts in Nevada’s rural counties have few resources to initiate innovative jury reform.
The limitations of court facilities often constructed a century ago make jury management alone a difficult
task, yet testimony to the Jury Improvement Commission indicated the courts routinely go out of their
way to accommodate citizens called to jury duty. Some judges go so far as to utilize their personal
chambers to sequester jurors away from attorneys and defendants. Courts also regularly make special
accommodations for jurors who have to travel long distances in sometimes difficult weather conditions
to pertorm their civic duty. The Jury Improvement Commission commends the rural county District
Courts for their dedication and sacrifice.

90 Mevada Jury Improvement Commission
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VICTOR MAXIMILLIAN JIMENEZ J Case No. C7794% & 77955
aka VICTOR DINO JIMERE? ) Department No., I
) Docket Neo. 3¢
Defendant. %

BEFUORE THE HONORABLE J. CHARLES THOMPSON, DISTRICT JUDEE
RECORDER'S TRANSCRIPT RE:
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Special Reporter Transcriber
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FB-WGC  Document 25-3  Filed 08/30/11 Page 25 of 49

themsslves as Frank and Lydiz Jimensz, did they ralate to vou
that thay were extresmaly afraid to come to the courthouss becauss

j1af threats against them?

A Ne thay did net.

Q Did they .... did they tell wvou that they had been |

threatanad ...
A 7 Ho.
4, With bodily harm at any time?

A Mo,

4, Do you kumow 1f they have baen the wvwictims of any

vinlence in the last day or two

A Mo I don’s.

g Be you know veason why they are not prasent?
& No.

Q In court?

MR. FIPKINS: ©Pass the witnass, your Honor.
MR. HARMON: 1T have no further guestions.
THE COURT: Thank yvou for being & witness.

TERRY C0QK -

! having bgen called as a witness by the Plaintiff, was duly sworn

and testified as follows:

DIRECT ERAMINATION

BY MR. HARMON:

0 Will you state your name plesasel?
A Terry L. Cosk
Q Spell your last name.
-5 44~
2
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& Com T3~
G Mr. Cook, what is your business or profession?
A I'm a Criminalist I1 assigned to the sarclogy unit with

Las Vegas Metropolitan Police Department laboratery, Las Vegas, .
Mevada.
Q What exactly is a Criminalist I17

4 A criminalist is 2 general tetm applying te =somacns

|with & specialized background or training ~~ uh -~ that analysis

evidence. Uk -~ two denctes three or more experience doing this.
My ares of espertise, specifically, is that of serology and
that's the identification of body fluids.

Q Uh -~ will you explain to us brisfly the maturs and
sxtent of your formal training and experience in yvour Field of

A Yax sir. I have a bachelors degres in chamistry,
avarded from Washburn Undiversity inm the wvear 197%. Buring the |
academic year of 1979 to 1980, I held the position of assistant
instructeor, temporary, with the chemistry dapariment at Hent
State Univarsity, My duties thers were itz instruct in the

freshman chamistyy laberatories, and to work on the symthetic |

j{ fuel chemistry projest. The team with which I was werking

disbanded after the ncademic year of 1280, and I was -- uh == |

given a temporary position: as a toxicologist with the Departmant

| of Health and Envivenment locatsd sut of Topska, Kansas. This

wis a temporary position approximately pine months in length. In

| January, 1981, I was asked to apply for a Criminalist positicn

.54 5=
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Case 3:11-cv-00104s

Tllat the Kansas Bureau of investigation laboratory anmd 1 was

2: awarded that position. It was at the Kamsas Bureay af

E3

5-”Invastigatimn in which I went uh -= 2 year of intansive rraining

41 in the field of serology speciffcally. T worked as g serplogist
3 for Kansas for approximately two years. I cams te the
8| Metropolitan Police Department March 6th of 1983 and have worked
?. a% a gerolegist since that time. T hava additionally attendad

g_ the F.B.T. Advancad Electrophoresis School «~ gh ~= bischemical |

g methods «lass. This was twe weeks in lepgth and it wasg -~ uh ~~
W sn Juns of 194%, I have additionally attended the Advanced
11 Electrophoresis  School at the Serological Research Institute
1d located in Emervville, Califormia, and that was in uk March of

124 198,

14 : ~ o o ; :
| @ Mr. Cook in copmection with vyour duties, have you had
| ooeasion from time to time to gualify as an expart in courts of
161 1aw?
17 | & Yes 1 do =zir.
18 - | . . | |
‘ g Ph -~ 43 this a3 =~ uh =~ g criminalist with a
19} specialty in the field of serology?
20 .
& h -~ often sir.
E} . al : ; . » > s ’
8] Can you tell us about how many times you have qualified
224 . ,
““1l in that fashion and in what jurisdiction?
3 . . , .
& In the Justice and District courts in both Xansas and
244y - . .
Nevada... in excess of sixty times T would imagineg, including
- £ | _
this court on rumersus oecasions.
yak - e e . .
G Over how many vears, siz?
7 e
| 5848~
R
4
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i & Over six

2 Q In, in Janusry and February, 1987, were you assigned as
31l & Criminalist II ~~yhe- to the Criminalistics Buveau of the lLas
4{| Vegas Metropolitan Police Depavtmant?

3 A I was,

& 8] Uh == during that periocd of iim&x did vyou have

N

submitted from the MNorth Las Vegaz Police Depavtmant,

Bl specifically by Detective Scroggin, & number of articles of
9l clothing?

1 &  Yes sir.

i1 4] Uh ~=- will you tell us what articles of clothing wevre
121! subnitted by Detectivae Scroggin?

13 A Initially, they consisted of a ~~ uh ~~ blue and whits
144l shirr, uh -~ a pair of ... two paivs of brown trousars, and a
151} dark enlored jacket.

16 Q Pid wou conduct any sort of examination upon those
171 articles?

18 & Uh == yes sivr I did a visusl examination for cobvious

13 blood stains.

20 Q Ag a result of uh ~-- the examinations vyou zonducted, |
211 gi4 ¥you generate twe ssaparats raports?

22 A Yes T did sir.

3 8] I3 == yh == ong dated Janvary the 28th, 1287 and the
24| ather February the 24th, 1987.

25 & That's correct.

26 MR. HARMGN: May 1 hava.the court's indulgance?

27

547~
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MR. HARMON: Terry Cook.

TERRY COOK,

called as a witness by the State, having been first duly

sworn, was examined and testified as follows:

THE COURT: Give us your full name, spell your
last name, your business address and your occupation.

THE WITNESS: Terry L. Cook, C-o0-o~k. I'm a
Criminalist 2 with the Metropolitan Police Department
laboratory in Las Vegas, Nevada. The address is 6765 West
Charleston.

THE COURT: What are your duties?

THE WITNESS: My duties are essentially to
analyze serological evidence for the presence of body
fluids and then characterize them by blood types.

THE COURT: What type of evidence is that?

THE WITNESS: Predominantly sexual assault
kits, bloody clothing, bedding and any other items with
suspected bloods or body fluids deposited.

THE COURT: Have vou had any special training,
Terry?

THE WITNESS: Yes, I have.

THE COURT: What type of training?

THE WITNESS: I hold a bachelors degree in

DANETTE ANTONACCI-BOPP, CSR #222 (702) 455-4672
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chemistry awarded from Washburn University during the year
of 1979,

During the academic year of 1989 to 1980 I
held the position of assistant instructor temporary with
the Kansas State University chemistry department.

My duties there were to help instruct freshman
chemistry labs and work on a synthetic fuel project.

I was then employed as a toxicologist
temporary position in 1980 with the Kansas Department of
Health and Environment. My duties were to analyze blood
and urine samples for the presence of poiscens and
controlled substances.,.

I was then asked to apply at the Kansas Bureau
Investigation Crime Laboratory in Topeka, Kansas where I
underwent extensive training in the area of blood grouping
and narcotics analysis.

I then accepted a position with Metro police
in March of 1983. While employed at Metro I attended the
F.B.I. advanced school and biological =-- it's called the
bilochemical methods of blood stain analysis.

I attended the F,B.I. hair and fiber school.
These were located in Quantico, Virginia. I additionally
attended Serological Research Institute on semen analysis.

I'm also a member of the Midwestern

Association of Forensic Sciences.

DANETTE ANTONACCI-BOPP, CSR #222 (702) 455-4672
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N 1 .THE'COURT: Have you testified in the courts
g - 2 | of Nevada previously?
fg o3 THE WITNESS: Yes, I have.
§§ 4 THE COURT: Approximately how many times?
- 5 THE WITNESS: Approximately a hundred.
6 THE COURT: Mr. Hérmon.
7 | MR. YAMPOLSKY: No objection to his
8 gqualifications as an expert. |
9 | THE COURT: Thank you, Mr. Yampolsky.
10 |
11 _ ~ DIRECT EXAMINATION

12 BY MR. HARMON:

13 . Q ‘Mr. Cook, as I proceed always keep in mind
14 that the court reporter has to take everything down so

.15 |please don't speak too rapidly.

16 You are a criminalist with the Laé vegas

17 Metropolitan Police Department?

18 ' Y I anm.
19 Q Directing your attention to this particular
20 case have you conducted a number of examinations involving

21 the anqusis of objects for the presence of blood?

-

22 ' A Yes.

.23 | " Q Héve you also examined a sexual assault kit?
26 | A  Yes.

25 Q Have you e#amined various hair samples?

1469

DANETTE ANTONACCI-BOPP, CSR #222 (702) 455-4672
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SJUDGE GUY:  Here we go.
TERRY L. COOK, PLAINTIFF'S WITHESS, SWORN
THE CLERK: Thank you. You may be seated,
THE WITHNESS: Thank you, ma'am.
DIRECT EXAMINATION
BY MR. OFCALLAGHAN:

g Please stabte your name.
A Terry L. Cook, O-0-0-K.
Q Are you employed?

A Yes, I am.

& By whom?

A

Motropolitan Police Department, Crime Laboratory, Las
Vegas, Nesvada.

Q In what capacity?

A T'm a criminalist IX.

2 And how long have you been amploved with the Las Vegas
Metropolitan Police Dapartment as a oriminalist?

A Bleven years.

Q3 And what have your duties and responsibilities besen as
a criminalist Y17

A Almost exclusively that of a serclogist,

G Which is?

A A gerologist is an individual with a specialized
background or training that utilizes that background and

training in the amalysis of body £luids such as blood, semen,

II-147
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and saliva, hairs and fibvers.

Y Have you testifisd as an expert in that area before?
A Yag, I have.

g And in courts in this jurisdiction?

A

Yeg, I have,

B

What courts?

A Every distrigt court in the dth Judicial district,
about 150 times including this one on probably edght to ten.

G Ckay. And what's your training and background in the
arsa of serology?

A I hold a Bachelor's Degres in chemistry awardsd from
Waghburn Unlversity in the year 1§?§‘ Ruring the academic veay
of 1973 to 1380, T held the poasition of assistant ingtructor,
tempovary,. with the Kansas State University Chemistry Depariment
located in Manhattan, Kansas, My dutiess were to help instruck
freshmen chemistry labs as well as work on & syathetic fuyel
project funded by Fhillips Petroleum Company.

The ressarch team with which I was working dishanded aftex
that academic year to go to Clemson. I then took a position as
a toxicelogist with the Rangas Department of Health and
Environment. My dutles there as a toxicologist egsentially were
to scresn hody fluids for the presence of polsons. This was a
temporary position allotted by the governor, and after nine
months Che funding was ceased.

I was then asked to apply at the Eansas Bureau of

II-108
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i
A
s
5:3
-3 ; Investigation Crime Laboratory located and headguartsred in
%g " Topaka, Kangas., It was at the Kansas Bureau of Investigation
j; 5 that I underwendt two vears of sxtansive in-house training in the
fz 5 field of ssrology.
gg " I then accepted a positicon as 2 criminalist IT with the
;ﬁ a Metro Police here in Las Vegas. While at Metro Police I was
& 5 able to attend the FBI Blological Methods of Advanced Blood
g Stain Analysis as well as the FBT Hailr and PFiber School. I also
g attendsed -- these were in Quantico, Virginia, the FBI Laboratory
. Facilivy.
41 I was thean able to attend the Sernlogical Ressarch
2] Tostitute School on Advanced Electrophoresis as well as the
13 Serplogical Resesarch Institute on semen analysis. These ave
4 I} both in Eweryville, California which is the Bay Area.
18 I'we also attended annual mestings ac the Midwestern

18 Asgociation of Forengic Science which I'm a8 menber. I'‘m also a

member of the Elsctrophoresis Socleby.

17
18 Q Pid you do a gerology analysieg with regard Lo Case HNo.
qgfi ©% Bvent No. 9320414-018% with the Las Vegas Metropolitan Police

on I Department?

4 A Yeg, I 4did.
P Q You did two of them. Is bthat corvecoh?
23 3 Exouse me?
%4 9] Two reports?
25 ¥ Yesg.
ITI-3108
SOUTHWEST TRANSCRIPTS, INC,
FEDERALLY AFPROVED TRANMBCRIFTION SERVICE
09 ARNOLD STRERY LAS VEGAS, NY 89106 {797) 386-0850
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(Jury in}
THE COURT: Continuation of jury csse Ho. 107731, Etale
of Nevada v, Richard Allan Halker. Let the rescord reflect the
prasence of Defendant with counsal, District Attorunsy, othsr
affice;ﬁ of the Court.
Will the Clerk please call o1l call of the jury?
{Clexrk calls roll oall of jury, all prasent}
- OTHE COURT: Will counsel stipulate the presence of ths
Jury? |
ME., O'CALLAGHAN: Yasz, your Honor,
M8. ERICKSOM: Yag, your HOROT,
THE COURT: Good morning, Jjury.
Mr. Siegel?
MR, SIBEGEL: Terry CoOK.
THE BAILIFF: Terry Cook.
TERRY L. COOR, PLAINTIFF'S WITNESS, SWORN
THE CLERK: Thank you., 7Tou may_be peated.
THE WITHESS: Thank you, ma’am.
DIRRECT BXAMINATION
BY MR, SIEGEL:
0 Would you please state your name and spell it for the
record? .

A My mama is Terry L. Cock, C-G-0-K.

XIII-L

SOUTHWEST TRANSCRIPTS, INC.

VERERALLY APFROVED TRANSCRIPTION HERVICE

A0 ARNOLT STREET A5 VEGAS NY #6

AA05900



G Mr. Cock, what's your occupation?
3 B T'm a Criminalist IT with the Matro Crime Lab, lag
3 i Vegas, Nevada.

4 Q and how long have you been with the Metro Crime Lab?

TZOBARY-PTO a2 0

A 5 A Bleven years.
8 " And how long have you been a crimimalist?
¥ A Thirtesen years.
8 QJ And are vou also & sercloglisg?
g A Yes, I am.
18 0 Could you tell us vour edusaticnal background, please,

11 and an -emphasis in criminclogy and ssrology?
12 A Certainly. First of all, a3 criminalist is an
131l individual with a specialized background or training that

t4 fl utilizes that training in the analysis of svidence.

18 Specifically, my training is in the avea of serology. And
16§ serology is the identification of body fiulds--mostly plood,

i7 il semen and saliva~-in canﬁeatian‘with aerimes of violence, and

121 located atbt crime sCcenss.

15 | T hold & Bachelor’s Degree from Washburn University awarded
208 in 19792 in chemistry. During the academic year of 187% to 1580 I

21 i held vhe posicion of assistant instructor, remporary, with the

271l Ransas State University Chemistry Department locatsd in
23 1 Manhattan, Kansas.
24 My duties there ware to help instruct freshmen chemistry

25l laboratories as well as £o work on a synthetic fuel projsct that

XIXI-2
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wag funded by Hills Petroleum Company. The research téam with
which I was working went to Clemson University after that
academic vear.

1 then scoepted a position as a toxicoclogist with the Xansas
Department of Health and Eanvironment. As a toxicologist, my

Guties were to sxtract, chemically extract, body fluids of

decesased individuals. In masy cases it was urine and biood, and

-

in some cases it was the £luid behind your eye called vitreous.

wamor. Bud T would extract these body fluilds for the prasence of

poisons. This wag a temporary job thart was allotted by tihe

governor £or about nine months.

Then T was asksd to apply at the Xangas Bureau of
Investigabion Crime Laboratory which is headguarteved and located
in Topeka, Kansasg. It wasvat the ¥anzas Bursau of Invastigatién
that I underwent ﬁwa years of intensive in-house tralning in the
area of gerclogy.

T March of 1883, I accepted 2 positlon at Metre Crims Lab
as & serologist, and I’ve besen working predominantly as a
sarologlist to thia day. In fact, I'‘m pesponsible for the
analysis of the majority of the murder cases in the last slsven
VEATrS.

While at the forensic lab I also attended the FBI achool of
advanced biological metheds of bloodstain analysis as well as the
$8I hair and fiber school. This is located in Quantico.

Virginia, aboub 40 miles south of Washington, D.C.

XIIT-3
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I alﬁé atzandad the Serslogical Research Institube School on
Advanced Blectrophoresis and the Serclogical Regeapch Instituts
Schosl on Semen Anslysis., And this school was lcocated in tha San
Francisco Bay area, Emeryville, California.

I also attend annual meetings .and seminayrs through the
Midwestern Assogiation of Forensic Sﬁi&n&a in which we kind of
update techniguss.

And I'm currently & mamber of the Elgctrmghmregia-ﬁacietyu

o Have vou ever testified as an srpart in the fimld of

serology?

A Yag, I have.
Bvar in this state?
¥Yag, I have.

How many btimes?

B o B A &

Conservatively, aboub 17% times.
MR. SIEGEL: Your Honor, I would offsr My, Cook as an
expert in serdlogy.
THE COURT: Any obijection?
MS. ERICKSON: No, your Honor.
THE COURT: Eo ordersd.
BY MR. SIEGEL:
Q What exactly is serclogy in regard to blood analysia?
B Serclogy, 28 I mentioned earlier, was the
identification of body fluids as they appear on items of evidence

aasociabted with orime sceneg., And this is based on ~- firyst of

XITI-4
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I i 1 811, we have to identify the body fluid, locate 1L3 whereabouts,
|
) 2 i or even if it doss exist.
(3
Eg 3 Secondly, we have 1o confilrm that ic's hbuman.
gﬁ 4 and thirdly, based on our blood types, we Lry Lo ssparats
Saock

thege body fluids based on your blood types, and you bave

LY
L
£

s || several. The one we've most probably familiar with ig our ARQ
71 blood system. We‘rs all either A, B, AB or 0. And mast of us

gl are preccy familiar with that.

g | Actually a serclogist is interested in about sight or nine
sall of vour blood groups or blood types, wien in faét-yau raally have
it i about 24.

12 Sc 28 a serclogist, as a Fforsnsic serclogist, what I would
i do iz I would identify a body fluld and thenm based on cgrrain

14 {i technigues, I would type ihaae. Be the ABO or whabt we call PGM
15§l subtype, which is another blood type or esterase D Lo

18 || hydrogenase, which is anothsr type. And thase ére ehings I'm

17§ interested in.

18 Then what I would do is I would bype the fluilds found on the
isll items of evidence and relate them back to bleod standards

20 || presented Lo me as being known victims and/or known suspRcts.

21 ) And in this case, were you in fact given blond ﬁémpleg
oz il from three knowns--that would be & Xevin Marble, a David Riker

3l and a Richard Walksy?

24 A Yeg.

2% 8] and werse these for the evant numbsrs, Metro event Ro.

XITII-5
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330414-0158% and X13%2103004 out of Blythe?

A That’'s correct. -

Q ané ip fact you were parsonally handed some samples
from some officers who arvived from Blytha?

A That is correct.

Q Okay. And how many juriﬁﬂiagians did you receive
samples or ltems from iz this particular case?

’ﬁ Thras,

g And is that usual for you?

i - Ib's highlyv unusual.

0 and does this stick out in your mind because of that?
A It sticks out as being one of the mors coufusing cases

in my history.

Ckay. And thatoia in regards to serolegy...
wWell...

co.and oriminalistics?

That’a coarrect.

P O B £

How, you veceived these samples from the three kuowns,

Let's talk first about Xevin Marble. You recaived something from

the evidence vault? (pause} From whare did you get that, and
how were vou able o idennify it?

A It came Lo me from the evidence eourier during the
morning evidence drop. It came to me on April 23rg, 1882, I
signed ocut for this., It was a ssaled manila envelope that was

originally booked by Marjorie Holland which did contain a tube of

XIli-¢
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DISTRICT COURT

CLARK COUNTY, NEVADA

LABE0OVHOD TT=dded

THE STATE OF NEVADA, ) CASE NO. C 131341
)
Plaintiff, ) DEPT. NO. 111
)
VS. ) [\
)
JAMES CHAPPELL, ) &’
) .\\r"‘a(
Defendant ) \ i
S {. ) ‘
) W\
JURY QUESTIONNAIRE

Jerry Trolpe
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Dear Prospective Juror:

You have been placed under oath. Please answer all questions truthfully and completely as
though the questions were being asked of you in open court. You may be asked additional questions in
open court dunng the j Jury selectlon process. Some of the questlons asked In court may be similar to

.
LJUCS ili C. VCIV C ) W1 DC TIAUCT [0 CD AUP all( 01 QUC .—

to @ minimum.
All questions asked, either by way of this questionnaire or by way of oral examination, are
1ntended to facilitate the selectlon of a fair and 1rnnart1al jury to hear this case. The answers provided

l CSDONSE 10 IncC A‘.. N _(IE ll A D mMade avauaple 1o counse Or hoth the 1te_and-the

defense. During regular questioning by the court and the attorneys you will be given an opportunity to
explain or expand upon any answers, if necessary.

To assist the Court and counsel in evaluafing any knowledge you may have concerning this
case, please read the brief synopsis of this case provided with this questionnaire. The State has the

burden of proving these allegations beyond a reasonable doubt. After you have completed filling out
the questionnaire, please leave it with a jury assistant.

LB600VHOD TT2ddeq

-
K=

- -
0 A ] O 4 B _T1 1T NE Ataabaalala A arAITO- On - 8 Fa al o EAPEQ i ocn Mo oy gy e fa 3 O
U v " n - L [] ZEVIRS 2 oI1Iy U WAV ey V¥ , A e J U ¢
- -

page of this questionnaire. If you need additional pages, please ask a jury assistant and they will be
provided to you. As you answer the questions that follow, please keep in mind that every person is
tully entitled to his or her own opinions and feelings, and that there is no right or wrong answers, only
complete and incomplete answers. Complete answers are far more helpful than incomplete answers
because they make long and tiresome questioning unnecessary, therefore, shortening the time it takes

RN

wms HERNDON
istrict Court Judge

OATH

_~"Ypu are instructed to affirm below that the responses you are giving are true and accurate to the
best of your knowledge andAelief. )

7 nalure / v / A ’ Date

/VV
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% SYNOPSIS

I

- James Chappell was convicted in October, 1996 of the murder of Deborah Panos. The two had
i known each other, and had an on again-off again relationship, for ten (10) years. He was also convicted
% of Robbery and Burglary in the incident.

e

:cg This hearing is only to determine the appropriate punishment for the murder conviction.

<

WO

0 The incident occurred on Septemb

Xe) Bonanza Road

This case is expected to last approximately one week.

Are yyéically available to serve as a juror on this trial?

Yes No

— TN —

If no, please explain:

AA05909
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% 1. Your full name: \Jelf/é? k&,////,s €L /M'(

E 2. Yourage: (S~ , P . u

H 3. Your place of birth: /74 o FaK, Calsoi

i 4. How long have you lived in the Las Veégas Metropolffan area? _@;g,v

% 5. Your marital statug{married,livorced, single, separated):

e 6. Children:

A ) . ] . o

7 O X GUCAlI0 L Ha ke ' ) ,

E 4& e/B ya= X~ allic ‘:;2.;".‘

oo 4/ d L2 AL -

& 3& £ t 2+ dol - 74
Y 2 4

32— F (9 _

8. What is the highest grade you have completed? 2

- - . L] . L]
J _'! DU artieng nliegg O i 0 A /.f N nleage ¥4 & . Nlleoe Arnat deoree 110

= =~ "~ — =5 - = 3 = = = “aw =~ = c = ==

V/// you receive and your major:
. | J

'~ 10. Have you received any pther spacial training gr gchooling? Yes No
If so, explain: MM " W

- * . L L
Vi o adnsatinon level A NI CIAIICA AP TOPenT n S e n 31 b A 330 A3 paege
V uCatio y U yOuU DO OT ¥ yOU a4l vV W Al UL

occupation? Again, please list any advanced degrees and areas of study. (] —

12. If you have taken courses or had training in any of the behavioral sciences (e.g. psychology,

-a > Ahadalsla al FaYaV¥ala - - - Al W Fa CLEN Y ALL_LE . Wadl_ Al Wa Ela =i Wa¥Wa
WES ~ W (A1 1) o | Cl L] Y L] WU Cl LYy c31 14 AL

- — > -

_f'\—e-——"
13.  If you have taken courses or had training in any of the legal fields, (i.e. law, administration of
justice, corrections, law enforcement), please i ' rses/traini i ' I
M
you have taken courses or had training in any of the medica Iences, and in particular

b

medical specialty of psychiatry, please identify such courses/training by subject matier or fitle;

15 What are vo
= i
2 . f
A2

l? ¥y, m, [ 4 /Jamég[“ﬁ;"’“"’
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Ewonrs Jupistar Distaier Goury
CLARE CIUNTE CEURTHROUDE
F0k) BOUTH FHRING FPREEY.
LOURT ASMIBETIRATION WA FEGRY. HEVARA SRIBE QO PR S BEAREYY
PRV TR m§,m

Hovenbar 13, 1993

Hichasel Pascetts, Ewecubive Dirsctor
Havads dppellate and Post Convichion Protect
IO Beuth Thisd Street, Suide YOI

Lae Vepss, Nevads ¥3ioy

‘Rer  Jury Couposition Study
Roar Rlies

The Fury Ssrvicss Conmissionsr angd ﬁ.gg@r@@gaﬁg-g&@

ETaimed conoarns with the study’s conclusions, as well &s with the
zathodology ubilizsed & rasch the conslusions. Our concerns with
the date rollected and uEilized %o identify potentisl sy of
diapay iy in a,am_g@ﬁﬁm' metag a5 followe: . .

* The baseline informstion Srom the prelimivary 1888 0.9,
canmue for Clark County s repressctative of the resial
compoaition of the gensral population. In contrast, the
racial composition of the jury venives shesrved at the Clark
Sounty Courthouss wonld rapresent omly thoss individuals 13
 yaarg or glder whe are cltizenw of this gounkry. Do you
Inow if the statisticel dsta from the 1930 census identifisd
gnly thess U.B, citizens agee 18 or sldex? ®e ere having
diffizulty indepandantly correlsting the parcenteges on page
¥ with the 1994 Clack County Sensus Jaks. wE

LA ‘ @3‘ mﬁf%iﬁ?&i% sreatead hﬁf m ﬁ&mﬁg Fﬁ‘mﬁﬁg@ﬁi@ﬁ
{agein referring to Page 8}. The section titled "Jugesseent
iR StEngalition of Tandrss .

2 bdan of 3 & and. s
m R ¥ iwnlias % 8 ﬁﬁi@ﬁ ﬂhm £
that page Totaling 741,439 represents cely the adule o
spulation foxr Clark County in 1996, However, o8 page 17 §¢
indicetes the projscted sdnlt population for Clark County
rasidents eges 1R and over is 677,883 im 13%3. the twe
Population refarences {ndicete that the adult pepulstion in
Clark county decrssmed by spproxisstely 10 percent frem 1980
e 1583, ®e could nst lovate popuiation dsta for Clark -
tounty whisk supports the adult population trends inferred.

- N RO AR w i
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Hichasl Pascatis Page I Hovesber 7, 1993

& The bageline informstion vepresants cansus date which is
salf-vaported. The study recerded populstion besed on
wisual obsarvation. Discussion with urben planners |
indlcates thia ﬁiﬁtiﬁﬂﬁiﬁﬁ'ﬁﬂfxﬁﬁﬁrﬁiﬁﬁ‘ﬁﬂ'&Iyﬁ@%ﬁ&ti@ﬁ‘ﬁl‘
racisl ffﬁ?#&iﬁiﬁﬁ‘ﬁiii'@ﬁ&&tﬁfﬁﬁtﬁﬁﬁi.ﬁiﬁ@ﬁk&%ﬁ”ﬁ&ﬁwﬁﬁﬁ*ﬁﬁ@
tre datas sets. o

Thi 2esence of our concern with the study sethodelsgy deives

At tha heart of the Pindings of disperity ared the stiempd Lo
iﬂ@ﬂﬂiﬁ?'ﬁﬁ.whﬂﬁ‘ﬁtﬁﬁﬁ-tﬁ&:$§1§ﬁ@i§ﬁ'§r@§@§ﬁ-m&¥rE@-@@@ﬁrﬁiﬁ@s
Did the study make an “spples Lo apples® compariscn of issgs
CRnSag gaggﬁigmk.ﬁnﬁﬂty.xggiﬁﬁnt@.agaﬁ.lﬁ-&nﬁ-ﬁiﬁmgjﬁﬁﬁ-&lﬁﬁ-&gg
B8, oitizens to jurers who hava the sime charscteristios? If {&

sighen Juaicial

tﬁiﬁ.f@ﬁﬁﬁ§§ gﬁ@ $§§&@§£§& §&@$,§3$ §E§@?§&_$@mﬂﬂ%$&@§§
hﬁﬁﬁé_ﬁh&.@tﬁtiﬁﬁiﬁ&&,yxmgmﬁtm&i@ﬁ~@£z$&¢i&i”ﬁ£ﬁ§@$i§§§

2 gﬁﬁmr.ﬁﬁiﬁctiaﬁ,@%@%&égﬁg@-ﬁﬁﬁﬁ-iﬁ the
Dlatrict ae defined by the Jury Qomposition

Fralisinary Study, sevaral procedures require clarificstions

& Page 13, paregraph 3, the statsmant, if & parson dossn’t
ahow up Tor jury dety Efvey baing sssigned & badge (and Thus
& dspariment), the procsss fop folloving up varies,® ls mot
BCCUrate.: Jurors aasigned badge musbers sve ravely sssigsed
dapariasnta 3t the tise of theilyr Badoe nusber sosignmes

® Page 18, pevesgrapdh i, the statessnt, ®the Coure

‘&ﬁﬁﬁﬁiﬁﬁﬁﬁﬁﬁﬁ-ﬁﬁ§$&$‘ﬁﬁmﬁ't&i&.&&i&&ﬁiﬁﬁ process ia done by
8RR gE &ﬁnﬁlﬁgﬂ;ﬂﬁﬁﬂﬁy §§§§@§&@'Eﬁﬁﬁfﬁ&ﬁi@ﬁ Systass | |
thies

Departmant, nd that the process has Desn ohallanced
informatlon im availebla about the actual wslectlon process

S

times and foursd sound esch time. Bub until spesifie
procedurss wsed by Clark County, it is nob possible to B8y

with any degres of certainty that sslsction ad this sts & 18
ramiom, ® ls mislsading to the resder. The suthoris} fails
te indicute thek during discussion of this iemw, w&
§?@Wiﬁﬁﬂ;§&ﬁlﬁﬂﬁﬁ $§:ﬁrg'ﬁiil“ﬁ&ﬁﬁ&l@&ﬁ%&g_%ﬁ@j§m§ﬁfﬁﬁﬁiﬁﬁ
Systems Asalyet sssigned te the Jurer Service Progren. We
ﬁg&ﬂiﬁiﬁﬁﬁiyfﬁﬁfﬁﬁrﬁﬁﬁt&&m&%ﬁﬁygﬁ‘ﬁﬁ%ﬁ@r“ﬁ@=ﬁ&a-ﬂﬁﬁ¥&33@ﬁ$§
ﬁ@ﬁ;may-iﬁﬁﬁ?ﬁg&i&a'r@§a$§§ﬂ§xtﬁa randa® selectiss
sethodology wiad by the juroy systas softwers in ldentifying
Jurors. « Cadwallader indicates he is not swere of suy
attempt by this stuwiy's sotheris} to obtsin this |
iﬁﬁ@?ﬁﬁt&@ﬂ@

* Fage 18, pevagvaph 3, the sbatensnt, "Petentisl Jurars
should alse be randomly assigred to pensis for specific
triﬁiﬁw;gﬁﬁ&&aiﬁﬂgiﬁhiﬂ:iafﬁ@ﬁﬁﬁhﬁ sesigning badge numb

;gg iﬂﬁiyi : #@ggig@i@ﬁ@w&gg 'ﬁig@_

éﬁkiﬁfaa,ﬁﬁag-@&ii'&ﬁmJﬂry ‘ R
iﬁ:x&gg@ﬁﬁﬁ-%@ﬁﬁﬂmﬁﬁﬂ&;_:Thaﬁﬁ”bﬁﬁgﬁ,ﬁﬁﬁﬁﬁﬁﬂ‘&ﬁﬁ-ﬁﬁﬁﬁﬁﬁﬁ
g@g@gmgig31§-t@~ﬁﬁ§m_p@maig-wﬁ;&hraaﬁ*gﬁgﬁ:&@@iﬁﬁﬁ@-ﬁa;th@
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-ﬁiﬂﬁ&ﬁﬁﬁ?&ﬁﬁﬁ&@&. Page 3 _§@y§ghgg-gé i@gﬁ

varisus deparkments. Buk, if it i® the cess that bedgs
AUBRAXS are sERlghed ssguentislly a® calls are vessived,
than the randsmness of Lhe sssignment process is called imto
gusstion,® causss soEe concern.

The First %@#@&Eﬁg?&%ﬁ the svatement iz the inferrenns of

the word "gonsrentie ¥ one would sxpest thet gquesticoning
the rendoansss of the juror salsction process would bs besed
ofs fach rather than conjscturs. This iv particulsely teus
whera & littie sore vessarch could Reve sevurately defined
the process. 7The second concern invelvaes the desscription of
the assigneent provess. The Jescription, ss wrilten, is neb
ALTUEETR. ‘ ‘

* Page 1B, Lhe bottom pavsgraph etstes, *whils we sasnas
ragrasentation of racisl aissrities on jury venirss im the
sounty, thet conslusion eppesrs Lo be warrented. I8
winorities Are more transismt and Zand Co move Bore oftan
than otheve, then they ars lsss 1ixsly o reseive & sumBon
sand o tham.® o ' g :

The firet santence sbbsmpts to LEssh the sonwlusion thet
undsliverable mall is the rajor csuss for the alleged unday
- Faprasentaticn of mincwitiss on jury venires. Bt sssusing
the stady desenstratss aincxitiss ara under represented omn
Jury venives, the comclusiss that undelivarable sall is the
ceuee has e sepiricsl besis and fe conjecters. In
snalvsing the second ssntence vhich vlsime that sincrities
are more Lransient, If this is soouceds, pe sather what
Juror source llst we use, minorities will b undew
Fepregantad. Yoo would have, in affect, structursl snder
repressntation of minsvitise for jursr venires. Slmilar to
some level of undesy reapraganiation for minorities will swiss
ragurdless of efforts to sliminete such undsy
rapressntation, |

tE . Flaaond

& ?@g’ﬁ lﬁg BESored m&mmﬁwﬁ k&8s :E:I::;s:;:-;:;‘?; s =
ot Rept {or 2t least complled) concerning tHe i |

suoused for various ressans, 80 it i& not povsidlis bhavs %o
detsraine whather insrdinets suabers of eecusse sre baing
givan,® iz insccurats. Recovds are vetaivned indissting the
ragson fov syoussl. Juwy personnel previously interviewsd

by the author{e) do not reusll any vegquest for such deba.

® Dus Lo our concerns with the ssthodolegy stilized by the
study, Claek County Intermal Audit recisved a coppy of the
drafd. Although several % thely conderns mirvor thoss
detalilsd harein, sttached ie that veview of the atudy.
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tﬁi@h&ﬁi”?ﬁﬁ&ﬁﬁ%& Page ¢ Hovesbear 2, 1983

Witk respect tu tha Jurer sslection procedures used in TS
Ei@ﬁﬁﬁjQﬁﬁiﬁiﬁif§iﬁﬁriﬁﬁ-$§ﬁﬁtkwa-ﬁxﬁ_iﬁﬁ%iﬁuﬁiﬁgﬁWQ maw
alsnents wﬁiﬂh-ﬂ&@aiﬁ'im@rawa.tha:&fﬁi@igm@g-aﬂﬁ_@ffﬁﬂtiymﬁaﬁﬁ'ﬁs

the summons process, In January of 15§53 we sstablished 8 fovmel,
aut@ﬁati@_3ﬁ%§ﬁ§vﬁ&3laﬁwﬁ$ﬁyﬁt@m'ﬁﬁf'ﬁ%xﬁfm'@@ﬁﬁgﬁﬁiﬁ§'&ﬂﬂfﬂ@ﬁ
seheduling after the Fostponssent date lapsed, daimR, W& are
werking with Clark County Information Systess to incorporate ilp
Plus four malling codes on the susmons envelope. Other
jurisdictions have raportel as much &8 a 10 percest incrasss in
gmmﬁﬁﬂﬁ:ﬁ®1i¥§££§§~&ﬁ§jﬁﬁﬁ@@ﬂﬁﬁﬁ:ﬁu&:ﬁﬁ'ﬁﬁi@'ﬁﬁgﬁﬂ&ﬁﬁn'-ﬁ&rﬁﬁﬁﬁﬁﬁ-
the sipss Rpproach o be opavational wishis € months, -

Sincaraly, o

CFRens

set  Chist Judge Nency Becksr
Shivlsy Blaks

Lo wmad ey

B R g s
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FROM:

BUBEST: Jury Qmﬁgiﬁﬁiﬁm Seudy

are

Jeremiah B, Carroll, Drector of Intecnal Budiv b’

Ostober 12, 1883

predentisalis:

You have asked ue Lo veview the report on the jury compssitien
atudy prapared for the Nevada Agpellate and Postcomviction Project.
e quastion whether the findings support the conclusions resched im
the report. ¥We are ot saying that dispecity is or is no

sorurring, hossver, Faley LRSK LRie ¥ D
that the jury selertion process ig iovalid gor doss if prove that

Qspaririss srise a8 a result of procsdures fellowed by the Sigheh
Judinial Dlstrick Sourts. T | . _

This Feport was read by thres sutiy personnel with the Following

{1} Tdrsovor, mmfiﬁ@ﬁ Fublie Acoountans .i’{fm}; wi&i&; thirteen

rears of auditing amd ressarch sxpsrience,

() Auditor, CPA, WBA, with fiftesn years of auditing and
resgarch sxperisnce, ang |

{3) Budicor, CPA, MEB. with twenty years of suditing and

regsearch experisnes.

Each of these individuxls hmm voloed conaras in werious areas of
the reporg. Thw following is 2 ligting Of the avsas we guestion

mither individuelly or collectively:

- The Bweoutive Swemary of .?imm%@. makes & posities
:

declarstion that the "srudy revesled s o gulficant Aisparity, ®

howswer, in the eaplanstory '_W&?Mgém following the btexmw:
“probably avises, v *probabhly i leas,® %mmmf DOTETE, ¢ angd
might cesult® ars uged. Thess are not voncluslve Statements
&m '@igmxmg weists or ig. in fact, ceussd by the condivion
SIS

-~ The physicel obeervation of prospective :S_;mk;im is oot in
sur opindon, conclusive svidence of deterninisg minovity

background. Thevefowre, tie entive projection of sasple
shaervatione Lo the pogulation theougheut the raport is
statistically imsuppurtable because chasrvations glone do not
conclusively idencily racial categovies in a1l cases.

28

wE are gaylong thst this veport dossn’'t prove
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o hdditienslly, the meber of ochservavions {sdx) is
ingufficisnt to detersise with any degres of certaloty thse
the sample I8 repressntative of the populstion. Host anslvete
witld reguire more than forvy days of ohservatlong to obtuils
a 25% rallance level of confidence rather thap use six days of
ohgsrvation.  Therefors, wost  stacistice shows i e
assegament of digpazicy secticn of the veport  sce
guestionable; a9 well a8 soy conclusions reached,

- Part Of the report ig an infsrence that the jury selection
should be vepressutacive of the gesersl population when im
Fagt the jury selscuion should be reprassntacive of the total
pogulation qualified for sslection {i.s., elesctors whe have
sufficient Enowlsdge of Che BEnglish langusge and who have ok

: 0

heen comvicted of 2 Saloayl. The report aucthor does
imvestiigate this gpeovision amd ics affect om minoe
rapresantation.  The raport doss stete, howevey,
gqualifications for jury sevvice. |

- The rsport Cates ther uatil isforsation is sveilable abous
the actual ssleckicn procesdures used by Clark County it 18 not
poseible 1o Bay with any degves of cortalaty thet seleceion 1.3
this stage ie random. 7The repor: suthoe doss o0t stabe that
he wvay denled this {oformation. ¥ven 2o, unavailabilicy of
information dossn’t mean het procedures o assuse vandosm
sslection dom't sxmist, | |

- The report states assigning pecpls o panels I8 Sooe by
assigning bados sumbers to pecple 8@ they phong in, The
Yeport than states Q?ﬁm randomness of ohe mgi ERE. PUOCess.
ileg celled inmte guestion.® This ils oot tres a8 fayr &g any
racial disparity is concerned. What you have dome 18 shown 3
prefersnce for pecple who call in ssrly, regardiess of race.

- The yepart gtates that resorde ars not Kept concernizg the

IREMRE oF jwmg mm&mﬁ f@g‘ Mimg PEASCHS . e

representation  of minoritiss.®  withoet givisg  any
Jjustification escept to inply that thers may be *imordinste

SumEbers of excuses belog given.® Thiz is sob svidence to show

that jurore ave nol propecly syoused,

- The report suther then states rhat minoricies she vespond te

& cussons “misht be wmore iikely to wmantion fisssoial
hardsblos® or other exouses. He states this i suppw
contention that minsriciss may be under-reprasentead in jury
venirss. - Thevrs is ne svidence that shows that minovitiss sve
more  IiRely to  veguest o be  axdused  or  thet  Jugy
fﬁmiﬁ%mws&' Gffice *rsadily® acoepts such vequests froe
irerit e . LAY RECEPLE
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“'gﬁ'tﬁ§~g@ﬁ£1§§i@ﬁﬁ-tﬁ'Ehﬂ'gﬁﬁﬂfﬁg,thﬁE&fﬁﬁﬁ‘Wfiﬁﬁﬁ agaln

maked refavences Lo avess of disparicy using the following
tarme: *might result.® *doas not sppear,® Smay.® and *might
ﬁ&ﬁ?ﬁj&ﬂ?bﬁxriﬁﬁﬁo“_‘ﬁﬁﬁﬁﬁ:%ﬁﬁfnﬁﬁ”ﬁ@ﬁﬁlﬁﬁiwﬁuﬁﬁﬁﬁﬁm&ﬂﬁﬁﬁt&&ﬁ
disparity is caused by jury sslection procedures; if inm fage

v Jdisparicy sxiste.

I have ons quastion on the study procedures. Certain sdditionsl

procadures could bave been perforsed to mitigete the confusion in
the *stedy.* We questioned why scstisvics) studies wmave nob

parformed on the arazg the vapord author found im fsulh. A sbudy
could have been dons on returned mall lo an sttempt to Jdetecmine

L

minority status of the prospective jurer. Additiomslly, jurors

sarused fram court could have besn surveyed. Wes the report suthor
prohibived frow dolag this? o |

Whils we Dalisve theb this report dogan’t prowe il epardy
Bistrist Courts, the courte oan work to enhapce Teaching all
sligible prospsctive jurors and non-rsspoosive potestisl jurevs.
Qther slternatives ars available to sohaocs Che procsss and should
e wtilized 1f fesmible. | o T |

B¢ y&m-&évazanyfguﬁﬁai@ﬁﬁ regarding thess coow
&8¢ extanaion 3IS%.
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S Sou Toosp Sy, Qs T
mmvm wzm

September 8 1993 | &@?@&?j |
- é?@ . { ’g"%@
@#'@?;g' | &%

_ | ' g&@g@_ .
Honorable Mansy Beckes | gz .
Chief Judge - | ]
Bighth Jodiciad District Coun
0K Sowk Thind Street

Las Vegae, Neveda 39153

Re: fury Composition Study

Thear Chief Sudgs Bevker

On Briday, sm&;@ wr Mg, Shory, the Acting Court Adminiaraser, sbowt e
prelimingry seady of jury composition i Cluk County which the m,,ém fas mmmww&
¥ pecveided My Shor with & copy of the preliminaey report foe Mam o moview, 30 et any
foctun! srvorz which the seport may onnisin s@uiﬁ *’m mﬁmﬁ befors it is disvibuted wo
smyons slee. My, ﬂm'mﬁmﬁmﬁ e iy suggesing slpnificem shanges in e mpor and
we wiltl carsfolly revigw &g Suggestions ‘bufore Eiﬁ ﬁ@w«mm i made public,

¥ appeeeiane i aracume of dime and effon e, hoet e devesing w s lewue. 1
felisve that the mars nusecomrovershel Ssooal issues e s&n&%ﬁ‘:&, sim mie oostefletve
any steps w Smpeove the system will ultieaately b, whether tese messerss e ke by als

Court Administeator or a3 2 result of Begation i pardonler cotse. T weould v
atoereladge Ma. Petorson’s wad My Shon's cooperation, mnd g Cowts suppont of daw, In
fecilissting our nguiey into this lssue. ’E?mmm&mbymmawmﬁmgmm
sdmisisaaions

Eﬁ@mtma@mmmmmﬁm&m@m which Me. Shove reluted wme, E@ﬁ:@ Gt
year, w&mﬁm%mhﬁ;m&agmmmi&xumﬁmm&m@mmwm M& |
Peteestn snd & that tee | indivated the Telihosd that the Broject would be ¢ g XHR

_'mmm§ Yica PRRNERS ; Y o
AL POIERE  DERISE E AR Ws BEML. TERIT L O

ST RS SRR Gt wmmm CROMMSRETE & ERAIEA ROUNC WBRE
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Honoesbie Maney Becker
Sepiember 8, 1993
Page Twa

some kind of inguiry i dis jury selecton provess. My, Pesersan, a8 shways, grastousty

offered her coaperation. In Ocasber, 1992, Dr, DeWitt began the observations which form the

dning. I know ther he identfied Mmeslf sx conducing & swdy for the Peoject, becruss M
Peterson called we W conliow thay he wag wodkng with me. | conflemed thas b was
sendwcting « sudy for the jury selection procedurss and 1 thanked Me. Peterson for hee
willingness 6o discuss thar s with Do DeWin 1 am guite certaiy that | sever suggesied
hat the jury sauly was being conducied for dee Suprems Cous,

T am awase thas D, mW“mzisﬂs&@'-Mmﬁﬁg 2 sudy of the ﬁm@w&@gg N

Resolution system for the Suprere Court, and be sometines divides Ms e In SR
berween thy Supeme Cowt’s sudy sod the jury sudy: and § supeas sone confusion may
Rave arlsen from bis deel vole. | huve slways made it clear, howeowsr, that the jury
romporldon study wax comswissionsd by the Project 1o identily possible constintionsd lssues
i e jury selecion syswm. 1 believe that giving the report w M. Shovt for it ceview
Before i is made public is an indicetion that the Project i spprosching this sensiti iasus i

& seaighforeasd and responsitsie manner.

| Pieass sucuse the lengeh of dhia letier, but | believe that it is mecesseey o be ay clewr
3 posiible with alf concerned paries whets the Broject is dealing with these difficult isses.

MBer
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v, St 100

Sugust 18, 1993

My Charles I Shont

Acting Court Adminlstrator
Eighths Judieisl District Coust
208 South Thind Sereet

Las Vopas, Nevada 89133

Re: Jury Composition Study

Dear Mr, Shome

i oonnestion with our preafiminary sudy of the Jury composition simation in Clek County,

The belp your office provided was imporiant to compiating e peiminay sndy i &

evonomicel and ¢xpeditious manner.

 Lencloss o copy of the preliminary wpert. T would Rk 5 give you an opporanity to
review @ and eomect say Bcwsl inecouscies you may detect g (8 befors  is mlessed

smameys who may be costemplating salsing jury composidon issuse, or to the publie. 1 sxpece

that the report will be diseibuted in the first week of Sepreraber, I you have 18y correcHons
o suggest. 1 would appreciate it if you would et we know by Asgest 31,

Bichnel Pescoten
Brecutbtve Dissctey
m;gf-

sagiosie 8 noted

T want 1 expess my thanks o you and your otfice for the eonperalion you sxenled 0 .

e

S PR

TS, ARG AASETIER AR, CEOT SRS LAVSINCE A ST RGP €, WERLER
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K@txﬁﬁuﬁti@ﬁou xuo AR B L E T R 2 R % e &R P RN SR AR D E F R R E
Ex@ﬁﬁﬁ&%% &mmw ﬁf ?inﬁiﬁggﬂ Y W & R ¢ & a't_,\*a-.-u AR S SR S

Applicable SLalukes BBd BUlES....cisvvcernooanirisnns

B 9. 0.0 0.8 N R R KRGS B KRS

X EE SR B B R ooR D KR KK DR

Discussion and COBVUBLEBE. v srv oo crrnsosiscassnasxrss 3P

‘ﬁ@ﬁ*gwf**wxssvwrbsumhée«¢¢iaa»sﬁqwaoma&agawﬁ&&aww»o@ﬁ;&&

R O

35

B s B M e

Ch Fudicial Distriot Court.... 14

37

AA05766



In kugust, 1993 Litigation Tschnslogies, Ing. was commissionad by
the Nevsds Appellates and Postoonwiction Projeat to condust a
preliminary Jury composition stedy In the Elghth Jediclal Distriet,
Clark County, Hevads. The W
Project bhad recslivad infory
probable bazis for a compon

* guggeating that there 1s &
reprasenstetion of racial
preliminary study wam dg

¥ ¢o oollect data to detsreine whether

Y

it is Iilely that racy
Xy g identify the st ‘
wnder-raprasantation, if any, sight be weTRrring.

The study war comprissd of twe parts. The fleat pare imenived

{nvestigating how the jury selsction system works in the Bighth
Judicisl District. This sabailed obtaining applicable atatutes angd
rrgulations concarning the process, and interviswing sfficials to
gbtain answars fo specific guestions about the jury selection
system. In the secend part of the study, ve collected daks Lo haip
identify potential sources of disperity le composition at werious
lsvals of the salection procsss. | o

= * : S MR e

36

- Appellats apd Postoonvictiom

T ohallengs a8 3 result of undare
oritisd on  jury venirss.  This

inorities ars under-vepresented, and to
® in the jury sslsttion process wheps the

38
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*f@-&ﬁaﬁy'rﬂvﬁal&&*ﬁ_gigﬁifiﬁanﬁ-diS@af&ﬁyrh@%ﬂ&&ﬁ the proportien

af nesbers af”x&@i&l‘&iﬁ@fiﬁi@@-iﬁ_thﬁ.aﬁult'§@§ui&tiﬁﬂ and R

proporeion ultimetely assigned to juey venires, Gpecificeally,

Blacks and other racisl wminoritiss, {neluding Bispanice, svs undag~

represented on jury venires for Bighth Judivial Bistrict oourts.

Skservstion of potentisl jurors in September, 1992 snd ¥ay and
Fuly, 1393 indicated that Afxican-Amerissns were undar-reprezented
iﬁg-@#ﬁrfgﬁgmt&iﬁd‘§3§¢&_§$r§$nt§-whil&iaﬁhﬁgyggﬁiﬁlr&iﬁ@ritiﬁﬂﬁw&x&
undar-ropresented by 8.3 percent. The 1ikslidhoes that these

firdings are » rssull of chance slone rather than othey fsctors ie

Tar other sinerities.

lass vhan L in 1,000 for African-Amaricans and lsss than 1 in 180

&n anslysis of the ssisction proseducrss esoploved im the Eighth
Judicial Bistrict indicaves that she disparity in represantation of
racial minowivies probabkly arise o procedures 8% three distiset
phazes of the selection procads

#f naneg oblained from i
Notoy Vahisles list o _ | | _
sncludes only about 99 ‘pedeent of the jury sliigible populatien,
whiahy probably is lsssSNinclusivs and lsss raprasentative than iz
Tousible. :

| source - & Hevads Depsrtment of

=  the disparity probably otcurs, in largs park, &% the
sumnoning stage of the sslection process. About sne~guartar of the
summonges mallad out are returned sz undeliversbls, while wors than
twanty percant fall o generste any response fros the individuslas

summonad. Tha Jery Comslssionerts nffice dass sod make any atlempt

s agcertain  corvect addresses  for summonses  which ave

undelivarsble, and does net re-sumson those whe fail te respond for
othey ressens.

The third sﬁaga‘afhtha'aﬁiﬁggiﬁn-yxﬁﬁﬁﬁﬁ_iﬁiwhiﬂh;§¥§¢ti€&$f§&§hﬁ
result in dispsrivty is {n the granting of sxcuses frow Jury Uiy by
the Jury Commissioner's office. Although the stated pelley of the
Court Admindster Is to saploy very consspvative rivaria shen
congldering raquesta for excussl, akout 37 percent of those who s
respond o 8 suneons are sither disgualitisd from jury duiy or are
sxcused, tswporarily eor rermansntly, from serving, Thass

individuals revay resch the stags of being assigned Lo 8 vendire.

37

“First, the jury pool im conprissd
snSeer and IN cardholdsrs. This lise
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ﬁwﬂ@@

ﬁwﬁﬁﬁ-

QUALIFICATIONS AND IEEMPTIONE Of JUBCRS

Perzoms gualifisd to sot as {vrens.

gAYy QHalifiﬂd»&iﬁﬁtar‘gﬁﬁﬁﬁ&‘ﬁt&tﬁg_wh@ﬁhﬁf registared

or not, whe has sufficlent knowlsdge of the Znglish
languags, and who has oot besn convicted of Lrsason,

falony, or othar infsmous orime, and who 18 nob rendered
incapabla by reason of physiesl or mental infirmity, is

2 gqualifisd Juroy of the county in vhich he resides.

resaptions from service.

1.

Upon  satlsfsclory proof, made by aﬁﬁi@aviﬁ ,dg
otharwise, the follswing named persens, and na

QLOErs sxvept as peovided in subsection 3, ave

-exenpt from service ap grand o trial juresss

\ & officsr, - |
rios of the peace or aitorney &b

i8) any fadural
8 Any ludemD

{e}

SRRy Slavk, recerdsy, assessor, shepiff,
| , Tehariff, conastable ar police officer.
(d}  Any locometive enginesr, locomotive fivesan,
conductor,  brakemsn, ewitchsan or sogine
- Pnreman. o
{#} Any officer op correctional officsr emplowsd
by the departvant of prisons. |

{£} Amy smploves of ths legisisturs or Sthe

legiglative counsel buress whils the
| Isgiziszture is in session. | |
{gl  Any physicien, optosestrist or dentist wbo is
licsnsed to practics in this state.

ALl psprsons of the age of 6% yssrs oF over ara
axenpt fros serving as grand or trisl lurccs.
Whenaver it asppesrs to the satisfaction of the
COREY, Y sffidavit op otherwiss, thet & jurse is

over the sge of &5 yeurs, the court shsll order the
inrer excussd from o sll service ss o3 gerand or trial

jurer, if the jursr so desices.

38
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B.838

$;§§§

$.048

Arounds for emsusing jurses,

1. ?ﬁg-c@mgﬁ-may a§”amy-ti@® tsmporavily exvuse any
Jurar on socount of:

{a} Sicknass or physical disabilivy,

() Smrious iliness oo desth of a nenbar of his

 iossdizte femily. o
ol Undus hardship op sxtrang inconveniencs.
{2} Public nscesgivy. '

& ,g@rgén ﬁﬁﬁ@ﬁxariiyf*@ﬁﬁﬁﬁ&d]‘ﬁhaii appeay for Jury

SRTVICE 38 The court may dirset,

b ‘ﬁﬁw‘gaﬁxﬁ gﬁﬁii-@armaﬂ@ntigﬁgx&uwg'aﬁy gaxﬁaniﬁx@m
S8EVice &8 & jurer {2 he is incapabls, by rwagon of

-8 perssnent physicsl or mentsl disability, of

rendering satisfactory service as 3 jursy. The
court May requirs the prospective jurse S subsnit 8

?@?ﬁiciam*&&ﬁmrtisiﬁﬁta.@@ncﬁfning §ﬁa=naﬁugﬁ and

extant of the dJdisabllity ang the certifving

physicisn may be reguired to testily conasrning the
disability wheo the court s8¢ dirvects.

Feualty for feiling te attend sud Berve a® & Juror.

&ﬁyagmramnzsﬁmmﬁnﬁduas-py@%..@ﬁsimzﬁhiszaﬁaﬁt@rﬁtﬂjaﬁrv&
% & jursy, who fsil 5 atlend and serve as & jeror,
shall, unisss excus Py the court, be orderes by ths
20Ure Lo appear sl 3% ceuse for hiw fatlure to sltend
aﬁﬁ ﬁ@ﬁﬁ a& H 9'. 2 :',_,." :f hﬁ g&iiﬁ t@ m.@w ﬁaug$$ h@ iﬂ
iﬁ-ﬂ?ﬁﬁﬁﬁ@g?aﬂ_-ﬁﬁﬁlﬁfhﬁ'ﬁiﬁﬁﬁ*ﬂﬁﬁ-ﬁ@ﬁ&“ﬁﬁ&ﬂ‘ﬁﬁﬁﬁw

SELECTION OF TRIAL JURCES §¥ JURY OOMNISSIONEN

Mﬁimﬁm By rule ‘@;‘féf- -&i-@-%ﬁi@t zourty adminiztrative
dutiess sslsction of trisl juvevs,

) 8 ?hﬁ‘@imtriﬁt-ﬁamztxmay by rule af oourt designate
the clark of the osurt, ong of his deputiss or
anothsr person a8 & jury commissionsy, and  way
assign to the jery commissioney such aduainistrative
-ﬁuti&a-in.ﬂﬁnnaeﬁiﬁﬁ‘witﬁ'ﬁriai_juxiﬁs and fugers
28 the ocourt finds dewirable fap gfficisnt
adsinistration. ' : ' ' '
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Q’i’&ﬁ.@ @v@l

Rule §.19

Ruls €. 33

&
5

ubilizs the lisg

angd Publios
sukhorized Y

Trisk Jurss's Pericd of Ssrvice.

I 8 Juey complEsionsr iz se selested, he shall

from time Lo vine setimats the nusber of trisl
Jurors which will be raquived for attendance on ths
Sistrict court snd shall seleat thal muober fron

‘thﬁ~q§&li§i&ﬁ”éiﬁﬂtﬁfﬁiﬁf‘th&-ﬁ@ﬁﬁﬁ?-ﬁ@t axempt by

;aw-irmﬁyiﬁxyxﬁ@tyg~wh§%hﬁr reglatered as volsrs ox

hot. The jurors may be selectsd by computer

whanswsr Qfﬁﬁﬁﬁﬁfﬁﬁ‘ﬁﬁ~aﬁﬁﬁr§-ﬁ&ﬁﬁﬂmfﬁﬁlﬁﬁtiﬁﬁ-ﬁﬁﬁﬁ
somputerized llists Sre satablishad by the jury
commisslonsr. Me shall kesp & record of the name,
cooupstion and address of wach psrsan selactad.

FAET VY. JURY COMMISHIONER

‘Designation of Jury Commissisner.

Fugsuwant Lo the provisions of BRE &.04%, ths court
Crust designate a jury commissionsr. The Jury
commissionsr is dJdirsetly responsible Bs  the
Aistriet court  through the diskrict  seure

administrator.

SHEY SoUress.

tﬁl@ﬂ&&iﬁg&g&&iiﬁi
vagiired by NES

3 Lhe jury commissioner must
oansas drivers as provided by

the State B : i
&y and much other lists 2® BRY be
Hehe chlef Judge, o

Motica to cCourt Admimistrater of Prospsetive
Juzerts Pellure ts Appeas. -

I any prospesciive juror suumonad falls o spResy,

the jury cosmissionsr sust immsdistely notify the
Sourt  sdministrator of that persants failure o

sppiar and  the department to which they were

asgigned.

»

Each parson lawfully sussoned 38 & trial jurcr must
garve far & pericd established by the sours.

ET

40

ors within Clark County as

' Dwpartment of Movoer Vehislas
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REls €.48

Buls #.42

ﬁﬁlﬁiﬁ;é@

Miﬁ ‘gw 3@

Buls $.78

Court Bdmind

DUty of Jury oCosnissionsy SR AppearARes of

Frospactive Jupavs.

Whan prospestive jurors appear before the jury

-ﬁ%mmiﬁﬁiﬁﬁﬁﬁ:pﬂrﬁuﬁnﬁ-tﬂ‘ﬂummﬁnﬁr\hﬁ-ﬁﬂﬁﬁ asmisn

such number of prospective Jurers te  sach

departeent of the sourt ag the jury commisaloner
Cand ths court sdministretor deem NRCBEBRLY . ;

j@ﬁ&ﬁgﬁ@ﬁ&&ﬁ%:ﬁﬁ'ﬁx@ggﬁgﬁgva §ﬁﬁﬁx@«

‘?f@&g@gti?ga-jmr@xaﬁ assigned for servies in &
departasnt  of tha  court, whoss | gsrvices

subssquantly ara not raguired wmust return Ly the

dury comnissionsr for posaibls furtiisr asslignment

on that day.
Complatiss of Trial Juverts Duties.
When ﬁ-ﬁfi&ifiﬁrﬁrghgn
the dspartment Ly

districs fudges ayd
;jury*ﬁﬁmmiawiﬁgvf'

‘ﬁaﬁlgtﬁﬁ‘ﬁig Jury dutiss in
% he was sssigned, the
rect him to returm te the

?i.gﬁg“ﬂay_gxaﬁ$§pﬁuxaxﬁa

& psraon sumponed for jury service may e aicussd
By the sourt adainistrater tecause of majer
contimaling health problams, Tull-tinme astudent
status, ohild care pradblsse or SEVErE sconomic
hardship.:.

Lisitstion, Construciion of Pert vI.

Pagk ?;jmuﬁt‘h@;iimiﬁﬁﬁ-ﬁa-ﬁti&l-jﬁfi@ﬁ-&nﬁ,ﬁuraﬁs,
ans must e libersily construsd oo Becure tha
@fﬁp@&w&ﬂ&&aﬁficianm.aﬁminisﬁr&ti@n;ag.tﬁ@fhu&immaﬁ
s&nd affairs of the oourt and %o promste sad
facilitate the adwinistration sf Justics. |
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in order tu determins the percsntage of minsrities in venires for

trigls in Bightd Judicisl ﬁiﬁtriﬁt-ﬁﬁﬁﬁtﬁp-@rgﬁpgﬁﬁiygzj@g@rgzgﬁgg

shasrvead and counted on 8 tobtal of aix socaniong: thrae in

Septawber, L8%3; ons in May, 1993 and twn in July 1993, On thess

2ix oceasions 4 total of 1,137 prospectivs jurors wers oheerved in

tha juror srlientation voom 3t the Clark County Qourthouss’.

On give secasions, the counts wers conducted ss Individusls lined
up at the front desk im the juror orientation room te receive thais

paychacks and badgss.  On one csocesion, they wars sbhesrved sg thay

w#aitad in 8 separais room,  For The most park, jursrs were called

up to the desk in groups of thirty, and lined Gp in single file.
This fapilitaced the counting procedurs considerably,

The objsctive of the sbaervakion was o count the totsl nuaber of
Sfemales, wales, Africane

prospective jurors, and ths nusber of
Amaricans, whiRes, and Yothar® Tacialay

ritiag (Including &a an,
¢ the methodology imvelved
X is-gpot detersinstion about

asl as Whits, African-Rmericas,
arits classification for people of
rally isdicstes s Spanish-epsaking

Lating, Mative Amsrican, sbo.) R
ohssrving jurors and wmsRing af
whathear to sategerize ssoh id
ar. Other we Ainclude no sag
Hispanlc origin. whick gan¥

person of Latin Awmerican origin, of eny rvase. The fesults of the

sbasrvations are summarized belosws

RN R, L
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geys

tha razeisl compogid

To summarize. the vacia) conposition of the jury vafiires obsevvad
ST Clark Qounty CoOUrthnuse wis 38 followsy o '

dane HESR
Fhite 94 $¥.8

Afpinan-Rmerican 48 &.0

Sther L §.8

Total U % & 120.0

RESUSSHENE COKBOS
- ANR SRE B

B A
O =

Y

B

FEHIRES

3

To¥ oF
LR YW

In order te determine whathar thers is any significant dispavity

, golel misoritiss in the geneval
e we Tivat had oo oullest census

daca about the racsisl s hgpe the general populstion,

73§§ffﬁéﬁﬁ-ﬁaﬁa;£@§ clark County® indicats thag
o fs e Followss '

Praliiminary 1%%0

fsge _ , PES
Fhite 803, 658 F1.3 A%

African-Rmer. 70,738 L S

Othex §¢,083 R N Y

Total 783,459 1600

In the past the U.8. Burssu of the Csnsus haw acknowliadged that the
Cansus undersounts e population and has relsssed sstimstes of the
undercpunt for each atate. Zstimstes of the undercounts Tor the
1990 census have no¥ basx relsased yed, but

pndescourt was estimsted $o be 3.48 percent,
highast among the 58 states.

in 1980 the Navada

sarcant, which was the sscond

L
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sheliowd SEEE Lgxﬁ;ﬁ#fi%ﬁﬁﬁs?ﬁgxagg.m@g&jgggggy """" te be underosunted,
it ls probably fair te Sgsume that the percentags of racial
ainorities im Clazk County’s population Iz agtusily highsy than

repartsd shove, As & ﬁﬂﬁﬂltn-th@’ﬁiagariﬁiea;ﬁigﬁ&$$ﬁ§ §a1@$¥&r@i

probubly wspginally ssallsy than thay would be If the census were

BCEUE IS,

& oomparisen of the racisl mmmgaﬁitiﬁﬁ:nfvﬁxark'ﬁ@uﬁﬁyiﬁ‘p@pﬁiﬁﬁiﬁn

with the esolsl conposition of Bhe jury vanires observad st the

Llark County Courthousse yislds the following table:

Rase
White

sfrican~aAmer. .0 2.5

othey §.§ .2

Fotal 108.9 10€.¢

When assessing whethsr 3 particular cognizsedls gooup 18 undees

teprassnted in the venire, thare are twe commonly sccepted ways to
procsed. In the first, and less useful approgch, one Igoks At the
dizparity bstween the group’s,afpportion in the gemscal Fopulation
and its proportion in tha.aahild 7his is known ss the "absoluts
disparity.®  For exap
paroent sf the popp

the sbsoluts dispaly
Ratwasn the twe pert

i i Just 5 percent of the venizs, then
FUIOr that geoug is § psrosnt » the Qifferuncs
autages.,

In this study, the sbuolute disparity betwsan the population ang
the venire fﬁr'_Mrimm«r&m&rimﬂ;--mﬁ';ﬁsmux ravisl ainoritiss cax
#38ily be caloulated by somputing the ddfference batwesen the two
Percsntages; se summerized in the folloving table: |

TREY Sensral

Rasw Tamizs = Pumslutien
Thite §¥.4% B1.3%

i

Efrissn-Rmer. §.0% 'Q;S%r

DEher &.6% 5.2%

1 ﬁ : .

45

e racial Binarity congtitutes 1o
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Thus, B terss af aﬂgaiﬁt&,ﬁigp@rity;-wﬁi%ﬁﬁ\ﬁt&‘uvﬁﬁwxﬁgrﬁa@ntaﬁ

1-5 percent snd other races are undar-represented by 2.§ percest.

by 8.1 percent, while african-americans are undér-represented by

Howevey, tﬁﬁ1&&$@iﬁﬁ&'ﬁiﬂ§&fi§f~ﬁﬁ@ﬁ‘ﬁﬂtmEﬁ#&&i‘mﬂyﬁhiﬁgiﬁﬁﬁﬂt tha

m&gﬁiﬁ§§§3mﬁ-t&gﬂﬁi$§ﬁﬁi§?-iﬁ‘f&iﬁtiqmﬁhigftﬁ'thg*grﬁgp‘§ rvelative
proportion of the populatisn. In onder to do that, one Wust uss &

guantitative indax which expressses absolule disparity 23 &

peroantags of the cognizabla group's pelaktive sisza in the gansral
population, This is sccomplished by means of the comparative

disparity index, or 0F%. 1f, for sxswmple, the absolubs dispssity
hetwaean representation i the populstion snd vepresentabion {n tha

veniva is 3 psrosnt for s particulse racial sinovity, ss in She
g e L ‘-s._ o

axawple sbove, tha o

: iq‘ I O _44 .:E;

lyg sigparivy is arvived st by computing

tha absolute disparity, then
difference by the group’
multiplying that result by
prrcentsge (.05 = (18

poentage ol the populatisas, and
in srder o SXRTere the resuld 38 8
§,§}% ?j ’ . T . . .

In this study, the condpbhtive disparity betwess reprssantation in
the population sad vepresentstion on venlrse is caleulsted as
Inlluws: ' o ' g |

Absolute Paresnt of

LR

Sa
B3

Rave a8 -
Whita £,1% = #1.3%  x 100 = o+ T.5%

REziven-Amer. 3.35% = 8.5% ® 108w - 35,83

Cthex 2.5% - 8,78 % 198 = -~ 38.3%

In other words, sccording te the cosparative disparity index,
&friﬁaﬂ“&mﬁfiﬁﬁﬁﬁ‘ﬂﬁﬁZﬁuhﬁtaﬁﬁi&l1¥“ﬁﬁd$r*fﬁ§r&§ﬁnﬁ&ﬁ-hyimﬁxﬁ”thﬁﬂ

ene-thivd {1¢.8%), ang sther minorities sre under-repressntad by

SVRE che-guartar (38.3%). Thevre wers 8.8 Darcent fewer ASricane

Amavicens on the observed venires than ons would axpact bassd on

‘the proportion of Afrissn-Rnevicens in the population, likewise,

Thers ¥are I8.3 percent fewer Relsns, Latinos, Native swevicans,

and other rasisld minoritise {in sgycagats] thagr ong would axpeant.

Qne conseguence of thisg is 8 greatly raduced chance what an
Aﬁgi@ﬁmw&m@gi@an~mfz&mm@m&ar of ons of the otber raclal sinerities
wWill ba on 8 venus sent o & particular courirooe for & jury Brisl,
and thus s grestly reduced chunge that an African-Amsricsn ov @
mamber of ancther rscial minority will be sslectsd to FEEVE OB &
Jury for a criminal or civil case in che Righth Jedicial District.

13 .

46

ding the absolute value oF that
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Tha statisticsl significance test is 3 means of determining the
probability that cthe disparity has oscourred By chancs alone., IfF

the probability Is wvery low, chenoe is rejected &s the source of
the disparity, and it may be concluded that some other facksy up

factove, sach as systematic biss or disceimination in the selaction

Frocess. produces the disparity.

Using s atatistical asignifisance test descrited in severs)

authoritative sourees’, we are shis Yo caloulsts probabiliviss thet

undar-raprasantation  of African-Amevicans and other raelal
minoritiss {or over-reprezsntaticon of whites) Siscusssd above did

not ooour by chance alonme. Tha reseits of ths £est sre suemarited
in the following table: W&

Prols

| aBility of
BEge -

#aite

L D061
African~Amerisan 4.92 ip§¢&ﬁi

athes 303 P

The table indicatss that for Sfrican-Americsne the likelihood thax
the disperity cocurred dus to chancs rathar than oty factors is
Jama than 1 in 1,000, Por ctbhay mineritiss the likelihood thst it
occurrsd due te chance alone ie lsss thanm 1 im 188. In other
wordg, tha disparitiss are nighly significent, stanisticslly.
Ssvaral Suprems Court opiniong’ Dave oited the statisticsl
significeance standard a3 @& nessure. of the significance of
dispavities, and in Cssbaneds v, Partids® the Court set Ut 8
statistionl significance cutoff of “tws oy three standard
devistions® as ong methsd of distinguishing unsonsgtitutional from
alivwable disparities. By that standard, the levsl i undspe
ragra&mnﬁ&ti@n»aﬁsﬁrv@ﬁmiﬂ'tharsampiﬁ-inﬁiﬂata@«&n:unﬁmnstiﬁuﬁiaﬂniu
disparity for African-Amsricane snd other rscisl sinasritise..

47
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Our observation of potentisl Jurses digd not sntail & count of
Rispanics 8% & separste oategsry.  Soms of the individuals
claseifisd s Qther wars clasrly Hispanie., tust as FOWB . WRYE
cleavly asian, Bub such distinctions, bssed only on = guick
shearvation of physicel charasteristics, were in seversl cases

diffienlt to make, and ws falf that it mignd e mislsading e

inasoursta to record aF report such distinctions.

groups observed were sotuslly slesg
ThS, Y& CAN reasonably suggest i
probably soms fraction of ¢
classivind as Obhar (8.4 percend
data indicage that 1i.3 peves
ie Mispanis®, and thus {p § , _ _
substantially under-reprsssnted an jury venires. A% the Least,
there i an sxplicit indicavion thst Ffurther stady of the potentisl
urker-reprasantation of Hispanics s warranted. |

it im likely, however, thad most if sot 211 of the Hispanics in the

. 88 Qther in our gount,
hte numbsr of Hispanics was
PLal  number of individusis
ve classifisd ag Other.} Csnsus
2 the populstion of Clerk County

X :'[,,_,‘,_q -
Fon

43

ikely that Hispanics are in fachk
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In order Lo learn hov the sslection process works, 2 fassto~-facs

intervisy was held with the Elghth Judicisl Dlestrict Court’s Tourt
groon Seplembey 38, 19%3: The

Adwinistrator snd the Jury Conmiss:
purposs of the interview was o
the gansval population is o
addition To lwsrning abuut g
wanted €9 lessrn who pearfor
in the gualification andy
gatharsd in that interviel

e aboul the process by whish
to petit Jury venirss. iIn

25 Step, and what oriteris sre used
grusal processes. Salisng inforsation
iz presentad ln the follewing section:

Aocording to  the Court Administrater snd  the  Jury

Coemissionar® patantial Jurers for trials in the Elghth

Judisial Bistrict Oourt sre Qrawn from only ong SOGESS < 8

registration list provided by the Nevads Depsziument of Metor
Vanicles, The 1ist, caﬁt&iﬁg_gzﬁvﬁr 00, D00 npanes, inchudes
information about motor vehitle licensess and ¥ ID card
holdars 18 yesrs of age o plder whoe ars residents of Clavk

County. ~The list i3 on a computer taps which the OWV

furnishas to Clark Count

¥'s Computer Informastion Systews

Dapartment. The Informabtlion Systems Uspariment unicads the
daka from the tape inte the county‘s sainlrame conpubes. The
1ist iz updated svery 2ix months by nesng of & new tape Srow

the DMV,

in the past; the dury QQQEZW&EQ§§@§$$§§ aﬁ'ﬁgﬁﬁg f&ﬁﬁ.@ﬁﬁ&ﬁ
reglstratlion lists as wall ss the DNV List. Howavear, studies

Ehowad that 87 percent of the vegistersd vobers wers sles on

the DNV list, so in 1382 & Jdevision vas smsde o use sely tha
DBV Lisk. - - . :

Each waek thﬁJa@mﬁgy-grﬁvi&ax\th@ﬁiuﬁy'Q&ﬁmigﬁiﬁﬁﬁr‘§~@£¥isﬁr
with & list of about 3,000 names réndomiy selacied, from all

2ip cods arsas in the county. {Hote that a% uf Jansary 1.
i%?ﬁf'ﬁhﬁfﬁﬁﬁy”ﬁﬁﬁmiﬁﬁiaﬂﬁﬁ‘$'@ﬁfi@@'Eﬁﬁmﬂ selenting 2,500

TANSS per waek, rathsr than 3, 008.) The Court Mministeator
§¢ S ¥E ﬁﬁ&t.ﬁﬁﬁ*@?ﬁﬁﬁﬁﬂ'iﬁfﬂﬁxﬁ-ﬂ@j@@ﬁi?@«iﬁ:tﬁ%&eﬁﬂﬁty'@@115'

ﬁh@;ﬁaﬁmﬁ:aﬂ@\ﬁh@eﬁuﬁy\ﬁ@mﬁﬁﬁﬁiﬁnﬁriﬁ‘ﬁﬁﬁiaa‘iaﬁ?&‘inwalw&ﬁ;
The oounty UeRR a8 comprahsneive jury selsciion softwars
progras, whisch has been in use since abopt 1983, Thls
sglgction process haws bkasn challenged thres times and found
valid sach time, acvording o the Dourt Administyator.
Howaver, speacific informaticn about how the cospubes

randonizes and selsoia nenes would have €o be obteined from

the Clark County Computer Informatisn Systems Depsctwent
Ravsonnsl who rTun tﬂ&'gr@gram-iﬁ_@rﬂar'tﬁ.@ﬁgluﬁta:Qﬁ&th&f
procedurss kaing ussd ars sppropriats. |
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ceming in, S0 they won't Nave 3

Tar jury duvy.

nok selacted, or if they serve on.a juey.

ﬁﬂmwﬁﬂ$&$a&$&fﬁh&ﬁrﬁmﬂt:tmfthﬁgﬁjﬁgﬁﬁﬁfinﬁi@jﬁﬁ&lsg_ﬁﬁgut;gg

POECEnt are returned because of bad addresgses {Ro8Tly sepirad

forwarding sddressssl, while Just under one Fuarter who arve

summened do not respond, snd sbout i <590 respond by telephons
2 instructed, Ths courd hes ao snisreenst staff and does not

Eand oul 8 second summons ke paople who diate respond to the
ficst ong. Blas, thay 4o net make an atiempt to gacsrtalin
sddrasses  of people  whose BURECNSEY  are  refurned aw
undelivarable. - B

The 1,800 s &2 individeals whe call the Jury Cossizsionarts

office in rasponse to the susmonsss are agkad savaral
questions te deternins wligibdlicy, and to provide Inforastion
o the judge and attorneys for use is velr dive. In addifies
to data affeching sligibilivy, data i collectad about the

Parson’s socupation, sducstion, spouse’s ccoupation, and pelow

Jury service. Tf eligidble, individusls sca then randomly

‘azeligned 3 "badus nusbesrt snd Lold ta report for jury duty on

3 spacific date. They are also enstructsd to ocall bafors
_ 38 in if the case settiss.

If & pereon doesn’t shew up SN oy gy .
4 badge number (snd thyg partmant), the process for
following up variss. of By Cha judge will asy the -
Commlasioner’s office Yooy & PEISon and
in, and somelimes the 19 imply
&R orday to show causa oy not appesving.
E,800 who respond fo the sumsons sotually Ry

Jurors are pald S!&Jmf :f-sér raporting to the courthouse i they
ars not selacted for Jusy duty. If they survive voly dirs angd

arg salacted o serve on a jury, they ars pald $13.00 for ssch
of the first TRdays, and $30.00 for svary day thereafier.
They are sise peid milasaga. Ths court uses 3 "one daysons

trial® syates, in which peeple who come to Court bub are met
sglected for & trisl, s wall as thoss who Are selected bo

S8Ive, ave avewpted from ferther jury duty for & puricd of at
ieast Thres yesrs. Thisg systew egzas ths burdsn on peopls, s

that thay aren't oslisd back on muliinle secasiong if they sve

& ataff of 2 full-bisw and 3 or 3 part-time paople handles ths
telephone calls that cose in responss to the sumponsss. This
staff s pesponsible foy detarmining eligiblilicsy. Po be
eligibls, & person must bhe & oitisen of the United States, s
regident of Clark County, nobt & convicted falon {unlsss rights
have besn restorsd), snd ke able o § E
English, By statuts, those wvel &3 whoe raguast exous
thoss with psrssnest disakilitiss sre sysspiad. _ :
' % 4re given fo full-tims students,. people claiming
BECIOAL wNoUSEE, eople whose income in based sbrictly BE
commigsion, and people in positions exenplad by s, |

vk

18

50

uty sfter beling sssigned

& 'simﬁ&rﬁtgmi |
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Those not exdapted or asceriained to be ineligible are told us
veport for jury duty and te let the judge desl with their
EXCuse®, i€ any, Il the courtronm. The Jury Cosmizsionerts
wifics triss to msintaln & personal touch, by spaaking with

sach potentisal jurer individually ma the tslephons. The staif

A8 instrucisd o be very carsful net e awcuss Jurors sxcept

for the reasony stated sbove. The policy is to 18t the tudges

decide on all other regqussts for sxewgtinn.

When jurors arrive st the courthouss they ave directed %o 8
reom whars (hey are glven 2 badys., & handbook shoud the fury
systeg, and thaiyr oheok for shefirst day’'s service. Theay are
also shown an svisntatlon filw snd given an opportunity to sak
guestlions, after which they ars sssignad Lo patit jury venires
for various dapartments, bssed on groupings of badge nusbsvrs.

Tha procedures ussd by the Bightdy,
revigvsd over a periocd of saval
Thomas Mungterman, who ls ag
far Ftsts Courts. He LG
ddministrator has sat a
by tha Hatisnal Cantsy B

s by a comsultank, Or.
Pwith the dstional Center
-2d in add~-1983. The Court
£ reaching all ths standards set
Sr State Courts, but recognizes that

the Righth Judicial Dlstrict has not yet raachsd that goul

with raspest to some of the standards.

51
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hera sre our potential sources of disparity in ine process

lesding to the selection of jursrs for venires in the Bilahth
Juﬁiaia}, giﬁ&flﬁt Q@E‘Sr’ﬁ@ ?ﬁ;ggg four 33“3"@@% vﬁf&ﬁ

The source list |

The sawpling process | o |
_graﬁeﬁuragpf@r~&§aiinq;with~ﬂ%ﬁ@rﬂ$§@ﬁﬂ® Lo 2UERORSes
Standards for sxcusing : R

¢ Amacicen Ber Association's g

¥ RS

feprasentative and should be as inclusive of the adult populatien
iohe Juvisdiction ae is fessible.” At lasst some of the
disparity sscertained in ¥his study might resslt frow She uss of 2
Vehitlisws, rachsr then using multiple ssurces, -

R

A3 & aingle source, the Llist do s; SPPSRY o e reascnably
B L 3 Yor Clavk Saunty  for 1833
"Lesidents 18 vears of age or

dndicats & population of § o H
older’, Figures provided\lerWb-Vevads DNV show bhat ag of July,
2932 thers were & totel WOOBIS, 406 licenaess and ID card holdwes
Sver he age of saventeln in Clark County®, Thus, the DV list
ineludes ¥0.1 parcant of the adult populatien of the county.

Bk (Doidet which sxcludes 10 psrcant of the jury eligible
Bapulation may very wall contribute to the under-reptasentation of
racial minoritiss on Jury venires in Clark County. A 1ist which is
not fully inclusive could eamily be askeved against racisl
minoritiss becauss of avenomle and ctber factors wbich might serve
a8 darrisrs fto obtaining driver's licenses or MV ID curds.
However, the DMV doss not keep records o tha rage of livensess and
I2 cardholders, 35 1t i not possible to 58y with any degrse of
sertainty whether the source list is aw representative of the sdult
populstion a8 {8 fessibls, : : - - _

Neverthalsss, sugmenting the single source 1iwt wikh other lists is
& mathod used in & nunber of cther states to improve incluslvénsss
in Ehis initial stege of the jury selaction process. Aummenting
o pressnt list with just ons other source, a list of ragistersd
joters, would increass inclusiveness hy seversl parcentags points,
and Jse of ona or uore other lists, wuch as eity dirsctories
nama just A few could ensure that the master jury pool is as

inclusive ss possibla.

1y
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Rendom sampling i an imporbsnt part
at Wo stages, First, the SEEEE™

BECR W8sK should be 3
states that this seleg

MR §§§§gﬁﬁ§J
Lion PrOCess

«  TRe

with any degres of certainty that salsctiss at this stage is
randoR. : o :

Potantisl jurors should alse be randosly aseigned to pansle for
specific trisls.  Appearently thie

numbers Lo isdividuals az theyas

T » .

11s%Ald veosives, the
¥ is cailed Inte guestion.

Farther study is nsedad to determine whether the selection process
Tonduatad by Clark County 18 actually random, but clesrly some of
tha dizpsrity we have found might be attributsble to procedures

usad #t thiz stags of the selaction process. -

Avcarding to informarisn providsd by the Cowrt Admimistrasor, it
sppesrs that failure to follow up on NOR-TespORESs £O SUNRONSES
Niﬁﬁt:hﬁ.g aajor fagggr_ggnggibﬂgiﬁg tQ gnﬁﬁfﬂ§@§$ﬁ$$ﬁﬁﬁtiﬁﬁ‘ﬁf
Facial sineritiss on jury venires (n the Eighth Judicis) Distriot.

Gnly about 1,800 {$3.3%) of the 3,000 summonses mailed out sach

waekt generale responses. About 23% are returned aw undsiiverabls,
while the remainder, about 23%, fall ©o generste responses for
rasEony Lhat haves not baen determined.

Bacsuse the court doss not meke any attempt te ascsrtals oorrect
addresses for summonses which ave undsliverable {mestly s & vesult
o1 explrad forverding adiresses), and does not reswmmwon thoss who
'ﬁﬂﬁ‘t,fﬁﬁ@ﬁﬁﬁﬁ ﬁﬁ&ﬂi?*ﬁﬂﬁﬂh&lﬁ*&fiﬁﬁ&_ﬁ@t&i.§vﬁi1§§@@.jggy-§ﬁﬁ1:i@
sifectively aliminated from oonsiderstion at this cather eariy

shage of the sslection procesms, While wa osnnot say ¥or certsin

that this la the major cause of under-rapresentstion of racisl
‘minoritiss on jury venirss in the county, that conciusion appeavs
ke be warranted. If minorities are more transisnt and tend to wove
more oftEn than others, then they ave lass likely to recsive a
.ﬁﬁmm¢ﬁ§ $#ﬁ§ ﬁﬂ ﬁh§m@ :Ef~gﬁg¥ arﬁ'iagg.likﬁig te respend €O &

53

the jury sslsstion process
2 be suamonad

RSk L O A8 done by staff st Clagk
bousty's Cosputer Informstion Systems Depsriwent, and that the
process has been challengsd thres times snd found soursd sach Sims,
But umtil specific information is svallsble shout ths sctusl
&ﬁlﬁﬁﬁﬁmﬁFf@ﬁ@ﬁuﬁ@@1MWﬂi&¥=@kmﬂgﬁ@uﬁty§M§ig:ﬁﬁtixm%ihlﬁixgﬁgg
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ﬁ@mm$ﬁ§“£@£:&5y3$§’&*wariaﬁﬁ-@ﬁ.rﬁaﬁﬁﬁﬂlszﬁﬁEﬁﬂk-ﬁﬁvmﬁﬁéfﬁt&ﬁﬁﬁﬂﬁ
©f the judicisl process oo anticipation of exclusion from ths
systam, Lhen they srs mors 1ikely o be under-represented in the
poal of potential jusoes. | |

The Court Adeinistratoris ststed policy is to exouse potantial
lurors using conserestive criteris, telling mogt @f those whe
EraSent excuses bassd on hardship, inconvenissce, or bisses of
‘arious sorfs €0 repert for jury duty emd let the Judge decide
“hather or not to exouss Ehem. § Are not kepl (or et least
ek complled) concerning the numnber sxcused for various ressons, =9
i iﬁkﬁ@g §gggiﬁ1§7&@?@7ﬁﬁfﬁﬁﬁﬁfﬁiﬁ§‘%f
excuses® arve being given. Likewd
roncerning the nombers deemed i
if it im sotuslly the cass
whe respind o their sum
this iz potentially smoif
might sccount for the undsd
venires . | |

C for various resscns. Bub

tage of the selsotion poocess thst

glalify and ave not smoussd, then

Ig, for sxasple, Binoritiss who vespond ©0 & SUBBONS 80§ were

Likely than sthers ta gr@s&ﬁh,&ﬁﬁusﬁs.whiﬁh.ar&frﬁaﬂily:amaaptaﬂjby

staff in the Jupy Commigsioner’s offive, then minorities are golng.
o be under-represented on jury;vaﬂiraag,.ﬁaﬁiaiwmimmriti&m~aﬁﬁ:1@@-

income people might b@:wﬁwﬁ~lik@1y,tﬂQmmn@i@ﬁ.ﬁiﬁamﬁgai.hﬁxﬁahi@
3ﬁﬁ‘$$'gt&ﬂtéﬁFﬁxﬁM&ﬁﬁ-h?'ﬁﬁ@fJﬁr?"ﬁﬁmmiﬁﬁi@ﬂﬁﬁ?ﬁ.ﬁﬁ&ffs,u&l$ﬁm'ﬁh&
pragtice ot 3§ L0 petple who say they derive
thair sabire incoms Yrom commisgions might bend to exslude vsois)
minorivies &ﬁﬁ*ﬁﬂh@rﬁ'whﬁfha?@.highﬁr rateg of unemployment or who
are leas likﬁly't@_ﬁﬁ-&mﬁlayﬁﬁ.iﬁ:tﬁaéﬁﬁimﬁﬁﬁ wage sarning jobs.

The study shews acial mineritis lar . ”
Jury vendras fﬁ?lﬁﬁghﬁﬁ-ﬁﬂﬁiﬁiﬁi-ﬁi@t?itﬁwﬁﬂﬁﬁtﬁu"Thﬁwﬁiﬁgﬁﬁiﬁf is
shatistically significant, and with raspect o Africsn~bmaricans

thers is less than 1 chence in 3,000 that the cheecved dlspavity

a&@urrwﬁ‘ﬁyach&ﬁQQ-rathﬁwfﬁﬁ&n.@g ¥ rasult of obthey ﬁ&ﬂtaxﬁﬁg“ﬁitﬁ
raspaat €0 othev minoritise, thers {®x lexs than 1 chawnoe im Lo
‘ﬁhaﬁ-iﬁ_ﬂﬁﬁﬂ?ﬁ@ﬁ-h&'ﬁh&ﬁﬂﬁ:QEQﬁﬁy

An_snalgﬁis'ﬁfnthQ_sglactign.prﬁgagx:iﬁﬁiaataﬁ that disparitios
ﬁ!iﬁﬁ.Ss'awrﬁault_af_pyac&&uxﬁﬁ-fﬁll@&ﬂﬁh&ﬁ-thxﬁﬁﬁiﬁtiﬁﬁﬁ-mfﬁﬁﬁb
Filrst, a single source 1ist is used to gsnerate rones &f sdults in

Clark County. This liaw, provided by the Nevads MV, only inclmies

shout 29 pergent of ths adult populstion.  Sscand, ROt  onge

ﬁﬂﬁ?ﬁﬁ?_@f”thﬁﬁﬁ‘sﬁmm@nﬂﬁ"ﬁﬁ‘ﬁ@ﬁjf&ﬁﬁiﬁﬁ.tﬁé BUBRRORS because it is

iy

54

jether inordinate numbsrs of
lgures were nok avallabls
about SO0 {37.53) of the L, 800

Mfﬁ@r@saﬁt&tigm‘@ﬁ‘raﬁiﬁk minoricties s

that racial sminerities sre under-zepresented ow

56

AA05785



raturned €9 the Jury Commissicnarts sifice 8% undeliverabls, and.

attampl = »ade o sscertain corract addrasses for thoss
individuale. In addition, neszly onss~guarisr of the sumhonses ave
hot returned, for @ vavisty of reasons, and those individusls arve
Rt re-sumsensd. Pinslly, ssong thoss whe do rezpond to the

SURRERS, ﬁvﬂrjﬁﬂ1?&?@%@%“,xa“&iﬁhar.&ﬁﬁﬁﬁﬁliﬁi@d*frmm.ﬁury_ﬁ@tyﬂar

Are tamporarily or permanently sxcusad from ssrving by the Jury
Conplssionar’s affice. N

ihe neb affect of thess procedures im, that sut of svery 100 aduls
nembers of Clark County's populatig nly akwue 18 evay vesch the
stags of being sseigned o 3 Ly pire, while 82 do net. Ths
disparity bebtwveen the percentasR Y Dlacisl sinorities in the sdulg

2l in jury venires ls divectly

population and the nuwbey _ _ _
ALTTTIDULARlE Lo one oY che factors discusssd sbove, and ths
disparity oould be reduce¥ or sliminsted if some or all &f Ehe

following measuress were ilmplamsnted:

® use of multiple source lists to snsurs thad the jury posl is
28 inclusive and as reprassntadtive as possible. '

& Implementstion of messures Lo ascartsin sorrect, dSaliverabla

3dressst for those individusls wvhose summonses P8 retubned

33 ursislivershle.

¥ Be-summoning of thoss who don't vespond oo thelr initisd

SURBONE .

& Bryiot  adhersncs to'  statubss and rules  governing
Alsqualifissvion sand swousal of povential Jusurs. |
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A MESSAGE FROM THE

Justice Bob Rose

There 1s nothing more basic, more fundamental in our
justice system than the right to have our disputes decided by a jury
ot our peers. The jury system is essential to our system of govern-
ment. It is a bulwark of our democracy and a cornerstone of our
freedoms.

Concern about the future of the nation’s jury systems
prompted the National Center for State Courts to organize the
2001 Jury Summit in New York City, co-sponsored by the New
York State judiciary. The purpose was to bring together representa-
tives of state judiciaries to examine every aspect of the states’ jury
systems and explore possible ways to update and reform the system
that has served democracy so well. 1 attended the
2001 Jury Summut as part of Nevada’s delegation
that included Second Judicial District Court Judge
Janet J. Berry and Clark County Assistant District
Court Administrator Rick Loop.

The wealth of information obtained at the i
Summit prompted me to recommend that the time |
was ripe for a study of the Nevada jury system.
The other justices agreed and established the Jury
Improvement Commission in mid-2001. Justice
Deborah A. Agosti was named as co-chair and by
September 2001, thirteen additonal Commission
members were appointed.

No aspect of the justice system has more
ot an impact on the average citizen than jury duty.
Because of that, the Jury Improvement Commussion has become
one of the most important commissions ever established by the
Nevada Supreme Court.

4 Nevada Jury improvement Commission
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CO-CHAIRS

Justice Deborah A. Agosti

Jury duty 1s an obligation ot ¢itizenship and a unique
experience. Private persons are asked to take nme trom their
personal and professional endeavors, sic and listen tor hours and
days, deliberate with people they barely know and make decisions
that will deeply aftect others. At no other nme s a cnzen asked o
participate 1n government in such a personal, derailed
and mportant way. As ajuror, a ciazen is licerally
required to pass binding and lastung judgment upon
rhe conduer of one or more within our society. This s

an awesome responsibilicy, indeed.

There 1s no questnon that a strong and rehable jury
system 1s an essential component ot this country’s
judicial branch ot government and cruaial to the
public’s rrust and conhidence 1n the courts. During,
my tenure as a tral judge, I have seen thac jurors torm
lasting conclusions about the judicial branch as a
whole. Jurors judge our judicial system based upon
their pereeptions of its tairness, ctficiency and under-
standability. very recommendation within this report
1S meant in one way or another to strengthen our jury
system and mspire the pubhc’s trust and confidence m the system
we so cherish,

| believe strongly i the process ot trial by jury, 1 also
beheve Nevada’s jury svstem s sound, ettecuave and reliable. Never-
theless, 1t1s worthwhile to review any system from tume to ume in
order to idenuty weaknesses and eftecavely plan unprovements. It
has been my privilege to work with the dedicared members ot the
Commission in the systemartic review of our practices relatng to the
treatment of jurors and the conduct of jury tmals. 1 paraculartly
acknowledge Justice Bob Rose tor his conceprualizaton of the
commission and tor his leadership inits progress. I hope thar our
cttorts will contribute to improving the overall quality ot this vener-
able and mdispensable msarution: The Trial by Jury.,

P et oai kel FLED Y divis AW ATIRIRT v L dE RN i it 5
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Nothing is more fundamental to our justice system than the right to have our
disputes decided by a jury of our peers. Trial by jury is a bulwark of our democracy, a corner-
stone of our freedom, and 1s guaranteed by the Bill of Rights.! The Nevada Constitution
states:

“The right of trial by jury
shall be secured to all
and remain mnviolate forever.” 2

The jury system is a fundamental right that links the citizens to the justice system and
gives them ultimate authority over the outcome of trials. Jurors pass judgment not only on
criminal defendants and civil liugants, but on the jury system 1tself. Those involved in the
jury system know that jurors are not shy about expressing their concerns when they feel the
need.

There has been criticism over the past few decades that the jury system 1s either too
slow and cumbersome for our modern society or that jury verdicts are intluenced more by
the quality of the lawyers or showmanship than the facts and law. In response to these and
other criticisms of the modern judicial system, the National Center for State Courts’ Civil
Justice Reform Initiative 1n 2000 explored the erosion of the public’s opinion about the
courts. The initiative hoped to identify key factors contributing to the deteriorating percep-
tions and to develop strategies and actions to restore public trust and confidence.

In his book, In the Hands of the Peaple, United States District Court Judge William
Dwyer readily acknowledges the threats to the jury system in the first chapter enuted The
Endangered Jury. Judge Dwyer opines that the troubles “arise not from the jury but from the
way we manage adversarial justice.”® He warns that the “looming danger 1s that we will lose
[the jury system] if we move too slowly or incompetently to improve the system that
surrounds 1t.”4

''U.S. Const. amend. XI.
* Nev. Const. art. 1, § 3.
* William L. Dwyer, In the Hands of the People 5 (2002).

6 Nevada Jury improvement Commission
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State judiciaries have begun ro examine their jury systems and devise improvements,
In 1993 the Arizona judiciary became the first to establish a commission, tollowed by a
number of other states, including New York, Florida and Colorado.

Concerns about the tuture ot the nation’s jury svstems prompted the Nanonal Center
tor State Courts to organize the 2001 Jury Summit in New York City, co-sponsored by the
New York State judictary. The Summit’s purpose was to examine the current state ot the jury
system and explore potental mprovements and retorms. Nevada's delegates to the 2001

Jury Summit were Nevada Supreme Court Justice Bob Rose, Second Judicial District Court
Judge Janet J. Berry, and Eighth Judicial District Assistant District Court Administrator Rick

Loop. The intormanon obtained at the Summit promprted Justce Rose to recommend thac a
study be conducted of the Nevada jury system. The Nevada Supreme Court agreed and
established the Jury Improvement Commission, which Justice Rose and Justice Deborah A,

;\g()sti co-chair.

The Nevada Supreme Court’s Jury Improvement
Commission was so named because the Court believed the
Nevada jury system is basically a sound and productive system
that s not m need ot an extensive overhaul. The Court agreed
there could be room tor improvement in a system that has not
scen much change over the last century. The Commission’s
mandate was to study the jury system in Nevada and recom-
mend changes to improve efficiency, make the process more
user triendly tor cinzens and lawyers and ensure that verdicts

are tair and reliabie.

The Commission examined the way cases are
processed by the courts and how cinzens are called o jury
dutyv and treated when they report. The Commission tried to
determine whether jurors have access to all the informaton and evidence needed to make the
best possible decisions. The goal was to recommend ways to improve the quality of justice
in Nevada jury mrials while making jury duty as wouble-free as possible for citizens who serve,

To emphasize this, the Comnussion calls 1ts study Justice by the People,

Nevada Jury improvement Commussion 7
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The Commission held public hearings in Las Vegas, Reno, and Carson City and
listened to judges, attorneys, court administrators, former jurors and the general public.
Also, questionnaires were distributed to hundreds of former jurors surveying their opinions
of the jury experience. Two of the nation’s leading experts in the field, G. Thomas Mun-
sterman and Michael Dann of the National Center for State Courts, met with the Commis-
sion to help guide the process. Mr. Munsterman, Director of the Center for Jury Studies
at the National Center for State Courts, and Mr. Dann, a former Arizona Superior Court
judge who headed that state’s tirst jury study, contributed their knowledge and helped
ensure that the Commission’s product 1s complete and meaningful. The Commission also
reviewed the reports generated by other states that had examined their jury system prac-
tices, as well as leading texts in the field, such as the resource book Jury Trial Innovations by
Mr. Munsterman.

The Commission believes it has obtained an accurate picture of the way the jury
system functions in Nevada and the concerns of all involved.

The Commission realized that to be ettective, the jury system must balance the
needs of the trial judges, the attorneys, and the court system agatnst the burden on citizens
called to jury duty. The Commission could not make recommendations to improve one
aspect without rightfully considering the other. The focus of the jury system must always
be on achieving just resolutions in legal disputes. To best achieve justice, the legal system
must strive to provide all the necessary information to jurors in an intelligible way, while
preserving the rights of those who rely on the courts for dispute resolution. With the aim
of achieving this end, many of the Commission’s recommendations involve the way
evidence is presented to jurors.

Other recommendations focus on the way citizens are summoned to jury duty and
treated while they perform this vital public service. It is necessary for citizens to under-
stand that jury duty 1s not just a responsibility, but a right as well. Nevadans should be
willing to serve and proud ot their service, and Nevada’s courts must work to treat jurors
with the respect they are due. If citizens and the courts embrace their roles, our jury
system, the hallmark of our democracy, will not only survive, but tlourish.

8 Nevada Jury improvement Commission
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Case Processing
With Efficiency

The first serics of reccommendations

focuses on the management of cases prior
to trial, which prepares the cases tor eral or
facilitates the settlement process that re-
solves the vast majority ot both civil and
criminal cases. Settlements and plea bargains
reduce the number ot disputes that are tried
and the corresponding need to summon cia-
zens to jury duty, The Commission strongly
believes that the courts should not infringe
on the lives of citizens by summoning them
to jury duty unnecessarily, nor encumber
public tunds that could be used tor other
governmental needs. The Commission was
particularly interested in wavs of promoting
settlement well prior to the day prospective
jurors are scheduled to report tor jury duey.

The Commission also believes that effec-
tive case management by the courts simpli-
tfics and tacilitates earlier decistons on the
legal 1ssues in the cases that go to jury trial,
thus reducing the length ot cases and the
time citizens must spend in jury service.

These recommendations are as tollows:

1. Early Mandatory Case
Conferences in Civil Cases — Within 10
days after the answer to the complaint 1s

tiled, the judge should notuty all counsel to
appear tor an early case conterence to be
held within the next sixty days. The judge,
rather than a commissioner, should conduct
the conterence.

2. Formalized Settlement
Conferences 1n Civil Cases — Mcaningful
settlement conterences should be conducted

by a judge or mediator in all cases except
those tew where the district court judge
determines such efforts would be tutile.

3. Meaningful Pretrial Conferences
in All Cases — While pretrial conterences
are already required in civil cases, they otten

are not conducted in any effective way. The
Commisston believes meaningtul pre-trial
conterences are extremely helptul in both
civil and criminal cases.
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4. Wortkloads of District Court

Judges Should be Equalized — The actual
workloads of all district court judges should
be equal regardless of what type of cases
they handle. Judges should perform their
routine work at the courthouse during work-
ing hours, demonstrating their commitment
to the job they were elected to perform and
instilling public contidence in the justice
system. Judges’ availability at the courthouse
also promotes effective case management,
insuring a workforce to address case process-

ing 1ssues, such as settlement conterences.

5. Adopta “No Bump” Jury Trial
Policy - Every case ought to be resolved by
the trial date or go to trial at the designated
time. To accomplish this, it 1s necessary to
have all judges present in the courthouse,
and a meaningful overtlow system in place,
enforced by a strong chief judge.

6.  The Jury Should Not Be Kept
Waiting - Delay was the most trequent
complaint made by former jurors to the
Commission. Jury trials should be a court’s
top priority. Judges should be sensitive to
the impact of delay on jurors. Trials should
start at the designated time. Judges should
require that all pre-trial matters be submitted
and decided prior to the time jurors are
required to appear and, whenever possible,
address legal 1ssues atfecting the case after
the jurors have been dismissed for the day.

Selecting Citizens
For Nevada Juries

The tollowing recommendations involve
the statutes and court rules that establish
who is eligible tor jury service and how
prospectve jurors are selected, treated and
compensated. The responsibility of jury duty
should belong to all citizens. Basic fairness
and diversity issues demand that prospective
jurors be called from all segments of the
community. To that end, the Commission
believes that the jury pool should include as
many citizens from as many walks of life as
1s possible. No one should be automatically
exempt from jury duty, except legislators and
their statfs while they are in session. Jury
duty requires a certain amount of commit-
ment and sacrifice. Once seated, jurors
should be reasonably compensated for their
service. Those who serve should not be
summoned anew to jury duty for a reason-
able period of ime. The Commission makes
the tollowing recommendations:

7. Attempt to Use Three or More
Source Lists in Selecting Prospective
Jurors — The prevailing current practice is
to use Department ot Motor Vehicles and
registered voters’ lists. The Commission
believes adding utility users’ names should
broaden the pool of prospective jurors and
consequently reduce the frequency with
which citizens are recalled to jury duty.
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8. Eliminate All Statutory
Exemptions From Jury Duty — All jury
cxemptions listed i NRS 6.020(1) should
be climinated, except for legislators and

thetr statts while thev are in session. There
should be no occupations or classes of
mdividuals excused tfrom pertorming the
same public service the average citizen 1s
required to perform.

9. Increase Juror Pay — While jurors
should be adequarely compensated tor
thetr service, it 1s the Comnussion’s view
that jury duty 1s a public service that
requires a certain amount of sacritice.
Current jury compensation ($9 appearance
tee for responding but not beng selected,
S15 per dav tor the tirst five davs of ser-
vice, and $30 per day for every day of jury
service thereatrery 1s inadequate. The
Commission believes the 39 appearance
tee s so litede as to be inconsequentmal;
Many prospective jurors are surprised to
recetve any such compensation. The Com-
misston recommends that the appearance
fee be elminated for the first owo days a
CIIZEN APPEars pursuant to a jury sum-
mons, but 1s not selected. Jurors who are
selected to serve on a jury should recerve
340 per day, as should any prospective ju-
ror who must come to the courthouse for
more than two davs for jury selection.
[liminating the appearance fee would help
ottset the added expenses of the increased

jury tees.

A )

10. Eliminate Mileage Allowances for

Travel of Less than 65 Miles One Way -

Most jurors travel relattvely short distances tor

jury duty yer recetve compensation for each .
mile traveled. This often results in wastetul
expenditure of administrative resources to
1ssuc mileage allowance checks tor very small
amounts. The Commission believes normal
travel to the courthouse should be an uncom-
pensated part ot jury duty. When a ciizen
must travel more than 65 miles 1in one direc-
tion, however, compensation should be
provided. Mileage allowance 1in such cases
should be increased to the state rate ot 36.5
cents per mile.

1. Adopt a One-Day/One-Trial
POliCy - All District Courts should ;ICI()pt a

one-day/one-trial policy in which jurors
conclude thetr obligations i one day unless
selected to serve on a jury or mvolved 1in

ongoing jury sclectton.

12. Excuse Jurors from being Called
Again for a Period of Time — Those who
have served on a jury should be excused tor a

reasonable pertod ot time betore agamn being
summoned. The Commission believes the
period should be at least a vear, but under-
stands that 1t can vary from county to county
depending on the local needs and the size ot
the available jury pool. Wherever possible,
those who have served on tederal juries should
be excused from turther jury duty in state
courts tor the same amount of time as s
aftorded those who served on a state jury.
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Empowering
The Jury

Perhaps the most innovative and revolu-
tionary recommendations involve the meth-
ods of presenting evidence to jurors. The
Commission believes that jurors should have
the best information in an intelligible form
to aid them in reaching a just verdict. Jurors
are generally untamiliar with the intricacies
of the law and trial procedures. Former
jurors complained at public hearings that
they were not aware of what was expected
ot them until they received the instructions
on the law just before tinal arguments. They
complained the trials were sometimes con-
fusing and nearly all advocated allowing
jurors to ask questions of witnesses to clarify
issues. The Commission understands that
attorneys would lose a small measure ot con-
trol over trial strategy and may be required
to alter the way they present evidence as a
result of some recommendations. The
Commission nevertheless concludes that
problems for counsel like the infusion of
some uncertainty in trial strategy as a result
of jurors; questions to witnesses is war-
ranted. On balance, it 1s more important for
jurors to have the opportunity, through
more active participation in the trial, to tully
understand all the evidence as it 1s presented.
The Commission makes the following
recommendations:

13. Juror Notebooks — In every case,

jurors should be provided with paper and
pencils to take notes. In appropriate cases,
jurors should be provided with individual
notebooks to hold copies of instructions
and exhibits, their personal notes and
photos of witnesses.

14. Instructions on the Law at the
Beginning of Trial — Jurors should be in-
structed on the critical law in the case before
the trial begins, and be provided with copies
of those instructions, so they can focus ap-
propriately on the testimony and evidence.

15. Permit Jurors to Ask Questions
in All Cases — Jurors should be permitted
to ask claritying questions of each witness at
the conclusion of a witness’s testtmony. The
juror’s written question is submitted to the
judge, who, after consulting with counsel,
rules on the evidence the question is

designed to elicit.

16. Mini-Opening Statements —
Betore beginning jury selection, attorneys
should make brief statements to inform

prospective jurors generally as to the nature
of the case. The prospective jurors may be-
come interested in the case from the outset,
minimizing the number who seek to be
excused from jury service.
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17. Clustering Evidence on Complex

Issues — The District Court should have the
discretion to cluster presentations of all
techrucal, medical or scientific evidence at
once time during trial, whether it comes from
the plainuft/prosccution, or defense.
Hearmg all the evidence on complex issues
at one point in the trial should help jurors
mtelligently weigh the technical evidence.
Attorneys should also be permitted to make
mini-closing arguments solely on the techni-
cal 1ssues immediately ateer the evidence has
been presented. '

18. Increased Bailiff Training
and Court Control — Bailifts are the
communication link between juries and the

courts. They assist and protect the jurors,
Bailitt are critical to the proper functioning
of a jury trial so they need to be properly
trained. The districe court should also have
sutficient authority over their job
performance.

19. Protection of Jurors — A hallmark
ot our justice system is that all jury trials are
open and public, and the identities of the
jurors are known. On rare and extraordinary
occastons, however, when there may be a
substantial threat to the safety of che jurors,
the 1dentities ot the jurors should not be
publicly disclosed. The decision to protect
jurors’ identities should always be handled in
amanner which preserves a detendant’s right
to a tair trial.

Issues Considered
And Rejected

The tollowing issues were tully consid-
cred by the Commuission, and addressed in
the public hearings. The Commission
believes that enacting these proposals would
not turther justice n the jury system.

Reduction of Peremptory Challenges
From 8 to 4 in Capital Cases, and From
4 to 2 in All Other Cases — This was

considered as a way to enhance the diversity

ot juries and to shorten the tume 1t takes to
select juries. The Commission believes that
the present system has worked well and has
produced sutticiently diverse juries.

Permit Jurors to Discuss Testimony
and Evidence Mid-Trial, Before
Deliberations — While this proposal was
explored to determine if it would help jurors

better understand evidence, the Commission
concluded that 1t could cause more new
problems than it might remedy. A large
majority ot the tormer jurors who testitied
were opposed to the idea.
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Minimizing Delays
Through Pretrial Procedures

Pretrial planning 1s essential to ensure that trials are orderly and fairly
presented. Ideally, a jury erial should begin and proceed to verdict with only normal
nterruptions. Ideally, judges presiding over a jury trial should devote six or seven
hours a day in court to the trial. The ideal 15 often not artainable because ot evidenuary
issues, scheduling or other problems with witnesses or jurors, or emergencies in other
cases. This seems to be the norm in most districts.

In the Eighth Judicial District, however, a jury trial is subject to additional
mterruptions and significant delays. Current practices in that district as well as its
cnormous volume of cases contribute to the problem. For example, since most crvil
motions are orally argued, a judge’s law and motion calendar usually consumes valuable
time that would otherwise be spent trving the jury case.

Additionally, the current system tor assigning cases has resulted in an inequita-
ble workload between the judges who specialize in civil and those who hear only
criminal cases, with the judges who handle only civil cases bearing far heavier cascloads.
One civil judge has resorted to beginning trials at 8:30 a.m. and ending at 1:30 p.m.
cach day, and doing the remainder ot his work thereafter.

Another judge told the Commission that he handled routine court marters
throughout the morning and then went to a temporary courtroom rented by Clark
County in an adjoining building to preside over construction detect jury trials in the
afternoon. One attorney told the Commission during a public hearing that he was
involved in a jury trial being tried every other week. The trial would be conducted for
a week and then the district court judge would use the next week to catch up betore
resuming the trial the tollowing week.

These sorts of schedules place an unfair burden on the citizens serving as jurors
and hamper their abilities to remember the evidence. An Eighth fudicial District Court
judge complained: “Conducting jury trials in thus district 1s ltke a MUALS H. unit
operation.”
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The ciuzens of Nevada deserve better than a MLA.S.H. approach to jury trals.
Jury trials should be a judge’s most important business. Once a jury 1s empanelled,
trials should be conducted six or seven hours a day, every day, unul concluded.

Although the Eighth Judicial District’s caseload 1s very high and the Commus-
ston agrees that additional judges are needed, there are a number of innovatons the
district could implement to process jury trials more etficienty and less expensively.

The Commission urges adoption of the following recommendaaons designed
to eliminate the problems and delays that have become routine in some Nevada courts.

Judicial Workloads

Judicial workloads should be equally divided among all district court judges.
In districts where some judges hear only civil cases and others hear only criminal cases,
an inequity may exist. Judges in the Eighth Judicial District with civil calendars have
heavy and ume consuming caseloads, while judges with criminal calendars have lighter
workloads.®

Each judge should be required to be at the courthouse during working hours
unless ill, on vacation or away on court related projects or for continuing education.

The chief judges in the Second and Eighth Judicial Districts have authority to
assign overtlow trals to judges who have no trials scheduled. This authority should be
exercised more fully to eliminate needless contnuances and help equalize workloads.

A system should be devised whereby a judge who is not in trial hears the law
and modon calendar for a judge presiding over a jury trial. A visiting judge or a senior
judge also could do this. Reassigning a judge’s law and moton calendar would tree
valuable ume for jury trials. Alternatively, district courts may want to consider the
elimmating oral arguments on motons and instead require attorneys to submit motions
on the briefs. The courts could then promptly decide motons. The Commission notes
that the Second Judicial District successfully decides motons by submussion. Another
option for the Eighth Judicial District would be to move to a four-day jury trial work-
week, reserving law and moton calendars and non-jury trals for the fifth day.

5 The Nevada statewide trial court caseload for the 2000-01 fiscal year included 11,782 criminal
cases and 23,123 civil cases. Nevada Supreme Court, Annual Report of the Nevada Judiciary, Fiscal
Year 2000-01, tb. 1.
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“No Bump” Policy

To ensure that liigants will proceed to trial on thetr scheduled day, the Com-
mission recommends all district courts adopt a “no bump” policy. This policy would
promote resolution of both civil and criminal cases by requiring trials to start on the
designated date. The Commission urges that all courts give priority to jury trials over
all other matters. The Commission proposes the tollowing case management policy:

I, Death penalty cases take priority over all other settungs;

2. Crvil trials or trials which are the most ume-ntensive or compli-
cated should remain 1n the docketed department;

3. In the event of a case overtlow sitwaton, the “in custody” criminal
trials or least time-consuming or complex cases should be reas-
signed to another department;

The procedure tor re-assigning cases should be as follows: A judge’s adminis-
trauve assistant should first try 1o find a department that 1s willing to accept transter
of an overtlow case. The assistant should provide the overtlow department with the
case capuion, attorneys, charges (or causes of acton) and the projected number ot days
tor trial. 1t no department 1s available by noon on the Thursday preceding trial, the
assistant should contact the Chiet Judge tor reassignment ot the case. The Chiet Judge
should review the cases and make assignments or calendar adjustments as necessary.

In the event a case setdes, the judge who requested transfer ot an overflow case should
take back the overtlow case. judges may set trials on a trailling calendar. Counsel
should be prepared to commence trial on any day during the week the trial was origi-
nally scheduled. Counsel should presume their trial will be heard in one of the district’s
departments. Counsel will be noutfied of their department assignment by the Friday
preceding trial. Counsel should not be permitted to exercise a peremptory challenge
agamst the department assigned to hear an overtlow case.

A “no-bump” policy has been in effect in the Second Judicial District Court for
the past three years. During that ume, only two trials have been “bumped’™ as a result
of judicial unavailability. The “no bump” policy torces the parties to prepare tor trial
and schedule expert witnesses with certainty. The policy has resulted in sigmiticant
settlement of civil cases and entry of pleas 1n criminal cases.

Nevada Jury improvement Comnussion 17

AA05806



Judicial Case Management

Testumony received by the Commission has illustrated that direct judicial
involvement in the management of civil cases significantly helps litigation move swittly
through the court process and substantially aids in the settlement of cases.

In the Second and Eighth Judicial Districts, a civil case is initially placed under

the supervision of the Discovery Comnussioner and a schedule 1s set for discovery and

pretrial motions. In the Second Judicial District, judges have implemented a system
that directly involves the judge at an early stage in each civil case filed. Approximately
90 days after a civil case 1s filed, the judge and attorneys hold an early case conference
to consider that case’s specific requirements. On most occasions, this results in a
recommendation for a settlement conference betore another judge, as well as the
settng of firm dates for the completion of discovery.

Several Second Judicial District court judges have indicated that their personal
involvement in every civil case at an early stage in the litigation process expedited the
case and increased the possibility of early settlement.

The Commussion believes this i1s a valuable procedure and recommends the
following Farly Mandatory Case Conference policy be adopted to expedite settlement
or other appropriate dispositon of the case:

1. A Pretrial Scheduling Order shall be issued no later than 10 days
after the filing of the Answer to the Complaint or mouon filed
under Nevada Rule of Civil Procedure 12. Counsel for the parties
shall set a mandatory pretrial conference with the court to be held
within 60 days of the filing of the Pretrial Scheduling Order.

2. Counsel and parties must be prepared to discuss the following:

a.  Status of NRAP 16.1 settlement discussions and an
assessment of possible court assistance

b. Alternative dispute resolution techniques appropriate to
the case

c. Simplification of 1ssues
The nature and timing ot all discovery

e. Any special case management procedures appropriate to
the case

1.8 Nevada Jury Improvement Commission
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t.  Tral setting
g.  Other matters that may aid in the prompt disposition of
the acton

3. Trial or lead counsel for all parties and the parues (if the party is an
enuty, an authorized representative) must attend the conference

4. A representative with negotiating and settlement authority of any
insurer insuring any risk pertaining to the case must attend

5. Upon request and/or stipulation of counsel, and at the discretion
of the court, a party or parues may appear telephonically.

Meaningful Pretrial Conferences

District courts should embrace all torms ot pretrial dispute resoluton. The
Commuission recommends the use of pretrial conferences with the district judge’s full
involvement to decide 1ssues prior to trial and streamline the case as much as possible
tor jury presentation. One attorney contrasted the practices of two district court judges
in his district — one conducts a pretrial conference and decides all possible issues prior
to trial while the other conducts no pretrial conterences. The attorney said that the two
different judicial approaches produce two distunctly different results. When one or
more tormal pretrial conterences are held with the judge actively participating, many
legal issues are decided before trial and delays are reduced. When no pretrial conter-
ence is held, all of the legal issues that arise are necessarily determined during trial,
wasting valuable court time, causing jurors and witnesses to sit and wait, impacting
witness’s schedules and unnecessarily increasing the trial costs.

The Commission believes district court judges should actively engage in pretrial
case management.

Formalized Settlement Conferences

The expeditious settlement of cases in litigation achieves many desired results.
The parties agreement to a setdement, eliminates the stress, uncertainty, and cost of
litigation. The settled case 1s removed from the court’s case inventory, treeing up
judicial resources for the remaining civil and criminal cases.

When courts institute a civil settlement program, the results are impressive.

Nevada Jury Improvement Commission 19

AA05808



e R

Nevada’s Federal District Court instituted a mandatory settlement program for a
defined type of civil case, calling it Early Neutral Evaluadon.6 U.S. Magistrates, who
would not try the case, conduct the eatly neutral evaluation. This program has achieved
an 82% settlement rate.” Nevada’s state district judges hold many settdement confer-
ences, most of which result in settlement. The Commission commends those district
judges who conduct settlement conferences in cases that are not on their own calendar.

The Nevada Supreme Court’s mandatory civil settlement program is in its
fourth year and consistently settles more than half of the civil cases appealed.® This
result is achieved even though there 1s a declared winner and loser before the case is
appealed. The Commission is convinced that most litigated civil cases could be settled
by an effectively conducted setdement conference. The incorporation of such confer-
ences into a meaningful case management system would result in a significant reduction
of civil cases requiring a jury trial.

The Commission recommends that all judicial districts establish meaningful
pretrial settlement conferences for cases where the partes or the district judge believe
there is a reasonable opportunity for settlement. The ultimate ume saving benefits
from a well run, organized settlement program ought to outweigh any initial increased
burden on the court. It should reduce judges’ civil calendars, with tewer civil cases
going to trial.

The Commission recommends that all district court judges be provided with
mediation/settlement training at the National Judicial College. To maintain the integrity
of the liigation process, the judge assigned to conduct the trial should be different
trom the judge conductng the settlement conference. Such a policy would enhance the
litigants’ confidence, in the event the case i1s not settled, that the trial judge is untainted
by the candor necessarily expressed at the settlement conference. The actual and
perceived integrity of the judicial branch hinges upon the judges’ collective dedication
to switt, etficient, reliable justice. Innovation in the pretrial case management arena
will only enhance the quality of justice in Nevada.

® Early Neutral Evaluation in the District of Nevada: An Evaluaton of the District of Nevada’s ENE

Program (Aug. 2000).

T Id. at 6.

8 NRAP 16. Since the beginning of the program in March 1997, 55% ot the cases appealed have been
settled. (1463 cases of the 2909 cases appealed have been serded since March 1997). Intormaton pro-
vided by the Nevada Supreme Court Clerk of Court, May 2002.

#
1
%
7
:

20 Nevada Jury Improvement Commission

AA05809



Minimizing Delays Through Pretrial Procedures

RECOMMENDATIONS

The jury should not be kept waiting. Delay was the most frequent com-
plaint made by the former jurors to the Commission. Jury trials should
be a court’s top priority. Judges should be sensitive to the impact of de-
lays on jurors. Trial should start at the designated time. Judges should
require that all pretrial matters be submitted and decided prior to the
time jurors are required to appear, and whenever possible, address legal

issues affecting the case after the jurors have been dismissed for the day.

Early Mandatory Case Conferences—Within 10 days after the answer to a

complaint is filed, the judge should notify all counsel to appear for an
early case conference to be held within the next 60 days. The judge,
rather than a commissioner, should conduct the conference.

Formalized settlement conferences should be held in civil cases.
Meaningful settlement conferences should be conducted by judges or
mediators in all cases except those few where the district court judge
determines such efforts would be futile.

Meaningful pretrial conferences should be held in all cases. While pre-
trial conferences are already required in civil cases, they often are not
conducted in any effective way. The Commission believes meaningful
pretrial conferences are extremely helpful in both civil and criminal
cases.

Workloads of District Court judges should be equalized. The actual

workloads of all District Court judges should be equal regardless of what

type of cases they handle. Judges should perform their routine work at
the courthouse during working hours, demonstrating their commitment
to the job they were elected to perform and instilling public confidence
in the justice system. Judges’ availability at the courthouse also
promotes effective case management, ensuring a workforce to address
case processing issues, such as settlement conferences.
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6. A “No Bump” jury trial policy should be adopted. Every case ought to
be resolved by the trial date or go to trial at the designated time. To
accomplish this, it is necessary to have all judges present in the court-
house, and a meaningful overflow system in place, enforced by a strong
chief judge.

Using Technology
In Jury Management

Most Nevadans have limited contact with the justice system. When they do, it is
usually because they are summoned to jury duty. Nevada has experienced phenomenal
growth in recent decades, and 1s ranked as the fastest growing state in the union. Since
1986, Nevada’s population has increased 108 percent. Between 1996 and 2000, nearly
400,000 people migrated to the state.” This population boom, which 1s expected to
continue for at least the next decade, has placed a substantal burden on Nevada courts
to meet ever-increasing demands for jury trials. The ability to efficiently process the
panels summoned tor jury duty has become essenual.

Throughout the country, the addition ot new or improved jury management
technology 1s the top reform implemented 1n state and federal courts. ™

There are two principal elements that must be addressed when automating the
jury management process. The first 1s a comprehensive jury management system that
can manage the needs of both the courts and the citizens summoned. An etfective
system must encompass all aspects of jury management from issuing summonses for
jury duty to tacilitating tinal payment of jury compensatuon. Additionally, an automated
jury management process must be capable of tracking and providing the tumely and
accurate analysis of jury utilization.

The second element involves the way prospective jurors and jurors access and

¥ Nevada State Demographer’s Office, Nevada County Populaton Esumates July 1, 1986 to July 1, 2000
(2000, available at heep:/ /www.nsbdc.org/demographer/pubs/images/2000_estimates.pdf.

1% Robert (5. Boatright, Improving Cinzen Response to Jury Summons: A Report with Recommendatons
43 (American judicature Society) (1998).
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interact with the jury management system. Because of the greac dispanty in population
in Nevada’s countes, the jury management needs of those courts vary considerably.
The rural counties all together summon only a few thousand cinzens to jury duty cach
vear, Traditional phone systems are typically adequate to handle the needs of these
jurors and courts. In contrase, the Fighth judicial District Court summons as many as
230,000 residents cach year. The number ot welephone calls to the Eighth Judicial
District Court’s jury commission from those summoned can exceed 1,500 per day.

A traditional telephone bank cannot meer the needs of Clark County without a
substanual expenditure of personnel, equipment and tacilities resources.

To handle the telephone volume expeditiously and efficientdy, the Highrh
Judicial District Court recently installed a computerized call management system. The
system combines integrated voice response and automauce call diseribution capabilities,
thus allowing the jury commussion to handle double the number ot calls while saving 20
percent in tull-ime personnel costs. Although the impact would not be as signiticant in
smaller counties, computerized call management systems would prove o be a bencetit
wherever they are mstalled.

The Commussion believes that automated jury service systems are essential to
meceting the ever-increasing demand tor juries throughout Nevada and conunuing the
high level ot support provided to those called to jury duty, Automaton has the potwen-
tial to iImprove customer service, reduce manpower costs  and provide the districe
courts with a superior management tool,

The Commission recommends that computerized jury and call management
svstems meet the tollowing critena:

JURY MANAGEMENT SYSTEMS — An cttective jury management system
must provide end-to-end capabilities. Non-computerized jury management systems
tend 1o be labor-intensive and are often unable to keep pace with growth and the ad-
mimstrauve needs ot the district courts and the statsucal requirements trom the Ad-
ministratve Otfice of the Courts of the Supreme Court of Nevada.

A jury management system should:
. Randomly sclecta pool of prospective jurors trom the source database

[

Automate summons processing
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Fxpedite the juror check-in process

e

Randomly sclect associated vorr dire panel members

‘J

Permir and tacilitate maximum tflexibility m constituting and reconsututing

pancls

0. Generate all essential documents (1., summons, pavment vouchers or checks,
tatlure to appear letters, and artendance verttication documentation, audit-
compliant payroll reports)

7. Create trial records and juror utthzation reports

8. Provide statsucal ad hoc reports i support of internal and external
FequIrements

9. Improve the courts” ability to manage juror utlization

1O, Provide casy access and use tor both jurors and statt

INTEGRATED VOICE RESPONSE — As part of o jury management svsten,
a computertzed phone svstem enhances the customer service provided to prospective
jurors while reducing the nanpower assoctated with jury departments. A computerized
svstem ought to assist jury services persomnel with the pre-screening ot prospective
jurors and compilaton ot qualitication data. It also should permirt juror rescheduling
without statt mput.

The Commission considers the followmg capabihties to be the mmmum
requirements tor an autonrated call system:
1. Be tully compatible with the selected jury management system or sotoware

2. Permuc automatic schedulime, contrrmation and responsce to frequentle asked
4 l | !
QUOSHONS
3. Uhze “sereen pop™ technology (anew technology that pernmts data retention

when transterring calls from the automated system to an operator)
4. Be sutticrently expandable to handle projected growth

Orther states have reaped many benefits from mstalling automated jury

management systems. For example, New York™s automated svstem handles calls trom
urors who need to determine when they are scheduled to appear, and pernmts them o
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reschedule pury serviee tora more convenient tme. Ters estmated that it saves S2700040

annuallv m juror fees one 't Addmonallv, New York has miplemented ajuror hotlime

that hielps the courts respand quickl_\' o) pruhicm.\' rangmg from in-.uicqu:nc A condt-

tonme m deliberaton rooms to threatening contact From litteanes.

b ieht of rhe beneties realized trom the automared svstems in New York Srare

and Clark Cournvy, the Commuisstion recommends that Nevada implement sach svsiems

statewitde and updare existmg systems to bhese serve the attzens when they are ealled to

jury dury

!v

Using Technology i Jury Management

RECOMMENDATIONS

Automated jury management systems, like those implemented in New
York State and Clark County, Nevada, should be utilized statewide in
Nevada to improve the abitlities of counties to sumimon and process
citizens for jury duty. Such interactive systems permit citizens to
communicate more etficiently with the counties and the courts.

“xisting technology systems should be updated when necessiary to best
serve citizens called to jury duty,

In rural counties where fiscal constraints prevent full service technology
systems from being feasible, the counties should begin implementing
technology with available funding and seck additional funding outside
the county structure to finance the needed tu;'hnulogy.

s Doy Rotor i New Ve Sotc B cdans ol nlalsle
h!!p: T AT TS STy s %!ll\|'\.‘1tl|‘!||.|nil'.

I A T
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Who is Summoned to Jury Duty
And What Source Lists Are Used

The American system of trial by jury 1s unique. No other natnon
relies so heavily on ordinary citizens to make its most important
decisions about law, business pracuces, and personal liberty — even
death. Ideally, Americans take their participation sertously lest they
someday stand before their peers secking justice.

Trial by jury is the right of every person in the United States. This 1s guaranteed
by the United States Consttution and the Nevada Consttution, which both state, “the
right of trial by Jury shall be secured to all and remain violate torever.” ™ jury service
not only provides the chance to parucipate directly i the trial process, but 1 may be
once ot the most important acts undertaken by American citizens. ltis every citizen’s

right, privilege, and responsibility,

The Commussion recommends guidelines for Nevada courts relatng to who s
summoned tor jury duty. Lo 1s not the Commussion’s intent to reinvent what has been
accomplished in jury management prior to the Commission’s study. In keeping with
this objective, the Commission’s recommendations parallel the standards already set
torth by the American Bar Association regarding jury management. The ABA recom-
mends that jury service not be denied or imited by discrimination on the basis of any
cognizable group, including identification by race, cconomic background, occupation,
or religion.!™ The ABA also recommends drawing jurors trom regularly manramed hsts
of residents that are representative of the adult population, 1o

The Commission’s goal 1s to ensure that all ¢ligible persons have the opportu-

o

' Stephen §.Adler, The jury: Triab and Frrorm the Amerncan Courtroom, (19945 (quonng trom hard-

cover jackelr).

LS. Conseamend, X Nev, Const,oare | 43,
P oStandards Relatng 1o Juror Use and Management, 1993 ABAL Judical Adnun. Div. Comm. on Jury
Standards 3.

e 1d. ar H.
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nity to serve as jurors and that jury pools represent a broad spectrum of the ehigible

populace. Reaching 800 of the qualified population is a reasonable goal!”

The best source lsts must be readily available, practical to obtain and, most
importanthy, represent a fair cross section of the adult population m cach county,
The Commission recommends that master Hsts ¢ mprised of three sources and no less
than two sources be maintained.

There are many list sources to consider when compiling master lists. Foxamples
include lists of newly naturalized citizens, real estate tax rolls, utility companies’ cus-
tomer hsts, welfare rolls, hists of individuals with children enrolled in pubhc schools
and lists of persons issued hunting and fishing lcenses. ! Many of these hses have been
collectively used with success in rural counties. For example, Seventh Judicial District
Judge Dan Papez of Ely has reached an agreement with the local power company to
obtain a hst of its customers for the jury pool. This customer list is kepr confidential
by the court.

Sclecting source lists and combining them presents a myriad of potential prob-
lems, such as availability, duphication, bias and cost. Mulc cender bias s a factor when
considermg hunting and fishing licenses, real estate tax rolls and many atthey hsts,
Names on real estate tax rolls and utthey lists mayv be second home owners, laindlords
or individuals who do not rcsi\dc in that judicial district.

The two opumum source lists are Voter Registration and Deparement of Motor
Vehicles records. Exclusive use of Voter Registration records, however, will prevent
the counties trom reaching many potential jurors. Non-white and vounger members
of the population and thosc in fower cconomic classes register to vote at substantally
lower rates than other groups.? The DMV records seem to offer the best representa-
tion of persons cligible to serve. Some jurisdictions, hike Clark County, use DMV
records exclusively.

POLdsar T20 The ABA states thar a list covering 800 of the adull population m o jurisdiction s o reason
able goal. However, many jusisdictions combine source lise and are 9% inclisive.
Yodee Taylor v Lomisiana, 419 LS. 322 (1975), Relving on a House and Senate Cormminrtec Reporr, the

Court stared that “1he requirements of 1 jun’s bemg chosen from a fair cross section of the COMUMUNITY 18
tundamenmal to the American svstent of ustiee.”™ Td. at 330, relying on S. Rep. Noc8OT a9 (19675,

U Jury Trial Innoyvations 3536 (G, Thomas Munsterman ot al. cds, 1997,

< In 2000, 5250 of the Nevada voting age popularion was regrstered to vore, 1S Burcau of Census,
LS. Dep’t of Conmmeree, Statistical Abstract of the LLS b, an2 (2007,
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Who is Summoned to Jury Duty
And What Source Lists are Used

RECOMMENDATIONS

1. Three source lists should be utilized by every county or, at a minimum,
counties combine Voter Registration and DMYV records into single
master lists of potential jurors.

2. Other lists noted in this section should be used to supplement the Voter
Registration/DMYV lists, but should not be the primary sources to reach
potential jurors.

3. In rural counties with limited numbers of individuals in the jury pools, as
many lists as possible should be used to ensure that all eligible citizens
are available for jury duty.

Exemptions From Jury Service

What gives vou the right to sit there and judge someone else? The
Constitution does. When vou're called to serve, exercise that right.”!

In states such as New York, innovative advertising campaigns such as this one,
taken from the side ot a city bus in New York City, coupled with the elimination of
automatic occupational exemptions has created a resurgence in the responsiveness to
jury summons and increased the desire ot jurors to serve. The elimination of automatic
occupational exemptions for jury service has placed such notables as Rudolph Giuliani,
Dan Rather, Ed Bradley, Marisa Tomei and Dr. Ruth Westheimer in the jury box. Allie
Sherman, former coach of the New York Giants, said, “Jury duty should become part

b Conunuing Jury Retorm in New York Srate, supra note 12.
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of everyone’s game plan.”?* The elimination ot automatic exemptions gives everyone
the opportunity to fulfill their constitutional right, “to sit there and judge someone

3)-7'3

else.

Twenty-five states and the District of Columbia have no automatic occupa-
tional exemptions® and three states have only a single exemption.” Eliminating
exemptions based on profession is supported by every state or national study commit-
tee that has ever studied the jury system.*

New York has been extremely progressive in its elimination of automatic occu-
pational exempuons. Chief Judge Judith Kave of the Court of Appeals of the State of
New York inidgated the jury reform program, which in 1995 abolished all exemptions
trom jury duty. This has increased the jury pool enormously and also created a morc
diverse and morce inclusive jury pool. Chief Judge Kaye herself was called to jury duty
in August 1999.27 Kaye’s service and the service of other notables reflect the spirit that
jurors be selected from a diverse and truly random pool. As our legal system is
founded on trial by jury, the Commission believes that increasing the pool of available
jurors is a critical first step in jury reform.

In an effort to broaden the jury pool 1n our own courts, the Commission be-
lieves that the automatic exemptions trom jury service based on occupation should be
eliminated. Currently NRS 6.020(1) allows exemptions tor doctors, lawyers, dentsts,
judges, emplovees of the legislature, county clerks, recorders, assessors, police officers,
prison officials and railroad workers.”® Many of these exemptions are antiquated and
make little sense.

Strong policy reasons exist for this proposed change. Broad citizen participa-
tion 1n jury service should be encouraged. Civil litigants and those accused of crimes
are entitled to have their case decided by juries. Blanket exemptions exclude well-

ZVIPs Pay Tribute to Jury Service, New York State Jury Pool News 2 (Winter 1998).

2 Contnumyg lury Reform in New York State. supra note 20 at 31 -

* Burcau of Justce Statistces, ULS. Dep’t of Justice, State Court Organization th. 40, 269,

2 1d. (Georga provides exemptions for people who are permanendy mentally or physically disabled
while Maryland and Pennsvlvania provide exemptions tor acuve military service only).

20 Jury Tral Innovadons 35-36 (G, Thomas Munsterman et al. eds,, 1997)

" Paula Span, Giuliani Has His Day in Court, as a Juror, Washington Post, September 1, 1999, ar C2.
FINRS 6.020 (Lixempuons from jury service).
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mtormed citizens from juries and prevent broad crizen participation on ories.
Without these exemptions, the perception of bias, prepudice, o tavornisnin the
sestem s chmimared.

Fhmiaating exemprions onght not cinse ninnecessary hardships tor those
previonshy ¢xempied or for those who depend rpon them, Physicrms, tor exanple,
My not have the abibity roappear apon the date named i the sommaons wichont tiesy
reschediding patients who relv npon dhienn tor thers health, The Comnission envisions
cach dixericr ofterimg flexible scheduling tor rhose citizens whose call ro ey done will

necessarihy impose npon their prt)ﬂ-.\‘sinn:ll obligations,

Ehmmarmg exemipoons would also have other beneticial etfecrs, sich as giving
those who work wichm the jnsoce svseem, such as Envvers and gockees o iside view
and conseguentab icercased sensiiviey to prors” perceprions and needs, The Commis
ston recommends thar the qualiticanons and exemprions of jurors be limmed o persons
over the age of 70 persons over the age of 65 who five 63 miles or more tron the
conrt,nd legistirors and thor seatts white the Legsburre s m session, The Comns
ston notes thatattempres o climinate ocenpational excmprions have faled m o the past,
fn highe of the stceess experienced by other seres, the Commission rees the

Fogshrenre to chimmmare the exastig occnpanionalb exempiions,

Problems cansed by anromunc ocenpational exemptions are porticntarlyv acine
i real Neviacki Boospaeseh popailied conmnies many crizens find themschees on
panchs vear atrer vear and occrsionadiv more than once dormg, the same vear. Orher
cittzens, however, never serve becimse they are cmploved nn ocenpattons thae are scing
toribv exempr. For example, the chinmmanon of exemprions tor correcnonal officers s
nuny seares hove done wouldd merease the iy pool by approxinucely 300 ciiizens i
White Pine Connevywhere the B Ste Prisoncis located, Becanse of Whire Pine
Cormnes orberwise small puror pool, che avababiliny ot che addional 300 crrzens would
be steniticant, Morcover, while an argiment mighe exise to exempt thar occnpation
from crmunal cases, nosrgnment exises o sty the aromaic exemption front civil
cases. The prdge, during the ey selecton processowonld be i the hese posiion 1o
respond to s suegestion that o parnicnbar correcnionat otticer’s absence front his or

herduoes aea even nime wonld ereare anmwareanred seenrmy eisk tor the prison,

The Commission heard restinony from some riral conmniy representatves

[ CCrinn occnpations are nol (,‘xunplcd. siich as doctors who are i short supphom the
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rural areas, significant problems for the communities affected could result. If the lone
doctor were summoned to jury duty, there would be no one to respond to a medical
CMErgency.

The Commission recognizes these concerns. Judges in rural counties, however,
are able to eftectively address these very legitimate concerns using courtesy exemptions
and temporary exemptions as provided by NRS 6.030.2% This procedure provides
judges with great flexibility to evaluate a request to be excused trom jury duty. Exemp-
tions should be based on undue hardship rather than inconvenience. Deferred service
of short duration should be the preferred alternative to outright and permanent release
from jury service.

Fach district should continue to use the categories of discretionary exemptions
that they currently employ. For instance, in Washoe County, the judges have discretion
to exempt students, nursing mothers and parents who home-school children,

Eliminating automatic exemptions means that more first ume jurors will serve,
Obviously, new faces and occupations in jury rooms mean a broader cross section of
jurors who are more representative of the community. Larger jury pools reduce the

frequency and duration of service by all and spread the benetits and burdens of jury
service more fairly.

Exemptions from Jury Service

RECOMMENDATIONS

1. NRS 6.020(1) should be amended by the 2003 legislative session to
eliminate all automatic occupational exemptions from jury service
except for legislators and their staffs while the Legislature is in session.

2. The county clerk or jury commissioner should be flexible and accommo-
dating in scheduling jurors. Elimination of automatic occupational
exemptions is not meant to impose an undue burden on people, but
to broaden the pool of potential jurors.

NRS 6.030 (Grounds for excusing a juror).

32 Mevada Jury Improvement Commission

AA05821



JUROR COMPENSATION

Since 1993, citizens in Nevada have been paid §9 per day for appearing in
response to a jury summons.’® 1f selected, a juror is paid §15 for the first trve days
of service and $30 per day thereafter.’! If a citizen is seated as a juror on the first day,
he or she receives $15, rather than $9.

Some businesses continue to pay their employees’ salaries during jury service
either voluntarily or pursuant to a collective bargaining agreement. The Commission
applauds those employers and encourages others to do the same. Unfortunately, many
summoned for jury duty lose all or most of their wages while they serve. While this re-
sponsibility of citizenship necessarily involves sacrifice and inconvenience, a reasonable
level of compensation is necessaty to soften the tinancial impact of service.

One man testified that when he served during a lengthy trial he used his vaca-
ton and sick leave days to maintain his income level, but still had to serve several days
with his only compensation being the jury fees. He emphasized that despite the hard-
ship, he would do 1t again if he were summoned. While this commendable dedication
1s common among tormer jurors, the Commission believes that such sacrifices should
be minimized.

The Commission recognizes that the present jury tee structure and level of
compensation is not adequate, espectally for jury service that Jasts more than two or
three days. On the other hand, the Commuission ts mindful that county governments
pay the jury fees in criminal cases, and a large increase could adversely impact their

budgets.

The Commission believes the §9 appearance fee provides neither meaningful
compensation nor even minimal motivation to appear. The jury commissioners and
clerks who were resources for this report stated that many prospective jurors are sur-
prised to recetve any compensation at all for their initial appearances.

The $15 fee paid the first five days of service is also mnsignificant and insuffi-
cient to either address the impact of lost wages or to pay child care expenses for parents

“NRS 6.150(1).
WNRS 6.150(2).
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