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-1 'DEBORAH PANOS
{ Graduation photo

Chappell

-1""From 1B

1''the jurors were leaning to-
“1“*ward a death sentence from
the beginning of their delib-
4" erationa. She included her-
q' welf in that category.

“Once | gaw those pic-
tures and started hearing
the evidence, no, T don't
think 1 ever thought of any-
thing legs than the death
penalty,” she said,

Panos died in her North
Lamb Boulevard residence
after Chappell stabbed her
13 times with a kitchen
knife. Chappell then fled

the geene in her car,

Police had arrested Chap-
w-pell three times since Feb-
Jo.oruary 1994 an domestic vio-
“+lence charges invelving Pa-
« nog. He was released from
jail in an unrelated case
" Jess than three hours before
b Ahe killing.

J1 Hill said Chappell's histo-
rv of abusing Panes, cou-
pled with the brutality of
-1 the slaying, made the death
penaity warranted in this
case,

Prosecutors arpued that
Pauns had ended her rela-
tionship with Chappell, but
Choppell refused to let her
go.
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PETITION QUESTION 23.

APPENDIX "M"

(1)

Ground Nine - Supporting Facts
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(1) Ground Nine:

Petitioner's conviction and sentenced impossd for the
crime (s) of Burglary; Robbery; and Murder is unlawful and
unconstitutional because the defense in this case did not
have affective assistance of counsel as required by law.

Supporting Facts:

The record in this case (see transcripts) shows that
questioning of witnesses by counsel [Howard S. Brooks] was
inconsistant with [his] duties and/or without the input of
the defendant.

The defendant, James M. Chappell, directly gave counsel
[Howard S. Brooks] information concerning said witnesses,

Counsel failed to act on said information that may have
been helpful to defense. Counsel further i1gnored information
given [him] concerning said witnesses.
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PETITION QUESTION 23,

APPENDIX "N"

(3)

Ground Ten - Supporting Facts
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(j) Ground Ten:

Petitioner's conviction and sentence imposed for the
crime (s) of Burglary; Robbery; and Murder is unlawful and
unconstitutional because the court erred in allowing witnesses
to testify as to the state of mind of the wvictim,

By court allowing said testimony court allowed hearsay
testimony without evidence and/or supporting evidence.

Supporting Facts:

See court transcripts.
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CERTIFICATE OF SERVICE

I, JAMES M. CHAPPELL, hereby certify that on the

date of OC“'D]OEE, //7 . 1999, I served a true and correct

copy ©of the foregoing PETITION FOR WRIT OF HABEAS CORPUS

{ POST-CONVICTION) by mailing a copy thereof to:

E. K. McDANIEL, WARDEN
EL¥Y STATE PRISON

P. O. BOX 1989

ELY, NEVADA 89301

STEWART L. BELL

CLARK COUNTY DISTRICT ATTORNEY
200 SOUTH THIRD STREET, SUITE 701
LAS VEGAS, NEVADA 89155

FRANKIE SUE DEL PAPA
NEVADA ATTORNEY GENERAL
100 NORTH CARSON STREET
CARSON CITY, NEVADA 89701
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES MONTELL CHAPPELL, Supreme Court No. 43493
Appellant/Cross-Respondent,

VS.
THE STATE OF NEVADA,

Respondent/Cross-Appellant.

District Court Case No. C131341

FILED

REMITTITUR
TO: Shirley Parraguirre, Clark County Clerk MAY 10 200A
Pursuant to the rules of this court, enclosed are the following: CLEPROE e B0 AT
* ‘“?':m%F'D&:EPUTY CLERK |

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: May 2, 2006

Janette M. Bloom, Clerk of Court

By: %J_M_
Chief DepuWy Clerk

cc: Eighth Judicial District Court Dept. 11, District Judge
Attorney General George Chanos/Carson City
Clark County District Attorney David J. Roger
Special Public Defender David M. Schieck

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the

REMITTITUR issued in the above-entitled cause, on | H ; 70b -
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\ /

MAY 10 2006 !
- A TTE M. BLOOL,
CLERK OF 8UPRENS COUAT
\ L2UTY (i
e
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IN THE SUPREME COURT OF THE STATE OF NEVADA o

JAMES MONTELL CHAPPELL, Supreme Court No. 43493

Appellant/Cross-Respondent, ' : :
vS. | . |

THE STATE OF NEVADA, Dsrict Cout Case No. ¢

Respondent/Cross-Appellant. Istrict Court Case No.  C131341

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

{, Janette M. Bloom, the duly appointed and quahﬁed Clerk of the Supreme Court of the State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this
matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adj-udged and decreed,
as follows: "ORDER the judgment of the district court AFFIRMED."

Judgment, as quoted above, entered this 7th day of April, 2006.

'IN WITNESS WHEREOF, | have subscribed my name and affixed
the seal of the Supreme Court at my Offlce in Carson Clty

* Nevada, this 2nd day of May, 2006.
Janette M. Bloom, Supreme Court Clerk

By:

Chief Dept;\/ Clerk
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tenefit for you to help here, correct?

A That 1s correct. 1I've had —- that's correct.

Q Okay. You didn't discuss that subject. Did you
discuss with any lawyers, not the district attorney, any

lawyers for which you worked as an expert your testimony here?

A That's correct.

Q No, I said, did you?

A No, I did not.

Q Okay. That's what 1 was asking.
A That's —

Q Now, I want to talk to you about propofol.
You've used, like, 1,000 a times a year, right?

A Yes, sir.

o Okay. And mainly you use it —— bear in mind I
don't know the terminology real well, but in the clinic we've
learned that they used hep-locks, what we call here in the
courtroom, and then they inject a dese into the hep-lock, or
the needle and syringe. There's that method, or there's
another IV method. Do you know whet I'm distincuishing
between?

A There are several ways. One is directly into
the hep-lock. Two, you go ahead and you hock an infusion bag
up; 1in other words, it can be saline with the injection ports
that lead to the hep-lock, and you can inject propofol through

it. Three, you can hook up the constant infusion of propofol.
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A I don't know of anvone who does it.

Q Okay. You don't know of any ambulatory surcgical
center in California for any type of procedures where propofol
is given for a short procedure where they just use a hep-lock

1

and a needle and syringe for a dose, correct?

A California is a big state.
Q Is that correct?
A I do not know how everybody practices in the

state cf California.

Q Okay. Whether they ——

A S0 I —

Q —— we just have rno knowledge whether they do or
don't in California, correct, sir?

A That 1is correct.

Q Okay. Have -- have you told your colleagues or
broadcast in California the dangers of using a hep-lock?

A I have not.

Q Okay. Now, propofol, you're aware that they
were using -— they, meaning the clinic here in this case, okay
—— what I call 20s and 5Cs, okay.

A Yes, sir.

Q And tell me ebout using a 50 for multiple
patients when 1 use proper safe injection practices? I think
the example given by Mr. Staudaher was start with a 50, okay,

open it, gloves, alcohol on top, whatever, all the things you
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BY MR. WRIGHT:
Q Well, you tell me when —- when you're -— there
are circumstances where you use the same syringe and change

the needle before adding more to the syringe?

A NOL me.

Q You.

A No, nct me. That's not my practice. I
believe —

Q Well, -Just quick —-—

A I've never said that. That is not my practice.

o) Well, tell —

A My practice is —-—

Q Tell me 1 yvou wanted to draw up €0 ccs of

propcfcl into a 60 cc syringe to use on the pump. Okay. You
use three 2Z20-vial propoicls. And do you get one syringe, put
on a brand new needle, go intoc a propofol vial, draw up 20,
toss the vial, take off the needle, put on a brand new needle,
go into the next propofol vizl, draw it up, take it out, take
cff the needle, throw it away, put cn a new neecle, draw up
the third, correct?

A That's correct.

Q I thoucht you dicdn't do that.

A No. What I said was, 1s that when 1 go ahead
and I finish what is in the syringe, what I draw it in the

syringe, I throw the needle away, I throw the syringe away, I
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THE WITNESS: That is what I do because it's the
habit that I've developed that is ccnsistent with what the CDC
says. That's —

BY MR. WRIGHT:

Q It's consistent with what the CDC says?
A Uh-huh.
O Where does the CDC say change a needle and use

the same syringe?

A The CDC, again, doesn't say —-- doesn't say it
exactly the way you're saying it.

Q Doesn't say 1t the way vou're saying it, either,
do they?

A With all ——

Q CD —

A With all due respect, the CDC does do it. 1
don't reuse the syringe. I empty the contents. 1 throw the
waste away.

Q I know. What I'm trying to focus in on is that
extra safety and precaution that would cause you, out of
habit, to change the needle because that's the way vyou cid 1it,
because some —— you don't think it's riskier changing the
needle, do you?

A It should not be riskier, it's just a habit I
have.

Q And you think it adds some safety?
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Q Longer than that? Ckay. What we've heard here
in this courtroom is like the most forbidden, I mean the

totally off-the-charts, re-use needle and syrince, multiple

patients. That's —— that's forbidden, correct?

A Yes, sir.

Q Okay. For as lcng as anyone can remember?

A Yes, sir.

Q Okay. And there have been instances vou're
aware cf where —— I don't mean you, I mean just from rnational

publicity of where at a clinic in Oklahoma & practitioner used
the same needle —— same needle and syringe cn 24 patients,
correct?

A That's correct.

Q Okay. And so that has —— has always been an
unsafe injection practice, or for quite a while, anyway?

A Yes, sir.

Q Ckay. And today, 2013, in your copinion it would
be an unsafe injection practice if I dose the patient with a
20, re—use needle and syringe, same patient, threw away needle
and syringe, threw away propofol, that would be an unsafe
injection practice in your opinion today; 1s that right?

A Didn't follow that one.

9, Okay. The —- it was —— it was the example I
gave of simply -- you -- one 20. Okay. Needle and syringe,

draw 1t out, inject the patient, patient needs another dose.
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And the only time something can happen is if I make a mistake
or use poor Judgment?

A That's —— that's why you don't do it that way.
Because then a safe injection practice becomes an unsafe
injection practice. And if you don't develcp hakits that are
foolprcof, that's why these things continue to happen. And
they dc continue to happen. Because people —— the weakest
1ink in all this is the human link. It's the desire not to
waste a drug. It's the cdesire to go ahead and cdo things the
most efficient way. It's the desire to have things that are
least costly. There's the desire tc go ahead, the cost of
performance, to get people through the system as quickly as
possible. Mistakes occur. If you don't adhere to a certain
practice that is failsafe, the human element is what 1s the
weakest link. And it —— and there are studies out there to
show that pecple are still practicing with unsafe injection
practices, unfortunately.

Q And the studies show a large percentage, even

today, correct?

A i wouldn't use the word large. But it's &
significant — if you have one perscn who dces it, that's
significant.

®) Okay. PRut it's —
A But 1t's — large, to me, means over 50 percent.

That's not —
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here who testifled, but he —— he's practicing in California
where they're using hep-locks in these ASCs, these —— these
clinics. He works at two of them in Santa Maria and somewhere
else. And he's worked there for years. And he was a CRNA
here in Las Vegas, went through the CDC thing. And he's back
working in this clinic, and they are still multi-using
propofol vials between patients. Dces that surprise you?

A It happens. Unsafe practices happen.

Q Okay. And that's an unsafe practice?

A Yes.

Q Okay. To take a 50, fill it up with 5, as my
first example, aseptically or whatever you call it, safe
injection practice, 50, use it, Jjust as Mr. Sagendorf does,
you're saying that's an unsafe practice?

A If you use 1t on multiple patients, it is not a
safe practice. That's what you started this with.

Q Okay. Because?

A Because you could contaminate the remnants of
the other 45 ccs if you —

Q You're changing the hypothetical. I said ——

e

There was no hypothetical —-

MR. STAUDAHER: Objection, Your Honor.

THE WITNESS: ~—- in your question.

MR. STAUDAHER: That was the hypothetical.

THE COURT: All right.
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and pecple didn't stress the problems with the wviral
transmission.

THE COURT: 1T think we all need a break. I'm being
signaled by the jury.

Ladies and gentlemen, we're going to go aheacd and
take our afternoon recess.

During the recess you are reminded you are not to
discuss the case or anything relating to the case with each
other or with anyone else. Yocu're not to read, watch, or
listen to any reports of or ccmmentaries on this case, person
or subject matter relating to the case. Don't do any kind of
research. And please don't form or express an opinion on the
trial.

Notepads in your chairs. Follow the bailiff through
the rear door.

(Jury recessed at 3:17 p.m.)

THE COURT: Doctor, you're free, obviously, to take a
brezk. They're in the back so the bailiff controls them. Ten
minutes for the lawyers.

I have a qgquestion for the State. Do you have the
cther expert waiting around? Good.

MR. STAUDAHER: Sitting out there.

THE COURT: We'll —— we'll stay late. 1 just —— huh?

THE CLERK: I said, 0h, good.

THE COURT: I just wanted to make a record of what
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courd ever use 1t safely. And 1t's not for multi-use,

multiple patients. All I said was, is that from the

theoretical standpoint, 1f you use aseptic technique, you

can't transmit the hep-C virus. That's what I said.

maltl ——

Q Okay .

A_”m"But"ihé -- 1 never said that it was made for

Q I didn't —

A —— use —-—

@ — I'm sorry.

A Okay.

9 I didn't say you said i1t was made for that. I

didn't mean to infer that.

A Well, that's —

Q 1 thought we had established that 1 could use

the 50 of propofol, just like a 50 of saline, that I can use

1t,

1f T use safe injection practices and I use 1t within the

timeframe 1n which i1t's rot geing tc go bad, that that would

be safe o use.

A Cnly 1n the context of the theoretical aspect of

aseptic technique. But again, a multi-dose vial thal's

labeled that 1s different than a single—-use vial, or a

single-patient-use vial.

Q Right.

A And we should make no mistake of that.
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it's a — 1it's
single use, ri

A

Q

A

Q

A

Q

a big bottle. Written on it, on the labkel, is

ght?

Okay. Is it sinc¢le use, single patient use ——
It savs sirng.e patient.

—— Or single dose?

It says sirng_e patient use.

Ckay. Sc¢ thet means —— we'll get 1nto that in a

minute, the difference between single dose, single use, and

single patient

. Okay. But when I get 1t, when a

practitioner, he —— he orders this, or whoever orders 1t, do
you think a 50 should be used in an ambulatory —- an encoscopy
center?

A No. It shou.d never be used.

0 What shoulc be used there, 20s at the most?

A The smallier -t 1s, the safer 1t 1is.

Q OCkavy.

A And I think there's plenty of testimonies from
the Teva pecple, including the —— the people who 1s the vice

president of,

Q

vou know, consurer affairs, it's all in there.

What —- why —-- why —-- 1f 1t leads to the —— if

it leads the CRNA to believe it's multi-use because they send

1t to him with a spike to use multi-use, why would the Baxter

salesman call

you want some?

up Jeff at the clinic and say, We've got 50s,
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was an 1increase in the viral transmission that was being
reported. There was no change that was made on the label.
That's what I complain about.

@, Right. There were —- there were problems with
viral transmission that were belng reported in these obscure
journals, which no one reads. Yet nothing was cone to put the
practitioners ——

MR. STAUDAHER: Objection. Facts not 1in evidence.
BY MR. WRIGHT:

Q — on notice, ccrrect, sir?

MR. STAUDAHER: Journals ncbody reads?

THE COURT: All raght. That's sustained whether
anybody reads them —

MR. WRIGHT: Okay.

THE COURT: —— or doesn't read them.

BY MR. WRIGHT:

Q Let's talk about those journals. 1 think I was
Jjust parroting your testimony you've given, correct?

A Which testimony?

Q The -— these obscure viral Journals don't give
notice to the anesthesiology?

A First of all, I never said any —— vou're
absolutely misquoting me. 1 never said anything about any of
these journals being obscure.

Q Okay. I thought —
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THE

THE

COURT: Well, let Mr. —- okay.

WITNESS: Or you can read it —-—

BY MR. WRIGHT:

Q

A

THE
THE
THE
THE

THE

No, vyou read 1it.

— 1f you'll read —-

COURT: Ckay.
WITNESS: Okay. 1'll read 1it.

COURT: In a minute I'm going to reac it.
WITNESS: All right. Here it is.

COURT: If Mr. Wright would like you te read it,

he can ask you to read it. If Mr. Wright wants to read it and

ask you 1if he read it correctly, he can do that.

50,
MR.
THE
read his own
MR.
THE

THE

Mr. Wricht, apparently you ——

WRIGHT: Go ahead.

COURT: — you fine with allowing the witness to
deposition testimony?

WRIGHT: Yes.

COURT: All right. Go ahead, Doctor.

WITNESS: Okay. "Tell me 1f you acree with the

foliowing statement: Safe injection practices have been

welli-established as well as widely publicized.

"I disagree with that statement.

"And why do you disagree with that statement?

"The reason is that I" —

THE

COURT: Can you go question/answer,
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injection practices have been well established as well as
widely publicized?" You answered, "I disagree with tha:z
statement." Correct?

A That's what I said.

Q Okay. And then the part you disacree with - s
that it had not been widely publicized. You agreed trat it
was well established, yel not widely publicized, and explainec
that it's written in what -- my word, obscure journals - and
the message doesn't get out there to the practitioners. 7Is

that & failr characterization?

A I think it is not a fair —
Q Okay.
A The way T interpret it, because I said, and I

digressed on 1t, was the fact that it had been well pubklicized
in the ASA, the CDC, and the AANA. But that the original
transmissions of the virus were an infectious disease or viral
journals, which had been krought to the practitioner's
attenticn through their own socociety journals.

Q Keep reading. 118, maybe 119. Out loud.

MR. STAUDAHER: Out Jloud? 1 object, Your Horor.

MR. WRIGHT: Out loud.

MR. STAUDAHER: Is there a question pending?

MR. WRIGHT: Richt.

THE WITNESS: Where would you like me to —

MR. WRIGHT: I'm going to impeach him.
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A And that's why —-
Q —— would vyou call an epidemiology journal an

obscure journal that anesthesiologists don't read?

A I never used the word obscure. But ——

Q I said would —-

A But T don't read it.

Q Do you know —— do all you anesthesiclogists

gather around waiting for the next epidemiology journal to
come out?

A I —

MR. STAUDAHER: Objection, Your Honor.

THE WITNESS: No, we doc not.

BY MR. WRIGHT:

Q Okay. And 1s that what you're meaning by 1t was
~— the information was not well publicized to the practitioner
who needs 1t and to be educated; isn't that part of the
proplem?

A The —— the outbreaks were not put in the
anesthesia Jjournal.

Q Okay.

A That 1s correct. But that they were well vetied
in anesthesia Jjournals and through the American Society of
Anesthesia and the Anesthesia Patient Safety Foundation.

Q Okay. Are you —-- you were also —— you're also

of the opinion that if Baxter had nct sold 50s to the clinic
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A You can call it what --
Q It might take six doses out of cne vial —-

single—dose vial for one patient?

A It's a single-patient-use vial, no matter what
vou call 1t.

Q Even though I call it single-dose vial?

A Whatever. That 1s correct.

Q Ckay. And you think that's been consistent from

2002 till today?

A It 1s from my standpoint. Yes, sir.
Q OCkay. Are you familiar with Medicare's
definition that a single-use vial —- for vou that means single

patient, right? Medicare definition, "A single-use vial is a

vial that has a volume suitable for administration to one or

more patients." Familiar with that?
A Can I see it, please?
Q Are you familiar with 1t? Have vyou ever heard
it?
A I would like to see where you're findinc that.
Q I don't want tc show you yet.

THE COURT: Well...
BY MR. WRIGHT:

Q I want an answer. Are vyou familiar with that
definition from Medicare?

THE COURT: That's a yes or no question and —-—
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A But you have to put i1t into the context of the
Tact that Medicare will cover reasonable amounts of wasted
drug from single use. They're talking about how to go ahead
ard —— and bill this out 1f this is what you are using it for.

Medicare, this is not anything to do with injection

safe —- s&fe Injection practices. It is —
Q Do you —-
A —— absolutely nothing —
O Do you recall testifying that that directive is

a perfect example of one arm of the government not knowing
what the other arm is doing, and that Medicare is talking
apbocut saving money and what they propose is unsafe injection
practices?

But they —-

Did you testify to that, sir?

o0

Yes.

9 Okay. Why didn't vyou say that when I asked you
the guestion? Why didn't vou say that when I asked vou the
questicn? When you knew 1it?

A I did not know it until we reviewed this.

O Well, you know, you testified that Medicare
wants you, because of saving money, 1f you can get multi doses
out of a single use, they want you to do that. And your
explanation was one arm of the federal government doesn't know

what the other arm i1s doing and Medicare shouldn't concern

KARR REPORTING, INC.
179










10

11

12

13

14

15

16

17

18

@, Ckay.

MR. STAUDAHER: And for the record, that was not
inconsistent with what he's testified to, sc I'm ——

MR. SANTACROCE: Objection. That's argument, Judge.

MR. STAUDAHER: That was what this was offered for.

MR. SANTACROCE: That's not cbjection, that's
arqgument .

THE COURT: Well.

MK. STAUDAHER: Well, that's what it was offered for.

THE CCURT: Ckay. It's up to the ladies and
gentlemen of the jury to determine whether or not it's
inconsistent or consistent with his prior testimony.

Going forward, obviously be mindful that, going to
use his depositions, 1t needs tc either be inconsistent or
cover an area where he has no current memory.

BY MR. WRICGHT:

Q Page 153. "Question: 7The recommendation set
forth in Exhibit No. 3" —-

That's that document. What did I do with it?

A Tt's the one in your hand, 1 think.

O —— "in your opinion, conflict with the standard
set by the CDC, U.S. Pharmacopeia, and FDA; is that right?

"Answer: That i1s correct." That's correct, right?"

A Relative to the safety issue; that is correct.

It's —
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MR. STAUDAHER: Well, no. What 1s this document
you're folding up?

THE COURT: What 1s the document?

MR. WRIGHT: What is the dccument I'm folding up?
It's my legal memo on —-—

MKR. STAUDAHER: Well, T kncw —— he's showing him his
legal memo?

MR. WRIGHT: I have a quote —- 1t —-

MR. STAUDAHER: To refresn his memcry?

MR. WRIGHT: I have a quote in there out of a
Journal.

THE COURT: Ckay. Show me whet you're -- ckay.

MR. WRIGHT: Jeez.

THE COURT: So you're showing a memo that vou wrote
to yourself or Ms. Stanish that —-

MR. WRIGHT: Quotes ——

THE COURT: —- quotes the CDC. Okay. So you want
him to read this quote, which you're maintaininc here today is
an accurate quote from a CDC source, and then vou're coing to
say, okay, you've read a quote. Is that —-

MR. WRICHT: I'm going to ask him if he's familiar
with that — if it identifies with the publication anc where
it is.

THE COURT: Okay.

MR. WRIGHT: That's how I started with him.
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record your time, are you reccrding 1t the same regardless of
who the insurer happens to be?

THE WITNESS: Yes.

THE COURT: So you bill out your time the same, and
then the billing people worry about 1s this Medicare, is this
Blue Cross Blue Shield, wheat have ycu; 1s that —— 1is that
correct?

THE WITNESS: Yes, ma'am. Theat's correct.

THE COURT: Ckay.

BY MR. STAUDAHER:

Q So the time that vou record actually does not
change, 1t 1s always the same?

A That's correct.

Q And so when you co to these classes and they
tell you these things or instruct you on it as far as that's
concerned, what is the purpose of that, those kinds of
classes? How do you stay in compliance?

A Well, it's just to make sure that if there are
any requlatory agency changes, that everybody knows and
everypbody does it the same way within & department. But we
have new people that come a1l the time. We have people who
have been there 20 years. Those pecple usually know that
unless there is a change, that this is the way we've been
doing it &ll the time. But regulatory changes occur all the

time, but most of the time they don't occur very much when 1t
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morning for us and so we're gcing to go ahead and take our
lunch break now. Ladies and gentlemen, it's now 12:30. We'll
be in recess for the lunch break until 1:50.

During the lunch recess, you are reminded you are not
to discuss the case or anything relating to the case with each
cther or with anyone else. You are not to read, watch, listen
to any reports of or commentaries on this case, any persorn Or
subject matter relating to the case by any medium of
information. Please do not do any independent research on any
subject connected with the trial, and please do not form or
express an opinion on the case.

I know you all want letters for your employers.

We'll get that to you today. Some of you have given letters
from vcour emplcyers to me. We're not able —— well, I am
icgnoring you, but T'm not in my head. I am aware of these
issues. I'm trying to address them, so just be aware of that.

T am told that we should be concluding prior to
the 4th of July holiday. I know there were questions about
that if we went past the 4th of July holiday, 1f you coula
take a Friday off. I told Kenny 1 promise we won't be there,
but if we are, that will be a majority vote of the jurors if
people wanted to take it off, then I'm fine with that.

So those are to answer some of the issues that I know
you've been talking to Kenny apout. Any other issue you need

brought up to me, please, he's always available to all of you.
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THE COURT: Ckay. Wait a minute.

MR. WRIGHT: Anc ——

THE COURT: If you hadn't interrupted me, Mr. Wright,
I would have said I think he can say how much time he puts on
the record. I haven't seen anvthing about billing the time.

MR. WRIGHT: Okay.

THE COURT: If vou hacn't interrupted me —

MR. WRIGHT: I'm sorry. Then my mction to strike 1s
granted?

THE COURT: Well, I don't know what he said about
billing so far. I mean, because you -- you objected on the
foundation and Mr. Staudaher tried to lay a foundation. So
what 1s there to strike?

MR. WRIGHT: All of his testimony about his insurance
companies, the word Medicaid, Medicare, Med -—- he —-

THE COURT: I don't remember him getting there.

MR. WRIGHT: He —- he testified to all that.

THE COURT: What did he say?

MR. WRIGHT: 1 want to have it played back, then.
Because he testified --

THE CCURT: Well, no, vou tell me you remember —-—

MR. WRIGHT: He —-

MR. SANTACROCE: He testified as to base units, he
testified to additional units of 15-minute increments, he

testified that this was CMS standards, start and stop time.
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that's, of course, probably & primary area. But I'm sure
there's other reasons relating to claims —— later claims and
medical negligence and things like that. So they have to
document for a number of reasons. Some of which maybe their
carriers even care about.

I mean, they're —— I cdon't know. But I think, you
know, certainly the way he records it, why he's, you know,
accurate, what he does to see what time it is, anything like
that, I think is fine. T think beyond that, you know, you
know, what do you, you know, he can say, Is this the only
record you submit to your billing department regarding
compensation?

MR. STAUDAHER: The cnly thing I'm going ——

THE COURT: Yes. Ckay.

MR. STAUDAHER: -- I'm not asking him any further
questicns if I've asked 1t.

THE COURT: How the gal bills it -— gal or guy, I
shouldn't be sexist —— bill it cut from there I think is
beyond the disclosure.

MR. STAUDAHER: I mean, then, he clearly within his

knowledge with those anesthesia records that the time is —- is

15-minute increments. That's what he does. I mean, that's
not without —— that's not outside the scope of what we're
talking about. The reason to keep record time is to actually

document the time for billing purposes. That's what he told
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MR. WRIGHT: They can call an expert ——

THE COURT: —— thet's all any —-

MR. WRIGHT: —— on billing, Judge.

THE COURT: 1 said they had to —— that he can't talk
about billing and how it's done. He can say what kinc of a
record he makes.

MR. STAUDAHER: And -- and why he makes the record.

T mean, that's —— that's the —— if he has knowledge of that,
that's the — that's the —

THE COURT: Yeah, but ——

MR. STAUDAHER: —— documentation -—-

MR. WRIGHT: Hearsay.

THE COURT: —- okay.

MR. STAUDAHER: —- and use of the item.

THE CCURT: Looking up CMS today or yesterday isn’'t
why he makes the record. Because if —— if he knew why he made
the record, he wouldn't have to look up the CMS prior to
coming in to testify. I —-- I mean, if it's something that's
part of your general basis of knowledge, hey, the kbilling gal
told me to do it this way, or, Hey, my senior partner did 1t
this way, or 1've always done it this way, or 1 learned 1n med
school to do it this way, then why's he looking up the CMS?

T mean, so I'm comfortable, you know, saying he can’t
make —— he's not — here's a legal expert.

MR. STAUDAHER: We have no problem with that.
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THE COURT: Well, why weren't you locking at your
expert disclosure saying, Wait a minute, this stuff wasn't
disclosed to me, what's he doing? OCbjection. Exceeds the
scope of his expert disclosure. Then I would have hauled
everybody up here and said, Gee, let me read this. Oh, you
know what, it says —-—

MR. WRIGHT: I thought —-

THE COURT: —- nothing about billing.

MR. WRIGHT: I thought --

THE COURT: I don't know, why ncot, Objection, exceeds
the scope of the expert disclosure?

MR. WRIGHT: My fault.

THE COURT: Objection, beyond the disclosed area of
testimeny. I don't know, that's not that hard to me as
cpposed to now trying to remember what exactly he salc and we
want tc do an instruction and not cut out the stuff that he
can say and cut out only the stuff he wasn't supposed to say.
I don't kxnow, to me a contemporaneous obiection, objection,
they haven't laid a foundation as tc this type of testimony.
Like I said, to me, the obvious. Objection, exceeds the scope
cf the expert disclosure. Then I can read it. 1 can say,
Gee, Mr. Staudaher, I don't see anything in here about
billing. You're blindsiding the defense. Why didn't you do
that instead of now sitting here trying to write some kind of

instruction to admonish the Jury ——
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is reccrded. 1 mean, records, what other recorcs are we
talking about? There's, you know, the record, on Cross you
can point out, is this the type of record you use? You've
never practiced in Nevada, you've only practiced in
California. You know, you haven't been in an ampulatory
center in 10 years? 1 mean, that you can, you know, bring up
on cross, that he's not really competent. I am willing to
give an instruction to the jury that they are not to consider
the last witness's testimony, this witness's testimony
regarding any legal conclusions. As to what is legally
permissible, as he was not, you know, he's not a legal expert.

I'm also willing to say that they can't consider his
testimony as to what he looked up on CMS, or what was told to
him in the annual billing classes or whatever. Beyonc that
I'm not willing to do anything else. I will tell Mr.
Staudaher that he can't talk about how, then, his time 1is
bilied out because he wasn't disclosed to do that. He can
crily talk about how his time is reccrded, you can ask him, you
krnow, how do you do it, do you synchronize your watches, what
do vou, you kncow, when —— when do yocu start recording your
time, what about if you interview the patient, do you record
that, blah blah blah. That, I think, is permissible. All
right. That's what I'm willing to do.

MR. WRIGHT: That's what I'd like.

THE COURT: State, anything else on the proposed
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THE CCURT: Somehow 1t got distributed. I'm really
curious how it got distributed from --

MS. WECKERLY: He says his lawyer, his first lawyer
sent it.

THE COURT: 1s that who gave 1t to Labus?

MS. WECKERLY: I think he gave 1t to other lawyers.

THE COURT: Cther lawyers in the civil case? Because
what weound up happening, it looks like, 1is his criminal lawyer
is different than who's Ms. Jcohnson, who's ultimately
representing him civilly. And that's who starts asserting the
privilege, as I understand 1it. So.

MR. WRIGHT: More to put on the record, Your Honor.
On Shibonles Balducci [phoneticl, that —— this redacted
document.

THE COURT: Correct. Right.

MR. WRIGHT: Margaret and Mr. Santacroce attested
they hadn't read it. I read it. I didn't realize this was
the same —— this —— when I went up there and stood and read
the whole thing —-

THE COURT: Right.

MR. WRIGHT: -- I'm not going to use what was blacked
ocut. But I just wanted to tell vou I did read it and that's
what I was talking about when I said, you know, this is where
she got all this stuff. So.

THE COURT: Ckay. But it wasn't from the lawyer.
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Q Just a couple of items. Showing you what has
been admitted as State's 82. And the highlighted portions of
this are mine, just so you know. But I want to go through
this with you a little bit. 1I'll represent to you that this
came from the clinic.

In reading the hichlichted pcrtion, can you do that,
cr would you like me to bring the dccument up to you anc make
it easier?

A Could I have the document?

Q Just take your time and [indiscernible]. Are
you done? Now, that passage there delineating some of the
things we've talked about, in cormparison with your experience
and practice in anesthesia, hcw vou calculate your times, you
know, and the like, is this 