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-1 'DEBORAH PANOS
{ Graduation photo

Chappell

-1""From 1B

1''the jurors were leaning to-
“1“*ward a death sentence from
the beginning of their delib-
4" erationa. She included her-
q' welf in that category.

“Once | gaw those pic-
tures and started hearing
the evidence, no, T don't
think 1 ever thought of any-
thing legs than the death
penalty,” she said,

Panos died in her North
Lamb Boulevard residence
after Chappell stabbed her
13 times with a kitchen
knife. Chappell then fled

the geene in her car,

Police had arrested Chap-
w-pell three times since Feb-
Jo.oruary 1994 an domestic vio-
“+lence charges invelving Pa-
« nog. He was released from
jail in an unrelated case
" Jess than three hours before
b Ahe killing.

J1 Hill said Chappell's histo-
rv of abusing Panes, cou-
pled with the brutality of
-1 the slaying, made the death
penaity warranted in this
case,

Prosecutors arpued that
Pauns had ended her rela-
tionship with Chappell, but
Choppell refused to let her
go.
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PETITION QUESTION 23.

APPENDIX "M"

(1)

Ground Nine - Supporting Facts
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(1) Ground Nine:

Petitioner's conviction and sentenced impossd for the
crime (s) of Burglary; Robbery; and Murder is unlawful and
unconstitutional because the defense in this case did not
have affective assistance of counsel as required by law.

Supporting Facts:

The record in this case (see transcripts) shows that
questioning of witnesses by counsel [Howard S. Brooks] was
inconsistant with [his] duties and/or without the input of
the defendant.

The defendant, James M. Chappell, directly gave counsel
[Howard S. Brooks] information concerning said witnesses,

Counsel failed to act on said information that may have
been helpful to defense. Counsel further i1gnored information
given [him] concerning said witnesses.

/1Y
/77
i

AAO6141




l\

PETITION QUESTION 23,

APPENDIX "N"

(3)

Ground Ten - Supporting Facts
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(j) Ground Ten:

Petitioner's conviction and sentence imposed for the
crime (s) of Burglary; Robbery; and Murder is unlawful and
unconstitutional because the court erred in allowing witnesses
to testify as to the state of mind of the wvictim,

By court allowing said testimony court allowed hearsay
testimony without evidence and/or supporting evidence.

Supporting Facts:

See court transcripts.

/17
Iy
/17
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CERTIFICATE OF SERVICE

I, JAMES M. CHAPPELL, hereby certi

date of Octobep. //7 , 1999, I serv

copy ©of the foregoing PETITION FOR WRIT

{ POST-CONVICTION) by mailing a copy the

E. K. McDANIEL, WARDEN
EL¥Y STATE PRISON

P. O. BOX 1989

ELY, NEVADA 89301

STEWART L. BELL

CLARK COUNTY DISTRICT ATTORNEY
200 SOUTH THIRD STREET, SUITE 701
LAS VEGAS, NEVADA 89155

FRANKIE SUE DEL PAPA
NEVADA ATTORNEY GENERAL
100 NORTH CARSON STREET
CARSON CITY, NEVADA 89701

fy that on the
ed a true and correct
OF HABEAS CORPUS

reof to:

7

éﬁ%ﬁMES M. CH
ETITIONER

APPELL
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES MONTELL CHAPPELL, Supreme Court No. 43493
Appellant/Cross-Respondent,

VS.
THE STATE OF NEVADA,

Respondent/Cross-Appellant.

District Court Case No. C131341

FILED

REMITTITUR
TO: Shirley Parraguirre, Clark County Clerk MAY 10 200A
Pursuant to the rules of this court, enclosed are the following: CLEPROE e B0 AT
* ‘“?':m%F'D&:EPUTY CLERK |

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: May 2, 2006

Janette M. Bloom, Clerk of Court

By: %J_M_
Chief DepuWy Clerk

cc: Eighth Judicial District Court Dept. 11, District Judge
Attorney General George Chanos/Carson City
Clark County District Attorney David J. Roger
Special Public Defender David M. Schieck

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the

REMITTITUR issued in the above-entitled cause, on | H ; 70b -

@E‘G =1 V@:Q Depuly Couttycférk
\ /

MAY 10 2006 !
- A TTE M. BLOOL,
CLERK OF 8UPRENS COUAT
\ L2UTY (i
e

RECEIVED

MAY 0 4 2006 |
COUNTY CLERK | | | |
Ol —~O Tl |

ety

AA06146




IN THE SUPREME COURT OF THE STATE OF NEVADA o

JAMES MONTELL CHAPPELL, Supreme Court No. 43493

Appellant/Cross-Respondent, ' : :
vS. | . |

THE STATE OF NEVADA, Dsrict Cout Case No. ¢

Respondent/Cross-Appellant. Istrict Court Case No.  C131341

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

{, Janette M. Bloom, the duly appointed and quahﬁed Clerk of the Supreme Court of the State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this
matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adj-udged and decreed,
as follows: "ORDER the judgment of the district court AFFIRMED."

Judgment, as quoted above, entered this 7th day of April, 2006.

'IN WITNESS WHEREOF, | have subscribed my name and affixed
the seal of the Supreme Court at my Offlce in Carson Clty

* Nevada, this 2nd day of May, 2006.
Janette M. Bloom, Supreme Court Clerk

By:

Chief Dept;\/ Clerk
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TELUBOOYHEHOD Tiresddeyly

ﬁﬁfﬁﬁiﬁﬂﬂ?:;izé? FaZl 3338485 DA CRIMINaL DIVISION ool

S A Aad Bud ot

| NOTC

i Clark County District Attorney
| Movads Bar #302781

& 13 istrict Afome
(uiot Dep ot 001 g
?ﬁ{‘a‘z Lewis Avenue

a0 =E On

DAVID ROOER 5

$1180
Las Ve H@vada BR155.2212

£707) 67125
Altorney fa:ar lemﬁff
DISTRICT COURT
CLARK COUNTY, NEVADA
| THE STATE OF NEVADA, 3
Plaintifs, CASENG:  C131341
-; =Yg DEPTNO:
| JAMES MONTELL CHAPPELL,
| #1217860
Defendany,
NOTICE OF WITNESSES
[NRS 174.238{D)ig)]

| NEVADA intonds to call the following wimesses in its cage in chief

| NAME ADDRESS
ADAME NORM MEV. DEPT, OF PAROLE & PROB,
ARAVE, LARRY NEY., DEFT. OF PARCLE & PROB.
AUSEERNS, B0, TUHCEON POLICE DEPY., 82
AYERE LUANA 311 CRANE 8T, PARK HILLS, MO
BERFIELD, LAURA UNBENOWN ADDRESS, TUCSON, AZ
BLURTON, M. LYRPL #4868
COMPTON, MIKE NEY, DEPT, OF PAROLE & PROB,

TOr JTAMES MONTELL CHAPPELL, Defendant:; and
T BPECIAL PUBLIC DEFENDER, Counsel of Record:
YU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

PP TIROENOTICESONGINE 482 doe
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LGB OOYNOD Tisddey

ﬁﬁfﬁ&fﬁﬁﬁ?_iisﬁﬁ FAL 3838485

it beos  pondd  fend
5F Fed s &

B guat g deot e
S 8 -k R L&

-~ - B S A - U ¥ T - VT I

Pl
e

LCONNELL, D
COOK, TERRY
{COR

COR

C0R

COTTON, ROBIN
DICKENS, .

DUFEY, WILLIAM
DURAMN, JOHN
DURAN, LISA
EARNET, 5.
FOREMAN, LISA
FREEMAN, DINA
GAY, KENNETH
GIERSDORE, I,
GRANGER, AL
GREEM, DR. SHELDON
OROVE, WANDIA
HAGGERTY, P.O.
HANNERS, A,
HEINER, DARREN
HENDERSON, ED
HOBSON, TANYA
JACKSON, LADONNA
KERNS, E,

KLEN, D.

KMAPP, 1.

LATRONA, SHERELLE

DA CRININAL BIVISION Fong

LVMPD #3258
LYMPD #2545

CODe

CITY OF NLV

UMC

CELLMARK, GERMANTOWN, MD
LYMPD 44008

WEY. DEPT. OF PAROLE & PROB.
251 ROCHELLE, HEND., NV

251 ROCHELLE, HEND,, NV
TUCSON POLICE DEPT., AZ
CELLMARK, GERMANTOWN, MD
TUCEON POLICE DIEPT., AZ

S35 LANSING R, CHARLOTTE, MI

LYMPD #4521

UNENDWHN ADDRESS
CORONER'S QFFICE

PRI

TUCEON POLICE DEPT., AT
LVRPD #4920

LY MPD #2608

NEY. DEPT. OF PAROLE & PROB,
PO BOX 43264, LYN

2643 DONNA 8T, #C, MLV, NV
LY WP #4331

LVMPD #3597

LYRMPL #3928

4776 CESENA #3, LVN

FUPDOCHNOTICEI SN2 1402 dog
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ﬂﬁ?ﬁﬁf&ﬁﬁ?_;l;é& Fal 3833485

] LEAVER, W.

2 | LEE R

3 ) MANCHA, MICHELLE
4} MARTINEZ, LAWRENCE
5 | MASTON, M.

5 | MeCOURT, DR. JOHN
70 MeGUIRE, CLAIR

g McMITT, L.

9 MUNSON, CAROL
10} NETKOWSIKL, EDWARD
i ORTIZ

12 OSUCH, P.

13 | PENFIELD, NORMA
14 | PERKINS, M.

15 | PETERSON, D,

15 POLLARD, MIKE

17 PRIEBE, JON

i3 1 RAMOS, P,

19 REES, ROBERT

2 | SEMPSON, KIMBERLY
2 SMITH, CHERMAINE
2 | SPOOR, M.

23 | STALLINGS, JOHN

24 | STANSBURY, D,

25 | STONER, MATTHEW
26 SZELES, M,

27 | TURNER, DEBORAH
38 | VACCARD, J,

DA CRININAL DIVISION KR Tk

LY MPD #7359

EYMPL #3260

6613 NAVIO DR, LVN

1648 M, BENSON, ONTARIO, CA
LVBPD #2112

LRSI

UNENOWN ADDRESE

TUCSON POLICE DEPT, 47

LEBEG PAJARO VERDE, TUCBON, A%
TUCSON POLICE DEPT., A2

LNVFD

LYMPD 8214}

2041 DIAMON BAR LN, TUCSON, AZ
LYMPD #4243

EVMPD 84034

4416 CHARNETA CT., LVN
LANSING POLICE DEPT ., M
EVMPLD #7395

LVRPLD 83332

221G CARLISLE CIR., LA HARRA Ca
MEY, DEPT. OF FPAROLE & PROB.
LYMPL #3855

CORONER'S OFFICE

LYMPD 83315

TUCEON POLICE DEPT., AZ

LVMPD #3526

507 M. LAMEB #6, LYN

LVMPLD #1480

PONPROCSNOTICRBNINR1 1402400
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GROGYHOD Traddeuns

VA

BI/ZR/Z00Y 11:48 FAX 3835485

aste

VERNON, OFFICER
WASHINGTON, M.
WIDNEER, PAUL
WILDERSON, WENDY
WILLIAMS, A,

WILTZ, WILLIE
WINCHELLS, CAL
YADA, WILLIAM
YATES, PAULA

These witmesess are in addition fo those wimesges emdorsed on the Information and |

| any other witness for which & separste Notics has been iled,

D4 CRIMINAL DIVISION Boos

TUCSON POLICE DEPT., AT
LYMPD $4725

LANSING POLICE DEPT, MI
CLARE COUWTY PAMILY COURT
LYMPD #4083

1243 PACIFIC TERRACE, LVN

314 PINNACLE CF, HENDL, NV
LYMPD #2612

CELLMARE, GERMANTOWN, MD

EV_{ ........ BB L § § B L. detubes™ §

A VI B
DISTRIOT ATTORNEY
Wevada Bar $000731

CERTIFICATE OF FACSIMILE TRANSMISSION

§ bereby cortify that service of the above and Forgoiog, was made this ;E’ day of
Felwuary, 2007, by faceimile transmisgion to

SPECIAL PUBLIC DEFENDER
FAXBA35-6273

sy ML

Employes of the THsorwt Atiortey's Office

4 PAOVP OO SO TICRSO B S08 MU g
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Lewis M. Etcoff, Ph.D., ABPY
Diplomate, American Board of
Professional Neuropsychology

3885 So. Deostur Blvd., #1080

Las Vegas, Hevads $95103
{702) 878=1877

LIFE HISTORY QUESTIONNAIRE

DIRERCTIONS: This is a lengthy questionnaire that will take ahout
an hour to £111 out. It is witally important to vour defenss
that you complete this questionnaire as accurately and as thor~
cughly as possible because the information vou provide iz sssene—
tial for your defense. You may not be able to understand some of

the guestions, but do the best you can. Your defsnse team will
review the information.

Thank you very much.

Ghpho

Lewis M. Etcoff, Ph.D., ABRPN
Diplomate, American Board of
Professional Neuropsyvohology

! o Ry . L, e ,-':\} A ¢‘.‘ “.“{; i‘:'_-: k_{_j:"‘g' M::" ‘;;::% I."j “t‘ \‘.:3 ‘.«:."\Wt:l .A\:i“‘- )
?Bify gguﬁﬁTF%ﬁ%ﬂgﬁﬂ. Lo Sleea : f ’

T b g £ it ' O
e % o e ELL sOE Y F g"zﬁ
W T LA Sy PRI e
v o TSl gy e
axnan ) i \;“"T Y ﬁf' P R WS
j e o {:5\";}"‘3&4{“ {8 Lo T S*fmﬂi}fs £ FeeTr .-'{, -
g , 37 £

- ¢ A<
" NSy 4R
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BIRTH HISTORY

1, To your knowledge, did vour mother drink alcohol or use
drugs while she was pregnant with vou? Yes I3fe
Unsure, but possibly e

A 3%
. gﬁgﬁféq&ﬁ?ﬂﬂwﬁr T NV
2. Did your mother suffer any significant medical probleuns
while she was pregnant with your Yes ¥Ho

If yes, do yvou know what illness {3} she suffered?

3. Wera you a "wanted pregnancy® or did your mother becoms
pragnant without really wanting a babhy? ~F

¥

4. Ware you born sarly about on time late
don’t know ol ?

5. Did you have a birth weight: under 5 lbs. avear 5
)34 7

ibs. don’t know

f . Whnen you were born d4id vou breath right away oY
nave breathing problems ?

7. Did you reguire oxygen at hirth: Yes N dan i
Ko ? P

2. AT birth, did yvou have any significant medical problens?
Yas No don’t know *

@, IE you d4id have a significant medicsl problen at birth, do

you recall the name of the problem and the type of freatment
YOu recaived?

13. DBelow are a list of possible medical problems which WAy
complicate bivth. Please check any problem yvou think vou had:

8 . very low birth weight
by very prematurs birth
e lack of oxygen {baby born blus)
. - emergency c-saction: baby in distress
jaundice {(baby placed under light)
head disfigured
respiratory problems (breathing) first week of 1ife
seizures {epllepsy)
heart abnormality
fetal alcoohol syndrome

i bo ST M B £

-] L]

s f

¢

Ve T ENe WY
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R —:—‘/ L-.» VEsAS METROPOLITAN POLICE DEPmaTMENT
el — OFFICER’S REPORT
qc‘%/ Event #: 950831-1351
e 1]
e
|I:’ MURDER WITH A DEADLY WEAPON/GRAND LARCENY AUTO/BURGLARY
Subject
e
32
e Division Reporting: 1Sb Divisionof-Occurrence: PB
=
3 Date and Time QOccurred: 08/31/95, 1315 HRS. Location of Occurrence: BALLERINA MOBILE
. HOME PARK, 839 NO.
u LAMB BLVD., SP. 125,
LVN 89110
DICTATING OFFICER: "DETECTIVE J. VACCAROQO, P#1480
VICTIM: PANQS, DE AH ANN
DOB 05/04/

ss# 364-74-

WEA, 575", T30 LBS., BROWN/BROWN
ADDRESS: BALLERINA MOBILE HOME PARK
839 NO. LAMB BLVD., SP. 125, LVN 89110
RES. PHONE: 459-2721

SUSPECT: CHAPPELL, JAMES MONTELL
DOB 12/27/ﬁ
ss# 373-80-m
BMA, 5°11", 180 LBS., BLACK/BROWN
ADDRESS: BALLERINA MOBILE HOME PARK
- 839 NO.LAMBBLVD., SP. 125, LVN 83110
RES. PHONE: 459-2721
LVMPD ID# 1212860

VEHICLE INVQLVED: 1984 SILVER TOYOTA COROLLA FOUR DOOR
MISSING THE RIGHT FRONT HUB CAB
NO LICENSE PLATE

REGISTERED TO: PEISTROP, PAMELA
P.O. BOX 2559, NELLIS AIR FORCE BASE
LAS VEGAS, NV

NO CURRENT NEVADA REGISTRATION

Date and Time of Report: Officer: DETECTI . VACCARQO, P# 1480
{ .
/el b
AL
Signature Signature
|
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Event #: Y50831-1351 o ' Page 2 of 1

LAS VEGAS METROPOLITAN POLICE DEPARTMENT
CONTINUATION REPORT

]

[ SYNOPSIS:

dead of multiple stab wounds inside her mobile home located at the Ballerina
Mobile Home Park, 839 No. Lamb Blvd., Space 125, Las Vegas, NV 89110.
Initial information indicated James Chappell, the live-in boyfriend of the victim,
as the suspect in the murder and the theft of the victim’s vehicle. As a result
of these findings, uniform officers at the scene contacted Homicide Detail

detectives to begin an investigation.

TOLOTOVHOD TTaddemol

During that investigation, James Chappell was developed as the suspect in the
murder and was subsequently arrested while shoplifting at a near-by
supermarket on 09/01/95. James Chappell was taken to the Clark Co.
Detention Center and charged with Murder With a Deadly Weapon and Grand
Larceny Auto.

1. PERSOUNS AT THE SCENE:

A. PATROL DIVISION

Lt M astun P#2112

Sgt. W. Yada, P#2612
Officer R. Lee, P#3290
Officer D. Heiner, P#2609
Officer C. Dickens, P#4008
Officer E. Kerns, P#4331
Officer A. Hanners, P#4920
Officer P. Osuch, P#2141

B No @ W

B. HOMICIDE DETAIL

2 Detective Sgt. W. Keeton, P#505
3. Detective J. Vaccaro, P#1480
4 Detective P. Ramos, P#798

C. CRIMINALISTICS OFFICERS

CSA M. Perkins, P#4242
CSA M. Washington, P#4725
Nevada Division of Investigation Officer K. Townsend, P#259

WN =
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Event #: 950831-1351 o v~ ' Page 3 of 1«

(L-'} LAS VEGAS METROPOLITAN POLICE DEPARTMENT
3 CONTINUATION REPORT
o
ras]
m
H
|_|
D, CORONER
'
-
= 1 n .
- > Beputy CoronerJ.-Stallings
E (Time of Death: 1955 hours)
(-
g E. BUNKER BROTHERS MORTUARY ATTENDANTS
N
1. C. Grabowski
2. M. Shadler
F. LAS VEGAS RESCUE 8 PARAMEDICS
1 Paramedic Ortiz
1R WITNESSES INTERVIEWED:
See Detective Ramos’ Officer’s Report.
V. DETAILS:
~0On 08/31/95, at approximately 1330 hours, Lisa Ann Duran arrived at the

Ballerina Mobile Home Park at 839 No. Lamb, Space 125, to visi*_c yvith ner
girlfriend, Deborah Ann Panos, and pick up a few items. Upon arriving, Lisa
Ann Duran observed the suspect James Chappell whom she knows is the Ilve-

order filed by Deborah Ann Panos, leaving the area. Lisa Ann Duran knew of
the discord between Panos and Chappell, and that there had been numerous

domestic violence situations between the two, and that Panos was in Tear ot
her life when Chappell was near her.

Lisa Ann Duran saw Chappell dr:vmg Panos’ unhcensed 1984 silver Toyota

bicycle commonly used for transportation by Chappell in the back of the

vehicle. Lisa Ann Duran knew that Deborah Ann Panos forbid Chappell from
ever driving her vehicle, and believed something may have happened of a
violent nature between Panos and Chappell.

mobile home by knocking on the door and attempting to peer into the windows;

however, upon receiving no response, Lisa Ann Duran left the mobile home park
to contact other family members of hers to return and again attempt to make
—  contact with Deborah Ann Panos.

AA06159



Event #: 950831-1351 - s~ ' Page 4 of 1¢

LAS VEGAS METROPOLITAN POLICE DEPARTMENT
CONTINUATION REPORT

After returning sometime later and still being unable to get a response at the
mobile home, Lisa Ann Duran responded to the intersection of Bonanza and

oD TT= Adeqol

vehicle stop at that location. Llsa Ann Duran told Officer Heiner of the situation
and advised she was going to a nearby child care facility at that intersection,
called the Angel Care, to learn whether Deborah Ann Panos had picked up her
three children, who are cared for at the Angel Care child care center during the

day. Lisa Ann Duran was aware that these children of Deborah Ann Panos
- were fathered by James Chappell.

GOLOTOV

After learning that the children were stili at the Angel Care facility, Lisa Ann
Duran returned again to Officer Heiner, who was completing his car stop, and
requested he respond to the Ballerina Mobile Home Park, Space 125, with her
to check the welfare of Deborah Ann Panos. Officer Heiner completed his car
stop and was assisted by Officer R. Lee, P#3290, who arrived at the trailer
park.

After attempting to gain entry into the mobile home, and being unable to do so,
Officer Lee observed on the south side or front of the mobile home a window

en the rest of the way and
crawled 1nto what was determrned to be the master bedroom of the residence.

bedroom to the living room area closed, and upon opening that door, observed
the body of Deborah Ann Panos lying dead on the floor in the living room with
a large amount of a red blood-like substance about her upper chest and face.

At the time Officer Lee made entry, Las Vegas City Fire Department Rescue 8
paramedic Ortiz also entered with Officer Lee due to the nature of the call.
Both individuals made a similar observation and believed Deborah-Ann-Panos
was deceased, and uniform supervisors Sgt. W. Yada and Lt. M. Matson were

requested to respond to the scene. These officers taped off the crime scene
area and began to obtarn mformatron from Llsa Ann Duran about the suspect,

begin an investigation.

V. CRIME SCENE INVESTIGATION:

- A, NOTIFICATION OF HOMICIDE SECTION

—0On 08/31/95, at approximately 1615 hours, Detective Vaccaro was
contacted by Detective Sgt. W. Keeton of the LVMPD Homicide Section
and requested to respond to an apparent homicide at the Ballerina Mobile

AA06160



Event #: 950831-1351 - e~ ' Page S of 1.

LAS VEGAS METROPOLITAN POLICE DEPARTMENT
CONTINUATION REPORT

Home Park, 839 No. Lamb, Space 125, Las Vegas, Nevada 89110.

Detective Vaccaro arrived at that location and was met by Detective P.
Ramos, P#799 It was determined that Detective Vaccaro would

conduct an investigation of the crime scene and Detective Ramos would
contact any persons with information about the situation.

LOLOTOVHOD TTaddeunr

B. DESCRIPTION OF THE SCENE

Tt i | I e hi ith bl . bile |
located inside the Ballerina Mobile Home Park, 839 No. Lamb Bivd.,
Space 125, Las Vegas, Nevada 89110. This mobile home is determined
to be rented by Deborah Ann Panos and is situated on the north side of
the street inside the mobile home park.

The mobile home runs in a north and south direction, with a driveway

- i i Vv C WA ) SIEwLS J - - -

small staircase to a doorway to enter the trailer on the southeast corner,
and there is an additional staircase and landing at the front door of the
residence on the west side of the mobile home.

There are signs of activity around the windows of the mobile home on

windows on the northwest corner, and also smudge marks on the
exterior of the windows. Some of this is explained by uniform officers
and Lisa Ann Duran, who advised they were attempting to push open a
window to gain access to check on the welfare of Deborah Ann Panos.
These individuals do indicate, however, that they did not remove any
screens from any windows, and it is believed the removal of the screen
I ottt bite | ’ i " -t
Officer Lee entered and found the screen inside the master bedroom,
was done by the suspect, James Chappell.

surrounding area was investigated by Detective Vaccaro, entry was
—  madeinto the mobile home by means of the main door onthe westside

of the mobile home at the top of the staircase landing. At this location,

Detective Vaccaro observed a woman's white sandal laying just outside

of the victim and exited the mobile home by unlocking the dead bolt and

AA06161



Event #: 950831-1351 : o ' Page 6 of 1-

LAS VEGAS METROPOLITAN POLICE DEPARTMENT
CONTINUATIONREPORT ===

doorknob lock on the west door, allowing Detective Vaccaro to make
entry by that door.

Officer Lee, as well as Lisa Ann Duran, advised that they and numerous
subjects handled the doorknob of that particular door, and this
information was brought to the attention of the crime scene analysts
who were arriving at the scene to begin collecting ev:dence and taking
photographs.

SOLOTOVHOD TTaddemol

It was learned that Deborah Ann Panos was residing at the mobile home
for several months, however the mobile home was sparsely furnished
and appeared to have been ransacked in the master bedroom area. Ihe
actual crime scene is isolated primarily to the living room, which is
immediately inside the west door of the mobile home, and the master
bedroom and bathroom on the southeast corner and front of the mobile
home.

There are two additional bedrooms on the northwest end of the mobile
home as well as a family room and dmmg room on the east side of the

the crime scene analysts and Detectlve Vaccaro concentrated on the
aforementioned family room an -

C. LOCATION AND DESCRIPTION OF THE BODY:

back wnth her arms out to her 5|des and the right arm extending

underneath a chair near the front door on the west side of the traller
he victim Is observed wit ead pointing in a

and her feet in a southwest directlon just inside the front door to the

mobile home.

striped shirt, blue stretch pants, and having no shoes or socks on. She

is later observed to be wearing two rings on her right ring finger and a
black bra and black and multi-colored underpants.

initial observations are that there is a large amount of a red blood-like

‘numerous abrasions and contusions about her chin and around the areas

of both eyes and cheek bones. There is a woman’s white sandal
appearing to match the one out on the landing outside the west door,
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N

and an additional pair of woman'’s black heeled dress shoes lying next to
the victim’s right thigh.

A few feet north and east of the victim’s head Detective Vaccaro
observes a brown wooden-handled steak knife with a large amount of
red blood-like substance on it. This knife is believed to have been the
weapon used to commit the murder.

HEOLOTOVHOD| TTodde

body, as well as a piece on the landing outside the west door. These
items are pointed out to crime scene analysts, who collect these items
and the knife. Additionally, a small black plastic hair comb is observed
next to the left chest of the victim on the carpet, and this item is also
collected as evidence.

\ 7

VISIBLE EVAIDE

O

After initial evidence collecting and photographs were taken, the LUlark
Co. Coroner’s office was requested to respond, and at approximately

- 1940 hours Investigator J. Stallings arrived and observed the victim,
pronouncing time of death at 1955 hours.

While there, the deputy coroner and crime scene analysts assisted
Detectives Vaccaro and Ramos in making observations of the wounds to
the wctxm and observed multiple stab wounds to the neck upper chest

of bemg sustalned by the use of the previously-mentioned steak knife
located near the victim.

On the floor in the family room area, by a couch, Detective Vaccaro
observed a telephone which was off hook and the dial appeared to be
llghted as if it was Stlll active. Detective Vaccaro could not hear any .

€y Pere f e emy =N o alafata¥a

dropped or thrown to its current location on the floor. Detective Vaccaro

requested crime scene analysts impound the telephone to determine
numbers dialed by any persons prior to the phone being thrown to its
current location.

“mobile home by means of the south master bedroom window, as thlS
was the only window open and had a bent exterio

inside next to a nightstand. Officer Lee advised he left by means of the
west door of the mobile home so as not to disturb the point of entry any

AA06163
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more_than he had done upon crawling through the window himself.
Officer Lee said he unlocked the door to leave, and left it that way.

It is significant that all of the other windows and doors to the mobile

home were locked and dead bolted, and it is later learned through

Detective Ramos that the victim, Deborah Ann Panos, wasin a telephone

o conversation with an employee at the Angel Care child care facilityatthe
time that the suspect, James Chappell, was attempting to break into the

child care facility and d|d conduct an interview about her contact with

the victim.

TLOTOVHOD TTaddemol

The master bedroom area appeared to have been ransacked, as

T A

numerous handwritten letters were strewn about the floor. It appeared
to Detective Vaccaro that the suspect was looking for something in the
master bedroom, and the condition of the room was photographed by the
crime scene analysts.

In the master bedroom bathroom area the sink appeared to have a small

were requested to attempt to find out if blood was washed off in the sink
~ basin, and also to recover any blood located there. It was believedthe

suspect may have washed himself in the sink in the master bathroom,

and also that he may have injured himself during the attack on the

victim.

During the inspection of the kitchen area, Detective Vaccaro observed
numerous photographs on a breakfast bar, and one photograph depicted
the back end of an automobile which is believed to be the automobile
owned by Deborah Ann Panos. Although this vehicle is unlicensed, and
had been recently obtained by Deborah Ann Panos, this vehicle is
believed to be the one driven away from the mobile home by James
Chappell.

The vehicle appears to be a silver four-door Toyota Corolla, early 1980s
. model, and matches the description given by Lisa Ann Duran as the

vehicle being driven away by James Chappell. Upon showing this

photograph to Lisa Ann Duran, it is learned that is in fact the vehicle.

" During the course of the investigation, the name of the susp_ect,_James
Chappell, and the description of the vehicle he was seen leaving the area
in, were broadcast to all officers in the area of the mobile home park.
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The photograph of this vehicle was taken by Detective Vaccaro and will
be maintained in the Homicide file.

At approximately 1950 hours, Bunker Mortuary attendants C. Grabowski
and M. Shadler arrived at the mobile home and removed the victim to the
Clark Co. Medical Examiner’s office. At that time, crime scene analysts
= focused on the area where the victim was laying and sections of the
carpet were removed and impounded. Additionally, crime scene analysts
windows and hand railings near the tandings, as well as inspection of the
interior of the mobile home, concentrating on the living room and master
bedroom/bathroom area. Although it is believed James Chappell has
- frequented the trailer on numerous occasions, latent prints were still
sought as evidence in the areas of the master bath and living room,
where the victim was found and where it appears the suspect cleaned
up after the murder.

LOTOVHOD TTzddedol

T

At approximately 2020 hours, Detective Vaccaro made contact with
Parole and Probatlon Officer Mike Compton who was the on- call ofﬂcer

had limited mformatlon about the suspect, however it was Iearned the
suspect was released from the City Detention Center on 08/30/95 at
approximately 1900 hours and was under the control of Officer Arave at

this time. Officer Compton did make contact with Qfficer Arave and

related to Detective Vaccaro that the suspects whereabouts was

of the suspect at that time.

VI. INTERVIEW OF WITNESSES:

See Detective Ramos’ Officer’s Report.

VI, AUTOPSY:

On 09/01/95, at approximately 1030 hours, an autopsy was performed on
. Deborah Ann Panos at the Clark Co. Medical Examiner’s office.

PERSONS IN ATTENDANCE

"Dr. S. Green
Attendant K. Morris

Detective J. Vaccaro, P#1480, LVMPD Homicide
CSA D. Peterson, P#4034

P LenN=
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During the preliminary observations of the victim at the Clark Co. Coroner’s
ofﬂce photographs and ﬁngerprlnts were taken by Crlme Scene Analyst

o2 TT=ddeqal

CSA Peterson for any evidence that may be under those fingernails from the
struggle the victim had with her attacker. A sexual assault kit was also
obtained by CSA Peterson and impounded, as well as body fluids and hair being

TLOTOV

multiple contusions to the back of her right hand, upper right arm and shouider.
These appear to be defensive-type contusions that reacted prior to her death
in very dark bru:smg Additionally, there are abrasions noted to the under side
of th im’ rehead. There are
dark contusions observed surrounding both eyes of the victim, and the victim’s
right ear has very heavy bruising, indicating a violent beating occurred prior to
the victim’s death. There is a small abrasion observed on the victim'steftknee;
and all of these items are photographed by the crime scene analyst.

Dr. Green makes an over all observatlon and 13 individual stab wounds are

pelvis and abdomen area, and 11 additional stab wounds in the victim’s neck
and upper chest area. ese stab wounds are concentrate
neck area, and upon later conducting an internal examlnatlon Dr. Green

on both sides of the victim’s neck, as well
as the ;ugular vein on the right side of the victim. Dr. Green also observes

For complete details of the medical examiner’s assessment, see the coroner’s
report.

Upon completion of the autopsy, Dr. Green advises the cause of death is
mulitiple stab wounds, and the manner of death is a homicide.

Vill.  INVESTIGATIVE FOLLOW-UP:

A. PERSONS CONTACTED

T. Wiltz, Wiilie Joseph
| poB 06/08/MM ss# 453-27- R
Address: 1245 Pacific Terrace Dr., LVN 89128
Phone: 243-8740

10
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2. Jackson, Ladonna

o2 TTaddeqol

DOB 10/08/-88# 530-70- NN

™y by v ™ T

Las Vegas, NV 891 10

3. Turner, Deborah Ann

DOB 07/01/MM SS# 530-60-(N :
Address: 507 No. Lamb, #6 - Vera Johnson Lamb housing project

| ne \'Ianao NV QQ1 1!\
= Ll

L= & e ]

S TLOTOV

DETAILS:

During the investigation at the mobile home park, Detective Vaccaro was

advised by Metro Dispatch that an individual had called inquiring about the
—Panoschildrenat the Anget Care child care facility at Bonanzaand Lamb. The

Angei Care had contacted Metro and stated their caller ID indicated the phone

number the caller was calling from was 243-8740, and that it was a black male

voice on the line. Detective Vaccaro took this mformatlon and at 1720 hours

voice Ieavmg the message Detectlve Vaccaro instructed the person obtamzng

the message to contact him on his cellular telephone.

A short time later Detective Vaccaro received a telephone call from an individual
who identified h:mself as Willie Joseph Wiltz. Mr. Wiltz told Detective Vaccaro

death from John Duran, the brother of Lisa Ann Duran. Detective Vaccaro
learned that Willie Wiltz had contacted the Angel Care to check about the

weltare of the children as he had been involved in a boyfriend/girifriend
relationship with Deborah Ann Panos over the past three months. Mr. Wiltz
informed Detective Vaccaro that on Wednesday evening Deborah Panos had
been at his residence and was telling him about her concerns for her welfare

——regarding-her relationship-with- dJames Chappelh

After completing the crime scene investigation and interviewing witnesses at
the scene, Detectives Vaccaro and Ramos secured from that immediate area on
the late evening hours of 08/31/95.

Detective Vaccaro was contacted by LVMPD Dispatch. Detectlve Vaccaro

learned that uniform Officer P. Osuch, P#2141, operating as a patrol unit in the
area of Bonanza and Lamb, had been requested to the Lucky supermarket at
that intersection about a shoplifting incident. Upon arriving, uniform Officer

11
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been detained after attempting to shoplift several items, including alcohol and
candy bars.

During his interview with the individual, Officer Osuch prepared an LVMPD
Mnsdemeanor C:tatlon for the black male who ldentlﬁed hlmself as lvri Marrell.

TTLOTOVHOD TTaddemol

his identity and made contact with his patrol superwsor Sgt. W Yada,

requesting a description of the murder suspect that Officer Osuch was aware
of from the previous date because this individual matched the over-all

cast numerous times on

the patrol channel. At this time Homicide detectives Vaccaro and Ramos were

——requested-torespond-to-the tucky supermarket

Upon arrival, Detective Ramos made contact with the black male, and both
Detective Ramos and Detective Vaccaro observed him to be in fact James
Chappell, whom Detective Vaccaro and Detective Ramos had become familiar
with from his LVMPD mug shot. At that point Detective Ramos conducted an
interview with James Chappell and Crime Scene Analyst M. Spoor was

requeste O respon 0 photograp e overail C '

and also two puncture wounds that Detective Vaccaro observed on the pinkie

of James Chappell’s hand. This puncture wound, located in two locations on
the small fmger of James Chappell s hand, appeared to be snmllar to slices and

Panos. Detective Vaccaro believed these could be vutal evadence of the struggle
between the victim and James Chappell.

After Detective Ramos had a brief conversation with James Chappell, CSA

Spoor took photographs of his condition and the condmon of his hands as well

the substance underneath the fingernails as evidence. These fingernail clippings
could possibly contain evidence from a struggle with the victim, Deborah Ann
Panos.

Lucky store securlty officers who were present and contacted by Detective

the time he was detained. Detective Vaccaro observed one of the keys to be
a Toyota automobile key, and Detective Vaccaro asked James Chappell about
dlﬂm.alm_ni_thﬂ_elm_lam__gb.amﬂ&ded towards the front of the
_store, saving to Detective Vaccaro, "l parked it in the back of the apartments

~across the street.” James Chappell said nofurther 1o Detective Vaccaro, and
Detective Vaccaro took possession of those keys after they were photographed
by the crime scene anatyst:

12
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1

After James Chappell was removed by Detective Ramos to the Clark Co.
Detention Center, Detective Vaccaro attempted to locate Deborah Ann Panos’

-t . - ale s 1 £ ™ aWa ry -l a - - o Y ™M ™ O - -
v - w vV Cl CiL) w w ¥ L) - w L

o2 TT=ddeqar

apartment complex at 507 No. Lamb, the Vera Johnson Lamb housing project.
Detective Vaccaro observed the vehicle for the first time to match that of the
photograph seen inside Deborah Ann Panos’ mobile home. Detective Vaccaro
observed the vehicle to have no license plate, and that it was a 18984 Toyota
Corolla, silver with four doors.

STLOTOV

Detective Vaccaro made contact with two individuals who were in the area of
the vehicle, that being Ladonna Jackson and Deborah Turner. These two black
females indicated that they knew James Chappell, and that they had observed
him park the vehicle at that location on the previous evening, that being
08/31/95. Ladonna Jackson stated she had been a passenger in the vehicle at
one time while James Chappe!l was driving it, and Deborah Turner indicated

orrowed the vehi . ' i
keys for the vehicle from James Chappell. Both Ladonna Jackson and Deborah
Turner were amazed to hear that the vehicle was involved in the murder

situation and offered to cooperate however they could.

Detective Vaccaro contacted Crime Scene Analyst M. Washington and
——requested he respond to the rear of Bidg. 507 North tambinthe VeraJohnson————

Lamb housing project to photograph the vehicle at its present location and

prepare it to be sealed for transportation to the crime lab. Detective Vaccaro

also requested a tow truck from Ewing Brothers be dispatched to that location.

At approximately 1540 hours on 09/01/95, Crime Scene Analyst Washington
arrived, photographed the vehicle, and using the keys provided by Detective
Vaccaro, drove the vehicle from the grass area behind Bldg. 507 out to the
parking lot, where CSA Washington drove the vehicle up onto the Ewing
Brothers flat bed tow truck. CSA Washington then sealed all of the vehicle
doors and followed the vehicle on the tow truck to the crime lab for processing.

IX. SUMMARY:

It appears from the investigation at the mobile home park, as well as the
recovery of the vehicle and the apprehension of suspect James Chappeli, that

3 A ) ™3
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Detectives were able to learn of the fact that Deborah Ann Panos had testified
against James Chappell and his viclent behavior in a court proceeding only one

13
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have prempltated James Chappell immediately returning to the mobi!e home of
Deborah Ann Panos, where she had obtained a Protective Order preventing tim

from returning to.

ITLOTOVHOD TTaddemol

The mvest:gatlon also revealed that James Chappell had violated the Protectlve

. !
entering the mobile home, and beating her and threatenmg her with a knife,
which was documented in an rime Report on

again James Chappell violated that Protective Order and again returned,
; orah Ann Panos.

between Deborah Ann Panos and James Chappell and the documenting of
those incidents by means of LVMPD Crime Reports, see Detective Ramos’

Officer’s Report and summary of witnesses interviewed.

For any further information, see any and all reports under Event #950831-1351.
Investigation continuing. /)
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x 1 WEDNESDAY, OCTOBER 23, 1996, 11:25 A.M.
i 2 TH H cunsel stipulate to the B
=
< 3 presenceof the jury?
L |
4 L : r - [
= MR. EWING: Yes, your Honor.
6 THE COURT: All right.
7 I have excused Ms. Lucido from jury eervice
g Tor one of the alternates. The reason ig that we were

8 advised, most unhappily this morning, she sustained a death

0 in he amily 5 morning and she wished to go back to the

11 Philippines to attend the funeral. I didn't think the

T

13 excused her.
14 Do both the parties agree with that
15 decision?
16 MR, HARMON: The State does.
17 MR. EWING: Yes, your Honor.
ik COURT: The defense may continue with
19 its closing statement to the Jury.
20 ; r .
21 Good morning, your Honor, counsel, ladies
22 and gentlemen of the jur I'd like to thank vou in advance
23 for the time and attention you are willing to pay to my

closing arqument. I would like to request that you bear

L %
-8

BJ
N

with me=and pay cicse attention., This is the only

3TDC2343
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=
.
o
. 1 opportunity I will get to speak to yon and I will try to
T
= 2 state our position plainly and simply soc that there will be
o
el 3 no confusion about where we stand on Lhese very important
o,

4 iggues:

5 Now;—we—egat over her during the course of

7 listened to and we heard about thig terrible tragedy. We
8 heard about Deborah Panos and her life and we felt for her

Just as you did. We felt sorrow, we felt pain. We saw the

w

[ )
=

pain on the faces of her family, as they came in to

testify, and we are not asking youn to forget her, I want

12— you to remember that, We have never, ever asked you to

("
(HF

James told you that if he could axchange his

15 life for hers, he would, but nothing we do todsa 8 going

16 to bring her back and that's not what can be accomplishecd

17 by a penalty phase in this case. The penalty phase ig not

18 about vengeance. In a few minutes, the cage will be youres
10 and—you will have to make some difficul® decisions, but you
20 canlook at the bright mide. This case is so far removed

21 from any case which would warrant death penaity

22 ﬂﬂnﬂidErﬂtiDn, thﬂ_t y'ﬂu [t o R - 'S 1 a 1 & o 3

I

23 option and let's talk about why that's the case.

24 Penalty phases, as the Judge instructed va
25 are abcout aggravating and mitigating circumstances.
PATSY XK. SMITH, OUOFFICIAL COURT REPORTER

F i B |
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wenerally, the aggravating circumstances apply to the facts

%)

of the case, how the murder was committed. I say generally

SpEZI00E-TT=d4Ea]

W

because there is exceptione. Generally, the mitigating

6 The Court, in the Jury Instructiomns, told |
7 you that the penalty phase is about aggravating and
8 mitigating ecircumstances, which means that the penalty
9 Phase is about James Chappell, We don't say that to be
j Sene ve, we gay that because at's true. he penalty
11 -
12 ‘*
13
14 During the
15 that James Chappell was not always a nice person, that he
16 was a cocaline addict, that he was a petty thief, that, on
I7 oCCcasSion, he abused Deborah Panos, that she wasa afraid of
: 1M, and at she wanted out of the relationship.
19 In—the penalty phase of the trial, after the
1 quilt phase rhe State presented evidencs hat James
21 Chappell was not always a nice person, that he was a
22 cocaine addict, that he was a petty thief, that he
23 sometimeg abused Deborah Panos, that she was afraid of him,
24 and that she wanted out of the relationship. They gave you
25 no assistance in determining the existence of these alleged

“ ——
PATSY K+ SMITH, OFFICIAL COURT REPORTER |
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. 1 aggravating circumstances. They didn't because they

T

- 2 couldn't. They brought in character evidence through

=

[

< 3 hearsay and innuendoc so that they could conceal the fact
(]

4 that they could not prove the alleged allegations of

5 aggravating circumstances. —They could not do what the law

& = — el 1."(_} l,:]_g

7 Let's talk about these alleged aggravating

B circumstances for a few minutes. Puring the guilt phase, |

9 you found beyond a reasonable doubt the existence of a
10 robbery and a burglary. We can't, at this juncture,
11 dispute that and those are the alleged aggravators, The
12 law allows you to consider those as two aggravators. My

13 _argument to you ie that these two—incidents occurred at the

14 same time. I don‘t !

1% occurred during your deliberation, but I assn

16 determined that James entered with the intent to steal

17 something and he stole something. They are the same course

18 of conduct and for purposes of this hearing and your

19— deliberation;, our argument is vou ghould consider that ag

1 L2 E = r1{ L] = = 3 'R = ncE‘

21 The State alleged sexual assault asg an

22 aggravating circumstance. Never once in the penalty phase

23 was the word sexual assault even mentioned. Nevw

24 the guilt phare was the word egexual agsault mentioned. It

25 wagn't mentioned until ¢losing argument and in this closing

~y

3IDC2346
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argument, the State asks you to speculate that there wae a

sexual asmault with absolutely no cotroborating evidence.

PEEIA0g-TT=ad4Ea]

5 know that they had a sexpal relationship for 10 years. We

6 know that they had three children togeather. We know that

7 Debbie's friends told you that she loved James. We know

8 that James admitted that they had consensual sex. We know

9 that Deborah was found dead right next to the front door

[ u : o el WG W & 5 n avide 2 pros =19 -
11
12

ANY eXDa i ding baodi 1ds on tha carpeting where
14 she was lving, indicating that thera was a msexual assault.
15 The State asks you to speculate and our
16 argument is, our contention is that to make an arbitrary
decision about & sexual assau without—any evidence 1s

18 wrong and it would be improper for you to do so in this
19 cases

[ he Prose o ‘ nta g : : ogue |
21 about no meane no. Where was there any evidence that I
22 baeborah ever said no or ever wanted to say no? 1 wish X
23 could count the pumber of times in counsel's closing
24 argument that she used the word maybe or perhaps or might {
25 h

~y

Q Ty
OJIL I L
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o
=
w
-
o 1 theories about what might have occurred.
T
E Z The Court instructed you that aggravating
s 3 circumstances have to be proven beyomd a reasomable doubt—— | —
oo
5 that's exactly what she asked you to do. She asked you not = 1
6 to follow the law and I'm asking you to follow the law. In
7 volr dire, we asked each and every one of you, "Are you the
g kind of a person who can be fair to James Chappell? Are
9 the kind of a person, 1 you were a defendant, that you
i would wsH Vo4 N DE O FOUL UYry, and 2 OIS O you
11
12
13 |
14 aof speculation and innuendo and looked at that closing I
15 argument as an attempt to outrage, te cause you to hate,
16 and to cause you to seek vengeance and that's not why you
17 are here.
13 L = O ) o D01 H aOaOrava N0
19 crrocumstEanc - - 5 = inatess saee—i
2 () Lhe penalt nhase did the State mention the DId to
21 Never once in the guilt phase did the State mention the
22 word torture, not until c¢losing argument. Initially, they
23 wanted you to look at the alleged punches that were
24 thrown. Now, James admitted to you that he caused the
25 injuries that Deborah Fanos suffered on that day. To stand
PATSY K+ SMITH; OFFICIAL COURT REPORTER —
QO TT 2y 40
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. 1 here and speculate about the number of blows without any
T
g 2 corroborating evidence is wrong and, alse, the legal
o
o 3 interpretation was wrong and I'm goihg to try and explain
-~
4 that to you-
5 The Instruetion No+ 20, which defines
¥ - . TENIET S = = = plinF kn a¥k: ) = 1 z 1 =T M EISE [
7 the death —— I'm paraphrasing here, but look at the
B instruction —- the act or acts which caused the death must
9 involve a high degree of probability of death. Let me do
10 it this way. Let me just read you the Instruction. That

1% way I'm not paraphrasing and you can umierstand. “The

a

1
L]
I
1
ik
13
i

14 deqree of probab of death." hoBe

15 have a high degree of probability of death.

16 Number two, "The defendant must commit such
17 act or acte,"” same acts that caused a high degree of
: probability of death, “"with the intent to cause cruel pain

19 and suffering for the purpose of revenge, persuasion or for

[ ] [
: ‘ = Y | S AP, T " -
i =T oL hne ¥ Ta [ a1k DOHE R L EE ) E B 5 o] [ [ ANEE

21 death, therefore, they are not torture.

22 But, more important] sferring to the

23 punctures and stab wounds, the only evidence we had was Dr.
24 Green. Dr. Green said they were all contemporaneous, they
25 all happened at the same time. There was no attempt to

PATSY K. SMITH, OFFICIAL COURT REPORTER
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o
=
w
-
T 1 prolong anything and they were all rapid. We don't know
1
= 2 which wound caused the death. We don't know what the order
[
E 3 of the wounds were, but they were all contemporaneous.
4 Ja 7 states, James did no ng, di
5 nothing beyond the act of killing itself- There it no
7 The only aggravator you can find in this
a case is the robbery and burglary and I eay the word
9 aggravator in a singular sense because, based on the factes
10 of the case, in all fairness, you should consider that as
11 one aggravator. There are many, many other aggravating

fut
[

circumstances under our system of justice which can cause a

Fh

LY,
[ mm -

15 case ian't for a few minutes.

16 The only circumstances by which murder of
17 the first degree may be an aggravated are, number one, and
18 I want you to keap in mind this is our legislature's

attempt—to compile an inclugive l1ist. These are the only

23 under a sentence of imprisonment. He wasn't at the time.
24 He's never been convicted of a felony and during voir dire,
3 that was important to you, was he an ex-felon, had he

PATSY K. SMITH, OFFICIAL COURT REFPORTER
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il 1 committed murders in the past.
T
g 2 That's the next one, "The murder was
[
E 3 committed by a person who had previously been convicted of
4
5
<)
7 that aggravating circumstance.
8 Number three, "The murder was committed by a
9 person who knowingly created a great risk of death to more
10 than one person by means of a weapon, device or course of
o action—whichwould normally be hazardous to the lives of
12 -
13
14 building where a lot of people are going to be, and set jt
15 off. A cold and malignant heart.
16 Number four iz the one and only circumstance
17 that applies to James Chappell. "The murder was committed
13 = = LI L’ =¥~ E IICY S [ = wiii . T o » w a
19 =Lt = e AL THAT & i = = ) = - . - 7 -
21 invagion of th i "
22 only circumstance that applies to James Chappell.
23 Number f£ive, "The murder was committed to
24 avold or prevent a lawful arrest or to effect an escape
25 from custody.™
T ) u '
O TT vy 5
aJDC 2351
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Again, insinuating somebody plans a cold and

calculated act, "The murder was committed by a person to

EoECIArE-TT24481 ]

7 "The murder was committed upon a peace
8 officer or a fireman who was killed while engaged in the
] performance of his official duty or bhecause of an act

"The murder involved torture or the |

14 mutilation of the victim." As I have already argued to
15 you, that does not apply to James.
16 "The murder was committed upon one or more
17 perascns at random &nd without apparent motive.™ Again,

: 3 T a ¢cold blooded, : ; ne o at
19 does notapply in this case,
20 "The murder was committed upon a peracn
21 less than 14 years of age.” Doesn't apply to James.
22 "The murder was commltted upon a person
23 because of the actual or perceived race, color, religion,
24 national origin, physical or mental disability or sexual

B
in

orientation of that person.* A& hate crime. Doesn*t apply

PATSY K. SMITH, OFFICIAL COURT REPORTER
[ ] [ e el e el ey

fol o LV anto Ta Wnda
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to James,

And the last one, number 12 states, "The

CoEZIA0g-TTad4EYa]

defendant has, in the immediate proceeding, been convicted

7 These cases are the statutory aggravators.
8 I think it gives you a good indication, I think, on what
9 the legislature was looking for in terms of people who
10 wounld commnit premeditated, preplanned acts that are not the
11
13 to commit a crime and, during the course of the crime, I
k1 sd Dehorak cmplete differen |
15 I want to introduce to you a term of art 1I'd
16 like to call the worst of the worst and I'm going to use a
17 little chart to give you a visual aid of about what I'm
18 talking about., If T could have the Court's indulgence. i
19 I think we can all accept, first of all, we
20 now Jame # bhae o1 d o i degree miurder with
21 use of a deadly weapon and this is the worst kind of a
22 case, T think we can all accept the proposition hough
23 that all killings are bad, but some killings are worse and
24 I think we can accept the proposition that all killers are
25 bad, but some killers are worse.

PATSY K. SMITH, OFFICIAL COURT REFPORTER
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This is not the case of a mass murderer,

which scme of you mentioned in voir dire that you thought

PoEZIA0E-TT=d4Ea]

was important.  This is not the casc of somoone who sits in

"
- ol il - sl-leim ol . x B =f= =8 —E-F- ol = =BT

6 individual kidnaps and tortures and mirders small |
7 children, This is a case whaere a man got inteo a
8 relationship and relationships are difficult. He got into
g a relationship he couldn't handle. Witk hiz emotional and
i paychological problems, he couldn andle the relationship

11

12

13 the worsat.

14 The Court instruneted you during your

15 deliberation to consider both aggravating and mitigating

16 circumstances. They are both important and that's the

17 Iaw. This is part of thig slow, careful, well thought out

21 matter. Again, she asked you to not follow the law. We're

22 going to talk a few minutes about the mitigating

23 circumstances.

24 Instruction No. 7, and I'm just going to E
25 focus—onthe part that deals with mitigation because

3TDC2354
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=

.

w

-

T, 1 Instruction 7 aleo deals with aggravation and 1f you have
1

= 2 any guesticns about that, make sure you refer to that

E

E 3 Lnl Il- - F lll Il N I |. }E ] 1]
n

1=

i

& then that juror can consider that and that's important as

7 we congider these mitigating circumstances, as I'm going to
8 list them. I'm going toc talk about seven mitigating

9 circumstances and my list isn't all inclusive either. You
10 have the liberty and the right to consider anything you — | —
It want to be mitigatings

12 Firat thing I want to talk about is the

13 vouth of Mr. Chappell. Hs was born December 27th, 1969.

14 At the time he committed the offense, he was 26 years old.
15 At the time of the offense, Deborah Panos, who was born on
16 May 4th, 1969, was also 26 years old. G§&he was a few monthse
17 older than James. The State, in its closing argument;

18

20 that's true and so was James. The State later argued that

21 James was not young, he was older and experienced. This is

22 not consistent arguments. The truth of that is both were
23 young. Both of them were probably in their first seriocus
24 relationship. They had gotten together when they were 16.

25 Therefore, they were prob

~y

SJTDC2355
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!
iy |
= 1
o |
o !
o |
o 1 breakup.

1

= 2 In terms of dealing with relationships, they
x

tn 3 were bothh very young. I want you to remember Dr Etcoff*s

telle . he was probab punger than his |
7 chronological years. The youth of the defendant, James
8 Chappell, is a mitigating circumstance and it's something
9 that you should coneider.
10 Next, I want to talk about the lack of
X2 he
13 erimes, His probation officer came in here to talk to
14 you. He was arrested, he was put under community
15 supervision, and he did very well. He thrived under that
16 support and that authority. He did what he was asked and I
17 think it is pretty obvious his probation officer liked him,
18 took an interest in him, and liked the way that he was
1% treated as his probation officer.
20 &
21 an addiction to crack cocaine., He had incidents of
22 domestic abuse and he was a petty thief. Anhd he's admitted
23 all this to you from the beginning. The system never
24 intervened and the State made a big deal about how the
25 system failed Deborah Fanos. James has no felomy
PATSY K. SMITE; OFFICIAL COURT REPORTER — — | —
SIDC2356
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convictions, He has never been to prison. The question to

agk yourself iz, does James' history warrant the death

LoEZIA0 8- TT=ad4Ea]

penalty? Do you execute people because they are petty

7 The phrase is significant criminal history

g and the operative word ie the word significant. When I was
9 dizcussing the aggravating circumstances with you a few

10 minutes ago, we talked about different types of criminal

15 This is not again ~- I mean I have said this before and I'm
16 going to say it again, this is not the case of the ultimate
17 murder egituation, a murder for hire, this was not the case
18 o i Ie 3 illing chi @an. James
19 does—not—thave a significant criminal -history warranting the—————
’ pnside SYSHrS he death penalty.
21 I found it wery ironic that the State of
22 Nevada would stand up and say that becanse the system, the
23 very system that they are a part of, failed Deborah Panos.
24 The result js that you should kill James Chappell. I think
25 that was incredibly irconic. The system failed a lot of

~y
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o

=

o

E 1 people in this case and vengeance and hate ie not the
T

= 2 solution.

=

a2

n 3 Tho

o

6 stand? Did we put him on the stand to show you what James

7 did was okay? Absolutely not. We put him on the stand so

B8 you could underatand James, understand how he functions,

g how he thought, and some of his deficiencieg and always

13 We have all been inveolved in relationships
14 that have ended, at least I assume we all have and we know
15 how that feels. The knot you get in your stomach, the fact
15 you can't concentrate, you can't see the words on the page
17 in the book inm front of you. Now I can accept the fact

21 control mechanisms that James does not have. We have

22 communication skills and emoticnal stability that James

23 does not have. I want to refer to a couple things that Dr.
24 Btcoff said in his examinatjion, during the guilt phase of

~y
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-
T 1 it's only a part of what he said. I'm trying not to take
T
= y) it out of context and I want you to understand that I'm |
[
n 3 aware that I'm just pulling a few excerptes out of this
-~
4 teatimony.
5 He was referring to the low wverbal IQ that
6 put him in the seventh percentile naticnally. Out of a
7 hundred peopla, 93 had better verbal skills than James
8 did. He said, "The important aspect of Mr. Chappell's
9 language deficits is that if you place someone like Mr.
1 EPPE inaﬂ BsELL 2] 113 l ’ I = z = a0y 1= i - —
11— dipal
12
13 complex information rapidly,” -- excuse me -- "filter
14 throngh and problem solve complex information rapidly., you
15 will not find someone of his intellectual capacities
16 verbally doing a very good job and making the bes 31
17 as a result o hese language problems = = otrch =
18— be genetically caused at this point.”
19 And he went onto refer to how pecple who
2( have this deficier s1idd to bhe aggressive and tend to be
21 over represented in the population of prisons.
22 And in regards to the persconality test, he
23 stated, "The persconality test suggests strongly that he is
24 very socially awkward, introverted, a man who is

~y
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1 but is frightened of rejection and humiliation because he

2 expecta that to occur, if he gets to Know someone very

BIL 200 8- TT=d4Ea]

3 wall, he'll be hurt.®

4 Then he refers to horrible perasonality

5 borderline characteristics, He refers to those paople who

Loy

g deficienciesg, he didn't request them. They were given to

10 him. There is a lot of things he's done in his life. Ee

11 is responsible for his crimes. There's no question, but he

.
BEEpPCONS1DLE [ — - DI +

r
G

15 wers

16 testified he saw and he is trained to view people. And he
17 was remorseful to you. I will say that I expect some of

18 the remorse was towards James. He 18 in a very difficult
19 position. How can you argue that the vast majority of that

K
D

[, %]

+-l

*—J
2
1

23 gepuine. JIt's mitigating becanse it demonstrates he

24 doesn't have that cold and malignant heart that I talked

25 about before.

PATEY K. SMITH, OFFICIAIL, COURT REPURTER
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=
3 1 James accepts responaibility for his
g 2 actions. That's mitigating circumstance number five. He
=
g 3~ told you whatever you do, he will accept. He told you he
4
5
&
7 telling us, It's difficult for him to understand the
8 differences between the two. He stood up there and told
9 you he committed the crime and he also told you whatever
10 you do, ha will accept. This again =trongly demonstrates
11 that he doesn*t have that cold;, malignant heart of someone
12 o igwWe 3 he des he onsideration.
13 I want you to consider his family's love for
14 him he ame in here vesaterday and brie old vou a
15 little bit about him and it was difficult for them and they
16 asked you to allow him to remain a part of their lives,
17 I want to talk to you for a few minutes
18 about his obvions willingness to adapt to a prison
19 environment; to a prisonsetting: It s mitigating:
¥ h 's bee o evidence 5 he had a proble 7 -
21
22 a couple months ago. No evidence he's had any problemsa.
23 Bill Moore told you, when he was under his supervision, he
24 responded well to authority, he was respectful, he liked
25 the structure, he listened. There 1s no evidence presented

H
.
-
C
.

~y
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1 that he would be a problem in prison and you are in a

2 position where you can severely punish him, where you can

EArC1Are-TTad48l ]

3 prGtEEt_BﬁEiEtYT_WhEIE_Yﬁﬂ_EEn—rEEt—HBBEIE—that—thE—iﬂmates

=3

James' childhood. There was particular individual

7 tragedies which he had to endure to shape hig life. The

B logzs of his mother, when he was two and a half, which

9 interestingly resulted in his inability to speak for at

10 least a year, Bis grandma said a year. Bill Moore said |

14  gaid it would have taken an exceptional youth to be able to

15 rige out of that situation and not have problems and he
16 sald James wasn't that exceptional youth.
17 Now did Jamas choose tc be born where he wase

21 excuse? No, but it's a reagon and it's mitigating. It's

22 clear in thieg case that the mitigators vastly and
23 drastically cutweigh the existence of any aggravators.
24 I want to talk to you now about tThe Iact

25 that our law, which you've all sworn to uphold and—which—————————1——

~y
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-
X, 1 you talked about during veoir dire being important to you,
1
g 2 the law favors life. The law we live under favors life.
o
5 3 Thare ia lotas of kinds of criminal homicide, aa I listed in
4
5
B
7 probationable.
B Voluntary manslaughter is punishable up to
9 one to 20 years.
10 Second degree murder, which is the
11 intentional, maliciocus killing, 25 years or life with
12 parole eligibility after 10 years.
13 First degree murder, premeditated and

14  deliberate or a felony murder, punishable by 50 years or

15 life with or without the possibility of parole. TIf there
16 is parole eligibility, it will be after 20 years and only
17 in this last area here, the point of this triangle is the
18 d i
19 marder—inthe firat degree with aggravating circumstances.
20 Now, if you conclude that there is
21
22 against the mitigating circumstances and if the mitigating
23 circumstances outweigh the aggravators, then you must vote
24 life. TIf you compare them and the aggravators cutweigh the
25 mitigators, but you determine that 1ife == that death Isn't

- U L—COURT REPORTER
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o
=
w
-
e 1 appropriate, then you must vote life. Only when the
i : .
E 2 aggravatore outweligh the mitigators and you conclude that
g 3 death is appropriate, then you have the option of
D --‘r= ; - ] AT AT N3N - [¥l] [Ty POy E = iii
5
: sy D - k0 » have i yh allE¥: 's not
7 appropriate.
B The prosecutors would have you believe that
9 if you don't vote death, vou are somehow giving James a
10 fras ride. I wonld submit to you that is absolutely
11
12
13
14 would not even be parole eligible for 40 years until he is
15 66 vears old., If you give him life without the possibility
16 of parole, he'll never get out and what is prison like? |
17 What"s 1t like? TIs it a walk 1n the park? 7You Know, when

21 When he gets to jail, he is behind bare. He eats when they
22 tell him to eat. He gleeps when they tell him to sleep.
23 He has visitors when they tell him he canh have visitors.
24 He never gets to go to the park and he never gets to go
25 anywhere., And I acknowledge the fact that Deborah Panos
PATSY X SMITH, OFPICTAL COURT REPORTER—— | —
O TT 2y i 4
SIDC 2304
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doesn't either. That's true. We are not asking you to

forget her. We are asking you to accept the fact that

QL]0 8- TT=d<4Ela]

prison L5 harsh and it'® a severe punishment.

o

L] [ ]
. - o _ 1 . -
- H 11 HIE H A L&) = - 1 Z =18]-[® =

w
F

7 correct. Being merciful and shawing mercy will never rob
8 juetice. Justice and mercy are intertwined, they are a

9 part of each other. Mercy 13 not part of hate. Mercy in
10 not part of vengeance, but neither is justice.

X1
(15

[

13

14 has been presented the way that it was. They want you to
15 hate and they want you to seek vengeance. They asked you
16 to stoop way down to the level of someone who would commit
17 first degree murder and chow him that same kind of mercy.
8 BCALY; 3 5 Vary seary.

19 The State also wanted to aheo inRing

) and losinc Nohod vins here 2T vhod DR S TS =
21 gete a 1ife sentence with the possibility of parole, he
22 will probably die in prison. I'm confident that youn are
23 going back to the jury room and make a reasoned, thought
24 cut decision based upon the evidence, that you are going to
2 : I

D Sh a ' DUR REPORTER
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. 1 Deborah Pancs, you are doing to remember James Chappell,

1

= 2 you are going to remember the evidence, and you are going -
o

2

A 3 to make a conclusion what this case deserves, and you are

il bk L] . =
! R

should do that with the possibility of parcle for one

7 simple reason.

8 Number one, there is very little difference
9 between the two. He'll be 66 years old whenm he even has

10 the eligibility of being released, but what it will do is
1T provide for James some type of motivation to make prisona
12

13 chance of getting ont. Tt provides him more motivation to
14 continue to do, as he has done before, to be cooperative,
15 to be helpful, to respect authority, and to respond well to
16 that type of a situation.

17 That 's what justice deserves in this case

18 and that's what we're asking for. Please don't hate,

19 ol 1

20 reasoned and calculated manner and return a verdict of life
21 with the posgsibility of parcle.

22 Thank you.

23 THE COURT: Thank you.

24 Mr. Harmon, for the State of Nevada.,

25 MR. HARMON: May it please the Court;

~y
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-
T, 1 co-counsel, gentlemen for the defense, good morning, ladies
1
= 2 and gentlemen. I want to congratulate a number of people
[
E 3 in this case. The Court, as usual, Judge Maupin has been
4 very thoughtful, very fair, and objective and professional
L L ' L] = i l .T}f-
7 I congratulate my co-counaelor, Abbi
B Silver. She's been a great assistance on this case and has
Q done what I submit the citizens expect of a prosecutor and
10 that is to prosecute as vigorously as she in capable of
11 doing and to strike hard blows, but not foul ones.

ot
[

(W)
L

15 in this courtroom who would want to exchange places with |
i6 Mr. Chappell, having said that and with that understanding,

17 he 18 a very lucky man. He's lucky to live in America.

18 He's lucky to be someone who, having committed a heinous

19

21

22 they've dohe sc very ably and I congratulate them for their

23 effort. I
24 This is an adversary system and surely, as

25 intelligent men and women, you didn't come to the courtroom

3 b ]
PATSY K- SMITH, OFFICIAL COURT REPORTER
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= 1 thinking that the prosecuting attorneys and the defense

1

= 2 attorneys were going to agree about all the issuves in this

o

% 3 cage, It doesn't work that way in an adversary system and
4 we each have our roles to be performed. Without appearing

5 to try to curry favor because I want to assure you that the

]

i
8 decieion is yours. You are the triers of fact and you are
g now judgeé in the zense that you have the awesome
10 responsibility of passing judgment upon a fallow human
11 being and you must do that without submitting to any type
- BEMPLT &8 1o o do 3 Dafar] Do e judil =, Dased upo
13 gender or race-s
14 Ms. Silver and I are confident that you can
15 do that and we congratulate you, as a juror, for yvour
16 willingness to serve on this case and for the fact that vou
17 were obviously conscientiocus, you are fair minded, decent
18 human belnge, and what I say to you now is just an
19 LOn O me thoughts about the evidence in Lhis
20 case, but it's with full realization that the persons who
21 must wrestle with the decision after the attorney rhetoric
22 is done will be you, as the memhers of the jury, and we are
23 fully confident that you will do your wvery best to give Mr.
24 Chappell what you believe he is due given the facts and
25 circumstances of this case. l
PATSEY K. SMITH, OFFICIAL COURT REPORTER |
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T
% 1 There are a number of comments by the
.
% 2 defense attorneys that I wish to reply to, IJt's been at
E 3 least inferred by Mr. Ewing that the aggravating
4 circumstances becomeé inferiocr at the penalty phase if there
S
&
7
- . . : - the
9 appropriate penalty te be imposed in this cage, that it may
10 consider all evidence," those are the operative words, "all
11 evidence introduced and the Instructions given both at the
penalty ‘ i ial
13
16 aren't limited to the circumstances that were described at
17 the penalty hearing. You may consider all the evidence.
18 S0 with due respect to Mr. Ewing, 1t's |
19 somewhat slightly misleading to =uggest that = I
r
21
22 n i
23 circumstances, as you can tell from the list of 12,
24 described to you by Mr. Ewing and he accurately did so;
25 those are the legislative enactments regarding mitigation,

PRTSY K. SMITH, OFFICIAL COURT REPORTER

~y

Q Ty
OJIL I L
AA06199

A0
207



"} ‘I. Paga 29

=

=

i 1]

-

L 1 but many of them relate to the facte and eircumstapces of
n

g 2 the murder becange in some cases, and this is one of those
[

§ 3 cases, there are factors about this case that agqravate it,

4 they make it worse, they arguably make it among the worst

{n

o
Frhy
o

he—worst<—and; actually, when you consider the

6
7
g
g the worst, as we lock at variocus crimes which can ocecour.
10 Now, Mr. Ewing has characterized the
11 prosecution arguments and I assume has referred to my
12 partner, since I hadn't stood up yet, the argument as a |
13 pil : : i .
15 choose to form. The statement, as it implies that you |
16 should not guess or should not speculate by Mr. Ewing is
17 accurate, but I don't concede for a moment that the |

s

8  poeition of the prosecution is baszed upon a pile of

1O
-

speculation and inmuendo.

2B——————————————————4¥ﬁﬁ4mEY4ﬁraW‘juBt‘and reasonable inferences

21
22 innuendo or speculation. In Instruction 28, if I might |
23 command your attention to another Instruction, the Court I
24 points out, and I'm reading in part from the Instruction

25 beginning at line four, "You may draw reascnable inferences

h w ]
PATSY K- 8SMITH, OFFICIAL COURT REPORTER
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o 1 from the evidence which you feel are justified in the light

1

= z ol common experience."

[

E 3 Now contrary to the notion of some persons,

as ig are sed upeon the rule of reason and

i to draw appropriate inferences from the evidence outgide of
8 the courtroom. We want yvou to bring that with you and we
9 want you to draw just and reasonable inferences from the
10 evidence during the deliberation process. And so 1f Mr,
11 Ewing meant to imply that you aren't to draw reasonable
12 inferences, I simply wanted to remind him and you of the
13 Court's Inatruction No. 28-
'n1s B Wo d Se z T 11 hagehs
15 fan and somehow, as I heard the arqument of Mr. Ewing this
16 morning and the short but very direct remarks of Mr. Brooks
17 vesterday afternoon, I thought of an interview that the
1B great home run hitter Hank Aaron had with the media a

22 to hit so many home runs. There was a very short pause and
23 then Hank Aarcn responded, "I did it this way. I did it by
24 always keeping my eyes on the ball."

25 What that suggests to me is, in addition to

~y
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the literal application to baseball, Mr. Aaron was saying

if you want to succeed, stay focumed. Don't lose sight of

CLECIA0B-TT2d481 ]

» L] & [ ] [ ] [ ] e -
what—is—important—in your experience and, as it appliesto

6 prosecution another, and, as the jury, you are in the
7 middle and you would have a somewhat different perspective,
8 but it is important, as the triers of fact, to stay focused
9 on the things which are truly important about this case,
i no o becol lis =d, 0 a NEEe VOU . 5 1o . —
11 yonr resolve to do what is propers
12
13 thi ] e said we're not asking you to forget
14 hexr, we have never, never asked you to forget Deborah
15 Panos. Mr. Ewing sald later, in his argument this morning,
16 he gald it twice during his opening statement commencing
17 the penalty hearing proceedinga, "The penalty phase icE
18 about James Chappell."™ I said he mentioned that twice as
19 though he wanted to make the point. A little later, he
i sald ang quote, "The pana hearing i8 no longer abco
21 Deborah Panos. It ig about James Chappell." Well, in
22 nart, it's about James Chappell, but if Mr. Ewing meant to
23 say that you eliminate during this sentencing phase all
24 consideration of the person whose life was taken, that is
25 ridiculous, with due respect, Mr. Ewing.

PATCY % \J ¥ a
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I recall from this evidence a mother and

grandmother testifying about an event ocenrring in her life

YR g-TTad4EYa]

=VE ' = = = LTICTH E = =t
- et - L] =] = - = = - - = = 'E_'

[ on the telephone and he uttered tha words no mother ever [
7 wants te hear, "Debhhie ig dead."

8 Now, when you fix a punishment for the worst

9 of the worst, a premeditated killer, somecons who has been
10 convicted o e [1 egree, surely, o “*
11
12
13
14 family of this person whose life was prematurely taken.
15 That's part of the calculous of imposing sentence, to
16 determine the degree of evil. Just how bad is this? Just
17 how moch has it damaged not only the lIife of the victim,
18 it
19

[) nose n el KT8 = LE B E ' z T T &N T = hara AT M gla
21 she was generous, she made many friends, she was a devoted
22 mother of three children, she loved to he with her parente,
23 her aunts, her uncles, her nieces, and nephews on special
23 occasions. She was a very nice lady, a good person, a

B
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T 1 this state that this had to be a mass murder to make it
1

E 2 appropriate for a death sentence. It's important to

E 3 consider this was a good, decent human being and it i5 a

5 murdered.

6 Now I recall the testimony of the avnt, = {
7 Carpol Moneon, and the words were echoed also by Debbie's

8 mother, Norma Penfield. They were talking about the impact

9 upon the children of tender years when they lose their
10 mother and little Chantell, only three years old when this
It h 7 7 F I want
13 defense tells you that the penalty hearing ie only about |
14 James Chappell.
15 Defense, and I refer now to my esteemed
16 colleagune, Mr. Brooks, tells you to be thoughtful, well
17 reasoned, congcientious, and objective and, yet, he chose,

: s brie sinarks yesterday afternoon, to ignore all
19 in
N .

21 dog style of prosecntion." Well, I hadn't gpoken yet., He
22 isn't a mind reader. So I must conclude, by inference, Mr.
23 Brooks was saving my colleaque, Abbi Silver, is a rabid
24 dog. That'se offensive. ©5he is a dedicated, skillful
25— professional, who articulated tremendously well the

~y

ek antalalelal |
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=
=
i 1 legitimate position of the prosecution in this cage and |
E 2 while Mr. Brooks says that he wants you to be thoughtfuyl
=
% 3 and-well reasoned, what Mr. Brooks Yeally wante you to do
L
4 is to lose your foecus, to take your eyes off of the ball
5 and beEDmE_diEtIaGtEdT—Wh&ﬂ—hE—EECﬂEEE_thE_pIUEEEutiﬂn of
6 having an ulterior motive.
7 The philﬂsDphg;_ﬁgﬂthe_is_qugted—aS—saying,
8 and I adopt his remarks for the remainder of my argument, )}
g "I Can promise you to be sincere, but not impartial," Msa,
) Silver and myse are not impartial on the subject of h
11 murder—of the first degree, The murder of this young woman |
12 ﬂﬂﬂghidEDuE+——ThEEE—wEfEﬂit—ﬂﬁY4EYEWitnEﬁﬂEﬁgiEft, 80 ho i
13 one knows for Bure the exact sequence of events: ¥You heard l
14 the account of the defendant, but he sureaely has an interest
Is5 when this case occurs. When he cries, we must all wonder
why does he c¢ry? When he is tearful and convinces a
17 clinical psychologist, Dr. Etceoff, months after he's been
18 arrested, after the preliminary hearing, after he's heard
19 witnaasas_testi£y—&baat—the—ﬂtate*a—caﬂe, when he does this
20 after he's bagn4huund4uvarT—a£tsf—tha—Iﬂfﬁrmatinn4charging
2] him with murder and robbery and burglary have been filed,
22 and after the State's filing of ite Notice of Intent. to
23 Seek the Death Penally, and after all this, the defendant
24 speaks with a peychologist., He surely most know the intent

3JTDC2375
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=

=

w

-

e 1 impression. Now are those remarks inherently suspect? Is
1

g 2 there an attitude, something to be gained by the defendant
[

= 3 and Dr. Etcoff acknowledged if he was being given

Has the defendant c¢redible in June when he

B was interviewed by the doctor? Is he credible now on the
9 witness stand? Debbie Panos is beyond our juriadiction.
10 We can't subpoena her. She is not subject to service of
11 process, She can*t be brought intothe courtroom—to
13
14 Weall, having said, as I did, that no one
15 knows, can know for aure bhecause there are no surviving eye
16 witnesses except the killer, who has an interest in what
17 happens to him in this case. Let me refer you to a couple
i8
13
] ad 5l 8 s le S AYUINET: wl- [ didmn"’ *l= al= e Oo 7
21 there first, and that he got there and, of course, that's
22 when he could ransack the trailer, look for anything he
23 wanted. That's when he could locate the knife and have
24 that ready. That's when he could lay in wait for her.
25 What did he say he did from the witmness
PATSY K. SMITH, OFFICIAL COURT REPORTER — |
8IDC2376
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stand when he was excused by the law enforcement officer we

now kxnow to be Bill Duffy of Parole & Probation? He said

LEE A0 g-TT=ad4Ea]

6 people drink a couple of beers and then he went over to 839

7 North Lamb, space 135 and he says he didn't knock; didn't

B do the logical thing, didn't knock, didn't even go up and

9 try the door. That's what he claims. That is what he is
10 asking you to accept to see if the door was opemed. | —
13
12 ju i " i -
13 callad two timea." Didn't he say that from the witness
14 stand? "I had just called two times and nobody answered

15 the phone." Just called and where are the projecta? Where

16 is this Vera Johnson apartment complex from thé crime

17 scenes A couple of blocks away. id ake to

18 get there? Minutes,

19 Then a little later, he was asked, “"Why

2 () didn" - = 3idn’ knock because nobody answered
21 the phone when I called.” Well, if she had just been
22 called and she wasn't there to anawer and that's his
23 testimony, why are we to accept that she was there when he

24 got over after he had ridden the bicycle the several blocks

~y
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more reasonable inference in this case is that he did knock

to make she wasn't there, but he was real sure she wasn't

BLEEIA0E-TT=ad4Ea]

& and he went over and knocked and she didn't answer because
7 she wasn't there and he went in through the window because
8 he wanted to get in and he went in through the window he
g did that goes throuqh the master bedroom because he
; couldn*t without more effor s = wanted to employ ge
11 the
1 nfficers i ed ~m 1h SO an Po s Dep nent and
13 they ended up going in through the same window he went in
14 through. I
15 Now, there's another reason. He had to i
16 remove the ecreen, didn't he. There are photographs that |
17 show that it was inside. ell, 1 R
: g reagonable, i aYe wWas no mo 2 nlved;
19 did he pu ha s G et e h 1 & g5 indon rh =
] nes * he drivewa fhen she would g a, Bhe'd have
21 to see it, but if he puts the screen inside instead of
22 outside the house, Debbie, when she arrives, has no way of
23 knowing he 13 inside the house. And sc he put it inside
24 and he put his foot on it and he bent it in going to the

B
i

-3
o]
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=

=

w

-

A 1 murder of the first degree.

1

= 2 We know that for months he had indulged in
[

ﬁ 3 thoughts of murder. Yow heard Dina Freeman testify.—I'®

L

T 1 is truly significant in this

7 case is what happened the day before Debbie was murdered.

g She had been given something by the City of Las Vegas. |

9 That something was & subpoena and that subpoena didmt Just— | —
10 invite her to go somewhere. TIL commanded her to appear at
11 the Municipal Court on August the 30th for the purpose of
13 domestic violence
14 and the woman who hadn't bothered in January, 1993 to
15 follow-up on the temporary protective order and so it
16 expired, elected to follow-up this time. And the woman the
17 defendant had already been calling vile mames in his letter
18 I supposed to him added insu s—-injury because she
19

5 ~ranared to teati against him and Michella Mancha and
21 Lisa Duran both mentioned that they had seen the subpoena
22 at work, they both said that Debbie left work early that
23 day, and Michelle Mancha said she talked with Debbie over
24 the telephone. She estimated at perhaps 2 or 2:30 in the |
25 afternoon still on the same day and Debbie said she had
PATSY K+ SMITHE, OFFICIAL COURT REPORTER— — — — ——1—
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S
% 1 been to court, explained that the judge assured her that
% 2 the defendant was going to an in-patient drug program, that
% 3 he wouldn't be released for three months, and remember how
4 Michelle said that made everyone feel a lot better. We
-
F ced with he defendant and 3 hough Michs s qot the
7 idea it was right in court; it waan't clear to her whether
8 it was during the time that she was at the courthouse, the
9 municipal courthouse or whether it was after and it was a
10 visit with the defendant at the jail, but words were
11 exchanged and according to wha icti ted to
12 Michelle Mancha, she had told the defendant that it was
13 overs
14 Mow, the defense said there wasn't any ===}
15 evidence at all that bears on the aggravating I
16 circumetances, but I submit if, in fact, the wvictim in this
17 case, within 24 hours of her murder, number one, appeared
18 in court to testify against the defendant and that resulted |
19 in hi i ’
i ot OO - nd , act; g = = b i 3 h i
21
22 whether a burglary occurred? Doee that have a bearing on
23 whether he committed robbery and does that have a bearing,
24 despite their prior acts through the years of consensual
25 sex, does that have a bearing on whether she zaid yee or no
PATSY K- SMITH, OFFICIAL COURT REPORTER — | —
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1 or whether she had any choice to respond at all Lo sexual

2 penetration? Did the defendant have a response to the

3 statement by the victim that their relationship was done;

[3E2700g-TT =442l

& »
r

& so-worker and friend Deborah Panos told hex that the
6 defendant then paid that he was going to kill her. Well,

7 that's a statement that certainly has sinister implications

B when we realize it was mad less than 24 hours befcre he did

9 kill her. Those types of statements ar§—ﬁEif—prnphusien——————————r——

10 and they can be seIf-fuifiItaﬁ,Eaindaadthatﬂnewasby}

1T the defendant. ‘
12 The defense refars to a rabid dog style of
13 prﬂsaeu%iﬂnT—andT—yetT_H;+_Brunks_ygsterday conceded, as
morning, that the defendant i= a
15 worthless S0B, a thief, and a wife beater. Those were Mr.
16 Brooks' words yesterday afternoon. Of course, Mr. Brooks,

17 he is isn't a wife besater, now is he? He never married the

21 be with anyone she chose and, perhaps, inadvertently in

22 listing the negative descriptions of the defendant, Mr.

23 Brooks forgot to mention in addition to being a worthless

24 SOB and a thief and a woman beater, he's a murderer.
25 The defensec said == Mr. Brooks said that

o
?
|

~y
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5

o

% 1 James Chappell will never be reasoned. Well, 1# murder

% 2 reascned? Any murder? 1s anyone ever justified in

% 3 committing premeditated murder of the firstdegree? The
4
5 that doesn't somehow distinguish Mr. Chappell because he
6 will never be well reasoned. Murder ig irrational, it's
7 illogical, it ie stupid. It doesn't make sense and, yet,
B fortunately, we don't have a defense either during the
g guilt or at sentencing in thia state ca
10 Now, the defense says James Chappell will
11 maver be deliberate in what he does. Wrong. Wrong. He
12 said on August the 30th he was going to kill her and, as
i3 soon as he was raleased, even though he had promised,
14 begged for the opportunity to go to EOB to perscnally
15 petition to get admitted to thelr drug rehabilitation
16 program, he didn't go t¢ ECB, he didn't go to D Streel anc
17 Washington. He went in the opposite dirsction: Now was

L]
-
L)
=

F

20  after the crime has occurred. He doesn't know the

21 principles in this case. He spent two hours with this guy
22 and he reads his books and he gives his tests and then he
23 forms certain conclusions. Was this defendant being a free
24 agent when he walked out of Duffy's office and turned

25 right, not left? Wae he being deliberate when he went to

~y

SJDC2
AA06212

faYoYa)
0L



. . Page 42

=

=

w

-

. 1 the trailer and he broke in and then he ransacked and then
1

= 2 he confronted her?

[

E 3 I want to talk about something called shared

4 responsikility. . v 51 v [

7 is i . t is legitimate for societ in [

8 some way, to vent its sentience of moral outrage, at

9 c¢onduct which is unconscionable, which is totally
10 unacceptable.

11 My partner alsco mentioned deterrence.

F, =T B - 1 [T —is LTS Oon [ * B HC LG
13 te be consid d. ou—have n-—this cas he dies
14 and gentlemen of this jury, within your power to guarantee
15 by the punishment you impose that Mr. Chappell never makes
16 another woman a corpse. You can certainly deter him and
17 you have it within your power to send a message today out
18 into this community, which i=s we do no plerate vee who
19
20
21

22  engage in that type of action. That's a legitimate

23 position to take and, vet, the defense gays the prosecution
24 wants you to hate. They want you to stoop way down and Mr.
25 Brooks yesterday said the State aske you to act in the way
PATSY K. SMITH, OFFICIAT COURT REPORTER——— | —
O TT 2y i 0
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2
-
= 1 he acted. Asinine.
% 2 Mr. Brooks, with due respect, sir, imposing
% 3 a death sentence within the ¢riminal justice system 15 not
= ‘-I": i & S - i ) i Wollls ) :IIl.‘.-:I' ana - —
5 murdering her with a knife, but Mr. Brocks continues, "You
6 are not cocaine addicts, you are not thieves, you are not = |
7 to descend to the level of James Chappell,™ in what
B basically he is saying, once again, is forget about the
9 ball, don't focus and Mr. Brococks wanits on your shoulders,
10 each of yon, guilt. He wants you to feel guilty and
LTIV ot o a0 G D and =o w w - for
12 Jjust—a moment about shared responslbility.
Long _before vou were summoned b he a
14 commissioner to come to the courthouse, long bafore you 1
15 were selected on this case certain decisiones were made
16 about the criminal justice system and a legislature decided
17 that we would have capital punighment in this state, The
18 legislature
19
natancea that app o this casea and you weren't
22 involved in the statnte making process. 8o if there is
23 guilt, at least let it be shared by the leqislature, which
24 adopted the statutory scheme which applies to the case of
Z5 State of Nevada versus James Chappell.
PATSY K+ SMITH, OFFICIAL COURT REPORTER —— 1 —
SIDC2384

AA06214



“. ‘l’ Page 44 |

:
% 1 Well, long before you got invelved, long
% 2 before the office of the district attorney got involved,
§ 3 ﬁhe Las Vegas Metropclitan Police Department inveatigated
4 this case, and the primary officers who were asaisted by
&
7 Vaccaro, and, surely, they have some responsibility in what
8 occurs here. They interviewed the witnesses, they
9 investigated the case, they submitted the case to the
10 Offica of the District Attorney, and then the D.A.'s office
1T made certain choices. A public agency and the police I

(e
M

15
TN

15 imposing a severe punishment.
16 When you retire to deliberate and you salect
17 whatever punishment you deem to be appropriate, it's not I
18 going to be an individua ing, it's ' o
19 experience, a decision, & judgment shared by 12— Itis
4 diculous; however; O S THE o eguake h & =3t i sle
21 under the Court's legal Instructions, having been drafted
22 into jury service, not having any axe to grind, no interest
23 in this case to suggest that scmehow the blood this man has
24 on his hands iz the equivalent of what you will do. Mr. |
25 Brooks, Mr. Ewing is not thoughtful, that argqument is not I
PATSY K+ SMITH, OFFICIAL COURT REPORTER — | —
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=
i 1]
-
il 1 objective, it's not reasoned.
T
= 2 Now the State, as you know, has alleged a
[
o 3 total of four sggravating circumstances. As my partner
o=
4
5
& within that several month time span after Memorial Day
7 Weekend," If I can't have her, nobody can,” was simply
B8 lived out in all of its bruntal details August the 3l1st.
) . i . |
9 Harry Emerson Fosdick once gaid, "The per¥pon completely |
10 wrapped up in himse MAKEes a GBma package, " and
41 - - g e gy rw oy - = r = - -
L1l pijjre s = F = 7 he = L = 28 = = = =
[] [ ] -8 F1Q ) [ ] [ B 1] * . [ ] I | L AL aidl - -
13 diapers, toys is a selfish person. He is a small package,
14 he ie someone who has forfeited the right to live because
15 his conduct cannot, will not be condoned not by decent
16 minded persons.
17 ig i 8 case where a burglary occurred
[ - - P o = N ET)
[ ] [ ] ) AW - - - - o N e _I_J.'r'
19 = mimFe - L] = Tk — a [ ) D L] [ 1) _l‘
20 a o . thought is t legizlature made a
21 judgment because things are worse when they happen in
22 somebody's home. Debbie Panos had worked hard for thie
23 trailer where she lived, 839 Noxth Lamk, aspace 125, and her
24 mother, who came up with the down paymer o ge sr into
25 the tIHiiEI, made =& sacrifica, but—she had be o

Py = M - 10 L LU REPUORTHR

~y

Q T Q7
QS L2300
AA06216



— . . Page 46
=
&
-
o 1 six or eight or nine months; it would have apparently been
g 2 a year in early October and thi 4—*
=
= 3 home, : : ' ,
4
i 5 safety.
| 6 Well, in the view of this evidence and from
7 the perspective of the prosecution and I submit the
B legislature, when you do that, when you commit & burglary,
g particularly when you kill someone in their home; you have
10 -
11
12 stole from her and the legislature made a judgment about
13 robbery because robbery is an inherently dangerouns crime
14 because it very often inveclves force and viclence and fear
15 of injury and so the legislature said you have a strict
16 liability if you commi = rime and someone dies, =
17 you muat know, first; you are guilty of murder of the first
18 degree and cond o T N 5 & h& qgravates
19 +he murder.
20 Well, there are certainly two aggravating
21 circumstances already found by you in your previous
22 deliberation. The third circumstance i1s rape, marderx.
23 Instruction 18 defines sexdal penetration. It saye,
24

PATSY K. SMITH, OFFICIAL COURT REFORTER
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1 or ahy object manipulated or inserted by a perscon 1nto The

2 genital or anul openings of the body of another including ]

BREZIA0g-TT=d4EYa]

[
]
M
"
=
B

-3

un

6 Mr. Ewing says the State asgke you to

7 speculate with absolutely no corrcboration and, ladies and
8 gentlemen, I say to the contrary, agreeling wholeheartedly
] with the remarks already made by my co-counwsel, this case

LI |
ke

| 12  proves that this had to have been a sexual assault. For

13 the wvictim told her friend Michelle Mancha, during the
14 telophone conversation the day before, that she had told
15 him no and if she sald no, it's over, it's finished on the

i6 30th, why is it reasocnable that she would suddeniy have

19 chronology of what was happening because this is the woman

20 who was accompanied from work on the 31st, the day she was

21 to be killed, Michael Pollard. She went to his residence,

22 dropped him off, and then went on home and to his surprise,

23 she showed back up JUSt a few minutes later. This is the —
24

25

PATSY K. SMITH, OFFICIAL COURT REPORTER
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1

she had learned, to her surprise, that he was going to be

2

releaped.

B2LEIQ0E-TIT =44l

6 so afraid of this defendant and the defense is saying that
7 it's speculation in view of the fact that she told a friend
] the day before that it was over and that he replied he was
9 going to kill her and when you understand that after his

13 no on the 31st.

14 The Court in Instruction 19 axplains
15 something helpful, "Physical force is not a necessary
16 element in the

20 to do more than her age, strength, surrounding facts and

21 attending circumstances make it reasconable for her to do to
22 manifest her oppeoaition.™

23

24

25

PATSY K. SMITH, OFFICIAL COURT REPORTER
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hand. This is a woman he used a knife on. This is a woman

whose residence he ransacked. This is a crime scene where,

Hegeldra- [T=ad4€ Y]

& evidence that he sexually assaulted her. Well, he said he
7 never ejaculated, but that is rebutted by the DNA

8 evidence. One in 14 billjijon in describing the genetic

) profile. I submit to you that the State has proven bayond
10

11

12

13 burglary and the defense says it's all the same course of
14 conduct. If the legislature wanted to make those types of
15 distinctions, they wounld have done so and your cbligation,
16

7

18 can ask.

19 The State's fourth aggravating circumstance
20 is that this murder involved torture or depravity of mind. l
21 Instruction No. 20 describes torture. My partner ably

22 explained to you the elements of murder by torture

— 23— vesterday. I“m not going to repeat what she said:

PATSY K. SMITH, OFFICIAL COURT REPORTER
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language. It doesn't necessarily require tortures It says

b

TobZ a0 g-TTad4a]

b
-t

4  depraved murder? Is this depravity when the individual who

) 5 kills is writing letters hurling defamatory adjectives at
6 the woman who was supposedly tha love of his life?
7 The Court defines depravity of mind im
8 Instruction 21 and I commend that to your attention when

deficiency of moral sense and ractitude. It consists of

12 evil, corrupt, and perverted intent which is devoid of

13 reqgard for human dignity and which is indifferent to human

14 lifa." Weren't the actione of Mr. Chappell on the day of
15 this m i Lena .

16 act in a way totally indifferent to the sanctity of buman |
17 life?

18 The Court concludes at line asix and seven,

19 "To find an aggravating circumstance based on depravity of

20 mind, you must additiconally find that there was torture,”

21 that's one of the ways to get there or there's the

r

b T ]
]

physical abuse beyond the act of killing itself.” Now the

24  defense says the only evidence we have in this case is the

25

testimony of Dr. Green. Of course, they were focusing

FATSY K. SMITH, OFFICIAL COURT REPORTER
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=

.

w

-

T 1 primarily upon the torture argument and it's guite truc DI-
T

= 2 Grean, the Chiaf Medical Examiner inm Clark County, |
o

-

e | L] L] L [} & - - ﬂ
et 3 ¥ ¥ o

I 2er

| 5  didn't tell us what contemporaneons means except to say

L they all happened at about the same time. He doesn't know
7 what the seguenca of these lethal blows happened to be any
g more than Dr. cofl. L. Green 13 I i .

9 di i P 11y,

MY
[ e ]

k=t
[ o]

time. He wouldn't know if there wasz a five minute

12 interval. He couldn't tell that from his medical

13 findings. He wouldn't know if there was a fifteen minute

14 interval. BHe can say from the evidence of the battering,

15 the pommeling to the head and fave amd body and arms of

17 fact that she has defensive wounda, the bruises on her arms
18 suggests that she was trying to cover herself up.

19 Well, that's Dr. Green, the expert that he
20 is, is 8ill subject to limitaticns. What he did say is

21 that this woman died of miltiple stab wounds and that's the
22

25  torture or other gerious and depraved physical abuse beyond

PATSY K, SMITH, OFFICIAL COURT REPORTER
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-

o

-

E 1 the act of killing herself. Now, as horrendous as 13 stah
1

= 2 wounds are, they didn't all kill her. My partner yesterday

= 3 referred to the wound close to the naval. It was
4 gratuitous, that was depraved. There's a stab wound down

I 7 been writing from the jail, "You're going to hell, you are |
8 a g8lut, you are a whore, you are a stupid bitch," and he
9 atabks her near her pubic area. That didn't kill her.
10 8o are those acts of sericus and depraved
shysical abuse beyond Sy st killing itse and when

14 when he was raping her, he says he jumped up and she was

15 atill laying down and he grabbed her with his right hand

16 around the neck. He says, "No, I wasn't cutting off her

17 alr supply, I wasn't choking her. No, it wasn't anything

e
1
B
-
1
»
]
1
"
[ ]
[ ]
4
L
1
»
[ ]
1
»
|
]

21 counted 12, T don't know if it was six or 10 or 12 or 30
22 times., She bears the scrapes and bruises which show the
23 number of times the Iists of this defendant i1mpacted her
2 _ . . r _ . b

]
LA
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T 1 physical abuse beyond the act of killing itself and this
1
g 2 wag a depraved murder.
[
E 3 The defense has talked about mitigation.
i
3]
7 that is a mitigating circumstance that outweighs his
3] heincus violent acts is an absurd position to take.
9 The defense says that he has a lack of

13 defense argument. The storee who have been repeatedly
14 victimized by his efforts to satisfy his cocaine habit
15 might disagree. The Tucson Police Department tﬁat had to
16 respond repeatedly to the allegations of domestic violence

l.n.;.ght di i 2 wag

19 June the lat, Daebbie Panos might beg to disagree and in all
20 likelihood, these persons would allege that the man who was

21 being supervised on probation when he committed thig crime

22 for a gross misdemeanor, in fact, was the person who had a

23 very significant ¢riminal history.

24 Becaunse the defendant takes the witness

25
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I the defense paychologiast, does that mean ha's remorsefyl?

ha

Well, even Dr. Etcolff said

B

this is a very angry persen anda |

SeEZJarg-TT=4

vherhe began to explain what happened, 1 conld szee how

44444glgse—ta—the—sﬂffﬁca—thﬁ‘anger wags and the progecution

5 subm1ts_the_remg;se—is—phaﬂyT——ft*ﬁ all an effort simply to

& mltlgEEE4Eh§4p4ni3hmﬂnt+44ItLs—an—ﬂffaf%—tﬂ—difquE‘hIs

7 responsibility. The defense says he fully accepts

8 reaponsalbility. Not if he lies about what he did. Not if

89— he was there, laid around and waited, not if he raped her

4444444444———Jﬂ————Qhey—ﬁay—itiﬁ‘mitigatiun that he can adapt to prison 1ife

11 and then they talk -about his childhood:

12 '

’ e

13 thankful to knuu_ILm_almﬂst_dgneT——Qhafe—afe—twn—ﬁperative

14 words at this stage of Lthe proceedings and in view of the

15 position taken by Dr. Etcoff, whose opinions are valid only |

16— if what the defendant told him is valid, and in view of the

17 argumenta made by the defernse, these words are particularly

4444444444444134444&pprnpriateT——¥he—wﬂrdﬂ—ﬂrﬁ‘aﬂﬂﬁﬂntabi1ity and commitment.

19 Shakeﬁpaare_in_tha_play—Juliﬂa—Eaesar—hnﬁ—nnE—ﬁf his

20 characters make a statement that I'm very fond of. Tha

21 statement is, "The fault, dear BIUtuBf_iﬁ—ngt—iﬂ—ﬂﬂf—ﬂtﬁfﬂ,

ka
[ 8]

it is in ourselves.” Mr. James Chappell, the fanlt does

2 -

Mo
L

not lie in your stars nor, to borrow a phrase from Flip

44— Wileon, "Did the devil make you do it?" Ralph Waldo

25 E L —"Thi ddle and ride mankind, "

3JTDC2395
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Ha

and ©rack Cocaine

rides hard and with a heavy spur and he

2 was an addict, that's for sure, and he had a problem, ot |
3 it is—ﬂat—an—exuunﬁ, even though criminals repeatedly try
4 to m&kﬂgit—ﬁn—ﬂxﬂﬂﬁeT‘bEHEﬁﬁﬁ nobody made him usze crack
; 5 cocaine. Crack didn't make you <o it, Mr Chappell. Drugs
i 6 don't kill, people kill.
7 It wasn't the fault of Debbie Panos. She
8 didn't make James Chappell do it. He sought her out, he |
9 came to her home, he was the aggressor, she denied his
10 accusations; she did nothing to provoke him inmto burglary |
11 and robbery apd rape and murder- It isn't even the fault
12 of the knife, E8-A-1, s p @ knife
13 could never have got out5ida_ni_tha—dfaWEf—in—the—kitchen.
14

15————tn—dEBtrny her Iife,

It is an amipate object, it was the instrument used by him |
but he ieg the one who picked it wp, |

16 He made the series of choices. His hand qrasped the knife,

17 his hand, his arm plunged the cold steel of the knife

18 IEPggtﬁﬂlygintu—hEE—HEEk—&ﬂﬁ‘hEr‘EhEEt and other parts of
19 her body.

20

It isn't the fault of EOB. When they

"y
< L

interviewed him the first time, he didn-+ have the attitude

+

22 of someone who wasg ready to change his life-style, to

Jilive
e

23 up-—dope~—It's not the feult of William Moore, the
H 24 probation officer from Michigan, who did his best with this
25

defendgnt_and_wLth—his—ﬁamiiy—and—It—IBn "€ the fault of

PATSY K. SMITH, OFFICTAL CODRT RE
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I grancmother Clara Axam. She undoubtedly did her best under

2 the circumstances with the defendant James Chappell. It's
3 not—the fault of his Bunt Sharon Axams This defendant made

4 the choice Ha was the 2eagent who turned right down

5 Bonanza and didn't go over to EQOB. It ign't the fault of

) the absentee father. It's na he fa of the poelice ir -
7 this case. It len't the fault of the witnesses, not the

]

fault of tha Office of the District Attorney, it'e not the
9 f&ul%—e£—Jﬂdgﬁ—ﬂﬁupinT—_HE_hEE_ﬁ héfty case calendar. BHe
10 didn't neEd4thE‘QhaPPEll—eaﬁeT—4Nﬁ4ﬁnE‘mHﬂE‘Jﬁﬁéﬁ‘ﬂhﬁﬁﬁEIIgggggggf47

11 do what he did,

12 Mr., James Cha

and if the criminal justice asystem means anvthing, it means

that when persons commit mpericus crimes of vivlence, they

15 mast-be held personably accountable. And you've already {_
16 hald4him—ageauﬂtab1e—tﬁ—ﬁﬂme—axtentT‘but‘ﬁﬁw it's judgment
17 day for James

18 you, ams the ladies apd gentlemen of this jury, possess the [
19 resolve, the determination, the couraga, the conviction, |

the intestinal fortitude, the sense of commitment to do

-—_*__
|
=

hJ
[

your legal duty,
What about punishment? How does Mr.
23 Chappell feel? He testified about life with the

24 possibility of parole. "I would be honored,” the murderer
25 would be honored to have life with parole. "I would be

PATSY K. SMITH, OFFICIAL COURT REPORTER
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(1N

honored to be able to get out some time in my life.” Dpon't

; ¢ deprave ller of Deborah

d 8 the head and face

4 and arms of g helplﬂBﬂ—mgthEE—Hi—EthE4ﬂhi1drEnT‘Whﬁ4ﬁiﬁﬁI?44444477
5 lays on the floor and covers her face ingide her home.
6 Don't honor someone who then culminates his murder, his
7 agsault by repeatedly plunging a knife into his victim's
bdomeén and pubic area. Those actions
g make_James—Eha?peli—an—abject—uf—ﬂérisiun, not someone
10 worthy of thH4hadgE—Q#—h9ﬂEf—Bf41ifE‘With‘thE‘?ﬁﬁﬁiﬁiIiffgg;g;gg;ﬁ47
11 of parols.
12 The grandmother quﬂtﬂngEfgthﬂ—ﬂldEﬂt—Ehild?ggg““[*
13 as saying about his father, "He's mean and he's in jail, "
4136 deascribed why zhe -- I'n talking about Norma r
15 JeanPenfield; her greatest fear, that after she dies, this
16 d ildren an B
| 17 I'm asking you, I'm imploring vou, as the ladies arrd
18 gantlemen of this jury, to grant a grandmother peace of
19 mind,

h
o

Remember the words of the defendant, Exhibit

words of someone who is filled with the spirit of

g 1nsu Well, a

o injury.

23 Wise man maARY-years—age saild, "The world once in & broad
24 flies irrevocably." A fist, a steak knife, these
25 instruments once sent ahrnad_fliﬂd_irrenncabLyT——Aak—the l

PATSY K. SBMITH, CFFICIAL COURT REPORTER
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i | iloved ones and friends of Deborah Pancs if these aren't
'——————————————2———4irrevucab1e. Ladies and gentlemen, I ask you, on behalf of
| 3 the Etate—ﬂf—HEVEdHT—spEﬁifically on behalf of my partnar

4  Abbi Silver, in this case to impose a sentence which is

5 just as EgIﬂ:E+_juat_a5_deadlyT—éust—&ﬁ—fiﬂa}T—iust—aﬂ

6 irrevocable as the fists and knife of James Chappel

F.—l‘

7 Deborah Panos had no due process of law, no
8 fine lawyers urging the defendant to back off, no right of
9 allocution, no jury, nc safety net, no domestic vioclence

10 hotline. With the most profound disrespect for one who
11 unuld_nteal_i9gd—and—elethes—aﬂd—tnyﬁ—frnm—his children and

12 from the so~call i i ine,

13 then stole from these children their ly

14 sent her te heaven, ! add my words to the words of Debbie's

15— aunt;, Carol Monson, "Give James what he gave Debbie.” T t
16 mean by that death.

17 THE—COURT:—Does this matter now stand

18 gubmitted?

19 MR. HARMON: Yes, your Honor.

20 MR. EWING: Yes.

21 THE COURT; At this time we will leave this
22 c i ] . wi as e clerk to awear the

23

24

25 (At _this time the cfficers were duly sworn

PATSY K. SMITH, OFFICIAL COURT REPORTER
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X by the clerk.)
; 2
= 3 THE COURTT Ladies and gentlemen of the
= 4 ] ccompany the officers to
5 deliberation, First order of business ig that thay will
6 take you to lunch.
7 We will be at ease while the jury departsa
onfines of the courtroom.
L
10 (At this time the jury left the courtroom, )
il
12 THE COURT: Mr. Pwi
I 13 You wish to bring to the Court's attention at this time.
MR. EWING: Your Honor, ves.

I 14

15

Yasterday afterncon, I made a motion for

16  mistrial. The Court made a ruling, but the Court allowed

17 me_an opportunity te presentthe Court with 5 cass for the

18 Court's file relating to the motion and the validity of a
! 19 mistrial.

20 THE COURT: You rely upon this case in

21 sUpport of your argument?

22 MR. EWING: Yes, that's correct. It's

_____________23____pzetty—mueh—aﬂ—pﬂint—and T provided a copy to the

24

prosecution.

25

Does the Court wishto hear any more

PATSY K. SMITH, OFFICIAL COURT REPORTER
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1 argument on the sabject?
2 TH : clliaves at eac
3
4
5 F.2d 1527, in the Court's view, apply to the discrete facts
6 of that case and is distinguishable and, therefore, makes
T the case part of this record and incorporates it as part of
: o defaense's argqumen or mistrial.
9 Anything further ot this tima?
10 MR. HARMON: Not from the 8tate, yonr —— |
11 Honor.
12 MR. EWING: Not from the defange. |
13 THE COURT: All right, we're in recess.
14
15 (Off the record at 1726 p.m.)
q 16
17 * k k k & &
1ls
19 ATTEST: FULL, TRUE AN ACCURATE TRANSCRIPT OF PROCEEDINGS. [_
20 ) R
21 L[Fﬁ—*-%ﬂ '?k\/ %_'l i_

FATSY K. SMITH, C.C.R. #1950 |

Bt
Pl

29

25
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17 {| MEMBERS OF THE JURY:

It 1s now my duty as judge to instruct you in the law that applies to this penalty hearing It is your |

I9 } doty ESjUI'DTS to lollow these instructions and to apply the rules of law to the facts as you find them from

20 evidence
71 r ryl ™ Y % e - ~ " - L] M o - - -
2] ou-fst-not-be-co e WISaoM of any rule of Taw stated in these instructions.
22 AT UICES O any opinion you may- have § AW O ) ,' auld be a violation ol your B
ZBDﬂthlﬂbaﬁﬂﬂVEl’diCtu other view of the law than that eiveninthe ne UCHONS O e Cour [
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o INSTRUCTION NO. __H____-d-
1
E If, in these instructions, any rule, direction or idea is repeated or stated in different ways, no [
i | emphasis thercon is intended by me and none may be inferred by you. For that reason, you are not 10
single out any certain sentence or any individual point or instruction and ignore the others, but you are
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% ] INSTRUCTION NO 3
% 2 The trial jury shall fix the punishment for every person convicted of murder of the first degree.
< 3
- 4
5
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INSTRUCTION NO. 7

ity for parole beginning when a

. .
MLINmum o ) vears Nas serve

(2)  Life imprisonment with the possibility of parole,

N

(3)  Life imprisonment without the possibility of parole, or

=l

{4y Dweath.
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|

|
1 I INSTRUCTION NO.
2 # ife imprisonment with the possibility of parole is a sentence of life imprisonment which provides
3 nat-a-getendant would-be-eligible for parole-afier a period-of twenty vears—Thi 1088 ot mean that he
4 | would be paroled afier twen rars, but only that he would be ehgible after that period-of time- -
5 Life impnisonment without the possi

6 || shatl not be eligible for parole.

73 you sentenice a defendant to death, you must assume that the sentence will be carried out,

ITnCrmore, any person who uses & deadty weapon in the commission of a crime shall be

) . ! . *

[} | ] Al e & ] M ONEn . arz REatE mbhm O-Faly 'a n P e o . . el =
= = s = + = L] ] i PO a H [] LAY [ [ iT: BT O

imprisonment prescribed for the primary offense he deadly weapon enhancement runs consecutivelv |-

with the sentence imposed for the primary offense,

Therefore, any punishment the jury imposes will be doubled at the time of formal sentencing |
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INSTRUCTION NO__ {2

earing, evidence may be presented concerning aggravating and mitigating

At bears on the defendant's characier.

3
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INSTRUCTION NQO.

e State has alleged that aggravating circumstances are present in this case.

LeBT1Are-TTad48 1]

Aln THitigating circumstances are present in this case,

41
5 n
6 (b) Whether a mitigating circumstance or circumstances are found to exist:and |
7 (¢) Based upon these findings, whether a defendant should be sentenced to a definite term of 50

, life imprisonment or death.

9 Thﬂmwwﬁmmﬁmﬂﬁmﬁmy—ﬁnd at least one
10 * -
11 || find that there are no mitigating circumnstances sufficient to outweigh the aggravating circumstance or |-
12 || cireumstances found.

I3 A mitigating circumstance itself need not be agreed to unanimously; that 1s, any one juror can find

ny other juror or jurors. The entire jury must agree

15 ] —

16 )| circumstances or whether the mitigating circumstances outweigh the aggravating circumstances. |

17 Otherwise, the punishment shall be imprisonment in the State Prison for a definite term of 50 |

I8 | years imprisonment, with eligibility for parole beginning when a minimum of 20 years has been served

19 possibility of parole.

20
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1 INSTRUCTION NO. _&~

Wy 4 i+ . . .
You are instructed that it is not necessary for the Defendant to present any mitigating

* a
B R bl < CH TN S1ATe £stabhshes oneo

L]
L] _.i.
1

L [}

-

-

o

-

-

[

BLET100e-TT=448 1]

Defendant to death. The law never requires that a sentence of death be imposed; the jury however, may |

| only consider the option of sentencing the Defendant to death where the State has established beyond a

casonable doubt that an aggravating circUmSIance or CircUmstances exist and the mitigating evidence
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BLETIA0E-TTad48 1]

1. The murder was committed while the Defendant was encs

|

4
5

attempt to commit any Burglary and/or Home Invasion.

ey

4. The murder was committed while the Defendant was engaged in the commission of or an

=

Ty.

jon of or an

0 i sault

10 4. The murder involved torture or depravity of mind.
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INSTRUCTIONNQ. 7 “

e or mobile home or building with intent to

Bag1dre-TTad48 1]
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INSTRUCTION NO. / / |

[y ]

of Burglary is complete if you find that entry was made into

Rad

mobile home or building wi e-intent to commit farceny and/or assault and/or battery

and/or robbery and/or murder therein.

An entry is deemed to be complete whﬂﬂ—ﬁﬂ)LPﬂﬂiﬁu—Oﬂan—iﬂlﬂJde#S—bedeweveHﬁght——

o]

penetrates the space within the building,

Wy person who, in the commission of a burglary, commits any other cnme, may be prosecuted

At s g omad ol
paratly,
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! INSTRUCTION NO. '

an unlawful entry is one ordinarily done without the authority,

3

e-building—However, consent (0

| | [ ) (I =T )
L] = i =

L)
L L
[ L]
-

-
[

-
L

21
|
N
i enter is not a defense to the cri
5 |
"

and/or robbery and/or murder or any felony therein.

| . _—
| Theauthority to emer a building extends only to those who enter with a purpose consistent with

is open to them. An entry with intenf to commit
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INSTRUCTION NO. * .2

K

: ight, forcibly enters an inhabited dwelling without permission of the |

L

CeRlldre-TTad48 1]

)

time of the entry, is guilty

of invasion of the home.
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INSTRUCTIONNO. " ™

b

CeRl1dre-TTad48 1]

PRoakbham: 0 + . N o L ~ 4
Robbery s the unlawful taking of personal property from the person of another, or in her

3

person or property, or the person or property of a member of her family, or of anyone in her company |-

L s

at the time of the robbery. A taking is by means of force or fear if force or fear is used to:

(or 8

(a) Obtain or retain possession of the property;,

~3

ce to the taking, or

oa

10

with the property. A taking constitutes robbery whenever it appears that, although the taking was fully |

completed without the knowledge of the person from whom taken. such knowledge was prevented by |

—t
b3

of force or fear,
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I

ry, and it is only

necessary that the Stalipmeihclakingﬂﬂsmnepmpel:QLW}t

qepl1dre-TTad48 1]
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INSTRUCTIONNOQ. 7 7

ration, against the victim's will or under

eglldre-TTad48 1]

otionatly

incapable of resisting is guilty of sexual assauit.
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o]

geplldre-TT=ad48 1]

exual penetration means cunnilingus, fellatio, or any intrusion, however slight, of any part of a

egenital or anal openings of the

body of another, including sexual intercourse. |

Sexual intercourse is the placing of the penis of the perpetrator into the vagina of the victim— -
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high-quality lsgal vepressntation in accordance with the Nevads Indigent

Defense Standards of Performeance.

e Monttoring; Bemovsal

1.

3.

.

The sppointing authority should monitor the performance of all defonse
counsel to ensurs that the colisnt is réceiﬁﬁg high-quality legal
representation.  Where thers is evidence that an  adtorney ia
not providing high-gusliby legal representation, the responsible agenoy
should take appropriste scion to protect the interests of the attorney's
surrent and potential clienta,

The sppointing asuthority should establish and publicize 3 regular
procedure for investigating and resolving any complaints made by judpes,
clients, atiorneys, ov others that defense counsel failed to provide high-
quality lagal representation.

The sppointing authority should periodically review the rosters of
attorneys who have been certified o accept appoinbments in capital cases
to ensure that those abtorneys remain capable of providing high-guality
legal represeniation. Where thers is evidence that an attorney has fauiled
to provide high-gualily legal representation, the atforney should not
recgive addiiional appoiniments and should be removed from the roster.
Where thers is evidence that a svstemic defeet in & defender office has
caused the office in faxl to provide highe-quality logal representation, the
office should not receive sdditional appointments.

Before tfaking Sopal action meking sn atiorney or a defender
office ineligible fo reosive additionsl appointments, the appointing
authority should provide written notice that sueh action is being
contemplated and give the attorney or defendsr office an opportunity to
respond in writing.

An attorney ov defender office sanctionsd pursuant o this Standaxd
should be restored to the roster only in exceptional circumstances.

The appointing auvthority should enswes that this standard s
implemented consistently with standard €, so that an attorney's zealous
representaiion of a clent cannot be cause for the imposition or threatensd

imposition of sanctions pursuant to this guideline.
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Standard 3: Training

{a} Funds should bs made available for the effective training, professional
development, and continuing education of all members of the defense {eam,
whather the members are emploved by an institutional defender or are
emploved oy refainsd by counsel appointed by the court.

{b}  Abttorneys sesking fo gualify to receive appointments should be reqguirved to
satiafactorily complete a comprehensive trsining prograwm in the defenss of
capital cases. Such a progream shouwld include, buat not be Hmited {o,
presentations and fraining in the following arveas:

i. rvelevant state, federal, and intsrnational law;

2, vleading and motion prackios;

3. pretrial investigation, preparation, snd theory development rég&rﬂmg
gulitfinnocsnes and penaliy;

4. jury selection:

f. irial preparvation and presentation, including the use of experis;

g, ethicsd constderations particulay {o capital defense repressntation;

7. presarvation of the record and of 1ssues for post-convietion roview;

3. counsels relgfionship with the client and his famidy;

& post-conviction Hiigation in state and federal courts; and

10. the presentation and rebuttal of scientifis evidense, and developments in
mantal health Selds and other relevand areas of forensic and bislogieal
aciencs,

{e} Abforpeys seeking to remain on the appointment roster should be reguired to
attgnd and successfully complste, at least ones svery £ vears, 8 apecialized

training program that focuses on the defense of death penalty nases.

Siandard 4 Funding and Compensation

{a}  The appointing suthorily must ensurs funding for the full cost of igh-quality
legal representation by the defense team and outside sxyperts selscied hy

consel, a8 defined by these guidelines,.
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{b}

{c}

{d}

Counsel in death penalty cases should be fully compensated at s rate that s

commansurate with the provision of high-gqualily legal representation and

reflects  the extraordinary responsibilities inherent in  death penalby

rapragentation.

L

Flat fose, caps on compensation, and hump-sum contracts are improper
i death penalty cases.

Attorneys employved by defender organizations ahould be compensated
according o a salary scale that is commensurate with the salary scale
of the proasecutor's office in the jurisdicting.

Appoinded counsel should be fully compensated for actual time and
service performed ab an hourly rate commensurste with the prevailing
rates for similar services pervformed by retainsd counsel in the
jurisdiction, with no disfinclion hetween rates for services periormed

in ar out of court. Periodic billing and pavment should be availahie

Mon-aitorney members of the defense team should be fully compensated at a

rate that s commensurate with the provision of lsgal representation and

reflects the specialized skills needed by those who assist counsel with the

litigation of death penalty cases.

L

g:;'.‘,'

Investigators emploved by defender organizations should be
compensatad according o & salary scals that is commensurate with
the salary scale of the prosecutor’s office in the jurisdiction.

Miligation specialists snd sxperts emploved by defender organizations
should be compensated accovrding ¢ a salary seals that s
commensurate with the aalary seale for comparable sxpert services in
the private sschor.

Mambers of the defense team assisting private counsel should be fudly
compensated for actual time and ssrvics performed at an howrly rate
commeansurate with prevailing rates paid by retained counsel in the
jurisdiction {or similay services, with no distinetion between rates for
gservices performed in or ouf of court. Peripdic billing and pavment
should be available.

Additional compensation should be provided in unususlly protracted or

extraovdinary cases,
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{e}  Counsel and members of the defense tvam should be fully reimbursed for

reasonable incidental expanses.

Standard & Obligations of Counsel Bespecting Workload

Counsel representing clients in desth penalty cases should limit their caseloads to
the level needed o provide sach client with high-qualily lsgal representation in

epmplianee with the Nevads Indigent Defense Standards of Performancs,

Standard 8: Bole of the Defense Tears

As soon as possible after appointment, counsel should assemble a defense team by
seiecting snd making any appropriate contractual agrsementis with non-atiorney
team maembers in such a way that the beam includes:

{a) at least one mitigstion specialist and ons fact investigator;

43)) at least one member gualified by frmiming and experience o scresn
individuals for the presence of mental or psychological disorders o
impairments;

{2} any other mambaers needed o provide high-guality legal representation; and

{dy ab all siages demanding on behalf of the client all resources necessary to
provide high-guality legal repressotasion. If such resources are denied,
gounsel should make an adequate vecord to preserve the issue for further

reView.

Standard T: RBelationshin With the Client

{&)  Counsel ab all stages of the cage should:
3. maks every appropriate effor to establish g relationship of rust with

the client and should maidntain olose contact with the client;

2, sonduet an intevview of the client within 24 hours of inttial counsel’s
aniry into the cass, barring exceptional clrcumstances:
3. promptly commurucate in an appropriate manner with both the client

and the proseculion regarding the protection of the clisnt's rights
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3. prompily commundcate in an sppropriste manner with both the client
and the prosscoution regarding the protection of the client's rvights
against seii-incrimingiion, to the effsciive assistance of counssd, and fo
pressrvation of the attorney-cHent privilege and similar safeguards;
and

4. at all stages of the case, re-advise the client and the prosecution
regarding these matbers as appropriate,

k) Counsel ab all stages of the case should engage in g confinning interactive
dinlogus with the client concerning all matiers that might reasonably be
gxpected o have a material impact on the case, such as:

1. the progress of and prospects for the fectual investigation, and what

asgistance the clisnt might provide to it

B

current or podential legal issues;

3. the development of a defense theory;

4. presentation of the defense case;

5. poteniial sgreed-upon dispositions of the case;

f. Htigation deadlines and the projected schedule of case-related avents;

and

:’*J

redevant aspects of the client’s relationahip with correctional, parnle,
or other povernmental agents {e.g., prison madical providers or siate

paychintrists).

Standard 8 Additional Cbligations of Counge!l Bepresenting s Forelgn

National

{a} Counsel st every stage of the cass should make approprisie efforis fo
determing whether any foreign countyy might consider the client to be one of
its nationals.

£k} Uni&as ,predecegsor counsel has already done so, counssl representing a
forsign national should:

1. immediately advise the clent of his or her right o communicate with

the relevant consular office; and
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i

obitsan the consent of the clisnt to contact the conaular office. After
obiaining consend, counsel should immesdiately confact the client's

congular office and inform it of the chient's detention or arrest.

Standard ¥ Investigation

{a} Copunsel at every stage has an chlgation o conduet a thorough and
independent investigation relating to the issues of both guils and penalty.

1. The investigabion regavding gulll should be conduetsd regardisas of
any admisaion or atatement by the client concerning the facte of the
alleged crime, or overwhelming evidence of guild, or any statement by
the chient that evidence bearing upon guilt is not to be collected o
presanted,

2. The investigetion regerding penalty should be conducted regardiess of
any statement by the client that evidence besring upon penalty is not
to be collzcied or pressnbed.

{h}  Post-conviction counss! has an obligation o conduct a full examination of the
defange provided to the cHent st all prior phases of the case. This obligation
mmcludes af minimum interviewing prior counsel and members of the defense
team and sxamining the files of prior counsel.

{0} Counsel at every stage has an obligation to assure that the official record of

the procesdings is complets and o supplement the record as appropriate.

Standard 18 Duty to Assert Legal Ulaims

{a} Oopunssl at every stage of the cass, sxercising professional judgment in
accordancs with these standards, should;
1. eonsider all logal claims potentially available;
2. thoroughly investigate the basie for sach potentizl claim befors
resching a conclusion as $o whether it should bs saseried: and
3. evaluate sach potential claim in light off

{A} the unigque charscieristics of death penalty law and practics; and

ADET 411 Exhibit A: Page §

AA06006



{Is}

(B the nesr cerbainty that all available avenuss of post-conviction
reliaf will be pursued in the event of conviction and imposifion of
a death ssntence;

{Cy the importance of protecting the clisnt's rights against later
condentions by the government that the claim has besn waived
defaulied, not exhausted, or otherwise forfeited; and

(I3 any other professicnsily appropriate visks and benefits to the
asserkion of the claim.

Counsel who decide to aasert a particular legal clatm should:

1. present the claim as Hreefully as possible, talloring the pressntation
tn the parcticular facte and circumstances in the clisnt's cese and the
applicabls law in the particuler jurisdiction; and

2. ensure that a full record is made of all legal provesdings in connection

with the ciaim.

Standard 11 Dudv to Ssek an Arveed-Upen Disposition

{ad

(I}

Counsel at every stage of the case has an obligation to take all steps that may
e appropriate in the exercise of professionad judgment 1 accordance with
these standards to achieve an agreed-upon disposition.

Counsel at every stage of the case should explore with the clent the
possibility and desirability of reaching an agreed-upon disposition. In so
doing, counsel should fully explain the rights that would be walved, the
possible collateral consequences, and the legal, factual, and contextual
considerations that bear upon the decision. Specifieally, counsel should know
and fully explain to the client

1. the magimum penalty that may be imposed for the charged offenseds)

and any possible lesserdnciuded or alfernative offenaes;

2

any collatersl conseguences of potential penaltiss less than desth,
such as forfeiture of assets, deportation, oivil labilities, and the use of
the disposition adversely to the clent in penalty phase procesdings of

ather prosecutions of the client as well as any direct consequences of
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A

-3

£

potential penaities less than desth, such as the possibility and

likelhood of parcie, place of confinement, and good-time oredits;

the gensral range of sentences for mumilar offenses commitied by

defendants with similar backgrounds and the impact of any applicable

sentencing gwidelines or mandatory sentencing requdrements;

the governing legal regime, including, but not Hmited fo, whatever

chicloes the clisnt may have ag o the fach-Bnder andfor sentencer;

the types of pleas that may be agrend in, such as 2 ples of guilty, &

conditional plea of gulity, or a plea of nols contendere, or other ples

that does not require the client o personslly acknowledge guilt, along
with the advantages and disadvantages of each;

whether any agreement negodisfed can be made hinding on the court,

penaliparcle avthorities, and any others who may be invalved

the practices, policies, and concerns of the particular jurisdiction, the

judee and prosecuiing authority, the family of the victie, and any

obher persons or entities that may affect the content and likely results
of plea negotiations;

Conceasions that the client might offer, such as;

{A} an agreement fo waive irial and to plead guilty to partieunlar
charges;

{8y  an agresment to permit a judege to perform functions velative o
ouil or ssntenes that would otherwise be performed by a jury ar
VIOH VErsa;

{3 an agresment regarding Bdure custodial status, such 53 one o
he confined in 8 more onerous eabegory of institution than would
otherwise be the case;

{13} an agresment to forge in whols or part legal remedies such as
appeals, motions for post-convicton relief andfor parels or
clemency applications;

(£} an asgresment {o provide the prosecution with assistancs in
investigaling or prosecubing the present case or other alleged

eriminal activity;
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()

()

()

an sgreement {0 sngage in or refrain Howm any particular
conduct, as appropriate $o the case;

an agreement with the vietim's family, which may include
matters such as & meeting between the victhm's family and the
ciient, a promise not to publicize or profit fom the offense, the
igsuance ov delivery of a public statement of remorse by the
chiant, or restitubion: and

agreements such as those deseribed in the forepoing subsections

respeciing sctual o polential charges in another jurisdiction.

8. Benefits the client nmdght obiain from a nepotiated ssitlemsnd,

including:

(A
(i)

(G

)

{E3

(¥}

{3

{H)

a guarantee that the death penaliy will not be impossed;

an agresment that the defendant will receive a specified
saniance;

an agresment that the prosscutor will not advorate a certain
sendence, will not present cevtain information fo the cowrd, or will
engage in or refrain from engaging in other actiona with regard
to senfencing;

an agresment that oos or more of mudtipls charges will be
redueed or diamissed:

an agreement that the clisnt will not be sublect to further
investigation or prosecubion for uncharged alieged or suspected
crimdnal conduct:

an agresment that the clent may enter a conditionsl plea to
preserve the right to further contest ceriain legal issues;

an agreement that the couwrt or prosecutor will make spseific
recommendations to correctional or pavale authorities regarding
the terms of the client's confinement: and

apreements such as those described in the forepoing subseotions

respecting actual or potential charges in another jurisdiction.

£} Counsel should keep the client hdly informed of any negoliations for a

disposition, convey to the client any offers made by the prosecuiion, and

discuss with the client possible negotistion strategies,
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(&}

(£}

{0}

{ounssl should inform the clisnt of any tentative nsgotiated agresment
reached with the prossoution and explain to the client the full content of the
agresment along with the advantages, disadvaniages, and potential
conssguences of the sgresment,

If a negotiated disposition woudd be in the best interest of the cliend inifial
refusale by the prosscutor o negotiate should not prevent counsel from
making further efforts fo nsgoliats. Similarly, a2 client's initisl opposition
should nod prevend counsel Dom sngaging In an ongoing offort to persuade
the clent to gocept an offer of resclution that is in the client's beat inferest.
Counsel should not accept any agreed-upon disposition without the client’s
sxpreas authorization.

The existence of ongoing negotiations with the prosecution does not in any

way diminish the obligations of defonse counsel respecting Riigafion.

Standard 12 Entry of g Plea of Guilty

{a}
{b}

The informed decision whether to ender a plea of guilty Ues with the chient

In the event the client determines o enter a plea of guilty, prior to the entry

of the ples, counsel should;

1. make cerbain that the chent understands the rights to be waived by
entering the plea and that the clent's decision to waive those righis i8
knowing, voluntary, and intelligent;

2. gnaure that the client undersiands the conditions and hmits of the
plea agreement and the maximum punishmend, sanciions, and other
consequences o which he or she will be exposed by entering the ples;
and

3. explain to the client the nabure of the ples hearing and prepare the
client for the role he or she wil play n the hearing, including
answering guestions in court, and providing o statemesnt concerning
the offenss.

Puring entry of the plea, counsel should make sure that the full content and

conditions of any agresments with the government are placed on the record.
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Standard 13 Trial Preparation Gverall

As the investigations mandated by Standard 7 produce information, frvial counsel

should formulate a8 defense theory., Counsel should seek a theory that will be

sffective in connection with both guilt and penalty, and should seek o minimizg any

incongistencies,

Standasrd 34 Voir Dire and Jury Selection

{a}

{bs}

{e}

Counsel should conaider, along with pofential legal challenges to the
procedures for selecting the jury that would be avatlable in any eriminal case
{particularly those relating to blas on the basis of race or gender), whethey
any procedures have besn instituted for selsction of juries in capital cases
that pressnt parﬁﬁuiar legal bassa for challengs. Such challengss may
include challenges to the selection of the grand jury and grand jury
forepersons, as well as to the selgction of the pelit jury venive.

Couneel should be familiar with the precedents relading to guestioning angd

challenging of potential juvors, including the procedures swrounding “death

gualification” concorning any poteniial juror's beliefs about the death
penaily. Counsel should be familiar with techmgues:

1. for exposing those proapective jurors who would auiomatically imposs
the dsath penalty following 8 murder conviction or Snding that ths
defendant is death-eligible, regardliess of the individual circumstances
of the cass;

2. for uncovering thoss prospeclive jurors who are unable to give
maaningful conmidsration o miligating evidencs; and

3. for rehabilitating potential jurcrs whose inilial  indications of
spposition to the death penalty make them possibly excludable,

Counsel should consider asesking expert assistance in the jury selection

BIOCSES.
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{a}

{E}

{c}

{dd}

(e}

{£}

Standa

As set out in Standard 7, counsel at avery stage of the case has s continuing
duty o investigate issues bearing upon penaldy and o seek information that
supports mitigation or rebuis the prosecution's case In aggravaiion.

Counsal should discuss with the client early in the cane the seniencing
aiternatives available and the relationship betwesn the sivategy for the
sentancing phase and for the guiltinnocence phase.

Prior io the sentencing phase, trial counsel should discuss with the clent the
specific sentencing phase procadurss of the jurisdiction and advise the chent
of steps being taken in preparation for sentencing.

Counsel at every stage of the case should discuss with the client the content
and purpose of the information concerming penalty that they intend fo
prasent o the sentencing or reviewing body or individual, means by which
the mitigation presentation might be strengthened, and the strategy for
meeting the progecuiion’s case in aggravabion.

Counssl should consider, and discuss with the client, the possible
eonsegqueness of having the chent festily or meke 2z stalement to the
sentencing or reviewing body or individual,

in deciding which witnesses and evidence to proparve congerming penalty, the
aveas counssl should consider mcluds the ollowing |

i witnesses familisy with and evidence relating to the client’s life and
development, from conception to the time of sentencing, that would be
explanaiory of the offense(s) for which the clisnt iz being sontenced,
would rebut or explain evidence presented by the prosscutsr, would
present positive aspeots of the dient’s Iife, or would otherwise support

a seniance leas than death;

5

expert and lay wilnesses aslong with supporling documentation {e.g,
achool resords, militaey records) to provide medicel, psychologies]
socislogical, exdtural, or other insights into the client's mental andfor
smotional state and life history that may explain ov lsssen the cHent's
culpability for the underiving offense{s): to give » {ovorable opindon as

to the client's capacity for rehabilibation or adaptalion o prizson fo
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{8}

{h}

{i

(i}

axplain possible treatment programs; or otherwise support a sendence

less than death; andfor to rebut or explain evidence presented by the

DYOSeCUEo

4. witnesses who can testify about the apphcabls alternative to & death
sentences andfor the conditions under which the allernative sentancs
would be served;

4. witnesses who can testify about the adverse impact of the clents
axecution on the clend's family and loved ones; and

5. demonstrative evidence, such as photos, videos, and physical obhiscts

{g.g., trophies, artwork, militsry medsls), snd documents that
humanize the clisnt or portray him pogifively, such as certificates of
sarned awards, favorable press accounts, and letters of praise or
referanca.
In determining what presentation to make concerning penalty, counssl
should consider whether any portion of the defenss case will open the door to
the prosscution’s presentation of otherwize inadmiasible aggravating
evidencs, Counss! should pursue all spyropriste means {e.g., mobions in
Hmine) to ensure that the defense case concerming penally is constricied as
little ag posathle by this consideration and should make a full record in order
o suppors any subseguent challenges.
Triad counsel should determins at the earlisst possible fime what aggravaling
factors the prosecution will rely upon in seeking the death penalty and what
evidence will be offersd in support thereof I the jurisdichion has rules
regavding notifcation of these factors, counseal at all stages of the case shauld
ahiget o any noneompliance, and if such rules are inadeguate, counsel at all
stapes of the cass should challengs the adenuacy of the rulss.
Counsel at all stages of the case should carefudly consider whether all or past
of the aggravating evidence may appropriately be challenged as improper,
inaceurate, misleading, or not legally admissible.
it the prossoution is granied lesve at any sfage of the case to have the clent
interviewed by witnesses associafed with the government, defenss counsel

shoutd:
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(e}

{3

i. consider what legal challenges may appropriately be made to the
interview or the condittons surrounding i

2. consider the lzgal and siralegic issuss fmplicatsd by the chients
cooperation or nonegoperation;

3. sngure that the client understands the significance of any statements
made during such an interview; and

4, attend the interview,

Trial counsel should request jury inatructions and verdict forms that ensure

that jurors will be able to consider and give effect to all relevant mitigating

evidence, Trial counsel should object to instructiona or verdiot forms that are

congtitutionally Hawed, inacourads, or confusing and should offer alternsiive

mgtructions, Postwconviction counss! should pursue these lssues through

factual investigation sad lsgal argument.

Counsel at every stoge of the case should taks advantags of all appropriate

spportunities fo argus why death is not suilable punishment for their

particular client.

Standerd 18 OBcial Presentence Beporg

if an official presentence veport or similar document may or will be presented o the

court at any time, counssl should bscome familiar with the procedurss governing

preparabion, submission, and verification of the report. In addition, counsel should:

{a}

{bs}

{e}
{d}

whers preparvation of the report s optional, consider the sirsiegic
imphications of requesting that a report be preparved;

provide t¢ the report preparver information favorable to the client. In this
regard, counse should consider whether the client should speak with the
person preparving the report: if the determination is made o do so, counssl
should discusa the intsrview in advance with the client and attend i%;

ravisw the completed report;

take sppropriate steps fo ensurs thal improper, incorrect, or mizlsading

information that may harm the client is delefed from the report: and
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{e}

take steps to preserve and protsct the chent's inberests where the defense
consgiders information in the presentence report to be improper, Inaccurate, or

misleading.

Standard 17 Dhuty to Facilitate the Work of Successor Counsel

in accovdance with professional norms, all persons who are or have been members of

the defonee team have a continuing duty fo safeguard the intevests of the client and

should cooperate fully with successor counsel This duty includes, bub s not lmited

RN
{a}

{I}

{e}

{el}

maintaining the records of the case in & manner thal will inform sucresaor
counsel of all significant developments relevant {o the Htigation;

providing the clisnt’s Slee, ss well as information regarding all sspecta of the
represeniation, to successor counssl;

sharing potential lurther aveas of legal and factual research with successor
counssl; and

cooperating with such professionally approprinte legal atrategies as may be

chosen by successor counsel.

Trial counsel should:

(i}

(b}

{2}

{3}

be familiay with all state and federal post-conviction options available to the
client. Trial counsel should discuss with the cHent the post-conviction
procgdures that will or may folow imposifion of the death sentence;

take whatever pction{s}, such as Sling s nobies of appeal andfor motion for a
new brigl, will maxapize the chent’s ability to obiain post-convichion relief
not cease aoting on the client’s behaif until susceasor counsel has entered the
sase or fmal counssl's representation has been formally termunated. Uniid
that time, Standard 17 applies in ils snlivety; and

take all appropriate action {o ensure that the chent ohiains successor counsel

as soon as poasible,
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Standard 18 Daties of Post-Conviction Counsel

{a}

{b;

(&)

{@)

Counsel representing a capital cHent at any point after conviction should be
familisy with the juriadiction’s procedures for sefling exscution dabtes and
providing notice of them. Post-eonviction counssl should also be thovoughly
familiar with all available procedures for sesking s stay of execulion,

If an execution date is set, post-conviction counsel should mmediately {aks
all appropriate steps bo securs 2 stay of execution and pursue thoss efforts
through all avaslable fovme,

Poat-conviction counsel should ssek to hitgsle all issues, whether or not
previously presented, that arvs srguably meviforiouns under the standards
applicable fo  high-quality capital dsfonse representation, including
challenges to any overly restrictive procedural rulss, Counesl should maks
svery professionally approprists effort to present isgues in 2 manner that will
proserve tham for subssguent review.

The duties of the counse]l repressnting the client on dirvect asppes! should
include filing s peiition for certiorsri in the Supreme Uourt of the United
Sitates. If appellate counsel doss not intend to file such a petition, he or she
should immediately notily successor sounssl if known and the responsible
AgENEY.

Post-conviction counsel should fully discherge the ongoing obligsiions

imposed by these standavds, including the obligations to

1. maintain  close contact with  the olient vegarding bBiigation
developments;
Z. condinually moniter the client's mental physical, and smotional

condition for effects on the chient's legal position;
3. keep wnder continuing review the desivsbility of modifving prior
counsel’s theory of the case in light of subseguent developments; and

4, continue an aggresaive investigation of all aspects of the case,

Standard 28 Duties of Clemeaney Counsel

Clameney counsel should:
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p

be familisr with the procedures for and permissible substaniive
content of a requeast for clemenoy;

conduct an investigation in accordance with Standerd ¥;

ensure that clemency is sought in a8 timely and persuznsive 3 manner
za possible, tatloring the presentation to the chavacteristics of the
particuiar client, case, and jurisdiction; and

gnsure that the processs governing consideration of the clisnt's
application is substaniively and proceduraily just, and if not, should

seak approprinie redress.

ADIT 411 Exhibit A; Page 18

AA06017



Standard L Hole of Appeliate Defense Counssl

The paramount obligation of appeliate cyiminal defenss counsel is to provids zenlous
and gqualily representstion in their clients at all stages of the appsllate process.
Attornevs also have an obligation to abide by ethical norms and act in accordancs
with the rules of the court. Trial counsel must advise the client of his ov her right fo
appeal snd any Hmits on that right. If the chent chooses to proceed with an appeal,
even if the attorney believes that the appeal is without merit or i3 nof cognizabie,
trial counssl will aszsure that & Notice of Appeal is fled. I the chient wishes to
proceed with the appeal, agalnst the advice of counsel, counsel should present the

onse, 5o long as such advocacy does not fovolve deceplion of the eourt.

Standard & [dentification of Issues on appeal

In selscting issues to be presented on appead, counael should

{a}  conduct a thorough review of the {rial transcript, the plsadings, and docket
antries in ths case;

{}  investigate potentially meriforious claims of ervor not reflecled in the trial
record when he or she i wnformed or has reason to belisve that facte in
support of such claims sxast;

{o} assert claims of error that are supporied by f{acts of record that will bensfit
the defendant if successfud, that possess srgusble lsgal merd, and sthat
should be recognizable by a8 practitioner famdlisr with erlmingl law and
procedure who angages in diligent legal ressarch;

{e} not hesitate to assert clalme that may be conplex, unigue, or controversial in
nature, such as issues of Bret impression or arguments for change in the
axisting law;

{2}  inform the client when counsel has decided net to raise lasues that the chisnt
desires to be raised and the ressons why the fesues ware not raised; and

(£ consider whather there are federal constitulional claims that, in the avent

that relief i1s denied in the state appellate court, would form the bhasis for a
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writ of habeas corpus in federal district court. Such cladms should raise and
argue the federal conatitutional claims, unless counsel concludes that thers is

a tactical basis for not including auch claima and the chient assenta,

Standard 3 IMlirence and Acocuracy

in prasenting the appesl, counssl should:

{a}

(B}

{e}

he diligent in periecting appeals and expediting prompt submidssion fo the
appaliate court;

be securate in referving to the record snd the suthorities upon which counasl
reiies in the presentation to the cours of briels and oral argument; and

not intentionaily refer to or argue on the basts of facts outside the vecord on
appeal, uniess such facts are matters of commeon public knowisdgs bassd on
ordinary human experience or mabtiers of which the court may tske judicial

nobice.

Standard 4: Duty to Meet With Trisl Lawvers

in praparing the appesl, counsel should conawld trisd sounssl in ordsy to assist

appellate counsel in understanding snd presenting the clisnt’s Insues on appeal.

Standard §: Duty to Confer and Cormppunicate With Chisnt

In preparing and processing the appeal, counsel should:

{a}

(b}

agsure that the chisnt is able fo condsed appellate counssl telephonically
during the pendency of the appes! including arrangements for the acceptance
of collect islephons calla, Prompily after appointment or assignment io the
appeal, counsel shall provide advice to the clisnt, in writing, as to the
method{s) which the clisnt can smploy to discuss the appeal with counael;

discuss the merits, strategy, and ramifications of the propossd appesi with
aach clisnt prior to the perfection and completion thereof When ponssibls,
appellate counsel should meet in person with the client, and in all instanees,

coungsl should provide s writien summary of the merits and strategy o be
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emploved in the appsal along with a stalement of the reasons certain issuss
will not be raised, if any. It is the obligation of the appellste counsel to
provids the olient with his or her best professions] judement as to whather
the appesl ahould be pursued in view of the possible consequencea and
sirategic considerations;

{3 inform the clisnt of the stalus of the case at sach ziep in the appeliate
process, explain any delays, and provide general information o the chent
regarding the process and orocedures that will be taken in the matier, and
the anticipated timelrams for such processing;

{d}  provide the cHent with g copy of each substantive document flad in the case
by hoth the prosscufion and defensae;

{e} respond in s tmely manner to all corrsspondence from clients, provided that
the clsnt correspondesncs is of a reasonable numbser and at 8 ressonable
interval: and

{£} promptly and scourately inform the client of the courses of action that may be
pursued as a rasull of any disposition of the appeal and the scope of any

further representation counsel will provide.

Standard & Duty to Seek Release during Apneal

Appellate counsel should fle appropriate motions sesking release pending appeal

when the granting of such motions is reasonably possible.

Respounsibilith

If the conviction gualifies for “fast track” freatment under NERAF 80, counsel shall

fulfill the responsibilities set forth in the rule. In prepaving the “fast frack”

statement, counsel shouwld;

{a} order a rough draft of those portions of the fransoript provided for in NEAP
30{d} in all cases in which frial counsel is not handling the appeal and in all
cther cases in which information from the provessdings 1s necessary for a fair

determinabion of the issues to be raised on appsal;
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(b}

{c}

thoroughly vesearch the issues in the case and shall set forth all visble {ssues
i the "{ast track” statement provided for by NRAP 30&): and
consult with the client as to which issuss should be presented in the

statement.

Standard 8 Post-Decision Besnonsibilities

if the decision of the appellate court is adverse to the clent, appellate counsel
ahould:

{ad

$o)

{c}

{a}

{e}

{5}

{2}

promptly inform the client of the decision and confer with sthe client with
regard to the avaulability of rehearing or en bance reconsideration and the
benefits or disadvantages of fling such g motion;

file a Motion for Rehearing and/or Request for on bane reconsidsration ¥
grounds for such a motion andfor regquest exdat

advise the client whather a pefition for writ of certiorari to the United States
Suprems Courtd iz wiarranted and determine whether such a petition will be
fled;

prompily adwvise the clisnt of any remedies that sre available in stsie or
federal court {or post-conviction review and shall advise the client of the
applicable statute of Umilations for Bling for such relied

advige the client of any clatms such as insffective nssistance of counssl that
may be available to the client but that will not be pursued by appellste
counasl

provide the client with any available forms for post-convistion relief and
appointmeant of counsel; and

cooparate with the client and with postconviction counsel in securing the
trigl and appellaie record and investigation of potential claims for poss

convietion relief

Standard 3 Post-Conviction Bepresentation

Counsal appointed to represant a defendant in post-conviction procsedings should:
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{a}

{ks}

{e}

{d}

{e}
{3

{£}

(it}

assure that the cliznt is able o contast post-conviction counsel telephonieally
during the pendency of the appeal including arrengements for the anceptance
of enllect telephone calls, Promptly after appointment or assignment to the

post-conviction oase, counsel shall provide advice to the client, in writing, as

Lo the method{s) that the client can employ to discuss the post-conviction

proceeding with counsel;

conault with trial/appellste counsel and secure the eniive trial and asppeal
file;

sesk to Ubgate all issues, whether or not previously presented, that ave
arguably meritorious;

mamntain close contact with the chent snd consult with the clisnt on all
decisions with regard to the content of any pleadings zeeking collatersl or
post-conviction relief prior to the filing of any petition for post-conviction
relief. When possible, post-conviction counsel should meet in person with the
chent and in all instances, counsel should provide a wrilten summary of the
merits and strategy o be smploved in the posteonviction procesding along
with g statement of the reasons certain issues will not be radsed, if any;
wvastigate all potentially meritorious claims that require factual support;
secure the services of investigabors or experis where necessary to develop
cizims to be raised in the post-conviction petition;

raise all federal consitutional slaims, along with appropriate citations, that
are srgusbly merifovious; and

advise the client of remedies that mayv be available should post-conviction
relief not be grantsd, including appes! from the denial and federal habeas
coypus along with any applicable time limits for seeking such relief Post-
conviction counsel shall advise the client in writing i counss] will not be
representing the client in any subsequent proccedings and shall provide
advice on the steps that must be taken and the time Hmits that are applicable

te: appeals or the seeking of relisf in the federal couris.
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FELONY AND MISDEMEANOR TRIAL CARES

The paramount obligation of criminal defense counsel is to provide zsalous and
guality representation {o their clients at all stages of the criminal process. Aitorneys

also have an obligation fo abide by ethical norms and act in accovdance with the

ritles of the courd.

{a} To provide guality reprssentation, counsel must bhe familiay with the
substandive oriminal law and the law of criminsl procedurs and ifs
application in the courts of Nevade, Counsal has s continuing cbiigation fo
stay abreast of changes and developments in the law. Whers appropriate,
counssl should alse be informed of the practice of the specific judgs befove
wloim & caze is pending.

{by  Frior to handling & oriminal master, counsel should have sufficient
syxporiencs or fraining fo provide gualily repressntaiion and should move o
be ralieved as counsel should counsel determine at a later point that he or
she doss not possess sufficient sxperience or traming to handle the cass

sssigned,

Standard & Adeguate Time and Resgurces

Counsel has an obligation fo make available sufficient tims, resources, knowledgs,
and sxperience to afford competent representation of a chient in a parficular maiter
before agresing o act as counsel or accepling appointment. Counsel must maintain
an appropriate, professional office in which to consulb with clienis and witnesses,
and must maintain a system for receiving collect telephone calls Hrom incarcerated

chents.
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Standard 4 Initial Olent Interview

{&}

{Is}

{e}

Preparing for Indtial Interview: Prior to conducting the inidial interview, the

attorney shounld:

1. be familiar with the elements of each offense charged and the
potential punishment;

2, ohigin copies of relevant documents that are avadable, including
copiss of any charging documenis, recommendations, and reporis
mads by agencies concerning prebrial relesss, and law snforcement
repords;

3. be familiar with legal criteris for determining pretrial release and the
procedures that will be followed in zetting thoss conditions;

4. be familiar with the different types of preteind release conditions the

court may set; and

be familiny with any procedures available for reviewing the judge's

setting of bail,

bt

Timing of the Inilial Interview: Counsel should conduet the imtial interview
with the client as soon as practicable and sufficiently before any eourt
procesding 80 a8 to be prepared for thal proceseding. When the clisnt i3 in
cusiody, counsel should attempt to conduct the interview within 48 hours of
appointment to the case. The imtal lderview ashould be conducted in a
confidential setting,
Contents of the Inttial Interview: The purpose of the initial interview is both
to inform the client of the charges/penalties and to aoquire information from
the client concerning preinial release. Counsel should ensure at this and all
successive interviews and procsedings that barriers fo communication, such
as differences in langunges or literscy are overcome. Information that counsel
should conmider acquiring from the client includes, but is not Bmdted o
1. the client's ties {o the community, including the length of time in the
community, family velstionships, immigration stabus, and

smpioyment record and history;

1

the cleant's physical and mental health, education, and armed services

record;
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the client's immediate medical needs;

the clent's eriminal history and a determination of whether the client
has other pending chargeg GF 18 ON supsrvision;

the ability of the client to meet any Bnancial conditions of welease; and
sources of verification {counsel should obtain permission from the

client before contacting such sourpes).

{ed} The following information should be provided fo the clent in the mdtial

inderviow:

i

£

s

o 1 o

an explanation of the procedures that will be followed in setting the
conditions of prefrial releass;

an explanation of the tvpe of information that will be requested in any
interview that may be conducted by 8 pretrial reloase apenoy ang an
explanation that the clent should not make any statements vegarding
the offenss;

ar sxpianation of the attorneyv-cHent privilege and instructions not fo
talk to anyone sbout the facts of the case without Hrst consuliing with
the atborney:

the charges and the potential penalties;

a general procedurs] overview of the progression of the case;

how and when counsel can be reached;

when coungel will see the client next;

roalistic answers, where possible, to the clent's most urgent
gueshions; and

what arrangements will be made or attempted for the satisfoction of
the client’s most pressing needs, e.g, medical or mental health

attention, contact with family or emplovers.

Standard §: Pretvial Belease Procesdings

When a client 18 in custody, counsel should explore with the cliend the pretrial

ralegss of the clisnt under the eonditions most favorable to the client and attempt to

securs that releass. CUounsel should:
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{a}

()

{e}

pregent {0 the appropriate judicisl officer information about the cliznt's
cirpumstances and the leged criteris supporting releass, Where appropriate,
counssl should make 2 propessl concerning conditions of release that are
leagt vestrictive with regard to the ollent. Counsel should arrangs for contact
with or the appearance of parents, spouse, relatives, or other persons whe
may take custody of the clivnt or provids third-party sursty;

consider purswing modification of the conditions of release under available
procedures when the chent is not able to obiain release under the conditions
set by the courd; and

axpiain to the clent and any third party the gvailable options, procedures,

and risks in posting securiby if the court sets conditions of release,

Standard & Prelimioary HearvingsfGrand Jury Bepreseniation

{a}

{b}

{e}

{dd}

Where the client is entitled $0 a prehminsry besring, the sttorney should

take steps io see that the hearing i3 conducted fimely uniess thers are

strafegic reasons for not dolng so.

in preparing for the preliminary hearing, the attorney showld considey:

1. the elements of each offense charged;

2. the law for sstablishing probable causs;

3. the factual information that is available concerning probable cavss:

4. the tactics of calling witneases or calling the defendant as a witness
and the potsntial for later use of the testimony; and

3. the tactics of procesding without full discovery.

Counsel should meet with the clent prioy to the preliminary hearing, The

chient has the zole right fo waive = prelimingsry hesring, Counsel must

svaluate and advise the client regarding the consegquences of such wailver and

the tactios of full or partial cross-examination.

Where counsel becomes aware that his or her client is the subject of a grand

jury investigation, appointed counsel showld consult with the clisnt to discuss

the grand jury process, including the advizability and ramifications of the

chent testifying. Counsel should examine the facts in the case and determine

whether the prosecubtion has fulfilled iis obligation under Nevada law o
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present exouwlpatory evidence and should make an appropriate record in that
regavd. Upon return of an indictment, counssl should determine if proper
notice of the procsedings was provided and should obtain the record of the
procesding o determing i procedural irregularities ov errovs ocourred that
miight warrant a challenge to the proceedings such as a wrlt of habess corpus

or & motion $o guash the Indictment.

Htandard 7: Case Prepsration and Investigation

{a)

{t}

Counsel should conduel, or seowre the vesources o conduct, a prompt

investigation of ths circumstances of the case and explore all avenues leading

to facts relevant to the merils of the case and the penalty in the event of

conviction. The duly fo investigate exists regardleas of the accuseds

admissions or statements io defense counsel of fncts conatituting guilt or the

accused’s staled desire fo plead guilty.

Counael should:

i obtain and exaomine all charging documents, pleadings, and discovery;

2, research and review the relevant statufen and cazsiaw fo identify
slements of the charged offensels); defects in the prosecution such as
statute of lmitalions or double jeopardy: and available defenses and

reguired notices of thoss defenses

3. conduct an in-depth interview of the client to assiat in shaping the
investigation;
4, atterapt to locats all potential witnesses and have them inferviewsd.

{If counsel conducts & witnhess interview, counsel should do =0 in the
prasence of & thivd person who can be called 53 5 witness);

5, regusst and sscure discovery including exculpatsrviimpesching
information; names and sddressas of prosecubion witnesses and their
prioy statemsnts and oriminal records; the prior statements of the
clisnt and his or her criminagl history: all papers, tapes, or slectronic
recordings relevant o the case: expert reports and data upon which
they are based, staiements of co-defendants, an ingpection of physical

avidence, all documents relevant fo any searches conducted, 511 tapes
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and dispateh reporis, mendal heslth, drug treatment, or other records
of the clisni, vichim, or wiloesses and records of pobice otficers as
appropriate;

8. inspect the scene of the offense as appropriate; and

ohtain the asmstance of such experts as are appropriate to the facts of

g

the case,

Standard 8 Pretrisl Motions and Writs

{a}

{k}

el

Counsel should consider Bling a0 appropriate motion whenever there exists a
gnod-faith reason to belisve that the applicable law may entitle the defendant
to relief, whick the court has discretion to grant.

The decision to file pretrial motions should be made after thovough
invesiigation and after considering the applicable law in Lght of the
sircumstances of the case. Among the issues that counsel should consider
addressing in a pratrisl motion are:

fhe pretvial custody of the client;

the constitutionality of the huplicated statutels);

any defects in the charging process or the charging document;
severance of charges or defendants;

dincovery issues;

suppression of evidence or statements;

gspeedy trial issues; and

B & W e L RO

evideniiary lssusa,

Counsel should determine whether 2 pretrial writ should be 8led challenging
the determination that probable cause exwists, The decizion whether &0 8le a
pratrial writ should be made based upon an examination of the preliminary
hearing or grand jury transcripss. If franscripts are not avallable at the tims
of arraignment, appropriate steps should be taken to secure an extension of
time to prepare the writ after the {ranseoripts are received pursuant to NHS
34,700, Counsel shall adviss the clent a5 to the effect of fling a pratrial writ

on his apeedy trial rights and provide an svalusdion of the Lkslithood of
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{d}

(e}

{H

{2}

sucness Lo assist in the decision, which vests with the clent, afler
consuitation with counsel

Counsel should ondy withdraw or decide not to file g mobton afier careful
considerating, and ondy after determining whether the fling of 3 motion may
be necessary to protect the defendant’s rights against later claims of waiver
or procedural default.

Motions should be filed in 8 Gmely manner and with an swarensss of the
effect of Shng the motion on the defendant's speedy trisl vights, When an
svidentiary hearing is scheduled oo 2 mobion, counsels preparation for the

hearing should include:

1. investigation, discovery, and research relevant to the claim advancsd;
2. subpoensing of all helpful svidence and witnesses; and
3. full underatanding of the burdens of proof, evidentiary principles, and

trial court procedures applying to the hearing, including the bencfiis
and costs of having the chient testify.
Hequests or agreements o confinue a irial date shall not be made without
consultation with the client.
Motions and write should include cifation fo applicable state and federal law

in order o protect the record for eollateral review in faderal couris,

Standard & Plea Negotiations

{a}

)

Under no circumatances should defense counsel recommend o a defendant
aceaptance of 2 ples unless gppropriate investigation and study of the caxs
has been completed, incduding sn analyais of controlling law and the evidence
Likely to be intvoduced at trial.

Counsel should:

i with the consent of the clent explore diversion and other informal and
formal admission or disposibion agreements with regard to the
atlegations;

2. fully explain to the clisnt the rights that would he waived by a
decizion to enter into any adidssion or disposibion agresmant;

3. keep the clent fully informed of the progress of the negoliafions;
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convey o the client any offers made by the prosscution and the
advantages and disadvantages of accepting the offers;

continue o0 preserve the client's rightes and prepare the defense
notwithstanding ougoing negotiations; and

not gnter into any admission or disposition agreement on behalf of the

glient without the client's authorization.

{es} I developing a negolistion strategy, counsel must be coropletely familiar

with:
1.

Concessions that the client might offer the prossention as part of a
negotiated setflement, including, bui oot lHmited to: not to proceed to
trial on the meriis of the charges; io decline from asserting or
Bfigating any parficulsr preirvial molions; an agresment fo fulfill
specified restifution condifions andfor participation in community
work or service programs, or in rehabilitation or other programs; and
providing the prosscution with aesistance in prossculing o
invesiigating the present case or other alleged criminal setivity,

Benefits the clisnt might obtain from a negotisted settlement,
including, but not Hmited to, an agreement: that the prosecution will
ot cppose the clent’s relesse on bail pending sentencing or appeal;
that the defendant may snter 8 condilional plea {0 preserve the right
to Hbigate and contest certain issues affecting the validity of the
conviction; to dismiss or reducs one or move of the charged offenses
gither immediately or upon completion of a deferred prosscution
agreement; that the defendant will not be sublect o further
investigation or prosscufion for uncharged slleged criminal conduct;
that the defendant will receive, with the agresment of the enurt, a
specified sentence or sancliion or a senlence or sanchion within a
spacified range; that the prosecution will take, or refrain from taking,
at the time of sentencing andfor in communications with the Division
of Parole and Probation, s specified posilion with respest to the
sanction o be imposed on the client by the cowrly and that the

defendant will receive, or the prosscution will recommend, specific
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{d}

fe}

{f}

bensfits concerning the accused's place andior manner of confinement

and/or release on parole.

in the decision-making process, counasl shoundd:

1.

ik

inform the client of any tentative pegotinted agresment reached with
the proseculion, explain {o the client the full content of the agreswmens,
and explain advantages, disadvantages, and potential conssguences of
the agreement; and

not attempt to undudy mfivence the decision, ss the decision to enter a
plaa of guilty vesis solsly with the client. Where counsgel reasonably
helieves that acceptancs of 5 plea offer iz in the best inderest of the
client, counssl should advise the client of the benefits of this cowrse of

action.

Prior to the entry of the ples, counsel shonld meet with the client in s

confidential setting that fosters full commundeation and:

1.

o

o

make certain that the client understands the righis he or she will
waive by entering the plea and that the cHent's decision to waive those
vighis isa knowing, voluntary, and intelligent;

maks certain that the clent flly and completsly understands the
conditions and limdis of the ples agresement and the magmum
punighment, asanctons, and other conseguences the client will be
axposed to by entering the plea; and

explain o the clisnt the nature of the plea hearving and prepave the
client for the role he or she will play in the hearing, including
answering questions of the judps and providing s sitatement

concerning the offense,

Atfter entry of the ples, counsel should:

1.

he prepared to address the issue of release pending sentencing. Where
the client has been released pretrial, counse! showld be prepared to
argue and persuade the court that the chent's condinued release i
warranted and approprinte. Whare the client is in custody prior to the
entry of the plea, counsel should, where practicable, advocate fow the

clisnt's release on ball pending sendencing and
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2. maks svery effort to review and explsin the plea procssdings with the

chent and o respond to any client qusstions and concerna,

Standard 14: Trial Preparation

{&}

(&)

{e}

{d}

The desision to procsed o ivial with or without a jury rests aclely with the
clisnt. Counsel should dissuse the relevant sirategic considerstions of this
decision with the client,

Whers appropriate, counsel should have the following materials availlable at
the time of triak

1. copies of all relevant documents filed 1 the case;

2, rafevant decuments preprred by investigators;

&

vor dire questions;
gutlhine or draft of opening statement;

crogs-exanunation plans for all prospective progsecution wilnesses;

IS

direct examination plans for all prospective defense witnesses;

:~13

eopies of defense subpoenas;

g. prior statewments of all prossculion witnesses {(e.g., preliminary
hearingfgrand jury {ranscripts, poelice repocts/statementa);

3. prior statements of all defense wilnesses;

14, veports from all experts;

it a list and copies or ovigmals of defenze and prosecution exhibits;

12, proposed jury instruclions with supporting authority;

13, copiss of all relevant statutes or cases; and

14, outline or draft of closing argument.

Counsel should be fully informed ss to the rules of evidence and the law

relading fo all stages of the trial process, and should be familiar with legal

and evideniiary issuss that can reasonably be anticipated to arise in the trial

Counsel showld decide if it i beneficial {o secure an advance ruling on i9suss

iikely to arise &b trisl {e.g., admissthility of evidenve, use of prior convictions

of defendant) and, where appropriate, counsel should prepare motions and

memoranda in support of the defendant’s position.
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{&}

{£}

)

{h)

(i}

Throughout the irial process, sounssl should endesvor to establish & proper
record for sppelate roview. As part of this efford, counsel showld requast,
whenever necessary, that all discussions and rulings be made on the record.
Coungel should advise the client as fo suitsble courtroom dress and
demeanor. If the client s incarcerated or is not able fo secure appropriate
clothing for teial, counssl shall arrange fov the provision of appropriate
clothing for the client to wear in the courtroom.

{ounsel should plan with the cliend the most convenient system for
conferming throughout the trial, Where necessary, counsel shouid seck anm
order to factlitate confavences with the client.

if, during the tnal, it sppears to counsel that concessions o facts or offenses
arg  strategically  indicated, such convessions may only be made in
consultation with, and with the consent of the client.

Throughout preparation and tvisl counsel should consider the potential

gifects that particudar aciions may have upon sentencing if there iz g fnding

of guilt.

Standard 11 Voir Bire and Jurv Selaction

In prepaving for and sonducting fury selection, counsel shoudd:

{aj

(b}

{o}

{a}

be familisr with the lew governing selection of the jury venire. Counsel
should also be alert to any potential legal challenges to the composition or
selection of the venire;

be familiar with the local practices and the individuald tvial judege’s procedures
for selecting & jury and should be alert to any potential logal challenges to
these procedures;

zeek access $0 any hury guestionnaires that have been completed by jurors
and should petition the court o use 8 special questionnaire when appropriate
due to unigue iegues in the case;

should seek attorney-conducted voir dire and should develop, suppors, and
file wrilten voir dive guestions i the courtd restricts attorney-conducted voiy
dire;
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{3

{8}

{fe

consider whether additional peremptory challenges should be vequested due
to the clrcumstances present in the case;

consider whether sensitive or unusual facts or clrowmstances of the case
support ssquestersd voir dive of jurors;

consider challenging for cause all persons about whom a legitimate srgument
zan be made for actual prejudics or bias relevant to the case when it is liksly
(o banefit the client; and

obiect o and pressrve all issues relating to the unconstitutional sxclusion of

jurors by the prosecutor

Stendard 13: Defense Strateny

Counsel should develop, in consultation with the chent, an overall defense stratagy.

In deciding on defense sirategy, counsel should consider whethsr the clisnt's

interests are best served by not puiting on a defense case and instead relving on the

prosecution's fadlure io meet ils comastitutional burden of proving sach clement

bayvond a reasonable doubt.

Standard 313 Trial

{a}

(b}

{c}

Uounsel should anticipate weaknesses in the prosecuiion’s preof and consider

appropriate mobions for judgment of acguittal at all appropriate stages of the

tigation.

Counsel should consider the strategic advantages and disadvantages of

entering into any stipulations.

in preparving for crosg-examination, counsel should;

1. be prepared fo guestion witnesses as o the sxistence of priop
stafemants that they may have made or adonted;

2. consider the nesd fo indsgrale cross-examination, theory, and theme of
the defense;

A, avold asking unnecessary gueations that may hurt the defense case:

4. anticipate witnesses that the prosscution may call in ity case-in-chief

and on rebuttal:
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&, create & crogs-examination plan for all anticipated wilnesses;

8. raview all prior statements and testimony of the withssses in ovder &o
be aware of all inconsisiencies or variancss;

7. review relevant statutes, regulations, and policies applicabls to police
witnesses; and

8. consider a prefrial motion or woir dire examination of prosesusion

experts to determine quabifications of the sxpert or reliability of the

anticipated omnion.

Standard 14 Presenting the Delondant’s Case

{a}

{bs}

{e}

{d}

Counsel should develop, in conseliation with the client, an overall defense
stratesy. In deaiding on defense strategy, counsel should consider whether
the client’s inlerests are best served by not putling on a defense case and
instead relying on the prosseution’s failurs to mest its constitutional burden
of proving each element bevond a reasonable douhi,

Counsel should discuss with the clend all of the considerations relevant to
the client's decision to testify, Counsel should also be famibar with his or her
sthical responsibilities that may be appleable if the client insists on
testifving undruthfudly, Counsel should maintain a record of the advics
provided to the client and the cliant’s decigion concerning whether to testify.
Counsel should be aware of the elements of any affivmative defense and know
whether, under the applicable law of the jurisdiction, the clisnt bears a
burden of persuamion or a buvden of production.

in preparing for preseniation of a defense case, counsel should, wheare
appropriate, do the following:

i develop a plan for direct examination of each potential defense

wilneas;

[

determine the implications that the order of witnesses may have on
the defenss cass:

3. determine which facts pecessary for the defense case can be slicited
through the cross-examingtion of the prosecution’s witnesses;

&, consider the possible ves of character witnesses;
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{e}

{5

(g}
(I}

5. congider the need for expert witnesses and what evidence must be
submitted to lay the foundation for the expert’s testimony;

g, review all doouineniary evidence thal must be presented; and,

7. review all tangible evidence that must be presented.

In developing and presenting the defense case, counsel should consider the

imphications it may have for a rebuttal by the prosecutor.

Counsel should prepare all witnesees for divect and possible cross-

sxamingiion, Whers appropriate, counsel should also advize witnesses of

suitable courtroom dress and demeanor

Counsel should conduct redirvect examinsiion as apnropriate,

At the closs of the defenss case, counsel should seek an advizsory instraction

diveciing the jury to scquil when approapriate.

Standard 18: Jurvy Instruetions

{a}

{1}
(e}

{d}

{e}

Counsel should be familiary with the appropriate rules of the court and the
individual judge's practioss concsrning roling on proposed instructions,
charging the jury, use of instructions typically given, and presevving
shiections {o the instructions,

Counsel should always submit proposed jury instractions in writing.

Whers approprigte, counsel should submit moedifications to insiructions
proposed by the Siate or the court in lght of the particular circumstances of
the case, weluding the desivability of seeking a verdict on 2 lesser-nsiuded
offense. Counsel should provide cifations to sppropriate law in support of the
praposed nstrustions,

YWhere approprisis, counsel should object fo and argue against mproper
ingtructions proposed by the prosecution.

If the court refuses fo adopt instructions reguested by counsel, or pives
instructions over counsels obizction, counsel should take all steps necessary
to preserve the record, including snsuring that a written copy of proposed

instructions is included in the record along with eounasls ohiscting,
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{}

{g}

During delivery of the charge, counsel should be alert o any deviations fom
the judge's planned instruction, ohiect to devistions unfavorable to the clisnt,
and if necessary, request additional or curaive instructiona.

if the oourt proposes giving supplemenial instrucHons to the jury, sither
upon request of the jurors or upon their failurs o reach s verdict, counsel
should reguest that the judge state the proposed charge to counsel before it is
delivered to the jury., Counsel should renew or make new obisctions to any
additional instructions given o the jurors affer the jurors have hegun their

deliberations.

Standard 18 Obleations of Counsel in Final Sentencing Hearings

et

Among counsel's obligations in the sentencing process ars;

{a}

{B}

{c}

To correct inaccurate information that is potentially detrimental to the client
and to obiect to information that i3 not properly bhefores the Court in
determining sentence. Counsel should further corvent or move to atrike any
improper and heremful information from the text of the presentence report,

To present to the court all known and rezsonably available mitigating and
favorable information, including relevant expert testimony or reporta,

To develop a plan that sseks o achisve the least restrictive and burdensome
sentencing alternative that is most favorable to the clisnt and that can
reasonably be obiained bassd on the facls and civcumstances of the offense,
thee clisnts background, the applicable sentencing provisions, and other

information perfinent fo the sentencing deaision.

Standard 17 Preparation for Sentencing

In preparing for sentencing, counssal shall;

{a

{be}

inform the client of the aprlicable sentencing reguirements, options,
aiternaiives, and the discretionary nabure of sentencing guidelines including
the rules concerning parole eligihility;

maintain contact with the client prior to the sentencing hesring and inform

the client of the steps being taken in preparation for senisncing;
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{c)

{d}

{e}
{#

{g}

{h}

{i}

h

{k}

abtain from the clisnt relevant immformation concerning his or her backeround
and poersonal lustory, prior criminal record, Esmplﬁymen.é history, skills,
education, medical history and condition, and financial status and obtain
from the client sources that can covroborate the information provided by the
chieni;

reguest any necessary and approprinte clent evalustions, including these for
mental health and substance abuae;

ensure the clisnt has an opportunity to examine the presentence repord:
inform the client of his or her right to speak at the sendencing proceeding and
aegist the client in praparing the statement, if any, to deliver to the courts
inform the clisnt of the effscis that admissions and other statemenis may
have upon an appsal, retrial, or other judicial procsedings, such as forfeitwe
or restitution procesdings;

inform the client of the ssntence or range of sendences counsel will ask the
courd to consider;

where appropriale, collect affidavits to support the defense position and,
where relevant, prepare witnesses to testify at the ssnlencing hearing; where
necessary, counsel should specifically rvequest the opportunity to present
tangible and testimonial evidence;

preparve o addrass viclim participation sither through the vichim impact
statemants or by direct testimony al sendencing; and

advige the client of the difference babween festimony and allscution. If the
chent elscts o testify, counssel should prepars the clant for poasible eross.

examination by the prosecution where applicable.

Standard 18 Official Pressntence Report

{a}

{bo}

Counsel should prepare the client for the interview with the official preparing
the presentsncs report.

Counse! has a duly {0 become familiar with the procedures concerning the
prepavation, submission, and verification of the presentence investigation

repork. In addition, counsel shall:

ADKT 411 Exhibit A: Page 40

AA06038



e

determine whether 2 presenience report will be prepaved and
submitted to the court prior io sentencing; where preparation of the
report is oplional, counsel should conaider the strategic implications of
waiving the repord:

provide to the official preparing the report relevant information
favorable to the client, including, where appropriste, the clisnt's
version of the offense;

attend any infsrview of the clisnd by an ageney pressntence
investizator where appropriate;

raview the completed report prior to sentencing;

take appropriate steps fo ensure that erronsous or misleading
information that may harm the client is deleted from the report;

take approprigte steps io preserve and protect the clent’s interssts
whers the defense challenges information in the presentence report as
being srronecus or mislesding and

maks sure thad, ¥ thers i8 & significant change in the infrmation
contained in the report by the indge at the sentencing hearving, counsel
takes reasonable steps to ensure that a corrscted copy is sent to

covrections officials.

Standard 1% Sentencing Hearing

{a}

{b}

{c}

{d}

At the ssnlencing proceeding, counsel shall take steps necessary o advocats

fully fov the reguesied sentence and {0 protect the clisnt's interest,

Counsel shall endeavor to present supporting evidencs, including testimony

of witnesses, in establish the facts favorable to the clent.

Where appropriaie, counsel shall request specific orders or recornmendations

from the court concerning aliernative sentences and forms of incarceration.

ounsel should obtain a copy of the judgment and review i prompily o

datermine thai it 1s accurate or to take sieps to correct any errors,
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Standard 86: Post-llisposition Besponsibilities

Counsel should be famibiay with the procedures available to the cHent after

dizposition. Counsel should:

{a}

{&}

{o}

{cd}

{e}

&

{g}

be familiar with the procedures fo reguest & new irial, including the time
peried for fling such a motion, the sffsct it has upon the time fo file a notice
of appesal, and the grounds that can be raizsed;

intform the cliont of his or her right to appeal & conviction after trial, after a
conditional plea or after & guilly ples that was not entered in 3 knowing,
intelligent, and voluntary manner. Counssl should also advise the clisnt of
the legal effect of fling or waiving an appeal, and counsel should document
the client’s decision. If the client wishes {0 appeal after consultation with
counsel, even if counsel believes that an appeal will not be sucesssful or is not
epgnizable, the attorney should file the notice in accordancs with the roles of
the court and take such other steps as are neceasary to preserve the client’s
right fo appeal;

fulfill the responsibilitics set forth in NEAF 30 if the conviction gualifies for
“Fast track” trestment undey the rule, Counsel shall crder a rough deaft of
those portions of the {ransoript provided for in NRAP 3048 in all cases in
which trial counsel is not handling the appeal and in all other cases in which
information Som the procesdings is necessary for a fajr determination of the
izsuss {0 be raused on appeal Tounsel shall thoroughly vesearch the issyes in
the case and shall seb forth all viable issues in the “fost track” statement
provided for by NRAP 3C{e):

timely respond fo requests Hom appellate counsel for informstion shout or
documents from the case, when appellate counssl was not trial counsel;
inform the clent of any right that may exist $o be released pending
disposition of the appeal;

consider requesting a stay of execution of the judgment to permit the clisnt to
report directly o the place of confinement, if a custodial sentense 18 imposad;
include in the advice to the client an explanation of the Hmited naturs of the
relief available on direct appeal and, where appropriate, an explanation of

the remedies avaiiable to him or her in post-convietion proceedings, Uounsel
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{k}

should provide a pro se habeas packet o any client who needs sasiztance in
preparing s or her pro se habess corpus petition. Counss! should advise he
clisnt of the relevant time frames for Hling state and federal habess corpus
petitions and provide information and advice necsssary to protect » clisnt’s
right to post-conviction relied and

inform the client of any procedures available for requesting that the vecord of

conviction be expunged or seajed,
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JUVENILE DELINQUENCY CASES

Counsel for juvenilss in delinguency proceedings should abide by the Nevads
Indigent Defense Standards of Performance applicable to felony and misdemesnor
cases where applicable. The performance standards sst forth below recognize the
need to mest some coneerns parfcular (o representation of juveniles in delinguency

procesdings,

{a} The role of counsel in delinguency cases is i be an advoeate for the child.
Counsel should:
i. Ensure that the interests and rights of the client are fully protected
ard advanced irrespective of counsels opinion of the clent's
sulpabiliby:

fully explain to the juvenile the nature and purpose of the procsedings

£

and the general consequences of the procesding, seeking all possibls
aid from the juvenile on decisions regarding court proceadings;

3. make sure the juvenie fully understands all court proceedings, as wall
as all his or hey righis and defenses;

4. upon appointment, counsel should first seek to meet separately with
the juvenie out of the presencs of the pareni;?

&, not discuss any sttornev-client privileged commuwmications with the
parent, or any ofther person, withoud the sxpress permission of the
Juvenils;

&. fully inform both the juvenile and juvenile’s parents about counssl's
role, especially clarifying  the lawyers obligabion regarding

confidential communicationa:

YThe use of the word “parent” in these Standarvds refers to parent, guardian,
custodial adnlt, or person assmming legal responsibility for the child,
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(b}

(&l

{b}

{c}

{d}

Standard & Hducation Training and Exp

7. prasent the juvenile with comprehensible choices, help the juvenile
reach his or her own decisions, and advocate the juvenile's viewpeint
and wishes to the sourt; and

3. vofrain from walving substential rights or substituting eounsel's own
view, or the parents’ wishes, for the position of the juvenile,

Counsel may request the appoimdment of a guavdian ad Hiem, or may slect

not 0 oppose such an appoiniment, only when very unusual circumsiances

warrant such an appointment. Every effort should be made to Hmit the role of
the gusrdian ad fem to the minimum requived for himfher to accomplish the
purpese for which the sppointment was made. In most cases, both the
guardian and the client should be instructed net to discuss the facts of the

case aa this discussion may not be privileged.

gricnce of Defense Counsel

Counssl whoe underfake the represeniation of & clent in 8 juvenile
delinguency proceeding shall have the knowledge and experionce necessary
to represent a child diligently and effectively.
Counsel should consider working with an experienced juventie delinguency
prachifionsr as & mentor when beginndng {o represent clients in delingueney
QARES,
At a2 minimoum, counse! should attend 4 hours of CLE relevant to fuvenils
defense annually.
Couneel shall familiarize themselves with Nevads statutes relating o
delinguency proceedings, g8 well as the Nevads Rules of Criminal Procadure,
Nevada Eules of Evidence, Nevada Bules of Appellate Procadurs, relevant
caselaw, and any relevant local court rules. Counsel  should be
knowlsdgesble sbout and seek ongoing formal and informal iraining in the
following arsas:
i Competency and Developmental fesues:

(4} Child and adolescant devslopment;

(B} Brain development;

ADET 411 Exhibis & Page 45

AA06043



N

(G

{1

Mental health lssuss, common childhood diagnoses, and other
disabilities; and
Uompetency issuss and the Slng and processing of motion for

gornpstency evaluations.

Attorney/Clent Interaction:

(A} Interviewing and commundeation technigues for interviewing
and communicaiing with children, including police interrogations
and Mirends considerations;

{13} Ethical issues surrounding the representation of children and
awareness of the role of the attorney; and

(0} Awsreness of the role of the attorney versus the role of the
guardian ad Lfem, including knowledge of how to work with a
guasrdian ad Htem

Drgpartment of Juvendls Justice Services/Uther State and Local

Programs:

(A}  Dhversion services available through the court and probation;

(83 The child welfarve systera and services offsred by the child
walfare system;

{3} Nevada Department of Child and Family Services facility
operations, release authovity, and parcle policies;

{0} Community resources and zervice providers for children and ali
alternatives o incarceration available in the community for
childraen,;

(&) Intske, programming, and sducation policies of local detention
facility:

(¥} Probation department policies and practices: and

({3} (ender specific programming available in the community,

Specific Areas of Conecsrny

(4} Police interrogation fechniques and Mirands consideration, as
wall as other Fourth, Fifth, and Sixth Amendment issues as thay
relate to children and adolescents;

(B} Substance abuae Issues in childven and adolescents;

(O} Special education laws, rights, and remedies:
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(I Cultural diversity;

()  Immigration lssues regarding children;

{F} Gang involvement and activity;

{{x} Schoolrelated conduct and zers tolerance policies ("achool to
prison pipeling” ressarch, searsh and seizure issues in the school
agtling};

{Hy What factors lead children to delinguent behaviors;

Iy Signs of abuse andfor neglect;

(y  lssues pertaining to status offenders; and

(K}  Scientific technologiss and evidence collection.

Standard 8 Adeguste Thme and Besources

Counsal should not carry 3 worklosd that by reason of ile sxcossive size or
repragsentaiion reguirements interfers with the rendering of guality lesal service,
endangers the juverdie’s intersst in the speedy disposition of charges, or risks breach
of profesmional obligations. Before sgresing fo act as counsel or sccepting
appoindiment by & court, counse! has an ohligation to make sure that he or she has
sufficient time, knowledge, and experience and will pursue adequate resources o
offer quality legal services in a particudar matter, I, after accepting an appointment,
counsel finds he or she 18 unable o continue sfective representation, counse! should
consider appropriate casslaw and ethical standards in deciding whether to move to
withdraw or take other appropriate sction, Counsel must maintain an appropriste,
professional office in which to consult with clients and wilnesses and must maintain

a system for receiving collect telephone calls fom incarcerated rhenta.

Standard 4 Initial Client Intervisw

{a} Preparing for the Indtial Interview: Prior to conducting the initial interview,
the attorney should:
L. be familiar with the elemenis of the offense and the potentisl

punishment;
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(b

2. obitatn coples of relevant doocwments that ave svailable, including
copies of any charging documents, recomumendations, and reports
made by the Department of Juvenile Justice and law enforcement:

3. be familiary with defention altornatives and the procedures that will be
followed in setting those conditions;

4, consider all possibie defensss and affirmative defenses and any leaser-

ingluded offenses that may be avalable;

iZE?

consider the collateral consequences atdaching to any poassible
sentencing, for exsmple parole or probation revecation, immigration
consequences, sex offender registration and reporting provisions, loss
of driving privileges, IINA collection, school suspension or expulsion,
conseguences relating to public housing, efe. and

8. review the petition for any defects,

Ceunsel shall make every effort to conduct a face-to-face interview with the
chient as svon ae practicabls and sufficiently in advance of any court
procesdings. In casss whers the clent iz detained or in cusiody, counsal
should make offorts fo visit with the client within 34-48 hours after receiving
the appointment. Counssl should:

i interview the cHent in a seifing that is conducive to maintaining the

confidentiality of communications between attorney and client;

Bl

maintain ongoing communications andfor meetings with the clisnt,

which are essential to establishing a relationship of trust between the

attorney and client;

3. provide the client with & methed to contact the attorney, including
infermation on calling collect from delention facilities:

4. utilize the assistance of an interpreter as necessary and seek funding

for such interprating servicss from the court;

work copperatively with the pavents, gusrdian, andfor other person

913

with custody of the child fo the exient possible without jecpardizing
the legal interests of the child;
&, conaider the clent's age, developmental atags, mantal retardation, and

menial health disgnoses in all cases, undsrstand the nature and
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conzeguences of 8 competency procseding, and resolve isauss of ralsing

or not rajsing compatency in consuliation with the client; and

:*JE

be alert o issues that may impede sffective communication bebween
counsel and clisnd and ensurs that commundeation issuss such as
language, Lieracy, mental or physical disability, or lmpsivment ave
effectively addressed to enable the client fo fully participate in all
interviews and procesdings. Appropriate accommodations should he
provided during all interviews, preparation, and proceedings, which
might include the use of mberpreters, mechanical or technologioal

supports, or expert assistance.

Standard §;: Datention Hearving

{a}

{b}

When appropriate, counsel shall attempt to obtain the pretrigl release of any
elient. Counssl shall advocate for the use of alternatives to detention for the
vouth at the detention hearing Such alternatives might include elsctronic
home monitoring, day or evening veporting centers, ubilization of other
communiby-based services such as after school programming, ete. I counsel
i3 appointed affer the initial delention hesring or if the youth remains
detained after the initial dedention hearing, counsel shall consider the 8ling
of & motion to review the detention decision.

If the voulh's release from secure detentinn is ordered by the court counsel
shall carefully explain to the juvenie the conditions of release from detention
and any obligadions of reporting or participation in programming. Coungel
should take steps to secure sppointment of counsel fo juveniles prior to the

detention hearing.

Standard 8 Ioaformal Supervision/Diversion

Counssl shall be familiar with all availabis slternatives offersd by the coust or

avallable in the communiby. Such programs may include diversion, mediation, or

sther informal programming that could result in a juvenile's cage being dismissed,

handied informally, or referred to other community programming, When appropriate
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and available, counsel shall advocate for the use of informal mechaniams that could

steer the juvenile's case away from the formal court process.

Standard T: Case Prep

& thorough investigation by defense counsel is essential for compsient
vepresentation of youth in delinguency proceedings. The duly to investigale cxists
regardless of the vouth's admissions or statements fo defense counsel of facts or the
voubh's stated desire bo plead guilty. Counsel should:

{m} obtain and examine all charging documents, pleadings, and discovery;

{1 reguest and ssoure discovery, including exculpatory/impeaching informasion;

{52} request the names and addresses of prossoution witnessss, their prior
statements, and criminal records;

{dy  obtain the prior stafemenis of the client and his or her delinguency history;
all papers, tapes, or slectronic recordings relevant to the case; experi veports
and data upon which they are hased, statements of co-defendants, an
inapection of physical evidence, all docwments relevant o any searches
conductad, 811 tapes and dispatch reports, records of the clent, including,
but not Hmited to, sducational, pesychological, psyohiatrie, substance shuse
treafment, dhldren services records, court filss, and prior delinguency
records and be prepaved o execute any needed releasss of infemation or
obiain any necegsary court orders to obtain these records;

{e} research snd review the relevant statutes and caselaw to identify slements of
the charged ofense(s), defects in the prosecution, and svailable defenses;

{£) conduet an in-depth interview of the clisnt to assist in shaping the
investigation;

{z} consider sseking the aeeistance of an investigator when necesssry and
congider moving the court for funding to pay for the use of an investigator;

{hy  attempt to locate all polential witnesses and have them inferviewed GF
counsel conducts 8 wilness interview, counsel should do so in the presence of

a third person who can be called as a witness);
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{13

)

{&}

(B

ohisin the assistance of such experis as ave appropriaie to the facty of the
CRse;

gongider going to the scens of the alleged offense or offenses in & timely
WAnner

conaider the presevvation of evidenee and document such by using
photographs, measurements, and other means; and

be mindful of all requiremsnts for reciprocal discovery and he sure to provide

such in a tinsly manner.

Standard 8 Pretvial Motions

Counsel should consider filing an appropriate mokion whensver there exists a good-

faith reason to belisve that the applicable law may entitis the clisnt fo velief that the

court has discrefion o grant, OUosunsel shall review all siatements, reports, and other

gvidence and interview the chient fo determine whether any motions ave appropriate,

Counsel should thmely fils all sppropriate protrial motions and participate in all

nretrial proceedings.

{a}

{b}

The decision to file prefrial motions ashould be made after thorough
investigation and after conmdering the applicabls law in Hght of the
circumstances of the case. Among the issues that counsel should consider

addresasing in a pretrial motion are:

i. the pratrial detention of the clhend;

2. the constitutionalbity of the implicated statuteds);

3. defects in the charging provess or the charging documentd;
4 severance of charges or defendants;

L

dizcovery issues;

& suppression of evidence or siatements;

7. speedy trial issues; and

8 svidentiary issusa.

Counsel should only withdraw or decide not to Ble 5 motion afisr carefisl
consideration, and only after determining whether the Shing of 8 motion may
be necesaary to protect the client’s rights against later claims of waiver or

procedural defaudt,
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{e}

{d}

RMotions should bs flsd in & timely manner and with an awarensess of the
gifect of filing the molion on the client’s spsedy trial rights. When an
svidentiary hesaring is scheduled on a molion, counsels preparation for the

hearing should include;

1. investigation, discovery, and research relevant to the cladm advanced:
2. subpoenaing of all helpful evidence and witnesses; and
3. full understanding of the burdens of proof, evidentiary principles, and

trial court procedures sppiving to that hearing, including the benefits

and cosis of having the chisnt teatify,
Reguests or agreements {0 continue a contested heaving date shall nof he
made withoui eonsullation with the client. Counsel shall dilipently work o
complete the investigation and preparation in order to be fully prepared for
all court proceedings. In the evend that counsel finds it necessary to seek
additional time to sdegustely prepare for a proceeding, counsel should
consiilt with the client and discuss seeking a continuances of the upcoming
proceeding. Whensver possible, writien motions for oontinuance made in
advance of the proceeding ave preferable to oral requests for continuance, Al
requasty for 8 continuance shouwld be supported by wall-articulated reasons on

the record in the event it becomes an appealable issus.

Standard & Ples Negotintions

{a}

()

Under no circumsiances should defense counsel recommend fo a clent
asccaplancs of a plea unless appropriais investigation and siudy of the case
has been completed, including an analysis of controlling law and the evidencs
likely to be introduced at trial,

Counsel should:

1. with the consent of the olisnt, sxplore diversion and other informal

and forma! admission of disposition agresments with regard to the

allegations;

2. fully explain to the client the rights that would be waived by a
decision to enfer into any admission or dispositinn agreement;

3. keep the client fully informed of the progress of the negotistions;
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L]

convey to the client any offers made by the prosscution and ths

advantages and dsadvantages of sccepting the offers:

continue to preserve the clent's rights and prepare the defense

notwithstanding ongolng negotiations; and

not enter into any admission or disposition agrsement on bahalf of the

client without ths elient’s suthorization.

In devsloping a negotiation strategy, counsel must be completely familiar

with:
L

b

concessions that the client might offer the prosecution as part of a

negoliabed settlement, including, but not Wmited to:

(A}
{8}
(G

Ly

not to procesd to irisl on the merits of the charges;

to decline fom asserting or Htigating particular pretrial motions;
an agresment fo il specified restifubion conditions andior
participation n communily work or servics programs, or in
rehabilitation or other programs; and

providing the prosecution with assistance in prosceuting or
mvestigating  the  present cagse or  other  alleged

eriminsifdelinguent activity,

benefits the client might obtain from a negotintsd zettlement,

including, but nnt limited o

(A

{8

(L3

{I)

(&

that the prossculion will not opposs the client's release pending
disposition ov appeal;

that the clent may enter a conditional ples to preserve the right
te Htlgate and contest certain issues affecting the validity of the
convichion

that one or more of the charged offenses may be diamissed o
veduced either tmmediately or upon completion of & deferred
prosecubion agrssment;

that the client will not be subject to further investigation or
prosecution for unchargsd alleged delinguent conduet;

that the client will receive, with the agreement of the cowt, a

specified sentenecs or sancéion;
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{4}

{e}

£

(¥ that the proseontion will take, or vefrain from taking, at the time
of disposition andfor in communications with the probation
department a specified position with respect to the sanction to be
wnposed on the olient by the court; and

{(x} that the client will recsive, or the prosscution will recommend,
specific benefits concerning the rlient’s place snd for mannsey of

confinerment andfor releass on probation,

in the decision-making process, counsel should;

i

mifnrm the clent of any teniative negotiated agresment reached with
the proseculion, sxplain to the client the full content of the agresmaent,
and explain advaniages, disadvaniages, and potential consequences of
the agresment; and

not abttempt o unduly influence the decision, as the decision o exder a
plea of guilty resis sclely with the client; where counssl ressonably
helioves that acceptance of a plea offer is in the best interest of the
client, counsel should advise the client of the benafits of this course of

ZoTI0n,

Prioy to the entry of the plea, counsel should mest with the client in a

confidential setting that fosters full communication and:

1.

i

make cerbain that the client understands the righis he or she will
waive by sntering the plea and that the client’s decision to waive thoas
righta is knowing, voluntary, and intellipently mada:

make certain that the clisnt fully and completely understands the
condifions and lmits of the ples sgresment and the maxdimum
pumshment, sancions, and other conscguences the ollent will be
exposed 1o by enfering the plea; and

explain to the client the nature of the plea hearing and prepare the

chient for the role he or she will play in the hearing, including

answering questions of the judgs, and providing a statement

concermung the offensa,

Adter entrey of the ples, counsel should;

i

be prepared fo addresa the issue of velesse pending disposition

hearing, Where the client hass been relsased, counsel should he
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prepared to argue and persuade the court that the client's continued
release is warranted and appropriste. Where the client is in custody
prior o the entry of the plea, counsel should, where practicable,

advoecate for the client’s reloass pending dispoaition; and

B

make every effort io revisw and explain the plea proceedings with the

client and o resgpond t0 any client questions and concerns.

Standard 18 Adiudicatory Hesring

{a}

(k)

{e}

Counsel showld develop a theory of the case in advance of the adivdicatory
hearing. Oounssl shall lssue subposngs and obtain court ordsrs for all
necessary evidence in eneure the evidence’s availability at the adjudicatory
heaving, Sulficienily in advance of the hearing, counsel shall subposns all
potential witnesses, Where appropriste, counsel should have the following
matarials available at the time of the contested hearing:

copies of all relevant documents filed in the case;

relevant documenis prepaved by investigators;

outline or draft of opendng statement;

cross-examination plans for all prospective prosscution withesses;
direct examination plans for sll prospective defenss witnesses;

gopiss of defense subpoenas;

prior statermments of all prasecution witneuses;

R S -

prior statements of 2l defonse witnesses;

o

vaports om all experts;

Yoost
i

a st and copies of originale of defense and prosscution exhibits;

11, copies of all relevant statutes or casss: and

12, putline or drafl of closing argument.

Counsel shouldd be [ully informed as to the rules of evidence and the law
relating to all stages of the tvial process and should be familiar with legal and
evidentiary issues that can reasonably be anticipated to arise in the trial,
Counset should decide i3 is beneficial to secure an advance ruling on issues

tikely io arise gt trial {s.g., admissibility of evidense), and where appropriates,
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(e}

{e}

{&

{g}

{i}

{1}

B

{k}

&

counsel should prepare motions and memorands in support of the client’s
posiiion

Throughout the adjudicatory process, counsel should endeavor to eatablish a
praper record for appellate review. As part of this offort, counsel should
vequest, whenever necessary, that all discussions and rulings be mads on the
record.

Coungel should advise the cliend as fo suliable courtroom dress and
domsanor,

Counssl should plan with the client the most convenisnt svstem for
coviferring throughout the contested hearing.

During the adjudicatory hearing, counssl shall raise objections on the resord
to any evidentiary issues; in order {o best pressyve a client's appellate rights,
counsel shall object on ths record and state the grounds for m:mh ohjsction
following the courts dendal of any defense motion,

Counsel shail ensurs thai an official court record is made and preserved of
any prefvial hearings and the adjudicatory hearing.

Counsel shall utilize sxpert services when appropriate and petition the court
for segistance in obhiaining expert services when necessary.

Counsel should anticipaie waaknesses in the prossoution's proof and consider
appropriate motions for judgment of acquitial at all appropriate stages of the
Litigation.

Counge! should consider the strategic sdvantages and disadvantages of
entering o any stipulations.

In preparing for crosg-axamination, counsel should:

i be prepared fo guostion witnesses a3 to the existemce of prior

statements that they may have made or adopted;

&

consider the need to infegrate cross-examination, theory, and thems of

the defenss;

a. avoid asking unnecessary questions that may hurt the defenss case;

4. anticipate evidencs that the prosecufion may csll in its omse-in-chief
and on rebuttal

3. creafe 3 cross-examination plan for all anticipsted witnesses;
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&, ravisw all prior statements and testimony of the witnesses {n arder o
be aware of all inconsistencies or vanances; and
7. review relevant stafutss, regulations, and policies applicable to police

witnesses and congider a prefrial motion or voir dive examination of
prosecution experts to determine qualifications of experts or reliahility

of the anticipated opindon.

Standard 11 Presenting the Clisnt’s Case

{a}

{b}

{e}

{cd}

Counsel shounld develop, in consultstion with the client, an overall defense

stratepy. In deciding on defense strategy, counsel should consider whether

the rlient's interesis ave best served by not pulting on s defense cass and

inatead relyving on the prosecution’s fadlure {0 meet s constitutional burden

of proving each element beyvond a reasonable doubt.

Counsel should discuss with the client all of the considerations relevant to

the client's decigion to teastify, Counsel shouwld also be farviliar with his or her

sthical responsibilities that mavy be spplicsble i the client insists on

testifving untruthfully, Counsel should maintain a record of the advice

provided to the clent and the client's decision eoncerning whether to testify,

Counsel should be aware of the slements of any affirmative defense and know

whether, under the applicable law of the jurisdiction, the clent bears a

burden of persuasion or 8 burden of produstion.

In preparing for presentation of a defense case, counssl should, wheye

approvpriate, do the fllowing:

I. develon s plan for direct examinadion of each potential witness;

2. determine the implications that the order of witnesses may have on
the defense case;

3. determine which facts necessary for the defense case can bs elicited
through the cross-examination of the prosecution’s witnesaes;

4, consider the possible use of characier witnesses;

&, consider the need for sxpert withesses and what evidence must be
submitied to lay the foundation for the sxpert’s testimony;

. review all documentary evidence that must be presented; and
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7. review all fangible evidence that must be presended,

{e} in developing and presenting the defense cagse, counsel should consider the
implicafions i may have for a rebuttal by the prosscutor.

{f) Counsel shouwld prepare all wilnesses for divect and possible cross-
examination, Whers appropriate, counsel should alse advise witnesses of

suitable courtroom dress and demsanor,

{&} Counss! should conduct redivect examination as appropriate.

Counsel shall advize client of the role of the Hearing Master and the procedurs and
purpose of Hling objections to the Hearing Master's findings and recommendations,
Counsel shall review thes Hearing Master’s decision for posaible meritorious grounds
for objection. If the Heaving Master's decision does not contain fndings of facte and
conclusions of law, connssel shall reguest in writing such 8andings of facts and
conciusions of law in accovdance with NES §2B.030{3} Counsel shall ensure that the
transeript of the procseding is timely obtained and objections ave timely 8led in
accordanes with NES 62B.0306{4). Counsel shall draft and 8o objections and
supplemental points and authorifies with specificity and particularity and

participale 1w the oral srgwment i scheduled.

Standeayd 13; Frepavation for the Disgosition Hearing

Preparation for disposition should begin upon appomntinent. Counssl should:

{a} be knowilsdgeable of available dizpositional alternatives bhoth locally and
cubside of the community;

(bt  review, in advance of the dispositional hearing, the recommendations of the
prebation depariment or other court depariment responsible for making
disposibional recommendations to the court;

{e} inform  theilr clent of these recommendations and other available

dispoaitional alternatives: and
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{ct}

be familisy with polential support systems of the olisnd such as school,
family, and community programs and consider whether such supportive

services could be part of & dispositionsl plan.

Standard 14: The Disposition Process

During the disposition process, counsel should:

{a)

{bs}

{ed

{c}

{e}

{

{g

{h}
{t)

correst inncourate information ths! may be detrimental fo the client and
object to information that is not properly befors the court in determining the
disposiiion;

present to the Court all knowsn and ressonably available mutigating and
faverable information, including relevant expert testimony or reports;

develop a plan that seeks o achdeve the least restrictive and hurdensome
disposition alternative and that can reasonably be obiained based on the
facts and circumstances of the offense, the client’s backeground, the applicable
disposition and alternaifives, and other information pertinent $o the
disposition deciaion;

consider fling a memorandum setting forth the defense position with the
court prioy £o the dispositional hearing

mamnbain contact with the client prior to the dispoatiion hearing and inform
the chient of ths steps being taken in preparation for sentencing

obtzin from the clHent andior the clients family relevant infrmation
concerming his or her background and personal history, prior delingueney
record, smplovment hisiory, education, snd medical history and condition
and obtain from the client zources that can corrchorate the infermation
nrovided:

reguest any necessary and appropriste client evaluations, including those for
mental health and substancs abuse;

ensure the clisnt has an opportunity o examine the disposition report;

inform the chient of hs or ber nght to speak at the disposition hearing and

assist the client in preparing the statement, if sny, to deliver to the courd
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{§}

(¥}

B

{ared

irform the client of the sffects that admissions and other statemenis may
have upon an appesl, retriad, or other judicial proceedings;

collact affidavits to support the defense position when appropriats and
prepare witnessses to lestify at the sentencing hearing and reguest the
ppportunity to present tangible and festimnonial evidenes;

prepave to addresss vietim pariicipation either through the victim Lmpact
statement or by divect testimony at the disposition hearing; and

ensure that an official court record is made and pressrved of any disposition

hearing.

Standsrd 16 The Disposition Bepart

Counsel should:

{a}

{ts}

)

{dd)

{u}

(£

becoms familiar with the procadures concerning the preparation, submission,
and verification of the disposition report:

prepare the clHent for the interviaw with the official preparing the daposition
repork;

determine whether a written disposition report will be prepared and
submitied to the court prioy to the disposition hearing; where preparation of
the report is oplional, counsel shonid consider the strategic implications of
requesting rapord;

provide to the official preparing the report relevant information faverabls fo
the client, including, where appropriate, the client's version of the offense;
attend any inferview of the clent by an agency daposition investigator whers
appropriate; review the completed raport prior {o sentenging:

tnke appropriate steps to ensure that erroneous or mdaleading informstion
that may harm the client is deleted From the repord: and

take rsagonable steps to ensure that & corrected copy of the report 1s aent fo
cervections officiale if therve ave any amendments made o the report by the

court,
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Standard 18: Post-IMsposition Responsibilities/ddvosany

Following the digposition hearing, counsel should:

(&)

(&}

{e}

()

{e}

£

{53

{h}

{3

review the disposition order in ensure thai ths zentence is clearly and
acourately recorded and take steps to covrect any errovs and ensure that it
includes language regarding detention credits and plez agreements;

be aware of sex offender registration regquirements and other regquirementa,
both atate and federal, impossd on sex offendera and communicats those
reguirements o the cHend;

be familiar with the procedure for sealing snd expunging records, advise the
client of those prosedures, and utilize those procedures when available;

ba familiar with the procedures {0 reguast a new contested hearving, including
the time period for filing such a mofion, the effect it has upon the time to file
a notics of appeal, snd the grounds that can be raised and adviss the chient of
his or her rights with regard to those procedures;

inform the client of hiz or her rights io representation and to appeal an
adiudication afler a contested hearing, after g conditionad plea or after an
admizsion that was not sntered in 2 knowing, intsligent, and voluniary
manner and document the clisat’s decision regarding appeal;

gnsure that the notice of appeal and request for appointment of counsel is
filed, or that the clant has obtained or the court has appointed, appeliate
counsel in a Hmely manner even if counssl believes that an appeal will not be
suecessful or is notl copnizable;

timely reapond to reguests from appelinte counsel for information zhout or
documents from the cass, when appellate counsel was not trial counsel;
inform the clisnt of any right thet may exisd o be relessed pending
disposition of the appeal;

congidey requesting a stay of execution of the judement to permit the client to
report directly to the placs of conSnement, if a custodial sentence is tmposed;

and
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G}

include in the advice o the client, an sxplanation of the limited naturs of the

relief available on divest sppeal and, whers appropriate, an explanation of

the remedies available to hirn or her in post-adiudication proceedings.

Standard 17: Transfer Procesdings to Adult Court

{a}

(b}

Transfer proceedings require special koowledge and skill due to the severity

of the conseguence of the proceedings. Counsel shsl not undertsks

vepregentation of children in these areas withouwt sufficient experisnes,

inowiedge, and training in these unigue areas. [t is recommended that

eounssl representing children in transfer procesdings have litigated at least ¢

crimingl jury trials or be assisisd by co-counsel with the requisite experience.

Counss| representing juveniles in tranasfer proceedings should:

1.
2.

i:.:.}

:ﬁ!?

be fully knowledgsable of adult eriminal procedures and sentencing;

bhe fully knowledgsable of the legal issuss regarding probable cause
hearings and transfer proceedings;

invesiigate the sccial, peychological, and sducational history of the
chilgd;

retain or eroploy experits including psychologists, social workers, and
mvestigators in order o provide the court with a comprehensive
analysis of the child’s strengths and weaknesses in support of
retention of iuvenile jurisdiction:

be knowlsdgenble of the statutory Sndings the vourt must maks before
ﬁ:mmf&rrﬁﬁg jurisdiction to the coriminal court and any caselaw
affecting the decision;

be preparsd fo present svidence and festimony to prevent tranafer,
including testimony Gom  isachers, counselors, psvehologiats,
community members, probation officers, religious  associates,
staployers, or other persons who cen assist the court in defermindng
that juvenile jurisdiction should be retained;

ensure that all transfer heaving proceedings are recovded;

preserve all issuss fov appesl; and
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investigats possible placements for the client if the case remaing in

pvenite court.
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i 1 FRIDAY, APRIL 2, 2004; 9:00 A.M.
% 2
= 3 THE COURT: Mr. Schieck, Mr. Peterson. This is on Chappell, Page 2,

4i C131341. It's labeled as hearing: defendant’s petition for writ of habeas corpus, but

it's more of a status check. Where are we at?

& MK, SCHIECK: Well, your Honor, with your appointment and you being the

71 Judge thal heard the evidentiary hearing, we've agreed to go ahead and argue the

8} matter today so that your Honor can decide it before you leave because if you leave,

gy

we're going to have a judge that didn't hear the evidentiary hearing and have to try

rotodecide thecase.And Mr-Peterson has been tied up in a trial for three weeks and
11 b pnenTd oy ol b hom om ek bt i ~ |- 1
i Hasin T UCen aDIc 10 Jet s proposed nedanng orier in
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17 ' ' i ' i but

18 || your Honor only wanted to hear from the attorneys concerning those penalty hearing

19 | witnesses and possibly whether those witnesses could have been used during the

| 20 || guilt phase to rebut some of the evidence on the other bad acts and the relationship

21 | between Debra Panos and Mr. Chappell.

27 We've submifted those affidavits. The witnesses included his girl friend

23 || that knew both he and Debra — that would be Shirley Sorrelll, Barbara Jean, who

24 other to him, David Green, Chris Bardow and then his three

[
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1 | best friend om Mr, Michigan, Mr. Merrell_Mr. Deanand Mr. Ford,Mr.,

2t ified that he did co to Michiaan. b his fo vas ondv on aettina sechool records

3 || and looking into that type of information and not in talking to his friends. Mr. Brooks

4 || was quite candid in saving he should have done more. he should hava found these

3 | friends, be should have called them as witnesses. And | think the issue is really

6 || going to come down to your Honor deciding whether or not if Mr. Brooks had done

7 || this it would have made a difference at the penalty hearing, which is realty what any

8 | Ineffective claim comes to is if he had done it the way — we're second guessing him

9| now and saying he should have done it — would the result have been different either

107 at the trial or the penaity hearing. And based on Mr, Brooks’ testimony, | believe he

els that it would have made a difference and that he should have done it. But that

21 tionris ultimately up to your Honor to decide.
1F ‘ Ml:l DETEDC /AR A -l | JA SR 3 T FEFT . . - M
3 1 nOPETEROUN. AN, Judge, 1 essentially agree inat the 1ssue 1s iocused on
14 | wk 0l e B ke T ok ¥ B A =V B Yy - = k2 3 B g 4F
B | oo FHC o W [) [) wrat 8 JiT ] = o a1l ‘
": ’ [ .= = ™ ‘ allisla - Y - Py g - F, =L F_ L S T - =
12 ‘ - wyw w ] = | | ] o [ ] ’ r [ ) . ] wiar
Iﬁ ’ ks af={g= ALV ~1alYiaTt=llaallTaTall= g mf oyl ey bl o mmm T s el e ek b o o I
o ‘ d ] WiAT Tl WA UL IR LN Ol TS OSSN TINaSiT,
Ill +Agdppet,-Copceded that ne hag iled p —Hang oy e s draocina-her-back 4#
]E =1l = =I8I8lIRTANAT [] Ral=loalmi- [T S u NE - = ala - 1 loavimeas
| b . Wy G TN, AL, TR WY
19 | that knife impaled essentially in her chest. In my review of the photographs and o
e Fretigia o aria O

20 || other cases, | have to say that was a — it was a horrific manner of death and it was

21 || coupled with a sexual assault of that same victim. And the aggravator of sexual

22 )I assault was found by the jury as well as during the course of robbery and burglary.

23 It's our position that because the killing was established, these other

24| withesses went o sort of the scope of their relationship and domestic viclence

25 3
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issues. ljust can't see — and I'll submit it to the Court — that you could parade as

el

many withesses in when you've got a defendant who admits he's the killer. Yhen

CLBEIAre-TTad4E Y]

you see those photas and you hear that she was raped by the same killer, bringing

in a witness or fwo or three or four about trying to mitigate their prior dorestic

violence issues is just simply not going to rise to the level of the Strickland standard.

| spoke with Mr. Schieck. | believe he and | are both comfortable

submitting on this brief argument. The issue is relatively focused, and it's the State’s

opinion that we just can't find prejudice here by any perceived failure by defense

oo

i

counsel. ink defense counsel correctly focused on mitigation evidence. When

n-chief in its — in primary

—————

e, and leaving it to the Court to ISSLe

o
-

aNalialiallia]iWT.VIalZ]0 = LI = LA NTITO L)
o - = *

Just one last thing, your Honor, | talked primarily about the

1
13 L= ot

ey y

penalty hearing evidence; however, Mr. Brooks’ strategy at the guilt phase was to

admit that James committed the homicide but to try to get a lesser offense than first

degree murder. That is why those witnesses were so important to show their

relationship at the guilt phase also between Debra and James. And so I'm not

23

conceding that there wasn't ineffectiveness at the guilt also for not calling those

24

same witnesses, I that's going to be your theory of defense, you better put

25
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3 | all would have been extremely relevant, in my opinion, to the jury considering less

4 than first degree murder under the horrendous facts of this case

5 n THE COURT: The Court would note as to this matter that previously when the

6 || Supreme Court had denied rehearing in this matter back an March 17* of 1999 the

y

7| noted that the jury retured a verdict of death after finding two mitigating

§ || circumstances; the murder was committed while under the influence of extreme

9 " mental or emotional disturbance and any other mitigating circumstances did not

0| outweigh four aggravating factors. The murder was committed during the

1'ji commission of a robbery, burglary and sexual assault, and the murder involved

P

rture-or depravity of mind.
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ot supported by

!
| Onrappeat, the Court affirmed Chappell's conviction of sentence of
l
|
|

actors against the

g This Court likewise is goi ath

9 | underving verdict of auilty is anoraorate and thare i= ro inafortive aecletanca oF
J oF Far | x TSR Ty wr I F LT | ] Wi DAl w10 TLAY L]

20 |l counsel as to find that Mr. Chappell is guilty of the crime so charged; however, it is

different as to the issue of penalty.

2 | present evidence. The Supreme Court recently has looked at that, and in that light,

it would be appropriate even though, Mr. Peterson, that some points may be correct

that there was overwhelming evidence. Still the Supreme Court has opined that it's

1 |
|
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th. That was

3 || not done in this case. For that reason, it would be appropriate to order that a new

4| penally hearing be held in this matter. And if counsel wish to — Mr. Schieck, if you

would draft an order to that, run it by Mr. Peterson.

MR. SCHIECK: I'll include findings concerning your ruling on the quilt phase

7 || also and Mr. Peterson will probably want to supplement what | say about that, i

8 THE COURT: And as always, if there's a dispute, each side give me what they

9 [ think is appropriate and the Court will make the determination.

10 {Whereupon, proceedings were coencluded.)
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8781 W. Chaxlesgton Boulevard

Lag Vegas, HY BR103-3003

R Youry Evend No. SS0831-138%
Lellmark Case Ko, PE5i1s834

SR ATTE

Items ol evidencs wers reoeived for asnalysis Sor ths above-
releranced cass oo Dacembsy 1%, 199%. Restriosion fragwent LEnghh
palymorphism  {RFLP! testing was pexformed on the itewms listed
below:

ipg -
TL L, itam 4 Une swabk labelled %...vaginal swadb of DPancs®
TLl #3 Ome gwab labelled .. . bhlood avabbsd from kaifer
. Stain card laballsd #...Pancs, Dabovah?
° Svain card labelled .. .Chappell, Jases®

CHA was axvractsd and DD banding patborng were esbtained frun the
itams 1isted above using the rvestvictbicn enzyme HinfI and Lhe five
ringle-locuy probes M8 (D187, ME3L (DVE21), M543 {(Dazmiil, T3
DTSR and YEH24 {Dags4l.

The DHA banding pabicown cbisined frewm the swab labelled Nloed
swabbed from kanife (ipen TLO #3) contaips nine bands whish mapeh
nine 2f the ten bands contained in bhe DRA beoding paivsrn obtained
from the seadn card labslled Deborah Punos.  Tha inabilivy o
visualise other hands in the A banding patiern obtained from the
awak labslled blood swabbed foum knife may be dus ©o bhe small
ampunt of DNA obtainsd from this itsm.

Tha DNB banding patbttern obtained from the vaginal swab conbalns s
DHA banding pastersn which macches the DRA banding pactarn obtalnsd
fram the stadn card labelled Deborah Panos and a sscond DNA banding
pebtexa. This segond DNA banding patterh matches the DA banding

pattern oblsined from the stain 2ard labelled James Chappell.
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Page Two

Using the five single-locus probes seguentially, the zpproximabe
freguenciss in bhe Caucasian, African Amerizan, and Wesbern
Hispanic populations of the nine bands in the DR nanding pathern
common L0 the stain caryd labelled Deborsh Panos and the swal
labelled blood swabbed from knife are zs follows:

Fragquenzy
Caucasisn 1 in 76 million
Afzinan Amevivcan .1 dm 4.3 hilllon
Wastern Hispanlg Iodn 239 million

Using the five single-locus probese seguentially, the approxinate
frequencies Iin the Caucassian, African Americsn, and Wembaern
Hispanie populations of the DNA banding pattarn obtained frsm bhes

vaginal swab and the atain card labslled James CThappall are as
followgs -

o 2
Caucesian 2 oin 1.0 billion
Rifrican Anmerican 1 in 14 billggn
Western Hispanls Loin 310 pillion
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A Member Board of the American Board of Medical Speciaities

Phone: (866) 999-7501 Fax: (B66) 999-7503

Commentary (4/2/10)

The majority of states in the United States authorize capital punishment, and nearly all
states utilize lethal injection as the means of execution. However, this method of
execution is not always straightforward (1), and, therefore, some states have sought
the assistance of anesthesiologists (2).

This puts anesthesiologists in an untenable position. They can assuredly provide
effective anesthesia, but doing so in order to cause a patient’s death is a violation of
their fundamental duty as physicians to do no harm.

For decades the American Medical Association (AMA) has been opposed to physician
involvement in capital punishment on the grounds that physicians are members of a
profession dedicated to preserving life when there is hope of doing so (3). Effective
February 15, 2010, the American Board of Anesthesiology (ABA) has incorporated the
AMA’s pasition on capital punishment into its professional standing requirements for all
anesthesiologists who are candidates for or diplomates of the ABA (4). Thus,
anesthesiologists may not participate in capital punishment if they wish to be certified
by the ABA. What constitutes participation is clearly defined by the AMA’s policy.

The ABA has not taken this action because of any position regarding the
appropriateness of the death penalty. Anesthesiologists, like all physicians and all
citizens, have different personal opinions about capital punishment. Nonetheless, the
ABA, like the AMA, believes strongly that physicians should not be involved in capital
punishment. The American Society of Anesthesiologists has also supported the AMA’s
position in this regard (5), as have others (6). Patients should never confuse the
practice of anesthesiclogy with the injection of drugs to cause death. Physicians
should not be expected to act in ways that violate the ethics of medical practice, even
if these acts are legal.

In conclusion, the ABA's policy on capital punishment is intended to uphold the highest
standards of medical practice and encourage anesthesiologists and other physicians to
honor their professional obligations to patients and society.

LA @//M

Mark A. Rockoff, MD
Secretary, ABA
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AMA

AMERICAN
MEDICAL
ALBOCIATION

AMA Policy E-2.06 Capital Punishment

An individual’s opinion on capital punishment is the personal moral decision of the individual. A
physician, as a member of a profession dedicated 1o preserving life when there is hope of doing
s0, should not be¢ a participant in a legally authorized execution. Physician participation in
cxecution is defined generally as actions which would fall into onc or more of the tollowing
categories: (1) an action which would directly cause the death of the condemned; (2) an action
which would assist, supervise, or contribute to the ability of another individual to dircctly cause

the death of the condemned; (3) an action which could automatically cause an execution to be
carried out on a condemned prisonet.

Physician participation in an execution includes, but is not limited to, the foltowing actions:
prescribing or administeting tranquilizers and other psychotropic agents and medications that are
part of the cxccution procedure; monitoring vital signs on sitc or remotely (including monitoring
clectrocardiograms); attending or observing an execution as a physician; and rendering of
technical advice regarding execution.

In the case where the method of execution is lethal injection, the following actions by the
physician would also constitutc physician participation in execution: selecting injection sites;
starting intravenous lines as a port for a Icthal injection device: prescribing, preparing,
administering, or supervising injection drugs or their doses or types; inspecting, testing, or
maintaining lethal injection devices; and consulting with or supervising lethal injection
personnel.

The following actions do not constitute physician participation in execution: (1) testifying as 10
medical history and diagnoses or mental state as they relate to competence to stand trial,
testifying as to relevant medical evidence during trial, testifying as to mcdical aspects of
aggravating or mitigating circumstances during the penalty phase of a capital case, or testifying
as to medical diagnoses as they relate to the legal assessment of competence for cxecution: (2)
certifying death, provided that the condemned has been declared dead by another person; (3)
witnessing an cxecution in a totally nonprofessional capacity; (4) witnessing an execution at the
specific voluntary rcquest of the condemned person, provided that the physician observes the
cxecution in a nonprofessional capacity; and (5) relieving the acute suffering of a condemned
person while awaiting execution, including providing tranquilizers at the specific voluntary
request of the condemned person to help relieve pain or anxiety in anticipation of the exccution.

American Medical Association 515 North Stite Street Chuecaga oo, BOGL1L0O
AL 464 SON0 mww g assn g
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Physicians should not determine legal competence to be executed. A physician’s medical opinion
should be merely onc aspect of the information taken into account by a legal deeision maker such
as a Judge or heaning officer. When a condcmned prisoncer has been declared incompetent to be
cxecuted, physicians should not treat the prisoner for the purpose of restoring competence unless
a commutatton order 1s issued before trcatment begins. The task of re-evaluating the prisoner
should be performed by an independent physician examiner. If the incompetent prisoner is
undergoing extreme suffering as a result of psychosis or any other illness, medical intervention
intended to mitigate the level of suffering is ethically permissible. No physician should be
compelled to participate in the proccss of cstablishing a prisoner’s competence or be involved
with treatment of an incompetent, condemned prisoner if such activity is contrary to the

physician’s personal beliefs. Under those circumstances, physicians should be permitted to
transfer care of the prisoner to another physician.

Organ donation by condemned prisoners is permissiblc only if (1) the decision to donate was
made before the prisoner’s conviction, (2) the donated tissue is harvested after the prisoner has
been pronounced dead and the body removed from the death chamber, and (3) physicians do not
provide advice on modifying the method of cxccution for any individual to facilitate donation. ()

Issued July 1980. Updated June 1994 based on the report *Physician Parsticipation in Capital
Punishment,” adopted December 1992, (JAMA. 1993; 270: 365-368); updated June 1996 based
on the report “Physician Participation in Capital Punishment; Evaluations of Prisoner
Competence to be Executed; Treatment to Restore Competence to be Executed,” adopted in June

1995; Updated December 1999; and Updated June 2000 based on the report “Defining Physician
Participation in State Executions,” adopted June 1998.

American Medical Association =15 North State Street Chieaco [inos GUGLO
A2 AR OO0 www Al 1nsn Org
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' ]+l Case No. _C=13 . "ED
| Dept. Wo. :
2 P _ 0cT 191999
3 one CLERK:
| , WAL BRI O,
4 : : v DEPUIY
5
6 IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF  NEVADA
7‘ IN AND FOR TBE COUNTY OF CLARK
8
gl' JAMES M. CHAPPELL .
0" Petitioner,
V. PETITION FOR WRIT
| OF HABEAS CORPUS
E. K. McDANIEL, WARDEN ' (POST-CONVICTION)
2
“ Respondent.
3 . : /

4 u INSTRUCZIONS:

5 " {1 This petition must be legibly handwritten or type-
I written, signed by the petitioner and verified.

6" {2) Additional pages are not permitted except where noted
< | or with respect to the facts which you rely upon to support
vour gmunds for relief. No citation of authorities need be

8 furnicsked. If briefs or arguments are submitted, they should
| be submitted in the form of a separate memorandum.

!
’ (3) If you want an attorney appointed, you must complete
0| the Affidavit in Support of Regquest to Proceed in Forma
| Pauperis. You must have an authorized officer at the prison
] complete the certificate as to the amount of money and

securities on deposit to your credit in any account in the
7 | institution.

3 () You must name as respondent the person by whom you are

confimed or restrained. If you are in a specific institution
4 of the department of prisons, name the warden or head of the
institution. If you are not im a specific institution of the

25 department but within its custody, name the director of the

department of prisons.

5) You must include all grounds or claims for relief

27 which you may have regarding your conviction or sentence,.

8 o -1-
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Failure to raise all grounds in this petition may preclude you
from filing future petitions challenging your conviction and

sentence.

(6) You must allege specific facts supporting the claims
in the petition you file seeking relief from any conviction or
centence. Failure to allege specific facts rather than just
conclusions may cause your petition to be dismissed. If your
petition contains a claim of ineffective assistance of counsel,
that claim will operate to waive the attorney-client privilege
for the proceeding in which you claim your counsel was
ineffective.

(7) 1f your petition challenges the validity of your
conviction or sentence, the original and one copy must be filed
with the clerk of the district court for the county in which
+he conviction occurred. Petitions raising any other claims
must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed
to the respondent, one copy to the attorney general's office,
and one copy to the district attorney of the county in which
you were convicted or to the original prosecutor if you are
challenging your original conviction or sentence. Copies must
conform in all particulars to the original submitted for

filing.

PETITION

1. Name of institution and county in which you are
presently imprisoned or where and how you are presently
restrained of your liberty:

ELY STATE PRISON, WHITE PINE COUNTY, ELY, NEVADA.

2. Name and location of court which entered the judgment

of conviction under attack: Eighth judicial District Court Of

The State Of Nevada, Clark County, Las Vegas, Nevada

3. Date of jﬁdgment of conviction: December 31, 1996

4. Case number: C-131341

5. {a) Length of sentencé: DEATH

(b) If sentence is death, state any date upon which

N/A,

execution is scheduled:
6. Are you presently serving a sentence for a conviction
other than the conviction under attack in this motion:

D=
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Yes No XXXXXX . If "yes," list crime, case number and

2” sentence being served at this time: N/A.

7. Nature of offense involwed in conviction being

| challenged: MURDER (FELONY - NRS 200.010, 200.030); BURGLARY

(FELONY - NRS 205.060); and ROBBERY (FELONY - NRS 200.380).

8. What was your plea? (check one)

(a) Not guilty XXXXXXXX

{b) Guilty

(c) Nolo contendere

i 9. If you entgred a guilty plea to one count of an
indictment or information, and a not guilty plea to¢ another
count of an indictment or information, or if a guilty plea was

negotiated, give details: N/A.

10. If you were found guilty after a plea of not guilty,
I was the finding made by: (check one)

(a) Jury XXXXXXX

(b} Judge without a jury: N/A.

11. Did you testify at the trial? Yes XXXXX No
12. Did you appeal from the judgment of conviction?

i Yes_XXXXX_ No

13. If you did appeal, answer the following:

(a) Name of court: Nevada Supreme Court

(b) Case number or citation: 29884

-3 =

AA06093




i

(c) Result: Denied

(d) Date of Result: December 30, 1998.

(Attach copy of order or decision, if available).

(SEE APPENDIX "A"
14. If you did not appeal, explain briefly why you did

net: N/A.

15. Other than a direct appeal from the judgment of
conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this

judgment in any court, state or federal? Yes _XXXXX No

16. If your answer to No. 15 was "yes,"” give the
following information:

(a) (1) Name of Court: Nevada Supreme Court

(2) Nature of proceeding: Petitdon For Rehearing

(3) Grounds raised: SEE APPENDIX "B"

(4) Did you receive an evidentiary hearing on
your petition, application or motion? Yes No XXXXX

(5) Result: Denied

(6} Date of Result: March 17, 1999,

(7) If known, citations of any written opinion or

date of orders entered pursuant to each result: SEE APPENDIX "C"

L —— — . —— —— o+ o £t A — %
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(b} As to any second petition, application or motion,
give the same information:

(1) Name of Court: United States Supreme Court

{(2) Nature of proceeding: Petition Writ Of Certiorar'i

(3) Grounds raised: SEE APPENDIX "D"

{4) Did you receive an evidentiary hearing on

your petition, application or motion? Yes No XXXXX

(5) Result: Denied

{(6) Date of Result: OO+OJO€Q’ é 8 quC(

(7) If known, citations or any written opinion or

date of orders entered pursuant to each result: N/A.

(c) As to any £hird or subsegquent additional
applications or motions, give the same information as above,
list them on a separate sheet and attach. N/A.

(d}) Did you appeal to the highest state or federal
court having jurisdiction, the result or action taken on any
petition, application or motion? YES.

(1) First petition, application or motion?

Yes XXXXX No

Citation or date of decision: December 30, 1998.

(2) Second petition, application or motion? '

Yes XXXXX No

Citation or date of decision: March 17, 1999,

(3) Third or subsequent petitions, applications .

or motions? Yes XXXXX No

Citation or date of decision:

-5-=
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e. If you did not appeal from the adverse acticn on
any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this
questiom. Your response may be included on paper which is
8 1/2 x 11 inches attached to the petition. Your response may
not exceed five handwritten or typewritten pages in length.)

N/A.

17. Has any ground being raised in this petition been
previously presented to this or any other court by way of
petition for habeas corpus, motion or application or any other
post-conviction proceeding? If so, identify: identify: NO.

a. Which of the grounds is the same: N/A.

b. The proceedings in which these grounds were raised:

N/A.

c. Briefly explain why you are again raising these
grounds. (You must relafe specific facts in response to this
guestion. Your response may be included on paper which 1s
8 1/2 x 11 inches attached to the petition. Your respaonse may

not exceed five handwritten or typewritten pages in length.)
N/A.

i8. If any of the groumds listed in Nos. 23(a}, (b), f(c]
and {@), or listed on any additional pages you have attached,
were mot previously presented in any other court, state or
federal, list briefly what grounds were not so presented, and

give your reasons for not presenting them. (You must relate

-6-
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specific facts in response to this guestion. Your response may
be included on paper which is 8 1/2 by 11 inches attached to
the petition. Your response may not exceed five handwritten or

typewritten pages in length.)
N/A.

19. Are you filing this petition more than 1 year
following the filing of thke judgment of conviction or the
filing of a decision on direct appeal? If so, state briefly
the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on
paper which is 8 1/2 x 11 inches attached to the petition.
Your response may not exceed five handwritten or typewritten

pages in length.) NO,

20. Do you have anykpetition or appeal now pending in any
court, either state or federal, as to the judgment under

attack? Yes No XXXXX .

If yes, state what court and the case number: N/A.

21. Give the name of each attorney who represented you in

the proceeding resulting in your conviction and on direct

appeal: Howard S. Brooks, Michael L. Miller, Morgan D. Harris,

Kedric A, Bassett, Willard N. Ewing.

22. Do you have amy future sentences to serve after you
complete the sentence inposed by the judgment under attack?

Yes No XXXXX, If yes, specify where and

when it is to be served, if you know: N/A.
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23. State concisely every ground on which you claim that
you are being held unlawfully. Summarize briefly the facts
supporting each ground. If necessary you may attach pages
stating additional grounds and facts supporting same.

(a) Ground one:SEE APPENDIX "E"

Supporting FACTS (Tell your story briefly without citing cases

or law): SEE APPENDIX "E"

(b) Ground two:SEE APPENDIX "F"

Supporting FACTS (Tell your story briefly without citing cases

or law): SEE APPENDIX "F"

(c) Greoeund three:SEE APPENDIX "G"

Supporting FACTS (Tell your story briefly without citing cases

or law): SEE APPENDIX "G"

(d} Ground four:SEE APPENDIX "H"

Supporting FACTS (Tell your story briefly without citing cases

or law): SEE APPENDIX "H"

ADDITIONAL GROUNDS:

SEE APPENDICES: "J".: WRgNh. nyin, upyn. nHpe
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WHEREFORE, Petitioner prays that the court grant

petitioner relief to which he may be entitled in this

proceeding.

EXECUTED at ELY STATE PRISON, WHITE PINE COUNTY, ELY,

NEVADA on this 1f7 day of (j%;4fbk765£2, , 1999,

AMES M. CHAPPELL 7
PETITIONER

By:

AMES M, CHAPPELL
In Propria Persona
Inmate No. 52338
ELY STATE PRISON
P. O. BOX 1989
ELY, NEVADA 89301

VERIFICATION

Under penalty of perjury, fhe undersigned declares that he
is the petitioner named in the foregoing petition and knows the
contents thereof; that the pleading is true ofi.lhis own
knowledge, except as to those matters stated on information and

belief, and as to such matter believes them to be true,

AMES M CHAPPELL [/
ETITIONER
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JAMES MOMTELL CHAPPLILL,
Appellant,

VS

THE STATE OF NEWVADA,

Respondsant.,

rr

wpeal from & Jjudzmant of convigtlon pursuanc

rt
(1
fu

jury verdict of one count each of burglazy, ropbery with tha
use of a cdeadly wsaron, and firss-degrs2 murder with thg uss Of

a desadly weapen, and from a sentence of death. Eightn Judizial

Affirmed.
Morgan 0. Harris, Public Delander, Michaesl 1, Milisr, Dazutiy
Public Defzander, Howard 3. rocoks, Deputy Public Dersnzer,

Clark County,
for Rppellant.

rankie Sue Del Papa, Attorney Gensgral, Carson City: Stewart
. Bell, Distrist Artsrney, James Tufteland, Chiel C2oucy

tela
Rttorney, Aabki Silver, Depuily Distrigct ATE

(Ll
il
O
by
b ]
14
s

cndent. -

pE CURIAM:
On the moraning of August 31, 19835, James Mcntall

Chzopell was mistakanly raleassd from nrison 1in Las V2gas

batrery. Uccn his reisases, Chappell went to the B2ali=srinz

Mobile Home Park in Las Vegzs where his ex-girlfrienc, Detoral

Panos, ltived with their thres children. Chappell entsrec
Panos' trailer by climbing through the window. FPanos was noms

alona, and she and Chappell engaged in sexual interzcourse.

- prl- | =
Sometime later that morning, Chappsll repeatedly stabbed Panoes

1

ol
Tt

I'h

- -
-

- Cy s : 1
with a kitchen knife, killing her. Chappell tThen ==

APPENDIX A
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ttatler partk un Panas' <lav an.jQ.:ve T A nearby o noud

complex.
The Srate filed an rnfaormation on Ootober 1L, 0wl
L)
charging Chagpeill with ¢ne <ount af Burglazy, cne gount 2

?
robbery with the use of a deadly w=sapon, and 2he SoLL- oo !
murder with the use cf a deadly weagoen On Wovember &, L7I3,

:
the Srtate filed a notice of iLntent tg s2ek Tnd d&atn Pena Ly !
The notice Listed four agcravating clrcumstanies: 11y Zha
murder was commitced curing the commissien ©Z oI @n &tismet i€

commit any rcobbery; (2) the murder was commitcad during i

commission of or an atTt2mpt Lo COMMLIT any bpurglary and/or noms
imvasion: (3) the muzder was committed during the cemmission
o or an attempt to commit any sexuzl sssaulz; and (a1, tnz

murder involved torture or depravity oI mind.
Prisr to trial, Chapoell oiZfsred to stipulalz2

ne {l) entersd Pancs' trailesr home through 4 window,

-—.—a-
— [

{2)

sngaged in sexual interccurse with Panos, (3) caused Pancs’
death by stakbing her with a kitchean knife, ancd [(4) W3S
jealous of Panos giving and raceiving attenticn frem othar
man. The State accepted the cipulations, and the ¢cass
proceadad to trial cn October 7, 1895,

Chzppell tock the witness siand on nis own Dshall

and testifiad that he considerzrad the rrailer to ke his nome

i

and that he had entesred through the trailer’s window D2Taus
he kad losz his ksy and did not know rhat Pancs was at Fome.
M= testified that Panos grestsd him &5 he enterad tns Trazller
and that they had consensual saxual Intercourse. Cheooell
testified that he laft with Panes to pick up thelr crildren
from day care and discoverad in the car a love lsizss

acddressed to Panos.

L

into rhe trailer whers he stabbed Yer to d=zth. Crhatos--

argued that his actions were the rasult of a jesalous rad

[ ]
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Chappell, enraged, dragged Panos Datr




Th2  jury convigted

Following a penalty heaving, i

death on the murder charg

(o]
fai
a
L
Fy
d
l"
1
JJ
i
{u
'E]

ing circumstanc

h
0]

Chappall  of ail conarazs
2 Jur recurned 3 sencenle oo o
I
e, finding Lwd  mITlZaIing
i

d while Chapp=ll w2z uniar Inz2

aggravating clircumstancas. The discrict cCcourt Senta

Chappell to & minimum ¢ forty-elght

120 months for the burglary: a minimum of saventy-iwo mIAIns

g

and a2 maximur of 180 months Ffor rokbery, plus an sgual

consecunive sanctance for the uss

¢f a3 S=adly weapcn: and o

for tha count of murder in the first dagres with ths uss2
deadly weapon. The district court erdered all counts o
consacutively. Chazrpell timely appealed his cenvictlicon

santencs of c=2ath.

admission of evidence of prior o

agd actTs

Chappell contends that the district cour:s abusad

discrstisn by admitting evidence of prior acts of

without holding a Pstrocslili”

cass-in-chief, LabDorna Jackson

childr

i
o J
w
o s
‘ Fl
1]
a
1]
Y
]
t+
Q
L }
.
1
=
Q0
=}
G
a
p

Ordinarily, 1in ordesr

district court's decisicn to sdmiz evidence of prior bacd &cts,

a Petrocelli hearing must have

Armstrong v. State, 110 Nev. 12

4
i

aa Pegrocelli wv. State,
(1985) .

Jackson ctestified that a

staeals items from a staore and
monay or cdrugs,

3]

hearing. During =the Stata's

testified thnat Chappell

=, on one occasion, he sold

for rchis court to review a

bsern conducted on the record.

22, 1324, B85S P.2d 800, 800-C1

months and & Taximum <

Ly
i1
V1]

m

its

h

{
g ]
r1

Ln
o
1)

WO

It
o
"
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croper  nh=2aring on the record,  auromalld reversd

1) . Howewver, whara the district coulfn fatis L0t

mancdacsd where "(1) the record is sufficient For this Court Ig

detarmine thar the evidence is admissible under the t=2st IIv
admissibility of bad acts evidences ;o0 () wh=ar2 ne ;
resclts would hava be=n the same LI the trisl court nal nit
admitted the evidance." Qualls v. Scate, 11d Hew. ' ,

Sel P.2d Y85, 737 (1998).

The district court in the instant case did net nold
a2 Patrocalli hearing either on or off the rscorc Undzr o2 E
circumstancas, w= conclude that the record s not sufiiziant
far this court teo determine whether the evidani2 was
acdmissible under the test for admissibilicy of prior Dzl 2215
2vidance. In light of the ovsrwhelming ewvidance of guilt oo

it

4

not admittad tha evidence, ths rasults weould have ossn ths |
same . s2 Big Pond v. State, 101 Nev. 1, 3, 692 ®#.2d 12%%,
1289 (1985) {when deciding whnether an error is harmlesss or

prejudicial, the following considerations ars ralevanti

"whethar the issue of innocance or guilt 1s cigss,
quantity and characcer of thg 2rrcr, and the graviiy ¢2

crime charged™); see also Bradley v. State, 102 Hev. 1=,

1093, 864 pP.24 1

2

72, 1274 {19%2). Accordingly, we hold

the distriet courtc's failure te conduct a Petrocelli hearing

befcrs admitting this evidences amountsd to harmless errcro,

does not, tharefare, reguire reversal.

Issues arising out of alleged acaoravating circumsgzsncas

Chappell argues that insufficient evidence €x15is £C
support the jury's finding oi th: four alleged aggravat:

circumstances. The first three aggravating <Circumstalt

depend on whether Chappell killed Panos during the comml

hnis casa, howavar, we conclude that had the disurict cIuss

et 8 - —— e ——
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tavasion, and sexual assaulrt. ¢

-
s
T
-
3

3
55
—
fran

and sexual assault. We furrhar conzludsa that the

i1

dcas not suppert the aggraviting clrcumstancs of <

dzzgravity oI mind.

took Panos' car as an afterthought and, therafore,

and car charzcugh the usz of actual viclence or tha

yiolence. Under MNevzda's criminal law, robbary 1s Cs

from the person <¢f anoths2 L
presence, against his will, by means QE
force or violence or f=szar of injury,
immediate or fuzuzz, to nRis parson or
property . . . . A& taking is by means =
force or fear if force or fzar is used ta:

(a) Obrain or retain possession =1
the property;

{b) Prevent ¢r overcom2 resistance Lo
the taking: or

(cy Faciligate escape.
The cdegrae of force used i3 immaterial
ir is usad to compa2l acguiz2scsncg 1o WD
taking of or escacing with the properity.
A taking consticutes robbary whenesver 1
appears Chat, altnough the takling wa
fully complezed without the knowledge o

ih

i

t

ry U

vIoooF AN atTemps Lo commil :o.;‘:.'. bunciary anaor nims

Chappell contends that the evidence sShows that hs

guilty of rcbbary. The State arguss that a rational trisr of
fFact could find that Chappell tock Panos' social security cazc

tnasa agoravaiors comes down o oa challzang2 ol the sulllliency
Of the evidence supporting eacsh o the "3aoTavating’ JIIsnzzs

On appaal, the standard ol revisw Ior sulilsnen:y ci

!

1

thg evisance i3 “whetnar thne jury, acting rzasonably, Jtula &

have bean convinced of t©ne defencant's guilt  Z2yond a
- - - - - - r - = M -y er o - - =
rzzsonatle doubt.” Ka-alyn +. Scaze, 103 Nev. o7, ~.. 325

. |

°2,2d 375, S5B1I (1832). Whera thera iz sufficiant =videni2 io |

[

!

ths reccrd to support the vardict, it will not bs averzurned |
cn eoppa22l. id e concluds that thers is suificisng eviiencs

-

cannct be
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This cou-t has held that i1n robbery cases 1T .s

irralevant when th= intent to st=al the properly 1S I27mel.

In Normapn v. Sheriff, 62 Mev. #9353, €57, 553 P2.22 241, 42
(1976), this court stated: |
|
{A}lthcugh ths eacts cof wiclence and i
intimidation precaded the actual taking oI
the preperty and may have D2a2n primarily
intendegd fcor angther Qurposse, iz 1is .
enough, to support the chargss 1n tn2 '
indictmeant, that appelliznts, Takinc
advantage of the rterrifying sicuacticn taey
crezted, fled Wwith roha viceim's]
property.
This position was affirmed in Sheriff v. Jelferson, Z: dNev. |
3852, 384, 649 p.2d 1385, 136é-87 (1982), and Paitsrsin v |
1
- = o~ - [ - L e | 1
Sherifi, ©3 Nev., 238, 239, 582 P.2d 1134, 1133 (12371). Sag |
[
|

zlso State v. Myers, €40 P.2d 1245 (XKan. 1952} (holding tnaa:z

———

oy fgrce or thr2zt ¢

T
'J-
v

\fl

iy

where aggravated rcobbery regulirss Lé:

force while armed, it is sufficisnt that dafendant shct viciim

rt

and then returned thrze hours later o tai

s
1}
<
'.-
8]
1
'.J-
£ |
tn
-
iw
l...d
'._l
[1H
it

&s thers was a continuous chain of events and thes prlior force
madz it possible tc¢ taks cthe property without resistance);
Srate v. Mason, 403 So. 2d 7¢1 (La. 1981) (hclding thal accts

of violence need not be for tha gurcose cf taking property and

that it is sufficiant cthat the ztaking of & purcs W&ES

'
{b

accomplished as a result of earlier acts of pushing viciim

onto bed and pulling her clcthes).

1y

ja-

.-l
11
o J
T

Accordingly, we hold <that there is suffic:

|.l
3
[Th]

evidence toc support the conviction of robbery and the findi

of robbery as an aggravating clrcumstance.

h

AA06106




Rurailar
Chappell argues that thes State adducs2c Insutiilient
eviderncze to prove that hs commirted a burglary. We diszzres=s.

MRS 207.040({1} orovides that a parsen 18 guilly oF turIalary

when Re "oy 3y Oor nlgnt, enters any . semitrzi.2r or |
mauss trailar . . . with the intan:t to commit grand OT Z&Tit
larceny, @sszult or battery on any Derson cr any falonv."” A=
trial, zhe Stace introduced evidance that Panos wancad To end

~2r ralazionship with Chappell, that Chagp2ll had threatened
2nd  zhusas  fzmgs  in the past, and that Pane: Cio nos
communizats with Chappell whil2 h2 was in jalil HMorsover,
there was tesstimcny that the trailer appearad ransazcksad, anc

char Fa=os' social security card and car kays wers Ifound in

A FE o i . - : 3 ; N * . o n o
sutiicisns evidanca2 LY SUTTOIT tae convicolon ©L CUrgLiZV &nd

tme finding by the jury of burglary as an aggravator.

(]

S=axual assault

C

-

ik
=

appall argues that the 3tate failed to provs
bevend a raasonable doubt that tha sexual encounter DeTtwasSn
Chappell and Pznos was nonconsansual. We do not agres. The
jury was instructad to find saxual assault ii Chappell engagsd

in sevxual intercourse with Panos "against [her] will" cr nnagdar

conditicns in which Chappell knew oz sheuld have Xnown that

=

Pancs was “mentally and emotionally incapeble of resisiing.

The evidsnee a= trial and duriag the penalty hearing showsd
that Panos an¢ Chappell had an abusive relationsghip, that
panos nad ended her relationship with Chappell, thas Chaopell
was extramely jesalous of Fanos' relacionshipcs with other man,

and that Pancs was involved with anothsr man ax the ©ime cC

the killing. W& conclucde that a rational crisr of fact could

m

nave concluded that either Panos would not have consent2d <
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thac Chappell theratfors committed saxual asszul
Zansequentcly, the ewvidance suppcris  the jury's ILnaLng o
sexual assaulc as an aggravating cirfumstancs. _
|
+
Torture ¢z de2pravity of mind |
Chappell argues that the clrcumstances of Tznos! |
1
“y et i
dezth do not rise to tha level necessary tc establisn tozriure |
i
|
¢7 depravity of mind. We agree. The depravity ¢l =minz |
I
|
sagravator applies in capital cases if “torture, muunilatizsn or

other sarious and depravad gphysical abuse besyond Tha &act ol

iiling its21f" is shown. Robins v. 5tate, 106 MNev. €Ll,

=28 p.2d 533, S70 (1G50); NAS 200.033(8).' In cthe pre

Lo

case, the jury was instructad that the elements of murcer 2V

torturas are thac "(1) the act or acts which caused the ¢
Tus:z inwvolve a high degree of prohebilizy of death, ang

+nhe defendanc must commit such act oI acts with the intsn

cause cruel pain and suffering for the purposs 2f reva:

3 - . . . . + L
persuasion ¢or for any other sadistic purpose. Pancs dizd a3

a result of multiple szab weunds; thus, the first elem

facrts of this case.

The State argues that evidence of rtorture may be

fourd in the following: Pancs was severaly beaten

JNRS 200.033(8) was amencded in 1985 deleting the lang
of “"depraviry of mind." 1595 MNev. Stat., ch. 467, §§ 1-3
1490-91. 1In the present case, the murder was commitcad be
Cctober 1, 1993, thus, the previous varsion of NRS 200.0:
applies. Id.

iThese instructions wars approved by This couzIz
Deutscher v. Sctate, 95 Nev. 669, 677 n.3, 601 p.2d 4407,

n.5 (19%79):; see MRS 20C.030(1)(a) (defining first-de3

murdar by torture as murder "[plerpecratec Dy means cf
taortura”™) .

D

1
i)
-
b

in
1]

}
1

A -
==
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P
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i
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. - L '3 et Carm i
Chappe2ll, thers wer2 numarous brulses and abrasions oo Fi-a

LR

i ; ~ =T DI oS WsE
face, Panos was stabbed in the groin ared and chest. Fanos was
stabbed thirtesn times, and four of the stabs w2Ig o° SusC

. ' -~ 4 :" s ' = =
faroca a2s TOo have panaetratad the spinal Cord in SANSSS n2on.

W2 concluds that tharae is ne evidence that Chaspe.. 2020022
Panos with any incention ocher than to deprive her oL ..o2.

No evidences exists that Chacpell intended te cause Pznos csorvu=l

suffering for the purposes of ravenge, Dersuasion, or cihar
sadistic pleasura. Nor does Chappell's act of statbing Fznos
thirzean times rise to the lavel of torzure. Accordingily, we
hold that the record does not contain sufficient 2V¥.CG8ncs oo

supoort the ajgravating circumstance of depravity oI mind &nc

Torture.

Invalidating an aggravating circumsiancs does nct

automatically reguira this court to vacate a death sa2nI2Dncs

4

and remand for new proceadings befors a jury. 3e2 Witz v

Srate, 112 Nev. 908, %29, %21 p.2d 886, 900 {1998); s=2= 2lso
Canage v. Szats, 109 Mev. B84, g81-83, 859 P.2d 1023, 103335

hara at lz2ast cne o¢ther &aggr

Y
>
[Ne
Lok
St
=

vating clircumsizancs

i

§--

J7

exists, this «court may either reweigh the aggrav

m
ik
i.}
by

el

circumstances against the mitigating evidence or conduct &

; 24
harmlass srror analysis. Witter, 112 Nev. at g2%-130, 921 2.:a

i

at 500, In the present case, the jury designatsd &
mitigating c¢ircomstances (1) that the murder was commicuad
wnile the defendant was under the influence of extrame mantal
or emotional disturbance, and (2) aﬁy other mitigating
clrcumstances. We conclude that the remaining tnras

i ; 1] lzazly
aggravactors, robbery, burglary and sexual assault, ¢ ;

' . . . - 11, =Y
outweigh the mitigating evidence presented Dby Chappez.

= rolael.
thereforzs conclude that Chappell's death sentence was PIe:

- o
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Mandazory review of propriazy of desath penaloy

MRS 177.055(2)° requires this courl £ reviaw evary
ao=32rtn penalt;r sanifence., Pursuant [ the FLEluLocrn
raguirement, and in additicn to the CONTenilions I2:3=2 o3

!
(B}
oy
L

Thappell and addressed &above, w2 hav2 derzrmined tha

aggravating circumstances of robbery, bursciary and saxual

assaulc, found by the jury, are supported DY sufficient
svidence. Maoregover, mara is5 no evidencs in The rfeIgzc

indicating that Chappell's death sentence was imposad under

i
fu
]
ol
O
[ |

rhe influence of passicn, crejudice or any &aroitIary

Lzstly, wa have concludsd that the ceath s=2ateéncsa Chanp=ll
racaivad was nor excessive considering the sa2riousnass ¢l his

g
"
-
H
1]
L
o

d Chaprell as a cerscon.

-

Chappell further contends that: (1) the $taca2's use

from the jury pool was discriminatery:. (2) the disurict court
erred in admittinc hearsay statements; (3) the disurict cours
errs¢ by denying Chappell's moction to strike the notics ci

intsnt to saskX rthe deatn

T3
D
e |
[+1]
e
T

w
™
t
v
[ V3]
r
[41]
T
[1H]
l..J
3

‘O
"
0

0
m
31
=
g

* NRS 177.055(2) provides:

2. Whether or not ths dsfsndant or
his counsel affirmatively walves the
appeal, the ssntencsz must b2 revizwed on
the record by tha supreme couri, which
shall consider, in a single proceeding if
an appeal is taken:

(a) Any error enumerated by way cf
appeal:

() Whether the evidence supports the
finding of an aggravating circumstance oI
circumstances;

(¢) Whether the sentenca of death was
imposed under the influence of passion,
prajudice or any arbitrary factor; and

(d) Whether the sentance of dsath s
sxcessive, considering both the crime and
the defendant.

10
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appealed to the jury for vengeancjldurinq the penalzy ghase;
(S) cumulative error deniad Chappell a fair hearing: and (0]
viczim impact testimony deniad  Chappell a fair pgpenaloty

ng. We have reviewad sach of these issues and <inl.uze

zhat they lack merit.

CONCLUSION

ccnvicticn for robbery, burzglary and first-degree murder and
rhe santence of death.®
1]
. J.
Shearing
\:.fw ¥ J
Rosa o
. J.
Young
SThe Honorable Charlas E. Springer, Chiel Justice,

voluntarily recused himself from participation in the declslion
of this appeal.

- . . ' : el 1]

'The Honorable A, @William Maupin, Justice, voluntari-y
recused himself from participation in the decis:on 02 thils
appeal.

11
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APPENDIX

IIB"

PETITION QUESTION 16. (a),

(3) Grounds raised:
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NEVADA SUPREME COURT

PETITION FOR REHEARING

Grounds raised:

MISAPPREHENSION OR OVERSIGHT: THE SUPREME COURT OPINION DID
NOT ADDRESS OR CONSIDER THE ATTACK ON CHAPPELL'S CHARACTER
WHICH DENIED CHAPPELL A FAIR TRIAL IN VIOLATION OF STATE AND
FEDERAL CONSTITUTIONAL GUARANTEES.

MISAPPREHENSION OR OVERSIGHT: THE SUPREME COURT'S OPINION
NEVER ACKNOWLEDGES THE STATE ATTACKED CHAPPELL'S CHARACTER
PRIOR TO HIS DECIDING WHETHER TO TESTIFY.

MISAPPREHENSION OR OVERSIGHT: THE SUPREME COURT'S OPINION
NEVER ACKNOWLEDGES THAT WHEN CHAPPELL DID TESTIFY, THE STATE
USED CROSS EXAMINATION TO EXPAND THE CHARACTER ATTACK.
MISAPPREHENSION OR OVERSIGHT: THE SUPREME COURT'S OPINION
NEVER DISCUSSES THE TRIAL COURT'S ABUSE OF DISCRETION IN
ALLOWING FVIDENCE OF PRIOR DOMESTIC BATTERIES WHEN THOSE
PRIOR BATTERIES WERE NOT RELEVANT,

MISAPPREHENSION OR OVERSIGHT: THE SUPREME COURT'S OPINION
NEVER ACKNOWLEDGES THE LANGUAGE FROM A JUST RELEASE OPINION
THAT PRIOR EVIDENCE OF PHYSICAL ABUSE IS HIGHLY PREJUDICIAL
TO A DEFENDANT CHARGED WITH MURDER.

MISAPPREHENSION OR OVERSIGHT: THE SUPREME COURT'S OPINION
FAILS TO DISCUSS OR ACKNOWLEDGE THE SUBSTANTIAL CASE LAW
REQUIRING RECOGNITION OF CUMULATIVE ERROR.

MISAPPREHENSION OR OVERSIGHT: THE SUPREME COURT'S OPINION

NEVER ACKNOWLEDGES THAT THIS CASE WAS ABOUT DEGREES OF

1
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LIABILITY, NOT GUILT.

8. MISAPPREHENSION OR OVERSIGHT: THE SUPREME CQURT'S OPINION
IGNORES THE STATE'S WILLFUL REMOVAL OF BLACK JURORS,
RESULTING IN AN ALL WHITE JURY IN A CASE WHERE A BLACK MAN
KILLED A WHITE WOMAN,

9. DID THE SUPREME COURT OVERLOOK OR MISAPPREHENEMD.THE
FUNDAMENTAL PRINCIPLE THAT A DECISION TO KILL A CONVICTED
MURDERER IS5 NEVER MANDATORY, EVEN WHEN AGGRAVATING
CIRCUMSTANCES OUTWEIGH MITIGATING CIRCUMSTANCES?

10.THE SUPREME COURT'S FAILURE TO CONSIDER THE MATTERS PRESENTED
BY THE APPELLANT IN THIS APPEAL DENIED THE APPELLANT HIS
FEDERAL AND STATE CONSTITUTIONAL RIGHTS TCO MEANINGFUL

APPELLATE REVIEW,

/17
i
/17
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APPENDIX "C"

SUPREME COURT OF NEVADA
ORDER DENYING REHEARING
DATED MARCH 17, 1999
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IN THE SUPREME COURT ,THE STATE OF NEVADA

JAMES MONTELL CHAPPELL, No, 29884
Appellant,

iR P
vs. SR

THE STATE OfF NEVADA,

R .
ESPDndent SAACTTE L By
CLlhe Co N oy

CYS%SL -
5% I e

ORDER DENYING REHEARING

This is a petition for rehearing of Chappell v. State,
114 Nev. _,  P.2d __ (Adv. Op. No. 148, December 30, 1998).
Appellant James Montell Chappell was convicted, pursuant to a
jury verdict, of one count each of first degree murder with the
use of a deadly weapon, robbery with the use of a deadly weapon,
and burglary for the murder of his ex-girlfriend, Deborah Panos,
by multiple stab wounds, The jury returned a verdict of death
after finding that two mitigating circumstances {the murder was
committed while wunder the influence of extreme mental or
emotional disturbance and any other mitigating circumstances)
did not outweigh four aggravating factors (the murder was
committed during the commission of a recbbery, burglary, and
sexual assault, and the murder invelved torture or depravity of
mind). On appeal, this court affirmed Chappell's convicticn and
sentence of death, but concluded that the torture aggravating
factor was not supported by sufficient evidence. After
reweighing the remaining aggravating factors against the
mitigating circumstances, this court concluded that the death
sentence was not improper. Subseguently, Chappell filed the
instant petition for rehearing, and the state filed an
opposition.

When petitioning for rehearing, a petitioner may not
reargue a point already raised, nor raise a point for the first
time. NRAP 40{c} (1}). This court may consider rehearing when
the court has overlooked or misapprehended a material fact or

material gquestion of law or when the court has overlooked,

APPENDIX B
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1

’misapplied, or failed to consid.any legal authority directly
controlling a dispositive issue. NRAP 40(c) (2).

Chappell correctly indicates that this court did not
address two issues in the opinion: whether the district court
erroneously admitted evidence of Chappell's prior acts of
domestic violence upon Panos, and whether the district court
erroneously admitted evidence that Chappell was unemployed.
Although these issues were not specifically discussed in the
opinion, prior to filing the opinion we had carefully and fully
reviewed these issues and determined that they did not require
reversal.

The remaining contentions Chappell raises 1in this
petition are either rearguments in violation of NRAP 40(c) {l) or
do not warrant rehearing under the standards enuma2rated in NRAP
40(c) (2). Accordingly, we deny rehearing.

It is so ORDERED.!

\ LDt ;o C.J
Rose
. J.
Young
' J.
Shearing

cc: Hon. Mark W. Gibbons, District Judge
Hon. Frankie Sue Del Papa, Attorney General
Hon. Stewart L. Bell, District Attorney
Morgan D. Harris, Public Defender
Shirley Parraguirre, Clerk

'This petition challenges an opinion that was issued prior
to the expansion of the court from five to seven Jjustices on
January 4, 1999, Only those justices remaining on the court who
previously heard this matter participated in this decision. The
Honorable A. William Maupin, Justice, voluntarily recused
himself from the decision of this matter.
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APPENDIX

IIDII‘

PETITION QUESTION 16, (b),

(3) Grounds raised:
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UNITED STATES SUPREME COURT
PETITION FOR WRIT OF CERTIORARI

TO THE NEVADA SUPREME COURT

lq

Grounds raised:

THE STATE DISCRIMINATED AGAINST PETITIONER BY

USING PEREMPTORY CHALLENGES TO SELECTIVELY

EXCLUDE THE ONLY TWO BLACK PERSONS QUALIFIED

FOR THE JURY POOL.
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PETITION QUESTION 23.

APPENDIX "E"

(a)

Ground One

- Supporting Facts
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(a) Ground One:

All issues raised on direct appeal, because petitioner

was prevented from successfully pursuing them due to erroneous

court rulings.

Supporting Facts:

See, Lozada v. State, 110 Nev, 349, B71 P.2d 944 (19924)

(erroneous court rulings constitute impediment external to

the defense which justifies re-litigation of same issues in

subseguent court proceedings).

/77
/77
/17
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PETITION QUESTION 23.

APPENDIX "F"

(b) Ground Two - Supporting Facts
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(b) Ground Two:

All issues raised in the petition for certiorari to the

United States Supreme Court.

/77
77/
/1

Supporting Facts:

No supporting facts available.
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PETITION QUESTION 23.

APPENDIX "G"

(c) Ground Three - Supporting Facts
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(c} Ground Three:

Any and all cognizable issues not raised on direct appeal

but which become known to effective post-conviction counsel
after both a comprehensive investigation of the facts
surrounding this case and thorough and exhaustive search

of the record.

Supporting Facts:

No supporting facts available.

/17
/17
/17
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PETITION QUESTION 23,

APPENDIX "H"

(d)

Ground Four - Supporting Facts
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(d) Ground Four:

Any and all cognizable issues not contained in the reco
that shall become known to effective post-conviction counsel
after a comprehensive investigation of the facts surrounding
this case.

Supporting Facts:

No supporting facts available.
/17
Iy
/1

rd
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PETITION QUESTION 23.

APPENDIX "I"

(e} Ground Five - Supporting Facts
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(e) Ground Five:

Petitioner's sentence of death; imposed for the crime
of Murder (Felony - NRS 200.010, 200.030); is unlawful and
unconstitutional because the Nevada Death Penalty Scheme,
as it stands, is unlawful and unconstitutional because it
is applied by prosecutor's discriminately based on the gender

of the defendant.

Supporting Facts:

The petitioner was sentenced to death for the crime of
murder. The petitioner is male. It is alleged and believed
throughout the criminal cummunity in the state of Nevada that
if you are female you can get away with murder because
prosecutor's are unable and/or reluctant to seek the death
penalty against a female,

Currently in the state of Nevada Department Of Prisons
there is only (1) one female person sentenced to death, and
over (80) eighty male persons sentenced to death. This is
believed and alleged to be because prosecutor's in the state
of Nevada more vigorously seek and prosecute male persons to
death.

It is further alleged had the defendant been female [hel
would have been offered an acceptable and/or favorable plea
bargaan.

Iy
/1/
Iy
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PETITION QUESTION 23.

APPENDIX "J°"

(f) Ground S$Six - Supporting Facts
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(f) Ground Six:

Petitioner's conviction and sentenced imposed for the
crime (s) of Burglary; Raobbery; and Murder is unlawful and
uncenstitutional because [he] was not indicteéd be a Grand Jury
for the crime (s) of Burglary; Robbery; and Murder as provided
by the Fifth and Fourteenth Amendments to the United States
Constitution.

Supperting Facts:

The petitioner, James M., Chappell, was charged,
convicted and sentenced for the crime {(s) of Burglary: Robbery;
and Murder without first being indicted by a Grand Jury as!i
provided by the Fifth and Fourteenth Amendments to the United

States Constitution.

CONSTITUTION OF THE UNITED STATES
AMENDMENT V. provides:

No person shall be held to answer for a capital, or
octherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when
in actual service in time of War or public danger;
nor shall any person be subject for the same offence
to be twice put in jeopardy of life or limb; nor shall
be compelled in any criminal case to be a witness
againat himself, nor be deprived of life, libertyv,
or property, without due process of law; nor shall
private property be taken for public use, without
just compensation.

The petitioner is a citizen of the United States, and
as such is protected by the Fourteenth Amendment to the United

States Constitution. All persons born or naturalized in the

AAO6131




L 00 = O v o W b

S R BRRERBGLE 55 & 8 & KB B 3

United States are subject and protected by the Constitution
of the United States. No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens
of the United States; nor shall any state deprive any person
of life, liberty, or property, without first due process of
law.

The petitioner is sentenced to death and was not first
indicted by a Grand Jury. The petitioner did not waive [his]
right to be indicted by a Grand Jury. By the state of Nevada
not first obtaining a indictment from a Grand Jury raises a
constitutional claim that the petitioner believes that [he]

is entitled to redress for.

vy
i
/17
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{g) Ground Seven:

Petitioner's conviction and sentence imposed for the
crime (s) of Burglary; Robbery; and Murder is unlawfiul and
unconstitutional because the court erred in giving jury

instructions t¢ the jury.

Supporting Facts:

See court transcripts for court instructions to jury.

/17
/17
/17
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PETITION QUESTION 23. (h) Ground Eight - Supporting Facts
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(h) Ground Eight:

Petitioner's conviction and sentence imposed for the
crime (s) of Burglary; Robbery; and Murder is unlawful and
unconstitutional because and/or due to jury misconduct.

Supporting Facts:

Jury foreperson Wendy Lee Hill #474 was a 911 operator
for the Las Vegas Metropolitan Police Department. The victim
Deborah Panos was also a 911 operator for the Tucson Police
Department. This was told to the jury before they were selected
and it is alleged that this in of itself prejudice the jury
and/or jury foreperson Wendy Lee Hill #474 directly agaip&ts:
the defense.

Jury foreperson Wendy Lee Hill #474 stated in [her] voir
dire questions from both the state and defense that she did
not think have police personal testify would make her pregjudice

toward the defense. Nor would such witnesses cause her to

and/or adversely affect her judgment.

Jury foreperson Wendy Lee Hill #474 stated in the Las Vegas
Review Journal on the last day of penalty phase that she
could not think of anything but death after reviewing
photograph shown jury during trial and penalty phase. It 1is
further alleged that said photographs of victim prejudice jury
against defense.

By jury foreperson Wendy Lee Hill #4474 giving a interview
to the Las Vegas Review Journal (see attached) shows in and/or
by [her] statements that she was prejudice against defense.
Furthermore, Wendy Lee Hill stated directly, "There was nc way

1
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PETITIONER QUESTION 23.

APPENDIX "K"

(g) Ground Seven - Supporting Facts
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we could give him anything less than what he got."
That statement to the Las Vegas Review Journal in and
of itself shows that Ms. Lee's mind was made up about the

defendant without considering metigating facts.

11/
/17
/17
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Las Vegas Review-Joumal

Deputy Public Detender Howard Brooks, feft, talks with
James Chappell after jurors Thursday sentenced Chappell

. R T oL
T ot

Clint Karlsen/Review-Joumal

to death for fatally stabbing the mother ol his three chil-
dren. He was convicted of first-degree murder last week.

Las Vegan sentenced to death

0O James Chappell, 26,
admitted killing the mother
of his children, and jurors
say he has to be executed.

By Carrl Geer
Heviaw-fouinal

A Las Vegas man was sentenced to
death Thuraday for fatally stabbing
the mother of his three children last
year after entering her residence
through a window.

“There was no way we could give
him anything less than what he got,”
Jury forewoman Wendy Hill said.

Jurors convicted James Chappell,
26, last week of first-degree murder
with a deadly weapon, mgrbery with a
deadly weapon and burglary in con-
nection with the Auwg. 31, 1995,

slaying.

Chappell testified during his trial
and said he killed 26-year-old Debo-
rah Panos after he found a love letter
she had received from another man.

He sat with his head slightly bowed
Thursday” as District Judge Bill
Maupin announced the jury's
decision.

Prosecutors alieged the following
aggravating circumstances as their
basis for seeking the death penalty
against Chappell: The murder oe-
curred during the commission of a
robbery; the murder occurred during
the commisaion of a burglary; the
murder occurred during the commis-
sion of a sexual assault; the murder
involved torture or depravity of mind.

Jurors found that prosecutors
proved all four aggravating factors,
Although Chappell never faced a for-
mal sexuar assault charge,

gerosecut.ora claimed he raped Panos
fore killing her.

DNA tests showed semen in the
vietim's body matched Chappell, The
defendant ¢laimed he and Panos had
consensual sex before he discovered
the letter,

The seven-man, five-woman jury
deliberated about seven hours
Wednesday and Thursday before de-
ciding on Chappell's sentence. Hill
said the panel spent most of that time
determining which aggravating and
mitigating circumstances existed in
the case.

In order to impose a death sen-
tence, jurors must find that aggravat-
ing factors outweigh any mitigating
factors.

Hill, a 911 operator, said most of
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