
1 

IN THE SUPREME COURT OF THE STATE OF NEVADA 
* * * * * * * * * * 

JAMES MONTELL CHAPPELL,

Appellant, 

v. 

WILLIAM GITTERE, et al., 

Respondents. 

No. 77002 

District Court Case No. 

(Death Penalty Case)  

APPELLANT’S APPENDIX 
Volume 29 of 31 

Appeal From 
Eighth Judicial District Court, Clark County 
The Honorable Valerie Adair, District Judge 

RENE L. VALLADARES 
Federal Public Defender 
BRAD D. LEVENSON 
Assistant Federal Public Defender 
Nevada Bar No. 13804 
Brad_Levenson@fd.org 
SCOTT WISNIEWSKI 
Assistant Federal Public Defender 
Nevada Bar No. 144415 
Scott_Wisniewski@fd.org  
ELLESSE HENDERSON 
Nevada Bar No. 14674C 
Ellesse_Henderson@fd.org 
411 E. Bonneville, Suite 250 
Las Vegas, Nevada 89101 
(702) 388-6577
Attorneys for Appellant

Electronically Filed
May 02 2019 09:13 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 77002   Document 2019-19289



2 
 

INDEX 
   

VOLUME   DOCUMENT     PAGE 
3  Exhibits in Support of Petition for Writ of Habeas Corpus 

(Post Conviction)(List), Chappell v. Filson, District Court, 
Clark County, Nevada Case No. C131341  
(November 16, 2016)  .................................................... 562-632 

  EXHIBITS 
3  1.  Judgement of Conviction, State v. Chappell, Eighth  

Judicial District Court Case No. 95-C13141,  
December 31, 1996 ........................................................ 633-636 

3  2.  Opinion, Chappell v. State, Nevada Supreme Court 
Case No. 29884, December 30, 1998  ........................... 637-648 

3  4.  Findings of Fact, Conclusions of Law and Order, 
Chappell v. State, Eighth Judicial District Court Case No. 
95-C13141, June 3, 2004  .............................................. 649-653 

3  5.  Order of Affirmance, Chappell v. State, Nevada 
Supreme Court Case No. 43493, April 7, 2006  ........... 654-668 

3  6.  Judgement of Conviction, State v. Chappell, Eighth 
Judicial District Court Case No. 95-C13141, 
May 10, 2007  ................................................................ 669-671 

3  7.  Order of Affirmance, Chappell v. State, Nevada 
Supreme Court Case No. 49478, October 20, 2009  .... 672-704 

3  8.  Order Denying Rehearing and Amended Order, 
Chappell v. State, Nevada Supreme Court Case No. 49478, 
December 16, 2009  ....................................................... 705-709 

3  9.  Findings of Fact, Conclusions of Law and Order, State 
v. Chappell, Eighth Judicial District Court Case No. 95-
C131341, November 16, 2012 ....................................... 710-721 

3  10.  Order of Affirmance, Chappell v. State, Nevada 
Supreme Court Case No. 61967, June 18, 2015 .......... 722-738 



VOLUME   DOCUMENT     PAGE 
 

3 
 

3  11.  Order Denying Rehearing, Chappell v. State, Nevada 
Supreme Court Case No. 61967, October 22, 2015 ..... 739-742 

3-4  12.  Juror Questionnaire, Olga C. Bourne (Badge #427), 
State v. Chappell, Eighth Judicial District Court, Case No. 
95-C131341, October 2, 1996 ........................................ 743-751 

4  13.  Juror Questionnaire, Adriane D. Marshall (Badge 
#493), State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 2, 1996 ........................ 752-760 

4  14.  Juror Questionnaire, Jim Blake Tripp (Badge #412), 
State v. Chappell, Eighth Judicial District Court, Case No. 
95-C131341, October 2, 1996 ........................................ 761-769 

4  15.  Juror Questionnaire, Kellyanne Bentley Taylor (Badge 
#421), State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 2, 1996 ........................ 770-778 

4  16.  Juror Questionnaire, Kenneth R. Fitzgerald (Badge 
#473), State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 2, 1996 ........................ 779-788 

4  17.  Motion to Admit Evidence of Other Crimes, Wrongs or 
Bad Acts, State v. Chappell, Eighth Judicial District Court, 
May 9, 1996 ................................................................... 789-799 

4  18.  Supplemental Motion to Admit Evidence of Other 
Crimes, Wrongs or Bad Acts, State v. Chappell, Eighth 
Judicial District Court, August 29, 1996  .................... 800-803 

4  19.  Defendant’s Opposition to State’s Motion to Admit 
Evidence of Other Crimes, Wrongs or Bad Acts, State v. 
Chappell, Eighth Judicial District Court,  
September 10, 1996 ....................................................... 804-814 

4  20.  Defendant’s Offer to Stipulate to Certain Facts, State 
v. Chappell, Eighth Judicial District Court,  
September 10, 1996  ...................................................... 815-818 

4  21.  Stipulation to Certain Facts, State v. Chappell, Eighth 
Judicial District Court, September 10, 1996  .............. 819-822 



VOLUME   DOCUMENT     PAGE 
 

4 
 

4  22.  Defendant’s Motion to Compel Petrocelli Hearing 
Regarding Allegations of Prior Bad Acts, State v. Chappell,  
District Court, Clark County, Nevada  
(September 10, 1996)  ................................................... 823-829 

4  23. Defendant’s Motion in Limine Regarding Events 
Related to Defendant’s Arrest for Shoplifting on September 
1, 1995, State v. Chappell, Eighth Judicial District Court, 
October 4, 1996  ............................................................. 830-836 

4  24.  Information, State v. Chappell, Eighth Judicial District 
Court, October 11, 1995  ............................................... 837-843 

4  25.  Notice of Intent to Seek the Death Penalty, State v. 
Chappell, Eighth Judicial District Court,  
November 8, 1995 .......................................................... 844-847 

4  26.  Defendant’s Motion to Strike State’s Notice of Intent to 
Seek Death Penalty, Because the Procedure in this Case is 
Unconstitutional, State v. Chappell, Eighth Judicial District 
Court, July 23, 1996 ...................................................... 848-862 

4  27.  Criminal Court Minutes, State v. Chappell, Eighth 
Judicial District Court, September 30, 1996 ............... 863-865 

4  28.  Affidavits in Support of Petition for Writ of Habeas 
Corpus (Post-Conviction), State v. Chappell, Eighth Judicial 
District Court, March 7, 2003 ....................................... 866-877 

4  29.  Affidavits in Support of Petition for Writ of Habeas 
Corpus (Post-Conviction), Eighth Judicial District Court, 
March 10, 2003 .............................................................. 878-888 

4  30.  Verdict, October 24, 1996; Special Verdicts,  
October 24, 1996 ............................................................ 889-894 

4  36.  Jury List, March 13, 2007 ................................... 895-896 
4  37.  Pre-Sentence Investigation Report, 1995 ........... 897-903 
4  38. Pre-Sentence Investigation Report,  

December 5, 1996 .......................................................... 904-912 
4  39.  Special Verdicts, March 21, 2007 ........................ 913-918 



VOLUME   DOCUMENT     PAGE 
 

5 
 

4  40.  Instructions to the Jury, March 21, 2007 ........... 919-942 
4  41.  Verdict Forms Counts I, II, III,  

October 16, 1996 ............................................................ 943-946 
4  42.  Motion to Strike Sexual Assault Aggravator of the 

State’s Notice of Intent to Seek the Death Penalty or in the 
Alternative, Motion in Limine to Allow Defendant to 
Introduce Evidence in Defense of Sexual Assault,  
September 20, 2006 ....................................................... 947-963 

4-5  43.  Supplemental Brief in Support of Defendant’s Writ of 
Habeas Corpus, February 15, 2012 ............................ 964-1046 

5  44.  Motion for Authorization to Obtain an Investigator and 
for Payment of Fees Incurred Herein,  
February 15, 2012 ..................................................... 1047-1053 

5  45.  Recorder’s Transcript re: Evidentiary Hearing 
Argument held on October 19, 2012,  
October 29, 2012 ........................................................ 1054-1066 

5  46.  Supplemental Petition for Writ of Habeas Corpus 
(Post-Conviction), April 30, 2002 .............................. 1067-1131 

5  47.  Instructions to the Jury, October 16, 1996 ..... 1132-1178 
5  48.  State of Nevada v. Richard Edward Powell, Case No. 

C148936, Eighth Judicial District Court, Verdict Forms, 
November 15, 2000 .................................................... 1179-1199 

5  49.  State of Nevada v. Jeremy Strohmeyer, Case No. 97-C-
144577, Eighth Judicial District Court Minutes,  
September 8, 1998 ..................................................... 1200-1202 

5  50.  State of Nevada v. Fernando Padron Rodriguez, Case 
No. C130763 Eighth Judicial District Court, Verdict Forms, 
November 1, 1995 ...................................................... 1203-1205 

5  51. State v. Jonathan Cornelius Daniels, Case No. 
C126201, Eighth Judicial District Court, Verdict Forms,  
May 7, 1996  .............................................................. 1206-1216 



VOLUME   DOCUMENT     PAGE 
 

6 
 

5  52. Declaration of Benjamin Dean, April 7, 2016 
 .................................................................................... 1217-1224 

5  53. Declaration of Carla Chappell, April 23, 2016 
 .................................................................................... 1225-1237 

5  54. Declaration of Charles Dean, April 19, 2016 
 .................................................................................... 1238-1245 

5  55.  Declaration of Ernestine ‘Sue’ Harvey, July 2, 2016 
 .................................................................................... 1246-1248 

5-6  56. Declaration of Fred Dean, June 11, 2016 ....... 1249-1255 
6  57. Declaration of Georgette Sneed, May 14, 2016 

 .................................................................................... 1256-1260 
6  58. Declaration of Harold Kuder, April 17, 2016 

 .................................................................................... 1261-1265 
6  59. Declaration of James Ford, May 19, 2016 ...... 1266-1286 
6  60. Declaration of James Wells, January 22, 2016 

 .................................................................................... 1287-1290 
6  61. Declaration of Joetta Ford, May 18, 2016 ...... 1291-1297 
6  62. Criminal Court Minutes, State v. Chappell, Eighth 

Judicial District Court, Case No. 95-C131341,  
October 18, 1995 ........................................................ 1298-1299 

6  63. Declaration of Michael Chappell, May 14, 2016 
 .................................................................................... 1300-1304 

6  64. Declaration of Myra Chappell-King, April 20, 2016 
 .................................................................................... 1305-1319 

6  65. Declaration of Phillip Underwood, April 17, 2016 
 .................................................................................... 1320-1326 

6  66. Declaration of Rodney Axam, April 18, 2016 
 .................................................................................... 1327-1329 

6  67. Declaration of Rose Wells-Canon, April 16, 2016 
 .................................................................................... 1330-1334 



VOLUME   DOCUMENT     PAGE 
 

7 
 

6  68. Declaration of Sharon Axam, April 18, 2016 
 .................................................................................... 1335-1341 

6  69. Declaration of Sheron Barkley, April 16, 2016 
 .................................................................................... 1342-1346 

6  70. Declaration of Terrance Wallace, May 17, 2016 
 .................................................................................... 1347-1354 

6  71. Declaration of William Earl Bonds, May 13, 2016 
 .................................................................................... 1355-1360 

6  72. Declaration of William Roger Moore, April 17, 2016 
 .................................................................................... 1361-1367 

6  73. Declaration of Willie Richard Chappell, Jr.,  
May 16, 2016 ............................................................. 1368-1382 

6  74. Declaration of Willia Richard Chappell, Sr.,  
April 16, 2016 ............................................................ 1383-1388 

6  75. State’s Exhibit No. 25, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1389-1391 

6  76. State’s Exhibit No. 37, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1392-1394 

6  77. State’s Exhibit No. 38, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1395-1397 

6  78. State’s Exhibit No. 39, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1398-1400 

6  79. State’s Exhibit No. 40, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1401-1403 

6  80. State’s Exhibit No. 41, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1404-1406 



VOLUME   DOCUMENT     PAGE 
 

8 
 

6  81. State’s Exhibit No. 42, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1407-1409 

6  82. State’s Exhibit No. 43, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1410-1412 

6  83. State’s Exhibit No. 1, Photo of Front Window at Crime 
Scene, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1413-1415 

6  84. State’s Exhibit No. 45, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1416-1418 

6  85. Declaration of Dr. Lewis Etcoff, July 11, 2016 
 .................................................................................... 1419-1423 

6  86. State’s Exhibit No. 47, Autopsy Photo of Deborah 
Panos, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, October 10, 1996 .................. 1424-1426 

6  87. Neuropsychological Report, Dr. Paul D. Connor,  
July 15, 2016 ............................................................. 1427-1464 

6-7  88. Functional and Behavioral Assessment Report, Dr. 
Natalie Novick-Brown, August 3, 2016 .................... 1465-1514 

7  89. Medical Expert Report, Dr. Julian Davies,  
August 5, 2016 ........................................................... 1515-1549 

7  90. Report of Neuropharmacology Opinion, Dr. Jonathan 
Lipman, August 12, 2016 .......................................... 1550-1582 

7  91. Juror Selection List, State v. Chappell, Eighth Judicial 
District Court, Case no. 95-C131341,  
March 13, 2007 .......................................................... 1583-1584 

7  92. Juror Selection List, State v. Chappell, Eighth Judicial 
District Court, Case No. 95-C131341,  
October 7, 1996 .......................................................... 1585-1586 



VOLUME   DOCUMENT     PAGE 
 

9 
 

7  93. Declaration of Wilfred Gloster, Jr., July 25, 2016 
 .................................................................................... 1587-1589 

7  94. Declaration of David M. Schieck, August 2, 2016 
 .................................................................................... 1590-1592 

7  95. Client Interview Statement, September 8, 1995 
 .................................................................................... 1593-1594 

7  96. Reporter’s Transcript of Oral Argument, Chappell v. 
State, Supreme Court of Nevada, Case No. 29884,  
November 12, 1997 p.m.  .......................................... 1595-1636 

7  97. Motion for Authorization to Obtain a Sexual Assault 
Expert and for Payment of Fees Incurred Herein, State v. 
Chappell, Eighth Judicial Court, Case no. 95-C131341, 
February 15, 2012 ..................................................... 1637-1643 

7  98. Order to Endorse Names on Information, State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, July 15, 1996 ............................................. 1644-1646 

7  99. Order to Endorse Names on Information, State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, August 22, 1996 ........................................ 1647-1652 

7  100. Quantitative Analyses Report, Dr. Robert Thatcher, 
August 1, 2016 ........................................................... 1653-1712 

7  101. Order to Endorse Names on Information, State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, September 4, 1996 .................................... 1713-1716 

7  102. Criminal Court Minutes, State v. Chappell, Eighth 
Judicial District Court, Case no. 95-C131341,  
September 16, 1996 ................................................... 1717-1718 

7  103. Juror Questionnaire, Hill, (Badge #474), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 1719-1727 

7  104. Declaration of Lila Godard, August 5, 2016 
 .................................................................................... 1728-1731 



VOLUME   DOCUMENT     PAGE 
 

10 
 

7  105. Declaration of Clare McGuire, August 6, 2016 
 .................................................................................... 1732-1734 

7  106. Motion and Notice to Endorse Names on Information, 
State v. Chappell, Eighth Judicial District Court, Case No. 
95-C131341, October 14, 1996 .................................. 1735-1739 

7-8  107. Psychological Evaluation, Dr. Lewis Etcoff,  
June 13, 1996 ............................................................ 1740-1754 

8  108. Declaration of Clark W. Patrick, August 4, 2016 
 .................................................................................... 1755-1757 

8  109. Reporter’s Transcript of Proceedings of Evidentiary 
Hearing, State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, September 13, 2002 ............. 1758-1826 

8  110. Appellant’s Opening Brief, Chappell v. State, Supreme 
Court of Nevada, Case No. 29884, June 13, 1997 ... 1827-1925 

8-9  111. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 7, 1996 a.m.  ................................................ 1926-2005 

9  112. Juror Questionnaire, Larsen (Badge #442), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2006-2014 

9  113. Juror Questionnaire, Lucido (Badge #432), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2015-2023 

9  114. Juror Questionnaire, Terry (Badge #455), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2024-2032 

9  115. Juror Questionnaire, Parr (Badge #405), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2033-2041 

9  116. Juror Questionnaire, Fryt (Badge #480), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2042-2050 



VOLUME   DOCUMENT     PAGE 
 

11 
 

9  117. Juror Questionnaire, Ewell (Badge #435), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2051-2059 

9  118. Declaration of Howard Brooks, August 2, 2016 
 .................................................................................... 2060-2063 

9  119. Juror Questionnaire, Fittro (Badge #461), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2064-2072 

9  120. Declaration of Willard Ewing, August 5, 2016 
 .................................................................................... 2073-2076 

9  121. Juror Questionnaire, Harmon (Badge #458), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2077-2085 

9  122. Juror Questionnaire, Sprell (Badge #402), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2086-2094 

9  123. Juror Questionnaire, Gritis (Badge #406), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2095-2103 

9  124. Juror Questionnaire, Bennett (Badge #479), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 2104-2112 

9  125. Declaration of Tammy R. Smith, August 11, 2016 
 .................................................................................... 2113-2115 

9  126. Motion and Notice of Motion to Endorse Names on 
Information, State v. Chappell, Eighth Judicial District 
Court Case No. 95-C131341, July 9, 1996 ............... 2116-2120 

9-10  127. Preliminary Hearing Reporter’s Transcript of 
Proceedings, State v. Chappell, Justice Court of Las Vegas 
Township, Case No. 95-F08114X, October 3, 1995 
 .................................................................................... 2121-2280 

10  128. Report of Matthew Mendel, Ph.D., June 27, 2016 
 .................................................................................... 2281-2300 



VOLUME   DOCUMENT     PAGE 
 

12 
 

10  129. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 7, 1996 p.m.  ................................................ 2301-2485 

10-11  130. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 8, 1996 a.m.  ................................................ 2486-2612 

11  131. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 8, 1996 p.m.  ................................................ 2613-2712 

11-12  132. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 10, 1996 a.m.  .............................................. 2713-2801 

12  133. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 10, 1996 p.m.  .............................................. 2802-2936 

12-13  134. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 11, 1996 a.m.  .............................................. 2937-3047 

13  135. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 11, 1996 p.m.  .............................................. 3048-3201 

13-14  136. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 14, 1996 a.m.  .............................................. 3202-3260 

14  137. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 14, 1996 p.m.  .............................................. 3261-3382 

14  138. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 21, 1996 a.m.  .............................................. 3383-3454 

14-15  139. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 21, 1996 p.m.  .............................................. 3455-3580 



VOLUME   DOCUMENT     PAGE 
 

13 
 

15  140. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 22, 1996 a.m.  .............................................. 3581-3692 

15  141. Criminal Complaint, State v. Chappell, Justice Court 
of Las Vegas Township, Case No. 95F08114X, September 8, 
1995 ............................................................................ 3693-3695 

15-16  142. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 15, 1996 ........................................................ 3696-3867 

16  143. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 16, 1996 ........................................................ 3868-3875 

16  144. City of Las Vegas, Municipal Court, Notice of Court 
Dates for James Montel Chappell, Case Nos. 0264625 A/B, 
0267095A ................................................................... 3876-3878 

16  145. Motion for Authorization to Obtain Expert Services 
and for Payment of Fees Incurred Herein, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
February 15, 2012 ..................................................... 3879-3885 

16  146. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 24, 1996 ........................................................ 3886-3897 

16  147. Notice of Appeal, State v. Chappell, Eighth Judicial 
District Court, Case No. 95-C131341, January 17, 1997 
 .................................................................................... 3898-3900 

16  148. Presentence Report, Division of Parole and Probation, 
April 18, 1995 ............................................................ 3901-3924 

16  149. Notice of Filing of Petition for Writ of Certiorari, 
Chappell v. State, Supreme Court of Nevada, Case No. 
49478, March 1, 2010 ................................................ 3925-3926 

16  150. Order re: Staying the Issuance of the Remittitur, 
Chappell v. State, Supreme Court of Nevada, Case No. 
29884, October 26, 1999 ............................................ 3927-3928 



VOLUME   DOCUMENT     PAGE 
 

14 
 

16-17  155. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
Penalty Hearing, March 12, 2007 ............................ 3929-4012 

17  156. Appellant’s Opening Brief, Chappell v. State of 
Nevada, Supreme Court of Nevada, Case No. 49478,  
June 9, 2008 .............................................................. 4013-4106 

17  159. Remittitur, Chappell v. State, Supreme Court of 
Nevada, Case No. 49478, June 8, 2010 .................... 4107-4109 

17  160. Petition for Writ of Habeas Corpus, Chappell v. State, 
Eighth Judicial District Court, Case No. 95-C131341, June 
22, 2010 ...................................................................... 4110-4123 

17  161. Presentence Report, Division of Parole and Probation, 
James M. Chappell, May 2, 2007 ............................. 4124-4131 

17  162. Juror Questionnaire, Ochoa (Badge #467), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 4132-4141 

17  163. Appellant’s Opening Brief, Chappell v. State, Supreme 
Court of Nevada, Case No. 61967, January 8, 2014 
 .................................................................................... 4142-4212 

17  165. Remittitur, Chappell v. State, Supreme Court of 
Nevada, Case No. 61967, November 17, 2015 ......... 4213-4214 

17  166. Declaration of Rosemary Pacheco, August 9, 2016 
 .................................................................................... 4215-4220 

17  167. Declaration of Dina Richardson, August 9, 2016 
 .................................................................................... 4221-4224 

17  168. Declaration of Angela Mitchell, August 9, 2016 
 .................................................................................... 4225-4229 

17-18  169. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 19, 2007 .......................................................... 4230-4337 



VOLUME   DOCUMENT     PAGE 
 

15 
 

18  170. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 14, 2007 a.m.  ................................................. 4338-4457 

18-19  171. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 14, 2007 p.m.  ................................................. 4458-4514 

19  172. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 15, 2007 a.m. .................................................. 4515-4651 

19  173. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 15, 2007 p.m. .................................................. 4652-4696 

19-20  174. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 16, 2007 a.m. .................................................. 4697-4875 

20  175. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 16, 2007 p.m. .................................................. 4876-4921 

20  176. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
March 20, 2007 .......................................................... 4922-4976 

20  177. Defendant’s Offer to Stipulate to Certain Facts, State 
v. Chappell, Eighth Judicial District Court, Case No. 95-
C131341, September 10, 1996 .................................. 4977-4979 

20  178. Supplemental Psychological Evaluation, Dr. Lewis 
Etcoff, September 28, 1996 ....................................... 4980-4992 

20  179. Order to Transport, State v. Chappell, Eighth Judicial 
District Court, Case No. 95-C13141, April 26, 1996 
 .................................................................................... 4993-4994 

20-21  181. Juvenile Records, State of Michigan, James M. 
Chappell ..................................................................... 4995-5036 

21  182. School Records, Lansing School District, James M. 
Chappell ..................................................................... 5037-5080 



VOLUME   DOCUMENT     PAGE 
 

16 
 

21  183. Juror Questionnaire, Perez (Badge #50001), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5081-5091 

21  184. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, March 
13, 2007 ...................................................................... 5092-5145 

21  185. Juror Questionnaire, Brady (Badge #5004), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5146-5156 

21  186. Juror Questionnaire, Hibbard (Badge #50015), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5157-5167 

21  187. Juror Questionnaire, Bailey (Badge #50015), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5168-5178 

21  188. Juror Questionnaire, Mills (Badge #50016), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5179-5189 

21  189. Juror Questionnaire, Smith (Badge #50045), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5190-5200 

21  190. Juror Questionnaire, Schechter (Badge #50087), State 
v. Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5201-5211 

21  191. Juror Questionnaire, Kitchen (Badge #50096), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5212-5222 

21  192. Juror Questionnaire, Morin (Badge #50050), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5223-5233 

21  193. Juror Questionnaire, Kaleikini-Johnson (Badge 
#50034), State v. Chappell, Eighth Judicial District Court, 
Case No. 95-C131341, March 7, 2007 ...................... 5234-5244 



VOLUME   DOCUMENT     PAGE 
 

17 
 

21-22  194. Juror Questionnaire, Ramirez (Badge #50034), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5245-5255 

22  195. Juror Questionnaire, Martino (Badge #50038), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5256-5266 

22  196. Juror Questionnaire, Rius (Badge #50081), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5267-5277 

22  197. Juror Questionnaire, Bundren (Badge #50039), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5278-5288 

22  198. Juror Questionnaire, White (Badge #50088), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5289-5299 

22  199. Juror Questionnaire, Forbes (Badge #50074), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5300-5310 

22  200. Juror Questionnaire, Templeton (Badge #50077), State 
v. Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5311-5321 

22  201. Juror Questionnaire, Button (Badge #50088), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5322-5332 

22  202. Juror Questionnaire, Feuerhammer (Badge #50073), 
State v. Chappell, Eighth Judicial District Court, Case No. 
95-C131341, March 7, 2007 ...................................... 5333-5343 

22  203. Juror Questionnaire, Theus (Badge #50035),  
State v. Chappell, Eighth Judicial District Court, Case No. 
95-C131341, March 7, 2007 ...................................... 5344-5354 

22  204. Juror Questionnaire, Scott (Badge #50078), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5355-5365 



VOLUME   DOCUMENT     PAGE 
 

18 
 

22  205. Juror Questionnaire, Staley (Badge #50089), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5366-5376 

22  206. Juror Questionnaire, Salak (Badge #50055), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5377-5387 

22  207. Juror Questionnaire, Henck (Badge #50020), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5388-5389 

22  208. Juror Questionnaire, Smith (Badge # 50022), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5399-5409 

22  209. Juror Questionnaire, Cardillo (Badge #50026), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5410-5420 

22  210. Juror Questionnaire, Noahr (Badge #50036), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5421-5431 

22  211. Declaration of Christopher Milan, August 12, 2016 
 .................................................................................... 5432-5436 

22  212. Juror Questionnaire, Yates (Badge #455), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, October 2, 1996 ......................................... 5437-5445 

22  213. Special Verdict, State v. Xiao Ye Bai, Eighth Judicial 
District Court, Case No. 09C259754-2, December 3, 1996
 .................................................................................... 5446-5454 

22  214. Special Verdict, State v. Victor Orlando Cruz-Garcia, 
Eighth Judicial District Court, Case No. 08C240509,  
June 24, 2012 ............................................................ 5455-5462 

22  215. Special Verdict, State v. Marcus Washington, Eighth 
Judicial District Court, Case No. C-11-275618, March 30, 
2012 ............................................................................ 5463-5471 



VOLUME   DOCUMENT     PAGE 
 

19 
 

22  216. Special Verdict, State v. Lashana Monique Haywood 
and Charles Pilgrim Nelson, Eighth Judicial District Court, 
Case No. C255413, May 11, 2011 ............................. 5472-5479 

22  217. Verdict and Special Verdict, State v. Rafael Castillo-
Sanchez, Eighth Judicial District Court, Case No. C217791, 
July 2, 2010 ............................................................... 5480-5485 

22  218. Verdict and Special Verdict, State v. Eugene Hollis 
Nunnery, Eighth Judicial District Court, Case No. C227587, 
May 11, 2010 ............................................................. 5486-5493 

22  219. Verdict and Special Verdict, State v. Bryan Wayne 
Crawley, Eighth Judicial District Court, Case No. C233433, 
December 9, 2008 ...................................................... 5494-5499 

22-23  220. Verdict and Special Verdict, State v. Marc Anthony 
Colon, Eighth Judicial District Court, Case No. C220720, 
October 10, 2008 ........................................................ 5500-5504 

23  221. Verdict and Special Verdict, State v. Sterling Beatty, 
Eighth Judicial District Court, Case No. C230625, February 
12, 2008 ...................................................................... 5505-5509 

23  222. Verdict and Special Verdict, State v. John Douglas 
Chartier, Eighth Judicial District Court, Case No. C212954, 
June 20, 2006 ............................................................ 5510-5518 

23  223. Verdict and Special Verdict, State v. David Lee Wilcox, 
Eighth Judicial District Court, Case No. C212954,  
June 20, 2006 ............................................................ 5519-5526 

23  224. Verdict and Special Verdict, State v. James A. Scholl, 
Eighth Judicial District Court, Case No. C204775,  
February 17, 2006 ..................................................... 5527-5531 

23  225. Verdict and Special Verdict, State v. Anthony Dwayne 
Prentice, Eighth Judicial District Court, Case No. C187947, 
March 3, 2004 ............................................................ 5532-5537 

23  226. Verdict and Special Verdict, State v. Pascual Lozano, 
Eighth Judicial District Court, Case No. 188067, September 
15, 2006 ...................................................................... 5538-5547 



VOLUME   DOCUMENT     PAGE 
 

20 
 

23  227. Verdict and Special Verdict, State v. Robert Lee 
Carter, Eighth Judicial District Court Case No. C154836, 
April 25, 2003 ............................................................ 5548-5553 

23  228. Verdict and Special Verdict, State v. Mack C. Mason, 
Eighth Judicial District Court, Case No. C161426,  
March 6, 2001 ............................................................ 5554-5558 

23  229. Verdict and Special Verdict, State v. Richard Edward 
Powell, Eighth Judicial District Court, Case No. C148936, 
November 15, 2000 .................................................... 5559-5571 

23  230. Verdict and Special Verdict, State v. Kenshawn James 
Maxey, Eighth Judicial District Court, Case No. C151122, 
February 8, 2000 ....................................................... 5572-5576 

23  231. Verdict and Special Verdict, State v. Ronald 
Ducksworth, Jr., Eighth Judicial District Court, Case No. 
C108501, October 23, 1993 ....................................... 5577-5588 

23  232. Verdict and Special Verdict, State v. Fernando Padron 
Rodriguez, Eighth Judicial District Court, Case No. 
C130763, May 7, 1986 ............................................... 5589-5595 

23  233. Declaration of Mark J.S. Heath, M.D., May 16, 2006 
 .................................................................................... 5596-5722 

23  234. Verdict and Special Verdict, State v. Carl Lee Martin, 
Eighth Judicial District Court, Case No. C108501 
 .................................................................................... 5723-5730 

23-24  235. Jury Composition Preliminary Study, Eighth Judicial 
District Court, Clark County, Nevada ..................... 5731-5787 

24  236. Report of the Supreme Court of Nevada, Jury 
Improvement Commission, October, 2002 ............... 5788-5881 

24  237. Reporter’s Transcript of Proceedings, State v. Jimenez, 
Eighth Judicial District Court, Case No. C77949 & C77955, 
April 30, 1987 ............................................................ 5882-5887 

24  238. Reporter’s Transcript of Proceedings, State v. Parker, 
Eighth Judicial District Court, Case No. C92278, February 
8, 1991 a.m. ............................................................... 5888-5892 



VOLUME   DOCUMENT     PAGE 
 

21 
 

24  239. Reporter’s Transcript of Proceedings, Penalty Phase-
Three Judge Panel, State v. Riker, Eighth Judicial District 
Court, Case No. c107751, February 23, 1994 .......... 5893-5897 

24  240. Reporter’s Transcript of Proceedings on, State v. 
Walker, Eighth Judicial District Court, Case No. C107751, 
June 16, 1994 ............................................................ 5898-5905 

24  241. Juror Questionnaire, Taylor (Badge #050009), State v. 
Chappell, Eighth Judicial District Court, Case No. 95-
C131341, March 7, 2007 ........................................... 5906-5916 

24  242. Excerpt of Testimony of Terry Cook, Reporter’s 
Transcript of Proceedings, State v. Bolin, Eighth Judicial 
District Court, Case No. C130899, May 30, 1996 p.m.  
 .................................................................................... 5917-5924 

24  243. Handwritten Notes of Terry Cook, Las Vegas 
Metropolitan Police Department, Richard Allan Walker, 
Event No. 920414-0169, April 22, 1992 ................... 5925-5930 

24  244. Memorandum from Michael O’Callaghan to Terry 
Cook, Las Vegas Metropolitan Police Department, Richard 
Allan Walker, Event No. 920414-0169, January 7, 2002 
 .................................................................................... 5931-5933 

24  245. Excerpt of Testimony of Terry Cook, Reporter’s 
Transcript of Proceedings, State v. Jiminez, Eighth Judicial 
District Court, Case No. C79955, March 2, 1988 
 .................................................................................... 5934-5940 

24  246. Newspaper Article, “Las Vegas Police Reveal DNA 
Error Put Wrong Man in Prison,” Las Vegas Review Journal, 
July 7, 2011 ............................................................... 5941-5945 

24  247. Respondent’s Answering Brief on Appeal and Opening 
Brief on Cross-Appeal, Cross-Appeal from a Post-Conviction 
Order Granting a New Penalty Hearing, Chappell v. State, 
Supreme Court of Nevada, Case No. 43493,  
June 2, 2005 .............................................................. 5946-5987 

24-25  248. Nevada Indigent Defense, Standards of Performance, 
Capital Case Representation .................................... 5989-6061 



VOLUME   DOCUMENT     PAGE 
 

22 
 

25  252. Billing Statement, Dr. Lewis Etcoff, March 16, 2007 
 .................................................................................... 6062-6063 

25  253. Death Certificate, Shirley Axam-Chappell,  
August 23, 1973 ......................................................... 6064-6065 

25  254. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341,  
April 2, 2004 .............................................................. 6066-6072 

25  255. State’s Trial Exhibit List, State v. Chappell, Eighth 
Judicial District Court, Case No. 95-C131341,  
March 12, 2007 .......................................................... 6073-6076 

25  256. Report of Laboratory Examination, Cellmark 
Diagnostics, June 28, 1996 ....................................... 6077-6079 

25  258. The American Board of Anesthesiology, Inc., 
Anesthesiologists and Capital Punishment; American 
Medical Association, AMA Policy E-2.06 Capital 
Punishment ............................................................... 6080-6084 

25  262. Petition for Writ of Habeas Corpus (Post Conviction), 
James Montell Chappell v. E.K. McDaniel, Warden, Eighth 
Judicial Court, Case No. 95-C131341, October 19, 1999 
 .................................................................................... 6085-6144 

25  263. Remittitur, Chappell v. State, Supreme Court of 
Nevada, Case No. 43493, May 2, 2006 ..................... 6145-6147 

25  264. Notice of Witnesses, State v. Chappell, Eighth Judicial 
District Court, Case No. 95-C131341, February 28, 2007 
 .................................................................................... 6148-6152 

25  265. Excerpt from Dr. Lewis Etcoff’s Life History 
Questionnaire, June 10, 1996 ................................... 6153-6155 

25  266. Las Vegas Metropolitan Police Department Officer’s 
Report, James M. Chappell, Event No. 950831-1351 
 .................................................................................... 6156-6170 

25  267. Reporter’s Transcript of Proceedings, State v. Chappell, 
Eighth Judicial District Court, Case No. 95-C131341, 
October 23, 1996 ........................................................ 6171-6231 



VOLUME   DOCUMENT     PAGE 
 

23 
 

25-26  268. Jury Instructions, State v. Chappell, Eighth Judicial 
District Court, Case No. 95-C131341, October 24, 1996 
 .................................................................................... 6232-6263 

26  274. Declaration of Howard Brooks, July 30 1996 
 .................................................................................... 6264-6266 

26  275. State v. Chappell, Answer to Motion to Compel 
Discovery, Eighth Judicial District Court, Case No. C131341, 
September 11, 1996 ................................................... 6267-6269 

26  276. Declaration of Tina L. Williams, June 7, 2016 
 .................................................................................... 6270-6271 

26  277. Trial Transcript, pp.86-88, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 15, 1996 a.m. ............................................... 6272-6276 

26  278. Trial Transcript, pg. 92, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 15, 1996 a.m. ............................................... 6277-6280 

26  279. Trial Transcript, pg. 158, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 15, 1996 a.m. ............................................... 6281-6283 

26  280. Trial Transcript, pg. 36-38, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341, 
October 23, 1996 a.m. ............................................... 6284-6288 

26  281. Trial Transcript, pg. 45-46, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 23, 1996 a.m. ............................................... 6289-6292 

26  282. Trial Transcript, pg. 49, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 23, 1996 a.m. ............................................... 6293-6295 

26  283. Las Vegas Metropolitan Police  ....................... 6296-6299 
26  284. Trial Transcript, pg. 98-99, State v. Chappell, Eighth 

Judicial District Court, Case No. C131341,  
October 14, 1996 a.m. ............................................... 6300-6303 



VOLUME   DOCUMENT     PAGE 
 

24 
 

26  285.  Subpoena Duces Tecum, LVMPD Evidence Vault 
 .................................................................................... 6304-6307 

26  286. Judgement of Conviction (Plea), State v. Turner, 
Eighth Judicial District Court, Case no. C138219B,  
April 30, 1997 ............................................................ 6308-6310 

26  287. Sentencing Minutes, State v. Turner, Eighth Judicial 
District Court, Case No. C138219B, April 30, 1997 
 .................................................................................... 6311-6312 

26  288. Minutes, State v. Turner, Eighth Judicial District 
Court, Case No. C138219B, November 20, 1996 ..... 6313-6314 

26  289. Hearing Transcript, pp. 14-16, State v. Chappell, 
Eighth Judicial District Court, Case No. C131341, 
September 13, 2002 ................................................... 6315-6319 

26  296. Trial Transcript, pp. 48-50, State v. Chappell, Eighth 
Judicial District Court, Case no. C131341,  
October 14, 1996 p.m.  .............................................. 6320-6324 

26  297. Trial Transcript, p. 69, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341, March 20, 2007 
 .................................................................................... 6325-6327 

26  298. Trial Transcript, pp. 32-54, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 14, 1996 a.m.  .............................................. 6328-6352 

26  299. Letter from Tina Williams to Cellmark Diagnostics re: 
Requests for records, May 3, 2016 ............................ 6353-6357 

26  300. Email to Tina Williams from Joan Gulliksen, Customer 
Liaison, Bode Cellmark Forensics, Denying request for 
records and requesting a subpoena from LVMPD Crime Lab, 
May 20, 2016 ............................................................. 6358-6360 

26  301. Records Request refusals from LVMPD Criminalistics 
Bureau, Patrol Division, Secret Witness and Homicide 
Section ....................................................................... 6361-6366 



VOLUME   DOCUMENT     PAGE 
 

25 
 

26  307. Trial Transcript, p. 23, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 11, 1996 a.m.  .............................................. 6367-6369 

26  310. Information, State v. Turner (D.), Eighth Judicial 
District Court, CaseNo. C138219,  
September 13, 1996 ................................................... 6370-6372 

26  311. Guilty Plea Agreement, State v. Turner (D), Eighth 
Judicial District Court, Case No. C138219B,  
September 16, 1996 ................................................... 6373-6378 

26  312. Register of Actions, State v. Turner (D.), Eighth 
Judicial District Court, Case No. 96C138219-2,  
April 30, 1997 ............................................................ 6379-6381 

26  313. Minutes, September 16, 1996, September 23, 1996, 
September 30, 1996, October 2, 1996, October 7, 1996, 
November 13, 1996, February 24, 1997, March 5, 1997, April 
23, 1997, April 30, 1997, State v. Turner (D.), Eighth 
Judicial District Court, Case No. C138219C ........... 6382-6388 

26  314. Minutes, September 16, 1996, September 23, 1996, 
September 30, 1996, October 2, 1996, November 15, 1996, 
January 3, 1997, February 19, 1997, April 16, 1997, April 23, 
1997, April 30, 1997, State v. Turner (T.), Eighth Judicial 
District Court, Case No. C138219C ......................... 6389-6398 

26  315. Witness payment vouchers, Office of the District 
Attorney, Deborah Ann Turner, October 3, 1995,  
October 10-11, 1996 .................................................. 6399-6401 

26  316. Trial Transcript pp. 86, 156-158, State v. Chappell, 
Eighth Judicial District Court, Case No. C131341,  
October 15, 1996 a.m. ............................................... 6402-6407 

26  317. Witness payment vouchers, Office of the District 
Attorney, LaDonna Jackson, October 3, 1995,  
October 9-11, 1996 .................................................... 6408-6412 

26  318. Trial Transcript, pp. 72, 136-38, State v. Chappell, 
Eighth Judicial District Court, Case No. C131341,  
March 20, 2007 .......................................................... 6413-6418 



VOLUME   DOCUMENT     PAGE 
 

26 
 

26  319. Inmate Profile, Arizona Department of Corrections, 
Michael Pollard, June 16, 2016 ................................ 6419-6421 

26  320. Public Access Case Lookup, Supreme Court of Arizona, 
Michael Pollard, June 16, 2016 ................................ 6422-6424 

26  324. Trial Transcript, pp. 54-55, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 14, 1996 p.m.  .............................................. 6425-6428 

26  325. Trial Transcript pp. 121-123, State v. Chappell, Eighth 
Judicial District Court, Case No. C131341,  
October 10, 1996 p.m.  .............................................. 6429-6433 

26  326. Declaration of Michael Pollard,  
September 14, 2016 ................................................... 6434-6437 

26  327. Declaration of Madge Cage, September 24, 2016 
 .................................................................................... 6438-6441 

26  328. Declaration of Helen Hosey, October 27, 2016 
 .................................................................................... 6442-6446 

26  329. Declaration of Shirley Sorrell,  
September 23, 2016 ................................................... 6447-6451 

26  330. Declaration of Louise Underwood,  
September 22, 2016 ................................................... 6452-6460 

26  331. Declaration of Verlean Townsend,  
September 24, 2016 ................................................... 6461-6467 

26  332. Declaration of Bret Robello,  
September 29, 2016 ................................................... 6468-6470 

26  333. Declaration of Dennis Reefer,  
October 20, 2016 ........................................................ 6471-6473 

26  334. Declaration of Maribel Yanez,  
November 4, 2016 ...................................................... 6474-6477 

30  Exhibits in Support of Post-Hearing Brief in Support of Writ 
of Habeas Corpus, Chappell v. Filson, District Court, Clark 
County, Nevada Case No. C131341 (April 27, 2018)  
 .................................................................................... 7431-7433 



VOLUME   DOCUMENT     PAGE 
 

27 
 

  EXHIBITS 
30  1. Recorder’s Transcript, State v. Hover, Eighth Judicial 

District Court, Case No. 10-C263551-1 (January 25, 2018)  
 .................................................................................... 7434-7439 

30  2. Decision, State v. Hover, Nevada Supreme Court, Case 
No. 63888 (February 19, 2016)  ................................ 7440-7450 

30  3. Reply to State’s Response to Supplemental Brief in 
Support of Defendant’s Writ of Habeas Corpus, Chappell v. 
State, Eighth Judicial District Court, Case No. C131341 
(July 30, 2012)  .......................................................... 7451-7475 

30  4. Miscellaneous Archived Web Pages ................ 7476-7497 
31  Exhibits in Support of Post-Hearing Reply Brief, Chappell v. 

Filson, District Court, Clark County, Nevada Case No. 
C131341 (May 11, 2018)  .......................................... 7529-7530 

  EXHIBITS 
31  5. Recorder’s Transcript, State v. Chappell, Eighth 

Judicial District Court, Case No. 95C131341  
(April 5, 2018)  ........................................................... 7531-7537 

31  6. Declaration of David M. Schieck (August 2, 2016)  
 .................................................................................... 7538-7541 

31  7. Declaration of Clark W. Patrick (August 4, 2016)  
 .................................................................................... 7542-7544 

27  Exhibits in Support of Reply to State’s Response to Petition 
for Writ of Habeas Corpus (Post-Conviction) Exhibits 335-
368, Chappell v. Filson, District Court, Clark County, 
Nevada Case No. C131341 (July 5, 2017) ................ 6648-6652 

  EXHIBITS 
27  335. Order Affirming in Part, Reversing in Part, and 

Remanding, Moore v. State, Case No. 46801, Nevada 
Supreme Court (April 23, 2008)  .............................. 6653-6675 

27  336. State’s Opposition to Motion for Authorization to 
Obtain Sexual Assault Expert and Payment of Fees, and 



VOLUME   DOCUMENT     PAGE 
 

28 
 

Opposition to Motion for Investigator and Payment of Fees, 
State v. Chappell, Case No. 95-C131341, Eighth Judicial 
District Court (May 12, 2012)  .................................. 6676-6681 

27  Exhibit List and Exhibits from Evidentiary Hearing, State of 
Nevada v. James Chappell, District Court, Clark County, 
Nevada Case No. C131341 (April 6, 2018)  .............. 6736-6737 

  MARKED EXHIBITS 
27  1. Register of Actions, State v. Chappell, District Court, 

Clark County, Nevada Case No. 95C131341  
(October 5, 2010)  ............................................................... 6738 

27  2. Receipt of File, State v. Chappell, District Court, Clark 
County, Nevada Case No. C131341 (January 14, 2010) 
 .................................................................................... 6739-6740 

27  3. Motion for Authorization to Obtain Expert Services 
and for Payment of Fees Incurred Herein, State v. Chappell, 
District Court, Clark County, Nevada Case No. C131341 
(February 15, 2012)  .................................................. 6741-6746 

27-28  4. State’s Opposition to Motion for Authorization to 
Obtain Expert Services and Payment of Fees, State v. 
Chappell, District Court, Clark County, Nevada Case No.  
95-C131341 (May 16, 2012)  ..................................... 6747-6752 

28  5. Recorder’s Transcript Re: Evidentiary Hearing: 
Argument, State v. Chappell, District Court, Clark County, 
Nevada Case No. C131341 (October 29, 2012)  ....... 6753-6764 

28  6. Findings of Fact, Conclusions of Law and Order, State 
v. Chappell, District Court, Clark County, Nevada Case No. 
95C131341 (November 16, 2012)  ............................. 6765-6773 

28  7. Supplemental Brief in Support of Defendants Writ of 
Habeas Corpus, State v. Donte Johnson, District Court, 
Clark County, Case No. C153154 (October 12, 2009)  
 .................................................................................... 6774-6841 

28  8. Dr. Lewis Etcoff’s Life History Questionnaire of James 
Chappell (June 12, 1996)  ......................................... 6842-6865 



VOLUME   DOCUMENT     PAGE 
 

29 
 

28  9. Special Verdict, State v. Chappell, District Court, 
Clark County, Nevada Case No. C131341  
(March 21, 2007)  ...................................................... 6866-6870 

28  10. Functional and Behavioral Assessment Report, Dr. 
Natalie Novick-Brown, (August 3, 2016) ................. 6871-6919 

28  11. Materials Relied Upon (Amended), Natalie Novick-
Brown, Ph.D.  ............................................................ 6920-6922 

28  12. Curriculum Vitae, Natalie Novick-Brown, Ph.D., 
 .................................................................................... 6923-6934 

28  13. Report by Dr. Lewis Etcoff, Ph.D., A.B.P.N.  
(September 28, 1996)  ............................................... 6935-6946 

8  14. Probation Records of James Chappell, Probation Court, 
Juvenile Division, County of Ingham, State of Michigan File 
No. D-10273A (January 23, 1986)  ........................... 6947-6985 

28-29  15. School Records of James Chappell .................. 6986-7028 
29  16. Newspaper Article: City’s 13th Auto Fatality, Car 

Victim Identified, Lansing State Journal, Michigan 
(August 24, 1973)  .............................................................. 7029 

29  17. Neuropsychological Report of Paul Connor, Ph.D.,  
(July 13, 2016) ........................................................... 7030-7050 

29  18. Materials Relied Upon (Amended), Dr. Paul Connor, 
Ph.D.  ......................................................................... 7051-7052 

29  19. Medical Expert Report by Dr. Julian Davies  
(August 5, 2016)  ....................................................... 7053-7081 

29  20. Materials Relied Upon (Amended), Dr. Julian Davies 
 .................................................................................... 7082-7083 

29  21. Power Point Presentation, Neuropsychological 
Functioning: James Chappell, by Paul Connor, Ph.D.  
 .................................................................................... 7084-7163 

31  Findings of Fact, Conclusions of Law and Order, Chappell v. 
State, District Court, Clark County, Nevada Case No. 
C131341 (August 8, 2018)  ........................................ 7579-7589 



VOLUME   DOCUMENT     PAGE 
 

30 
 

1  Instructions to the Jury, State v. Chappell, District Court, 
Clark County, Nevada Case No. C131341  
(March 21, 2007)  .......................................................... 128-150 

31  Notice of Appeal, Chappell v. Gittere, District Court, Clark 
County, Nevada Case No. 95C-131341  
(September 14, 2018)  ............................................... 7591-7593 

31  Notice of Entry Findings of Fact, Conclusions of Law and 
Order, Chappell v. State, District Court, Clark County, 
Nevada Case No. C131341 (August 17, 2018)  ................. 7590 

26  Notice of Errata with Regard to Exhibit 328 in Support of 
Petition for Writ of Habeas Corpus, Chappell v. Filson, 
Eighth Judicial District Court, Clark County, Nevada Case 
No. C131341(November 18, 2016) ............................ 6478-6487 

27  Notice of Errata with Regard to Exhibit 333 in Support of 
Petition for Writ of Habeas Corpus, Chappell v. Filson, 
Eighth Judicial District Court, Clark County, Nevada Case 
No. C131341 (October 05, 2017)  .............................. 6698-6705 

27  Notice of Supplemental Authority, Chappell v. Filson, 
District Court, Clark County, Nevada Case No. C131341 
(September 29, 2017)  ............................................... 6693-6697 

31  Objection to State’s Proposed Findings of Fact, Conclusions 
of Law, Chappell v. Filson, District Court, Clark County, 
Nevada Case No. C131341 (June 8, 2018)  .............. 7573-7578 

27  Opposition to Motions for Discovery and for Evidentiary 
Hearing, Chappell v. State, District Court, Clark County, 
Nevada Case No. 95C131341 (July 28, 2017)  ......... 6682-6686 

1-3  Petition for Writ of Habeas Corpus (Post-Conviction), 
Chappell v. Filson, District Court, Clark County, Nevada 
Case No. C131341 (November 16, 2016)  ..................... 169-561 

30  Post-Hearing Brief In Support of Petition for Writ of Habeas 
Corpus, Chappell v. Filson, District Court, Clark County, 
Nevada Case No. C131341 (April 27, 2018)  ............ 7389-7430 



VOLUME   DOCUMENT     PAGE 
 

31 
 

31  Post-Hearing Reply Brief, Chappell v. Filson, District Court, 
Clark County, Nevada Case No. C131341 (May 11, 2018)  
 .................................................................................... 7512-7528 

26  Recorder’s Transcript of Hearing Re: Petitioner’s Petition for 
Writ of Habeas Corpus (Post Conviction), District Court, 
Clark County, Nevada Case No. C131341  
(January 4, 2017)  ..................................................... 6488-6492 

31  Recorder’s Transcript of Hearing: Supplemental Briefing, 
State v. Chappell, District Court, Clark County, Nevada 
Case No. C131341 (May 21, 2018)  ........................... 7545-7572 

27  Recorder’s Transcript of Proceedings, Defendant’s Motion for 
Leave to Conduct Discovery; Exhibits, Defendant’s Motion 
for Evidentiary Hearing; Exhibits, Petitioner’s Petition for 
Writ of Habeas Corpus, State v. Chappell, District Court, 
Clark County, Nevada Case No. 95C131341  
(October 9, 2017)  ...................................................... 6706-6723 

27  Recorder’s Transcript RE: Defendant’s Motion for Leave to 
Conduct Discovery: Exhibits, State v. Chappell, District 
Court, Clark County, Nevada Case No. 95C131341 
(March 19, 2018)  ...................................................... 6729-6735 

27  Recorder’s Transcript RE: Status Check: Set Evidentiary 
Hearing RE: Petition for Writ of Habeas Corpus and Motion 
for Leave to Conduct Discovery: Exhibits, State v. Chappell, 
District Court, Clark County, Nevada Case No. C131341? 
(January 18, 2018)  ................................................... 6724-6728 

27  Reply to Opposition to Motions for Discovery and for 
Evidentiary Hearing, Chappell v. Filson, District Court, 
Clark County, Nevada Case No. C131341 (July 31, 2017)  
 .................................................................................... 6687-6692 

27  Reply to State’s Response to Petition for Writ of Habeas 
Corpus (Post-Conviction); Exhibits, Chappell v. Filson, 
District Court, Clark County, Nevada Case No. C131341 
(July 5, 2017) ............................................................. 6567-6647 



VOLUME   DOCUMENT     PAGE 
 

32 
 

1  Reporter’s Transcript of Penalty Hearing, State v. Chappell, 
District Court, Clark County, Nevada Case No. C131341 
(March 13, 2007)  ............................................................ 72-124 

1  Reporter’s Transcript of Penalty Hearing Verdict, State v. 
Chappell, District Court, Clark County, Nevada Case No. 
C131341 (March 21, 2007)  ........................................... 151-162 

1  Reporter’s Transcript Penalty Phase – Volume III, State v. 
Chappell, District Court, Clark County, Nevada Case No. 
C131341 (October 23, 1996)  ............................................... 1-60 

 
1  Reporter’s Transcript of Sentencing, State v. Chappell, 

District Court, Clark County, Nevada Case No. C131341 
(May 10, 2007)  .............................................................. 163-168 

1  Reporter’s Transcript Sentencing Hearing, State v. Chappell, 
District Court, Clark County, Nevada Case No. C131341  
(December 30, 1996)  ......................................................... 61-71 

 
30-31  State’s Post-Hearing Brief, Chappell v. State, District Court, 

Case No. 95C131341 (May 4, 2018)  ......................... 7498-7511 
26-27  State’s Response to Petition for Writ of Habeas Corpus (Post-

Conviction), Chappell v. State, District Court, Clark County, 
Nevada Case No. 95C131341 (April 5, 2017)  .......... 6493-6566 

29-30  Transcript of Proceedings, Evidentiary Hearing: Petition for 
Writ of Habeas Corpus, State v. Chappell, District Court, 
Clark County, Nevada Case No. C131341  
(April 6, 2018)  ........................................................... 7164-7388 

1  Verdict and Special Verdict, State v. Chappell, District 
Court, Clark County, Nevada Case No. C131341  
(March 21, 2007)  .......................................................... 125-127 

 
 
 
 
 



 

33 
 

 

CERTIFICATE OF SERVICE 
 

 I hereby certify that this document was filed electronically with 

the Nevada Supreme Court on the 2nd day of May, 2019. Electronic 

Service of the foregoing Appellant’s Appendix shall be made in 

accordance with the Master Service List as follows:     

Steve S. Owens 
Chief Deputy District Attorney 
motions@clarkcountyda.com 
Eileen.davis@clarkcountyda.com 

 

/s/ Sara Jelinek      
An Employee of the  

Federal Public Defender  
District of Nevada 

mailto:motions@clarkcountyda.com


AA07001

16 

... •= 

·==-~-
. ....., --,....&eon 1Zc 

---== 
.... = -= -= --.. :::~~-:.:~-:.:::==tJ:Ul 

-• ~-~~---, 

.u,r. _r 

JChAppell COP.A0llll8 

••' 

" 

16 



AA07002

~~;...;....., ·• c".,i,; ~'·"'~-~'"® ·'!~• .. ' .,.~!~~·~'1 .:, 1 ,· - f•--=••ptCtA\COUCAtl01tOl"•TMl!HT 1
} • ... - ' ~.1-.,,- • 

.-,:-;,":!'EPORT OF INDIVIDUAllZED EDUCATIONAL PLANNING COMMITTEE PEPCI 
y"f:,., , . ,, , · AND NOTICE OF SCHOOL DISTRICT ACTION 

~:."'"
0 

a .... ~ . .. ... ,_,, u~t~ . 
0 rt' IIR'- CIM•atU•ll(PC; _ _.,_._...r,.2 .. ~,.,..--------J!., r • .., ,....~ er 1---, a.t• •• Lttl a.rr-11,c._u,...,,,_.._.....,,._ ______ _ 
00..,.. • .,111.,.., ........ .,. 
o-. 

___:::jf. .. '. ...... 'J:f"r."f':1,._ ·, J,1t1.,.,,_,.._ ________ _ 
."~~ 

•un11t ......... tt.....,.,..."~••J.-r•,_...,.,. ...... _.. ... , .. ,c;-., 

:!::".!::. ... ...,.,...,_,..., Ja..-.R::.t'-&~ ... =------- u/r/J4 
., • ..,,.,,.,..,.,a...,...,..Pftl...,. ~ ... _•_-___________ .. _,. __ 

' ~ ............ ...... ,....,_. ........... -=----------

_,._,·-:-1 ..... : . . .. ,.,. ....... · -· •• ·-· .,.,,. 
' -- - -

I • ' • • .. • • ' 

• • •. ., • • I ., . • : _ - , I I .. ' ~ ~ • : • • ' 

17 

17 

l 
' i 
! , 



AA07003

18 

--,-
:i 
·i ,, 
I 
I 
I 

·i 

r ,, 

-- ------~ - - - - -_____ .,,__ ___ -----·--- ---""-__ ._._,_ _______ _ 
18 



AA07004

19 

IHa.l\ IDUC:l"°1lll PIIOOIIIAart ••o 1111men DffllHltNID TD H APnGPRl&TI 

,.•)"_ I -t:,,., . .... , .. , ....... 
' 'o, ; ~ 
<i.~%--&L 

NTTCM. lnP"'lt 
..,_,_ln:IN 

p( CtM1JtA\. IDUCA1'0Jt P:L 

• 1..a11.,.c. 

•--····· a J'.l. lll(Ol./lllltMUl'T C0MJ\('fl~ 

.... ··-

....... 
UIDAI. ThNl"OlltfA...,. flftete .... ,..,,., ..... 

as. ... 
Om 

CGUQI Or ttVOT J,_..c,tt t., ~ IIV,1141111 Uld 

_ ... 
............ -... _ 

~ &INCi,.,. ...... .... -.,ru,.. 
• .. -
s""'4.J.,ld. &, ,,~r--..... 
·1-:J 'rllllf•n lhlldl VII',.-

D =-•::.::.!'::C':': I ~ ~~-::a:..-::=v:: =•=-= D_,,...._ ·-............. --~•--ua. ·•MNI ·••"""'1•_, ....... MlallC ,_,.._.. 

' r- -~ 
....... -... -

IOIIUTIONAl fJ\J,e:.-..un M.IHNit.Tl'ttttOPTIO .. eOtifllOl"to ANO 11UGN ,01 •IJICftalif 

~~ .. u--1 c .. c.,,....., c4- A-4:,,.:b.1. 4,MW 

~;!"9:•-.:.·=~- ·=..:. .. ~--,· . ~:_. __ ✓-----:- ·- ---... ·- ..... 

u.,•~WltlllfUPC ~lltl 111M ........... Jil1Mn,t1111,11.H P'l_....1 .... 01""' ....... I lhf ...... ..._.~~ 
~i•1.--• ........... .+&1M .. .,. ..... .,. •••• uc., .. :. .. _:·· :::·· ~.: .:-..:. • ....... .. - .. -

•·fl'•'~· .... .I. •;uw, . --: .-- lfilON • 

19 



AA07005

c.. 
(l 
t:r 

t 
'tl 
II) 
I
I--

20 

U.HIIHQ SCHOOi. OIIU..CT ~ 
.,,clJ.l ta\lCAJH)H El(PA,-fMINt 

-.,.,. ., 1t,c IP"• " (~ 
NOTICE AND CONSENT FOR IMPLEMENTATION OF IEPC REPORT ~ 

·- ::rlm,W C "~•rJ.p,--.1/.._ ____ ,,_,oo;...;/.,OO ffr .... ufa/.,..1, 

ltl1Dlfflllf_, 

C .._ 11__,-, Nit""91 «11Nt Hfl&Yf"I .o '""' ~ Ca.1.._., "-lta,i, efttll ...-.,1111h 11111,a ........ ,1-. 

:;: lMI ............................ '°""1111flNMllllt"e""lflll lfltlH 11 _____________ _ 

---s..;-- l'clftlNtlaf llu,_. Ql..a,td ...,...,.~-111t" 0. ...... 
,,..._ ..... ..,, _,,"' u. ,.....,., _.,tNa It~ ...,,,"'t eiu11n.,....,...,. "*'-'-. tnclll ._ .. ..,. .,..,"" •• ,.., ,,, _..,. 
S.CltefllllltlfllCI~ 

=DlffllCf: -,c~:rJ'== --- . •_-____________ _ 
:: t11t...,1""9~ f01"1 lfllll lfilft ..... ,.._, .. Mt, ..... ,., &attt .. «hrUflllll,,..._.. ~ M""""• 

::, Tlll__,. ....... l:l .... lliel .. 'N ... ,.INd.,._..,_ ... ,ell'MllltN ... ,.._.ll11....,.11t .. lll••• .. fllll ... lll __ 

)(t11t ............. ,.,_, ... ...,.__.... "~··· ..,. ........... ~ • , ........... ,. ...................... ,,,1, -~ ~ 
P-A.,U'. flil .... .,..,.. .. 

., __ .,.,._. __ . ~,?! .., ..... _.,_,IP•..Ll:.o"a=, ... a ...... , ..... ___ _ 
id~ ---"-✓~-~ ~,,-f;;.,-..v;;. -.) 

0-11 ..... ~Jo.., ... ~.~.a~.c-o,=, .... ==-------
••1.utJIUIADI.MI 

)( 11'1 ... MMMtfW-lllllllfllltpn,NL 

~ I ,.._,at tlltilt Ula lidltUf!Mit ...... _.. .-t ......... fl9UH..., Ill tNI t1:,C .. ..,, .. -•~1111,f.. 

0 t .......... •llft 1"- ... __...... .. ti IMI ,..,_.o+ 1'1111 , .... ,, I (illllM ...... -4111 I ... ff.,_..'tll 
I.cw iu.utleill ......... ,11' •• 

a ''"_,.,,..",,..., .. ..,"._.,.,,_,., .. .,"'.'"'' _ --·--------------

t., ,~ -------/-'} -,---. ;------------
~ • 0.1f I ~ 

:. .~ .. __ .. _ 
-----•1 

···---- • - -- --·--·---

- ----

. >_ .~-. ·, ... _·_:<. ·. ·:, __ :::·, .~· .. .. '. ~---,-

20 



AA07006

21 

~NtltrtO SCHOOL OIIJIIICT 
IPICIAI. tOUCATIDN Dll'IRtM(Jff 

MULTIDISCIPLINARY EVALUATION TEAM IIEPOAf 
(l,llMIEU REPORTS AffACHflll 

UIAOPCONCI.IN 

M«I-IT:f 
~

AUJAfOfUDAfl 

,-4 ,~l$t. 
I 

s";,,~/4,.,b,., I ll:6c.l 11/.tt, 

&ii, 

r-"" .. """ ai,...., 
S°n«OIILE I 
,.. ' L_HCONO,IIIIT OI•......., ------------ W•Ha. ____ _ 

-<·· . I :=------------:::::::-_-_-_-_-_-.. 
;;:'. 0 NOT £LIOIIL! POft SPECIAL EOUCATIOH SERVICES 
c• . • ,, ' 
~ .:." .. ~"~"~ ,,, tKJ """°" .... ,...,..., .... ..,...,...,.,......,,. .. ~

~ .... .,_._. IIIMHI fllln.ctl 0fll,lleR tutt...e 

; . ~----~ --~ ~IT_,._,.,_, .. .._ ... ___ • - :.::..:...._-. -•----,---::-:,,-~---
·:.;.~ •-.-:-..=.&.~ ·----...=----· _-_-·_· _ . .:. __ =-
. ·-~- _y_ ::.:___..: --·-------_,;;:· ~,.._--=~ 
. ~- ~ --- --- '-------------~~-=----=-

f!'~ ~ 4 I ••• - , ~ • • , --..::-::::::: •• --- 0 

+ ~ .. - ..... ~ ....... ---.~ •• ~-· .. c......"----~~ ·-~~:''::·,~(,;.,_,;,·=-""'.'..-i,~:;::i;~~ 
... , 1,1. 

21 



AA07007

22 

22 



AA07008

c... n 
:,' 

~ 
'Cl 
II) ... ... 

~ 
0 .... .... .... 
I,,) 
(11 

23 

23 



AA07009

; 

24 

_LA_N_s_1N_G_s_cH_o_o_L_o1_sT_R_1c_r _____ ~ _ ........ -... ~ ...... _...,, ---
•••• J..._. ~,..u l&rlbd.aUt 12/JJ. Sal ,._.le lchool1 ScstH1 
Cr..S.1 tUCM'tl Pr1Nr)' L1111u•c•1 ta&,lhh 

IH•QII fOf' .. fatre\ 
touc&M rtuae , • ., , ...... 1~uen. 

s,...a~t lfthrflev 1.-1ervt•v """ Cr.-t1i•U•11t ,..,,w •f a.,ord• eu.111ltt1ln "tch Scliaot fa,chotoaln 
faaUt Coft•rglt.tton 
A. Lhlll& •t le• .. llfllt. J•--•• 

$1tf!port CeaUr Iii t,ete:1 lt/11/16 t.e,-1 C:U.f'«Ua•• ci.n As•• lebtl8'1thlp1 l;nn.t•U,er Ait•r••U llll U.dt~ Dr. TlltrhOHI IIJ•U!4 SV tn1 .. toc1 n.r .. , Ahcl 

I. Crll~ll•T, !tare Au•, •C• Sl, ~.,11loyod vltll1 Jt11ta l"llltea 
A.c•~•.,, 10 •••• • J fl••• 1. l;)i,cle, bi,_,., au lfi, 1 cll(l ln11.a •t 0l.S.1 .. bUe, i P••• • l • •• 

l. St•ter, Hrra. - •u~•11"" !lus"•• 1 .. 1.1-,ana out• ll• the -...1 J•••' nt&illnr•t t. l.11rrl11111 1 o,:,e )n1 11kt 11.:1• tl'tt•.t vtlh Mtttr11I ("tM'r •tau 
ckn-o 11r111t1,• at •tc, Ht wnrk• , .. , hi• (,allutr vfw, lilu•betf• 
1tth.vn1•• llo C• • hn f'ntklrf"ll co "" to coU•••• 

J. C.rl• • •t.• "• Sto, bu t11111 chlld,1:• ,.,.,., Z', 1M 6 a1athe. 
Sh• ..... tn •n a,af't••· H "'" ...... ., Jolho SM , ..... t• 
,u .nuh,4 t11111 enAth ,.,, clw tlrac tl•• (lo, UHco ltl 
not, ... chtldu••• fa1hcr.l Sh h not c-,toytd o..utit, tla• 
...... 

l. VULte., •a• II. h Jwh I•• v:1• ht•rcorauJ ••• t• t-ro11\l ,,i •• 
el'IUtl"I, U. tw11 -..,t lh,~l at t-,-, •lt1e• .,.. \ILen M ..... H • t 
tn ti•• .-,,•• lksN In Craru.._ l•r t1lM aoatllo, Arter that h lhed 

11ltfl llh ara,.,.tat•u th •11tk1. llue foltruar,, UH, •ell M 
vo• lf'tHUfl., 11• UvaJ vltlt hi• o\lt11t CnrJ•. Ila 1• MC t•p.-cu.t 
,. IN Olll ,., Jt1U "'" 11 tti,rcb, nu. 

lHEAE'S NO &ETIER Pl..'CE tO 1.EARNI .,...,.... ............ _,..,.._...._.., ......... Ac .. Ola ..... 

24 



AA07010

25 

c. Cleta Au•'• ofC.pttft& Oettll•• .,.,,.,,), 

t. i\llllMllflf M••t t11 lttt ll• ,,,.. •UtlliieJ l1 ll•I a,aJ dhttt. fW 

••• J.a•• ~•4 JM.c uanecl ra .. 1.-c • do .. ntu lo111h&,. 
J • °'3uJhtat (Ja-,a' i,iathar) v.u Ulle,I bt • ,oUcc c.1r -..u. "11kin11 

.:ac ... .,.,. c1 ... u.,.t •• &,,~.,"''• nn. 
l. Sh• rn11, ... J1 t ltVH , .. H ll'el'lMfll Hd ...... Oftl cl\t.&•. f , .. ,. 

oltl, lfho fU'IUCftcl)' epcnd• Wektndl H er.,~•· hoN, S•• ,. not 
urrld tncl h unl'lltlJ • hoaca.iker. At o~a ,1 .. 1h• uotlLCJ4 for 
Ol.!••-ll1. 

lef1•re J1,.u 1 n1tuul .OlhH dleJ. he ..,ul Ill• •thlln1• •~e,u: -.c~ Cl• at ctMth 
1unJ•1hor1 1 N\I•• •M, ln face, vcta •h-• dJ 1Lvhi& vUh tier .u O• tlN ol 
hl• mth11'1 IIHIU, Hawt'nr, Mth1r had ft1'1110fttl7 vltlted the chU.r.n Hd 
"Ill ••peclall)' clttel to J.:aat•• llor 60Hl1 uu a lfll')' clltfthh _.J111t•nt lot 
Cl•• chUJu11. '"' ht puttculnf, Jn• H. 11a u.• only 2:•1 )'eau ftld at ,111 u .. . 
Jaw• dff• ftH hn• conuct vhfl hi• MUHal lathH HUPl for ,M u .. t be ... .. 
euart ht• H the HtHt, "'' fachrr h frtqua:nth' In JoU tGr 4run• ,nd •th•t 
,lol11U• flt , 

J•-• Hcl hla • lbl!At• •t• n•c 1ll1tl,le fl'lt Suclll Sec•rlcp li11nef1h Nc•u .. 
&halt mcher haJ 11ot ""''~'" lol'I• u"hllh 1tdou h•r dHth to .... uty. n .. 
chtl.tun I\I•• Hldlnhl 1itndt11. 

Ct1u "-• •nc• WIUr• .. NDJ' prel,lc,1• wlr.11 J11•• anJ hh alllllri11•• She coci\ •ll 
rhr chlldrtft 10 1'1:"el c, • .,_. fet cn,M.wltn& t•r • 111r t,ut •IMI felt tc IIIM• •t 
balpf•l • 11 .. "4110 &hen •••111111 ta r"r•H l'('tlt ltu1h,A lha ruun lot 
h1c•rwlalMblllt1 "• •11 h111r 1unJckt hlrw.a 1,.,, chl• w• •owt foU....,111 throuih 
""· ,,.,.,. hat "'""' l1111w1, • .i .,, .. , .. ., CMtU• .... ~. ckv •n• "' CCA vluUI .,, ...... 
c• M•hl •t•.tl tl'I,, Sh• hu aho '"" --., f,- •-•• Mer curri:"' u1114flllllrhr wa 
a&.1• c• &Dt Htt• tHta pr,•n• c1NM"4'11tt1 th• vaok• •c• vlch Dt. JN111 Jacb&tia 
J11ft11-,rft "" Cu,.J ..... , '" E.tt•I l.11n•l11,i. ,,,. rffl'ltt •• ...,, •• r, lhlt Cftflt. 
•-,.••• ... 11C vaa MUii a lna:1 111"'"1'1 l1ll•tit1,0 a.,,w_,.,, • l••i ~,., •IM 1111• nic1l1l 

•""rlUth11. Cl•t• A.a•• r1h•1."II to su d1M1 ta Ill• l'Qllce •tatf1111 h•ct111•• •I .. 
lo •ll•a~•tftl' .,., ttffw.~• tn r••rw• ltct ,. .. ,..,... h•u••• •••• """' th.e p.,Uu 
ortlr•t• C•r•••• ca•• uorht 1.a 1N1-, Olll tt.tr.airwl, 

b Mil J••--• lffla c.a111\11t tilMtfllf, '"Ill ,o,J v,111 ph1utl 111 • J11•11nlh1 h11-, ,~, ono 
n1,.11c. 1'- WI• rl11:11 PlMN an r,nlw,t..in lat 1w rnrtt. bl.,c11"11iltor af 1,aS M• 
J'Mlla&lun •AJ.ct. Ill• n•t wr~"' "'"• •11110 alll tll,vrat. Cl• r • t .. l• &Ill thut• 
VH ¥Hf lnflunllat l11 ur11lnri; J11-,1 1u""""• h1 n11. J11•H HV • ,1 .. t1pl•l 
1,. tau La•••"'"• Dr. ,.,..u. tor a , • .,, 11a •corrr.a 1•1111 rlal•t ., • ......, ,,~ 
_.._ u .. Mt c•••ln .41nl•t1'11 w • UI IN, 

My,- •1111 JaNt J• Mt au ahn11. 11,vr ct11U l11UI\U7 , 111 aul, n1har du~, 
l.nuv••t• UwJ 11ft 1111n1 • lwiut ud, ,ntwr. Jn-,• I• .a .. crlht1I u qulol. Uu 
ur•11 1ltHH hl• taell•a• or tflHuu•• l••u••• 11, •l••r• • l•I MJ • ft•nJ• 
ww•t • f hlll tl• UH.nht~ U aulc tlf ""tchlflR t.Y, Ha I~• tw cln•e lrl•..,•• 
Otta, .,.. l• "• l• • 1uto1I l•Cl•••no•• ti•• ather 1111, II l'J 11n1t I• wntbumll1 tn 
trn111tla 111ltl• the hv, l'IIU l'lf tl10 U• Jn•I IUJI at ltoN, 
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Ju•• 0.1rr11t 
•••• J 

Clan Hit•• ,1 .. 1 .,.,... --·· h .. bc:Mlrfi•r ,,o\l••· ,. Mllool "'· lHl thte• yean. Ht uJu tD a•c acunctfln b1 •ert"& "•Uh"• llo hu tltfUculty co-,l1ch1 1t1ltnNntt. Last year J1M1C• aUpped 1choal (or U d1y1 fro. s,,.uatMllr to lfolrf .. bciir. H• wa1 1u1 u ll,1rr1 HlU (or th• , .. , of th• 1c• r h1 Ch• Ai1h1lc lducttlt1n tiroau"• Seu""' oC hll tapro•IJ'NnC 1 lie \qi ... t bocll. tn Suua for Chi UH•U acl.ool y-• r , 

rot th• put rwa 1u ... u J• .. • hu bco• 1nVQh•4 11lrll ttw •~r wrk ,n,,u •. O..rh,c CM • ._.., ., \ti\ h \tOl'lleJ 111 • J-arorUt car•dO H s .. ,.... Dut1fll the 111•vr oC 19116 h1 cooh4 1t 1M ufeurla .11 Mtll \'ourlo"•l COIH• JHH Cl'IJ•1• coelllnc •n4 hopH u iutc• • corrftr of foH -n•1 .. 1nt. 
J••• •ltUd hi JI• •Hr veil th• Uut tlir.,_• u~d:• rif 11ho1tl tltll r1.111r IH1t tht-n aoc .. ,1re1r1• 1nJ • urull •lllftrtnc 1tnd not ~o-s,lott11s; w,t. 1f &to IN1111 ,,uw .. ,. •"•RC• 1w vtU b• •u•r• ,uhul r,o.,. .c1 ..... ,. c:und•ltwr """ wa,, .. 11 Iii• ;h.:iit lC Ii• \111 1111tp•ftJ,-.I It• 11:\• tn 1011111, 11i..- hl\1,..- :uni b nH .,um,,e:• h11u. Jnaua h l'H• lelatic al,out IIOl tltJpplttl lt(INUI Cti1r Lho.t N•C ~, 1h1 y11er , Jn .. , cJo11• nt.1l JIIII ca dt••• fer I"& anti 10 h r4Utn,1, 
it .. llh tafarMtlo• 

.,..,_, haJ t.11 JHt phfalUl tn Aur,uet. nn. KcullcaJtl ,u,w PA)• fctt n j'l1y•lc•l VlrflrJ '"° , .. ,.. JMa• l • ilD.9ctl~e.1 .. • lrf•ff l•dthf chll4 v\1h "° •ltnUlcut , .. , tlhi•1tt1 •r t,,JwrlH . no tteottU h wartna 1l•H111 •U the tt•. t1,1 ,,. docur vne l•tc •e-en ,,. S•ruabctr• 1,al -..t,un • ncrv rt.1lr •f 111&1uH .,.,. prHC'rSlteJ. TM onlf tl1191 h• vtU wor Ch•• l• to \latclt T.V. 
cu"d•ther hn '111b-cH ••tf • liHr& ....... ,. :.he ha• to , .. tho atoctor ,nf"p ,,., .. aouht. tft 1,n, ,he bec:n•• .,~,, JU .... 111111 Jt• &n&IHlf U hava sn (l11f1Hat.hm ., the • 191.fUt• lt"I"" thll clt.a•I .. ,. or th\l l\e• rt and ,urtau ., tM ••h•1), Sha WII h .. l'ltnltHJ tnr two tDHl11 Cnt tu•t•f't 1• d hH l'IOt hlil a tlOChffHCI. 

~~~ 

Fto.. Ike lnfoNMtlo11 a11thtreJ, rnl"" at rlftord1 1114 lnter•lw with J•--• an4 Mt 1r,1nU!nth1r, Jaw• •rr•u• 10 con1lnuu '" •Ht tlio crhcrl•~ lt1f' C.-t.lt1n•lly l91'1htd, II• Hhllltt• r-nr Hit l•II.•• IW1hlA1te• Nlw\\l'l"''• r-,or pnlll" taL•lna •._1111 . •..-.r .... 1111r. c• l'l"I 11t.aU• •ntl Lev ac,ulcatc 1Gttv0Uon. ;;.-~__, (2/.J., J; ✓ 7,) . 
,,.., •• .U.d, M.s.u. 
Schlnl Socl•l \IDf'••r 
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LANSING SCHOOL DISTRICT 

---------------- ~ 

""'°"' ltt'IICU cttnn "'O. 
••••.,..,...., 
~ ... ----

HaNI 

St ..... " 
1.0.1 
C.A.t 
Int 
Schooll 
CUdlt 
ba1 .. uon IIOht 
r,,chotoah, t 

!!!!.!!!! 

PStCllOIJlCICAL ICl'tlAT 

J••• Chaprell 
100,,, 

::!:'• 
Koh 
s .. , .. IUah Sctwol 

Sr•c tAl tJvc• tlon • r.t 

10/lllll 
L,n le ,1pa1t\ 

J• IIC'9 \al rtl.rrd far • rout In• chreo y-• r r.-.nl11albn to deUr•lne U M 

ccmll•Ntl H ,."--IU,i ,.,, • Sc,ccS.t Un,11l1>ft ,,_.,., •• 

School llt•toa 

J•111111 l1111 • IYllllr• 1tcit1tJ• 4 •choa-1 la U1• I.Anelftl SchOftt tllHrlct. U. Wft• 

ralern" fttt ... ••11tluatlor1 wl11Pft 111, vu In 1I• four, .. lllfflJc '" • ...,,.,. l'ark. 

Scho1tl ~tc•"M •t Jhru,, hw tu,1l11t•lnr, •ar.rv••h•t NJ•flO,ta•• •Nil lttw ~dealt 

achle'fC-nt. M • tctull of &hat •••htnct•• hv w• plH~-t lfl I Sr,Hl .. l 

t)-f:l 

F.duc1n hu, 1ro1rna for the !Mt loMLl1 r-.,ntro\l AM Scbnul Soctnl Var• ••"'le• 

11•1 ""-'"'"• 1"1111t rr•ar•• ct1n1 l••f"J nn.l 11• tttlt re-catttft,ct In chit 1,..,fflth 

ir•J• tor lr•cl•l r..tocnUein p1ncfit9ol'lo& 11n'6 Scltfl11t SudAl \htrlk nrwlcu•• Jnau• 

prH1ncty IUcntl• Svat:an IUah lthi~l \ol\tlfH her \Ml• Ill Srocldl f 1l•~catlol\ cla•1t11• 

wlch lha nc•fttlon •f •re •NI ;)'•• 

--•I•• •C CA•'O 
,..,, ... d t11•• ,u, 
C,Hltl.tllatlOA vllh Sptdtil EJucaUon C.,ardlnn\uf 

C."avlrutftR vlch tu• ko•Wr• 

ObH Mfl l Ian a 
cu.111cd lncnwlvti1 

.S•l•cr•d VAIS•l ,ult•tl•U 

-·-' "U• IM&I Acht• ---1\C tHt - ltw h•J - --.... , .. ' -
- -!"'_HtfHUlt111 ot IMU 

!'!!!.c.~£1.!?.!!..!!n\.h!.!! Sa• Schoctl Sotlltl IA,rlu,r nrun °" Ula. 

THERE'S NO BETTER ~CE TO LEARNI 

1.,._l ........ ,_. .. , .... ~ ..,., .... a..-,... ... 1,,__...,.._...,__ 

. . ,._ . 
>, • • ; • • .. : ' ~ -•• : :· , .. . :--- · ·:- · • .: · : • _ ,{, : 
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(!\".''"'"•'•'!'"" .,,. ...... r.,.,. "'" ttftr.ly fnr ttw• .. .,;itu,1t t..w hot ••Pf't"H"-"' tfl ~ 1tlrf •"d ~lwtt vhbJrawfto lh, rc,i1linr1Juil lo lt11, r11111111111t• 1UJ1.1 vi lel• nuutllr. l~vur, l.¥1."II tlt1•11clt Lkiu r~""''" fut ,,_, lllntl l11r. mllll 1t1.r I.HU _, .... urtalMd co "'·· h HCUd to bl ilhcru1dul H U ,,..,. •• H 111 UtLH • ot:tve (or 1ccl"a hl•• J••• 41' not •PPNf to •••ccr MICh 11.ICCc• I anil ...... J tD ff tNlancJ ID ltovl"I 8 dtffln1U u- 1ft Hhnnt. Althoucta he ... vllUrt& 10 .,..., .... , M ........... lMtUcuL•t• •n• tllowd an•1Hf t.7 a•o httn1 •1• c:al\Uct anJ en.th. NftJ or hll f • l(ldAH• VI.th • norv.u, l•ui;t., 

!!:!tLA.Jaln&•utull Since J•-•' •hlllt1 v-1111 ftOC ht llt.lHtll)n (t111f •cuttNt \llthU th• llurJetUN U lov n.:u,a ront• •• tve •'••l•t1• nalw.\lllH'I•) 1tnly lltlll'C•II •11lt-lHU ..,.,. 11J•lrtl• t•f'ull ln ar-ier to ••• .,.. hh ••U u, ,. t••I'""" tn a •ttt1eun·1J 111-..,tlDf'I. Mo ••a•Utcut CMJIJf WI MIC\I ho• hb rrHtnu11 •••L11J1I h•n ot kS• \l'l!rLV'll Uuunc1 a11d ohtaUnct nl,llh,,. Wltcl\ l•I• au• .. lc aHll• var• ••tH• oJ. 1•• alklWV\I • •lr.l'lrlcant drofl fr,tll tl1t1•e ttL1el11cJ thrae 711•n •~f'I, UhUc:- .lka lu1tl ft.:vl"••I,, 1.,e,u, .it tko l4ch ""'Ce:tltll• ... rca411•c. kl• IICltt•• , .... ,1.., wt• 01\1)' •t 11111 )Ch poritHS.lla. IU• ult1lfliallc ,core ""'• at ti,. •th rarcenctlo pravloY•ly • n4 le 11 tlltV At tho 2nd f"HCflnl lit. 

The lstl'ftthit htftvhv r11v11lo;I " fO"t:.l'lOf who a, ... , to t~el h• h.J• Hui .. M1•11 nf • t11,tedltt( 1ft Ill• a11rc~l•ll) •• It ,elntH co •ct1h,•lc och1«¥V•t1t. ,.., dt.S n111c 11~4,.,., c• fl.Iva a1n1 cup1111 •llll• tu ,1,•lll vlch 1•NblftWI ho ot1ce1M\trto •"6 trtu• t• cftJ•r• i,hat•wr ~o•• hi• .,,., •r r11•ttinnln1 111ctla11 lie teftJ• 111 vhlhlr:.w enll avvhl _,.••n ho eu.-oun1tt1 fTOltl111•• ""' O(Hn U'io "'""' ..-p"'91t• ID kt• U ~ ttll ... , ""' taut. eo .. pn,d ta the n•Jun1lo• dona tl,tro 1u•rt 01141 J_._., 4oH Mt •1'f"!lt ta M•• .. ,. a11tb rro,,, ... 

111• 1u11lu of shl• ••nbtulrin Jndlute Juoo tflnttn~• la acct •1h:lblttty r• ~YIHNl\la 01 '"' l:.,UoMll' 1 .. alr..t •ttwlunt, tll• e•1tlun• l prvl,111111• itppeftr ta Snurf•n vtth ht• abtllty to barn. r•,e.hathllupou&lt tnt•r-.cmtton l• .,,.n,ty reto,...ftlle4 lor 1111•• 

' ~.a:.P,,,., ... 
L"-tl• •~I"'•" Sct10C1l ,,,chol••ht 
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·•:. -···· 
. '' 

' ~-_., : ·. ' . ~. ~ . 'f , . . · .. ·· 

,rww 1 

INGHAM INTERMEDIATE SCHOOL DISTRICT 
..i IHDIVIDUALIUD EDUCATION PftOCftAM -~-1o,.u.. s-.. ' ,,. /;:;r- o··-·•-111• )">' Dn••I~ /~-1-L 001,.u .. ,1.1, __ ..,.. ______ _ 

SM1ft1'1 l't1n1t_ _ ii, < ffttld'"t a1111tc,.,.oe,._.,~:1,_.Y!f...,,..:f/'-o/t--------

l-• /2-,:n• ....... , .. 0,.11.,, ~~49/)?v"Mulht ~., ____ ,, ...... ~,-

·~-~~-~~~-~~~-
1~- .J..~~,,,. t,1l. J<.,rr .. 1.l ----- ,.~, .e _______ _ 

l11Ut1t 01 Camull~I ~~~ 

""'"" o .. ,_S.::L</..:~~ 
P'""11NMll!.d•f1~1 .... "''"'..., .• ·~17'- - ~ -=.._7-f() b" .. ,,--------

Mtfftt61nt'fll-tflllllltm5oo\ A~(ltil'L-----------------
u .... ,,,..,.,,..,. 

..JAr.:li..J.«1: ttcek« It •e cevtrrl lu 1f'I,,,., 
_ ,/' ccncl t te•,+¼ft"fl&,src dtrrv.d,.r·t! 

__;;:~,. ,J'n q,,,,aec 6,,,.. ,.,;,a ... , 
lo ~u,n✓r~ .... ) ' 

.. 1,1111 ~......,.._.. ,_llfa,.,u.,..n.,.,ortll•CAMI '"'°•I --.,._.__:0-WDhototet 
CAHM'l1 ,-~ t;j 1..n ft--• t)funiil 

• I • - I I I O - + ' •. • • .,/ 

• I .•.:., •~ •~_::•: I-•- - ,-.- ~•' . ·,'\J •: ~~-.~ ,• •• ~ ,.••,• ••I 
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~ETTTCV'do::; TTOdde,or 

.. 
lNCHA/vl INTERMECllAH SCHOOL DISTRICT 

..l:l!!Jt> C•a pp••L... • 
-•I nl ... ,1• ,u., ... 2 .°' .... ..,.~---- ,,.~.,1-'eT:hr1111111 

~•:,_ Or11u1.-. ' H4C 

!,-.. 
ll..,,.•IAC:llo..,tfllt"I 

....., ....... -,,.jer· Qdol>e, U"..')-
\lotce~ cr:r.ctr•·" 

,\ \ "P P•~pr.(\lc., 7coc h.,r 

I 

4o ·lc:i:,..:hcc~ ..;1.,nc. •c.i~I 

an,.\ v,ce•· .. 

~crtoll~ ~'-o;,11 j 
UPf•~pr,t\le, bc
ha",,.,,· ru\,.~ 
~he., .-.,.l,.\ h o,t.i 

.-, ....... 

_,_ 
SUJICYS 0 

32 

+11>1:~ 

Y~,H ._.~,r:.. .::tp
F•opr,.:11<, tc
".l.-, 1U I u.lc. .J..:. 
•~~.:hn 1,.1.p;,n 
re- .. .,~ / 'ol'lo 

••• 
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---~~t~.J--\. ·.·:i. •·.~~1r.Y~.,, .. w1-1...,.1 . • ' t ~/ • . , , 
~~, .......... ,. . .. . 

• • •• ,. , , JM.T11111CIPl.'l!IAU TP..l.'I tv!LUATIO!I uroat • (I!PC) . 
..WdUHl nn Nalln Ct, 
Phtn1ei 4Ui,-JiJi 
Patmt(IJ Nall An, Clau Le• 

4HIO 

::~:~Tt C1nur1.,•'"••~F....,id.-------
ftllPOl?I Ta I\DHrfH •HHM11't tatata•tlon aftd pnHft: p.rfoni• ftCI l1val1 tu th1 

d••elo,• ant al IN child'• lt1dtvtdqol1ud Eduuclon PT01u• C~tct ... 

KISc,r Ar111 ef CoftClffl hud 011 lltarull ,~,• RECEIVl!C-
11 •. ~ ,, "El-L. OhC'VPtl"- beh••hn· 

%1 ,,, .. o .. rHttO'IHI 

l, gadly dln.ncUd 
VJ, ti>.,<, !.!A,· 2 1~80 

l.aw 1cad,• 1c •cMe-ni•ftt 
,'t-• •••11t ht'(nn..d hi tumlffe llld Miud"'"' ' '" 

~trarlW:OtlC.r 

N• .. JPo• tcton ~ 

1. 
I. 
l, 
I. 

l,vduatt.n luc,l'\Pltnt• UHd 

11'ttfUf;'tl•• 1'Htlftfl ion, to pnwe,.r... 
Ouff.tl. lif H4lK, 
1if•• Ght-l. iendU 

:;;z;au 
::01/IJ 

tiii• ivitloi\, lhtlliiiii JJDU CO piiitnt 

,. lanau •f 1.a,1nat1"11: rreunc 1.Hel hi ., aecc,mn\4-cloH fnr 
ln •r••• et Ccmc.m p-,-fe,..•11• ... Plaftfth1• Chll•'• Pr••r• 

tulty dhtntt•• tlll'llt\ln 'Nh .. l• r , .. u., c1 .. , .... 1 
Dluuptlft behulor tndhl4"' 1 HUftl.hn 

.. ,,n111w fflPClflHI i,utt•ldu.t uau·.,., 

~ .Ae1da•lc achln•ucll'tt 11\hd •nd• Ian l ca,atulhdt 1tncl•f'ld atttlf'I 

Dhl"l••ttc l•pr-• ... tnl'h to 1!,CA> DN"''" ... .,., .. , ' olr. 
fu• IAdH 11tftH\lrll c:11:t(.J ?(1 ,t.1 i? Datu PpGl .l Y • / Z f? 

/ 4 
.. n.1, c-,htd rtf1nal pacU11 ltu:blH 1fr11 l•Uwln1 ,u,pottl\fl 4oc'll8ffltttto,n 

1, ~ Clffi•1t1t af pHtftt ar 1u.r411n for ..,rdu,tJn, - a.··~ 1'arnu 1'1ir1 ., ....... ,. ••r• •f t~h rshrn1 •; the \.uu•tft& ,,1indtt11., tu, n, 
of tha cb&l• .. .. ,-::;: ,.~ ,.-.:;:::, 

, , -;
I. 

CGa1JlH•• '"114uut ,.,. Jtullfllt Sctami"l 1N c-,1•ltaUOft• ton. 
Coaplll .. tntn4t• ctfllftl'1 T1111• h1lunU.,.,_ hitat>t, 
\lttttaa cepl•• If •1L u,1111na art ut1ct.14, 
lv1pnu4 hlftdtca, ta tndtc•td, 
tnilt•ld••l ft• •upeattc tu1' lu1p1tff to p1r1ht,111U tft tht 11ft t11•1otf'lt 
Ot:hcr PHtbtftt ••u. 

'.~' . • 1 •• · , • ... ~-~• ••:• • :- •' : - '_ \ • • •: :•~ •:.;, ' l; • • ,.; 
1
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L.IN!II NO SCIIOOL DUTRl CT 

Slt w. t1la,.a100 Stftet 
LM1U9, Nld1t,M 4HJl 

.... I JAHU tJl»U:Ll. 
Hnh•ll•• U•3- SH• M 
lchool I MOta• P• r• 
CUd• 1 • TucMr, "• con•• ne 
,c-1.,.;-r;n,utll• t tlt!llat\ 

luppart C•ftter, A Dau, 4•Jl·H 
1A9al C:uu4lan ,--_,e,.1.,or..,,•"'•:.:•::••,,_ ____ _ 
blnla1• hlp1 C:t.,,daeU1•t 
1iddr• u, 1,21 '"'ll•t a 4HIO 
PI\Of'l• I ••'•1G7C 

P•U or JW tv11-..tto,11 J/10 to prntftt SW tvatuetar1 Dttnov1n A. pouy, •h• 

~ 

J.-,.. • ., .. orl,lndlr nfundl fot 1vppottll• HnlcH on .hane 11. ltn. At that 
u-. t.h• c.•• ch• r •Ot• d •• , ..... ta"•d tD the ,nnCMIGther HffHI u ... , M4 • C'IM
fanfttt ... htld wUh th• ptlftel$1• l, t.a.acher aftd ,ran4,iotJt;• t, JIN& )'IIH a w.ttlf'. 
prabl•• and ha 1uck1 hl1 UfttH•• Ill• •ct.Iona and nactlCllftl ara wry alow. Na 11t1 
""" ht•• qvullona and. will "°' reuumd VflH lpcjll•ft U, Ht• ,,..,. .. lhH •Mtl •hit 
lt bell for I••• afWI aha w•nu M• ro di:i wU tn achaaJ .. • at. that tiN , .r ... 
WH h the laell'\d 9n4a but f'-"CtlCft,ft9 .t • lint ,rade 1•'19l. 'fhere IIIH flO arU~ 
td•n M t)lat. r•hrrd. 

0n r•bni•ry H, 1,110 • .r, ...... ,,.1n re hrra4 ,., •IIT'P•ftlff IH•le:r•. Tft• 
nftrnl •tHed, •DIH"f'tl" beh111lor, at1'r•Hh• n•PfflH• •hlcl'I ,,_ w,••n•l"ltad. 
NI I• lft 1.t,1 fa!ilnh 1uau an4 f\11\ctl~lnfl u. a Hcafld •n.de lull • 

pMtLT nlS'tOIIY 

..,,._. h pre ... nUr lhln, 111th 1\11 ,r1n4,iotMr, Hn, Cina A.11111, .,,4 thrH elb
U11t•• J--•• aother U dttHHd ud hh fat1'.1r la lft prt1cn. Mn ...... la • ca.
It ttla Mli:h1'1•1'1 IUt.• h11ca ec-.h•l'T• 

Mfl, bH h wan al J•••• dlrflculth• but hda i.het IMa -, N 411" '° the 
Sou ., hU Nlh.U ""·" h• IIH tvo lfUI a h1U fHfl old. "· .h ,,.,. &lieut dolft9 hh 
Cllllll"I • tMt.t "ti• ~1111 fHll t.hlt lt ftllll"Nlo Ilia Ml a tteod nlatlGt111'1lp vlt'II hb •lb
Un,•, lliat h • COftlUl\l lHH. fft U•• rot , .... ,tan. he h•a bean p1arl111 •1th u, 
alheT chtldn• lR ti• ••l,hl.iarl•c,nrl 11her• Carwi• llr, M did nat Jaill ln \Mir•-•• 
lnH a1ood an tlll 1ld11 Uf'ln. 

JCMt ... a ruU tu•, ah an,t a h• U Jutund b•lrl lit ltlrth. nan •P~•nd to ba 
110 dUUcvlttH durlftt pn'"uc:r ar bht.11. 1111 eat1y ctnd.,.....nt J111N•nd ta a. ft.r• 
~4l, bu&. at. thti •--• •t \WO .,,.. a half run, hh l'IOlh•r d.lad, MIii JMe• 111auld ftOt talk 
ta .,.,..._._ kh ,,.,,,d.iotll•r ... ,.u .... 111• ll\ ..... start 1111\an h• 'W'Hld not Pl•r •1th 
&nron• ar talk to '"1°"•• ft• Unally bullt a nhUICft,itllp •l\h • nr,, IHchtt, aftd 
whln •ha lift •\lddianlr, I\• s-,n• aed. to hh old beh••lar, "•t t•l\1114 to •,,J••• 
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City's 13t1i .4u.to FatcLlity 

Car Victin1 Identified 
Lansing police have identi• 

fied the woman who \i..·as killed 
by a sheriffs car early Thurs
day morning as Mrs. Shirley 
Chappell. 2-t of 3021 Beau Jar
d i n , 1\f eadowbrook Trace 
Apartments. 

~Irs. Chappell was struck by 
an Ingham County Sheriffs 
Department patrol car on I--496 
near Dunckel, east of the 
apartment complex around 
4:25 a.m. 

ACCORDING TO Lansing 
police, a Lansing police ser
geant saw her walking on 
Dunckel about 10 minutes be
fore the ac-cident and warned 
her about walking in the dark 
toward the expressway. She 
~aid she was out for a breath 
of fresh air and he assumed 
she was staying in the Hospi
tality Inn nearby. 

Dep. Daniel Shepler, 28, told 
police he was traveling along 
1·496 northbound when he 

looked into his rear-,·iew mir
ror to check a car coming up 
behind him. When he looked 
back onto the road\,;ay in front 
oi him he saw the woman and 
swcn·ed to a\·oid her but was 
unable to do so. 

~Irs. Chappell was the 13th 
traffic fatality in the city this 
year. Last year there were s ix 
during the entire year. 

1\lrs. Chappell is survived by 
her husband, Willie R.: two 
daughters, Carla and :Myra ; 
three sons, Lapriest Blocker. 
\Villie Jr., and James, all at 
home; her mother, l\lrs. Clara 
Axam and her father, Arthur 
A.xarn; two sisters, Shauneen 
and Sharon A.,am. two broth
ers, Rodne\· and Anthon\· 
Axam, and her grandparents. 
~Ir. and l\1rs. William Under
wood, all of Lansing. 

Services will be held Mon
day at 11 a.m. at the Rilcv Fu• 
ncral Home. • 

Copyright (C) 2018 Newspapers.com. All Rights Reserved. 
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Paul D. Connor, Ph.D. 
Neuropsychological Assessment Services 

22517 7th Avenue South 
Des Moines, WA 98198 

206-940-1106 Fax 206-400-2764 
NEUROPSYCHOLOGICAL REPORT 

NAME: James Chappell 
DATE OF BIRTH: 12/27/ 
DATE OF EXAM: 05/23/2016 & 05/24/2016 
DATE OF REPORT: 07/13/2016 
PATIENT'S AGE AT TESTING: 46 
LAST GRADE COMPLETED: 9 

IDENTIFYING INFORMATION/ REASON FOR REFERRAL 

James Chappell is a 46-year-old right-handed African American man. He was referred to me by 
his current federal post-conviction attorneys, the Office of the Federal Public Defender, District 
of Nevada. There is evidence that Mr. Chappell's biological mother used alcohol and heroin 
during the course of her pregnancy with him. Therefore, this neuropsychological evaluation was 
requested to detennine if Mr. Chappell's current cognitive functioning was consistent with the 
diagnostic guidelines for Fetal Alcohol Spectrum Disorders (F ASD). This information would be 
used by Julian Davies, M.D. in determining a final medical diagnosis on the fetal alcohol 
spectrum, if appropriate. It would also be used by Natalie Novick Brown, Ph.D. in her life-long 
functional and psychological assessment that addresses the impact of prenatal alcohol exposure 
on behavior. 

Mr. Chappell was seen privately at Ely State Prison in Ely, Nevada over the course of two days. 
Though initially introduced to me by one of Mr. Chappell's attorneys, no members of the 
defense team or jail staff were present during the interview and assessment. The purpose of the 
current evaluation and the limits upon its confidentiality were explained to Mr. Chappell, that a 
copy of this report would be submitted to his defense team, and that all parties involved in the 
case would have access to it. He was amenable to this and agreed to proceed with the 
assessment. 

I am a clinical psychologist with a specialization in neuropsychology and licensed within the 
states of Washington and Oregon. I obtained a Bachelor's Degree from the University of 
Washington, majoring in psychology. I received a Ph.D. in clinical psychology with a 
specialization in neuropsychology from Brigham Young University and completed an internship 
at Henry Ford Health System, specializing in neuropsychology. Following the receipt of my 
Ph.D., I received post-doctoral training in neuropsychology and F ASD at the University of 
Washington. For nearly 20 years, I have been involved in and conducted research focusing on 
the effects of prenatal alcohol exposure as it pertains to neuropsychological and mental health 
functioning and the structural and functional brain anomalies often seen in these disorders. I am 
currently in private practice, conducting neuropsychological evaluations in clinical and forensic 
settings, utilizing a battery of cognitive tests that have been shown to be sensitive to the effects 
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of prenatal alcohol exposure in over 40 years of research on this subject. A copy of my CV is 
attached to this report. 

DIAGNOSTIC FEATURES OF FASD 

Fetal Alcohol Spectrum Disorders (F ASD) is an umbrella term used to denote the presence of 
significant damage caused by prenatal consumption of alcohol. It encompasses a number of 
specific diagnoses. Individuals who have been damaged by prenatal alcohol exposure have been 
formally and medically diagnosed since the early 1970's. However, the specific diagnostic 
guidelines have undergone refinement over the years since. 

Fetal Alcohol Syndrome (FAS): This term was first coined in 1973 when doctors at the 
University of Washington began noticing children who were born to alcoholic women, had a 
very specific pattern of facial features, and demonstrated significant cognitive impairments. The 
Institute of Medicine (IOM) refined the diagnostic guidelines for diagnosis ofFAS when it was 
published in April of 1996. This was further refined when in 2004, the Centers for Disease 
Control and Prevention (CDC) developed a set of guidelines for the diagnosis of FAS that 
included more specific criteria for the three main diagnostic features. The first diagnostic feature 
of FAS is a specific pattern of facial features (short palpebral fissures, smooth or flat philtrum, 
and thin upper lip). All three of these facial features must be present at some point in the 
person's life for a diagnosis of FAS. However, the facial features often ameliorate as an 
individual passes through puberty, such that, someone who may have had the full facial features 
as a child may not retain these facial features to the same degree in adulthood. The second 
symptom for a diagnosis of FAS is growth deficiency, defined as height and/or weight below the 
10th percentile at some point in the person's life, especially as a child. The third symptom group, 
and the one most germane to my area of practice, is evidence of central nervous system (CNS) 
abnormalities. This can include hard signs such as abnormal neuroimaging, microcephaly, and 
neurologic impairments such as motor deficiency, seizures, soft neurological signs, and 
functional deficits as measured by neuropsychological testing. Functional deficits are defined as 
intellectual functioning 2 standard deviations below average and/or deficits at least I standard 
deviation below average in at least 3 domains of cognitive functioning (e.g. motor functioning, 
executive functioning, memory, attention, social skills, cognitive or developmental deficits or 
discrepancies, etc.). 

Fetal Alcohol Effects (FAE): This diagnosis was first identified in the late I 970's. It referred to 
individuals who had been exposed to alcohol prenatally and demonstrated the same CNS 
abnormalities as individuals with FAS in the presence of confirmed prenatal alcohol exposure. 
However, individuals with FAE had some or none of the facial features that are seen in 
individuals with FASO. With the development of the IOM diagnostic criteria published in April 
of 1996, the term FAE was replaced with the new terms of Partial Fetal Alcohol Syndrome 
(PFAS) and Alcohol Related Neurodevelopmental Disorder (ARNO), described below. 

Partial Fetal Alcohol Syndrome (PFAS): This was defined by the Institute of Medicine (JOM) 
in April of I 996 as an individual demonstrating some, but not all of the facial features and or 
growth deficiency seen in the diagnosis of FAS. However, the requirement of con firmed 
maternal alcohol exposure and CNS abnormalities is the same as for the diagnosis of FAS. 

Alcohol Related Neurodevelopmental Disorder (ARND): Based on guidelines developed by 
the IOM, in ARNO there are typically no physical features (facial anomalies or growth 
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deficiencies) in the presence of prenatal alcohol exposure. However, the same set of CNS 
abnormalities seen in FAS are present in ARND. Therefore, the same guidelines developed by 
the CDC for FAS can be applied for the diagnosis of ARNO. 

There has been ample research around the United States that demonstrated no difference between 
FAS, FAE, PF AS, and ARNO in the presentation of CNS abnormalities in neurological, 
neuroimaging, or neuropsychological signs. 

Cognitive Disorder, NOS and Neurodevelopmental Disorder Associated with Prenatal 
Alcohol Exposure: In 1994, the American Psychiatric Association (APA) released the 4th 

edition of its Diagnostic and Statistical Manual (DSM-IV). This included a diagnosis of 
Cognitive Disorder, NOS. This diagnosis was typically made for individuals who were 
demonstrating significant neuropsychological impairments but were not related to specific 
dementias or amnestic disorders such as Alzheimer's disease or Traumatic Brain Injury. 
Cognitive Disorder, NOS was routinely used as the DSM-IV diagnosis to describe the 
neuropsychological impairments that were associated with an F ASD. 

In May 2013, the 5th Edition of the Diagnostic and Statistical Manual (DSM-5) was published. 
Included in this edition is a diagnosis directly relevant to FASO: Other Specified 
Neurodevelopmental Disorder (3 l 5.8/F88). The only example provided explicitly in the text for 
this diagnosis is Neurodevelopmental Disorder Associated with Prenatal Alcohol Exposure (ND
PAE). This diagnosis identifies an individual as having an FASO and the neuropsychological 
evaluation is critical in making this diagnosis. ND-PAE does not differentiate individual FASO 
diagnoses, not relying on the facial features associated with FAS and PF AS in making the 
diagnosis. 

DOCUMENTS REVIEWED 

For the purposes of this report, the following records that were reviewed 1 focused on issues that 
were directly relevant to the current neuropsychological evaluation for consistency with F ASD. 
Therefore, it primarily focused on prior psychological/neuropsychological assessments, school 
based testing, and school records. Prior test scores are compared with current testing results 
below. These included: 

• Lansing School District Cumulative Records 
• Moores Park School Records 
• Forrest View School Records 
• Psychological Evaluation by Lewis Etcoff, Ph.D., ABPN dated 9/28/1996 
• Materials reviewed by Dr. Etcoff as part of his 1996 evaluation 
• Trial Testimony of Dr. Etcoff ( I 996 and 2007) 
• Declarations from the following individuals: 

o Benjamin Dean 
o Charles Dean 
o Georgette Sneed 
o James Ford 

1 I was given additional records to review but have highlighted these in particular as being most relevant to this 
assessment. A list of all the records I reviewed are attached to this Report. 
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o James Wells 
o Joetta Ford 
o Myra Chappell-King 
o Rose Wells-Canon 
o Terrance Wallace 
o William Earl Bonds 
o William Roger Moore 
o Willie Richard Chappell, Sr. 

NEUROPSYCHOLOGICAL TESTING RESULTS 

TESTS ADMINISTERED 

Psychological/Neuropsychological History Interview 
Wechsler Adult Intelligence Scale - 4th Edition (WAIS-IV) 
Wide Range Achievement Test - 4th Edition (WRA T-4) 
California Verbal Leaming Test - 2nd Edition (CVLT-2) 
Rey Complex Figure Test (RCFT) 
Conners' Continuous Performance Test - 3rd Edition (CPT3) 
Grooved Pegboard Test (GP) 
Finger Tapping Test (FT) 
Wisconsin Card Sorting Test- 4th Edition (WCST) 
Delis-Kaplan Executive Function System (D-KEFS) Tower and Proverbs Subtests 
Controlled Oral Word Association Test (COW AT) 
Ruff's Figural Fluency Test (RFF) 
Stroop Color and Word Test 
Trail Making Test (TMT) 
Auditory Consonant Trigrams Test (ACT} 
Gudjonsson Suggestibility Scale 2 (GSS2) 
Neuropsychological Assessment Battery: Auditory Comprehension Test (NAB: AC) 
Advanced Clinical Solutions: Social Cognition (ACS:SC) 
Texas Functional Living Scale (TFLS) 
Vineland Adaptive Behavior Scale - 2nd Edition (V ABS-II) (Administered to James Ford, Terry 

Wallace, & Myra Chappell-King) 
Behavior Rating of Executive Function, Adolescent Version (BRIEF) (Administered to James 

Ford, Terry Wallace, & Myra Chappell-King) 
Advanced Clinical Solutions: Effort Assessment Scores (ACS: Effort) Word Choices & Reliable 

Digit Span 
CVLT Forced Choice (CVLT: FC) 
CPT3 Validity (CPT3: V) 
The Dot Counting Test (Dots) 

Behavioral Observations: 
On both days of the assessment, Mr. Chappell presented as a friendly and polite man. On 
informal observation, though his upper lip appeared quite full, Mr. Chappell was noted to have a 
fairly smooth philtrum, a somewhat flattened midface, and eyes that appeared to be somewhat 
small. In addition, he was noted to have possible clinodactyly of the left pinky, somewhat large 
gaps between pinky and ring fingers, possible bilateral hockey stick creases, and a right ear that 
was noted for a possible railroad track pattern. Formal measurements were not obtained as part 
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of the current evaluation. This will be investigated formally by Dr. Davies as part of his 
evaluation. No tremor was noted during the course of the evaluation and he sat fairly still 
throughout. Throughout the course of both days he would ask me to purchase considerable 
amounts of food, which he would eat fairly quickly. Mr. Chappell tended to interact in a 
somewhat childlike manner that was not consistent with his chronological age. On interview he 
had difficulties remembering details of his history and would often talk around answers, not fully 
answering them. He would say things like "etc. etc." to make it seem like he had more fully 
answered questions. In addition, he would often use large words to give the impression of 
sophistication. However, several of the words chosen were not accurate to the context of the 
discussion. There was no indication of thought disorder, homicidal or suicidal ideation. 

On testing, Mr. Chappell tended to work quite slowly, thinking for a long time while performing 
tasks. However, he was very persistent and would continue to work hard on tasks. When tasks 
became difficult for him he would often smile and chuckle. At times, it appeared as though he 
was confused by instructions but would not often ask for clarification. In addition, he sought 
little feedback on his performance. 

Mr. Chappell was administered several performance validity tasks designed to measure his 
effort. On all tasks, his performance was nearly error free. Mr. Chappell's performance on effort 
tasks, combined with observations throughout the evaluation, indicated that the current 
assessment should be considered an accurate representation of his current neuropsychological 
functioning. 

Intellectual Functioning: 
Intellectual functioning indicated considerable variability in performance depending on the 
domain being assessed (see scores in Table I). His domains of greatest strength were in Verbal 
Comprehension and Perceptual Reasoning where his performance was within the average range. 
Processing Speed was performed within the low average range. His domain of greatest weakness 
was in Working Memory, where his performance was within the borderline to mildly 
intellectually impaired range. This means that 97% of people who have taken this test performed 
better than Mr. Chappell in this domain. Because of the split between domain performances, Full 
Scale IQ, measured at 86, should not be considered an entirely accurate representation of Mr. 
Chappell's overall intellectual functioning. Mr. Chappell has received IQ testing in the past (see 
Table: 1). When he was approximately 16 or 17, though scores were not provided, it was 
reported that his overall intellectual functioning was within the borderline to low average range. 
In later testing, he demonstrated significant splits between language-based and nonlanguage
based skills similar to current testing and his overall intellectual function ing. In prior versions of 
the WAIS, the working memory domain was included in the VIQ instead of being split into 
Verbal Comprehension and Working Memory domains as it is in the current version of the test. 
Mr. Chappell's level ofintellcctual functioning as well as significant splits between domains is 
frequently seen in individuals with F ASD. 

Table 1: COMPARISON OF CURRENT AND PRIOR IQ TESTING 
Year Test VCI/VIQ PRI/PIQ WMI PSI FSIQ 

10/1986 

6/1996 
5/2016 

Pages 

WAIS-R 
WAIS-IV 

/77 
96 

/91 
96 71 86 

Borderline to 
low average 

80 
86 
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When individual subtests were analyzed, Mr. Chappell's area of greatest strength was on a 
visuospatial task of assembling blocks to match a picture (high average range). He performed 
within the average range on a visuospatial task of identifying individual components of puzzles, 
a task of speeded visual scanning, and language-based tasks of identifying the abstract similarity 
between items and informational knowledge. Mr. Chappell performed within the mildly impaired 
range on tasks of speeded translation of information and short-term attention and memory for 
number sequences. His area of greatest weakness was in orally presented arithmetic, where he 
was performing within the mildly to moderately impaired range. On the balance of tasks, Mr. 
Chappell performed within the low average range. 

Academic Functioning: 
Language-based academic achievement was performed at a level that was fairly consistent with 
Mr. Chappell's level oflanguage-based intellectual functioning. However, he demonstrated 
considerably greater difficulties in arithmetic performance than might be expected based on his 
overall level of intellectual functioning, though quite consistent with his performance on orally 
based arithmetic testing from the IQ test. As can be seen in Table 2, word reading was performed 
at an equivalent of the middle portions of an 11th grade level while reading comprehension was 
performed at the equivalent of the beginning of the 121h grade level. Spelling, Mr. Chappell's 
area of greatest strength, was performed at an equivalent beyond the end of high school. By 
contrast, Mr. Chappell's arithmetic calculation skills were performed at an equivalent of the 
beginning of the 4th grade level. He was able to perform most addition and subtraction tasks, and 
was able to perform single digit multiplication. However, he was unable to perform division, 
multidigit multiplication, calculate fractions, or perform higher order arithmetic. His 
performance on math testing was considerably below expectations based on his level of formal 
education. However, it is consistent with school records that commented on troubles with 
arithmetic throughout his education, records indicating participation in special education 
services, and Mr. Chappell's own self-report that math was his most difficult subject. As can be 
seen in Table 2, Mr. Chappell's current performance on academic testing is quite consistent with 
prior testing in which he performed considerably more poorly on arithmetic tasks and had 
relatively greater sparing of language-based academic skills. Difficulties with academic 
functioning, especially with respect to arithmetic, are frequently seen in research on individuals 
with FASO. 

TABLE 2: COMPARISON OF CURRENT AND PRIOR ACADEMIC TESTING 
(Standard Score / %ile / Grade Equivalent) 

Year Test Word Reading/ Reading Spelling/ Math 
Total Reading Comprehension Writing 

5/1977 SAT /18%/ /18%/ 
5/1978 SAT /40%/ /12%/ 
5/1979 SAT /40%/ /23%/ 
5/1980 SAT /4/ /26/ 
5/1982 SAT /18%/ /11%/ 
12/1984 PeabodylAT / /6.0 I /1.s //8 I/Tl 
10/1986 WRAT /5th%/ /2%/ 
6/1996 WRAT-3 88//hs 89//8 67//4 
5/2016 WRAT-4 91/27%/11.6 92/30%/12.0 100/50%/> 12.9 72/3/4.0 
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Leaming and Memory Functioning: 
Mr. Chappell's initial performance on a list learning task was within the moderately to severely 
impaired range, recalling 2 of the I 6 words on the first trial. He benefitted from repetition of the 
list, improving his recall of words over the ensuing trials such that on the 5th and final trial Mr. 
Chappell recalled 10 of the 16 words, perfonning within the low average range. Because of his 
poor initial learning of information, his overall performance on the learning portion of the task 
was within the mildly impaired range. Following a short delay, Mr. Chappell recalled 9 words, 
perfonning within the average range. Following a long delay period, he recalled 8 words, again 
performing within the average range. 

Mr. Chappell was administered a contextual memory task in which he was read a story and asked 
to repeat it. His initial recall of the story was within the mildly to moderately impaired range, 
having difficulties recalling many components of the story. In addition, he added many details 
that were not in the original story, indicating some difficulties with confabulation. Following a 
delay, he again was unable to recall many of the components of the story, performing within the 
mildly to moderately impaired range. As with the short delay trial, he added several inaccurate 
details to the story, again indicating troubles with confabulation. 

On a visuospatial learning and memory task, Mr. Chappell was first asked to copy a complex 
figure and then later asked to draw the figure again from memory. When copying the task, Mr. 
Chappell perfonned within the severely impaired range. His approach to copying the figure was 
very poorly organized. He worked from right to left in a clockwise order breaking up the 
majority of the components. As such he did not appear to recognize the overall shape of the 
figure. In addition, he failed to copy one component of the figure. Following a short delay 
period, Mr. Chappell's reproduction of the figure was within the moderately to severely impaired 
range. His approach was again quite disorganized and many of the components were broken up. 
In addition, he did not recall the majority of the components of the figure. After a long delay 
period, Mr. Chappell's performance was within the moderately impaired range. Though he was 
able to recall a few additional components that he had not recalled on short delay task, the 
majority of the components that he did draw were inaccurate and his approach was again 
disorganized. 

Difficulties with learning and memory functioning and visuospatial construction have been 
reported in research on individuals with F ASD. 

Attention Functioning: 
Mr. Chappell's performance on a task of sustained visual attention showed no significant 
difficulties with attention functioning. However, his pattern of performance indicated 
considerable slowing of processing speed with reaction times that were quite slow. 

Motor Functioning: 
On a task of speeded eye-hand coordination, in which Mr. Chappell was asked to insert pegs into 
grooved holes, he performed within the average range, bilaterally. On a task of finger speed, in 
which Mr. Chappell was asked to tap a key as quickly as possible, he perfonned within the low 
average range when using his dominant right hand but within the mildly to moderately impaired 
range when using his left hand. Mr. Chappell did not indicate a history of significant hand injury 
which would account for his poor performance on the speeded motor task. 
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Suggestibility: 
Mr. Chappell was administered a test addressing his susceptibility to endorsing information, 
particularly in the context of interrogative questioning involving misleading cues. Mr. Chappell 
was read a short story and asked to repeat it. Mr. Chappell's performance on this portion of the 
task is reported above in the memory section. Following the recall of the story, detailed questions 
about the story are asked. After the first round of questions, the examinee is told that some of his 
answers are not correct, and the questions are then repeated. It is noted how many times the 
examinee succumbs to the misleading questions on the first round and how many times he 
changes his answers from the first to the second round. The total of the two is reported as "Total 
Suggestibility." When Mr. Chappell was presented with the questions for the first time, he 
endorsed 6 of the misleading questions, indicating performance within the average range. 
However, when the questions were posed to him the 2nd time, he endorsed 12 misleading 
questions, indicating performance within the mildly to moderately impaired range. In addition, 
he shifted his response on 6 questions, indicating performance within the low average to 
borderline range and suggesting some difficulties withstanding external pressure. Overall, his 
total suggestibility was within the low average range. 

Executive Functioning: 
Executive functions are described as the ability to problem solve, learn from past mistakes, 
inhibit responses, shift attention, multi task, and generate information. On a task of visual 
tracking, Mr. Chappell performed within the high average range. When test complexity was 
increased to include shifting attention during the visual tracking task, he again performed within 
the high average range. He performed within the low average range on a task of word generation 
based on a letter cue (e.g. letter "B"). When asked to name as many animals as he could, a more 
structured task, Mr. Chappell performed within the high average range. On a test requiring the 
generation of unique figural designs (analogous to the verbal fluency task), Mr. Chappell 
performed within the mildly to moderately impaired range. On a task of response inhibition, Mr. 
Chappell was first asked to read a series of words (names of colors) as quickly as possible and 
then asked to identify colors quickly. Finally, he was asked to identify colors of ink while 
ignoring the word that was printed. His reading of words was within the low average range, 
while his naming of colors was within the mildly to moderately impaired range. On the inhibition 
task, identifying the color of ink while ignoring the word, Mr. Chappell's performance was 
within the average range. On a working memory task in which Mr. Chappell was required to 
remember a series of letters while performing a distraction task (counting backwards by 3's), he 
performed within the low average range, overall. 

On a fairly structured visual problem solving task, Mr. Chappell was asked to move a series of 
graduated sized disks on pegs one at a time to match an exemplar configuration. His overall 
performance on this task was within the average range, completing all but one of the trials and 
performing the task fairly quickly (average range). On a less structured task of visual problem• 
solving, Mr. Chappell was asked to make judgments on matching stimuli in which multiple 
matching criteria could be applied. His overall performance on this task was within the impaired 
range. It took him many trials in order to identify the initial problem solving strategy (mildly to 
moderately impaired range), and ultimately was only able to identify three of the six possible 
strategies (mildly impaired range). On this task, Mr. Chappell would become stuck on particular 
problem solving strategies even when they were not effective (mildly to moderately impaired 
range), indicating considerable difficulties with perseverative behaviors. In addition, he made 
many additional errors in matching (mildly impaired range). On a test in which Mr. Chappell 
was asked to explain both common and uncommon sayings, his overall performance was within 
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the average range. However, though he was typically able to correctly describe the concrete 
meaning of the sayings (average range), Mr. Chappell demonstrated considerably greater 
difficulty identifying the abstract meanings behind the sayings (mildly impaired range). School 
records include comments of poor problem solving skills when Mr. Chappell was 16 years old. 
Deficits in executive function skills, especially on tasks that have less external structure, have 
frequently been documented in the research literature on individuals with F ASD. 

Adaptive Functioning: 
Two avenues were utilized to assess Mr. Chappell's day-to-day adaptive functioning skills. The 
first avenue included direct measures of Mr. Chappell's abilities in several aspects of daily 
activities in the structured environment of the testing room. The second avenue involved 
informant reports of his functioning on a day-to-day basis in non-structured environments. 

Direct Measures: Mr. Chappell was administered a test designed to address his perception of 
emotional states in others. His overall social perception was within the average range. He was 
able to identify emotional content both based on facial expression and tone of voice. 

On a receptive communication task in which he was asked to follow a series of instructions, Mr. 
Chappell performed within the average range, overall. He was able to follow most single and 
multistep step instructions accurately. However, he tended to become somewhat confused by 
convoluted or misleading questions (e.g. double negatives). 

On a test that measured such daily living skills as communication, domestic abilities, and 
community skills, Mr. Chappell's overall performance was within the mildly to moderately 
impaired range. He demonstrated significant impairments in his ability to calculate change and 
communicate accurately in daily activities. 

Taken as a whole, current direct testing indicates that in structured situations Mr. Chappell 
demonstrates impairments in communication and daily living skills. 

Informant Report: The Vineland Scales of Adaptive Behavior- II (V ABS-II) were 
administered to three people who have frequently interacted with Mr. Chappell and have known 
him well. The informants included his friends, James Ford and Terry Wallace, and his sister, 
Myra ChappeU-King. The interviews were conducted by Joanne Sparrow, a psychometrist and 
Ph.D. clinical psychology student specially trained in administering these interviews. All three 
reported on his functioning when he was 25 years old. However, his sister acknowledged that she 
did not know him very well during this time period and as such was unable to provide complete 
information on his functioning. She indicated being better able to comment on his functioning 
between the ages of IS and 17, though a follow-up interview regarding his functioning during 
these ages could not be obtained prior to the completion of this report. As part of the interview 
process all three informants were administered the Behavior Rating Inventory of Executive 
Function. One aspect of the BRIEF is that it includes several validity measures to determine the 
potential for bias in the informant. None of the informants' responses raised concerns about the 
validity of their report, and should thus be considered an accurate representation of their 
perceptions of Mr. Chappell's day-to-day functioning. 

On the Vineland, both Mr. Ford and Mr. Wallace were able to provide sufficient information in 
order to calculate an overall composite score. Based on their report, Mr. Chappell obtained and 
Adaptive Behavior Composite Scores of78 (7th percentile) and 54 {<P1 percentile), respectively. 
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This indicates day-to~ay functioning that is between 1.5 and 3.1 standard deviations below 
average, and represents significant impairment. They also represent functioning that is below 
expectations based on Mr. Chappell's level of intellectual functioning, especially with respect to 
language-based skills. Deficits in the ability to apply cognitive skills appropriately in day-to-day 
activities when the levels of external structure are at their lowest, are seen extremely frequently 
in research on individuals with FASO. The Vineland assesses three domains of adaptive 
functioning: Communication; Daily Living Skills; and Socialization. 

Mr. Ford indicated that his friends overall communication abilities were within the low average 
range while Mr. Wallace indicated communication functioning to be within the severely 
impaired range. This indicates a fairly significant discrepancy between the two informants' 
reports. Mr. Ford indicated that Mr. Chappell's only area of significant weakness was in written 
skills where he was reported to be functioning within the mildly impaired range. By contrast, Mr. 
Wallace indicated that Mr. Chappell's receptive communication skills were his area of greatest 
weakness with functioning that was reported to be within the moderately to severely impaired 
range. Mr. Wallace also indicated expressive and written skills to be within the moderately 
impaired range. Though Ms. Chappell-King was unable to provide sufficient information to 
calculate the full domain score, she was able to report on some of the subdomains when her 
brother was 25 years old. She agreed with Mr. Wallace that her brother's area of greatest 
weakness was receptive communication skills, functioning within the moderately to severely 
impaired range. She also indicated that his expressive language skills were within the mildly to 
moderately impaired range. Therefore, Ms. Chappell-King's responses to questions were quite 
consistent with Mr. Wallace's responses 

Mr. Ford reported Mr. Chappell's overall daily living skills to be within the mildly to moderately 
impaired range while Mr. Wallace reported his functioning to be within the moderately impaired 
range. Both agreed that personal hygiene skills were an area of weakness, with functioning that 
was within the mildly to moderately impaired range. Mr. Ford indicated that community based 
skills were within the mildly to moderately impaired range while Mr. Wallace indicated that 
skills in this area were within the moderately to severely impaired range. All three informants 
agreed that domestic skills were an area of relative strength for Mr. Chappell. Both Mr. Ford and 
Ms. Chappell-King indicated domestic abilities that were broadly within average range while Mr. 
Wallace indicated abilities that were within the mildly impaired range. 

Socialization skills were reported by both Mr. Wallace and Mr. Ford as being within the 
impaired range with Mr. Ford indicating functioning that was within the mildly impaired range 
while Mr. Wallace was indicating functioning within the mildly to moderately impaired range. 
Both agreed that his area of greatest relative strength was in coping skills where his performance 
was in the low average to borderline range. Mr. Ford indicated similar levels of functioning with 
respect to Mr. Chappell's interpersonal skills while Mr. Wallace indicated interpersonal skills 
that were within the mildly to moderately impaired range. 

When comparing the reports of the informants, greatest discrepancy was found with respect to 
communication skills with Mr. Ford indicating functioning that was considerably higher than 
either Mr. Wallace or Ms. Chappell-King were indicating. In other aspects of daily living skills, 
the informants were fairly consistent in their description of Mr. Chappell. 
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SUMMARY OF FINDINGS 

Figure I graphically represents Mr. Chappell's pattern ofperfonnance on the current testing 
where all scores are converted to standard deviations from the mean (a score of 0, green line) and 
the direction of deficit is made consistent (lower scores= poorer performance). Standard 
deviations below -2 for intellectual testing and - I for neuropsychological testing represent areas 
ofimpaired functioning (red line). Mr. Chappell's performance is shown with the blue line. 

As can be seen in Figure I, Mr. Chappell demonstrated significant impainnents in 9 domains of 
functioning. These included: 

I. Academic functioning, especially in arithmetic 
2. Leaming and memory for verbal and visual information 
3. Visuospatial construction and organization 
4. Attention functioning 
5. Processing speed 
6. Executive functions, especially on tasks low external structure 
7. Communication skills (based on direct testing of expressive communication and two of 

three informant reports) 
8. Daily living skills (based on direct testing and infonnant reports) 
9. Socialization skills (based on informant reports). 

In addition, 40% of Mr. Chappell's test scores shown in Figure 1 were at or below the cutoff 
point for impairment, indicating quite widespread impairments. Furthermore, 28% of the scores 
that were in deficit were found to be at least within the moderately impaired range. 

The guidelines developed by the CDC for diagnosing an F ASD require that, in the presence of 
prenatal alcohol exposure, functioning in at least 3 domains of cognitive functioning that are at 
least one standard deviation below average and/or intellectual functioning that is within the 
intellectually disabled range. Reportedly, multiple people have indicated that Mr. Chappell's 
mother consumed alcohol as well as heroin during the course of her pregnancy. Mr. Chappell's 
pattern of current neuropsychological functioning meets the diagnostic guidelines with deficits 
that were identified in 9 domains of functioning. 

In addition, Mr. Chappell is demonstrating a pattern of functioning on current testing that is 
consistent with research studies on individuals with F ASD. As can be seen in Figure 2, Mr. 
Chappell is demonstrating significant splits in performance between the various domains ofIQ 
testing, a pattern often seen in individuals with F ASD. In addition, Figure 3 compares Mr. 
Chappell's performance on current testing with research on individuals with FASO with respect 
to intellectual, academic, and adaptive functioning. As can be seen, Mr. Chappell demonstrates a 
descending pattern of performance between the three domains offunctioning that is entirely 
consistent with research on individuals with F ASD. This pattern can be seen as a "hallmark" 
feature in research on individuals with FASO. Finally, Figure 4 portrays Mr. Chappell's 
performance on executive functioning and adaptive functioning measures where the green line 
represents the average score for higher structured executive function tasks, the purple line 
represents the average for lower structured executive function tasks, and the red line represents 
the average score for the lowest level of external structure with respect to adaptive skills. As can 
be seen in the figure, Mr. Chappell is demonstrating a stepwise decrease in functioning as the 
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level of structure in the environment also decreases. Therefore, Mr. Chappell's current pattern of 
neuropsychological functioning is consistent with the diagnostic guidelines for an F ASD. 

On interview, Mr. Chappell did not report a significant medical history that could be contributory 
to his current pattern of neuropsychological functioning. He recalls one incident in which he fell 
from a moped but indicates that he does not strike his head during the incident He also recalls a 
few fights with family members in which he was struck in the head. However, he reports never 
receiving a blow to the head that resulted in loss of consciousness or concussion-like symptoms. 
By contrast, Mr. Chappell reports a history of alcohol, marijuana, and crack cocaine use in his 
life. He first tried alcohol when 12 years old. Between the ages of 15 and 17, he indicated 
drinking nearly daily to the point of intoxication though not to the point of passing out or 
throwing up. After the age of 18, he indicates drinking at least every other day to the point of 
intoxication and acknowledged using alcohol up to the time of his arrest. He first tried marijuana 
at the age of 12 and began using on a daily basis when he was t 6 or 17 years old. He reports 
continuing to use marijuana at least once every 3 to 4 days up until the time of his mest at 25. 
He first tried crack cocaine at the age of 17. He reports that he did not use frequently until just 
before moving to Las Vegas, but that once there he began using approximately every other day, 
increasing his use over time. It is possible that using alcohol, marijuana, and crack cocaine could 
have a negative impact on cognitive functioning, especially during the time that a person is 
actively using. However, the majority of research indicates that even with chronic use of 
substances, ongoing abstinence typically will lead to improvements in cognitive functioning. In 
addition, research on animals and humans has found that those exposed to prenatal alcohol are 
more likely to develop alcohol and substance use problems that frequently start earlier in life. 
Therefore, while it is possible that these competing possibilities could have had an additive 
impact, Mr. Chappell's pattern of current neuropsychological functioning continues to be 
consistent with guidelines for the diagnosis of F ASD. 

Thus, Mr. Chappell's current functioning is consistent with pnst research and with current 
guidelines for diagnosis of a F ASD. As such, a diagnosis of Neurodevelopmental Disorder 
Associated with Prenatal Alcohol Exposure (ND-PAE) based on the current DSM-5 would 
be appropriate. He would also have been appropriately diagnosed with Cognitive Disorder, 
NOS when the DSM-IV was being utilized between 1994 and 2013. However, the ultimate 
medical diagnosis awaits formal evaluation by Dr. Davies. 

Paul D. Connor, Ph.D. 
Licensed Psychologist/Neuropsychologist 
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SUMMARY SCORES 

WECHSLER ADULT INTELLIGENCE SCALE FOURTH EDITION (WAIS-IV): 
Verbal Comprehension 
Similarities 
Vocabulary 
Information 

Working Memory 
Digit Span 
Arithmetic 

Scaled Score 
9 

Perceptual Reasoning 
Block Design 

8 
11 

Matrix Reasoning 
Visual Puzzles 

Scaled Score 
6 

Processing Speed 
Symbol Search 

4 Digit Symbol-Coding 

!Q 
Verbal Comprehension 96 
Perceptual Reasoning 96 
Working Memory 71 
Processing Speed 86 
Full Scale IQ 86 

WIDE RANGE ACHIEVEMENT TEST 41hEDITION: 
Subtests 
Word Reading 
Sentence Comprehension 
Spelling 
Math Computation 
Reading Composite 

Standard Score 
91 
92 

100 
72 
90 

CALIFORNIA VERBAL LEARNING TEST: (mean""50, sd=-10) 

Trial I 
Tria15 
Total of all learning trials 
Short Delay Free Recall 
Long Delay Free Recall 
Recognition 

T-Score 
20 
45 
38 
50 
45 
55 

Percentile 
<I 
31 
12 
50 
31 
69 

REY COMPLEX FIGURE TEST: (mcan .. 50, sd'-10) 

Copy 
Immediate Recall 
Delayed Recall 
Recognition Total Correct 

T-Score Percentile 
17 <I 
23 <I 
26 1 
40 16 

Conner's Continuous Performance Test- 3rd Edition (mean=50, sd: J0) 

Omissions 
Commissions 
Reaction Time 
Variability of Reaction Time 

T-Score Percentile 
47 61 
39 86 
63 9 
47 61 

GROOVED PEGBOARD: (mean-'50, sd"'IO) 
T-Score Percentile 

50 Dominant Hand 50 
Non Dominant Hand 50 50 
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Percentiles 
27 
30 
50 
3 

25 

Scaled Score 
12 
7 
9 

Scaled Score 
9 
6 

Grade Equivalents 
11.6 
12.0 
>12.9 
4.0 
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FINGER TAPP ING: (mean=50, sd=J 0) 

Dominant Hand 
Non Dominant Hand 

~ 
41 
33 

Percentile 
18 
4 

CONTROLLED ORAL WORD ASSOCIATION TEST: (mean"'-50, sd'" 10) 
T-Score Percentile 

Total ofF-A-S Trials 42 21 
Animals 56 73 

RUFF'S FIGURAL FLUENCY: (mean"'50, sdizJO) 
T-Score 

Total Unique Designs 
Perseverations 

STROOP TEST: (mean• 50, sd=IO) 

Word only trial 
Color only trial 
Ink color (ignoring printed words) 
Interference 

TRAILS TEST: (mean=50, sdmJO) 
T-Score 

Trials A 
Trails B 

55 
57 

30.3 
34.9 

T-Score 
41 
31 
53 
56 

Percentile 
69 
75 

CONSONANT TRIGRAMS: (mean"'50, sd== IO) 

9 Second Delay Trials 
18 Second Delay Trials 
36 Second Delay Trials 

T-Score 
42 
48 
40 

Percentile 
2.3 
6.8 

Percentile 
18 
3 (I error) 
61 ( I error) 
73 

Percentile 
21 
42 
16 

WISCONSIN CARD SORTING TEST: (mean'"50, sd:cJO) 
T-Score Percentile 

Perseverative Responses 
Nonperseverative Errors 
Conceptual Level Responses 

33 5 
36 8 
35 6 

Categories Completed 
Trials to Complete l '1 Category 
Set Breaks 

Raw Score 
3 
33 
0 

Percentile 
6-10 
2-5 
>16 

DELIS-KAPLAN EXECUTIVE FUNCTION SYSTEM: (mean" IO, sd- 3) 
Standard Score Percentile 

Tower Test 
Total Achievement 11 
First Move Time 11 
Time per Move 9 
Move Accuracy IO 
Total Rule Violations I I 

Proverbs Test 
Total Achievement 9 
Common Proverb Achievement 10 
Uncommon Proverb Ach. 8 
Accuracy Score 10 
Abstraction Score 6 
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63 
63 
37 
50 
63 

37 
50 
25 
50 
9 
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NAB: AUDITORY COMPREHENSION TEST: (mean .. 50, sd== 10) 
T-Score Percentile 

Total Auditory Comprehension 55 69 

ACS: SOCIAL COGNITION: (mean,.10, sd""3) 

Social Perception 
Affect Naming 
Prosody 
Social Perception Pairs 

Scaled Score 
II 
II 
11 
9 

Percentile 
63 
63 
63 
37 

GUDJONSSON SUGGESTIBILITY SCALE 2: (mean .. 50, sd2 I0) 

Immediate Recall 
Delayed Recall 
Yield I 
Yield 2 
Shift 
Total Suggestibility 

Scaled Score Percentile 
34 5 
30 2 
46 34 
34 5 
40 16 
42 21 

TEXAS FUNCTIONAL LIVING SCALE: (mean=50, sda J0) 
Scaled Score Cumulative Percentile 

Time 
Money & Calculation 
Communication 
Memory 
Total Score 34 

>75 
3.9 
3.9 
17-25 
5 

VINELAND ADAPTIVE BEHAVIOR SCALES: (Administered to James Ford re age 25) 

Communication 
Receptive 
Expressive 
Written 

Daily Living Skills 
Personal 
Domestic 
Community 

Socialization 
Interpersonal Relationships 
Play and Leisure time 
Coping Skills 

Adaptive Behavior Composite 
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Standard Score Percentiles v-Score 
(mean=IOO, sd=l5) (mean"'l5,sd"'3) 
90 2S 

76 s 

77 6 

78 7 

15 
16 
11 

9 
16 
10 

12 

12 

Age Equivalent 

18:0 
22+ 
11:3 

12:6 
22+ 
17:0 

16:0 

12:6 
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VINELAND ADAPTIVE BEHAVIOR SCALES: (Administered to Terry Wallace re age 25) 

Communication 
Receptive 
Expressive 
Written 

Daily Living Skills 
Personal 
Domestic 
Community 

Socialization 
Interpersonal Relationships 
Play and Leisure time 
Coping Skills 

Adaptive Behavior Composite 

Standard Score Percentiles v-Score 
(mean..,100, sd,.15) (mean"'l5,sdmJ) 
29 < I 

63 

71 3 

54 < I 

7 
8 
8 

9 
11 
7 

IQ 

12 

Age Equivalent 

4:7 
5:7 
9:0 

12:6 
15:0 
9:6 

11:6 

12:6 

VINELAND ADAPTIVE BEHAVIOR SCALES: (Administered to Myra Chappell-King re age 25) 

Communication 
Receptive 
Expressive 
Written 

Daily Living Skills 
Personal 
Domestic 
Community 

Socialization 
Interpersonal Relationships 
Play and Leisure time 
Coping Skills 

Adaptive Behavior Composite 

Standard Score Percentiles v-Score Age Equivalent 
(mean'"IO0, sd"'l5) (mean= l5,sd=3) 

7 
9 

12 

4:11 
7:6 

15:3 

BRIEF-A: (meana:50, sd= 10) (Administered to James Ford re age 25) 

Inhibit 
Shift 
Emotional Control 
Self-Monitor 
Initiate 
Working Memory 
Plan/Organize 
Task Monitor 
Org. of Materials 
BRI 
Ml 
GEC 
Negativity Scale 
Infrequency Scale 
Inconsistency Scale 
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T-Score Raw Score 
45 
61 
45 
65 
45 
58 
51 
53 
SI 
SI 
51 
52 

0 
I 
6 
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BRIEF-A: (mean,.,50, sd=I0) (Administered to Terry Wallace re age 25) 

Inhibit 
Shift 
Emotional Control 
Self-Monitor 
Initiate 
Working Memory 
Plan/Organize 
Task Monitor 
Org. of Materials 
BRI 
Ml 
GEC 
Negativity Scale 
Infrequency Scale 
Inconsistency Scale 

T-Score Raw Score 
66 
61 
45 
68 
48 
74 
58 
57 
44 
58 
56 
57 

I 
I 
4 

BRIEF-A: (mean=S0, sd=IO) (Administered to Myra Chappell-King re age 25) 

Inhibit 
Shift 
Emotional Control 
Self-Monitor 
Initiate 
Working Memory 
Plan/Organize 
Task Monitor 
Org. of Materials 
BRI 
Ml 
GEC 
Negativity Scale 
Infrequency Scale 
Inconsistency Scale 

T-Score Raw Score 
57 
53 
54 
SI 
42 
ss 
49 
S7 
SJ 
54 
so 
52 

0 
I 
4 

CALIFORNIA VERBAL LEARNING TEST - FORCED CHOICE: 

Correct choices 
Total Correct 
16/16 

CONNERS' CONTINUOUS PERFORMANCE TEST - VALIDITY: 
Overall Validity: Valid 

ADV AN CED CLINICAL SOLUTIONS - EFFORT ASSESSMENT SCORE: 

Reliable Digit Span 
Word Choice 

THE DOT COUNTING TEST: 

E-Score 
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Raw Score 
7 
491S0 

Score 
8 
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Standard Deviations {mean= 0, sd = 1) 
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Figure 2: 

Significant Splits on Current IQ Testing of James Chappell 
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Figure 3: 
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Downward Slope James Chappell 
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Figure 4: 

::. , .... 
• 
;I I 
c 
n . 
.&:. ';) 

i .s ,., .. 
C 
_g •''i 

·! : 
0 ... 
; 1:, 

] 
JI , 

Page 21 

Neuropsychological Testing of James Chappell: 
Executive Functioning and Adaptive Functioning 

Executive function 
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,, 

MATERIALS RELIED UPON (Amended) 

DOCUMENTS SENT TO DR. PAUL CONNOR 

• Dr. Lewis Etcoff, Report (6-11-1996) 

• Dr. Lewis Etcoff, Supplemental Report (9-28-1996) 

• Evaluation Material (incl. Life History Questionnaire), Dr. lewis Etcoff 

• Dr. Natalie Novick Brown, Final Report (8-3-2016) 

• Dr. Julian Davies, Final Report (8-5-2016) 

• Quantitative EEG Analysis, Dr. Robert Thatcher (8-1-2016) 

• Dr. Jonathan Lipman, Report (8-12-2016) 

• Dr. Matthew Mendel, Final Report (6-27-2016) 

• Social History Chronology 

• Photo, James Chappell at age five 

• Photo, James Chappell at age one 

• Excerpts of Medical Records from Ely State Prison for James M. Chappell 

• Nevada Supreme Court Opinion (12-30-1998) 

School records. James M. Chappell 

• 1976-1977 Moores Park School, Semester Report 

• 1977 Moores Park School, Certificate 

• 1978 Lansing School District Environmental Education Center, Certificate 

• 1978, Moores Park School, Certificate for Field's Day 

• 1979-1980 Moores Park School, Student Progress Report 

• 1980 Class assignment 

• 1980 Daily Progress Report 

• 1981, Forest View School, Student Progress Report 

• 1982, Maple Grove School, Certificate of Completion-6th grade 

• Junior Citizen's Award, Officer Friendly Program 

• Lansing School District, Cumulative School Record 

Declaratlons of: 
• Angela Mitchell (8-9-16) 

• Benjamin Dean (4-17-16) 

• Bret Robello (9-29-16) 

• Charles Dean (4-19-16) 

• Carla Chappell (4-23-16) 

• Clare McGuire (8-6-2016) 

• Dina Richardson (8-9-16) 

• Ernestine 'Sue' Harvey (6-15-16) 

• Ernestine 'Sue' Harvey (7-2-16) 

• Fred Dean (6-11-16) 

• Georgette Sneed (5-14-16) 
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• Harold Kuder (4-17-16) 

• James Ford, (5-19-16) 

• James Wells (1-22-16) 

• Joetta Ford (5-18-16) 

• Lila Godard (8-5-16) 

• Lewis Etcoff (7-11-16) 

• Louise Underwood (9-22-16) 

• Madge Cage (9-24-16) 

• Michael Chappell (5-14-16) 

• Michael Pollard (9-14-16) 

• Myra Chappell-King (5-20-16) 

• Phillip Underwood (4-17-16) 

• Rodney Axam (4-16-16} 

• Rose Wells-Canon (4-16-16) 

• Rosemary Pacheco (8-9-16) 

• Sharon Axam (4-18-16) 

• Sheron Barkley (4-16-16) 

• Shirley Sorrell (9-23-16) 

• Terrance Wallace (5-17-16) 

• Verlean Townsend (9-23-16) 

• William Earl Bonds (5-13-16) 

• William Roger Moore (4-17-16) 

• Willie Richard Chappell (4-16-16) 

• Willie Richard Chappell, Jr. (5-16-16) 

• Willie Wiltz, Jr. (7-28-16) 

Trial and 2nd Penalty Trial Testimony of: 

• Trial Testimony, James Chappell (10-14-1996) 

• Trial Testimony, Or. Lewis Etcoff (10-15-1996) 

• Trial Testimony, William Roger Moore (10-22-1996) 

• 2nd Penalty Trial Testimony, Dr. Lewis Etcoff (3-16-2007) 

• 2nd Trial Testimony, Dr. William Danton (March 14, 2007) 
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' 
JULIAN DAVIES, MD 4245 RoonnLT WAY NE 

SIATTLI, WA 98105 

T 206-313-0252 
F 206-598-3040 
JOOLIAN@UW.IOU 

AUGUST 5, 2016 

JAMES CHAPPELL - MEDICAL EXPERT REPORT 

James M. Chappell (DOB 12/27. is a 46 year old man referred to me by the Office of 
the Federal Public Defender, District of Nevada, current federal habeas counsel for Mr. 
Chappell. Counsel asked me to evaluate whether Mr. Chappell has a Fetal Alcohol 
Spectrum ·Disorder. 

MEDICAL EXPERT OPINION 
It is my opinion to a reasonable degree of medical certainty that Mr. Chappell has 
Alcohol-Related Neurodevelopmental Disorder (ARNO). This diagnosis is a Fetal 
Alcohol Spectrum Disorder (F ASD). 

In plainer language, Mr. Chappell's mother drank alcohol in a high-risk pattern during 
pregnancy. Since childhood Mr. Chappell has demonstrated a pattern ofbrain 
dysfunction consistent with fetal alcohol damage. ARNO applies to patients with the 
brain injuries but without the classic Fetal Alcohol Syndrome (FAS) physical features 
seen in a minority of affected individuals. His ARNO was likely compounded by a 
potent combination of genetic influences, other prenatal exposures, traumatic loss, 
childhood neglect and abuse, lack of appropriate role models, environmental toxins, and 
adolescent substance abuse. 

FASO BACKGROUND 
F ASD is an umbrella term used to describe the spectrum of birth defects and neurologic 
impacts caused by maternal alcohol consumption during pregnancy. FAS is at one end 
of that spectrum.FAS is a permanent birth defect syndrome caused by prenatal alcohol 
exposure, characterized by prenatal and/or postnatal growth deficiency, a unique 
cluster of minor facial anomalies, and central nervous system (CNS) abnormalities. 
This cluster of subtle facial anomalies includes short eye widths, thin upper lip, and a 
smooth philtrum (the vertical groove between nose and lip). 

The brain injuries caused by prenatal alcohol exposure are variable, but can include 
such outcomes as lower IQ, ADHD (attention deficit/hyperactivity disorder), 
difficulties with judgment and impulse control, language and social difficulties, learning 
disabilities, visuospatial deficits, motor and coordination challenges, memory problems, 
and impairments in executive functions - "higher-level" cognitive skills like flexibility, 
planning, organization, inhibition, judgment, and novel problem-solving. Individuals 
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with F ASDs have daily functioning skills and life outcomes that are often more 
impaired than their IQ alone would predict. 1 

A diagnosis of FAS requires all of the above features (growth, face, brain) to be 
confirmed. For alcohol-exposed individuals who lack a history of growth deficiency, the 
facial features of FAS, and/or evidence of severe brain impairments, diagnoses on the 
broader fetal alcohol spectrum such as Alcohol-Related Neurodevelopmental Disorder 
(ARNO) may be appropriate. 

The field of F ASD is over 40 years old, and uses well-established diagnostic criteria, 
most notably the Institute of Medicine (IOM) guidelines,? the University of 
Washington 4-Digit Code,3 the Centers for Disease Control (CDC) definition of FAS,• 
and the Diagnostic and Statistical Manual of Mental Disorders, 5th Edition (DSM-5).5 

I am a board-certified pediatrician licensed in the State of Washington, and a Fellow of 
the American Academy of Pediatrics. I was trained at Yale, UCSF, and the University 
of Washington. I am a Clinical Professor of Pediatrics at the University of Washington 
School of Medicine, where for the past thirteen years I have evaluated children and 
adults at the longest-running FAS diagnostic clinic in the country. Since FAS is a birth 
defect syndrome, many experts in the field have pediatric backgrounds; the diagnostic 
criteria for FAS are the same for children and adults. 

I have published articles in the peer-reviewed literature on prenatal alcohol/drug 
exposures, and present on these topics at regional and national conferences. I have been 
been retained in cases relating to F ASDs by defense counsel in Arizona, California, 
Georgia, Illinois, Ohio, Oregon, Pennsylvania, Texas, Utah, and Washington State, as 
well as the US Attorneys in Seattle. I have qualified as an expert witness in Oregon and 
Pennsylvania. A copy of my resume is attached. 

1 Streissguth, A. P., Bookstein, F. L., Barr, H. M., Sampson, P. D., O'Malley, K., & Young,J. K. (2004). Risk fac1ors for 
adverse life outcomes in fetal alcohol syndrome and fetal alcohol effects. Journal of Developmental & Behavioral Pediatrics, 
25(4), 228-238. 
1 Stratton, K. R., Howe, C.J., Battaglia, F. C., Institute of Medicine (U.S.). Commiuee to Study Fetal Alcohol Syndrome, 
National Institute on Alcohol Abuse and Alcoholism (1996). Fetal Alcohol Syndrome: Diagnosis, Epidemiology, Prevention, 
and Treatment. National Academies Press. 
'Astley, S.J., & Clarren, S. K. (2000). Diagnosing the full spectrumoffetal alcohol-exposed individuals: introducing the 4-
digit diagnostic code. Alcohol and Alcoholism (Oxford, Oxfordshire), 35(4), 400-410. 
• Bertrand,J., Floyd, R., Weber, M., O'Connor, M., Riley, E.,Johnson, K., & Cohen, D. (2004). Fetal Alcohol Syndrome: 
Guidelines for Referral and Diagnosis. Centers for Disease Control and Prevention, Atlanta, GA. 
' American Psychiatric Association DSM-5 Task Force (2013). Diagnostic and S1atis1ical Manual of Mental Disorders: 
DSM,S. American Psychiatric Association, Washingion, DC. 
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MATERIALS RELIED UPON 
Available for my review at the time of this report were the following materials: 

1. School Grades Chart,James M. Chappell 

2. School Testing Chart,James M. Chappell 

3. Social History 

4. Current Neuropsychological Testing Preliminary Chart of James Chappell 

5. Preliminary Neuropsychological Summary Scores,James Chappell 

6. Ely State Prison medical records excerpts for James Chappell 

7. Ely State Prison excerpts of the Inmate File for James Chappell 

8. School records,James M. Chappell 

a. 1976-1977 Moores Park School, Semester Report 

b. 1979-1980 Moores Park School, Student Progress Report 

c. 05-09-1980 Class assignment 

d. 05-09-1980 Daily Progress Report 

e. 1981, Forest View School, Student Progress Report 

f. 1982, Maple Grove School, Certificate of Completion-6th grade 

g. 06-14-1978 Lansing School District Environmental Education Center, Certificate 

h. 1978, Moores Park School, Certificate for Field, s Day 

i. Junior Citizen's Award, Officer Friendly Program 

j. Lansing School District, Cumulative School Record 

k. 1977 Moores Park School, Certificate 

9. Declarations 

a. Benjamin Dean (4-17-16) 

b. Carla Chappell (4-23-16) 

c. Charles Dean (4-19-16) 

d. Ernestine 'Sue' Harvey (7-2-16) 

e. Fred Dean (6-11-16) 

f. Georgette Sneed (5-14-16) 

g. Harold Kuder (4-17-16) 

h. James Ford (5-19-16) 

i. James Wells (1-22-16) 

j. Joetta Ford (5-18-16) 

k. Michael Chappell (5-14-16) 

Medical Expert Evaluation of James Chappell (DOB 12/27/69)- Dr. Davies Page 3 
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I. Myra Chappell-King (5-20-16) 

m.Phillip Underwood (4-17-16) 

n. Rodney Axam (4-16-16) 

o. Rose Wells-Canon (4-16-16) 

p. Sharon Axam (4-18-16) 

q. Sheron Barkley (4-16-16) 

r. Terrance Wallace (5-16-16) 

s. William Earl Bonds (5-13-16) 

t. William Roger Moore (4-17-16) 

u. Willie Richard Chappell,Jr. (5-16-16) 

v. Willie Richard Chappell, Sr. (4-16-16) 

10. Trial Testimony, Dr. Lewis Etcoff (10-15-96) 

11. 2nd Penalty Trial Testimony, Dr. Lewis Etcoff (3-16-07) -

12.2nd Penalty Trial Testimony, Dr. William Danton (3-14-07) 

13.Juvenile Records,James M. Chappell 

14.Report of Dr. Natalie Novick Brown 

15. Report of Dr. Paul Connor 

16. qEEG Analysis by Robert Thatcher, Ph.D. 

17.Photographs taken of James Chappell 

As is standard in an F ASD evaluation, at the beginning of my engagement I requested 
any available family history, pregnancy and prenatal exposure history, childhood and 
adult medical records, social history, school and developmental records, occupational 
history, criminal justice history, and client mental health records, as well as the results 
of any neurologic or neuropsychological testing. 

I have rendered my opinion based on materials available to me at this time, and retain 
the right to revise my opinion should new information become available. 

Childhood-era information will refer to the client as "James," with adult references as 
"Mr. Chappell." 

Pertinent positives and negatives from records review include the following: 

PRENATAL EXPOSURES AND PREGNANCY HISTORY 

1. James's aunt reported that "JamesJr.'s mother, Shirley Chappell, was the best 
friend ofmy sister Barbara ... Barbara was an alcoholic and frequently drank with a 
group of alcoholic friends. Shirley was a part of this group, so I assume she was 

Medical Expert Evaluation of James Chappell (DOB 12/27/69) •Dr.Davies Pagc4 
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drinking as well ... I often saw Shirley and Barbara intoxicated and behaving in the 
same manner when I encountered them in passing ... It was my impression that 
Shirley was abusing substances throughout her pregnancies with James and Myra, 
because she did not change her behaviors and I observed her drunk or intoxicated 
on various occasions."(Rose Wells-Canon) 

2. A close friend ofJames's mother stated that "Shirley's lifestyle did not change at all 
during her pregnancies. She continued to abuse heroin and cocaine on a daily basis 
while she was pregnant with James. She also continued to engage in prostitution 
whenever she was short on cash. Shirley also continued to drink alcohol during her 
pregnancy with James, but not as frequently as she abused other drugs. Shirley 
drank alcohol a couple times a week, as far as I recall, but not on a daily basis 
because it was not her drug of choice. Shirley liked hard liquor and usually had 
several drinks in one setting when she drank, even while pregnant." (William 
Bonds) 

3. J ames's alleged father reported that "Shirley abused drugs on a daily basis 
throughout her entire pregnancies with both Jimmy [James) and Myra." He and she 
"used heroin as much as we could, but usually no less than two or three nickel bags 
a day." He could not recall her "receiving much, if any, prenatal care during both 
pregnancies." Qames Wells) 

4. James's other possible father stated that "Shirley was a heavy drinker from the time 
that we met in 1966 until her death in 1973 ... Shirley regularly drank with her best 
friend, Barbara Wells, and others. Barbara Wells and Shirley's mutual friends were 
alcoholics who drank most days, but especially on weekends. I frequently saw 
Shirley drunk and smelled alcohol on her breath. Shirley drank alcohol throughout 
her entire pregnancy with James." He also noted that Shirley smoked one to one 
and a half packs of cigarettes a day during her pregnancy with James. (William 
Chappell, Sr.) 

5. James's older sister was told that their mother abused drugs and alcohol during her 
pregnancies with her and her siblings. (Carla Chappell) 

6. "All that I know about my mother was told to me by the adults in my family 
including that she struggled with an addiction to heroin and alcohol, and that she 
heavily used both of these substances throughout her pregnancies with all of us, 
except for Lapriest." (Myra Chappell-King) 

7. Jame's maternal uncles reported that "Alcohol and drug addiction were major 
problems for me and my siblings, Shirley, Anthony, Sharon, and I were all addicted 
to substances, starting at early ages. All of my siblings had arrest records and tragic 
lives. Shirley died while walking down a highway in the middle of the night while 
intoxicated ... " (Rodney Axam) 

8. At 5-7 months of her pregnancy with James, "In a state of intoxication, Shirley 
slipped and fell down an entire staircase ... Shirley began spotting blood after she 
got up and was rushed to the hospital ... the doctors told her that she almost lost 
James." (William Chappell, Sr.) 
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9. "James had a very rough start in life. He was born to an alcohol and heroin addicted 
mother. Drugs and alcohol were a problem for James's aunts, uncles, and other 
family members as well. A year before her death, it was determined that his mother's 
substance abuse problems had caused her to neglect her children, so James and his 
siblings were removed from her custody and placed in the home of their maternal 
grandmother, Clara Axam. James's mother was killed when he and his siblings were 
just toddlers and babies, so James's grandmother had to assume permanent custody 
and raise them by herself. James and his siblings had different fathers who were all 
absent from the children's lives. James and his siblings had no male role models in or 
outside the home . .. . James's deficits and behaviors were typical of the other children 
I have supervised who were prenatally exposed to alcohol and drugs." (William 
Moore) 

10. "Shirley was a drug addict by the time she became pregnant with James, and it is my 
understanding that she abused heroin throughout her pregnancy with him." (Sharon 
Axam) 

11. Around the time of her pregnancy with her son James, Shirley "was a junkie. Besides 
abusing heroin, Shirley also drank alcohol." (Georgette Sneed) 

12. Adults told her that her mother Shirley abused heroin and alcohol during all of her 
pregnancies except for LaPriest. (Myra Chappell-King) 

BIRTH HISTORY 

1. A school social work evaluation reported that James was full term and 6.5 pounds at 
birth {16th percentile). 

2. James was the fourth of five children from Shirley Chappell; his birth father is 
inconsistent in the declarations Qames Wells is listed but his grandmother 
suspected Willie Chappell, who also felt that he was the father). Carla was born 
3/15/67, Ricky 3/2/68, and Myra 1/16/72. He had an older half-sibling Lapriest, 
with a different father. 

GROWTH HISTORY 

1. A school physical on 7 /18/75 (5.5 years old) reported a weight of 47.5 pounds (74th 
percentile) and height 41 inches (4th percentile). (School records) 

2. Other childhood growth records are not available to me at this time. 

MEDICAL HISTORY 

1. James was hospitalized in 1973 for "tonsils" and also had chickenpox in 1973 but was 
otherwise found to be healthy at school entry. (School records) 

2. James had prolonged enuresis (bcdwetting) until 14-15 years old. (Carla Chappell) 
He also had daytime enuresis, and was nicknamed "Pissy." (James Ford) James 

Medical Expert Evaluation of James Chappell (DOB 12/27 /69)- Dr. Davies Page 6 



AA07059

soiled himself as well, and would not react to presence of stool in his pants. (Willie 
Chappell,Jr.) 

3. James frequently complained about headaches, possibly related to poor vision. 
OamesFord) 

4. School records documented normal hearing exams, and noted that he was 
prescribed glasses. 

5. James and other kids in the neighborhood played at the abandoned Diamond Reo 
factory site, inside empty storage tanks and in the surrounding dirt. This was felt by 
many that were interviewed to be a significant exposure to environmental 
contaminants. Nellers Court residents were eventually paid to relocate inJames's 
teens, and the homes were demolished. Qames Ford;Joetta Ford) 

6. A memo from the current habeas team regarding suspected environmental 
contaminants in the Diamond Reo plant and nearby Nellers Court neighborhood. 
This memo reports that "Arsenic, Benzene, Lead, Perchloroethylene (sometimes 
called Tetrachloroethylene), Toluene, Trichloroethylene, Vinyl Chloride, and cis-
1,2 Dichloroethylene" are currently present at the site, but that "a personal 
communication with the Michigan Department ofEnvironmental Quality suggests 
that Arsenic and Lead were not introduced by the Diamond Reo plant but 
contaminated the soil later, when the state of Michigan used historic fill from other 
sites to cover the Diamond Reo site." This would leave solvents and solvent by
products as the likely contaminants of the site when James lived there. Of these, 
perchloroethylene (PCE) "was the only one of the contaminants mentioned whose 
chronic effects included neurological effects. Chronic exposure to PCE causes 
sensory symptoms such as headaches, impairments in cognitive and motor 
neurobehavioral functioning, and color vision decrements." The other 
contaminants can have short-term effects (such as headaches) but are not reported 
to permanently impair cognitive functioning. Toluene can impair cognition in 
chronic abusers but this has not been described at lower level environmental 
exposures. Lead does impair cognition but his exposure level is unclear - it was a 
common contaminant in the 1970s. 

7. Mr. Chappell was treated for hypertension, chest pain, headaches, and cold/flu 
symptoms in prison. (Nevada DOC records) 

SOCIAL HISTORY 

1. I have reviewed Mr. Chappell's social history in extensive declarations listed above, 
and in Dr. Brown's report. I have not included pertinent positives and negatives 
here in the interest of space, as this history is being directly addressed by other 
experts. 

DEVELOPMENTAL HISTORY 
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1. A close friend ofJames's mother who saw James almost daily from birth to age 3 
noted that "James was slower than his siblings and did not seem to pick up on things 
as quickly as they did.James was also less interactive than his siblings.James did 
not talk much. He did not run up to me and Shirley's other friends to jump on our 
lap, play, or ask for things like his other siblings did.James rarely smiled or laughed. 
James just quietly sat looking at everything going on around him with a puzzled look 
on his face." (William Bond) 

2. James's grandmother reported to school that his early development appeared to be 
normal but that James would not talk to anyone after his mother died. She enrolled 
him in Head Start "where he would not play with anyone or talk to anyone. He 
finally built a relationship with a new teacher, and when she left suddenly, he 
regressed to his old behavior, not talking to anyone." (Clara A.xam) 

3. Young James was called a "cry baby" who was very sensitive and afraid of others. 
(Carla Chappell) 

4. After entering Kindergarten,James started to relate to his teacher and some 
children, "but did not get involved in playing with them, usually playing by himself 
or standing on the sidelines." (School records) 

5. James was perceived to be "mentally slow" in childhood, with slow and simple 
language, and poor attention span. (Benjamin Dean) 

6. "James also had a short attention span and was easily distracted in the classroom. 
Whenever James had problems understanding or focusing on the work, he often 
became disruptive in class by talking to other students or becoming the class 
clown." (Harold Kuder) 

7. James's sister described very hyperactive behavior and a short attention span. 
(Myra Chappell-King) 

8. James's older brother observed that "James was a very immature person and acted 
like someone who was younger than his actual age. James acted like he was six years 
old when he was ten and eight years old when he was thirteen." (Willie Chappell, 
Jr.) 

9. "James could not read well and had problems with word pronunciations throughout 
his childhood and early adulthood. He often asked me and others to read things for 
him, even when he was in his early twenties." Qames Ford) 

10. His close friends would cover for his reading difficulties by mentioning his poor 
vision and reading for him. James was similarly dependent on friends to get him 
jobs, drive him to work, and let him stay with them. (Terrance Wallace) 

11. James's neighbor and mother of his friend worked as a nurse. She claimed that one 
ofJames's elementary teachers mentioned thatJames's IQ was in the low 70s. Her 
own impression was of impulsivity, lack of awareness of consequences, and "getting 
into trouble repeatedly for the same issues." She noted James to struggle with 
reading, even as a young adult. She also described that Clara "worried most about 
James because he was the most disabled and needy of his siblings." Ooetta Ford) 
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12. James was described as gullible, not street-wise, a follower, very impressionable, 
and the frequent butt of tricks/jokes. He had difficulty following social cues and was 
"very childish." He wore bizarre clothing that he seemed to believe looked cool, and 
he was noted to have poor personal hygiene. (Benjamin Dean; Charles Dean) 

13. James was "very uncoordinated and couldn't run fast." (Harold Kuder) 

14. James was not violent or aggressive (until he got involved with crack). He would 
back down easily, and would cower at neighborhood girls, which got him teased. 
(Charles Dean) 

15. James had a poor sense of direction, and could not locate an address unless he'd 
been there before. (Charles Dean) 

16. James tried selling drugs but was bad at math and would get cheated by junkies on 
sales; he would also use his own supply. Drug dealers reportedly gave him a pass 
because of his developmental/mental health issues. (Charles Dean) 

17. It took James longer than his peers to develop personal hygiene skills and the ability 
to look presentable. (Myra Chappell-King) 

18. James was very dependent on friends and family, as his disabilities made him 
immature and vulnerable. They worried about him leaving the state with Debbie. 
(Charles Dean) 

19. James had no money management skills, and worked low end jobs where he was 
frequently let go after short periods of time. (Myra Chappell-King) 

20. His former probation officer summarized James's history well, stating that "James 
was a child with severe deficits. He was a special education student with a learning 
disability and had difficulties with various school subjects ... It was almost 
impossible to teach him intangible concepts ... James had an inability to grasp and 
internalize the ideas that the tutors and I tried to teach him. I repeatedly had to tell 
James the same things, but it seemed like "no one was home" ... James experienced 
minor improvements at times, but they were not sustained ... James had trouble 
overcoming his disabilities. James took failures very hard, and it was sometimes 
challenging to get him motivated again.James lacked introspection and had no 
insight into the problems and how to overcome them. James's deficits and behaviors 
were typical of the other children I have supervised who were prenatally exposed to 
alcohol and drugs." (William Moore) 

ACADEMIC HISTORY 

1. Dr. Etcofftestified that school records revealed that by 2nd Grade,James had 
already come to the attention of of the school district, which was more unusual than 
it is now. He interpreted his SLD diagnostic category as "severely learning 
disabled," and noted placement in a SLD special education classroom setting with 
one-on-one attention. Despite that extra attention and special programming, 
James's high school reading and math achievement scores were at the 1st stanine 
(lowest of9 stanines). (Dr. Etcoff) 
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2. In 1976-77 (1st grade) James's academic grades were poor, especially math. He 
missed 6 days and was tardy 33 times. (School records) 

3. In June 1977,James was first referred for supportive services with the following 
concerns: ''.James has a wetting problem and he sucks his fingers. His actions and 
reactions are very slow. He asks unrelated questions and will not respond when 
spoken to." He was in the second grade but functioning at a first grade level. It is 
unclear what evaluation resulted from these concerns, but "nothing was done at 
that time." A number ofinformal interventions were tried but none of them were 
effective, and his behavior deteriorated. (School records) 

4. In 1977-78 (2nd Grade) James's academic grades ranged typically from Satisfactory 
to Needs to Improve. He had excellent attendance. (School records) 

5. In 1978-79 (3rd Grade) James's academic grades were in the "Satisfactory" to "Is 
Improving" range, with comments about being easily distracted, late turning in 
work, and inconsistent in work habits and effort. He had good attendance. (School 
records) 

6. In 1979-80 (4th grade),James's grades were generally poor, mostly "Needs 
Improvement" or "Is Improving" in academic subjects, with comments about 
disruptive behaviors and "real difficulties in math" (multiplication and division 
grades were blank except for "can't even begin"). Attendance appeared good. 
(School records) 

7. Special education services were formally initiated in 4th grade. He was referred for 
an evaluation due to disruptive behavior, aggressive responses, easily distracted, 
and low academic achievement. He qualified under "Emotionally Impaired." The 
school psychologist reports that IQ tests showed borderline to low average 
performance. It appears that his academic achievement in Reading was at the 34th 
percentile, and only 4th percentile in Arithmetic. However, the Key Math results 
reported seemed closer to grade level. The testing psychologist noted him to have 
basic abilities in the typical range but "severe difficulty maintaining his attention on 
the external world." His psychological evaluator noted that he was uncooperative 
on testing (thus the results were unreliable), sat with his back turned towards the 
examiner, appeared to have poor self-concept, and was felt to be using withdrawal 
as a defense. He was assigned to "Basic Special Ed Class" with minimal 
participation in Regular Education (small group, non-academics). (School records) 

8. In 1980-81 (5th grade),James's grades were "Satisfactory" to "Is Improving" in 
many subjects, but it was noted that he was in Upper Elementary "SLD" which 
could mean Severely Learning Disabled (per Dr. Etcoff) or Specific Leaming 
Disability. Grade level in reading was at the 4th grade. Talking and self-control 
were noted as problems. Attendance was good. (School records) 

9. In 1981-82 (6th grade),James had good attendance, and reading level was still at the 
4th grade level. (School records) 

10. In 1982-83 (7th Grade),James only attained 14/28 objectives in Math, but achieved 
21/23 objectives in Reading. (School records) 
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11. In June 1983 a school social worker reported that James was a '"depressed' young 
man who sleeps a lot. He has some significant learning disabilities which will 
continue to cause him a great deal of frustration in the school setting." (School 
records) 

12. During the 1983-4 school year James had a number of disruptive behavior episodes 
at school, and saw improvements in Social Studies grades in tutoring. (School 
records) 

13. From 1977 to 1982 (Elementary School) a number of achievement tests were 
reported, with Total Reading and Math scores declining over time. (School 
records) 

14. In December 1984 (9th grade) a Peabody Individual Achievement Test placed him 
overall at a 6.8 grade level. (School records) 

15. In May 1985 (9th Grade) a poorly legible SAT Task 2 achievement test appears to 
show Reading at 3rd-13th percentile, Spelling at 7th percentile, English 9th 
percentile, Math at 3rd percentile. Attendance was reportedly poor. (School 
records) 

16. In November 1986, James's special education eligibility category was "Emotionally 
Impaired." His Special Education plan as available to me was sparse, with one 
short-term goal of turning homework in, and "Basic Classroom (EMI/EI/LD)" 1-3 
hours daily and General Education 2-4 hours daily. Teacher consultant services 
only was rejected as an option, as he needed more support. (School records) 

17. The October-November 1986 Special Education evaluation noted the following 
areas of concern: 
"Ability: Borderline to low average with probable higher potential. 
Achievement: WRA T Reading 5th percentile, Arithmetic 2nd percentile. 
Emotional: Obs. and interview - Low self-concept, depressed, distrusting, few 
coping skills. 
Social-Emotional: Low self-image, poor problem solving skills, difficulty completing 
assignments, past history of problems with attendance, low motivation. 
Math: Low computational + problem solving skills." (School records) 

18. The school psychologist's testing in October 1986 included only subtests of the 
W AIS-R which found "no significant change" in his verbal fluency and abstract 
ability (previously borderline to low average). His academic achievement scores 
dropped to 5th percentile in Reading and 2nd percentile in Math. It is unclear why 
Specific Leaming Disability - Math was not given more consideration given current 
and prior significant discrepancies between IQ and math achievement. It appears 
that his behavioral, environmental, and juvenile justice issues may have 
overshadowed his learning problems in these special education evaluations. 

19. In January 1987 (10th Grade, but was only promoted to 10th grade in January 1987 
after an extra semester of 9th Grade)James had a GPA of 0.65 (with many special 
education classes listed) and class rank of 584/607. (School records) 
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20. James appears to have dropped out of school around 10th grade. (Myra Chappell
King) 

PSYCHIATRIC AND SUBSTANCE ABUSE HISTORY 

1. Sec Academic History for emotional concerns in school. 

2. Court records at 13 years of age refer to "counseling, off and on, with Dr. Gene 
Pernell." Guvenilc records) This lasted for a year, stopping around the time 
Anthony was killed. (School records) 

3. Dr. Etcoff testified in 1996 that Mr. Chappell's Millon Clinical Multiaxial Inventory 
II (a personality test) was valid and indicated social awkwardness, introversion, 
desire to be accepted but fear of rejection, mistrust of others, "enonnously low self
worth and very little self-respect," and Borderline Personality Characteristic. He 
also reported cocaine dependence since about 1992. (Etcofftestimony) 

4. Dr. Danton testified in 2007 about domestic violence dynamics and Mr. Chappell's 
abandonment anxiety, borderline personality, and dependent personality type 
(Danton testimony). 

S. James used a lot of alcohol and marijuana starting in early adolescence, and started 
to use crack in his later teens. His crack addiction worsened after the birth of his 
first child. (Carla Chappell) 

6. In his teens,James was drinking 20 bottles of 40-ounce male liquor per week, 
drinking from morning until evening. He binge drank liquor on weekends. Games 
Ford) 

7. James's crack addiction in Nevada was severe, and he would smoke crack 
"morning, noon, and night on a daily basis when he was no incarcerated." His 
normally kind and gentle personality would change for the worse on crack, with 
extreme paranoia. (Sue Harvey) James would also isolate himself and complain of 
hearing things when high on crack. Games Ford) 

8. James stole and sold items such as frozen meats to support his habit, so much so 
that neighbors would place orders with him. (Ernestine Harvey) 

FAMILY HISTORY 

1. James's mother Shirley was reported to be a drug and alcohol addict, who was killed 
by a police cruiser while walking on a highway. Shirley and her siblings were said to 
have been in special education classes for learning disabilities, and only Uncle 
Rodney completed high school (but was apparently unable to read). (Carla 
Chappell) 

2. James' maternal grandmother Clara was described as "a weekend alcoholic." 
(William Chappell, Sr.) 

3. James's uncle, aunts, and some cousins "seemed a bit mentally challenged." 
(Benjamin Dean) James's maternal uncle stated that "My siblings and I all did 
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poorly in school, were diagnosed with learning disabilities, and were classified as 
special needs students." (Rodney Axam) 

4. James's siblings "had severe behavioral problems." (Benjamin Dean) His sister 
Myra stated that "Ricky Jr.,James and I have struggled with lifelong behavioral 
problems, attention deficits, impulse control issues, educational difficulties, trouble 
with the law and substance abuse problems. I believe that these issues stem from 
our mother's habits and activities. While we all had our individual struggles, it was 
clear that James had the most problems.James is mentally slower than the rest of 
us, he was diagnosed with having a learning disability at an early age, and was 
placed in special education classes." (Myra Chappell) 

5. James's older sister Carla (possibly half-sibling, paternity uncertain) had a history of 
special education, learning disabilities, and social difficulties. (Carla Chappell) 

6. Multigenerational and pervasive substance abuse was reported. (Carla Chappell) 

STRUCTURAL EVIDENCE OF BRAIN DAMAGE 

1. Robert Thatcher, Ph.D., analyzed a Quantitative EEG (qEEG) recorded on 8/1/16 
at Ely State Prison and summarized the findings as follows: "The power spectral 
analyses were deviant from normal with excessive power in bilateral frontal regions 
and especially right frontal at 9 Hz, bilateral central frontal regions and especially 
left central frontal from 2 - 6 Hz in the Laplacian montage, and in the midline 
central frontal region from 1 - 6 Hz in the Laplacian montage. LORETA 3-

dimensional source analyses were consistent with the surface EEG and showed 
excessive current sources in the midline paracentral lobule, cingulate and medial 
frontal gyri with a maximum at 4 Hz (Brodmann areas 6, 24 & 31). Elevated 
LORETA current sources were also present in the right superior frontal gyrus with 
a maximum at 9 Hz (Brodmann areas 81 9 & 10). EEG amplitude asymmetry, EEG 
coherence and EEG phase were abnormal, especially in bilateral frontal and 
temporal relations. Reduced coherence was present in the bilateral temporal and 
parietal regions which indicate reduced functional connectivity. Elevated coherence 
was present in bilateral frontal and occipital regions which indicate reduced 
functional differentiation. Both conditions are often related to reduced speed and 
efficiency of information processing. In summary, the qEEG analyses were deviant 
from normal and showed dysregulation of the bilateral frontal lobes of the 
paracentral lobule, medial and superior frontal gyri and the cingulate gyrus. The 
frontal lobes are involved in mood control, executive functioning, abstract thinking 
and social skills. The limbic lobes are involved in motivation, emotion, learning, and 
memory. The paracentral lobule is involved in bimanual coordination and 
processing sensorimotor signals related to the lower extremities. The cingulate 
gyrus is involved in volitional motor control and attention control by regulation of 
limbic emotional and memory input to the cortex. To the extent there is deviation 
from normal electrical patterns in these structures, then sub-optimal functioning is 
expected." (Thatcher report) 
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BRAIN DOMAINS WITH EVIDENCE OF DYSFUNCTION 

1. Intellectual Functioning - In 1996 Mr. Chappell received a Full Scale IQ of 80 on a 
WAIS-R, at the 9th percentile; Performance IQ at 91 {27th percentile), Verbal IQ of 
77 (borderline range, at the 6th percentile). In 2016 his Full Scale IQ was 86 on 
WAIS-IV {18th percentile), with a Working Memory score of71 {3rd percentile), 
which was significantly lower (split) than his other IQ domains. 

2. Academic Functioning - Mr. Chappell had academic achievement testing with 
arithmetic performance {3rd percentile on WRAT-4) well below his overall level of 
intellectual functioning and level of completed schooling. This significant 
impairment is in line with previous WRA T testing below the 3rd percentile in 1986 
and 1996, and his history of special education services with prominent trouble in 
math. Dr. Etcofftestified that Mr. Chappell has a Leaming Disability in arithmetic. 
On the Texas Functional Living Scale - Money and Calculation, he scored at the 
3rd-9th percentile. (Connor, Etcofl) 

3. Learning and Memory - Mr. Chappell demonstrated significant impairments in 
memory for verbal and visual information: <1st percentile on CVL T initial list 
learning task; story recall on GSS-2 at 5th percentile for immediate recall and 2nd 
percentile delayed; <1st percentile RCFT Immediate Recall, and 1st percentile 
Delayed. {Connor) 

4. Visuospatial Construction and Organization - Mr. Chappell had a severely impaired 
performance on the RCFT Copy task, scoring below the 1st percentile (more than 3 
standard deviations below the mean). This is a pattern we frequently see in our FAS 
clinic, with very poor organization and failure to recognize overall shapes within the 
figure that would allow for a more accurate and efficient copy. (Connor) 

5. Attention - Multiple informants described prominent childhood symptoms of 
ADHD ( especially inattention and impulsivity). Dr. Etcoff testified that James 
probably met criteria for ADHD in childhood. While his sustained visual attention 
on one test was in the average range, he showed slowing of reaction time (9th 
percentile on CPT). (Etcoff, Connor) 

6. Processing Speed - On a task of color naming (Stroop) Mr. Chappell performed at 
the 3rd percentile. He also had a relatively low score on Digit Symbol-Coding {9th 
percentile), and was qualitatively noted to have an approach to tasks that was very 
slow, with latencies in responding. (Connor) 

7. Executive Functioning - While Mr. Chappell was able to score in the average to 
even above average range on tests with high external structure, he had notably 
lower scores with low external structure such as the WCST, where most scores 
were from 2nd to 10th percentile. He also scored below the 3rd percentile on 
Unique Designs on the RFF. (Connor) 

8. Language/Communication: Dr. Etcoff testified that Mr. Chappell would have been 
eligible for a Language Disorder diagnosis (borderline Verbal IQ, Vocabulary 
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subtest at the 5th percentile). Mr. Chappell scored in the average range on a test of 
auditory comprehension with Dr. Connor, but only at the 3rd-9th percentile on 
Texas Functional Living Scale - Communication. Multiple informants had 
significant concerns aboutJames's language abilities as a child, and on interview 
Mr. Wallace rated his overall Communication at less than the 1st percentile 
(severely impaired) and Ms. Chappell-King rated his receptive and expressive 
communication in the moderately to severely impaired range. Mr. Ford, despite 
having reported significant speech concerns from childhood, rated Mr. Chappell's 
Communication at age 25 at the 25th percentile. (Etcoff, Connor) 

9. Daily Living Skills: On direct testing with the Texas Functional Living Scale, Mr. 
Chappell's total score was at the 5th percentile, with lowest scores in 
Communication and Money & Calculation. On structured informant scales (V ABS 
- Daily Living Skills), Mr. Ford rated him at the 5th percentile and Mr. Wallace 
rated him at 1st percentile. His life history fits well with these low scores in living 
skills. (Connor) 

10. Socialization Skills: On structured informant scales (V ABS - Socialization), Mr. 
Ford rated him at the 6th percentile, and Mr. Wallace rated him at the 3rd 
percentile. These scores fit with the converging reports of impaired social abilities 
from friends and family. (Connor) 
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IN-PERSON INTERVIEW 

I had the opportunity to interview and examine Mr. Chappell during a 90 minute visit 
on 7 /11/16, in a semi-private interview room at the Ely State Prison in Ely, NV. 

I explained the purpose of the visit, that his participation was optional, my licensing 
status and record-keeping requirements, and that I could not maintain my typical level 
of confidentiality. He appeared to understand and agreed to proceed. 

PAST MEDICAL HISTORY 

Mr. Chappell did not know his gestational age, birthweight, or about any specific 
neonatal complications. 

He recalled getting periodic pediatric and dental care. He denied a childhood history of 
allergies, ear infections, sinusitis, or hearing problems. He started wearing glasses at age 
10. He denied a childhood history of birth defects, seizures, loss of milestones, and 
chronic heart, kidney, bone/joint, or gastrointestinal problems. He denied operations or 
hospitalizations 

Mr. Chappell abashedly described wetting the bed until junior high, and getting teased 
for it. 

Mr. Chappell denied significant head trauma. He was rear-ended at age 23, but 
sustained no head injuries, loss of consciousness, or symptoms of concussion. He did 
have a CT of his back at that time, which found some degenerative changes. 

CURRENT MEDICAL ISSUES 

Mr. Chappell currently takes metoprolol and lisinopril for hypertension, and ibuprofen 
or aspirin for occasional headaches. Review of systems was otherwise negative. 

DEVELOPMENTAL/ ACADEMIC HISTORY 

Mr. Chappell was unaware of his early developmental milestones, but was told that 
after his mother was killed when he was two and half he became introverted, quiet, and 
withdrawn for a period of time. 

Mr. Chappell recalled being in three elementary schools, and taking "the little yellow 
bus" (special education) starting in 1980-81 at his second school. He was teased for this. 
He recalled that his special education services continued through high school. He was 
not sure what his qualifying issues were, but recalls being told by his Junior High Special 
Education teacher that he was there due to his "inability to pay attention to just about 
anything." He agrees that he was easily distracted, but cannot recall a specific workup 
for ADD/ ADHD and knows that he was not medicated for such. 

At school, Mr. Chappell recalled having the hardest time with math. He was otherwise 
vague about possible learning differences or struggles, and described himself as a "jovial 
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and upbeat" student who got along well with others. He denied behavioral problems in 
school until he started getting in trouble and suspended in high school for skipping 
class. He reported completing 10th grade, but after getting suspended twice for truancy 
his grandmother took him out of high school and into adult education classes. He didn't 
last long there, as he was "goofing" and smoking marijuana with friends instead of 
attending classes. He did not complete a GED. 

PSYCHIATRIC HISTORY 

Mr. Chappell thinks he was taken to a counselor or psychologist by his grandmother at 
10 and 12 years of age, but cannot remember what they worked on. He did not recall 
other mental health diagnoses or treatment "when I was in society," but thinks a 
psychologist might have diagnosed him with something at the time of his trial in 1995. 
He has not been on any psychotropic medications. 

He recalled stress and anxiety during his trial, and that it "took some time to condition 
myself and adapt to this place" but that he did so as reasonably as one possibly can. He 
denied current symptoms of depression, anxiety, compulsive behaviors, mania, 
paranoia, and auditory or visual hallucinations - "I'm a realist." 

SUBSTANCE HISTORY 

James's aunt and her brother would babysit often, bring friends over, use drugs and 
alcohol openly in the dining room, "then tum the music up and party. I was looking at 
them and wondering about the objects on the table, and how their moods would change 
and they would get happy and loud." They would often leave alcohol, pills, and 
"roaches" on the table when the party ended. He also recalled a lot of public 
intoxication, substance use, and "drug houses" on his block. 

Mr. Chappell reported that he was introduced to marijuana and alcohol at age 12. He 
would use on weekends at first (often scrounging leftovers from his aunt's parties). In 
high school he recalled smoking weed with friends before school, and drinking too, 
several days per week. 

He had long been aware of crack cocaine from the neighborhood, but was scared to try 

it. At age 16, Mr. Chappell was introduced to cocaine, in the form of crushed crack 
cocaine mixed with marijuana and rolled up. "It was a level further, sensation-wise." In 
Michigan, he and his friends still typically stuck to marijuana and alcohol, only smoking 
crack occasionally when mixed with weed. After moving to Arizona at age 20, he stuck 
to alcohol at first as he didn't have friends to use with, but then he was given some 
cocaine powder by a co-worker and he "rocked it up." Late 1990 was when he recalled 
starting to use crack more habitually. 
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IN-PERSON EXAMINATION 

MENTAL STATUS EVALUATION 

Mr. Chappell was jovial and cooperative with the visit. He was dressed in a prison 
jumpsuit, with a few days stubble and a short mustache, with black bifocal glasses. His 
responses were on-topic, with slow, considered speech. At times he would use more 
sophisticated words incorrectly. He appeared open and unguarded in his responses, 
without depressed or anxious affect. There was no evidence of pressured speech, flight 
of ideas, or responding to internal stimuli. 

Mr. Chappell failed the Montreal Cognitive Assessment (MoCA, version 7.1),6 which is 
a medical clinician screening tool for cognitive dysfunction, used in this case for a brief 
qualitative evaluation. It not intended to supersede the type of neuropsychometric 
testing performed by psychologists, as many of the tasks are easier than those found on 
formal diagnostic tests. 

His total score on the MoCA was 24 out of 30 (in the abnormal range, even with one 
point added for abbreviated education), with a normal score being 26 or above. He 
appeared to give good effort, without clear evidence of malingering. Subtest results are 
listed below. 

Visuospatial/Executive: Mr. Chappell's alternate trail-making was incorrect, as he 
connected D to E without immediate correction. 3-D cube copy was correct as was his 
"draw-a-clock". He achieved 4 out of 5 points in this section. 

Naming: He was able to correctly identify a drawing of a lion, rhinoceros, and camel. 
(3/3 points) 

Attention: A 5-digit list was recalled correctly with forward order, but incorrect with 3-
digit list in backward order; he showed slow response but passed a vigilance task; serial 
7 subtractions from 100 was correct in terms of results but qualitatively interesting as he 
originally did the answers in his head but not out loud to me, and was remarkably slow 
albeit correct in his subtraction. (5/6 points) 

Language: He failed to accurately repeat both sentences - "I only know that John is the 
one to help today" became "I only know that John is the one that help today," and "The 
cat always hid under the couch when dogs were in the room" became "Cats always hid 
under the couch when the dogs were in the room." Language fluency (maximum 
number of words he could produce that start with F) was adequate, with 12 words in 
one minute. (1/3 points) 

• Nasrcddine, Z. S., Phillips, N. A., Bedirian, V., Charbonneau, S., Whitehead, V., Collin, I., et al, (200S). The Montreal 
Cognitive Assessment, MoCA: a brief screening tool for mild cognitive impairment. Journal of the American Geriatrics 
Society, 53(4), 69S-699. 
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Abstraction: He was able to briefly describe a similarity between train & bicycle 
("transportation") but failed watch & ruler ("they both have numbers," which is too 
concrete). (1/2 points) 

Delayed Recall: He recalled the 3 of 5 words at 5 minutes, got one remaining word with 
category prompt and the other with multiple choice prompt. (3/5 points) 

Orientation: Intact to day of week, month, year, date, place, and city. (6/6 points) 

His perfonnance on this screening evaluation indicated potential problems in 
visuospatial/executive skills, attention, language, abstract thinking, and memory. Such 
results would have prompted a recommendation for a full neuropsychometric 
evaluation had one not already been perfonned, especially with a known prenatal 
alcohol exposure and history of special education. 

LIMITED PHYSICAL EXAMINATION 

The prison declined my request to take measurements or conduct a contact physical 
examination with my customary equipment. The prison staff did take measurements 
earlier in the morning, and a correctional officer took a few confinnatory facial 
photographs at my direction. 

Weight: 256 pounds on facility scale per prison staff, which is at the 99th percentile. 

Height: 72 inches per prison staff, which is at the 81st percentile. 

Body Mass Index (BMI): 34.7 

Occipitofrontal head circumference (OFC): 22 inches per prison staff (50th percentile). 

General: Pleasant middle-aged African-American male clothed in orange jumpsuit with 
white t-shirt, unshackled. He entered with a mild limp which he attributed to a recent 
basketball injury. 

Head, Eyes, Ears, Nose, Throat (HEENT): Upper lip was a 3 (just below the FAS 
range), using the in-person guide appropriate for his ethnicity. Philtrum (vertical groove 
between nose and lip) depth was a 3-4 on the lip-philtrum guide (on the borderline of 
the FAS range, obscured somewhat by facial hair). Palpebral fissure lengths (width of 
visible eye openings) were measured manually at 29 mm bilaterally. 

Head shape was not markedly abnormal, although he did have a sloping forehead. No 
midface flattening. Typical ear position and rotation, with mild "railroad track" ear 
configuration on the right. Conjunctivae clear. Palate intact. 

Neck: No visible thyromegaly. 

Chest: Typical respiratory rate with comfortable breathing. 
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Abdomen: Soft, non-tender, without palpable organomegaly. 

Skin: No birthmarks of note on face or distal arms. 

Extremities: No clinodactyly, unusual palmar creases, elbow valgus or evidence of 
radio-ulnar synostosis. 

Neurologic: Right-handed. Cranial nerves II-XII grossly intact. Visual fields intact. 
Palmar digit recognition intact. Slow rapid alternating movements, with deliberate but 
accurate fingertip touching. Finger-nose-finger accurate but slow. Unsteady tandem 
gait, possibly due to sore knee. Romberg negative. No evident tics, tremors, or unusual 
movements. 

PHOTOGRAPHIC ANALYSIS OF FACIAL FEATURES7 

The University of Washington FAS Facial Photographic Analysis Software is used by 
clinics around the world to analyze the sentinel facial features of FAS, and has been 
shown to be more accurate and reliable than manual evaluations, particularly in eye 
measurements.8 The photographs analyzed here were taken at Dr. Paul Connor's visit, 
when Mr. Chappell was clean-shaven. 

Palpebral fissure lengths (eye widths): Mean palpebral fissure lengths (PFL) of 28.5 
mm, which is -1.5 standard deviations (SD) below the mean on the losub PFL chart, 
which is a African-American normed chart. 

Lip: Lip circularity 46.9, rank of 3 on the the University of Washington African• 
American Lip-Philtrum Guide (which is just below the FAS range on a scale ofl-5, with 
5 being the most severe, and 4-5 being in the FAS range). 

Philtrum: Rank of 3 ( very close to 4, on the borderline of the FAS range on a scale of 1-
5) on the University of Washington African-American Lip-Philtrum Guide. 

' Astley S. J. Fetal Alcohol Syndrome Facial Photographic Analysis Software, version 2.0. 
• Astley, S.J. (2015). Palpebral fissure length measurement: accuracy of the FAS facial photographic analysis software and 
inaccuracy of the ruler. Journal of Population Therapeutics and Clinical Pharmacology, 22(1), e9-e26. 
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DIAGNOSIS AND OPINION 

Based on my examination of James Chappell and review ofrelevant ancillary materials, 
it is my opinion to a reasonable degree of medical certainty that Mr. Chappell has 
Alcohol-Related Neurodevelopmental Disorder (ARNO) using the Institute of 
Medicine (IOM) Criteria.9 This is a diagnosis under the umbrella of Fetal Alcohol 
Spectrum Disorders (F ASD). 

When evaluating for a Fetal Alcohol Spectrum Disorder, there are 4 main areas to 
explore: history of prenatal alcohol exposure, evidence of growth deficiency, degree of 
FAS facial features, and level of brain dysfunction. A process of differential diagnosis is 
also important, to consider other genetic, prenatal, postnatal, medical, and psychiatric 
explanations for a patient's outcomes. 

F ASD diagnosis is multi-disciplinary, and it is typical for medical professionals to rely 
on the reports of colleagues such as psychologists when evaluating level of brain 
dysfunction, adaptive functioning, and life history. 

IOM DIAGNOSTIC CRITERIA FOR ARND 

The Institute of Medicine criteria for ARNO are summarized as follows: 

Alcohol-Related Effects 

Clinical conditions in which there is a history of maternal alcohol exposure,••b and 
where clinical or animal research has linked maternal alcohol ingestion to an observed 
outcome. 

Alcohol-related neurodevelopmental disorder (ARNO) 

Presence of: 

A. Evidence of CNS neurodevelopmental abnormalities, as in any one of the following: 
- decreased cranial size at birth 
- structural brain abnormalities (e.g., microcephaly, partial or complete agenesis of the 
corpus callosum, cerebellar hypoplasia) 
- neurological hard or soft signs (as age appropriate), such as impaired fine motor skills, 
neurosensory hearing loss, poor tandem gait, poor eye-hand coordination 

and/or: 

B. Evidence of a complex pattern of behavior or cognitive abnormalities that arc 
inconsistent with developmental level and cannot be explained by familial background or 
environment alone, such as learning difficulties; deficits in school performance; poor 
impulse control; problems in social perception; deficits in higher level receptive and 

'Stratton, K. R., Howe, C.J., Battaglia, F. C., Institute of Medicine (U.S.). Division ofBiobehavioral Sciences and Mental 
Disorders. Comminee to Study Fetal Alcohol Syndrome, National Institute on Alcohol Abuse and Alcoholism (U.S.). 
(1996). Fetal Alcohol Syndrome: Diagnosis, Epidemiology, Prevention, and Treatment. National Academies Press. 
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expressive language; poor capacity for abstraction or metacognition; specific deficits in 
mathematical skills; or problems in memory, attention, or judgment 

• A pattern of excessive intake characterized by substantial, regular intake or heavy episodic 
drinking. Evidence of this pattern may include frequent episodes ofintoxication, 
development of tolerance or withdrawal, social problems related to drinking, legal problems 
related to drinking, engaging in physically hazardous behavior while drinking, or alcohol
related medical problems such as hepatic disease. 

b As further research is completed and as, or if, lower quantities or variable patterns of 
alcohol use are associated with ARBD or ARND, these patterns of alcohol use should be 
incorporated into the diagnostic criteria.10 

ALCOHOL 

Mr. Chappell was exposed to substantial, regular maternal alcohol intake: several hard 
liquor drinks per occasion several times a week, regularly witnessed to be intoxicated 
during this pregnancy. His mother is long deceased, but this exposure is reported by 
multiple friends, partners, and family members who observed her drinking and/or 
intoxicated during the pregnancy. This meets original IOM criteria for "a pattern of 
excessive intake." 

Even if the alcohol exposure were at a lesser level, harms from maternal drinking at low 
to moderate levels have been shown in multiple research reports subsequent to 
publication of the IOM criteria;1112 13 this is reflected in the U.S. Surgeon General 
advisory that "No amount of alcohol consumption can be considered safe during 
pregnancy." 14 

GROWTH 

James's birth weight was at the 16th percentile, and his height at 5.5 years was short, at 
the 4th percentile. Other early childhood birth data is lacking. Mr. Chappell does not 
show current deficits in weight or height. The growth impairments in FAS are typically 
most evident in the newborn and early childhood period, and often "catch up" in 

1• Stratton, K. R., Howe, C.J., Battaglia, F. C., Institute of Medicine (U.S.). Division ofBiobehavioral Sciences and Mental 
Disorders. Committee to Study Fetal Alcohol Syndrome, National Institute on Alcohol Abuse and Alcoholism (U.S.). 
(1996). Fetal Akohol Syndrome: Diagnosis, Epidemiology, Prevention, and Treatment. National Academies Press. 
"Sood B, Delancy-Black V, Covington C, Nordstrom-Klee B, Ager J, Templin T, et al. Prenatal alcohol exposure and 
childhood behavior at age 6 to 7 years: I. dose-response effect. Pediatrics 2001;108:£34. 
"Flak AL, Su S, Bertrand), Denny CH, Kesmodel US, Cogswell ME. The Association of Mild, Moderate, and Binge 
Prenatal Alcohol Exposure and Child Neuropsychological Outcomes: A Meta-Analysis. Alcohol Clin Exp Res 2013;38:214-
26. 
1J Astley SJ. Profile of the first 1,400 patients receiving diagnostic evaluations for fetal alcohol spectrum disorder at the 
Washington State Fetal Alcohol Syndrome Diagnostic & Prevention Network. Can) Clin Pharmacol 2010;17:el32-64. 
14 United States Public Health Service Office of the Surgeon General. A 2005 Message to Women from the U.S. Surgeon 
General. Centers for Disease Control, Washington, DC 2005. 
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adolescence.15 However, Mr. Chappell's scant available growth history does not meet 
growth criteria for FAS at this time. 

FACIAL FEATURES 

Mr. Chappell has an upper lip thickness that is just in the normal range (a rank 3 on a 
scale ofl to 5 where 4 and 5 arc in the FAS range). He has a philtrum (vertical groove 
between nose and upper lip) on the borderline between normal and FAS range. He has 
palpebral fissure lengths (eye widths) that are at the 7th percentile (-1.5 SD). Mr. 
Chappell is thus close to the FAS facial phenotype in all three sentinel features but does 
not meet criteria for the face ofF AS. 

In practice, the classic face ofF AS is uncommon: only 9% of our FAS clinic patients 
have these features. 16 Research suggests that the facial features ofF AS require an 
alcohol exposure during a very narrow window of opportunity, around days 19-20 of 
pregnancy. The developing brain can be damaged at any point in pregnancy. 

BRAIN 

In an F ASD evaluation, we look for structural and/or functional evidence of brain 
damage. Mr. Chappell has not had a head CT or MRI, we lack birth/childhood head 
circumferences, and his adult head circumference is in the typical range. 

My exam found no evidence of neurological hard signs (impairments in basic motor, 
sensory, and reflex behaviors that typically indicate a focal deficit) but did note some 
soft signs (non-localizing neurological abnormalities) such as slow rapid alternating 
movements and finger-nose-finger touching, as well as an unsteady tandem gait, 
(possibly influenced by sore knee). His non-dominant hand finger-tapping was at the 
4th percentile and multiple informants described poor coordination as a child. 

In addition, Mr. Chappell has an abnormal qEEG. qEEG compares surface 
measurements of brain electrical activity to a normative database, digitally analyzing 
various aspects of brain function such as electrical power, asymmetry, coherence and 
phase lag between regions. Use ofLORET A (Low Resolution Tomography) techniques 
permits findings to be mapped to brain anatomical locations. 17 

Mr. Chappell's qEEG is abnormal in regions (frontal and limbic lobes) and in patterns 
(EEG coherence suggestive of reduced speed and efficiency of information processing) 
that correspond to his functional impairments. It would be inappropriate to use qEEG 

u Carter, R. C.,Jacobson,J. L., Sokol, R.J., Avison, M.J., &Jacobson, S. W. (2013). Fetal alcohol-related growth restriction 
from birth through young adulthood and moderating effects of maternal prepregnancy weight. Alcoholism Clinical and 
Experimental Research, 37(3), 452-462. 
16 Astley, S.J. (2010). Profile of the first 1,400 patients receiving diagnostic evaluations for fetal alcohol spectrum disorder at 
the Washington State Fetal Akohol Syndrome Diagnostic & Prevention Network. The CanadianJoumal ofQinical 
Pharmacology, 17(1), e132-64. 
17Cobum, K. L., Lauterbach, E. C., Boutros, N. N., Black, K.J., Arciniegas, D. B., & Coffey, C. E. (2006). The value of 
quantitative electroencephalography in clinical psychiatry: a report by the Committee on Research of the American 
Neuropsychiatric Association. The Journal ofNeuropsychiatry and Clinical Ncuroscicnccs, 18(4), 460-500. 
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results alone in diagnosis without clinical correlation, and in routine F ASD practice in
depth neuropsychometric testing is much more commonly used. However, it can be 
argued that a qEEG with significant abnonnalities when compared to a large nonnative 
database provides some convergent evidence ofbrain damage/dysfunction, and might 
serve as a "digital soft sign." 

In 1996 qEEG was in use, and by 2007 techniques such as LORETA had been refined. 
The IOM authors were ambivalent about the use ofneurodiagnostic techniques, citing 
concerns that CT and MRI brain scans at the time lacked large nonnative databases. 
Nonetheless, IOM criteria included examples of structural brain abnonnalities (partial 
or complete agenesis of the corpus callosum, cerebellar hypoplasia) which would 
require brain scans to diagnose in a living patient. Currently (and in 2007) the use of 
MRI to diagnosis significant structural abnonnalities in F ASD is widely accepted, so 
standards have clearly evolved. 

Thus it is unclear whether Mr. Chappell meets IOM criterion A for evidence of CNS 
neurodevelopmental (structural) abnonnalities. He does not need to, since ARNO 
requires evidence of structural abnonnalities and/or functional cognitive abnonnalities. 
In practice the latter is more common. 

Multiple evaluators have found evidence of dysfunction in Mr. Chappell's brain 
functioning in the following areas: intellectual functioning, academic functioning, 
learning and memory, visuospatial construction and organization, attention, processing 
speed, executive functioning, language/communication, daily living skills, and 
socialization skills. 

The domains with most significant impainnent appear to be his learning disability in 
math, significant impairments in memory, severely impaired perfonnance on 
visuospatial organization, poor executive functioning perfonnance with low external 
structure, and his overall very poor real-world and testing performance in 
language/communication/social use oflanguage domains. In addition, his teacher, peer, 
and family reports suggest that James would have received an ADHD diagnosis in 
childhood had he received a modem evaluation. 

Mr. Chappell's pattern of disability is consistent with patterns of dysfunction seen in 
F ASD, and satisfies IOM criteria for "B. Evidence of a complex pattern of behavior or 
cognitive abnormalities that are inconsistent with developmental level and cannot be 
explained by familial background or environment alone ... ". Familial background and 
environmental impacts will be addressed in the following section on differential 
diagnosis, but by themselves do not convincingly explain his pattern of cognitive 
impairments. 

Thus Mr. Chappell meets IOM criteria for Alcohol-Related Neurodevelopmental 
Disorder (ARNO), which is a diagnosis under the umbrella of Fetal Alcohol Spectrum 
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Disorders (FASD).18 It is also worth noting that Mr. Chappell would receive a DSM-5 
diagnosis of Neurodevelopmental Disorder Associated with Prenatal Alcohol Exposure 
(ND-PAE, code FBB).19 

The DSM-5 criteria published in May 2013 address F ASD in two sections. In the 
criteria for Other Specified Neurodevelopmental Disorder (F88), the only specific 
example given is for "Neurodevelopmental disorder associated with prenatal alcohol 
exposure: Neurodevelopmental disorder associated with prenatal alcohol exposure is 
characterized by a range of developmental disabilities following exposure to alcohol in 
utero." Mr. Chappell qualifies for this diagnosis based on the evidence presented above. 
More specific criteria for Neurobehavioral Disorder associated with Prenatal Alcohol 
Exposure (ND-PAE) are proposed in Conditions for Future Study, and Mr. Chappell 
meets all seven proposed criteria for ND-PAE. 20 

ADAPTIVE FUNCTIONING 

It is important to note that the gap between some of Mr. Chappell 's more intact testing 
scores (such as Performance IQ), his academic achievement that is lower than predicted 
by IQ, and his very dysfunctional adaptive functioning fits a "step-down" pattern 
frequently seen in people with ARNO. They can perform at a relatively higher level in a 
one-on-one, focused testing environment, but have trouble translating that performance 
into the more complex environment of school, and have even more difficulty using their 
limited mental capacities in the less-structured life of an adolescent/young adult. They 
can perform more basic, rote skills but when complexity is introduced, or the need for 
abstract thought, interpretation, or judgment, their adaptive "real world" performance 
can be surprisingly impaired. 

The accounts ofJames's day-to-day impairments from family, friends, and a former 
probation officer are striking in how well they fit typical FASO features: slower and 
more disabled than siblings from a young age, slow /simple language, ADHD symptoms, 
declining school performance as demands increased, having to learn things over and 
over, attempts to cover for deficits like reading difficulties, particular disability in math, 
difficulty with abstract concepts, poor coordination, lack of sense of direction, 
prolonged toileting and hygiene issues, very immature with widening gaps between 
James and peers over time, gullibility, dependence on more functional peers and family 
members, juvenile history of repeated impressionable/impulsive rule violations 
(stealing keychain, following peers into empty houses, etc.), and inability to function 
independently or hold a job as adult. 

Adaptive functioning deficits are not required for a diagnosis of F ASD, but it is notable 
that the adverse life outcomes (disrupted school experience, trouble with the law, 

"He also meets 4-DigitCode criteria for Static Encephalopathy, Alcohol Exposed, which is equivalent to ARNO. 
19 American Psychiatric Association DSM-5 Task Force (2013). Diagnostic and Statistical Manual of Mental Disorders: 
DSM-5. American Psychiatric Association, Washington, DC. 
"'Ibid., pages 798-9. 
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confinement, drug/alcohol problems) experienced by Mr. Chappell fit a classic pattern 
of fetal alcohol II secondary disabilities." 21 These result from having the primary 
disabilities (brain damage that you' re born with) ofF ASD but none of the identified 
protective factors such as early diagnosis ofFASD and a stable, sober, and supportive 
childhood home. 

A landmark investigation called II the Seattle 500 study" explored risk factors that 
influence these adverse F ASD outcomes. What is remarkable about Mr. Chappell 's 
history is that in addition to a high-risk pattern of prenatal alcohol exposure and current 
ARNO diagnosis, his formative years were marked by all of the risk factors shown in 
this study to increase the risk of adverse outcomes: no early diagnosis ofFASD, lack of 
stable/nurturing caregiving, multiple home placements, IQ over 70, domestic violence 
and abuse, poor quality home environment in middle childhood, caregivers who abused 
alcohol, many life basic needs not met, male gender, and having ARNO rather than 
FAS. These risk factors increase the odds of adverse outcomes 2- to 4-fold. 22 

Indeed, individuals like Mr. Chappell with ARNO rather than FAS, and those with 
broadly normal IQ rather than intellectual disability, are actually at higher risk for 
adverse life outcomes. This may be because they are less likely to receive an early 
diagnosis and appropriate supports. 

DIFFERENTIAL DIAGNOSIS 

Etiologies such as genetic inheritance and other adverse pre- and post-natal factors also 
likely contributed to the brain dysfunction displayed by Mr. Chappell. 

His available family history contains abundant drug and alcohol abuse, some vague 
mental health risk, mother/siblings/aunts/uncles with varying degrees of special 
education needs for learning and behavioral problems, and possible ADHO in siblings, 
but is not notable for a formally diagnosed pattern ofintellectual disability or genetic 
syndromes. Thus his maternal-side family history carries significant risk for attentional 
and learning disabilities, and both sides confer marked risk for substance abuse. 

What is challenging with such a family history is assessing the relative contribution of 
genetic risk versus environmental/modeling influences versus multigenerational FASO 
(his grandmother was noted to drink as well, although we lack detailed exposure history 
for her children). It is likely that these influences interact with each other to increase 
risk. For example, research shows that prenatal alcohol exposure increases lifetime odds 

"Streissguth AP, Kanter J. The Challenge ofFetal Alcohol Syndrome: Overcoming Secondary Disabilities. University of 
Washington Press; 1997. 
'' Streissguth, A. P., Bookstein, F. L., Barr, H. M., Sampson, P. D., O'Malley, K., & Young,]. K. (2004). Risk factors for 
adverse life outcomes in fetal alcohol syndrome and fetal alcohol effects. Journal of Developmental & Behavioral Pediatrics, 
25(4), 228•238. 
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of alcoholism above any expected genetic risk; the fetus develops "a taste for alcohol" in 
the womb.23 

Mr. Chappell was also reportedly prenatally exposed to heroin, cocaine, and tobacco. 
The presence of prenatal illegal drug exposure often overshadows alcohol in lay 
people's recollection and assignment of blame for outcomes. However, the research is 
clear that the legal product - alcohol - is the most worrisome exposure. Alcohol is a 
known teratogen; the other reported substances are not. 

Prenatal opiate (heroin) exposure can cause neonatal withdrawal symptoms, may lead 
to mild memory and perceptual difficulties in older children, and can increase 
susceptibility to adverse childhood experiences. Cocaine use during pregnancy appears 
to be associated with irritability in young children and language difficulties in 
children/adolescents but is not associated with global deficits. Tobacco use during 
pregnancy increases risk for low birth weight, ADHD, and antisocial behaviors. 24 

In general, we worry more about exposures to toxins in the prenatal and early postnatal 
period than later in childhood, as the brain is more vulnerable during critical periods of 
organ development and rapid growth. Mr. Chappell was exposed to various 
environmental contaminants around his grandmother's home in Nellers Court. Of the 
toxins listed, most were solvents that are not clearly associated with long-term cognitive 
impacts. PCE (perchloroethylene/tetrachloroethylene) was one that can lead to 
headaches and later impairments in cognitive and motor functioning in adults that 
worked in or lived near dry cleaners that used this solvent. However, the literature on 
PCE and childhood exposures is "very limited ... the data supporting a cause-and-effect 
relationship for these effects are inadequate."25 The current lead contaminant was 
reportedly introduced to the site after his family moved. However, childhood lead 
exposure was common at the time. Typical lead exposures of that era could lower IQ 
but not typically by more than 5-10 points. 26 

Postnatal adverse risk factors are extensive, and include early childhood neglect by his 
drug-abusing parents resulting in child services placement with his maternal 
grandmother at age 2; death of his mother at age 3 which had a significant impact in 
James, leading to withdrawal and mutism; emotional neglect and physical abuse in his 
grandmother's home; lack of appropriate supervision in childhood; lack of appropriate 
male role models; pervasive exposure to violence and substance abuse in his home and 
neighborhood; traumatic loss of the only adult in the family that showed him affection 

"Alati, R., Mamun, Al, A., Williams, G. M., O'Callaghan, M., Najman,J. M., & Bor, W. (2006). In utero alcohol exposure 
and prediction of alcohol disorders in early adulthood: a birth cohort study. Archives of General Psychiatry, 63(9), 1009-

1016. 
"Davies,]. K., & Bledsoe,J. M. (2005). Prenatal alcohol and drug exposures in adoption. Pediatric Clinics of North 
America, 52(5), 1369-93, vii. 
"Agency for Toxic Substances and Disease Registry (ATSDR). (1997). Toxicological Profile for Tetrachloroelhylene 
(Update). U.S. Public Health Service, U.S. Department of Health and Human Services, Atlanta, GA. 
16 Lanphear, B. P., Hornung, R., Khoury,}., & Yolton, K. (2005). Low-level environmental lead exposure and children's 
intellectual function: an international pooled analysis. Environmental Health Perspectives, 113(7), 894-899. 
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at age 11; signs of untreated childhood depression; being easily influenced by peers 
involved in drugs and crime; and adolescent substance abuse (alcohol, marijuana, and 
cocaine). This life history multiplies the risk of adverse outcomes such as disrupted 
school experience, trouble with the law, confinement, mental health diagnoses, 
drug/alcohol problems; as described above, these risk factors increase the odds of such 
secondary disabilities in F ASD 2- to 4-fold. 27 

Medically, Mr. Chappcll's available history does not include significant episodes of 
traumatic brain injury. His history and physical examination did not suggest an 
alternative genetic or neurological diagnosis. 

Mr. Chappell had a prominent substance use disorder in adolescence and early 
adulthood. He reportedly had a high tolerance to alcohol in adolescence, used marijuana 
regularly, and developed a worsening cocaine addiction in young adulthood. Substance 
abuse can have cognitive impacts, but these effects tend to improve with sobriety. 

Adolescence does appear to be a vulnerable period where "Research has shown that 
heavy drinking during adolescence can lead to decreased performance on cognitive 
tasks of memory, attention, spatial skills, and executive functioning .... Studies have also 
shown that marijuana use during adolescence can result in decreases in cognitive 
functioning, particularly learning and sequencing scores .... Longitudinal studies arc 
essential to fully understand how alcohol and marijuana use affect adolescent 
neurodevelopment. "28 

A review oflong-tcrm cognitive effects of cocaine abuse found that "Long-term cocaine 
use is associated with cognitive impairment in most domains. The strongest and most 
convincing evidence applies to the domains of sustained attention, response inhibition, 
memory, reward-based decision making, and psychomotor performance. "29 However, 
this and similar reviews do not specifically address cognitive recovery from 
adolescent/young adult abuse followed by a long period of abstinence. 

It appears that Mr. Chappell's drug abuse may have worsened his preexisting deficits 
but is not a convincing alternate diagnosis. His drug abuse does not account for his 
childhood-onset disabilities and appears unlikely to adequately account for deficits years 
after his period of substance abuse. 

Finally, Mr. Chappell has a history of childhood onset very poor self-image, depression, 
inattention, and disruptive behaviors at school, where he qualified as "Emotionally 
Impaired." Adult evaluators noted "enormously low self-worth," fear of rejection, 

n Streissguth, A. P., Bookstein, F. L., Barr, H. M., Sampson, P. D., O'Malley, K., & Young,J. K. (2004). Risk factors for 
adverse life outcomes in fetal alcohol syndrome and fetal alcohol effects. Journal of Developmental & Behavioral Pediatrics, 
25(4), 228-238. 
'* Squeglia, L. M.,Jacobus,J., & Tapcn, S. F. (2009). The innuence of substance use on adolescent brain developmenL 
Clinical EEG and Neuroscience: Official Journal of the EEG and Clinic11l Neuroscience Society (ENCS), 40(1), 31-38. 
,. Spronk, D. B., van Wel,J. H.P., Ramaekers,J. G., & Verkcs, R.J. (2013). Characterizing the cognitive effects of cocaine: a 
comprehensive review. Neuroscience and Biobchavioral Reviews, 37(8), 1838-1859. 
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mistrust of others, abandonment anxiety, dependent personality type, and borderline 
personality characteristics. Mental health problems are frequently comorbid with 
F ASDs. In one study of adults with F ASD, 92% met criteria for an Axis-I disorder such 
as alcohol or drug dependence ( 60%}, depression ( 44%}, psychotic symptoms ( 40%}, and 
anxiety or bipolar disorder (20% each). In addition, 48% met criteria for at least one 
personality disorder.30 

It is vanishingly rare to see an adult in a FAS clinic that does not have some 
combination of at-risk family history, prenatal alcohol exposure, other prenatal 
influences, adverse childhood experiences, and adolescent/adult issues such as 
substance abuse and mental illness. It is not scientifically possible to precisely tease 
apart the negative influences of all of these factors. However, Mr. Chappell's childhood
onset disabilities, functional evidence ofbrain deficits consistent with prenatal alcohol 
impacts, and life-long adaptive functioning that is very typical of individuals with FASO 
implicate prenatal alcohol damage as a primary cause. 

SUMMARY 

James Chappell has Alcohol-Related Neurodevelopmental Disorder (ARNO), also 
known as Neurodevelopmental Disorder associated with Prenatal Alcohol Exposure 
(ND-PAE), which is a Fetal Alcohol Spectrum Disorder. This syndrome was present at 
birth, but compounded by genetic risks, other prenatal exposures, adverse childhood 
experiences, possible damage from environmental contaminants, mental illness, and 
substance abuse. 

Based on my review of the available records and my in-person examination, I hold the 
above opinions to a reasonable degree of medical certainty. The analysis I have 
conducted could have been conducted by any qualified F ASD professional at the time 
of Mr. Chappell's trial (1996} and penalty re-hearing (2007}. 

The diagnosis of ARNO made here establishes that Mr. Chappell does have a mental 
disease and defect. By virtue of this disorder being a result of exposing a fetus to a toxic 
substance, this condition was present before the age of 18 and preceded the subject 
offense. 

Thank you for the opportunity to examine Mr. Chappell, 

Onr-il) 
Julian Davies, MD 

,. Famy, C., Strcissguth, A. P., & Unis, A. S. {1998). Mental illness in adults with fetal alcohol syndrome or fetal alcohol 
effects. The American journal of Psychiatry, 155(4), 552-554. 
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, 
I 

MATERIALS RELIED UPON (Amended) 

DOCUMENTS PROVIDED TO DR. JULIAN DAVIES 

• School Grades Chart, James M . Chappell 

• School Testing Chart, James M. Chappell 

• Social History Chronology 

• Preliminary Chart, Current Neuropsychological Testing of James Chappell 

• Preliminary Neuropsychological Assessment Services Summary Scores, James Chappell 

• Excerpts from I-File from Ely State Prison for James Chappell 

• Excerpts of Medical Records from Ely State Prison for James Chappell 

• Juvenile Record, James M. Chappell 

• Photos of James Chappell {taken at Ely State Prison (7-11-2016) 

• Nevada Supreme Court Opinion (12-30-1998) 

• Dr. Jonathan Lipman, Ftnal Report (8-12-2006) 

• Dr. Matthew Mendel, Final Report (6-27-2016) 

• Or. Lewis Etcoff, Report (6-13-1996) 

• Dr. lewis Etcoff, Supplemental Report (9-28-1996) 

• Quantitative EEG Analysis, Dr. Robert M. Thatcher (8-1-2016) 

• Or. Natalie Novick Brown, Final Report (8-3-2016) 

• Dr. Paul Connor, Final Report (7-15-20006) 

School records. James M. Chappell 

• 1976-1977 Moores Park School, Semester Report 

• 1979-1980 Moores Park School, Student Progress Report 

• 09-05-1980 Class assignment 

• 09-0-1980 Dally Progress Report 

• 1981, Forest View School, Student Progress Report 

• 1982, Maple Grove School, Certificate of Completion-6th grade 

• 06-14-1978 Lansing School District Environmental Education Center, Certificate 

• 1978, Moores Park School, Certificate for Field's Day 

• Junior Citizen's Award, Officer Friendly Program 

• Lansing School District, Cumulative School Record 

• 1977 Moores Park School, Certificate 

Declarations of: 

• Angela Mitchell (8-9-16) 

• Benjamin Dean (4-17-16) 

• Bret Robello (9-29-16) 

• Carla Chappell (4-23-16) 

• Charles Dean (4-19-16) 
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• Clare McGuire (8-19-16) 

• Dina Richardson (8-9-16) 

• Ernestine 'Sue' Harvey (7-2-16) 

• Fred Dean (6-11-16) 

• Georgette Sneed (5-14-16) 

• Harold Kuder (4-17-16) 

• James Ford (5-19-16) 

• James Wells (1-22-16) 

• Joetta Ford (5-18-16) 

• Lila Godard (8-5-16) 

• Louise Underwood (9-22-16) 

• Madge Cage (9-24-16) 

• Michael Chappell (5-14-16) 

• Michael Pollard (9-14-16) 

• Myra Chappell-King (5-20-16) 

• Phillip Underwood (4-17-16) 

• Rodney Axam (4-16-16) 

• Rose Wells-Canon (4-16-16) 

• Rosemary Pacheco (8-9-16) 

• Sharon Axam (4-18-161 

• Sheron Barkley (4-16-16) 

• Shirley Sorrell (9-23-16} 

• Terrance Wallace (5-16-16) 

• Verlean Townsend (9-23-16) 

• WIiiiam Earl Bonds (5-13-16) 

• William Roger Moore (4-17-16) 

• Willie Richard Chappell, Jr. (5-16-16) 

• Willie Richard Chappell, Sr. (4-16-16) 

• Willie Wiltz, Jr. (7-28-16) 

Trial and 2nd Penalty Trial Testimony of: 

• Trial Testimony, Dr. Lewis Etcoff (10-15-1996) 

• 2nd Penalty Trial Testimony, Dr. Lewis Etcoff (3-16-07) 

• 2nd Penalty Trial Testimony, Dr. William Danton (3-14-071 
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Fetal Alcohol Spectrum Disorder (FASD) 

FASD: Umbrella term for group of conditions 

caused by maternal alcohol consumption, 

which result in CNS Dysfunction. 
• FAS (fetal alcohol syndrome) 
• PFAS (partial fetal alcohol syndrome) 

• ARND (alcohol-related neurodevelopmental disorder) 

FAE: Previous term for PFAS, ARND 

• Other substances can affect gestating infants, 

but none do so in the same manner as alcohol 
2 

~,. 



AA07086

Alcohol is a Teratogenic Drug 

• Alcohol freely passes from the mother's 

blood into the fetus. 

• A fetus has no functioning liver early in 

gestation. 
• Fetal brain cell death commences within 

12 hours of maternal alcohol exposure. 

3 
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, I 

Teratogenic Effects 
of Prenatal Alcohol Exposure 

• Direct toxic effect of alcohol on cells 

• Direct toxic effect of acetaldehyde on cells 

• Hypoxia from impaired placental/fetal blood flow 

• Effect on migration of cells 

• Effect on apoptosis 

5 
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IQ distributions in the Primary Disabilities Sample: FAS and FAE 

30 

25 

c 20 
Q) 

e 
a> 15 
0. 

10 

5 

0 

FAS (n= 178) 
• FAE (n= 295) 
N = 4 73 : test ages 3-51 yrs 

a::::::::::L. ---

mean IQ:79 (FAS) 
90(FAE) 

IQ< 70:27 % (FAS) 
9% (FAE) 

IQ range: 20- 30- 40- 50- 60- 70- 80- 90- 100- 110- 120- 130- 140-

% within FAS: 1 / 0 / 3 / 7 / 14 / 24 / 29 / 12 / 6 / 4 / 1 / O / 0 / 

% within FAE: 0 0 1 2 4 16 25 26 15 8 2 0 0 

IQ Scores 

10 
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IOM Guidelines 

• D. Evidence of CNS neurodevelopmental abnormalities, as in: 
Decreased cranial size 
Structural brain abnormalities 
Neurological hard or soft signs such as impaired fine motor skills, 
poor eye hand coordination 

• E. Evidence of a complex pattern of behavior or cognitive 
abnormalities that are inconsistent with developmental level and 
cannot be explained by familial background or environment alone, 
such as learning difficulties; deficits in school performance; poor 
impulse control; problems in social perception; deficits in higher 
level receptive and expressive language; poor capacity for 
abstraction or metacognition; specific deficits in mathematical 
skills; or problems in memory, attention, or judgment 

12 
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CDC Guidelines 

• Functional Deficits 

13 

- IQ 2 SD below average 

- Deficits 1 SD below average in at least 3 domains 
• Cognitive or developmental or Discrepancies (Including 

academics) 
• Executive functioning 
• Motor functioning 
• Attention or hyperactivity 
• Social skills 
• Other domains that can include sensory problems, 

pragmatic language problems (receptive and expressive 
communication), and learning and memory deficits among 
others (not meant to be an all inclusive list) 
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Using CDC Criteria to Apply to IOM 

• CDC criteria is: 
- More structured 

- More able to be applied consistently and reliably 
across cases 

• Therefore, they could be used as a method of 
quantifying IOM requirements for a 
" ... complex pattern of behavior or cognitive 
a bnorma I ities ... " 

14 
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What is a Neuropsychological Assessment 

• A series of tests designed to measure brain functioning 

• Does not diagnose "brain damage" per se but "brain dysfunction" 

• Tests based on functions found to be impaired in people with damage to 
brain in multiple areas 
- Usually learned from cases in which specific regions of brain have been 

damaged resulting in specific deficits (i.e. Phineas Gage, H.M.) 

- Memory deficits related to damage to parts of temporal lobe (hippocampus) 

- Executive function deficits related to damage to frontal lobes 

• Looking for Significant Deficits (more than 84% of the population 
performed better 
- Further broken into levels of severity (e.g. mild, moderate, severe} 

- However, at whatever level, it refers to impairment in functioning (e.g. 
intellectual disability) 

• However, A diagnosis of an FASO does mean that the individual has brain 
damage due to the prenatal alcohol exposure. 

15 
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Role of Neuropsychology 

in the Diagnosis of FASD 

• Identify pattern of current strengths and weaknesses 
of the client 

• Determine consistency with research on FASO 
• Address the timeline of cognitive deficits (prior testing) 

• Addressed more extensively by the psychologist 
focusing on historical consistency 

• Identify competing etiologies 
• Render an opinion of meeting criteria for FASD based 

on CDC Guidelines and provide DSM-5 diagnosis 
• Refer information on to M.D. for final medical 

diagnosis 
16 
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Expected Findings in FASD 

• Rarely see IQ below 70 
- Often "split" between Verbal and Nonverbal 

• "Patchy" (irregular) presentation rather than 
global or focal deficits with considerable 
variability between strengths and weaknesses 

• Academic deficits especially in arithmetic 
• Social/Adaptive functioning deficits 

- worse than expected based on IQ 

• Executive function deficits 
- especially on low structure tasks 

• Increased variability in performance over time 

17 
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Neuropsychological Assessment for FASD 
• Created a battery that incorporated many of the most salient 

clinical tests and domains of functioning based on 30+ years 

of research experience 
- IQ (WAIS-IV) 

- Achievement (WRAT-4) 

- Visual Spatial Construction (RCFT) 

- Learning and Memory (CVLT, RCFT) 

- Attention ( CPT) 

- Motor Coordination (Grooved Pegs, Finger Tap) 

- Executive Functions (WCST, DKEFS, COWAT, RFF, Stroop, ACT, Trails) 

- Suggestibility (GSS2) 

- Adaptive Functioning (Communication, Daily Living, Socialization) 

• Ability Test (NAB: AC, ACS: SC, TFLS) 

• Other Report (VABS, BRIEF) 

18 
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Categories of Documents Reviewed 

• James Chappell's School Records 

• Psychological Evaluation Reports 

• Medical Records and Reports 

• Declarations from persons who know James Chappell 

• Prior Testimony & Nevada Supreme Court Decision 

19 
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Effort Testing 

Advanced Clinical Solutions (ACS) 

Verbal Memory (CVLT) 

Conner's CPT 

Dot Counting Test 

c:.)J_,~,_, ----.u,,----~_._ . .!"I ~ 

Word Choice = 49/50 
Reliable Digits = 7 

16/16 

Valid 

E-Score = 8 

YES 

YES 

YES 

YES 

Effort testing on second day of testing as well as behavioral 

observation during the assessment indicates that James 
Chappell was putting out good effort. 

20 
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Intellectual Testing 

Verbal Comgrehension Scaled Score Percegtual Reasoning 
Similarities 9 Block Design 
Vocabulary 6 Matrix Reasoning 

Information 11 Visual Puzzles 

Working Memory Scaled Score Processing Sgeed 
Digit Span 6 Symbol Search 
Arithmetic 4 Digit Symbol-Coding 

1Q_ 
Verbal Comprehension 96 
Perceptual Reasoning 96 
Working Memory 71 
Processing Speed 86 
Full Scale IQ 86 

Research: Average score for FAE (PFAS, ARND)=90 
21 

Scaled Score 
12 
7 
9 

Scaled Score 
9 
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WAIS-R 

WAIS-IV 

22 

Current and Prior 

Intelligence Testing 

/77 /91 

96 96 71 86 

Borderline 
to low 

average 

80 

86 
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SAT 

SAT 

SAT 
SAT 

SAT 
Peabody 

IAT 
WRAT 

WRAT-3 

WRAT-4 

Current and Prior 
Academic Testing 

/18%/ 
/40%/ 
/40%/ 

/4/ 
/18%/ 
I /6.o I /7.s 

/5th%/ 

88/ /hs 

//8 

89//8 

91/27%/11.6 92/30%/12.0 100/50%/>1 
2.9 

(Standard Score I %ile I Grade Equivalent) 
23 

/18%/ 
/12%/ 
/23%/ 
/26/ 

/11%/ 
I/?? 

/2%/ 

67//4 
72/3/4.0 
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Vineland Adaptive Skills at Age 25 
- -

Domain James Ford 
i 

Terry Wallace Myra Chappell-King 

SD (%ile) :1 SD (%ile) SD (%ile) 
' 

I 

Receptive 0.0 (SO) -2.7 (<1} -2.7 (<1) 
Expressive 0.3 (61) -2.3 (1) -2.0 (2) 

Written -1.3 {9} -2.3 (1) 
Communication SS=90/25%ile SS=29/<1%ile 

Personal -2.0 (2) -2.0 (2) 
Domestic 0.3 (61) -1.3 (9) -1.0(16) 

Community -1.7 (5) -2.7 (<1) 
Daily Living Skills SS=76/5%ile SS=63/1%ile 

Interpersonal Rel. -1.0 (16) -1.7 (5) 
· Play/Leisure Time 

Coping Skills -1.0(16) -1.0(16) 
Socialization S5=77 /6%ile SS=71/3%ile - --

,_ 

~eo"'p~tlfe 
7 - 1 ' 

- - - - ' , 

.;~1r ~ ~-~n~ ~ l. 
, .; 

I .it·r d J 
' .. - -- - - - - - - - - -

25 
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26 

Cross-validation of 

Adaptive Functioning Results 

Is the informant's report considered YES 

valid? 
Are the informants reports consistent with each 

other? 

Are the results of Adaptive Functioning consistent 

with research on FASO? 
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Behavior Rating Inventory 
of Executive Function {BRIEF) 

James Ford Terry Wallace Myra Chappel-King 
: 

Negativity Scale 0 1 0 

Infrequency Scale 1 1 1 

Inconsistency Scale 6 4 4 

27 



AA07111

28 

Cross-validation of 

Adaptive Functioning Results 

Is the informant's report considered valid? 

Are the informants reports consistent 
with each other? 

Are the results of Adaptive Functioning consistent 

with research on FASD? 

Fairly 
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Vineland Adaptive Skills at Age 25 
- -

Domain James Ford Terry Wallace Myra Chappell-King 
. 

SD (%ile) SD (%He) SD (%He) 

Receptive 0.0 (SO) -2.7 (<1} -2.7 (<1) 

Expressive 0.3 (61) -2.3 (1) -2.0 (2) 

Written -1.3 (9) -2.3 (1) 

Communication SS=90/25%ile SS=29/<1%ile 

Personal -2.0 (2) -2.0 (2) 
Domestic 

' 0.3 {61) -1.3 (9) -1.0(16) 

Community -1.7 (5) -2.7 (<1} 

Daily Living Skills SS=76/ 5%ile SS=63/1%ile -

Interpersonal Rel. -1.0 (16) -1.7 (5) 

Play/Leisure Time 

Coping Skills -1.0(16) -1.0(16} 
Socialization SS=77/6%ile SS=71/3%ile 

- - 1 ' -1 - . - - -
1Con,posite 1 , .. · - it;/,: 

-' - I - I 
11 • • • - - -· - 1 .. -• ... •· - - --

29 
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30 

Cross-validation of 
Adaptive Functioning Results 

Is the informant's report considered valid? 

Are the informants reports consistent with each 
other? 

Are the results of YES 
Neuropsychological Adaptive 
Functioning consistent with research 
on FASD? 
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IN SUMMARY 
Multiple deficits across NINE neuropsychological domains 
• Academics especially in math calculation 

• Learning and memory for verbal and visual information 

• Visuospatial construction and organization 

• Attention functioning 

• Processing speed 
• Executive functions especially on tasks where there was less external structure 

• Communication skills (based on direct testing of expressive communication and 
two of the three informants) 

• Daily living skills (found on both ability testing and informant reports) 

• Socialization skills (based on informant reports) 

Reflect significant functional disabilities. 
• 40% of scores at least mildly impaired 

• 28% of scores at least moderately impaired 

34 
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IN SUMMARY 

• Chappell's pattern of functioning is most consistent 

with Neurodevelopmental Disorder associated with 

Prenatal Alcohol Exposure (ND-PAE) as identified in 

DSM-5. 

• This would have been classified as Cognitive Disorder 

(Not Otherwise Specified) under the DSM-4. 

• Pattern & breadth of deficits is consistent with 
Alcohol-Related Neurodevelopmental Disorder 
(ARND} as diagnosed by Dr. Davies. 

35 
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Psychological Expert Testimony 
Natalie Novick Brown, PhD 

Testimony: April 6, 2018 

Re James Montell Chappell 

Case No. C131341 
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Prevalence 

General Population: 
• United States: 2-10% (FASD) [May, et al., 2018] 

Adoptees/Foster System: 
• 6% (FAS) 
• 17% (FASD} [Lange et al., 2013] 

Juvenile Justice System (age 12-18): 
• 23% (FASD) [Fast, Conry, & Loock, 1999] 

Adult Criminal Justice System (age 18-30): 
• > 10% {15% more adults met criteria except prenatal 

exposure could not be confirmed) [MacPherson et al., 
2011] 
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Neuroimaging research is finding that prenatal exposure to 
methamphetamine, cannabis, heroin, cocaine, and nicotine is 
almost as damaging to the fetal brain as prenatal exposure to 
alcohol. 
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Key Deficit: Executive Functioning 
[= Reasoning, Reflection & Impulse Control in Forensic Context] 

Lobes of the Brain: 

Pu1'1l!ta1I bba • Attention control 

Occlpit.al lcLle 

Tllmpornl , c=,,+~ 
b bc ' . 

, , •,q Frunwl ¢ ~ - . ' lobe 
I ... 

.'::.:r.a, 
; ,:urt.u11 I 

• Response inhibition 
• Working memory (reflection) 
• Anticipation 
• Prioritizing 
• Strategizing 
• Sequencing 
• Organization 
• Second thought 
• Modulating mood 
• Response flexibility 
• Judgment 

• Goal-directed behavior 
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FASD Impairs Capacity to Control Violence 

American Bar Association (ABA) website: 

• FASO has a significant impact on mental abilities relevant 
in the criminal justice system, including impaired 
judgment, inability to understand cause and effect, and 
difficulty controlling impulses. 

• FASO alone does not cause violence, but it is directly 
related to impaired cognitive capacity to control violence. 

• https://www.americanbar.org/groups/child law/tools to u 
se/attorneys/fasd-resol ution. htm I 

5 
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ABA Website: List of FASO Cases 

In 1990, the United States Supreme Court in Sullivan v. 
Zebley, 493 U.S. 521, 533-34 n. 13 described "fetal alcohol 
syndrome" as a "well-known childhood impairment." 

!3Y 1996f a number of case~ at the trial and appellate levels 
1nvolvea FASD. 

By 2007, hundreds of cases around the country involved 
FASO. 

and adolescent health/fasd criminallawsub · 

6 
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Brain Damage in FASD Leads to 
Trouble With the Law 

1 O. 1 History of Trouble With the Law (TWl) by sex, diagnosis and age 
at interview (n:412) 

100-----------------------
90.a.~--- ------------------····· · ·---------------·-------------~----
80•-------------- --------·-----------·----------------------------

~ 10--------------------------------so---------------------~--- · ------- ---c 
Cb 50~----------------·------- --·-·--
e 40 
t 30 ---·--·---·~------------

...... .,. ~ 
~ 

........ -- -
20 
10 

0 ------
~ -------

MF MF MF MF 
ages 12-20 ages 21-51 

(• FAS raFAE 

Streissguth et al., Understanding the 
Occurrence of Secondary Disabilities in 

Clients with Fetal Alcohol Syndrome (FAS) 
and Fetal Alcohol Effects (FAE), CDC, 1996 

7 
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Evaluation Procedures 

(a) Record review (Appendix A of report): 

• Records available in 1996 

• Records available in 2007 

• Additional records obtained by current habeas counsel, 

including new declarations from witnesses who were 

available in 1996 and 2007 

(b) Consultation with Dr. Paul Connor re 

neuropsychological test results 

(c) Consultation with Dr. Julian Davies re diagnosis 

(d) Interview with Mr. Chappell 

8 
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Referral Question #1: At the time of trial in 1996 
and resentencing in 2007, what was known in 
the legal field about FASD and ARND? 

9 
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I 
,fH igh l,ig,ltats'.1 ,i"m, FA~D) IM1i•st~,riy.1 

- - - - - --~ - . - - - -- ---- - -

1973 "Fetal Alcohol Syndrome" reported in The Lancet 

FIRST NATION-WIDE WARNING: National Institute of Alcohol Abuse and 

1977 Alcoholism {NIAAA) issues official warning against heavy drinking during 

pregnancy 

1981 1st SURGEON GENERAL WARNING: warns pregnant women and women planning 

a pregnancy not to drink alcoholic beverages 

1982 Merck Manual, 14th Ed., included information about FAS 

1988 Alcohol Beverage Labeling Act mandated warning labels on alcoholic beverages 

1989 Michael Dorris's The Broken Cord is published 

1991 Dr. Ann Streissguth speaks at NAACP Legal Defense Fund conference in Airlie, VA 

FIRST GOVERNMENT-SPONSORED DIAGNOSTIC CRITERIA: Institute of Medicine 

1996 (IOM) develops diagnostic criteria for Fetal Alcohol Spectrum Disorders (FASO): 

FAS, pFAS, ARN D, and ARBO 

1996 SECONDARY DISABILITIES STUDY: CDC publishes Final Report on Secondary 

Disabilities in Clients with FAS and FAE 10 
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I - High~llg~hts i_nJ FAS.-E>.r H1i!ste.:ry1 
- - - --" -

2004 FAS DIAGNOSTIC CRITERIA ARE REFINED: Centers for Disease Control (CDC) 

publishes more specific diagnostic criteria for FAS 

2005 
2nd SURGEON GENERAL WARNING: warns against drinking for pregnant 

women, women planning a pregnancy, and those at risk for pregnancy 

2006 
SAMHSA publishes information on its website for criminal justice 

professionals regarding the relevance of FASO across the legal spectrum 

On its website, the Fetal Alcohol and Drug Unit at the University of 

2007 Washington lists US cases involving FASD (ABA eventually takes over this 

responsibility, which continues today) 

11 
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Known in 1996 (2007) 

• FASD involves prenatal-onset, permanent brain 
damage caused by prenatal alcohol exposure. 

• FASO can manifest as FAS or FAE/ARND, but the 
brain damage is the same, regardless of diagnosis. 

• FASO is associated with pervasive cognitive 
deficits, including significantly impaired executive 
functioning. 

• Executive dysfunction manifests in numerous 
secondary disabilities, including high risk to 
commit crimes in unstructured, novel contexts. 

12 
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MR/ID 

Reduced IQ 

Hyperactivity 

ADD 

Developmental 

delays 

Coordination 
problems 

Sensory deficits 

Neonatal 
withdrawal 

Known in 1996 
[per IOM] 

Yes 

Yes 

Yes 

Yes 
, 
• 

Yes 
, . 

Yes ? 

Yes 

Yes Yes 

, Yes • 

Yes 

Yes Yes 

Yes Yes 

Yes 

? Yes 

13 
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Known in 2007 

Alcohol Nicotine Marijuana Opiates Cocaine Meth 

Birth/Short-Term 

Fetal growth Strong effect Effect No Effect Effect Effect Effect 

Anomalies Strong Effect * No Effect No Effect No Effect No Effect 

Withdrawal No effect No Effect No Effect Strong Effect No Effect 
., . 

Behavior Effect Effect Effect Effect Effect Effect 

Long-Term 

Growth Strong Effect * No Effect No Effect * ? 

Behavior Strong Effect Effect Effect Effect Effect ., . 
Cognition Strong Effect Effect Effect * Effect ? 

Language Effect Effect No Effect ? Effect ? 

Academic Strong Effect Effect Effect ? * ? 

? = Limited or no data available. * = No consensus on effect 14 
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Referral Question #1: At the time of trial in 1996 
and resentencing in 2007, what was known in 
the legal field about FASD and ARND? 

15 
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Opinion 

• By the time of Mr. Chappell's trial in 1996 and 

resentencing in 2007, a great deal of information 

was known in the legal field about the nature and 

cause of FASD. 

16 
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Referral Question #2: At the time of trial in 1996 
and resentencing in 2007, what evidence was 
available to counsel to suggest Mr. Chappell 
suffered from an FASD condition? 

17 
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Red Flag: 
Defendant's Report to Dr. Etcoff in 1996 

[Report dated 9/28/96] 

Mr. Chappell informed Dr. Etcoff in a Social History 
questionnaire that his mother possibly drank and 
used drugs during the pregnancy. 

18 
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Records Provided to Dr. Etcoff in 1996 
(Report dated 9/28/96] 

• A notation in the records indicated Maternal Aunt Sharon Axam 

confirmed maternal alcohol/drug use during the pregnancy. 

• At the time of his mother's death, Mr. Chappell and his siblings had 

been living with their maternal grandmother for a year due to 

maternal neglect/heroin use. (William Roger Moore) 

• When Mr. Chappell was ~2 ½ years old, his mother was struck and killed 

by a police cruiser while walking on the highway at 4:25 am. 

(Newspaper) 

Thus, at the time of trial in 1996 and resentencing in 2007, counsel had 

information that the birth mother drank alcohol and used drugs during 

the pregnancy. 

19 
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Witness Accounts of Prenatal Alcohol Exposure 
[Available but Not Obtained in 1996/2007] 

Declarations from 9 individuals indicated that birth 
mother Shirley Chappell: 

(a) drank alcohol throughout the index pregnancy, 
including heavy consumption on the weekends; 

(b) used heroin and cocaine daily during the 
pregnancy; and 

(c) smoked at least a pack of cigarettes daily during 
the pregnancy. 

20 
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Evidence of Central Nervous System (CNS) 
Dysfunction [i.e., brain dysfunction] 

Defendant's Self-Report to Dr. Etcoff in 1996 
[Report dated 9/28/96] 

• He recalled being placed in a "special school" in 
second grade. 

• He recalled placement in special education classes 
in seventh through tenth grade, when he left 
school. 

• He recalled being "pulled out of regular classes for 
help in math, reading, and writing" In junior high 
and high school. 

21 
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Other Evidence of CNS Dysfunction 

The 41 pages of school records provided to Dr. Etcoff by 
counsel in 1996 and 2007 documented evidence of: 

(a) Chronic developmental delays 

(b) Severe learning disability 

(c) Pervasive adaptive dysfunction (e.g., did not play 
with other children until 4th grade, in "constant 
conflict" with classmates, toileting accidents and 
finger sucking at age 9) 

-- all early in life and prior to the onset of Defendant's 
own substance abuse in his teen years. 

22 
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Evidence of CNS Dysfunction: 
School Records 

• Referred for special education services in June 1977 (end of 1st Grade) 
due to numerous developmental and adaptive delays as well as 
learning disability. 

• Special education reassessment in 1980 indicated major areas of 
concern: 

a) Adaptive delay in socialization (immaturity involving disruptive 
and aggressive behavior); 

b) Attention control problem ("easily distracted"); and 

c) Academic achievement deficits: 

• 1-year delay in Reading and Listening Comprehension 

• 2-year delay in Math 

23 
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Evidence of CNS Dysfunction: 
1980 Evaluation 

• School evaluations in 1980 (age 12) noted: 
a) Learning disability (functioning at 1st grade level in 2nd grade and 

functioning at 2nd grade level in 4th grade, despite being 3 years older 
than classmates) 

b) Developmental delay in communication ("asks unrelated questions and 
will not respond when spoken to" .... "great difficulty expressing himself") 

c) Slow processing speed ("actions and reactions are very slow") 
d) Self-regulation deficits i.e., executive dysfunction) ("constant conflict" 

with other students"); and 
e) Adaptive dysfunction (" ... great deal of difficulty adjusting in school, both 

socially and academically .... great deal of difficulty forming meaningful 
relationships"). 

24 
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Evidence of CNS Dysfunction: 
School Records 

[GE= Grade Equivalence/%= percentile] 

5/77 1 7 
1.9 GE 0.9 GE 1.4 GE 1.2 GE 

42% 6% 22% 18% 

5/78 
2.4 GE 2.7 GE 2.1 GE 2.1 GE 1.5 GE 

2 8 
32% 44% 18% 18% 8% 

5/79 
3.3 GE 3.7 GE 3.3 GE 2.7 GE 3.2 GE 

3 9 
38% 44% 28% 17% 32% 

5/80 
1.0GE 1.9 GE 3.9 GE 3.5 GE 4.1 GE 

4 10 
8% 4% 22% 20% 36% 

5/82 6 12 
5.0 GE 4.1 GE 4.3 GE 5.0 GE 4.1 GE 

30% 11% 0% 16% 14% 

12/84 9 14 6.0 GE 7.5 GE 8.7 GE 8.1 GE 

5/85 9 14 13% 3% 7% 9% 3% 

Red type= 1 or more SD below the mean(< 16th percentile) 
25 

Orange type = 1 or more years below grade level 
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Evidence of CNS Dysfunction: 
Dr. Etcoff's Report 

• Significant discrepancy in test results between Verbal IQ (77) and 

Performance IQ (91} 

• Significant discrepancy between achievement test results that fell in 

the average range for Reading and Spelling but in the moderately 

impaired range (1st percentile} for Arithmetic 

• "SLD" {Severely learning disabled) special education placement 

• Documented evidence in the records of numerous cognitive and 

adaptive problems: 

• Severe learning disability 

• "Probable" ADHD 

• Multiple developmental delays 

• Multiple adaptive problems (social, daily living skills, 

communication) 

• Executive function problems 

• receptive language disorder and arithmetic disorder 
26 



AA07145

Evidence of CNS Dysfunction: 
Trial Testimony 

1996 

• Maternal Grandmother Clara Axam described the Defendant as a ''slow" 

child who did not understand and learn things as quickly as normal 

children. COGNITIVE IMPAIRMENT 

• Clara Axam testified that the Defendant had a speech delay in childhood 

and did not begin speaking until age 3 ½. DEVELOPMENTAL DELAY 

• Clara Axam testified that the Defendant received special education 
services from 5th grade into high school. LEARNING DISABILITY [School . 

records indicated special education from 2nd grade on.] 

2007 

• Willie Chappell, Jr. (brother) testified that the Defendant had 
incontinence problems in childhood. ADAPTIVE DELAY 

• Myra Chappell King (younger sister) testified that other children teased 

the Defendant for being "slow." COGNITIVE IMPAIRMENT 
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Lay Witness Evidence of Impairments 

Sensory Integration: 2 witnesses 

Processing Speed: 9 witnesses 

Attention Control: 6 witnesses 

Communication: 8 witnesses 

Daily Living Skills: 6 witnesses 

Socialization: 8 witnesses 
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Referral Question #2: At the time of trial in 1996 
and resentencing in 2007, what evidence was 
available to counsel to suggest Mr. Chappell 
suffered from an FASD condition? 
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Opinion 
Documented evidence of mother's pre-natal use of alcohol and 
drugs during her pregnancy with James Chappell 

Evidence via friends and family 

Documented evidence of CNS dysfunction 

Education records 

Testimony and Declarations from friends and family 

Uncontested evidence from trial expert Dr. Etcoff that at least two 
of Mr. Chappell's neurodevelopmental conditions (communication 
disorder and arithmetic disorder) stemmed from "neurological 
origin," which constituted clear notice of brain damage 
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Opinion 

• Had counsel asked an expert in neuropsychology to 
assess Mr. Chappell, results would have indicated 
pervasive CNS dysfunction similar to what Dr. Connor 
found, qualifying the Defendant for a diagnosis of 
Cognitive Disorder NOS (a DSM-IV mental defect that 
establishes CNS dysfunction in FASD). 

• Had counsel retained a medical expert in FASD to 
examine Mr. Chappell, results would have been 
similar to Dr. Davies' conclusion that the Defendant 
met criteria for ARND (a medical defect). 

• Results of the current record review are consistent 
with both diagnoses. 
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Referral Question #3: How would FASO (i.e., 
ARNO) affect Mr. Chappell's ability to control his 

actions on the day of the crime? 
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Neuropsychological Assessment 

Neuropsychological assessment by Dr. Paul Connor (report dated 7 /15/16) 
with 24 tests plus adaptive assessment found deficits in 6 broad cognitive 
domains: 

• Academic Achievement (especially, Arithmetic) 

• Learning/Memory (verbal and visual) 

• Visuospatial Construction and Organization (i.e., sensory integration) 

• Attention 

• Processing Speed 

• Executive Functioning (especially in low-structure tasks) 

Plus deficits in 3 adaptive domains: 

• Communication 

• Daily Living Skills 

• Socialization 
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Cognitive dysfunction predicts adaptive 
dysfunction, per the FASD research. 

Mr. Chappell's adaptive dysfunction 
involves child-like interpersonal skills and 

coping capacity. 
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James Chappell: Adaptive Dysfunction 

Per Terry Wallace (former friend): 

• Interpersonal: 11 ½ years old 

• Coping: 12 ½ years old 

Per James Ford (former friend): 

• Interpersonal: 16 years old 

• Coping: 12 ½ years old 

These ratings are consistent with the FASO research. 
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James Chappell: "Extraordinary" 
Number of Childhood Traumas 

Per Dr. Matthew Mendel (report: 6/27 /16): 

• Mother's heavy use of heroin and alcohol during her 
pregnancy with him 

• Mother's death when he was a toddler 

• Absence of a father/father figure 

• Raised in a neighborhood where violence, drugs, and 
prostitution were commonplace 

• Marked poverty 

• Extreme physical abuse 

• Physical neglect of basic needs 

• Emotional neglect 

• Loss of an uncle who was his sole nurturer 
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Double Whammy: 

Prenatal Exposure + Postnatal Adversity 

Clinical Forum 

Neurobiology and Neurodevelopmental 

~mpact of Childhood Traumatic Stress 

and Prenatal Alcohol Exposure 

Jim Henry 
Mark Sloane 

Connie Black-Pond 
Western Michigan University, Kalnrrum>o 

2007 

• The combination of FASO and postnatal trauma are 
significantly more devastating to neurodevelopment than 
trauma alone. 



AA07156

Adaptive Dysfunction = 'Secondary Disabilities' 
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Referral Question #3: How would FASO (i.e., 

ARND) affect Mr. Chappell's ability to control his 

actions on the day of the crime? 
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Opinion 

Because Mr. Chappell's executive control over his 
behavior is significantly impaired due to FASO and 
because he was under stress at the time of the 
offense, which diminishes everyone's executive 
control, it is likely his ARND influenced his capacity 
to control his actions at the time of the offense. 
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Referral Question #4: How would FASD influence 

Mr. Chappell's behavior with respect to his prior 
domestic abuse of his girlfriend Deborah Panos? 
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Opinion 

Intense emotions of any kind diminish impulse 
control for everyone. 

If an individual already has deficient impulse 
control due to pervasive cognitive dysfunction and 
childlike coping capacity, stress and/or anger will 
further decrease control. 

Thus, at the time of the prior domestic abuse of his 
girlfriend Deborah Panos, it is likely Mr. Chappell's 
ARNO influenced his ability to control his actions. 
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Referral Question #5: How would Mr. Chappell's 
FASD influence his drug addiction? 
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Known by 1996/2007: FASD Meant a High Risk 
of Substance Abuse 

13. 1 History of Alcohol/Drug Problems (ADP) by sex, diagnosis and 
age at interview 
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Opinion 

Compared to those who are not exposed to 
alcohol in utero, Mr. Chappell's FASO condition 

increased his likelihood of developing a 
substance abuse problem. 

45 



TRAN 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

* * * * * 
 
 
 
 
 
THE STATE OF NEVADA, ) 
 )  

Plaintiff,          )  CASE NO. C131341 
           ) DEPT NO. V 
vs. )     

) 
JAMES MONTELL CHAPPELL,      ) TRANSCRIPT OF 
                     )  PROCEEDINGS 
          Defendant.          ) 

 
 

BEFORE THE HONORABLE CAROLYN ELLSWORTH, DISTRICT COURT JUDGE 

EVIDENTIARY HEARING: PETITION FOR WRIT OF HABEAS CORPUS 

FRIDAY, APRIL 6, 2018 

 

 
APPEARANCES: 
 
 FOR THE STATE:          STEVEN S. OWENS, ESQ. 

         Chief Deputy District Attorney 
 

 

 
 FOR THE DEFENSE:           BRAD LEVENSON, ESQ.                

         SCOTT WISNIEWSKI, ESQ. 
         ELLESSE HENDERSON, ESQ. 
         Assistant Federal Public Defenders 

 
 
 
 
RECORDED BY:  LARA CORCORAN, COURT RECORDER 
TRANSCRIBED BY:  JD REPORTING, INC. 

Case Number: 95C131341

Electronically Filed
5/9/2018 3:01 PM
Steven D. Grierson
CLERK OF THE COURT

AA07164

~ . . . 



2

JD Reporting, Inc.

WITNESSES FOR THE DEFENSE:  
 
CHRISTOPHER ORAM 
 

4Direct-Examination by MR. LEVENSON 
 

23Cross-Examination by Mr. Owens 
 

38Redirect Examination by Mr. Levenson 
 
PAUL CONNOR 
 

41Direct-Examination by Mr. Wisniewski 
 

99Follow-Up Examination by Mr. Wisniewski 
 
JULIAN DAVIES 
 

100Direct-Examination by Mr. Wisniewski 
 

124Cross-Examination by Mr. Owens 
 

129Redirect Examination by Mr. Wisniewski 
 
NATALIE NOVICK BROWN 
 

138Direct-Examination by Mr. Levenson 
 

194Cross-Examination by Mr. Owens 
 

201Redirect Examination by Mr. Levenson 
 

205Follow-Up Examination by Mr. Levenson 

 

AA07165



3

JD Reporting, Inc.

LAS VEGAS, CLARK COUNTY, NEVADA, APRIL 6, 2018, 9:07 A.M. 

* * * * * 

THE COURT:  Good morning.  And this is Case No.

C131341, State of Nevada versus James Chappell.  This is the

time that was set for the evidentiary hearing on the petition

for writ of habeas corpus.

Are we ready to proceed?

MR. LEVENSON:  Yes, Your Honor.  Can we make

appearances, please?

THE COURT:  Yes, please.

MR. LEVENSON:  Brad Levenson, Scott Wisniewski and

Ellesse Henderson on behalf of Mr. Chappell, who has waived his

appearance today.

MR. OWENS:  And Steve Owens on behalf of the State.

THE COURT:  Thank you.

MR. LEVENSON:  We have our experts here.  We just

thought if you wanted to give them the admonishment or whether

they were allowed to watch the proceedings.

THE COURT:  What's the State's position?

MR. OWENS:  I would move to exclude witnesses.

THE COURT:  All right.  So any witness that is not

going to take the stand right now needs to wait in the hall.

MR. LEVENSON:  Thank you, Your Honor.

THE COURT:  I apologize in advance that it's cold out

there.
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MR. LEVENSON:  So we are calling for our first

witness Chris Oram, Your Honor.

THE COURT:  Thank you.

THE CLERK:  Raise your right hand.

CHRISTOPHER ORAM  

 [having been called as a witness and being first duly sworn, 

testified as follows:] 

THE CLERK:  Thank you.  Please be seated.  State and

spell your name for the record.

THE WITNESS:  My name is Christopher.  Last name is

Oram, O-r-a-m, M as in Mary.

THE COURT:  You may proceed.

MR. LEVENSON:  Thank you, Your Honor.

DIRECT EXAMINATION 

BY MR. LEVENSON:  

Q Good morning, Mr. Oram.

A Good morning.

Q There is a binder in front of you.

A Okay.

Q I might ask you to take a look at it --

A Yes, sir.

Q -- at certain times to refresh your recollection.

A Okay.

Q Mr. Oram, what is your profession?

A I'm an attorney.
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Q And how long have you been an attorney?

A Since 1991, so 27 years.

Q And how are you currently employed?

A As an attorney.

Q What type of law do you practice?

A I practice criminal law, criminal defense.

Q Solo practice?

A No, I have --

Q Solo?

A I have an associate.

Q I'm sorry?

A I have an associate.

Q Okay.  What type of criminal law do you practice?

What different areas?

A I practice primarily in every aspect of it.  I've

done -- I do traffic tickets, postconvictions, appeals, just

everything, federal cases, so just the gamut of criminal law.

Q Are you Rule 250 qualified?

A I have been since I was in my 20s, yes.

Q Okay.  So does 1998 sound like the year you were 250

qualified?

A It could be around there, yes.

Q How many capital cases have you been appointed to?

A I would not be able to give you an accurate estimate

of how many capital cases, and I presume you mean
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postconviction appeal, pretrial, all of them?

Q Yes, sir.

A Many, many, many.  Hundreds of homicide cases I've

done.  I couldn't give you an accurate number.  I can tell you

that I've tried approximately 20 to 25 capital murder trials.

Q And any idea about your postconviction cases?

A Lots, but I -- I don't keep count of those numbers,

but I do of the trials.

Q Mr. Oram, do you know James Chappell?

A I do.

Q And how do you know Mr. Chappell?

A I represented him on postconviction from his second

penalty phase and appeal from postconviction on his second

penalty phase.

Q Do you remember when you were first appointed to

Mr. Chappell's case?

A I don't.

Q Would it help to -- would anything help to refresh

your recollection?

A If you told me, I'd accept it.

Q Well, could you look at Exhibit 1 in the binder in

front of you.

A Yes, sir.

Q And take a look at that document.  Tell me when

you're done.
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A Okay.  I read it.

Q And do you remember when you were first appointed to

Mr. Chappell's case?

A It appears they are appointing me on 10/5 of 2010.

Q When you were appointed to Mr. Chappell's case, did

you receive his prior trial file from anyone in particular?

A I don't recall who it came from, but, yes, I did.

Q Would anything help refresh your recollection?

A Actually, I think you sent me something before, if I

may look.

Q Or you can look at Exhibit 2 in the binder in front

of you.

A I think I have that separately already.  Yes, I have

that, and it appears to be coming from several different

sources, okay, but I have it in front of me from David Schieck,

from the special public defender.

Q Okay.  And do you remember if Mr. Schieck had served

as prior counsel for Mr. Chappell?

A Yes, I remember that.

Q How many -- how much material did you receive from

Mr. Schieck?

A Well, according to this, we had it looks like nine

bankers boxes.

Q And do you remember if the materials you received

from Mr. Schieck included both the 1996 trial and the 2007
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penalty retrial?

A I would presume so, but that is exactly what I'm

doing.  I can't independently remember the boxes, but I would

presume Mr. Schieck -- I receive boxes from Mr. Schieck or

cases from Mr. Schieck and the special public defender often,

and they'd always been pretty thorough about giving me

everything I need.  I don't remember having to reach out to

them and saying I don't have information.

Q And do you remember reaching out to any other -- to

any other counsel for any other materials?

A I could have, but I don't have any independent

recollection.

Q Okay.  Are you familiar with Dr. Lewis Etcoff?

A I am.

Q Who is Dr. Etcoff?

A He is a psychiatrist or a psychologist.

Q And did he work on Mr. Chappell's case?

A I know he worked before my time and testified in

Mr. Chappell's case.

Q Okay.  And do you remember if that was both in 1996

and 2007?

A I believe so.

Q At some point during your representation of

Mr. Chappell, did you ask this Court for any funding during

your postconviction litigation?
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A Yes.  When I filed the supplement, supplemental brief

or approximately around that time, I requested funding for an

investigator, and I believe three different experts.

Q Do you remember which experts you requested funding

for?

A Yeah.  Yes.  I requested one for a PET scan.  One is

a little bit more difficult to explain, regarding the prefluid

ejaculation semen, that type of -- that was an issue in this

case, and I wanted somebody as an expert in that field.  I

don't think that's what you're dealing with here today, but I

wanted that as an expert.  I wanted PET scan and someone to

help me with fetal alcohol.

Q Okay.  Did the State file an opposition to your

motion?

A They did.

Q In the opposition, did the State accuse you of going

on a, quote, fishing expedition in your request for services?

A I don't independently remember that, but it wouldn't

surprise me.

Q Can you turn to -- would anything refresh your

recollection?

A Yes.  The State's response.

Q If you look at Exhibit 4.

A Okay.  I'm looking at it.

Q And is that the State's opposition to your motion?
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A It appears to be.

Q Can you look at page 5 of that.

A Yes, sir.

Q On line 10.

A Okay.  On line 10.  Yes.  Fishing expedition.

Q And in that same opposition, did the State argue that

even if Chappell had fetal alcohol spectrum disorder, otherwise

known as FASD, he could not demonstrate that the result of his

trial would've led to a more favorable outcome?

A Correct.

Q Okay.  In that opposition, did the State argue that

because the jurors found the mitigating factor that Chappell

was born to a drug-alcohol-addicted mother there was no need

for an expert on FAS?

A Yes.

Q And that an expenditure of public monies would amount

to a fishing expedition?

A That's what they're arguing.

Q Was there a counter argument that you could have made

to that last point?

A I tried to do that in the reply that I filed to the

State's opposition to my supplement.

Q Okay.  And what was that?  What was that argument?

A Just that we needed it because they hadn't looked

into it, and his mother was on drugs and alcohol.
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Q So in relation to the State's opposition, did you

file a reply to the State's opposition for funding?

A That's -- I don't file something called a reply to

the State's opposition to that.  I file a reply to everything.

So in other words, the way that I do it is I do a supplement.

I did the motions.  The State responded to my request, and then

I did a reply which I reviewed, and I addressed those issues

there explaining why I believe I need an evidentiary hearing on

all of those things, but I don't file a specific reply on that

issue.  I file a general reply to all of the issues.  Yeah.

Hopefully that makes sense.

Q Did the Court hold a hearing on your motion, on the

petition and the motion for funding?

A Yes.

Q And in that hearing, did you address in any way your

request for expert funding?

A Yes.

Q Can you turn to Exhibit -- I'm sorry, Exhibit 5.  Is

that the transcript of the hearing?

A Yes.

Q And can you show me where in this transcript you

addressed, other than saying you had requested it, any

arguments that you made in support of your request for funding?

A Any arguments other than that?

Q Other than stating that you had made the request for
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funding.

A Okay.  I think on -- I talk on I think pages 5

through 7 about the -- I'm really at that point the Court has

already told me the Court is inclined to deny the petition, and

I think that it's important to look at what was being said.  So

to get to your question, I think I say at some point, even

after the Court has said, I'm going to deny this petition; I

don't see a reason for an evidentiary hearing.  The Court tells

me, in the past, I have held evidentiary hearings, even in your

cases, or words to that effect.  I then sort of out of an act

of desperation say, Well, could I have an expert, or could I

talk about this ejaculation and the fact that that

aggravator -- I tried to attack that aggravator.

Q But with regard to the FASD, did you make any

arguments in your --

A No.

Q -- in that hearing?

A No.

Q Okay.  Was a findings of fact and conclusions of law

filed in this case?

A Yes.

Q And in that findings of fact, was it -- was it stated

that your request for experts was, quote, bare and conclusory?

A I'd have to look.

Q Would anything help refresh your recollection?
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A Yes.  The order.

Q If you would look at Exhibit 6, is that the

findings --

THE COURT:  Do I have these exhibits you keep

referring to?  Because I have a binder of exhibits from you,

but they're not -- the numbers don't correspond to the things

you're referring to at this point.  So --

THE WITNESS:  Your Honor, I have a lot of these

myself.  I brought them.  So if you want mine that they've

given me --

MR. LEVENSON:  I believe the clerk has a binder.

THE COURT:  Okay.  I'd like to at least look --

MR. LEVENSON:  I'm sorry --

THE COURT:  -- if you're going to be moving to admit

these.

MR. LEVENSON:  I'm sorry.  When we originally called

the Court, we were told four copies, and so we brought four

copies, one for the clerk, one for the witness, one for the

State, and one for the DA.  We didn't realize the Court's

copy -- clerk's copy was not the Court's copy.

THE COURT:  Oh, okay.

MR. LEVENSON:  So we will be glad to make an

additional copy, even over the lunch hour if we need to.

THE COURT:  Okay.  All right.  What exhibit are we on

here?
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MR. LEVENSON:  I'm sorry.  This is Exhibit 6.

THE COURT:  Thank you.

MR. LEVENSON:  And, Your Honor, we will go ahead and

get another binder made for you.

BY MR. LEVENSON:  

Q So my question is, Mr. Oram, in the findings of fact

and conclusions of law, was there a statement that your expert

request was bare-bones?  It was -- I'm sorry, quote, bare and

conclusory?

A If you could direct me to a page.

Q Absolutely.  Can you look at page 5, lines 8 and 9.

A Yes, that's with the Court -- that's what the Court

rules.

Q And do the findings of fact find that you failed to

make any specific allegation as to what an expert in FASD would

uncover that would possibly change the outcome of this case?

Lines 17 through 19 if you need to refresh your recollection.

A Yes.

Q Did you file any objections to the findings of fact

and conclusions of law?

A A notice of appeal.

Q Did you -- did you file an objection to this Court?

A No.

Q Why was retaining an expert in FASD important in

Mr. Chappell's case?
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A Well, because I had seen that his mother had been

addicted to alcohol and drugs, and so when I had seen that, I

made the request.  I thought maybe I could unearth something

with it.

Q Are you familiar with the Clark County Office of

Appointed Counsel?

A Yes.

Q And as a Rule 225 qualified counsel, are you required

to attend continuing education classes put up by them?

A Yes.

Q Do you remember attending a CLE event sponsored by

that office at the government center in December 2011 where a

course on FASD was given?

A No, I don't independently remember.

Q Okay.

A A course on FASD.

Q Do you remember attending any CLEs on fetal alcohol

spectrum disorder before, prior to 2012?

A No, I don't recall.

Q Before your work on Mr. Chappell's case, had you

requested an expert on FAS in any other case?

A Well, you have sent me a copy where I made a request

in front of Judge Cadish in State of Nevada versus Dante

Johnson, who had been sentenced to death, and I also believe in

your questioning of me before I told you that I had, I think
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the same experts that you have outside in a case that was -- in

other words it was pending a capital trial in State of Nevada

versus Burns.

Q In the one that I sent you on Dante Johnson, could

you look at Exhibit 7 in front of you.

A Yes.

Q Does that look like the supplemental brief you filed

in that case?

A It does.

Q And when was that filed?

A It shows October 12th, 2009.

Q And that would have been roughly three years after

Mr. Chappell's brief that you filed in his case?

A When did I file his brief in this case?

Q Court can take judicial notice of the docket, but I

believe it's February of 2012, the supplemental brief.

A So, yes, but you said that -- you said that I

filed --

Q About two and a half years.  This was roughly two and

a half years before.

A Yes, Dante Johnson.

Q And did you raise in Mr. Johnson's case that counsel

failed to raise evidence of fetal alcohol disorders?

A Yes.

Q Did you state in that brief that FASD is a group of
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disorders that can occur in a person whose mother drank alcohol

during her pregnancy?

A Yes.

Q And did you say that some of the symptoms of FAS are

poor judgment and reasoning skills?

A Yes.

Q Do you remember what evidence you actually had in

your possession at the time that you were representing

Mr. Chappell related to fetal alcohol spectrum disorder?

A Not independently.  You have sent me something

showing a questionnaire, I believe, by Dr. Etcoff, but that

didn't really provide me more.  I had that knowledge that his

mother had had the problems.

Q When you say the mother had problems, what -- can

you --

A Drugs and alcohol.

Q Okay.  During her pregnancy with --

A Correct.

Q -- James.  Okay.  Did you interview any of Chappell's

family regarding whether Chappell's mother drank or took drugs

during her pregnancy?

A I don't believe so.

Q Did you take any other measure to contact family

members?  Did you write them a letter?  Did you make any phone

calls?
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A No.  And I thought that would be fruitless since

nobody was arguing that she wasn't doing that.  Do you see what

I mean?  In other words, I had proof of it, and I had nobody

disputing it.

Q So it's your testimony that the only thing you

could've interviewed family members about was whether

Mr. Chappell's mother drank during her pregnancy?  There was

nothing else that you could've inquired about them regarding

fetal alcohol spectrum disorder?

A Oh, we could've interviewed them and done a whole

bunch of things, but again an investigator was denied.

Q Right.  So that's what I'm asking.  You personally

could have written them a letter or called them?

A I could, yes.

Q Okay.  Did you interview Mr. Chappell's probation

Officer William Moore [phonetic] about whether Chappell's

mother drank or took drugs?

A No.

Q Okay.  Did you review Dr. Etcoff's report prepared

for the 1996 trial during your representation of Mr. Chappell?

A I would presume so.

Q Okay.  Can you turn to Exhibit 13 in the binder in

front of you.

A Yes.

Q Does that document look familiar to you?
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A I see what it is.  And when you say does it look

familiar to me, what do you mean?  Could you be more specific?

Does it look familiar?

Q Do you remember seeing this document in the files

that you received from Mr. Schieck?

A Again, I would presume so.

Q Okay.  Do you remember seeing a notation that

Mr. Chappell was placed in special education classes in various

grades?

A I would presume so.

Q And okay.  Did you review Mr. Chappell's school

records during your representation of him?

A I would presume so.

Q In your motion for funding, did you argue that one

effect of fetal alcohol spectrum disorder is problems with

learning?

A Yes.

Q Based upon your argument, wouldn't reviewing

Chappell's school records have assisted you with giving more

information to the Court?

A Yeah.  Yes.

Q Do you remember any notations in the school records

that Chappell was -- I think you said this -- he was in special

education classes -- that was in the school records -- and that

Chappell was characterized in school records as emotionally
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impaired?

A It could well be.  He had a very problematic

childhood.  Yes.

Q And he suffered from low academic achievement and

average level of intellectual ability?

A Right.

Q Did you raise this argument regarding the funding for

FASD to the Nevada Supreme Court?

A I did.  In fact, what I did was -- I read the briefs

in the last couple of days, and what I did is I morphed the no

investigator, no funding, no experts, no evidentiary hearing,

and I made that the number one issue.

Q Uh-huh.

A I changed it from the supplement and said, look, I'm

not funded.  I couldn't go outside this record.  Can we send

this back down, a new evidentiary hearing, and --

Q So other than your motion for funding, did you

present any additional evidence to the Court in support of your

motion for funding, any other outside the record information

other than what you said in your motion for funding?

A No, just the supplement and what was in the record.

Q Did you reach out to any experts on FASD to pick

their brains about what arguments you could make to the Court

to promote your argument for the need for funding?

A No, because I wouldn't know what else anybody else
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could help me with.  I thought it was pretty straightforward.

Q So you didn't think talking to an expert in FASD

would assist you in gathering more information to give to the

Court for funding that you don't --

A Oh, absolutely.  I do, but that's why we get funding.

In other words, once you get the expert funding, then you get

the expert, and then you get to do all of this.

Q You didn't think that just calling an FASD expert and

just asking them for a few minutes of their time to help you

out?  A consulting expert.

A For what?  I'm not sure, like, just to say, you know,

I'm contacting you and --

Q Yeah.  You've never done that before?

A If I didn't -- I would think it was kind of a

fruitless conversation because if all you're doing is talking

about it, I figure they're going to tell me, yeah, that guy

could have fetal alcohol; why don't you try to get us

appointed.  So, I'd be like, okay, that's a good idea.  So

that's what I did.

Q You didn't think about calling them up and asking

what else you could argue to the Court to help your motion for

funding?

A No, because I would've thought it would have been

granted.  I thought I -- I would've thought what I had done was

going to get me what I wanted.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA07184



22

JD Reporting, Inc.

Q Uh-huh.  And after that happened, you didn't do any

additional research?  You didn't call any experts for a motion

for reconsideration of that denial?

A No, I didn't.  And I'll tell you, when I came into

the court, the Court started on page 1, and basically said,

I've reviewed all of this, Mr. Oram, and I think by page 2 is

saying, I'm going to deny this writ, and the Court also says to

me that the Court has appointed -- done a lot of evidentiary

hearings with me and says, I've read everything; I'm not

inclined to grant this, gives me a little bit of time to talk.

Again then I ask the Court, Could you give me some

direction if you do want to hear anything, is there -- can I

dissuade you from denying this?

Q But, again, in your -- in that argument, you never

raised the issue again about the FASD experts.  Your

concentration was on a preejaculate expert, correct?

A Yes, that's correct.

Q Okay.

A I do say to the Court, you know, I'm ready to argue

for an hour.  I'm prepared to argue this, but --

Q But you didn't argue the FASD?

A No.  And the Court addresses it I think on page --

the Court addresses that matter on page 11 of the ruling,

specifically goes over why the Court does not want to appoint,

and the Court's looked it over and that the jury had looked at
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mitigators on page 11 of the other order.

Q Uh-huh.  And at no time at that point did you make

any other arguments to the Court why you thought that was

incorrect?

A No.  I didn't argue with the Court.

Q Did you give the Court any names of experts that

could be brought in?

A No.

Q Did you give the Court any cost estimates and how

much it would cost to bring an expert in?

A I didn't know at that time how much it would cost,

and I didn't feel that the Court was asking about -- I think

the Court was telling me I've read everything.  This is

unpersuasive.  In fact, I think the Court says right on page 1,

This is unpersuasive, and so --

Q Okay.  Oh, I'm sorry.

MR. LEVENSON:  Can I have a moment, Your Honor?

THE COURT:  Yes.

MR. LEVENSON:  We'll pass the witness, Your Honor.

THE COURT:  Cross.

CROSS-EXAMINATION 

BY MR. OWENS:  

Q Mr. Oram, your entrance into this case I believe you

testified was in what, 2012 when you filed the supplemental

petition.  Does that sound about right?
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A I think, Mr. Owens, that Mr. Levenson showed me an

order where it was 2010 where I was appointed.

Q Okay.

A I don't remember.

Q So the pro per petition was filed in 2010.  Your

supplemental brief was filed in 2012.  Does that sound about

right?

A Yes, sir.

Q So that was about five, six years ago, and that was

you and me, and, in fact, it was here in this department; is

that right?

A Yes.

Q In that supplemental petition that you filed, you had

already recognized fetal alcohol syndrome as a potential issue

to pursue in this case; is that right?

A Yes.  I do it what I would call almost ad nauseam.

Now that I've gone through it I just can't stop saying fetal

alcohol.  In fact -- yes.

Q And that was based on things that you read in the

record in this trial where you discovered that there was

evidence that the defendant's mother had been abusing drugs and

alcohol during the pregnancy?

A Yes.  It may even be in the record and also outside

of the record because I would've talked to David Schieck.  I

would've talked to trial counsel about it or penalty phase
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counsel about it.  So I was aware of it from a number of

different sources.

Q In fact, do you recall that that was one of the

mitigators specifically written in by the jury that defendant

was born to a drug-and-alcohol-addicted mother?

A Not only that, but I remember that the actual Court,

when the Court made the oral ruling against me, addressed that

the jury found those mitigators, and I remember the Court

specifically saying to me, I don't think it would make a

difference.  They found it, Mr. Oram.

Q So even though there was some evidence presented of

it and the jury found it as a mitigator, you still felt that

prior counsel David Schieck was ineffective in failing to do --

to do what?  To pursue that more aggressively?

A Well, I'm arguing that I want the appointment of the

investigator to pursue this avenue is what I'm asking and to

see what can be unearthed with it.

Q And it would have been based on the claim of

ineffective assistance of counsel, right?

A Yes.

Q That's what you raise in habeas, right?

A Correct.

Q So you don't think that David Schieck had done as

good a job with that issue as perhaps he should've?

A I would just clarify this.  I make arguments.  I
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think Mr. Schieck is a fine lawyer, and so I'm a little more

cautious to say I don't think he did a good job.  I'm not --

that's not the way I approach ineffective assistance of

counsel.  I believe I could make the argument, and I'm trying

to assist Mr. Chappell.  I tried to make the argument as

ineffective assistance of counsel not to have obtained it, and

I'm trying to convince the Court and eventually the Supreme

Court to give me the funding to do it, which I could not get.

Q Do you recall that David Schieck had actually called

two different psychologists in the redo of the penalty hearing

which I think was 2007, as well as a medical expert, three

different experts to testify in their penalty hearing?  Do you

remember that?

A It sounds about right, and I believe Mr. Schieck

actually overturned the penalty phase, but I can't swear to it.

Q And it sounded to me on direct that you were being

questioned or criticized somewhat for focusing on an issue

regarding an ejaculate expert as opposed to a fetal alcohol

syndrome expert; is that right?

MR. LEVENSON:  Objection, Your Honor.

BY MR. OWENS:  

Q He was questioned or criticized, maybe it was just

questioned, that your emphasis at least in response to the

State's opposition was that you argued here in front of this

Judge more strenuously about this ejaculate expert rather than
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fetal alcohol?

A I don't think he was criticizing me, but he was

questioning me.  Yes.

Q All right.  And so do you see the ejaculate expert as

being a more important issue perhaps than fetal alcohol?

A It was because it was the only aggravator left.  So

once the Court had made the statement to me, I've read

everything, I'm inclined to deny this, I felt that there was

just the tiniest bit of wiggle room if there's something else

you want to say, and I just thought go right at the aggravator,

see if I can convince the Court to give me something to attack

that aggravator, and so that's why I went directly at that.  I

thought if I can get rid of the aggravator, I can get him off

death row.

Q So rather than just presenting new evidence of more

mitigation which might help in habeas, you felt like going

after that sole aggravator, if you could defeat that, the death

is off the table; right?

A Correct.

Q In fact, that's the focus of the three experts that

David Schieck called in the penalty hearing; right?  They were

all focused on overcoming that sole aggravator of the sexual

assault and whether it was consensual?

A Yes.  And not only that, but I remember now

conversations with Ms. JoNell Thomas about focus on this,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA07190



28

JD Reporting, Inc.

Chris, during the -- when I got the postconviction.  Look at

that aggravator.  There's something wrong there, and so she

gave me some indication to look at that very carefully.

Q So you've had experience both trying capital cases

and doing habeas in capital cases; right?

A Tremendous amounts.

Q And so as a trial litigator, one who actually goes

into court and has to convince a jury, you saw the more

important issue being those which focused on undermining that

aggravator rather than something just presenting new mitigation

evidence?

A Mr. Owens, I wouldn't say that I -- I know as a

capital litigator that if there are no aggravators you cannot

sentence my client to death.  I see it as a very important

issue, but I saw other issues as important here too.  I felt

that they're important.  When we talk about the experts I asked

for, I didn't feel -- as I'm sitting here, I know the Court

disagreed with me.  I know the Supreme Court disagreed with me,

but as an advocate, I felt that what I was asking for was

important.

Q So you don't put all your eggs in one basket and

focus on one issue?

A No, sir.

Q Establishing the defendant suffers from fetal alcohol

syndrome does not disqualify him for the death penalty, does
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it?

A No.

Q Establishing that the sexual assault was consensual

does?

A What they had relied upon to uphold it in that appeal

was wrong, and that's what I was trying to show, that I felt it

was wrong.  I could see an argument that looked flawed to me.

Q And so the experts that David Schieck called, there

was one that testified as a psychologist about the cycle of

domestic violence and whether or not the victim truly consented

or whether she would use sex as a means to renew her

relationship with the defendant in and out of this

relationship.  That was focused on undermining consent so you

could dismiss that sexual assault aggravator; correct?

A Well, that's what they were trying to do.  Yes.

Q And same too with the ejaculate expert that you're

talking about.  That would be another way to show that the

defendant didn't lie when he said that he withdrew and that

there was preejaculate fluid in her.  That would explain the

DNA in her and be consistent with a consent?

A Yes.  They were saying he was lying, and it doesn't

have to be that way, and that bothered me that -- I just

thought it was a flawed -- your arguments I thought were

flawed, your arguments.

Q One of the other experts that David Schieck called
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was this Dr. Todd Grey, the medical examiner, who testified

there was no physical evidence of sexual assault; is that

correct?  Do you remember that?

A Yes.  Yes.

Q And then the final one was Dr. Lewis Etcoff, who

testified that the defendant had a bad childhood, that he was

ill-suited to make decisions under stress and that he had

abandonment issues, a lot of different things going on in the

defendant's mind, again focused on showing that the sexual

assault was consensual; is that right?

A Yes.

Q Let me move on.  After you filed the supplemental

brief, you filed these motions that you were asked about on the

direct examination; is that right?  Motion for an investigator

and for three experts; right?

A I would've thought it was simultaneous with the

supplement, but I could be wrong.

Q I think it was.  You were denied the investigator;

correct?

A Yes.  Yes.

Q You were denied funding for a PET scan which is a

Positron Emission Topography scan.  What was your purpose in

asking for that?

A So that we could -- I wanted to have examination of

his brain.  I wanted to have experts look at this information
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to see about brain damage and fetal alcohol.

Q Kind of to confirm some of the opinions of Dr. Etcoff

because he had testified that there was a neurological basis

for the problems in defendant's brain.  So you wanted to

confirm that and show that there actually was brain damage;

right?

A I think I probably would've wanted -- my hope would

be go farther and that something better would come, something

different would come.

Q And then you asked for a full neurological exam on

Mr. Chappell?

A I did.

Q Because the last one had been 10 years prior?

A Yes.

Q And that's something common that you see in habeas is

every time there's a new round of habeas, there's a new round

of experts, right, frequently?

A Yes.

Q And then you wanted an --

A Can I just say with regard to capital habeas.

Q Right.

A I do a lot of noncapital habeas, and I don't usually

see it there as much.

Q And then you asked for a third expert on the possible

effects of fetal alcohol spectrum disorder on Mr. Chappell, and
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you set forth that there was evidence his mother had been

addicted to drugs and alcohol; is that right?

A Yes.

Q And you said, A proper investigation should have been

conducted to determine whether James was born to a mother

ingesting narcotics and alcohol during her pregnancy.  There is

no indication in the voluminous file that counsel investigated

the possibility of fetal alcohol syndrome.  Does that sound

right?

A Yes.

Q And then you also filed a motion for the sexual

assault or ejaculate expert, right, on that other issue to

undermine the aggravator; correct?

A Yes.

Q And those were all denied?

A They were.

Q I filed an opposition.  I think they already had you

read from it where I said that it was a fishing expedition.

A You did.

Q And that does sound like something I might say.

A It does.

Q You said that you filed a reply, maybe not a reply

directly to the motions, but a reply to my opposition, and in

there you pressed again on your fetal alcohol and PET scan

issues.  Does that sound right?
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A It is right.

Q In fact, it figured prominently in your reply brief

that you said that these things had not been investigated

adequately, and you needed the time and resources to go do

that; correct?

A Not only did I do it there, but I realized in the

reply brief in the Supreme Court I mentioned it 10 times.

Q Yeah.  Okay.  And we're going to get there in just a

minute.  It was denied at the argument by the Judge.

A The Court did deny it, yes.

Q And there was findings of fact and conclusions of

law?

A Yes.

Q Where the Judge said, Even if brain imaging could

reveal that Chappell suffers from fetal alcohol syndrome, this

Court has already accepted such allegations as true and found

it would not have changed the outcome.  Does that sound like a

ruling that was made against you?

A Yes.  And it was -- the Court made it orally, made

something very similar to that orally.

Q And we went up on appeal.  There was briefing, and

you said you raised this what, 10 times in your reply brief?

A What I did is I put it all in -- I changed it into

argument one, and I thought the best thing I could do was try

to see if I could convince the Court that -- the Supreme Court
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that there wasn't the funding.  There wasn't an evidentiary

hearing.  I think let's see if I can get this to come back

down, and they gave me oral argument.

Q To show the Court that you didn't get a full and fair

hearing here --

A Yes.

Q -- there wasn't funding, that the issues weren't

taken seriously?

A No, I didn't -- I didn't say that this Court didn't

take it seriously.  I said that I should have had funding.  I

never said that nobody took it seriously.  Just I take a little

bit of exception to the way you said that.

Q Sure.

A I just said that I want funding.  I should've been

allowed this.  This is something, you know, just making as

much -- I thought it would be the strongest argument I could

make to them.  Get this back down to the District Court so I

could get the hearing; I could get the experts.

Q And you thought you would win on that issue?

A When they had en banc oral argument and we had to go

up there, I thought I -- I thought I had a fighting chance,

yes.

Q So you and I went, and we argued this en banc in

front of the full court?

A Six of them.  I think Justice Douglas recused
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himself.

Q And so they ruled against you.  They judged -- agreed

with Judge Ellsworth?

A Unanimously they agreed with Judge Ellsworth.

Q There was no dissent.

A No dissent and they addressed --

Q And they ruled.  You've read the order of affirmance;

correct?

A I have.  And I read it this morning as well.

Q And they said, As his cognitive deficits have been

extensively documented and the jury nevertheless --

nevertheless concluded that they were not sufficiently

mitigating, Chappell failed to demonstrate that counsel were

deficient?

A Yes.  It mirrored -- it mirrored this Court's -- what

this Court ruled is almost identical to what you just --

Q And they found that the District Court, Judge

Ellsworth, did not err in denying this claim without an

evidentiary hearing and without granting funding; correct?

A Yes.  That's what they said.

Q And you didn't let it sit at that.  You went and

filed a petition for rehearing?

A Yes.

Q Hoping perhaps you could get -- illuminate this issue

and get at least one Judge to change their mind up there?
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A Yes.

Q And that was the subject extensively of the petition

for rehearing, and I filed a response, and there's the typical

one sentence order denying rehearing; right?

A Yes.

Q I think I elicited already that that was one of the

aggravators the jury found, that Chappell was born to a

drug-alcohol-addicted mother?

A That's one of the mitigators you mean.

Q I'm sorry.  One of the mitigators that they found.

They also found that he had suffered from a learning disability

because that was something that Dr. Etcoff had talked about?

A Yes.

Q And their special verdict form was written out in

their own handwriting.  It wasn't just a check the box.  They

actually --

A No.  I noticed that.

Q -- wrote that --

A Yeah.

Q -- and other mitigators down?

A Yes.  And I actually think in the oral decision of

this Court, of this District Court the Court addressed that.

When I went back and looked at that, the Court actually in her

ruling sort of goes through.  She doesn't say Mitigator Number

1, but she says what the jury found or what was presented to
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the jury.

Q So you recognized this as an issue, and you did your

best to raise it and brief it to the courts?

MR. LEVENSON:  Objection, Your Honor.  The State is

taking actually the contrary attitude they took in front of you

in 2012.  They stated numerous times that Mr. Oram was

deficient in his performance because he argued with no

specificity, and he was going on a fishing expedition.  So to

now say that he did the best he could in 2012 seems

disingenuous to me.

MR. OWENS:  I never said that Mr. Oram was deficient.

I disagreed.  I think he went over the top and went into areas

that clearly the Supreme Court did not agree needed to go into.

He was being extra zealous on behalf of the client is my point.

THE COURT:  It's overruled.  I don't think that the

State is arguing contrary to their prior position so should be

estopped.

BY MR. OWENS:  

Q So, Mr. Oram, you recognize this as what you felt was

an important issue, this fetal alcohol syndrome issue?

A Yes.  Yes.  I just don't -- when I go through this

and I prepared for this, I can't think of how many more times I

could say it without being obnoxious.

MR. OWENS:  Thank you.  I'll close my examination.

THE COURT:  Thank you.
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Any redirect?

MR. LEVENSON:  Yes, just briefly.  One moment, Your

Honor.

REDIRECT EXAMINATION 

BY MR. LEVENSON:  

Q Mr. Oram, the State has been talking about this

mitigating factor that Mr. Chappell was born to a

drug-and-alcohol-addicted mother.  Do you see a difference

between an aggravator that talks about being born to a

drug-alcohol-addicted mother and being born with FASD?

A You said an aggravator.

Q I'm sorry.  Mitigator.  The mitigator.

A Well, I see -- okay.  So --

Q Do you see a difference between the jury finding that

he was born to a drug-alcohol-addicted mother and evidence that

he was born with FASD and what that means?  Do you see a

distinction?

A Oh, yes.  I would think that an expert would be able

to give -- shed much more light.  I've often argued that, that

we as lawyers saying, okay, this is what that means.  I cannot

articulate fetal alcohol, like I'm sure the next witnesses are

going to be able to do.  I'm not -- so I do see a distinction

between we as lawyers arguing, and, again, that's why I would

ask for an expert so that they can give that kind of

information.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA07201



39

JD Reporting, Inc.

Q So it's your testimony that the jurors didn't know

the full extent of the problem just by the fact that they found

he was born to a drug-and-alcohol-addicted mother?

A That's what I was arguing.

Q Mr. Oram, would you raise a frivolous issue to the

Court?

A I raise issues in capital cases that I often footnote

in the Supreme Court and to the district courts where I say I

recognize the issue I'm raising has been denied repeatedly.  I

do it to preserve for federal review.  So I suppose somebody --

a Court could say you know those have always been denied, and

so is that frivolous?  I try not to raise things that are going

to cause a loss of credibility, and like with those issues just

acknowledge that you --

Q So let me be more specific.  Did you raise -- did you

think your fetal alcohol spectrum disorder issue was frivolous?

A No.

Q Did you think it was less important than the

ejaculate issue that you raised?

A (No audible response.)

Q Did you think that if James Chappell had FASD that

that would not have perhaps one juror would have found that he

should not have been sentenced to death?

A That's possible, but I guess what you're asking me is

if I could -- if I could defeat one of the two, I'd defeat the
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sexual assault because then there's no -- there's no death.  So

I saw that as the -- that would be the most important primary

attack.  To be -- from the beginning when I had this case, the

most primary attack I could get was to get rid of that

aggravator.

Q So in your case then, you actually argued for the

ejaculate expert to the exclusion of the FASD expert?

A No.  No.

Q But you didn't raise any argument about the FASD

expert in front of this Court, in front of this Court at the

hearing?

A Yes.  There were a lot of issues that I raised that

were not raised.  I mean, that's very quick.  If you look back

at that evidentiary hearing transcript, as I look at it, by

page 1, the Court is telling me essentially what the ruling is,

looks like it's going to be.  So, yes, at that point where she

just gives me a little window to say something, I go after the

expert that I think could attack the one aggravator.

MR. LEVENSON:  No further questions.

THE COURT:  Recross.

MR. OWENS:  Nothing further.

THE COURT:  May this witness be excused?

MR. LEVENSON:  Yes, Your Honor.

THE COURT:  Thank you, Mr. Oram.

THE WITNESS:  Thank you very much, Your Honor.
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Do you want me to leave?

MR. LEVENSON:  Yes, please.

THE COURT:  You may call your next witness.

MR. LEVENSON:  Thank you.

MR. WISNIEWSKI:  Thank you, Your Honor.  We would

call Dr. Paul Connor.

PAUL CONNOR  

 [having been called as a witness and being first duly sworn, 

testified as follows:] 

THE CLERK:  Thank you.  Please be seated.  State and

spell your name for the record.

THE WITNESS:  My name is Paul Connor.  Last name is

spelled C-o-n-n-o-r.

THE COURT:  You may proceed.

MR. WISNIEWSKI:  Thank you, Your Honor.

DIRECT EXAMINATION 

BY MR. WISNIEWSKI:  

Q Good morning, Dr. Connor.

A Good morning.

Q Do you need a moment to get some water?

A That's okay.

Q Oh, okay.  What do you do for a living?

A I am a clinical neuropsychologist in private

practice.

Q And are you licensed to practice in any states?
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A I have a full license to practice in the states of

Washington and Oregon, and I get temporary licenses when needed

in other states.

Q Okay.  Did you get one for Nevada for this case?

A I did.

Q And that's a license as a psychologist?

A Yes.

Q What educational degrees did you earn to prepare you

for your position?

A I received a bachelor of science degree in psychology

from the University of Washington and then a Ph.D. in clinical

psychology with a specialization in neuropsychology from

Brigham Young University.  As part of that training, I do an

internship year which was at Henry Ford Health System in

Detroit, Michigan.

Q What is clinical psychology?

A Clinical psychology is either the assessment of or

treatment of mental health conditions or personality

conditions.  So it's looking at issues of depression,

anxieties, psychotic conditions, personality disorders, things

like that.

Q And what is forensic psychology?

A Forensic psychology is usually applying those sorts

of skills in a forensic setting in a criminal or civil case.

Q And is that what you did in this case?
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A Not entirely.  I did a neuropsychological evaluation

which is different from a psychological evaluation.

Q Well, let's get to that next.  What is

neuropsychology?

A Neuropsychology is -- it can be both assessment and

treatment -- in my case, my practice is all assessment -- of

brain behavior relationships, how a person's brain is

essentially functioning through the use of various tests of

memory and attention and planning and problem solving and

different things like that.

Q How much of your practice is clinical psychology

versus neuropsychology?

A Well, clinical neuropsychology versus --

Q I'm sorry.  Versus forensic.

A Forensic.

Q My mistake.

A That's okay.  About 70 percent of my practice is

clinical neuropsychology.

Q Okay.  And the other 30 percent is forensic?

A Yes.

Q So is it fair to say, based on your description

before, that neuropsychology is a subspecialty within

psychology?

A That's correct.

Q Okay.  Now, what is your -- when was the beginning of
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your experience related to fetal alcohol spectrum disorder?

A When I completed my internship, received my Ph.D., I

wanted to get a postdoctoral fellowship.  I came back to the

University of Washington to work at the fetal alcohol and drug

unit at the University of Washington doing research on fetal

alcohol spectrum disorder.  So I was postdoc there from 1995 to

1999 and then stayed on as a faculty member.

Q What were your research areas?

A Fetal alcohol syndrome, neuropsychological impacts,

mental health impacts and neuroimaging.

Q Okay.  Have you published any articles on FASD for

any peer-reviewed journals?

A Yes.

Q How many?

A Purely FASD articles, probably 16, 17.

Q And how about other aspects of neuropsychology?

A Closer to 20.

Q Have you taught any courses on either of those two

subjects?

A Quite a lot.

Q Okay.  More than 10?

A Closer to about 100.

Q Oh, okay.

MR. OWENS:  And, Judge, if I can interject.  I accept

him as an expert as well as the other two if that helps counsel
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or not, but I don't have any dispute regarding their

qualifications.

MR. WISNIEWSKI:  Just one more question then, Your

Honor.

THE COURT:  All right.

BY MR. WISNIEWSKI:  

Q How many prior court settings, federal and state,

have you been qualified as an expert on in the realm of FASD?

A In the realm of FASD, all 25 times that I've been

called to testify.

Q Okay.  And how about in the realm of neuropsychology?

A All 37 times I've been called to testify.

MR. WISNIEWSKI:  So, Your Honor, based on the State's

stipulation, we would move that Dr. Connor be designated as an

expert in neuropsychology and fetal alcohol spectrum disorder.

THE COURT:  Well, the Court doesn't designate them as

an expert.  There is no objection to his testifying, and I'm

not excluding his testimony, but I don't put my blessing on

him.  That's not the role of the Court.

MR. WISNIEWSKI:  Thank you, Your Honor.

THE COURT:  Go ahead.

BY MR. WISNIEWSKI:  

Q So, now, Dr. Connor, would you please flip to

Exhibit 17 in your binder and review it, and let me know when

you're done.
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A Yes.

Q What is Exhibit 17?

A This is a copy of my report of neuropsychological

assessment that I did with Mr. Chappell.

Q And is it a true and correct copy?

A His date of birth, year of birth is not on this form.

It was on my original report, but, other than that, it looks

the same.

MR. WISNIEWSKI:  And, Your Honor, just for the

Court's attention, that was redacted pursuant to court rules

since this is a public filing.

BY MR. WISNIEWSKI:  

Q Doctor, when was that court -- when was that report

created?

A The report was created in July of 2016.

Q And do you regularly prepare reports such as this one

in your work as a neuropsychologist?

A Yes.

Q Are these reports made at or near the time that you

receive and review the information they contain?

A They often are.  It's at the discretion of the

attorneys as to when I generate a report.  I'm not going to

write a report unless they ask me to write a report.

Q For the occasions when you are asked to write a

report, is it your practice to do it as soon as possible?
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A Yes.

Q Are they comprised solely of information which is

based on the reports of a person with knowledge of the

information that they contain?

A Yes.

Q And are you responsible for the generation, retention

and storage of these type of reports?

A Yes.

Q Okay.  Now, do you see on page 3 of that report of

the list of the -- a list of the documents reviewed in arriving

at your results?

A 3 and 4, yes.

Q Okay.  Between the dates that you prepared that

report and today's hearing, did you review any additional

materials related to Mr. Chappell?

A Yes.  I was provided with a number of other records

within the last couple of months.

Q Okay.  And are those records the ones listed in

Exhibit 18 in that binder?

A It looks like Exhibit 18 has both records that I

reviewed as part of my report and also some of the new -- and

also the new records, but, yes, it includes both of them.

Q Okay.  So 18 is a comprehensive list then?

A Yes.

Q Okay.  Is there any information that was not provided
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to you that you feel would have been necessary for you to

accurately opine about your conclusions today?

A No.

Q Did you create a PowerPoint presentation to assist

you in presenting your conclusions to the Court?

A I did.

Q And if you could please flip to Exhibit 21 in the

binder and review it.  Are those printouts of the PowerPoint

that you created?

A Yes.

Q Now, Doctor, do you do all your work for free?

A No.

Q Who hired you?

A I was retained by the defense counsel in this case.

Q The federal public defender's office?

A Federal public defenders, yes.

Q Did the fact that you were compensated for your

services in any way affect your belief as to their accuracy?

A No.

Q Okay.  Doctor, what did the federal public defender's

office ask you to do in this case?

A They asked me to conduct neuropsychological testing

and review records to determine if Mr. Chappell's current

neuropsychological functioning is consistent with a diagnosis

of fetal alcohol spectrum disorder.
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Q Were you able to come to a conclusion?

A I was.

Q And what is that conclusion?

A That his function is consistent with the diagnostic

guidelines for fetal alcohol spectrum disorders.

Q Thank you.  Now, Doctor, I'm going to turn you to the

PowerPoint that we talked about previously.  What is fetal

alcohol spectrum disorder?

A It's actually not a diagnosis itself.  It's an

umbrella term, and it is used to encompass a number of formal

medical diagnoses.  The first one is fetal alcohol syndrome,

which are individuals that have a particular set of facial

features, growth deficiencies and CNS cognitive impairments.

Partial fetal alcohol syndrome are individuals that have some

of those physical features but not all, but they have the same

cognitive and CNS malformation impairments.

And then ARND, which is a condition where they don't

have any of the physical features of FAS; they don't have

facial features.  They're not necessarily short statured when

they were young, but they have the exact same set of cognitive

CNS impairments.

Q So --

MR. OWENS:  Judge, if I could interject for just a

minute.  I guess I have an objection or a question at least or

a concern regarding the exhibits that we're using because the
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record should now reflect that we've moved into a PowerPoint

that I guess is in the exhibits as Exhibit 21, and that's now

being displayed.

I'm not sure the manner in which we've been using

these exhibits that are in a binder, 22 exhibits provided to me

by the federal public defender, it seems to be documents

already on file in this court for the most part from what I've

seen so far, and they're being used to refresh witnesses'

recollections.  So I've been using them for that purpose.  If

some or more of them are going to be admitted at some point, I

might very well have an objection, but if it's just to refresh

memories, that's one thing.

And now we've got the PowerPoint going on.  I don't

know if they intend to, since it's in with the exhibits, I

don't know if it's just for demonstrative purposes or they're

offering the actual content of the PowerPoint for the truth.  I

just don't know where we're going with the exhibits, I guess.

THE COURT:  Yes.  Why don't you clarify.

MR. WISNIEWSKI:  Your Honor, our -- our intention was

going to be that at the conclusion of all of this we would

address the issue of whether these documents should be admitted

or not.

Now, for present purposes, this is being offered as a

demonstrative aid.  We believe that the witness is going to

refer to it to elucidate the Court about his testimony.  So I
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think probably at this time an objection as to its

admissibility is premature.  We're simply offering it as a

demonstrative aid and the Court can, you know, reply upon the

testimony solely at this point.

THE COURT:  Well, I don't know that an objection is

premature at this point.  If you're wanting to offer it as a

substantive exhibit, generally you would lay the foundation and

then move to admit it before the Court would consider it since

I'm the finder of fact in this proceeding.  If it's a

demonstrative aid only, then generally what I do in those cases

would be that it is marked as a court exhibit as something, you

know, any time a PowerPoint is used, even in trial, where it's

used I have marked those copies as court exhibits for a

complete record of what was put forth in the hearing or in the

trial in the case of a trial.  So --

MR. WISNIEWSKI:  So basically you would want to

address this issue now?

THE COURT:  So you need to make a decision.  Is it a

demonstrative aid, or, otherwise, you lay the proper foundation

for why this should come in as an exhibit.

MR. WISNIEWSKI:  We're fine with it being marked as a

court exhibit as a demonstrative aid, Your Honor.

THE COURT:  All right.

MR. OWENS:  And I have no objection to its use in

that way.  The other exhibits I guess we'll deal with as they
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come about, but so far, to my knowledge, they've just been used

as refreshing memory.

THE COURT:  All right.

BY MR. WISNIEWSKI:  

Q So now, Doctor, you said that each of these three

conditions you spoke about -- FAS, PFAS and ARND, they all

feature central nervous system dysfunction as part of their

effects?

A That's correct.

Q Okay.  And what is central nervous system

dysfunction?

A Central nervous system dysfunction is dysfunction in

the brain.  CNS consists of both the brain and spinal cord and

peripheral nerves.  We're looking at the central nervous system

area which is more related to the brain, so regions of the

brain, their functioning and the way that we test them through

the neuropsychological assessment to look at how those regions

are working.

Q Is there a difference between brain dysfunction and

brain damage?

A Yes.  Brain damage is a medical term, that

structurally there is something damaged within the brain.  As a

neuropsychologist, I don't do that.  I look to see what the

person's functioning is, what the brain functioning is.  So

that's what I usually discuss is functioning.
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Q And so that was -- is it fair to say that a diagnosis

of FAS, PFAS and ARND cannot be made unless there's evidence of

brain dysfunction?

A That's correct.

Q And now, Doctor, the PowerPoint also has a term FAE.

What is that?

A FAE was a diagnostic term that was used back -- it

started in the late '70s for individuals that didn't have the

full fetal alcohol syndrome, all the facial features.  They may

have had some.  They may have had none of the facial features,

but, again, they had the exact same set of CNS or brain

dysfunction, neuropsychological dysfunctions.  In 1996, when

the Institute of Medicine was released, the term FAE was phased

out and replaced with either partial fetal alcohol syndrome

when there's some physical features, or ARND when there's no

physical features.

Q Doctor, what causes FASD?

A Maternal drinking during pregnancy.

Q Can other substances adversely affect a gestating

infant?

A Yes.

Q Do they do so in the same manner that alcohol does?

A No.

Q During the course of your work on this case, some of

the terminology you just talked about, did the federal public
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defender's office ask you for your assistance in developing a

poster board that could sort of serve as a glossary?

A They did.

MR. WISNIEWSKI:  Okay.  And, Your Honor, if I can

approach?

THE COURT:  Yes.

BY MR. WISNIEWSKI:  

Q Is this the poster board that was generated, Doctor?

A Yes.

MR. WISNIEWSKI:  And, Your Honor, just for the

Court's information, we're going to hopefully be able to just

display that as a glossary throughout the course of this

presentation as the doctor relies on other slides.

THE COURT:  Okay.  Well, you better move it up closer

for my eyes then.

MR. WISNIEWSKI:  All right.  How close would you like

it?  Towards a couple feet?

THE COURT:  At least 2 feet.

MR. WISNIEWSKI:  All right.

THE COURT:  There you go.  That's good.  Thanks.

MR. WISNIEWSKI:  Thank you.

BY MR. WISNIEWSKI:  

Q All right.  So, Doctor, why does alcohol affect a

fetus in the way it does?

A Well, alcohol freely crosses the placenta.  The
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placenta offers no barrier, no filtration of alcohol, so that

within a few minutes of the mother, the pregnant woman drinking

alcohol, the blood alcohol level is equilibrated in the fetus.

The trouble is that early on in pregnancy the fetus has no

working liver, and so it has no way of processing out the

alcohol.  It's dependent upon the mother in order to process

alcohol, and so, unfortunately, alcohol then stays on board in

the fetus's system for longer periods than it would've if it

had a functioning liver.

Q What are some of the -- what is the onset of CNS

damage that can result from that alcohol exposure in the early

stages of pregnancy?

A Well, in animal studies, they found damage that has

occurred within 12 hours of exposure.

Q And what is this slide, Doctor?

A This is a study that was done by Kathy Sulik of

rodents, and they administered alcohol to the moms, and then 12

hours later they sacrificed mom and fetus, and they stained the

tissue of the fetus.  And what they stained for are dead cells.

And so where the arrows are pointing on the left, all those

black dots are dead cells in the mouse fetus.

On the right, you notice that they're congregated in

that kind of frontal tip area, and that area is the region of

the fetal tissue that goes on to become the brain in a

developed rat.
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Q And this was after just 12 hours of alcohol exposure?

A This was 12 hours after alcohol was exposed -- they

were exposed to alcohol.

Q Okay.  Not 12 hours of constant exposure?

A No.  No, it was not 12 hours of constant exposure.

Q Oh, okay.  What are the biochemical processes by

which this type of brain cell death develops?

A Well, alcohol is what's called teratogenic drug, and

a teratogen is a substance that will kill fetal tissue.  So

let's say you have a petri dish.  You put a live cell, I'll

call it a nerve cell because that's what I most pay attention

to, you put a live cell into there.  It's perfectly happy to

function in that -- in that petri dish.  You put alcohol into

that petri dish.  It will kill that cell.  So it has a direct

toxic effect of killing the cell.

Also, as alcohol is metabolized by the mother through

the liver, there is a -- one of its metabolites called acid

alcohol -- acetaldehyde, and that is also a noted teratogenic

drug.  So even during the process of the mother's filtering out

and breaking down alcohol, there are chemicals that are being

created that also will directly kill the cells.

Alcohol also has a tendency to restrict flow of blood

through the umbilical cord, and so you can get situations of

essentially hypoxia, lack of oxygen, to the fetus.  And then

alcohol has an impact on the development of brain cells
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throughout the course of pregnancy.  It can affect when the

cells are first being created, genesis.  It can affect when the

cells are copying themselves, proliferation.

It can affect when the cells are moving from a

central location where they're developed to the location that

they need to end up in the fully developed brain, and that's

the migration process.  In fact, some of the earliest autopsy

studies found clumps of cell bodies in areas where they

shouldn't be, in the middle of white matter pathways.

And then there's another process that's a normal

process called pruning or apoptosis where we have a lot more

connections within the brain than we need, and we have to pare

them back.  Alcohol can stop that process.  So you have

connections that are going to places that they shouldn't be

going.  Think of like an electric sort of a system.  You're

getting electric connections going to the wrong parts of the

brain.  So you get short circuits within the system because of

that.

Q And now I just want to make sure I'm understanding

you correctly.  You spoke about that acetaldehyde.  You know,

some of your earlier testimony was that one of the reasons that

alcohol was so damaging is that alcohol passes freely through

the placenta and directly impacts the developing infant.  Is

that affect of the byproduct of the absorption of alcohol by

the mother?  What you're saying is that even if the mother's
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liver fully processes that alcohol the byproducts of the

alcohol breakdown still damage a developing infant?

A Right.  Acetaldehyde itself gets broken down too.  So

the liver is taking care of that as well, but during that time

when the acetaldehyde is in the mother's system, it's also in

the fetus's system.

Q Okay.  Now, this is sort of all on the cellular

level.  What are some of the observable disabilities that can

result from prenatal alcohol exposure?

A Well, the one most, I guess, catastrophic is just

death.  The fetus may not be viable.  So there may be

spontaneous abortion, or the child may be stillborn or die very

soon after birth, but then there are the physical

malformations.  I'm sure that Dr. Davies will be talking about

these in much more detail, the physical facial features.

There's also growth deficiencies that can occur, and then what

I pay attention to, the functional deficits, the deficits in

learning and attention and planning and problem solving and

processing of information, things like that.

Q Now, is the brain dysfunction greater among persons

who have the accompanying physical abnormalities, or is it --

or can it be the same regardless?

A It can be -- it can be the same.  In fact, people

that don't have the physical anomalies can actually have far

worse impairments in cognitive function.
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Q And now why is that?  Because, you know, you might

assume that it sort of progresses as a steady progression of

damage, the effects of alcohol.  Why does it seem to target

some areas more than others?

A Well, it has to do with the timing of alcohol.  The

physical features, the facial features of FAS actually get laid

down very early in pregnancy, like six to the eighth week of

pregnancy, a lot of times before the woman even knows that

she's pregnant.  So if she drinks during that tight window, you

can see the physical features of FAS.  But if she doesn't drink

during that window, no physical features.

But if she drinks after she finds out that she's

pregnant and continues on drinking throughout the course of

pregnancy, there are what, six more months plus of alcohol on

board this fetus, on board the system as the fetus is

developing.  So you can get at least equal impairment,

sometimes worse impairments.

Q Now, have any alcohol exposure tests been conducted

in a laboratory setting?

A Yes.  There have been quite a few.  This is one

particular one that really exemplifies the neuropsych side of

things, the functional deficits for individuals with FAS.

Q And what is this detour learning test?

A So this is a test where you have this room set up

of -- with a window, and you can look through the window, and
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you see a food dish, and you put a chick in there, and the goal

is, of course, to try and figure out how to get to the food.

When you put a normal chick into that room, it sees the food.

It runs towards the food.  It bonks its beak on the window.

It may do that a couple of times, but it learns, and

then it starts looking around the room.  It starts

problem-solving.  It sees that there's a doorway.  It goes out,

gets to the food.  You grab the chick.  You throw it back into

the room.  It sees the food through the window and goes, oh,

yeah, I figured this out.  It goes out the door and goes to

find the food.  It's learned the problem-solving approach.

You take that chick away, put it in later, a few days

later or a week later.  It may take a couple of trials, but it

quickly learns to go out the door and get the food.

When you put a chick that was exposed to alcohol in

ovum, it will see the food.  It will run towards the food.  It

will bonk its beak on the window, picks itself up, sees the

food, runs towards the food, bonks its beak on the window.  It

does it over and over again.  It's what we call perseverations,

doing the same thing even though they have negative

consequences for you.

It may eventually find that door.  It goes out the

door, gets to the food.  You put it back in.  It starts bonking

its beak on the window.  It takes it a lot longer to learn how

to solve the problem, but it may learn it.  You take the chick
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away, bring it back a week later, put it back in.  It's almost

as if it had never seen this before.  It starts bonking its

beak on the window.  It takes a long time to relearn the task.

So they have a hard time retaining information over time.

Q Now, Doctor, you had said that Dr. Davies talks a lot

about some of the physical characteristics.  Does this slide

demonstrate some of the neurological impairments that, you

know, occur with alcohol exposure?

A Yeah.  Well, part of the thing about alcohol exposure

is it has different impacts on the body, on the fetus depending

on when during pregnancy.  Early in pregnancy, the first

trimester is a lot of the physical anomalies, the facial

anomalies.

Second trimester, that's when you get a lot more of

the spontaneous abortions, when you're trying to actually bring

the systems together and on line and it doesn't work out.  It's

spontaneously aborted.

And then the third trimester tends to be kind of this

rapid growth.  Most of the development's there, but you just

got to get bigger to get ready for delivery, but any time

during the course of the pregnancy the brain is developing, and

you can impact the development during any time during the

pregnancy, all three trimesters.

Q Is that continual brain development is that

referenced on this slide as well?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA07224



62

JD Reporting, Inc.

A Yes.

Q What does this chart show?

A It's a little bit of a messy one.  This is in the

standard dysmorphology books.  It shows kind of periods of time

when these different regions of the fetus are being developed.

So you got the CNS with the very dark blue lines which shows

that the heaviest period of development is throughout most of

the pregnancy all the way up to about 20 weeks.  The light blue

means that there's some going on, but it's not as critical of a

time period.

The heart, the limbs, the eyes, notice that most of

that is done by the eighth week of pregnancy.  The pallet,

which would be the lip and the philtrum that you see in FASD,

again, about the seventh to eighth week of pregnancy.  So

that's what this chart is kind of showing in a different way.

Q Now, these CNS deficits that we have been talking

about, would they reveal themselves in a person's IQ score?

A They can.  Yes.

Q Okay.  What do you mean by can as opposed to will?

A I should say -- I should amend that to say that yes,

it does impact their IQ, but throughout our research, what we

found was that it doesn't impact them necessarily to the level

where they are considered intellectually disabled based off of

a standard IQ score.  People that have the full facial features

of FAS had an average score of about 79 which is actually in
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the borderline range.

But people who had fetal alcohol effects, so now we

call them partial fetal alcohol syndrome or ARND, their average

score was actually 90.  It was definitely lower than average

which is 100, and that's what the black line in the background

is is the average for normal individuals.  So it's definitely

decreased, but it's not something that is decreased into the

impaired range.

And that's why I often talk about IQ as being really

kind of a poor predictor of fetal alcohol spectrum disorders.

Yes, it's impacted, but it's not one where you would give just

an IQ test and say, yes, this person has fetal alcohol spectrum

disorder.

Q And there were other deficits that IQ alone doesn't

encompass?

A Absolutely.

Q Okay.  And I think you spoke about this a little bit,

but are the deficits a person suffering from FAE, Fetal Alcohol

Effects, now known as PFAS and ARND, are they more pronounced

in certain areas as opposed to others?

A Yes.  Yes, they are.  Neuropsychologically in

general, but this is some research that was done in the

mid-90s that was showing that individuals with FAS and even

more pronounced for those that had the FAE or PFAS, ARND

impairments in academic functioning, especially arithmetic --
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once you get past one plus one equals two, math is actually

pretty -- very abstract concept -- and also in their adaptive

skills, their daily living abilities, how they can function

independently on their own in a real-world setting when they're

not getting a lot of support around them.

And individuals with -- especially with the

individuals with FAE, they tended to have a bigger difference

between what you'd expect based off of their IQ and what you

see on their actual testing of academic skills and adaptive

skills, and, in fact, when you come to adaptive skills, on

average they were functioning within the intellectually

disabled range.

MR. WISNIEWSKI:  And I'm going to see if this works.

Nope, it doesn't.

Your Honor, can I approach the board?

THE COURT:  Yes.

BY MR. WISNIEWSKI:  

Q Okay.  So, Doctor, I just want to, you know, draw

this out a little bit more.  This chart --

THE COURT:  I need a microphone.

MR. WISNIEWSKI:  Oh, you can't hear?

THE COURT:  Right.

MR. WISNIEWSKI:  I was trying to talk loud.

(Pause in the proceedings) 

BY MR. WISNIEWSKI:  
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Q So, Doctor -- 

Is it on?

THE COURT:  No, that's not close enough.  I said

like -- there you go.

MR. WISNIEWSKI:  There we go.

BY MR. WISNIEWSKI:  

Q So, Doctor, you were talking about that there are

adaptive deficits that are even much lower than their IQ and

learning disabilities would predict.  Is this the adaptive

deficits that you were talking about?

A Those four diamonds on the far right are the adaptive

functioning scores in that study.

Q Okay.  And these three diamonds in the middle, those

are the learning disabilities?

A Yes.

Q Basically.  And the dot that's up there is the IQ?

A That's the average IQ.  Yes.

Q Okay.  And these are all mean so that this graphical

representation is basically showing you the level of deficit

directly; correct?

A Yes.

Q Okay.  Thank you.  So now turning to the next slide.

Were there formal guidelines ever developed on how to diagnose

FASD?

A Yes.  There have been guidelines developed from the
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'70s all the way through.  They've been refined as time goes

on.

Q Okay.  What are the -- what are the Institute of

Medicine guidelines?

A These were published in 1996, and they're a set of

guidelines that establish that fetal alcohol syndrome, partial

fetal alcohol syndrome, ARND diagnostics scheme.  What I've got

up here on the slide is only my area, the CNS.  It has specific

criteria when it comes -- or criteria when it comes to facial

features and growth, but with respect to the neuropsych side of

things, these are the criteria that they put out as part of

their -- for the diagnosis.

Q And when were these guidelines published?

A They were published early in 1996.  I think around

April.

Q Okay.  Now, you said that diagnoses occurred though

as far back as the '70s.

A Yes.

Q How did diagnosis occur prior to 1996?

A It was -- there were guidelines that had been

developed, had been published.  They tended to be a little bit

less formalized.  There was a lot more emphasis especially on

the physical side of things of kind of doing more of a holistic

evaluation, looking at them kind of overall, looking at the

physical features, not necessarily doing very precise
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measurements.  

In the CNS again, the neuropsychological findings,

they weren't very heavily codified.  It was we're looking for a

series of impairments.  They are kind of complicated

impairments.  They're beyond what you would expect for somebody

that would have, like, ADHD or things like that.  So it was a

little bit fuzzy.  So the IOM was trying to codify that more

formally, more -- a little bit more specifically.

Q I see.  So is it fair to say that prior to

publication of these guidelines there was a little bit more

room for individual examiner discretion, whereas once they were

codified, most of the country followed a very similar standard?

A Yes, the standards became much more "similarized".

Yeah.

Q And now you said that as a neuropsychologist you

focus on these areas, the CNS dysfunction.  Just for everyone's

awareness, what are the other guideline criteria for an

eventual diagnosis of FASD?

A Well, with the exception of full fetal alcohol

syndrome, there has to be some sort of knowledge about prenatal

exposure to alcohol.  The reason why you can do full fetal

alcohol syndrome without is because the facial features, the

three facial features are so specific to FAS that we haven't

found it in any other condition at this point.  So you can do

it then.
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Then it would be the facial features, the eyes.  The

list of the important facial features became the eyes, thin

upper lip and the philtrum, the ridges between the nose and the

upper lip, growth deficiencies, looking at size differences and

then the CNS deficiencies.  So with respect to the CNS, it was

looking for a complex pattern of behavioral cognitive

impairments that you can't explain just by family, that you

can't explain just by environment.

Q Okay.  Now, this, I guess to put it broadly, was sort

of the state of the science in 1996?

A Yes.

Q What were the diagnostic criteria in use in 2007 when

Mr. Chappell's penalty retrial occurred?

A In 2004, the CDC, Centers for Disease Control and

Prevention, published some modified guidelines to FASD where

they became much more specific in how you make the diagnosis.

As far as the physical features, there were ranges of size that

you're looking for and percentiles.  Similarly, in the CNS side

of things, you were -- they codified out that you needed to

have either IQ that's within the intellectually disabled range

or deficits in at least three domains of functioning, and these

deficits had to be at least one standard deviation below the

mean.  So they were much more codified, much more rigid sorts

of guidelines that were set out.

Q Perfect.  And was there in your opinion need for
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further codification and rigidity in this area?

A Yes.  Even, you know, the IOM made great strides

improving, but it's still talking about a complex pattern, and

so that's still kind of fuzzy.  The nice thing with the CDC was

it's rigid.  You need to have deficits in these -- in three

domains, has to be at least one standard deviation.  So you can

apply it in every case.

It becomes much more reliable now because I can do it

in this case.  I can do it in another case, and I'm using the

same criteria, that same cut point.  I don't have to kind of go

well, you know, it's a little bit fuzzier on this one.  I'll

give it to them here, but I won't give it to them there.  No, I

have to find these three domains -- or deficits in three

domains.  So it's much more rigid that way.

Q Now, generally speaking, when you engage in your

neuropsychological assessments, what do you do?  What are you

looking for?

A I'm looking for that, again, the brain dysfunction.

I'm looking for strengths and weaknesses that a person may be

having.  I'm not diagnosing brain damage.  Having said that,

when it comes to fetal alcohol syndrome, by definition, that is

a form of brain damage.  So at that point it becomes a brain

damage issue.

The tests that neuropsychologists developed over the

years were looking at different skills, different functions --
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memory, attention, planning, problem-solving -- and a lot of

times they were built off of studies of people that have had

some sort of an injury to those regions of the brain, and so we

measure those sorts of things.  And what we're looking for is

we're looking for impairments or good functioning, both.

And an impairment is a situation where the person is

functioning at a level where at least 84 percent of the

population is doing better than them.  That would be the cut

off for a mild impairment.  From there on, as you get further

and further away from the mean or less and less percentile,

then the impairments become more and more severe.

And then with respect to the fetal alcohol diagnosis,

my goal, what I am doing, what I'm asked to do in these cases

is I'm looking for the strengths and weaknesses, just like any

neuropsychologist would do for any kind of case, and I'm

looking to see if the pattern of the functioning is consistent

with an FASD, looking to see if they do meet those three domain

deficit guidelines.

I look to see are there any other potential competing

ideologies that needs to be brought to the attention of the MD

because they need to take that into account when they make

their formal diagnosis, and so I provide that information then

to the MD who does the physical evaluation.

Q What do you typically see in your FASD diagnosis in

the evaluations of people who have FASD?
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A Yeah.  When I see people with FASD, like we saw in

that one -- that one chart, I don't expect to see people that

have IQs within the intellectually disabled range.  That's the

minority, maybe 20 percent, but I often will see splits in IQ

domains.  So they may do really well on language-based tasks,

but do really poorly on nonlanguage-based tasks.  I often see

that in people with FASD.

I expect to see kind of patchy functioning.  They do

well here; they do poorly here.  And it's kind of -- it's very

irregular sort of a pattern of functioning.  This is compared

to let's say a person that has an intellectual disability for

some other reason.  We typically will see a lot of the scores

are low, kind of consistently low, similar to what you expect

for their IQ.  Or people that have much more focal injuries,

like a stroke, you expect to see them doing fairly well in most

areas, but that one part of the brain that's been affected by

the stroke we expect to see impairments that are -- relate to

that.

With FASD, because of the nature of alcohol exposure

and how it can occur anytime during pregnancy, all the way

across pregnancy, a lot of doses, we expect to see different

skills being affected.  We don't really see a set single

profile for people with FASD because of that variability in

exposure.  So I expect that.  However, I typically will see

academic impairments, math especially.
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I typically see some sort of social adaptive

impairments with these individuals, and they're doing worse

than you expect based off of IQ, oftentimes very close to or

within the intellectually disabled range.

I expect to see executive function deficits,

planning, problem-solving, learning from mistakes, those

perseverations that we talked about.  And I often will see them

coming up more in types of tests where they don't have a whole

lot of structure to go on.

You've got certain executive function tests where I

give you basically the rules.  You know what you can and you

know what you can't do.  You know what your goal is.  You just

have to do that task.  Then I have other tests that I give them

where I'm not going to tell you how to solve it.  You have to

figure that out on your own.  Those are the lower structure

tests.  We tend to see people with FAS do much more poorly in

those areas.  That's where the perseverations often will come

out.

And like we see the variability of functioning at any

given time -- they do well in some areas, poor in other

areas -- we often see variability over time.  So one day they

may be able to remember things reasonably well but the next day

they can't.  Parents and teachers complain about this all the

time for people with fetal alcohol.  It's like one day they

just don't get it anymore, but then they get it again later.
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It's very confusing to families because of that variability.

Q Now, turning our attention to Mr. Chappell in

particular, did you conduct a neuropsychological assessment

here for FASD?

A I did.

Q And when did that occur?

A I saw him over the course of two days, May 23rd and

May 24th of 2016.

Q Okay.  And where was that?

A At Ely State Prison.

Q How much time did you spend with Mr. Chappell?

A A little shy of nine hours with him.

Q Is that a typical amount of time for you to conduct

these type of interviews?

A It was actually a little bit long in his case.  He

was very slow to process information.

Q Okay.  Even among other people who have been

diagnosed with FASD?

A Yes.  I mean, there's a very large range of

individuals with FASD.  There are ones who tend to be much more

fast, fast, fast, and I can get the testing done quickly.  Then

there are the ones that are kind of the very slow plodders.

They have to think really hard about it.

Q Okay.

A And it takes longer.
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Q And he was on the longer end of this?

A Yes.

Q How did you prepare for this meeting?

A Well, I have a battery of tests that I use in pretty

much every case where I'm suspecting FASD.  The tests are

actually ones -- either the tests are or the skills that

they're measuring are ones that specifically in research we've

found to be sensitive to the impacts of prenatal alcohol

exposure.

They're not specific to it necessarily.  You can't

say that his performance on the Rey complex figure test, his

poor performance means that he's got FASD.  It just means he's

got an impairment when you look at the patterns overall.  But

the tests were ones that were sensitive to prenatal alcohol

exposure, and they measure a broad range of domains of

functioning.

Q Do you do the same test for every person you're

assessing for FASD, or do you choose different testing methods

based on the individual?

A I usually use pretty much the same tests for

everybody with FASD because it's that battery that I know is

something that's sensitive.

Q And that's something you've developed over your years

of practice?

A Yes.  Through the research that I did, through the
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research that others did around the country.

Q Did you review any materials, documents to give you

background on Mr. Chappell's case before meeting with him?

A I did.

Q Okay.  And those were the ones that you previously

talked about, were listed as Exhibit 18?

A Yes.  Yes.

Q Now, you spoke a little bit about how some of your

examinees, you know, speak very quickly.  Others are more slow

and methodical.  They're really trying to think things through.

Did you conduct any testing in particular on Mr. Chappell to

see if he was giving optimal effort to his testing?

A Yes, I did.

Q Okay.  And that effort testing, how does that relate

to the concept of malingering?

A Malingering is kind of one end of the spectrum of

effort.  It's -- malingering is a situation where a person is

actively trying to fake bad in order to gain -- get a secondary

goal.  The testing that I do, at one extreme, yes, it can pick

up if a person is malingering, but what I'm also very

interested in is just how much -- how much work is he doing for

me?  How hard is he working?  How much effort is he putting

out?  And so that's why I do these tests.

Some of these tests are embedded within tests.

They're hidden.  Others are standalone.  None of them are -- I
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don't tell them, oh, here we are on our malingering test now,

but they may be standalone tests that we do.  They may be ones

that are built right into tests.

Q And what were the results of the testing that you did

for Mr. Chappell?

A In all cases he performed very well, made very few

errors.

Q Now, I know that you said that IQ was a poor

predictor of FASD, but did you perform intelligence testing on

Mr. Chappell anyway?

A Yes.

Q Okay.  And why do you do that nonetheless?

A Well, it may be a poor predictor of FASD, but it's

very helpful at elucidating kind of comparisons.  How is he

doing on other neuropsychological adaptive tests compared to

what the IQ would say?  And also, like I said, oftentimes we do

see these variability in functions across domains within the IQ

test, and that is something that we see with fetal alcohol.

Q What was Mr. Chappell's full-scale IQ here?

A It was measured at 86.  The challenge that we have is

that there was quite a bit of variability between the domains,

and when you do that, the full-scale IQ, which is essentially

an average of those scores tends to be less -- less reliable

from that perspective.  It's not a good representation of his

overall functioning.
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Q And that variability, that's the splits that you

talked about before?

A Yes.

Q So the chart here, it seems to show, and correct me

if I'm wrong, that in verbal areas he was testing very near the

mean?

A Correct.

Q And for areas like working memory, he was actually

testing as borderline intellectual disability; is that correct?

A Correct.

Q Okay.  And that's those type of splits you talked

about?

A Right.  And that's quite a significant split between

the scores.

Q Did you compare Mr. Chappell's present results to any

of his prior intellectual testing?

A I did.

Q Okay.  And how did that testing compare?

A They were -- they were fairly consistent.  Overall IQ

again not a great predictor just because of the splits, was

fairly similar to IQ testing back in 1996.  They didn't give

scores back in 1986 but kind of borderline low average which is

actually a very similar range to what mine is at.  There was a

difference when it comes to the VIQ/VCI column, but that

difference is a little bit of an artifact because with the
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WAIS-R, they create a score called a VIQ, and that VIQ includes

both the verbal test, like you see on the VCI down in the 2016,

the 96 and --

Oh, I can do it.

-- and it includes the working memory component.  So

both of those end up going into the VIQ score, and so that

accounts for some of the change.

There was also a bit of a change just in -- for

Mr. Chappell in that he did do a lot better on one particular

test, one particular subtest which was information which is

basically fact, fact sorts of items.  You know, who was the

president during World War II, different things like that.  He

did do better on the second trial.

Q Was this -- was this confluence of current and prior

intelligence testing, was that consistent with what you would

expect in an FASD person?

A Yes.

Q Oh, it stayed up there.

A Stayed up there.

MR. WISNIEWSKI:  Do we know how to clear that?

THE COURT:  Yeah.  I can get it.  There we go.

MR. WISNIEWSKI:  Thank you, Your Honor.

BY MR. WISNIEWSKI:  

Q Now, you also compared Mr. Chappell's IQ intelligence

testing to his prior academic testing; correct?
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A Correct.

Q And what were the results of that comparison?

A Again, they were quite similar.  He tended to do

better on more language-based tasks, but math has consistently

been an area of considerable weakness for him, and I found that

on my testing, and it was being shown a lot throughout the

course of his history.

Q All right.  So now we've talked about the IQ.  We've

talked about the academic testing, and you previously stated,

I believe, that there has to be evidence of deficit level

functioning in three domains in order to be classified as

potentially appropriate for an FASD diagnosis?

A Yes.

Q How many areas did Mr. Chappell fall into the deficit

[unintelligible]?

A In nine domains.

Q Okay.  And that's probably pretty small type, but can

you tell the Court what those nine domains are.

A Within the academic domain, especially math, learning

and memory domain, he had a very hard time learning new

information, kind of like the chicks, although, when it was

really concrete, he could retain it pretty well, but he had

troubles learning.  When it was more complex language-based

skills, he had considerable difficulties learning and

remembering; and on visual sorts of tasks, considerable
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difficulty.  So memory domain across both sides, significantly

impacted.

Visual-spatial skills is another area that is kind of

a hallmark for fetal alcohol.  Show him a complex picture, he

has to copy it.  So he has to organize what he sees, take it

in, understand what he's looking at and be able to reproduce

it.  So it takes a lot of effort on that part, and that was

another area of impairment.  So that's one of the domains.

Q Okay.  And, Doctor, I'm sorry to interrupt, but, you

know, just getting back a little bit, this chart, is this a

profile of what his test scores are?

A Yes.

Q Okay.  And, you know, our expectation was that we

were just going to talk about a couple of the areas that

Mr. Chappell scored particularly in rather than having to go

over the full nine because we only have a one day hearing here.

But you -- I believe you were starting to talk about the

visual-spatial domain; correct?

A I pretty much finished with that one.

Q Oh, you finished with that one.  Okay.  And you spoke

about memory as well?

A Yes.

Q Okay.  So those were my top two that I wanted you to

talk about.  Is there anything that I cut you off from that you

felt was -- 
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A Yeah.  The other one that was --

Q -- elucidating?

A I'm sorry.  Now, I cut you off again.

Q No.  No.  No.  My bad.

A The other one that's particularly telling is in the

executive function domain where he was demonstrating

considerable difficulties in planning.  In problem-solving, he

was perseverative in his testing.  So those are kind of the

three really cardinal key domains, and then he had deficits in

other domains, including processing speed.

Q Okay.  The executive functioning domain, what

real-world skills does that domain govern?

A Well, it's something that very closely ties into

adaptive skills because you have to -- you come on a situation

that you don't know how to deal with.  It's new for you.  You

have to, one, rely on your history -- what do you know that's

similar to this -- to be able to apply that in order to try and

solve this new problem; and it's also, once you have figured

out how to do it, can you stick with it and not fall off track

and suddenly do something different that's no longer helping

you.

Q That's the control chickens who even a couple days

later they may have made one mistake but still knew to find

that door?

A Right.
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Q Okay.  And that ties into adaptive functioning you

said?

A It does.

Q So getting to adaptive functioning, Doctor, what are

the Vineland scales of adaptive behavior?

A They are a interview form that is administered to

people that know the individual well at certain times during

the life.  They can be done retrospectively, and they ask a

series of questions of can this person do this skill completely

independently, no help whatsoever.  Do they sometimes need

help, or do they always need some sort of help, and these are

just normal day-to-day skills that they have to -- that a

normal person would have to do independently out in the real

world.

Q And what domains does the Vineland test for?

A It assesses communication skills.  It assesses kind

of daily living skills -- hygiene, cleaning around the house --

also work-related skills, and then it also measures kind of

social skills -- interactions, interpersonal interactions,

coping, things like that.

Q Okay.  Now, this test, was this geared towards

Mr. Chappell's functioning in 2016 or prior to that?

A Prior to that.

Q Around what age of his?

A Age 25.
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Q Okay.  And why that age?

A Because that was a time in his life before he came

into prison for this current case.  So he was in the real world

environment, and so all of these sorts of domains could be

assessed because it's not a highly structured environment like

a prison environment would be.

Q Did you administer this testing yourself?

A No, I didn't.

Q Who did?

A Joanne Sparrow.  She's a -- she was a Ph.D. student.

She had also previously been a psychometrist, and that's

basically what she was doing on this.  She was acting as a

psychometrist for me under my supervision.  She administered

the interviews to these informants.

Q And you said she was one of your students?

A No, she was not one of my students.

Q Oh, okay.

A But she was a student in the Ph.D. program, clinical

Ph.D. program, and we used her as a psychometrist for these

interviews.

Q Okay.  And is it normal in your field to have someone

else perform psychometric testing on occasion?

A Absolutely.

Q Is it actually rare for you to do this testing

yourself?
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A It's relatively rare.  I know a lot of

neuropsychologists that do -- that have psychometrists do all

of the testing.  I don't do that.  I like to do the testing

myself a lot of times.

Q Okay.  What steps go into the Vineland scales of

adaptive behavior?

A I don't quite follow.  I mean, it's an interview

format asking them can they do this or that independently,

semi-independently or can't do it at all independently.

Q Okay.  And they take the statements from the

reporters and work them into a scoring mechanism?

A Yes.

Q Okay.  And how do you ensure that the people who are

selected for testing, you know, are giving optimal effort, are

reporting truthfully, things like that?

A Well, there's a couple methods that I do that.  One

of them is that at the same time that we do the Vineland we

give a test called the BRIEF, which is another questionnaire,

and part of that questionnaire is it asks questions about bias.

Does the person look at this person as being -- in an overly

negative way?  It also looks to see if this person is

consistent in their responses, and so it asks these sorts of

questions to kind of catch on to those sorts of things, and so

we did that in this case.

Q And now, did the reporters here pass the BRIEF?
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A Yes, they passed the BRIEF.

Q Okay.  And I see that the names of the reporters are

James Ford, Terry Wallace and Myra Chappell-King.  How are

reporters chosen for the testing?

A Well, I give a list of criteria to the attorneys.  We

want to interview people that know the individual well, knew

him during a period of time close to the time of the case but

before that, and interacted with him on a frequent basis.

That's really the main criteria that we give, and then the

attorneys will provide us with contact information for

individuals that they feel meet those criteria.

Q Now, you said that Ms. Sparrow took the reports of

these people.  What is the next step in the adaptive --

THE COURT:  Let me ask a question.

MR. WISNIEWSKI:  Yes, Your Honor.

THE COURT:  Before I forget it.  Thank you.

So when there's been a time gap of 20 years, and now

you're asking these people to --

THE WITNESS:  Right.

THE COURT:  -- think about a time that was more than

20 years ago, does that -- is there some control for that in

this?

THE WITNESS:  There's no optimal control for that,

but what we do is we do talk about, okay, what was kind of

going on in life during that time?  We try and bring them back
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to that period of time of, you know, kind of linking it to

events in the life so that they can kind of get into that,

recalling more about that time period.

You know, also when it's people that have known them

for a very long time, it's kind of a cumulative knowledge, up

until they were 25.  So that can kind of have a bolstering

effect of understanding them better and being able to recall

that sort of thing better about the individual.

And, you know, there are the challenges

retrospectively.  We all agree that there are challenges to

these retrospective reports, but it's certainly a valid use.

It's, you know, endorsed by the testing companies and has been

used very frequently in these sorts of settings where you do

have to look back in history in order to get a feel for how the

person is doing back then.

THE COURT:  Okay.  And are -- the other testing was a

couple slides back.  So you're testing also these particular

folks who are -- obviously have -- they're aligned with

Mr. Chappell.  They're from his family; right?

THE WITNESS:  Family, friends.

THE COURT:  Okay.

THE WITNESS:  Family and friends.

THE COURT:  So what is done to make sure they're not

also reporting to you in a way that would be favorable to

Mr. Chappell?
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THE WITNESS:  Right.  And that's -- that's the

two-pronged thing that I do.  The first one is with the BRIEF.

I look to see if they do tend to have a reporting bias -- do

they tend to report him doing really, really bad in every

aspect?  That would be a negative bias -- and then also looking

to see if they're kind of consistent reporters, things like

that.

And then the second aspect is I look to see if the

reporters are kind of consistent with each other.  We are not

interviewing them as a group together.  We're interviewing

them, sorry, separately, and we want to see if there's a lot of

overlap between their reports, and so those are ways that we

work towards kind of making -- taking into account and trying

to control for whether there could be some sort of bias.

THE COURT:  Thank you.

MR. WISNIEWSKI:  Thank you, Your Honor.

BY MR. WISNIEWSKI:  

Q And so, you know, Doctor, the one thing I was just

going to ask you about was sort of that cross validation.

That's something that you did here?

A Yes.

Q And now you also talked about the negative bias of

everyone reporting Mr. Chappell as being very bad.  What is

positive bias?

A Positive bias is basically trying to say, you know,
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