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Pursuant to NRS 47.130(2)(b), James Montell Chappell requests
this Court take judicial notice of the publicly filed court records
discussed below, which have been filed attached as exhibits to this
request. These documents are relevant to the arguments contained in
Chappell’s petition for rehearing as they demonstrate the practical
difficulties that exist when a pro se capital petitioner files a
postconviction petition while awaiting resentencing.

All four of the documents described below are from the Eighth
Judicial District Court case of Joseph Smith v. State, another Nevada
death penalty case. The following documents are court documents in
Smith, and are publicly available, as such the documents are from
“sources whose accuracy cannot reasonably be questioned,” accordingly
the facts within them are not subject to reasonable dispute. NRS
47.130(2)(b).

Exhibit 1 1s Smith’s Motion to Withdraw as Attorney of Record,
which is based on Smith’s request that his trial counsel, from the Clark
County Public Defender, whose office had previously represented him at
his first trial and on direct appeal, be relieved and Smith be permitted

to represent himself.



Exhibit 2 is Smith’s pro se Petition for Writ of Habeas Corpus
(Post-Conviction), alleging that trial counsel was ineffective at the prior
guilt phase trial.

Exhibit 3 is the Reporters Transcript of Proceedings (August 3,
1995) in Smith’s case. It is a transcript of a status hearing.

Exhibit 4 is the Reporters Transcript of Proceedings (April 16,
1996). It 1s the transcript of day one of the jury trial from 1996.

While this Court will generally not take judicial notice of records
in another different case, this rule is flexible and this Court will take
judicial notice of the record in another case depending on the “closeness”
between cases. See Mack v. Est. of Mack, 125 Nev. 80, 91, 206 P.3d 98,
106 (2009). For example, this Court has found a valid reason to take
judicial notice of business records maintained at the Secretary of State’s
office in Jory v. Bennight, 91 Nev. 763, 766, 542 P.2d 1400, 1402-03
(1975), and of an attorney general advisory opinion in Cannon v. Taylor,
88 Nev. 89, 92, 493 P.2d 1313, 1314-15 (1972). Similarly, here the Court
should take judicial notice of the attached exhibits as they provide an
example of the difficulties faced by a capital habeas petitioner who filed

a postconviction petition while awaiting resentencing.



Chappell is not attempting to improperly expand the record in this
matter, but rather to show the likely consequences that would flow from
this Court’s decision in Chappell’s case. As such, these documents have
a close relationship and there is a valid reason for this Court to take
judicial notice of them.

Chappell therefore respectfully requests that this Court take
judicial notice of the documents attached to this request.

Dated this 17th day of February, 2022.

Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender

/s/ Brad D. Levenson
Brad D. Levenson
Assistant Federal Public Defender




CERTIFICATE OF SERVICE
I hereby certify that on February 17, 2022, I electronically filed
the foregoing document with the Nevada Supreme Court by using the
appellate electronic filing system. The following participants in the case
will be served by the electronic filing system:
Karen Mishler
Chief Deputy District Attorney

Motions@clarkcountyda.com
Eileen.Davis@clarkcountyda.com

/s/ Sara Jelinek
An Employee of the
Federal Public Defender




Exhibit 1

Exhibit 2

Exhibit 3

Exhibit 4

INDEX OF EXHIBITS

Motion to Withdraw as Attorney of Record, State v. Smith,
Eighth Judicial District Court, Clark County, Nevada Case
No. C100991X (April 26, 1995)

Petition for Writ of Habeas Corpus (Post-Conviction), Smith
v. Hatcher, Warden, in the Eighth Judicial District Court,
Clark County, Nevada Case No. C100991X (June 25, 1995)

Transcript of Proceedings, State v. Smith, Eighth Judicial
District Court, Clark County, Nevada Case No. C1000991
(August 3, 1995)

Excerpt of Transcript of Proceedings, Jury Trial Day 1, State
v. Smith, Eighth Judicial District Court, Clark County,
Nevada Case No. C100991 (April 16, 1996)
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MORGAN D. HARRIS F-IL'E:[) ‘%;

PUBLIC DEFENDER

Nevada Bar #1879
Sy So. Third. sireet i 2w

Las Vegas, Nevada 89155 ¥s) &
(702) 455-4685 RO 7 - s T
Attorney for Defendant ' CLERK

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, CASE NO. C100991X

Plaintiff, DEPT. NO. V

vS. DATE OF HEARING: 5/16/95
TIME OF HEARING: 9:00 A.M.

JOSEPH WELDON SMITH, :

MOTION TO WITHDRAW

Defendant, AS ATTORNEY OF RECORD

Nt Nt Vgt gt Nyl Nt Nt Vgl gt et

COMES NOW the Defendant, Joseph Weldon Smith, by and
through his attorney, Ralph E. Baker, Deputy Public Defender, and
respectfully requests this Honorable Court to allow the Public
Defender to withdraw from representation of the Defendant in this
case.

This Motion is based upon the papers and documents on
file, the attached letter from the Defendant dated March 21, 1995,
the Points and Autheorities below and those matters adduced by the
Court on the Hearing of this matter.

DATED this 24th day of April, 1995.

MORGAN D. HARRIS
PUBLIC DEFENDER

o A2 €l

Ralph 'E. Baker
Deputy Public Defender
Nevada Bar #3909
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The accused has an absolute right under the Sixth
Amendment to the United States Constitution, Faretta v,
California, 422 U.S. 806 (1975); Jackson v. Ylst, 921 F.2d 882
(9th cir. 1990); Lvons v, State, 106 Nev. 438, 796 P.2d 210, 213
(1990), and under Art. 1, sec. 8 of the Nevada Constitution to
represent himself. “If an individual in a capital sentencing
hearing wishes to proceed pro se, Faretta grants him the right to
do so." Silagy v. Peters, 905 F.2d 986, 1007 (7th Cir. 1990),
cert denied, 498 U.S. 1110 (1991). The denial of an accused’s
constitutional right of self-representation is harmful error per
se and requires reversal of any conviction so obtained. Arizona
v, Pulminate, 499 U.S. 279, 309-10 (1991); Lyons, 106 Nev. 438,
796 P.2d 210 (1990). The right to defend is a personal right and
the State may not force a lawyer on the accused.

In the case at bar the Defendant has requested the right
to represent himself. The Defendant’s reguest is timely because
the trial is scheduled for August 7, 1995. It would be reversible
error to deny his request, therefore this Honorable Court must
allow the Defendant to represent himself.

DATED this 24th day of April, 1995.

MORGAN D. HARRIS
PUBLIC DEFENDER

S ADE= YA
Ralp . Baker ~

Deputy Public Defender
Nevada Bar #3909
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HOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY

YOU WILL PLEASE TAKE NOTICE that the Office of the
Public Defender has set the foregoing Motion to Withdraw as
Attorney of Record for hearing on May 16, 1995 at the hour of 9:00
a.m., in Department V of the Eighth Judicial District Court.
DATED this 24th day of April, 1995,
=4
ﬁa%&ke%

Deputy Public Defender
Nevada Bar #3909

RECEIPT OF COPY OF THE foregoing Motion to Withdraw as

Attorney of Record, Letter, Points and Authorities, and Notice of

1
Motion is hereby acknowledged thisp? é day of 1 =f/—"‘ ﬁf ,

1995.

CLARK COUNTY DISTRICT ATTORNEY

p
By‘_;T‘Mé&W
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