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Pursuant to NRS 47.130(2)(b), James Montell Chappell requests 

this Court take judicial notice of the publicly filed court records 

discussed below, which have been filed attached as exhibits to this 

request. These documents are relevant to the arguments contained in 

Chappell’s petition for rehearing as they demonstrate the practical 

difficulties that exist when a pro se capital petitioner files a 

postconviction petition while awaiting resentencing.  

All four of the documents described below are from the Eighth 

Judicial District Court case of Joseph Smith v. State, another Nevada 

death penalty case. The following documents are court documents in 

Smith, and are publicly available, as such the documents are from 

“sources whose accuracy cannot reasonably be questioned,” accordingly 

the facts within them are not subject to reasonable dispute. NRS 

47.130(2)(b).  

Exhibit 1 is Smith’s Motion to Withdraw as Attorney of Record, 

which is based on Smith’s request that his trial counsel, from the Clark 

County Public Defender, whose office had previously represented him at 

his first trial and on direct appeal, be relieved and Smith be permitted 

to represent himself. 
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Exhibit 2 is Smith’s pro se Petition for Writ of Habeas Corpus 

(Post-Conviction), alleging that trial counsel was ineffective at the prior 

guilt phase trial.  

Exhibit 3 is the Reporters Transcript of Proceedings (August 3, 

1995) in Smith’s case. It is a transcript of a status hearing. 

Exhibit 4 is the Reporters Transcript of Proceedings (April 16, 

1996). It is the transcript of day one of the jury trial from 1996.  

While this Court will generally not take judicial notice of records 

in another different case, this rule is flexible and this Court will take 

judicial notice of the record in another case depending on the “closeness” 

between cases. See Mack v. Est. of Mack, 125 Nev. 80, 91, 206 P.3d 98, 

106 (2009). For example, this Court has found a valid reason to take 

judicial notice of business records maintained at the Secretary of State’s 

office in Jory v. Bennight, 91 Nev. 763, 766, 542 P.2d 1400, 1402-03 

(1975), and of an attorney general advisory opinion in Cannon v. Taylor, 

88 Nev. 89, 92, 493 P.2d 1313, 1314-15 (1972). Similarly, here the Court 

should take judicial notice of the attached exhibits as they provide an 

example of the difficulties faced by a capital habeas petitioner who filed 

a postconviction petition while awaiting resentencing.  
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Chappell is not attempting to improperly expand the record in this 

matter, but rather to show the likely consequences that would flow from 

this Court’s decision in Chappell’s case. As such, these documents have 

a close relationship and there is a valid reason for this Court to take 

judicial notice of them.  

Chappell therefore respectfully requests that this Court take 

judicial notice of the documents attached to this request.  

Dated this 17th day of February, 2022. 

Respectfully submitted, 

Rene L. Valladares 
Federal Public Defender 
 
/s/ David Anthony  
David Anthony 
Assistant Federal Public Defender 
 
/s/ Brad D. Levenson  
Brad D. Levenson 
Assistant Federal Public Defender 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 17, 2022, I electronically filed 

the foregoing document with the Nevada Supreme Court by using the 

appellate electronic filing system. The following participants in the case 

will be served by the electronic filing system:  

Karen Mishler 
Chief Deputy District Attorney  
Motions@clarkcountyda.com 
Eileen.Davis@clarkcountyda.com 
 

 

/s/ Sara Jelinek  
An Employee of the  
Federal Public Defender 
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INDEX OF EXHIBITS 
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Exhibit 2 Petition for Writ of Habeas Corpus (Post-Conviction), Smith 
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Nevada Case No. C100991 (April 16, 1996)  
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MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar #1879 
309 so. Third street 
Las Vegas, Nev~da 89155 
(702) 455-4685 
Attorney for Defendant 

• 
FfLED ~ 

APR 26 2 08 PM '95 
.p I- ~ 

r<, ...i1). • ., ~--

DISTRICT COURT 

CLARI( COUNTY, NEVADA 

THE STATE OF NEVADA, ) CASE NO. Cl00991X 
) 

Plaintiff, ) DEPT. NO. V 
) 

vs. ) DATE OF HFARING: 5/16/95 
) TIME OF HEARING: 9:00 A.M. 

JOSEPH WELDON SMITH, ) 
) Mc>TJOH '1'0 WI'l'BDllW 

Defendant, ) M UfOIUIBl or Rl~QRJ> 
) 

COMBS NOW the Defendant, Joseph Weldon Smith, by and 

through his attorney, Ralph E. Balter, Deputy Public Defender, and 

respectfully requests this Honorable court to allow the Public 

Defender to withdraw from representation of the Defendant in this 

case. 

This Motion is based upon the papers and docWllents on 

file, the attached letter from the Defendant dated March 21, 1995, 

the Points and Authorities below and those matters adduced by the 

Court on the Hearing of this matter. 

DATED this 24th day of April, 1995. 

MORGAN D. HARRIS 
PUBLIC DEFENDER 

8¥~~...L 
Deputy Public Defender 
Nevada Bar #3909 

221 
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1 

2 

3 

4 

• • . 
IOJITI MD &Q'l'IIOIJrJII 

J\ DD'DIWIT BM M MIQLVTI IXQJl'I IQ IRBIIIDJT BINPJLr 
MD rAILJJBI 'IQ ILLOJJ BJK IP UPBBSBH BIMSBLI BIPPIIII 
PYIBlllt Of MX COJIUQTIQII so OBTAUJBQ. 

The accused bas an absolute right under the sixth 

5 Amendment to the United states constitution, raretta y, 

6 California, 422 u.s. ao6 (1975)1 Jackson v, Ylst, 921 F.2d aa2 

7 (9th cir. 1990); Lyons y. state, 106 Nev. 438, 796 P.2d 210, 213 

8 (1990), and under Art. 1, sec. 8 of the Nevada Constitution to 

9 represent himself. "If an individual in a capital sentencing 

10 

11 

12 

13 

hearing wishes to proceed~ u, Paretta grants him the right to 

do so." Silagy y. Peters. 905 F.2d 986, 1001 (7th cir. 1990), 

cert denied. 498 u.s. 1110 (1991). The denial of an accused's 

constitutional right of self-representation is harmful error~ 

14 u and requires reversal of any conviction so obtained. Arizona 

15 y. Fulainate, 499 u.s. 279, 309-10 (1991); Lyons, 106 Nev. 438, 

16 

17 

18 

19 

796 P.2d 210 (1990). The right to defend is a personal right and 

the state may not force a lawyer on the accused. 

In the case at bar the Defendant has requested the right 

to represent himself. The Defendant's request is timely because 

20 the trial is scheduled for August 7, 1995. It would be reversible 

21 

22 

23 

24 

25 

26 

27 

28 

error to deny his request, therefore this Honorable Court must 

allow the Defendant to represent himself. 

DATED this 24th day of April, 1995. 

2 

MORGAN D. HARRIS 
PUBLIC DEFENDER 

By~~ 
Deputy Public Defender 
Nevada Bar #3909 

222 
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IJOUQI QI JIOIJQB 

TO: CLARK COUNTY DISTRICT ATTORNEY 

YOU WILL PLEASE TAXE NOTICE that the Off ice ot the 

Public Defender has set the foregoing Motion to Withdraw as 

Attorney of Record for hearing on Nay 16, 1995 at the hour of 9:00 

a.m., in Department V of the Eighth Judicial District Court. 

DATED this 24th day of April, 1995. 

Deputy Public Defender 
Nevada Bar #3909 

RECEIPT OP COPY OF THE foregoing Motion to Withdraw as 

Attorney of Record, Letter, Points and Authorities, and Notice ot 

Motion is hereby acknowledged this~ p ,f day of I rY . 
1995. 

CLARK COUNTY DISTRICT ATTORNEY 

By 

3 
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2 
Jut 25 4 37 PM '95 

Post Office Box 208, SDCC ,!... 

Indian Springs; Nevada 89070 _j ~ ~·P 
v1~:u..;::~-----

JO Si:'f'H W~Lt>a,J· 'bMIT"-U- C:l[R~ 
3 

NDOP NO. 3 ii .+-O 

4 ·Petitioner- In Propria Persona 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

IN THE cl&H,rl JUDICIAL DISTRICT COURT OF THE 

STATE OF NEVADA IN AND FOR THE COUNTY OF C...L-,\"Rk... 

Petitioner, 

vs. 

SttERM/ttJ J. 1-f~:n:ije~ 
' W/rf{berJ, S.'b.c.~. 

Respondent. 

) 
) 
) 
) 
} 
) ' 

) 
) 
) _______________ ) 

CASE ~o. C 1·00 '191 x 
DEPT NO. ~ 
DOCKET . fl 
PETITION FOR WRIT 
OF HABEAS CORPUS 
(POST-CONVICTION) 

Date of H~a:r:ing: 'if,.. V,-,.9 
Tirne of Hearing: cJ"1"tF) 

16 INSTRUCl'IONS :s 

17 (1) This petition must be legible handwritten or 
typewritten, signed by the pe~itione:r: and verified. 

18 (2) Additional pages a:r:e not permitted except wht:ra noted · 
or with respect to the facts which you :rely upon to support your 
grounds for 4elief. No citation of authorities need be 
furnished. If briefs or arguments are submitted, they should be 
submitted in the form of separate memorandum. 

19 

~-
f"'ra 

~ 
rPr 
"'"!! 
<' 
P'ft 
~ 

24 

2,5 

26 

~ 

2.8 

( 3) If you want an attorney appointed, you must eomplete 
the Affidavit in Support of Request to Proceed in Forma Pauperis. 
You must have an authorized officer at the prison complete the 
certificate as to the amount of money and secu:r:ities on deposit 
to your credit in any account in the institution~ · 

(4) You must name as respondent the pe~son by whom you · are 
confined or restrained. If you are in a specific institution of 
the dep~rtment ot prisons~ name the warden or head of the 
institution. If you are not in a specific ·institution of the 
department but within its custody, name the di:r:ector of the 
department of prisons. 

(5) You must include all grounds or claims fo~ relief which 
you may have regarding your conviction or sentence. Failure to 
raise all grounds .in this petition may preclude you from filing 
future petitions challenging your conviction and sentence. 

(6) ¥ou must allege specific facts supporting the claims in 
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1 the petitiori you file seeking relief from any conviction or 
sentence. Failure to allege specific facts rather than just 

2 conclusions may cause your petition to be dismissed. If your 
petition contains a claim of ineffective assistance of counsel, 

3 that claim will operate to waive the attorney-client EJrivilege 
for the proceeding in which you claim your counsel was 

4 ineffective. 
(7) When the petition is fully completed, the original and 

5 one copy must be filed with the clerk of the stat~. district court 
for the county in which you were convicted. One copy must be 

6 mailed to the respondent. one copy to the attoi:ney general's 
office, and one copy to the district attorney of the county in 

7 which you were convicted or to the oi:iginal prosecutoi: if you are 
challenging your original conviction or sentence. Copies must 

8 conform in all pai:ticulars to the original submitted for filing. 

9 

10 

PETITION 

1. Name of institution and county in which you are 

11 presently imprisoned or where and how you are presently 

12 restrained of your liberty: SoUTMER~i b€"SER.:.T 

13 

14 

15 

16 

17 

18 

19 

20 

2. Name and location of coui:t which entered the judgment 

of conviction under attack: El&J-ITII ;rublC..L,AL 

b ,s-rRtc, T COtJf..T, CLAR.k c.ourJ Ty - tJ,e~1AbA 
' 3. Oate of . judgment of conviction: 12 -II ·- 92 

4. Case numbQr; C , oo 99/ x 

s. (a) Leng-th of sentence: DEJ\T'1' +- L1FE WLO . r'AK._OL6° 

(b) If sentence is death, state any date upon which 

21 e·xecution is scheduled; bet,TII PE~~LTY w,ts o·./~f'?.:Tt.JRNED. 

22 

23 6. Are you presently serving a sentence fo.r a conviction 

24 other than the conviction under attack in th·is motion? Yes ---
25 No If "yes,tt list crime. case number and sentence being 

26 served at this time: 

27 

28 
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1 1. Nat1.1re of offense involved. in conviction bein9 

2 challenged: 3Cuu,JTS. F1(~1DeGr~eMUR.ti6R.. of\lE' C.OVNT 

3 A-TTE MP 71:~:t) M O R l£R. 

4 8. What was your plea? (Check One) 

5 

6 

7 

8 

(a) Not Guilty 

(b) Guilty 

(c} Nolo contendere 

9. If you entered a guilty plea to one count of an 

9 indictment or information~ and a not guilty plea to another count 

10 of an indictment or information, or if a guilty · plea was 

11 negotiated, give details: 

12 

13 

14 

15 10. If you wez:e found guilty after a plea of not guilty, 

16 was the finding made by: (check One) 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Z1 

28 

(a) Jury 

(b) Judge ~ithout a jury 

11. Did you testify at the trial? 

Yes ~ No ---
12. Did you appeal from the judgment cf conviction? 

Yes ~ No ---
13. If you did appeal, answe~ the following: 

(a) Name of court; rJ~t/~bA, S.JPRl2-,r1E C'OLJ~T-

( b) case number oi; citation: 24213 -------------
( c) R8!5Ult: ~E'v'.tN PA~,. Rem. FC'«? r,./eW l:J€NA.LT/ HeAR.IAJC:r-

(d) Date of.result: 

(Attach copy of ordez; or decision, if available.) 

- J -

-----~--~~--~---------1 - 4 -
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. -
14. If you did.not appeal, explain briefly why you did not: 1 

2 

3 

4 

5 

6 

7 15. Other than a direct appeal from the judgment of 

-·--··--·---··::·::.~.--.. 8· . conviction and. , sentence, have you previously fi.led any petitions, 

9 

10 

' 11 

12 

13 -- 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.5 

-- 26 

27 

2J3 

applications or motions with respect to this judgment in any 

court, state o~ federal? Yes No 

16. If your answer to No. 15 was ~yes," give the following 

information: 

(a) (1) Name of court: 

(2) Nature of proceeding: 

(3) Grounds raised: 

. ; ,• 

'./~.-. 
., .. 

,. , ·. ,., 
~ ,-/~. ~·. 

(4) Did you receive an evidentiary hearing on your 

petition, applic~tion or motion? Yes --- No ---
(5) Result: 

(6) Date of result: 

( 7) If known~ citations of any written opinion or 

date of orders entered pursuant to such result: 

(b) As to any second petition, application or motion, 
· ::~ 

give the same information: 
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(1) Name of court: 

(2) Nature of proceeding: 

(3) Grounds raised: 

1 

2 

3 

4 (4) Did you receive an evidentiary hearing on your 

5 petition, application or motion? Yes __ _ No ---
6 (5) Result: 

7 (6) Date of result: 
·~ 

8 ( 7) If known, citations of any written op"inion or 

9 date of orders erttered pursuant to such result: 

10 

11 
\ 

(c) As to any third er subsequent additional 

12 applicat~ons or motions, give the ijame information as above, list 

13 them on separate sheet and attach. 

14 (d) Did you appeal to the highest state or federal 

15 court having jurisdiction, the result or action taken on any 

16 petition, application or motion?: 

17 (1) First petition, application or motion? 

18 

19 

20 

21 

22 

23 

24. 

25 

Yes No ---
Citation or date of decision: 

(2) Second petition, application or motion? 

Yes NO --- ---
·:r 

Citation or date of decision; 

(3) Third or subsequent petitions, applications or 

motions? Yes --- Ne __ _ 

Citation or date of decision: 

26 ( e) If you did · not ·app~al from the adverse action· on 

'2:7 any petition, application or motion, explain briefly why you did 

2.8 not. (You must relate specific facts in response to this 

- 5 -
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1 question. Your response may be included on paper which is 8\ by 

2 11 inches attached to the petition. ·Your response may not e:icceed 

3 five handwritten or typewritten pages in length.) --------
4 

5 

6 

7 

8 17. Has any ground being 
,: 

raised in this petition been 

9 previously presented to this or any other court by way of 

10 petition tor habeas co.rpus, motion, application or any other 

. 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

post-conviction proceeding? If so, identify: 

(a) Which of the grounds.a.re the same: 

(b) The proceeding in which these grounds were raised: · 

(c) Briefly explain why you are again raising these 

grounds. (You must .relate specific facts in response to this 

question. Your res,ponse may be incluaed on paper which is 8 ~ by 

11 inches attached to the petition. You~ response may not exceed 

five handwritten or typewritten pages in length.) .• 

- 6 -
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1 18. If any of the grounds listed. in Nos. 2J(a), (b), (c) 

2 and (d), or listed on any additional pages you hav4:? attached, 

3 were not previously presented in any other court, state or 

4 federal, list briefly what grounds were not so presented, and 

5 give your reasons for not presenting them. ( You must relate 

6 specific facts in response to this question. Your response may 

7 be included on paper which is 8 1, by 11 inches attached to the 
-~ 

8 petition. Your response may not exceed five handwritten or 

9 typewritten pages in length.) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~-.. 

INeFcECT1V1: 1r~IS.TltNC;€ CF CoutJsEL t.T TR.!AL. 

t,,J l))/(ECT AP?t:AL ~ t:::..outJSet.. 11-',t:; N<JW w1-rH!)~1cw·,J I itafscr/JT­

A;rtOtV ot= -r11e 15,51)1: 1rr 7,hs T,mFJ 1s ... "P1ELi 1./NDcX. 

-
19. Are you filing this petition more than l year following 

the filing of the judgment of conviction or the filing of a 

decision on direct appeal? If so, state briefly the reasons for 

the delay. (You must relate specific facts in response to this 

question. Your response may be included on paper ~hich is a, by 

11 inches attached to the petition. Your response may not exceed 

five handwritten or typewritten pages in length.) --------NC 

20. Do you hav~ any petition or appeal now pending in any 

court, either state or federal, as to the judgment under attack? 

- 7 -
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1 

2 

8 

4 21. 

Yes 

If 11 yes, It 

Give the 

No 

state 

name 

v . 
what court and the c:ase number: 

of each attorney who represented you in 

5 t 

6 

he proceeding resulting in your conviction 

b. &l/~JJG ·frt}.~-r,~ 
I 

~TEF"HEN [::)AHL 1 RALPH 

and on di.r:ect appeal~ 

8,AKcR. __ .., ..... 
" 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2:1 

28 

' 

., ' ··-· . -
22. Oo you have any future sentences ·to serve after you 

complete the sentence imposed by the judgment under attack? 

Yes No v--
If ••yes," specify where a.no when it is to be served, if 

. ,- . .... 
you know: 

'•r::.:..-. -·· -
' ., 

', ';,'of".!:, 
;1· 

23. State concisely every ground on which you claim that 

you are · being held unlawfully. Summarize briefly the facts 

supporting each ground. If necessary, you may atta.ch pages 

stating additional grounds and facts supporting same. 

(a) Ground One: INEFFeC.TIVE: A-c;s I STI/-NCE: OF 

COtJrJ'SEL .. A-, II/.JAL . . 

.. supporting FACTS (Tell your story briefly without 
;_ 

citing cases or law.): A·T 11:..IJtrL COUNS.GL 1/1 OLlt "T'E.,/) 
.. . 

beFe/JbAtJTs StXTI./ A fl\8NOM~N I: Rl~H-T zo EFFEC-

ll~r,E" A-S S I S -r JIIJ t~ .F 

(C,,o rJ-nt.J u e D o,J PA(_:...es ?A· A "1D i' 8 J 
'- . •~: / 

·~~;-

- A -
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_?Ae.P,,- 23 CD~TJNVE~ -

1 Of c.ou,-..1s;;LJ AtJb FotJR..T££AJTH AmeNbME~Jr Ric~H, TD 

2 DU£ P,Roc.e~t; o~ LAW'. 

a DEFEr,lb~fli1T C:otJTeNt~'S Tl+A-T H-E D,t> NO, Rb:~~1Vi:: A 

4 FA tR. -rR.1-6-L BE:<:..ALJ~E T,t-E:'SE 1 ~0 C.c,t-.)ST1 Tl.J TlC..'NI\L R iC:,,HTS 

S WERE V10LJ\TE:b. ~Ov.NSEL.1~ JJJtF!==EC.illiGNE"&S. 'Sv8TEC.-

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 

26 

TED DEFei.Jbl\~T 10 lRRci>I\RJ\5L~ ~RE:TtJb1C.E WHICH 

C..CtJLb NO"T l:.E:" oveR,C:.C)r,..\E BY At-l'/ SUB~E~0'ENT +c..TtOr,iS. 

B't C:ou~o:;EL bu~1NC"T "TRi"'L. 

boR.n.lG.- ,R IA.L, As A Re-sUL T OF "PRa'SE"C..UTOR.1"S. I ~,PR.0 -

Pi?R. L1rJl£- oF ~v~~T,oiJ$ 'Tc t>es=etJC>A.NT orJ C.Rocs.s b XAM­

IN A-TlO~, C,c:iuiJ~E-L W~$ F'LACt::D f,.J A, "Po'S.ITIO~ W~RE THE;y 

'BE.C.A.rn.6 \1'•/tTI\Je~'SGS. FOR. 'THE b'£~NDANT. C.0\.1..JSEL 'STA'TEI:> 

0~ "Tl,\-E R.EC.OR,1) TftA-T IN 1~E BE"~T INTE!<tE'S.T OF bEFErJD~ 

A-rJ, ,1-16""1 wEi!f!: RE"~u1R..ec ,c, -n;-s-,-,~y. c..00.-Jse.L Ac­

lc"·,.Jow' LE ~El> I It- AT "TU-ts rY1 ~f.ll>A-TE'. ~PPL16 b "TO ALL "Tf,f-~E:U: 

ME' m ~~ 12.. s OF COIJ.J~eL. 

INEX°PLICABLY, COLlN~EL F~IGr-NE.C> A /'v10TION FtJR.. MISTRIAL. 
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A MO'T1.c,,J WCUL() Bf' 8Y A b'Vt$J,J G- -n-te C...Ol.JR T 1HA T ALL 
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BE'ttALF OF bl=FEtJDJ\NT. 

Cout.J~L E v~,J vJ~,.JT' So FA-It ;.s ' -ro 1-rAV~ be.FerJtJA,.;T 

CSTA-iE 0"1 THE RECOR.ti 11\i\T !-\ti WA1v'Eb TltE? lr1T0tR.rJ~Y. -

CL1E~T Plitiv1L-ee:-e, THU~ F'AC1LITo\i1/'Jc.r t:.clJr.J~.e:L's MoT/ON 

To WL,HDR:,\W. 

COUA.lSEL MAO~ NO ~ UC.fl b~ MAND· Ll'Pot.J "TltE cou~ T. 
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°PAKAG-- 23 CONTtNVEb -

s 
4 

5 

THE COIJR.T R.!JLED, tH-L;'Y wOtlLi) NOT Te<;T"LFY (N THIS 

M A-TTe' R. 

T~t~ OV~R.T Ac., i3Y' ~cu,JSEL OPer·JL.)' CSER.vet> N°,,c.~ 
6 10 T,te C:OV'.T ArJO TO ThE D8FEtJbAfv1 T TltA·T 'Tl+E. MOT10,.J 

7 Wf,,S ~H>T GrE:l'JI.Ji,J~. NoT ONLY btD ~u,J~L1S AC.Tu)rJS ?Ro­

s Vibe "T!+B COuR.T vv1 TH A f:!:e1,.s.otJ "To t:>e,,;v 7'"1+e mo.-,o rJ / Tl-\-'E'Y 

9 ACTU"LLY MA-b~ IT IM?o~S.tBLE Fu"!( TJ+E C..C.W'-T ,a G-R.ANT 

10 1 T .. 

11 IF CO\JN~L l-t,..b EX!:!R.~!'iED 7"H~,i:::_ CSLJ'7-k.Tta>l "TO ,es-

12 1i l=-Y OtJ 'B=*ALF of C:>EFENC>A:NT, 1/iERe IS A ~TR.ON<::,- L1~ll -

13 H-0 01:> Tij-A-T TH-E: OVTC.OME OF "TltE "TR' I\. L wOllLD HAIie; EEe,J 

14 

15 

01FFE~e,JT. 

beFe;,,l'bA~T W'-.S. IRR.ef'AR.ASLY YR6"J"uD,c,f;\) BY C-OUl\lS~//s 

16 rAtl\JR.E "To "Te'ST1FY ~ 

17 IF ·c.ov~~;Cs FE:IG-NED MOT10,J FoR M'~Tit:iA.L AtJb 

18 °PeRn,is.s,0 ,-.> -,-o WITr-lDR-M,J H"D ~Ee,J G-~rJl.)11\lE, •He c:..cv~, 
19 

20 

22 

23 

24 

25 

26 

27 

28 

wol.JLD WAve 8EeN Of3LtG-A-reo ,o ~~J\-NT j T. 

t.hlbeR "s.UC..H. oaL I &-AT 10 N I t f il-f E::: C..O\JR.T F,\1LEb ,~ Gt11.11JT 

'S C. R. I~ 7 A-rJ D I 5/ S. 
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1 

2 

8 

4 

5 

- -
(b) Ground Two: 

Supporting FACTS {Tell your story briefly without 

6 citing cases or law.): 

7 .. ....... ,.,. .. , - .. .- ·· .... . ·.:· 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

(c) Ground Three: ------------------

Supporting Facts (Tell your story briefly without 

18 citing· cases or law.): --------------------
19 

20 

21 

22 

23 

2A 

25 

26 

( d) Ground Fou:r:: . ------------------
2:l-----~------:-::----------------
28 
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1 Supporting FACTS (Tell your story briefly without 

2 citing cases or law.): 

3 

4 

5 

6 

7 

8 

9 WHEREFORE, Petitioner prays that this court grant Petitioner 

10 ~elief to which he may be· entitled in this proceeding. 

11 

12 

13 

14 

15 

16 

EXECUTED at Southern Desert Correctional Center, Indian 
.tt., 

Springs, Nevada, on the Z..O day of J(IL 't , 199£::. 

~Wdh!~ 
/{o;No. 318',fo 
Post Office Bok 208, SDCC · 
Indian Springs, Nevada 89070 

17 Petitioner- In Prop~ia Persona 

18 VERIFICATION 

19 Under penalty of perjury, the undersigned declares that he 

20 is the petitioner named in the foregoing petition and knows the 

21 contents the~eof: that the pleading is· true of his own personal 

22 knowledge. except as to those matters stated on information and 

23 belief, and as to such matte~s he believes it to be true. 

24 

25 

26 

27 

28 

Q~tJ~~ ~noP No • .:11r-1o ~ _ 
Post Office Box 208, SDCC 
Indian Springs, Nevada 89070 

Petitioner- In Propria Persona 
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1 

2 

3 

4 

CERTIFICATE OF SERVICE BY MAIL 

I, the undersigned, hereby certify pursuant 

S(b), that on this 2.0~day of T{JLY □ 
to N .R.c.P. 

,· l9'lS-, I -
mailed a true and correct copy of the foregoing PETITION FOR WRIT 

5 OF HABEAS CORPUS (Post-Conviction) in sea1ed envelopes, which 

6 first class postage was fully prepaid, addressed to: 

7 

8 

9 , 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
' .. 

24 

2.5 

26 

'Z1 

28 

I Sherman Hatcher, Warden 
Southern Desert Cd~ie~tionil C~nter 
U.S. Highway 95 & Cold Creek ~oad 
Post Office Box 208 
Indian Springs, Nevada 89070 

Frankie sue Del Papa, Attorney General 
Heroes' Memorial Building 
Capitol Complex 
Carson City, Nevada 89710 

ste~art Bell, District Attorney 
District Attorneys Office 
200 south Third Street 
Post Office Box 552212 
Las Vegas, Nevada 89155-2212 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

STATE OF NEVADA, 

Plaintiff, 

VS, 

JOSEPH WELDON SMITH, 

Detendant. 

--
- FILEci~ OPEN COURT ~"" 

8 1995 19 , 

LORETTA BOWMAN. CL~~ 

e, <i)_£{J)- l.(j_✓CP..,,a.1_M 
. ., Deputy 

DISTRICT COURT 
CLARX COUNTY, NEVADA 

• • • * 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. C100991 

DEPr. V 
DOCKET "H" 

Transcript of 
Proceeding• 

BEFORE THE HONORABLE JEFFREY D. SOBEL, DISTRICT COURT JUDGE 

AT THE REQUEST OF THE COURT 

THURSDAY, AUGUST 3, 1995 

APPEARANCES: 

FOR THE PLAINTIFF: 

FOR DEFENDANT SMITH: 

MELVYN HARMON, ESQ. 
Deputy District Attorney 

RALPH BAKER, ESQ. 
Deputy Public Defender 

26 RECORDED BY: SHIRLEE PRAWALSKY, COURT REPORTER 

27 

28 746 
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lAS VEGAS, NEVADA, THURSDAY, AUGUST 3, 1995 

THE COURT: State versus Saith on page 10. 

1 

2 

3 

4 

Mr. Smith, a~e- you still asking for stand-by coun■el? 

THE DEFENDANT; Yes. 

5 THE COURT: Mr. Smith, the light vent off About an hour after 

6 court after we set this down for next week. Stand-by counsel, 

7 you' re alleging in a pati tion that you didn't set until next 

8 Tuesday, you' re now saying gave you ineffective assistance of 

9 counsel at your original trial. 

10 THE DEFENDANT: That•• right. 

11 THE COURT: It doesn't occur to you when you fil• that a week 

12 befor• the trial that.that ■ight impact in some way on your trial 

l3 date? 

14 THE DEFENOANT: Yes, I understand that. 

15 THE COURT: I don't think you mentioned that on TUesday, you 

16 just sort of .let it slide along there? 

17 THE DEFENDANT; Well, I didn't--I wasn't given the 

18 opportunity to say anything on Tuesday. 

19 THE COURT: How far did you go in school? You have several 

20 years of college, don•t you? 

21 THE OBFENDAHT: No, I only had one year in college. 

22 THE COURT: One year in college? Did you write out the 

23 petition tor post conviction relief that you aublllitted on the 25th 

24 of July? 

25 

26 

27 

28 

2 
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1 

2 

3 

4 

5 

-THE DEFENDANT: Yes, I did. 

THE COURT: That's your work? 

THJ!! DEFENDANT: Yes. 

THE COURT: Why do you think you need stand-by counael? 

THE DEFENDANT: I don't think I need atand-cy counaali you 

6 suggested that I have stand-by counsel. 

7 

8 one? 

9 

10 

THE COURT: so, are you saying you don•t feel that you need 

THE DEFENDANT; No. 

THE COURT: So, you feel that you could go through this phase 

tl without having a lawyer sitting thara, giving you advice? 

12 THE DEFENDANT: I'm not aur• of that, whether it•a necessary. 

13 'l es, okay, I '11 take that chance. 

14 THE COURT: Well, all we•re dealing with is life and death 

15 here, Mr. smith. I mean, your life and your death. I don•t like 

16 the way you've cr·eated. this situation and I 1m not going to make a 

17 judgment on the pro per petition for writ of habeas corpus. It 

18 will be processed in the usual way. But my impression of it is 

19 this is something we litigated fully in trial and it•• not 

20 probably going to be granted. 

21 But you've created an interesting new issue now which is 

22 that the stand-by counsel that we appointed, who you said you had 

23 no problem with at the time we gave you leave to repres•nt 

24 yourself, you file on July the 25th a document that you note for 

25 

26 

27 

28 

3 
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1 'hearing one day into your trial that says he 1 s not competent which 

2 puts me in the position of saying I could either have you go 

3 through a trial with no stand-by counsel--becaue• I don•t think I 

4 can force Mr. Baker · to sit there with you--or we continue the 

5 matter and we get you stand-by counsel who is somebody other than 

6 the Pllbl ic Def ender. 

7 

8 any? 

9 

10 

11 

What input would Mr. Harmon like in this situation, if 

MR. HARMON: Your Honor--

THE COURT: Have you seen the petition·, by the way? 

MR. HARMON: Yes, I've seen it. In fact, we'll probably be 

12 submitting our response to the Court today. 

13 I wasn't here, a• I recall, when the court canvassed Mr. 

14 Smith. I think he makes a mistake in proceeding to repreaent 

15 himself. 

16 

17 

THE COURT: Oh, I think he 1.s making a big mistake. 

MR. HARMON: And I think he makes a serious error in judgment 

18 in not having stand-by counsel. 

19 THE COURT: Well, 1 don't hear that he'a really saying that 

20 he would do that. He's saying if necessary--and I'v• now had, of 

21 courae, because it took me a little while for the penny to drop 

22 because I didn't read the petition because it wa■n't scheduled 

23 yet, the situation that Mr. Smith is putting u• into. 

24 MR. HARMON: This case, of course, goes back to 1990. I'm 

25 

26 

27 

28 

4 
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1 -very anxioua to get it resolvecl. But when we have the second 

2 penalty hearing I'm hopeful that it will be resolved. 

3 THE COURT: Forever. 

4 MR. KAJUIOM: And it seems to me that there is a problem now. 

5 If Mr. Smith is going to make it very clear that ha has thought 

6 this through and this best judgment is he's able to do thia 

7 without stand-by counsel, he want■ to do it without stand-by 

8 counsel, then I think we can proceed next week. 

9 THE COURT: But you•re not really saying that? You really--

10 you•ve had one year ,of college. You need a lawyer to sit there 

11 and h•1p you with objection• and procedure, don't you? 

12 

13 

14 

THE DEFENDANT: True. 

THE COUllT: How many or thas• witnesses are out-of-stat•? 

MR. HAQON: There are quite a few out-of-state witnesses, 

15 Your Honor. r•d say five or six and we count the victim impact 

16 witnesses. 

17 THE COURT: Mr. Smith, I recall--but I don•t have a 

18 ti:"anscript of it, or maybe I do. Is there a transcript already of 

19 the Faretta canvass? 

20 COTJRT RECORDER: The one that we did TUesday? 

2l THE COURT: No, about two months ago. Would it already be in 

22 there? 

COURT RECORDER: No. 23 

24 

25 

26 

27 

28 

THE COURT: You essentially said you wanted to represent 

5 
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1 ·yourself because it was going to be fun; it was going to be a new 

2 exper ienee. It you had--

3 THE OEFJ!NDANT: I didn't say that it would be fun, Youx-

4 Honor. 

5 THE COURT: W•ll, that's what I heard you saying that it was 

6 just going to be sort of a new life experience for you. That was 

7 basically it, it wasn't that you were unhappy with anybody. But 

8 it was going to be an experience. Maybe not as much fun as a 

9 roller coaster, but essentially, this was just going to be an 

10 experience you wanted to have. 

11 If you had somebody outside the Public Defender•s office 

12 who was going to be stand-by counsel would you prefer--because I 

13 agree with Mr. Harmon. Mr. Harmon has probably had well in •xces• 

14 of a hundred murder trials. I haven't had that many trialsr but 

15 I've represented over 60 people accused of aurder. 

16 I think you're very foolish--and I think I've told you 

17 this betore--to -represent yourself against experienced counsel in 

18 a matter so serious. 

19 If we had somebody appointed outside the Public 

20 Defender• s office which you've, really, sort of m.ade mandatory 

21 now, in my opinion, would you want that person to take ove~ the 

22 full defens• of the penalty phase, or would you like to at least 

23 to diacusa that with the person who I appoint? 

24 

25 

26 

27 

28 

THE DEFENDANT: I would like to discuss it with him. 

6 

751 



L 
V,I 

all' ... ... 
:,.-

,. Ca 2:07-cv-00318-JCM-CWH Document 40-4 Filed 10/09/07 Page 354 of 824 

- -
1 THE COURT; Okay. Now, it's my understanding--and I don•t 

2 know if anybody here can help ma including Mr. Baker--but, it's my 

S understanding that July the 1st the--wall, you may know better 

4 than anybody, Mr. Baker, that the state Federal Public Defender 

5 has now got a unit that will take over conflict cases in death 

6 penalty matters. Is that correct? 

7 MR. BAKER: That's correct, Your Honor. The only thing is I 

8 don•t believe any of th•• are qualified for death penalty cases. 

9 It• s kind of unusual. 

10 THE COURT: HOW are they going to do that? 

11 

12 

MR. BAl(ER: I don't know. 

THE DEFENDANT: Your Honor? 

13 THE COURT: Yes, Mr. Smith? 

14 THE DEFEND.ANT: I've spoken with one attomey that has said 

15 he would volunteer to be appointed if you would appoint him. 

16 THE COURT: Who is that? 

17 

18 

TH! DEFENDANT: That's Mr. Donald York Evans in Reno, Nevada. 

THE COURT: Never heard of him. Has anybody here? He'd come 

19 all. the way down here to do it? 

20 THE DEFENDANT: Yes, he said he would agree to be appointed 

21 if you would do it. And he told •e to tell you that? 

22 THE COURT: And is he qualified under Rule 250? 

23 THE DEFENDANT: Yes, he told me to tell you that. 

24 

25 

26 

27 

28 

TliE COURT: Have you ever heard or this gentleman? 

1 
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J MR. HARMON: No, but there are many attorneys I haven't heard 

2 of. 

3 THE COURT: Thia ia a new york to you? 

4 MR. HARMON: Yea. 

5 

6 

7 

8 

THE COURT: You say Mr, York is his name? 

THE DEFENDANT: No, York Evans. 

THE COURT: Oh, York Evans. I see. 

I guess when I saw you stand up and drop those things in 

9 the jury box, Mr, Smith, I wondered where this would end. Because 

10 I have never seen a stunt like that in any courtroom anywhere. I 

11 don't what you expected me to do when you did it. But you must 

12 have been disappointed when I didn't jump over the bench and 

13 strangle you for doing that. 

14 I mean, I think this is so calculated that you are doing 

15 now. I've nev•r seen you do anything that waan•t c:alculatad. And 

16 I think this is calculated to do exactly what we're doing which is 

17 vacate this hearing. Now, we' re only doing 1:his once, And I want 

18 to get-this over in not only an expeditioua fashion, bu1: in a 

19 fashion where there is some finality, 

20 

21 

How do you get in touch with this gentleman in Reno? 

THE DEFENDANT: r•ve got his phone number in my legal work 

22 and they're holding it right outside o( the tank. 

23 

24 this? 

25 

26 

27 

28 

THE COURT: Okay. And you 1 11 go back to Indian springs af1:er 

8 
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l 

2 

THE DEFENDANT: I suppose so. 

THE COURT: I •m going to vacate the trial date. I'm going to 

.3 continue it two weeks. I'm going to ask that you notify Mr. York 

4 to ba here tor possible appointment aa counsel and--

6 

6 

7 

8 

9 time. 

10 

1I 

12 

13 

THE OEFENDANT: Mr. Evans. 

THE COURT: What? 

THE DEFENDANT: Mr. Evans. 

THE COURT: I'm sorry, Mr. Evans. we will take it up at that 

THE CLERK: August 17th, 9:00 a.m. 

THE DEFENDANT: Thank you. 

THE COURT: You're welcome. 

(Conference between Court and clerk, not recorded) 

14 THE COURT: Now, there's no hurry on this petition for writ 

15 o! habeas corpus. And, frankly, not only have I indicated my 

16 feelings just briefly about--after briefly reviewing it, about the 

17 merits, but at least as to those cou~ts that were reversed, I 

t8 don't think we even have a judgment of conviction because we don• t 

19 have the penalty. I mean, so as to thoee--the reversal wasn't as 

20 to all counts; it was only as to two of them, right? 

21 

.22 

KR. HARMON: That's correct, Your Honor. 

THE COlJR"l': So, it would be premature to even have post 

23 conviction relief without a judgment which would include the 

24 penalty as to two of them. 

25 

26 

27 

28 

9 
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f - --~· ... 
:sr 

I 1 I'm in no hurry to_ litigate this matter: take all the 

2 time you need. Would you like a month to respond to this? 

3 

4 

MR. HARMON: Yes, Your Honor. 

THE COURT: Okay. There will be a month to respond to this 

5 and by that ti■a maybe there will be a lawyer in place and we can 

6 appoint him to represent you on tha post conviction relief as 

7 

8 

9 

10 

11 

well. 

All right. We'll see you back here in two weeks. 

'l'HE CLERIC: August 17th. 

(Conference between Court and clerk, not recorded) 

THE COURT: Yea, let's co~tinue it tour weeks tor an answer 

12 and two weeks beyond that to a Thursday for possible decision or 

13 setting of a decision date. 

THB CLERK: Okay. The state to answer to petition by August 

JS 31st and matter continued to September 14th, at 9:00 a.m. 

16 MR, Thank you, Your Honor. 

17 THE COURT: Thank you. And the Public Def ender will be 

18 relieved as stand-by counsel. 

19 

20 A'rl'EST: 

21 

22 

23 

24 

25 

26 

27 

28 

* * * * 
I do hereby certify that I have truly and correctly 

transcribed the sound recording• of the proceedings in 

the above case. _/[) 

. ~ f/?!-&-• .ML-.,__;t "iii= 
SHIRLEE PRAWALSKY, COURT RE.PORTE 

10 
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Case 2:07-cv-00318-JCM-CWH 

OF~lGlNAL e 

DIST~ICT COURT 
CLARK COUNTY, NEVADA 

* * 

THE STATE OF NEVADA 
~;' ··• 
·...i . •••• - ..... .. 

CASE NO. Cl00991 
Plaintiff 

-~- . DEPT. NO . V 
vs. .•. DOCKET NO . "H" ',• . 

JOSEPH WELDON SMITH Transcript of 
Proceedings 

Defendant 
. . . . . . . . . . . 

BEFORE THE HONORABLE JEFFREY D. SOBEL, DIST~ICT COURT JUDGE 

APPEARANCES: 

JURY TRIAL - DAY 1 
TUESDAY, APRIL 16, 1996 

VOLUME I 

FOR THE PLAINTIF~\: . . '· -MELVYN T. HARMON, ESQ . 

FOR THE DEFENDANT: 

COURT REPORTER: 

SHIRLEE PRAWALSKY 
District Court 

, 
• ~·:;~ .,;, i_ 

Chief Deputy District Attorney 

DONALD YORK EVANS, ESQ . 
. .. PETER R. LaPORTA, ESQ. 

TRANSCRIPTION BY: 

NORTHWEST TRANSCRIPTS, INC. 
Las Vegas Division 
P.O. Box 35257 
Las Vegas, Nevada 89133-5257 
(702) 658- 9626 

Proceedings recorded by electronic sound recording, transcript 
produced by transcription service. 

- -- ---- ------- -~------,-----,-~------------------
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1 

2 

3 

4 

. -··· -
LAS VEGAS, NEVADA, TIJESPAY, APRIL 16, 1996, 10:00 A.M. 

,•.,, ,/"', : t·.,- . 

(Court is called to order) 

(Prospective jurors not present) 

THE COURT: Okay. The jury isn't yet here. We're 

5 meeting in session outside the presence of the jury. 

6 The petition for writ of habeas corpus is denied. 

7 Is there anything else to come before the court 

8 before we pick the jury? 

9 

10 

11 

12 you. 

MR. HARMON: Not by the State, Your Honor. 
. " .. ~ ·,; 

MR. EVANS•: '' NO: <-ybJr Honor. 

THE COURT: A:l·l right . Bring in the jury. Thank 

13 _ (Pa,~ii~1~ithe proceeding) 

14 (Prospective jurors present) 

15 THE COURT: Good morning, ladies and gentlemen. My 

16 name is Jeff Sobel. I'm the Judge in this department. This 

17 is the time set for a trial of Case Number 100991, State of 

18 Nevada versus Joseph Weldon Smith. 

19 Is the State ready? 

20 

21 

22 

23 

MR. HARMON: Yes, Your Honor. 

THE COURT: I :s t~e; defense ready? 

MR. EVANS/ · ·1;;i~M~:i is:d.r. 
\:' 

THE COURT: Thank you. The permanent staff of this 

24 courtroom I'd like to introduce you to. You've already met 

25 Stony. That's Stoneiwa.:Y-iliT/~'lc,son over there on the right. 

I-2 
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1 He's the bailiff in this courtroom, and he sees that people 

2 get to the right places at the right time, and either in fact 

3 

4 

5 

6 

7 

8 

·. · ,. 

· · - ·. r; ~:~r~i ;:.r t t_j !itt t· .: 
or by name he's been the chief training deputy for most of the 

~ I r ::;.•1 .•~ 

bailiffs in Clark County for a number of years, which accounts 

in part for how elderly _he is. 
·,)(,,,, .Jiilti l.11:L .. 

To my right Ms. Alona -- oh, my God, I'm blanking on 

the Candito, last name. She's the clerk. She marks all 

the exhibits and we amuse ourselves up here by passing notes 

9 throughout the day, which keeps us all awake. 

10 To my left is Shirlee Prawalsky, who is the court 

11 recorder. There's various means of taking down testimony in a 

12 trial. One of the ways is recording it, and that's what 

13 Shirlee does in case we need a transcript later. She records 

14 it and transcribes it later1; •. and that's the purpose of all 

15 

16 

17 

18 

19 

20 

21 

22 

23 

··<•.tl ;_~-~:"£, ... , ': .... l~\_·!; 

these microphones around .t ,h6 '.:"t::ourtroom; they go into her 

recorder. 

Because you -si~J.l'i fi:ped out questionnaires, this 
. "~ .dli:Ii.'i::~~t~. 

being a case where the li St'ahe•·,rl.s seeking the capital is 

seeking capital punishment, we are going to be able to save 

several of you the time of sitting through the most boring 

part of a trial or, in this case, a penalty hearing, which is 

the selection of the jury. 

The following individuals by badge number will be 

24 excused. Let me read off th~ whole list first of those who 

25 will be excused with our thanks and told to go back to the 

... , 1. " • ..,. ,;ct, -~-·~. 

l: ,fl , : : ';";;i~l- 3 

., · · ,·;'j :, •,• ·, 

i. _.. 

..:,,,:.: •. ~~~ ... .: . ., ... (· .,. . 
;l ~-tr\lt.i~ -j~, . :· 



I 
I 
I 
I 
I 

I 
i 
I 
I 
I 
I 
I 

I 
I 

Case 2:07-cv-00318-JCM-CWH Document 108-6 Filed 03/03/11 Page 5 of 50 - -
1 Jury Commissioner. I don't think she'll probably need you on 

2 a Tuesday, you'll probably be excused from duty. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Listen carefully. We only want these people to 

leave. Juror Badge Numbers 51, 61, 62, 64, 68, 72, 74, 79, 

80, 85, 89, 98, 104. Once again, 51, 61, 62, 64, 68, 72, 74, 

79, 80, BS, 89, 98, and 104. 

In addition, these people will also be excused, 62 

- - excuse me. I've alreadji'\'.re~ad 62 and 64. 80, 83, 96. 

That's 80, 83, 96. ' Ifr-'.: yo'Ut ''~~me is on either of those lists, 

thank you very much for coming down today. You are excused. 

(Pause<:in the proceeding) 
' )/.\? .·-~i-J.~~---·;.~:-=~/.;~:~j_":-_ . . 

THE COURT: Y6{i,·r.v€\ ·a:lready read a synopsis of what 

this case is about, but I 1 11:ask Mr. Harmon to introduce 

himself and add anything that he would like to to inform you 

of the nature of the case and also his list of witnesses. 

MR. HARMON: Thank you, Your Honor. 

Good morning, ladies and gentlemen. I will be the 

prosecutor in the case. My name is Mel Harmon. I'm a Deputy 

District Attorney with the Clark County District Attorney's 

Office. , ....... et.~o~·;<:·.~- ·r 
. ; ·: .i\: ;· _. :" ,, 

This is a , crd:.~ina.L~ase. As you were advised in the 

jury questionnaire you filled out, a separate jury has 

convicted the defen,dan.t.J#s'Mr .. ,.Srni th, of three counts of murder 

of the first degree ''.:'\ -tt·~t 'dl.e . function, because we will be 

conducting what in the legal vernacular we call a penalty 

. I-4 
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1 

2 

3 

4 

5 

- -
hearing in this courtrocjmtiwill be to determine the punishment 

. , .. ·-.-'. ' , . . ··, , .... ·,.' 
-· _ . .-1, • .• ,.. .. , ·:•n. 

to be imposed for two ··of those counts which involve victims 

Wendy Cox and Christy Cox. 

These offense:M •"·6~6i'rred on October the 5th, 1990 I at -,. -- ;{, --·::S~i.\ .:, 
a subdivision in Green {?a-llf~ey'known as The Fountains. The 

6 specific address was 2205 Versailles Court. 

7 The prosecution will call witnesses during its 

B portion of the evidentiary phase from the following persons, 

9 Lennard Alkirie -- the first name is L-E-N-N-A-R-D, last name 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A-L-K-I-R-I-E -- of the Las Vegas Metropolitan Police 

Department; Frank Allen, A-L".'L-E-N, residing in Orange, 

California; Theresa Brown, B~R-0-W-N, Las Vegas; Grozy Rose 

Burns, the first namerdi,~(tHj l.'RiO.,-Z-Y, Las Vegas; Flossie 
. ' ,,. . . ., -~ ', ' ,. 

Christensen - - Flos;ie~~is--'F.,:rlo-s-s-I-E - - Las Vegas; Jeffrey 

Cook, Las Vegas; Lawrence Cook, Burbank, California; Yolanda 

Cook from the stateco£½1fet~ c£drk; Melanie Cook, Las Vegas; 
- .:){t .. '.;:;,;:I .;:, 

Kingston Cox, that is K:'..f'!.N;:..G..;S-T-0-N, Anchorage, Alaska; Gene 

Edwards, Los Angeles Police Department; Giles Sheldon Green of 

19 the Coroner Medical Examiner's Office in Las Vegas; Michael 

20 Hull, H-U-L-L, Henderson Police Department; Glade Lamoreaux, 

21 that is L-A-M-0-R-E-A-U-X, of the Clark County District 

22 Attorney's Office; Eric Lau, L-A-U, Las Vegas; William Leaver, 

23 L-E-A-V-E-R, Las Vegas Metropolitan Police Department; Richard 

24 Little, L-I-T-T-L-E, Henderson Police Department; Adrian 

25 McEachin, M-c-E-A-C:.Hbi:!f~i.'sronx, New York; Barbara Pickett, 
•;, . . ,· , 

. '. '.~ ; : ~~· 
..., ,.,j --~ ~ .. . {·· ' 

I-5 
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1 Burbank, California; Dennis Sudberry, S-U-D-B-E-R-R-Y, Las 

2 Vegas, Nevada; Mike Tuttle, T-U-T-T-L-E, of the San Bernardino 

3 County Sheriff's Office, State of California; James White, 

4 Henderson Police Department; and John Williams, also of the 

5 Henderson Police Depar;ment::; ; Thank you. 
, ; .J.h jfi;_~;l'<F,; , ~"3~\;.; 

6 THE COURT: iphank_ -y9u. 
•• _,;. · • • ·: -l_ ./"' 

7 Will the defense introduce themselves. 

8 MR. EVANS: , Thg.11,J.c you, Your Honor. 
fa,:> ri' ;~.:~~Jlf:··.~~-{_;_.:·c:t-· 1- , 

9 Good morni.ng / •.Ladj,es and gentlemen. My name is Don 
. · •• ;, .).~.---r., ;;,. : .,. , •'. 

10 Evans, and I'm representing Mr. Joseph Weldon Smith. This is 

11 Mr. Smith. I am in private practice, and I've been appointed 

12 to represent Mr. Smith; and I'll be assisted by Mr. Peter 

13 LaPorta, the Chief Deputy of the Las Vegas office of the State 

14 of Nevada Public Defenders Office. 

15 MR. LAPORTA: Good morning. 

16 MR. EVANS: We intend to introduce evidence in 

17 mitigation of Mr. Smith'.s peµ.alty, and we will be asking you 
•· •. .,,f_~-.; :t-~~,.r:r; .. ·w;:~~: ~~.i:.i 

18 to spare his life in thtl.s·,·,~a~~. Thank you. 

19 THE COURT: Thank you. 

20 MR. EVANS: Oh.~ ~· - We will also call Jimmie Smith, Mr. 
·.•;: 'if·i-_(J::_.:_:- S"i'< 

21 Smith's mother; Terrell-)L~9neticl Smith, Mr. Smith's brother; 

22 Barbara Krause; and Pat Vatthauer. 

23 THE COURT: Thank you. 

24 Folks, the attorneys and I are not interested in 

25 prying into your private life. The questions on the 

I-6 
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1 questionnaire that dealt·e'.itehsively with your background were 

2 asked as they could have been asked in court, but we --

3 instead, we tried £0 :·~a.-zy~·i:tfn\'e and do it in writing to try to 
l .. I[.;aj~~\ iA , ' 

4 get seated on the panel that actually determines the penalty 

5 in this case twelve people who are intelligent and open 

6 minded. 

7 The questioning process will continue this morning. 

8 Hopefully, we'll be through with it before lunch; perhaps not, 

9 maybe it'll be sometime this afternoon. But the process is 

10 known as voir dire, and it's conducted under oath, and Ms. 

11 Candito will administer that oath to you now. 
} \·. '. 

12 ( Prespeet,]i::ve-: jurors sworn) 
"I,, ' • •. ' ~--- . . 

13 THE COURT: ·Most: :people really don't want to sit on 

14 a jury, and for those of you -- we live in a gambling town, 

15 the odds are for thoi3e ·,~ i,~':.:i~.~- who don't want to be here it's 
•" :I, •.,','+':'i, ·, .• :( . 

16 about three quarters of ybu are going to be excused by the 

17 time this process is through. We're going to need twelve, 

18 plus two alternates, to hear this matter. 

19 Don't worry, when I'm asking you questions or 

20 counsel are asking questions, whether a completely truthful 

21 answer might seem to be embarrassing. If you were to conceal 

22 something and that were going to become -- and that came to 

23 light later, even years down the road, it could contaminate 

24 the verdict . So bef·Miip:erieMe:as you can. 
l:: . > :<, 

25 I'm going• t~u1onduct a general voir dire of all of 

I-7 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

you seated in the audience, and these questions very few 

people are going to answer yea to. Only if you have a yes or 

affirmative to these questions, raise your hand, wait 'til I 

call on you, and then give.'me your badge number and your name 

so I can find you ofr~i¥~f.\~i1e9" and I' 11 come back to you. 
. , . -.-- ·:/,;, 

But, as l said, most o~'-1:tNise 'questions you' 11 have a no 

answer, and just don't raise your hand, and we'll go on to the 

next question. 

Are any of you acquainted with the defendant or 

either of his attorneys? 

No affirmative response. 

Is there any of you acquainted with Mr. Harmon? 

No - - first row, what's your badge number and name, 

14 sir? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

from? 

PROSPECTIVE JUROR DOCKERY: 49. Jan Dockery. 

THE COURT: Anybody else? 

Mr. Dockeit9f!Hifflil?~~:).i6 you think you know Mr. Harmon 

PROSPECTIVE JUROR DOCKERY: He was the prosecutor of 

a friend of mine - :.. i:.,the:it~J:,~at.ionnaire asked for close friend 
.. : ' .. - . ~ =._ :-: / ~ ;; ; ~ : · . :' .. ,:, 

-- an acquaintance of mine possibly twenty years ago in a 

murder case. 

THE COURT: A long time ago. Is there anything 

24 about that that would cause you to be unfair to either side? 

25 PROSPECTIVE JUROR DOCKERY: Not at all. 

I-8 
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1 

2 

THE COURT: Okay. Thank you . 

Are any of you acquainted with any of the witnesses 

3 whose names were read to you by Mr. Harmon? 

4 The very last row. Yes, sir. 

5 PROSPECTIVE JUROR BECCUE: Mr. Leaver, William 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Leaver. 

Leaver. 

name. 

THE COURT: What's your badge number, sir? 

PROSPECTIVE J.UROR BECCUE: 95, 

THE COURT;,.,,-J1b9vi~~,;,.y(:>U think you know? 
•• •• • • ~ , .... _I . ~A. · \ , :. , ·, ;', 

PROSPECTIVE ··ctUROR B'E:CCUE: I know Mr. Leaver, Bill 
~---- · / c. i, ,. ;· 

THE COURT:, , qh 

What's your name?' 

I thought that was your 

PROSPECTIVE JUROR BECCUE: Kent Beccue. 

THE COURT: And where do you know Mr. Leaver from? 

PROSPECTIVE JUROR BECCUE: He lives up the street a 

few houses. 

THE COURT: You talk - -

PROSPECTIVE JUROR BECCUE: I met him and his wife 

one day walking around, the .block, and we just got to talking. 

That's how I know h.i\Jl.,,~1~}J,!fl,t·:~1Q-p~ he worked 

THE COURT~ . ·~~~; ,~s;~ he, a handwriting expert? 
1,. \ _,, , ... ~ .. . "·: . 

MR. HARMON: Yea. 

PROSPECTlVE ®RORC:E.ECCUE: Pardon me? •,. ,, . ,,·. 'fJ'·., -~-;, :·::•:·' 
.. .. 

THE COURT: He 1 ·s a handwriting expert. Did you talk 

I-9 
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1 cases with him when you seen him? 

2 PROSPECTIVE JUROR BECCUE: No. No. 

3 THE COURT: Anything about this acquaintanceship 
· _.;! .. ,_,:i.~, ~--,:I~)-}~j l~-' i(~Jt~).t" 

4 that you think would ' iri:rluerice you for or against any of the 

5 

6 

7 

8 

parties here today? 

PROSPECTIVE JUROR BECCUE: No. 
'1;1i r·: <~~J~;!(_~ft~-:: r~-

THE COURT: ... Okay ; . Thank you very much. 

All of you filled out questionnaires. Is there 

9 anyone who didn't tell the truth on those queationnaires? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

No affirmative responses. 

We've had trials in here involving murder where the 

trial, including a penalty hearing, has gone as much as five 

or six weeks. Jury duty is a civic responsibility, and it's 

not one that is always pleasant, either by virtue of the 

content of what you 1 re ' listening to or the sacrifices that you 

"""' ..... = • 
~4 ~ ~"':'"'.'· . . 

business and sit here. · 

People, some of .. them, in these longer jury trials 
t VJ? tJLJl\.(-!.f,,;) ]'\ 

lose thousands of dollab:-ay./ ,th'ey disrupt their plans. If it's 

around Christmas, some people have to change or modify or 

cancel, even, their plans relative to Christmas or 

Thanksgiving or whatever. What I'm saying is that jury duty 

is a burden. And I'm saying this by way of preface to a 

24 question having to do with the burden that would be on you if 

25 you had to sit in this case. 

I-10 
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