
Crrgnncpvu owuv eqorngvg vjku fqemgvkpi uvcvgogpv kp eqornkcpeg ykvj PTCR 25)c*/ Vjg
rwtrqug qh vjg fqemgvkpi uvcvgogpv ku vq cuukuv vjg Uwrtgog Eqwtv kp uetggpkpi lwtkufkevkqp-
kfgpvkh{kpi kuuwgu qp crrgcn- cuuguukpi rtguworvkxg cuukipogpv vq vjg Eqwtv qh Crrgcnu wpfgt
PTCR 28- uejgfwnkpi ecugu hqt qtcn ctiwogpv cpf ugvvngogpv eqphgtgpegu- encuukh{kpi ecugu hqt
gzrgfkvgf vtgcvogpv cpf cuukipogpv vq vjg Eqwtv qh Crrgcnu- cpf eqorknkpi uvcvkuvkecn
kphqtocvkqp/

YCTPKPI

Vjku uvcvgogpv owuv dg eqorngvgf hwnn{- ceewtcvgn{ cpf qp vkog/ PTCR 25)e*/ Vjg Uwrtgog
Eqwtv oc{ korqug ucpevkqpu qp eqwpugn qt crrgnncpv kh kv crrgctu vjcv vjg kphqtocvkqp rtqxkfgf
ku kpeqorngvg qt kpceewtcvg/ Kf/ Hcknwtg vq hknn qwv vjg uvcvgogpv eqorngvgn{ qt vq hkng kv kp c
vkogn{ ocppgt eqpuvkvwvgu itqwpfu hqt vjg korqukvkqp qh ucpevkqpu- kpenwfkpi c hkpg cpf0qt
fkuokuucn qh vjg crrgcn/

C eqorngvg nkuv qh vjg fqewogpvu vjcv owuv dg cvvcejgf crrgctu cu Swguvkqp 38 qp vjku fqemgvkpi
uvcvgogpv/ Hcknwtg vq cvvcej cnn tgswktgf fqewogpvu yknn tguwnv kp vjg fgnc{ qh {qwt crrgcn cpf
oc{ tguwnv kp vjg korqukvkqp qh ucpevkqpu/

Vjku eqwtv jcu pqvgf vjcv yjgp cvvqtpg{u fq pqv vcmg ugtkqwun{ vjgkt qdnkicvkqpu wpfgt PTCR 25
vq eqorngvg vjg fqemgvkpi uvcvgogpv rtqrgtn{ cpf eqpuekgpvkqwun{- vjg{ ycuvg vjg xcnwcdng
lwfkekcn tguqwtegu qh vjku eqwtv- ocmkpi vjg korqukvkqp qh ucpevkqpu crrtqrtkcvg/ Ugg MFK U{nxcp
Rqqnu x/ Yqtmocp- 218 Pgx/ 451- 455- 921 R/3f 2328- 2331 )2;;2*/ Rngcug wug vcd fkxkfgtu vq
ugrctcvg cp{ cvvcejgf fqewogpvu/

KPFKECVG HWNN ECRVKQP<

FQEMGVKPI UVCVGOGPV
EKXKN CRRGCNU

IGPGTCN KPHQTOCVKQP

Pq/

Tgxkugf Fgegodgt 3126

KP VJG UWRTGOG EQWTV QH VJG UVCVG QH PGXCFC

LROQTICP EJCUG DCPM- P/C/-
Crrgnncpv-

xu/

UHT KPXGUVOGPVU RQQN 2- NNE- c Pgxcfc
nkokvgf nkcdknkv{ eqorcp{-
Tgurqpfgpv/

88121 Electronically Filed
Oct 12 2018 08:17 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 77010   Document 2018-40042



2/ Lwfkekcn Fkuvtkev Fgrctvogpv

Eqwpv{ Lwfig

Fkuvtkev Ev/ Ecug Pq/

3/ Cvvqtpg{ hknkpi vjku fqemgvkpi uvcvgogpv<

Cvvqtpg{ Vgngrjqpg

Hkto

Cfftguu

Enkgpv)u*

Kh vjku ku c lqkpv uvcvgogpv d{ ownvkrng crrgnncpvu- cff vjg pcogu cpf cfftguugu qh qvjgt eqwpugn cpf
vjg pcogu qh vjgkt enkgpvu qp cp cffkvkqpcn ujggv ceeqorcpkgf d{ c egtvkhkecvkqp vjcv vjg{ eqpewt kp vjg
hknkpi qh vjku uvcvgogpv/

4/ Cvvqtpg{)u* tgrtgugpvkpi tgurqpfgpvu)u*<

Enkgpv)u*

Cfftguu

Hkto

VgngrjqpgCvvqtpg{

Enkgpv)u*

Cfftguu

Hkto

VgngrjqpgCvvqtpg{

)Nkuv cffkvkqpcn eqwpugn qp ugrctcvg ujggv kh pgeguuct{*

Gkijvj 35

Enctm Lko Etqemgvv

C.24.7;3415.E

Jqnn{ Cpp Rtkguv )813* 582.8111

Dcnnctf Urcjt NNR

2;91 Hguvkxcn Rnc|c Ft/- Uwkvg ;11
Ncu Xgicu- Pgxcfc 9;246

Crrgnncpv LROqticp Ejcug Dcpm- P/C/

Tgurqpfgpv UHT Kpxguvogpvu Rqqn 2- NNE

8736 Fgcp Octvkp Ftkxg- Uwkvg 211
Ncu Xgicu- Pgxcfc 9;24;

Mko Ikndgtv Gdtqp

)813* 596.4411Fkcpc U/ Gdtqp



5/ Pcvwtg qh fkurqukvkqp dgnqy )ejgem cnn vjcv crrn{*<

Lwfiogpv chvgt dgpej vtkcn

Qvjgt fkurqukvkqp )urgekh{*<

OqfkhkecvkqpQtkikpcn

Fkxqteg Fgetgg<

Tgxkgy qh cigpe{ fgvgtokpcvkqp

Itcpv0Fgpkcn qh fgenctcvqt{ tgnkgh

Itcpv0Fgpkcn qh kplwpevkqp

Itcpv0Fgpkcn qh PTER 71)d* tgnkgh

Fghcwnv lwfiogpv

Uwooct{ lwfiogpv

Lwfiogpv chvgt lwt{ xgtfkev

Qvjgt )urgekh{*<

Hcknwtg vq rtqugewvg

Hcknwtg vq uvcvg c encko

Ncem qh lwtkufkevkqp

Fkuokuucn<

6/ Fqgu vjku crrgcn tckug kuuwgu eqpegtpkpi cp{ qh vjg hqnnqykpiA

Ejknf Ewuvqf{

Xgpwg

Vgtokpcvkqp qh rctgpvcn tkijvu

7/ Rgpfkpi cpf rtkqt rtqeggfkpiu kp vjku eqwtv/ Nkuv vjg ecug pcog cpf fqemgv pwodgt
qh cnn crrgcnu qt qtkikpcn rtqeggfkpiu rtgugpvn{ qt rtgxkqwun{ rgpfkpi dghqtg vjku eqwtv yjkej
ctg tgncvgf vq vjku crrgcn<

8/ Rgpfkpi cpf rtkqt rtqeggfkpiu kp qvjgt eqwtvu/ Nkuv vjg ecug pcog- pwodgt cpf
eqwtv qh cnn rgpfkpi cpf rtkqt rtqeggfkpiu kp qvjgt eqwtvu yjkej ctg tgncvgf vq vjku crrgcn
)g/i/- dcpmtwrve{- eqpuqnkfcvgf qt dkhwtecvgf rtqeggfkpiu* cpf vjgkt fcvgu qh fkurqukvkqp<

LROqticp Ejcug Dcpm- P/C/- Crrgnncpv x/ UHT Kpxguvogpvu Rqqn 2- NNE- Tgurqpfgpv-
Uwrtgog Eqwtv Ecug Pq/ 82448

Pqpg/



9/ Pcvwtg qh vjg cevkqp/ Dtkghn{ fguetkdg vjg pcvwtg qh vjg cevkqp cpf vjg tguwnv dgnqy<

;/ Kuuwgu qp crrgcn/ Uvcvg eqpekugn{ vjg rtkpekrcn kuuwg)u* kp vjku crrgcn )cvvcej ugrctcvg
ujggvu cu pgeguuct{*<

21/ Rgpfkpi rtqeggfkpiu kp vjku eqwtv tckukpi vjg ucog qt ukoknct kuuwgu/ Kh {qw ctg
cyctg qh cp{ rtqeggfkpiu rtgugpvn{ rgpfkpi dghqtg vjku eqwtv yjkej tckugu vjg ucog qt
ukoknct kuuwgu tckugf kp vjku crrgcn- nkuv vjg ecug pcog cpf fqemgv pwodgtu cpf kfgpvkh{ vjg
ucog qt ukoknct kuuwg tckugf<

Vjku ku c swkgv vkvng cevkqp ctkukpi htqo c hqtgenquwtg ucng wpfgt PTU Ejcrvgt 227/ Vjg
uwdlgev rtqrgtv{ ku nqecvgf cv 4374 Oqtpkpi Urtkpiu Ftkxg- Jgpfgtuqp- Pgxcfc- 9;185 )vjg
�Rtqrgtv{�*/ UHT ycu rwtrqtvgfn{ vjg jkijguv dkffgt cv vjg hqtgenquwtg ucng/ Cv vjg vkog qh
vjg ucng- Ejcug ycu ugtxkekpi vjg nqcp cuuqekcvgf ykvj vjg Rtqrgtv{ qp dgjcnh qh vjg Hgfgtcn
Jqog Nqcp Oqtvicig Eqtrqtcvkqp- vjg qypgt qh vjg nqcp cpf fggf qh vtwuv/ Tqdgtv O/
Jcymkpu cpf Ejtkuvkpg X/ Jcymkpu ygtg vjg tgeqtf qypgtu qh vjg Rtqrgtv{ cv vjg vkog qh
vjg ucng/ Ejcug cpf UHT dtqwijv enckou hqt fgenctcvqt{ tgnkgh cpf swkgv vkvng/ UHT oqxgf
hqt uwooct{ lwfiogpv cickpuv Ejcug cpf vjg Eqwtv itcpvgf UHT(u oqvkqp/ Ejcug hkngf kvu
hktuv Pqvkeg qh Crrgcn qp 3127/ C Uvkrwncvkqp vq Tgocpf vjg crrgcn ycu hkngf d{ Ejcug cpf
UHT/ Cu c tguwnv qh vjg uvkrwncvkqp- qp Crtkn 24- 3129- UHT cpf Ejcug tghkngf uwooct{
lwfiogpv oqvkqpu/ Vjg Eqwtv itcpvgf UHT(u oqvkqp/

Fkf vjg fkuvtkev eqwtv gtt d{ jqnfkpi- cv vjg uwooct{ lwfiogpv uvcig- vjcv vjg JQC
hqtgenquwtg ucng gzvkpiwkujgf vjg fggf qh vtwuv qypgf d{ vjg Hgfgtcn Jqog Nqcp Oqtvicig
Eqtrqtcvkqp )�Htgffkg Oce�* cpf ugtxkegf d{ EjcugA

Vjg hqnnqykpi ecugu tckug cp kuuwg ukoknct vq vjg kuuwg kfgpvkhkgf kp Swguvkqp Pq/ ;<
� Ekvkoqtvicig- Kpe/ x/ UHT Kpxu/ Rqqn 2- NNE- Pq/ 81348
� LROqticp Ejcug Dcpm- P/C/ x/ UHT Kpxu/ Rqqn 2- NNE- Pq/ 81534
� LROqticp Ejcug Dcpm- Pcv�n Cuu�p x/ UHT Kpxu/ Rqqn 2- NNE- Pq/ 87;63
� Hgttgnn Uvtggv Vtwuv x/ Oclgf Ocuuku- 87462
� Yjkvg Ncpvgtp- NNE x/ RJJ Oqtvicig Eqtrqtcvkqp- 873;;
� Ucvkeq{ Dc{ NNE x/ LROqticp Ejcug Dcpm- P/C/- 84763



22/ Eqpuvkvwvkqpcn kuuwgu/ Kh vjku crrgcn ejcnngpigu vjg eqpuvkvwvkqpcnkv{ qh c uvcvwvg- cpf
vjg uvcvg- cp{ uvcvg cigpe{- qt cp{ qhhkegt qt gornq{gg vjgtgqh ku pqv c rctv{ vq vjku crrgcn-
jcxg {qw pqvkhkgf vjg engtm qh vjku eqwtv cpf vjg cvvqtpg{ igpgtcn kp ceeqtfcpeg ykvj PTCR 55
cpf PTU 41/241A

P0C

Pq

[gu

Kh pqv- gzrnckp<

23/ Qvjgt kuuwgu/ Fqgu vjku crrgcn kpxqnxg cp{ qh vjg hqnnqykpi kuuwguA

Tgxgtucn qh ygnn.ugvvngf Pgxcfc rtgegfgpv )kfgpvkh{ vjg ecug)u**

Cp kuuwg ctkukpi wpfgt vjg Wpkvgf Uvcvgu cpf0qt Pgxcfc Eqpuvkvwvkqpu

C uwduvcpvkcn kuuwg qh hktuv kortguukqp

Cp kuuwg qh rwdnke rqnke{

Cp kuuwg yjgtg gp dcpe eqpukfgtcvkqp ku pgeguuct{ vq ockpvckp wpkhqtokv{ qh vjku
eqwtv(u fgekukqpu

C dcnnqv swguvkqp

Kh uq- gzrnckp< Kuuwgu kfgpvkhkgf kp Ejcug(u tgurqpug vq Swguvkqp ; tckug swguvkqpu wpfgt
vjg Wpkvgf Uvcvgu cpf Pgxcfc Eqpuvkvwvkqpu/



26/ Lwfkekcn Fkuswcnkhkecvkqp/ Fq {qw kpvgpf vq hkng c oqvkqp vq fkuswcnkh{ qt jcxg c
lwuvkeg tgewug jko0jgtugnh htqo rctvkekrcvkqp kp vjku crrgcnA Kh uq- yjkej LwuvkegA

Ycu kv c dgpej qt lwt{ vtkcnA

25/ Vtkcn/ Kh vjku cevkqp rtqeggfgf vq vtkcn- jqy ocp{ fc{u fkf vjg vtkcn ncuvA

24/ Cuukipogpv vq vjg Eqwtv qh Crrgcnu qt tgvgpvkqp kp vjg Uwrtgog Eqwtv/ Dtkghn{
ugv hqtvj yjgvjgt vjg ocvvgt ku rtguworvkxgn{ tgvckpgf d{ vjg Uwrtgog Eqwtv qt cuukipgf vq
vjg Eqwtv qh Crrgcnu wpfgt PTCR 28- cpf ekvg vjg uwdrctcitcrj)u* qh vjg Twng wpfgt yjkej
vjg ocvvgt hcnnu/ Kh crrgnncpv dgnkgxgu vjcv vjg Uwrtgog Eqwtv ujqwnf tgvckp vjg ecug fgurkvg
kvu rtguworvkxg cuukipogpv vq vjg Eqwtv qh Crrgcnu- kfgpvkh{ vjg urgekhke kuuwg)u* qt ektewo.
uvcpeg)u* vjcv ycttcpv tgvckpkpi vjg ecug- cpf kpenwfg cp gzrncpcvkqp qh vjgkt korqtvcpeg qt
ukipkhkecpeg<

P0C



VKOGNKPGUU QH PQVKEG QH CRRGCN

27/ Fcvg qh gpvt{ qh ytkvvgp lwfiogpv qt qtfgt crrgcngf htqo

Kh pq ytkvvgp lwfiogpv qt qtfgt ycu hkngf kp vjg fkuvtkev eqwtv- gzrnckp vjg dcuku hqt
uggmkpi crrgnncvg tgxkgy<

28/ Fcvg ytkvvgp pqvkeg qh gpvt{ qh lwfiogpv qt qtfgt ycu ugtxgf

Ycu ugtxkeg d{<

Fgnkxgt{

Ockn0gngevtqpke0hcz

29/ Kh vjg vkog hqt hknkpi vjg pqvkeg qh crrgcn ycu vqnngf d{ c rquv.lwfiogpv oqvkqp
)PTER 61)d*- 63)d*- qt 6;*

)c* Urgekh{ vjg v{rg qh oqvkqp- vjg fcvg cpf ogvjqf qh ugtxkeg qh vjg oqvkqp- cpf
vjg fcvg qh hknkpi/

PTER 61)d*

PTER 63)d*

PTER 6;

Fcvg qh hknkpi

Fcvg qh hknkpi

Fcvg qh hknkpi

PQVG< Oqvkqpu ocfg rwtuwcpv vq PTER 71 qt oqvkqpu hqt tgjgctkpi qt tgeqpukfgtcvkqp oc{ vqnn vjg
vkog hqt hknkpi c pqvkeg qh crrgcn/ Ugg CC Rtkoq Dwknfgtu x/ Ycujkpivqp- 237 Pgx/ aaaa- 356
R/4f 22;1 )3121*/

)d* Fcvg qh gpvt{ qh ytkvvgp qtfgt tguqnxkpi vqnnkpi oqvkqp

)e* Fcvg ytkvvgp pqvkeg qh gpvt{ qh qtfgt tguqnxkpi vqnnkpi oqvkqp ycu ugtxgf

Ycu ugtxkeg d{<

Fgnkxgt{

Ockn

Cwi 26- 3129

Cwi 27- 3129



2;/ Fcvg pqvkeg qh crrgcn hkngf

Kh oqtg vjcp qpg rctv{ jcu crrgcngf htqo vjg lwfiogpv qt qtfgt- nkuv vjg fcvg gcej
pqvkeg qh crrgcn ycu hkngf cpf kfgpvkh{ d{ pcog vjg rctv{ hknkpi vjg pqvkeg qh crrgcn<

31/ Urgekh{ uvcvwvg qt twng iqxgtpkpi vjg vkog nkokv hqt hknkpi vjg pqvkeg qh crrgcn-
g/i/- PTCR 5)c* qt qvjgt

UWDUVCPVKXG CRRGCNCDKNKV[

32/ Urgekh{ vjg uvcvwvg qt qvjgt cwvjqtkv{ itcpvkpi vjku eqwtv lwtkufkevkqp vq tgxkgy
vjg lwfiogpv qt qtfgt crrgcngf htqo<

)c*

PTCR 4C)d*)2*

PTCR 4C)d*)3*

PTCR 4C)d*)4*

Qvjgt )urgekh{*

PTU 49/316

PTU 344D/261

PTU 814/487

)d* Gzrnckp jqy gcej cwvjqtkv{ rtqxkfgu c dcuku hqt crrgcn htqo vjg lwfiogpv qt qtfgt<

Ugr 28- 3129

PTCR 5)c*)2*

Vjg Jcymkpugu ygtg fkuokuugf htqo vjg ecug kp c uvkrwncvkqp cpf qtfgt hkngf Crtkn 34- 3125/
Vjgtghqtg- vjg fkuvtkev eqwtv(u Cwiwuv 26- 3129 qtfgt gpvgtkpi uwooct{ lwfiogpv kp hcxqt qh
UHT cpf cickpuv Ejcug ku cp crrgcncdng hkpcn lwfiogpv/



33/ Nkuv cnn rctvkgu kpxqnxgf kp vjg cevkqp qt eqpuqnkfcvgf cevkqpu kp vjg fkuvtkev eqwtv<
)c* Rctvkgu<

)d* Kh cnn rctvkgu kp vjg fkuvtkev eqwtv ctg pqv rctvkgu vq vjku crrgcn- gzrnckp kp fgvckn yj{
vjqug rctvkgu ctg pqv kpxqnxgf kp vjku crrgcn- g/i/- hqtocnn{ fkuokuugf- pqv ugtxgf- qt
qvjgt<

34/ Ikxg c dtkgh fguetkrvkqp )4 vq 6 yqtfu* qh gcej rctv{(u ugrctcvg enckou-
eqwpvgtenckou- etquu.enckou- qt vjktf.rctv{ enckou cpf vjg fcvg qh hqtocn
fkurqukvkqp qh gcej encko/

35/ Fkf vjg lwfiogpv qt qtfgt crrgcngf htqo cflwfkecvg CNN vjg enckou cnngigf
dgnqy cpf vjg tkijvu cpf nkcdknkvkgu qh CNN vjg rctvkgu vq vjg cevkqp qt eqpuqnkfcvgf
cevkqpu dgnqyA

[gu

Pq

36/ Kh {qw cpuygtgf #Pq# vq swguvkqp 35- eqorngvg vjg hqnnqykpi<

)c* Urgekh{ vjg enckou tgockpkpi rgpfkpi dgnqy<

LROqticp Ejcug Dcpm- P/C/ . Rnckpvkhh0Eqwpvgt.Fghgpfcpv
UHT Kpxguvogpvu Rqqn 2- NNE . Fghgpfcpv0Eqwpvgt.Enckockpv
Tqdgtv Jcymkpu . Eqwpvgt.Fghgpfcpv
Ejtkuvkpg Jcymkpu . Eqwpvgt.Fghgpfcpv

Tqdgtv cpf Ejtkuvkpg Jcymkpu ygtg fkuokuugf kp c uvkrwncvkqp cpf qtfgt hkngf
Crtkn 34- 3125/

Ejcug(u qrgtcvkxg eqornckpv hkngf Octej ;- 3127 kpenwfgu enckou cickpuv UHT hqt
fgenctcvqt{ tgnkgh- swkgv vkvng- cpf wplwuv gptkejogpv/ Vjgug enckou ygtg tguqnxgf d{
vjg Cwiwuv 34- 3127 uwooct{ lwfiogpv qtfgt/ UHT(u qrgtcvkxg eqwpvgtencko hkngf
Octej 31- 3125 kpenwfgu enckou hqt #fgenctcvqt{ tgnkgh0swkgv vkvng# cpf #rtgnkokpct{ cpf
rgtocpgpv kplwpevkqp# cickpuv Ejcug cpf vjg Jcymkpugu/ UHT(u enckou cickpuv vjg
Jcymkpugu ygtg tguqnxgf d{ vjg Crtkn 34- 3125 uvkrwncvkqp cpf qtfgt/ UHT(u enckou
cickpuv Ejcug ygtg tguqnxgf d{ vjg Cwiwuv 26- 3129 uwooct{ lwfiogpv qtfgt/



)d* Urgekh{ vjg rctvkgu tgockpkpi dgnqy<

)e* Fkf vjg fkuvtkev eqwtv egtvkh{ vjg lwfiogpv qt qtfgt crrgcngf htqo cu c hkpcn lwfiogpv
rwtuwcpv vq PTER 65)d*A

[gu

Pq

)f* Fkf vjg fkuvtkev eqwtv ocmg cp gzrtguu fgvgtokpcvkqp- rwtuwcpv vq PTER 65)d*- vjcv
vjgtg ku pq lwuv tgcuqp hqt fgnc{ cpf cp gzrtguu fktgevkqp hqt vjg gpvt{ qh lwfiogpvA

Pq

[gu

37/ Kh {qw cpuygtgf #Pq# vq cp{ rctv qh swguvkqp 36- gzrnckp vjg dcuku hqt uggmkpi
crrgnncvg tgxkgy )g/i/- qtfgt ku kpfgrgpfgpvn{ crrgcncdng wpfgt PTCR 4C)d**<

38/ Cvvcej hkng.uvcorgf eqrkgu qh vjg hqnnqykpi fqewogpvu<
� Vjg ncvguv.hkngf eqornckpv- eqwpvgtenckou- etquu.enckou- cpf vjktf.rctv{ enckou
� Cp{ vqnnkpi oqvkqp)u* cpf qtfgt)u* tguqnxkpi vqnnkpi oqvkqp)u*
� Qtfgtu qh PTER 52)c* fkuokuucnu hqtocnn{ tguqnxkpi gcej encko- eqwpvgtenckou- etquu.

enckou cpf0qt vjktf.rctv{ enckou cuugtvgf kp vjg cevkqp qt eqpuqnkfcvgf cevkqp dgnqy-
gxgp kh pqv cv kuuwg qp crrgcn

� Cp{ qvjgt qtfgt ejcnngpigf qp crrgcn
� Pqvkegu qh gpvt{ hqt gcej cvvcejgf qtfgt



XGTKHKECVKQP

K fgenctg wpfgt rgpcnv{ qh rgtlwt{ vjcv K jcxg tgcf vjku fqemgvkpi uvcvgogpv- vjcv
vjg kphqtocvkqp rtqxkfgf kp vjku fqemgvkpi uvcvgogpv ku vtwg cpf eqorngvg vq vjg
dguv qh o{ mpqyngfig- kphqtocvkqp cpf dgnkgh- cpf vjcv K jcxg cvvcejgf cnn tgswktgf
fqewogpvu vq vjku fqemgvkpi uvcvgogpv/

Pcog qh crrgnncpv

Uvcvg cpf eqwpv{ yjgtg ukipgf

Pcog qh eqwpugn qh tgeqtf

Ukipcvwtg qh eqwpugn qh tgeqtfFcvg

EGTVKHKECVG QH UGTXKEG

K egtvkh{ vjcv qp vjg fc{ qh - - K ugtxgf c eqr{ qh vjku

eqorngvgf fqemgvkpi uvcvgogpv wrqp cnn eqwpugn qh tgeqtf<

D{ ocknkpi kv d{ hktuv encuu ockn ykvj uwhhkekgpv rquvcig rtgrckf vq vjg hqnnqykpi
cfftguu)gu*< )PQVG< Kh cnn pcogu cpf cfftguugu ecppqv hkv dgnqy- rngcug nkuv pcogu
dgnqy cpf cvvcej c ugrctcvg ujggv ykvj vjg cfftguugu/*

D{ rgtuqpcnn{ ugtxkpi kv wrqp jko0jgt= qt

-fc{ qhFcvgf vjku

Ukipcvwtg

LROqticp Ejcug Dcpm- PC

Enctm Eqwpv{- Pgxcfc

Jqnn{ Cpp Rtkguv

0u0 Jqnn{ Cpp RtkguvQev 22- 3129

22vj Qevqdgt 3129

Fkcpc U/ Gdtqp
Lceswgnkpg C/ Ikndgtv
Mctgp N/ Jcpmu
Mko Ikndgtv Gdtqp
8736 Fgcp Octvkp Ftkxg- Uwkvg 221
Ncu Xgicu- Pgxcfc 9;24;
Cvvqtpg{u hqt UHT Kpxguvogpvu Rqqn 2- NNE

3129Qevqdgt22vj

0u0 E/ Ygnnu
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 DISTRICT COURT 

z 

; 14 	vs.  ) 
5. ) 
§ 15 SFR INVESTMENTS POOL 1, LLC, a ) 
t'.. Nevada limited liability company ) 

16 a 	 ) 
,- 0 	 Defendants. 	 ) Z 	17 	  ) 

F.'.' 	SFR INVESTMENTS POOL 1, LLC a 	) 
18 Nevada limited liability company, 	) 

) 
19 	Counter-Claimant, 	 ) 

) 
20 	vs. 	 ) 

) 
21 JPMORGAN CHASE BANK NATIONAL ) 

ASSOCIATION, a national association; ) 
22 ROBERT M. HAWKINS, an individual; ) 

CHRISTINE V. HAWKINS, an individual; ) 
23 DOES 1-10 and ROE BUSINESS 	) 

ENTITIES 1 through 10, inclusive, 	) 
24 	 ) 

Counter-Defendant/Cross- 	) 
25 	Defendants. 	 ) 

) 
26 	 ) 

) 
27 	 ) 
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1 
	

AMENDED COMPLAINT 

Plaintiff JPMorgan Chase Bank, N.A. ("Chase"), by and through its counsel of 

3 record, hereby complain against Defendant SFR Investments Pool 1, LLC ("SFR") in 

4 this Amended Complaint as follows: 

5 
	 I. 

6 
	

PARTIES, JURISDICTION AND VENUE  

7 
	

1. 	Chase is a national banking association headquartered in Ohio and 

8 doing business in Clark County. 

9 
	

2. 	Upon information and belief, SFR is a Nevada limited liability company 

10 whose principal place of business in Nevada. 

11 	3. 	The real property that is the subject matter of this action is situated in 

12 Clark County, Nevada. 

13 	4. 	This Court has personal jurisdiction over SFR because SFR is a Nevada 

P. 14 limited liability company and because this lawsuit arises out of and is connected with 

I 15 SFR's purposeful purchase of an interest in real property situated in Clark County, 

16 Nevada. 

- 17 	5. 	Venue is proper with this district pursuant to NRS 13.010 because the 

18 property at issue in this action is located in Clark County. 

19 	6. 	Venue is also proper in this district pursuant to NRS 13.040 because 

20 SFR resides in this district. 

21 

22 

23 

24 

25 

26 

27 

28 

GENERAL ALLEGATIONS  

The Property and the Deed of Trust 

7. 	This action related to the parties' rights in that certain real property 

commonly described as 3263 Morning Springs Dr., Henderson, Nevada, 89074; APN 

177-24-514-043 (the "Property"). The Property is legally described as: 
Lot Fifty (50) in Block Ten (10) of SEASONS AT PEBBLE 
CANYON, as shown by map thereof on file in Book 53 of 
Plats, Page 45, in the Office of the County Recorded of 
Clark County, Nevada. 

2 
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1 	11. On or about June 12, 2006, upon information and belief, the Property 

2 was conveyed from Nathan Van Noy to Robert and Christine Hawkins (the 

3 "Borrowers"). 

4 	12. On or about June 12, 2006, a Deed of Trust (the "Deed of Trust") 

5 securing a loan in the amount of $240,000 (the "Hawkins Loan") was recorded as 

6 Book and Instrument Number 20060612-0003526 in the Official Records of the Clark 

7 County Recorder, showing: the Borrowers as borrowers; GreenPoint Mortgage 

8 Funding, Inc. as lender; Mortgage Electronic Registration Systems, Inc. ("MERS") as 

9 the beneficiary as nominee for Lender and Lender's successor and assigns; and Mann 

10 Conveyancing Corp. as trustee. 

	

11 	13. On or about June 20, 2006, Federal Home Loan Mortgage Corporation 

12 ("Freddie Mac") purchased the Hawkins Loan, and thereby acquired ownership of 

13 both the note and Deed of Trust. Chase became Freddie Mac's servicer for the 

P 14 Hawkins Loan. 

	

§ 15 	 a. 	The relationship between Chase, as the servicer of the Loan, and 

16 Freddie Mac, as owner of the Loan, was governed by Freddie Mac's Single-Family 

17 Seller/Servicer Guide (the "Guide"). The Guide serves as a central governing 

18 document for Freddie Mac's relationship with servicers nationwide. See Guide at 

19 1.2(a), www.fre ddie mac. com/sin  glefamily/guide 

	

20 
	

b. 	The Guide provides that: 

21 For each Mortgage purchased by Freddie Mac, the Seller and the Servicer agree that 

22 Freddie Mac may, at any time and without limitation, require the Seller or the 

23 Servicer, at the Seller's or the Servicer's expense, to make such endorsements to and 

24 assignments and recordations of any of the Mortgage documents so as to reflect the 

25 interests of Freddie Mac. 

26 Guide at 6.6 (emphasis added), www.freddiemac.com/singlfamily/guide.  

	

27 
	

c. 	The Guide also provides that: 

28 The Seller/Servicer is not required to prepare an assignment of the Security 

3 
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1 Instrument to the Federal Home Loan Mortgage Corporation (Freddie Mac). 

2 However, Freddie Mac may, at its sole discretion and at any time, require a 

3 Seller/Servicer, at the Seller/Servicer's expense, to prepare execute and/or record 

4 assignments of the Security Instrument to Freddie Mac. 

5 Guide at 22.14 (emphasis added), www.freddiemac.com/singlefamily/guide.  

	

6 	14. On or about July 1, 2009, the Borrowers defaulted under the Hawkins 

7 Loan and Deed of Trust. 

	

8 	15. On or about October 27, 2009, an Assignment of Deed of Trust was 

9 recorded as Book and Instrument Number 20091027-0000618 in the Official Records 

10 of the Clark County Recorder whereby MERS assigned the Deed of Trust to Chase. 

11 The HOA Foreclosure and SFR's Purported Acquisition of the Property 

	

12 	16. Upon information and belief, the Property is subject to a Declaration of 

13 Covenants, Conditions, and Restrictions (the "CC&Rs") for Pebble Canyon 

14 Homeowners Association ("HOA"). The CC&Rs were recorded in the Official Records 
5. 
§ 15 of the Clark County Recorder on or about November 8, 1991, as Book and Instrument 

16 Number 911108-01962. 

	

17 	17. Upon information and belief, Nevada Association Services, Inc. ("NAS") 

18 is the agent of the HOA and acted as the foreclosure trustee and/or agent, which 

19 allegedly mailed and served the foreclosure notices, if any. 

	

20 	18. On or about August 3, 2012, a Notice of Delinquent Assessment Lien 

21 was recorded by NAS as Book and Instrument Number 20120803-0002972 in the 

22 Official Records of the Clark County Recorder. The Notice of Delinquent Assessment 

23 Lien states that the "[t]otal amount due as of today's date is $1,333.00. This amount 

24 includes late fees, collection fees and interest in the amount of $982.00." 

	

25 	19. On or about September 20, 2012, a Notice of Default and Election to Sell 

26 Under Homeowners Association Lien was recorded by NAS as Book and Instrument 

27 Number 20120920-0001446 'in the Official Records of the Clark County Recorder. 

28 The Notice of Default and Election to Sell Under Homeowners Association Lien 

4 
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1 states in part that the allegedly past due "amount is $2,126.00 as of September 15, 

2 2012." 

	

3 	20. On or about February 7, 2013, NAS recorded a Notice of Foreclosure 

4 Sale as Book and Instrument Number 20130207-0000892 in the Official Records of 

5 the Clark County Recorder. The Notice of Sale states that the "[dotal amount of the 

6 unpaid balance of the obligation secured by the property to be sold and reasonable 

7 estimated costs, expenses and advances at the time of the initial publication of the 

8 Notice of Sale is $3,142.43." 

	

9 	21. On or about March 1, 2013, NAS conducted a foreclosure sale of the 

10 Property ("HOA Sale"). 

	

11 	22. Upon information and belief, SFR bid $3,700 for the Property at the 

12 foreclosure sale. 

	

PI  E-  13 	23. Upon information and belief, at the time of the HOA Sale, the fair 
›-■ <4 A si 

14 market value of the Property was approximately $123,000. 

	

§ 15 	24. The amount that SFR paid for the Property was grossly inadequate 

16 when compared to the fair market value of the Property at the time of the HOA Sale. 

	

17 	24. On or about March 6, 2013, NAS recorded a Foreclosure Deed on the 
2°  

18 Property as Book and Instrument Number 20130306-0001648 in the Official Records 

19 of the Clark County Recorder. 

	

20 	26. After the date of the HOA Sale and recordation of the Foreclosure Deed, 

21 Chase continued to advance property preservation payments, including but not 

22 limited to payment of taxes and homeowners' insurance. 

	

23 	27. Neither the Notice of Delinquent Assessment Lien, Notice of Default 

24 and Election to Sell Under Homeowners Association Lien, or the Notice of Sale 

25 (collectively, the "HOA Assessment Lien and Foreclosure Notices") provided any 

• 26 notice of a right to cure by Plaintiff. 

	

27 	28. None of the HOA Assessment Lien and Foreclosure Notices specified 

28 what portion, if any, that the HOA claimed constituted a "super-priority." 

5 
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1 	29. None of the HOA Assessment Lien and Foreclosure Notices specified 

2 whether the HOA was foreclosing on the "super-priority" portion of its lien, if any, or 

3 under the sub-priority lien. 

	

4 	30. Upon information and belief, Chase did not receive notice of all of the 

5 HOA Assessment Lien and Foreclosure Notices prior to the HOA Sale. 

	

6 	31. The HOA Sale deprived Chase of its right to due process. 

	

7 	32. The HOA is estopped from claiming that the first Deed of Trust was 

8 extinguished by the HOA Sale. 

	

9 	33. Under NRS Chapter 116, a lien under NRS 116.3116(1) can only include 

10 costs and fees that are specifically enumerated in the statute. 

	

11 	34. A homeowners association may only collect as a part of the super- 

12 priority lien (a) nuisance abatement charges incurred by the association pursuant to 

- 13 NRS 116.310312 and (b) nine months of common assessments which became due 

P. 14 prior to the institution of an action to enforce the lien. 

	

§ 15 	35. Upon information and belief, the HOA Assessment Lien and Foreclosure 

; 16 Notices included improper fees and costs in the amount demanded. 

	

17 	36. The attorney's fees and costs of collecting on a homeowners association 

18 lien cannot be included in the super-priority lien amount. 

	

19 	37. Upon information and belief, the 110A Assessment Lien and Foreclosure 

20 Notices included fines, interest, late fees, dues, attorney's fees, and costs of collection 

21 that are not properly included in a super-priority lien under Nevada law and that are 

22 not permissible under NRS 116.3102 et seq. 

	

23 	38. Upon information and belief, the unpaid principle balance under the 

• 24 Hawkins Loan and Deed of Trust is at least $198.136.50. 

	

25 	39. SFR maintains that it has an interest in the Property. 

26 

27 

28 

6 
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FIRST CAUSE OF ACTION 

(Declaratory Relief) 

40. Chase repeats and re-alleges the preceding paragraphs as fully set forth 

5 herein and incorporates the same by reference. 

	

6 	41. Pursuant to NRS 40.010, this Court has the power and authority to 

7 declare Chase's rights and interest in the Property. 

	

8 	42. The Deed of Trust is a first secured interest on the Property and is 

9 superior to the interest, if any, acquired by SFR. 

	

10 	43. SFR claims an interest in the Property adverse to the interest of Chase 

11 and Freddie Mac. 

	

12 	44. SFR did not comply with NRS Chapter 116, including, but not limited 

F.= 13 to, providing notice of the HOA Sale to Chase. The HOA Sale is void and should be 

14 rescinded on that basis. 

	

§ 15 	45. The HOA Sale is void and should be rescinded on the basis that it did 

16 not provide due process to Chase. 

	

17 	46. 	SFR's claim of free and clear title to the Property is barred by 12 U.S.C. 

18 § 4617(j)(3), which precludes a homeowners association sale from extinguishing 

19 Freddie Mac's interest in the Deed of Trust and preempts any state law to the 

20 contrary. 

	

21 	47. The amount paid by SFR for the Property is grossly inadequate when 

22 compared to the fair market value of the Property at the time of the HOA Sale. 

	

23 	48. For all the reasons set forth above in the General Allegations, Chase is 

24 entitled to a declaration from this Court, pursuant to NRS 40.010, that a first 

25 position Deed of Trust encumbered the Property and Chase's interest is superior to 

26 the interest held by SFR, if any, and all other parties. 

27 

28 

7 
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1 
	

SECOND CAUSE OF ACTION 

	

2 
	

(Quiet Title) 

	

3 
	

49. Chase repeats and re-alleges the preceding paragraphs as though fully 

4 set forth herein and incorporates the same by reference. 

	

5 	50. Pursuant NRS 40.010, this Court has the power and authority to declare 

6 Chase's rights and interests in the Property. 

	

7 	51. The Deed of Trust is a first secured interest on the Property and is 

8 superior to the interest, if any, acquired by SFR. 

	

9 	52. SFR claims an interest in the Property that is adverse to the interest of 

10 Chase and Freddie Mac. 

	

11 	53. SFR did not comply with NRS Chapter 116, including, but not limited 

12 to, providing notice of the HOA Sale. 

	

F: 13 	54. 	SFR's claim of free and clear title to the Property is barred by 12 U.S.C. 

Fl 14 § 4617(j)(3), which precludes a homeowners association sale from extinguishing 

§ 15 Freddie Mac's interest in the Deed of Trust and preempts any state law to the 

16 contrary. 

	

17 
	

55. For all the reasons set forth above in the General Allegations, Chase is 

18 entitled to a declaration from this Court, pursuant NRS 40.010, that a Deed of Trust 

19 encumbered the Property and is superior to the interest held by SFR, if any, and all 

20 other parties. Chase has furthermore been required to retain counsel and is entitled 

21 to recover reasonable attorney's fees and costs. 

	

22 
	

THIRD CAUSE OF ACTION 

	

23 
	

(Unjust enrichment) 

	

24 
	

56. Chase repeats and re-alleges the preceding paragraphs as though fully 

25 set forth herein and incorporate the same by reference. 

	

26 
	

57. The HOA Sale unjustly enriched SFR, in that it obtained real property 

27 secured by the Deed of Trust with a grossly inadequate purchase price of $3,700 to 

28 

8 
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1 the detriment of Chase, and contrary to fundamental principles of fairness, justice, 

2 and fair dealing. 

	

3 	58. If it is determined that the Deed of Trust has been extinguished by the 

4 HOA Sale, SFR has been unjustly enriched, in that Chase (as service') has continued 

5 to expend funds and resources to maintain and preserve the Property, including but 

6 not limited to funds for taxes and insurance to the detriment of Chase, and contrary 

7 to fundamental principles of fairness, justice, and fair dealing. 

	

8 	59. Chase is entitled to recoup the reasonable amount of benefits obtained 

9 by SFR based on the theory of unjust enrichment. 

	

10 	60. Chase has furthermore been required to retain counsel and is entitled to 

11 recover reasonable attorney's fees and costs. 

	

12 	 N. 

	

13 	 PRAYER 

	

P- 14 	Wherefore, Chase prays for judgment against SFR, as follows: 

1. 	For a declaration and determination that the first position Deed of Trust 

was not extinguished by the HOA sale. 

	

17 
	

2. 	For a declaration and determination that the HOA sale did not convey 

	

18 
	

the Property free and clear to SFR; 

	

19 
	

3. 	For a declaration and determination that Chase's interest is superior to 

	

20 
	

the interest of SFR; 

	

21 
	

4. 	For a preliminary and permanent injunction that SFR, its successors, 

	

22 
	

assigns, and agents are prohibited from conducting any sale, transfer or 

	

23 
	

encumbrance of the Property; 

	

24 
	

5. 	For a preliminary injunction that SFR, its successors and assigns, be 

	

25 
	

required to pay all taxes, insurance and homeowners association dues 

	

26 
	

during the pendency of this action; 

	

27 
	

6. 	For a preliminary and permanent injunction that SFR, its successors 

	

28 
	

and assigns, pay all taxes, insurance and homeowners association dues 

9 
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1 
	

during the pendency of this action; 

2 
	

7. 	If it is determined that the Deed of Trust has been extinguished by the 

3 
	

HOA sale, for special damages in the amount of the fair market value of 

4 
	

the Property or the unpaid balance of the Loan and Deed of Trust, at the 

5 
	

time of the HOA sale, whichever is greater; 

6 
	

8. 	For all fees and costs of court incurred herein, including post-judgment 

7 
	

costs; and 

8 
	

9. 	For any and all further relief deemed appropriate by this Court. 

9 DATED this 	day of  in 	, 2016. 

10 	 BALLARILSPAHR LLP 

By: 
AbrariE. Vigil 
Nevada Bar No. 7548 
Russell J. Burke 
Nevada Bar No. 12710 
Holly Ann Priest 
Nevada Bar No. 13226 
BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 
Las Vegas Nevada 89106-4617 

Attorneys for Plaintiff and Counter-
Defendant JPMorgan Chase Bank NA. 
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	 2016, and 

1 	 CERTIFICATE OF MAILING 

2 	I HEREBY CERTIFY that on the rkday  of 

3 pursuant to N.R.C.P. 5(b), a true and correct copy the foregoing Amended 

4 Complaint, was served to the following parties in the manner set forth below: 

Howard Kim & Associates 
Howard C. Kim, Esq. 
Nevada Bar No. 10386 
Diana S. Cline, Esq. 
Nevada Bar No. 10580 
Jacqueline A. Gilbert, Esq. 
Nevada Bar No. 10593 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 

Attorneys for SFR Investments Pool, LLC 

[1 HAND DELIVERY 

[1 E-MAIL TRANSMISSION 

[1 U.S. MAIL, POSTAGE PREPAID 

[1 	Certified Mail, Receipt No. 	 
Return receipt requested 

Dal Via the Wiznet E - Service-generated "Service 
counsel set up to receive notice via electronic s 
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AANS 
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
E-mail: howard@hkimlaw.com  
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.com  
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@hkimlaw.com  
HOWARD KIM & ASSOCIATES 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Defendant/Counter-claimant 
SFR Investments Pool 1, LLC 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association, 

Plaintiff, 

VS. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOES 1 
through 10; and ROE BUSINESS ENTITIES 
1 through 10, inclusive, 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 

Counter-Claimant, 

VS. 

JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association; 
ROBERT M. HAWKINS, an individual; 
CHRISTINE V. HAWKINS, an individual; 
DOES 110 and ROE BUSINESS ENTITIES 
1 through 10 inclusive, 

Case No. A-13-692304-C 

Dept. No. XVIII 

AMENDED ANSWER, COUNTERCLAIM 
AND CROSS-CLAIM 

Counter-Defendant/Cross-Defendants. 
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Plaintiff SFR INVESTMENTS POOL 1, LLC ("SFR" or "Defendant"), hereby files an 

amended answer to JPMORGAN CHASE BANK, NATIONAL ASSOCIATION's ("Chase") 

Complaint as follows: 

PARTIES AND JURISDICTION  

1. Answering paragraph 1 of the complaint, SFR admits upon information and belief, that 

the subject matter of Chase's complaint is real property commonly known as 3263 Morning 

Springs Drive, Henderson, NV 89074. The remaining allegations in paragraph 1 of the 

complaint call for a legal conclusion, therefore, no answer is required. To the extent an answer 

is required, SFR denies the factual allegations contained in paragraph 1 of the complaint. 

2. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraph 2 of the complaint, and therefore denies said 

allegations. 

3. SFR admits the factual allegations contained in paragraph 3 of the complaint. 

4. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraphs 4 and 5 of the complaint, and therefore denies said 

allegations. 

5. SFR admits the factual allegations contained in paragraphs 6 and 7 of the complaint. 

GENERAL ALLEGATIONS  

6. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraphs 8, 9, 10 and 11 of the complaint, and therefore 

denies said allegations. 

7. SFR admits the factual allegations contained in paragraph 12 of the complaint. 

8. SFR is without sufficient knowledge or information to form a belief as to the truth of the 

factual allegations contained in paragraph 13 of the complaint, and therefore denies said 

allegations. 

9. SFR admits the factual allegations contained in paragraph 14 of the complaint. 

2 
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FIRST CAUSE OF ACTION 

(Declaratory Relief) 

10. SFR repeats and realleges its answers to paragraphs 1 through 14 of the complaint as 

though fully set forth herein. 

11. SFR admits the factual allegations contained in paragraphs 16 and 17 of the complaint. 

12. The allegations contained in paragraphs 18, 19 and 20 of the complaint call for a legal 

conclusion, therefore, no answer is required. To the extent an answer is required, SFR denies 

the factual allegations contained in paragraphs 18, 19 and 20 of the complaint. 

13. SFR denies the factual allegations contained in paragraph 21 of the complaint. 

SECOND CAUSE OF ACTION  

(Quiet Title) 

14. SFR repeats and realleges its answers to paragraphs 1 through 21 of the complaint as 

though fully set forth herein. 

15. The allegations contained in paragraphs 23 and 24 of the complaint call for a legal 

conclusion, therefore, no answer is required. To the extent an answer is required, SFR denies 

the factual allegations contained in paragraphs 23 and 24 of the complaint. 

16. SFR denies the factual allegations contained in paragraph 25 of the complaint. 

AFFIRMATIVE DEFENSES  

1. Chase fails to state a claim upon which relief may be granted. 

2. Chase is not entitled to relief from or against SFR, as Chase has not sustained any loss, 

injury, or damage that resulted from any act, omission, or breach by SFR. 

3. The occurrence referred to in the Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of Chase. 

4. The occurrence referred to in the Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of a third party or parties over whom 

SFR had no control. 

5. SFR did not breach any statutory or common law duties allegedly owed to Chase. 

6. Chase's claims are barred because SFR complied with applicable statutes and with the 

3 
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requirements and regulations of the State of Nevada. 

7. Chase's causes of action are barred in whole or in part by the applicable statues of 

limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, and ratification. 

8. Chase is not entitled to equitable relief because it has an adequate remedy at law. 

9. Chase has no standing to enforce the first deed of trust and the underlying promissory 

note. 

10. The first deed of trust and other subordinate interests in the Property were extinguished 

by the Association foreclosure sale held in accordance with NRS Chapter 116. 

11. Pursuant to Nevada Rule of Civil Procedure 11, as amended, all possible affirmative 

defenses may not have been alleged herein insofar as sufficient facts were not available after 

reasonable inquiry at the time of filing this Answer. Therefore, SFR reserves the right to amend 

this Answer to assert any affirmative defenses if subsequent investigation warrants. 

COUNTERCLAIM AND CROSS-CLAIM  

FOR QUIET TITLE AND INJUNCTIVE RELIEF  

SFR INVESTMENTS POOL 1, LLC ("SFR"), hereby demands quiet title and requests 

injunctive relief against Counter-Defendant, JPMORGAN CHASE BANK, NATIONAL 

AS SOCIATION' s ("Chase"), Counter Defendant and ROBERT M. HAWKINS, an individual; 

CHRISTINE V. HAWKINS, an individual; DOES 110 and ROE BUSINESS ENTITIES 1 

through 10 inclusive, Cross-Defendants as follows: 

I. PARTIES  

1. SFR is a Nevada limited liability company with its principal place of business in Clark 

County, Nevada and the current title owner of the property commonly known as 3263 Morning 

Springs Drive, Henderson, NV 89074; Parcel No. 177-24-514-043 (the "Property"). 

2. Upon information and belief, Counter-Defendant JPMORGAN CHASE BANK, 

NATIONAL ASSOCIATION ("Chase"), is a national association that may claim an interest in 

the Property via a 2006 deed of trust originated by GreenPoint Mortgage Funding, Inc. 
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3. Upon information and belief, Cross-Defendants, ROBERT M. HAWKINS and 

CHRISTINE V. HAWKINS (the "Hawkinses") as husband and wife, are individuals who are 

the former homeowners that may claim an interest in the Property. 

4. Upon information and belief, each of the Cross-Defendants sued herein as DOES I 

through X, inclusive claim an interest in the Property or are responsible in some manner for the 

events and action that SFR seeks to enjoin; that when the true names capacities of such 

defendants become known, SFR will ask leave of this Court to amend this counterclaim to insert 

the true names, identities and capacities together with proper charges and allegations. 

5. Upon information and belief, each of the Cross-Defendants sued herein as ROES 

CORPORATIONS I through X, inclusive claim an interest in the Property or are responsible in 

some manner for the events an happenings herein that SFR seeks to enjoin; that when the true 

names capacities of such defendants become known, SFR will ask leave of this Court to amend 

this counterclaim to insert the true names, identities and capacities together with proper charges 

and allegations. 

II. GENERAL ALLEGATIONS  

SFR Acquired Tide to the Property through Foreclosure of an Association Lien with Super 

Priority Amounts 

6. SFR acquired the Property on March 1, 2013 by successfully bidding on the Property at a 

publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. ("Association 

foreclosure sale"). Since the Association foreclosure sale, SFR has expended additional funds 

and resources in relation to the Property. 

7. On or about March 6, 2013, the resulting foreclosure deed was recorded in the Official 

Records of the Clark County Recorder as Instrument Number 201303060001648 ("Association 

Foreclosure Deed"). 

8. The Pebble Canyon Homeowners Association ("Association") had a lien pursuant to 

NRS 116.3116(1) ("Association Lien") that was perfected at the time the Association recorded 

its declaration of CC&Rs. 

9. The foreclosure sale was conducted by Nevada Association Services, Inc. ("NAS"), agent 
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for the Association pursuant to the powers conferred by the Nevada Revised Statutes 116.3116, 

116.31162-116.31168, the Association's governing documents (CC&R's) and a Notice of 

Delinquent Assessments, recorded on August 3, 2012 in the Official Records of the Clark 

County Recorder as Instrument Number 201208030002872. 

10. As recited in the Association Foreclosure Deed, the Association foreclosure sale 

complied with all requirements of law, including but not limited to, recording and mailing of 

copies of Notice of Delinquent Assessment and Notice of Default, and the recording, posting and 

publication of the Notice of Sale. 

11. Pursuant to NRS 116.3116(2), the entire Association Lien 

is prior to all other liens and encumbrances of unit except: 

(a) Liens and encumbrances recorded before the recordation of the declaration 
and, in a cooperative, liens and encumbrances which the association creates, 
assumes or takes subject to; 
(b) A first security interest on the unit recorded before the date on which the 
assessment sought to be enforced became delinquent or, in a cooperative, the first 
security interest encumbering only the unit's owner's interest and perfected before 
the date on which the assessment sought to be enforced became delinquent; and 
(c) Liens for real estate taxes and other governmental assessments or charges 
against the unit or cooperative. 

12. NRS 116.3116(2) further provides that a portion of the Association Lien has priority over 

even a first security interest in the Property: 

[the Association Lien] is also prior to all security interests described in paragraph 
(b) to the extent of any charges incurred by the association on a unit pursuant to 
NRS 116.310312 and to the extent of the assessments for common expenses 
based on the periodic budget adopted by the association pursuant to NRS 
116.3115 which would have become due in the absence of acceleration during the 
9 months immediately preceding institution of an action to enforce the lien[.] 

13. Pursuant to NRS 116.1104, the provisions of NRS 116.3116(2) granting priority cannot 

be waived by agreement or contract, including any subordination clause in the CC&Rs. 

14. According to NRS 116.1108, real property law principles supplement the provisions of 

NRS 116. 

15. Upon information and belief, the Association took the necessary action to trigger the 

super-priority portion of the Association Lien. 

16. Upon information and belief, no party still claiming an interest in the Property recorded a 
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lien or encumbrance prior to the declaration creating the Association. 

17. Upon information and belief, SFR's bid on the Property was in excess of the amount 

necessary to satisfy the costs of sale and the super-priority portion of the Association Lien. 

18. Upon information and belief, the Association or its agent NAS has distributed or are 

attempting to distribute the excess funds to lien holders in order of priority pursuant to NRS 

116.31164(c). 

19. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or 

constructive notice of the requirement to pay assessments to the Association and of the 

Association Lien. 

20. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or 

constructive notice of the Association's foreclosure proceedings. 

21. Upon information and belief, prior to the Association foreclosure sale, no individual or 

entity paid the full amount of delinquent assessments described in the Notice of Default. 

22. Upon information and belief, Counter-Defendant Chase had actual or constructive notice 

of the super-priority portion of the Association Lien. 

23. Upon information and belief, Counter-Defendant Chase knew or should have known that 

its interest in the Property could be extinguished through foreclosure if he failed to cure the 

super-priority portion of the Association Lien representing 9 months of assessments for common 

expenses based on the periodic budget adopted by the association which would have become due 

in the absence of acceleration for the relevant time period. 

24. Upon information and belief, prior to the Association foreclosure sale, no individual or 

entity paid the super-priority portion of the Association Lien representing 9 months of 

assessments for common expenses based on the periodic budget adopted by the association 

which would have become due in the absence of acceleration for the relevant time period. 

25. SFR learned of the Association foreclosure sale through public notices. 

26. Multiple bidders attended the public auction, which was held at the same time, day and 

place that NAS generally conducts such auctions. 

27. SFR is a bona fide purchaser. 

7 
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28. Pursuant to NRS 116.31166, the foreclosure sale vested title in SFR "without equity or 

right of redemption," and the Foreclosure Deed is conclusive against the Property's "former 

owner, his or her heirs and assigns, and all other persons." 

Interests, Liens and Encumbrances Extinguished by the Super-Priority Association Lien 

29. Upon information and belief, the Hawkinses, first obtained title to the Property in June 

of 2006 through a Grant, Bargain Sale Deed from Nathan VanNoy recorded against the Property 

in the Official Records of the Clark County Recorder as Instrument No. 200606120003525. 

30. On or about June 12, 2006, GreenPoint Mortgage Funding, Inc. ("GreenPoint") recorded 

a deed of trust against the Property in the Official Records of the Clark County Recorder as 

Instrument No. 200606120003526 ("First Deed of Trust"). 

31. Upon information and belief, the Association was formed and its declaration of CC&Rs 

was recorded in the Official Records of the Clark County Recorder before the First Deed of Trust 

was recorded. 

32. Upon information and belief, GreenPoint had actual or constructive notice of the 

Association Lien and NRS 116.3116 before it funded the loan secured by the First Deed of Trust. 

33. The First Deed of Trust contains a Planned Unit Development Rider recognizing the 

applicability of Association's declaration of CC&Rs that were recorded. 

34. Upon information and belief, on October 26, 2009, Colleen Irby, Officer for Mortgage 

Electronic Registration Systems, Inc. ("MERS") executed an assignment that transferred the 

beneficial interest in the First Deed of Trust, together with the underlying promissory note to 

Chase. The assignment was recorded on October 27, 2009 against the Property in Official 

Records of the Clark County Recorder as Instrument No. 200910270000618. 

35. Upon information and belief, Chase had actual or constructive notice of the Association 

Lien and NRS 116.3116 before it obtained an interest in the First Deed of Trust. 

36. On or about October 27, 2009, Chase recorded a document substituting California 

Reconveyance Company ("CRC") as trustee of the First Deed of Trust. 

37. On or about October 27, 2009, CRC recorded a notice of default pursuant to the First 

Deed of Trust for amounts that became due on July 1, 2009 in the Official Records of the Clark 
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County Recorder as Instrument No. 200910270000620. 

38. On or about, November 27, 2013, Chase filed a Complaint for declaratory relief and quiet 

title. 

39. Counter-Defendant Chase's interest in the Property was extinguished by the foreclosure 

of the Association Lien. 

40. Cross Defendants, the Hawkinses' interest in the Property was extinguished by the 

foreclosure of the super priority portion of the Association Lien. 

III. FIRST CLAIM FOR RELIEF  
(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et. seq., NRS 40.10 & NRS 

116.3116) 

41. SFR repeats and realleges the allegations of paragraphs 1-40 as though fully set forth 

herein and incorporates the same by reference. 

42. Pursuant to NRS 30.010, et. seq. and NRS 40.10, this Court has the power and authority 

to declare the SFR' s rights and interests in the Property and to resolve the Counter-Defendant 

and Cross-Defendants' adverse claims in the Property. 

43. SFR acquired the Property on March 1, 2013 by successfully bidding on the Property at a 

publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. and the resulting 

Association Foreclosure Deed vesting title in SFR was recorded on March 6, 2013. 

44. Upon information and belief, Counter Defendant, Chase may claim an interest in the 

Property via the First Deed of Trust against the Property even after the Association foreclosure 

sale. 

45. Upon information and belief, Cross-Defendants, the Hawkinses, may claim an ownership 

interest in the Property. 

46. A foreclosure sale conducted pursuant to NRS 116.31162, 116.31163 and 116.31164, like 

all foreclosure sales, extinguishes the title owner's interest in the Property and all junior liens and 

encumbrances, including deeds of trust. 

47. Pursuant to NRS 116.3116(2), the super-priority portion of the Association Lien has 

priority over the First Deed of Trust. 

48. Counter-Defendant and Cross-Defendants were duly notified of the Association 
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foreclosure sale and failed to act to protect their interests in the Property, if any legitimately 

existed. 

49. SFR is entitled to a declaratory judgment from this Court finding that: (1) SFR is the title 

owner of the Property; (2) the Association Foreclosure Deed is valid and enforceable; (3) the 

Association foreclosure sale extinguished Counter-Defendant and Cross-Defendants' ownership 

and security interests in the Property; and (4) SFR's rights and interest in the Property are 

superior to any adverse interest claimed by Counter-Defendant and Cross-Defendants. 

50. SFR seeks an order from the Court quieting title to the Property in favor of SFR. 

IV. SECOND CLAIM FOR RELIEF 
(Preliminary and Permanent Injunction) 

51. SFR repeats and realleges the allegations of paragraphs 1-50 as though fully set forth 

herein and incorporates the same by reference. 

52. SFR properly acquired title to the Property at the Association foreclosure sale on March 

1, 2013. 

53. Counter-Defendant Chase may claim that it maintained an interest in the Property 

through the First Deed of Trust which was extinguished by the Association foreclosure sale. 

54. Cross-Defendants, the Hawkinses, may claim an ownership interest in the Property. 

55. A foreclosure sale based on the First Deed of Trust is invalid as Counter-Defendant 

Chase lost its interest in the Property, if any, at the Association foreclosure sale. 

56. Any sale or transfer of title to the Property by Counter-Defendant and Cross-Defendants 

would be invalid because their interest in the Property, if any, was extinguished by the 

Association foreclosure sale. 

57. Any attempt to take or maintain possession of the Property by Counter-Defendant and 

Cross-Defendants would be invalid because their interest in the Property, if any, was 

extinguished by the Association foreclosure sale. 

58. Any attempt to sell, transfer, encumber or otherwise convey the Property by the Counter-

Defendant and Cross-Defendants would be invalid because their interest in the Property, if any, 

was extinguished by the Association foreclosure sale. 

- 10 - 
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59. On the basis of the facts described herein, SFR has a reasonable probability of success on 

the merits of its claims and has no other adequate remedies at law. 

60. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-

Defendant and Cross-Defendants from beginning or continuing any eviction proceedings that 

would affect SFR's possession of the Property. 

61. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-

Defendant and Cross-Defendants from any sale or transfer that would affect the title to the 

Property. 

V. PRAYER FOR RELIEF  

SFR requests judgment against Counter-Defendant and Cross-Defendants as follows: 

1. For a declaration and determination that SFR Investments Pool 1, LLC is 

the rightful owner of title to the Property, and that Counter Defendant and Cross-

Defendants be declared to have no right, title or interest in the Property. 

2. For a preliminary and permanent injunction that Counter-Defendant and 

Cross-Defendants are prohibited from initiating or continuing foreclosure proceedings, 

and from selling or transferring the Property; 

3. For an award of attorney's fees and costs of suit; and 

4. For any further relief that the Court may deem just and proper. 

DATED March 20th, 2014. 
HOWARD KIM & ASSOCIATES 

/s/Diana S. Cline  
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
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HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
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DIANA S. CLINE, ESQ. 
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HOWARD KIM & ASSOCIATES 
1055 Whitney Ranch Drive, Suite 110 
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SFR Investments Pool I, LLC 
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JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association, 

Plaintiff, 

VS. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOES 1 
through 10; and ROE BUSINESS ENTITIES 
1 through 10, inclusive, 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 

Counter-Claimant, 

VS. 

JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association; 
ROBERT M. HAWKINS, an individual; 
CHRISTINE V. HAWKINS, an individual; 
DOES 110 and ROE BUSINESS ENTITIES 
1 through 10 inclusive, 

Case No. A-13-692304-C 

Dept. No. XVIII 

STIPULATION AND ORDER 
DISMISSING DEFENDANTS ROBERT M. 

HAWKINS AND CHRISTINE V. 
HAWKINS WITHOUT PREJUDICE 

Counter-Defendant/Cross-Defendants. 

Defendants ROBERT M. HAWKINS and CHRISTINE V. HAWKINS ("Hawkins") 

1 



1 stipulate and agree that any ownership interest they may have had in the real property 

2 commonly known as 3263 Morning Springs Drive, Henderson, NV 89074; Parcel No. 177- 

3 24-514-043 (the "Property") was extinguished on March 1, 2013, by the foreclosure sale 

4 conducted by Nevada Association Services, Inc. ("NAS"), agent for Pebble Canyon 

5 Homeowners Association. Further, Defendants stipulate and agree that they surrendered any 

6 interest in the Property in their Chapter 7 Bankruptcy, Case No. 12-13397-barn, filed on 

7 March 23, 2012 in the U.S. Bankruptcy Court, District of Nevada, and from which they 

8 received a discharge on June 26,2012, and which case was closed on June 29, 2012. 

9 	Defendants Hawkins further stipulate and agree that they will not contest the validity of 

10 the foreclosure deed recorded in the Official Records of the Clark County Recorder as 

11 Instrument Number 201303060001648, or any subsequent transactions, including SFR 

12 Investments Pool 1, LLC's ("SFR") ownership interest in the Property. 
,s 

13 	Based on these representations, SFR and Defendants Hawkins stipulate and agree that -1   

° 14 Hawkins shall be dismissed from this action, without prejudice, each party to bear its own fees 

15 	and costs. 

16 DATED this 	day of  Pk-ac 	, 2014. DATED this  Felay of 	2014. 

1 
Escf. 

Ida Bar No. 10580 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

Robert M. Hawkins 
4138 Ridgewood Avenue 
Las Vegas, Nevada 89120 
Phone: (702) 524-5821 
Emaj4 bobhawkins265@embarqmail.com  

Christine V. Hawkins 
4138 Ridgewood Avenue 
Las Vegas, Nevada 89120 
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25 

26 

27 

28 
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DATED this 

Gregory L. Wilk Esq. 
Nevada Bar No. 417 
212 South Jonef Blvd. 
Las Vegas, Ne ada 89107 
Phone: (702) 58-8200 
Fax: (702) 58-8787 
Attorneys for Plaintiff 

ORDER 

IT IS SO ORDERED - 4 ik 1410-e/4-  '&14/Of's a "I 
d ism) rsse .6141  ce-Tc. ttenlae-,- 	O' 3°4 

Dated this. 	day of 	 ,2014. 
4,041-iy 

ltawk,Als a ce__ 

DISTRICT COURT JUDGE 

Respectfully Submitted by: 

C. KIM, ESQ. 
ada Bar No. 10386 

DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
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DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.com  
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@hkimlaw.com  
HOWARD KIM & ASSOCIATES 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Defendant/Counter-claimant 
SFR Investments Pool 1, LLC 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 
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JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association, 

Plaintiff, 

VS. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOES 1 
through 10; and ROE BUSINESS ENTITIES 
1 through 10, inclusive, 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 

Counter-Claimant, 

Case No. A-13-692304-C 

Dept. No. XVIII 

NOTICE OF ENTRY OF STIPULATION 
AND ORDER 

22 
	

VS. 

23 JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association; 
ROBERT M. HAWKINS, an individual; 
CHRISTINE V. HAWKINS, an individual; 
DOES 110 and ROE BUSINESS ENTITIES 
1 through 10 inclusive, 

Counter-Defendant/Cross-Defendants. 
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PLEASE TAKE NOTICE that a STIPULATION AND ORDER DISMISSING 

DEFENDANTS ROBERT M. HAWKINS AND CHRISTINE V. HAWKINS WITHOUT 

PREJUDICE was entered by this Court on April 23, 2014. A copy of said order is attached 

hereto. 

DATED April 24, 2014. 
HOWARD KIM & ASSOCIATES 

/s/ Diana S. Cline 
Howard C. Kim, Esq. 
Nevada Bar No. 10386 
Diana S. Cline, Esq. 
Nevada Bar No. 10580 
1055 Whitney Ranch Dr., Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-330 
Attorneys for Plaintiff 

CERTIFICATE OF SERVICE  

I HEREBY CERTIFY that on this 24th  day of April, 2014, pursuant to NRCP 5(b), I 

served the following parties listed below by depositing via U.S. mail first class a true and 

correct copy of the foregoing NOTICE OF ENTRY OF STIPULATION AND ORDER, 

postage prepaid and addressed to: 

Gregory Wilde, Esq. 
Tiffany & Bosco P.A. 
212 S. Jones Blvd. 
Las Vegas, NV 89107 
Attorney for JPMorgan Chase Bank 
National Association 

151 Tommie Dooley 
An employee of Howard Kim & Associates 
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E-mail: diana@hkimlaw.com  
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
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HOWARD KIM & ASSOCIATES 
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SFR Investments Pool I, LLG 
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Dept. No. XVIII 

vs. 

17 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOES 1 
through 10; and ROE BUSINESS ENTITIES 
1 through 10, inclusive, 

STIPULATION AND ORDER 
DISMISSING DEFENDANTS ROBERT M. 

HAWKINS AND CHRISTINE V. 
HAWKINS WITHOUT PREJUDICE 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a 
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stipulate and agree that any ownership interest they may have had in the real property 

2 commonly known as 3263 Morning Springs Drive, Henderson, NV 89074; Parcel No. 177- 

3 24-514-043 (the "Property") was extinguished on March 1, 2013, by the foreclosure sale 

4 conducted by Nevada Association Services, Inc. ("NAS"), agent for Pebble Canyon 

5 Homeowners Association. Further, Defendants stipulate and agree that they surrendered any 

6 interest in the Property in their Chapter 7 Bankruptcy, Case No. 12-13397-bam, filed on 

7 March 23, 2012 in the U.S. Bankruptcy Court, District of Nevada, and from which they 

8 received a discharge on June 26, 2012, and which case was closed on June 29, 2012. 

9 	Defendants Hawkins further stipulate and agree that they will not contest the validity of 

10 the foreclosure deed recorded in the Official Records of the Clark County Recorder as 

ii Instrument Number 201303060001648, or any subsequent transactions, including SFR 

12 Investments Pool 1, LLC's ("SFR") ownership interest in the Property. 
,s 

13 	Based on these representations, SFR and Defendants Hawkins stipulate and agree that -1   

c,  14 Hawkins shall be dismissed from this action, without prejudice, each party to bear its own fees 

15 	and costs. 

r4 16 DATED this  r  day of  Ora( s , 2014. DATED this  /eclay of a,,,77  2014. 

17 
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Esq. 
Ida Bar No. 10580 

1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
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Attorneys for SFR Investments Pool 1, LLC 
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1 11 DATED this ; 2014. day, 

2 Ii TIFFANY & Bus 
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Gregory L. Wilk Esq. 
Nevada Bar No. 417 
212 South Jone Blvd. 
Las Vegas, Ne ada 89107 
Phone: (702) 58-8200 
Fax: (702) 58-8787 
Attorneys for Plaintiff 

ORDER  

IT IS SO ORDERED/014d-  golo.e/-1- gag4/01,15 and c-heisi* /14(4/4'?'s are- 
611:5" (-5.Sed -6141 ce-Tc. 4arnAte- 	044' 9-A 304 

Dated this  ,  day of 	 ,2014. 
Zio.4 / 

DISTRICT COURT JUDGE 

Respectfully Submitted by: 

4 

5 

6 

7 

8 

9 

10 

19 

13 

g 14 
HO KIM & ASSOC 

C. KIM, ESQ. 
ada Bar No. 10386 

DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
1055 Whitney Ranch Drive, Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

22 

23 

24 

25 

26 

27 

28 

- 3 - 



 

  

 

EXHIBIT 5 

 

 

 

 

 

 

 

 

 

EXHIBIT 5 



Case Number: A-13-692304-C

Electronically Filed
8/15/2018 4:59 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKK OF THE COUURTRTRRRTRTT



19
80

 F
E

S
T

I V
A

L
 P

L
A

Z
A

 D
 

V
E

G
A

S,
  N

E
V

A
D

A
 8

9
13

5 

	

1 	This matter came before the Court for hearing on June 5, 2018 on SFR 

2 Investments Pool 1, LLC's ("SFR") Motion for Summary Judgment and Counter- 

3 Motion to Strike, and JPMorgan Chase Bank, N.A.'s ("Chase") Motion for Summary 

4 Judgment. Karen L. Hanks, Esq. and Caryn Schiffman, Esq. appeared on behalf of 

5 SFR. Sylvia Semper, Esq. appeared on behalf of Chase. 

	

6 	Having reviewed and considered the full briefing and arguments of counsel, for 

7 the reasons stated on the record and in the pleadings, and good cause appearing, this 

8 Court makes the following findings of fact and conclusions of law.' 

	

9 	 FINDINGS OF FACT 

	

10 	1. 	On September 20, 2017, a Notice of Entry of Stipulation Requesting 

11 Reconsideration and Certification was filed with the Court. 

	

12 	2. 	As part of that Stipulation, the parties agreed that in light of Nation star 

	

E- 13 	Mortg., LLC v. SFR Invs. Pool 1, LLC, 	Nev. 	,396 P.3d 754 (Nev. 2017), this 

P. 14 Court's earlier grant of summary judgment in favor of SFR, on the issue of whether 

15 (1) 12 U.S.C. § 4617(j)(3) preempts NRS Chapter 116; (2) whether Freddie Mac had a 

16 valid and enforceable property interest at the time of the Association foreclosure sale; 
a 

17 and (3) whether Chase had a servicing agreement with Freddie Mac at the time of 

18 the Association foreclosure sale would be vacated. 

	

19 	3. 	The parties further stipulated that all other aspects of the Court's 

20 summary judgment ruling in favor of SFR would remain in place, with Chase 

21 retaining the right to challenge those other aspects in any future appeal. 

	

22 	4. 	As a result of this stipulation, on April 13, 2018, SFR and Chase filed 

23 summary judgment motions on the HERA issue. 

	

24 	5. 	On March 9, 2016, Chase filed its First Amended Complaint. This was 

25 the first time Chase alleged Freddie Mac had a property interest in the subject 

1  While Chase submitted this order to memorialize the Court's ruling, Chase 
does not concede or waive any argument it raised in its filed briefs or during oral 
argument. 

26 

27 

28 

DMWEST #14545008 v2 	 2 



c/) 

CID 
IT4 

00 
C7) 

1 property commonly known as 3263 Morning Springs Drive, Henderson, Nevada 

2 89074. 

	

3 	6. 	The Association foreclosure sale took place on March 1, 2013. 

	

4 
	

7. 	In support of its Motion for Summary Judgment Chase attached a 

5 declaration from Dean Meyer, with attached exhibits that were not disclosed during 

6 the course of discovery. Chase never disclosed Dean Meyer as a witness during the 

7 course of discovery. The documents attached as Ex. 10, 11, 24 and 27 to Chase's 

8 Motion were also never disclosed during the course of discovery. 

	

9 	9. 	As a result, SFR filed a counter-motion to strike these documents and 

10 the affidavit of Dean Meyer. 

	

11 	10. However, the Court adopts the arguments and reasoning in Chase's 

12 opposition to SFR's Motion for Summary Judgment at pages 3 through 9 where 

13 Chase asserted Freddie Mac's ownership of the note at the time of the Association 

14 foreclosure sale, which renders 12 U.S.C. § 4617(j)(3) applicable at the time of the 

§ 15 Association foreclosure sale. 

	

16 	 CONCLUSIONS OF LAW 

	

17 	 Standard  

	

18 	A. 	Summary judgment is appropriate "when the pleadings and other 

19 evidence on file demonstrate that no 'genuine issue as to any material fact [remains] 

20 and that the moving party is entitled to a judgment as a matter of law." Wood v. 

21 Safeway, 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). Additionally, "[t]he 

22 purpose of summary judgment 'is to avoid a needless trial when an appropriate 

23 showing is made in advance that there is no genuine issue of fact to be tried, and the 

24 movant is entitled to judgment as a matter of law." McDonald v. D.P. Alexander & 

25 Las Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting 

26 Coray v. Horn, 80 Nev. 39, 40-41, 389 P.2d 76, 77 (1964). Moreover, the non-moving 

27 party "must, by affidavit or otherwise, set forth specific facts demonstrating the 

28 existence of a genuine issue for trial or have summary judgment entered against 

DMWEST #14545008 v2 	 3 
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1 [it]." Wood, 121 Nev. at 732, 121 P.3d at 1031. The non-moving party "is not 

2 entitled to build a case on the gossamer threads of whimsy, speculation, and 

3 conjecture." Id. Rather, the non-moving party must demonstrate specific facts as 

4 opposed to general allegations and conclusions. LaMantia v. Redisi, 118 Nev. 27, 29, 

5 38 P.3d 877, 879 (2002); Wayment v. Holmes, 112 Nev. 232, 237, 912 P.2d 816, 819 

6 (1996). Though inferences are to be drawn in favor of the non-moving party, an 

7 opponent to summary judgment, must show that it can produce evidence at trial to 

8 support its claim or defense. Van Cleave v. Kietz-Mill Minit Mart, 97 Nev. 414, 417, 

9 633 P.2d 1220, 1222 (1981). 

10 	 Statute of Limitations 

B. Under 12 U.S.C. § 4617(b)(12), any tort actions brought by the FHFA 

must be brought within three years from the date the claim arose. Here, the 

Association sale took place on March 1, 2013. As such, any tort claim brought by 

14 FHFA under HERA expired on March 1, 2016. Chase did not raise the HERA claim 

until March 9, 2016. Such claim is time-barred. 

C. Chase argues that 12 U.S.C. § 4617(b)(12) only applies if FHFA is a 

party. Chase, however, claims that because Chase, rather than FHFA is asserting 

HERA in this case, then the three-year statute of limitations does not apply. The 

Court rejects this argument. 

D. The problem with this argument is it would mean that a servicer who 

claims a derivative right to assert the federal foreclosure bar is actually in a superior 

position immune from the statute of limitations, and that would actually encourage 

the FHFA to not be a party and litigate its interests because to do so they would be 

foreclosed by the statute of limitations. 

E. Alternatively, Chase argues that its amended complaint should relate 

back to its original complaint. The Court rejects this argument. As SFR correctly 

points out, nothing in the original complaint alleged the federal foreclosure bar or 

facts and circumstances regarding a claimed federal interest that would put SFR on 

11 

12 

g 13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 notice that HERA was at issue in this case. See Wilson v. Fairchild Republic Co., 143 

2 F.3d 733, 738 (2d Cir. 1998) ("The pertinent inquiry, in this respect, is whether the 

3 original complaint gave the defendant fair notice of the newly alleged claims." (citing 

4 Baldwin County Welcome Center v. Brown, 466 U.S. 147,149 n.3, 104 S. Ct 1723 

5 (1984)). overruled on other grounds by Slayton v. Am. Express Co., 460 F.3d 215, 

6 227-28 (2d Cir.2006) (adopting de novo standard of review for Rule 15(c)). 

7 
	

Motion to Strike 

8 
	

G. 	Chase attached a declaration from Dean Meyer, with attached exhibits 

9 that were not disclosed during the course of discovery. The documents attached as 

10 Ex. 10, 11, 24 and 27 to Chase's Motion were also never disclosed during the course of 

11 discovery. Chase never disclosed Dean Meyer as a witness during the course of 

12 discovery. 

	

13 	H. 	The Court grants SFR's Motion to Strike. 

	

T4 14 	 ORDER 

	

j 15 	IT IS ORDERED, ADJUDGED, AND DECREED that SFR's Motion for 

16 Summary Judgment is GRANTED. 

	

17 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that JPMorgan 

18 Chase Bank, N.A.'s Motion for Summary Judgment is DENIED. 

	

19 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Deed of 

20 Trust recorded in the Official Records of the Clark County Recorder as Instrument 

21 No. 20060612 - 0003526 was extinguished by the homeowners association foreclosure 

22 sale held on behalf of the Association. 

	

23 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Chase, its 

24 predecessors in interest and its successors and assigns, have no further right, title, or 

25 interest in real property located at 3263 Morning Springs Drive, Henderson, Nevada 

26 89074, and are hereby permanently enjoined from taking any further action to 

27 enforce the now extinguished DOT, including but not limited to, clouding title, 

28 initiating, continuing to conduct, or taking any other action to foreclosure on, and 
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1 from selling, or transferring the Property. 

2 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that title to real 

3 property located at 3263 Morning Springs Drive, Henderson, Nevada 89074, APN 

4 177-24-54-043 is hereby quieted in favor of SFR. 

5 	IT IS FURTHER ORDERED, ADJUDED, AND DECREED that JUDGMENT 

6 be entered in favor of SFR pursuant to this ORDER. 

7 	IT IS SO ORDERED. 

8 	DATED this  141  lay of 

Not Approved By: 

KIM GILBERT EBRON 

KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, 
LLC 

Approved as to Form Only By: 

BALLARD SPAHR LLP 

HOLLY  '  , SQ. 
Nevada Bar No. 13226 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
Attorneys for JPMorgan Chase Bank, 
NA. 

.11101TIP 

21 

22 

23 

24 

25 

26 

27 

28 

DMWEST #14545008 v2 	 6 



 

  

 

EXHIBIT 6 

 

 

 

 

 

 

 

 

 

EXHIBIT 6 



)!

*!

+!

,!

-!

.!

/!

0!

1!

)(!

))!

)*!

)+!

),!

)-!

).!

)/!

)0!

)1!

*(!

*)!

**!

*+!

*,!

*-!

*.!

*/!

*0!

DMWEST #14545008 v2 121035

6
5

A
A

5
F

8
!G

E
5

=
F

!A
A

E
!

)
1
0

(
!;

9
G

H
>J

5
A

!E
A

5
N

5
!8

F
>J

9
$!
G

I
>H

9
!1

(
(
!

A
5

G
!J

9
<

5
G

$!
C

9
J

5
8

5
!0

1
)

+
-
!

"/
(

*
#!

,
/

)
%/

(
(

(
!;

5
L

!"
/

(
*

#!
,
/

)
%/

(
/

(
!

5P_O[!9&!JWUWY!
CScORO!6O_!C\&!/-,0!
=\YYe!5[[!E_WS`a!
CScORO!6O_!C\&!)+**.!
65AA5F8!GE5=F!AAE!
)10(!;S`aWcOY!EYOfO!8_WcS$!GbWaS!1((!
AO`!JSUO`$!CScORO!01)+-!
HSYS]V\[S2!!"/(*#!,/)%/(((!
;OQ`WZWYS2!!"/(*#!,/)%/(/(!
9%BOWY2!!cWUWYO4POYYO_R`]OV_&Q\Z!
9%BOWY2!]_WS`aV4POYYO_R`]OV_&Q\Z!
!

!
?EBDF<5C!7=5G9!65C@$!C5H>DC5A!
5GGD7>5H>DC$!O![OaW\[OY!O``\QWOaW\[$!

! ! EYOW[aWTT$!

! c`&!

G;F!>CJ9GHB9CHG!EDDA!)$!AA7$!O!
CScORO!YWZWaSR!YWOPWYWae!Q\Z]O[e!

! ! 8STS[RO[a`&!

#
#
#
#
#
#
#
#
#
#
#
#

75G9!CD&! 5%)+%.1*+(,%7!!!
!
89EH!CD&! LL>J!
!
!
!

!
G;F!>CJ9GHB9CHG!EDDA!)$!AA7!O!
CScORO!YWZWaSR!YWOPWYWae!Q\Z]O[e$!
!

7\b[aS_%7YOWZO[a$!
!
! c`&!
!
?EBDF<5C!7=5G9!65C@!C5H>DC5A!
5GGD7>5H>DC$!O![OaW\[OY!O``\QWOaW\[3!
FD69FH!B&!=5K@>CG$!O[!W[RWcWRbOY3!
7=F>GH>C9!J&!=5K@>CG$!O[!W[RWcWRbOY3!
8D9G!)%)(!O[R!FD9!6IG>C9GG!
9CH>H>9G!)!aV_\bUV!)($!W[QYb`WcS$!

! ! 7\b[aS_%8STS[RO[a'7_\``%
! ! 8STS[RO[a`&!

#
#
#
#
#
#
#
#
#
#
#!
#
#
#
#
#
#
#

Case Number: A-13-692304-C

Electronically Filed
8/16/2018 11:54 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUUURTRTRTRTTRTRTTT



)!

*!

+!

,!

-!

.!

/!

0!

1!

)(!

))!

)*!

)+!

),!

)-!

).!

)/!

)0!

)1!

*(!

*)!

**!

*+!

*,!

*-!

*.!

*/!

*0!
!

DMWEST #14545008 v2 *

6
5

A
A

5
F

8
!G

E
5

=
F

!A
A

E
!

)
1
0

(
!;

9
G

H
>J

5
A

!E
A

5
N

5
!8

F
>J

9
$!
G

I
>H

9
!1

(
(
!

A
5

G
!J

9
<

5
G

$!
C

9
J

5
8

5
!0

1
)

+
-
!

"/
(

*
#!

,
/

)
%/

(
(

(
!;

5
L

!"
/

(
*

#!
,
/

)
%/

(
/

(
!

EYSO`S!aOXS![\aWQS!aVOa!\[!aVS!)-aV!ROe!\T!5bUb`a$!*()0$!aVS!7YS_X!\T!aVS!7\b_a!

S[aS_SR!aVS!;W[RW[U`!\T!;OQa!O[R!7\[QYb`W\[`!\T!AOd!O[R!?bRUZS[a!W[!;Oc\_!\T!G;F!

>[cS`aZS[a`!E\\Y!)$!AA7!W[!aVS!OP\cS!ZS[aW\[SR!QO`S$!O!Q\]e!\T!dVWQV!W`!OaaOQVSR!

VS_Sa\&!

85H982!5bUb`a!).$!*()0&!

65AA5F8!GE5=F!AAE!

!
!
6e2!!'`'!!=\YYe!5[[!E_WS`a! ! ! !

5P_O[!9&!JWUWY$!9`^&!
CScORO!6O_!C\&!/-,0!
=\YYe!5[[!E_WS`a!
CScORO!6O_!C\&!)+**.!
)10(!;S`aWcOY!EYOfO$!8_WcS$!GbWaS!1((!
AO`!JSUO`$!CScORO!!01)+-!

!



)!

*!

+!

,!

-!

.!

/!

0!

1!

)(!

))!

)*!

)+!

),!

)-!

).!

)/!

)0!

)1!

*(!

*)!

**!

*+!

*,!

*-!

*.!

*/!

*0!
!

DMWEST #14545008 v2 +

6
5

A
A

5
F

8
!G

E
5

=
F

!A
A

E
!

)
1
0

(
!;

9
G

H
>J

5
A

!E
A

5
N

5
!8

F
>J

9
$!
G

I
>H

9
!1

(
(
!

A
5

G
!J

9
<

5
G

$!
C

9
J

5
8

5
!0

1
)

+
-
!

"/
(

*
#!

,
/

)
%/

(
(

(
!;

5
L

!"
/

(
*

#!
,
/

)
%/

(
/

(
!

! >! =9F96M! 79FH>;M! aVOa! \[! aVS! ).aV! ROe! \T! 5bUb`a! *()0$! O[R! ]b_`bO[a! a\!

C&F&7&E&! -"P#$! O! a_bS! O[R! Q\__SQa! Q\]e! \T! aVS! T\_SU\W[U! C

dO`!`S_cSR!cWO! aVS!7\b_ag`!DRe``Se!9%;WYS!

O[R!GS_cS!SYSQa_\[WQ!`e`aSZ!\[!aVS!T\YY\dW[U!]O_aWS`2!

!

8WO[O!9P_\[!
?OQ^bSYW[S!5&!<WYPS_a!
@O_S[!A&!=O[X`!
@>B!<>A69FH!96FDC!
/.*-!8SO[!BO_aW[!8_WcS$!GbWaS!))(!
AO`!JSUO`$!CScORO!01)+1%-1/,!
!

!
!
!

!
'`'!!7&!KSYY`! ! ! ! ! !
5[!SZ]Y\eSS!\T!65AA5F8!GE5=F!AAE!

!



Case Number: A-13-692304-C

Electronically Filed
8/15/2018 4:59 PM
Steven D. Grierson
CLERK OF THE COURTCLERKKKKKKK OF THE COUURTRTRRRTRTT



19
80

 F
E

S
T

I V
A

L
 P

L
A

Z
A

 D
 

V
E

G
A

S,
  N

E
V

A
D

A
 8

9
13

5 

	

1 	This matter came before the Court for hearing on June 5, 2018 on SFR 

2 Investments Pool 1, LLC's ("SFR") Motion for Summary Judgment and Counter- 

3 Motion to Strike, and JPMorgan Chase Bank, N.A.'s ("Chase") Motion for Summary 

4 Judgment. Karen L. Hanks, Esq. and Caryn Schiffman, Esq. appeared on behalf of 

5 SFR. Sylvia Semper, Esq. appeared on behalf of Chase. 

	

6 	Having reviewed and considered the full briefing and arguments of counsel, for 

7 the reasons stated on the record and in the pleadings, and good cause appearing, this 

8 Court makes the following findings of fact and conclusions of law.' 

	

9 	 FINDINGS OF FACT 

	

10 	1. 	On September 20, 2017, a Notice of Entry of Stipulation Requesting 

11 Reconsideration and Certification was filed with the Court. 

	

12 	2. 	As part of that Stipulation, the parties agreed that in light of Nation star 

	

E- 13 	Mortg., LLC v. SFR Invs. Pool 1, LLC, 	Nev. 	,396 P.3d 754 (Nev. 2017), this 

P. 14 Court's earlier grant of summary judgment in favor of SFR, on the issue of whether 

15 (1) 12 U.S.C. § 4617(j)(3) preempts NRS Chapter 116; (2) whether Freddie Mac had a 

16 valid and enforceable property interest at the time of the Association foreclosure sale; 
a 

17 and (3) whether Chase had a servicing agreement with Freddie Mac at the time of 

18 the Association foreclosure sale would be vacated. 

	

19 	3. 	The parties further stipulated that all other aspects of the Court's 

20 summary judgment ruling in favor of SFR would remain in place, with Chase 

21 retaining the right to challenge those other aspects in any future appeal. 

	

22 	4. 	As a result of this stipulation, on April 13, 2018, SFR and Chase filed 

23 summary judgment motions on the HERA issue. 

	

24 	5. 	On March 9, 2016, Chase filed its First Amended Complaint. This was 

25 the first time Chase alleged Freddie Mac had a property interest in the subject 

1  While Chase submitted this order to memorialize the Court's ruling, Chase 
does not concede or waive any argument it raised in its filed briefs or during oral 
argument. 

26 

27 

28 
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1 property commonly known as 3263 Morning Springs Drive, Henderson, Nevada 

2 89074. 

	

3 	6. 	The Association foreclosure sale took place on March 1, 2013. 

	

4 
	

7. 	In support of its Motion for Summary Judgment Chase attached a 

5 declaration from Dean Meyer, with attached exhibits that were not disclosed during 

6 the course of discovery. Chase never disclosed Dean Meyer as a witness during the 

7 course of discovery. The documents attached as Ex. 10, 11, 24 and 27 to Chase's 

8 Motion were also never disclosed during the course of discovery. 

	

9 	9. 	As a result, SFR filed a counter-motion to strike these documents and 

10 the affidavit of Dean Meyer. 

	

11 	10. However, the Court adopts the arguments and reasoning in Chase's 

12 opposition to SFR's Motion for Summary Judgment at pages 3 through 9 where 

13 Chase asserted Freddie Mac's ownership of the note at the time of the Association 

14 foreclosure sale, which renders 12 U.S.C. § 4617(j)(3) applicable at the time of the 

§ 15 Association foreclosure sale. 

	

16 	 CONCLUSIONS OF LAW 

	

17 	 Standard  

	

18 	A. 	Summary judgment is appropriate "when the pleadings and other 

19 evidence on file demonstrate that no 'genuine issue as to any material fact [remains] 

20 and that the moving party is entitled to a judgment as a matter of law." Wood v. 

21 Safeway, 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). Additionally, "[t]he 

22 purpose of summary judgment 'is to avoid a needless trial when an appropriate 

23 showing is made in advance that there is no genuine issue of fact to be tried, and the 

24 movant is entitled to judgment as a matter of law." McDonald v. D.P. Alexander & 

25 Las Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting 

26 Coray v. Horn, 80 Nev. 39, 40-41, 389 P.2d 76, 77 (1964). Moreover, the non-moving 

27 party "must, by affidavit or otherwise, set forth specific facts demonstrating the 

28 existence of a genuine issue for trial or have summary judgment entered against 
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1 [it]." Wood, 121 Nev. at 732, 121 P.3d at 1031. The non-moving party "is not 

2 entitled to build a case on the gossamer threads of whimsy, speculation, and 

3 conjecture." Id. Rather, the non-moving party must demonstrate specific facts as 

4 opposed to general allegations and conclusions. LaMantia v. Redisi, 118 Nev. 27, 29, 

5 38 P.3d 877, 879 (2002); Wayment v. Holmes, 112 Nev. 232, 237, 912 P.2d 816, 819 

6 (1996). Though inferences are to be drawn in favor of the non-moving party, an 

7 opponent to summary judgment, must show that it can produce evidence at trial to 

8 support its claim or defense. Van Cleave v. Kietz-Mill Minit Mart, 97 Nev. 414, 417, 

9 633 P.2d 1220, 1222 (1981). 

10 	 Statute of Limitations 

B. Under 12 U.S.C. § 4617(b)(12), any tort actions brought by the FHFA 

must be brought within three years from the date the claim arose. Here, the 

Association sale took place on March 1, 2013. As such, any tort claim brought by 

14 FHFA under HERA expired on March 1, 2016. Chase did not raise the HERA claim 

until March 9, 2016. Such claim is time-barred. 

C. Chase argues that 12 U.S.C. § 4617(b)(12) only applies if FHFA is a 

party. Chase, however, claims that because Chase, rather than FHFA is asserting 

HERA in this case, then the three-year statute of limitations does not apply. The 

Court rejects this argument. 

D. The problem with this argument is it would mean that a servicer who 

claims a derivative right to assert the federal foreclosure bar is actually in a superior 

position immune from the statute of limitations, and that would actually encourage 

the FHFA to not be a party and litigate its interests because to do so they would be 

foreclosed by the statute of limitations. 

E. Alternatively, Chase argues that its amended complaint should relate 

back to its original complaint. The Court rejects this argument. As SFR correctly 

points out, nothing in the original complaint alleged the federal foreclosure bar or 

facts and circumstances regarding a claimed federal interest that would put SFR on 
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1 notice that HERA was at issue in this case. See Wilson v. Fairchild Republic Co., 143 

2 F.3d 733, 738 (2d Cir. 1998) ("The pertinent inquiry, in this respect, is whether the 

3 original complaint gave the defendant fair notice of the newly alleged claims." (citing 

4 Baldwin County Welcome Center v. Brown, 466 U.S. 147,149 n.3, 104 S. Ct 1723 

5 (1984)). overruled on other grounds by Slayton v. Am. Express Co., 460 F.3d 215, 

6 227-28 (2d Cir.2006) (adopting de novo standard of review for Rule 15(c)). 

7 
	

Motion to Strike 

8 
	

G. 	Chase attached a declaration from Dean Meyer, with attached exhibits 

9 that were not disclosed during the course of discovery. The documents attached as 

10 Ex. 10, 11, 24 and 27 to Chase's Motion were also never disclosed during the course of 

11 discovery. Chase never disclosed Dean Meyer as a witness during the course of 

12 discovery. 

	

13 	H. 	The Court grants SFR's Motion to Strike. 

	

T4 14 	 ORDER 

	

j 15 	IT IS ORDERED, ADJUDGED, AND DECREED that SFR's Motion for 

16 Summary Judgment is GRANTED. 

	

17 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that JPMorgan 

18 Chase Bank, N.A.'s Motion for Summary Judgment is DENIED. 

	

19 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Deed of 

20 Trust recorded in the Official Records of the Clark County Recorder as Instrument 

21 No. 20060612 - 0003526 was extinguished by the homeowners association foreclosure 

22 sale held on behalf of the Association. 

	

23 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Chase, its 

24 predecessors in interest and its successors and assigns, have no further right, title, or 

25 interest in real property located at 3263 Morning Springs Drive, Henderson, Nevada 

26 89074, and are hereby permanently enjoined from taking any further action to 

27 enforce the now extinguished DOT, including but not limited to, clouding title, 

28 initiating, continuing to conduct, or taking any other action to foreclosure on, and 
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1 from selling, or transferring the Property. 

2 	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that title to real 

3 property located at 3263 Morning Springs Drive, Henderson, Nevada 89074, APN 

4 177-24-54-043 is hereby quieted in favor of SFR. 

5 	IT IS FURTHER ORDERED, ADJUDED, AND DECREED that JUDGMENT 

6 be entered in favor of SFR pursuant to this ORDER. 

7 	IT IS SO ORDERED. 

8 	DATED this  141  lay of 

Not Approved By: 

KIM GILBERT EBRON 

KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, 
LLC 

Approved as to Form Only By: 

BALLARD SPAHR LLP 

HOLLY  '  , SQ. 
Nevada Bar No. 13226 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
Attorneys for JPMorgan Chase Bank, 
NA. 
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