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CHRONOLOGICAL INDEX

Document Filing Date Volume and
Bates
Number(s)

Complaint November 27,2013 | 1 AA 001-007

Proof of Service of Summons and March 11, 2014 1 AA 008-010

Complaint

Answer, Counterclaim and Cross-Claim March 18, 2014 1 AA 011-023

Amended Answer, Counterclaim and March 20, 2014 1 AA 024-034

Cross-Claim

Scheduling Order June 29, 2015 1 AA 035-037

Answer to Amended Counterclaim August 11, 2015 1 AA 038-048

Motion for Leave to Amend Complaint February 2, 2016 1 AA 049-068

Order Granting Motion for Leave to March 8, 2016 1 AA 069-070

Amend the Complaint

Amended Complaint March 9, 2016 1 AA 071-081

SFR Investments Pool 1, LLC’s Answer to | March 23, 2016 1 AA 082-091

Amended Complaint

Excerpts from Transcript of Deposition of | April 21, 2016 1 AA 092-103

Susan Lyn Newby

JPMorgan Chase Bank, N.A.’s Response to | May 2, 2016 1 AA 104-117

SFR Investment Pool 1, LLC’s Requests

for Admission

Excerpts from JPMorgan Chase Bank May 6, 2016 1 AA 118-129

N.A.’s First Supplement to N.R.C.P. 16.1

Disclosures

Stipulation and Order to Extend Discovery | June 28, 2016 1 AA 130-133

Deadlines

SFR Investments Pool 1, LLC’s Motion for | July 7, 2016 1 AA 134-156

Summary Judgment (Exhibits Omitted)

JPMorgan Chase Bank, N.A.’s Motion for | July 26, 2016 1 AA 157-190

Summary Judgment

Excerpts from JPMorgan Chase Bank, July 26, 2016 2 AA 191-257

N.A.’s Joint Appendix of Exhibits to
Motion for Summary Judgment and
Opposition to SFR Investments Pool 1,
LLC’s Motion for Summary Judgment




Order Granting SFR Investments Pool 1,
LLC’s Motion for Summary Judgment

August 23, 2016

2 AA 258-267

Motion to Extend Discovery Deadlines and
to Re-Set Trial Date

January 23, 2018

2 AA 268-274

SFR Investments Pool 1, LLC’s Opposition
to Plaintiff’s Motion to Extend (Exhibits
Omitted)

January 30, 2018

2 AA 275-286

Notice of Withdrawal of Motion to Extend
Discovery Deadlines and to Re-Set Trial
Date

February 1, 2018

2 AA 287-289

JPMorgan Chase Bank, N.A.’s Motion for
Summary Judgment

April 13, 2018

2 AA 290-314

Excerpts from JPMorgan Chase Bank,
N.A.’s Appendix of Exhibits to Motion for
Summary Judgment

April 13, 2018

3 AA 315-523

SFR Investments Pool 1, LLC’s Motion for
Summary Judgment (Exhibits Omitted)

April 13, 2018

3 AA 524-533

JPMorgan Chase Bank, N.A.’s Opposition
to SFR’s Motion for Summary Judgment

May 4, 2018

3 AA 534-547

SFR Investments Pool 1, LLC’s Opposition
to JPMorgan Chase Bank, N.A.’s Motion
for Summary Judgment and Countermotion
to Strike

May 4, 2018

4 AA 548-567

SFR Investments Pool 1, LLC’s Reply in
Support of Motion for Summary Judgment

May 18, 2018

4 AA 568-574

JPMorgan Chase Bank, N.A.’s Reply in
Support of Motion for Summary Judgment
(Exhibits Omitted)

May 25, 2018

4 AA 575-594

SFR Investments Pool 1, LLC’s Reply in
Support of Counter-motion to Strike

May 29, 2018

4 AA 595-599

Reporter’s Transcript of Proceedings re:
Motions

June 5, 2018

4 AA 600-624

Findings of Fact and Conclusions of Law
and Judgment in Favor of SFR Investments
Pool 1, LLC

August 15, 2018

4 AA 625-630

Notice of Entry of Findings of Fact and
Conclusions of Law and Judgment in Favor
of SFR Investments Pool 1, LLC

August 16, 2018

4 AA 631-639

Notice of Appeal

September 17, 2018

4 AA 640-642




Stipulation and Order

February 6, 2019

4 AA 643-646

Stipulation and Order Dismissing Third

Cause of Action (Unjust Enrichment) with

Prejudice

February 12, 2019

4 AA 647-649
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CERTIFICATE OF SERVICE

| certify that on April 12, 2019, | filed Appellant’s Appendix — VVolume 2.
Service will be made on the following through the Court’s electronic filing
system:

Jacqueline A. Gilbert
KiM GILBERT EBRON

Counsel for Respondent

/s/ Matthew D.Lamb

An Employee of Ballard Spahr
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BALLARD SraHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS YEGAS, NEVADA 89106

(702) 471-7000 FAX (702) 471-7070

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

JPMORGAN CHASE BANK, N.A.’S
JOINT APPENDIX OF EXHIBITS TO
MOTION FOR SUMMARY JUDGMENT
-and -
OPPOSITION TO SFR INVESTMENTS POOL I, LLC'S
MOTION FOR SUMMARY JUDGMENT

Exhibit Document _ Appendix
Page
1. Loan Transfer History 001
2. MAS1/AQNI1 002-004
3. Residential Broker Price Opinion dated February 13, 2011 005-014
4 JPMorgan Chase Bank, Nation Association’s Declaration In 015-018
) Support of Motion for Summary Judgment
5 Deed of Trust, Recorded Instrument No. 200606120003526 019-039
j (certified copy)
6. Note 040-043
Declaration of Dean Meyer in Support of I) JPMorgan Chase
7 Bank, N.A.'s Opposition to SFR Investments Pool 1, LLC's 044-57
' Motion for Summary Judgment and (1I) JPMorgan Chase Bank,
N.A''s Motion for Summary Judgment
8 Assignment of Deed of Trust, Recorded Instrument No. 058-059
’ 200910270000618 (certified copy)
Excerpts from Freddie Mac Single-Family Seller/Servicer Guide
9. (available at www.freddiemac.com/singlefamily/ 060-85
guide/bulleting/pdf/063015Guide.pdf)
10 Chapter 7 Bankruptcy Petition concerning Robert and Christine 086-143
) Hawkins
1 Chapter 7 Discharge Order conceming Robert and Christine 144-145
) Hawkins
12 Letter from Bankruptcy representation for Robert and Christine 146-147
) Hawkins to NAS — notification of discharge and order
13. NAS letters to Robert and Christine Hawkins demanding payment 148-150
14 Notice of Delinquent Assessment Lien, Recorded Instrument No. 151
) 201208030002972 (certified copy)
Pebble Canyon Homeowners Association Declaration of
15 Covenants, Conditions and Restrictions and Grant of Easement 152-184
: CC&Rs, Recorded Instrument No. 199111080001962 (certified -
copy)
Notice of Default and Election to Sell Under Homeowners
16. Association Lien, Recorded Instrument No. 201209200001446 185-186
(certified copy)
17 Notice of Foreclosure Sale, Recorded Instrument No. 187-188
) 201302070000892 (certified copy)
18 Foreclosure Deed, Recorded Instrument No. 201303060001648 189-191
' (certified copy)
19. Excerpts of 30(b)(6) deposition for Nevada Association Services 192-196
20 NAS Statement of Assessments, Late Fees, Interest, Attorneys 197-198
) Fees & Collection Costs 01/01/2011 - 3/1/20136
21, Pebble Canyon HOA account ledger 199-202
13041067_2
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BALLARD SPAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 89106

{702} 471-T000 FAX (112) 471-7070

22. FHFA's statement of April 21, 2015 203

23, Expert Report of Craig Morley 204-239
JPMorgan Chase Bank N.A. Escrow Activity and Corporate )

24. Advance Activity 240-249
Clark County Assessor's Real Property Information dated _

25| February 1, 2013 250-252

26, Excerpts of 30{b)}(6) deposition for Pebble Creek 253-259

27. Excerpts of deposition of Robert "Bob" Diamond 260-264

28. Excerpts of 30(b)(6) deposition for SFR Investments Pool 1, LLC 265-276

29 Substitution of Trustee, Recorded Instrument No. 277

- 201302220001500 (certified copy)

DATED this 26" day of July, 2016.

13041067_2

Ballard Spahr LLP

By: __ /s/ Holly Priest @

Abran E. Vigil .
Nevada Bar No. 7548

Holly Ann Priest

Nevada Bar No. 13226

100 North City Parkway, Suite 1750

Las Vegas, Nevada 89106-4617

Attorneys for Plaintiff and Counter-Defendant
JPMorgan Chase Bank N.A.
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BALLARD SPAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 89106

(702 471-7000 FAX (702) 471-7070

10
1
12
13
14
15
16
17
18
19

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 26" day of July, 2016, and pursuant to N.R.C.P. 5(b), a

true and correct copy of the foregoing JPMORGAN CHASE BANK, N.A.’S JOINT APPENDIX

OF EXHIBITS TO MOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO SFR’S

MOTION FOR SUMMARY JUDGMENT was served on the following counsel of record via the

Court’s electronic service system:

DIANA S. CLINE
JACQUELINE A. GILBERT
KIM GILBERT EBRON

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

13041067_2

/s/ Mary Kay Carlton
An employee of BALLARD SPAHR LLP

AA 194




EXHIBIT 1

EXHIBIT 1

AA 195



3270 Explorer: Loan Transfer History (LNTH)
R 156 - JPMORGAN CHASE BANK, N.A.
Loan Number:! Redacted | Borrower Name: HAWKINS,ROBERTM

LNTH | ___ Redacted | LOAN TRANSFER HISTORY 07/07/16 15:16:50

TRAN DATE OLD/INV NEW/INV HT MM S/R/M BADDITIONAL TRANSFER INFORMATICN

DATE PARID EFF DATE EFF BALANCE INV LOAN # OLD S/F NEW S/F GF AFT B/B
FRCD

———————— CLIENT 156 PRE 10-01-11 --------- CLIENT 908 PRE 09%-01-0% --——--——=-——

09/02/09 WOB/002 (€33/002 1 N MAINT INVESTOR

06/01/09 07/01/09  232031.22 IR 16084 .00425000  .00425000 +00.000000

09/28/06 J35/009 227/002 1 N SALE  TO FHLMC

08/27/06 10/01/06 239585.586 ;nggﬂeoaq .00250000 .00425000 +00.000000
09/09/06 918/001 J35/00%9 1 N MAINT INVESTOR

_/_/__ 09/01/06 239793.36 |Remcwa3532  .002500060  .00250000 +00.000000

!
H
| PSP

Printed By: E447544 on 7/8/2016 2:26:21 PM Page 1 of 1

0001

PRETYGEINS0136
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3270 Explorer: Loan Master Maint and Display (MAS1/AQN1)
156 - JPMORGAN CHASE BANK, N.A.

Loan Number:;

*hmie

Borrower Name: HAWKINS ROBERTM

MASL LOAN | Redacted ! MSP LOAN MARSTER MAINT. & DISPLAY 07707716
HAME RM HAWKINS TYPE 13 IST WMTG, CONVEN W/C INS
-- AQH1 -- ACQUISITIONH AHD SALES —s—msmmmm oo mm e oo
ACON ACOUISITION OLD LOAN ACQUISITION  OLD SVCR
DATE PRIN BAL . NUMBER D NUMBER

050105 239793.36 | Redacted |  GRPT0S05S 480
(MMDDYY }

ACQUISITIQM  ©OLD LM § IMDEX

T7PE STOP DATE
3
1-ORIGINATED {MMDDYY) MEES QRIG ORG 1D

2-PURCHASE
3-SERV TRAMSFER SPEC CD: 500 RCRS CD: CUsST CD:
GRTG NOTE HLD M

1%:33:10
GPQUP

Y/E PPTG
FROM ACT OT7
M
(TN}

LOAN SERV HEW SERY CONTRRCT LO&GN SERV
SCLD ID LCAM IUMEBER SERV SOLD GT TRAIIS DT
1sT HMDDYY HMDBYY

210

PRESS PFld FOF MEMOS
LIFE-OF-LCAMN: LEGAL RACTIOMN °COMPLEX*
DISCHARGED CH7 BANKRUPTCY

* ADDITIOMAL MESSAGES "--e--mewmere—eo—oo

Printed By: 447544 on 7/8/2016 2.33:16 PM

Page 1 of 1
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3270 Explorer: Loan Master Maint and Display (MAS1/NV1)
' 156 - JPMORGAN CHASE BANK, N.A.

Loan Number:{ Redacted ! Borrower Name: HAWKINS ROBERTM
MAS1 LOAN{ ~ Redacted | MSP LOAN MASTER MAINT. & DISPLAY 07/07/16  15:32:11
NAME RM HAWKINS TYPE 13 1ST MTG, CONVEN W/0O INS GROUP
-- INV1 -- INVESTOR, SERVICE FEE§——————— - mmm e e e =

INV CAT INV LOAM NO SALE/REPURCH --- FNMA LASER --- FNMA DEL
5CA 002 {Redacead6084 FLAG DATE CcD DATE CHANGED STATUS
s 082706 0 (0-9)
INV FREDDIE MAC 877903 (MMDDYY) SSRI
HDR A3, PARC-5 GURAR FEE ----SERVICE FEE--—-
8200 JONES BRANCH DR. RATE % RATE OR $ AMOUNT
MCLEAN VA 22102 00.00000 % . 425000 0.00
CSFB/WMMSC-S/S SC ACC CD INT IN ADV BAL
FRCD . .00
CONTRACT/POCL NO INV SCHED DEF INT INV ACT DEF INT INV SCHED PRIN BAL
239,585.56 232,031.22
---THIRD PARTY SERVICE FEES--- FHLMC  -————- EXCESS SERVICE FEES---—--
CORRESPONDENT PLAN 18T REMIT INACT ORIG SERV FEE:
CODE CODE DATE I UNAMORT SERV FEE:
. . L GSE R ORIGINAL TERM: _
{MMYY} HN ©  REMAINING TERM: _
CCORR/PLAN: OPTION: DOC CUST: DC999

PRESS PF14 FOR MEMOS
LIFE-OF-LOAN: LEGAL ACTIOCN
DISCHARGED CH7 BANKRUPTCY

*COMPLEX™*

{(PF15: OWNER/ASSIGNEE)

Printed By: E447544 on 7/8/2016 2:3218 PV

Page 1 of 1
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3270 Explorer: Loan Master Maint and Display (MAS1/USR3)

156 - JPMORGAN CHASE BANK, N.A.

Borrower Name: HAWKINS,ROBERTM

MASL LOAN | _ Redacted | MSP LOAN MASTER MAINT. & DISPLAY 07/07/16 15:33:52
NAME RM HAWKINS TYPE 13 1ST MTG,CONVEN W/O INS GROUP
-— USR3 —- EXPANDED USER FIELDS —======= oo s o o 1
ORIGOFC ORIG TRAILER
NAME LN NUM FIVE
HWAMU LOANS PROJECT UNO -
DEAL SL CHANN LNBRD STOP PREG B NWCDT
ID DATE 2 ID TYPE REIT IND GRAD
x — —_— D
(MMDDYY)
ACCT RECON ORIG
CHGS VENDOR OFFCD
F1332
ACQ RECON ORIG HAZ SPLT  RECON DTI
ENTITY RESULT INV  IND  IDMI RES AMT RATIO
(MMDDYY)
——————————————————————————— * ADDITIONAL MESSAGES *-~----- PF8: PAGE TWO -------

PRESS PFl14 FOR MEMOS
LIFE-OF-LOAN: LEGAL ACTION *COMPLEX*
DISCHARGED CH7 BANKRUPTCY

Printed By: E447544 on 7/8/2016 2:34:06 PM

Page 1 of 1
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3270 Explorer: Customer Service Workstation (SER1/LOAN)
156 - JJMORGAN CHASE BANK, N.A.

ety

Loan Number:: _Redacted Borrower Name: HAWKINS ROBERTM
SER1 | Redacted CUSTOMER SERVICE 1INV 5CA/002 07/07/16 15:30:58
ROBERT M HAWKINS {.___Redacted {0 'TYPE CONV. RES. MAN F
CHRISTINE Vv HAWKINS Redacted i IR 6.75000 BR 702-454-4228
3263 MORNING SPRINGS HENDERSON NV 89074 000-000-0000
_  LEGAL < * STRICTLY CONFIDENTIAL * LEGAL ACTION * >: 06/20/16
————— LOAN~======r=—=———~——————% TOAN INFORMATION *-—--—--om—mmm e~
-——- 07/01/0% PMT --- LAST PAID DATE DUE AMCUNT (13 MONTHS)

15T P&l 1556.64 PAYMENT Wu: P

*COUNTY 147.94 HAZARD 03/23/16 04/16 1744.00- POREMOST INS CO
*HAZ 57.23 COUNTY 02/08/16 02/16 311.26- RCV:

*OV/SH 22.63

TOT PMT 1784.44

ANALYZED COUF MO
03/15/16 06

LC DUE 389.15  =-mme--- BALANCES —--——-=--- BILL PROD

OTH FEES 75.95 PRINCIPAL 232,031.22 07/01/16

TOT DUE 154936.48 ESCROW 22,102.54- YTD PRN .00

-~ PENDING PAYMENT -- SUSPENSE .00 YTD TAX 311.26
01/12 1864.25 RES ESC .00 YTD INT .00

-——* PF2 FOR ADDL MESSAGES *---——-—————— - e e e mmm e m—

PRESS PF14 FOR MEMOCS

LIFE-OF-LCAN: LEGAL ACTION *COMPLEX*

DISCHARGED CH7 BANKRUPTCY SUSPENDED FORECLOSURE

Printed By: E447544 on 7/8/2016 2:31:04 PM Page 1 of 1
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BALLARD SPAHR LLP
100 NORTH CITY PARKWAY. SUITE 1750

LAS VEGAS, NEVADA 89106

LS 7% Y -]

e

(02) 471-5000 FAX, (702 471-7070
o o [ et — i st — b p—t
] s ] -3 o o} - W [ ] — [an TN (o BN # o -1 [=>}

Abran E. Vigil

Nevada Bar No. 7548

Russell J. Burke

Nevada Bar No. 12710

Holly Ann Priest

Nevada Bar No. 13226

BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106-4617
Telephone: (702) 471-7000
Facsimile: (702) 471-7070

E-Mail: vigila@ballardspahr.com
E-Mail: burker@ballardspahr.com
E-Mail: priesth@ballardspahr.com

Attorneys for Plaintiff and Counter-Defendant
JPMorgan Chase Bank, National Association

DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL )
ASSOCIATION, a national association,

Plaintiff,
Vs.
SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company; DOES 1
through 10, ROE BUSINESS ENTITIES 1
through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,

Vs,

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross-
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
}

CASE NO. A-13-692304-C
DEPT NO. XXIV
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BALLARD SPAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

1.AS VEGAS, NEVADA 89106

(7028 471-7000 FAX, €702) 4717070
o Pk — Pt — () e e Jud ek
[de] o0 -1 a3 4] IS oo o ok ) da] o 2] | (=] o =S Qo bo

| NS o
- O

22
23
24
25
26
27
28

JPMORGAN CHASE BANK, NATIONAL ASSOCIATION'S DECLARATION IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

I, Evan L. Grageda, declare under the penalty of perjury of the laws of the
State of Nevada as follows:

1. My name is Evan L. Grageda. 1 have personal knowledge of and am
competent to testify as to the facts stated herein by virtue of my position as Legal
Specialist III for JPMorgan Chase Bank, National Association (“Chase”).

2. As an authorized signer, I am familiar with certain systems and
databases maintained by Chase that contain data regarding certain loans owned by
the Federal Home Loan Mortgage Corporation (“Freddie Mac”) and serviced by
Chase. This declaration 1s based upon my review of Chase’s svstems and databases
containing business and servicing records for the loan made to Counter-defendants
Robert and Christine Hawkins.

3. Entries in Chase’s systems and databases arc made at or near the time
of the events recorded by, or from information transmitted by, persons with
knowledge. Chase maintains and kceps these systems and databases in the ordinary
course of Chase's regularly conducted business activity, and it is the regular practice
of Chase to keep and maintain information regarding loans owned by Freddie Mac
and serviced by Chase in Chase’s databases. Chase's systems and databases consist
of records that were made and kept by Chase in the course of ite regularly conducted
activities pursuant to its regular business practice of creating such records. These
systems and databases store Chase’s business records,

4, ] have reviewed the public documents identified in the following
paragraphs. I have also reviewed Chase’s business records.

5. Chase’s business records and my review of the public documents refiect
the following:

a. On or about June 7, 2006, Robert and Christine Hawkins

(“Borrowers”) obtained a loan from GreenPoint Mortgage Funding,
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Inc. in the amount of $240,000.00 (the “Loan”). The Loan is secured
by a real property located at 3263 Morning Springs Drive,
Henderson, Nevada 89074 (the “Property”). Borrowers executed a
Deed of Trust (the “Deed of Trust”) and a Note (the “Note”) in

connection with the Loan.

. The Deed of Trust was recorded on June 12, 2006 in Clark County as

Instrument No. 20060612-0003526 and identifies Mortgage
Electronic Registration Systems, Inc., acting solely as a nominee for
GreenPoint Mortgage Funding, Inc., its successors and assigns, as

the beneficiary under the Deed of Trust.

. As indicated by Chase's business records, Freddie Mac acquired

ownership of the Loan on or about October 1, 2006 and still is the
current owner. A redacted but otherwise truc and correct copy of
Loan Transfer History attesting to the date Freddic Mac acquired an

ownership interest is attached as Exhibit 1.

. Washington Mutual Bank, FA became the servicer of the Loan on or

about September 1, 2006 and Chase has serviced the loan through
the present, including on March 1, 2013. A redacted but otherwise
truc and correct copy of MAS1/AQN1 screenshot demonstrating
Washington Mutual Bank, FA and Chase's role as servicer from

September 1, 2006 to the present is attached as Exhibit 2.

2. Mortgage Electronic Registrations Systems, Inc., assigned the Deed

of Trust to Chase pursuant to the “Assignment of Deed of Trust”
recorded October 27, 2009 in Clark County Recorder's Office as
Instrument #. 200910270000618.

Chase’s business rccords related to the Loan include a Residential
Broker Price Opinion, dated February 13, 2011. A redacted but otherwise true and

correct copy of the Residential Broker Price Opinion is attached as Exhibit 3.
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I declare under the penalty of perjury under the law of the State of the Nevada

that the foregoing facts are truc and correct.

Executed on July 26, 2016.

JPMorgan Chase Bank, National
Association

WA I VRN

R\

Evlan L. Grage(fa
Authorized Sig!ner

CASE 7. A-13 L7230 -
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20060612-00035

Fes: $34.80
Asscssor's Parcel Number; NIC Foe; $0.00
177-24-514-043

. . . 0671212006 18:80:35

Returmn To: GreenPoint Mortgage Funding,
tne. o ’ ;msmzzass
981 Airway Court, Suite E equestor.
Santa Rosi, CA 95403-2049 //é\ ngHTERS TITLE OF NEVADA
Prepared By: GreenPaint Mortgage Frances Deane KGP
Funding, Inc. i Clark County Recorder  Pas: 21
100 Wood Hollow Drive, Novato, CA
9345345

Recarding Begussted By GreenPoint Mortgag

Funding, Inc.
981 Airway Court, Suite E

Santa Rosa, CA, 95403-2049 130 39\9\(0 _;l Y

{Space Above This Line For Recording Data]

DEED OF TRUST o R oo

DEFINITIONS

Words used in multiple sections of this document are defincd below and other words are defined in
Sections 3, 11, 13, 18, 20 and 2]. Certain rutes regarding tie usage of words used in this document are
also provided in Section 16,

(A} "Sccurity Instrument" means this document, which is datcd June 7, 2006 R
logether with all Riders to this document.

(B) "Borrower" is Robert M. Hawkins and Christine V. Hawkins, Husband And
Wife as joint tenants

Borrower is the trustor under this Security Instrument,
(C) "Lender" is GreenPeint Mortgage Funding, Inc.

Lender is a Corporation
organized and existing under he laws of the State of New York .
8007
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Lender's address is 100 Weod Hollow Drive, Novato, CA 54945
(D) "Trustee" is Marin Conveyancing Corp.

(E) '"MERS" is Mongage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the bencficiary
under this Security Instrument, MERS is organized and existing under the laws of Dclaware, and has an
address and telephone number of P.O. Box 2026, Flim, M1 48501-2026, tel, (88%) 679-MERS.
(F) "Note" means the promissory note signed by Borrower and dated June 7, 2006
The Nole states that Borrower owes Lender two hundred forty thousand and 00/100

Doliars
(U.S. $240,000.00 ) plus interest. Borrower hasg promised to pay this debt in regular Periodic
Paymments and to pay the debt in full not later than July 1, 2036
(G) "Property" means the property that is described below under the heading "Transfcr of Rights in the
Propeny."”
(H) "Loan" means the debt cvidenced by the Note, plus interest, any prepaynient charges and late charges
due under the Note, and al! sums due under this Security Instrument, plus interest,
(I} "Riders" means all Riders to this Security Instrument thut are cxccuted by Borrower. The following
Riders arc to be execoted by Borrower [check box as applicable}:

Cl Adjustable Rate Rider (O] condominium Rider (] Second Home Rider
Balloon Rider Lx] Planncd Unit Development Rider E 14 Family Rider
[ VA Rider C) Biweekly Payment Rider Other(s) [specily]

Occupancy Rider [ Interim Interest Rider

(J} "Applicahle Law™ mcans all controlling applicable federal, state and local statutes, regulations,

ordinances and adounistrative rules and orders (that have the effect of law) as well as all applicable final,

nen-appealable judicial opinions.

(K) "Community Association Dues, Fees, and Asscssments™ means all ducs, fces, asscssments and other

charges that are imposed on Bomrower or the Propenty by a condominium association, homeowners

association or similar organization.

(L) "Elcctronic Funds Transfer” means any transfer of funds, other than a transaction originated by

check, draft, or similar paper instrumenl, which is initiated through an eleclronic terminal, telephonic

instrument, computer, or magnetic tape so as 1o order, instruct, or sutharive a financial institution to debit

or credit an account. Such term includes, but is not limited (0, point-of-sale transfers, automated teller

muchine transactions, transfers initiated by telephone, wire transfers, and aulomated clearinghouse

ransfers.

(M) '"Escrow Items' means thosc items that are described in Section 3.

(N} "Misccllancous Proceeds" means any compensation, setilement, award of damages, or proceeds paid

by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)

damage lo, or destruction of, the Properly; (ii) condemnation or other tuking of all or any pan of the

Property; (iii) conveyance in lieu of condemnation; or {iv) misrcprescntations of, or omissions as to, the

value and/er condition of the Propenty.

(0) "Mortgage Insurance” means insurance protecling Lendsr against the nonpayment of, or default on,

the Loan,

(P) "Perigdic Payment™ mezans the regularly scheduled ammount due for (i) principal and interest under the

Noie, plus (i} any amounts under Section 3 of this Security Instrument.

(Q) "RESPA" means the Real Estate Settlement Procedures Act {12 U.5.C. Section 2601 et seq.) and its

implemenling regulation, Regulation X (24 C.F.R. Past 3500), as they might be amended from time to
8007

@B -6ANY) (0507) Page 2 of 15 Form 3029 1/01

0020

AA 209



ime, or any additional or successor legislation or repulation that governs the same subject matier, As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are iinposed in regard
to a "federally related mortgage loan” even if the Loan does not qualify as a "federally related mortgage
toan" under RESPA.

(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumcd Borrower's obligations under the Note and/or this Security Instrument,

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security I[nstrument is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower's covenants and agreements under this Security [nstrument and the Note. For
this purpose, Borrower irrcvocably grants and conveys to Trustee, in trust, with power of sale, the
fotlowing described property located in the County [Type of Recording Jurisdiction]
of Clark [Name of Recording Jurisdiction]:

As more particularly described in exhibit "A"attached heretc and made a
part hereof.

Parcel ID Number; 177-24-514-043 which currently has the address of
3263 Morning Springs Drive [Street]
Henderson [City]), Nevada 89074 [Zip Code]

("Properly Address"):

TOGETHER WITH all the improvements now or hereafier erected on (he property, and all
easements, appurtenances, and fixtures now or hereafter a pant of the property. All replacements and
additions shall also be covered by this Sccurity Instrument. All of the foregoing is referred to in this
Scourity Instrumient as the "Property." Borrower understands and agrees that MERS holds only legal tille
to the interesls granted by Bomrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: 1o exercise any
or all of those interests, including, but not limited to, the right (o foreclose and seli the Property; and to
take any action requircd of Lender including, but not limited to, relcasing and canceling this Security
instrument.

BORROWER COVENANTS that Borrower is {awfully seiszd of the estate hereby conveyed and has
the right to grant and convey the Property and thut the Property is unencumbered, except for encumbrances
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af record, Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record,

THIS SECURITY INSTRUMENT combines uniform covenants for national usc and non-uniform
covenants with limited variations by jurisdiction to constitete a uniform security instrument covering real
property.

UMNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Chuarges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt cvidenced by the Note and any
prepaynient charges and late charges due under the Note. Borrower shall also pay funds for Escrow liems
pursuant to Section 3, Payments duc under the Note and this Security Instrument shall be made in U.5.
currency. However, if any check or ather instrument received by Lender as payment under the Note or this
Security Instrument is returned 1o Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Sccurity Instrumcnl be made in one or more of Lhe following forms, as
selected by Lender: (a) cash; (b} moncy order, (¢} cedtified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn upon an institotion whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.

Puvments are deemed received by Lender when reccived at the location designated in the Note or at
such other location as may be designalcd by Lender in accordince with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current, Lender may accept any payment or partial payment insufficient to bring the Loan
surrent, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
pavinenis in the future, but Lender is not obligated 10 apply such payments at the time such payments are
accepted, 1F each Peripdic Payment is applicd as of its scheduled due date, then Lender need not pay
intcrest on unapplied funds. Lender may hold such unapplied funds unti) Borrower makes payment to bring
the Loan curremt. [f Barrower does not do so within a reasoruble period of time, Lender shali either apply
such funds or return them 1o Borrower. |f not applied earlier, such funds will be applied to the outstanding
principal balance under the Note irunediately prior lo foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrawer from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.

1. Application of Paymecnty or Proceeds. Except as otlicrwise described in this Section 2, afl
paymenis acecpted and applied by Lender shall be applied in the following order of priority: (a) interest
duc under the Note, (b} principal due under the Note; (¢) amounts duc under Section 3. Such payments
shall be applied to each Periodic Mayment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts duc under this Sccurity Instrument, and
then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applicd (o the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Peniodic Payments if, and to the extent that, each payment can be
paid in full. To 1he extent that any excess exisls alter the payment is applied {o the full payment of one or
more Periodic Payments, such excess may be applied to any late charges duc. Voluntary prepayments shalt
bc applied first 1o any prepay ment charges and then as described in the Note,

Any application of payments, insurance proceeds, or Miscellaneous Proceeds (o principal due under
the Note shall not extend or postpone the duc date, or change the amount, of the Periodic Payments.

3. Funds for Escrow ltems. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") (o provide for payment of amounts due
for: {(a) 1axes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Propeny; (b) lcaseheold payments or ground rents on the Property, if any; (c)
prerniums for any and all insurance rcquired by Lender under Section 5; and (d) Mortgage Insurance
premivms, if anv, or any sums payable by Borrower to Lender in lien of the payment of Mortgage
insurance premiums in accordance with the provisions of Section 10, These items are called "Escrow
ftems.” At origination or at any time duting the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be cscrowed by Borrower, and such ducs, fees and
nssessroznts shall be an Escrow [tem. Bomrower shall prompily furnish to Lender all notices of amounts to
be paid under this Scction. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
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Borrower's obligation to pay the Funds for any or all Escrow ltems. Lender may waive Borrower's
obligation to pay 10 Lender Funds for any or all Escrow ltems at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay direcily, when and where payable, the amounts
due for any Escrow ltems for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish o Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide reccipts shall for all purposes be deemed 1o
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreemeznt"
is used in Section 9. I( Borrower is obligated to pay Escrow llems directly, pursuant to a watver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Scction ¢
and pay such amourt and Borrower shal then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as 1o any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender ail Funds, and in
such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
tequire under RESPA. Lender shall estimate the amount of Funds duc on the basis of current data and
rcasonable estimates of expenditures of future Escrow ltems or otherwise in accordance with Applicable
Law.

The Funds shall be held in an institution whose depasits are insured by a federal agency,
instrumerdality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funrds to pay the Escrow liems no later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow [tems, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender lo make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give 1o Barrower, without charge, an annual accounting of the
Funds as required by RESPA.

If there is a surplus of Funds held in cscrow, as defined under RESPA, Lender shall account to
Borrowcer for the excess (unds in accordance with RESPA. If there is a shortape of Funds held in escrow,
as definzd under RESPA, Lender shall notily Borrower as required by RESPA, and Borrower shall pay 10
Lender the amount necessary 10 make up the shortage in accordance with RESPA, bul in no mare than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments,

Upon payment in full of all sums sccured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.

4. Charges; Licns. Bomrower shall pay all taxes, assessinemts, charpes, fines, and impositions
uttributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Comnmunity Association Dues, Fees, and Asscssments, if any. To
the extent thal these items stre Escrow Items, Borrower shall psy them in the manner provided in Section 3.

Borrower shall prownptly discharge any lien which has priority over this Secusity Instrumeni unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but anly so long as Borrower is performing such agreement; (b} contesis the licn in pood faith
hy, or defends against cnforcement of the licn in, legal proccedings which in Lender's opinion operate 10
prevent the enforcement of the lien while those proceedings arc pending, but only umil such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the licn to this Security Instrument. If Lender determines that amy part of the Property is subject to a licn
which can attain priority over this Security [nstruoment, Lender may give Borrower a notice identifying the
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or lake one or
mor¢ of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estale tax verification and/or
reporting service used by Lender in connection with this Loan,

5. Property lnsurance. Borrower shall keep the improvements now existing or hereafter crected on
the Propenty insured against loss by fire, hazards included within the term "extended coverage,” and any
other hazards including, bul not limited to, earthquakes and floods, for which Lender requires insurance,
This insvrance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprave Borrawer's choice, which right shall not bc exercised unreasonably, Lender may
requirc Borrower 10 pay, in connection with this Loan, either; {a) a one-time charge for flood zone
determination, cerntification and tracking scrvices; or (b) a ong-time charge for flood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
paymen of any fres imposed by the Federal Emcrgency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Bammowcer's e¢xpense. Lender is under no obligation to purchase any
particulir type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not prolect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or jiability and might provide greater or lesser coverage than was previously in cffect. Borrower
acknowledges that the cost of the insurance coverage so obilained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear imerest
at the Note rate froin the date of disburscment and shall be payable, with such interest, upon notice from
Lender 10 Borrower requesting pay ment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard morigage clause, and shall name Lender as
morigagee and/or as an additional loss payec. Lender shall have the right te hold the policies and renewal
certilicates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
rencwal notices, If Borrower obtains any fonn of insurance coverage, nol otherwise required by Lender,
for damage to, or destruction of, the Propenty. such policy shall include a standard martgage clause and
shall name Lender as morigagee and/or as an additional loss payce.

In the event of loss, Borrower shall give prampt notice o the insurance carrier and Lender, Lender
may make proofl of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restosation or repair is cconomically feasible and
Lender's sccurity is not lessened. During such repair and restoration period, Lender shall have the right 1o
hold such insurance procecds until Lender has had an opportunity to inspect such Property to ensure the
work has been compleled 1o Lender's siisfaction, provided that such inspection shall be undertaken
prompuy. Lender may disburse procecds for the repairs and restoration in a single payment or in a scries
of progress payments as the work is completed. Unless an agreement is made in wriling or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Berrower any
intcrest or carnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shaft not be paid out of the insurance proceeds and shall be the sole obligalion of Barrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security [nstrument, whether or not then due, with
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the cxcess, il any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotate and setc the claim. The 30-dmy
period will begin when the notice is given. In cither event, or il Lender acquires the Property under
Section 22 or othenwise, Borrower hereby assigns to Lender (a) Borrower's rights fo any insurance
proceeds in an amount not Lo exceed the amounts unpaid under the Note or this Security [nstrument, and
() amy other of Borrower's rights (other than the right to any rcefund of unearmed premijums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable 1o the
coverage of the Property. Lender may use the insurance proceeds cither to repair or restore the Property or
to pay amounls unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy, Borrower shall occupy, esiablish, and usc the Property as Barmower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to accupy the
Property as Borrower's principal residence for at least one year after the date of cccupancy, unless Lender
otherwise agrecs in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control,

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair thc Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Propeny, Borrower shall maintain the Property in
order 1o prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant 1o Sectien 5 that repair or restoration is not econoniically feasible, Barrower shall
promptly repair the Property if damaged to avoid funher detericration or damage. Uf insurance or
condemnation praceeds are paid in conneclion with datnage o, or the taking of, the Propenty, Borrower
shall be respansible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a serics of
progress payments as the work is completed. If the insurance or condemnation proceeds arc not sufficient
\o repair or restore the Property, Borrower is not relicved of Borrower's obligation for the complction of
such rcpair or restoration.

Lender or its agent may make reasonable entrics upan and inspections of the Property. If it has
rcasonable cause, Lender may inspect the interior of the improvements on the Propenty, Lender shall give
Borrower notice at the time of or prior 1o such an inlerior inspeclion specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acling at the direction of Borrower or with Borrower's
knawiedge or conscnt gave materially false, misleading, or inaccurate informution or statements {o Lender
(or failed to provide Lender with material information) in compection with the Loan, Maicrial
represcntations include, but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence,

9. Protection of Lender's Interest in the Property and Rights Under this Security Instroment. If
(a} Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b} there
is a legal praceeding that might significantly affect Lender's intercst in the Property and/or rights under
this Security Instrumert (such os a proceeding in bankrupicy, probale, for condemnation or forfeiture, for
enforcement of a lien which may attain priarity over this Sccurity Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay {or whatever is
reasonable or appropriate to protect Lender's interest in the Propeny and rights under this Securily
Tnstrument, including protecting and/or asscssing the value of the Propenty, and securing and/or rcpairing
the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien
which has priority over this Sccurity Instrument; {b) appearing in coun; and (c) paying rtasonable
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attorneys' fees o protect its interest in the Property and/or rights under this Security Instrument, including
its secured position in a bankruptey proceeding. Securing the Property includes, but is not limited to,
entering Lhe Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities urmed
on or ofl. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9,

Any amounts disbursed by Lcnder under this Section 9 shall become additional debt of Borrower
secured by this Security [nstrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.

If this Secunity Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease, If Borrower acquires fec title to the Property, the leaschold and the fee title shall not merge unless
Lender agrees to the merger in writing,

10. Mortgage Insurance. If Lender required Morgage Insurance as a condition of making the Loan,
Borrawer shall pay the premiums required to maintain the Mortgage Insurance in effect, If, for any reason,
the Montgage Insurance coverage required by Lender ceases to be available from the mongage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
lowird the premiunis for Mongage Insurance, Borrower shall pay tie premiums required to obtain
coverage subsiantially cquivalent 1o the Morigage Insurance previcusly in effect, at a cost substantially
cquivalent to the cost to Borrower of the Mortgage Insurance previously in cffect, from an alternate
marigage insurer sciected by Lender. Uf substantially equivalent Morngage Insurance coverage is not
available, Borrower shall continue to pay o Lender the amount of the separately designaied payments that
were duc when the insurance coverage ceased 1o be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ullimately paid in ful), and Lender shall not be
required to pay Borrower auy interest or eamnings on such loss reserve. Lender can no longer require loss
reserve payments il Morgage Insurance coverage (in the amount and for the period tha Lender requires)
provided by an insurer selected by Lender again becomes available, 15 oblained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. If Lender required Mortgage
Insuranice as a condition of making the Loan and Borrower was required to make separately designated
payinculs toward the premiwmns for Mongage Insurance, Borrower shall pay the premiums required 1o
mainlain Morigage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requircincnt for Mongage Insurance ends in accordance with any wrilien agreement between Borrower and
Lender providing for such ticrmination or vatil terminatien is required by Applicable Law. Nothing in this
Scction 10 affects Borrower' s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for cenain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a pamy to thc Morigage
Insurance,

Mortgage insurers evajuate their total risk on all such insurance in force from time to time, and may
cnter into agrecmeats with other parties that share or modify their risk. or reduce losses. These agreements
are on terms and canditions that are satisfactory to the mongage insurcr and the other party {or panies} to
these agreements. These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained fram Morgagce
Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affidiate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement
provides that an afTiliate of Lender takes a share of the insurer's risk in exchange for a share of the
prenidums paid to the insurer, the arrangement is often termed "captive reinsurance,” Furthier:

(a) Any such agreements will not affect thc amounts that Borrower has agreed to pay for
Mortpape Insurance, or any other tcrms of the Loan. Such agreements will not incrcase the amount
Borrgwer will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
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(h) Any such apreements will vot affect the rights Basrrower has - il any - with respect 1o the
Maortgage Insurance under the Homeowners Protection Act of 1998 or uny other law, These rights
may include the right to receive certnin disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortpage Insurance premiums that were uncarned at the time of such cancellation or
terminatien.

11. Assignment of Miscellaneous Procceds; Forfeiture. All Miscellaneous Procecds are hereby
assigned 1o and shall be paid 10 Lender.

I the Propenty is damaged, such Miscellancous Proceeds shall be applied to restoration or repair of
the Property, il the restoration or repair is economnically feasible and Lender's security is not lessened.
Duning such repair and restoration period, Lender shall have the right to hold such Misceilaneous Procecds
until Lender has had an opportunily to inspect such Property to ensurc the work has been completed to
Lender' s satisfaction, provided that such inspection shall be undertaken prompily. Lender may pay for the
repairs and restoration in a single dishursemend or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscelluncous Proceeds, Lender shall not be required to pay Borrawer any interest or sarnings on such
Miscellaneous Proceeds. [f the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellancous Procecds shall be applied to the sums secured by this Security Insirument,
whether or not then duc, with the excess, if any, paid 1o Borrower. Such Miscellancous Proceeds shall be
applied in the order provided for in Section 2.

In the event of & total taking, destruction, or loss in valuc of the Property, the Miscellancous
Proceeds shall be applicd to the sums secured by Lhis Security Instrument, whether or not then due, with
the cacess, if any, paid to Borrower,

In the event of a panial wking, destruction, or loss in value of the Property in which the fair market
value of the Propeny immediately before the panial waking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument iramediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
scoured by this Security Instrument shall be reduced by the amoum of the Misceltaneous Proceeds
multiplicd by the following fraction: (a) the total amount of the sums secured immediately before the
parial laking, destruction, or loss in value divided by (b) the fair markel value of the Property
immediately before the partial taking, destruction, or [oss in value. Any balance shall be paid to Borrower,

In the event of a partial aking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial waking, destruction, or loss in value is less than the
amount of the sums securcd frmmediately before the panial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellancons Proceeds shall be applied to the sums
secured by this Security [nstrument whether or not the sums are then due,

If thc Properly is sbandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Pary (as defined in the next sentence) offers 1o make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days afier the date the notice is given, Lender is authorized
1o collect and apply the Miscellancous Proceeds cither to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party” neans the third party
that owes Borrower Miscellaneous Proceeds or the pany against whom Borrower has a right of action in
regard (o Miscellancous Proceeds,

Borrower shal! be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairmem of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Scction 19, by causing the action or proceeding to be
dismmissed wilh a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairnient of Lender's interest in the Property or rights under this Security Tnstrument. The proceeds of
any award or claim (or damages that are attribulable 10 the impairmem of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.

All Miscellancous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the arder provided for in Section 2.
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12, Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amonization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shalt not operate to relcase the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refusc to exiend time for payment or otherwise modify
amorization of the sums secured by this Security lnstrament by reason of any demand made by the originat
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in excrcising any right or
remedy including, withoul limitation, Lender's acccplance of payments from third persons, entities or
Successars in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy,

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenams
and agrees that Borrower's obligations and liability shall be joint and several. Howevetr, any Borrower who
co-signs this Security Instrument but does not execute the Noie {a "co-signer"): (a) is co-signing this
Sccuriry Instrument only to morigage, grant and convey the co-signer's interest in the Praperty under the
tlerms of this Security Instrumient; (b) is not personally obligated to pay the sums secured by this Security
Instrument;, and (c) agrees that Lender and any other Borrower can agree (o exiend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.

Subject 1o the provistons of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Sccurity [nstrument in writing, and js approved by Lender, shail obtain
wll of Borrower's rights and benefits under this Secunity Instrunient. Borrower shall not be released from
Bormower's gbligations and liability under this Security Instrument unless Lender agrees 1o such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Scction 20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Bomower fees for services peformed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fccs, property inspection and valuation fees.
In repard o any other fees, the absence of express authority in this Security Instrument to charge a specific
fee 10 Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fecs thut are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the inlerest or other loan charges collected or to be collected in conncclion with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary 1o reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be rcfunded 1o Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be ireated as a pariial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising oul
of such overcharge.

15, Notices. All notices given by Borrower or Lender in conncclion with this Security Instrument
must be in writing. Any nolice to Borrower in connection with this Security Instrument shall be deemed to
lave been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means, Notice 10 any one Borrower shall constitute notice to all Borrowers
unless Applicable Law cxpressly requires othenvise. The notice address shidl be the Property Address
unlcss Borrower has designated a substitute notice address by notice (o Lender. Borrower shall prompily
notify Lender of Borrower's change of address. If Lender specifics a procedure for reporting Borrower' s
change of address, then Borrower shall only report a change of address thwough that specified procedure,
There may be only one designated nouice address under this Security Instrument at any one lime. Any
notice 12 Lender shall be given by delivering it or by mailing it by first class mail 1o Lender' s address
statcd herein unless Lender has designated another address by notice to Borrower, Any notice in
connechon with this Security [nstrument shall not be decmed to have been given to Lender until acally
received by Lender, If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requiremem will satisfy the corresponding requircment under this Security
Instrument.
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16. Governing Law; Scverability; Rules of Construction. This Security Insirument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
abligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties 10 agree by contract or it
might be silenl, bul such silence shall not be construed as a prohibition apainst agreement by contract. In
the event that anv provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall no! affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.

As used in this Security Instrument: {a} words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
inchide the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation 10
lake any action. g

17. Borrower's Copy. Borrower shall be given onc copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Scction 18,
"Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
sscrow agreement, the intent of which is the transfer of title by Borrower il a future date to 8 purchaser.

If all or any pan of the Property or any Intcrest in the Property is sold or transferred {or if Borrower
is not a natural person wid a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consemt, Lender may require immediale payment in full of all sums secured by this Security
Instrument. However, this optian shall not be exercised by Lender if such exercise is prohibited by
Applicable Law,

If Lender excrcises this option, Lender shall give Borrower notice of acceleration. The noticc shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
thcse sumns prior 10 the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrawer.

{8. Borrower's Right 10 Reinstate After Acccleration. [f Borrower cels centain conditions,
Borrower shall have the right o have enforcement of this Security Instrument discontinued at amy time
prior to the carlicst of: (a) five days beforc salc of the Property pursuant to any power of sale contained in
this Sccurity Instrument; (b) such other period as Applicable Law miglt specify for the termination of
Borrower's right to reinstate; or (c) enmtry of a judgment enforcing this Security Instrumenl Those
conditions are that Borrowcr: (a) pays lLender all sums which then would be due under this Sccurity
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, inclizding, but not limited
io, reasonable attorneys’ fees, property inspection and valuation fecs, and other fees incurred for the
purpose of pratecting Lender's interest in the Property and rights under this Security Instrament; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
righis under this Securiry Instrumend, and Borrower' s obligation to pay the sums secured by this Security
Instrunient, shall continue unchanged. Lender inay require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selecled by Lender: {a) cash; (b) money order; (c}
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an instilution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
sha)! remain fully cffective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18,

6. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Notc or a partial interest in
thc Nate (together with this Sccurity Insirument) can be sold one or more lites without prior notice to
Borrower. A sale might sesult in a change in the emity (known as the "Loan Servicer”) that collects
Pcriodic Payments due under the Nole and this Security Instrument and performs other morigage loan
servicing obtigations undcr the Note, this Security Instrument, and Applicable Law. There also might be
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ane or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which paymenis should be made and any other information RESPA
requires in connection with a notice of transier of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
lo Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless othervise provided by the Notc purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party’s actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afTorded the
other party hereto a reasonuble period after the giving of such notice to take corrcaive action, If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be rcasonable for purposes of this paragraph. The notce of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and thz notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 24,

21. Hnzardous Substances. As uwsed in this Section 21:; (a) "Hazardons Subsiances" are those
substances defined as toxic or bazardous subsiances, polhnants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleurn products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law” means federal laws and laws of the jurisdiction where the Property is localed that
relate te health, safetv or environmenial protection; (¢} "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law;, and (d) an "Environmental
Condition" means a condition that can cause, contribule to, or otherwise wigger an Environmemal
Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or rciease of any Hazardous
Substances, or Lhreaten 1o release any Hazardous Substances, on or in the Propenty. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (2) that is in violation of any Environmental
Law, (b} which creates an Environmental Condition, or {¢) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply (o the presence, use, or storage an the Property of small quantitics of
Hazardous Substances that are generally recognized o be appropriate to ngrmal residentin! uses and to
maintenance of the Property {including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulalory agency or private party involving the Property and any
Hazirdous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Enviromnental Condilion, including but not limited to, any spilling, lcaking, discharge, rclcase or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Propeny. M Borrower leams, or is notifted
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borower shall promptly take afl necessary
remedial actions in accordance with Environmental Law. Nothing hergin shall create any obligation on

Lender for an Envirenmental Cleanup.
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NON-UNIFORM COVENANTS. Borvower and Lendcr further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or apreement in this Security Instrument (hut not piior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the defanlt; () the action required to cure the defavlt; (c) a date, not less than 30 days from the date
thc notice is given 1o Barrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security lnstrument and sale of the Property, The notice shall further inform Borrower of the
right to rcinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option, and without further demand, may invoke
the power of sale, including the right ta accelerate full payment ef the Note, and any other remedies
permitted by Applicable Law. Lender shall be entitled to cotlect all expenses incurred in pursuing the
remedics provided in this Section 22, including, but not limited to, reasonable attorneys' fees and
costs of title evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the accurrence of an event of default and of Lender's election to cause the Property to he
sold, and shall cause such notice to he recorded in each county in which any part of the Property is
located. Lender shall mail copies of the notice as preseribed by Applicable Law to Borrower and to
the persons prescrihed by Applicable Law. Trustee shall give public notice of sale to the persons and
in the manner prescribed by Applicable Law. After the time required hy Applicable Law, Trustee,
without demand on Borrower, shall sell the Preperty at public auction te the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more parcels and in any
order Trustee determines. Trustee may postpone sale of all or any parcel of the Property hy public
announcement o1 the timc and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale.

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
egvenant or warranty, expressed or implied. The recitaly in the Trustee's deed shall be prima lacie
evidence of the truth of the statemcents made therein, Trustee shall apply the procecds of the sale in
the following order: {u) to all expenses of the sale, including, but not limited to, reasonable Trustee's
and attorneys' fees; (h) to all sums sccored by this Sccurity Instrument; and (c) any cxcess (o the
person or persons legally entitled to it.

13. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Sccurty Instrument and all notcs
evidencing debt sccured by this Security [nsirumeni to Trusies. Trustee shall reconvey the Property
withou! warranty to the person or persons lcgally entitled 1o it. Such person or persons shall pay any
recordation costs. Lender may charge such person or persons a fee for reconveying the Property, but only
if the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is
penmnitied under Applicable Law.

24, Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a
Successor trustee ta any Trustee appointed hereunder. Without conveyance of the Property, Lhe successor
irustce shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable
Law,

25. Assumption Fee If there is an assumption of this loan, Lender may charge an assumption fee of
U.§8 $900.00
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BY SIGNING BELOW, Borrower accepts and agrees 10 Lhe terms and covenants contained in thus
Security Instrument and in any Rider executed by Borrower and recarded with it.

Witnesses:
M M/ G ; (Seal)
Robert M. Hawkins -Borrower
ﬂﬁﬂ,@?‘_—,{q . _H). '%%}(Cﬁ/‘y(&d)
Christine V. Hawkins -Borrower
(Scal} {Seal)
-Borrower -Borrower
{Seal) (5eal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
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STATE OF NEVADA
COUNTY OF C{

This instrument was acknowledged before me on %LM\JL ?‘, 2 ool by
Roberi M. Hawkins, Christine V. Hawkins

L M&; @
O

Mail Tax Statements To:
Robert M. Hawkins
3263 Morning Springs Drive, Henderson, NV 89074 USA

NOTARY PUBLIC
STATE OF NEVADA
t Counly of Clark
¥t TRACEY DERRICK

Appt, Na. 04-91186.1
My Aspl Expires. Dec 8, 2007
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EXHIBIT “"A”

All that certain real property situated in the County of Clark, State of Nevada,
described as follows:

Lot Fifty (50) in Block Ten (10) of SEASONS AT PEBBLE CANYON, as shown by
map thereof on file in Book 53 of Plats, Page 45, in the Office of the County
Recorder of Clark County, Nevada.

Assessor's Parcel Number: 177-24-514-043
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 7th day of
June, 2006 , and is incorporated into and shall be
deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the
“Security Instrument”) of the same date, given by the undersigned (the "Borrower") to
secure Borrower's NOte L0 GreenPeint Mortgage Funding, Inc.

(the "Lender") of the same date and covering the Property described in the Security
Instrument and located at; 3263 Morning Springs Drive, Henderson, NV B9074

[Property Address]
The Property includes, but is not limited to, a parcel of land improved with a dw elling,
together with olher such parcels and certain common areas and facilities, as described in
Declaration of Covenants, Conditions, and Restrictions

{the "Oeclaration”). The Property is a part of a planned wunit development known as
Seasons At Pebble Canyon

[NMame of Planned Unit Development]
(the "PUD"). The Properly also includes Borrower's interest in the homeow ners association or
equivalent entity owning or managing the common areas and facilities of the PUD (the
"QOw ners Association") and the uses, benefits and proceeds of Borrow er's interest,

PUD COVENANTS. \n addition to (he covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and egree as follows:

A. PUD Obligations. Borrow er shall perform all of Borrower's obligations under the PUD's
Constituent Documents. The “Constituent Documents” are the (i) Declaration; (i) articles of
incorparation, trust instrument or any equivalent document which creates the Owners
Association: and (i) any by-laws or other rules or regulations of the Owners Association.
Borrower shall pramptly pay, when due, all dues and assessments imposed pursuant lo the
Constituent Documeants.
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B. Property Insurance. So long as the Owners Association maintains, with a generally
accepted insurance carrier, a "master” or "blanket" policy insuring the Properly which is
satisfactory to Lender and which provides insurance coverage in the amounts (including
deductible levels), for the periods, and against loss by fire, hazards included within the term
“extended coverage,” and any other hazards, including, but not limited to, earthquakes and
floods, for which Lender requires insurance, then: (i) Lender waives the provision in Section 2
for the Periodic Payment {o Lender of the yearly premium installments for property insurance
on the Property; and (i) Borrower's obligation under Section 5 to mainiain property insurance
coverage on the Property is deemed satisfied to the extent that the required coverage is
provided by the Owners Association pelicy.

What Lender requires as a condition of this waiver can change during the term of the
foan.

Baorrow er shall give Lender prompt notice of eny lapse in required property insurance
coverage provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration or
repair following a loss to the Property, or te common areas and facilities of the PUD, any
proceeds payable to Borrower are hereby assigned and shall be paid te Lender. Lengder shafl
apply the proceeds to the sums secured by the Security Instrument, whether or not then due,
with the excess, if any, paid to Borrower,

C. Public Liability Insurance. Borrow er shall take such actions as may be reasonable ta
insure that the Owners Association maintains a public liability insurance policy acceptable in
form, amount, and extent of caverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower In connection with any condemnation or other taking of alt
or any part of the Property or the common areas and facllities of the PUD, or for any
conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security instrument as
provided in Section 11.

E. Lender's Prior Consent, Borrower shall not, except after notice to Lender and with
Lender's prior written consent, elther partition or subdivide the Property or consent to: (i) the
abandonment or termination of the PUD, except for abandonment or termination required by
law in the case of substantial destruction by fire or other casualty or in the case of a taking
by condemnation or eminent domain; {ii) any amendment to any provision of the " Constituent
Documents” if the provision is for the express benefit of Lender, (i) lermination of
professional management and assumplion of sell-management of the Owners Associalicn; or
{iv) any action which would have the effect of rendering the public liability insurance coverage
maintained by the Ow ners Association unacceptable to Lender,

F. Remedies, |f Borrower does not pay PUD dues and assessments when due, then
Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall become
additional debt of Borrower secured by the Security Instrument. Unless Borrower and Lender
agree to other terms of payment, these amounts shall bear interest from the date of
dishursement at the Note rate and shall be payable, wilh interest, upon nolice from Lender to
Borrow er requesting payment.
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BY SIGNING BELOW, Borrower accepls and agrees to the terms and covenants contained in
this PUD Rider.

(KQMW (Seal) M d/djflu -%) ZC/C‘-/ A2 (semy)

Robert M. Hawkins -Barrower thristine V. Hawkins -Borrower

(Seal) (Seal)

-Borrower -Borrower

(Seal) (Seal)

-Borrower -Borrower

(Seal) (Seal)

-Borrower -Borrower

8007
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OCCUPANCY RIDER TO MORTGAGE/
DEED OF TRUST/SECURITY DEED

THE OCCUPANCY RIDER is made this 7th day of June, 2006, and is incorporated into and shall be deemed to
amend and supplement the Mortgage, Deed of Trust or Security Deed (the “Security Instrument™) of the same date
given by the undersigned (the “Bomower™) 1o secure Borrowers Note (the “Noic”) to GreenPoint Morigage
Funding, Inc, (the “Lender”) of the same date and covering the property described in the Sccurily Instrument and
located at:

3263 Morning Springs Drive, Henderson, NV 89074
(“Property Address™)

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the Secunty Instrument,
Borrower and Lender further covenant and agree as follows:

1. Thaut the above-described property will be personally occupied by the Bormower as their principal residence
within 60 days aficr the execution of the Sccurity Instrumeni and Bormower shall continue to occupy the
property as their principal residence for at lcast onc year after the date of occupancy, unless Lender
othienwise agrees in writing, which consent shalt not be unreasonably withheld.

2, That if residency is not established as promised above as well as in the Security Instrument, the Lender
may, without further notice, take any ar all of the following actions:

2.  increase Lhe interest rate on the Note by one-half of cone percent (0.500%) per anmum on a
fixed-rate loan or incrcuse the Margin on an Adjustable Raie Notc by one-hall of one percent
(0.500%) per annum and to adjust the principal and intercst payments to the amoum required 1o
pay the loan in full within the remaining tcnm; and/or

b. chargec a non-owner occupancy rale adjusiment fee of two percent (2.00%) of the original
principal balance and/er

c. require payment Lo reduce the unpaid principal balance of the loan to the lesser of (1) 70% of the
purchase price of the property or (2} 70% of the appraised value at the time the loan was made.
The reduction of the unpaid principal balance shall be due and payable within thirty (30) days
following receipt of a written demand for paymnent, and il not paid within thirty (30) days will
constitute a default under the terms and provisions of the Note and Sccurity Instrument, and/cr

d. declare a default under the terms of the Noie and Securty [nstruntent and begin foreclosure
proceedings, which may result in the sale of the above-described property; and/or

¢. rcfer what is belicved 10 be fraudulent acts to the proper autherities for prosecution. 1t is a federal
crime punishable by fine or imprisonment, or both, to knowingly make any false statcments or
repons for the purpose of influencing in any way the action of the Lender in granting a loan on
the above property under the provisions of TITLE 18, UNITED STATES CODE, SECTIONS
1010 AND 1014,

Occupancy Rider to Murtgage/Deed of Trust/Security Decd
GreenToint Mortgoge Punding, Inc, Pagelof2 HT46TOMU 0905 Rev. 01106
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It is further underswood and agreed that any forbearance by the Lender in exercising any right or remedy given here,
or by applicable law, shall not be a waiver of such right or emedy.

Sheuld any clause, section or pant of this Occupancy Rider be held or declared to be void or illegal for any reason,
all other clauses, sections or parts of this Occupancy Rider which can be efTected without such illegal clause,
section or part shall nevertheless continue in full force and effect.

1t is funher specifically agreed that the Lender shal be entitled 1o collect ail reasonable costs and expenses incurred
in pursuing the remedies set fonh above, including but not limited to, reasonable atlorney's fees.

BY SIGNING BELOW, Bomower accepts and agrees (o the terms and covenanis contained in this Occupancy
Rider.

Bolognbatle v Chato Mot

Robert M. Hawkins Christine V. Hawkins
(Barrower) {Bomrower)
(Bammuwer} {Bomrower)
{Dorrower) (Borrower)

Ocovpuncy Rider to MorigageTiced of Trust/Secarity Deed
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Redacted

June 7, 2006 Henderson Nevada
[Date] [City] [State]

NOTE

3263 Merning Springs Drive, Henderson, NV 895074
[Property Address]

1. BORROWLER'S PROMISE TO PAY
In return for a loan that I have received, I promise to pay U.S. § 240,000.00 (this amount is called "Principal"),
plus interest, to the order of the Lender, The Lender iS GreenPoint Mortgage Funding, Inc.

I will make all payments under this Note in the form of cash, check or money order,
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is
entitled to receive paynients under this Note is called the "Note Holder."

2, INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. I will pay interest at a yearly
mte of 6.750 %.

The interest rate required by this Section 2 is the rate I will pay both before and afler any default described in Section 6(B)
of this Note.
3. PAYMENTS

(A) Time and Place of Payments

I will pay principal and interest by making o payment every month.

1 will make my monthly payment on the 1s+ day of each month beginning onAugust 1, 2006 T will
make these payments every month until 1 have paid all of the principal and interest and any other charges describad below that 1
may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be applied to interest
before Principal, If, onJuly 1, 2038 , I still owe amounts under this Note, I will pay those amounts in full on
that date, which is called the "Maturity Date." _

I will make my monthly payments atP, 0. Box 79363, City of Industry, CA 91716-9363

or at a different place if required by the Note Holder.

(B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S8. § 1,556.64

4. BORROWER'S RIGHT TQ PREPAY

I have the right to make payments of Principal at any time before they are due. A payment of Principal only is known as a
"Prepayment.” When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a
payment as 3 Prepayment if 1 have not made all the monthly payments due under the Note.

I may make a full Prepayment or partlal Prepayments without paying a Prepayment charge. The Note Holder will use my
Prepayments {0 reduce the amount of Principal that 1 opwe under this Note. However, the Note Holder may apply my
Prepayment to the accrued and unpald interest on the Prepayment amount, before applying my Prepayment to reduce the
Principal amount of the Note. ' | make a partial Prepayment, there will be no clanges in the due date or in the amount of my
monthly payment unless the Note Holder agrees in writing to those changes.

oo
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5. LOAN CHARGES

If a law, wlich applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other
loan charges collected or to be collected in conmection with this loan exceed the permitied limits, then: (a) any soch loan charge
shall be reduced by the amount necessary to reduce the charge to the permitted Bmit; and (b) any sums already collected from
mc which excecded permitted limits will be refunded to me. The Note Holder may choose to make this refund by reducing the
Principal I owe under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated
as a partial Prepayment,

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar days
after the date it is due, I will pay a late charge to the Note Holder. Tl amount of the charge will be 5.000% of
my overdue payment of principal and intercst. I will pay this late charge promptly but only once on each late payment.

(B) Default
If I do not pay the full amount of cach monthly payment on the date it is due, 1 will be in default

(C) Noticc of Default

If T am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a
certain date, the Note Holder may require me to pay immediately the full amount of Principal which has not been paid and all
the interest that 1 owe on that amount. That date must be at least 30 days after the date on which the notice is mailed to me or
delivered by other means.

(D) No Waiver By Notc Holder
Even if, at a time when I am in default, the Notc Holder docs not require me to pay immediately in full as described
above, the Note Holder will still have thc right to do so if I am in default at a later time.

(E) Payment of Note Holder's Costs and Expenses

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to
be paid back by me for all of its costs and expenses in enforcing this Note to the cxtent not prohibited by applicable law. Those
expenses include, for example, reasonable atlorneys’ fees.

7. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if I give the Note
Holder a noticc of my different address.

Ay nolice that must be given to the Nole Holder under this Note will be given by delivering it or by mailing it by first
class mail to the Note Holder at the address slated in Scetion 3(A) above or at a different address if I am given a notice of that
different address.

8. OBLIGATIONS OF FERSONS UNDER THIS NOTE

If more than one person Signs this Note, each person is fully and personally obligated to keep all of the promises made in
tlus Note, including (¢ promise to pay the full amount owed. Any person who is a gearantor, surcly or cndorser of this Note is
also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surcty
ot endorser of this Nole, is also obligated 10 keep all of the promises made in this Notz, The Note Holder may enforce its rights
under this Note against each person individually or against all of us together. Tlhis means that any one of us may be required to
pay all of the amounis owed under this Note.

9. WAIVERS

1 and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.
"Presentment” means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor” means the
right to require the Note Holder to give nolice to other persens that amounts duc have not been paid.

;oo
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10. 'UNIFORM SECURED NOTE

This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given to the
Note Holder under this Note, a Morigage, Deed of Trust, or Secarity Deed (the "Security Instrument"), dated the same date as
this Note, protecis the Note Holder from possible losses which might result if I do not keep the promises wlich I make in this
Note. That Security Instrument describes how and under what conditions I may be required to make immediate payment in full

of all amounts I owe under this Note. Some of those conditions are described as follows: .

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is
not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's priot written
consent, Lender may require immediate payment in full of all sums secured by this Securlty Insirument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The mnotice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fajls to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security
Inslrtument without further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

(Seal)

Robert M, Hawkins -Borrower Christine V. Hawkins -Borrower
égﬂg .//LIJD ﬁy aullro (Seal) (Seal)
~Barrower -Borrower

(Seal) (Seal)

-Bommowsr -Borrower

(Scal) (Seal)

-Borrower ~Borrower

[Sign Original Only}
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GreenPoint Mortgage Funding, Inc.
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Thomas K. Mitchell
Vice President
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Abran E. Vigil

Nevada Bar No. 7548

Russell J. Burke

Nevada Bar No. 12710

Holly Ann Pricst

Ncvada Bar No. 13226

BALLARD SPAHR LLP

100 Notth City Parkway, Suite 1750
Las Vegas, Nevada 89106-4617
Telephone: (702) 471-7000
Facsimile: (702)471-7070
E-Mail: vigila@ballardspahr.com
E-Mail: burker@ballardspahr.com
E-Mail: priesth@ballardspahr.com

Attorneys for Plaintiff and Counter-Defendant
JPMorgan Chase Bank N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association,

" Plaintiff,
Vs,

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company

Defendants.

SFR INVESTMENTS POOL 1, LLC a Nevada
limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual,
DOES 1-10 and ROE BUSINESS ENTITIES 1
through 10, inclusive,

Counter-Defendant/Cross-Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

1, Dean Meyer, under penalty of perjury, declare as follows:

Page 1 of 6
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CASE NO, A-13-692304-C
DEPTNO. XXIV

DECLARATION OF DEAN MEYER IN
SUPPORT OF (I) JPMORGAN CHASE
BANK, N.A.’S OPPOSITION TO

SFR INVESTMENTS POOL 1, LLC’S
MOTION FOR SUMMARY JUDGMENT
AND (1) JPJMORGAN CHASE BANK,
N.A.’S MOTION FOR SUMMARY
JUDGMENT
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1. My name is Dean Meyer. | have personal knowledge of and am competent to
testify as to the matters stated herein by virtue of my position as Dircctor, Loss Mitigation for
Federal Home Loan Morigage Corporation (“Freddie Mac”), a corporation organized and
existing under the laws of the United States.

2. As Dircctor, Loss Mitigation for Freddie Mac, 1 am familiar with certain Freddie
Mac systems and databases that contain data regarding loans acquired and owned by Freddie
Mac. The systems and databases include Freddie Mac’s Loan Status Manager and MIDAS
system, which includes and stores information concerning Freddie Mac’s servicers and the
purchase of loans. I also am familiar with Freddic Mac’s Single-Family Seller/Servicer Guide
(the “Guide™). This declaration is based upon my review of Freddic Mac’s systems, databases
containing loan information and data, and the Guide.

3. Entries in Freddie Mac’s systems and corresponding databases are made at or near|
the time of the events recorded by, or from information transmitted by, persons with knowledge.
Freddic Mac’s systems and databases are maintained and kept in the course of Freddie Mac’s
regularly conducted business activity, and it is the regular practice of Freddie Mac to keep and
maintain information regarding loans owned by Freddie Mac in Freddie Mac’s databases,
Freddie Mac’s systems and databases consist of records that were made and kept by Freddie Mag
in the coursc of its regularly conducted activities pursvant to its regular business practice of
creating such records. These systems and databases are Freddie Mac’s business records.

4. I have rev.icwcd (i) JPMorgan Chase Bank, N.A.’s (“Chase™) Opposition to SFR
Investinents Pool 1, LLC’s Motion for Summary Judgment, (ii) Chase’s Motion for Summary
Judgment, and (iii) accompanying exhibits filed c;)ntemporaneously herewith (collectively, the

“Documents™). 1 have also reviewed Freddie Mac’s systems and corresponding databases)

Pege 2 of 6
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including the documecnts referenced below, which are print-outs from Freddie Mac systemg

reflecting the contents of those databases, as well as portions of the Guide.

5.

following:

Freddie Mac’s systems, corresponding databascs, and the Documents reflect the

A

. .

On or about June 7, 2006, Robert M, Hawkins and Christine V, Hawking
(collectively, “Borrower™) obtained a loan from GreenPoint Mortgags
Funding, Inc. (“Lender”) in the amount of $240,000.00 (the “Loan”). A4
part of the Loan, the Borrower executed a note dated June 7, 2006 in favorr
of Lender (the “Note™). The l.oan is secured by real property located at
3623 Morning Springs Drive, Henderson, Nevada 89074 (the “Property™).
Borrower executed a deed of trust (the “Deed of Trust”) dated June 7,
2006 in connection with the Loan, whiéh was rccorded on or about Jund
12, 2006.

Mortgage Electronic Registration Systems, Inc. (“MERS”) wag
beneficiary under the Deed of Trust in a nominee capacity for the Lender
and the Lender’s successors and assigns,

As indicated by the “Funding Date” appearing midway down on th
second column of Page 1 of 2 of the print-out from Freddie‘Mac‘s MIDAS
system pertaining to Freddie Mac's purchase of the Loan, Freddie Mag
acquired ownership of the Loan on or about September 27, 2006 and hag
owned it ever since. A true and correct copy of the print-out from Freddig
Mac’s MIDAS system pertaining to Freddie Mac’s purchase of the Loan is

attached hereto as Exhibit A. The Guide defines “Funding Date” as the

Page 3 of 6
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date when Freddie Mac disburses payment to the seller for a Loan Freddie
Mac purchased.
As indicated by the “Seller Nbr 090803".appcaring near the top of the firsi
column of Page | of 2 of the print-out from Freddie Mac’s MIDAS system
attached hereto as Exhibit A, which identifics the entity that sold Freddig
Mac the loan by “Seller Number,” Washington Mutual Mortgage Sec. sold
the Loan to Freddie Mac. A true and ¢orrect copy of the print-out from
Freddie Mac’s MIDAS system identifying Washington Mutual Mortgage
Sec. by Seller Number is attached hereto as Exhibit B.

The “Part. Pcl.” or “Participation Percentage” appearing above the
Funding Date on Page 1 of 2 of the print-out from Freddie Mac’s MIbAS
system attached hereto as Exhibit A, rcflects “1.0,” which mcans thaf
Freddie Mac owns 100% of the Loan. If the Participation Percentage was
anything less than 100%, then a number less than 1.0 would appear on the
print-out from Freddie Mac’s MIDAS system.

On October 26, 2009, MERS, in its nominee capacity for Lender and
Lender’s successors and assigns, executed an Assignment Deed of Trust|
which was recorded on October 27, 2009, thereby assigning its interest in|
the Deed of Trust to Chase.

Chase began servicing the Loan, pursuant to the Guide, on behalf of
Freddie Mac prior to October 16, 2014. A true and cotrect copy of the
print-out from Freddie Mac’s Loan Status Manager is attached hereto ag

Exhibit C, which reflects Chase serviced the Loan, pursuant to the Guide

Page 4 of 6
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[ declare under penalty of perjury that the foregoing is true and correct,

on behalf of Freddie Mac both prior to October 16, 2014 and from October
16, 2014 through the present. Additionally, as indicated by the “Servicer
Nbr 877903” appearing near the top of the first column of Page 1 of 2 off
the print-out from Freddie Mac’s MIDAS system attached hereto ag
Exhibit A, which identifies the current servicer by “Servicer Number,”
Chase is currently servicing the Loan, pursuant to the Guide, on behalf of
Freddie Mac. A true and correct copy of the print-out from Freddie Mac’s
MIDAS system identifying Chase by Servicer Number 877903 is attached
hereto as Exhibit D.

The Guide, a publicly accessible document found at
www.freddiemac.com/singlefamily/guide, serves as a central document
governing the contractual relationship between Freddie Mac and its
servicers nationwide, including CitiMortgage. Archived prior versions of
the Guide are available at
www.freddiemac.con/singlefamily/guide/bulletins/snapshot.html,
At the time Freddie Mac acquired the Loan and at all times thereafter, the
Guide was in effect and governed the relationship between Freddie Mac
on the one hand, and Chase on the other, with respect to the Loan.

Since it acquited the Loan, Freddie Mac has not sold the Loan and has

never authorized MERS or Chase to convey the Loan to any other entity.
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Dean Mé'yer
Director, Loss Mitigation

Federal Home Loan Mortgage Corporation
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Loan Status Manager - TOS S.fnary Report

Loan StatusManager
TOS Summary Report

Report generated on Monday, April 25, 2016 at 2:54 pm.

SQL retumed 1 rows

Page 1 of |

EEDACTEZ

REDACTED

https://www.fhlmc.com/sasbi/SAS StoredProcess/do?inno=

Fhim¢ Loan Number: 6084
Date Status Status Date Servicer Servicer To S;;-t\:icler Servicer
Requested Date Effective From ¢ Fromy Family To
112491 - §77903 - 139867 - 139867 -
JIPMORGAN |[JPMORGAN || IPMORGAN i JPMORGAN
Y )
09/04/2014 | APPROVED || 09/05/2014 | 10/16/2014 CHASE CHASE CHASE CHASE
BANK., N.A. || BANK, N.A. [ BANK, N.A. |BANK, N.A.
REDACTED
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Inst & 200910270000618
@ Fees: $15.00
N/iC Fee: $0.00
spnsmy T8 10/27/2008 08:52:54 AW
Siewsit ite Receipt #: 107152
APN#: 177-24-514-043 Requestor:
SPLINC
AND WHEN RECORDED MAIL TO Recorded By: GILKS Pgs: 2
CALIFORNIA RECONVEYANCE COMPANY DEBBIE CONWAY
9200 Oakdale Avenue CLARK COUNTY RECORDER

Mail Stop: CA2-4379
Chatsworth, CA 91311

\ Space above this line for recorder’s use only
Title Order No. 1024157 Trustee Sale No. 137803NV  Loan No. 5687
ASSIGNMENT OF DEED OF TRUST

FOR VALUE RECEIVED, the undersigned hereby grants, assigns and transfers to
JPMorgan Chase Bank, National Association all beneficial interest under that certain
Deed of Trust dated 06/07/2006 executed by ROBERT M HAWKINS AND
CHRISTINE V HAWKINS, HUSBAND AND WIFE AS JOINT TENANTS, as Trustor;
to MARIN CONVEYANCING CORP., as Trustee; and Recorded 06/12/2006,
Instrument 0003526, Book 20060612, Page of Official Records in the Office of the
County Recorder of CLARK County, Nevada..

TOGETHER with the note ar notes therein described and secured thereby, the money
due and to become due thereon, with interest, and all rights accrued or to accruc under
said Deed of Trust including the right to have reconveyed, in whole or in part the real
property described therein.

Property Address: 3263 MORNING SPRINGS DRIVE
HENDERSON, NV 89074
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Title Order No. 1024157 Trustee Sale No. 137803NV  Loan No.-'SGB'i

Date: October 26, 2009

MORTGAG ONIC REGISTRATION SYSTEMS, INC.

COLLEEN IRBYy OFFICER

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

On October 26, 2009 before me, C LUCAS, “Notary Public,” personally appeared
COLLEEN_IRBY who proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument and acknowledged 10
me that he/she/they executed the same in his/her/their authorized capacity(ies), and that
by his/her/their signature(s) on the instrument the person{s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

N W ey

WITNESS my hand and gfficial seal.

1 AT €. LUCAS E
4 . -7{,\ Commission # 1821533

AU Notary Public - Catitarnia 2
zh; ..;m:} Los Angeles County 2

Signature Seal i~
g . ( ) e My Comm Expires Nov §, 201472
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Inst #: 201303060001648

Fees: $18.00 N/C Fee: $0.00

RPTT: $20.40 Ex: #

03/06/2013 11:35:06 AM

Receipt #: 1522804

Requestor:

NORTH AMERICAN TITLE SUNSET
Recorded By: DXl Pgs: 3

Please mail tax statement ond
when recorded mail to: DEBBIE CONWAY
S F R Investments Pool 1, LLC CLARK COUNTY RECORDER

303{ Paradise Rd,, B-214
Las Vegas, NV 89119

FORECLOSURE DEED

APN# 177-24-514-043
North American Title #38131 NAS # N71869

The undersigned declares:

Nevada Association Services, Inc., herein called agent (for the Pebble Canyon HOA), was the
duly appointed agent under that certain Notice of Delinquent Assessment Lien, recorded August
3, 2012 as instrument number 0002972 Book 20120803, in Clark County. The previous owner as
reflected on said lien is Robert M Hawkins, Christine V Hawkins. Nevada Association Services,
Inc. a5 agent for Pebble Canyon HOA does hereby grant and convey, but without wamanty
expressed or implied to: S F R Investments Pool 1, LLC (herein called grantee), pursuant to NRS
11631162, 116.31163 and 116.31164, all its right, title and interest in and to that certain property
legally described as: SEASONS AT PEBBLE CANYON, PLAT BOOK 53, PAGE 45, LOT 50,
BLOCK 10 Clark County

AGENT STATES THAT:

This conveyance is made pursuant to the powers conferred upon agent by Nevada Revised
Statutes, the Pebble Canyon HOA governing documents (CC&R’s) and that certain Notice of
Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of
Default and Election to Sell, recorded on 9/20/2012 as instrument ¥ 0001446 Book 20120920
which was recorded in the office of the recorder of said county. Nevada Association Services,
Inc. has complied with all requirements of law including, but not limited to, the elapsing of 90
days, mailing of copies of Notice of Delinquent Assessment and Notice of Default and the
posting and publication of the Notice of Sale. Said property was sold by said agent, on behalf of
Pebble Canyon HOA at public auction on 3/1/2013, at the place indicated on the Notice of Sale.
Grantee being the highest bidder at such sale, bacame the purchaser of said propeny and paid
therefore to said agent the amount bid $3,700.00 in lawful money of the United States, or by
satisfaction, pro tanio, of the obligations then secured by the Delinquent Assessment Lien.

Dated: March 1, 2013

Lo Mo

Py Elissa Hollander, Agent for Association and Employee of Nevada Association Services
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STATE OF NEVADA )

COUNTY OF CLARK

On March 1, 2013, beforz me, M. Blanchard, personally appeared Elissa Hollander personally known to
me {or proved o me on the basis of satisfactory evidence) ta be the person whose name is subscribed to
the within instrument and acknowledged that he/she executed the same in his/her autherized capacity,
and that by signing his/ber signeture on the instrument, the person, or the entity upon behalf of which
the person acted, executed the instrument.

WITNESS iny hand and seal.

(Seal) (Signamre)

M, ;LAQCHARD m . @Qﬂﬂ&o’bﬁ

;NmmthhSMMMNwMa
# Appaintmen! No. 09-11645-1
My Appt. Expires Nov. 5, 2013

WP
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

-2 177-24-514-043

an o

2. Type of Property:

a.| | Vacant Land b.]¥] Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c.| | CondoTwnhse d.] ]2-4 Plex Book Page:

el |Apt Bldg £l | Comm'l/ind'l Date of Recording:

g.|_| Agricultural h.] | Mobile Home Notes:

Other
3.a. Total Value/Sales Price of Property $ 3,700.00

b. Deed in Lien of Foreclosure Only {value of property( )
c. Transfer Tax Value: $ 3,700.00
d. Real Property Transfer Tax Due $ 2040

4. If Exemption Claimed:
a, Transfer Tax Exemption per NRS 375,090, Sectian
b. Explain Reason for Exemption:

5. Panial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if called upen ta substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, ar other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additional amount owed.

Signatur M L’\M&Zapaciry: Agent

Signature Capacity:
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)
Print Name: Nevada Association Services Print Namne: § F R Investments Poot 1, LLC
Address:5224 W, Desert lpn Rd. Address: 5030 Paradise Rd., B-214
City:Las Vegas City: Las Vegas
State: NV Zip: 891486 State: NV Zip:89119
COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buver
North American Title Company Escrow & J&¥/ 3/ /847
8485 W. Sunset Road #111 ..+ e _ -
Las Vegas, NV 89113 , .7 | “1{ pphi, S Zip:
e it
AS A PUBLTC_.REQOED THIS FORMMAY BE RECORDED/MICROFILMED
-,-l., . ‘ E
' VA
Fr, os W
AR 0191
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Statement on HOA Super-Priority Lien Fon:closu“Federal Housing F...  htip://www.fhfa. govfMed%blicAﬂ'airslPages!Smtemenl-on-HOA-Sup...

Statement

Statement on HOA Super-Priority Lien Foreclosures
FOR IMMEDIATE RELEASE
4/21/2015

Title 12 United States Code Section 4617(j}(3) states that, while the Federal Housing Finance Agency acts as
Conservator, “[no] property of the Agency shalt be subject to levy, attachment, garnishment, foreclosure, or sale
without the consent of the Agency.” This law precludes invaluntary extinguishment of Fannie Mae or Freddie Mac liens
while they are operating in conservatorships and preempts any state law that purports to allow holders of
homeownership association {HOA) liens to extinguish a Fannie Mae or Freddie Mac lien, security interest, or other
property interest.

As noted in our December 22, 2014 statement on certain super-priority liens, FHFA has an obligation to protect Fannie
Mae's and Freddie Mac’s rights, and will aggressively do so by bringing or supparting actions to contest HOA
foreclosures that purport to extinguish Enterprise property interests in a manner that contravenes federal law.
Consequently, FHFA confirms that it has not consented, and will not consent in the future, to the foreclosure or other
extinguishment of any Fannie Mae or Freddie Mac lien or other property interest in connection with HOA foreclosures of
super-priority liens.

12/22/2014; Statement of the Federal Housing Finance Agency on Certain Super-Priority Liens

B

The Federal Housing Finance Agency regulates Fannie Mae, Freddie Mac and the 12 Federal Home Loan Banks. These
government-sponsored enterprises provide more than $5.6 trillion in funding for the U.S. mortgage markets and financial
institutions. Additional information is available at www.FHFA.gov, on Twitter @FHFA, YouTube and Linkedin,

Contacts:
Media: Corinne Russell {202} 649-3032 / Stefanie Johnson {202) 649-3030

Consumers: Consumer Communications or (202) 649-3811

€ 2015 Federal Housing Finance Agency

0203
lofi 6/17/2015 10:00 AM
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KIM GILBERT EBROK

7625 DEAR MARTIN DRIVE, SUITE 11D

LAS YECAS, MY 89139
§762) 4853300 FAX (702) 485-3301

Electronically Filed
08/23/2016 12:02:03 PM

| ORDR
¢ JacousLiNg A, GiieerT, Esg. WZ‘- ike‘“"‘""‘"

i Nevada Bar No, 103593

| E-mail: jackie@kgelegal.com CLERKOF THE COURT
| Diana Cuivg EBRON, E8Q.

| Mevada Bar No. 10580

| E-mail: dians@ikgelegal.com

i KAREN L, HAaNKE, ESG.

| MNevada Bar No, 9378

| E-mail: karen{@kgelegal.com

| KM GILBERT LRRON

| 7625 Drean Martin Dirive, Suite 110

i Las Vegas, NV E9139

i Telephone: (702) 485-3300

| Facsimile: (702) 485-3301

| Attorneys for SFR Divestments Pool I, LLC

EIGHTH JUBICIAL DISTRECT COURT
CLARK COUNTY, NEVADA

IPMORGAN CHASE BANK, NATIONAL Case No, A-13-692304-C
ASSOCIATION, a nations] association, '

Plaintife, Blept. No. XXIY
v ORDER GRANTING SFR INVESTMENTS |
SFR INVESTMENTS POOL 1, LLC, a POOL &, LLC'S MOTION FOR s

Nevada limited lability company; DOES 1 SUMMARY JUDGMENT
through 10, and ROE BUSINESS ENTITIES
i through 16, inclusive,

Defendants.
SFRINVESTMENTS POOL 1, LLC, a
Nevada limited Hability company,

Counter-Clatmant,
V.

IPMORGAN CHASE BANEK, NATIONAL
ABSOCIATION, s national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINE, an individual;
DOES 1 140 and ROE BUSINESS ENTITIES
b through 10 inclusive,

Counter-Defendant/Cross-Defendants

This matter came before the Court on SFR Investments Pool §, LLC (“SFR”) Motion for
Summary Judgment (“SFR MSI), filed on July 7, 2016, secking judgment on its claims against
JPMorgan Chase Bank, National Association (“Chase™} for guiet title/declaratory relief and on
nﬁhgsiem Chas;ﬁieti

" EETEE
3 A - b} QAN
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=y N : -
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1 || iis opposition to SFR’s MSJ on July 36, 2016, and SFR filed its reply on August 1, 2014, Karen
2§ L. Hanks, Bsq. of Kim Gilbert Ebron-appeared on behalf of 5FR and Abran E. Vigil, Esq.of - ------------------
3 i Ballard Spahr LLP appeared on behalf of Chase. No other parties or counsel appeared. |
4 Having reviewed and considered the full briefing and arguments of counsel, for the
5 H reasons stated on the record and in the pleadings, and good cause appeartng, this Court makes the
& i following findings of fact and conchusions of law.’ |
7 FIMDINGE OF FACT
g i in 1991, Nevada adopted the Uniform Common Interest Ownership Act as NRS
g 116, including NRS 116.3116(2).°
10 2. {On November 8, 1991, Pebble Canyon Homeowners Association {the
il “Association™), recorded in the Official Records of the Clark County Recorder, its Declaration
% § 12 | of Covenants, Conditions and Restrictions {“CC&Rs™) as Instrument No. 81962 in Book
= iz A
% 5el7 13 | 911108 of the Official Records of the Clark County Recorder.”
g % 2 g 14 3. The Hawkinses took title to the real property commonly known as 3263 Morning
% % ug ‘é 15 | Springs Drive, Henderson, Nevada 89074, Parcel No. 177-24-314-043 (the *Property™), by way
§ g g %: 16 | of a Grant, Bargain, sale Deed recorded as Instnument No. 81962 in Book 811108 on June 12,
E g = 17 # 2006.
i I8 4, O June 12, 2006, a Deed of Trust was recorded against the Property in favor of
19 | GreenPoint Mortgage Funding, Inc. as Instrument Mo, 2006061 20003526 (*Deed of Trust”),
30 I The Deed of Trust was executed by the Hawkinses to secure a promissory note in the amount of
91 i $240,000.00. The Deed of Trust designated Mortgage Electronic Registration Systems, Inc.

23 1 (*MERS") as beneficiary in a nominee capacity for the lender and the lender’s successors and
23 B assigns.

24 5. As part of the loan transaction, the lender prepared and the Hawkinses signed, a

' Any findings of fact that are more sppropriately conclusions of law shall be so deemed. Any conclusions
26 ¥ of law that are move appropristely findings of fact shall be so deemed.

v, 2 {Jnless otherwise noted, the findings set forth herein are undisputed.

* When a document is stated to have been recorded, it refers to being recorded in the Officaal
28 | records of the Clark County Recorder, s
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1§ Planned United Development Rider (“PUD Rider™) a rider o the Deed of Trust, recognizing that

2 4 the Property was localed in a sub-common interest community within the Association.

3 &. On October 27, 2009, an Assignment of Deed of Trust was recorded as

4 § Instroment No. 200910270000618, stating that the MERS was assigning the Deed of Trust to
5 # Chase, together with underlying promissory nods,

& 7. On Getober 27, 2009, Californis Reconvevance Company (“CRU”) as trustee,

7 § recorded a Notice of Default and Election to Sell Under Dieed of Trust, stating the Hawkinses

% I had become delinguent on thelr payments under the note as of July §, 2009,

9 g, O August 3, 2012, Nevada Association Services {“NAS") recorded on behall of
10§ the Association a Notice of Delinguent Assessment Lien as Instrument No, 201208030002872
i1 § (“NODA™. The NODA was mailed to the Hawkinses,

12 Q. On Septentber 20, 2012, NAS recorded on behalf of the Association a Matice of
13§ Default and Election to Sell Under Homeowners Association Lien as Instrument Ne,

14 | 201209200001446 (“NOD™. The NOD was matled to Chase and CRC, and Chase admits

15 § receipt of the NOD.

16 1.  On February 7, 2013, NAS recorded on behalf of the Association g Notics of
17 § Trustee’s Sale as Instrument Mo, 201 109290002672 stating 2 sale date of March 1, 2013

12 I (*NOS”). The NOS was mailed to Chase, CRC, MERS, and GreenPoint. Chase admits receipt
19§ ofthe WOS. The NOS was posted and published pursuant to statutory requiremenis.

20 11, OnMarch 1, 2013, NAS held the Association foreclosure sale at which SFR

21 I placed the highest bid of $3,700.00 (“Association foreclosure sale”).

{2.  The Trustee’s Deed Upon Sale vesting title in SFR was recorded on March 6,
113 as Instrument No, 201303060001648. The Trustee’s Deed included the following recitals:

This conveyance is made pursuant to the powers conferred upen [NAS] by
Nevada Revised Statutes, the Pebble Canyon HOA goveming documents
(CC&Rs) and that certain Notice of Delinguent Assessment Lien, described
herein. Defoault occurred as set forth in 2 Notice of Default and Election, recorded
on 9202012, . . . Mevada Association Services, Ing. has comphied with all
requirements of law including, but not limited to, the elapsing of %0 days,
matling of coples of [NODA] and [NODY] and the posting and publication of the
Notice of Sale.
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i3 {Chase is charged with knowledgs of NRS 116 since ifs adoption in 1991,

i4.  Despite being fully aware of the Association’s foreclosure sale, neither Chase, s
predecessors in interest, nor their agents attempted to pay any amount of the Association’s Hen,
Neither did they take any action o enjoin the sale or seek some intervention to delermine an
amount io pav.

15, In the Nevada Supreme Couwrt’s 5FR Investments Pool 1, LLE v. U5, Bank,

M. A, decision, the Court was unanimous in its interpretation that a homeowners association
foreclosure sale could extinguish a Orst deed of trust, and the only disagreement being in
whether the foreclosure could be non-judicial or must be judicial, 130 Nev, |, 332 P.3d 408,
419 (2014) (majority holding and first paragraph of the concurring in part, dissenting in part by
.1, Gibbons},

16, There is no suggestion of fraud, oppression or unfairmess in the conduct of the
sale. Thus, whether the price was inadequate or grossly inadeguate, is immaterial.

17.  Inits opposition, Chase argued the loan was FHA insured through the
Depariment of Housing and Urban Development ("HUD") and, therefore, this Court should use
the Supremacy Clause to preempt NRS 116 and declare that the Association’s foreclosure sale
did not extinguish Chase's FDOT. This Court finds that an insurer does not have an interest in
the Property that is protected under the Property Clause or Supremacy Clause untii title is
iransferred to HUDL

18, Chase also argued that the SFR Decision should not be applied retroactively.

19, Chase provided no svidence that its alleged payvments for laxes or insurange were
made in defense of property. There was no evidence that SFR was a named additional insured
on any inswance policy on the Property obtained by Chase, nor did Chase provide evidence that

the Property was in danger of being sold for delinquent taxes.

CONCLUSIONS OF LAW

A, Summary judgment is appropriate “when the pleadings and other evidence on file
demonstrate that no ‘genuine issue as fo any material fact [remains] and that the moving party s

entitied to 2 judgment as a matter of law.”” Wood v, Safeway, 121 Nev. 724, 728,121 P.3d

4.
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1026, 1029 (2005, Additionally, “[t1he purpose of summary judgment *is to aveid a necdless
irial when an appropriate showing is made in advance that there i3 no genuine issue of fact to be

tried, and the movant is entitled o judgment as 2 matter of law.” McBonald v. D.P, Alexander

& Las Vegas Boulevard, LLC, 121 Nev, 812, 815, 123 P.3d 748, 750 (2005) quoting Coray v,

Home, 80 MNev. 3%, 40-41, 389 P.24 76, 77 (1964). Moreover, the non-moving party “must, by
affidavit or atherwise, set forth specific facts demonstrating the existence of a genuine issue for
trial or have summary judgment entered against [#1).” Wood, 121 Nev, a8 32, 121 P3d at 1631,
The non-moving party “is not entitled to build a case on the gossamer threads of whimsy,
speculation, and conjecture.” Id, Rather, the non-moving party must demonsizate specific facls

as opposed to general allegations and conclusions. LaMantie v, Redisi, 118 Nev. 27,29, 38 P.3d

877, 879 (2002), Wavmeni v, Hobmes, 112 Nev. 232,237,912 P.2d §16, 819 (1896). Though

inferences are to be drawn in favor of the non-moving party, an opponent 1o summary judgment,

must show that it can produce evidence at irial to support iis claim or defense. Yan Cleave v,

kietz-Mill Minit Mart, 97 Nev. 414,417,633 P.2d 1220, 222 {1981},
EE B. While the moving party generally bears the burden of proving thers is no genuing
issue of material fact, in this case there are g number of preswmnptions that this Cowt must
consider in deciding the issues, including:
1. That foreclosure sales and the resulting deeds are presumed valid. NR3
47.250{161-{18) (stating that there are disputable presumnptions “[tjhat the law has been
obeved{]”; “{t}hat a wrustee or other person, whose duty it was to convey real property 0

a particular person, has actually conveyed to that person, when such presumption is

necessary to perfect the title of such person or a successor in interest[1™; “[tthat privale
transactions have been fir and repular”; and “[tlhat the ordinary course of business has
been foliowed.™).

2. That & foreclosure deed “reciling compliance with notice provisions of
NRS 116311682 through NRS 11631168 “is conclusive™ as to the recitals “against the

unit's former owner, his or her heirs and assigns and all other persons.” SER Investments

Pool | v. LS. Bank, 130 Nev. Adv. Op. 75,334 P.3d at 41 1-12.
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1 3. That “[i}f the trusise's deed reciies that all statutory notice requirements

fnd

and procedures required by law for the conduct of the foreclosure have been satisfied, &
rebuttable presumption arises that the sale has been conducted regularly and properly;

this presumption is conclusive as to z bona fide purchaser.” Moeller v, Lien, 30

Cal.Rpr.2d 777, 783 (Ct. App. 1994); see also, 4 Miller & Starr, Cal, Real Estate (3d ed.
2000) Deeds of Trust and Morigages § 10:211, pp. 647-652; 2 Bernhardt, Cal. Morigage
and Deed of Trust Practice (Cont.BEd.Bar 2d ed. 1998} § 7:59, pp. 476477},

C. “4A presumption not only fixes the burden of going forward with evidencs, but it

W @ ~3 0 S L dm L

also shifis the burden of proof” Yeager v, Harral's Club, Ing., 111 Nev, 830, 834, 897 P.2d
10 I 1093, 1095 {1995 citing Yancher v. GNLY Corp., 105 Nev. 417, 421, 777 P.2d 3606, 368

11 § {198%9)). “These preswmptions impose on the party against whom it is directed the burden of
proving that the nonexisience of the presuwmed fact is more probable than is existence.” 1,

13 4 {citing NRS 47.180).

14 3 Thus, Chase bore the burden of proviag it was more probable than not that the
15 | Association Foreclosure Sale and the resulting Foreclosure Deed were invalid.

16 E. Chase has the burden to overcome the conclusive presumption of the foreclosure
17 # deed recitals with evidence of fraud, unfairness and oppression.

i F, Pursuant to the SFR Decision, NRS 118,31168(2} gives associations g true supet-

19 § priority lHen, the non-judicial foreclosure of which extinguishes a first dead of trust. BER, 334
20 & P3datdlo
21 (. According to the SFR Decision, “together, NRS 116.3116(1) and NKS

22 & 116.31162 provide for the nonjudicial foreclosure of the whole of the HOA s lien, not just the

subpriority piece of iL.” 3R, 334 P.3d at 414-15.

H. The Association foreclosure sale vested title in SFR “without eguity or right of
redemption.” SFR, 334 P.3d at 419 {citing NES 116.31166(3}}.

1. “1f the sale is properly, lawfully and fairly camied out, {the bank] cannot

unilaterally create a right of redemption in [itself].” Golden v, Tomivasy, 387 P.id 989, 997

| (Nev. 1963).
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I As the 8FR Decision did not announce a new rule of law but merely interpreted

| the provisions set forth in NRS 116 ¢f seg., it does not raise an issue of retroactivity. The §FR
Diecision provided “‘an authoritative statement of what the statute mean before as well as after

the decision of the case giving rise o tha construction.”” Morales-Izquierdo v. BDer’t of

Homeland Sec., 600 F.34 1076, 1087 (O™ Cir. 2010), overruled in part on other grounds by

Garfias-Rodrigoucz v, Holder, 702 F.3d 504, 516 {9"‘1 Cir, 2010}, guoting Rivers v. Roadway
Express, Inc., 311 U8, 298, 312-313 (1994). Thus, this Court rejects Chase’s retroactivity

| argument,

K. MRS 116 does not require a purchaser at an association foreclosure sale be a

bona fide purchaser, but in any case, without evidence to the contrary, when an association’s
foreclosure sale complies with the statutory foreclosure rales, as evident by the recorded notices
and with the admission of knowledpe of the sale, and without any faets 1o the contrary,
knowledge of 2 FDOT and that Chase retained the ability to bring an equitable claim to

challenge the foreclosure sale is not enough in iiself to demonstrate that SFR took the property

with notice of 8 potential dispute to title, the basis of which is unknown to SFR, and therefore,

does is not sufficient to defeat SFR’s ability to claim BFP status, Shadow Wood HOA v. K.Y,

Cmiy Bancorp, 132 Nev, 366 P34 1103, 1116 {2016},

L. Shadow Wood reaffirmed Nevada’s adoption of the California rule that
“inadequacy of price, however gross, is not in itself 2 sufficient ground for setting aside a

trustee's sale legally made; there must be in addition proof of some clement of fraud, unfairness

or oppression as accounts for and brings about the inadequacy of pricel.]” Shadow Wood,
3016 WL 347979 at*$ (quoting Golden, 79 Nev. at 304 {internal citations omitted} {emphasis
added)).

M.  DBecause thers is no suggestion of fraud, oppression or unfairness in the sale
process or that SFR knowingly participated in fraud, oppression or unfairpess in the sale, even if
the purchase price paid by SFR was seen as inadsquate or grossly inadeguate, price along is
insufficient to invalidate the sale.

M. Chase admiis it received the reguired notices and knew the sale had been
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scheduled, vet it did nothing to protect its interest in the Property. Furthermore, as 2 mere
Henholder, as opposed to homeowner Hike the bank in Shadow Weod, Chase is not entitled {o
equitable relief as it has an adequate remedy at law for damages against any parly that may have

injured it. Las Vegas Valley Water Dist. V. Curtis Park Manor Water Users Ass'n, 646 P.2d

549, 551 (Nev. 1982) {*courts lack authority to grant equitable relief when an adequate remedy
at law exists,”). Thus, even if this Court had found some facts suggesting fraud, uniairness or
oppression, it would not need to weigh the equitics. However, because Chase has presented no
evidence, other than the alleged “low price” paid by SFR, suggesting that the sale was anything
other than properly conducted, the Court would not need to weigh the equities in this case.

0. The Court rejects Chase’s arguments on the Supremacy Clause because Chase, a

private litigant, cannot use the Supremacy Clause to displace state law under Armstrong v,

Exceptional Child Care Ctr, Ing, 375 U8, 135 8.Ck 1378, 138385 {2015}, Furthermaore,

Chase lacks standing to enforce the National Housing Act. Finally, HUDs insurance interest is
too attenuated o raise a supremacy clause issue, where the FDOT has not been assigned (o
HUD,

B The Court rejects Chase’s argument that an association must have accumulated
cither six or nine months of delinguent assessments before it can begin the foreclosure process.
Nothing in NRS 116.3116 requires such, and the reference to six or nine months in NRS
116.3116 refers only to the amount that would be prior 1o 8 first security interest. NRS
116.31162(4) provides that the notice of delinguent assessments can be sent as early as ninety
{801 days of a delinguency.

Q. Chase fatled {0 demonstrate an exception to the voluntary paymert doctrine: (&)
coercion or duress caused by a business necessity, or {2) payment in defense of property.
MNevada Association Services, Inc. v. The Eigleh fudicial District, 130 Nev, 338 P.3d
1250 {2014). Without showing one of these exceptions applies, one cannot recover voluntary

payments. Best Buy Stores v, Benderson-Wainberg Assocs,, 668 F.3d 1019, 1030 {#th Cir,

2012) (“one who makes a payment voluntarily, cannot recover it on the ground that he was

under no legal obligation to make the payment.”™). Here, Chase failed to provide any facts

.8
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i raising a material question as to whether any alleged payments were made under one of the

P cxcephions,

3 R. The Deed of Trust was extinguished by the Association’s foreclosure sale.

4 5. SFR is entitled to quiet title in its name free and clear of the Deed of Trust.

5 1. SFR is entitled o 8 penmanent injunction enjoining Chase, its successors and

% I assigns from taking any action on the extinguished

7 ORDER :

8 IT IS HERERY ORDERED, ADJUDGED, AND DECREED that the SFR MSJ 1s

g 1 GRANTED.
10 IT IS FURTHER GRDERED, ADJUDGED, AND DECREED that the Deed of Trust
11 I recorded against the real property commonly known as 3263 Morning Springs Drive, Henderson,

17 & Mevada 89074: Parcel Mo, 177-24-514-043, was extinguished by the Association Foreclosure
13§ Sale
i4 IT ¥5 FURTHER ORDERED, ADJUDGED, AND DECREED that Chase, ils
15 || predecessors in interest and ifs successors, agents, and assigos, have no further inferest in real
16 | property localed at 3263 Morning Springs Drive, Henderson, Nevada 89074, Parcel No, 177-24-
17 § 514-043 and are hereby permanently enjoined from taking any further action to enforee the now
18  extinpuished Deed of Trost, _.
19 IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that title to real
20 | property located 3263 Moming Springs Drive, Henderson, MNevada 89074, Parcel No, 177-24-
21§ 514-043 is hereby quicted in favor of SFR.
32 IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that SFR is entitled o

summary judgment on Chase’s claim for unjust enrichment and that Chase is not entitled to relief
as to that claim. :
i
| /i
i
5
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2 1 resolve all claims as to all parties®
3
4 DATED this ;2’ é day of
5
" — i A |
| Respectfully Subnuiied By: Apprﬁ&;d*ﬁs 1o Form but Not Content By:
3
KIM GILBERT EBRON ‘_f_i;B;g&LLARE}SPAﬁﬁ\ LLP
10 B JacousLniE A. GRLBERT, EsQ. ABRan E. VIS Fso.
T Nevada Bar No, 10593 MNevada Bar No. 75348
Email: jackie@kgelegal.com Ematl: vigilai@ballardspahr com
17 B DianNa CLINE EBRON, ESQ. RussELL J, BURKE, Bsg.
: lg&vazﬁia gﬂf I‘{ﬁ{{-ki {3? 80 ; Nevada Bar No, 12710
b -indn. IANSERKECICERL.COID *mail: kerin g =
H - BaRrReN L. HA\&KS, EsQ. gmmi ,E;’j;iﬁ;“'??”mg@ﬁﬁ ar.com
4 i Nevada Bar No. 9578 OLEY ANN FRIEST, BSQ.
4y 7 Nevada Bar No. 13226
| karen@lkgelegal.com g Email: priesthi@baliardspaly.com
15 B 7625 Dean Martin Drive, Suite 118 ' s ; s
g , 100 North City Parkway, Suite 1740
| Las Vegas, Nevada §9139 _ . __
16 i ) , N ' Las Vegas, Nevada 39106-4817
: Telephone: {702} 485-3300  Teleohone: (7073 4717000
| Facsimile: (702) 485-3301 clephone: (7U2)471-7
i7 § ’ ! Facsimile: {702) 471-7070
1R 0 Attorneys for SFR Investmenis Pool 1, LLC Attorneys for JP Morgan Chase Bank
T National dssociation
20
21
22
23
24
25
26
27

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Order shall

T SFR dismissed its claims against the Hawkinses by way of Stipulation and Order entered on
28 | April 23, 2014, notice of entry of which was served on April 24, 2014,
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Abran E. Vigil

Nevada Bar No. 7548

Sylvia O. Semper

Nevada Bar No. 12863

Holly Ann Priest

Nevada Bar No. 13226

BALLARD SPAHR LLP

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070

E-Mail: vigila@ballardspahr.com
E-Mail: priesth@ballardspahr.com
E-Mail: sempers@ballardspahr.com

Attorneys for Plaintiff and Counter-
Defendant/Cross Defendant JP Morgan
Chase Bank N.A.
DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL )

ASSOCIATION, a national association, ) CASE NO. A-13-692304-C

Plaintiff, DEPT NO. XXIV

VS.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company

Defendants.

SFR INVESTMENTS POOL 1, LL.C a
Nevada limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross-
Defendants.

N N N’ N’ N N N N N N N N N N N N N N N N N N N N N N N N’

DMWEST #17328316 v2 1

Case Number: A-13-692304-C

Electronically Filed
1/23/2018 8:35 PM
Steven D. Grierson

CLER? OF THE COUE :I
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MOTION TO EXTEND DISCOVERY DEADLINES AND TO RE-SET
TRIAL DATE (SECOND REQUEST)

Pursuant to EDCR 2.25 and 2.35, plaintiff JPMorgan Chase Bank, N.A.
(“Chase”) hereby moves to extend discovery deadlines and re-set trial date pursuant
to the December 12, 2017 and January 9, 2018 status checks before the Honorable

Jim Crockett.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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NOTICE OF MOTION

Please take notice that the undersigned will bring MOTION TO EXTEND
DISCOVERY DEADLINES AND RE-SET TRIAL DATE (SECOND REQUEST) on

for hearing before the above-entitled Court on the 13th day of February at 9:00 a.m.

DMWEST #17328316 v2

Dated: January 23, 2018

BALLARD SPAHR LL.P

By: /s/ Abran E. Vigil
Abran E. Vigil
Nevada Bar No. 7548
Sylvia O. Semper
Nevada Bar No. 12863
Holly Ann Priest
Nevada Bar No. 13226
1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135

Attorneys for Plaintiff and Counter-
Defendant/Cross Defendant JP Morgan
Chase Bank N.A.
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MEMORANDUM OF POINTS AND AUTHORITIES

Chase seeks a further extension of discovery in this matter to permit Chase
to disclose additional documents. This case arises from a foreclosure sale under
NRS Chapter 116. Chase claims that a deed of trust recorded against the subject
property survived the sale. Defendant SFR Investments Pool 1, LLC (“SFR”) claims
the deed of trust was extinguished. Chase argues, among other things, that it was
servicing the loan secured by the deed of trust on behalf of the Federal Home Loan
Mortgage Corporation (“Freddie Mac”), which owned the loan. Chase further
argues that 12 U.S.C. § 4617()(3) preempts Nevada law to the extent that Nevada
law would permit the sale to extinguish the deed of trust.

On June 22, 2017, the Nevada Supreme Court issued an opinion in the

Nationstar Mortg., LL.C v. SFR Invs. Pool 1, LL.C, No. 69400, 133 Nev. Adv. Op. 34

(2017). Nationstar held that the servicer of a loan owned by Fannie Mae or Freddie
Mac has standing to argue that 12 U.S.C. § 4617()(3) bars a foreclosure sale under
NRS Chapter 116 from extinguishing a deed of trust securing the loan. Because
this Court granted summary judgment before the Nationstar was issued, this Court
did not consider and address the relevant facts of this case as clarified in the
Nationstar decision. Chase’s request to extend discovery is not a result of excusable
neglect. Rather, there are compelling circumstances for Chase’s request because the
parties completed discovery and briefed dispositive motions before the Nevada
Supreme Court issued its opinion in Nationstar. Accordingly, there may be
additional documents that will assist the court in addressing the issues on remand.!

Proposed Amendment of Scheduling Order

Chase hereby requests an extension of the current plan and schedule as

follows:

! Chase reserves the right to withdraw this Motion in the event it can reach
an agreement with opposing counsel or otherwise determines the motion is no longer
necessary.

DMWEST #17328316 v2 4 AA 27 1
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1. Statement of Discovery Completed

On June 29, 2015, the Court filed a Scheduling Order, which set the following
deadlines:

(a)  Close of discovery: May 2, 2016

(b)  Motions to amend pleadings or add parties: February 2, 2016

(¢)  Initial expert disclosures: February 2, 2016

(d  Rebuttal expert disclosures: March 3, 2016

(e)  Filing of dispositive motions: June 1, 2016

The parties have provided initial disclosures of documents and witnesses
pursuant to N.R.C.P. 16.1. The parties have served discovery and responded to
discovery. Chase designated and served its initial expert disclosure on February 2,
2016 and SFR designated its rebuttal expert on March 3, 2016. The deposition of
Chase’s expert occurred on March 9, 2016. Chase also conducted the depositions of
third parties Nevada Association Services, Inc. and Pebble Canyon Homeowners
Association. The deposition of Chase occurred on April 21, 2016. The deposition of
SFR occurred on June 24, 2016.
2. Discovery that Remains to be Completed

(a) Supplement to N.R.C.P. 16.1 disclosures
3. The Reasons Why Remaining Discovery Was Not Completed

This matter was recently remanded from the Nevada Supreme Court to allow
for this Court to determine whether 12 U.S.C. § 4617(j)(3) preempts Nevada law,
whether Freddie Mac owned the loan at the time of the sale, or whether Chase was
servicing the loan at the time of the sale. The issues to be addressed may be further
clarified by additional discovery.
4. Proposed Discovery Schedule

Chase proposes an extension of 45-days from the date of the February 13,

2018 hearing on the instant Motion and proposes as follows:

A. Close of discovery: Friday, March 30, 2018

DMWEST #17328316 v2 5 AA 272
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B. Deadline to file dispositive motions: Monday, April 30, 2018.

5. Trial

Consistent with the deadlines requested above, Chase requests that a bench

trial be set for a five-week trial stack to begin no early than the June 25, 2018 trial

stack.

DMWEST #17328316 v2

Dated: January 23, 2018

BALLARD SPAHR LLILP

By: /s/ Abran E. Vigil

Abran E. Vigil

Nevada Bar No. 7548

Sylvia O. Semper

Nevada Bar No. 12863

Holly Ann Priest

Nevada Bar No. 13226

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135

Attorneys for Plaintift and Counter-

Defendant/Cross Defendant JP
Morgan Chase Bank N.A.
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5, I hereby certify that on January 23, 2018, an
electronic copy of the foregoing MOTION TO EXTEND DISCOVERY DEADLINES
AND TO RE-SET TRIAL DATE (SECOND REQUEST) was filed and served on the

following via the Court’s electronic service system:

Diana Cline Ebron
Jacqueline A. Gilbert
Karen L. Hanks

KIM GILBERT EBRON
7625 Dean Martin Drive
Suite 110

Las Vegas, NV 89139

Attorneys for SFR Investments Pool, LLC

/s/ Ellen Phillipson
An employee of BALLARD SPAHR LLP

DMWEST #17328316 v2
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DIANA S. EBRON, EsQ.
Nevada Bar No. 10580
E-mail: diana@kgelegal.com

JACQUELINE A. GILBERT, ESsQ.

Nevada Bar No. 10593
E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.
Nevada Bar No. 9578

E-mail: karen@kgelegal.com
KimM GILBERT EBRON

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC
EIGHTH JUDICIAL DISTRICT COURT

JPMORGAN CHASE BANK, NATIONAL Case No. A-13-692304-C
ASSOCIATION, a national association,

Plaintiff, Dept. No. XXIV
VS.
SFR INVESTMENTS POOL 1, LLC, SFR INVESTMENTS POOL 1, LLC’S
Nevada limited liability company, OPPOSITION TO PLAINTIFF’S MOTION
TO EXTEND

Defendants.

Electronically Filed
1/30/2018 7:35 PM
Steven D. Grierson

CLER? OF THE COUE :I

CLARK COUNTY, NEVADA

Hearing Date: February 13, 2018
Hearing Time: 9:00 a.m.

AND ALL RELATED CLAIMS.

SFR Investments Pool

BANK, NATIONAL ASSOCIATION’s (“the Bank™) Motion to Extend Discovery Deadlines and
to Re-Set Trial Date. This Opposition is based on the papers and pleadings on file herein, the
following memorandum of points and authorities, the Declaration of Jacqueline A. Gilbert, Esq.,

and any oral argument this Court may entertain.

1, LLC (“SFR”) hereby files its Opposition to JPMORGAN CHASE

-1-
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DECLARATION OF JACQUELINE A. GILBERT

I, Jacqueline A. Gilbert, hereby declare as follows:

1. I am over the age of 18, a resident of Clark County, Nevada, and am an attorney
admitted to practice in all courts in the State of Nevada.

2. I am a named member of Kim Gilbert Ebron, and represent defendant/counter-
claimant/cross-claimant SFR Investments Pool 1, LLC (“SFR”) in the above-captioned action. |
also represented SFR in Plaintiff JPMorgan Chase Bank, N.A.’s (“Chase”) appeal following this
Court’s Order Granting SFR’s Motion for Summary Judgment, entered on October 26, 2016.

3. I make this Declaration in support of SFR’s Opposition to Chase’s motion to reopen
discovery. | have personal knowledge of the facts set forth herein and for those made on
information and belief | have no reason to doubt the veracity of the statement.

4. Discovery closed in this case on May 6, 2016.

5. In the parties” motions for summary judgment, Chase raised 12 U.S.C. § 4617(j)(3)
as a defense, asserting that the loan in question and its resulting deed of trust were “owned” by
Fannie Mae. It also asserted that it, as the servicer of the loan, was entitled raise § 4617(j)(3). In
support of its position, Chase attached a number of documents to its Motion that it claimed showed
Fannie’s ownership and Chase’s position as servicer.

6. SFR disputed not only standing to raise 8§4617(j)(3), but whether Fannie owned or
had ever owned the loan or had an interest in the deed of trust, and Chase’s position as servicer for
Fannie. In support of its position, SFR attached a number of documents it believes calls into
question the credibility of the evidence presented by Chase. Additionally, SFR objected to a
number of Chase’s documents based on Chase’s failure to produce the documents during the
discovery period.

7. This Court granted SFR’s motion for summary judgment, in part on Chase’s lack
of standing to raise 12 U.S.C. 8§ 4617(j)(3) as a defense. Therefore, this Court made no findings on
Fannie’s ownership.

8. It also adjudicated the remaining claims in SFR’s favor, because it found (a) SFR a

bona fide purchaser; (b) Chase failed to meet its burden to show fraud, unfairness or oppression

-2-
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and low price alone is insufficient to set aside a sale; (c) the sale was properly conducted and with
the lack of evidence of fraud, unfairness or oppression there was no need to weigh equities in this
case; (d) that there need not be six or nine months of delinquency before an association can begin
the foreclosure process; and (e) Chase’s unjust enrichment claim was barred by the voluntary
payment doctrine.

9. The Nevada Supreme Court’s opinion in Nationstar Mortgage, LLC v. SFR
Investments Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754 (2017), held that a servicer of a
loan owned by Fannie or Freddie Mac had standing to raise § 4617(j)(3) as a defense. However,
in order to do so, it would have to prove ownership by the GSE and a contractual relationship with
the GSE. Id. at 758.

10. Chase appealed.

11. Following the Nationstar decision, Chase’s appellate counsel, Matthew Lamb,
contacted me regarding seeking certification from this Court to vacate its prior orders in this case
(referred to as Morning Springs/Hawkins) and in DC Case No. A-13-692202-C (referred to as
Begonia/Bell) and get remand from the Nevada Supreme Court to save resources. See email chain
regarding remand, at p. 11-12. A true and correct copy of this email chain is attached hereto as
Exhibit A.

12. In response, | set forth very clearly that SFR would be willing to come before this
Court to have the order amended on the § 4617(j)(3) issue but not the other issues and that we

would do so filing motions for summary judgment without reopening discovery:

I am willing to agree to go before the DC to have the order amended on the HERA
issue but not to reopen discovery or any other of the DC finding and conclusions
as to the sales. So the DC would grant partial summary judgment on the other
issues leaving on the issue of HERA/ownership/contract per the Nationstar case
and we both file motions for summary judgment without reopening discovery.
Would that be acceptable?
See Exhibit A at p. 10 (emphasis added). In addition to Mr. Lamb and myself, a number
of other attorneys at both firms were copied on the exchanges.
13. Mr. Lamb agreed, so long as the other issues were preserved for appeal. Id. at p. 9-

10. I agreed. Id. at p. 9.
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14, Following this exchange, the parties moved in this Court for certification and
following this Court’s grant, the parties moved for remand in the Nevada Supreme Court.

15. Upon remand, this Court set a hearing regarding further proceedings on remand.

16. Neither Mr. Lamb nor | attended the December 12, 2017 hearing. In fact, both firms
sent counsel that had not been copied on the prior emails: Mr. Shiroff for Chase and Mr. Clayton
for SFR.

17. Upon information and belief, at the December 12, 2017 hearing, Chase asked to
reopen discovery to provide additional documents to support its claims as to Fannie ownership and
Chase’s contractual relationship. SFR opposed reopening discovery but represented that if the
Court were so inclined, SFR would need to depose Fannie or whomever else was necessary based
on the newly, late disclosed documents.

18. SFR did not request the hearing be transcribed so no transcript is available. The
minutes simply state that there was a colloquy following discovery after Mr. Shiroff advised they
would be filing a motion and requested sixty days for discovery. Nothing in the minutes suggests
SFR agreed to stipulate, but that the Court ordered a stipulation be filed, or that the Court would
be inclined to grant a motion to reopen.

19. Upon information and belief, the Court’s decision to reopen was based on the
Court’s wanting a “complete record.”

20. Following the December 12, 2017 hearing, Karen Hanks, another attorney in our
office who was copied on the original email chain, contacted counsel for Chase regarding Chase’s
request to reopen discovery and providing the same email chain | have attached as Exhibit A. |
was copied on this email and all emails subsequent regarding this issue. The email from Ms. Hanks
suggested simply stipulating to a dispositive motion deadline, as was agreed upon by the parties.
See email chain, beginning December 13, 2017, at p. 4, a true and correct copy of which is attached
hereto as Exhibit B.

21.  Chase’s counsel responded that they only wanted to reopen to “supplement our
2016 disclosures.” Counsel seemed to think that it could do these disclosures without depositions
and accused SFR of objecting as an “evidentiary tactic rather than having the case heard on the
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merits.” See Ex. B at p. 2. Counsel did not address the agreement between SFR and Chase in
seeking remand.

22. Ms. Hanks responded that SFR would not stipulate to reopen, and that SFR would
be reserving its rights to depose Fannie and Freddie (based on the case), and any other witnesses
deemed necessary regarding the issues raised in the Nationstar case.

23. I am fully cognizant that this Court may determine on its own accord what, if any,
need there is to reopen discovery and is not bound by the parties’ agreement.

24, Notwithstanding the above, | would not have agreed to seek remand without the
agreement from opposing counsel and would have allowed the appeal to take its course. | believed
I could rely on Counsel’s agreement, made in writing.

25. SFR’s position is that a complete record is determined by the evidence provided by
the parties during discovery and that at the time of the original motions for summary judgment
Chase would have had to prove the same things it seeks to prove now: ownership by Fannie and
Chase’s relationship to Fannie. There is no new evidentiary standard introduced by the Nationstar
case. Additionally, any evidence that Chase may provide, if FHFA and Fannie were relying on it
to represent their interests, should have been provided to Chase and been within its possession,
custody and control. To the extent those entities failed to provide the information, they should not
be rewarded for withholding evidence from their agent.

26. At the January 8, 2018 hearing | appeared on behalf of SFR and Sylvia Semper
appeared on behalf of Chase. At the hearing, Ms. Semper represented to this Court that it would
stipulate not to reopen discovery in the above-captioned case.

27.  After the hearing on January 8, 2018, I had multiple conversations with Ms. Semper
but we could not agree on a resolution. In fact, I was presented with a stipulation not to reopen
discovery in the Begonia/Bell case but Ms. Semper would not include any language stating that
Chase would not supplement or try to disclose further documents.

28. | also contacted Abran Vigil, a partner at the firm representing Chase, to discuss
this further. We were unable to reach an agreement. My understanding of the conversation is that
Chase’s position is that documents disclosed after the close of discovery are merely supplements
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to disclosures and are not violating the discovery deadline, and that a party may disclose anything
prior to trial, despite a discovery order. Obviously, my position differs.

29. If this Court is not inclined to deny Chase’s motion and allow the case to proceed
on the evidence proffered during discovery, then | believe SFR will need unfettered discovery on
the following issues in addition to whatever documents Chase opts to disclose: ownership by
Fannie, transfer to a trust by Fannie, consent to foreclosure, Chase’s agency relationship.

30. Such discovery would include, but is not limited to depositions of Fannie and any
other person or entity that Chase deems necessary to prove its case with Chase being required to
produce such witnesses in Las Vegas without SFR needing to subpoena the entities, without
extended discovery fights and without a limitation on the time of depositions other than that set by
the rules. Discovery could also include additional written discovery.

| hereby declare under penalty of perjury and the laws of the State of Nevada that the
foregoing is true and accurate.

DATED this 30th day of January, 2018.

[s/Jacqueline A. Gilbert
Jacqueline A. Gilbert, Esq.
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MEMORANDUM OF POINTS AND AUTHORITIES

l. STANDARD OF REVIEW

The Nevada Rules of Civil Procedure “shall be construed and administered to secure the
just, speedy, and inexpensive determination of every action.” NRCP 1 (emphasis added). Allowing
the Bank to reopen discovery at this late date to make a disclosure it had every opportunity to
make—and was required to make—during the original discovery period is prejudicial. Further it
would encourage the Bank to continue to cause delay and added expense in similar cases.

The Bank moves to extend discovery pursuant to EDCR 2.35, which states that request to
extend a discovery deadline less than 20 days prior to the deadline “shall not be granted unless the
moving party, attorney or other person demonstrates the failure to act was the result of excusable
neglect.” But the Bank does not explain in its motion how its failure to timely move to extend the
discovery deadline constitutes excusable neglect in this case.

“Excusable neglect” has been defined as follows:

A failure—which the law will excuse—to take some proper step at the proper
time (esp. in neglecting to answer a lawsuit) not because of the party's own
carelessness, inattention, or willful disregard of the court's process, but
because of some unexpected or unavoidable hindrance or accident or because of
reliance on the care and vigilance of the party's counsel or on a promise made by
the adverse party.

Clark v. Coast Hotels & Casinos, Inc., No. 62603, 2014 WL 3784262, at *3-4 (Nev. July 30,
2014)(unpublished) (citing Black's Law Dictionary 1133 (9th ed.2009).)(emphasis added).

Nationstar’s sole explanation appears to be that the Nevada Supreme Court’s decision in
Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754
(2017) somehow created a new evidentiary requirement. As discussed further below, the
Nationstar case did not establish a new evidentiary requirement, nor does it constitute excusable
neglect, even if that were the standard for granting the Bank’s motion. The Bank actually admits
that its request is not a result of excusable neglect. See Bank’s Mot. at 4:18. Instead, the standard
is found under NRCP 16(b), which would apply even if the motion were timely under EDCR 2.35,
which it is not. Pursuant to NRCP 16(b),

the judge, or a discovery commissioner shall . . . enter a scheduling order that limits
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the time: (1) To join other parties and to amend the pleadings; (2) To file and hear
motions; and (3) To complete discovery.

A schedule shall not be modified excébf by leave of the judge or a discovery
commissioner upon a showing of good cause.

(emphasis added).

In Nutton v. Sunset Station, Inc., 131 Nev. Adv. Op. 34, 357 P.3d 966, 972 (Nev. App.
2015), the Court of Appeals of Nevada noted there is a non-exclusive four-factor test to determine
whether good cause exists: “(1) the explanation for the untimely conduct; (2) the importance of
the requested untimely action; (3) the potential prejudice in allowing the untimely conduct; and
(4) the availability of a continuance to cure such prejudice.” citing S&W Enters., LLC v. SouthTrust
Bank of Ala, N.A., 315 F.3d 533, 536 (5th Cir. 2003). However, because the factors are non-
exclusive, “ultimately, if the moving party was not diligent in at least attempting to comply
with the deadline, ‘the inquiry should end.”” Id. (emphasis added), citing Johnson v. Mammoth
Recreations, Inc., 975 F.2d 604, 609, (9th Cir. 1992) and Perfect Pearl Co. v. Majestic Pearl &
Stone, Inc., 889 F.Supp.2d 453, 457 (S.D.N.Y. 2012) (“A party fails to show good cause when the
proposed amendment rests on information that the party knew, or should have known, in advance
of the deadline.”). Additionally, “carelessness is not compatible with a finding of diligence and
offers no reason for a grant of relief.” Id. (emphasis added).

11 THE NATIONSTAR CASE SIMPLY CONFIRMED THE PRIOR EVIDENTIARY BURDEN

The Nevada Supreme Court’s opinion in Nationstar Mortgage, LLC v. SFR Investments
Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754 (2017), held that a servicer of a loan owned by
Fannie or Freddie Mac had standing to raise § 4617(j)(3) as a defense. However, in order to
support its defense, it would have to prove ownership by the GSE and a contractual relationship
with the GSE. Id. at 758. The Nationstar decision did not create a new evidentiary burden as to
the applicability of the defense, as suggested by the Bank. Instead, it held that a servicer can raise
8 4617(j)(3) as a defense, upon the appropriate showing of a contractual relationship with the GSE,
and that the defense is only applicable if the servicer provides sufficient evidence of GSE
ownership. Previously, the Bank asserted it had standing to assert the purportedly applicable

defense under § 4617(j)(3). This is the exact same evidentiary burden the Bank faced prior to
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Nationstar. In fact, the Bank has failed to articulate what changed in its evidentiary burden.
Furthermore, any evidence it would seek to disclose to support a defense under § 4617(j)(3) would
be in the custody and control of the Bank during the prior discovery period. Therefore, even if the
analysis went further, the Bank has no valid excuse for withholding the information previously,
nor the necessity to produce it now. As such, the Bank should be held to the evidence previously
produced, which the Bank deemed sufficient to support its defense, and its request should be
denied.

1. THE BANK FAILED TO MEET ITS BURDEN

To the extent the analysis goes further, which it should not, the Bank failed to provide any
evidence of good cause. In support of its motion, the Bank provides no explanation, nor
justification for failing to produce sufficient evidence to support its alleged defense the first time
around. As the Nationstar case did not establish a new evidentiary burden-it merely allows use of
a defense based on the prior evidentiary burden. As discussed above, any documents regarding the
Bank’s contractual relationship with any GSE, and any documentation regarding GSE ownership
that the Bank deemed sufficient to support the Bank’s purported defense prior to Nationstar were
in the custody and control of the Bank. Failure to produce them previously was due to a lack of
diligence or a tactical decision that such documents were unnecesary, not a change in evidentiary
burden. The Bank was not diligent, so the inquiry should end.

Even if the Court looks beyond the Bank’s failure to be diligent, which it should not, the
Bank does not meet any of the factors for good cause. First, the Bank has failed to provide any
credible explanation for its need to reopen discovery. Second, the Bank has not explained the
importance of any additional discovery that is necessary. Third, allowing the Bank to supplement
their disclosures after discovery has closed and summary judgment briefing on the one issue this
is complete and previously decided, prejudices SFR. Although this case is back on remand, it does
not change the fact that this Court can decide the issues based on the briefing that was before it
prior to the appeal and the Nationstar decision. As this Court noted, it did not make a decision on
Fannie ownership. That does not mean it could not have, simply that, at the time, it was
unnecessary. It was the Bank’s burden to produce sufficient evidence to establish its defense under
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8 4617(j)(3)—they do not get a second bite at the apple without good cause. Fourth, a continuance
would not cure the prejudice caused by granting the Bank’s request to reopen discovery to provide
supplemental disclosure—it just benefits the Bank for its prior purported failure. The Bank has
not, and cannot meet any of the factors required to show good cause. The Bank’s motion should
be denied in its entirety.

1V. THE BANK ACTED IN BAD FAITH

In addition to its failure to show good cause, the Bank’s bad faith is apparent as laid out
within the Gilbert Declaration. The timeline of events in this matter is demonstrative, wherein the
Bank and SFR come to an agreement as to remand, SFR complies with its end of the deal, and the
Bank simply backs out. The Bank failed to honor its agreement regarding the stipulated remand of
this matter from the Nevada Supreme Court, and now it seeks to validate its bad acts, and complete
disregard for the order governing discovery deadlines, through the instant motion. If it truly
believed that disclosing the documents was not the same as extending discovery, it would have
done so and SFR would have been filing a motion to exclude. But the Bank, despite its
representation that “supplementing” is not the same as reopening discovery, filed the instant
motion and sought this Court’s blessing.

As the Nevada Court of Appeals explained, “[d]isregard of the [scheduling] order would
undermine the court's ability to control its docket, disrupt the agreed-upon course of the litigation,
and reward the indolent and the cavalier.” Nutton v. Sunset Station, Inc., 131 Nev. Adv. Op. 34,
357 P.3d 966, 971 (Nev. App. 2015) (citing Johnson v. Mammaoth Recreations, Inc., 975 F.2d 604,
610 (9th Cir.1992).) In this case, as outlined within, the Bank has already produced the evidence
it deemed sufficient to support its defense under 8 4617(j)(3). As no new evidentiary burden was
created as a result of the Nationstar case, the Bank can only be requesting an extension to correct
its initial failure. However, granting the Bank’s instant motion would “reward the indolent and
cavalier.” The Bank’s motion should be denied.

I
I
I
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V. CONCLUSION

For the reasons stated above, this Court should enter an order denying the Bank’s motion.

DATED this 30th day of January, 2018.

KIM GILBERT EBRON

[/s/Jacqueline A. Gilbert

JACQUELINE A. GILBERT, EsQ.

Nevada Bar No. 10593

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 30th day of January, 2018, pursuant to NRCP 5(b), |
served via the Eighth Judicial District Court electronic filing system the foregoing SFR
INVESTMENTS POOL 1, LLC’S OPPOSITION TO PLAINTIFF’'S MOTION TO
EXTEND, to the following parties:

Abran Vigil — vigila@ballardspahr.com

Holly Priest — priesth@ballardspahr.com

Las Vegas Docketing — Ivdocket@ballardspahr.com
Lindsay Demaree — demareel@ballardspahr.com
LV Intake — LVCTIntake@ballardspahr.com
Matthew Lamb — lambm@ballardspahr.com

Sylvia O. Semper — sempers@ballardspahr.com

Russell J. Burke — burker@ballardspahr.com

/sl Jacqueline A. Gilbert

An employee of Kim Gllbert Ebron

-12-
AA 286




BALLARD SPAHR LLP
1980 FESTIVAL PLAZA DRIVE, SUITE 900

LAS VEGAS, NEVADA 89135

(702) 471-7000 FAX (702) 471-7070

© o 9 & Ol A W N R

N N DN N N DN DN DN N H H o el s
o I o Ot k=~ W N = O © o N o Ok W N~ O

NWM

Joel T. Tasca

Nevada Bar No. 14124

Sylvia O. Semper

Nevada Bar No. 12863

BALLARD SPAHR LLP

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070

E-Mail: tasca@ballardspahr.com
E-Mail: sempers@ballardspahr.com

Attorneys for Plaintift and Counter-

Defendant/Cross Defendant JPMorgan
Chase Bank N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA
JPMORGAN CHASE BANK, NATIONAL )

Electronically Filed
2/1/2018 12:17 PM
Steven D. Grierson

CLERE OF THE COUE :I

ASSOCIATION, a national association, ) CASE NO. A-13-692304-C

Plaintiff,
vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company

Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross-
Defendants.
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DMWEST #17328316 v1

Case Number: A-13-692304-C

DEPT NO. XXIV
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NOTICE OF WITHDRAWAL OF MOTION TO EXTEND DISCOVERY DEADLINES
AND TO RE-SET TRIAL DATE

On January 23 2018, Plaintiff JPMorgan Chase Bank, N.A. (“Chase”), by and
through its counsel of record, Ballard Spahr LLP, filed a Motion to Extend Discovery
Deadlines and Re-Set Trial Date (“Motion”). By way of this Notice, the Court,
Defendant and Counter-Defendants are notified that the Motion is withdrawn and
the hearing set for February 13, 2018 can be vacated.

Respectfully submitted this February 1, 2018

BALLARD SPAHR LLILP

By: /sl Joel E. Tasca
Joel E. Tasca
Nevada Bar No. 7548
Sylvia O. Semper
Nevada Bar No. 12863
1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135

Attorneys for Plaintift and
Counter-Defendant/Cross
Defendant JPMorgan Chase
Bank N.A.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of February, 2018, and pursuant to

N.R.C.P. 5(b), a true and correct copy of the foregoing NOTICE OF WITHDRAWAL
OF MOTION TO EXTEND DISCOVERY DEADLINES AND TO RE-SET TRIAL
DATE was served on the parties in the manner set forth below:

[XX] Via the Court's electronic service system upon all counsel set up to receive

notice via electronic service in this matter.

KiM GILBERT EBRON

Howard C. Kim

Diana S. Ebron

Karen Hanks

7625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89014

Attorneys for Plaintift SFR
Investments Pool 1, LLC

[ 1] HAND DELIVERY
[1] E-MAIL TRANSMISSION
[ 1 U.S. MAIL, POSTAGE PREPAID and/or

/sl C. Bowman
An employee of BALLARD SPAHR LLP
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Electronically Filed
4/13/2018 6:29 PM
Steven D. Grierson

CLERK OF THE COU
Abran E. Vigil Cﬁwf ﬁﬂ-‘w

Nevada Bar No. 7548

Sylvia O. Semper

Nevada Bar No. 12863

Holly Ann Priest

Nevada Bar No. 13226

BALLARD SPAHR LLP

1980 Festival Plaza Dr., Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070

E-Mail: vigila@ballardspahr.com
E-Mail: sempers@ballardspahr.com
E-Mail: priesth@ballardspahr.com

Attorneys for JP Morgan Chase Bank N.A.
DISTRICT COURT
CLARK COUNTY, NEVADA
JPMORGAN CHASE BANK, N.A,,
Plaintiff,

CASE NO. A-13-692304-C

DEPT NO. XXIV
VS.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company; DOES 1

through 10, ROE BUSINESS ENTITIES 1
through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,

VS.

JP MORGAN CHASE BANK N.A,;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross
Defendants.
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JPMORGAN CHASE BANK, N.A.’S MOTION FOR SUMMARY JUDGMENT
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NOTICE OF MOTION

Please take notice that the undersigned will bring the foregoing Motion for

5th

Summary Judgment on for hearing before the above-entitled Court on the day

9:00
of _JUNE , 2018, at the hour of oclock @ .m. on said date, in

Department XXIV, or as soon afterwards as counsel can be heard.

DATED this 13th day of April, 2018.

BALLARD SPAHR LLILP

By:_ /s/ Sylvia O. Semper
Abran E. Vigil
Nevada Bar No. 7548
Sylvia O. Semper
Nevada Bar No. 12863
1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135

Attorneys for Plaintift and Counter-
Defendant JPMorgan Chase Bank, N.A.
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INTRODUCTION
Defendant SFR Investments Pool 1, LLC (“SFR”) alleges that it purchased

property at a homeowners association foreclosure sale (“HOA Sale”), which it
contends extinguished a deed of trust then encumbering the property. SFR relies
on NRS §116.3116(2) (“State Foreclosure Statute”), which allows properly
conducted HOA Sales to extinguish all junior interests.

But at the time of the HOA Sale, JPMorgan Chase Bank, N.A. (“Chase”) was
beneficiary of record of that deed of trust as a contractually authorized servicer for
the Federal Home Loan Mortgage Corporation (“Freddie Mac”), which owned the
deed of trust and therefore had a property interest in the collateral. A federal
statute provides that while Freddie Mac is in conservatorship of the Federal
Housing Finance Agency (“FHFA”), none of its property “shall be subject to . . .
foreclosure . . . without the consent of [FHFA].” 12 U.S.C. § 4617(G)(3) (the “Federal
Foreclosure Bar”).

The Nevada Supreme Court has recently confirmed that the Federal
Foreclosure Bar preempts the State Foreclosure Statute. See Saticoy Bay LLC
Series 9641 Christine View v. Fannie Mae, No. 69419, 2018 WL 1448731 (Nev. Mar.
21, 2018). The Ninth Circuit and many state and federal trial courts have held the
same, and further concluded that the Federal Foreclosure Bar protects Freddie
Mac’s property interests under circumstances, like here, where a servicer appeared
as record beneficiary of a deed of trust owned by Freddie Mac. See, e.g., Berezovsky
v. Moniz, 869 F.3d 923 (9th Cir. 2017); Elmer v. JPMorgan Chase & Co., 707 F.
App’x 426 (9th Cir. 2017); Saticoy Bay, LLC v. Flagstar Bank, FSB, 699 F. App’x
658 (9th Cir. 2017).

Here, Freddie Mac has been in FHFA conservatorship at all relevant times,
and FHFA did not consent to extinguish Freddie Mac’s property interest. Under the
Supremacy Clause, the Federal Foreclosure Bar preempts the State Foreclosure
Statute, and the HOA Sale did not extinguish Freddie Mac’s interest.

For this reason, summary judgment should be entered in favor of Chase.
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BACKGROUND

l. The Secondary Mortgage Market
In 1970, Congress chartered Freddie Mac to facilitate the nationwide

secondary mortgage market, and thereby to enhance the equitable distribution of
mortgage credit throughout the nation. See City of Spokane v. Fannie Mae, 775
F.3d 1113, 1114 (9th Cir. 2014). Congress has confirmed that “the continued ability
of [Fannie Mae] and [Freddie Mac] to accomplish their public missions is important
to providing housing in the United States and the health of the Nation’s economy.”
12 U.S.C. § 4501. Freddie Mac’s federal statutory charter authorizes it to purchase
and deal only in secured “mortgages,” not unsecured loans. See 12 U.S.C. §§
1451(d), 1454; see also Lightfoot v. Cendant Mortg. Corp., 137 S. Ct. 553, 557 (2017)
(discussing similarly situated Fannie Mae’s role as a purchaser of mortgages); Perry
Capital LLC v. Mnuchin, 864 F.3d 591, 599-600 (D.C. Cir. 2017) (same); FHFA v.
Nomura Holding Am., Inc., 873 F.3d 85, 105 (2d Cir. 2017) (same); Perry Capital
LLC v. Mnuchin, 864 F.3d 591, 599-600 (D.C. Cir. 2017) (same).

Freddie Mac has purchased millions of mortgages nationwide, including
hundreds of thousands in Nevada. In 2012, “the value of the combined debt and
mortgage-related assets of [Fannie Mae and Freddie Mac] along with the Federal
Home Loan Banks . . . exceedled] $5.9 trillion” nationwide. 7Zown of Babylon v.
FHFA, 699 F.3d 221, 225 (2d Cir. 2012). Indeed, “[tlhe position held in the home
mortgage business by Fannie Mae and Freddie Mac makels] them the dominant
force in the market.” Id. Their dominant position continues to today. See Nomura,
873. F.3d at 105; Perry, 864 F.3d at 599.

Although Freddie Mac owns a large number of mortgage loans through its
purchases on the secondary market, it is not in the business of managing the
mortgages themselves, such as handling day-to-day borrower communications.
Rather, like other investors in loans, Freddie Mac contracts with servicers to act on
its behalf, and these servicers often are assigned deeds of trust as record beneficiary

to facilitate their efficient management of those loans. See Cervantes v.
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Countrywide Home Loans, Inc., 656 F.3d 1034, 1038-39 (9th Cir. 2011) (describing
how loan owners contract with servicers and the servicers’ role); Restatement
(Third) of Prop.: Mortgages § 5.4 cmt. ¢ (“Restatement”) (discussing the common
practice where investors in the secondary mortgage market designate their servicer
to be assignee of the mortgage); Freddie Mac’s Single-Family Seller/Servicer Guide
(“Guide”) at 1101.2(a) (discussing Freddie Mac’s relationship with servicers to
manage the loans Freddie Mac purchases).! The Nevada Supreme Court has
recognized the importance of these relationships by adopting the Restatement
approach. See In re Montierth, 354 P.3d 648, 650-51 (Nev. 2015). Montierth holds
that when a loan owner has an agent or contractual relationship with an entity who
acts as the beneficiary of record of a deed of trust, the loan owner (though not the
recorded beneficiary) maintains a secured property interest. /Id.

Freddie Mac and its servicers also work with Mortgage Electronic
Registration System (“MERS”). The Ninth Circuit has noted that while “MERS, as
the ‘nominee’ of the lender and of any assignee of the lender, is designated . . . as
the ‘beneficiary’ . . . under the deed of trust,” a “lender owns the home loan
borrower’s . . . promissory note.” In re Mortg. Elec. Registration Sys., Inc., 754 F.3d
772, 776 (9th Cir. 2014) (emphasis added). The “obvious advantage” of the system
is that “it allows residential lenders to avoid the bother and expense of recording
every change of ownership of promissory notes.” Id. at 776-77 (emphasis added); see
also Higgins v. BAC Home Loans Servicing, LP, 793 F.3d 688, 689 (6th Cir. 2015)

(holding that sale of note to new owner while MERS remains beneficiary of record of

1 The Guide is publicly available on Freddie Mac’s website. An interactive
version is available at www.freddiemac.com/singlefamily/guide, and archived prior
versions of the Guide are available at www.freddiemac.com/singlefamily/guide/
bulletins/snapshot.html. While the cited sections of the Guide have been amended
over the course of Freddie Mac’s ownership of the Loan, none of these amendments
have materially changed the relevant sections. A static, PDF copy of the most
recent version of the Guide is available at http://www.allregs.com/tpl/
Viewform.aspx?formid=00051757&formtype=agency. The Court may take judicial
notice of the Guide. See, e.g., Berezovsky, 869 F.3d at 932, n.9 (taking judicial
notice of Freddie Mac’s servicing guide); Charest v. Fannie Mae, 9 F. Supp. 3d 114,
118 & n.1 (D. Mass. 2014); Cirino v. Bank of Am., N.A., No. CV 13-8829, 2014 WL
9894432, at *7 (C.D. Cal. Oct. 1, 2014).
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a mortgage does not trigger Kentucky recordation requirement). The true owner of
the loan is the lender, its successor, or its assignee—not MERS. See Cervantes, 656
F.3d at 1039.

1. FHFA and Freddie Mac in Conservatorship

In July 2008, Congress passed the Housing and Economic Recovery Act of
2008 (“HERA”), Pub. L. No. 110-289, 122 Stat. 2654 (codified as 12 U.S.C. § 4511 et
seq.), which established FHFA as an independent federal agency with regulatory
and oversight authority over Freddie Mac, the Federal National Mortgage
Association (“Fannie Mae”), and the Federal Home Loan Banks. In September
2008, FHFA placed Freddie Mac and Fannie Mae (together, “the Enterprises”) into
conservatorships “for the purpose of reorganizing, rehabilitating, or winding up
[their] affairs.” 12 U.S.C. § 4617(a)(2). Congress had authorized the Conservator
“to undertake extraordinary economic measures” out of a concern that “a default by
Fannie and Freddie would imperil the already fragile national economy.” Perry,
864 F.3d at 599. Accordingly, Congress granted FHFA an array of powers,
privileges, and exemptions from otherwise applicable laws when acting as
Conservator. Among these is a section providing that “[nlo property” of FHFA
conservatorships “shall be subject to . . . foreclosure . . . without the consent of
[FHFA].” 12 U.S.C. § 4617G)(3).

The Conservator has stated that it supports invocation of the Federal
Foreclosure Bar by “authorized servicers” such as Chase in litigation such as this
one: “FHFA supports the reliance on Title 12 United States Code Section 4617(G)(3)
in litigation by authorized servicers of [Freddie Mac] to preclude the purported
involuntary extinguishment of [Freddie Mac’s] property interest by an HOA
foreclosure sale.” See FHFA, Statement on Servicer Reliance on the Housing and
Economic Recovery Act of 2008 in Foreclosures Involving Homeownership
Associations  (Aug. 28, 2015),  http://www.fhfa.gov/Media/PublicAffairs/

PublicAffairsDocuments/Authorized-Enterprise-Servicers-Reliance.pdf.
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Undisputed Facts Specific to this Case
A. The Subject Property, Note, and Deed of Trust

A deed of trust listing Robert M. and Christine V. Hawkins as the borrowers
(“Borrowers”); Green Point Mortgage Funding, Inc. as the lender (“Lender”);
and MERS, as beneficiary solely as nominee for Lender and Lender’s
successors and assigns, was recorded on June 12, 2006 (“Deed of Trust”). See
Ex. 5, Deed of Trust.2 The Deed of Trust granted Lender a security interest in
real property known as 3263 Morning Springs Drive, Henderson, Nevada,
89074 (the “Property”), to secure the repayment of a loan in the original
amount of $240,000 to the Borrowers (the “Loan”). Id., See Ex. 6, Note.

On September 27, 2006, Freddie Mac purchased the Loan thereby becoming
successor to the Lender and acquiring ownership of the Deed of Trust and the
Note. See Ex. 7, Freddie Mac Decl. § 5. Freddie Mac maintained that ownership
at the time of the HOA Sale on March 1, 2013. Id

On October 27, 2009, MERS, as nominee for Lender and Lenders successors
and assigns, recorded an assignment of the Deed of Trust to Chase. See Ex.
8, Assignment of Deed of Trust.

At the time of the HOA Sale on March 1, 2013, Chase was the servicer of the
Loan for Freddie Mac. See Ex. 7, Freddie Mac Decl. § 5; See Ex. 4, Chase
Declaration 9 5d.

B. Freddie Mac’s Contract with Its Servicers, Including Chase

The relationship between Chase, as the servicer of the Loan, and Freddie
Mac, as owner of the Loan, is governed by the Guide, a document central to
Freddie Mac’s relationship with servicers nationwide. Among other things,
the Guide provides that Freddie Mac’s servicers may act as record

beneficiaries for the deeds of trust Freddie Mac owns and requires that

Z Chase requests, pursuant to NRS 47.130, that the Court take judicial notice of all recorded documents
provided as evidence in this motion, as they are capable of accurate and ready verification based on the
records of the Clark County Recorder, a source whose accuracy cannot reasonably be questioned. See
also NRS 52.015. In addition, Chase has provided certified copies of the recorded documents which are
presumed to be true and correct pursuant to NRS 52.125.
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servicers assign these deeds of trust to Freddie Mac upon Freddie Mac’s
demand. See Exs. 7-4, 7-5 and 9 (Guides at 1101.2(a); [2012 and 2016
corresponding sections of Guide];

Specifically, the Guide provides that:

For each Mortgage purchased by Freddie Mac, the Seller and
the Servicer agree that Freddie Mac may, at any time and
without limitation, require the Seller or the Servicer, at the
Seller’s or the Servicer’s expense, to make such endorsements
to and assignments and recordations of any of the Mortgage
documents so as to reflect the interests of Freddie Mac.

Exs. 7-4, 7-5 and 9, (Guide at 1301.10).

The Guide also provides that:

The Seller/Servicer is not required to prepare an assignment
of the Security Instrument to Freddie Mac. However, Freddie
Mac may, at its sole discretion and at any time, require a
Seller/Servicer, at the Seller/Servicer's expense, to prepare,
execute and/lor record assignments of the Security
Instrument to Freddie Mac.

Exs. 7-4, 7-5 and 9, (Guide at 6301.6) (emphasis added).

The Guide authorizes servicers to foreclose on the Deed of Trust on behalf of
Freddie Mac. See, e.g., Exs. 7-4, 7-5 and 9, (Guide at 8105.3, 9301.1, 9301.12,
9401.1).

Accordingly, the Guide also provides for a temporary transfer of possession of
the note when necessary for servicing, including foreclosure. See Exs. 7-4, 7-
5 and 9 (Guide at 8107.1, 8107.2, 9301.11). However, when in “physical or
constructive possession of a Note,” the Servicer must “follow prudent
business practices” to ensure that the note is “identiflied] as a Freddie Mac
asset.” Id at 8107.1(b). Furthermore, when transferring documents in a
mortgage file, including a note, the servicer must ensure the receiver
acknowledges that the note is “Freddie Mac’s property.” Exs. 7-4, 7-5 and 9
(Guide at 3302.5).

8 AA 297




© oo N & ot ks~ W N =

M N DN DN DN DN DN DN DN o e s
o I & Ot B~ W N = O © 00 N o6 Ok WD+ O

10.

11.

12.

13.

14.

The Guide also includes chapters regarding how and when servicers should
appear as parties to litigation involving Freddie Mac loans. See Guide at
9402.2 (“Routine and non-routine litigation”), 9501 (“Selection, Retention and
Management of Law Firms for Freddie Mac Default Legal Matters.”).
Included among the types of “non-routine” litigation in which servicers may
appear as a party to represent loan interests of Freddie Mac is that
concerning “[alny issue involving Freddie Mac’s conservatorship.” Guide at
9402.2.

The Guide provides that:

All documents in the Mortgage file, ... and all other
documents and records related to the Mortgage of whatever
kind or description ... will be, and will remain at all times,
the property of Freddie Mac. All of these records and
Mortgage data in the possession of the Servicer are retained
by the Servicer in a custodial capacity only.

Exs. 7-4, 7-5 and 9 (Guide at 1201.9).
The Guide provides that a transferee servicer undertakes all responsibilities

under the Guide. See Exs. 7-4, 7-5 and 9 Guide at 7101.15(c)).

Finally, the Guide provides that:

When a Transfer of Servicing occurs, the Transferor Servicer
may not . . . further endorse the Note, but must prepare and
complete assignments . . ..

To prepare and complete an assignment of a Security
Instrument for a Subsequent Transfer of Servicing for a
Mortgage not registered with MERS, the Transferor Servicer
must . . . [alssign the Security Instrument to the Transferee
Servicer and record the assignment.

Exs. 7-4, 7-5 and 9 (Guide at 7101.6).

C. The HOA Foreclosure Sale and SFR’s Purported Acquisition of the
Property

From August 3, 2012 through September 20, 2012, the HOA recorded a
Notice of Delinquent Assessment Lien concerning past-due assessments,

followed by a Notice of Default and Election to Sell, and a Notice of
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Foreclosure Sale against the Property. Exs. 14, 16, 17. Then, on March 1,
2013, the HOA foreclosed on its lien and sold the Property to SFR, which paid
$3,700 according to the Foreclosure Deed recorded on March 6, 2013. Ex. 18.

15. At no time did the Conservator consent to the HOA Sale extinguishing or
foreclosing Freddie Mac’s interest in the Property. See Ex. 22 (FHFA’s
Statement on HOA Super-Priority Lien Foreclosures (Apr. 21, 2015),
www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-
Lien-Foreclosures.aspx).

LEGAL STANDARD

“Summary judgment is appropriate . . . when the pleadings, depositions,

answers to interrogatories, admissions, and affidavits, if any, that are properly
before the court demonstrate that no genuine issue of material fact exists, and that
the moving party is entitled to judgment as a matter of law.” Wood v. Safeway, Inc.,
121 P.3d 1026, 1031 (Nev. 2005). “While the pleadings and other evidence must be
construed in the light most favorable to the nonmoving party, that party has the
burden to ‘do more than simply show that there is some metaphysical doubt’ as to
the operative facts to defeat a motion for summary judgment.” 7d. at 1031 (quoting
Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 586 (1986)). The
governing law determines which “factual disputes are material and will preclude
summary judgment; other factual disputes are irrelevant.” Id. Accordingly, Nevada
courts follow the federal summary judgment standard, not the “slightest doubt”

standard previously applicable before Wood. Id. at 1031, 1037.

ARGUMENT

l. The Federal Foreclosure Bar Defeats SFR’s Claim to an Interest in the
Property Free and Clear of the Deed of Trust

A. The Federal Foreclosure Bar Preempts Contrary State Law

As the Nevada Supreme Court and the Ninth Circuit recently held, the

Federal Foreclosure Bar preempts the State Foreclosure Statute that would
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otherwise permit the HOA’s foreclosure of its superpriority lien to extinguish the
Enterprises’ interest in property while the Enterprises are under FHFA’s
conservatorship. Christine View, 2018 WL 1448731, at *3; Berezovsky, 869 F.3d at
930-31; Elmer, 707 F. App’x at 427-28; Flagstar, 699 F. App’x at 658-59. Indeed,

nearly thirty related cases in the U.S. District Court of Nevada agree.? Similarly,

3 See Skylights v. Byron, 112 F. Supp. 3d 1145, 1153 (D. Nev. 2015); Premier
One Holdings, Inc. v. Fannie Mae, No. 2:14-cv-02128-GMN-NJK, 2015 WL 4276169
(D. Nev. July 14, 2015); Williston Inv. Grp., LLC v. JP Morgan Chase Bank, NA,
No. 2:14-cv-02038-GMN-PAL, 2015 WL 4276144 (D. Nev. July 14, 2015); My Glob.
Vill, LLC v. Fannie Mae, No. 2:15-cv-00211-RCJ-NJK, 2015 WL 4523501 (D. Nev.
July 27, 2015); 1597 Ashfield Valley Trust v. Fannie Mae, No. 2:14-cv-02123-JCM,
2015 WL 4581220 (D. Nev. July 28, 2015); Fannie Mae v. SFR Invs. Pool 1, LLC,
No. 2:14-CV-2046-JAD-PAL, 2015 WL 5723647 (D. Nev. Sept. 29, 2015); Saticoy
Bay, LLC Series 1702 Empire Mine v. Fannie Mae, No. 2:14-CV-01975-KJD-NdJK,
2015 WL 5709484 (D. Nev. Sept. 29, 2015); Opportunity Homes, LLC v. Freddie
Mac, 169 F. Supp. 3d 1073 (D. Nev. 2016); FHFA v. SFR Investments Pool 1, LLC,
No. 2:15-cv-1338-GMN-CWH, 2016 WL 2350121 (D. Nev. May 2, 2016); G & P Inv.
FEnters., LLC v. Wells Fargo Bank, N.A., No. 2:15-cv-0907-JCM-NJK, 2016 WL
4370055 (D. Nev. Aug. 4, 2016); Saticoy Bay LLC, Series 2714 Snapdragon v.
Flagstar Bank, FSB, No. 2-13-CV-1589-JCM-VCF, 2016 WL 1064463 (D. Nev. Mar.
17, 2016); Koronik v. Nationstar Mortg. LLC, No. 2:13-CV-2060-GMN-GWF, 2016
WL 7493961 (D. Nev. Dec. 30, 2016); Nevada Sand Castles, LLC v. Green Tree
Servicing LLC, No. 2:15-CV-0588-GMN-VCF, 2017 WL 701361 (D. Nev. Feb. 22,
2017); Alessi & Koenig, LLC v. Dolan, Jr., No. 2:15-cv-00805-JCM-CWH, 2017 WL
773872 (D. Nev. Feb. 27, 2017); FHFA v. Nevada New Builds, LLC, No. 2:16-cv-
1188-GMN-CWH, 2017 WL 888480 (D. Nev. Mar. 6, 2017); LN Mgmt. LLC v.
Pfeiffer, No. 2:13-cv-1934-JCM-PAL, 2017 WL 955184 (D. Nev. Mar. 9, 2017); Vita
Bella Homeowners Assn v. Fannie Mae, No. 2:15-cv-00515-JCM-VCF, 2017 WL
6055667 (D. Nev. Mar. 9, 2017); JP Morgan Chase Bank, N.A. v. Las Vegas Dev't
Grp., LLC, No. 2:15-cv-1701-JCM-VCF, 2017 WL 937722 (D. Nev. Mar. 9, 2017);
Freddie Mac v. Donel, No. 2:16-cv-176, 2017 WL 2692403 (D. Nev. June 21, 2017);
Cohen v. Bank of America, N.A., No. 2:15-¢v-01393-GMN-GWF, 2017 WL 4185464
(D. Nev. Sept. 21, 2017); Fannie Mae v. Canyon Willow Owners Ass’n, No. 2:16-cv-
00203-JCM-CWH, 2018 WL 297575 (D. Nev. Jan. 4, 2018); Springland Vill
Homeowners Ass’n v. Pearman, No. 3:16-cv-00423-MMD-WGC, 2018 WL 357853 (D.
Nev. Jan. 10, 2018); Freddie Mac v. T-Shack, Inc., No. 2:16-cv-02664-JCM-PAL,
2018 WL 456878 (D. Nev. Jan. 17, 2018); Green Tree Servicing LLC v. Valencia
Mgt. LLC, No. 2:15-cv-725-JCM-PAL, 2018 WL 505070 (D. Nev. Jan. 22, 2018);
Fannie Mae v. KK Real Est. Inv. Fund, LLC, No. 2:17-cv-1289-JCM-CWH, 2018 WL
525297 (D. Nev. Jan. 23, 2018); JP Morgan Chase Bank, N.A. v. Res. Grp., LLC, No.
2:17-cv-00225-JCM-NJK, 2018 WL 894612, at *5 (D. Nev. Feb. 13, 2018); MRT
Assets LLC v. Nationstar Mortg., LLC, No. 2:17-cv-0070-JCM-CWH, 2018 WL
1245501 (D. Nev. Mar. 9, 2018); Collegium Fund Series 32 v. Snyder, No. 2:16-cv-
1640-JCM-PAL, 2018 WL 1368263 (D. Nev. Mar. 16, 2018); FLP-Vervain Ct. LLC v.
DHI)]IIortg. Co., No. 2:13-cv-1517-GMN-CWH, 2018 WL 1413371 (D. Nev. Mar. 21,
2018).
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Nevada state courts have resolved similar claims in favor of Freddie Mac, Fannie
Mae, and their servicers in at least another thirty cases.4

The State Foreclosure Statute is preempted either through express or conflict
preemption. A federal statute expressly preempts contrary law when it “explicitly
manifests Congress’s intent to displace state law.” Valle del Sol Inc. v. Whiting, 732
F.3d 1006, 1022 (9th Cir. 2013). This is the case here: the text of HERA declares
that “[nlo property of the Agency shall be subject to levy, attachment, garnishment,
foreclosure, or sale.” 12 U.S.C. §4617G)(3). The Federal Foreclosure Bar

4 Saticoy Bay LLC Series 9641 Christine View vs. Fannie Mae, No. A-13-
690924-C (Nev. Dist. Ct. Dec. 8, 2015); 56312 La Quinta Hills LLC, vs. BAC Home
Loans Servig LP, No. A-13-693427-C (Nev. Dist. Ct. Jan. 6, 2016); NV West
Servicing LLC v. Bank of America, N.A., No. A-14-705996-C (Nev. Dist. Ct. Jan. 25,
2016); Fort Apache Homes, Inc. vs. JPMorgan Chase Bank, N.A., No. A-13-691166-
C (Nev. Dist. Ct. Feb. 5, 2016); RLP-Buckwood Court, LLC, v. GMAC Mortg., LLC,
No. A-13-686438-C, (Nev. Dist. Ct. May 24, 2016); A&I LLC Series 3 v. Lowry, No.
A-13-691529-C (Nev. Dist. Ct. May 31, 2016); Gavirati v. Washington Mutual Bank,
FA, No. A-13-690263-C (Nev. Dist. Ct. Sept. 1, 2016); Nevada New Builds, LLC v.
Nationstar Mortg. LLC, No. A-14-704924-C (Nev. Dist. Ct. Sept. 27, 2016); Daisy
Trust v. Wells Fargo; No. A-13-679095-C (Oct. 14, 2016); SFR Inv. Pool 1, LLC v.
Green Tree Servicing, LLC, No. A-13-680704 (Nev. Dist. Ct. Nov. 17, 2016); Summit
Canyon Resources LLC v. Kraemer, No. A-15-714882-C (Nev. Dist. Ct. Nov. 22,
2016); Nevada Sandcastles, LLC, v. Nationstar Mortg., LLC, No. A-14-701775-C
(Nev. Dist. Ct. Dec. 21, 2016); Saticoy Bay LLC Series 338 Flying Colt v. Nationstar
Mortg., LLC, No. A-13-684192-C (Nev. Dist. Ct. Dec. 21, 2016); Honeybadgers
Holdings LLC v. Karimi, No. A-15-718824-C (Nev. Dist. Ct. Mar. 22, 2017); Choctaw
Avenue Trust v. JPMorgan Chase Bank N.A., No. A-12-667762-C (Nev. Dist. Ct.
June 12, 2017); Saticoy Bay LLC Series 4930 Miners Ridge v. JPMorgan Chase
Bank N.A., No. A-13-681090-C (Nev. Dist. Ct. June 27, 2017); RJRN Holdings, LLC
v. Green Tree Servicing LLC, A-14-704682-C (Nev. Dist. Ct. July 21, 2017); Nevada
Sandcastles LLC v. Green Tree Servicing LLC, A-13-691521-C (Nev. Dist. Ct. Aug.
14, 2017); Hampton & Hampton Collections, LLC v. Pan, No. 14-A-706519-C, 2017
WL 5660707 (Nev. Dist. Ct. Oct. 6, 2017); Magden v. Nationstar Mortgage, LLC, No.
A-15-718839, 2017 WL 5904448 (Nev. Dist. Ct. Oct. 25, 2017); S&J Investments,
LLC v. Nationstar Mortg., LLC, No. 14-A-706229-C, 2017 WL 5900522 (Nev. Dist.
Ct. Oct. 27, 2017); Saticoy Bay LLC Series 5629 Quail Bird v. Green Tree Servicing
LLC, No. 14-A-704414, 2017 WL 5900521 (Nev. Dist. Ct. Nov. 8, 2017); Nationstar
Mortg., LLC v. Kincer, No. 14-A-698443-C, 2017 WL 6940444 (Nev. Dist. Ct. Nov.
27, 2017); Nevada New Builds, LLC v. JPMorgan Chase Bank, No. 13-A-690954,
2017 WL 7058170 (Nev. Dist. Ct. Dec. 14, 2017?; Minute Order, NV Eagles LLC v.
Bank of Ney York Mellon, No. A-16-733337-C (Nev. Dist. Ct. Dec. 15, 2017); Nevada
New Builds LLC v. JPMorgan Chase Bank, N.A., No. A-13-690954-C (Nev. Dist. Ct.
Dec. 15, 2017); Minute Order, Chao Ma v. JPMorgan Chase Bank, N.A., No. A-14-
701426-C (Nev. Dist. Ct. Dec. 29, 2017); 3426 Death Valley Drive Trust v.
JPMorgan Chase Bank, N.A., No. A-13-687081-C (Nev. Dist. Ct. Jan. 5, 2018); First
100 LLC v. Bank of Am., N.A., No. A-13-677352-C (Nev. Dist. Ct. Jan. 25, 2018);
First 100 LLC v. Citimortgage Inc., No. A-14-705078-C (Nev. Dist. Ct. Jan. 25,
2018). Chase does not cite these cases as precedential authority but rather,
consistent with Nev. R. App. P. 36(c)(3), cites them for their persuasive value.
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automatically bars any nonconsensual limitation or extinguishment through
foreclosure of any interest in property held by Freddie Mac while in
conservatorship. All of these “adverse actions. .. could otherwise be imposed on
FHFA’s property under state law. Accordingly, Congress’s creation of these
protections clearly manifests its intent to displace state law.” Skylights, 112 F.
Supp. 3d at 1153.

The Federal Foreclosure Bar also preempts the State Foreclosure Statute
under a theory of conflict preemption because “state law is naturally preempted to
the extent of any conflict with a federal statute.” Valle del Sol, 732 F.3d at 1023
(quoting Crosby v. Natl Foreign Trade Council, 530 U.S. 363, 372 (2000)).
Congress’s clear and manifest purpose in enacting Section 4617(G)(3) was to protect
FHFA conservatorships from actions, such as the HOA Sale, that otherwise would
deprive them of their property interests. Accordingly, “the [State Foreclosure
Statute] is in direct conflict with Congress’s clear and manifest goal to protect
[Freddie Macl’s property interest while under the FHFA’s conservatorship from
threats arising from state foreclosure law.” Christine View, 2018 WL 1448731, at
*3; see also Berezovsky, 869 F.3d at 930 (“[Tlhe Federal Foreclosure Bar implicitly
demonstrates a clear intent to preempt [the State Foreclosure Statutel.”); Elmer,
707 F. App’x at 427-28 (following Berezovsky); Flagstar, 699 F. App’x at 658-59

(same).

B. The Federal Foreclosure Bar Protected Freddie Mac’s Property
Interest

To successfully invoke the Federal Foreclosure Bar’s protection, Chase needs
to establish two things: First, that Freddie Mac owned the Loan at the time of the
HOA Sale, and second, that ownership of the Loan was a property interest covered

by the Federal Foreclosure Bar’s protection. Chase satisfies both here.
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1. Freddie Mac Had a Property Interest at the Time of the HOA
Sale

Berezovsky and FElmer confirm that Freddie Mac’s property interest may be
established by Freddie Mac’s business records and a declaration from a Freddie Mac
employee explaining that the records show when Freddie Mac owned the Loan.
Berezovsky, 869 F.3d at 933; Elmer, 707 F. App’x at 428. Here, Chase has
submitted materially identical evidence to that found sufficient for summary
judgment in those Ninth Circuit decisions. This Ninth Circuit precedent should be
highly persuasive here, as federal courts and Nevada courts have adopted the same
standard for what evidence i1s sufficient for summary judgment. See Wood v.
Safeway, Inc., 121 P.3d 1026, 1031 (Nev. 2005) (citing Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574 (1986) for Nevada’s standard for summary
judgment). In fact, Chase has gone beyond what was required by the Ninth Circuit,
also submitting business records of Chase, derived from a database Chase uses to
track the loans that it services, and a declaration of Chase employee.

These business records and employee declarations support the fact that
Freddie Mac acquired the Loan in September 2006 and continued to own the Loan
at the time of the HOA Sale in March 2013. See Ex. 7, Freddie Mac Decl. § 5e; Ex.
7-1. As explained in Dean Meyer’s declaration, Freddie Mac maintains its business
records in i1its MIDAS system, which Freddie Mac uses in the course of its everyday
business to manage and record information about the mortgage loans it owns. See
Ex. 7, Freddie Mac Decl. 9 3. The mortgage payment history, among other elements
in Freddie Mac’s records, shows that the servicer continued to report monthly to
Freddie Mac about the Loan in March 2013, demonstrating Freddie Mac’s
ownership of the Loan at the time of the HOA Sale. See Ex. 7, Freddie Mac Decl.
5k; Ex. 7-7.

The business records and declarations also show that Chase was the servicer

of the Loan for Freddie Mac at the time of the HOA Sale. The declarations explain
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how the business records identify the servicer for the Loan and how one can
determine that Chase, the current servicer, was also the servicer at the time of the
HOA Sale in March 2013. See Ex. 7, Freddie Mac Decl. § 5;.

Under the applicable rules of evidence, business records are, by their nature,
admissible to prove the truth of their contents when introduced by a qualified
witness, as they are here. See NRS 51.135; Fed. R. Evid. 803 (advisory committee’s
note to 1972 proposed rules) (noting that business records, including electronic
database records, have “unusual reliability”). Berezovsky and Elmer held that the
business records of Freddie Mac are admissible. Berezovsky, 869 F.3d at 932 & n.8
(holding that Freddie Mac “database printouts” were sufficient to support a “valid
and enforceable” property interest under Nevada law); Elmer, 707 F. App’x at 428
(finding that a declaration from a Freddie Mac employee and records from Freddie
Mac’s database were “reliable and uncontroverted evidence of its interest in the
property on the date of the foreclosure”). The same analysis applies to the evidence

here.

a. Freddie Mac Owned the Note and Deed of Trust Under
Nevada Law

Q) Nevada Adopts the Restatement Approach that
Acknowledges the Loan Owner-Servicer
Relationship

Under Nevada law, when Freddie Mac purchased the Loan on or about
September 2006, Freddie Mac acquired ownership of the note and Deed of Trust.
Nevada law incorporates the Restatement, which describes the typical arrangement

between investors in mortgages, such as Freddie Mac, and their servicers:

Institutional purchasers of loans in the secondary mortgage
market often designate a third party, not the originating
mortgagee, to collect payments on and otherwise “service” the
loan for the investor. In such cases the promissory note is
typically transferred to the purchaser, but an assignment of the
mortgage from the originating mortgagee fo the servicer may be
executed and recorded. This assignment is convenient because
it facilitates actions that the servicer might take, such as
releasing the mortgage, at the instruction of the purchaser.
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Restatement § 5.4 cmt. ¢ (emphasis added). The Restatement then emphasizes that
this arrangement preserves the investor’s ownership interest: “I¢ 1s clear in this
situation that the owner of both the note and mortgage is the investor and not the
servicer” Id. (emphasis added). Thus, the Restatement acknowledges that the
assignment of a deed of trust to a servicer does not alter the fact that the loan
purchaser remains the owner of the note and deed of trust. The Restatement
approach also is a recognition of the realities of the mortgage industry: Freddie
Mac and Fannie Mae can more efficiently support the national secondary mortgage
market if they can contract with servicers to manage loans without relinquishing
ownership of deeds of trust.

The Nevada Supreme Court reaffirmed that it adopted the entirety of the
Restatement approach, and specifically cited to the sections cited above. See
Montierth, 354 P.3d at 650-51. Montierth explained that where the record
beneficiary of the deed of trust has contractual or agency authority to foreclose on
the note owner’s behalf, the note owner maintains a property interest in the
collateral. See id.> Indeed, the Nevada Supreme Court has recently characterized
Montierth as “recognizing that it is an acceptable practice for a loan servicer to
serve as the beneficiary of record for the actual deed of trust beneficiary.” Ohfuji
Investments, LLC v. Nationstar Mortg., LLC, No. 72676, 2018 WL 1448729, at *1
(Nev. Mar. 15, 2018) (unpublished disposition). OAhfiji referenced this holding of
Montierth in describing the relationship between Nationstar, a loan servicer, and
Fannie Mae, a loan owner—similar facts to those here.

Montierth applied the Restatement to a situation where MERS, as nominee

for the original lender and its successors and assigns, served as record beneficiary of

5 Accordingly, Montierth clarified the earlier Nevada Supreme Court decision
in Edelstein v. Bank of New York Mellon, 286 P.3d 249, 257-58 (2012), which had
discussed a general rule about what happens when a note and deed of trust are split
without needing to consider the exception when a contractual or agency relationship
exists between the entity who owns the loan and the entity who serves as record
beneficiary of the deed of trust. Montierth, 354 P.3d at 651 (“Because it was not
pertinent to [the Nevada Supreme Court’s] analysis in Edelstein, [the court] did not
include the exceptions provided in the Restatement.”).
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a deed of trust, while Deutsche Bank had acquired the related promissory note from
the original lender. Id. at 649. The Nevada Supreme Court concluded that the
relationship between MERS and Deutsche Bank, wherein MERS had authority to
foreclose on Deutsche Bank’s behalf, ensured that Deutsche Bank remained a
“secured creditor” with a “fully-secured, first priority deed” that could be enforced.
Id. at 650-51. Deutsche Bank, like Freddie Mac here, accordingly retained a
property interest while another entity was beneficiary of record of the deed of trust.
The Ninth Circuit, in addition to various state and federal trial courts,
already has recognized that under the approach articulated by Montierth and the
Restatement, Freddie Mac need not have been beneficiary of record of a deed of
trust in order to have a protected property interest. See, e.g., Berezovsky, 869 F.3d
at 932; Klmer, 707 F. App’x at 427-28; Flagstar, 699 F. App’x at 658-59. The Ninth
Circuit rejected any argument that, under Nevada law, a loan owners’ property
interest depends on its name appearing in the public property records: “[allthough
the recorded deed of trust here omitted Freddie Mac’s name, Freddie Mac’s property
interest is valid and enforceable under Nevada law” because Freddie Mac owned the
note and its servicer was beneficiary of record of the deed of trust. Berezovsky, 869

F.3d at 932. This Court should do the same here.

(i)  Nevada Adopts the Uniform Commercial Code,
Which Is Consistent with the Restatement
Approach

The Restatement approach, acknowledging that different entities might be
owner or record beneficiary of a Deed of Trust, is consistent with Nevada’s adoption
of Uniform Commercial Code Article 3, which provides that “[a] person may be a
person entitled to enforce [a promissory note] even though the person is not the
owner of the [that note].” Nev. Rev. Stat. § 104.3301. A “person entitled to enforce”
a note may be a “holder” of the note or even a “nonholder in possession of the [note]
who has the rights of the holder.” Zd. Accordingly, “the status of holder merely

pertains to one who may enforce the debt and is a separate concept from that of
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ownership.” Thomas v. BAC Home Loans Servicing, LP, No. 56587, 2011 WL
6743044, at *3 n.9 (Nev. Dec. 20, 2011). That is because “[o]lwnership rights in
instruments may be determined by principles of the law of property ... which do
not depend upon whether the instrument was transferred.” UCC § 3-203 cmt. 1.
For that reason, a transfer of a note has no bearing on ownership, but instead “vests
in the transferee any right of the transferor to enforce the instrument.” Nev. Rev.
Stat. § 104.3203.6

In fact, the Nevada Supreme Court has applied this principle in a similar
circumstance, where Freddie Mac claimed to own a note while BAC was the holder
of the note and the record beneficiary of the associated deed of trust. The court held
there was nothing inconsistent with this situation under Nevada law. See Thomas,
2011 WL 6743044, at *1, 3 & n.9. Here, too, there is nothing inconsistent with
Freddie Mac being the owner of the note and the Deed of Trust, while Chase, its

servicer, was beneficiary of record of the Deed of Trust.

b. The Guide Confirms that Freddie Mac Retains Ownership
of the Deed of Trust While Chase Is Record Beneficiary

The Guide serves as a central document governing the contractual
relationship between Freddie Mac and its servicers nationwide, including Chase.
See Guide at 1101.2(a) (Exs. 7-4, 7-5 and 9). The provisions of the Guide
demonstrate that Freddie Mac and its loan servicers maintain the type of
relationship described in the Restatement and Montierth. See Berezovsky, 869
F.3d at 932-33; Montierth, 354 P.3d at 651 (looking to whether a loan owner can

“compel an assignment of the deed of trust”).

6 Similarly, Uniform Commercial Code Article 9 provides that “[tlhe
attachment of a security interest in a right to payment or performance secured by a
security interest or other lien on personal or real property is also attachment of a
security interest in the security, mortgage or other lien.” NRS § 104.9203(7). Thus,
“a transferee of a mortgage note” such as Freddie Mac “whose property right in the
note has attached also automatically has an attached property right in the
mortgage that secures the note.” Report of the Permanent Editorial Board for the
UCC, Application of the UCC to Selected Issues Relating to Mortgage Notes at 14
(Nov. 14, 2011) (emphasis added).
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For example, the Guide provides that “Freddie Mac may, at any time and
without limitation, require the Seller or the Servicer . . . to make such . . .
assignments and recordations of any of the Mortgage documents so as to reflect the
interests of Freddie Mac.” Guide at 1301.10; see also Guide at 6301.6 (similar). The
Guide also authorizes servicers to protect the interests of Freddie Mac in the Loan,
including in foreclosure proceedings. See Guide at 8107.1, 8107.2, 9301.11. Exs. 7-
4, 7-5 and 9. Nevertheless, the Guide is clear that ownership always lies with
Freddie Mac. For example, “[al]ll documents in the Mortgage file, . .. and all other
documents and records related to the Mortgage of whatever kind or description . . .
will be, and will remain at all times, the property of Freddie Mac.” Guide at 1201.9,
Exs. 7-4, 7-5 and 9, see also id. at 3302.5, 8107.1(b).

Thus, the fact that Freddie Mac’s servicer, Chase, was the beneficiary of
record of the Deed of Trust at the time of the HOA Sale does not negate the fact
that Freddie Mac remained the owner of the note and the Deed of Trust at that
time. Accordingly, the Federal Foreclosure Bar, which protects Freddie Mac’s
property interests, protected the Deed of Trust from extinguishment, and Freddie

Mac continued to own both the Deed of Trust and the note after the HOA Sale.

2. The Federal Foreclosure Bar’s Protection Extends to Freddie
Mac’s Property Interest Here

a. The Federal Foreclosure Bar Provides Broad Protection to
Freddie Mac’s Lien Interests

Federal law defines the scope of property interests protected by statutes such
as the Federal Foreclosure Bar broadly. See Matagorda Cty. v. Russell Law, 19
F.3d 215, 221 (5th Cir. 1994). Courts have repeatedly held that mortgage liens
constitute property for purposes of the analogous FDIC statute, 12 U.S.C.
§ 1825(0)(2).7 “[Tlhe term ‘property’ in § 1825(b)(2) encompasses all forms of

7 When analyzing HERA’s provisions, courts have frequently turned to
precedent interpreting FDIC’s analogous receivership authority. See, e.g., Cty. of
Sonoma v. FHFA, 710 F.3d 987, 993 (9th Cir. 2013); In re Fed. Home Loan Mortg.
Corp. Derivative Litig., 643 F. Supp. 2d 790, 795 (E.D. Va. 2009), affd sub nom. La.
Mun. Police Emps. Ret. Sys. v. FHFA, 434 F. App’x 188 (4th Cir. 2011).
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interest in property, including mortgages and other liens.” Simon v. Cebrick, 53
F.3d 17, 20 (3d Cir. 1995). This reflects Congress’s intent to provide the greatest
possible scope of protection to Freddie Mac and Fannie Mae in the midst of a severe
housing crisis. Cf Cambridge Capital Corp. v. Halcon Enters., Inc., 842 F. Supp.
499, 503 (S.D. Fla. 1993) (“This Court need look no further than [Section 1825(b)(2)]
itself to determine that Congress has expressed its intent that no property of the
FDIC—fee or lien—be subject to foreclosure without the FDIC’s consent.”);
Trembling Prairie Land Co. v. Verspoor, 145 F.3d 686, 691 (5th Cir. 1998) (“In
deference to the will of Congress, we hold that the tax sale at issue was conducted
without the consent of the FDIC . . . [and] violated 12 U.S.C. § 1825(b)(2).”).
Therefore, Freddie Mac’s interest here—ownership of both the Deed of Trust and

the note—was a protected property interest under the Federal Foreclosure Bar.

b. The Federal Foreclosure Bar Extends to Freddie Mac
When It Is Under FHFA’s Conservatorship

The Federal Foreclosure Bar necessarily protects the Deed of Trust because
the Conservator has succeeded by law to all of Freddie Mac’s “rights, titles, powers,
and privileges,” 12 U.S.C. § 4617(b)(2)(A)(@). Accordingly, “[Freddie Mac|’s property
interest effectively becomes the FHFA’s while the conservatorship exists.”
Christine View, 2018 WL 1448731, at *2 (citing 12 U.S.C. § 4617(b)(2)(A)()). This
interpretation is supported by the text and structure of HERA. Skylights, 112 F.
Supp. 3d at 1155. Section 4617 concerns FHFA’s “[aluthority over” Freddie Mac
and Fannie Mae when they are “critically undercapitalized” and thus must be
placed into conservatorship or receivership. Furthermore, the protections of Section
4617G)(3) apply in “any case in which [FHFA] is acting as a conservator or a
receiver.” 12 U.S.C. § 4617G)(1).

Indeed, courts uniformly have rejected any argument that the immunities
provided by Section 4617() do not apply to the property of Freddie Mac or Fannie
Mae while in FHFA conservatorship. See Skylights, 112 F. Supp. 3d at 1155
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(collecting cases); Nevada v. Countrywide Home Loans Servicing, LP, 812 F. Supp.
2d 1211, 1218 (D. Nev. 2011) (“[W]hile under the conservatorship with the FHFA,
Fannie Mae is statutorily exempt from taxes, penalties, and fines to the same
extent that the FHFA is.”); FHFA v. City of Chicago, 962 F. Supp. 2d 1044, 1064
(N.D. IIl. 2013) (argument is “meritless”). Courts have also rejected similar
arguments in the context of FDIC receiverships. See, e.g., In re Cty. of Orange, 262
F.3d 1014, 1020 (9th Cir. 2001); Cty. of Fairfax v. FDIC, Civ. A. No. 92-0858, 1993
WL 62247, at *4 (D.D.C. Feb. 26, 1993).

C. FHFA Did Not Consent to the Extinguishment of the Deed of Trust

While it i1s not Chase’s burden to establish this fact, it is undisputed that
FHFA has not consented to extinguish Freddie Mac’s property interest in this case.
Because Freddie Mac had a protected property interest at the time of the HOA
foreclosure sale, the Federal Foreclosure Bar precluded SFR from acquiring free-
and-clear title unless SFR obtained FHFA’s consent to extinguish Freddie Mac’s
interest. Indeed, “[tlhe Federal Foreclosure Bar cloaks the FHFA’s ‘property with
Congressional protection unless or until the Agency affirmatively relinquishes it.”
Christine View, 2018 WL 1448731, at *3 (quoting Berezovsky, 869 F.3d at 929).

SFR cannot show that it received such consent. To the contrary, the
Conservator has publicly announced that it “has not consented, and will not
consent in the future, to the foreclosure or other extinguishment of any Fannie Mae
or Freddie Mac lien or other property interest in connection with HOA foreclosures
of super-priority liens.” See Ex. 22, FHFA Statement.® Thus, “it is clear that FHFA
did not consent to the extinguishment of [the Enterprise’s] property interest
through the HOA’s foreclosure sale.” Alessi & Koenig, 2017 WL 773872, at *3
(citing and relying on cases in which FHFA’s statement was sufficient to show

FHFA’s lack of consent).

8 This public statement on a government website is subject to judicial notice.
See Daniels-Hall v. Nat’l Educ. Ass'n, 629 F.3d 992, 998-99 (9th Cir. 2010).
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D. Chase May Assert the Federal Foreclosure Bar to Protect Its Interest
and Freddie Mac’s Interest in the Deed of Trust

The Federal Foreclosure Bar works automatically by operation of law,
protecting the Deed of Trust and thereby limiting the property rights SFR could
have acquired in the HOA Sale. When the Federal Foreclosure Bar prevented the
extinguishment of the Deed of Trust, it did not merely preserve Freddie Mac’s
ownership interest; it also preserved Chase’s parallel interests.9 Accordingly, Chase
has standing because (1) Chase’s interest in the Deed of Trust as beneficiary of
record is preserved when the Federal Foreclosure Bar applies, and (2) Chase has a
contractual relationship as servicer to protect Freddie Mac’s interest in litigation
relating to the Loan.

The Nevada Supreme Court recently adopted this position in Nationstar
Mortgage, LLC v. SFR Investments Pool 1, LLC, 396 P.3d 754 (Nev. 2017).
Similarly, the Ninth Circuit found MNationstar persuasive and held that servicers
may raise the Federal Foreclosure Bar to defend property interests of Fannie Mae
and Freddie Mac in litigation. Flagstar, 699 F. App’x at 658-59. Nationstar holds
that “the servicer of a loan owned by [an Enterprise] may argue that the Federal
Foreclosure Bar preempts NRS 116.3116, and that neither [the Enterprise] nor the
FHFA need be joined as a party.” 396 P.3d at 758. The Nevada Supreme Court
cited Montierth, which recognizes that when a noteholder authorizes the beneficiary
of record of a deed of trust to enforce the deed of trust, the beneficiary of record may
do so. See id. at 757 (citing Montierth, 354 P.3d at 651).

Nationstar and Flagstar are consistent with the holdings of numerous other
courts recognizing that Article III standing may be conferred by contract and

assignment. F£.g., Sprint Commns Co., L.P. v. APCC Servs., Inc., 554 U.S. 269, 271-

9 For example, in a related case, a federal court granted Fannie Mae’s servicer
summary judgment against an HOA sale purchaser’s claims because, when the
“Court determined that Fannie Mae’s interest in the Property was not
extinguished,” this meant that the servicer’s interest also “was not affected” by the
HOA Sale. See Order, Saticoy Bay, LLC Series 1702 Empire Mine v. Fannie Mae,
No. 2:14-CV-01975-KJD-NJK, slip op. at 3 (D. Nev. Sept. 29, 2015) (ECF No. 129).
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72 (2008); CWCapital Asset Mgmt., LLC v. Chicago Props., 610 F.3d 497, 501 (7th
Cir. 2010). Indeed, courts routinely recognize that servicers like Chase have
constitutional and prudential standing to bring an action regarding the loan. See,
e.g., Greer v. O'Dell, 305 F.3d 1297, 1299 (11th Cir. 2002) (“[A] loan servicer is a
‘real party in interest’ with standing to conduct, through licensed counsel, the legal
affairs of the investor relating to the debt that it services.”).

The evidence in this case confirms that Freddie Mac is the owner of the Loan
and that Chase is Freddie Mac’s contractually authorized servicer. Supra at
Section B.1. Pursuant to its contract with Freddie Mac, Chase has the authority to
represent Freddie Mac’s interests in litigation in which Chase is a party with
respect to the loans it services. See, e.g., Exs. 7-4, 7-6 and 9, Guide at 8105.3,
9301.1, 9301.12, 9401.1, 9402.2-4, Chapter 9500. Furthermore, the Conservator has
publicly supported invocation of the Federal Foreclosure Bar by servicers in
litigation such as this one. See FHFA Statement on Servicer Reliance on the
Housing and Economic Recovery Act of 2008 in Foreclosures Involving
Homeownership
Associations,http://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/Auth
orized-Enterprise-Servicers-Reliance.pdf. SFR can present no contrary evidence to
create a genuine dispute about these facts. Accordingly, Chase may invoke the
Federal Foreclosure Bar in this litigation without joining Freddie Mac or FHFA as a
party.

1
1
1
1
1
1
1
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CONCLUSION

For these reasons, the Court should grant Chase’s motion for summary

judgment and enter a declaration that SFR’s interest in the Property, if any, is
subject to the Deed of Trust.
Dated this 13tk day of April, 2018.

BALLARD SPAHR LLILP

By:_ /s/ Sylvia O. Semper
Abran E. Vigil
Nevada Bar No. 7548
Sylvia O. Semper
Nevada Bar No. 12863
1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135

Attorneys for Plaintiff and Counter-
Defendant JPMorgan Chase Bank, N.A.
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CERTIFICATE OF MAILING
Pursuant to N.R.C.P. 5, I hereby certify that on the 13th day of April, 2018,

an electronic copy of the JPMORGAN CHASE BANK N.A’S MOTION FOR
SUMMARY JUDGMENT was served on the following counsel of record via the

Court’s electronic service system:

Kim Gilbert Ebron
Howard C. Kim, Esq.
Diana S. Cline, Esq.
Jacqueline A. Gilbert, Esq.
7625 Dean Martin Drive
Suite 110

Las Vegas, NV 89139

Attorneys for SFR Investments Pool, LLC

/s/ Anne Marie Landis
An employee of BALLARD SPAHR LLP
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