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Statement on HOA Super-Priority Lien Foreclosures | Federal Housing F...  http://www.fhfa.gov/Media/Public Affairs/Pages/Statement-on-HOA-Sup. ..

Statement

Statement on
FOR IMMEDIATE RELEASE
4/21/2015

&

A Super-Priority Lien Foreclosures

Title 12 United States Code Section 4617(j)(3) states that, while the Federal Housing Finance Agency acts as
Conservator, “[no] property of the Agency shall be subject to levy, attachment, garnishment, foreclosure, or sale
without the consent of the Agency.” This law precludes involuntary extinguishment of Fannie Mae or Freddie Mac liens
while they are operating in conservatorships and preempts any state law that purports to allow holders of
homeownership association (HOA) liens to extinguish a Fannie Mae or Freddie Mac lien, security interest, or other
property interest.

As noted in our December 22, 2014 statement on certain super-priority liens, FHFA has an obligation to protect Fannie
Mae's and Freddie Mac’s rights, and will aggressively do so by bringing or supporting actions to contest HOA
foreclosures that purport to extinguish Enterprise property interests in a manner that contravenes federal law.
Consequently, FHFA confirms that it has not consented, and will not consent in the future, to the foreclosure or other
extinguishment of any Fannie Mae or Freddie Mac lien or other property interest in connection with HOA foreclosures of
super-priority liens.

12/22/2014: Statement of the Federal Housing Finance Agency on Certain Super-Priovity Lisns

Tha Cadaral aiicing Clnanca Aoanecy rao tac Cannia Man CradAdia Mans and +h Cadaral LdAamal Aan Danlbe Thaca
HIC FCUCTal MUUSH IR THHAHLT ARTHIVY TTgU lGLCD I atinic I ac, FI aaic IG\_ datriud LH reqaeral I TUHIC LUCHI DanKs. |I|CDC

e
mortgage markets and financial

I ~
L <
government-sponsored enterprises provide more than $5.6 trillion in funding for the U.S.
HES, YouTube and Linkadin,

12
el
institutions. Additional information is available at www. EHES.zow, on Twitter @

Contacts:
Media: Corinne Russell (202) 649-3032 / Stefanie Johnson {202) 649-3030

Consumers: Consumer Communications or (202) 649-3811

© 2015 Federal Housing Finance Agency

lofl AA 5%32015 10:00 AM
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DIANA S. EBRON, EsQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com

KIM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

Electronically Filed
4/13/2018 2:53 PM
Steven D. Grierson

CLERE OF THE COUE :I

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association,

Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company; DOES 1
through 10; and ROE BUSINESS ENTITIES
1 through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,
VS.

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,

Counter-Defendant/Cross-Defendants

Case No. A-13-692304-C

Dept. No. XXIV

SFR INVESTMENTS POOL 1, LLC’S
MOTION FOR SUMMARY JUDGMENT

SFR Investments Pool 1, LLC (“SFR”) hereby files its Motion for Summary Judgment

against JP MORGAN CHASE BANK, NATIONAL ASSOCIATION (the “Bank™) pursuant to

NRCP 56(c). This Motion is based on the papers and pleadings on file herein, the following

memorandum of points and authorities, the Declaration of Jacqueline A. Gilbert, Esq. (“Gilbert

Case Number: A-13-692304-C
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Decl.”), attached hereto as Exhibit A, and such evidence and oral argument as may be presented
at the time of hearing on this matter.

NOTICE OF HEARING

PLEASE TAKE NOTICE that on _05  day of June , 2018, in

Department XXIV of the above-entitled Court, at the hour of _9:00  am /pm- or as soon
thereafter as counsel may be heard, the undersigned will bring SFR’s Motion for Summary
Judgment before this Court for hearing.

DATED this 13th day of April, 2018.
KIM GILBERT EBRON

[s/Jacqueline A. Gilbert

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

7625 Dean Martin Drive, Suite 110

Las Vegas, NV 89139

Attorneys for SFR Investments Pool 1, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

SFR previously filed a Motion for Summary Judgment on or about July 7, 2016. SFR
prevailed on all issues. However, one of those issues was the standing of the Bank to raise 12
U.S.C. § 4617(j)(3) as a defense or claim. See Findings of Fact and Conclusions of Law filed on
August 23, 2016. The Bank filed a Notice of Appeal (“NOA”) on or about September 16, 2016.
See NOA filed with this Court. Based on the Nevada Supreme Court’s opinion in Nationstar
Mortgage, LLC v. SFR Investments Pool 1, LLC, 133 Nev. Adv. Op. 34, the parties stipulated to
remand back to District Court to brief only the issues related to 84617(j)(3) before the District
Court. See Stipulation and Order, pg. 3 1 10, filed on September 18, 2017 attached hereto as
Exhibit D. See also, Stipulation to Remand filed with Nevada Supreme Court attached hereto as

Exhibit C.

! Based on the stipulations and the order of this Court, SFR has not reargued the remaining issues
decided by the Court in the initial order. SFR believes the Bank has waived the right to reargue
those issues based on its stipulations. If the Court determines it will reconsider any of these other
arguments by the Bank outside of the agreement to limit the issues, SFR requests the ability to
brief those issues. SFR does not wish to waive its right to not waive the waiver.
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Summary Judgment can be granted in SFR’s favor for the following reasons: (1); the
Bank’s claims under 12 U.S.C. 8 4617(j)(3) is barred by statute of limitations; (2) the Bank has
failed to prove that FHFA/Freddie has an ownership interest; and (3) the Bank has failed to
establish that it is a servicer for the FHFA/Freddie. As such, summary judgment can be granted
in favor of SFR.

Il. ARGUMENT

I11.STATEMENT OF UNDISPUTED FACTS REGARDING CLAIMS AND DEFENSES
RELATED SPECIFICALLY TO 12 U.S.C. 8 4617(J)(3).

Undisputed Fact #1:

On or about June 12, 2006, a Deed of Trust (“the DOT”) was recorded as Instrument No.
20060612-0003526, which purportedly states that the lender is GreenPoint Mortgage Funding,
Inc. and MERS is the beneficiary under the security interest.2

Undisputed Fact #2:

On or about October 27, 2009, an Assignment was recorded, which states it transfers
interest under the DOT from MERS to JP Morgan Chase Bank, National Association, due to the
following language “assigns and transfers to [Chase] all beneficial interest under that certain
Deed of Trust...” 3

Undisputed Fact #3:

On or about October 27, 2009, a document titled Substitution of Trustee was recorded.
This document states that “Marin Conveyancing Corp., was the original trustee... undersigned
beneficiary, Chase, hereby substitutes California Reconveyance Company.”*

Undisputed Fact#4:

On or about February 22, 2013, a document titled Substitution of Trustee was recorded.
This document states that Chase was authorizing the substitution of National Default Servicing

Corporation as the new trustee under the DOT See recorded Substitution of Trustee attached to

2 See DOT attached to Gilbert Decl. as Exhibit A-1.
3 See Assignment attached to Gilbert Decl. as Exhibit A-2.
4 See Substitution of Trustee attached to Gilbert Decl. as Exhibit A-3.
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Gilbert Decl. as Exhibit A-5.

Undisputed Fact #5:

On or about August 23, 2013, another document titled corporate assignment of DOT was
recorded, in which MERS again was assigning its interest in the DOT to JP Morgan Chase Bank,
National Association. See recorded corporate assignment attached to the Gilbert Decl. as
Exhibit A-6.

Undisputed Fact #6:

None of the documents referenced in Facts # 1-5 make any reference to any interest of
Freddie Mac or FHFA in the note or deed of trust.

Undisputed Fact #7:

The foreclosure sale at which SFR obtained its interest in the Property was held on March
1, 2013 and the resulting Foreclosure Deed was recorded on March 6, 2013.

Undisputed Fact # 8:

The Bank waited 30 months to allege any interest by Freddie Mac in the Property, deed
of trust or note, something it knew or should have known at the time it filed its original
complaint.

IV.LEGAL ARGUMENT

A. Motion for Summary Judgment Standard.

Summary judgment is appropriate “when the pleadings and other evidence on file
demonstrate that no “‘genuine issue as to any material fact [remains] and that the moving party is
entitled to a judgment as a matter of law.”” Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d
1026, 1029 (2005). Additionally, “[t]he purpose of summary judgment ‘is to avoid a needless
trial when an appropriate showing is made in advance that there is no genuine issue of fact to be
tried, and the movant is entitled to judgment as a matter of law.”” McDonald v. D.P. Alexander
& Las Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting Coray V.
Home, 80 Nev. 39, 40-41, 389 P.2d 76, 77 (1964). Moreover, the non-moving party “must, by
affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue for

trial or have summary judgment entered against [it].” Wood, 121 Nev. at 32, 121 P.3d at 1031.
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The non-moving party “is not entitled to build a case on the gossamer threads of whimsy,
speculation, and conjecture.” Id. Rather, the non-moving party must demonstrate specific facts
as opposed to general allegations and conclusions. LaMantia v. Redisi, 118 Nev. 27, 29, 38 P.3d
877, 879 (2002); Wayment v. Holmes, 112 Nev. 232,237,912 P.2d 816, 819 (1996). Though
inferences are to be drawn in favor of the non-moving party, an opponent to summary judgment
must show that it can produce evidence at trial to support its claim or defense. Van Cleave v.

Kietz-Mill Minit Mart, 97 Nev. 414, 417, 633 P.2d 1220, 222 (1981).

B. The Bank’s Claims are Time-Barred.

1. The statute of limitations under 8 4617(b)(12).
The statute that governs the statute of limitations in this context is 12 U.S.C. 4617(b)(12)

which provides:

(12) Statute of limitations for actions brought by conservator or receiver
(A) In general. Notwithstanding any provision of any contract, the
applicable statute of limitations with regard to any action brought by the
Agency as conservator or receiver shall be—
(i1) in the case of any tort claim, the longer of—
()] the 3-year period beginning on the date on which the

claim accrues; or
(1) the period applicable under State law.

12 U.S.C. 4617(b)(12). The statute of limitations in Nevada for a wrongful foreclosure claim
three years. NRS 11.190(3)(a).

By asserting 8§ 4617(j)(3), the Bank is claiming the Association’s foreclosure was
wrongful because it occurred without the Federal Housing Finance Agency’s (“FHFA”) consent.
A claim for wrongful foreclosure is a tort claim. Collins v. Union Federal Sav. & Loan Ass’n, 99
Nev. 284, 300, 662 P.2d 610, 620 (1983). This means under 8 4617(j)(12), said claim carries a
three-year statute of limitations. To that end, the Bank’s claim accrued on the date of the sale
i.e. March 1, 2013°, which means that Bank had until March 1, 2016, to bring this claim. The

Banks First Amended Complaint was filed on or about March 9, 2016, which is after the

5 See Foreclosure Deed attached to Gilbert Decl. as Exhibit A-4.
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expiration of the statute of limitations. Thus, the Bank is time barred in bringing this claim.
2. The Amended Complaint does not relate back to the original filing date.

The amended complaint does not relate back to the original complaint. Nothing in the
original complaint put SFR on notice of any claimed interest by Freddie Mac or that 12 U.S.C. 8
4617(j)(3) was implicated. See Wilson v. Fairchild Republic Co., 143 F.3d 733, 738 (2d Cir.
1998) (“The pertinent inquiry, in this respect, is whether the original complaint gave the
defendant fair notice of the newly alleged claims.” (citing Baldwin County Welcome Center v.
Brown, 466 U.S. 147,149 n.3, 104 S. Ct 1723 (1984)). overruled on other grounds by Slayton v.
Am. Express Co., 460 F.3d 215, 227-28 (2d Cir.2006) (adopting de novo standard of review for
Rule 15(c)). The Bank knew or should have known of the facts related to Freddie’s alleged
interest and made the allegations when filing its original complaint. The Bank cannot even assert
4617(j)(3) as a defense because this too is time barred. City of Saint Paul, Alaska v. Evans, 344
F.3d 1029, 1035-36 (9th Cir. 2003) (barring City’s defense under statute of limitations because
defenses were “mirror images of time-barred claims™). In Evans, the 9th Circuit, noted that a
party cannot “engage in a subterfuge to characterize a claim as a defense in order to avoid a
temporal bar.” Evans, citing Mobil Oil Corp. v. Dep’t of Energy, 728 F.2d 1477, 1488 (1983)
(holding that laches barred a pre-enforcement declaratory judgment action alleging that a price
regulation was invalid). See also Gilbert v. City of Cambridge, 932 F.2d 51, 58 (1st Cir. 1991)
(holding that temporal bar cannot be sidestepped by asserting a defensive declaratory judgment
claim); Clark v. Slack Steel & Supply Co., 611 P.2d 80, 83 (Alaska 1980) (dismissing, as barred
by statute of limitations, plaintiff's affirmative claim that a contract be declared void because it
was formed under duress). As the Evans Court noted, “statutes of limitations ‘are aimed at
lawsuits, not at the consideration of particular issues in lawsuits....”” 344 F.3d at 1035 (quoting
Beach v. Ocwen Fed. Bank, 523 U.S. 410, 416 118 S.Ct. 1408 (1998)). At the end of the day, the
statute of limitations applies regardless of whether the Bank couches its 4617(j)(3) assertion as a
claim or defense. As the Evans Court put it, “[nJo matter what gloss [the Bank] puts on its
defenses, they are simply time-barred claims masquerading as defenses and are likewise subject
to the statute of limitations bar.” Evans, at 1036.
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Following this analysis, another court within the district held that the three-year statute of
limitations was applicable and that based thereon, “the allegation of a federal foreclosure bar
action under 12 U.S.C. Sec. 4617(j)(3) is time barred.” See Decision and Order in River Glider
Avenue Trust v. Citimortgage, Inc., District Court Case No. A-13-680532-C (January 29, 2018)

attached hereto as Exhibit B.

Based thereon, the Bank’s purported claim under 12 U.S.C. § 4617 is time-barred.

C. The Recorded Documents Prove Freddie Mac Has Zero Interest in the Note/Deed
of Trust.

Pursuant to NRS 47.240(2) it is conclusive that “[t]he truth of the fact recited, from the
recital in a written instrument between the parties thereto, or their successors in interest by a
subsequent title.” This means the facts recited in the recorded documents are now conclusive;
i.e., they cannot be contradicted. Here, the recorded documents establish that MERS as nominee
beneficiary for GreenPoint Mortgage Funding, Inc. (“GreenPoint”) originally had the interest in
the Note and Deed of Trust. Then MERS, on behalf of GreenPoint assigned all its rights, title and
interest in the Note/Deed of Trust to Chase. While there is subsequent assignment from MERS to
Chase again, this assignment makes little sense given that Chase was previously assigned the
Note/Deed of Trust in 2009. Nevertheless, there are no assignments to Freddie Mac, and none of

the documents refer to Chase as nominee beneficiary for Freddie Mac.

As a result, it is conclusively established that Freddie Mac does not and did not have an
interest in the subject Note/Deed of Trust at the time of the Association foreclosure sale.
Because this is summary judgment, the Bank need more than proclamations to establish this fact.
As the non-moving party, they must demonstrate specific facts as opposed to general allegations
and conclusions. LaMantia v. Redisi, 118 Nev. 27, 29, 38 P.3d 877, 879 (2002).

If the recorded assignments were not enough, which they are, the Bank has not even
established Freddie Mac’s interest through the production of the wet-ink promissory note. The
proper method of transferring a mortgage note is governed by Article 3 of the Uniform

Commercial Code—Negotiable Instruments, because a mortgage note is a negotiable
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instrument.® Leyva v. Nat'l Default Servicing Corp., 127 Nev. 470, 255 P.3d 1275, 1279-81
(2011) (citing Birkland v. Silver State Financial Services, Inc., No. 2:10-CV-00035-KJD, 2010
WL 3419372, at *4 (D. Nev. Aug. 25, 2010)). See also, NRS 104.3301; In re Veal, 450 B.R. 897,
920, at *16 (B.A.P. 9th Cir. June 10, 2011) (holding that a purported servicer, did not prove that
it was the party entitled to enforce, and receive payments from, a mortgage note because it
“presented no evidence as to who possessed the original Note.)

“An instrument is transferred when it is delivered by a person other than its issuer for the
purpose of giving to the person receiving delivery the right to enforce the instrument.” UCC § 3-
203(a). “Transfer of an instrument, whether or not the transfer is a negotiation, vests in the
transferee any right of the transferor to enforce the instrument. ...” UCC § 3-203(b). While the
failure to obtain the endorsement of the payee or other holder does not prevent a person in
possession from being the “person entitled to enforce” the note, the possessor does not have the
presumption of a right to enforce. Branch Banking & Trust Co. v. Smoke Ranch Dev., LLC, No.
2:12-CV-00453-APG-NJK, 2014 WL 4796939, at *4 (D. Nev. Sept. 26, 2014). Rather, the
possessor of the note must demonstrate both the fact and the purpose of the delivery of the note
to the transferee in order to qualify as the “person entitled to enforce.” Leyva, 255 P.3d at 1281.

Here, there is no evidence showing that Freddie Mac possesses the Note. Although to be
clear, possession of both the Note and an interest in the Deed of Trust is required. 1597 Ashfield
Valley Trust v. Federal National Mortgage Association, 2015 WL 4581220 at 8 (D. Nev. July

28, 2015) (finding that possession of “note does not qualify as in property subject to protection

6 See NRS 104.3102 (1) which applies to negotiable instruments like mortgage notes under Nevada’s adoption
of UCC Article 3. Transfer of a mortgage note must be done in accordance to NRS 104.3109 (note payable to
bearer or order) and properly transferred or negotiated to a subsequent holder by proper endorsement if
required. See NRS 104.3109; 104.3201; 104.3204; see also Leyva v. Nat’l Default Servicing Corp., 255 P.3d
1275, 1280 (Nev. 2011).

If the note is payable to the order of an identifiable party but is then sold or otherwise assigned to a
new party, it must be endorsed by the party to whom it was originally payable for the note to be considered
properly negotiated to the new party. Leyva, 255 P.3d at 1280. “When endorsed in blank, an instrument
becomes payable to bearer....” NRS 104.3205(2). Further, “a note initially made payable ‘to order’ can become
a bearer instrument, if it is endorsed in blank.” Bank of New York v. Raftogianis, 418 N.J.Super. 323, 13 A.3d
435, 439 (N.J.Super.Ct.Ch.Div.2010); see also U.C.C. 8§ 3-205 cmt. 2 (2004). A party wishing to enforce a
note must demonstrate it was validly negotiated or transferred by proper endorsement or proving the
transaction through which, the note was acquired. Leyva, 255 P.3d at 1281 citing NRS 104.3203(2) and U.C.C.
§ 3-202 cmt 2.
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under 12 U.S.C. § 4617(j)(3)”). As noted in Ashfield, “[a] promissory note connected with a
home mortgage loan is not an interest in the real property encumbered by the deed of trust.” Id.
at *8 citing Edelstein v. Bank of N.Y. Mellon, 286 P.3d 249, 254 (Nev. 2012). This is so because
“the holder of the note is only entitled to repayment and does not have the right under the deed to
use the property as means of satisfying repayment.” Edelstein, citing Cervantes v. Countrywide
Home Loans, Inc., 656 F.3d 1034, 1039 (9th Cir. 2011). Thus, in order for the Bank to show that
4617 even applies, it has to prove Freddie Mac has both an interest in the Note and Deed of
Trust. The undisputed evidence belies this, and as such, 4617(j)(3) is not in play.
V. CONCLUSION

Based on the above, the Court should enter summary judgment in favor of SFR, stating that
(1) SFR holds title to the Property free and clear of the subject Deed of Trust, (2) the Deed of
Trust was extinguished when the Association foreclosed its lien containing super priority
amounts, making it unenforceable against the Property, (3) the Bank, and any agents acting on
its behalf or any entities on whose behalf the Bank may claim to be an agent for, are
permanently enjoined from taking any action based on the Deed of Trust that would affect
SFR’s title to the Property, including but not limited to sale or transfer.

DATED this 13th day of April, 2018.
KIM GILBERT EBRON

[s/Jacqueline A. Gilbert

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

7625 Dean Martin Drive, Suite 110

Las Vegas, NV 89139

Attorneys for SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE
| HEREBY CERTIFY that on this 13th day of April, 2018, pursuant to NRCP 5(b), |

served via the Eighth Judicial District Court electronic filing system, the SFR INVESTMENTS
POOL 1, LLC’S MOTION FOR SUMMARY JUDGMENT, to the following parties:

Ballard Spahr

Contact Email
Abran Vigil vigila@ballardspahr.com
Mary Kay Carlton carltonm@ballardspahr.com

Ballard Spahr Andrews & Ingersoll, LLP
Contact Email
Sarah Walton waltons@ballardspahr.com

Ballard Spahr LLP

Contact Email

Catherine Wrangham-Rowe wranghamrowec@ballardspahr.com
Holly Priest priesth@ballardspahr.com

Las Vegas Docketing Ivdocket@ballardspahr.com
Lindsay Demaree demareel@ballardspahr.com
Russell J. Burke BurkeR@ballardspahr.com

[s/Caryn R. Schiffman
An Employee of Kim Gilbert Ebron
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Electronically Filed
5/4/2018 5:15 PM
Steven D. Grierson

CLERK OF THE COU,
orr o - -

Abran E. Vigil

Nevada Bar No. 7548

Sylvia O. Semper

Nevada Bar No. 12863

BALLARD SPAHR LLP

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070

E-Mail: vigila@ballardspahr.com
E-Mail: sempers@ballardspahr.com

Attorneys for Plaintift and Counter-Defendant
JPMorgan Chase Bank, N.A.
DISTRICT COURT
CLARK COUNTY, NEVADA

)
JPMORGAN CHASE BANK, NATIONAL ) CASE NO. A-13-692304-C
ASSOCIATION, a national association,

) DEPT NO. XXIV

Plaintiff,
vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company

Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross-
Defendants.

N N’ N’ e’ ' ' ' ' ' ' ' ' '

JPMORGAN CHASE BANK, N.A’ S OPPOSITION TO
SFR’S MOTION FOR SUMMARY JUDGMENT
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INTRODUCTION

As described in Chase’s Motion for Summary Judgment, while Freddie Mac is
in conservatorship under FHFA, none of its property “shall be subject to . . .
foreclosure . . . without the consent of [FHFA].” 12 U.S.C. § 4617(G)(3) (the “Federal
Foreclosure Bar”).! Here, at the time of the HOA Sale, Freddie Mac owned the Loan,
including both the note and Deed of Trust encumbering the Property. Therefore, the
HOA Sale could not extinguish that Deed of Trust without FHFA’s consent, and
Plaintiff took an interest in the Property subject to that lien.

Multiple federal and state courts have resolved dozens of similar cases in favor
of Fannie Mae, Freddie Mac, and their servicers on summary judgment by evaluating
materially the same evidence as those in this case. See MSJ at 11-12 (citing cases).
Plaintiff rehashes arguments that have been explicitly rejected by the appellate
courts. These arguments fail as a matter of law and should be rejected.

ARGUMENT

The Nevada Supreme Court and the Ninth Circuit have held that the Federal
Foreclosure Bar preempts the State Foreclosure Statute. See, e.g., Saticoy Bay LLC
Series 9641 Christine View v. Fannie Mae, No. 69419, 2018 WL 1448731 (Nev. 2018)
(unpublished disposition); Berezovsky v. Moniz, 869 F.3d 923 (9th Cir. 2017); Saticoy
Bay, LLC v. Flagstar Bank, FSB, 699 Fed. Appx 658 (9th Cir. 2017); Elmer v.
JPMorgan Chase & Co., 707 F. App’x 426 (9th Cir. 2017). In these Ninth Circuit
cases, the court analyzed the exact legal issues as this case and materially the same
facts, and recognized that federal law prevents the purchaser of a property at an
HOA Sale, like Plaintiff here, from acquiring a free and clear interest in property
encumbered by a loan owned by an Enterprise. Berezovsky, 869 F.3d at 933; Elmer,
707 F. App’x at 428; see also Flagstar, 699 Fed. App’x at 659.

SFR appears to concede that the Federal Foreclosure Bar preempts the State

1 Terms not defined herein shall take on the definition in Chase’s Motion for
Summary Judgment (“MSJ”).
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Foreclosure Statute to the extent it would allow the extinguishment of an
Enterprise’s deed of trust. Instead, SFR makes two arguments as to why the Federal
Foreclosure Bar does not apply in this case: (1) Freddie Mac purportedly did not
have a property interest; and (2) Chase’s claims are untimely. Both of these
arguments fail as a matter of law.

I. Freddie Mac Had an Interest in the Property at the Time of the HOA Sale

A. Freddie Mac Owned the Note and Deed of Trust Under Nevada Law

SFR contends that Freddie Mac had no property interest for the Federal
Foreclosure Bar to protect because Freddie Mac never recorded its interest. SFR’s
MSdJ at 7-9. But SFR’s argument ignores that Freddie Mac’s Deed of Trust was
recorded, and demonstrates a gross misunderstanding of Nevada law, which
recognizes that Freddie Mac maintains its property interest as a loan owner when its
servicer or nominee (such as MERS) appears as the record beneficiary of the Deed of
Trust. See In re Montierth, 354 P.3d 648 (Nev. 2015); Restatement (Third) of
Property: Mortgages § 5.4 (1997) (“Restatement”). Pursuant to these authorities,
Freddie Mac’s ownership of the Loan and the appearance of its servicer, Chase, as
record beneficiary ensured it maintained a property interest.

In its motion for summary judgment, Chase explained how the Nevada
Supreme Court in Montierth recognized that an entity who owned a loan was a
secured creditor—meaning that it had a property interest in the collateral—while
MERS, an entity with which it had an agency or contractual relationship, was record
beneficiary of the deed of trust. See Montierth, 354 P.3d at 651. This case is nearly
identical to Montierth—Freddie Mac owned the loan while another entity, here a
servicer, was record beneficiary of the Deed of Trust. Accordingly, the loan-owner
nominee relationship recognizes that “a note owner remains a secured creditor with a
property interest in the collateral even if the recorded deed of trust names only the”
servicer or nominee. Berezovsky, 869 F.3d at 932.

Specifically, the Nevada Supreme Court in Montierth recognized that an entity

DMWEST #14545008 v2 3 AA 536
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which owned a loan was a secured creditor—meaning that it had a property interest
in the collateral—while MERS, an entity with which it had an agency or contractual
relationship, was record beneficiary of the deed of trust. See Montierth, 354 P.3d at
651. The Restatement, which Montierth adopts, explains the relationship between
“Institutional purchasers of loans” and their servicers, and states that when a
servicer appears in the public records as beneficiary of a mortgage, “[ilt is clear in
this situation that the owner of both the note and mortgage is the investor and not
the servicer.” Restatement § 5.4 cmt. c. Accordingly, the loan-owner servicer
relationship “preserves the note owner’s power to enforce its interest under the
security instrument, because the note owner can direct the beneficiary to foreclose on
its behalf.” Berezovsky, 869 F.3d at 932.

The Supreme Court of Nevada’s recent decision in Nationstar Mortgage., LLC
v. SFR Investments Pool 1, LLC, 396 P.3d 754 (Nev. 2017), further confirmed that
Montierth is applicable in the context of the servicer-loan owner relationship when it
cited Montierth in the context of clarifying that a loan servicer can take action,
including litigation, related to a mortgage on behalf of the loan owner. See id. at 757.

Moreover, the Nevada Supreme Court recently characterized Montierth as
“recognizing that it is an acceptable practice for a loan servicer to serve as the
beneficiary of record for the actual deed of trust beneficiary.” OAhfuji Investments,
LLC v. Nationstar Mortg., LLC, No. 72676, 2018 WL 1448729, at *1 (Nev. Mar. 15,
2018) (unpublished disposition). Ohfuji referenced Montierth's holding in describing
the relationship between Nationstar, the loan servicer, and Fannie Mae, a loan
owner—similar to the facts here. Indeed, OhAfuji’s description of Montierth echoes
the Ninth Circuit’s interpretation of the same case, supporting the conclusion that
when a servicer or nominee appears as record beneficiary on behalf of a loan owner,
the loan owner maintains a secured property interest. See Berezovsky, 869 F.3d at
932.
I
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At the time of the HOA Sale, the relevant security interest, the Deed of Trust,
was recorded in the name of Chase, Freddie Mac’s contractually authorized servicer,
putting SFR on notice that the Deed of Trust encumbered the Property. The Deed of
Trust was the instrument that Freddie Mac owned, regardless of whether Freddie
Mac’s name appeared on the face of the instrument. Montierth and Ohfuji confirm
that there is no rule that every deed of trust must be recorded in its owner’s name for
the owner to have a valid, secured, interest. Montierth, 354 P.3d at 650-51; Ohfuyji,
2018 WL 1448729 at *1. Thus, “Nevada law . . . recognizes that . . . a note owner
remains a secured creditor with a property interest in the collateral even if the
recorded deed of trust names” a servicer. Berezovsky, 869 F.3d at 932. Here,
“la]lthough the recorded deed of trust here omitted Freddie Mac’s name, Freddie
Mac’s property interest is valid and enforceable under Nevada law.” 7d.

Despite this clear authority, SFR claims that the only person with any interest
at the time of the foreclosure sale was Chase, relying solely on the assignment of the
Deed of Trust to Chase—an argument that appears to assume that being the record
beneficiary is the only possible interest one can have in a Deed of Trust. This
argument cannot prevail in light of Montierth’s clear holding that different parties
can be the named beneficiary and the owner of the Deed of Trust.

Indeed, SFR’s assertion that the assignment transferred ownership of the deed
of trust and note to Chase is unsupported by any language in that document. The
assignment merely reflects that MERS transferred to Chase whatever interest MERS
had at the time, and should be read in the context of both Nevada law — under which
MERS had an interest only as record beneficiary, not as owner — as well as
blackletter assignment law. The principle of nemo dat quod non habet — 1i.e., one
cannot give what one does not have — confirms that the use of assignment language
could not enlarge the property rights that could be transferred to subsequent
servicers. See Mitchell v. Hawley, 83 U.S. 544, 550 (1872). This is because an

“assignee stands in the shoes of the assignor and ordinarily obtains only the rights
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possessed by the assignor at the time of the assignment, and no more.” 6A C.J.S.
Assignments § 111; see also 55 Am. Jur. 2d Mortgages § 944 (An “assignee of a
mortgagee’s interest in a mortgage gains only the rights the assignor had at the time
of the assignment.”).

Moreover, the assignment must be read in the context of the relationships
between MERS, Chase, and Freddie Mac. Prior to Freddie Mac’s acquisition of the
Loan, MERS was beneficiary “solely as nominee for Lender and Lender’s successors
and assigns.” MSJ, Ex. 5. It did not own the Loan, and the original Lender sold that
ownership interest to Freddie Mac. Therefore, the assignment transferred only the
interest MERS had as record beneficiary of the deed of trust, an interest that does
not include ownership. And at the time of the assignment, Chase was Freddie Mac’s
servicer. Had Chase become the new owner of those instruments at the time of the
assignment, Chase would not have continued to report to Freddie Mac concerning the
Loan or remit principal and interest payments on a monthly basis. But as Freddie
Mac’s records show, Chase did just that. MSJ, Ex. 4 (Chase Decl.).

SFR’s reliance on 1697 Ashfield Valley Trust v. Fannie Mae, No. 2:14-CV-2123
JCM, 2015 WL 4581220, at *8 (D. Nev. July 28, 2015), also fails. SFR’s MSJ at 8.
SFR fails to mention that in AshAfield, Judge Mahan held that Fannie Mae did have a
protected property interest, and accordingly granted Fannie Mae summary
judgment. Any dicta suggesting that Fannie Mae must have been assigned the Deed
of Trust itself to have a property interest has been rejected by Judge Mahan, who has
since granted summary judgment to the Enterprises in over a dozen decisions

following that fact pattern.2 And of course, the Ninth Circuit has similarly granted

2 See, e.g., Freddie Mac v. Donel, No. 2:16-cv-176-JCM-PAL, 2017 WL 2692403
(D. Nev. June 21, 2017); JPMorgan Chase v. Las Vegas Development Grp., No. 2:15-
cv-1701-JCM-VCF, 2017 WL 937722 (D. Nev. Mar. 9, 2017); Vita Bella Homeowners
Ass’n v. Fannie Mae, No. 2:15-cv-00515-JCM-VCF, 2017 WL 6055667 (D. Nev. Mar.
9, 2017); LN Mgm’t LLC Series 7937 Sierra Rim v. Pfeiffer, No. 2:13-cv-1934-JCM-
PAL, 2017 WL 955184 (D. Nev. Mar. 9, 2017); Alessi & Koenig LLC v. Dolan, No.
2:15-cv-00805-JCM-CWH, 2017 WL 773872 (D. Nev. Feb. 27, 2017); G & P Inv.
Enters., LLC v. Wells Fargo Bank, N.A., 199 F. Supp. 3d 1266 (D. Nev. 2016); Saticoy

(continued...)
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summary judgment to the Enterprises and their servicers under such circumstances,
including in Flagstar, where it affirmed Judge Mahan’s order granting summary

judgment.

B. The Evidence Unequivocally Proved Freddie Mac Owned the Loan.
Chase has supported its Summary Judgment Motion with Freddie Mac and

Chase’s business records and declarations from their employees explaining those
business records and testifying to Freddie Mac’s ownership of the Loan at the time of
the HOA Sale. MSJ, Ex. 4 (Chase Decl.), Ex. 7 (Freddie Mac Decl.).

Included in this evidence was Freddie Mac’s business-records from its MIDAS
system, an electronic system of record that Freddie Mac uses in its ordinary business
operations to track millions of loans it owns nationwide. MSJ, Ex. 7, 7-1. The
MIDAS data shows that the “funding date” on which Freddie Mac acquired
ownership of the Loan was in September 27, 2006 - long before the HOA Sale. Id.
This data also demonstrates Freddie Mac’s continued ownership of the Loan at the
time of the HOA Sale. MSJ, Ex. 7, 7-1,7-6. None of this evidence has been
controverted.

The declaration clearly explains the information reflected in Freddie Mac’s
database records that are relevant to this case. Nevada Rule of Civil Procedure 56
permits parties moving for summary judgment to support their motions with
supporting affidavits that “set forth such facts as would be admissible in evidence.”

Nev. R. Civ. P. 56(a), (e); see also United States v. Miller, 771 F.2d 1219, 1237 (9th

(...continued)

Bay LLC Series 2714 Snapdragon v. Flagstar Bank, FSB, No. 2:13-cv-1589-JCM,
2016 WL 1064463 (D. Nev. Mar. 17, 2016); Freddie Mac v. T-Shack, Inc., No. 2:16-cv-
02664-JCM-PAL, 2018 WL 456878 (D. Nev. Jan. 17, 2018); Green Tree Servicing
LLC v. Valencia Mgt. LLC, No. 2:15-cv-725-JCM-PAL, 2018 WL 505070 (D. Nev. Jan.
22, 2018); Fannie Mae v. KK Real Est. Inv. Fund, LLC. No. 2:17-cv-1289-JCM-CWH,
2018 WL 525297 (D. Nev. Jan. 23, 2018); JP Morgan Chase Bank, N.A. v. Res. Grp.,
LLC, No. 2:17-cv-00225-JCM-NJK, 2018 WL 894612, at *5 (D. Nev. Feb. 13, 2018);
MRT Assets LLC v. Nationstar Mortg., LLC, No. 2:17-cv-0070-JCM-CWH, 2018 WL
1245501 (D. Nev. Mar. 9, 2018); Collegium Fund Series 32 v. Snyder, No. 2:16-cv-
1640-JCM-PAL, 2018 WL 1368263 (D. Nev. Mar. 16, 2018).
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Cir. 1985) (holding that the foundational facts for the hearsay exception “must be
proved through the testimony of the custodian of the records or other qualified
witness, though not necessarily the declarant”).

The Ninth Circuit evaluated the exact same type of evidence—business records
and a declaration from a Freddie Mac employee—in related cases and held that
Freddie Mac’s “database printouts” were sufficient to support a “valid and
enforceable” property interest under Nevada law. Berezovsky, 869 F.3d at 932-33 &
n.8. In Elmer, “Freddie Mac provided a record from its internal database stating . . .
the loan’s “funding date”[, which] was . . . well before the [foreclosure] sale[, and]
Freddie Mac’s employee explained that the record indicates that Freddie Mac
acquired ownership of the loan . . . and has owned it ever since.” Elmer, 707 F. App’x
at 428. Chase has provided the same type of evidence here—MIDAS business
records providing the “funding date,” which was before the HOA Sale, and an
employee declaration explaining the records. The submitted business records are
“reliable and uncontroverted evidence of Freddie Mac’s interest in the property on
the date of the foreclosure.” Elmer, 707 F. App’x at 428 (emphasis added). Indeed, in
Flmer, the Ninth Circuit rejected speculation by the opposing party that the records
might be interpreted in some way other than that presented in Freddie Mac’s
employee declaration. /d.

SFR suggests that Chase needs to produce the original wet-ink note. Opp. at
7-8. That is incorrect, as evidenced by the Ninth Circuit decisions which affirmed
orders granting the Enterprises summary judgment without any note in the record.
This is because SFR misunderstands the difference between a Aolder and an owner of
a note, and producing the note would only show that one is the Aolder, which is
irrelevant to the issues here.

Under Nevada law, the owner and the Aolder of a note may be two different
entities. A transfer of a note has no bearing on ownership, but instead “vests in the

transferee any right of the transferor to enforce the instrument.” NRS § 104.3203.
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Thus, “la] person may be a person entitled to enforce [a promissory note] even though
the person is not the owner of the [note].” NRS § 104.3301(2). Accordingly, “the
status of holder merely pertains to one who may enforce the debt and is a separate
concept from that of ownership.” Thomas v. BAC Home Loans Servicing, LP, No.
56587, 2011 WL 6743044, at *3 n.9 (Nev. Dec. 20, 2011).

Thus, SFR’s demand that Chase prove that Freddie Mac has authority to
enforce the note is a red herring and a request to prove it is the Aolder of the note.
But that fact is separate from ownership, and thus irrelevant to the issues of this
case. Neither Chase nor Freddie Mac is attempting to foreclose on the Property in
this litigation, and so Freddie Mac does not need to be able to enforce the note at this
time, much less at the time of the HOA Sale. Cf Leyva, 255 P.3d at 1280 (explaining
that once a note is properly endorsed, then the “note holder,” with possession is
entitled to enforce the note”). The parties’ claims and defenses turn on who owned
the Loan at the time of the HOA Sale; being a holder of a note does not prove
ownership.

SFR’s reliance on Leyva to argue that the note is necessary highlights its
mistake. See Opp. at 8. Leyva concerned the evidence required to enforce a note, Ie.,
to foreclose upon it, through Nevada’s foreclosure mediation program. See 255 P.3d
at 1277. Under that program, the foreclosing party is statutorily required to bring
certain documentation of its status as holder of the note to show it is entitled to
enforce the note. /Id. at 1280-81. In that case, Wells Fargo attempted to prove it
could enforce the note by showing it had physical possession of the deed of trust and
a notarized statement of one of its employees. But the court held this was not
sufficient evidence to enforce the note through the mediation program. /d. At no
point did Leyva articulate a rule of evidence to support ownership of a loan in district
court. 'Thus, Leyva's interpretation of the statutory requirements for Nevada’s

foreclosure mediation program has no bearing on the present case.
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II. Chase’s Claims Are Timely

SFR also asserts that Chase’s invocation of the Federal Foreclosure Bar is
untimely, contending that a three-year statutory limitations provision applicable to
tort claims brought by FHFA somehow apply to Chase’s arguments here. Opp. at 5-
6. SFR is wrong for at least two reasons.

First, SFR is wrong that it would be the statute of limitations for a tort claim
brought by FHFA under 12 U.S.C. § 4617(b)(12)(A). By its plain language, Section
4617(b)(12)(A) is inapposite here—FHFA did not bring this action, nor has it ever
been a party to this case. Section 4617(a) describes the circumstances under which
FHFA may be appointed conservator or receiver and when judicial review of that
decision is permitted. Section 4617(b) discusses the powers and duties of FHFA
when acting as conservator or receiver, and Section 4617(b)(12)(A) provides a statute

of limitation period applicable to FHFA in those roles:

[TIhe applicable statute of limitations with regard to any action
brought by the Agency as conservator or receiver shall be—
() in the case of any contract claim, the longer of—
(I) the 6-year period beginning on the date on which
the claim accrues; or
(ID) the period applicable under State law; and
(i1) in the case of any tort claim, the longer of—
(I) the 3-year period beginning on the date on which
the claim accrues; or
(IT) the period applicable under State law.

12 U.S.C. §4617(b)(12)(A) (emphasis added). When interpreting a statutory
provision, the courts’ “starting point is the plain language of the statute.” U.S. v.
Williams, 659 F.3d 1223, 1225 (9th Cir. 2011) (citation omitted). Here, the
unambiguous language of statute restricts the application of the statute of
limitations to actions brought by FHFA as conservator or receiver.

SFR fails to explain how FHFA ostensibly “brought” an action in a case in
which it is not and has never been a party. In Deutsche Bank National Trust Co. v.
Quicken Loans Inc., 810 F.3d 861 (2d Cir. 2015), the Court of Appeals for the Second

Circuit held that a case in which FHFA’s involvement was limited to filing a
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summons could not “reasonably be said to have been ‘brought by’ FHFA,” so the
statute of limitations provision of Section 4617(b)(12) did not apply. Id at 868; see
also Miller v. Tanner, 196 F.3d 1190, 1193 (11th Cir. 1999) (interpreting the term
“brought” to mean “filed” in the context of an “action brought by” a party). The court
warned that holding that the statute of limitations in Section 4617(b)(12) applies to
actions by private parties would “confound common-sense notions of claims to which
the statute applies” and “invite litigation gamesmanship” Deutsche Bank, 810 F.3d
at 868.

As SFR has not and cannot allege that FHFA has brought any action against
any party in this case, Section 4617(b)(12) is inapplicable. Instead, Chase’s claim is a
quiet title claim, and equivalent quiet title claims are subject to the five-year statute
of limitatons periods described in NRS 11.070 and NRS 11.080, as other courts have
recently concluded. See, e.g., JPMorgan Chase Bank, N.A. v. SFR Invs. Pool 1, LLC,
No. 2:16-¢v-02005-JCM-VCF, 2017 WL 3317813, at *2 (D. Nev. Aug. 2, 2017); Bank of
New York Mellon Trust Co., N.A. v. Jentz, No. 2:15-cv-1167-RCJ-CWH, 2016 WL
4487841, at *2-3 (D. Nev. Aug. 24, 2016); Nationstar Mortg. LLC v. Amber Hills IT
Homeowners Ass’n, No. 2:15-cv-01433-APG-CWH, 2016 WL 1298108, at *3-4 (D.
Nev. Mar. 31, 2016). Indeed, in a case where a bank plaintiff brought a quiet title
action seeking a declaration that a “foreclosure sale did not extinguish its deed of
trust’—a claim essentially identical to the defense Chase asserts here—one court
noted that “ultimately, the purpose of Plaintiff’s claims [wals to quiet title to the
Property.” Jentz, 2016 WL 4487841, at *2-3. As a matter of law and logic, a claim
whose legal “purpose” is to “quiet title to ... [plroperty” is necessarily “founded upon
... title” to the property. See NRS 11.070; see also Weeping Hollow Ave. Tr. v.
Spencer, 831 F.3d 1110, 1114 (9th Cir. 2016) (citing N.R.S. 11.070 as the governing
statute of limitations in Nevada for quiet-title claims); Saticoy Bay LLC Series 2021
Gray Eagle Way v. JPMorgan Chase Bank, N.A., 388 P.3d 226, 232 (Nev. 2017)

(stating quiet-title claims between lienholders and title owners are governed by a
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five-year statute of limitations).

Second, even if a three-year period applied, Chase timely pled its claims
because under the Nevada Rules of Civil Procedure, “[wlhenever the claim or defense
asserted in the amended pleading arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original pleading, the amendment relates
back to the date of the original pleading.” Nev. R. Civ. P. 15(c). In determining
whether an amendment “relates back” to a party’s original pleadings, the Nevada
Supreme Court considers whether those initial pleadings gave “fair notice of the fact
pattern” that give rise to the amendment. Nelson v. City of Las Vegas, 665 P.2d
1141, 1146 (Nev. 1983). Chase’s initial complaint asserted a claim for quiet title,
arguing that the HOA Sale had not extinguished the Deed of Trust encumbering the
Property. See Compl. at §23. Chase’s invocation of the Federal Foreclosure Bar as a
basis for its quiet title claim arises from precisely the same transaction or occurrence
that triggered its initial pleading—the HOA Sale and its effect on the Deed of Trust.

The Nevada Supreme Court’s recent decision in Jackson v. Groenendyke, 369
P.3d 362 (Nev. 2016) is instructive here. In Jackson, the court considered whether a
party in a water rights dispute could amend its pleadings to include property access
claims. The court noted that, barring statutory authority preventing a district court
from hearing related claims, “the rules of civil procedure are intended to allow the
court to reach the merits of claims, rather than dispose of claims on ‘technical
niceties.” Id. at 365 (quoting Costello v. Casler, 254 P.3d 631, 634 (Nev. 2011)). The
court held that because the party’s new property access claim “arises out of the same
facts and circumstances of the original action, namely the determination of water
rights, the district court has jurisdiction to consider those claims.” /d. at 366.

The situation here is even more compelling. Chase is not asserting a new
claim, but rather a new basis for its original quiet title claim. Therefore, its
invocation of the Federal Foreclosure Bar necessarily arises out of the exact same

facts and circumstances of the original action—a determination of the effect of the
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HOA Sale on the Deed of Trust. This Court should similarly consider the
amendment by Chase to assert the protections of the Federal Foreclosure Bar as
timely.
CONCLUSION
For these reasons, Chase respectfully requests that this Court grant its motion
for summary judgment and declare that the HOA Sale did not extinguish the Deed of
Trust.

Dated: May 4, 2018.

BALLARD SPAHR LLLP

By:__ /s/ Sylvia O. Semper
Abran E. Vigil, Esq.
Nevada Bar No. 7548
Sylvia O. Semper
Nevada Bar No. 12863
1980 Festival Plaza, Drive, Suite 900
Las Vegas, Nevada 89135

Attorneys for JPMorgan Chase Bank N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 4th day of Mayl 2018, and pursuant to
N.R.C.P. 5(b), a true and correct copy of the foregoing JPMORGAN CHASE BANK,
N.A'S OPPOSITION TO SFR’'S MOTION FOR SUMMARY JUDGMENT was filed

and served on the following parties in the manner set forth below:

[XX] VIA THE COURT'S ELECTRONIC SERVICE SYSTEM:

Diana Cline Ebron

Jacqueline A. Gilbert

Karen L. Hanks

KIM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139-5974

Attorneys for Plaintiff

/s/ Sarah H. Walton

An employee of BALLARD SPAHR LLP
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Motion for Summary Judgment and
Opposition to SFR Investments Pool 1,
LLC’s Motion for Summary Judgment




Order Granting SFR Investments Pool 1,
LLC’s Motion for Summary Judgment

August 23, 2016

2 AA 258-267

Motion to Extend Discovery Deadlines and
to Re-Set Trial Date

January 23, 2018

2 AA 268-274

SFR Investments Pool 1, LLC’s Opposition
to Plaintiff’s Motion to Extend (Exhibits
Omitted)

January 30, 2018

2 AA 275-286

Notice of Withdrawal of Motion to Extend
Discovery Deadlines and to Re-Set Trial
Date

February 1, 2018

2 AA 287-289

JPMorgan Chase Bank, N.A.’s Motion for
Summary Judgment

April 13, 2018

2 AA 290-314

Excerpts from JPMorgan Chase Bank,
N.A.’s Appendix of Exhibits to Motion for
Summary Judgment

April 13, 2018

3 AA 315-523

SFR Investments Pool 1, LLC’s Motion for
Summary Judgment (Exhibits Omitted)

April 13, 2018

3 AA 524-533

JPMorgan Chase Bank, N.A.’s Opposition
to SFR’s Motion for Summary Judgment

May 4, 2018

3 AA 534-547

SFR Investments Pool 1, LLC’s Opposition
to JPMorgan Chase Bank, N.A.’s Motion
for Summary Judgment and Countermotion
to Strike

May 4, 2018

4 AA 548-567

SFR Investments Pool 1, LLC’s Reply in
Support of Motion for Summary Judgment

May 18, 2018

4 AA 568-574

JPMorgan Chase Bank, N.A.’s Reply in
Support of Motion for Summary Judgment
(Exhibits Omitted)

May 25, 2018

4 AA 575-594

SFR Investments Pool 1, LLC’s Reply in
Support of Counter-motion to Strike

May 29, 2018

4 AA 595-599

Reporter’s Transcript of Proceedings re:
Motions

June 5, 2018

4 AA 600-624

Findings of Fact and Conclusions of Law
and Judgment in Favor of SFR Investments
Pool 1, LLC

August 15, 2018

4 AA 625-630

Notice of Entry of Findings of Fact and
Conclusions of Law and Judgment in Favor
of SFR Investments Pool 1, LLC

August 16, 2018

4 AA 631-639

Notice of Appeal

September 17, 2018

4 AA 640-642




Stipulation and Order

February 6, 2019

4 AA 643-646

Stipulation and Order Dismissing Third

Cause of Action (Unjust Enrichment) with

Prejudice

February 12, 2019

4 AA 647-649
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Document Filing Date Volume and
Bates
Number(s)

Amended Answer, Counterclaim and March 20, 2014 1 AA 024-034

Cross-Claim

Amended Complaint March 9, 2016 1 AA 071-081

Answer to Amended Counterclaim August 11, 2015 1 AA 038-048

Answer, Counterclaim and Cross-Claim March 18, 2014 1 AA 011-023

Complaint November 27,2013 | 1 AA 001-007

Excerpts from JPMorgan Chase Bank May 6, 2016 1 AA 118-129

N.A.’s First Supplement to N.R.C.P. 16.1

Disclosures

Excerpts from JPMorgan Chase Bank, April 13, 2018 3 AA 315-523

N.A.’s Appendix of Exhibits to Motion for

Summary Judgment

Excerpts from JPMorgan Chase Bank, July 26, 2016 2 AA 191-257

N.A.’s Joint Appendix of Exhibits to

Motion for Summary Judgment and

Opposition to SFR Investments Pool 1,

LLC’s Motion for Summary Judgment

Excerpts from Transcript of Deposition of | April 21, 2016 1 AA 092-103

Susan Lyn Newby

Findings of Fact and Conclusions of Law | August 15, 2018 4 AA 625-630

and Judgment in Favor of SFR Investments

Pool 1, LLC

JPMorgan Chase Bank, N.A.’s Motion for | July 26, 2016 1 AA 157-190

Summary Judgment

JPMorgan Chase Bank, N.A.’s Motion for | April 13, 2018 2 AA 290-314

Summary Judgment

JPMorgan Chase Bank, N.A.’s Opposition | May 4, 2018 3 AA 534-547

to SFR’s Motion for Summary Judgment

JPMorgan Chase Bank, N.A.’s Reply in May 25, 2018 4 AA 575-594

Support of Motion for Summary Judgment

(Exhibits Omitted)

JPMorgan Chase Bank, N.A.’s Response to | May 2, 2016 1 AA 104-117

SFR Investment Pool 1, LLC’s Requests
for Admission




Motion for Leave to Amend Complaint February 2, 2016 1 AA 049-068
Motion to Extend Discovery Deadlines and | January 23, 2018 2 AA 268-274
to Re-Set Trial Date

Notice of Appeal September 17, 2018 | 4 AA 640-642
Notice of Entry of Findings of Fact and August 16, 2018 4 AA 631-639
Conclusions of Law and Judgment in Favor

of SFR Investments Pool 1, LLC

Notice of Withdrawal of Motion to Extend | February 1, 2018 2 AA 287-289
Discovery Deadlines and to Re-Set Trial

Date

Order Granting Motion for Leave to March 8, 2016 1 AA 069-070
Amend the Complaint

Order Granting SFR Investments Pool 1, August 23, 2016 2 AA 258-267
LLC’s Motion for Summary Judgment

Proof of Service of Summons and March 11, 2014 1 AA 008-010
Complaint

Reporter’s Transcript of Proceedings re: June 5, 2018 4 AA 600-624
Motions

Scheduling Order June 29, 2015 1 AA 035-037
SFR Investments Pool 1, LLC’s Answer to | March 23, 2016 1 AA 082-091
Amended Complaint

SFR Investments Pool 1, LLC’s Motion for | July 7, 2016 1 AA 134-156
Summary Judgment (Exhibits Omitted)

SFR Investments Pool 1, LLC’s Motion for | April 13, 2018 3 AA 524-533
Summary Judgment (Exhibits Omitted)

SFR Investments Pool 1, LLC’s Opposition | May 4, 2018 4 AA 548-567
to JPMorgan Chase Bank, N.A.’s Motion

for Summary Judgment and Countermotion

to Strike

SFR Investments Pool 1, LLC’s Opposition | January 30, 2018 2 AA 275-286
to Plaintiff’s Motion to Extend (Exhibits

Omitted)

SFR Investments Pool 1, LLC’s Reply in May 29, 2018 4 AA 595-599
Support of Counter-motion to Strike

SFR Investments Pool 1, LLC’s Reply in May 18, 2018 4 AA 568-574
Support of Motion for Summary Judgment

Stipulation and Order February 6, 2019 4 AA 643-646




Stipulation and Order Dismissing Third February 12, 2019 |4 AA 647-649
Cause of Action (Unjust Enrichment) with

Prejudice

Stipulation and Order to Extend Discovery | June 28, 2016 1 AA 130-133

Deadlines

Vi




CERTIFICATE OF SERVICE

| certify that on April 12, 2019, | filed Appellant’s Appendix — VVolume 3.
Service will be made on the following through the Court’s electronic filing
system:

Jacqueline A. Gilbert
KiM GILBERT EBRON

Counsel for Respondent

/s/ Matthew D.Lamb

An Employee of Ballard Spahr

Vii



BALLARD SPAHR LLP
1980 FESTIVAL PLAZA DR. , SUITE 900

LAS VEGAS, NEVADA 89135

(702) 471-7000 FAX (702) 471-7070

© 00 ~N oo o B~ W N

I S S N B . N S T N T N T N e e e S R S S =
© N o B W N kP O © 0o N o O~ W N Bk O

Electronically Filed
4/13/2018 6:42 PM
Steven D. Grierson

CLERK OF THE COUE :I
APEN Cﬁwf

Abran E. Vigil

Nevada Bar No. 7548

Sylvia O. Semper

Nevada Bar No. 12863

Holly Ann Priest

Nevada Bar No. 13226

BALLARD SPAHR LLP

1980 Festival Plaza Dr., Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
E-Mail: vigila@ballardspahr.com
E-Mail: sempers@ballardspahr.com
E-Mail: priesth@ballardspahr.com

Attorneys for JPMorgan Chase Bank N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL

ASSOCIATION, a national association, CASE NO. A-13-692304-C

Plaintiff, DEPT NO. XXIV
Vs.

SFR INVESTMENTS POOL 1, LLC, a Nevada

limited liability company; DOES 1 through 10,

ROE BUSINESS ENTITIES 1 through 10,

inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
SFR INVESTMENTS POOL 1, LLC a Nevada )
limited liability company, )
)

Counter-Claimant, )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

VS.

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS ENTITIES 1
through 10, inclusive,

Counter-Defendant/Cross-Defendants.

\

DMWEST #17639317 v1 AA 3 1 5

Case Number: A-13-692304-C



BALLARD SPAHR LLP
1980 FESTIVAL PLAZA DR., SUITE 900

LAS VEGAS, NEVADA 89135

(702) 471-7000 FAX (702) 471-7070

© 00 ~N oo o B~ W N

T T N N I I N R N R N N T T i o e =
© N o O~ W N P O © 0 N oo b~ W N L, O

JPMORGAN CHASE BANK, N.A.”’S APPENDIX OF EXHIBITS TO
MOTION FOR SUMMARY JUDGMENT
Exhibit Document Aplgendlx
age
1. Loan Transfer History 001
2. MAS1/AQN1 002-005
3. Residential Broker Price Opinion dated February 13, 2011 006-015
4 JPMorgan Chase Bank, Nation Association's Declaration In 016-019
' Support of Motion for Summary Judgment
5 Deed of Trust, Recorded Instrument No. 200606120003526 020-040
' (certified copy)
6. Note 041-044
v Declaration of Dean Meyer in Support of JPMorgan Chase Bank, 045-50
' N.A.'s Motion for Summary Judgment
71 MIDAS system screenshot/print-out pertaining to Freddie Mac’s 51
' purchase of the Loan
7.2 MIDAS system screenshot/print-out identifying Washington 52
' Mutual by Seller No. 090803
7.3 MIDAS system screenshot/print-out identifying Chase by Servicer 53
' No. 877903
Relevant sections of Freddie Mac Servicing Guideline provisions
7-4. in effect March 1, 2013 (available at 54-135
www.freddiemac.com/singlefamily/guide/bulletins/snapshot.html)
Relevant sections of the current Freddie Mac Servicing Guideline
7-5. provisions (available at 136-187
www.frediemac.com/singlefamily/guide)
7.6 Loan StatusManager screenshot/print-out re. TOS Summary 188
' Report generated April 11, 2018, reflecting Chase as servicer
7.7 Loan StatusManager screenshot/print-out re. Mortgage Payment 189-193
' History Report generated April 11, 2018
8 Assignment of Deed of Trust, Recorded Instrument No. 194-195
' 200910270000618 (certified copy)
Excerpts from Freddie Mac Single-Family Seller/Servicer Guide
9. (available at www.freddiemac.com/singlefamily/ 196-221
guide/bulletins/pdf/063015Guide.pdf)
10. ﬁg\?\%?r:s? Bankruptcy Petition concerning Robert and Christine 292.979
11, ﬁg\ﬂﬁg Discharge Order concerning Robert and Christine 280-281
12 Letter from Bankruptcy representation for Robert and Christine 282.283
' Hawkins to NAS — notification of discharge and order
13. NAS letters to Robert and Christine Hawkins demanding payment 284-286
14 Notice of Delinquent Assessment Lien, Recorded Instrument No. 287
' 201208030002972 (certified copy)
Pebble Canyon Homeowners Association Declaration of
15 Covenants, Conditions and Restrictions and Grant of Easement 288-320
' CC&Rs, Recorded Instrument No. 199111080001962 (certified
copy)
Notice of Default and Election to Sell Under Homeowners
16. Association Lien, Recorded Instrument No. 201209200001446 321-322
(certified copy)
2
DMWEST #17639317 v1

AA 316




BALLARD SPAHR LLP
1980 FESTIVAL PLAZA DR., SUITE 900

LAS VEGAS, NEVADA 89135

(702) 471-7000 FAX (702) 471-7070

© 00 ~N oo o B~ W N

I S S N B . N S T N T N T N e e e S R S S =
© N o B W N kP O © 0o N o O~ W N Bk O

Notice of Foreclosure Sale, Recorded Instrument No.

17 201302070000892 (certified copy) 323-324

1g. | Foreclosure Deed, Recorded Instrument No. 201303060001648 325-327
(certified copy)

19. Excerpts of 30(b)(6) deposition for Nevada Association Services 328-332

20. NAS Statement of Assessments, Late Fees, Interest, Attorneys 333-334
Fees & Collection Costs 01/01/2011 — 3/1/20136

21. Pebble Canyon HOA account ledger 335-338

22, FHFA's statement of April 21, 2015 339

23. Expert Report of Craig Morley 340-375
JPMorgan Chase Bank N.A. Escrow Activity and Corporate

24. Advange Activity Y P 376-385
Clark County Assessor's Real Property Information dat

25. February 1, %/013 perty Information dated 386-388

26. Excerpts of 30(b)(6) deposition for Pebble Creek 389-395

217, Excerpts of deposition of Robert "Bob™ Diamond 396-400

28. Excerpts of 30(b)(6) deposition for SFR Investments Pool 1, LLC 401-412

29, Substitution of Trustee, Recorded Instrument No. 413
201302220001500 (certified copy)

DATED this 13" day of April, 2018.

BALLARD SPAHR LLP

By:/s/ Sylvia O. Semper

Abran E. Vigil

Nevada Bar No. 7548

Sylvia O. Semper

Nevada Bar No. 12863

Holly Ann Priest

Nevada Bar No. 13226

1980 Festival Plaza Dr., Suite 900
Las Vegas, Nevada 89135

Attorneys for JPMorgan Chase Bank N.A.

DMWEST #17639317 v1 AA 3 1 7




BALLARD SPAHR LLP
1980 FESTIVAL PLAZA DR., SUITE 900

LAS VEGAS, NEVADA 89135

(702) 471-7000 FAX (702) 471-7070

© 00 ~N oo o B~ W N

I S S N B . N S T N T N T N e e e S R S S =
© N o B W N kP O © 0o N o O~ W N Bk O

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 13" day of April, 2018, and pursuant to N.R.C.P. 5(b), a
true and correct copy of the foregoing JPMORGAN CHASE BANK, N.A.’S APPENDIX OF
EXHIBITS TO MOTION FOR SUMMARY JUDGMENT was served on the following counsel of

record via the Court’s electronic service system:

Kim Gilbert Ebron
Howard C. Kim, Esq.
Diana S. Cline, Esq.
Jacqueline A. Gilbert, Esq.
7625 Dean Martin Drive
Suite 110

Las Vegas, NV 89139

Attorneys for SFR Investments Pool, LLC

/s/ Anne Marie Landis
An employee of BALLARD SPAHR LLP

DMWEST #17639317 v1 AA 3 1 8




EXHIBIT 1

EXHIBIT 1

AA 319



AA 320



EXHIBIT 2

EXHIBIT 2

AA 321



AA 322



AA 323



AA 324



AA 325



EXHIBIT 4

EXHIBIT 4

AA 326



AA 327



AA 328



AA 329



AA 330



EXHIBIT 5

EXHIBIT 5

AA 331



AA 332



AA 333



AA 334



AA 335



AA 336



AA 337



AA 338



AA 339



AA 340



AA 341



AA 342



AA 343



AA 344



AA 345



AA 346



AA 347



AA 348



AA 349



AA 350



AA 351



AA 352



EXHIBIT 6

EXHIBIT 6

AA 353



Redacted

NOTE

June 7, 2006 Henderson Nevada
[Date] [City} [State]
32563 Morning Springs Drive, Henderson, NV 88074

{Property Address]

1. BORROWER'S PROMISE TO PAY
In return for a loan that I have received, I promise to pay U.S. $ 240,000.00 (this amount is called "Principal"),
plus interest, to the order of the Lender. The Lender is GreenPoint Mortgage Funding, Inc.

I will make all payments under this Note in the form of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is
entitled to receive payments under this Note is called the "Note Holder."

2. INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. I will pay interest at a yearly
rate of 6.750 %.

The interest rate required by this Section 2 is the rate I will pay both before and after any default described in Section 6(B)
of this Note.
3. PAYMENTS

(A) Time and Place of Payments

1 will pay principal and interest by making a payment every month.

1 will make my monthly payment on the 1st day of each month beginning onAugust 1, 20086 LI will
make these payments every month until I have paid all of the principal and interest and any other charges described below that 1
may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be applied to interest
before Principal. If, onJuly 1, 2036 , 1 still owe amounts under this Note, 1 will pay those amouuts in full on
that date, which is called the "Maturity Date." .

1 will make my monthly payments atP. 0. Box 79363, City of Industry, CA 91716-9363

or at a different place if required by the Note Holder.

(B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S. § 1,556.64

4. BORROWER'S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before they are due. A payment of Principal only is known as a
"Prepayment.” When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a
payment as a Prepayment if I have not made all the monthly payments due under the Note.

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder will use my
Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my
Prepayment to the accrned and unpaid interest on the Prepayment amount, before applying my Prepayment to reducc the
Principal amount of the Note. I I make a partial Prepayment, there will be no changes in the due date or in the amount of my
monthly payment unless the Note Holder agrees in writing to those changes.

Y

MULTISTATE FIXED RATE NOTE-Single Famlly-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT

@éBN {0207).04 Form 3200 1/01
VMP MORTGAGE FORMS - (800)521-7201
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5. LOAN CHARGES

If a law, wlich applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other
loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any such loan charge
shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from
me which exceeded permitted limits will be refunded to me. The Note Holder may choose to make this refund by reducing the
Principal I owe under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated
as a partial Prepayment.

6. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Overdue Payments
If the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar days

after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 5.000% of
my overdue payment of principal and interest. I will pay this late charge promptly but only once on each late payment.

(B) Default
If I do not pay the full amount of each monthly payment on the date it is due, I will be in defaunlt.

(C) Notice of Default

If I am in defanlt, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a
certain date, the Note Holder may require me to pay immediately the full amount of Principal which has not been paid and all
the interest that I owe on that amount. That date must be at least 30 days after the date on which the notice is mailed to me or
delivered by other means.

(D) No Waiver By Note Holder
Even if, at a time when I am in default, the Note Holder does not require me to pay immediately in full as described
above, the Note Holder will still have the right to do so if I am in default at a later time.

(E) Payment of Note Holder's Costs and Expenses

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to
be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those
expenses include, for example, reasonable attorneys’ fees.

7. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if I give the Note
Holder a notice of my different address.

Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first
class mail to the Note Holder at the address stated in Section 3(A) above or at a different address if I am given a notice of that
different address.

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person Signs this Note, each person is fully and personally obligated to keep all of the promises made in
this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser of this Note is
also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety
or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note Holder may enforce its rights
under this Note against each person individually or against all of us together. This means that any one of us may be required to
pay all of the amounts owed under this Note.

9, WAIVERS

I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.
"Presentment” means the right to require the Note Holder to demand payment of amounts dve. "Notice of Dishonor" means the
right to require the Note Holder to give notice to other persens that amounts due have not been paid.

;o0

Form 3200 1/01
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10. "UNIFORM SECURED NOTE
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given to the
Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument”), dated the same date as
this Note, protects the Note Holder from possible losses which might result if I do not keep the promises which I make in this
Note. That Security Instrument describes how and under what conditions I may be required to make immediate payment in full
of all amounts I owe under this Note. Some of those conditions are described as follows:
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is
not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written
consent, Lender may require immediate payment in full of all sums secured by this Security Instroment.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.
If Lender exeicises this option, Lender shall give Borrower notice of acceleration. The mnotice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay afl sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitied by this Security
Instrument without further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

W&W\&W o e

Robert M, Hawkins -Borrower Christine V. Hawkins -Borrower
%M7W'D ~/D)/ aul(tro (Seal) (Seal)
-Borrower -Berrower

(Seal) (Seal)

-Borrower -Borrower

(Seal) (Seal)

-Borrower -Borrower

[Sign Original Only]

I -0
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WITHOUT RECOURSE
PAY TO THE ORDER OF:

ﬁ/ﬁrﬁ:ﬂéf-ﬂ JavTd AL j,;,«[ ) FA

GreenPoint Mortgage Funding, Inc.

22 ¢

Thomas K. Mitchell
Vice President
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Abran E. Vigil

Nevada Bar No. 7548

Sylvia O. Semper

Nevada Bar No. 12863

Holly Ann Priest

Nevada Bar No. 13226

BALLARD SPAHR LLP

1980 Festival Plaza Dr., Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070

E-Mail: vigila@ballardspahr.com
E-Mail: sempers@ballardspahr.com
E-Mail: priesth@ballardspahr.com

Attorneys for JP Morgan Chase Bank N.A.
DISTRICT COURT
CLARK COUNTY, NEVADA
JPMORGAN CHASE BANK, NATIONAL )

ASSOCIATION, a national association, ) CASE NO. A-13-692304-C

Plaintiff, DEPT NO. XXIV

V8S.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company; DOES 1
through 10, ROE BUSINESS ENTITIES 1

through 10, inclusive,
Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,

V8.

JP MORGAN CHASE BANK National
Association, a national association:
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross
Defendants.
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I, Dean Meyer, under penalty of perjury, declare as follows:
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1. My name is Dean Meyer. I have personal knowledge of and am competent to

testify as to the matters stated herein by virtue of my position as Director,
Loss Mitigation for the Federal Home Loan Mortgage Corporation (“Freddie
Mac”), a corporation organized and existing under the laws of the United

States.

. As Director, Loss Mitigation for Freddie Mac, I am familiar with certain

Freddie Mac systems and databases that contain data regarding loans
acquired and owned by Freddie Mac. The systems and databases include
Freddie Mac’s Loan Status Manager and MIDAS system, which includes and
stores information concerning Freddie Mac’s servicers and the purchase of
loans. I also am familiar with Freddie Mac’s Single-Family Seller/Servicer
Guide (the “Guide”). This declaration is based upon my review of Freddie

Mac’s systems, databases containing loan information and data, and the

Guide.

. Entries in Freddie Mac’s systems and corresponding databases are made at or

near the time of the events recorded by, or from information transmitted by,
persons with knowledge. Freddie Mac’s systems and databases are
maintained and kept in the course of Freddie Mac’s regularly conducted
business activity, and it is the regular practice of Freddie Mac to keep and
maintain information regarding loans owned by Freddie Mac in Freddie Mac’s
databases. Freddie Mac’s systems and databases consist of records that were
made and kept by Freddie Mac in the course of its regularly conducted
activities pursuant to its regular business practice of creating such records.

These systems and databases are Freddie Mac’s business records.

. I have reviewed JPMorgan Chase Bank N.A.’s (“Chase”) Motion for Summary

Judgment and accompanying exhibits (collectively, the “Documents”). I have
also reviewed Freddie Mac’s systems and corresponding databases, including

the documents referenced below, which are print-outs from Freddie Mac
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systems reflecting the contents of those databases, as well as portions of the

Guide.

5. Freddie Mac’s systems, corresponding databases, and the Documents reflect

the following:

a.

On or about June 7, 2006, Robert M. Hawkins and Christine V.
Hawkins (“Borrower”) obtained a loan from GreenPoint Mortgage
Funding, Inc. (‘Lender” or “GreenPoint”) in the amount of $240,000.
As part of the loan, Borrower executed a note dated in favor of
Lender (the “Note”). The Note is secured by real property located at
3263 Morning Springs Drive, Henderson, Nevada, 89074 (the
“Property”).

. Borrower executed a deed of trust (the “Deed of Trust” and

collectively with the Note and any other documents executed by
Borrower in connection with the loan, the “Loan”) on or about June 8,
2006 in connection with the Note, which was recorded on or about
June 12, 2008.

Mortgage Electronic Registration Systems, Inc. (“MERS”) was
beneficiary under the Deed of Trust in a nominee capacity for the
Lender and the Lender’s successors and assignees.

On October 27, 2009, an assignment of Deed of Trust was recorded,
whereby MERS, in its capacity as nominee, assigned the Deed of
Trust to Chase.

As indicated by the “Funding Date” appearing midway down on the
second column of Page 1 of 2 of the print-out from Freddie Mac’s
MIDAS system pertaining to Freddie Mac’s purchase of the Loan,
Freddie Mac acquired ownership of the Loan, which specifically
includes the Note and the Deed of Trust, on or about September 27,

2006 and has owned it ever since. A true and correct copy of the
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print-out from Freddie Mac’'s MIDAS system pertaining to Freddie
Mac’s purchase of the Loan is attached hereto as Exhibit 1. The
Guide defines “Funding Date” as the date when Freddie Mac
disburses payment to the seller for a Loan Freddie Mac purchased.
As indicated by the “Seller Nbr 090803” appearing near the top of the
first column of Page 1 of 2 of the print-out from Freddie Mac’s
MIDAS system attached hereto as Exhibit 1, which identifies the
entity that sold Freddie Mac the loan by “Seller Number,”
Washington Mutual Mortgage Sec. (“Washington Mutual”) sold the
Loan to Freddie Mac. A true and correct copy of the print-out from
Freddie Mac’s MIDAS system identifying Washington Mutual by
Seller Number 090803 is attached hereto as Exhibit 2.

. The “Part. Pct.” or “Participation Percentage” appearing above the

Funding Date on Page 1 of 2 of the print-out from Freddie Mac’s
MIDAS system attached hereto as Exhibit 1, reflects “1.0,” which
means that Freddie Mac owns 100% of the Loan. If the Participation
Percentage was anything less than 100%, then a number less than
1.0 would appear on the print-out from Freddie Mac’s MIDAS

system.

. As indicated by the “Servicer Nbr 877903” appearing near the top of

the first column of Page 1 of 2 of the print-out from Freddie Mac’s
MIDAS system attached hereto as Exhibit 1, which identifies the
current servicer by “Servicer Number,” Chase is currently servicing
the Loan, pursuant to the Guide, on behalf of Freddie Mac. A true
and correct copy of the print-out from Freddie Mac’s MIDAS system
1dentifying Chase by Servicer Number 877903 is attached hereto as
Exhibit 3.
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1.

The Guide, a publicly accessible document found at
www.freddiemac.com/singlefamily/guide, serves as a central
document governing the contractual relationship between Freddie
Mac and its servicers nationwide, including Chase. Archived prior
versions of the Guide are available at
www.freddiemac.com/singlefamily/guide/bulletins/snapshot.html.
Attached hereto as Exhibit 4 are copies of relevant sections of the
Guide that were in effect on March 1, 2013. Copies of the current
version of each of the relevant sections of the Guide are attached
hereto as Exhibit 5.

Chase was servicing the Loan, pursuant to the Guide, on behalf of
Freddie Mac on March 1, 2013. Chase began servicing the Loan,
pursuant to the Guide, on behalf of Freddie Mac on or about
September 27, 2006 and has serviced the Loan ever since. A true and
correct copy of the print-out from Freddie Mac’s Loan Status
Manager is attached hereto as Exhibit 6 which reflects that Chase
serviced the Loan, pursuant to the Guide, on behalf of Freddie Mac,
both prior to October 16, 2014 and from October 16, 2014 through
the present. If there had been a change in servicer, the change
would have been entered into and would be reflected in Freddie
Mac’s Loan Status Manager. Consistent with the fact that no change
in servicer has occurred, no such information appears in the Loan
Status Manager, which evidences the fact that the Loan was
continuously serviced by Chase since on or about September 27,
2006.

A true and correct copy of the print-out from Freddie Mac’s Loan
Service manager is attached hereto as Exhibit 7, which reflects the

mortgage payment history (the “Mortgage Payment History”) for the
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