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Plaintiffs. 

Defendants. 

Las Vegas, Nevada- Wednesday, November 18, 2015, 9:03a.m. 

* * * * * 
DISCOVERY COMMISSIONER: Murray. 

MS. SNIEGOCKI: Good morning. Dana Sniegocki, for the Plaintiffs. 

DISCOVERY COMMISSIONER: Good morning. 

MR. GREENBERG: Good morning, Your Honor. Leon Greenberg, for the 

DISCOVERY COMMISSIONER: Good morning. 

MS. RODRIGUEZ: Good morning, Your Honor. Esther Rodriguez, for the 

DISCOVERY COMMISSIONER: Okay. So I know the attorneys know this, 

but I just need to say it based on what I reviewed in this particular case, and that is as a 

lawyer you do have responsibility for the client, and even though we can't always control 

what other people do, we have to be able to control our client in deposition, and, Ms. 

Rodriguez, you did not do that. 

I don't know if I would have had more success. I'm not sure anyone in this 

room would have had more success, but, unfortunately, what it did was it caused a problem 

in the process, and I'm concerned about how this case ultimately gets prepared for trial. 

I understand depositions are very difficult for lay people, and certain 

personalities don't always work very well with this deposition process, but that's something 

the lawyer has to be able to deal with. 

It was inexcusable, what your client called Plaintiffs counsel during the 

deposition, which I will not repeat in open court. Inexcusable, almost to the point where I'm 

not sure he should be allowed to be a Defendant in the gth Judicial District Court-- that's 

how serious this is-- because I have no confidence in what he's-- how he's answering 

-2-

RA 00193



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

questions. That's the problem. It's not just the very childish retort, even if Plaintiffs' 

counsel brings that out in a deponent, which I read the deposition. I didn't think the 

questions were inappropriate. I thought the answers were somewhat evasive, so I actually 

would have done exactly what Plaintiffs' counsel did and reask the question or try to clarify 

it. I have to say, at least from reading the transcript, I didn't see it, I didn't hear it, but it 

sounded to me like Plaintiffs' counsel kept his temper in check and tried to just ask his 

questions. Now, again, I'm reading a transcript. I'm not hearing the dynamics of the voices 

or the tones or anything like that. 

How are we going to effectively resolve this case? That's really the question I 

have. And how do we do it in a way where the information can be exchanged and decisions 

can be made regarding the wage loss claim that's been asserted in a meaningful manner. The 

motion to extend the discovery deadlines I'm granting. I'm going to give you new deadlines 

on phase 2 liability and damages, which I intended to do all along. 

I read the opposition last night, Ms. Rodriguez, but it's, again, there's a 

disconnect because the reason that we are delayed in the discovery is not because the 

Plaintiffs haven't been prosecuting their case as we -- and I even agreed that some of the 

discovery had to wait till after the class certification. I don't know if you've received your 

order on that yet. I suspect you will soon. -- after the class certification ruling has been 

made, and to see what discovery is left to do after class certification, in addition to which we 

have been working at every hearing to get the wage support for the taxicab drivers from your 

client. And I had ordered some depositions so that we could make a decision on how to pull 

the information off the computer so that the Plaintiff could have that information. 

And it turns out that it's not that big of a deal, with all due respect. And, as 

Mr. Morgan explained, it's not a problem to pull the documents off the computer. You don't 

need to write a special program for it. You don't need a special password. 
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And, Ms. Rodriguez, your client should be able to get that information off his 

own computer, and I'm gonna require him to do that. Whether he needs Mr. Morgan's 

assistance or not, I don't know, but that's your issue. You'll have to deal with that. But I 

expect all the documents on the cab manager program to be turned over to the Plaintiff, and I 

don't know how else to say that. I know that there are concerns about, you know, 

employment and identification, but at some point I suspect we're gonna have to know who 

all the taxicab drivers are and what they were paid. 

So we didn't really need to take Mr. Morgan's deposition. We just needed the 

Defendant to download the information or print it out from the computer. 

MR. GREENBERG: Well, Your Honor, just to be clear, a printout is not what 

we need here because it won't be able to be analyzed or used. The materials are kept in 

electronic form, and under Rule 26 I am entitled to them in the same form they are stored in, 

which is electronic data files. 

There's essentially two ways to produce the information electronically, Your 

Honor. We can either cooperatively extract particular portions of the information-- we're 

interested in activity information, information that's gonna tell us the times and dates that 

certain activities were undertaken --

DISCOVERY COMMISSIONER: Well-

MR. GREENBERG: -- by certain drivers. 

DISCOVERY COMMISSIONER: --now's not the time to be vague. What 

activities are you specifically talking about--

MR. GREENBERG: Well, as --

DISCOVERY COMMISSIONER: -- because right now all I really think I 

need to do is give you the documents that are on the cab manager program that pertain to this 

particular Defendant. 
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MR. GREENBERG: Well --

DISCOVERY COMMISSIONER: That's what you need. 

MR. GREENBERG: You mean particular Plaintiff perhaps, Your Honor. 

DISCOVERY COMMISSIONER: Or well --, 

MR. GREENBERG: Yes. 

DISCOVERY COMMISSIONER: No. 

MR. GREENBERG: Oh. 

DISCOVERY COMMISSIONER: All the -- don't you want all the taxicab 

driver information? 

MR. GREENBERG: That is correct, Your Honor, and there's at least two time 

intervals that may be recorded. There's one when they start a shift and a trip sheet is printed; 

that's on Exhibit B of my supplement, that's at the top of the document. And there is also a 

time when meter totals are set into the CAB Manager system at the conclusion of their shift, 

okay? 

DISCOVERY COMMISSIONER: So why can't we just print all those 

documents out? 

MR. GREENBERG: Well, Your Honor, printing them out in a static paper 

form is not going to allow me to conduct any type of appropriate analysis as to what they 

show. 

DISCOVERY COMMISSIONER: What analysis do you need? 

MR. GREENBERG: I need to know what the interval is between the first time 

and the second time for hundreds of drivers, Your Honor, for --

DISCOVERY COMMISSIONER: I don't understand what you're talking 

about. 

MR. GREENBERG: Your Honor, the purpose of the production is to try to 
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determine the hours these drivers worked. Defendants did not keep records as to the hours 

they worked. 

DISCOVERY COMMISSIONER: But they enter them-- they enter that data 

in the CAB Manager program. 

MR. GREENBERG: It is our belief that the CAB Manager system will have 

times recorded, when they started and stopped work, yes. 

said. 

DISCOVERY COMMISSIONER: Right. 

MR. GREENBERG: That is our hope, Your Honor, okay? 

DISCOVERY COMMISSIONER: Well, that seems to be what Mr. Morgan 

MR. GREENBERG: Well --

MS. RODRIGUEZ: Respectfully, Your Honor-

MR. GREENBERG: -- to be --

MS. RODRIGUEZ: --it does not. 

MR. GREENBERG: -- to be perfectly honest, Your Honor, Mr. Morgan 

wasn't sure, okay, but he said it may. So the point is we need to find out. And he said: I ca 

go look and find out. Okay? And we could have a cooperative process, Your Honor, 

whereby we agree to have the materials reviewed and produced. 

The alternative process, Your Honor, is just they produce everything. They 

copy the hard drive, the bulk production so to speak, which Mr. Morgan said is easily done 

as well. 

Your Honor, in the normal case I would be very averse to getting the bulk 

production because it is more burdensome for me, okay, and in other cases where I get 

cooperation from Defendants we sit down and we cooperatively figure out, well, this is the 

portion of the database we need. It's usually a very small portion of the information that's 
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actually in there, and we--

DISCOVERY COMMISSIONER: How can we describe that small portion? 

MR. GREENBERG: It would be any record of times that taxi drivers or 

taxicabs are reported as engaging in particular activities and particular dates. Okay. 

DISCOVERY COMMISSIONER: I'm sorry. You'll need to speak louder. 

Any records and times of taxicab --

MR. GREENBERG: Of taxicabs or taxi drivers engaging in particular 

activities at particular times, okay, and the record of which drivers were operating which 

taxicabs on --

DISCOVERY COMMISSIONER: When you say particular activities and 

particular times, are you talking about particular cab fares or routes --

MR. GREENBERG: No, no, Your Honor. Particular -- the CAB Manager 

system may record, for example, that cab number 1 went out at 7:00 in the morning. 

DISCOVERY COMMISSIONER: Okay. 

MR. GREENBERG: But perhaps it doesn't tell us a time for driver Smith 

starting at 7:00 in the morning, but the CAB Manager system may tell us that Smith was 

driving cab number 1 on that date. 

DISCOVERY COMMISSIONER: Okay. 

MR. GREENBERG: That's why I want to know which drivers are associated 

with which cabs, and I want the time records for both the cabs and the drivers because they 

may exist for the cabs but not the drivers, but I may be able to trace it to the driver through 

the connection of the driver to the particular cab. They know which driver's driving which 

cab in the system because they, obviously, they keep that information and follow purposes, 

and so forth, Your Honor. 

So that's what we're seeking, Your Honor. If the Court is inclined to direct 
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Defendants to cooperatively have the CAB Manager database reviewed and produce those 

records in a computer data file format, it could be Excel, it could be CSV, it could be any 

number, you know. There's any number of, you know--

DISCOVERY COMMISSIONER: I'd like to -

MR. GREENBERG: -- computer data form. 

DISCOVERY COMMISSIONER: -- start there instead of doing a complete 

copy of the hard drive because I think that that is going to be burdensome on you, and I 

certainly think Mr. Morgan sounds like a very reasonable person, I mean from his 

deposition. I don't know, you know, what-- I mean, he wants to protect his program. I 

understand that. I want to protect his program. But the information that's contained therein, 

that pertains to the issues in this case-- and I think the Court held it was a four-year statute 

of limitations, right? 

MR. GREENBERG: That is correct, Your Honor. 

DISCOVERY COMMISSIONER: So we need to go back four years, and we 

need-- and I can't remember the date. Is it going to be 2011? I can't--

MR. GREENBERG: Well, it would be actually 2008, Your Honor. 

DISCOVERY COMMISSIONER: 2008. 

MR. GREENBERG: And we need to move --

DISCOVERY COMMISSIONER: Okay. 

MR. GREENBERG: -- forward as well because the class claims are 

continuing through 2014. 

DISCOVERY COMMISSIONER: I understand that. I'm just trying to figure 

out the first start date. Can you give me the first start date in --

MR. GREENBERG: It would be October --

MS. SNIEGOCKI: Eleventh, I think. 
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MR. GREENBERG: -- 11, 2008. That-- okay. 

DISCOVERY COMMISSIONER: I remember an 11. 

MR. GREENBERG: Yeah. 

DISCOVERY COMMISSIONER: I just couldn't -- okay. So October 11th, 

2008, to the present time. 

MR. GREENBERG: And, yes, just to note, Your Honor, Mr. Morgan told me 

at the deposition he was very distressed at being called in to this dispute, and I do think he's 

a reputable man who wants to do the right thing. I have confidence in his credibility and his 

forthrightness. 

Unfortunately, I don't have confidence in the Defendants, which is the reason 

why I will just state for the record, Your Honor, I would actually prefer to have the mass dat 

production in this case, which is normally not my preference, simply because I don't believe 

the Defendant's conduct--

DISCOVERY COMMISSIONER: I just think we open up too many areas, 

and under the Schlatter decision, even though it's a personal injury case, I don't believe that 

16 just because you're either involved in a lawsuit or you're bringing a lawsuit, it opens your 

17 whole business or your own personal life up to everything, and it makes me a little bit 

18 concerned about doing that. 

19 But I will tell you this. If defense comes back and says there's nothing on 

20 there, then I'm gonna make them turn over the hard drive. 

21 MS. RODRIGUEZ: Your Honor, may I--

22 DISCOVERY COMMISSIONER: Because I don't believe it. 

23 MS. RODRIGUEZ: May I respond to this? 

24 DISCOVERY COMMISSIONER: Yes. 

25 MS. RODRIGUEZ: Because this is the first time that Mr. Greenberg will 
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specify -- and I think it's only 'cause Your Honor is pressing him -- as to what he wants fro 

there because up until this point --

DISCOVERY COMMISSIONER: But Ms. --

MS. RODRIGUEZ: --that's all he's wanted, is just to plug into the data. 

DISCOVERY COMMISSIONER: But Ms. Rodriguez --

MS. RODRIGUEZ: And there's been no--

DISCOVERY COMMISSIONER: -- you should know what he wants. You're 

defending the case. You know what the allegations are. You should have gone to your 

client, told him to get that information on a disk or some type of electronic storage unit right 

away. 

MS. RODRIGUEZ: Respectfully, Your Honor, I am going to do my best, but I 

don't know what Your Honor read in the deposition because -

DISCOVERY COMMISSIONER: I read the whole -

MS. RODRIGUEZ: --I think it's--

DISCOVERY COMMISSIONER: -- deposition. 

MS. RODRIGUEZ: I think it's gonna be very difficult to-- he's still a little 

ambiguous about hours pertaining to all activities because I think-- I mean, I'm happy to do 

that. I'm happy to give him a printout on that, if I can. 

DISCOVERY COMMISSIONER: You need to -

MS. RODRIGUEZ: But it's not as--

DISCOVERY COMMISSIONER: -- download the information on either-- I 

don't know-- a flash drive, a disk. What is your preference? 

MR. GREENBERG: Your Honor --

MS. RODRIGUEZ: But he's never wanted that. 

MR. GREENBERG: -- a portable --
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DISCOVERY COMMISSIONER: Well, that's what we're gonna get. That's 

where we're gonna start. And ifthere's nothing useful on that, then I'm gonna have you turn 

over the hard drive. 

Yes. 

MR. GREENBERG: In terms of media, Your Honor, it's a question of the 

size. What they call a thumb drive would be sufficient. I can give them one. It's $50, and it 

stores many gigabytes of data, portable hard drive. If they have mechanical issues, I'm 

happy to cooperate with them on it. I don't think that should be an issue, Your Honor. 

DISCOVERY COMMISSIONER: Okay. 

MR. GREENBERG: I understand Your Honor's approach. I think it's 

perfectly appropriate. I appreciate Your Honor taking the time to understand the issues here 

in respect to this. 

I would just bring a sort of parallel or same application to this other set of 

electronic data. 

DISCOVERY COMMISSIONER: The QuickBooks. 

MR. GREENBERG: The QuickBooks records, which is essentially the same 

thing, Your Honor. What Defendants have last advised me of is that, well, we don't have an 

obligation to make a report from the QuickBooks, which, you know, think of the 

QuickBooks as a file cabinet that contains lots of different stuff and there's a drawer that 

says P-for-payroll, which is what I want, not the I drawer with invoices or whatever it is. 

described. 

DISCOVERY COMMISSIONER: That is the best way I've heard that 

MR. GREENBERG: Well, yes, Your Honor. 

DISCOVERY COMMISSIONER: Maybe you need to give a CLE on it. 

MR. GREENBERG: Well --
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DISCOVERY COMMISSIONER: That would be helpful -

MR. GREENBERG: Okay. Thank --

DISCOVERY COMMISSIONER: -- for the Commissioner. 

MR. GREENBERG: Thank you, Your Honor. So in QuickBooks you don't -

it's not like a physical cabinet, so you don't go open drawer P and take out the payroll file 

and say, here, copy this and give it to the other counsel. You have to run a report. That's the 

interface in the QuickBook system --

MS. RODRIGUEZ: That's what I've offered to do. 

MR. GREENBERG: --to extract that information, Your Honor. 

DISCOVERY COMMISSIONER: And why didn't you just do it? Why -

MS. RODRIGUEZ: Because he's not-- he doesn't want that. He wants to 

plug in and get a copy of the complete QuickBooks file. 

MR. GREENBERG: Your Honor --

MS. RODRIGUEZ: And I've offered that, and I'm happy to do that, Your 

Honor. 

DISCOVERY COMMISSIONER: Ms. Rodriguez, if you had done that up 

front, and just taken care of business, and if they had continued to push you for everything, 

then I would have granted your protective order. But you didn't even try to put the 

information together, what you knew would be relevant, what you knew what would be 

relevant. You didn't even try, and that's not acceptable to me. 

MS. RODRIGUEZ: Well--

DISCOVERY COMMISSIONER: And then you oppose their motion to 

extend the discovery deadlines saying they haven't done anything when you have been 

before me multiple times, and I have instructed certain things to happen, which apparently 

were unnecessary because the information was available to your client without having to 
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write some sort of special code to retrieve it. So it would probably behoove you today not to 

push me on these issues because I'm really unhappy, and I'm really unhappy with your 

client. 

MS. RODRIGUEZ: Your Honor, I am not going to attempt to push you. I 

understand your frustration, but please understand that I was just served with all of these 

issues Monday afternoon. I didn't even know that this was--

DISCOVERY COMMISSIONER: No. That is --

MS. RODRIGUEZ: --all-- a lot of these were gonna be--

DISCOVERY COMMISSIONER: --incorrect because we have been talking 

about these issues at every hearing we've had. 

MS. RODRIGUEZ: Your Honor, again, the information, if there is anything 

contained in these things, have nothing to do with the named Plaintiffs, and that is one issue 

that I've continued to bring up before Judge Cory and that he made representations -

DISCOVERY COMMISSIONER: Well, I'm--

MS. RODRIGUEZ: --that--

DISCOVERY COMMISSIONER: --going to tell you I'm not concerned 

about it. You're gonna give the data over today. 

MS. RODRIGUEZ: Okay. 

DISCOVERY COMMISSIONER: So here's what I'm gonna do. I'm gonna 

grant the motion to compel. I am not going to require the Defendant to turn over his entire 

hard drive, but I am going to require him to put on some sort of searchable drive, just thumb 

drive, whatever is available, all the information that pertains to the cabs, and the cab drivers, 

and the activities on any given day starting October 11th, 2008, to the present time. And I am 

going to accept my -- at least Plaintiffs' understanding through the deposition, and from wha 

I could ascertain, that it's not that difficult to be able to download this information. 
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You don't need to turn over the entire hard drive, but the information that 

pertains to the cabs and the cab drivers needs to be turned over. Now, I don't know ifthere's 

a searchable-- ifthere's a way to do that on that program. 

MR. GREENBERG: Your Honor, the data we're talking about, again, would 

be produced in a generic data file format, which could include Excel or CSV, which is 

another data file format, so it's not like a picture. It's not like a printed image. It's not like a 

document per se. It's a form of data, computer data file production. I have that. I can give i 

to a computer savvy person. They can then go in and do the analysis as to what the times 

show, what the driver-- the identification--

DISCOVERY COMMISSIONER: But I need to give Ms. Rodriguez more 

instruction on how to pull it off the CAB Manager. That's what I'm trying to figure out. 

Because do we have daily entries? Do we plug in cab driver? Do we plug in the cab? I 

mean, I need to be able to articulate how they're going to pull the data off the CAB Manager. 

MR. GREENBERG: Well, Your Honor, we had a discussion with Mr. Morgan 

actually back in March when this inspection was terminated, and Mr. Morgan was very clear 

that, you know, he was competent and capable of extracting the relevant tables and portions 

of the tables that would contain that information. I am --

DISCOVERY COMMISSIONER: So what we need to do, Ms. Rodriguez, is 

have you work with Mr. Morgan with your particular Defendant, have him assist you all in 

pulling that information off, and specifically the compensation for the drivers and the routes 

that they were driving on any given day in question starting October 11, 2008, or where the 

cab was I guess, you know, what cab was assigned to what route. 

MR. GREENBERG: Well, right, Your Honor. The issue is not in the CAB 

Manager system as an actual compensation paid to the drivers; that's in the QuickBooks 

system. 
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But in the CAB Manager system it's a question of records of times that can be 

associated with the drivers. For example, there's barcode scans that are conducted of the 

drivers' trip sheets and their TA cards. If those times are recorded and preserved in the CAB 

Manager system, it'll tell us when these guys were maybe working, okay? 

DISCOVERY COMMISSIONER: Well, now, I wrote this down from the 

deposition that Mr. Morgan said the CAB Manager software is designed to calculate 

commission compensation for the drivers. That's what it's designed to do. 

Now, I don't know if this particular defendant used it for that purpose. I just 

don't know. 

MR. GREENBERG: I understand, and, Your Honor, what they calculated 

actually isn't relevant. It's what they paid them. What they paid them is in the QuickBooks 

system. That's why-- I'm trying to make it easier, Your Honor--

DISCOVERY COMMISSIONER: Right. 

MR. GREENBERG: --and avoid extraneous material. So information 

regarding the fares that were charged, or the commissions that were paid in the CAB 

Manager system we don't need. We just need anything that records a time that can be 

associated with the driver or to a taxicab and through the taxicab back to a driver. That's 

what we need, Your Honor, so we can figure out what hours these people were working. 

That's the whole purpose of this undertaking, Your Honor. 

DISCOVERY COMMISSIONER: So, Ms. Rodriguez, if I were you, I would 

work with Mr. Morgan. He seemed to understand. I think-- at least my recollection is when 

I read the transcript -- he seemed to understand what he could -- what information could be 

accessed. So let's take care of that with respect to the CAB Manager and have you produce 

that information regarding the location of a cab or a cab driver on any given day in question 

starting October 11, 2008, through the present time; that's number one. 
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And then on the QuickBooks you need to produce -- and, again, in an 

electronic searchable format or at least an electronic format -- the payroll records. 

MR. GREENBERG: Yes, Your Honor, and QuickBooks can directly export 

information to Excel. That's a common function that QuickBooks is used for. So, again, in 

an electronic file format. 

There is one remaining issue of discovery here that I was consulting with 

Defendants' counsel, which concerned Mr. Nady's testimony as to these four pay periods 

that they went in and they actually reviewed their records and compiled statements for each 

driver as to the hours worked. And his testimony in the deposition at page 238 is there's an 

Excel with a line for each driver, which has the number of hours they worked as well as 

other information -- compensation -- for the pay period. Those are the kind of records, Your 

Honor, that would have complied with the statute which Defendants otherwise don't have, 

okay? 

I spoke with Defendants' counsel this morning. She says she's not aware that 

this document exists. She does not believe necessarily that Mr. Nady's testimony in the 

deposition was correct about that. I would like as part of the order for them to be required to 

give some sort of declaration clarifying this. Either Mr. Nady's gonna have to say in a 

declaration his testimony was wrong and what the reality is, or that we don't have this 

anymore, and it was destroyed. 

DISCOVERY COMMISSIONER: Well, it might have been a document too. I 

couldn't tell, and, again, I did read it, but my memory's not perfect. I thought that there was 

some information put together for the DOL, Department of Labor. 

MS. RODRIGUEZ: There was. 

DISCOVERY COMMISSIONER: So I'm wondering if that's what he was 

referring --
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MS. RODRIGUEZ: And that's what I-

DISCOVERY COMMISSIONER: -- to. 

MS. RODRIGUEZ: Did you-- just to clarify, you got my opposition-

DISCOVERY COMMISSIONER: This morning. 

MS. RODRIGUEZ: --that I sent. 

DISCOVERY COMMISSIONER: Right. I looked -

MS. RODRIGUEZ: Yeah. 

DISCOVERY COMMISSIONER: -- at it this morning. 

MS. RODRIGUEZ: Right. And I had less than 24 hours to get that to you, so 

I apologize for giving it to you so late, but I was served on Monday afternoon with his -

DISCOVERY COMMISSIONER: I think I --

MS. RODRIGUEZ: -- 200 pages. 

DISCOVERY COMMISSIONER: -- had every -- I think I had previously said 

you all could supplement your briefs after, so. 

MS. RODRIGUEZ: My understanding was that you asked for the depo 

transcript, so I was quite surprised to receive this number of issues, including this one, which 

I don't think is properly before you because he's just talked to me about it for the first-

DISCOVERY COMMISSIONER: Well--

MS. RODRIGUEZ: --time today. 

DISCOVERY COMMISSIONER: -- I want you to have -- you've had your 

2.34 on it, so I think you need to follow up with your client on the issue. 

MS. RODRIGUEZ: I'll be happy to, Your Honor. 

DISCOVERY COMMISSIONER: And that's all I'm gonna require you to do 

today, is just follow up with your client, try to determine, you know, if there is such a 

document or if it was prepared for the Department of Labor investigation and he no longer 
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DISCOVERY COMMISSIONER: -- would you not have it in your file? 

MS. RODRIGUEZ: I do not have that, no. I don't. What I have I gave Mr. 

Greenberg, and I gave you a redacted copy just because it was used for settlement purposes 

between the two of us. 

DISCOVERY COMMISSIONER: Okay. So what I would recommend that 

you do is follow up with your client. I'm gonna set you-- you're coming back in January, so 

I won't do anything further with that. I'll let you have the opportunity to work with your 

client, but I do want an answer. And with regard to the specific testimony he gave in his 

deposition, you need to talk to him about that and clarify it, at least have a clarification for 

me when you come back. 

MS. RODRIGUEZ: Okay. 

DISCOVERY COMMISSIONER: But I'm not gonna order anything today on 

it, other than you need to follow up and --

MS. RODRIGUEZ: Sure. 

DISCOVERY COMMISSIONER: -- and have an answer on it. And if that 

document or those documents do exist, they need to be produced. 

MR. GREENBERG: Your Honor, finally, there's a question of the cost for 
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these depositions that I was assessed as well as --

DISCOVERY COMMISSIONER: I'm going to address that-

MR. GREENBERG: Yes. 

DISCOVERY COMMISSIONER: -- in a minute. I want to get through 

everything else. 

MR. GREENBERG: Yes, Your Honor. 

DISCOVERY COMMISSIONER: I have a very large calendar today. 

So the motion to compel is granted within the following parameters. The 

relevant information will be pulled off of the CAB Manager program into a electronic format 

that is usable and will be provided to Plaintiffs' counsel. Defendants' counsel is instructed t 

work with Mr. Morgan so that you can be assured that the correct information is pulled off. I 

think there's enough discussion of this in the deposition that you should be able to ascertain 

what it is. 

I'll have Plaintiffs' counsel prepare the Report and Recommendation, so 

maybe you can set forth therein exactly what you're trying to have them pull off of the CAB 

Manager. I know you articulated it better than I'm going to rearticulate it, so I'm not gonna 

do that, but you need to put that in the Report and Recommendations. 

Number two, with respect to the QuickBooks, the payroll records need to be 

pulled off the QuickBooks and, again, put into electronic format. And the dates that were -

the date-- timeframe that we are talking about for both sets of data is October 11th, 2008, to 

the present time, and that's the timeframe that we're looking at. 

With respect to fees and costs --

MS. RODRIGUEZ: Your Honor, may I be heard on that because I didn't have 

an opportunity to speak, and I'll be very brief, but I just want you to understand as you 

acknowledge that a lot of this is not captured in the transcript, but Mr. Greenberg has made 
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this whole process extremely antagonistic with my client. He has personally told him that he 

intends to bankrupt him, and he's made-- he's the one that's made this personal, so that was 

a--

DISCOVERY COMMISSIONER: But that wasn't -

MS. RODRIGUEZ: --very--

DISCOVERY COMMISSIONER: -- on the record. 

MS. RODRIGUEZ: No, I understand that, Your Honor. 

DISCOVERY COMMISSIONER: What was on the record was --

MS. RODRIGUEZ: I don't think he'll deny saying that to him, and, as Your 

Honor knows, we-- this is following a site inspection that went very badly, that these two-

and you asked --

DISCOVERY COMMISSIONER: But it didn't even have to happen, Ms. 

Rodriguez, that's the point. We didn't have to go there because the information could have 

been pulled off of the CAB Manager system . 

MS. RODRIGUEZ: Not--

DISCOVERY COMMISSIONER: And that is your responsibility. 

MS. RODRIGUEZ: Not how he wants it, and that's what I've-

DISCOVERY COMMISSIONER: But you're not listening. It doesn't matter 

how he wants it. It matters how you can pull off the information that is clearly relevant to 

this lawsuit under 16.1 and provide it. You do your part. You pull off everything that's 

relevant. They don't like how it's presented to them, they can bring a motion, and you can 

bring a motion for a protective order saying to me we have given them all this information 

from CAB Manager, from QuickBooks. This is all we can do. This is the format we can do 

it in. 

But to do nothing is not an option, and that's what you have done to date, is 
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zero --

MS. RODRIGUEZ: Well, that's not--

DISCOVERY COMMISSIONER: -- in terms of pulling off the documents 

that are on the CAB Manager and the QuickBooks. You've given them things that you think 

satisfy, but when it comes to discussing the electronic information that's relevant, that's 

stored on those programs, with all due respect, unless you've produced something that I'm 

unaware of. 

MS. RODRIGUEZ: Your Honor, I've produced 1,800 pages to them, and the 

first time we were in here you --

DISCOVERY COMMISSIONER: But it -- was it-

MS. RODRIGUEZ: --indicated that I was--

DISCOVERY COMMISSIONER: --from the CAB Manager program? Was 

it from the QuickBooks program? 

MS. RODRIGUEZ: It's the same thing that is contained in both of those 

programs. 

DISCOVERY COMMISSIONER: Well, we're gonna find out if that's-

we're gonna find out. 

MS. RODRIGUEZ: And Your Honor acknowledged that. You told Ms. 

Sniegocki she'd-- I don't have to give it to them in the format that they prefer as long as I'm 

giving it to them, and I did give that to them. 

DISCOVERY COMMISSIONER: But, see, here's the problem. There's a 

disconnect for me between what you've given them in the past, which, you know, you've 

given them the -- oh, what do they call it? 

MS. RODRIGUEZ: The trip sheets, the paystubs. 

DISCOVERY COMMISSIONER: The trip sheets, right. 
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MS. RODRIGUEZ: All payroll records. 

DISCOVERY COMMISSIONER: But what's on the electronic record? 

MS. RODRIGUEZ: The paystubs, the trip sheets, the same things. 

DISCOVERY COMMISSIONER: Well, then why didn't you just hand it 

over? I mean --

MS. RODRIGUEZ: I did hand it over, Your Honor. 

DISCOVERY COMMISSIONER: Okay. You know what? I -- my concern 

right now is that, based on everything that has gone on, I don't know if what's on that 

electronic -- in those electronic programs are going to comport with what is --

MS. RODRIGUEZ: And I think you'll be satisfied that it will. 

DISCOVERY COMMISSIONER: Okay. Let's find that out. 

MS. RODRIGUEZ: I'm happy to put it on a thumb drive for them. 

DISCOVERY COMMISSIONER: Okay. 

MS. RODRIGUEZ: And I'm happy to demonstrate to Your Honor -

DISCOVERY COMMISSIONER: Perfect. 

MS. RODRIGUEZ: --that they're one in the same. 

DISCOVERY COMMISSIONER: Perfect. So in light of that, what I am 

going to do today in terms of fees and costs is this. This is the only thing I'm willing to do 

today. Everything else I'm going to have to defer until the time that I actually have the 

opportunity to see if it's the same thing or not, okay? I am going to do that. 

MS. RODRIGUEZ: Thank you. 

DISCOVERY COMMISSIONER: And if it is the same thing, and there's no 

discrepancies, then we may just call it a day. That doesn't necessarily mean that I'm not 

gonna deal with the bad behavior of the Defendant driver at deposition -- or the Defendant 

owner at deposition. I just haven't quite figured out how I'm gonna deal with that yet. 
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MR. GREENBERG: Your Honor spent a lot of time with us. If you're gonna 

defer that issue, which is what it sounds like you're going to do, I understand. Let me not 

waste your time pressing it with you right now. I would just point out that the representation 

other things, that the stuffs been produced on paper, could only be true in terms of some 

printed pay stubs from the QuickBooks system. Nothing from the CAB Manager system has 

been produced, Your Honor, just copies of trip sheets. We don't have any data from --

DISCOVERY COMMISSIONER: Right. 

MR. GREENBERG: -- CAB Manager. 

DISCOVERY COMMISSIONER: And the data or-- that's on the CAB 

Manager system may be consistent with everything else. I just don't know that because I 

haven't seen it. 

MR. GREENBERG: Yes. 

DISCOVERY COMMISSIONER: This is the one thing I am willing to 

reimburse you on though today, and that is for Mr. Morgan's deposition, because I don't 

think it was necessary or at least if it -- it may have been necessary, but it did confirm that 

we don't need a special code, which was represented by Defendant we don't have to write a 

special program, we can pull the information off, and it would have been a lot more efficient 

to do that than to go through this entire process. 

However, I do think that you did receive some information that's helpful from 

the deposition, so I don't think it was all a worthless process. But I calculated, with the rate 

of-- your rate, Mr. Greenberg. I took the 2.8 hours of attendance, the 2.5 of prep, and the 

1.2 of travel into account, and -- I'm trying to think -- I came up with a number though that 

doesn't match that. I came up with a number of $638.95, and that's not--

MR. GREENBERG: That is the court reporter amount, 638.95, is for the court 

reporter. 
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DISCOVERY COMMISSIONER: That's the court reporter amount? Okay. 

So that amount of money, the court reporter, for the transcript, plus -- and I did not do the 

math, and I think it was, Mr. Greenberg, it was you who took the deposition, prepared for it, 

attended it, travelled to it. That's all I'm going to do. 

MR. GREENBERG: Yes, Your Honor. The question is are we going to -- are 

you going to assess a specific amount in respect to that -

DISCOVERY COMMISSIONER: Well-

MR. GREENBERG: -- time expenditure? 

DISCOVERY COMMISSIONER: -- I've got -- I guess I need to do the math. 

MR. GREENBERG: Or at least give us a formula and we'll put it in-

DISCOVERY COMMISSIONER: It's $400 an hour for you. 

MR. GREENBERG: Yes, Your Honor. 

DISCOVERY COMMISSIONER: And I'm accepting your 2.8 hours for 

attending the deposition, 2.5 for the prep, and 1.2 for the travel, and if you could do the math, 

I would appreciate it. 

MR. GREENBERG: Okay. I will put that -

DISCOVERY COMMISSIONER: $400 and hour. 

MR. GREENBERG: That is how it will be calculated and put into the order. I 

will specify --

transcript. 

DISCOVERY COMMISSIONER: And then I'll reimburse you for your 

MR. GREENBERG: Yes, Your Honor. 

DISCOVERY COMMISSIONER: The 638.95. 

MR. GREENBERG: That will all be itemized specifically with the formula -

DISCOVERY COMMISSIONER: Okay. 
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MR. GREENBERG: --in the recommendation, Your Honor. 

DISCOVERY COMMISSIONER: That's all I'm willing to do today. And I 

think that's fair because I think this could have been avoided had discussions between the 

Defendant and Mr. Morgan occurred, and Mr. Morgan could have pulled off everything that 

was relevant to this case. 

Now, if it turns out there's absolutely nothing on that CAB Manager program, 

it doesn't change, you know, my decision because then it was a worthless deposition, I mean, 

ifthere's nothing on it. But I think this could have been avoided with some effort by the 

Defendant working with Mr. Morgan. 

All right. So that's what I'm willing to do today, not going to assess any other 

fees or costs. I'm still-- have under advisement how I'm going to handle the Defendant 

driver's conduct at deposition and the fact that apparently it was not finished, although we 

went over seven hours, so I'm not sure I'm willing to continue it, but I'm going to have to 

figure that out. And I also want it to be a meaningful process, and I'm concerned that it's 

going to turn into -- it may be that I have to attend that deposition when we finish it up. I'm 

not sure yet. I'm still thinking. I apologize for that, but I'm -- I have to think it through a 

little bit more. My plan is to bring you all back January 6, 2016, at 9 a.m. 

Now, I do have to grant your motion to extend the discovery deadline since 

currently that date is after your current trial date. I am granting that motion; it was always 

my intention to do that. I was hoping we'd have the class certification issue resolved. I think 

we will in short order. But my plan was always to extend the phase 2liability and damages 

discovery, so that's what I'm going to do today, or at least that's kind of how I characterized 

it because I think the class certification issue's already fully discovered in to the Judge, 

right? 

MR. GREENBERG: Well, Your Honor, Judge Cory actually noted this for 
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last Monday for chambers decision on that. We haven't seen it as yet. 

DISCOVERY COMMISSIONER: Right. 

MR. GREENBERG: So we don't a hundred percent know if he's going to 

approve of the class certification. 

DISCOVERY COMMISSIONER: Yeah. 

MR. GREENBERG: If he believes an additional record needs to be presented 

to him, then presumably we would need to discover more on that. But the overlap between 

the class discovery and the certification and, as you said, liability and damages of phase 2 is 

very substantial, so I'm not sure that there's really sort of a wall between these two, Your 

Honor. 

In terms of extending the schedule, we also have Mr. Nady now as a personal 

Defendant, which raises some additional issues in the case. He's gonna have to give a 

further deposition just on that, Your Honor. So I would --

DISCOVERY COMMISSIONER: Well, we'll see. I'm sure there was a lot of 

overlap. 

MS. RODRIGUEZ: Absolutely. I mean, Your Honor ordered a PMK depo 

pertaining to payroll records, and--

DISCOVERY COMMISSIONER: 30(b)(6). 

MS. RODRIGUEZ: --and-- a 30(b)(6). And, as you can see, there were 23 

other categories, and then Mr. Greenberg asked things way outside the scope, and that was 

one of the reasons the depo went seven hours, so --

DISCOVERY COMMISSIONER: But I didn't --

MS. RODRIGUEZ: --he's already asked him all of those. 

DISCOVERY COMMISSIONER: But I didn't really-- all I can say -- and 

you all know your case much better than I do, but I'm reading the transcript, and I didn't see 
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where the questioning was inappropriate or way off base. I just didn't see it. I thought there 

was a logical flow to it. But the issue is what do we need to do to complete the deposition of 

the Defendant owner, if anything, and how we're gonna do it, so I may have to be present. 

MS. RODRIGUEZ: And, Your Honor, following that timeframe, as you 

know, there were five additional depositions taken by Mr. Greenberg where he showed up 

with his camcorder in the witness's face, and you ordered that he was supposed to produce 

copies of those videos to me. I've asked for 'em twice already, and he has not turned over 

those videos. 

videos. 

MR. GREENBERG: I apologize. They can definitely have copies of the 

DISCOVERY COMMISSIONER: Will you just please take care of that. 

MR. GREENBERG: Absolutely, Your Honor. My apologies for the delay. 

DISCOVERY COMMISSIONER: I'm going to give everybody till the end of 

the year, which is December 31st of 2015 to provide the information from the CAB Manager 

program, QuickBooks, and for you to get those videos over to --

MR. GREENBERG: Absolutely, Your Honor. 

DISCOVERY COMMISSIONER: -- the Defendant. 

MR. GREENBERG: I'll have my staff work on it this week. 

DISCOVERY COMMISSIONER: Okay. So the motion to compel is granted 

within the parameters. I did award certain fees and costs for Mr. Morgan's deposition. I am 

deferring any additional fees and costs or other types of Rule 37 sanctions until January. I 

want to see what the compliance is and what those documents show that we need to take a 

look at. And you don't have to produce a copy to me, but I do expect, Mr. Greenberg, when 

you come back to see me in January that you tell me if they're consistent with what you were 

previously given. 

-27-

RA 00218



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GREENBERG: Yes, Your Honor. I certainly, in respect to the 

QuickBooks --

DISCOVERY COMMISSIONER: Maybe January 6 is too soon. Maybe we 

need a little more time. Want to come back and see me January 13th? It's a Wednesday, not 

a Friday. 

MR. GREENBERG: That would be fine, Your Honor. And just to state for 

the record, the only thing that would be consistent would be the QuickBooks information 

with the printed payroll. 

DISCOVERY COMMISSIONER: And you did explain that to me before. 

MR. GREENBERG: Thank you, Your Honor. 

DISCOVERY COMMISSIONER: I just don't know ifwhat's on the CAB 

Manager is going to be very enlightening. We'll have to find out. 

MR. GREENBERG: Your Honor, I don't know either. 

DISCOVERY COMMISSIONER: Well, it may not be, so we'll find out. 

MR. GREENBERG: I appreciate Your Honor's patience with us. 

DISCOVERY COMMISSIONER: All right. So motion to compel is granted 

within those parameters. Plaintiffs' counsel is going to prepare my Report and 

Recommendation. Motion to extend discovery is also granted. I'm vacating the 1/4/16 trial 

date. I am going to give you your other deadlines. I would like to place this case on the June 

27th, 2016, trial stack. So, in light of that, you know, my only concern now is that if you 

don't get that information till the 30th, you're gonna need at least 30 days to get your expert 

reports done I would think. 

MR. GREENBERG: That's correct, Your Honor, and in terms of a June trial 

date, I mean, assuming Judge Cory relatively soon grants certification, there's gonna have to 

be a notice procedure to the class. That's gonna take some time, and as you were pointing 
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out, we would need to finish up the classwide discovery. 

DISCOVERY COMMISSIONER: Okay. 

MR. GREENBERG: Presumably there would be use for experts. 

DISCOVERY COMMISSIONER: So what --

MR. GREENBERG: I think June --

DISCOVERY COMMISSIONER: What are you suggesting then because your 

dates won't work. 

Your Honor. 

sort of--

MR. GREENBERG: Yeah. I think a June trial target is a little ambitious, 

I would suggest something more around August or September would be more 

DISCOVERY COMMISSIONER: Probably won't be till October. 

MR. GREENBERG: Well, then October. I mean, that's heavily-

DISCOVERY COMMISSIONER: Okay. So --

MR. GREENBERG: -- realistic. 

DISCOVERY COMMISSIONER: -- when do you think you can reasonably 

disclose your experts? 

MR. GREENBERG: I would ask to have an expert disclosure deadline in 

April, if possible, Your Honor. I think that would be more realistic, given what we're 

dealing with here, the end of April, and then we would wrap up all of our discovery a couple 

months thereafter I guess would be the idea. 

DISCOVERY COMMISSIONER: I need you to work harder than the end of 

April, and I know you've been working hard, but I need you to move it quicker-

MR. GREENBERG: Well --

DISCOVERY COMMISSIONER: -- than the end of April. 

MR. GREENBERG: -- if Your Honor wants to move -- make that March, then 
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you can make it March. I just think, as you were saying, I mean, if I'm gonna be looking to 

be getting --

DISCOVERY COMMISSIONER: How about April 1st? 

MR. GREENBERG: Your Honor, I will do my best. I promise. I appreciate 

Your Honor recognizing I have been working hard here. 

DISCOVERY COMMISSIONER: And I'm not saying Ms. Rodriguez hasn't 

been working hard. 

MS. RODRIGUEZ: Thank you, Your Honor. 

DISCOVERY COMMISSIONER: I think the problem is -- well, I think I 

know what the problem is, but you're gonna have to work on it. Okay? 

MR. GREENBERG: Would Your Honor be helped perhaps by briefs 

submitted prior to the 13th of January? 

DISCOVERY COMMISSIONER: No. I'm gonna give you dates right now. 

MR. GREENBERG: Oh, okay. 

DISCOVERY COMMISSIONER: Because we just cannot -- we cannot drag 

this out any longer. This is a very, very old case. 

MR. GREENBERG: Well, Your Honor, there was a stay in the case for about 

six or nine months, so --

DISCOVERY COMMISSIONER: Well, that's--

MR. GREENBERG: --the 41E time has been extended on that basis. 

DISCOVERY COMMISSIONER: That doesn't--

MR. GREENBERG: It still is an old case, Your Honor. I appreciate that. My 

question was just in respect to the status conference of January 13th, whether the Court will 

be open or would want some formal report from the parties or briefs from the parties in 

advance of the status conference. 
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MS. RODRIGUEZ: I would request not because you see what happened with 

this one -- he turned in 200 pages. 

DISCOVERY COMMISSIONER: I'm going to give you dates. Motion to 

extend the discovery is granted. Your close of discovery is June 29th of 2016; last day to 

amend pleadings, add parties, initial expert disclosure date is April 1st of 20 16; your rebuttal 

deadline is April 29th of 2016; and your dispositive motion deadline is July 29th of 2016. The 

case will now be ready for trial September 12th of 2016. We'll see when you can get back 

on--

know. 

the Court. 

MR. GREENBERG: Yes, Your Honor. 

DISCOVERY COMMISSIONER: -- your trial setting, and I'll let the Judge 

MR. GREENBERG: Thank you, Your Honor. I am sorry to keep pestering 

Again though in respect to the status conference on January 13th, would the Court 

welcome or allow some status report or supplemental brief? 

DISCOVERY COMMISSIONER: I will say this. 

MR. GREENBERG: Yes. 

DISCOVERY COMMISSIONER: If either side wants to provide me with 

some additional information, i.e. there's nothing different on the QuickBooks than what we 

previously provided, or the CAB Manager program doesn't show anything insightful, 

however you want to, you know, supplement your -- the information is fine. 

I don't need one to do it first and then somebody to respond. You can do it 

simultaneously. Just make sure I get it by January gth, 2016. 

MR. GREENBERG: Yes, Your Honor. 

DISCOVERY COMMISSIONER: I need my Report and Recommendation in 

ten days. Make sure Ms. Rodriguez approves as to form and content. The status check for 
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THE CLERK: January gth, 11 a.m. 

DISCOVERY COMMISSIONER: Let's not be here for that. 

MR. GREENBERG: We won't. Thank you, Your Honor. 

MS. RODRIGUEZ: All right. Thank you. 

DISCOVERY COMMISSIONER: Thank you. 

[Proceeding concluded at 9:47a.m.] 
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