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EIGHTH JUDICIAL DISTRICT COURT

CIVIL/CRIMINAL DIVISION

CLARK COUNTY, NEVADA

MICHAEL MURRAY, et al, ) CASE NO. A-12-669926
)

     Plaintiffs, ) DEPT. NO. I  
 )
        vs. )

)    
A CAB TAXI SERVICE, LLC, et al, )

)
     Defendants. )     
                                                                       )
  

BEFORE THE HONORABLE KENNETH CORY, DISTRICT COURT JUDGE
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TRANSCRIPT RE:
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For the Plaintiffs: LEON GREENBERG, ESQ.
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LAS VEGAS, NEVADA, THURSDAY, MAY 25, 2017, 1:37 P.M.

* * * * *

THE CLERK:  Michael Murray versus A Cab Taxi Service.  Case Number

A669926.

MS. RODRIGUEZ:  Good afternoon, Your Honor.  Esther Rodriguez and

Michael Wall for the defendants, and Creighton J. Nady is present.

THE COURT:  Good morning -- good afternoon; wherever we are.

MR. GREENBERG:  Good afternoon, Your Honor.  Leon Greenberg with

Dana Sniegocki for plaintiffs.

THE COURT:  Good afternoon.

MS. SNIEGOCKI:  Good afternoon.

THE COURT:  We have pretty well visited this issue.  Let’s see, we’ve had    

a motion for partial summary judgment with two errata, the opposition, the plaintiff’s

reply to the opposition and then I believe there was a supplemental to plaintiff’s reply. 

We had the oral argument and then we had, at the Court’s suggestion or at least

allowance or whatever, we had an additional briefing consisting of a letter from     

Mr. Greenberg with attachments and the supplement to the defendants’ opposition.  

So we’ve given this issue a lot.  Is there anything to be added or is

there anything, any argument that needs to be made that hasn’t been thus far

addressed?

MR. GREENBERG:  Well, Your Honor, I would address perhaps some other

issues that in my mind may well be collateral, but it sort of depends upon the Court’s

thought process or what the Court agrees is important.  So I don’t want to start going

off into other subject matter that we haven’t discussed because Your Honor really

2
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sort of hasn’t developed your thoughts --

THE COURT:  Well, give me a notion -- 

MR. GREENBERG:  -- communicated to us that much as yet, Your Honor.

THE COURT:  Give me a notion of what you’re thinking of.

MR. GREENBERG:  Well, Your Honor, I haven’t directly addressed to the

Court the fact that there’s really a question of just estoppel here.  And the reason

why I say estoppel and I haven’t addressed it is because the defendants were under

an obligation to keep hourly records.  That’s statutory under Nevada law.  They were

also subject to a consent judgment from the Department of Labor to keep accurate

records of their employees and pay them accurately in compliance with the federal

minimum wage.  And by the way, Your Honor, their payroll records for this period  

do show compliance with the federal minimum wage.  There is no violation under

federal law for the period we are discussing, 2013 to 2015.  The violation that arises

under Nevada law is because of the tip credit issue and because of the dollar an

hour issue involving the health insurance availability.

So for them to come to the Court and now say that their records are  

not accurate, you know, is in violation of the consent judgment that they agreed to. 

It’s in violation of their duty under the statute to keep the records.  Now, you know,  

I mention this as an estoppel issue, but, Your Honor, I didn’t really get into this

previously and I don’t know that it’s germane here because we already have their

admissions testimonially, which I’ve brought to the Court’s attention, at their

deposition that the records are in fact fully accurate that we have used.  So there

shouldn’t be any dispute as to the accuracy of the records.  It’s not really even a

question of estoppel, Your Honor.
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THE COURT:  Okay.

MR. GREENBERG:  That is all that came to my mind additionally that we  

did not discuss previously, Your Honor.

THE COURT:  All right.  Ms. Rodriguez, anything additional -- 

MS. RODRIGUEZ:  Actually, yes.

THE COURT:  -- you think needs to be -- 

MS. RODRIGUEZ:  Thank you, Your Honor, because that is actually one     

of the items that I did want to address that I didn’t necessarily highlight in my

supplement to the Court.  And I think it’s ironic that Mr. Greenberg is arguing about

the estoppel and the accuracy of the records because throughout this litigation and

even in the complaint, and I brought a copy of the complaint because his arguments

completely contradict what he’s arguing in the complaint or what he’s asking for in

the complaint.  

Specifically I’m referring -- it starts at the bottom of page 5 of the

second amended and supplemental complaint that was filed on August 19, 2015

and it goes through page 6 and 7.  But basically the complaint alleges this 2009

Department of Labor investigation that Mr. Greenberg just referenced that following

that time the complaint states that rather than follow the advisement of the U.S.

Department of Labor, defendants intentionally acted to not institute any system that

would keep an express, confirmed and accurate records of the hours worked by

such taxi driver employees.  And then there’s a very long paragraph in explanation

as to why they are alleging that the records are not accurate, that they’re inaccurate. 

But now in summary judgment they are arguing -- they are relying on those exact

records that they previously argued and alleged were inaccurate.  

4
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So I think there’s a big problem there.  Either they need to dismiss

parts of their complaint where they’re alleging that the records are inaccurate and

that A Cab fails to keep any accurate records, or they go to their current argument,

which is, okay, they are accurate records and based on those records we’re asking

for summary judgment.  So that was the one point that I wanted to bring to the

Court’s attention.  

The second item, briefly, is just that in preparing again for this hearing

I’m still trying to get my head around what numbers they are asking for, because

when I looked at the original motion that was asking for the time period of January

1st of 2013 through May of 2016, the motion asked for $174,445, based on the

$7.25 an hour.  The supporting documentation to that motion shows a completely

different figure.  These are the figures from Mr. Bass that are $174,593.  It’s off. 

And then the reply that is allegedly just asking for a figure through the end of 2015

has a third figure that is $174,423.  So just working with the $7.25, not even getting

into the $8.25 issue, by their own pleadings and their supporting documentation they

have a number of different calculations that have come from Mr. Bass’ methodology. 

And what Mr. Greenberg just said, that they are strictly going off of  

the tip credit issue, if A Cab were to present to the Court, which I didn’t know that

that was going to be a basis of his argument this afternoon, but A Cab did look at

their tip credit for the same time period and it’s a fourth figure altogether.  So if he’s

saying now that Mr. Bass’ calculations are actually just tips that were improperly

used in the payment for drivers, then A Cab’s calculations, just looking at -- they 

can run a report on tips that were included during that time period, and that’s yet

another figure.

5
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So I think just because there are so many different calculations that

plaintiffs themselves have presented, I think it’s improper for the Court at this point

to grant summary judgment on that particular issue.  And those are basically -- 

THE COURT:  You didn’t say proper, you said improper?

MS. RODRIGUEZ:  I’m sorry?

THE COURT:  You didn’t say it’s proper to grant summary judgment?

MS. RODRIGUEZ:  No, it’s improper.  

THE COURT:  Improper.  Okay, I just wanted to make sure that I was hearing

you right.

MS. RODRIGUEZ:  No, I’m not arguing for summary judgment on this.  

THE COURT:  Yeah.  Okay.

MS. RODRIGUEZ:  That would be the other court, the other department.

THE COURT:  All right.  

MS. RODRIGUEZ:  No.  

THE COURT:  All right.

MS. RODRIGUEZ:  That’s the gist of it, Your Honor.

THE COURT:  Okay.  Well, my conclusion is -- doesn’t really address either

point which has just been raised.  My conclusion rests upon the notion that when 

we last met it appeared that plaintiff at least was convinced that they would not need

the services of an expert in order to present these figures and calculations in such  

a fashion that the Court could grant partial summary judgment.  My conclusion after

reading everything that I have is that I cannot grant the motion for partial summary

judgment.  Partly I believe that it is because either I’m just a little slow, and I don’t

claim to have been a arithmetic or a financial whiz, but I could not simply understand

6
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from the presentation made by the plaintiff in this last letter from Mr. Greenberg  

and the attachments, I could not arrive at a simple calculation and it appeared to 

me that it would require the services of an expert in order to help the Court or the

trier of fact.  The Court to determine whether there was no issue or the trier of fact  

if there is an issue to determine what the correct calculation would be under any of 

the scenarios that are put forward by the plaintiff.  

This case has had a somewhat unusual history, including everything,

including being assigned out to a different department and then brought back.        

It is my conclusion that given the present state of discovery and of the time for

designation of experts and their reports on both sides having seemingly passed,

although there was a reservation of an expert, it’s my conclusion that we have   

time before a February trial date to yet hear from experts.  And on my own motion,

sua sponte, it appears to me that what would be the best way to try and get to a

resolution in this case that is based upon the merits would be to reopen discovery

for the purposes solely of having both sides have an opportunity to designate

experts and file a report.  And if a rebuttal expert is deemed necessary, to do so.  

I have some dates worked out which I have written down.  I’ll ask you

to take those down and then I’d like to hear from you if anybody feels that these are

unworkable.  And then I’ll probably go ahead and do what I was going to do anyway

because I think they are workable, but I’ll be glad to hear from you on the subject. 

Today is May 25th.  I would be reopening discovery strictly for experts and expect

that by June 30th all initial expert designations and reports would be made.  By  

July 31st, all rebuttal expert designations and reports would be made.  Discovery

would then close September 29th, which would set us up in time for dispositive
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motions to be filed by October 30th.  

Anybody have any response to that?  

MR. GREENBERG:  Yes, Your Honor.  I understand from what you’re saying

that you’re not precluding a grant of summary judgment for what I have requested 

in the future based on a developed record after expert discovery is concluded.

THE COURT:  That is my thought.  I am not -- I would not deny this motion

with prejudice.  I think that what we have run into may cast some question and 

some doubt about the likelihood of a grant of partial summary judgment, given the   

-- to some extent the difficulty to harnessing these numbers and making sense out

of them, but I would not preclude that.  I would not preclude the filing or refiling.

MR. GREENBERG:  Your Honor, I’m just trying to understand the position   

of the Court because the testimonial record we have is that the information in      

the QuickBooks is the information that was used to produce the payroll and the

paychecks that were issued to the class members and produce the paystubs.         

In the letter I had delivered to you on Monday, the last page of the

letter actually has a copy of one -- it’s Exhibit B, I believe -- it has one page.  It has 

a copy of the actual paystub issued for a pay period, along with the excerpt from 

the Excel materials given to us showing all of the matching payroll transactions that

appear on that paystub.  Defendants have testified under oath that it does match,

that anything that is on the paystubs is in the Excel files that were produced. 

Defendants do not dispute that that particular paystub I presented to the Court does

in fact present a minimum wage violation.  And as I detailed to the Court, it is in fact

included -- 

THE COURT:  Am I to gather from this that you’re rearguing the motion?

8
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MR. GREENBERG:  Well, Your Honor, what I’m just trying to understand     

in terms of the Court’s denial of the motion, is the Court denying the motion based

upon its concern about the calculations that were performed or its concern about 

the basis, the underlying basis of what’s presented?

THE COURT:  Then let me -- let me run it by you perhaps with a little more of

an answer to that.  You have a bunch of numbers.  There is some dispute from the

defendants about whether you can even use those numbers, but you’ve mounted

evidence that would perhaps seem to indicate that they could not be heard to

complain if you’re using their own numbers.  But then you go to the calculation, and

getting from those raw numbers on the report to a final calculation I simply suspect

takes more in the form of an evidentiary nature, more of an evidentiary presentation

than simply saying, look, you can take these numbers off of this column and do that. 

Well, why?  Why does that work?

MR. GREENBERG:  Well, and if Your Honor feels that that’s -- the process,

so to speak, needs to be subject to adversarial scrutiny in terms of taking the

information and reaching the conclusions that I’ve presented to the Court, then

yeah, I mean, you have experts.  They’re deposed.  There will be a record.  There

will be a discussion of that and we can proceed in that fashion.  

What I find perplexing, Your Honor, is Your Honor is reaching that

conclusion, okay, when defendants have provided nothing.  They’ve provided

nothing in respect to any actual dispute of any of the calculations that are made,

okay.  Again, it is their materials, it is their information.  They’ve affirmed under oath

this is correct information.  I have demonstrated to the Court that it does in fact

match the payroll that was issued, to the extent that I have the sample to present to

9
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the Court.  Defendants have not disputed that.  They haven’t disputed a single line

of the arithmatical analysis that was produced.

So, Your Honor, they should have a responsibility to come here before

the Court and provide something substantive to -- rather than just say, well, we can’t

trust these calculations.

THE COURT:  Let me suggest this to you -- 

MR. GREENBERG:  Yeah.

THE COURT:  -- before I even get to whatever their problems are with it.

MR. GREENBERG:  Okay.

THE COURT:  There is a burden that you have to show to the Court that this

is a simple enough calculation that even I can do it, and I’m afraid I could not quite

get there.  I need something more that explains to me why you take this and take

that and why you do this; the type of thing that I generally get in the form of expert

testimony that explains why certain known facts or data may be used or manipulated

or however you want to call it to produce a conclusion, be it mathematical or

otherwise, which is if not totally unassailable, is at the very least beyond the mark  

of what a proponent on a motion must show in order to prevail.

MR. GREENBERG:  I understand, Your Honor.  My concern, quite frankly,   

is down the road we’re going to be back here on this on a further motion.  And we

have a trial scheduled and how the issues in this case may be dealt with either

before trial or at trial.  And my problem is this, Your Honor.  If defendant has

admitted how much they have paid a class member in a pay period and they’ve

admitted how many hours that class member worked in the pay period, those are

the only facts we need to know to determine whether they’ve been paid less than

10
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$7.25 or less than $8.25 an hour.  Do you understand that, Your Honor?

THE COURT:  Yes.  If only it were that simple when you’re dealing with

hundreds of records and calculations.  Frankly, I don’t think that there’s a lot more

clarity I can give you as to why I don’t feel that I can do this than to say if you were

trying to prevail in front of a jury with this I think you’d be hard pressed.  In other

words, without something more to explain to them what the numbers mean, where

you got them, what they mean and how it’s calculated out.  

MR. GREENBERG:  Well -- 

THE COURT:  And if that doesn’t -- if none of that makes any sense to you,

then all I can do is say you can attribute it then to perhaps my inability with numbers

or with something.  But I didn’t feel that after reading your explanation that I could

simply make that calculation quite as simply as it was expressed to be done and 

feel that I was being accurate.

MR. GREENBERG:  Well, Your Honor, the calculation I described has to be  

-- is at issue for something like 14,000 paychecks.  It’s not -- but the calculation itself

is set by law.  I mean, how much was the employee paid and how many hours did

he work?  Those are the two relevant factors, Your Honor.  I don’t want to take up

Your Honor’s time excessively.  You’ve been very patient with us.  I’m just trying to

understand how we’re going to move this case forward and what -- 

THE COURT:  Well, it would be nice if you could ask me a few questions 

and I could tell you, look, this was the only little bit and piece that was missing. 

You’d know what to plug in next time and away we’d go.  I don’t think I can do that.  

I can only tell you that I looked at your explanation and before I even received     

Ms. Rodriguez’ supplement to the opposition I was pretty sure I wasn’t going to     
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be able to get from A to B reliably with what I had.

MR. GREENBERG:  Your Honor, if I have 14,000 individual paystubs that the

defendant had verified were in fact copies of the paystubs issued on every paycheck

and it showed the hours and the pay and I produced an old-fashioned ledger for

each person based on those paystubs showing any amounts that were owed on

each pay period, would that be -- if that was done by hand by a group of clerks,

would that be more sensible or understandable?  You’re not sure?

THE COURT:  How far do you want to go with this?

MR. GREENBERG:  Your Honor, let me not take up any more of your time. 

Again, I’m just trying to get guidance from the Court about how we’re going to

proceed.  

THE COURT:  Well, I’ve tried -- 

MR. GREENBERG:  You’re doing your best to give me that guidance and        

I appreciate it.

THE COURT:  And I’ve tried to do my best to explain to you that I can’t quite

get there.  I can’t agree that it is that simple of a calculation that it does not appear

to need something more in the way of evidence, in the form most likely of an expert

explanation for how these things are calculated out.

MR. GREENBERG:  To do 14,000 calculations, Your Honor, is involved.

THE COURT:  I’m not suggesting it might take individual explanation of

14,000 calculations.  I don’t know what it would take for you to do it.  That’s for you

to figure out.

MR. GREENBERG:  Well, that’s what I’m trying to do, Your Honor, and it just

-- it seems -- I’m confused.  I’m just being very straight with Your Honor.
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THE COURT:  Well, you’re not alone.

MR. GREENBERG:  I’m confused because I’m not sure when we go -- when 

I present a case to the Court on this -- 

THE COURT:  Uh-huh.

MR. GREENBERG:  -- and we have, again, an established amount that was

paid to someone, an established amount of hours that they worked, it is just an

arithmatic calculation at that point.  I mean, 10 divided into 100 is always going to 

be 10, Your Honor.  It’s not subject to dispute.

THE COURT:  What I hear you saying very nicely and kindly now is that

unless I’m a dunce there’s no way I could not be able to see this calculation and

simply do it.

MR. GREENBERG:  Your Honor -- 

THE COURT:  That’s what it makes me feel like.

MR. GREENBERG:  -- the way the information is presented to the Court, the

Court may find lacking.  I understand that, okay, and I can certainly work to address

that.  When you speak about you don’t -- you’re not sure that the calculation to be

performed on one particular pay period is so simple -- 

THE COURT:  I’m not talking about the simple arithmetic, taking two or three

numbers and running those numbers.  I’m talking about how you get to that point.

MR. GREENBERG:  How you get to that result -- 

THE COURT:  Yeah.

MR. GREENBERG:  -- for 14,000 pay periods.  Okay.

THE COURT:  Yeah.

MR. GREENBERG:  You’ve clarified it, Your Honor.  Thank you.  I’ve taken

13

RA 00434



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

up enough of your time on this.

THE COURT:  Good.  I’m glad I finally was able to satisfy you.

MR. GREENBERG:  Thank you.

THE COURT:  Now, anything else?  Ms. Rodriguez, do you wish to make

comment on -- 

MS. RODRIGUEZ:  Just in answer to the Court’s question about the

proposed dates.  I think those are fair and workable.  I don’t have any objection to

those dates.  

THE COURT:  Okay.

MS. RODRIGUEZ:  But just for purposes of the record I just do want to put my

objection that pursuant to the Discovery Commissioner Report and Recommendation

of November 18th, 2016, the expert deadline was January 27th of 2017.

THE COURT:  Uh-huh.

MS. RODRIGUEZ:  But I understand the Court’s decision in this, so I just -- 

THE COURT:  Well, okay.  If we were going to go that route, then we could

say that by reserving an expert and by putting all of the necessary things that there

would at least -- it was necessary for at least a designation, that it might have been

a good idea to also counter-designate, even though nobody had a report to give yet. 

I would not expect a report -- 

MS. RODRIGUEZ:  Right.

THE COURT:  -- from one without getting a report from the other.

MS. RODRIGUEZ:  Right.

THE COURT:  I think this is a complicated enough case; that everybody has

been doing their best to do the best they can with it.  And if we’re going to make a
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record, then here’s my record.  I know you both to be very fine attorneys, very

capable attorneys.  I think the level of professionalism has slipped in this case      

on both sides.  I expect both sides to show a higher level of professionalism and

courtesy towards each other in the future without accusing each other, either in

written pleadings or argument of the motives or a lack of professionalism of each

other.  If you have a problem with professionalism take it somewhere, but not here.

Am I clear?

MR. GREENBERG:  Yes, Your Honor.  I would not have any disagreement

with your admonition to us in that respect.

THE COURT:  Ms. Rodriguez?

MS. RODRIGUEZ:  I understand that, Your Honor, but just for the Court,

because the Court did raise this, or I believe Mr. Greenberg may have raised this   

in the last hearing that we were here.  And on behalf of A Cab I did consult with the

State Bar on some of the actions that have occurred in this case.

THE COURT:  Uh-huh.

MS. RODRIGUEZ:  And Bar counsel informed me that their hands were tied

in proceeding with anything against Mr. Greenberg for like failure to communicate

offers of settlement to his client, those kind of things -- 

THE COURT:  Okay.

MS. RODRIGUEZ:  -- because the district court judges undermine -- well,

undermine is a strong word.  I don’t mean to insult the Court by that.  But basically

Bar counsel said they could only follow the lead of the district court judges -- 

THE COURT:  Okay.

MS. RODRIGUEZ:  -- and they were very frustrated.
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THE COURT:  Okay.

MS. RODRIGUEZ:  So I understand Your Honor’s instruction to take it

elsewhere.

THE COURT:  I’m not talking about trying to sort out what’s happened in the

past.  I’m talking about prospectively.  If you all have bones of contention with each

other for conduct of counsel in the past there are ways, eventually, to take care of

that.  But I’m talking about for the rest of this case, I expect what I know you can

both give.  I’ve seen you do it.

MR. GREENBERG:  Your Honor, absolutely.  Just to address the question  

of the schedule you were giving us, Your Honor -- 

THE COURT:  Yes.

MR. GREENBERG:  -- there is discovery outstanding from defendants that’s

been ordered.  There was discussion earlier about some W-4 information to be

produced, which is important for an expert report.  I am waiting the production of

that.  I understand you’re giving us a deadline to work with here, but obviously  

there has to be compliance with the prior orders of the Court regarding discovery.

THE COURT:  Well, then I suggest you seek it.

MR. GREENBERG:  Okay.  If necessary, I will submit a motion on that.   

Yes, Your Honor.

THE COURT:  I would suggest to both of you that since we have a fairly tight

schedule, that if you aren’t getting something you think you’re entitled to, you file

with the Discovery Commissioner.

MR. GREENBERG:  Right.  The only other item of discovery, just to bring     

it to the Court’s attention, is the deposition of Mr. Nady on the claims against him
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personally.  We had a schedule which would have carried us to the end of April.

THE COURT:  Uh-huh.

MR. GREENBERG:  We had a 60-day stay, meaning if that schedule had

been carried forward it would have been to the end of June.  I’ve advised defense

counsel that we have a motion to bifurcate before Your Honor, which as I

understand it Your Honor is not inclined to bifurcate the claim against Mr. Nady,     

at least not at this point.  So I do need to proceed with his deposition on the claims

against him individually.

THE COURT:  I would suggest that you do that.

MR. GREENBERG:  Well, I just -- 

MS. RODRIGUEZ:  I’ve addressed that with Mr. Greenberg because we 

have a Discovery Commissioner’s order in place.  And I sent him correspondence

yesterday.  I’m not sure if he didn’t see that, but she’s already ordered an additional

only three hours if necessary.  So I’ve asked them what are the areas of testimony

they’re intending to cover because they’ve already deposed him for I believe over  

10 hours on two separate days.

THE COURT:  Okay.

MS. RODRIGUEZ:  So I -- 

THE COURT:  So it sounds like you may have a discovery dispute to go

before our Discovery Commissioner.

MR. GREENBERG:  Well, Your Honor, I was addressing this because Your

Honor was talking about opening the discovery specifically for this issue of expert

reports and so forth.

THE COURT:  Yeah.
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MR. GREENBERG:  The only other item of discovery outstanding that hasn’t

been -- 

THE COURT:  Oh.

MR. GREENBERG:  -- ordered by the Court is Mr. Nady’s deposition.

THE COURT:  So you’re asking whether you’re limited to expert things or not.

MR. GREENBERG:  And counsel is correct, the discovery -- there was an

understanding with the Discovery Commissioner.  His deposition will be limited to

half a day and it is on the claims against him individually.  Again, under the stay  

that schedule for April 27th or 28th actually wasn’t served on us until like a week   

or two ago.  I don’t know, it got lost sort of in the process between the Discovery

Commissioner and Your Honor perhaps.  But the point is there was a stay for       

60 days while we attempted mediation.  So assuming that schedule was in place,

discovery actually wouldn’t be expiring until the end of June.

THE COURT:  Okay.

MR. GREENBERG:  I just want confirm-- I don’t want an unclear record.         

I want confirmation -- 

THE COURT:  Well, that’s fair.

MR. GREENBERG:  -- that we -- hopefully defendant will go on the record

right now and say, yes, we’re going to do this deposition.  I’m not talking about

making any other additional discovery demands or requirements on defendants. 

This has been sort of in the hopper for awhile, Your Honor.  That’s all.

THE COURT:  Well, it would be easy enough to simply say that, yes, the

discovery at least until the end of June may involve matters other than these expert

designations and reports.
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MR. GREENBERG:  Okay.  That’s consistent with the schedule that was

entered and the -- 

MS. RODRIGUEZ:  I’m in agreement with that.  I have calculated as well that

our discovery closes at the end of June.  I don’t remember the exact date.  I think 

it’s like June 27th or thereabouts for other issues, because I similarly have -- want 

to take a number of depositions before the close of discovery, unrelated to the

experts.  But as far as Mr. Nady’s deposition, no, I’m not going to go on the record

as he’s asking, saying that I’m agreeing that he has the right to depose him a third

time, because I think he’s already asked a number of questions that he’s wanting  

to ask him again.  And so this is an issue that’s been repeatedly addressed with the

Discovery Commissioner, so I can’t just give him -- 

THE COURT:  Well, in the interest of time then, if you know that there’s not

going to be agreement, I suggest you file your motion then.

MR. GREENBERG:  Your Honor, there was a motion for a protective order.  

It was denied.  That was how we came up with this one half day deposition that was

instructed by the Discovery Commissioner for Mr. Nady on the claims against him

personally.  If bifurcation had proceeded I would have deferred that, but it is not

proceeding to be bifurcated.

THE COURT:  This was an order that our Discovery Commissioner put out?

MR. GREENBERG:  Yes, it was, Your Honor.  And, look, Your Honor, to    

the extent that there was any examination of Mr. Nady on anything that he’s been

examined on previously, their objections will be preserved.  I understand that.  There

are claims against him individually regarding his management, the alter ego issues

with the company and so forth which have not been subject to examination.  He’s
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been produced as a 30(b)(6) witness, Your Honor.  He has not been deposed        

in his individual capacity.  He elected to come in as a 30(b)(6) witness.  He could  

have -- 

THE COURT:  So, what are you -- the purpose of you saying this now is   

you want me to order it?

MR. GREENBERG:  I don’t -- Your Honor, I hear -- if your position is that we

will simply address this by further motion if defendants don’t cooperate, then that’s

fine.  I just want to be clear Your Honor is not precluding this today -- 

THE COURT:  No.

MR. GREENBERG:  -- because Your Honor’s initial statement about discovery

proceeding solely -- 

THE COURT:  No.  And you’re correct.  You’re correct and I stand corrected. 

Let us just say, so that we’re all on the same page, until the end of June all discovery

will be open.

MR. GREENBERG:  And we have the additional expert discovery that you’ve

outlined to us, Your Honor.

THE COURT:  Beyond June, unless somebody files a motion and it is

warranted, beyond that point then it should be focused on expert discovery.

MR. GREENBERG:  That’s fine, Your Honor.

THE COURT:  Okay.

MS. RODRIGUEZ:  That’s what I understood the Court to say.

MR. GREENBERG:  I want to thank Your Honor for being patient with me.      

I don’t think I was -- I was a little difficult today and I apologize.

THE COURT:  Okay.  All right, thank you.
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MS. RODRIGUEZ:  So, shall I prepare an order, Your Honor -- 

THE COURT:  All right.

MS. RODRIGUEZ:  -- on the motion for partial summary judgment?  

THE COURT:  That’s fine.

MS. RODRIGUEZ:  Okay.

THE COURT:  And pass it by counsel

MS. RODRIGUEZ:  All right.  Thank you.

THE COURT:  Thank you.

(PROCEEDINGS CONCLUDED AT 2:11 P.M.)

* * * * * *
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