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MARK A. SOLOMON, ESQ.
Nevada State Bar No. 0418

E-mail: msolomon@sdfnvlaw.com
JEFFREY P. LUSZECK, ESQ.
Nevada State Bar No. 9619

E-mail: jluszeck@sdfnvlaw.com
SOLOMON DWIGGINS & FREER, LTD.
Cheyenne West Professional Centre/
9060 W. Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone No.: (702) 853-5483
Facsimile No.: (702) 853-5485

Attorneys for Matt Klabacka, Distribution
Trustee of the ERIC L. NELSON NEVADA
TRUST dated May 30, 2001

DISTRICT COURT

COUNTY OF CLARK, NEVADA

ERIC L. NELSON,

Plaintiff
VS.
LYNITA SUE NELSON, MATT KLABACKA,
as Distribution Trustee of the ERIC L. NELSON
NEVADA TRUST dated May 30, 2001,

Defendants.

MATT KLABACKA, Distribution Trustee of
the ERIC L. NELSON NEVADA TRUST dated
May 30, 2001,

Cross-claimant,
VS.

LYNITA SUE NELSON,

Cross-defendant.
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Case Number: D-09-411537-D
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Steven D. Grierson
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Case No.:
Dept.:

RESPONSE TO DEFENDANT’'S
REPLY TO OPPOSITION TO
COUNTERMOTION FOR FINAL
JUDGMENT CONSISTENT WITH THE
NEVADA SUPREME COURT'SREMAND
OR, IN THE ALTERNATIVE, FOR
AFFIRMATION OF JOINT
PRELIMINARY INJUNCTION, FOR A
RECEIVER TO MANAGE THE
PROPERTY PENDING FINAL
JUDGMENT, FOR UPDATED
FINANCIAL DISCLOSURES AND
EXCHANGE OF FINANCIAL
INFORMATION, AND FOR SALE OF
PROPERTY FOR PAYMENT OF
ATTORNEYS FEESAND COSTS
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RESPONSE TO DEFENDANT'SREPLY TO OPPOSITION TO COUNTERMOTION FOR
FINAL JUDGMENT CONSISTENT WITH THE NEVADA SUPREME COURT’S
REMAND OR, IN THE ALTERNATIVE, FOR AFFIRMATION OF JOINT
PRELIMINARY INJUNCTION, FOR A RECEIVER TO MANAGE THE PROPERTY
PENDING FINAL JUDGMENT, FOR UPDATED FINANCIAL DISCLOSURES AND
EXCHANGE OF FINANCIAL INFORMATION, AND FOR SALE OF PROPERTY FOR
PAYMENT OF ATTORNEYS FEESAND COSTS

Matt Klabacka, Distribution Trustee of the ERIC L. NELSON NEVADA TRUST dated

May 30, 2001, hereby files his Response to Defendant’s Reply to Opposition to Countermotion for
Final Judgment Consistent with Nevada Supreme Court’s Remand, or in the Alternative, for
Affirmation of Joint Preliminary Injunction, for a Receiver to Manage Property Pending Final
Judgment, for Updated Financial Disclosures and Exchange of Financial Information of Sale of
Property for Payment of Attorneys Fees and Costs.

This Response is made and based upon the pleadings and papers on file herein, the Points
and Authorities attached hereto, and the oral argument made at the August 8, 2017, hearing in this
matter.

DATED this 29" day of August, 2017.

SOLOMON DWIGGINS & FREER, LTD.

By:_ /s/ Jeffrey P. Luszeck
MARK A. SOLOMON, ESQ., NSB 0418
JEFFREY P. LUSZECK, ESQ., NSB 9619
9060 West Cheyenne Avenue
Las Vegas, Nevada 89129
Attorneys for Matt Klabacka, Distribution
Trustee of the ERIC L. NELSON NEVADA
TRUST dated May 30, 2001
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MEMORANDUM OF POINTS AND AUTHORITIES

l. BRIEF INTRODUCTION

The ELN Trust disagrees that the Reply filed by Lynita “addresses those points raised in
ELN Trust's Opposition to Lynita’ s Countermotion, and does not raise any new issues’ and that her
Countermotion was property noticed. Because Lynita’s Countermotion was improperly noticed and
she failed to file a request for an order shortening time, said Countermotion was filed a week before
the scheduled hearing. It was for this reason that Lynita was unable to file a reply. Now, after this
Court made some preliminary findings at the August 8, 2017, Lynita seeks to sway this Court from
its stated positions by arguing new positions. Ordinarily, the ELN Trust would have had the ability
to refute said arguments in open court; however, since the issues were raised after the hearing, the
ELN Trust has no choice but to make a record of its position in this Response.

1. LEGAL ARGUMENT

A. THE NEVADA SUPREME COURT’'S ORDER CONFIRMS THAT ERIC
AND LYNITA'S COMMUNITY PROPERTY WAS TRANSMUTATED TO
SEPARATE PROPERTY.

Lynita's self-serving interpretation of the “Nevada Supreme Court’s Remand” as set forth in
pages 2-8 defies logic and would require this Court to ignore the law of the case.’ Specifically, the
Nevada Supreme Court confirmed that Lynita has the burden to show that the separate property was
transmutated back to community property after 2001, because the sole purpose of the tracing is “to

determine whether any community property exists within the trusts,” a fact which Lynita omitted

from her Countermotion. See Supreme Court Order at 17. In other words, if all property owned by
the SSSTs is community property (because it was acquired during Eric and Lynita's marriage as
Lynita contends), the Supreme Court would have ruled in Lynita's favor and there would be no

reason to conduct atracing to “determine whether any community property exists.”

! See, e.g., Hsu v. County of Clark, 123 Nev. 625, 629-30, 173 P.3d 724, 728 (2007) (the law
of the case doctrine “is designed to ensure judicial consistency and to prevent the reconsideration,
during the course of a single continuous lawsuit, of those decisions which are intended to put a
particular matter to rest.”); Bd. of Gallery of History, Inc. v. Datecs Corp., 116 Nev. 289. 288, 994
P.2d 1149, 1150 (2000) (where the law of the case doctrine applies “the district court [is] without
authority to make a contrary finding.”).
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It is undisputed that the Nevada Supreme Court repeatedly confirmed in its Order that the
Separate Property Agreement was a valid agreement and transmutated Eric and Lynita’s community
property to separate property. See e.g., Order at p. 12 (“We conclude that the SPA is a valid
agreement and transmutated the Parties community property to separate property.”). Because of
such transmutation, Nevada law is clear that it is Lynita/Lynita’s SSST, as opposed to Eric/the ELN
Trust, which has the burden to show that Eric’'s separate property was transmutated back to
community property. Further, the mere fact that there were transfers between the SSSTs does not
mean that said assets were transmutated to Eric and/or Lynita as community property because under
Nevada law neither Eric nor Lynita possess a community or separate property interest in the SSSTSs.
See, e.g., NRS 166.020 (a spendthrift trust is defined as “a trust in which the terms thereof a valid
restraint on the voluntary transfer of the interest of the beneficiary is imposed.” See also NRS
166.130 (““A beneficiary of a spendthrift trust has no legal estate in the capital, principal or corpus
of the trust estate . . .”).

Notwithstanding the foregoing, even if the SSSTs contain separate property, “[o]nce the
separate character of property is established, a presumption arises that it remained separate property
in the absence of sufficient evidence to show an intent to transmute the property from separate

property to community property.”?

“[T]he right of the spouses in their separate property is as
sacred as is the right in their community property, and when it is once made to appear that property
was once of a separate character, it will be presumed that it maintains that character until some

direct and positive evidence to the contrary is made to appear.”® This presumption shifts the burden

of proof to the party claiming the property was transmutated to community property.* The spouse
2 In re Estate of Borghi, 219 P.3d 932 (Wash. 2009).
3 Id.

4 37 Am. Jur. Proof of Facts 2d 379 (Originally published in 1984)(“Ordinarily, the burden of
proof to show that separate property has been transmuted into community property rests on the
party alleging that such transmutation has taken place. This rule flows from the presumption that
property once fixed as the separate property of one spouse has not been converted by agreement
into community property merely because the other spouse acquires possession, management, or
control of it. In such cases, the property is presumed to remain separate property, and the burden
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claiming transmutation of separate property must produce objective evidence showing that, during
the marriage, the parties themselves regarded the property as common property of the marriage;
such evidence may include placing the property in joint names, transferring the property to the other
spouse as a gift, using the property exclusively for marital purposes, commingling the property with
marital property, using marital funds to build equity in the property, or exchanging the property for
marital property.> With specific regard to real property, for it to be transmutated to community
property, there generally must be an acknowledged writing proving the intent of the separate real
property holder to transmutate it to community property (e.g. community property agreement).’
Once again, Lynita failed to introduce any evidence, let alone clear and convincing

evidence, that any separate property was ever transmutated to community property.

B. LYNITA'S REQUESTED TRACING IS OVERBROAD AND RUNS
CONTRARY TO THE NEVADA SUPREME COURT’S ORDER.

Despite the fact that Lynita failed to meet her burden at trial that the Eric and Lynita's
separate property was ever transmutated back to community property, Lynita demands that Larry
Bertsch conduct a tracing from 1993 through present. In so doing, Lynita ignores the most
important portions of the Nevada Supreme Court’s Order that confirms that ELN Trust and

Lynita's SSST were funded with their respective separate property:

Later, the parties converted those trusts into self-settled spendthrift trusts (SSSTs)
and funded them with their respective separate property. P. 2.

In 2001, Eric and Lynita converted their separate property trusts into Eric’s Trust
and Lynita' s Trust, respectively, and funded the SSSTs with the separate property
contained within the separate property trusts. P. 4.

rests on the other spouse, claiming a gift or change in status of the property, to show that it has in
fact been transmuted.”); Kenneth W. Weber, Washington Practice: Family and Community
Property Law § 10.1, at 133 (1997) ( “Possibly more than in any other area of law, presumptions
play an important role in determining ownership of assets and responsibility for debt in community
property law.”).

> Crossland v. Crossland, 397 S.C. 406, 725 S.E.2d 509 (Ct. App. 2012).
6 In re Estate of Borghi, 219 P.3d 932 (Wash. 2009); see also Volz v. Zang, 113 Wash. 378,
383, 194 P. 409 (1920).
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On June 3, 2013, the district court issued the decree. The district court found that

the SPA was valid and the parties SSSTs were validly established and funded

with separate property. P. 6.

For the reasons set forth below, we hold the SSSTs are valid and the trusts were

funded with separate property stemming from a valid separate property

agreement. P. 13.

The language contained within the Nevada Supreme Court’s Order is clear: the SSSTs were
“funded with separate property.” If the Nevada Supreme Court believed that the SSSTs was funded
with community property it would have so stated, or at the very least stated that the District Court
needed to make that determination. No such language was utilized by the Nevada Supreme Corut
in its Order.

Evidence, including, but not limited to the following was introduced by the ELN Trust in its
appellate briefs to support the Nevada Supreme Court’s Order: (1) the Separate Property
Agreement, which as indicated supra, the Nevada Supreme Court found to be valid; (2) the
Separate Property Trusts, which provides “[t]he property comprising the original Trust estate,
during the life of the Trustor, shall retain its character as his separate property...;" (3) Shelley
Newell, the bookkeeper for Eric and Lynita's Separate Property Trusts testified that the assets and
liabilities owned by the Trusts were kept separate, and that al acquisitions in Eric’'s Separate
Property Trust originated from Eric’s separate funds;® (4) months before the divorce proceeding
was initiated Lynita retained Jeffrey Burr, Esq. to amend and restate her Separate Property Trust to
disinherit Eric and confirm that the assets contained therein was her separate property; and (5)

Section 12.13 of both the ELN Trust and Lynita' s SSST, which provide:

Separate Property. Any property held in trust and any income earned by the
trust created hereunder shall be the separate property (in distinction with

! See the Eric L. Nelson Separate Property Trust at p. 1.

8 See Trial Testimony of Shelley Newell dated July 17, 2012, pp. 105-144.
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community property, joint tenancy property, tenancy in common, marital

property, quasi-community property or tenancy by the entirety) of the

beneficiaries of such trusts. Additionally, any distribution to or for the benefit of

the beneficiary shall be and remain the sole and separate property and estate of the

beneficiaries.

Further, Lynita’s contention that the “ statements in the parties’ respective trust agreements
that property be held in trust is separate property of the beneficiaries could not be relied upon as
competent evidence because such statements are nothing more than a party’s opinions of the
character of property” fails because the Separate Property Trusts and SSST’ s executed by Eric and
Lynita are additional written agreements that confirm that the assets titled in the names of the
Separate Property Trust and SSST’ s are separate property. See NRS 123.220(1).

Lynita's contention that the “Nevada Supreme Court made no indication that Wyoming
Downs was exempt from its Order” also defies logic because the Nevada Supreme Court denied
this issue on appeal® and upheld this Court’s September 22, 2014 Order. Indeed, footnote 9 of the
Nevada Supreme Court’s Order provides. “[w]e have considered the parties other arguments
[which would have included Lynita's argument with respect to Wyoming Downs] and conclude
they are without merit.”

Notwithstanding the foregoing, this Court has already conducted a tracing of Wyoming
Downs at the May 30, 2014, Evidentiary Hearing on May 30, 2014, wherein it found:

THE COURT FURTHER FINDS that although Wyoming Downs was acquired by

the ELN Trust during the pendency of the marriage between Eric L. Nelson and

Lynita S. Nelson, the Court does not find it to be community property as it was

clearly purchased through Dynasty, an entity wholly owned by the ELN Trust and

the Court maintained the ELN Trust. The Court found no facts leading it to

conclude Lynita S. Nelson or the LSN Trust has an interest in Wyoming Downs.

The Court maintained the integrity of the ELN Trust and LSN Trust for the reasons

set forth in the Divorce Decree.

S See LSN Trust's Docketing Statement at 4:10-12, a copy of which is attached hereto as
Exhibit 1.
10 The ELN Trust is requesting that the LSN Trust repay the $75,000 paid pursuant to the

September 22, 2014 Order because the Nevada Supreme Court found that this Court erred by
ordering the ELN Trust to transfer Banone LLC to the LSN Trust. Now that the Nevada Supreme
Court has found that said transfer was made in error, the LSN Trust has no right to retain the
$75,000.
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THE COURT FURTHER FINDS that there was no transmutation of Wyoming
Downs from separate property to community property, even assuming that Wyoming
Downs was separate property of Eric L. Nelson, and not the property of the ELN
Trust, separate and distinct from Eric L. Nelson. See Notice of Entry of Order
entered September 22, 2014.

Consequently, even if the Nevada Supreme Court intended that this Court to conduct a
tracing on Wyoming Downs, this Court has already effectively done so and can rely upon its prior

findings.

C. IT IS INAPPROPRIATE TO ENTER A JOINT PRELIMINARY
INJUNCTION.

Lynita’'s demand that this Court impose a JPI over the ELN Trust assets is confusing and
contrary to the other requests made in her Countermotion. Indeed, demand for a JPI is contrary to
her request that the Brian Head cabin be sold so that she can pay her attorneys fees and costs.
Further, Lynita conveniently omits the fact that in this Court’s Divorce Decree the ELN Trust
already transferred over $4,000,000 in assets to the LSN Trust. Consequently, Lynita's demand
that this Court allow her to retain title to said assets AND enter a JPI against the remaining assets
titled in the ELN Trust is overreaching.

Further, if Lynita wishes to pursue an injunction against the ELN Trust she will need to seek
a formal injunction that complies with NRCP 65. Contrary to Lynita’'s unfounded contention,
EDCR 5.85 only applies to the husband and wife in a divorce proceeding. Indeed, whenever the
term “party” or “parties’ is referenced in Part V of the Eight Judicia District Court Rules it
contemplates application to a husband and wife,'* and not to third-parties. Lynita's contention that
the “ELN Trust’s interpretation of EDCR 5.85 would destroy the efficacy of such rule in any case
where parties held property in trust” is unavailing because said rule would arguably apply to
instances where a husband and wife held their assets in a revocable trust, of which the ELN Trust is

not.

1 See, e.g., EDCR 5.02 (“...upon demand of either party...”); EDCR 5.06 (“...no minor child
of the partiesshall...”); EDCR 5.11 (“...or the best interest of the parties' child(ren) would not...”);
EDCR 5.21 (“...if both parties to a domestic relations matter...”); EDCR 5.31 (“...In any case
where custody of aminor child of the parties...”).
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D. THE ELN TRUST SHOULD NOT BE REQUIRED TO PRODUCE
FINANCIAL INFORMATION AND DOCUMENTS CONCERNING ITS
CURRENTS ASSETS AND/OR TRANSACTIONS OCCURRING SINCE THE
COURT’'S ENTRY OF ITS DECREE BECAUSE THE ELN TRUST
ALREADY TRANSFERRED OVER $4,000,000 IN ASSETS TO THE LSN
TRUST PURSUANT TO THISCOURT'SDIVORCE DECREE.

Lynita demands that this Court compel the ELN Trust to provide an updated financial
disclosure so as to ensure that it does not award Lynita and/or the LSN Trust any additional
property that has “been sold, transferred, or encumbered.” Said request should be denied for the
reasons set forth in the Opposition to Lynita's Countermotion, namely, Lynita does not possess a
community property interest in assets that the ELN Trust acquired after the entry of the Divorce
Decree. Further, and perhaps more importantly, pursuant to this Court’s Divorce Decree, the ELN
Trust already transferred over $4,000,000 in assets to the LSN Trust. Consequently, in the unlikely
event this Court finds that any assets contained within the ELN Trust at the time of the entry of the
Divorce Decree was community property, it could merely allow the LSN Trust to retain a portion of
Banone LLC, Russell Road Promissory Note, etc. As such, it is unnecessary for the ELN Trust to

provide its current financial disclosure.

E. THIS COURT SHOULD DENY LYNITA’S REQUEST TO SALE THE
BRIAN HEAD CABIN UNTIL AFTER LYNITA'S ACCOUNTS FOR THE
RENTS AND PROFITS THAT SHE COLLECTED FROM BANONE AND
LINDELL FROM 2013 THROUGH PRESENT.

Lynita' s request that this Court allow her to sell the Brian Head cabin and utilize said funds
to pay her attorneys’ fees and costs is absurd given her request that this Court impose a JPI. Lynita
cannot have it both ways. Indeed, Lynita cannot demand that this Court impose a JPI, which would
inhibit the ELN Trust’'s ability to conduct business on one hand, and then request that the Brian
Head cabin be sold so that she can use said sole proceeds for her own personal use and benefit on
the other hand. Further, if a JPI is imposed, and the ELN Trust is not allowed to sell any of its
property, it is unclear how the ELN Trust would be able to purchase the LSN Trust’s interest in the
Brian Head cabin.

Notwithstanding the foregoing, if this Court is inclined to order the Brian Head cabin be

sold, the sale proceeds should be held in escrow pending the production of Lynita s accounting to
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ensure that the ELN Trust has sufficient security for the hundreds of thousands, perhaps millions of
dollars, that Lynita owes the ELN Trust.** While Lynita self-servingly argues that “there is plenty

of security in the Lindell building,”*®

she has failed to produce any evidence to support her theory.
Obviously, if Lynita had provided quarterly accountings as ordered by this Court from June 2013
through present, this Court would be in the position to determine how much money the LSN Trust
owes the ELN Trust at this juncture. However, since she failed to do so (and has requested 60 days
to prepare an accounting), it would be inequitable for this Court to further deplete assets that
rightfully belong to the ELN Trust without evidence supporting Lynita's representation that the
Lindell building has sufficient security to protect the ELN Trust’sinterests. .

1. CONCLUSION

In light of the foregoing, the ELN Trust respectfully requests that this Court deny the relief
sought by Lynita in her Countermotion.
DATED this 29" day of August, 2017.
SOLOMON DWIGGINS & FREER, LTD.

By:_ /s/ Jeffrey P. Luszeck
MARK A. SOLOMON, ESQ.
Nevada State Bar No. 0418

JEFFREY P. LUSZECK, ESQ.
Nevada State Bar No. 9619
9060 West Cheyenne Avenue
Las Vegas, Nevada 89129

12 Said transfers, include, but are not limited to: (1) the 50% of the rents collected by Lynita from

the Lindell property from June 2013 through present; (2) 100% of the rents collected by Lynita for the
Banone, LLC properties from June 2013 through present; (3) 100% of the payments received from the
Farmouth Circle promissory note from June 2013 through present; (4) the $324,000 previously paid to
Lynita pursuant to this Court’s September 22, 2014, Order Regarding Transfer of Property and
Injunctions; (5) the $6,050 security deposited delivered to the LSN Trust by the Eric’'s SSST in or
around September 19, 2014; and (6) the $75,000 paid by the Eric’s SSST to the LSN Trust on or around
June 30, 2014. Further, Lynita and/or the LSN Trust have failed to pay her 50% of any expenses
pertaining to the Brian Head cabin. The total amount of expenses the LSN Trust owes from 2013
through July 18, 2017 is $30,265.93.

13 See Order Regarding Transfer of Property and Injunctions entered on September 22, 2014 at
4:14-20 (THE COURT FURTHER FINDS that the provisions contained in this order are intended to
preserve the real property described herein, and to secure with enjoined property(ies) any monetary
amounts owed by the parties, or transferred to the parties.”).
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY, pursuant to NRCP 5(b), that on August 29, 2017, | served a true and

correct copy of the foregoing RESPONSE TO DEFENDANT’'SREPLY TO OPPOSITION TO
COUNTERMOTION FOR FINAL JUDGMENT CONSISTENT WITH THE NEVADA
SUPREME COURT’'S REMAND OR, IN THE ALTERNATIVE, FOR AFFIRMATION OF
JOINT PRELIMINARY INJUNCTION, FOR A RECEIVER TO MANAGE THE
PROPERTY PENDING FINAL JUDGMENT, FOR UPDATED FINANCIAL
DISCLOSURES AND EXCHANGE OF FINANCIAL INFORMATION, AND FOR SALE
OF PROPERTY FOR PAYMENT OF ATTORNEYS FEES AND COSTS, to the following in
the manner set forth below:
[ ] Hand Delivery
[ ] U.S. Mail, Postage Prepaid
[ ] Certified Mail, Receipt No.:
[ ] Return Receipt Request
[ x] E-Service through Wiznet

DICKERSON LAW GROUP Rhonda K. Forsberg, Esq.

Robert P. Dickerson, Esq. 64 N. Pecos Road, Suite 800

1745 Village Center Circle Henderson, NV 89074

Las Vegas, NV 89134 Attorneys for Plaintiff

Attorneys for Defendant

/s/ Gretta G. McCall

An Employee of SOLOMON DWIGGINS & FREER, LTD.
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RPLY

MARK A. SOLOMON, ESQ.
Nevada State Bar No. 0418

E-mail: msolomon@sdfnvlaw.com
JEFFREY P. LUSZECK, ESQ.
Nevada State Bar No. 9619

E-mail: jluszeck@sdfnvlaw.com
SOLOMON DWIGGINS & FREER, LTD.
Cheyenne West Professional Centre/
9060 W. Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone No.: (702) 853-5483
Facsimile No.: (702) 853-5485

Attorneys for Matt Klabacka, Distribution
Trustee of the ERIC L. NELSON NEVADA
TRUST dated May 30, 2001

DISTRICT COURT
COUNTY OF CLARK, NEVADA
ERIC L. NELSON, 82‘:’)?'\'0
Plaintiff
VS.
LYNITA  SUE  NELSON,  MATT

KLABACKA, as Distribution Trustee of the
ERIC L. NELSON NEVADA TRUST dated
May 30, 2001,

Defendants.

MATT KLABACKA, Distribution Trustee of
the ERIC L. NELSON NEVADA TRUST
dated May 30, 2001,

Cross-claimant,
VS.

LYNITA SUE NELSON,

Cross-defendant.
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REPLY TO OPPOSITION TO MOTION TO ENFORCE SUPREME COURT'SORDER

DATED MAY 25,2017; MOTION TO HOLD LYNITA S. NELSON IN CONTEMPT FOR

VIOLATION OF SEPTEMBER 22, 2014 ORDER; AND FOR ATTORNEYS FEESAND
COSTS

AND

OPPOSITION TO COUNTERMOTION FOR FINAL JUDGMENT CONSISTENT WITH
THE NEVADA SUPREME COURT'SREMAND OR, IN THE ALTERNATIVE, FOR
AFFIRMATION OF JOINT PRELIMINARY INJUNCTION, FOR A RECEIVER TO

MANAGE THE PROPERTY PENDING FINAL JUDGMENT, FOR UPDATED

FINANCIAL DISCLOSURES AND EXCHANGE OF FINANCIAL INFORMATION, AND

FOR SALE OF PROPERTY FOR PAYMENT OF ATTORNEYS FEESAND COSTS

Matt Klabacka, Distribution Trustee of the ERIC L. NELSON NEVADA TRUST dated

May 30, 2001, hereby files his Reply to Opposition to Motion to Enforce Supreme Court’s Order
dated May 25, 2017; Motion to Hold Lynita S. Nelson in Contempt for Violation of September 22,
2014 Order; and for Attorneys Fees and Costs and Opposition to Countermotion for Final
Judgment Consistent with the Nevada Supreme Court’'s Remand or, in the Alternative, for
Affirmation of Joint Preliminary Injunction, for a Receiver to Manage the Property Pending Final
Judgment, for Updated Financial Disclosures and Exchange of Financial Information, and for Sale
of Property for Payment of Attorneys Fees and Costs.

This Reply and Opposition to Countermotion is made and based upon the pleadings and
papers on file herein, the Points and Authorities attached hereto, and any other evidence the Court
may adduce at the hearing on this matter.

DATED this 4™ day of August, 2017.

SOLOMON DWIGGINS & FREER, LTD.

By:_ /s/ Jeffrey P. Luszeck
MARK A. SOLOMON, ESQ., NSB 0418
JEFFREY P. LUSZECK, ESQ., NSB 9619
9060 West Cheyenne Avenue
Las Vegas, Nevada 89129
Attorneys for Matt Klabacka, Distribution
Trustee of the ERIC L. NELSON NEVADA
TRUST dated May 30, 2001
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

Lynita’'s Opposition and Countermotion disregards the Supreme Court’s Opinion, which is
now the law of the case. Specifically, Lynita has failed/refused to return assets that the ELN Trust
had previously transferred to it as a result of this Court’s imposition of a constructive trust and
finding of unjust enrichment despite the fact that the Supreme Court vacated the constructive trusts.
The Supreme Court’s ruling was effective immediately and not subject to a “remand hearing” as
Lynita would have this Court believe. Consequently, the ELN Trust’s Motion should be granted in
its entirety.

Lynita’'s Countermotion, which failed to comply with the requisite notice requirements,
should be denied because it misconstrues, and quite frankly ignores, the Supreme Court’s Opinion.
Further, the relief requested by Lynita is inapplicable to the ELN Trust and/or she failed to establish
why the requested relief should be granted. As such, Lynita's Countermotion should be denied in
its entirety.

1. LEGAL ARGUMENT

A THE PORTIONS OF THE SUPREME COURT’S OPINION REGARDING
THE IMPOSITION OF A CONSTRUCTIVE TRUST AND PAYMENT OF
ALIMONY FROM THE ELN TRUST EFFECTIVE IMMEDIATELY,
CONSTITUTES THE LAW OF THE CASE.

Contrary to Lynita's contention, the purpose of the ELN Trust’'s Motion is to “actually
enforce the Supreme Court’s Order” because said Order vacated the: (1) constructive trusts imposed
by the District Court in its Divorce Decree;' and (2) payment of alimony from the ELN Trust's
assets held in a blocked account at Bank of Nevada.’

Without citation to any authority to support her noncompliance with the Supreme Court’s

! See, e.g., Nevada Supreme Court Order dated May 25, 2017, p. 3 (“the constructive trusts

placed over the Russell Road and Lindell properties should be vacated”); p. 27 (“Consistent with
our analysis in the above sections, we conclude the constructive trusts should be vacated.”).

2 See, id., p. 3 (“the district court...erred insofar that the alimony was awarded against Eric’s
Trust...”); p. 3 (“the district court’s alimony award is...vacated to the extent that it is awarded
against Eric’s Trust instead of Eric in his personal capacity.”); p. 25 (“Accordingly, we vacate the
award in order for the district court to reassess that award against Eric in his persona capacity.”).
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Opinion, Lynita justifies her actions by stating that she is merely waiting for this Court to rule on
various issues on remand. While it is true that the Supreme Court remanded the matter to this Court
for further proceedings, it did not stay the portions of its Order vacating the constructive trusts or
payment of alimony from the ELN Trust pending remand. In other words, the Opinion vacating the
constructive trusts was effective immediately, and as such, is the law of the case. See, e.g., Hsu v.
County of Clark, 123 Nev. 625, 629-30, 173 P.3d 724, 728 (2007) (the law of the case doctrine “is
designed to ensure judicial consistency and to prevent the reconsideration, during the course of a
single continuous lawsuit, of those decisions which are intended to put a particular matter to rest.”);
Bd. of Gallery of History, Inc. v. Datecs Corp., 116 Nev. 289. 288, 994 P.2d 1149, 1150 (2000)
(where the law of the case doctrine applies, “the district court [is] without authority to make a
contrary finding.”).

Because the Supreme Court’s Opinion vacated the constructive trusts and alimony award

against the ELN Trust, it is respectfully requested that this Court enforce said Opinion and:

(1) compel the LSN Trust to execute the quitclaim deed transferring 50%
of the Lindell Property to the Eric’s SSST;

(2) compel the LSN Trust to provide the ELN Trust with copies of any and
all leases with the tenants (past or present) of the Lindell Property, and the
books and records relating to said tenants;

(3) compel the LSN Trust to pay the ELN Trust 50% of rent collected
from the Lindell Property from June 2013 through present;

(4) compel the LSN Trust to execute the quitclaim deeds transferring the
Banone, LLC properties to the ELN Trust;

(5) compel the LSN Trust to provide the ELN Trust with copies of any and
all leases with the tenants (past or present) of the Banone, LLC properties,
and the books and records relating to said tenants;

(6) compel the LSN Trust to pay the ELN Trust 100% of rent collected
from the Banone, LLC properties from June 2013 through present;

(7) compel the LSN Trust to pay the ELN Trust 100% of the payments
received from the Farmouth Circle Promissory Note;

(8) enter an order releasing to the ELN Trust the $720,000.00 that is being
held in a blocked account at Bank of Nevada;
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(9) compel Lynita to return the $324,000.00 that was previously paid by
the ELN Trust;

(10) compel the LSN Trust to return the $6,050.00 security deposit that the
ELN Trust delivered to the LSN Trust on or around September 19, 2014;

(11) compel the LSN Trust to prepare quarterly accountings for the
Lindell Property and Banone LLC properties from June 2013 through
present pursuant; and

(12) compel the LSN Trust to return to the ELN Trust the $75,000.00 paid
by Banone-AZ, LLC to the LSN Trust.

B. THE SUPREME COURT FOUND THAT ERIC AND LYNITA'S
COMMUNITY PROPERTY WAS TRANSMUTATED TO SEPARATE
PROPERTY AND LYNITA FAILED TO INTRODUCE ANY EVIDENCE,
LET ALONE CLEAR AND CONVINCING EVIDENCE, THAT THE
PARTIES SEPARATE PROPERTY WAS TRANSMUTATED BACK TO
COMMUNITY PROPERTY.

As an initial argument, Lynita requests that this Court review the evidence presented at trial
(in lieu of conducting a tracing) and find that all assets owned by the SSSTs (with the exception of
the Palmyra residence) are the community property of Eric and Lynita because all property was
acquired during the marriage and her belief that the ELN Trust “conceded” at trial that it could not
trace its assets from the property identified in the Separate Property Agreement. Lynita's argument
is contrary to the Supreme Court’s Opinion that specifically provides that the Separate Property
Agreement was a valid agreement and transmutated Eric and Lynita’'s community property to
separate property. See, e.g., Opinion at p. 12 (“We conclude that the SPA is avalid agreement and
transmutated the Parties community property to separate property.”). The fact that much of the
original assets identified in the Separate Property Agreement were ultimately sold and said proceeds
were utilized to purchase other property is inconsequential, because all acquisitions in Eric’'s
Separate Property Trust originated from his separate property. Moreover, as discussed below, the
Supreme Court also held that Eric’s SSST was funded with his separate property in 2001. Because
of such transmutation, Nevada law is clear that it is Lynita/Lynita’'s SSST, as opposed to Eric/the
ELN Trust, that has the burden to show that Eric’'s separate property was transmutated back to

community property.
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“Once the separate character of property is established, a presumption arises that it remained
separate property in the absence of sufficient evidence to show an intent to transmute the property
from separate property to community property.”® Indeed, “the right of the spouses in their separate
property is as sacred as is the right in their community property, and when it is once made to appear
that property was once of a separate character, it will be presumed that it maintains that character
until some direct and positive evidence to the contrary is made to appear.”* This presumption shifts
the burden of proof to the party claiming the property was transmutated to community property.”
The spouse claiming transmutation of separate property must produce objective evidence showing
that, during the marriage, the parties themselves regarded the property as common property of the
marriage; such evidence may include placing the property in joint names, transferring the property
to the other spouse as a gift, using the property exclusively for marital purposes, commingling the
property with marital property, using marital funds to build equity in the property, or exchanging
the property for marital property.® With specific regard to real property, for it to be transmutated to
community property, there generally must be an acknowledged writing proving the intent of the
separate real property holder to transmutate it to community property (e.g. community property

agreement).”’

3 In re Estate of Borghi, 219 P.3d 932 (Wash. 2009).
4 Id.

> 37 Am. Jur. Proof of Facts 2d 379 (Originally published in 1984)(* Ordinarily, the burden of
proof to show that separate property has been transmuted into community property rests on the
party alleging that such transmutation has taken place. This rule flows from the presumption that
property once fixed as the separate property of one spouse has not been converted by agreement
into community property merely because the other spouse acquires possession, management, or
control of it. In such cases, the property is presumed to remain separate property, and the burden
rests on the other spouse, claiming a gift or change in status of the property, to show that it has in
fact been transmuted.”); Kenneth W. Weber, Washington Practice: Family and Community
Property Law § 10.1, at 133 (1997) ( “Possibly more than in any other area of law, presumptions
play an important role in determining ownership of assets and responsibility for debt in community

property law.”).
® Crossland v. Crossland, 397 S.C. 406, 725 S.E.2d 509 (Ct. App. 2012).
! In re Estate of Borghi, 219 P.3d 932 (Wash. 2009); see also Volz v. Zang, 113 Wash. 378,

383, 194 P. 409 (1920).
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Here, the Supreme Court confirmed that Lynita has the burden to show that the separate
property was transmutated back to community property after 2001, because the purpose of the

tracing is “to determine whether any community property exists within the trusts.” See Supreme

Court Opinion at 17. In other words, if all property owned by the SSSTs is community property
because it was acquired during Eric and Lynita' s marriage, the Supreme Court would have ruled in
Lynita's favor and there would be no reason to conduct a tracing to “determine whether any
community property exists.”

In light of the foregoing, if this Court believes that it has sufficient information to conduct a
tracing “to determine whether any community property exists within the trusts’ after 2001, without
retaining a forensic accountant, the ELN Trust requests that this Court grant the relief requested in
the Motion to Enforce the Supreme Court’s Order because Lynita has failed to show by clear and
convincing evidence that the separate property contained within the ELN Trust was transmutated to

community property.

C. LYNITA'S REQUESTED TRACING 1S OVERBROAD AND RUNS
CONTRARY TO THE NEVADA SUPREME COURT’S ORDER.

If this Court finds that a tracing is necessary to “determine whether any community
property exists within the trusts,” it is not as broad as Lynita would have this Court believe for the
following reasons. First, the Supreme Court never ordered this Court to conduct a tracing from
1993 through the creation of the SSSTs in 2001 because it repeatedly held that the ELN Trust and

Lynita's SSST were funded with their respective separate property:

Later, the parties converted those trusts into self-settled spendthrift trusts (SSSTs)
and funded them with their respective separate property. P. 2.

In 2001, Eric and Lynita converted their separate property trusts into Eric’s Trust
and Lynita' s Trust, respectively, and funded the SSSTs with the separate property
contained within the separate property trusts. P. 4.

On June 3, 2013, the district court issued the decree. The district court found that
the SPA was valid and the parties SSSTs were validly established and funded
with separate property. P. 6.

For the reasons set forth below, we hold the SSSTs are valid and the trusts were
funded with separate property stemming from a valid separate property
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agreement. P. 13.

Thus, the Supreme Court found that the ELN Trust was funded in 2001 with his separate
property, as opposed to community property. This finding was based upon Lynita's failure to show
by clear and convincing evidence that the separate property was transmutated back to community
property and the following evidence: (1) the Separate Property Agreement, which as indicated
supra, the Nevada Supreme Court found to be valid; (2) the Separate Property Trusts, which
provides “[t]he property comprising the original Trust estate, during the life of the Trustor, shall
retain its character as his separate property...;% (3) Shelley Newell, the bookkeeper for Eric and
Lynita's Separate Property Trusts testified that the assets and liabilities owned by the Trusts were
kept separate, and that all acquisitions in Eric’'s Separate Property Trust originated from Eric’s
separate funds;® and (4) Section 12.13 of both the ELN Trust and Lynita's SSST, which provide:

Separate Property. Any property held in trust and any income earned by the

trust created hereunder shall be the separate property (in distinction with

community property, joint tenancy property, tenancy in common, marital

property, quasi-community property or tenancy by the entirety) of the

beneficiaries of such trusts. Additionally, any distribution to or for the benefit of

the beneficiary shall be and remain the sole and separate property and estate of the
beneficiaries.

By finding that the ELN Trust and Lynita’s SSST were funded with their respective
separate property the Supreme Court has established the law of the case, and Lynita's argument
that the tracing should begin in 1993 fails.

Second, this Court disposed of all assets (except Wyoming downs) in its Divorce Decree
entered on June 3, 2013. Consequently, even assuming the ELN Trust possesses Lynita's
community property acquired after 2001, she does not possess a community property interest in
the assets that the ELN Trust acquired after the Divorce Decree was entered.

Finally, it is unnecessary to conduct a tracing on Wyoming Downs because: (1) this Court

previously found that Wyoming Downs was not community property; and (2) the Supreme Court

8 See the Eric L. Nelson Separate Property Trust at p. 1.

° See Trial Testimony of Shelley Newell dated July 17, 2012, pp. 105-144.
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upheld the September 22, 2014 Order that disposed of said asset. Specifically, as this Court will
certainly recall, the Divorce Decree disposed of all of the assets owned by the ELN Trust and
Lynita’'s SSST, with the exception of Wyoming Downs. After a separate evidentiary hearing on

Wyoming Downs on May 30, 2014, this Court entered the following findings and orders:

THE COURT FURTHER FINDS that although Wyoming Downs was acquired by
the ELN Trust during the pendency of the marriage between Eric L. Nelson and
Lynita S. Nelson, the Court does not find it to be community property as it was
clearly purchased through Dynasty, an entity wholly owned by the ELN Trust and
the Court maintained the ELN Trust. The Court found no facts leading it to
conclude Lynita S. Nelson or the LSN Trust has an interest in Wyoming Downs.
The Court maintained the integrity of the ELN Trust and LSN Trust for the reasons
set forth in the Divorce Decree.

THE COURT FURTHER FINDS that there was no transmutation of Wyoming
Downs from separate property to community property, even assuming that Wyoming
Downs was separate property of Eric L. Nelson, and not the property of the ELN
Trust, separate and distinct from Eric L. Nelson. See Notice of Entry of Order
entered September 22, 2014.

Lynita appealed the September 22, 2014 Order. Indeed, one of the “Issues on Appeal” that Lynita

identified in her Docketing Statement was the following:

Whether the district court erred in denying Lynita a one-half (1/2) interest in
Wyoming Downs, which was purchased during the pendency of Eric’s and Lynita's
divorce proceedings. See LSN Trust's Docketing Statement at 4:10-12, a copy of
which is attached hereto as Exhibit 1.

In its Opinion, the Nevada Supreme Court upheld, as opposed to overturned, the September 22,

2014 Order:

Accordingly, we affirm in part and vacate in part the district court’s decree of
divorce, affirm in part and vacate in part the district court’s June 8, 2015, order
modifying and implementing the divorce decree, and remand this matter for
further proceedings consistent with this opinion. See Nevada Supreme Court
Order at p. 30.

Further, and perhaps most importantly, footnote 9 provides. “[w]e have considered the parties
other arguments [which would have included Lynita’s argument with respect to Wyoming Downs|

and conclude they are without merit.” In light of the foregoing, it is unnecessary (and improper) to

10 See also Lynita's Answering Brief and Opening Brief on Cross-Appeal at pp. 52-53, a copy

of which is attached hereto as Exhibit 2.
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re-litigate issues surrounding Wyoming Downs because the Nevada Supreme Court’s ruling on this

issue is the law of the case.

D. IT IS INAPPROPRIATE TO ENTER A JOINT PRELIMINARY
INJUNCTION AND/OR APPOINT A RECEIVER.

Lynita's request that this Court “expressly affirm the Joint Preliminary Injunction previously
entered, and require all parties to transfer their property to a third-party receiver until a final
decision is rendered in this matter” should be denied. EDCR 5.85 only applies to the husband and
wife in a divorce proceeding, of which the ELN Trust is not. Consequently, if Lynita wishes to
pursue an injunction against the ELN Trust she will need to seek a formal injunction that complies
with NRCP 65.

This Court should similarly deny Lynita's request for the appointment of a receiver'!
because it is a “harsh and extreme remedy which should be used sparingly and only when securing
of ultimate justice requires it.” Hines v. Plant, 99 Nev. 259, 261, 661 P.2d 880, 881-82 (Nev.

1983). As explained by the Supreme Court:

The reasons for the above rules are fundamental: appointing a receiver to
supervise the affairs of a business is potentially costly, as the receiver typically
must be paid for his or her services. A receivership also significantly impinges on
the right of individuals or corporations to conduct their business affairs as they
see fit, and may endanger the viability of a business. The existence of a
receivership can also impose a substantial administrative burden on the court.
Hines, 99 Nev. at 261, 661 P.2d at 882.

Further, the court should not appoint a receiver if injury resulting from the appointment is
outweighed by the injury the applicant seeks to deter. See Lynch v. Lynch, 277 S.\W.2d 692, 694
(Mo. Ct. App. 1955) (holding that a “receiver should be appointed only when the court is satisfied
that the appointment will promote the interests of one or both parties, that it will prevent manifest

wrong, imminently impending, and that the injury will not be greater than the injury sought to be

1 As this Court will certainly recall, Lynita previously sought the imposition of a receiver;

however, this Court denied such requests. See Order from April 10, 2012 Hearing and Injunction
previously entered on August 31, 2012, at 4:13-15 (“IT ISFURTHER ORDERED that Defendant’s
requests to appoint a receiver to manage the assets of the Eric’s SSST, and to place in a blocked
account the proceeds from the Mellon Bank account, and Wyoming Downs purchase are
DENIED.").
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averted.”).

Here, the appointment of a receiver is outweighed by the injury to the ELN Trust that Lynita
seeks to deter. First, the appointment of a receiver is costly and will greatly add to the expense of
litigation. To date, the Parties have spent millions of dollars in legal fees in this proceeding. Based
upon her prior conduct, the ELN Trust is informed and believes Lynita will seek to have any and all
fees incurred by a receiver paid by the ELN Trust. Second, the appointment of a receiver would
likely impinge upon the ability of Eric, the Investment Trustee, to manage and invest the ELN Trust
as required by the terms of the ELN Trust,"* Nevada statutes'® and treatises'* thereby endangering
the viability of the assets and/or business interests of the ELN Trust. As this Court has recognized
on numerous occasions, Eric is a proven and successful businessman and both the ELN Trust and
LSN Trust have acquired great wealth as a result of his efforts. Appointing a receiver who is not
familiar the management/operation of distressed assets could have a disastrous effect on the value
of said assets. Third, the appointment of a receiver will impose a substantial administrative burden
on this Court. Finally, given the make-up of the assets of the ELN Trust, some of which require
specific licenses, it would be impractical, if not impossible, for a receiver to manage the same.

In light of the foregoing, Lynita’'s Countermotion for the appointment of a receiver is
improper and must be denied.

111
111

12 See the ELN Trust at Article Ill, Section 3.1 and Article XII, Section 12.1(b), Section
12.1(e), Section 12.1 (f), Section 12.1(0), Section 12.1 (t), Section 12.1(v) and Section 12.1(aa)

13 See NRS 164.715 (“A trustee shall invest and manage the trust property solely in the interest
of the beneficiaries’); NRS 164.740 (duty to comply with prudent investor rule); NRS 164.750 (“A
trustee shall diversify the investments of thetrust. . .”).

14 See 76 Am. Jur. 2d Trusts § 435 (“Under the general law . . . [atrustee] must exercise his or
her independent discretion and judgment in reference to the investment of funds, even where broad
discretionary power of investment is given, although provisions enlarging his or her power to invest
are strictly construed.”); G. Bogert, The law of Trusts and Trustees § 611 (3d ed. 2010) (“The duty
to invest and make the trust property productive must be performed within a reasonable time,
considering the difficulty or ease of finding an appropriate investment and other circumstances.”).

1 PSAPPO169




© o000 ~N oo o1 b O wWw N

N T N N N T N T N N T N S I N N T e
© N o g s W N P O © ©® N o g~ »w N kP O

E. THE ELN TRUST SHOULD NOT BE REQUIRED TO PRODUCE
FINANCIAL INFORMATION AND DOCUMENTS CONCERNING ITS
CURRENTS ASSETS AND/OR TRANSACTIONS OCCURRING SINCE THE
COURT’'SENTRY OF ITSDECREE.

Lynita does not possess a community property interest in assets that the ELN Trust acquired
after entry of the Divorce Decree, and Lynita has failed to introduce any authority to the contrary.
Consequently, Lynita' s request that this Court order the ELN Trust to supplement and produce “all
financial information and documents previously produced to provide a complete and accurate
picture of al financial dealings since the date of last production” should be denied.

Although the ELN Trust should not be required to provide financial information concerning
its current assets, Lynita should do so because she is in possession of property that the Supreme
Court found was improperly transferred to Lynita/lLynita's SSST and should be overturned.
Consequently, the ELN Trust is entitled to know the current status of said assets, including the rents

that it has collected for the past four years.

F. THIS COURT SHOULD DENY LYNITA’S REQUEST TO SALE THE
BRIAN HEAD CABIN.

The ELN Trust would not generally object to Lynita and/or LSN Trust selling its property;
however, here, the Brian Head cabin is owned 50% by the LSN Trust and 50% by the ELN Trust,

and the ELN Trust does not want to sell its 50% interest. If Lynita desires to sell her 50% interest
of the Brian Head cabin, then she has the right to do so.

Notwithstanding the foregoing, Lynita’s request is still improper because this Court
previously ruled that it would utilize the Brian Head cabin as security for “any amounts owed by the
parties.”

THE COURT FURTHER FINDS that the provisions contained in this order are

intended to preserve the real property described herein, and to secure with

enjoined property(ies) any monetary amounts owed by the parties, or transferred

to the parties.’

Here, more now than ever, Lynita should not be allowed to sell the Brian Head property
because based upon the Nevada Supreme Court’s Order she must repay the ELN Trust for the

1o See Order Regarding Transfer of Property and Injunctions entered on September 22, 2014 at

4:14-20.
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substantial assets that the ELN Trust transferred to her and/or the LSN Trust pursuant to the
Divorce Decree and June 8, 2015 Order that have subsequently been overturned. Said transfers,
include, but are not limited to: (1) the 50% of the rents collected by Lynita from the Lindell
property from June 2013 through present; (2) 100% of the rents collected by Lynita for the Banone,
LLC properties from June 2013 through present; (3) 100% of the payments received from the
Farmouth Circle promissory note from June 2013 through present; (4) the $324,000 previously paid
to Lynita pursuant to this Court’s September 22, 2014, Order Regarding Transfer of Property and
Injunctions; (5) the $6,050 security deposited delivered to the LSN Trust by the Eric’s SSST in or
around September 19, 2014; and (6) the $75,000 paid by the Eric’s SSST to the LSN Trust on or
around June 30, 2014.

In addition to the transfers mentioned above, Lynita and/or the LSN Trust have failed to pay
her 50% of any expenses pertaining to the Brian Head cabin. The total amount of expenses from
2013 through July 18, 2017 is $30,265.93.%°

On a final note, it is difficult to fathom that Lynita will be unable to pay her attorneys’ fees
and costs unless the Brian Head cabin is sold. Indeed, since June 2013 Lynita has received over
$2,000,000 through rents collected from the Banone, LLC and Lindell properties, the sale of the
Palmyra residence on or around November 1, 2013, for $829,000, see Grant, Bargain and Sale

Deed, attached hereto as Exhibit 4, and the $324,000 previously paid to Lynita pursuant to this

Court’s September 22, 2014, Order Regarding Transfer of Property and Injunctions.

In light of the foregoing, the ELN Trust respectfully requests that this Court deny Lynita's
request; however, in the event that a sale is ordered, the ELN Trust requests the ability to purchase
the Brian Head cabin as set forth in this Court’s Divorce Decree at 46:13-15: “IT IS FURTHER
ORDERED that both parties shall have the right of first refusal should either Trust decide to sell its
interest in the Brian Head cabin.”

111
111
16

See Utah Cabin Expenses Summary Sheet, attached hereto as Exhibit 3.
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G. THE ELN TRUST IS ENTITLED TO ATTORNEYS FEES AND COSTS
FOR LYNITA'S FAILURE TO ABIDE BY THE ORDERS ENTERED BY
THE NEVADA SUPREME COURT AND THIS COURT.

The ELN Trust is entitled to its attorneys’ fees and costs associated with the instant Motion
because of Lynita's failure to comply with the orders of both the Nevada Supreme Court and this
Court. Once again, the constructive trust and/or payment of alimony was vacated on May 25, 2017,
and was not stayed pending “this Court’s remand hearing, and prior to receiving direction of this
Court.”

Further, Lynita has failed to provide quarterly accountings as required by this Court’s
September 22, 2014 Order. Lynita justifies her noncompliance based on her belief that the ELN
Trust did not provide the information after the Supreme Court stayed the District Court proceeding.
Said argument fails, however, because on June 28, 2017, after the appeal was closed and the stay
lifted, Lynita’'s Counsel made it clear that she would not produce said accountings. In other words,
although Lynita is now taking the position that “Lynita is not opposed to providing the leases or
guarterly accountings, and will be providing same shortly” that was not her position on June 28,
2017. Consequently, the ELN Trust was left with no choice but to seek intervention from this
Court.

1.  CONCLUSION

In light of the foregoing, the ELN Trust respectfully requests that this Court granted the
Motion to Enforce in its entirety, and deny the relief sought by Lynita in her Countermotion.
DATED this 4™ day of August, 2017.
SOLOMON DWIGGINS & FREER, LTD.

By:_ /s/ Jeffrey P. Luszeck

MARK A. SOLOMON, ESQ.

Nevada State Bar No. 0418

JEFFREY P. LUSZECK, ESQ.

Nevada State Bar No. 9619

9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
Attorneys for Matt Klabacka, Distribution
Trustee of the ERIC L. NELSON NEVADA
TRUST dated May 30, 2001
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY, pursuant to NRCP 5(b), that on August 4, 2017, | served a true and
correct copy of the foregoing REPLY TO OPPOSITION TO MOTION TO ENFORCE

SUPREME COURT’S ORDER DATED MAY 25, 2017; MOTION TO HOLD LYNITA S.

NELSON IN CONTEMPT FOR VIOLATION OF SEPTEMBER 22, 2014 ORDER; AND

FOR ATTORNEYS FEES AND COSTS AND OPPOSITION TO COUNTERMOTION

FOR FINAL JUDGMENT CONSISTENT WITH NEVADA SUPREME COURT’'S

REMAND, OR IN THE ALTERNATIVE, FOR AFFIRMATION OF JOINT

PRELIMINARY INJUNCTION, FOR A RECEIVER TO MANAGE THE PROPERTY

PENDING FINAL JUDGMENT, FOR UPDATED FINANCIAL DISCLOSURES AND
EXCHANGE OF FINANCIAL INFORMATION, AND FOR SALE OF PROPERTY FOR
PAYMENT OF ATTORNEYS FEES AND COSTS, to the following in the manner set forth
below:
[ ] Hand Delivery
[ ] U.S. Mail, Postage Prepaid
[ ] Certified Mail, Receipt No.:
[ ] Return Receipt Request
[ x] E-Service through Wiznet

DICKERSON LAW GROUP Rhonda K. Forsberg, Esqg.

Robert P. Dickerson, Esq. 64 N. Pecos Road, Suite 800

1745 Village Center Circle Henderson, NV 89074

Las Vegas, NV 89134 Attorneys for Plaintiff

Attorneys for Defendant

/s/ Gretta G. McCall

An Employee of SOLOMON DWIGGINS & FREER, LTD.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

LYNITA SUE NELSON,
INDIVIDUALLY, AND IN HER Supreme Court Case No.:
CAPACITY AS INVESTMENT _ _
TRUSTEE OF THE LYNITA S. Electronically Filed
NELSON NEVADA TRUST DATED ) District CtOcS0NRO1B410:087a.m.
MAY 30, 2001, Elizabeth A. Brown

. Clerk of Supreme Court

Petitioner,

V.
EIGHTH JUDICIAL DISTRICT

COURT OF THE STATE OF
NEVADA, FAMILY DIVISION,
CLARK COUNTY; THE
HONORABLE FRANK P.
SULLIVAN,

Respondents,

ERIC L. NELSON, INDIVIDUALLY,
AND IN HIS CAPACITY AS
INVESTMENT TRUSTEE OF THE
ERIC L. NELSON NEVADA TRUST,
DATED MAY 30, 2001, and MATT
KLABACKA, DISTRIBUTION
TRUSTEE OF THE ERIC L.
NELSON NEVADA TRUST, DATED
MAY 30, 2001,

Real Parties in Interest.

PETITIONER, LYNITA SUE NELSON’S, SUPPLEMENTAL
APPENDIX OF EXHIBITS TO PETITION FOR
WRIT OF MANDAMUS VOLUME 1

HE DICKERSON KARACSONYI LAW GROUP
OBERT P. DICKERSON, ESQ.

evada Bar No. 000945
OSEF M. KARACSONYT, ESQ.

evada Bar No. 010634

745 Village Center Circle

as Vegas, Nevada 89134

elep hone g 02)388-8600

acs1m1le (702)388-0210

mail: info(@thedklawgroup.com

ttorneys for Petitioner, LYNITA SUE NELSON

Docket 77254 Document 2018-42488
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DATE
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PAGE
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07/31/17

Appendix of Exhibits to Defendant’s
Opposition to Motion to Enforce
Supreme Court’s Order Dated Ma

25, 2017; Motion to Hold Lynita S.
Nelson in Contempt for Violation of
September 22, 2014 Order; and for
Attorneys’ Fees and Costs and
Countermotion for Final Judgment
Consistent with Nevada Supreme
Court’s Remand, or in the Alternative,
for Affirmation of Joint Preliminary
Injunction, for a Receiver to Manage
Property Pending Final Judgment, %or
Updated Financial Disclosures and
Exchange of Financial Information,
and for Sale of Property for Payment
of Attorneys’ Fees and Costs

0149-0158

05/22/18

Decision Affirming the Date of
Tracing; Denying a Separate Blocked
Account for $720,000; and Granting a
Joint Preliminary Injunction for the
Banone, LLC. and Lindell Properties,
entered in case no. D-09-411537-D

0339-0345

04/19/18

Decision entered in case no. D-09-
411537-D ‘

0291-0299

10/16/18

Decision entered in case no. D-09-
411537-D

0509-0518

07/31/17

Defendant’s Opposition to Motion to
Enforce Supreme Court’s Order Dated
May 25, 2017; Motion to Hold Lynita
S. Nelson in Contempt for Violation
of September 22, 2014 Order, and for
Attorneys’ Fees and Costs and
Countermotion for Final Judgment
Consistent with Nevada Supreme
Court’s Remand, or in the Alternative,
for Affirmation of Joint Preliminary
Injunction, for a Receiver to Manage
Property Pending Final Judgment, for
Updated Financial Disclosures and
Exchange of Financial Information,
and for Sale of Property for Payment
of Attorneys’ Fees and Costs

0134-0148
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08/22/17

Defendant’s Reply to O{) osition to
Countermotion for Fina IJ)udgment
Consistent with Nevada Supreme
Court’s Remand, or in the Alternative,
for Affirmation of Joint Preliminary
Injunction, for a Receiver to Manage
Property Pending Final Judgment, for
Updated Financial Disclosures and
Exchange of Financial Information,
and for Sale of Property for Payment
of Attorneys’ Fees and Costs

0197-0213

07/12/18

Defendant’s Reply to Plaintiff’s
Opposition to Defendant’s Motion for
Reconsideration and Clarification of
the Court’s Decision Entered May 22,
2018 and Opposition to
Countermotion to: (1) Terminate the
JPI; (2) Impose a Bond on an
Property Subject to the JPI; g)
Expunge the Lis Pendens; (4) Allow
the ELN Trust to Manage Lindell; and
(5) Attorneys’ Fees and Costs

0412-0432

05/21/18

Initial Otpposition to Lynita Nelson’s
Motion for Reconsideration and
Clarification of the Court’s Decision
Entered April 19, 2018;
Counterpetition to Remove Lis
Pendens Inappropriately Filed by the
LSN Trust; and for Attorneys’ Fees
and Costs

0330-0338

05/03/18

Lynita Nelson’s Motion for
Reconsideration and Clarification of
tlhge (Zloilé't’s Decision Entered April

, 20

0311-0329

06/05/18

Lynita Nelson’s Motion for
Reconsideration and Clarification of
the Court’s Decision Entered May 22,
2018

0355-0362

07/10/17

Motion to Enforce Supreme Court’s

Order Dated May 25, 2017; Motion to

Hold Lynita S. I\},elson in Contempt

for Violation of September 22, 2014

8rder; and for Attorneys’ Fees and
osts

0035-0133

05/25/17

Nevada Supreme Court Opinion filed
in case no. 66772

0005-0034

11/03/14

Notice of Appeal

0001-0004

04/19/18

Notice of Entry of Order entered in
case no. D-09-411537-D

0300-0310
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05/22/18

Notice of Entry of Order entered in
case no. D-09-411537-D

0346-0354

10/16/18

Notice of Entry of Order entered in
case no. D-09-411537-D

0519-0530

06/22/18

Notice of Joinder to Opposition to
Lynita Nelson’s Motion for
Reconsideration and Clarification of
the Court’s Decision Entered May 22,
2018; and Countermotion to: (1)
Terminate the JPI; (2) Impose a Bond
on any Property Subject to the JPI; (3)
Expunge the Inappropriately
Recorded Lis Pendens; (4) Allow the
ELN Trust to Manage Lindell; and (5)
Attorneys’ Fees and Cost

0409-0411

08/04/17

Notice of Joinder to Reply to
Opposition to Motion to Enforce
Supreme Court’s Order Dated Ma
25, 2017; Motion to Hold Lynita S.
Nelson in Contempt for Violation of
September 22, 2014 Order; and for
Attorney’s Fees and Costs and
Opposition to Countermotion for
Final Judgment Consistent with the
Nevada Supreme Court’s Remand or,
in the Alternative for Affirmation of
Joint Preliminary Injunction for a
Receiver to Manage the Property
Pending Final Judgment, for Updated
Financial Disclosures and Exchange
of Financial Information, and for Sale
lgf Property for Payment of Attorney’s
ees

0192-0196

06/22/18

Opposition to Lynita Nelson’s Motion
for Reconsideration and Clarification
of the Court’s Decision Entered May
22, 2018; and Countermotion to: (1)
Terminate the JPI; (2) Impose a Bond
on any Property Subject to the JPI; (3)
Expunge the Inappropriately
Recorded Lis Pendens; (4) Allow the
ELN Trust to Manage Lindell; and (5)
Attorneys’ Fees and Costs

0363-0408
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08/04/17

Re;f;ly to Opposition to Motion to
Enforce Supreme Court’s Order Dated
May 25, 2017; Motion to Hold Lynita
S. Nelson in Contempt for Violation
of September 22, 2014 Order; and for
Attorneys’ Fees and Costs and
Opposition to Countermotion for
Final Judgment Consistent with the
Nevada Supreme Court’s Remand or,
in the Alternative, for Affirmation of
Joint Preliminary Injunction, for a
Receiver to Manage the Property
Pending Final Judgment, for Updated
Financial Disclosures and Exchange
of Financial Information, and for Sale
of Property for Payment of Attorneys’
Fees and Costs

0159-0191

08/29/17

Response to Defendant’s Reply to
Opposition to Countermotion for
Final Judgment Consistent with the
Nevada Supreme Court’s Remand or,
in the Alternative, for Affirmation of
Joint Preliminary Injunction, for a
Receiver to Manage the Property
Pending Final Judgment, for Updated
Financial Disclosures and Exchange
of Financial Information, and for Sale
of Proper%r for Payment of Attorneys’
Fees and Costs v

0214-0224

2,3

07/23/18

Transcript Re: All Pending Motions
from Monday, July 23, 2018 (Errata)

0433-0508

1,2

01/31/18

Transcript Re: Status Check of
Wednesday, January 31, 2018
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IN THE SUPREME COURT OF THE STATE OF NEVADA

MATT KLABACKA, DISTRIBUTION No. 66772
TRUSTEE OF THE ERIC L. NELSON :

cOERHE o
NEVADA TRUST DATED MAY 30, 2001, E: g i g @

Appellant/Cross-Respondent,

Vs,

LYNITA SUE NELSON,
INDIVIDUALLY AND IN HER
CAPACITY AS INVESTMENT
TRUSTEE OF THE LSN NEVADA
TRUST DATED MAY 30, 2001; AND
ERIC L. NELSON, INDIVIDUALLY
AND IN HIS CAPACITY AS
INVESTMENT TRUSTEE OF THE
ERIC L. NELSON NEVADA TRUST
DATED MAY 30, 2001,
Respondents/Cross-Appellants.

MATT KLABACKA, AS DISTRIBUTION No. 68292
TRUSTEE OF THE ERIC L. NELSON
NEVADA TRUST DATED MAY 30, 2001,
Appellants,

vS. :

ERIC L. NELSON; LYNITA SUE
NELSON, INDIVIDUALLY; AND LSN
NEVADA TRUST DATED MAY 30, 2001,
Respondents.

Consolidated appeal and cross-appeal from a decree of divorce
and appeal from findings of fact and conclusions of law modifying a divorce
decree. Eighth Judicial District Court, Family Court Division, Clark
County; Frank P. Sullivan, J udge,

Affirmed in part, vacated in part, and remanded.
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Solomon Dwiggins & Freer, Ltd., and Jeffrey P. Luszeck and Mark A.
Solomon, Las Vegas,

for Matt Klabacka, distribution trustee of the Eric L. Nelson Nevada
Trust.

Dickerson Law Group and Josef M. Karacsonyi, Robert P. Dickerson, and
Katherine L. Provost, Las Vegas,
for Lynita Sue Nelson, individually and in her capacity as investment
trustee of the LSN Nevada Trust.

Rhonda K. Forsberg, Chtd., and Rhonda K. Forsberg, Henderson,
for Eric L. Nelson, individually and in his capacity as investment trustee
of the Eric L. Nelson Nevada Trust.

BEFORE THE COURT EN BANC.

OPINION
By the Court, GIBBONS, J.:

These appeals involve a divorce and a division of assets held in
self-settled spendthrift trusts owned by the former husband and wife.
Suffice it to say, the parties have substantial trust issues. Ten years into
their marriage, Eric and Lynita Nelson signed a separate property
agreement (the SPA) that transmuted their property into separate
property and placed that property into the parties’ respective separate
property trusts. Later, the parties converted those trusts into self-settled
spendthrift trusts (SSSTs) and funded them with their respective separate
property. The SSSTs were, respectively, the Eric L. Nelson Nevada Trust
(Eri¢’s Trust) and the Lynita S. Nelson Nevada Trust (Lynita’s Trust). In
2009, the parties began divorce proceedings and subsequently added the
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SSSTs as necessary - parties. Issues presented within the divorce
proceedings bring us to the instant appeals.

We conclude (1) the family court has subject-matter
jurisdiction over the trust-related claims in the Nelsons’ divoree; (2) the
SPA and SSSTs are valid and unambiguous; (3) the district court erred in
considering parol evidence to determine the parties’ intent behind the SPA
and SSSTs; (4) the district court erred in equalizing the trust assets;
(5) the district court erred in ordering Eric’s personal obligations to be
paid by Eric’s Trust; (6) the district court did not err in awarding Lynita a
lump sum alimony award of $800,000, but erred insofar that the alimony
was awarded against Eric’s Trust, and not Eric in his personal capacity;
(7) the district court erred in making findings of unjust enrichment after
the claim was dismissed; (8) the constructive trusts placed over the
Russell Road and Lindell properties should be vacated; and (9) the June 8,
2015, order should be vacated to the extent it enforces or implements
portions of the divorce decree relating to assets in Erie’s Trust and
Lynita’s Trust and affirmed in all other respects.

Given the complexity of the divorce decree (the decree), we
conclude that (1) the dissolution of marital bonds between Erie and Lynita
is affirmed, (2) the district court’s alimony award is affirmed in part but
vacated to the extent it is awarded against Eric’s Trust instead of Eric in
his personal capacity, (3) the district court’s child support award is
affirmed in part but vacated to the extent it is awarded against Eric’s
Trust instead of Eric in his personal capacity, (4) all other portions of the
decree are vacated, (5) the June 8, 2015, order, is vacated to the extent it
enforces or implements portions of the divorce decree relating to assets in

Eri¢’s Trust and Lynita’s Trust and affirmed in all other respects, and
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(6) the case is remanded to the district court for further proceedings
consistent with this opinion.

FACTS AND PROCEDURAL HISTORY
The SPA

In 1993, Eric and Lynita entered into the SPA in order to
transmute the family’s, community assets into the parties’ respective
separate property. The tSPA equally divided the parties’ assets into two
separate property trusts. Both parties consulted counsel prior to signing
the document, and Lynita consulted additional outside counsel prior to her
signing.

In relevant part, the SPA states that “the parties hereto desire
to split the community estate into the sole and separate property of each
spouse 1n accordance with and for the purposes contained in NRS 123.130
through 123.170, inclusive.” Additionally, the SPA provides that “[t]he
[plarties agree that [the SPA] shall be controlling in determining the
ownership of each party’s property regardless of the manner in which the
property was previously held or titled, acquired through capital or
personal efforts, or whether the property is real, personal or any variation
thereof.”

The S55Ts

In 2001, Eric and Lynita converted their separate property
trusts into Eric’s Trust and Lynita’s Trust, respectively, and funded the
SSSTs with the separate property contained within the separate property
trusts. The trust agreements for Eric’s Trust and Lynita’s Trust are
nearly identical. Both trust agreements are in writing and establish an
irrevocable trust. Each trust has a spendthrift provision that provides, in

relevant part:
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No property (income or principal) distributable
under this Trust Agreement, . . . shall be subject to
anticipation or assignment by any beneficiary, or
to attachment by or of the interference or control
of any creditor or assignee of any beneficiary, or be
taken or reached by any legal or equitable process
in satisfaction of any debt or liability of any
beneficiary, and any attempted transfer or
encumbrance of any interest in such property by
any beneficiary hereunder shall be absolutely and
wholly void.

Both trust agreements named Lana Martin, a Nevada resident, as the
initial distribution trustee.! The parties’ respective trusts give them the
right to veto any distribution and require that the distribution trustee
provide ten days’ notice of any impending distribution.

The parties named themselves as the investment trustee for
their respective trusts. Pursuant to Section 11.14 of the trust agreements,

the “Investment Trustee(s)” shall at all times have
the exclusive custody of the entire Trust estate
and shall be the legal owner of the Trust estate.
The title to Trust properties need not include the
name of the Distribution Trustee, and all Trustee
powers ... may be effected under the sole and
exclusive control of the Investment Trustees,
subject to the requirements for authorization of
distributions to Trustor. . ..

There have been several distribution trustees for the trusts since
2001. Appellant Matt Klabacka was acting in that capacity when the first
notice of appeal was filed.
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Many transfers of property occurred between the trusts
between 2001 and 2009, most of which were gifts from one trust to the
other.

Initial divorce proceeding

Eric filed for divorce in 2009. During the initial stages of trial,
Eric testified that the SPA and trust agreements were signed in an effort
to protect the parties’ assets from creditors and that much of the property
contained within the trusts was community property. After six days of
trial, the SSSTs were added to the divorce action as necessary parties.
Lynita then filed an amended complaint against Eric’s Trust and its
former distribution trustees alleging various torts. Eric’s Trust moved to
dismiss Lynita’s tort claims. The district court dismissed nearly all of the
tort claims, including unjust enrichment and breach of fiduciary duty.
Additionally, the district court denied the motion to dismiss as to several
of Lynita’s other claims against FEric and Erics Trust, including
constructive trust.

During the trial, Eric’s Trust retained an expert certified
public accountant to analyze the trust accounting for both SSSTs. The
expert “found no evidence that any community property was transferred to
[Eric’s Trust] or that any community property was commingled with the
assets of [Eric’s Trust].” The district court, noting the expert’s financial
relationship with Eric and the expert’s purportedly unreliable testimony,
found the expert’s report and testimony to be of little probative value.
Decree of divorce

On June 3, 2013, the district court issued the decree. The
district court found that the SPA was valid and the parties’ SSSTs were
validly established and funded with separate property. The district court
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kept Eric’s Trust and Lynita’s Trust intact for creditor-protection
purposes. However, the district court noted “the [clourt could [have]
immvalidate([d] both Trusts” under theories of constructive trust or unjust
enrichment based on Eric’s extensive testimony regarding the community
nature of the assets held by each trust, the breaches of Eric’s fiduciary
duties, and the lack of trust formalities.

Additionally, the district court found “that the testimony of
the parties clearly established that the intent of creating the spendthrift
trusts was to provide maximum protection from creditors and was not
intended to be a property settlement in the event that the parties
divorced.” The district court based these findings, in large part, on
testimony that purportedly eétablished: (1) the parties intended to
occasionally “level off the trusts,” (2) the trust assets had become
community property through Eric’s comingling, (3) Lynita had delegated
her role as investment trustee to Eric, and (4) an oral transmutation
agreement occurred between the parties to transmute the separate
property back into community property.

In addition to the dissolution of marriage, the district court
ordered: (1) an equalization of $8.7 million in total trust assets to remain
in or be transferred into each trust, (2) the Brianhead cabin property to be
divided equally between the trusts, (3) the interest in the Russell Road
property and its note/deed for rents and taxes be divided equally between
the trusts, (4) Eri¢’s Trust to use the distribution of $1.5 million from a
previously enjoined trust account to pay Lynita spousal support in a lump
sum of $800,000, (5) Eric’s Trust to pay Lynita child support arrears:
(6) Eric’s Trust to pay Lynita’s attorney fees, (7) Eric’s Trust to pay expert
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fees, and (8) Eric to pay child support for each child and half of the private
school tuition for his daughter.

Constructive trusts: Eric’s purported breach of fiduciary duty and
unjust enrichment

The district court found that Lynita delegated her role as
investment trustee to Eric and that Eric had acted as the de facto
investment trustee since the inception of Lynita’s Trust.. The district court
reasoned that, because Eric acted in such a capacity, his actions involving
the transfer of property between the trusts and his various corporate
entities amounted to a breach of fiduciary duty. Further, the district court
reasoned. this breach of fiduciary duty resulted in transfers of property
that unjustly enriched Eric. This finding of unjust enrichment led to the
district court imposing constructive trusts over two properties held within
the SSSTs—the Lindell property and the Russell Road property.

Wyoming Downs and the June 8, 2015, order

The decree disposed of all property, with the exception of
Wyoming Downs, an asset purchased during the pendency of the divorce.2
A corporate entity owned by Lynita’s Trust loaned Eric’s Trust money
toward the purchase price of Wyoming Downs, and Erids Trust
subsequently purchased the property. Eric testified this loan was paid

back. The district court noted it was “without sufficient information” to

2Eric’s Trust petitioned this court for writ relief stemming from the
decree on June 21, 2013, and July 9, 2013. We ultimately dismissed both
petitions, noting that an appeal would be available to all parties upon the
disposition of Wyoming Downs. See Harber v. Eighth Judicial Dist. Court,
Docket Nos. 63432/63545 (Order Denying Petitions for Writs of
Prohibition, May 23, 2014).
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make a determination regarding the disposition of Wyoming Downs at the
time it issued the decree, and therefore, did not make any findings or
decisions as to the disposition of the property in the decree. On September
22, 2014, the district court disposed of Wyoming Downs, thereby making
its judgment final. Eric and Eric’s Trust subsequently filed their first
notice of appeal.

Following the first notice of appeal, Liynita filed a motion with
the district court to enforce the decree. Specifically, Lynita sought a court
order mandating Eric or Eric’s Trust to disclose certain documents and
rent payments for, among other things, the Lindell and Russell Road
properties. On June 8, 2015, the district court ordered Eric and Eric’s
Trust to pay the additional monies to Lynita pursuant to her motion to
enforce the decree (the June 8, 2015, order). Eric’s Trust also appealed the
June 8, 2015, order, filing the second notice of appeal.

DISCUSSION

Subject-matter jurisdiction of district court to hear trust-related claims

As a preliminary matter, Eric’s Trust argues the family court
in which he initiated the divorce lacked subject-matter jurisdiction over
the trust-related claims brought during the divorce. We disagree.

Subject matter jurisdiction is a question of law we review de
novo. Ogawa v. Ogawa, 125 Nev. 660, 667, 221 P.3d 699, 704 (2009). “[IIf
the district court lacks subject matter jurisdiction, the judgment is
rendered void.” Landreth v. Malik, 127 Nev. 175, 179, 251 P.3d 163, 166
(2011).

Eric’s Trust contends the family court lacked jurisdiction to
hear the trust-related claims in the divorce and that the claims should

have instead been heard by a probate judge. Eric’s Trust argues that the
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trust claims were “a proceeding commenced pursuant to” NRS Title 12
(Wills and Estates of Deceased Persons) or Title 13 (Guardianships;
Conservatorships; Trusts), which Ericd’s Trust argues are under the
exclusive jurisdiction of the probate court, citing NRS 166.120 and NRS
164.015(1) to support this proposition. NRS 166.120(2) provides in part:

Any action to enforce [a spendthrift trust]
beneficiary’'s rights, to determine if the
beneficiary’s rights are subject to execution, to
levy an attachment or for any other remedy must
be made only in a proceeding commenced
pursuant to...NRS 164.010, if against a
nontestamentary ftrust. A court has exclusive
jurisdiction over any proceeding pursuant to this
section.

Additionally, under NRS 164.015(1), “[t]he court has exclusive
jurisdiction of proceedings initiated by the petition of an interested person
concerning the internal affairs of a nontestamentary trust.” As used in
both statutes, “court” is defined as “a district court of this State sitting in
probate or otherwise adjudicating matters pursuant to this title.” NRS
132.1186; see also NRS 164.005 (applying NRS 132.116 to trust proceedings
under Title 13).

We conclude that this case was not initiated for the purpose of
enforcing or determining a spendthrift beneficiary’s rights under NRS
164.120(2) or determining the internal affairs of a nontestamentary trust
under NRS 164.015(1). Rather, the case was initiated as a divorce
proceeding under NRS Chapter 125. Whether a family court has subject-

matter jurisdiction in divorce proceedings involving issues outside the
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scope of NRS 3.223% has been firmly decided by this court. In Landreth,
this court held a “district court judge sitting in the family court division
did not lack the power and authority to dispose of [a] case merely because
it involved a subject matter outside the scope of NRS 3.223.” 127 Nev. at
180-81, 251 P.3d at 167. The claims at issue here are no different.
Accordingly, we reach the same result as we did in Landreth—we conclude
that the family court had subject-matter jurisdiction over all claims
brought in the Nelsons’ divorce, including those relating to property held
within the SSSTs.
Validity of the SPA/SSSTs

Next, we examine the validity of the SPA and the SSST
agreements. “When the facts in a case are not in dispute, contract
interpretation is a question of law, which this court reviews de novo.”
Lehrer McGovern Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102,
1115, 197 P.3d 1032, 1041 (2008). Both the SPA and the parties’
respective SS5T's were signed, written agreements. We hold the written
instruments at issue here are all valid and the terms therein are
unambiguous.

The SPA is a valid transmutation agreement

The parties contest the validity of the SPA, and Lynita argues
the parties understood and intended the SPA would have no effect in the
event of divorce. We conclude the SPA is a valid transmutation
agreement, and the plain terms of the SPA indicate it remains in effect

during divorce.

3The powers of family courts are enumerated in NRS 3.223.
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NRS 123.220(1) provides that “[a]ll property, other than
[separate property outlined] in NRS 123.130, acquired after marriage by
either husband or wife, or both, is community property unless otherwise
provided by . . . [a]ln agreement in writing between the spouses.” (Emphasis
added.) Additionélly, “lwlhere a written contract is clear and
unambiguous on its face, extraneous evidence cannot be introduced to
explain its meaning.” Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 281, 21
P.3d 16, 21 (2001) (internal quotation marks omitted). “Extrinsic or parol
evidence is not admissible to contradict or vary the terms of an
unambiguous written instrument, since all prior negotiations and
agreements are deemed to have been merged therein.” Frei v. Goodsell,
129 Nev. 403, 409, 305 P.3d 70, 73 (2013) (internal quotation marks
omitted).

We conclude the SPA is a valid transmutation agreement and
that the parties’ community property was converted into separate
property. The terms of the SPA are clear and unambiguous: the parties
agree “to split the community estate into the sole and separate property of
each spouse.” Lynita argues that, despite these plain terms, the parties
intended for the property to remain community property. Lynita’s
argument fails because, as discussed above, it relies on extraneous
evidence—a purported agreement between the parties not contained
within the four corners of the SPA—that would contradict the
unambiguous language of the SPA. Both parties were apprised of the
legal consequences of the agreement by their attorney. Additionally,
Lynita had her own outside counsel review the agreement prior to signing
and provide additional legal advice regarding the consequences of the

SPA. Therefore, we conclude the SPA was valid, and the parties’ property
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was validly separated into their respective separate property trusts at that
time. |
The parties’ respective SSSTs are valid

Lynita argues the district court erred in finding the SSSTs to
be validly created under NRS Chapter 166. Lynita contends the trusts
should be invalidated because “testimony.and evidence presented at trial
conclusively established that [Eric’s Trust] and [Lynita’s Trust] were not
valid trusts.” We disagree.

For the reasons set forth below, we hold the SSSTs are valid
and the trusts were funded with separate property stemming from a valid
separate property agreement. Additionally, we conclude the district court
had substantial evidence to make its finding of fact and, thus, did not err
in finding the parties’ SSSTs to be validly created.

Requirements of a valid SSST in Nevada

No specific language is necessary to create a spendthrift trust.
NRS 166.050. A spendthrift trust is created “if by the terms of the writing
(construed in the light of [NRS Chapter 166] if necessary) the creator
manifests an intention to create such a trust.” Id. In addition to the
spendthrift requirements, to create a valid SSST, NRS 166.015(2)(a)
requires the settlor to name as trustee a person who is a Nevada resident.
Further, NRS 166.040(1)(b) provides that the SSST must (1) be in writing,
(2) be irrevocable, (3) not require that any part of the trust’s income or
principal be distributed to the settlor, and (4) not be “intended to hinder,
delay or defraud known creditors.”

Validity of Eric’s Trust and Lynita’s Trust

To determine the validity of the trusts, one must first look to
the words of the trust agreement to determine if the settlor had the intent
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to create a spendthrift trust. 76 Am. Jur. 2d Trusts § 29 (2016).
Accordingly, “courts look first and foremost to the language in the trust
and interpret that language to effectuate the intent of the settlors.” Id. If
a trust’s language is plain and unambiguous, then courts determine intent
from this language alone. Id. § 30.

On the contrary, if the meaning of the writing is uncertain,
incomplete, or ambiguous, parol evidence of the circumstances is
admissible to determine the settlor’s intent. Restatement (Third) of
Trusts § 21 cmt. a (Am. Law Inst. 2003). However, “parol evidence is not
admissible to contrédict or vary the terms of an unambiguous written
instrument.” Frei, 129 Nev. at 409, 305 P.3d at 73.

A plain reading of the written terms of Eric’'s Trust agreement
reveals the following: Eric’s Trust has a spendthrift provision, manifesting
a plain and unambiguous intent to create a spendthrift trust, in
accordance with NRS 166.050; Eric’'s Trust names Lana Martin, a Nevada
resident, as distribution trustee, satisfying NRS 166.015(2)(a); the trust
agreement is in writing, and the trust is irrevocable; and there is no
requirement that any part of the trust’s income or principal be distributed
to the settlor. Finally, there is no evidence that the trust was created to
hinder, delay, or defraud known creditors. Thus, we hold Eric’s Trust is a
valid Nevada SSST .4

‘We note that the parties’ respective trust agreements are nearly
identical. The analysis here is also applicable to Lynita’s Trust, which we
also conclude is a valid Nevada SSST.

14 PSAPP0018




The validity of the trusts brings into question many of the
district court’s findings in the decree. As discussed below, the district
court found that it could have invalidated the SSSTs based on Eric’s
purported breach of trust formalities. Breaching trust formalities of an
otherwise validly created SSST does not invalidate a spendthrift trust;
rather, it creates liability upon the trustee(s) for that breach. Indeed, if,
after an SSST is validly formed, the trust formalities are breached by a
trustee, the proper remedy is a civil suit against the trustee—not an
invalidation of the trust itself. See NRS 163.115. Lynita filed such claims
against Eric’s Trust, and the district court then dismissed many of those
claims. As such, we conclude the district court’s findings regarding the
potential invalidity of Eric’s Trust and Lynita’s Trust were made in error.
Tracing trust assets

The parties contest whether the assets within the SSSTs
remained separate property or whether, because of the many transfers of
property between the trusts, the assets reverted back to community
property. In a divorce involving trust assets, the district court must trace
those trust assets to determine whether any community property exists
within the trusts—as discussed below, the parties’ respective separate
property in the SSSTs would be afforded the statutory protections against
court-ordered distribution, while any community property would be
subject to the district court’s equal distribution. We conclude the district
court did not trace the assets in question.

Eric’s Trust retained a certified public accountant to prepare a
report tracing the assets within the two trusts. However, as noted by the
district court, the certified public accountant maintained a business

relationship with Eric and Eric’s Trust for more than a decade. Although
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the certified public accountant’s report concluded that there was “no
evidence that any community property was transferred to [Eric’s Trust] or
that any community property was commingled with the assets of [Eric’s
Trust],” the district court found the report and corresponding testimony to
be unreliable and of little probative value, We recognize that the district
court is in the best position to weigh the credibility of witnesses, and we
will not substitute our judgment for that of the district court here. See In
re Parental Rights as to J.D.N., 128 Nev. 462, 477, 283 P.3d 842, 852
(2012). However, the subject of the certified public accouﬂtant’s report—
the tracing of trust assets, specifically any potential commingling of trust
assets with personal assets—must still be performed. See Schmanski v.
Schmanski, 115 Nev. 247, 984 P.2d 752 (1999) (discussing transmutation
of separate property and tracing trust assets in divorce). Without proper
tracing, the district court is left with only the parties’ testimony regarding
the characterization of the property, which carries no weight. See Peters v.
Peters, 92 Nev, 687, 692, 557 P.2d 713, 716 (1976) (“The opinion of either
spouse as to whether property is separate or community is of no weight
[whatsoeverl.”). Accordingly, we conclude the district court erred by not
tracing the assets contained within the trusts, either through a reliable
expert or other available means. Separate property contained within the
spendthrift trusts is not subject to attachment or execution, as discussed
below. However, if community property exists within the trusts, the
district court shall make an equal distribution of that community
property. See NRS 125.150(1)b).
Distribution of parties’ assets held in trust

Having concluded the district court had subject-matter

jurisdiction, the written instruments at issue are valid, and the district
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court must trace trust assets to determine whether any community
property exists within the trusts, we now turn our attention to the district
court’s various decisions regarding the division of property. Distribution
of the parties’ assets held in the SSSTs was perhaps the most contested
issue 1n the Nelsons’ divorce.

Despite recognizing the validity of the SPA and SSSTs in the
decree, the district court made several missteps in fashioning the ultimate
distribution of property, namely: (1) considering parol evidence to
determine the parties’ intent, despite the written instruments at issue
being unambiguous; (2) equalizing assets held within the valid SSSTs; and
(3) ordering Eric’s personal obligations to be paid by a trust for which he is
a beneficiary.

The district court erred by using parol evidence to determine the
intent of the parties’ respective trusts

The district court ordered the trust assets equalized between
Eric’s Trust and Lynita’s Trust, and for Eric’s personal obligations to be
paid by Eric’s Trust. In order to fashion these remedies, the district court
improperly considered parol evidence—namely, testimony from Eric and
Lynita regarding their purported intent. We hold the district court abused
its discretion in doing so.

“Where a written contract is clear and unambiguous on its
face, extraneous evidence cannot be introduced to explain its meaning.”
Kaldi, 117 Nev. at 281, 21 P.3d at 21 (internal quotation marks omitted).
“Extrinsic or parol evidence is not admissible to contradict or vary the
terms of an unambiguous written instrument, since all prior negotiations
and agreements are deemed to have been merged therein.” Frei, 129 Nev.
at 409, 305 P.3d at 73 (internal quotation marks omitted). This court

“review[s] a district court’s decision to admit or exclude evidence for abuse
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of discretion, and we will not interfere with the district court’s exercise of
its discretion absent a showing of palpable abuse.” Id. at 408-09, 305 P.3d
at 73.

Here, both Eric’s Trust and Lynita’s Trust are valid Nevada
SSSTs with plain, unambiguous language indicating a clear intent to
create a spendthrift trust. Where, as here, a valid SSST agreement is
clear and unambiguous, the district court may not consider the parties’
testimony regarding their purported intent when fashioning remedies
| related to that SSST. 76 Am. Jur. 2d Trusts § 30 (2016). The parties’
inconsistent testimony regarding the purported community or separate
property characterization of the trust assets carries no weight and should
not have been considered when the district court fashioned the property
division. See Peters, 92 Nev. at 692, 557 P.2d at 716. Accordingly, the
district court was precluded from considering this extrinsic evidence to
discern the parties’ intent, and the district court abused its discretion in
doing so.

The district court erred in equalizing the trust assets

Eric’s Trust argues that, in addition to improperly considering
parol evidence, the district court erred by ordering the trust assets to be
equalized and Eric’s Trust to pay Eric’s personal obligations—namely,
child support arrears and spousal support. We agree.

This court defers to a district court’s findings of fact and will
only disturb them if they are not supported by substantial evidence.
Ogawa, 125 Nev, at 668, 221 P.3d at 704. Questions of law, including
statutory interpretation, are reviewed de novo. Waldman v. Maini, 124

Nev. 1121, 1136, 195 P.3d 850, 860 (2008).
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NRS Chapters 163 and 166 evince a clear intention to protect
spendthrift trust assets against court order.’ NRS 163.417(1)c)1)
provides that “a court may not order the exercise of...[a] trustee’s
discretion to... [d]istribute any discretionary interest.” Additionally,
NRS 166.120(2) provides in relevant part:

Payments by the trustee to the
beneficiary . .. must be made only to or for the
benefit of the beneficiary and not...upon any
order, written or oral, given by the beneficiary,
whether such . . . order . . . be made pursuant to or
by virtue of any legal process in judgment,
execution, attachment, garnishment, bankruptey
or otherwise, or whether it be in connection with
any contract, tort or duty.

Finally, NRS 166.120(3) uses mandatory language indicating
the -beneficiary lacks the ability to make dispositions of trust property,
even in response to a court order. NRS 166.120(3) provides:

[A spendthrift trust beneficiary] shall have
no power or capacity to make any disposition
whatever of any of the income ... whether made
upon the order or direction of any court or courts,

*We note that these protections do not apply if a court order is
enforcing a judgment levied against the trust by a creditor able to prove,
by clear and convincing evidence, that a “transfer of [trust] property was a
fraudulent transfer pursuant to chapter 112 of NRS or that the transfer
violates a legal obligation owed to the creditor under a contract or a valid
court order that is legally enforceable by that creditor.” NRS 166.170(3).
The court order at issue here, the decree, is not legally enforceable because
it requires Eric or the trustees of Eric’s Trust to violate NRS 166.120, We
note the record here does not indicate that a fraudulent transfer under
NRS 166.170(3) occurred between the SSSTs,
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whether of bankruptcy. or otherwise; nor shall the
interest of the beneficiary be subject to any
process of attachment issued against the
beneficiary, or to be taken in execution under any
form of legal process directed against the
beneficiary or against the trustee, or the trust
estate, or any part of the income thereof, but the
whole of the trust estate and the income of the
trust estate shall go to and be applied by the
trustee solely for the benefit of the beneficiary,
free, clear, and discharged of and from any and all
obligations of the beneficiary whatsoever and of all
responsibility therefor. '

We conclude the statutory framework governing SSSTs does
not allow a court to equalize spendthrift trust assets between or among
different SSSTs. Such an equalization would require the district court to
order the exercise of a trustee’s discretion to distribute some discretionary
interest, in contravention of NRS 163.417(1)(c)(1). Additionally, such a
court order would require the trustee to make a distribution outside the
scope of the trust agreement and, perhaps more importantly, would run
afoul of NRS 166.120(2), which prohibits payments made pursuant to or
by virtue of any legal process. Finally, pursuant to NRS 166.120(3), Eric,
as the beneficiary of Eric’s Trust, has no power to make any disposition of
any of Eric’s Trust income upon order of the district court. Thus, we
conclude the district court erred in ordering trust assets to be equalized
between Eric’s Trust and Lynita’s Trust.

The district court erred in ordering Eric’s personal obligations to be
paid by Eric’s Trust
The district court also ordered Eric’s Trust to satisfy Eric’s
personal obligations—specifically, Eric¢’s child- and spousal-support
arrears. In doing so, the district court relied upon SSST statutes from

South Dakota and Wyoming, as well as caselaw from Florida, which
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specifically allow for SSST assets to be reached to satisfy child and spousal
support. The statutes and caselaw relied upon by the district court
annunciate public policy concerns for allowing spendthrift trusts to be
reached for child and spousal support. See Gilbert v. Gilbert, 447 So. 2d
299, 301 (Fla. Dist. Ct. App. 1984) (“The cardinal rule of construction in
trusts is to determine the intention of the settlor and give effect to his
wishes. . .. On the other hand, there is a strong public policy argument
which favors subjecting the interest of the beneficiary of a trust to a claim
for alimony. ... [Tlhe obligation to pay alimony is a duty, not a debt.”
(internal quotation marks omitted)); see also S.D. Codified Laws § 55-16-
15(1) (20186) (providing that many of South Dakota’s statutory spendthrift
trust protections “do[ | not apply in any respect to any person to whom at
the time of transfer the transferor is indebted on account of an agreement
or order of court for the payment of support or alimony in favor of the
transferor’s spouse, former spouse, or children, or for a division or
distribution of property in favor of the transferor’s spouse or former
spouse, to the extent of the debt”); Wyo. Stat. Ann. § 4-10-503(b) (2015)
(“Even if a trust contains a spendthrift provision, a person who has a
judgment or court order against the beneficiary for child support or
maintenance may obtain from a court an order attaching present or future
distributions to, or for the benefit of, the beneficiary.”). The district court
also cites to the Restatement (Third) of Trusts § 59 (Am. Law Inst. 2003),
which provides “[t]he interest of a beneficiary in a valid spendthrift trust
can be reached in satisfaction of an -enforceable claim against the
beneficiary for . . . support of a child, spouse, or former spouse.”

We conclude the district court’s order runs contrary to Nevada

law. Despite the public policy rationale used in the other jurisdictions,
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Nevada statutes explicitly protect spendthrift trust assets from the
personal obligations of beneficiaries. Indeed, “[plrovision for the
[spendthrift trust] beneficiary will be for the support, education,
maintenance and benefit of the beneficiary alone, and without reference
to...the needs of any other person, whether dependent upon the
beneficiary or not.” NRS 166.090(1) (emphasis added).

The legislative history of SSSTs in Nevada supports this
conclusion. It appears that the Legislature enacted the statutory
framework allowing SSSTs to make Nevada an attractive place for
wealthy individuals to invest their assets, which, in turn, provides Nevada
increased estate and inheritance tax revenues. See Hearing on A.B. 469
Before the Assembly Judiciary Comm., 70th Leg. (Nev., Mar. 26, 1999)
(statement of Assemblyman David Goldwater). When crafting the
language to allow SSSTs, the Legislature contemplated a statutory
framework that protected trust assets from unknown, future creditors, as
opposed to debts known to the settlor at the time the trust was created.
See id. The legislative history explicitly mentions child support as an
example of a debt that would not be free from attachment if known at the
time the trust was created. Id. However, the trust assets would be
protected from attachment as to debts unknown at the time the trust was
created—presumably, this protection extended to child- and spousal-
support obligations unknown at the time the trust was created.
Additionally, in 2013, the Legislature proposed changes to NRS Chapter
166 that would have allowed a spouse or child to collect spousal support or
child support from otherwise-protected spendthrift trust assets. See
Hearing on A.B. 378 Before the Senate Judiciary Comm., 77th Leg. (Nev.,
May 8, 2013) (statement of Assemblywoman Marilyn Dondero Loop).
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However, the proposed changes to NRS Chapter 166 did not pass, and, as
a result, the Nevada spendthrift trust statutes were not amended to allow
for an exception for child- and spousal-support orders of a beneficiary to be
enforced against a spendthrift trust.

This rigid scheme makes Nevada’s self-settled spendthrift
framework unique; indeed, the “key difference” among Nevada’s self-
settled spendthrift statutes and statutes of other states with SSSTs,
including Florida, South Dakota, and Wyoming, “is that Nevada
abandoned the interests of child- and spousal-support creditors, as well as
involuntary tort creditors,” seemingly in an effort to “attract the trust
business of those individuals seeking maximum asset protection.” Michael
Sjuggerud, Defeating the Self-Settled Spendthrift Trust in Bankruptcy, 28
Fla. St. U. L. Rev. 977, 986 (2001).

We conclude Nevada SSSTs are protected against the court-
ordered child-support or spousal-support obligations of the

settlor/beneficiary that are not known at the time the trust is created.

We note the possible confusion between our conclusion here
protecting spendthrift trust assets from the personal child- and spousal-
support obligations of the beneficiary and our conclusion above requiring
the court to dispose of community property within the spendthrift trust.
To clarify: because the nonbeneficiary spouse retains a property interest in
community property contained within the spendthrift trust, the restraints
on the court-ordered alienation of spendthrift trust assets would not apply
to the nonbeneficiary spouse’s community property share of that property.
Accordingly, the district court’s equal distribution of community property
pursuant to the dissolution of marriage does not implicate the protections
against a trust being ordered to pay the personal obligations of a
beneficiary articulated in NRS Chapters 163 and 166.
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Here, Eric’s child- and spousal-support obligations were not known at the
time the trust was created. Accordingly, the district court abused its
discretion in ordering Eric’s Trust to pay Eric’s child- and spousal-support
arrears. We further conclude the child- and spousal-support exception
articulated in section 59 of the Third Restatement of Trusts is inconsistent
with Nevada’s statutory framework and the legislative history of NRS
Chapter 166, and we expressly reject that exception here.

The district court did not err in awarding spousal support as a
lump sum but erred in ordering it paid by Eric’s Trust

In his individual capacity, Eric argues the amount of spousal
support awarded to Lynita was inequitable and should not have been
awarded in a lump sum. Eric argues that the $800,000 lump sum alimony
award was not just and equitable considering the NRS 125.150(9) factors
because Lynita can adequately support herself on trust ineome. We
disagree.

The district court “Im]ay award such alimony . . . in a specified
principal sum or as specified periodic payments, as appears just and
equitable.” NRS 125.150(1)(a). Additionally, this court reviews an award
of spousal support for an abuse of the discretion. Gardner v. Gardner, 110
Nev. 1053, 1055-56, 881 P.2d 645, 646 (1994); see also Williams v.
Waldman, 108 Nev. 466, 471, 836 P.2d 614, 617 (1992) (noting this court
generally affirms district courts’ rulings in divorce proceedings where
supported by substantial evidence and free from appearance of abuse of
discretion).

We conclude the district court did not abuse its discretion in
awarding spousal support. The district court properly considered the
factors under NRS 125.150(9). Additionally, the court has discretion to
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award spousal support as a lump sum or a periodic payment, and, here, we
conclude the district court did not abuse that discretion in awarding a
lump sum. See Sargeant v. Sargeant, 88 Nev. 223, 228, 495 P.2d 618, 622
(1972) (affirming a lump sum award of spousal support where the
husband’s conduct indicated the possibility he might liquidate or interfere
with his assets to avoid paying support). However, we conclude the only
error was in ordering the spousal support to be paid by Eric’s Trust
instead of by Eric because, as noted above, Nevada’s statutory framework
explicitly protects spendthrift trust assets from the personal obligations of
beneficiaries—in this case, Eric. Accordingly, we vacate the award in
order for the district court to reassess that award against Eric in his
personal capacity.

Unjust enrichment, constructive trusts, and the delegation of Lynita’s role
as investment trustee of Lynita’s Trust

The district court found that Lynita delegated to Eric her role
as investment trustee of Lynita’s Trust. Based on this delegation, the
district court found that Eric had a fiduciary duty to disclose pertinent
facts related to the transfer of assets held by Lynita’s Trust. The district
court found Eric breached this fiduciary duty by not disclosing that

information.

The district court erred in relying upon a dismissed claim of unjust
enrichment to afford relief

Based on this purported breach, the district court provided
relief upon a theory of unjust enrichment when imposing constructive
trusts over two contested properties. Eric’s Trust contends the district
court improperly relied upon a theory of unjust enrichment to fashion its
remedies. Eric’s Trust argues that, because a claim of unjust enrichment

was dismissed without prejudice and never repleaded, the district court
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could not rely upon that claim to assess damages or provide relief.
Additionally, Eric’s Trust argues that at no point in the trial transcript is
the phrase “unjust enrichment” used—accordingly, there could not have
been consent. Lynita argues that a claim of unjust enrichment was tried
by express or implied consent because the pleadings in the case conformed
to evidence demonstrating that Eric was being unjustly enriched by way of
his power over Lynita’s Trust.

This court defers to a district court’s findings of fact and will
only disturb them if they are not supported by substantial evidence.
Ogawa, 125 Nev. at 668, 221 P.3d at 704. Questions of law are reviewed
de novo. Waldman, 124 Nev. at 1136, 195 P.3d at 860.

We conclude the district court erred in relying upon a
dismissed claim to afford relief to the parties. We further conclude Eric’s
Trust did not expressly or impliedly.consent to fhe claim being tried.
Indeed, Eric’s Trust moved to dismiss the claim of unjust enrichment; this
alone evinces the trust’s lack of express consent for the claim. Further,
the crux of Eric’s Trust’s entire argument was that trust formalities and
property transactions were done legally and in accordance with the trust
agreement—in other words, Eric’s Trust argues that Eric was justified in
his actions, running contrary to any notions.of unjust enrichment. We
conclude Lynita’s claims of express consent for the claims of unjust
enrichment fail.

Likewise, we conclude Lynita’s argument on implied consent
fails. Implied consent is a high threshold. For example, this court has
determined that an issue was tried by implied consent where counsel “had
raised the issue in his opening argument, [opposing counsel] had

specifically referred to the matter as an issue in the case, . .. the factual
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issue had been explored in discovery, [and] no objection had been raised at
trial to the admission of evidence relevant to the issue.”  Schwartz v.
Schwartz, 95 Nev. 202, 205, 591 P.2d 1137, 1140 (1979). Lynita’s unjust
enrichment claim fails to meet this standard. The phrase “unjust
enrichment” was not used during trial; it therefore was not specifically
referred to as an issue in the case following its dismissal. Eric’s Trust
moved to dismiss it, which demonstrates an objection was raised to the
admission of evidence relevant to the issue. Therefore, we hold the issue
of unjust enrichment was not tried by implied consent and, therefore, the
district court erred in considering it when fashioning its remedies in the
decree.”

The district court erred in placing constructive trusts over the Russell
Road and Lindell properties

Eric’s Trust argues the district court erred in its imposition of
a constructive trust over the Russell Road and Lindell properties, while
Lynita argues the imposition of the constructive trusts was proper because
of Eric’s purported breaches of fiduciary duty as a de facto investment
trustee of Lynita’s “Trust, Consistent with our analysis in the above
sections, we conclude the constructive trusts should be vacated.

“A constructive trust is a remedial device by which the holder
of legal title to property is held to be a trustee of that property for the
benefit of another who in good conscience is entitled to it.” Locken v.

Locken, 98 Nev. 369, 372, 650 P.2d 803, 804-05 (1982). Although remedial,

"This court makes no conclusions regarding the merits of Lynita’s
trust-related tort claims, However, we conclude the district court
exceeded its authority to make findings based upon a dismissed claim.
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a constructive trust is “the result of judicial intervention.” Restatement
(Third) of Trusts § 1 emt: e (Am. Law Inst. 2003). Additionally, a
constructive trust violates a spendthrift prohibition on assignment or
alienation of benefits. See Guidry v. Sheet Metal Workers Nat’l Pension
Fund, 493 U.S. 365, 376-77 (1990).

We conclude the district court erred in placing constructive
trusts over the Russell Road and Lindell properties because the imposition
of a constructive trust violates the statutory protections shielding
spendthrift trusts from court order. See NRS 166.120; see dlso NRS
163.417(1)Xc)1). Placing a constructive trust over assets in a valid
spendthrift trust violates the trust’s prohibition on assignment or
alienation of assets. See, e.g., Guidry, 493 U.S. at 376-77 (holding
imposition of a constructive trust over a pensioner’s ERISA benefits
violated the plan’s spendthrift provisions and that statutorily defined
spendthrift protections “reflect[ | a considered . . . policy choice, a decision
to safeguard a stream of income for pensioners.. . even if that decision
prevents others from securing relief [from the assets protected by
spendthrift provision]”).8 Accordingly, we conclude the district court erred

in imposing equitable remedies over assets that were held in a valid SSST.

8Although we reach a result here that is similar to the result in
Guidry, we recognize there are several factual distinctions between
Guidry and the instant appeals. Here, the parties are not arguing over
pension benefits, they are arguing over assets held in SSSTs. Here, the
trusts are not created by federal statute, they are enacted by state law.
Despite these differences, Guidry demonstrates that, at least with respect
to certain spendthrift provisions, the imposition of equitable remedies
runs afoul of the protections afforded by those spendthrift provisions.
Additionally, like the congressionally approved ERISA provisions, we
continued on next page . . .
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The June 8, 2015, order

Lastly, Eric’s Trust and Eric argue the district court lacked
subject-matter jurisdiction to enter the June 8, 2015, order because the
order was entered after the final order and during the pendency of the
first appeal.

The district court can enforce an order that is pending on
appeal and retains jurisdiction over matters that are collateral and
independent from the order appealed, such as attorney fees. See Foster v,
Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 455 (2010). We conclude that
although the district court retains jurisdiction to enforce an order during
the pendency of an appeal, most of the June 8, 2015, order will
nonetheless be vacated because it concerns property distribution that will
be vacated pursuant to this opinion. We therefore vacate the June 8,
2015, order to the extent it enforces or implements portions of the divorce
decree relating to assets in Eric’s Trust and Lynita’s Trust, which are
being reversed in this opinion. However, we affirm the June 8, 2015, order
with respect to the directives regarding health care costs of the son and
Lynita’s insurance costs, Eri¢’s payment of costs to remove the security

gate, and attorney fees for contempt.

... continued

conclude the self-settled spendthrift provisions of NRS Chapter 166 reflect
a considered legislative policy choice, and if exceptions to the policy are to
be made for equitable remedies, it is for the Legislature to undertake that
task.
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CONCLUSION

Accordingly, we affirm in part and vacate in part the district
court’s decree of divorce, affirm in part and vacate in part the district
court’s June 8, 2015, order modifying and implementing the divorce

decree, and remand this matter for further proceedings consistent with

this opinion.? ) iy
%

Gibbons
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9We have considered the parties” other arguments and conclude they
are without merit.
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