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RSPN 
MARK A. SOLOMON, ESQ. 
Nevada State Bar No. 0418 
E-mail: msolomon@sdfnvlaw.com  
JEFFREY P. LUSZECK, ESQ.  
Nevada State Bar No. 9619 
E-mail: jluszeck@sdfnvlaw.com   
SOLOMON DWIGGINS & FREER, LTD. 
Cheyenne West Professional Centreʹ
9060 W. Cheyenne Avenue  
Las Vegas, Nevada 89129 
Telephone No.: (702) 853-5483
Facsimile No.: (702) 853-5485

Attorneys for Matt Klabacka, Distribution  
Trustee of the ERIC L. NELSON NEVADA  
TRUST dated May 30, 2001 

DISTRICT COURT 

COUNTY OF CLARK, NEVADA 

ERIC L. NELSON,

Plaintiff

vs.

LYNITA SUE NELSON, MATT KLABACKA,
as Distribution Trustee of the ERIC L. NELSON 
NEVADA TRUST dated May 30, 2001,

Defendants.

MATT KLABACKA, Distribution Trustee of 
the ERIC L. NELSON NEVADA TRUST dated 
May 30, 2001,

Cross-claimant,

vs.

LYNITA SUE NELSON,

Cross-defendant.

Case No.: D411537
Dept.: O

RESPONSE TO DEFENDANT’S 
REPLY TO OPPOSITION TO 

COUNTERMOTION FOR FINAL 
JUDGMENT CONSISTENT WITH THE 

NEVADA SUPREME COURT’S REMAND 
OR, IN THE ALTERNATIVE, FOR 

AFFIRMATION OF JOINT 
PRELIMINARY INJUNCTION, FOR A 

RECEIVER TO MANAGE THE 
PROPERTY PENDING FINAL 
JUDGMENT, FOR UPDATED 

FINANCIAL DISCLOSURES AND 
EXCHANGE OF FINANCIAL 

INFORMATION, AND FOR SALE OF 
PROPERTY FOR PAYMENT OF 
ATTORNEYS’ FEES AND COSTS

/   /   / 

/   /   / 

Case Number: D-09-411537-D

Electronically Filed
8/29/2017 4:58 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUUURTRTRTRTTTTTTT

PSAPP0214



2

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

RESPONSE TO DEFENDANT’S REPLY TO OPPOSITION TO COUNTERMOTION FOR 
FINAL JUDGMENT CONSISTENT WITH THE NEVADA SUPREME COURT’S 

REMAND OR, IN THE ALTERNATIVE, FOR AFFIRMATION OF JOINT 
PRELIMINARY INJUNCTION, FOR A RECEIVER TO MANAGE THE PROPERTY 
PENDING FINAL JUDGMENT, FOR UPDATED FINANCIAL DISCLOSURES AND 

EXCHANGE OF FINANCIAL INFORMATION, AND FOR SALE OF PROPERTY FOR 
PAYMENT OF ATTORNEYS’ FEES AND COSTS

 Matt Klabacka, Distribution Trustee of the ERIC L. NELSON NEVADA TRUST dated 

May 30, 2001, hereby files his Response to Defendant’s Reply to Opposition to Countermotion for 

Final Judgment Consistent with Nevada Supreme Court’s Remand, or in the Alternative, for 

Affirmation of Joint Preliminary Injunction, for a Receiver to Manage Property Pending Final 

Judgment, for Updated Financial Disclosures and Exchange of Financial Information of Sale of 

Property for Payment of Attorneys’ Fees and Costs.  

 This Response is made and based upon the pleadings and papers on file herein, the Points 

and Authorities attached hereto, and the oral argument made at the August 8, 2017, hearing in this 

matter.   

 DATED this 29th day of August, 2017.  

SOLOMON DWIGGINS & FREER, LTD. 

By:__/s/ Jeffrey P. Luszeck______________ 
     MARK A. SOLOMON, ESQ., NSB 0418 
     JEFFREY P. LUSZECK, ESQ., NSB 9619 
     9060 West Cheyenne Avenue 
     Las Vegas, Nevada  89129 
Attorneys for Matt Klabacka, Distribution  
Trustee of the ERIC L. NELSON NEVADA  
TRUST dated May 30, 2001
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. BRIEF INTRODUCTION 

The ELN Trust disagrees that the Reply filed by Lynita “addresses those points raised in 

ELN Trust’s Opposition to Lynita’s Countermotion, and does not raise any new issues” and that her 

Countermotion was property noticed.  Because Lynita’s Countermotion was improperly noticed and 

she failed to file a request for an order shortening time, said Countermotion was filed a week before 

the scheduled hearing.  It was for this reason that Lynita was unable to file a reply.  Now, after this 

Court made some preliminary findings at the August 8, 2017, Lynita seeks to sway this Court from 

its stated positions by arguing new positions.  Ordinarily, the ELN Trust would have had the ability 

to refute said arguments in open court; however, since the issues were raised after the hearing, the 

ELN Trust has no choice but to make a record of its position in this Response.   

II. LEGAL ARGUMENT 

A. THE NEVADA SUPREME COURT’S ORDER CONFIRMS THAT ERIC 
AND LYNITA’S COMMUNITY PROPERTY WAS TRANSMUTATED TO 
SEPARATE PROPERTY. 

Lynita’s self-serving interpretation of the “Nevada Supreme Court’s Remand” as set forth in 

pages 2-8 defies logic and would require this Court to ignore the law of the case.1 Specifically, the 

Nevada Supreme Court confirmed that Lynita has the burden to show that the separate property was 

transmutated back to community property after 2001, because the sole purpose of the tracing is “to

determine whether any community property exists within the trusts,” a fact which Lynita omitted 

from her Countermotion.  See Supreme Court Order at 17.  In other words, if all property owned by 

the SSSTs is community property (because it was acquired during Eric and Lynita’s marriage as 

Lynita contends), the Supreme Court would have ruled in Lynita’s favor and there would be no 

reason to conduct a tracing to “determine whether any community property exists.”    
                                                
1 See, e.g., Hsu v. County of Clark, 123 Nev. 625, 629-30, 173 P.3d 724, 728 (2007) (the law 
of the case doctrine “is designed to ensure judicial consistency and to prevent the reconsideration, 
during the course of a single continuous lawsuit, of those decisions which are intended to put a 
particular matter to rest.”); Bd. of Gallery of History, Inc. v. Datecs Corp., 116 Nev. 289. 288, 994 
P.2d 1149, 1150 (2000) (where the law of the case doctrine applies “the district court [is] without 
authority to make a contrary finding.”).  

PSAPP0216



4

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 It is undisputed that the Nevada Supreme Court repeatedly confirmed in its Order that the 

Separate Property Agreement was a valid agreement and transmutated Eric and Lynita’s community 

property to separate property.  See e.g., Order at p. 12 (“We conclude that the SPA is a valid 

agreement and transmutated the Parties community property to separate property.”).  Because of 

such transmutation, Nevada law is clear that it is Lynita/Lynita’s SSST, as opposed to Eric/the ELN 

Trust, which has the burden to show that Eric’s separate property was transmutated back to 

community property. Further, the mere fact that there were transfers between the SSSTs does not 

mean that said assets were transmutated to Eric and/or Lynita as community property because under 

Nevada law neither Eric nor Lynita possess a community or separate property interest in the SSSTs.  

See, e.g., NRS 166.020 (a spendthrift trust is defined as “a trust in which the terms thereof a valid 

restraint on the voluntary transfer of the interest of the beneficiary is imposed.”  See also NRS 

166.130 (““A beneficiary of a spendthrift trust has no legal estate in the capital, principal or corpus 

of the trust estate . . .”).    

 Notwithstanding the foregoing, even if the SSSTs contain separate property, “[o]nce the 

separate character of property is established, a presumption arises that it remained separate property 

in the absence of sufficient evidence to show an intent to transmute the property from separate 

property to community property.”2 “[T]he right of the spouses in their separate property is as 

sacred as is the right in their community property, and when it is once made to appear that property 

was once of a separate character, it will be presumed that it maintains that character until some 

direct and positive evidence to the contrary is made to appear.”3 This presumption shifts the burden 

of proof to the party claiming the property was transmutated to community property.4 The spouse 
                                                
2 In re Estate of Borghi, 219 P.3d 932 (Wash. 2009).

3 Id.

4 37 Am. Jur. Proof of Facts 2d 379 (Originally published in 1984)(“Ordinarily, the burden of 
proof to show that separate property has been transmuted into community property rests on the 
party alleging that such transmutation has taken place. This rule flows from the presumption that 
property once fixed as the separate property of one spouse has not been converted by agreement 
into community property merely because the other spouse acquires possession, management, or 
control of it. In such cases, the property is presumed to remain separate property, and the burden 
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claiming transmutation of separate property must produce objective evidence showing that, during 

the marriage, the parties themselves regarded the property as common property of the marriage; 

such evidence may include placing the property in joint names, transferring the property to the other 

spouse as a gift, using the property exclusively for marital purposes, commingling the property with 

marital property, using marital funds to build equity in the property, or exchanging the property for 

marital property.5   With specific regard to real property, for it to be transmutated to community 

property, there generally must be an acknowledged writing proving the intent of the separate real 

property holder to transmutate it to community property (e.g. community property agreement).6

 Once again, Lynita failed to introduce any evidence, let alone clear and convincing 

evidence, that any separate property was ever transmutated to community property.   

B. LYNITA’S REQUESTED TRACING IS OVERBROAD AND RUNS 
CONTRARY TO THE NEVADA SUPREME COURT’S ORDER.  

Despite the fact that Lynita failed to meet her burden at trial that the Eric and Lynita’s 

separate property was ever transmutated back to community property, Lynita demands that Larry 

Bertsch conduct a tracing from 1993 through present.  In so doing, Lynita ignores the most 

important portions of the Nevada Supreme Court’s Order that confirms that ELN Trust and 

Lynita’s SSST were funded with their respective separate property: 

Later, the parties converted those trusts into self-settled spendthrift trusts (SSSTs) 
and funded them with their respective separate property.  P. 2. 

In 2001, Eric and Lynita converted their separate property trusts into Eric’s Trust 
and Lynita’s Trust, respectively, and funded the SSSTs with the separate property 
contained within the separate property trusts.  P. 4. 

                                                                                                                                                                 
rests on the other spouse, claiming a gift or change in status of the property, to show that it has in 
fact been transmuted.”); Kenneth W. Weber, Washington Practice: Family and Community 
Property Law § 10.1, at 133 (1997) ( “Possibly more than in any other area of law, presumptions 
play an important role in determining ownership of assets and responsibility for debt in community 
property law.”).

5  Crossland v. Crossland, 397 S.C. 406, 725 S.E.2d 509 (Ct. App. 2012).

6 In re Estate of Borghi, 219 P.3d 932 (Wash. 2009); see also Volz v. Zang, 113 Wash. 378, 
383, 194 P. 409 (1920). 
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On June 3, 2013, the district court issued the decree.  The district court found that 
the SPA was valid and the parties’ SSSTs were validly established and funded 
with separate property.  P. 6. 

For the reasons set forth below, we hold the SSSTs are valid and the trusts were 
funded with separate property stemming from a valid separate property 
agreement.  P. 13.   

The language contained within the Nevada Supreme Court’s Order is clear: the SSSTs were 

“funded with separate property.”  If the Nevada Supreme Court believed that the SSSTs was funded 

with community property it would have so stated, or at the very least stated that the District Court 

needed to make that determination.  No such language was utilized by the Nevada Supreme Corut 

in its Order.     

Evidence, including, but not limited to the following was introduced by the ELN Trust in its 

appellate briefs to support the Nevada Supreme Court’s Order: (1) the Separate Property 

Agreement, which as indicated supra, the Nevada Supreme Court found to be valid; (2) the 

Separate Property Trusts, which provides “[t]he property comprising the original Trust estate, 

during the life of the Trustor, shall retain its character as his separate property…;7 (3) Shelley 

Newell, the bookkeeper for Eric and Lynita’s Separate Property Trusts testified that the assets and 

liabilities owned by the Trusts were kept separate, and that all acquisitions in Eric’s Separate 

Property Trust originated from Eric’s separate funds;8 (4) months before the divorce proceeding 

was initiated Lynita retained Jeffrey Burr, Esq. to amend and restate her Separate Property Trust to 

disinherit Eric and confirm that the assets contained therein was her separate property; and (5) 

Section 12.13 of both the ELN Trust and Lynita’s SSST, which provide: 

Separate Property.  Any property held in trust and any income earned by the 
trust created hereunder shall be the separate property (in distinction with 

                                                
7 See the Eric L. Nelson Separate Property Trust at p. 1. 

8 See Trial Testimony of Shelley Newell dated July 17, 2012, pp. 105-144.
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community property, joint tenancy property, tenancy in common, marital 
property, quasi-community property or tenancy by the entirety) of the 
beneficiaries of such trusts.  Additionally, any distribution to or for the benefit of 
the beneficiary shall be and remain the sole and separate property and estate of the 
beneficiaries. 

 Further, Lynita’s contention that the “statements in the parties’ respective trust agreements 

that property be held in trust is separate property of the beneficiaries could not be relied upon as

competent evidence because such statements are nothing more than a party’s opinions of the 

character of property” fails because the Separate Property Trusts and SSST’s executed by Eric and 

Lynita are additional written agreements that confirm that the assets titled in the names of the 

Separate Property Trust and SSST’s are separate property.  See NRS 123.220(1).   

Lynita’s contention that the “Nevada Supreme Court made no indication that Wyoming 

Downs was exempt from its Order” also defies logic because the Nevada Supreme Court denied 

this issue on appeal9 and upheld this Court’s September 22, 2014 Order.  Indeed, footnote 9 of the 

Nevada Supreme Court’s Order provides: “[w]e have considered the parties’ other arguments 

[which would have included Lynita’s argument with respect to Wyoming Downs] and conclude 

they are without merit.”10

 Notwithstanding the foregoing, this Court has already conducted a tracing of Wyoming 

Downs at the May 30, 2014, Evidentiary Hearing on May 30, 2014, wherein it found:  

THE COURT FURTHER FINDS that although Wyoming Downs was acquired by 
the ELN Trust during the pendency of the marriage between Eric L. Nelson and 
Lynita S. Nelson, the Court does not find it to be community property as it was 
clearly purchased through Dynasty, an entity wholly owned by the ELN Trust and 
the Court maintained the ELN Trust.  The Court found no facts leading it to 
conclude Lynita S. Nelson or the LSN Trust has an interest in Wyoming Downs.  
The Court maintained the integrity of the ELN Trust and LSN Trust for the reasons 
set forth in the Divorce Decree. 

                                                
9 See LSN Trust’s Docketing Statement at 4:10-12, a copy of which is attached hereto as 
Exhibit 1. 
 
10  The ELN Trust is requesting that the LSN Trust repay the $75,000 paid pursuant to the 
September 22, 2014 Order because the Nevada Supreme Court found that this Court erred by 
ordering the ELN Trust to transfer Banone LLC to the LSN Trust.  Now that the Nevada Supreme 
Court has found that said transfer was made in error, the LSN Trust has no right to retain the 
$75,000.
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THE COURT FURTHER FINDS that there was no transmutation of Wyoming 
Downs from separate property to community property, even assuming that Wyoming 
Downs was separate property of Eric L. Nelson, and not the property of the ELN 
Trust, separate and distinct from Eric L. Nelson.  See Notice of Entry of Order 
entered September 22, 2014.

 Consequently, even if the Nevada Supreme Court intended that this Court to conduct a 

tracing on Wyoming Downs, this Court has already effectively done so and can rely upon its prior 

findings.   

C. IT IS INAPPROPRIATE TO ENTER A JOINT PRELIMINARY 
INJUNCTION. 

Lynita’s demand that this Court impose a JPI over the ELN Trust assets is confusing and 

contrary to the other requests made in her Countermotion.  Indeed, demand for a JPI is contrary to 

her request that the Brian Head cabin be sold so that she can pay her attorneys’ fees and costs.  

Further, Lynita conveniently omits the fact that in this Court’s Divorce Decree the ELN Trust 

already transferred over $4,000,000 in assets to the LSN Trust.  Consequently, Lynita’s demand 

that this Court allow her to retain title to said assets AND enter a JPI against the remaining assets 

titled in the ELN Trust is overreaching.      

Further, if Lynita wishes to pursue an injunction against the ELN Trust she will need to seek 

a formal injunction that complies with NRCP 65.  Contrary to Lynita’s unfounded contention, 

EDCR 5.85 only applies to the husband and wife in a divorce proceeding.  Indeed, whenever the 

term “party” or “parties” is referenced in Part V of the Eight Judicial District Court Rules it 

contemplates application to a husband and wife,11 and not to third-parties. Lynita’s contention that 

the “ELN Trust’s interpretation of EDCR 5.85 would destroy the efficacy of such rule in any case 

where parties held property in trust” is unavailing because said rule would arguably apply to 

instances where a husband and wife held their assets in a revocable trust, of which the ELN Trust is 

not.  

                                                
11 See, e.g., EDCR 5.02 (“…upon demand of either party…”); EDCR 5.06 (“…no minor child 
of the parties shall…”); EDCR 5.11 (“…or the best interest of the parties’ child(ren) would not…”); 
EDCR 5.21 (“…if both parties to a domestic relations matter…”); EDCR 5.31 (“…In any case 
where custody of a minor child of the parties…”).     
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D. THE ELN TRUST SHOULD NOT BE REQUIRED TO PRODUCE 
FINANCIAL INFORMATION AND DOCUMENTS CONCERNING ITS 
CURRENTS ASSETS AND/OR TRANSACTIONS OCCURRING SINCE THE 
COURT’S ENTRY OF ITS DECREE BECAUSE THE ELN TRUST 
ALREADY TRANSFERRED OVER $4,000,000 IN ASSETS TO THE LSN 
TRUST PURSUANT TO THIS COURT’S DIVORCE DECREE.

Lynita demands that this Court compel the ELN Trust to provide an updated financial 

disclosure so as to ensure that it does not award Lynita and/or the LSN Trust any additional 

property that has “been sold, transferred, or encumbered.” Said request should be denied for the 

reasons set forth in the Opposition to Lynita’s Countermotion, namely, Lynita does not possess a 

community property interest in assets that the ELN Trust acquired after the entry of the Divorce 

Decree.  Further, and perhaps more importantly, pursuant to this Court’s Divorce Decree, the ELN 

Trust already transferred over $4,000,000 in assets to the LSN Trust.  Consequently, in the unlikely 

event this Court finds that any assets contained within the ELN Trust at the time of the entry of the 

Divorce Decree was community property, it could merely allow the LSN Trust to retain a portion of 

Banone LLC, Russell Road Promissory Note, etc.  As such, it is unnecessary for the ELN Trust to 

provide its current financial disclosure.     

E. THIS COURT SHOULD DENY LYNITA’S REQUEST TO SALE THE 
BRIAN HEAD CABIN UNTIL AFTER LYNITA’S ACCOUNTS FOR THE 
RENTS AND PROFITS THAT SHE COLLECTED FROM BANONE AND 
LINDELL FROM 2013 THROUGH PRESENT.

Lynita’s request that this Court allow her to sell the Brian Head cabin and utilize said funds 

to pay her attorneys’ fees and costs is absurd given her request that this Court impose a JPI.  Lynita 

cannot have it both ways.  Indeed, Lynita cannot demand that this Court impose a JPI, which would 

inhibit the ELN Trust’s ability to conduct business on one hand, and then request that the Brian 

Head cabin be sold so that she can use said sole proceeds for her own personal use and benefit on 

the other hand. Further, if a JPI is imposed, and the ELN Trust is not allowed to sell any of its 

property, it is unclear how the ELN Trust would be able to purchase the LSN Trust’s interest in the 

Brian Head cabin.     

Notwithstanding the foregoing, if this Court is inclined to order the Brian Head cabin be 

sold, the sale proceeds should be held in escrow pending the production of Lynita’s accounting to 
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ensure that the ELN Trust has sufficient security for the hundreds of thousands, perhaps millions of 

dollars, that Lynita owes the ELN Trust.12 While Lynita self-servingly argues that “there is plenty 

of security in the Lindell building,”13 she has failed to produce any evidence to support her theory.  

Obviously, if Lynita had provided quarterly accountings as ordered by this Court from June 2013 

through present, this Court would be in the position to determine how much money the LSN Trust 

owes the ELN Trust at this juncture.  However, since she failed to do so (and has requested 60 days 

to prepare an accounting), it would be inequitable for this Court to further deplete assets that 

rightfully belong to the ELN Trust without evidence supporting Lynita’s representation that the 

Lindell building has sufficient security to protect the ELN Trust’s interests.  .

III. CONCLUSION 

In light of the foregoing, the ELN Trust respectfully requests that this Court deny the relief 

sought by Lynita in her Countermotion. 

 DATED this 29th day of August, 2017.  

SOLOMON DWIGGINS & FREER, LTD. 

By:__/s/ Jeffrey P. Luszeck______________ 
     MARK A. SOLOMON, ESQ. 
     Nevada State Bar No. 0418 
    JEFFREY P. LUSZECK, ESQ. 
     Nevada State Bar No. 9619 
    9060 West Cheyenne Avenue 
     Las Vegas, Nevada  89129

                                                
12 Said transfers, include, but are not limited to: (1) the 50% of the rents collected by Lynita from 
the Lindell property from June 2013 through present; (2) 100% of the rents collected by Lynita for the 
Banone, LLC properties from June 2013 through present; (3) 100% of the payments received from the 
Farmouth Circle promissory note from June 2013 through present; (4) the $324,000 previously paid to 
Lynita pursuant to this Court’s September 22, 2014, Order Regarding Transfer of Property and 
Injunctions; (5) the $6,050 security deposited delivered to the LSN Trust by the Eric’s SSST in or 
around September 19, 2014; and (6) the $75,000 paid by the Eric’s SSST to the LSN Trust on or around 
June 30, 2014.  Further, Lynita and/or the LSN Trust have failed to pay her 50% of any expenses 
pertaining to the Brian Head cabin.  The total amount of expenses the LSN Trust owes from 2013 
through July 18, 2017 is $30,265.93.   

13 See Order Regarding Transfer of Property and Injunctions entered on September 22, 2014 at 
4:14-20 (THE COURT FURTHER FINDS that the provisions contained in this order are intended to 
preserve the real property described herein, and to secure with enjoined property(ies) any monetary 
amounts owed by the parties, or transferred to the parties.”).  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY, pursuant to NRCP 5(b), that on August 29, 2017, I served a true and 

correct copy of the foregoing RESPONSE TO DEFENDANT’S REPLY TO OPPOSITION TO 

COUNTERMOTION FOR FINAL JUDGMENT CONSISTENT WITH THE NEVADA 

SUPREME COURT’S REMAND OR, IN THE ALTERNATIVE, FOR AFFIRMATION OF 

JOINT PRELIMINARY INJUNCTION, FOR A RECEIVER TO MANAGE THE 

PROPERTY PENDING FINAL JUDGMENT, FOR UPDATED FINANCIAL 

DISCLOSURES AND EXCHANGE OF FINANCIAL INFORMATION, AND FOR SALE 

OF PROPERTY FOR PAYMENT OF ATTORNEYS’ FEES AND COSTS, to the following in 

the manner set forth below: 

[___]  Hand Delivery 

[___]  U.S. Mail, Postage Prepaid 

[___]  Certified Mail, Receipt No.: ____________________________ 

[___]  Return Receipt Request 

[_x_]  E-Service through Wiznet 

DICKERSON LAW GROUP
Robert P. Dickerson, Esq.
1745 Village Center Circle
Las Vegas, NV 89134
Attorneys for Defendant

Rhonda K. Forsberg, Esq.
64 N. Pecos Road, Suite 800
Henderson, NV   89074
Attorneys for Plaintiff

     /s/ Gretta G. McCall 
     ______________________________________________ 
     An Employee of SOLOMON DWIGGINS & FREER, LTD. 
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RPLY 
MARK A. SOLOMON, ESQ. 
Nevada State Bar No. 0418 
E-mail: msolomon@sdfnvlaw.com  
JEFFREY P. LUSZECK, ESQ.  
Nevada State Bar No. 9619 
E-mail: jluszeck@sdfnvlaw.com   
SOLOMON DWIGGINS & FREER, LTD. 
Cheyenne West Professional Centreʹ
9060 W. Cheyenne Avenue  
Las Vegas, Nevada 89129 
Telephone No.: (702) 853-5483
Facsimile No.: (702) 853-5485

Attorneys for Matt Klabacka, Distribution  
Trustee of the ERIC L. NELSON NEVADA  
TRUST dated May 30, 2001

DISTRICT COURT 

COUNTY OF CLARK, NEVADA 

ERIC L. NELSON,

Plaintiff

vs.

LYNITA SUE NELSON, MATT 
KLABACKA, as Distribution Trustee of the 
ERIC L. NELSON NEVADA TRUST dated 
May 30, 2001,

Defendants.

MATT KLABACKA, Distribution Trustee of 
the ERIC L. NELSON NEVADA TRUST 
dated May 30, 2001,

Cross-claimant,

vs.

LYNITA SUE NELSON,

Cross-defendant.

Case No.: D411537
Dept.: O

/   /   / 

Case Number: D-09-411537-D

Electronically Filed
8/4/2017 11:43 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUUURTRTRTRTTTTTTT
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REPLY TO OPPOSITION TO MOTION TO ENFORCE SUPREME COURT’S ORDER 
DATED MAY 25, 2017; MOTION TO HOLD LYNITA S. NELSON IN CONTEMPT FOR 
VIOLATION OF SEPTEMBER 22, 2014 ORDER; AND FOR ATTORNEYS’ FEES AND 

COSTS 

AND

OPPOSITION TO COUNTERMOTION FOR FINAL JUDGMENT CONSISTENT WITH 
THE NEVADA SUPREME COURT’S REMAND OR, IN THE ALTERNATIVE, FOR 
AFFIRMATION OF JOINT PRELIMINARY INJUNCTION, FOR A RECEIVER TO 

MANAGE THE PROPERTY PENDING FINAL JUDGMENT, FOR UPDATED 
FINANCIAL DISCLOSURES AND EXCHANGE OF FINANCIAL INFORMATION, AND 

FOR SALE OF PROPERTY FOR PAYMENT OF ATTORNEYS’ FEES AND COSTS

 Matt Klabacka, Distribution Trustee of the ERIC L. NELSON NEVADA TRUST dated 

May 30, 2001, hereby files his Reply to Opposition to Motion to Enforce Supreme Court’s Order 

dated May 25, 2017; Motion to Hold Lynita S. Nelson in Contempt for Violation of September 22, 

2014 Order; and for Attorneys’ Fees and Costs and Opposition to Countermotion for Final 

Judgment Consistent with the Nevada Supreme Court’s Remand or, in the Alternative, for 

Affirmation of Joint Preliminary Injunction, for a Receiver to Manage the Property Pending Final 

Judgment, for Updated Financial Disclosures and Exchange of Financial Information, and for Sale 

of Property for Payment of Attorneys’ Fees and Costs.  

 This Reply and Opposition to Countermotion is made and based upon the pleadings and 

papers on file herein, the Points and Authorities attached hereto, and any other evidence the Court 

may adduce at the hearing on this matter.  

 DATED this 4th day of August, 2017.  

SOLOMON DWIGGINS & FREER, LTD. 

By:__/s/ Jeffrey P. Luszeck______________ 
     MARK A. SOLOMON, ESQ., NSB 0418 
     JEFFREY P. LUSZECK, ESQ., NSB 9619 
     9060 West Cheyenne Avenue 
     Las Vegas, Nevada  89129 
Attorneys for Matt Klabacka, Distribution  
Trustee of the ERIC L. NELSON NEVADA  
TRUST dated May 30, 2001
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Lynita’s Opposition and Countermotion disregards the Supreme Court’s Opinion, which is 

now the law of the case.  Specifically, Lynita has failed/refused to return assets that the ELN Trust 

had previously transferred to it as a result of this Court’s imposition of a constructive trust and 

finding of unjust enrichment despite the fact that the Supreme Court vacated the constructive trusts.  

The Supreme Court’s ruling was effective immediately and not subject to a “remand hearing” as 

Lynita would have this Court believe.  Consequently, the ELN Trust’s Motion should be granted in 

its entirety.      

Lynita’s Countermotion, which failed to comply with the requisite notice requirements, 

should be denied because it misconstrues, and quite frankly ignores, the Supreme Court’s Opinion.  

Further, the relief requested by Lynita is inapplicable to the ELN Trust and/or she failed to establish 

why the requested relief should be granted.  As such, Lynita’s Countermotion should be denied in 

its entirety.   

II. LEGAL ARGUMENT 

A. THE PORTIONS OF THE SUPREME COURT’S OPINION REGARDING 
THE IMPOSITION OF A CONSTRUCTIVE TRUST AND PAYMENT OF 
ALIMONY FROM THE ELN TRUST EFFECTIVE IMMEDIATELY, 
CONSTITUTES THE LAW OF THE CASE.  

Contrary to Lynita’s contention, the purpose of the ELN Trust’s Motion is to “actually 

enforce the Supreme Court’s Order” because said Order vacated the: (1) constructive trusts imposed 

by the District Court in its Divorce Decree;1 and (2) payment of alimony from the ELN Trust’s

assets held in a blocked account at Bank of Nevada.2

 Without citation to any authority to support her noncompliance with the Supreme Court’s 
                                                
1 See, e.g., Nevada Supreme Court Order dated May 25, 2017, p. 3 (“the constructive trusts 
placed over the Russell Road and Lindell properties should be vacated”); p. 27 (“Consistent with 
our analysis in the above sections, we conclude the constructive trusts should be vacated.”).  

2 See, id., p. 3 (“the district court...erred insofar that the alimony was awarded against Eric’s 
Trust...”); p. 3 (“the district court’s alimony award is…vacated to the extent that it is awarded 
against Eric’s Trust instead of Eric in his personal capacity.”); p. 25 (“Accordingly, we vacate the 
award in order for the district court to reassess that award against Eric in his personal capacity.”).
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Opinion, Lynita justifies her actions by stating that she is merely waiting for this Court to rule on 

various issues on remand.  While it is true that the Supreme Court remanded the matter to this Court 

for further proceedings, it did not stay the portions of its Order vacating the constructive trusts or 

payment of alimony from the ELN Trust pending remand.  In other words, the Opinion vacating the 

constructive trusts was effective immediately, and as such, is the law of the case.  See, e.g., Hsu v. 

County of Clark, 123 Nev. 625, 629-30, 173 P.3d 724, 728 (2007) (the law of the case doctrine “is 

designed to ensure judicial consistency and to prevent the reconsideration, during the course of a 

single continuous lawsuit, of those decisions which are intended to put a particular matter to rest.”);

Bd. of Gallery of History, Inc. v. Datecs Corp., 116 Nev. 289. 288, 994 P.2d 1149, 1150 (2000) 

(where the law of the case doctrine applies, “the district court [is] without authority to make a 

contrary finding.”).   

Because the Supreme Court’s Opinion vacated the constructive trusts and alimony award 

against the ELN Trust, it is respectfully requested that this Court enforce said Opinion and: 

 (1) compel the LSN Trust to execute the quitclaim deed transferring 50% 
of the Lindell Property to the Eric’s SSST;

 (2) compel the LSN Trust to provide the ELN Trust with copies of any and 
all leases with the tenants (past or present) of the Lindell Property, and the 
books and records relating to said tenants;  

 (3) compel the LSN Trust to pay the ELN Trust 50% of rent collected 
from the Lindell Property from June 2013 through present;  

 (4) compel the LSN Trust to execute the quitclaim deeds transferring the 
Banone, LLC properties to the ELN Trust;

 (5) compel the LSN Trust to provide the ELN Trust with copies of any and 
all leases with the tenants (past or present) of the Banone, LLC properties, 
and the books and records relating to said tenants;  

 (6) compel the LSN Trust to pay the ELN Trust 100% of rent collected 
from the Banone, LLC properties from June 2013 through present;  

 (7) compel the LSN Trust to pay the ELN Trust 100% of the payments 
received from the Farmouth Circle Promissory Note;  

 (8) enter an order releasing to the ELN Trust the $720,000.00 that is being 
held in a blocked account at Bank of Nevada;  
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 (9) compel Lynita to return the $324,000.00 that was previously paid by 
the ELN Trust;

  
 (10) compel the LSN Trust to return the $6,050.00 security deposit that the 

ELN Trust delivered to the LSN Trust on or around September 19, 2014;  

 (11) compel the LSN Trust to prepare quarterly accountings for the 
Lindell Property and Banone LLC properties from June 2013 through 
present pursuant; and  

 (12) compel the LSN Trust to return to the ELN Trust the $75,000.00 paid 
by Banone-AZ, LLC to the LSN Trust.

B. THE SUPREME COURT FOUND THAT ERIC AND LYNITA’S 
COMMUNITY PROPERTY WAS TRANSMUTATED TO SEPARATE 
PROPERTY AND LYNITA FAILED TO INTRODUCE ANY EVIDENCE, 
LET ALONE CLEAR AND CONVINCING EVIDENCE, THAT THE 
PARTIES SEPARATE PROPERTY WAS TRANSMUTATED BACK TO 
COMMUNITY PROPERTY. 

 As an initial argument, Lynita requests that this Court review the evidence presented at trial 

(in lieu of conducting a tracing) and find that all assets owned by the SSSTs (with the exception of 

the Palmyra residence) are the community property of Eric and Lynita because all property was 

acquired during the marriage and her belief that the ELN Trust “conceded” at trial that it could not 

trace its assets from the property identified in the Separate Property Agreement.  Lynita’s argument 

is contrary to the Supreme Court’s Opinion that specifically provides that the Separate Property 

Agreement was a valid agreement and transmutated Eric and Lynita’s community property to 

separate property.  See, e.g., Opinion at p. 12 (“We conclude that the SPA is a valid agreement and 

transmutated the Parties community property to separate property.”).  The fact that much of the 

original assets identified in the Separate Property Agreement were ultimately sold and said proceeds 

were utilized to purchase other property is inconsequential, because all acquisitions in Eric’s 

Separate Property Trust originated from his separate property.  Moreover, as discussed below, the 

Supreme Court also held that Eric’s SSST was funded with his separate property in 2001.  Because 

of such transmutation, Nevada law is clear that it is Lynita/Lynita’s SSST, as opposed to Eric/the 

ELN Trust, that has the burden to show that Eric’s separate property was transmutated back to 

community property. 
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“Once the separate character of property is established, a presumption arises that it remained 

separate property in the absence of sufficient evidence to show an intent to transmute the property 

from separate property to community property.”3 Indeed, “the right of the spouses in their separate 

property is as sacred as is the right in their community property, and when it is once made to appear 

that property was once of a separate character, it will be presumed that it maintains that character 

until some direct and positive evidence to the contrary is made to appear.”4 This presumption shifts 

the burden of proof to the party claiming the property was transmutated to community property.5

The spouse claiming transmutation of separate property must produce objective evidence showing 

that, during the marriage, the parties themselves regarded the property as common property of the 

marriage; such evidence may include placing the property in joint names, transferring the property 

to the other spouse as a gift, using the property exclusively for marital purposes, commingling the 

property with marital property, using marital funds to build equity in the property, or exchanging 

the property for marital property.6   With specific regard to real property, for it to be transmutated to 

community property, there generally must be an acknowledged writing proving the intent of the 

separate real property holder to transmutate it to community property (e.g. community property 

agreement).7

                                                
3 In re Estate of Borghi, 219 P.3d 932 (Wash. 2009).

4 Id.

5 37 Am. Jur. Proof of Facts 2d 379 (Originally published in 1984)(“Ordinarily, the burden of 
proof to show that separate property has been transmuted into community property rests on the 
party alleging that such transmutation has taken place. This rule flows from the presumption that 
property once fixed as the separate property of one spouse has not been converted by agreement 
into community property merely because the other spouse acquires possession, management, or 
control of it. In such cases, the property is presumed to remain separate property, and the burden 
rests on the other spouse, claiming a gift or change in status of the property, to show that it has in 
fact been transmuted.”); Kenneth W. Weber, Washington Practice: Family and Community 
Property Law § 10.1, at 133 (1997) ( “Possibly more than in any other area of law, presumptions 
play an important role in determining ownership of assets and responsibility for debt in community 
property law.”).

6  Crossland v. Crossland, 397 S.C. 406, 725 S.E.2d 509 (Ct. App. 2012).

7 In re Estate of Borghi, 219 P.3d 932 (Wash. 2009); see also Volz v. Zang, 113 Wash. 378, 
383, 194 P. 409 (1920). 
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 Here, the Supreme Court confirmed that Lynita has the burden to show that the separate 

property was transmutated back to community property after 2001, because the purpose of the 

tracing is “to determine whether any community property exists within the trusts.”  See Supreme 

Court Opinion at 17.  In other words, if all property owned by the SSSTs is community property 

because it was acquired during Eric and Lynita’s marriage, the Supreme Court would have ruled in 

Lynita’s favor and there would be no reason to conduct a tracing to “determine whether any 

community property exists.”  

 In light of the foregoing, if this Court believes that it has sufficient information to conduct a 

tracing “to determine whether any community property exists within the trusts” after 2001, without 

retaining a forensic accountant, the ELN Trust requests that this Court grant the relief requested in 

the Motion to Enforce the Supreme Court’s Order because Lynita has failed to show by clear and 

convincing evidence that the separate property contained within the ELN Trust was transmutated to 

community property.      

C. LYNITA’S REQUESTED TRACING IS OVERBROAD AND RUNS 
CONTRARY TO THE NEVADA SUPREME COURT’S ORDER.  

 If this Court finds that a tracing is necessary to “determine whether any community 

property exists within the trusts,” it is not as broad as Lynita would have this Court believe for the 

following reasons.  First, the Supreme Court never ordered this Court to conduct a tracing from 

1993 through the creation of the SSSTs in 2001 because it repeatedly held that the ELN Trust and 

Lynita’s SSST were funded with their respective separate property: 

Later, the parties converted those trusts into self-settled spendthrift trusts (SSSTs) 
and funded them with their respective separate property.  P. 2. 

In 2001, Eric and Lynita converted their separate property trusts into Eric’s Trust 
and Lynita’s Trust, respectively, and funded the SSSTs with the separate property 
contained within the separate property trusts.  P. 4. 

On June 3, 2013, the district court issued the decree.  The district court found that 
the SPA was valid and the parties’ SSSTs were validly established and funded 
with separate property.  P. 6. 

For the reasons set forth below, we hold the SSSTs are valid and the trusts were 
funded with separate property stemming from a valid separate property 
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agreement.  P. 13.   

Thus, the Supreme Court found that the ELN Trust was funded in 2001 with his separate 

property, as opposed to community property.  This finding was based upon Lynita’s failure to show 

by clear and convincing evidence that the separate property was transmutated back to community 

property and the following evidence: (1) the Separate Property Agreement, which as indicated 

supra, the Nevada Supreme Court found to be valid; (2) the Separate Property Trusts, which 

provides “[t]he property comprising the original Trust estate, during the life of the Trustor, shall 

retain its character as his separate property…;8 (3) Shelley Newell, the bookkeeper for Eric and 

Lynita’s Separate Property Trusts testified that the assets and liabilities owned by the Trusts were 

kept separate, and that all acquisitions in Eric’s Separate Property Trust originated from Eric’s 

separate funds;9 and (4) Section 12.13 of both the ELN Trust and Lynita’s SSST, which provide: 

Separate Property.  Any property held in trust and any income earned by the 
trust created hereunder shall be the separate property (in distinction with 
community property, joint tenancy property, tenancy in common, marital 
property, quasi-community property or tenancy by the entirety) of the 
beneficiaries of such trusts.  Additionally, any distribution to or for the benefit of 
the beneficiary shall be and remain the sole and separate property and estate of the 
beneficiaries. 

 By finding that the ELN Trust and Lynita’s SSST were funded with their respective 

separate property the Supreme Court has established the law of the case, and Lynita’s argument 

that the tracing should begin in 1993 fails.   

 Second, this Court disposed of all assets (except Wyoming downs) in its Divorce Decree 

entered on June 3, 2013.  Consequently, even assuming the ELN Trust possesses Lynita’s 

community property acquired after 2001, she does not possess a community property interest in 

the assets that the ELN Trust acquired after the Divorce Decree was entered.     

 Finally, it is unnecessary to conduct a tracing on Wyoming Downs because: (1) this Court 

previously found that Wyoming Downs was not community property; and (2) the Supreme Court 
                                                
8 See the Eric L. Nelson Separate Property Trust at p. 1. 

9 See Trial Testimony of Shelley Newell dated July 17, 2012, pp. 105-144.  
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upheld the September 22, 2014 Order that disposed of said asset.  Specifically, as this Court will 

certainly recall, the Divorce Decree disposed of all of the assets owned by the ELN Trust and 

Lynita’s SSST, with the exception of Wyoming Downs.  After a separate evidentiary hearing on 

Wyoming Downs on May 30, 2014, this Court entered the following findings and orders: 

THE COURT FURTHER FINDS that although Wyoming Downs was acquired by 
the ELN Trust during the pendency of the marriage between Eric L. Nelson and 
Lynita S. Nelson, the Court does not find it to be community property as it was 
clearly purchased through Dynasty, an entity wholly owned by the ELN Trust and 
the Court maintained the ELN Trust.  The Court found no facts leading it to 
conclude Lynita S. Nelson or the LSN Trust has an interest in Wyoming Downs.  
The Court maintained the integrity of the ELN Trust and LSN Trust for the reasons 
set forth in the Divorce Decree. 

THE COURT FURTHER FINDS that there was no transmutation of Wyoming 
Downs from separate property to community property, even assuming that Wyoming 
Downs was separate property of Eric L. Nelson, and not the property of the ELN 
Trust, separate and distinct from Eric L. Nelson.  See Notice of Entry of Order 
entered September 22, 2014.

Lynita appealed the September 22, 2014 Order.  Indeed, one of the “Issues on Appeal” that Lynita 

identified in her Docketing Statement was the following: 

Whether the district court erred in denying Lynita a one-half (1/2) interest in 
Wyoming Downs, which was purchased during the pendency of Eric’s and Lynita’s 
divorce proceedings.  See LSN Trust’s Docketing Statement at 4:10-12, a copy of 
which is attached hereto as Exhibit 1.10    

In its Opinion, the Nevada Supreme Court upheld, as opposed to overturned, the September 22, 

2014 Order: 

Accordingly, we affirm in part and vacate in part the district court’s decree of 
divorce, affirm in part and vacate in part the district court’s June 8, 2015, order 
modifying and implementing the divorce decree, and remand this matter for 
further proceedings consistent with this opinion. See Nevada Supreme Court 
Order at p. 30.    

Further, and perhaps most importantly, footnote 9 provides: “[w]e have considered the parties’ 

other arguments [which would have included Lynita’s argument with respect to Wyoming Downs] 

and conclude they are without merit.”  In light of the foregoing, it is unnecessary (and improper) to 

                                                
10 See also Lynita’s Answering Brief and Opening Brief on Cross-Appeal at pp. 52-53, a copy 
of which is attached hereto as Exhibit 2.   
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re-litigate issues surrounding Wyoming Downs because the Nevada Supreme Court’s ruling on this 

issue is the law of the case. 

D. IT IS INAPPROPRIATE TO ENTER A JOINT PRELIMINARY 
INJUNCTION AND/OR APPOINT A RECEIVER. 

Lynita’s request that this Court “expressly affirm the Joint Preliminary Injunction previously 

entered, and require all parties to transfer their property to a third-party receiver until a final 

decision is rendered in this matter” should be denied.  EDCR 5.85 only applies to the husband and 

wife in a divorce proceeding, of which the ELN Trust is not.  Consequently, if Lynita wishes to 

pursue an injunction against the ELN Trust she will need to seek a formal injunction that complies 

with NRCP 65.         

  This Court should similarly deny Lynita’s request for the appointment of a receiver11

because it is a “harsh and extreme remedy which should be used sparingly and only when securing 

of ultimate justice requires it.”  Hines v. Plant, 99 Nev. 259, 261, 661 P.2d 880, 881-82 (Nev. 

1983).  As explained by the Supreme Court: 

The reasons for the above rules are fundamental:  appointing a receiver to 
supervise the affairs of a business is potentially costly, as the receiver typically 
must be paid for his or her services.  A receivership also significantly impinges on 
the right of individuals or corporations to conduct their business affairs as they 
see fit, and may endanger the viability of a business.  The existence of a 
receivership can also impose a substantial administrative burden on the court.
Hines, 99 Nev. at 261, 661 P.2d at 882.    

Further, the court should not appoint a receiver if injury resulting from the appointment is 

outweighed by the injury the applicant seeks to deter.  See Lynch v. Lynch, 277 S.W.2d 692, 694 

(Mo. Ct. App. 1955) (holding that a “receiver should be appointed only when the court is satisfied 

that the appointment will promote the interests of one or both parties, that it will prevent manifest 

wrong, imminently impending, and that the injury will not be greater than the injury sought to be 

                                                
11  As this Court will certainly recall, Lynita previously sought the imposition of a receiver; 
however, this Court denied such requests.  See Order from April 10, 2012 Hearing and Injunction 
previously entered on August 31, 2012, at 4:13-15 (“IT IS FURTHER ORDERED that Defendant’s 
requests to appoint a receiver to manage the assets of the Eric’s SSST, and to place in a blocked 
account the proceeds from the Mellon Bank account, and Wyoming Downs purchase are 
DENIED.”).    
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averted.”).

 Here, the appointment of a receiver is outweighed by the injury to the ELN Trust that Lynita 

seeks to deter.  First, the appointment of a receiver is costly and will greatly add to the expense of 

litigation.  To date, the Parties have spent millions of dollars in legal fees in this proceeding.  Based 

upon her prior conduct, the ELN Trust is informed and believes Lynita will seek to have any and all 

fees incurred by a receiver paid by the ELN Trust.  Second, the appointment of a receiver would 

likely impinge upon the ability of Eric, the Investment Trustee, to manage and invest the ELN Trust 

as required by the terms of the ELN Trust,12 Nevada statutes13 and treatises14 thereby endangering 

the viability of the assets and/or business interests of the ELN Trust.  As this Court has recognized 

on numerous occasions, Eric is a proven and successful businessman and both the ELN Trust and 

LSN Trust have acquired great wealth as a result of his efforts.  Appointing a receiver who is not 

familiar the management/operation of distressed assets could have a disastrous effect on the value 

of said assets.  Third, the appointment of a receiver will impose a substantial administrative burden 

on this Court.  Finally, given the make-up of the assets of the ELN Trust, some of which require 

specific licenses, it would be impractical, if not impossible, for a receiver to manage the same.    

In light of the foregoing, Lynita’s Countermotion for the appointment of a receiver is 

improper and must be denied. 

/   /   / 

/   /   / 

                                                
12 See the ELN Trust at Article III, Section 3.1 and Article XII, Section 12.1(b), Section 
12.1(e), Section 12.1 (f), Section 12.1(o), Section 12.1 (t), Section 12.1(v) and Section 12.1(aa) 

13 See NRS 164.715 (“A trustee shall invest and manage the trust property solely in the interest 
of the beneficiaries”); NRS 164.740 (duty to comply with prudent investor rule); NRS 164.750 (“A 
trustee shall diversify the investments of the trust. . .”).

14 See 76 Am. Jur. 2d Trusts § 435 (“Under the general law . . . [a trustee] must exercise his or 
her independent discretion and judgment in reference to the investment of funds, even where broad 
discretionary power of investment is given, although provisions enlarging his or her power to invest 
are strictly construed.”); G. Bogert, The law of Trusts and Trustees § 611 (3d ed. 2010) (“The duty 
to invest and make the trust property productive must be performed within a reasonable time, 
considering the difficulty or ease of finding an appropriate investment and other circumstances.”). 
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E. THE ELN TRUST SHOULD NOT BE REQUIRED TO PRODUCE 
FINANCIAL INFORMATION AND DOCUMENTS CONCERNING ITS 
CURRENTS ASSETS AND/OR TRANSACTIONS OCCURRING SINCE THE 
COURT’S ENTRY OF ITS DECREE.    

Lynita does not possess a community property interest in assets that the ELN Trust acquired 

after entry of the Divorce Decree, and Lynita has failed to introduce any authority to the contrary.  

Consequently, Lynita’s request that this Court order the ELN Trust to supplement and produce “all 

financial information and documents previously produced to provide a complete and accurate 

picture of all financial dealings since the date of last production” should be denied.

Although the ELN Trust should not be required to provide financial information concerning 

its current assets, Lynita should do so because she is in possession of property that the Supreme 

Court found was improperly transferred to Lynita/Lynita’s SSST and should be overturned.  

Consequently, the ELN Trust is entitled to know the current status of said assets, including the rents 

that it has collected for the past four years. 

F. THIS COURT SHOULD DENY LYNITA’S REQUEST TO SALE THE 
BRIAN HEAD CABIN. 

The ELN Trust would not generally object to Lynita and/or LSN Trust selling its property; 

however, here, the Brian Head cabin is owned 50% by the LSN Trust and 50% by the ELN Trust,

and the ELN Trust does not want to sell its 50% interest.  If Lynita desires to sell her 50% interest 

of the Brian Head cabin, then she has the right to do so.  

Notwithstanding the foregoing, Lynita’s request is still improper because this Court 

previously ruled that it would utilize the Brian Head cabin as security for “any amounts owed by the 

parties:” 

THE COURT FURTHER FINDS that the provisions contained in this order are 
intended to preserve the real property described herein, and to secure with 
enjoined property(ies) any monetary amounts owed by the parties, or transferred 
to the parties.15

Here, more now than ever, Lynita should not be allowed to sell the Brian Head property 

because based upon the Nevada Supreme Court’s Order she must repay the ELN Trust for the 

                                                
15 See Order Regarding Transfer of Property and Injunctions entered on September 22, 2014 at 
4:14-20.
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substantial assets that the ELN Trust transferred to her and/or the LSN Trust pursuant to the 

Divorce Decree and June 8, 2015 Order that have subsequently been overturned.  Said transfers, 

include, but are not limited to: (1) the 50% of the rents collected by Lynita from the Lindell 

property from June 2013 through present; (2) 100% of the rents collected by Lynita for the Banone, 

LLC properties from June 2013 through present; (3) 100% of the payments received from the 

Farmouth Circle promissory note from June 2013 through present; (4) the $324,000 previously paid 

to Lynita pursuant to this Court’s September 22, 2014, Order Regarding Transfer of Property and 

Injunctions; (5) the $6,050 security deposited delivered to the LSN Trust by the Eric’s SSST in or 

around September 19, 2014; and (6) the $75,000 paid by the Eric’s SSST to the LSN Trust on or 

around June 30, 2014.   

In addition to the transfers mentioned above, Lynita and/or the LSN Trust have failed to pay 

her 50% of any expenses pertaining to the Brian Head cabin.  The total amount of expenses from 

2013 through July 18, 2017 is $30,265.93.16

On a final note, it is difficult to fathom that Lynita will be unable to pay her attorneys’ fees 

and costs unless the Brian Head cabin is sold.  Indeed, since June 2013 Lynita has received over 

$2,000,000 through rents collected from the Banone, LLC and Lindell properties, the sale of the 

Palmyra residence on or around November 1, 2013, for $829,000, see Grant, Bargain and Sale 

Deed, attached hereto as Exhibit 4, and the $324,000 previously paid to Lynita pursuant to this 

Court’s September 22, 2014, Order Regarding Transfer of Property and Injunctions. 

In light of the foregoing, the ELN Trust respectfully requests that this Court deny Lynita’s 

request; however, in the event that a sale is ordered, the ELN Trust requests the ability to purchase 

the Brian Head cabin as set forth in this Court’s Divorce Decree at 46:13-15: “IT IS FURTHER 

ORDERED that both parties shall have the right of first refusal should either Trust decide to sell its 

interest in the Brian Head cabin.”  

/   /   / 

/   /   / 

                                                
16 See Utah Cabin Expenses Summary Sheet, attached hereto as Exhibit 3.   
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G. THE ELN TRUST IS ENTITLED TO ATTORNEYS’ FEES AND COSTS 
FOR LYNITA’S FAILURE TO ABIDE BY THE ORDERS ENTERED BY 
THE NEVADA SUPREME COURT AND THIS COURT.  

 The ELN Trust is entitled to its attorneys’ fees and costs associated with the instant Motion 

because of Lynita’s failure to comply with the orders of both the Nevada Supreme Court and this 

Court.  Once again, the constructive trust and/or payment of alimony was vacated on May 25, 2017, 

and was not stayed pending “this Court’s remand hearing, and prior to receiving direction of this 

Court.”  

Further, Lynita has failed to provide quarterly accountings as required by this Court’s 

September 22, 2014 Order.  Lynita justifies her noncompliance based on her belief that the ELN 

Trust did not provide the information after the Supreme Court stayed the District Court proceeding.  

Said argument fails, however, because on June 28, 2017, after the appeal was closed and the stay 

lifted, Lynita’s Counsel made it clear that she would not produce said accountings. In other words, 

although Lynita is now taking the position that “Lynita is not opposed to providing the leases or 

quarterly accountings, and will be providing same shortly” that was not her position on June 28, 

2017.  Consequently, the ELN Trust was left with no choice but to seek intervention from this 

Court. 

III. CONCLUSION 

 In light of the foregoing, the ELN Trust respectfully requests that this Court granted the 

Motion to Enforce in its entirety, and deny the relief sought by Lynita in her Countermotion. 

 DATED this 4th day of August, 2017.  

SOLOMON DWIGGINS & FREER, LTD. 

By:__/s/ Jeffrey P. Luszeck______________ 
     MARK A. SOLOMON, ESQ. 
     Nevada State Bar No. 0418 
    JEFFREY P. LUSZECK, ESQ. 
     Nevada State Bar No. 9619 
    9060 West Cheyenne Avenue 
     Las Vegas, Nevada  89129 
Attorneys for Matt Klabacka, Distribution  
Trustee of the ERIC L. NELSON NEVADA  
TRUST dated May 30, 2001
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY, pursuant to NRCP 5(b), that on August 4, 2017, I served a true and 

correct copy of the foregoing REPLY TO OPPOSITION TO MOTION TO ENFORCE 

SUPREME COURT’S ORDER DATED MAY 25, 2017; MOTION TO HOLD LYNITA S. 

NELSON IN CONTEMPT FOR VIOLATION OF SEPTEMBER 22, 2014 ORDER; AND 

FOR ATTORNEYS’ FEES AND COSTS AND OPPOSITION TO COUNTERMOTION 

FOR FINAL JUDGMENT CONSISTENT WITH NEVADA SUPREME COURT’S 

REMAND, OR IN THE ALTERNATIVE, FOR AFFIRMATION OF JOINT 

PRELIMINARY INJUNCTION, FOR A RECEIVER TO MANAGE THE PROPERTY 

PENDING FINAL JUDGMENT, FOR UPDATED FINANCIAL DISCLOSURES AND 

EXCHANGE OF FINANCIAL INFORMATION, AND FOR SALE OF PROPERTY FOR 

PAYMENT OF ATTORNEYS’ FEES AND COSTS, to the following in the manner set forth 

below: 

[___]  Hand Delivery 

[___]  U.S. Mail, Postage Prepaid 

[___]  Certified Mail, Receipt No.: ____________________________ 

[___]  Return Receipt Request 

[_x_]  E-Service through Wiznet 

DICKERSON LAW GROUP
Robert P. Dickerson, Esq.
1745 Village Center Circle
Las Vegas, NV 89134
Attorneys for Defendant

Rhonda K. Forsberg, Esq.
64 N. Pecos Road, Suite 800
Henderson, NV   89074
Attorneys for Plaintiff

     /s/ Gretta G. McCall 
     ______________________________________________ 
     An Employee of SOLOMON DWIGGINS & FREER, LTD. 
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