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MEMORANDUM
from

Date; Apifl 28, 2014 ‘

To: All DMV Employess

~ Subleot: .nmmmm
i ; i
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NOTICE OF EMPLOYEE RIGHTS
DURING AN INTERNAL INVESTIGATION

o TO; Cara O'Keefs

(1758 NOTICE 18 REQUIRED BY NRS 264.387)
ﬁ&:{:ﬁvﬂommﬁummembjwdmimuadmwmnﬁmwwnmuom
Violation of Department of Motor Vehicles Computer Ussge polios:
Information Abuse '

As found in NRS 242.12:.1@8281 zection 1, and NAC 284.650; ot
|Information contained DMV system tecords is for use only for Departmental business proprietary
Information, Infomaﬁmﬂmﬂnbwsmmmbomdfnrmypmpmo&sﬁmbrmpwm

auﬂiorizedhi};noﬁmnﬁaromttmm
L. The uss,-t manlpulation of, produstion data or Infbrmation outsids the ssope of ans' s job respazatbfles, or for noa-
business or personal reasons, is &ad may bo subject to prosecution under NRS 205,481,

This Notice is not futended to imply that disodpfinary action will be taken In relation to thess allsgations; however,
the result of tho investigation may lead to disoiplinary action, ’

°  You have the sight to have an attorey or ofher represeriative presant when you are questioned regarding
MWMW(SLM '

e Youhmupmma)budmdnystoobuinmmomymo&ermpmnﬂon,ifyoumm.
& Iwaive my right to bave a representative prosent.
[ Iwish o have a represantative present.

)

investigati protect your confidentiality, the rights of other
employoes and cllents and the Integrity of the investigation, you are requasted not fo comtmicate any information
régarding this/thess allogations(s) with other employees or persons Who may have infonmation pertinent to the
investigation, . .

Thank yon for your asslstance and cooperation with hia investigaton,

Edbt A
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STATE OF NEVADA

SPECIFICITY OF CHARGES s
Name: Cara Q'Keefe Employee iD# 25693 Budget Account:  810/4717
07.233 Revenue
Current Class: _ Officer2 Grade: _32 Step: _03 Supervisor: _ Karen Stoll
. Department: _ Motor Vehicles Division: _Motor Carrler Date: _11/22113__ Time: 10%00&1_

This ls to inform you that you are alleged to have violated section 284.650 of the Nevada Administrative Code, as follows: _

Date(s) - o Violation(s)
Please See Altached
A mcommahdatlon has been made by _ KamnStoll
v N

that It Is in the best Interest of the State of Nevada to take the following disciplinary actions(s):
Termination

» e (“
| 2 77
Proposed Effective Dats, no earfler than _December 12, 2013 T ¢ )/t/f .~
: * Signaty/s (Person recommending action)

B In accordance with NAC 284.856, a hearing has been scheduled on your behalf to detsrmine whether such action Is warranted,
Following the hearing and prior o the proposad effective date, you will be given a copy of the finding(s) and recommendation(s), if any, resuiting from
the hearing and be Informed In writing of the appointing authority's decision regarding the recommanded action(s).

£J In accordance with paragraph 2(b) of NAC 284.6563, the effective date of your discipiine Is immedlate as noted above. A hearing in
accordance with NAC 284.656 will foliow as soon as practicable after ths offective data of your discipline.

Note: If you wish to appeal your discipline, please be aware that pursuant fo NRS 284.380, an appeal Is desmed Smely If it s postmarked
Aithin 10 working days after the proposed effective date of the disclptinary action. -

The hearing will be conducted by: i _
TerrL Cerlsr ___DMV, Division Administrator, Management Services at _9:00am. on _December8, 2013
Name Tite * Time Daté

at: '_555 Wright Way, Carson Clty NV 89711, Conference Room B on the second floor.
: : Location (Include complete address) s -

Sursuant to NAC 284.656, the hearing process Is an Informal proéeedlng between you.and the apﬁolnﬁng-aumodty or his or her designated
"sprasentative.. Witnesses are not permitted. Each party may be accompanled by a pereon of his or her cholce. Pleass rofor to NAC 284.656

or direct questions conceming this notice and hearing to the appointing authority, personnel officer, or other agency personns! familiar with the
arocedup. (For information gegarding the hearing and your right to walve.the hearing, you should refer to NAC 284.6561.) ‘

/ Signature of Appointing Autharity o Designated Representative | )

Signature of Employse: | understand that by acldlowleldghg recelpt of this Speci'ﬁcﬂy of Charges, am neither admitting gullt nor giving up

%ﬂg@:ﬁiﬁm _ Date H]&%[L% mme_10). 846 NAM

Witngsy' Signature (Required if employee romus to aign) Signature and Title: (Person ssrving this notics)

Copy: nmunmmmm-cmngmmmmnmxm Appoluting Authority; Employee, ‘
NED-41 (Rov. 4/13) RA 0003 |



NPD-41 Attachment

Employea Name: Cara O’Keefe
Employee ID# 025803
Budget Account: 810/4717
Location: Carson City

l. SUMMARY OF FACTS:

On Dacember 28, 2012 Department (DMV). employees were made aware that you were Interested In applying for a recently
vacated position with another Division in the DMV. As a result two employees came forth separately with Information alleging
they overheard you make calis to the Carson City Sheriff's office regarding an individual's driver's license and representing
yourself to be an employee whose Job It was at the DMV to assist Individuals with driver’s license Issues. These calls were
reportedly made on August 8, 2012 at approximately 12.53 p.m. and again on August 10, 2012 at 10:37 am,

Since you had transferred out of the Department, accepting a promotional opportunity on December 5, 2012, the administrator
declded It was not necessary to investigate the allegations. On August 12, 2013 the agency was notified you were being
restored to your previously held position with the DMV, Motor Carrier Divislon. inlight of your retumn to the department and due
to the serlousness of the allegations brought forth In December 2012; it became pertinent to Investigate the alleged conduct.

On September 16, 2013, you were Issued a Notice of Employee Rights During an Internal lnvesﬁgalio_h and placed on
Adminisirative Leave with pay for the duration of the Investigation and conclusion. On Oclober 8, 2013, you recalved a 2™
Notice of Employse Rights During an Internal investigation for additional questioning. The Interviews were conducted with you

on September 18, 2013 and Ootqber 10, 2013. (Exhiblts A, B, and C)
The results of the Investigation, valldated by your own admission and the Iﬁform:’-xﬂon obtained through the DMV CARRS

Listed belowvis arecap of what was found on the report:

e OnJuly 23,2012 @ 1:21 p.m.; July 27, 2012 @ 7:31 am. & 10:28 a.m.; August 15, 2012 @ 2:42 pm.;
September 4, 2012 @ 2:54 p.m.; September 20, 2012 @ 6:38 a.m.; October 1, 2012 @ 11.04 am.; &
November 8, 2012 @ 8:33 a.m, DMV data software records indicate that you accessed Non-Motor Carrler,
aka male citizen. (ExhibitD) = - ) :

The CARRS report shows you-accessed the records of a female ciﬁzen on 3occaslons. You identified the female ciizen as
the wife of the male citizen and provided many detalls about the two's personal lives, demonstrating a familiar relationship with
both. You were unable to recall the reasons for having accessed the female citizen's records.

Listed below I3 a recap of what was found on the report:

*  OnJuly23, 2012@ 1:21 p.m. & 2:44 p.m. and also on July 27, 2012 @7:31 a.m. DMV data software records
Indicate that you accessed records for Non-_Mptbr Carrle_; female citizen. (Exhiblt D)

In addition to the CARRS report, Information obtained during the course of the Investigation and by your own admission,
supports you also discussed information related to the male citizen with the Carson City Sheriff, representing yourself as an
employee of the DMV, for personal reasons outside your normal scope of duty. (Exhiblt D) When asked why you contacted the
Sheriff's office you said, “| did call to find out who he needed to contact. 1did ask what he needed to do to stralghten the Issue
out.” You falled to provide an explanation for representing yourself as an employse of DMV, other than to say “If | did it was
habit, force of habit.” Con ,

RA 0004
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NPD-41 Attachment

Employee Name; Cara O'Keefe
Employee ID# 025693
Budget Account: 810/4717
Location: Carson City

This breach is determined to be Information Abuse, which violations the DMV Computer Usage Policy. (NRS 242.105, NRS
281 saction 1, and NAC 284.660). (Exhibit E) The Computer Usage Pollcy states, “the Information contalned in DMV System
records is for use only for Departmental business and Is proprietary information. Information from the DMV System should not
be used for any purpose other than for completing authorized transactions for customers. All information'in the DMV System is
confidential, covered by the privacy act, and cannot be distributed to non-authorized persons.” Additionally, you sighed a
Director's Memo with the Subject: Department Records acknowledging your understanding of the Department Policy regarding
the access of Department Records. (Exhibit F)

Cara, you demonstrated a lack of sound judgment and willful disobedlence by repeatedly accessing the DMV database of
confidential records for personal reasons. In addition you misrepresented your authority in an attempt to obtain Information for
Individuals which was outside the scope of your job. a ’ ’

i. VIOLATIONS:
A. From the Nevada Admlnlstraﬂve Code:

NAC 284.846 Dismlasals. (NRS 284.065, 284.155, 284.383, 284,385)
1. An appointing authority may dismiss an employee for any cause set forth in NAG 284.650 if:
(a) The agency with which the employea Is employed has adopted any rules or policies which authorize the
dismissal of an employee for such a cause; or :
(b) The serlousness of the offénse or condition warrants such dismissal.
2. An appointing authority may immediately dismiss an employee for the following causes, unless the conduct Is
authorized pursuant to a rule or policy adopted by the agency with which the empioyee Is employed:
(b) Unauthorized release or use of confidential Information. .

NAC 284.850 Causes for disciplinary action. (NRS 284.065, 284.155, 284.383) Appropriate disciplinary or corrective

action may be taken for any of the following causes:

1. Activitywhich is iIncompatible with an employee’s conditions of employment estabilshed by law or which violates a
provision of NAC 284.653 or 284.738 to 284.771, Inciusive.

8. Insubordination or willful disobedience.

18. ‘Misrepresentation of officlal capacity or authority.

B. Fromthe Ne\'radibepartmem of Motor Vehicles Prohlbldons and Penalties:

TYPES OF DISCIPLINARY ACTIONS

1. ORAL WARNING: By the supervisor(s) responsible for the employee’s activities. This action may be either oral or
written, or both. Oral warnings reduced to writing are maintained in the supervisor’s fie. Oral Warnings are not
forwarded to the employee'’s Department personnel file or to the State Department of Parsonnel, Records Division.

2. WRITTEN REPRIMAND: By the supervisor{s) responsible for the employee's activiies, This actionshould be both
oral and written. It must be signed by the supervisor and employee, a copy given to the employes, and a copy sent
to DMV Personnel for the employee's file and the Department of Personnel, Records Divislon, Written Reprimands
must be on the standardized form NPD-62. If employes refuses to sign the form, state this fact on the form and
obtaln the signature of a witness. ‘ ‘ ¢

3. SUSPENSION: Without pay for a period of no more than 30 working days: Requires NPD-41 form ~Specificity of
Charges. If employee refuses to sign form, state this fact on the form and obtain the signature of a witness.

4. DEMOTION: To & lower class: Requires NPD-41 form - Specificlty of Charges. if employee refuses to sign form,
state this fact on the form and obtain the signature of a witness.

5. DISMISSAL from service: Requires NPD-41 form - Specificity of Charges. if employee refuses to sign form, state
this fact on the form and obtain the signature of a witness.

RA 0005
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NPD-41 Attachment

Employep Name: Cara O'Kesefe
Employee ID# 025683
Budget Account: 810/4717
Location: Carson City

Department of Motor Vehicles Prohibitions & Penaltles

sl Offense 2nd Offense ~— Addfonal
Min, Max. Min, Ma. Min. Max.

B. Performance on the job _

23. Disregard and/or deilberats fallure 2 6 3 5 4 5
to comply with or enforce statewide,
department or office regulations and
poilcles. -

C. Neglect of, or Inexcusable absence from, the job.
4, Conducting personal. business 1 2 3 6 3 5
during working hours. :

G. Kisuse of information Technology

1. The use, or manipulation of 5 - - - - -
production data or information outside
the scope of one’s job responsibilities,
or for non-business or personal
reasons, is strictly prohiblted and may
be subject to prosscution under
NRS 205.481.

H. Other acts of misconduct or Incompatibliity
4. * Unauthorized or Improper 1 5 2 5 3 &
disciosure of confidential Information. :

7. Acting In anofficlal capacity without 1 5 2 5 3 5
authorization.

C. DMV Policy and Procedure

Computer Usage Policy, Pollcy DMV 2.19.6 _
Section: Information Abuse . ‘

As found In NRS 242.105, NRS 281 section 1, and NAC 284.650; . information contained in DMV system records Is for
use only for Departmental and business and Is proprietary Information. Information from the DMV System should not

be used for any purpose other than for completing authorized transactions for customers.
D. Date of last signed Work Performance Standards: 05/01/2012

Itl. DATE OF HIRE WITH DMV: 12/11/2008 — 12/05/2012 returned 00/16/2013
IV. PRIOR CORRECTIVE/ DISCIPLINARY ACTIONS:

A e g T T
.. Date, - Reason ()

None on file

| RA 0006
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NPD-41 Attachment

Employee Name: Cara O’Kesfe
Employee ID# 025893
Budget Account: 810/4717
Location: Carson City

V. EVALUATIONS:

Date Rating
03/11/2007 Meets Standards
07/11/2007 Exceeds Standards
11/11/2007 ‘Moets Standards
12/11/2008 Exceeds Standards
12/11/2000 Exceeds Standards
12/11/2010 Exceeds Standards
12/11/2011 Exceeds Standards
Vi. TRAINING:
O3/0B/2006 |35 | Gen Dov = Orleralion o Sials Enployment
04/04/2008 3.0 Sexual Harassment Pravention
04/25/2006 4.0 Controllers Office Advantage Financlal — Navigation
06/06/2008 35 Controllers Office Advantage Financial — Cash
Recelpts
06/21/2008 185 | UTS Phase 2 - Accounting / Processing
07/17/2008 80 UTS Phase 2 - Accounting / Processing Refresher
07/20/2006 0.0 UTS Phase 2 — Conversion
10/11/2008 4.0 Controllers Office Advantage Financial — Restricted
- JV's and Decentralized JV's
10/11/2006 35 Controllers Office Advantage Financial — Payment
Vouchers
1172812006 ~ 0.0 IFS - HR Advantage Timesheet Entry
11/28/2008 3.0 IFS - HR Advantage Navigation
01/09/2007 20 Funds Handling- revisited
01/30/2007 1.0 Preventing Sexual Harassmentv In the Workplace
03/22/2007 |- 4.0 Risk Management Defensive Driving
" 06/10/2007 35 Communication -~ Whats my Style
06/11/2007 40 | MS Excel - Advance
06/25/2007 35 Its All About Attitude: its all About Me
06/26/2007 35 Communication: Listen Up
06/26/2007 35 Communication: Back to Basics
06/27/2007 35 Customer Service: Office Etiquette
06/27/2007 35 Customer Service: Practices

A 0007
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NPD-41 Attachment

Employee Name: Cara O'Kesfe
Employee ID# - 025603
Budget Account: 810/4717

Location: Carson City

06/28/2007 3.5 Communication: Writing for Success Ii

06/28/2007 3.5 Communication; Writing for Success'|

00/03/2008 30 The Leader FISHI Philosophy Introduction

02/26/2009 8.0 | Nevada Commercial Oniine Reglstration

09/28/2000 66 | Risk Managsment CPR/AED/First Ald

'05/13/2010 35 [ Bomb Threat and Evacuation Plan

08/21/2010 4.0 Risk Management Defensive Driving

100412010 0.5 | Sexual Harassment Prevention Revisited (Oriine

12/09/2010 4.0 ggl‘(r::a)nagement Workplace Violence: Recognition
& Prevention

03/21/2011 1.0 Response to Active Shooting Events

09/14/2011 65 Risk Management CPR/AED/First Ald

12/0772011 40 | TheFive Waves of Trust

01/09/2012 0.0 Nevada information Security Awareness

01/31/2012 7.0 Public Speaking _

04/11/2012 4.0 Emotional intelligence

05/10/2012 2.0 Who Moved My Cheese

08/06/2012 40 Mixing Four Generation in the Workplace

09/13/2012 7.0 Self-Efficacy Seminar

12/20/2012 7.0 Supervisory Leadership

02/05/2013 15 Fire Marshall Fire Safely & Extinguisher Training

02/0472013 00 [ 'Introduction to Financial Regulation Seff Study

02/28/2013 3.5 | Respectful Workplace

04/11/2013 35 Customer Service: Understanding Those We Serve

04/17/2013 35 Time Management: Making the Most of Ourselves at

05/07/2013 4.0 w;(k;ng With You is Killing Me .

05/15/2013 7.0 Dealing with Difficult Behavior and Interpersonal
Relationships

07/15/2013 0.5 Sexual Harassment Prevention (Refresher)

Vil. LETTERS OF REFERENCE, COMMENDATION, AND/OR APPRECIATION:

N/A

Page 6of 9
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NPD-41 Attachment

Employes Name; Cara O'Keefe
Employse ID# 025693
Budget Account: 810/4717
Location: Carson City

Vil CONCLUSION AND BASIS FOR RECOMMENDATION:

Cara is being disciplined for violatlons of the Nevada Administrative Code 284.680.
8. insubordination or willful disobed!enca.

Evidence to support this charge Is contained in exhibit D, the DMV access to records report.
Specifically, this exhiblt shows that you accessed personal records of two different non Motor Cartler customers. Your
- testimony Indicates that you considered the male citizen to be “like a son”, *known him for 10-16 years®. Exhibit D
indicates you accessed records of another non Motar Carrier person, the female citizen, on two occasions for unknown
reasons. Since they are non Motor Carrler customers access to thelr records was for reasons outside the scope of your
duty. Exhibit E sets forth the DMVs policy In using confidential proprietary software records for personal reasons. Your
testimony Indicates you accessed confidential records using the DMV database for reasons outside the scope of duty
on multiple occasions. Exhibit F signed:by you Indicates that you were aware of the DMVs Policy and Procedures
regarding Computer Usage and the penallyfor violating them.

18. Misrepresentation of officlal cnpacny or authority.

Evidence to support this charge Is contained in evidence gathersd during the Inveatigation. itwas concluded you calied

the Carson Clty sheriff's office and, whether Intentional or unintentional, represented yourself as an empioyee of DMV,

misleading the sheriff's offica representative. This call was made In an effort to assist the male citizen, Identified as a

t;a'ﬂm;:yIMend for personal reasons and therefor a call made as aDMV employee would be a misrepresentation of your
al capacity.

Evidence that further supports these charges includes:

Violations to Department Prohlbitions and Penalties intended as atool to describs behavior that Is subject to discipline and
the types of comrective and disciplinary actions.

B. Performance on the job
23. Disregard and/or dsllberats fallure to eomplywlth or enforce statewlde, dapartment or office regulations
and policles.

Evidence to support this charge is contalned In Exhibit D documenting the specific report-that shows queries to
_accounts for personal reasons outslde the scope of your job. Your actions demonstrated a disregard for NAC, DMV
Prohibitions and Penalties, DMV poilcy, and the director’s letier dated 4/25/2011.

C. Neglect of, or Inexcusable absencs from, the job.
4, Conducting personal businase during working houre,

Evidence to support this charge Is contalned in Exhibit D documenting the specific report that shows querles to
accounts of non-Motor Carrier customers. Additional evidence to support this Is-your testimony obtained during the
Investigation that the male clitizen was a friend and that you were helping him with his driver’s license Issues,

G. Misuse of Informatien Technology
1. Tha uss, or manipulation of production data or Information outelde the seope of one's job responslbllltln,
or for non-business or personal reasons, Is strictly prohlbited...

Evidence to support this charge is contained In Exhibit D documenting the specific report that shows queries to

acoounts of non-Motor Carrier customers. Additional evidence to support this Is your testimony obtained during the *

Investigation that the male citizen was a friend and that you were helping him with his driver’s iicense issues. NAC
284.848 authorizes an agency to Inmediately dismiss an employee for unauthorized release or Mmﬂal

Page 7 of 9



NPD-41 Attachment

Employee Name: Cara O'Keefe
Employee ID# ~ 025693
Budget Account: 810/4717
Location: Carson City

Information. By acoesslng the proprietary DMV software to assist a famlly frisnd for personal reasons, outside tha
scope of your job dutles, you clearly used confidential lnformatlon without the appropriate authorization,

H. Other acts of misconduct or lncompatlblllty
4. Unauthorized er improper disclosure of confidentlal lnformatlon.

Evidenca to support this charge Is contalned In Exhibit D documenting the specific report that shows querles to
accounts that are non-Motor Carrier customers. Also evidence to support this Is your testimony that calls were placed
to the Carson City Sherlff's office In an attempt to help the male clitzen with his driver’s license Issues where inyou were
disclosing lnfonnaﬂon to the Carson City SherifP’s office obtalned from proprietary DMV software.

7. Actlng Inan ofﬂclal capaclty without authorization.

Evidence to support this charge Is contalned In your testimony where you Indicate that you placed calls to the Carson
Clty Sheriff's office In an attempt to heip the male cittzen with his driver's license Issues. Contacting a law enforcement
authority on behalf of an Individual regarding driver's license lssues does not fall under the job scope of a Revenue
Officer in the Motar Carrier Division,

Computer Usage Pollcy, Policy DMV 2.19.6
Section: Infermation Abuse

Evidence {o support this charge Is contalned in Exhibit D documenting the specific report that shows querles to
accounts of non-Motor Carrier customers. Additional evidence to support this Is your testimony obtained during the
investigation that the male citizen was a friand and that you were helping him with his driver's iicense Issues; and that
you were not sure why you accessed the female citizen's record. NAC 284.848 authorizes an agency to immediately
dismiss an employee for unauthorized release or use of confidentlal information. By accessing the propristary DMV
software to asslst a famfly friend for personal reasons, outside the scope of your job duties, you clearly used conﬂdenﬁal
lnformaﬂpn without the appropriate authorization.

As a state employee, you represent the state of Nevada; your actions and your negligence are the actions of the agency and
this causes the. Department to lose credibliity with the customers, the public and the other government entities with which we
work. f confidentiality of records and data is compromised for personal gain or use, then the state Is at risk for ilability for
breach of confidentiality. If warking relationships with law enforcement agencies are breached by misrepresenting the authority
you have to obtain Information, then the-trust between these agencies is’ violaﬁed and again confidentiallty Is breached.

Based on the severity of the violation and the fallure to follow and adhere to Department policles it is my racommendaﬂon for
the good of the state, your employment be terminated.

Page Bof9 RA 0010



NPD-41 Attachment

Employea Name; Cara O'Keefe
Employee ID# 025683
Budget Account: 810/4717
Location: Carson City

Exhipit.| ~ Date

A (91620713 Karen Stoll | Nofica of Employee Rights During an niamal
Su%eMn\r,lsor “Investlgation

(Information Abuse)
B 8-18-2013 | Wayne Seldel Notice of Administrative Leave with Pay
’ " Administrator
Motor Carrler,
DMV ‘
c 10/8/2013 Karen Stofl Notice of Employee Rights During an Internal
Supervisor Investigation (Re-Notice for 2™ Interview)
DMV (Information Abuse)
D 7/23/12 - DMV Proprietary | Access to records report — Non Motor Camrier Customers
11/08/12 Data Base
E 9/15/11 & DMV DMV Computer Usage Policy Manual
8/12/13 Motor Vehicles
Information
Technology
Division

F ‘4{25/2011 Bruce H. Breslow | Memo to all DMV employees regarding Department
Director, DMV | Records. Discusses access to records outside scope of
duty and remedies afforded the DMV for violation(s).
Executed by Cara O'Keefe on May 3, 2011

Personnef\Forms\SOC\SOC TE’MPLATE Revised 613

Page 9 of 9 RA 0011



Briagn Sandoval
Governor

Troy L. Diliard
Director

555 Wiight Way
Carson Clty, Nevada 8971 1-0800
Telephone (775) 684-4368

wwdmvnvcom

‘December 9,2013

To: Troy L. Dillard, Dlrector L
- Department of Motor Vehicles

FROM: Terri Carter, Administrator, Manay
Department of Motor Vehlal€s

Subject  Pre-Disciplinary Hearing
Cara O’Keefa .

On December 6, 2013, at 9:00 a.m., | held a pre-disciplinary hearing for Cara

O'Keefe. - In attendance at this meeﬁng were Cara O'Keefe and myself. The

reason for this hearing was the Specificity of Charges Issued agalnst Ms.
O'Kesfe by the Motor Carrier Division for violating the following

A, From the dea Administrative Codo
NAC 284.646 Dismissals. (NRS 284.065, 284.155, 5, 284.155, 284.383, 284,385)

1. An appolinting authorlty may dismiss an employee for any cause sst forth in NAC
284.8501if: -
(@) The agency with which tha employee s employed has adopted any rules
or policies which authorize the dismissal of an employee for such a cause; or
(b) The serlousness of the offense or condition wamants such dismissal.

2. An appointing authority may Immedlately dismiss an employese for the following
causes, unless the conduct is authorized pursuant to a rule or policy adopted by
the agency with which the employee is employed:

(b) Unauthorized release or uss of confidential Information

NAC 284.648 Causes for discipiinary action. (NRS 284.085, 284.155,
284.3 -

Appropriate d:ls'dpllnary:or corrective action may be taken for any of the following
Causes: .

1. Activity which Is incompatible with an employee's conditions of employment
established by law or which violates a provision of NAC 284,653 or 284.738
fo 284.771, inclusive.

8. Insubordination or wiliful disobedience.

7. Misrepresentation of officlal capacity or authority.
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From the Nevada Department of Motor Vehicles Prohlbliions and Penaities:

TYPES OF DISCIPLINARY ACTIONS

. ORAL WARNING: By the supervisor(s) responsible for the employee’s activities, This

action may be either oral or written, or both. Oral warnings reduced to writing are
malntained in the supervisor's file. Oral Wamings are not forwarded to the
employee’s Department personnel flle or to the State Department of Personnel,

Records Divislon.
2. WRITTEN REPRIMAND: By

the supervison(s) lissponslble-for the. employee's

activities. This action should be both oral and witten. It must be signed by the
supervisor and employee, a copy given to the employes, and a copy sent to DMV

* Personnel. for the

employee's file and the Department of Personnel, Records

 Division. Written Reprimands must be on the standardized form NPD-52. If employee
refuses to sign the form, state this fact on the form and obtaln the signature of a

witness. el e
3. SUSPENSION: Without

NPD-41 form — Specificity of Cha:

fact on the form.and obtain the signature of a witness.
4. DEMOTION: To a lower class: Requires NPD-41 form - Specificity of Charges. If
employee refuses to sign form, state this fact on the form and obtain the signature of

a witness, :

5. DISMISSAL from service:
employes refuses to sign f
awitness.

Department of Motor Vehicles Prohibitions & Penaities
2™ Off

1= Offence __

‘pay for a period of no mare than 30 working days: Requires
rges. if employee refuses to _slg’n form, state this

Requires NPD-41 form - Speclficity of Charges. If
, state this fact on the form and obtain the signature of

Offence

Additional

B. Parformance on the job

Max.

‘Min.

Maoc.

Max.

23, Disregard and/or dellbsrata faflure
to comply with or enforce statewlde,
department or office reguiations and
policles.

2

5

3

5

4

6

C. Neglest of or
absence from thajob

Ingicuaablo

4, Conducting personal business
during working hours. -

G. Misuss of information
Technology -

1. The uss, or manipulation of
production data or Information
outside the scope of one’s job
respansibiities, or for non-business
or personal reasons; is strictly
prohlbited and may be subject to
prosecution under NRS 205.481,

H. ‘Othor*acb of misconduct or
Incompatibiiity

4. Unauthorized or improper disclosure
of confidentlal information

7. Acting in an official capacity without

RA 0013



["authorization | I I i

DMV Policy 2.19.6, Computer Usage Policy Manual
information Abuse
As found In NRS 242.105, NRS 281 section 1, and NAC 284.650;
Information: contained In DMV system records Is for use only for
Departmental and business and Is proprietary information. information
from the DMV system should not be used for any purpose other than for
completing authorized transactions for customers.

I discussed the Pre-disciplinary Hearing process with Cara and read the review
of the purpose of the hearing, the charges, and the grounds.

| then opened the hearing for Ms. O’Keefe to present her response to the
charges and the grounds provided by her division. Ms. O’Kesfe began by stating
she had prepared a written response and would provide me with a copy
(Employee Exhiblit 1). - Ms. O'Keefe read her written statement to me and noted
she had not recelved the nofarized letter referenced In her statement due to an
issue with her mall delivery. Ms. O'Keefe sald she expected fo receive the letter
and wouid provide it to either Human Resources or myself. On December 9,
2013, at approximately 3:00 p.m. Ms. O’Keefe provided a copy of an emalil from
the family friend Indicating he gave her permission to access his records
(Employee Exhibit 5).

| asked Ms. O'Keefe If she would respond to each of the prohlbitions and penalty
violations:

Item B23: Ms. O'Keefe stated she did not give Information that was not
authorized by the family friend. The family friend provided her with his driver's
license number and that Is what she gave to the Sheriffs office. Ms. O'Keefe
stated she was trying to resolve an issue with the friend’s address because he
had not recelved any notifications from the department regarding his driver's
license status. She further stated she looked at the male and female fiiends’
records to verify if an address change had been completed. )

ltem C4: Ms. O'Keefe stated this was a DMV-related Issue and she accessed
the records during her break and lunch periods. Ms..O'Keefe could not recall her
work hours.

item G1: Ms. O'Keefe stated agaln this was a DMV-related Issue and-that she
has assisted other non-Motor Camier customers during the course of her
employment. She further stated she did not manlpuiate any data, but looked up
the data to valldate the Information the family friend gave to her.

item H4: Ms. O'Keefe reported she did not give any Information other than the
driver’ license number which was provided by the family friend. Ms. O'Keefe
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admits she gave his name and driver's license number to the Sheriff's office.
Cara stated she belleves the Sheriff's office did not return her call because she
was calling on the friend’s behalf, so she provided him with the information to
contact the Sheriff's office.

item H7: Ms. O'Keefe stated she did not act In an officlal capacity and that it was
a reflex/knee Jerk reaction to say, “Cara with Motor Carrier”.

Ms. O'Keefe stated her detalls could have been clearer if this had been done
more timely. Cara stated if this was a terminable offense It should have been
addressed sooner. | asked Cara what she would deem a sultable disciplinary
action and she responded no disciplinary action Is warranted because she
viewed the Information with the family friend’s permlsslon

Based on the documentation provided in the NPD-41, Ms. O'Keefe's wrltten
statement and supporting documentation, .and Informaﬂon gathered during the
December 8, 2013, hearing, | concur with the recommendation of the supervisor
to terminate Ms, O'Keefe based on the violations set forth In accordance with the
Department of Motor Vehicles Prohlbitions and Penalties. This act was outside
the scope of her responsibilittes and was done for personal reasons. The fact
that the family friend gave her permission does not Justify violating laws and
pollcles. In addition, misuse of Information technology is a terminable offense for
a first time violation.
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‘Troy Diflard
Director

Brian Sandeoval
Govemor

565 Wright Way
Carson Clty, Nevada. 88711-0800
Telephone {775) 684-4368
www.dmvnv.com

December 13, 2013

Cara O'Keefe
1775 Myles Way
Carson City, NV 89701

Ms. O'Keefe:

On November 22, 2013, you were presented with a Specificity of Charges recommendlng
termination from state service that charged you with the following violations:

NAC 284.646 Dismissals. (NRS 284.065, 284.155, 284.383, 284.385)

1. An appointing authority may dismiss an employee for any cause set forth in NAC
284.650 if:

(a) The agency with which the employee is employed has adopted any rules or policies
which authorize the dismissal of an employee for such a cause; or

(b) The seriousness of the offense or condition warrants such dismissal.

2. An appointing authority may immediately dismiss an employee for the foliowing
causes, unless the conduct is authorized pursuant to a rule or policy adopted by the
agency with which the employee is employed:

(b) Unauthorized release or use of confidential information.

NAC 284.650 Causes for disciplinary action. (NRS 284.065, 284.155, 284.383)
Appropriate disciplinary or corrective action may be taken for any of the following
causes:

1. Activity which is incompatible with an  employee’s conditions of employment
established by law or which violates a prowslon of NAC 284.653 or 284,738 to
284.771, inclusive,

8. Insubordination or willful dlsobedlenoe

18. Misrepresentation of official capacity or authority.

Department of Motor Vehicles Penalties and Prohibitions
B. Performance on the Job
23. Disregard and/or deliberate failure to comply with or enforce statewide,
department or office regulations and policles.
C. Neglect of, or inexcusable absence from, the job
4. Conducting personal business during working hours.
G. Misuse of Information Technology
1. The use, or manipulation of production data or information outside the scope of
one’s job responsibilities, or for non-business or personal reasons, is strictly
prohlbited and may be subject to prosecution under NRS 205.481.
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Cara O'Keefe
December 13, 2013
Page 2 of 3

H. Other acts of misconduct or incompatibility
4.  Unauthorized or improper disclosure of confidential information.
7. Acting in an official capacity without authorization.

Department of Motor Vehicles Policy and Procedure

Computer Usage Policy, Policy DMV 2.19.6

Section: Information Abuse ,

As found in NRS 242.105, NRS 281 section 1, and NAC 284.650: Information contained
in DMV system records Is for use only for Departmental business and is proprietary
information. information from the DMV System should not be used for any purpose other
than for completing authorized transactions for customers.

You were afforded an opportunity to provide supporting documentation and/or explain your
actions to pre-disciplinary hearing representative, Terri Carter, Administrator, Management
Services and Programs Division, on December 8, 2013. You attended the pre-disciplinary
hearing. 1am In receipt of the pre-disciplinary hearing officer's report.

During the pre-disciplinary hearing you provided an excerpt from the State of Nevada
Employee Handbook and referenced NAC 284.638 and expressed concem regarding the
timeframe in which this situation was handled. The Department was not aware of this
situation until after you had promoted to another Department, and you were no longer under
our authority. Once the Department was notified you were returning, we were obligated to
investigate.

Ms. Carter's report concluded, “Based on the documentation provided in the NPD-41, Ms.
O'Keefe's written statement and supporting documentation, and information gathered during
the December 6, 2013 hearing, | concur with the recommendation of the supervisor to
terminate Ms. O’Keefe based on the violations set forth In accordance with the Department of
Motor Vehicles Prohibitions and Penaities. This act was ouiside the scope of her
responsibilities and was done for personal reasons. The fact that the family friesnd gave her
permission does not justify violating laws and policies. In addition, misuse of information
technology is a terminable offense for a first time violation.”

Though | am able to appreciate your effort to provide good customer service, | cannot excuse
clear and deliberate deviations from policies and procedures. You acted outside of your
Revenue Officer job duties when you represented yoursslf to another government agency
outside of your authority. Using CARRS (DMV records data base) to obtain information
outside of the scope of your position is a biatant violation the Computer Usage Policy. As.
stated by your supervisor In the NPD-41, “As a state employee, you represent the State of
Nevada; your actions and your negligence are the actions of the agency and this causes the
Department to lose credibility with the customers, the public and the other government
entities with which we work.”
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Cara O’Kesfe
December 13, 2013 '
Page 3 of 3 '

It is my determination, after review of the Specificity of Charges; your statements during the
pre-disciplinary hearing; the recommendation of Ms. Carter; and the recommendation of your
supervisor, it is in the best Interest of the State of Nevada to terminate your employment
effective December 16, 2013.

In accordance with NRS 284.390 you have the right to appeal this decision; such a request
must be addressed to the Director of the Nevada Division of Human Resource Management
and submitted on Request for Hearing regarding Dismissal, Suspension, Demotion or
Involuntary Transfer form (NPD-54) within 10 days of the effective date of the termination.
This form can be found on the Department of Personnel website at www.hr.nv.gov.

Sincerely,

cc.  Wayne Seidel, Motor Carrier Division Administrator
Alys Dobel, HR Administrator
Officlal Personnel File
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DEC-17-2013(TUE) 14:33  JEFF ouANCK (FAX)T75 - B8

REQUEST FOR HEARING REGARDING “ ic 17
DISMISSAL, SUSPENSION, DEMOTION
OR INVOLUNTARY TRANSFER  NEVADA DIV. OF HR MANAGEMEN

PLEASE PRINT ALL INFORMATION SRIEVANGES APPEALS
S T CARSON CITY, NEVADA

Dirbdon/Section: i (piggien Ctr: (aesnn Lity

Job Tl Reveinve Ofcen T
| Brere D 25493,

Maillng |
s W brio
Coatuet Phoae:"T%- 271- M0

SRS

Effeitive date of action: i2 v 3
Note: I you wish to appeal your disciphiri€, please be sware that pursusnt to NRS 264,390, an sppeal is doemsed thmely if it is

{ postmarkced within 10 working days after the proposed effective dste of the diseiplinary actfon.

Pieuse chack applicable action: @guhnl g Supenslu v l;} Demotivn g Involuntery Treusfer

Employment statas it time of the ¢etion appesled (check all tht apply): Were you servig a probationaty or
. ' ‘ trint period at the time of the setivn you
(Ml cresified [T Uncinssities [ Permsnent [ Sewsonat [ Temporary srcoppeaiing? L] Yes [B.No

| Yo the case of discipline, explain brielly why the actio tsken spainst you was ot ressomable

: Shh Mﬁloﬁi

I the case of ag lavoluntary tramsfer, explain how the transfer was made for the purpose orharassiog you.

| What remetyare you sesking? DSTWSAL OF Cromger

Y ub raay repiesent yomdththkupml, or yon may be mp;mnu by au attorney or @ person of yo o

representing yoursell, do NOT complete this séction. You may also designate 2 represeniative at a later date.
“I hereby designate y OB ‘ i0 serve as my representative
during the conbse of this appeaic T undirsians ivat aiy répreecnistive is suthorized to 82 o5 my beliate™

; Repréénﬁtﬁu‘s wailing sddress; Representative’s phiﬁe vumber:
1485 W.5™CY. pevio, NV 84503 P m'?"'?_’ 349 |
i ; aii 9 ‘mx.' W

SIGM HERE TC MAKE YOUR DESIGNATION OF BEPRESPNTATIVE RerEetr

APNhntSWm[ i C§ Q Dgté: kg‘\‘\ﬂ%19

'NFD-84: 0M/13 ~ (Over)




JEFF uoHNCK

DEC-17-2013(TUE) 14:34

) AN
| Signature of Appeliant or Designated Representative; M / W‘

| By signing this form you are requesting a hearing to doterminc the reasonableness of the disciplinis or involuntary transfer and are
aurharlzing rhe Division of Human Resource Management ta provide a copy of your personnel record to the Hearmg 0,0' cer,

P 003/004

(FAX)TTS .3 5944

l%(ﬂl@

Please mul or fax this tom to:

Division of Human Resource Management
Clerk to the Hearing Officers
209 E. Musser St., Room 101
Carson City, Nevada 89701-4204
Fax (779) 684-01 18

GENERAL: Please print sll information requested on this
form. You are eligible to file an appeal if you are a permanent,
elassificd State cmployee. The appeal procedure and statements
‘made on this form do not include all the rights available to an
.appellant. You should review NRS 284 and NAC 284 prior to
{ filing an appeal. Appeal hearings are open to the public and
hearing officer decisions are public information.

{f you requirc additionn} space to include information about
your oppeal you may provide an attachment. You do not need
10 provide alf back-up documents with this form, you will have
an opportunity to submit additional material in support of your
appeal prior to your hearing.

WHEN TO FILE AN APPEAL: Your appeal must be flled
during the period beginning with the effective date of the action
you are appealing and ending on the 10* working day after the
cffective date. You may not file your appecal before the
eflective date of the action you are appeuling. If your appen! is
flled after the 10% worklng day of the effective date of aclion,
it may be dismissed as untimely. The date of the filing is the
date the appea} i3 postmarked, the dats of the fax ransmission,
or the date of recelpt if you porsonally. deliver it-to the Division
of Human Resource Management.

HOW TO FILE AN APPEAL: You may file your appeal by mail,

by fax, or by personal delivery. The appeal form must be
completely filled out and must contaln your signature or your |
designated representative’s signature.

WHERE TO FILE AN APPEAL: You must address your appeal |
to the Administrator of the Division of Human Resource
Mansgement, 209 E. Musser St, Room 101, Carson City, Nevada |
897014204, Fax (775) 684-01 18, Phone (775) 684-0109.

To deliver your appcal in person, please bring it to the Division of
Human Resource Management, Division Administrator’s Office, |
100 N, Stewart St., Suite 200, Carson City, Nevada,

WHISTLEBLOWING APPEAL: If you believe the action you

are appealing was tuken because of “whistleblowing™ activities,
you must usc form NPD-53 “Request For Hearing Under The |
Provisions of NRS 281.641", :

NPD-84: 04013

Paged
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I received disparate treatment because another employee with a similar, but
much worse, violation received only a suspension after being presented with a
restraining order from her “customer.”

The issue was not addressed until more than one (1) year after the supposed
violation. If it was a terminable offense, it should have been investigated and
addressed in a timely fashion. The issue should not have been deemed as
“invalid,” and as a resolution send me to another state agency to “deal” with.

I was given permission by the customer to assist him and no transaction ever
occurred. I only validated information for him.

Because I knew this person I made it a point to assist him on my break or lunch
even though it was a DMV issue, not a Motor Carrier issue.

We are, as State Employees, encouraged on a daily basis to provide excellent
customer service to the point of above and beyond what is expected of us.
However, because [ did this, I am being threatened with termination. I have
never been disciplined in any way, shape, or form in nine (9) years with the State
of Nevada.
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BEFORE THE NEVADA STATE PERSONNEL COMMISSION
HEARING OFFICER

CARA O'KEEFE,

Petitioner-Employee, . Case No.: CC-07-13-JG

vs.

STATE OF NEVADA, ex. rel., its
DEPARTMENT OF MOTOR VEHICLES,

Respondent-Employer.

FINDINGS OF FACT, cowcwaious OF: ILRA¥ AND DECISION
THIS MATTER CAME on for an administrative, hearing before

the undersigned Administrative Hearing Officer for the Nevada

State Personnel Commission on the 25th day of March, 2014,

pursuant to the Petitioner-Employee's appeal from termination
from State employment. Petitioner-Employee was present and

represented by Jeffrey S. Blanck, Esq. Respondent-Employer was

-represented by Cynthia R. Hoover, Esq.; Deputy Attorney

General. The evidence of record consists of testimony from ten
witnesses, Respoxi;!ant-Employer's exhibits marked A through C,
and Employee-Petitioner's exhibits marked 2 and 3.

The undersigned Administrative Hearing Officer, having

heard the testimony presented, and considered the exhibits

offered and the arguments of the parties, does hereby make the

following Findings of Fact, Conclusions of Law and Decision.
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|jreceived the following performance evaluations:

FINDINGS OF FACT
Cara O'Keefe (hereinafter referred to as "Employee") was
employed as a revenue officer for the DMV Motor Carrier
Division. ({[Specificity of Chaxqea, Employexr's Exhibit Aj.
Employee was initially hired with the DMV from December 11,
2006 until December 5, 2012, and then rehired on September 16,
2013. (Bxhibit A]. She has‘ not ‘had any prior disciplinary

actions.

As set forth in" the Specificity of Charges, Employee has [

12/11/11 Exceeds Standards
12/11/10 Exceeds Standards
12/11/09 Exceeds Standards
12/11/08 Exceeds Standards
11/11/07 Meets Standards

07/11/07 Exceeds Standards
03/11/07 Meets Standards

On September 16, 2013, Employee received the Notice of
Employee Rights During an Internal Investigation ("Notice").
[Exhibit A. p. 11]. The Notice states that f.:mployee is the
subject of internal administrative investigation relevant to a
violation of the Department of Motor Vehicles Computer Usage
policy:

Information Abuse

As found in NRS 242.105, NRS 281 section 1, and NAC
284,650:

Information contained in DMV system record is for use only
for Departmental business and is proprietary information.
Information from the DMV System should not be used for any

2 ' RA 0023
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purpose other than for ‘completing authorized transactions for
customers.

1. The |use, or manipulatmn of, - productlon data or
information outside the scope of one's job responsibilities, or
for non-business or personal reasons, is strictly prohibited
and may be subject to prosecution under NRS 205.481.

' The Notice also ‘informed Employee of her guestioning
session on September 18, 2013, and her right to have counsel

present. Also on September 16, 2013, Employee received notice

that she is being placédb on ‘paid _a@iniéi:rja'tive leave,

effective that day. [Ezhibit A, p. 131. On October 8, 2013

Bnipioyee received another  Notice - of T'Employ:ee Rights,
reiterating the same al‘legationé, and 'in_fominq her. _bof a
scheduled questioning on October 10, 2013. [l-‘Bhibit A, p. 18]

On November 22, 2013, Employee received the NPD-41 |

’3("Specifi<_:_ity of Charges"), . in which Karen Stoll, Revenue

Officer III of the DMV, informed Employee that it is in the
best interest of the State of Nevada to terminate her VState

sexvice.1 The Specificity of Charges refe:ences the following

||causes for disciplinary action under Nevada Administrative Code

(NAC) 284 650 :

1. Act::\.v:l.ty wh.'l.ch is inconpatiblo with an enployoe's" o

cenditions of employment establiahod by law or which violatgs

provisions of NAC 284, _653 oxr 284:.738 to 284.771, inclusive.
6. xnauboxdi.na’cion__ w:l.lltul disobedience. '
18. m:op:aaenuuon ef ofzs.c:l.al capacity or authozity

‘Employer's Exhibit A.
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The Specificity of Charges further references the

following Department of Motor Vehicles Prohibitions and
Penalties ("DMVPP") as follows:

B. PERFORMANCE ON THE JOB

23. Disregard and/or deliberate failure to comply with

or enforce statewide, department or office regulations and
policies. -

C. NEGLECT OF, OR INEXCUSABLE ABSENCE FROM, THE JOB
4. Conducting personal business during working hours,

G, MISUSE OF INWORMATION TECHNOLOGY
1. The use, or manipulation of production data or
information outside the scope of one's job responsibilities, or
for non-business or personal reasons, is strictly prohibited
and may be subject to prosecution under NRS 205.481.

H. OTHER ACTS OF MISCONDUCT OR INCOMPATABILITY
4. Unauthorized or improper disclosure of confidential
information.

7. Acting in an official capacity without
authorization.

The basis for the suspension is set forth in the ”Summary

of Facts" section on page 2 of’ the Specificity of Charges,

which includes the following:

The results of the investigation, validated by your own
admission and ' the information obtained through the DMV 'CARRS
(formerly known as DMV. Application) access reports for  your
user ID, confirm you accessed the confidential DMV database
information for reasons ocutside the scope of duty. - o

The CARRS report shows that you accessed the records of a
male citizen on 7 occasions. You identified your relationship
with the male friend as a family friend.  You reported having
helped the citizen with a DUI situation and reported the reason
for accessing his records on two occasions was to obtain a date
from the record and to loock up his address.

The CARRS report shows you accessed the records of a
female citizen on 3 occasions. You identified the female
citizen as the wife of the male citizen and provided many
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details about the ¢two's personal 1lives, demonstrating a
familiar relationship with both.

In addition to the CARRS report, information obtained
during the course of the investigation and by your own
admission, supports you also discussed information related to
the male citizen with the Carson ‘City Sheriff, representing

yourself as an employee of the DMV, for personal reasons
outside the normal scope of duty. :

- Based on the above, Employer concluded as 'foll‘ows: on page

8 of the Specificity of Charges (NED-41):

As a state employee, you represent the state of Nevada;

your actions and your negligence are the actions of the agency

and this causes the Department to lose credibility with -the
customers, the public and the other government entities with
which we work. If confidentiality of records and data is
compromised for personal gain or use, then the state is at risk
for 1liability for breach of confidentiality. If working
relationships with law enforcement agencies are breached by
misrepresenting the authority you have to obtain information,

then the trust between these agencies is violated and again
confidentiality is breached.

On December 6, 2013, Terri Carter, Administratovr‘,
Management Services and- Prbgrams, DMV, held a pre—disciplinary.
hearing. ([Employezr's Exhibit B, pp. 49-52]. Ms. Carter noted
that the act was out'é.ide__ the scope of her responsibilities and
i.vas done for pérsdnal 'reasons,“ and :poncurred with the
recommendation to téi:minate Employee. On December 13, 2013,
Troy Dillard, Direé‘t;d"‘:.',” DMV, stated in that "[ilt is my
determination, after review of the Specificity of Charges; your
statements during the pre—disciﬁlinary hearing; the
recommendation of Ms. Carter; and the recommendation of your

supervisor, it is in the best interest of the Sta't:el of Nevada
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to terminate your ‘employment.” (Employex's Exhibit C, pp. 61-
63]. Employee filed a timely appeal.

Following opening statements at the hearing on March 25,
2014, Emplbyer called Cara O'keefe (Employee) as its first
witness. Employee stated that she had worked as: a revenue
officevr for the motor carrier division of the DMV for seven
years. She said that she left the DMV on December 5, 2012, and
went to work for the Division of Insurance for seven months.
She also said that she was rejected from probation at the
Division of Insurance, so the DMV had to take her back. She
stated that her " job duties at the DMV involved licensing,

registration, taxes for big rigs and  personal vehicles,

collection of delinqueﬁt accounts, sending = out 1letters,

locating debtors, and filing tax liens.' Employeé furthex_:

testified that Motor Carrier employees have no authority to

issue drivers licenses, and they do not deal with DUI's. If|

they get those calls they refer tﬁém to anbother DMV division; |
Employee stated that Mot‘or' Carrier .employees may use thig
coﬁfidential database; ‘but not for personal or non—busin‘ess
reasons, and DMV Policy prohibits employees from conducting
personal  transactions. Emplbyée acknowledged that she signed
and understood  the Méiﬁoragd_ﬁn from t;hen DMV Director Bruce

Breslow, which states that a first offense of the Prohibition |

6 = - RA 0027




10

1

12

13

14

15

186

17

18

19

20

21

22

23

24

25

26

27

28

and Penalty G(1) "can result in termination."® [Exhibit A, p.
48} . Employee said that there is nothing in this document that
permits an employee to look up documents even if ; friend gives
them permission. Employee also referenced the DMV Computer
Usage Policy Manual, dated September 15, 2011 [Exhibit A, pp.
19, 44], which providqg that [i]nformation from the DMV System
should not be used fof;ényvpurposevpther,than for comp;eting
authorized transactions for cgstomers;" Employee staté& théts
she accessed the confidential DMV database for her friend
Daniel and to look up his wife's recordgg and she had a
discussion with both of them about accessing the records.
Employee acknowledged that Exhibit A, p; 17 is a log of when
she accessed their records, which indicates that she accessed
Daniel's records in July, August, September and November of
2012. She admitted that she first called the Carson City

Sheriff's Office and asked them -about the process after a DUI,

and she provided them with Daniel's driver's license, which she

obtained from him and not the DMV Database. Shevsaid that she

accessed Daniel's records from the détabase'bééause he “asked
her information and she was helping him £ill out paperwork. She

admitted that she "could and should" have referred him to Field

Zprohibition and Penaity G{l1) provides that ®[tlhe use, or manipulation of,
production data or information outside the scope of one’'s job
responsibilities, or for non-business or personal reasons, is strictly
prohibited and may be subject to prosecution under NRS 205.481."
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Services or Central Services. She also said that Daniel was not
getting his paperwork, but he was too embarrassed to go to the
DMV because he knew some of the people there. Employee
acknowledged that Daniel and his wife were not her customers.
She did not recall telling the investigato‘r“ that she did nét

access Daniel's wife's records. She -said that she called the

‘Sheriff's Office during her break, but she looked at the-

records during her work hours while she was not conducting
official business.

Next, Employer called DMV Revenue Officer Angie Messman as
a witness. She stated that she worked for four years in the
Motor Carrier Division of the DMV as a Revenue Officer 2. She
assesses fines if carriers are late on assessments ‘and previous

fines. Ms. Messman said that she was Employee's coworker for

Several years, and they sat next to each other, with a

partition in between, but they could still hear each other. Ms.
Messman testified that in August of 2012 she heard Employée
make a phone call, ask to talk to Erica, identify herself as a
DMV employee, and state that a "customer had returned again.”
Ms. Messman said that she heard Employee say that there was a
fax regarding a driver's license that had not been returned or
received, but she did not recall if she mentioned a DUI. Ms.
Messman further testified that they do not deal directly with

customers, or licensing for customers, or DUI issues. She said
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that they may oheck licenses to make sure they have the cor:ecf

person responsible for the vehicle in order to put a lien on a
vehicle, but if someone called them with a license issue she
||#ould refer them to the License Division. Sometime in December

of 2012_she reported this phone call to Karen 'in Management.

Ms. Messman added that she did not immediately go to Karen
after the phone call because in the past she had complained to |

Karen about Employee regarding a procedure, and Karen had said

{[that Employee's conduct was okay.

On cross-examination Ms. Messman said that her job
function includes reporting on co-workers, but there is. nothing
in writing about this duty. She also said that they do not need-
to go into the same syotem when they are filing a lien, and
they do not see a license when filing a lien. For a lien they

fill out a form and go to the County Recorder. Ms. Messman said

[|that after August 10th there were no other incidents with

Employee.

On' redirect Ms. Messman said that she remembers this
incident because she wrote down the detailg on a sticky pad
since Employee misrepresented herself fo-another_agency,‘aod
stated that the “customer had roturned" e%en‘thoogh he [Daniel)
was not her customer. |

In response to a Hearing Officer question, Ms, Messman

said that they only have to log into ‘the System to get a
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driver's license if there is non-compliance, but they do not do
this for every single lien. v

Employer called Michelle Schober as their next witness.
Ms. Schober said that she has worked for the DMV for 21 years,
and eight to nine of those years have been with the Motor
Carrier Division. She has been an Auditor 2 since April of
2013. she said that she was previously a revenue officer with
Employee, and her cubicle was across from Employee's cubicle, |
Ms.  Schober testified that she overheard Employee's
conversation in 2012 when she called the Sheriff's Office and
implied that she works in the driver's license division, taking
care of licenses. Duting the conversation on August 10, 2012,“'
she overheard Employee ask to talk to Erika, that‘ a "custom_er
had been at the counter”, and he was trying to get a restricted
licensé but the DMV had not sent the forms. Ms. Schober said
that she agonized over whether to report the conversation to
her supervisor, but she told Karen [Stoll] about the
conversation after her co-worker, Angie, asked her to come
forward. She was also waiting to see if there was another
incident before she told her supervigor. Ms. Schober further
stated that the Carrier Division.:does not deal with customer
driver's license issues.

On cross-examination Ms. Schober said that she heard

Employee make another call to the Sheriff"s Office, but she
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could not hear the perqun:'vonf the other end of the phone. Ms.
Schober acknowledged that éhe, did not report Employee's call to
her supervisor until December of 2012, but she did think that
it was serious, taking notes on both calls.

Employee's next witness was Ann Yukish-Lee, a DMV Central

Services Manager 2. Ms. Yukish-Lee said that she rmanages the

driver's license gréup at the DMV, She explained that her

employees do not have occasion to call the courts or the

sheriff's office for DUI revocations. Ms. Yukish-Lee further
stated that if a Motor Carrier employee gets a call about a DUI
revocation they refér the call to her office, and their office
is ‘the only unit that deals with DUI revocations. ’ dn cross

examination Ms. Yukis»hl-liéé» examined Employee's Exhibit 3, the

||Supervisor's Guide to Prohibitions and Penalties, and stated
17

that she does not know if this has been updated since 2003.

Employee next called Alys Dobel, the DMV Human Resources

{|Administrator, who testified that she has worked in human

resources for the state for over 20 years. Part of her current
job is to review discip’lvinary actions,  looking at NAC 284,646
and the DMV Prohibit_ioﬁs, and comparing the actions with prior

cases. Ms. Dobel ‘op’ihed 'tha't the discipline in this case is

consistent with prior disciplinary cases. She noted = that

although the cases are never exactly “the saine,- this is thelr

fifth case involving the same violation{s], and the discipline
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has been consistent} for the last four years while she worked at
the DMV. All of the employees signed the Memorand\im from the
then-DMV Director, acknowledging that information technology
violations can result in teﬁnination. [Bxhibit A, p. 48]. She
added that a first offense information technology violation‘
under the DMV Prohibitions and Penalties Seétion 'G(1l) is a
level 5, and in the prior cases the employees were either fired
or allowed to resign. [Exhibit A, p. 4].

On cross examination Ms. Dobel sald that she helped draft
the Memorandum, and acknowledged that it says that a first
offense "can®™ result in termination, leaving discretiorrxz',,
despite the fact that termination is recommended for G(1)
violations of the Prohibitions and Penalties. Ms. Dobel said
that prior to 2011, employees were not terminated for this
offense, and she recalled an incident where an employeé
accessed DMV information to stalk her ex-boyfriend, ‘and that
employee only received a suspension.’ She said that the purpose
of the Memorandum was to emphasize the rules because they were
being broken.

Ms. Dobel examined Employee's file [Exhibit 2], and noted
that her next evaluation was due on ‘December 11, 2012, but it
was not done. She does not recall ever seeing the Supervisor.'s
Guide [Bxhibit 3]. Ms. Dobel acm°wled§ed that the Guide states
that "prompt action" is required for discipline, they a‘re to

12
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consider an employee's prior discipline, and all diScipline
should be preceded by communication. [Exhibit 3, pp 6, 7). ‘Ms..
Dobel further acknowledged that Employee was never accused of
perpetrating fraud on the system or her supervisors, and trhe |
goal is to keep employees employed. Ms. Dobel also stated that
H(4) and G(l) overlap, but H(4) is a level 1-5 offense. Ms.
Dobel also stated that in the past they have not pursued
discipline after an employee transfers 6ﬁt, and she has .never
written a apeci-ficity of charges for an employee in anoth'er.
department.

On redirect Ms. Dobel noted that the Supervisor's Guide
within Employea's Exhibit 3 does not state an effectﬁ.ye date.
She also testified that she was not working at the DMV when the
alleged stalking incident took place with another employee,
which was in February of 2010, but since she has worked there
the discipline has been consistent, ‘although nobody has been
charged with forgery. Ms. Dobel said that the Notice of
Employee Rights [Exhibit A, p. 15] was provided to Employee two
days before the interview, as required by statute and
regulation. Ms. Dobel said that NAC 284.650 covers unauthorized
"use" “of confidential data, and that can include just accessing
the information and looking at documents. She is unaware of any

written policy or regulation that would allow her to go to

13
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another state agency and inform them that there was a potential
violation by one of their current employees.

Next, Karen‘ Stoll testified fo_i' Employer, initially
stating that she is a VDMV Motor Carrier Officer 3, and she
supervises revenue officers, including Emplbyee. ‘Ms. Stoll said
that in December of 2012 she iearned about Emyloyeé_‘s conduct -
when two employees separately expressed ‘concern thét she may
vhave used information in the CARRS database. In August when she
learned that Employee was coming back to the .DMV, they
determined that they should revisi;: the alleged conduct. She

said that she went through the DMV records, looking up queries

in the software and activity iogs, but she did not f‘iridv the two

individuals [Daniel and his wife Jacqueline] in the activity
logs. They determined tha.t this had to be investigated, and
proceed to the next étep. Ms. Stoll noted that they gave
Employee the proper notice that she was being investigated.

Ms. Stoll further testified that between July 23, 2012 and
November 8, 2012, the computer records show that Employee

accessed Daniel's records seven times, and Jacqueline's records

three to four times. [Exhibit A, p. 17]. Ms. Stoll said that

Motor Carrier employees do not haye detailed information about’
driver's licenses, and those inquires should be reﬁerted to thé
Driver's License Division, because the’f need to be doing} theii
job collecting. She added that revenue officers. only' negd to

14
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access driver's license database to confirm an identity or
verify a debt, and‘ not for DUI's. She further stated that even
if a person gives an employeé permission, there are no rules or
regulations permitting access for this purpose. Ms. Stoll said
that she looked to see if the names were motor carrier
customers, or partners to a LLC, but she could not find an|
account that had to do with a motor carrier. Ms. Stoll stated
that Employee was not a good employee, but she al‘s:o" said that
Employee "fabulously" handled her accounts. After Employee left
Ms. Stoll said that she had to spend time on three to four of
her accounts per month that had to be resolved. 0vera11. Ms.
Stoll said that Employee worked outside the scope of her job-
when she accessed the database, and a supervisor should know
about this because it was against policy and procedure.

On cross-examination Ms. Stoll said that she was not aware
of the other incident with another employee stalking he ex-
boyfriend after accessing DMV confidential information. Her
supervisor, Dawn Sheet_s;__ gave her the directive to investigate
this incident. Sh:e:"'doés wish that the other émployees had told
her about this sooner. Ms. 'Stoll'_ also said that once sd;nébne
logs onto the computer all information aécegSed is' considered
confidential. Ms. Stoll also acknowledged that before Employee
left she néVer had a conversation with her about being
displeased about her performance. She said that she hgs never

15
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seen the Supervisor's Guide in Exhibit 3, but the DMV has
adopted policies and procédures dealing with discipline in a
prompt rﬁanner .

On redirect examinatién Ms. Stoll said that she emailed
Employee before she returned, but there was no reason for her
to call her to let her know of the investigation, particularly
since she was not sure if it would lead to a specificity of
charges. Lastly, Ms. Stoll said that she - recommended
termination of Employee be_Ca_use she accessed proprietary
information on non-customers, the other employees came forth
with the information, and shé used computers for personal use

outside the scope of her job.

Next, Wayne Seidel, Administrator for the Motor Carrier|

Division of the DMV, testified on behalf of Employer. He stated
17 : o
that he has been in this top position for the Motor Carrier

Division since January of 2011. He signed the SOC and approved
the termination based on the information that he reviewed,
including the fact that she accessed accounts for Daniel and

Jvau’éline on numerous ~occasions, and she contacted the

{lof her-job duties. Mr. Seid_el recalled a prior case in which an

‘employee sent out a confidential file to her béyfriendfs

computer, and they recommended termination, and the employee

b1
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.ulti;nately resigned. Mr. Seidel said that they have a zéro
tolerance policy that'was:'s‘et under Director Breslow.

On cross—examination Mr Seidel said that when he reviewed
this case he relied on staff‘ répcrts, without any independent
information. Mr. Seidel stated that they have a progressive |

discipline policy. Mr. Seidel further testified that not all

employees. have been terminated for unauthortzed access to DMV

data, and he was unfamiliar with the 2009 stalking case. Mr,
Seidel acknowledged that Mr., Breslow's Memorandum used
discretionary language for computer usage violations when it

states that a first offense "can result" in termination, and

"la]ppropriate di:sciplinary action" will be taken. [Exhibit A,

p. 48]. Mr. Seidel acknowledged that the earlier case he

discussed involved an employee who actually took the

‘information and sént it to someone else.

Employee's first witness was Tammy Holt, who testified
that she worked for the DMV for 23 years until she retixed in
August of 2012, Ms. Holt stated that she overheard "Jennifer"
telling Nicole Baker in the breakroom that she only received a
two week suspension for accessing information to obtain her.ex?-_
husband's address. |

On cross—-examination Ms. Holt said that she only overheard
this conversation, which was sometime around .2010, two years |
before she left, and there was no mention of a TPO in this

17
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conversation. Ms. Holt said that she never looked into this
other incident or saw tkhe socC.

Next, Employee called Lisa Fredley, Qho said that she
worked as an administrative assistant in Licensing for the DMV
for eight years prior to taking a job with Employment Training.
Ms. Fredley stated th‘a't--' shé had a éonversation with Jennifer
Irving, whereupon she [Irving] bragged that she looked up her
ex-husband's girlfriend's addressv and called her a couple
hundred times at work, and she also went to the girlfriend's
house before she obtained a TPO. Ms. Fredley said that Ms.

Irving only received a suspension for two to three weeks, which

was consecutive so that she would not lose her benefits. Ms.

Fredley also said that if customers asked her questions that

she could not answer she would »transfer“ them to another

department.

On cross-examination Ms. Fredley said that she is good

friends with Employee, and they have seen each other outside of

work. She acknowledged that she never saw the SOC in the Irving

case.

Next, Ms. O'Keefe testified on her behalf. She initially

|| stated that she has been a revenue officer . for the DMV during

her seven years in the Motor Carrier Division. She said that
she was not informed of the alleged misconduct in this case

before she left on December 5, 2012, to work at the Nevada

18
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Division of Insurance. Employee further stated that while she
worked for the DMV she was told that she broﬁght in above
average revenue for delinquént licensing fees and taxes. She
said that before she went back to work for the DMV she was
considering working for the Medicaid Department, but she
decided to return to the DMV because her husband had recently
been promoted, the DMV was closer to her home, and she liked
the péople at the ‘DMV. :She i‘ecalled sendi_.ng two email to Ms.
Stoll prior to returning- to work there. She also recalled
talking to Ms. Stoll on the phone about what time she should be
there for work. _
Employee further testified that had she been told about
the investigation she would have taken the Medicaid job
instead. When she came in for work she signed the paperwork,
and then she was told to leave. She said that she was
interviewed, but nothing was explained to her and there was

nothing in writing. Employee further testified that she had

heard that an employee could still be disciplined even if they

bilteft to work for another state agency. She felt like she was
never given an opportunity to defend herseilf‘. She sa'i__ql'”th_at__
Director Breslow made a big deal about helping' customers, ‘.{vhi_ch.
included helping motor carriers who she had develdﬁ:ed a 'taéstrt
with after many years of working together. She:_ said :that she

was Just looking at the screen, and she never provided

19
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|lrecords, which she provided because they asked for this during

information to Daniel, the Sheriff's Office or Daniel's wife.

She viewed herself as a DMV employee, not just a Motor Carrier

employee, and others had the same view. When she called the

Sheriff's Office she admittedly identified herself as C&ra from
Motor Carrier. She said that the Sheriff's Office had to send
the citation to the DMV, and she asked how long it would be for
them to send the citation because the DMV had not received it.
The second time that she called :th_eiSheriff'vsv Office she saidg
that she still had not received the citation, but again she did

not provide them with any information. The 'Memorandnmb [BExhibit

A, p. 48] suggests that such a violation does not mean

autoniatic termination. She feels that a‘ccessi‘ng the information
was for DMV business 'purpdses,’ and she did not“ send any
information to someone else. She said that she never
misrepresented her authority to the Sheriff's dffice, or
represented that she worked in the Licensing Division. She also

said that she is aware of other employee who have not been

terminated for the same conduct. ‘

|

Employee examined Exhibit B, p. 60, which is a letter fxi:om

Mr. Cunningham stating that he authorized -her to access his

|
the investigation. She further said that Policies and

Procedures G(1) does not apply to her because the information
was not used for non-business 'or personal use, and she did not

20

RA 0041




10
11
12
13
1
15
16
17
18
18
20
21
22
23
24
25
26
27

28

manipulate information. She said that her supervisor was aware
that she would receive a brdad-frange of question in telephone
calls, not necessarily Motor Carrier calls. She saild that she
only pulled up Daniel's wife's screen to see if her address was
listed as the same  as his, - because she. heard that i‘f' her
address was different there was a possibility thét the
information from the Sheriff's Office had gone to her address
in error.

On cross~examination Employee stated that she only turned
:down an. interview with the }jedicare Division, and ‘not a job
offer, She said that she was totally in the dark about why she
was being investigéted. Employee acknowledged that they could
have asked her  about Dahiél Cunningham dur:l_._xi‘g her first
interview, but she does not recall. She said that they did ask
about Daniel Cunningham during her second interview. Employée

stated that she was not provided enough information even though

|lboth of the Notice of Employee Rights stated that the

investigation was with regards to an alleged violation of
Department ’of MotorVe_h‘icle Computer Usage policy.: [!xhibit a,
PP- 11, 151, During ‘the P,r;'e-bisciplinary Hearing Employee had
said that she cailed the Sheriff's Office during her bréak,i but
now she does not recall if vit ;:as done during her bréak or
while she was workihg. She further testifiéd that prioi:
supervisors, including Kelly Quintero, had told her thaj: if an

21
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employee goes to woik for another state agency they can still
be disciplined. She said that she just asked the Sheriff's
Office about the process and procedure, and she did provide

them with Daniel‘'s drivers license number. Employee also said

that she helped Daniel because he is a friend but she would

have done the same for her trucker customers. She said that she
did not misrepresent her authority when she just asked them
about the process for issuing DUI's, and how long before they

mail the citation to the DMV, and whoever she talked to at the

Sheriff's Office said they would call her back. Employee said

that she looked up Daniel's account in November simply to see
if they had 'receive“d the records from the Sheriff's Office. She

did this on her ov&n, and not after a call from Daniel. She said

|{that she basically wanted to find out how long it takes for the

DMV to receive the éitat-ion from the Sheriff's Office becauser
Daniel wanted to fill out an application for a restricted
license.

In response. to a Hearing Officer question, Employee said
that she did not recall if she made the calls and inquiries
d:uring her breaks, but she acknowledged that the log within
Exhibit A, p. 17 indicates that some of the times were-not done
during her breaké.
| Employer then recalled Alys Dobel as 5 rebuttal witness,

Ms. Dobel stated that other employees have been disciplined

22
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:vsince the 2011 Memorandum, but not for technology issues. She

‘again stated that she is not familiar with the Supervisor's

1l|Guide within Employee'!s Exhibit 3.

On cross-examination Ms. Dobel said that she did not start
working in Human Resources until 2010. She did not recall if
she told Ms. Stoll not to discuss the investigation with
Employee.

And finally, Employer called ﬁoreen Rigsby as a rebuttal
witness. Ms. Rigsby stated that she works for Central Services
for the DMV, and she was the investigator on this case. Ms.
Rigsby said that during herbfirst interview with Employee she
specifically asked Employe‘eb 1f she represented herself as a DMvv
employee during a phone call, and also if she knéw_ Daniel

Cunninghan.

At the conclusion of the testimony of the witnesses the

. parties presented oral arguments and this matter was submitted

for a decision.
I1f any Findings of Fact set forth above is more correctly
deemed a Conclusion of Law,_iit shall be deemed as such.
CONCLUSIONS OF LAW
Employee's appeal ¢to -undersign'ed Administrative Hearing
Officer of the State of Nevada Department of Personnel was

timely filed and the determination of the merits of said appeal

23
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to ascertain if there is substantial evidence of legal cause,

is properly within the jurisdiction of the undér'signea

Administrative Hearing Officer.

In Whalen v. Weluvg'r, 60 Nev. 154, 104 P.2d 188 (1940),

the Court held that the discipline of a permanent classified

employee necessitates a showing of "legal cause®, which is

defined as follows:

The cause must be one which specifically relates
-~ to and affects the administration of the office,
~and must - be restricted to something of a
substantial nature directly affecting the rights
and interests of the public. The cause must be
one touching the qualifications of the officer or
the performance of his duties, showing ‘that he is

not a fit or proper person to hold the office.
Id. at 159.

In reviewing the actions taken by the employer against the

employee, it is the duty of the Adininistrative Hearing Officer

and to ensure that the employer did not act arbitrariiy or
capriciously, thus abusing its discretion. Board of

Chiropractic Examiners v. Babtkis, 83 Nev. 385, 432 P.2d 98

(1967); Gandy wv. State -of Nevada ex. rel. It's Div. of

Investigations, 96 Nev. 281, 601 P.2d 975 (1980).

Substantial evidence has been defined as evidence _h%hich a
reasonable mind might accept as adequate to support a

conclusion. Richardson v. Perales, 402 U.S. 389 (1971); State

Emp, Security v. Hilton Hotels, 102 Nev. 606, 792 P.2d 497

(1986). Evidence sufficient to ‘'support an administrative

24
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|decision is not equated with a preponderance of the evidence,

as there may be cases wherein two conflicting views may each be

supported by substantial evidence. Robinson Transp. Co. v.

P.S.C., 159 N.W. 2d 636 (Wis. 1968).

In Meadow v. The Civil Service Board of LVMPD, 105 Nev.

624, 781 P.2d 772 (1989), the Nevada Supreme Court held that
"[to] be "‘arbi-j:rary and capric:lioué, 3ftyhe decision of the}
administrative agency must be in 'disreqérd to the facts and

circumstances involved."

As stated in Dredge v. State ex.\rel..-Deg't of Prisons, 105
Nev. 39, 769 P.2d 56 (1989):

It was the task of the hearing officer to determine
whether the NDOP's decision to terminate. Dredge was
based on evidence that would enable NDOP to conclude
that the good of the public service would be served
by Dredge's dismissal. See NRS 284.390(5); Oliver v.
Spitz, 76 Nev. S5, 348 P.2d 158 (1960). Moreover, the.
critical need to maintain a high level of security
within the prison system entitles the appointing
authority s decision to deference whenever - security
concerns are :.mplicated in an employee's termination.

NRS 284.385 allows an appointing authority to d:.sc;plme a
permanent classified employee with the State of Nevada "when he
considers the good of the public éervice will be Served
thereby.” Thus, in reviewiug the actions taken by the employer

against the employee, it is the duty of the administrative

YUndersigned Hearing Officer acknowledges that in this proceeding there are

no allegations regarding security violations, and therefore such deference
is not required.
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hearing officer to make an independent determination as to
whether there is sufficient evidence 'showing that the

discipline would serve the good of the public service. As set

forth in Knapp v. State Dep't of Prisons, 111 Nev. 420, 892
P.2d 575 (1995): |

The district judge adopted the hearing officer's
findings of fact and accepted his conclusions as to
the offenses  proven, but reversed the officer's
reversal of Knapp's dismissal. The judge erroneously
assumed the DOP's decision to fire Knapp was entitled

acted arbitrarily and - capriciously by substitutinq
his judgment for the DOP's.

Generally a hearing officer does not defer to the
appointing authority's decision. A hearing officer's
task it to determine whether there is evidence
showing that the dismissal would serve the good of
the public. Dredge, at 42, 769 P.2d at 58 (citing NRS
284.385(1) (a)). A hearing officer 'determines the
reasonableness' of the dismissal, demotion, or
suspension. NRS 284, 390(1). 'The hearing officer
shall make no assumptions of innocence or guilt but
shall be guided in 'his:- decision by the weight of the

evidence as it appears to him at the hearing.’ NAC
284.788.

Furthermore, discipline must comply with the pri_hcipl_e_s of

progressive discipline. NRS 284,383(1) specifically prov,ide_s_'

that ~"except in -cases of -serious violations of law or
fegulations, less Severe measures are applied first after which
more severe measures are applied only if less severe measures
have failed to correct the deficiencies.”

The reliable, substantial and probative evidence supports

lla finding that on at least ten occasions between July and

26
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November of 2012, Employee accessed the DMV database to look up
the driver's license records of two non Motor Carrier
customers.

The reliable, substantial and probative evidence also
supports a finding that in August of 2012 Employee called the
Carson City Shetiff's Office on two occasions i-n order to|
assist a non-Common Carrier customer and family friend,
:ldgntifying herself as a DMV employ_eé;

The reliable, . substantial - and probative evidence

establishes the Employee should be disciplined for violations

of NAC 284.650(1), Activity Which 1is Incompatible with

Employees Conditions of Employment or Violates NAC 284.738 to

||NAC 284,771, NAC 284.650(6), Insubordination or Willful

Disobedience, NAC 284,650(18), Misreﬁfesentation of Official
Capacity or Authority. The reliable, substantial and probative

evidence also establishes that Employee should be disciplined

for the following Department Prohibitions and Penalties:

B(23), Performance on the Job: Disregard andv/or " Deliberate
Failure to Comply with ‘or Enforce Stat'ew‘ide‘, D_ebértmgnt or
Office Regulations .';nd Policies, C(4), Conducting Perso.na.l
Business During Work Hburs, G(1) Misuse of Information

Technology, and H(7), Acting in an Official Capacity Without.

Authorization.

27
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Nonetheless, this - Hearing Officer concludes that
Employee's conduct was not a "serious violation of law or
regulation" to merit termination prior to imposition of less

severe disciplinary measures. NRS 284.383(1). It is undi’sputed

‘that Employee's supervisor ' did not learn about Empl_oyee's
conduct - until December of 2012, and several of Employer's
||witnesses testified that they cannot pursue discipline on a DMV

liEmployee who no longer works for them. Nonetheless; thére is no

written policy in this regard. Moreover, it seems disirigenuous
that the DMV considered this a "serious"” ‘offense on the one
hand, but did not initiate. disciplinax__fy action until nearly
nine months after it learned of the alleged violations, and
after Employee was scheduled to return to work at the DMV.
Furthermore, although  Employer argued  that Employee's
termination was commensurate .with disciplinary action imposed
on five other DMV .émﬁi;l.oyées involved in similar incidents,
Employer did not broé}ide any specific evidence to corréborate
this assertion. 1In féc£ there was credible’ testimony by b'bothfv
parf:ies' witnesses that prior to 2011,. _employees were  not
terminated for siﬁilar ‘conduct, including an incident where an
employee accessed DMV information to stalk her ex-husband, and
that employee only received a suspension.

This Hearing Officer also notes that NRS 284,387 sets

forth the procedural rights of employees in disciplinary

‘28
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actions, including the right'tq written notice of allegations
before questibning; the right to have anvatto:ney'present when
they are guestidned regardirig' the allega:_tibns, and “deadlines
for the completion 6f an internal inveséigation. The plain

language in NRS 284.387 suggests legislative intent to provide

;gtate employees with due process and fuddamental fairness,

which includes prompt adjudication of possible disciélinar§
aéﬁions and notice of the ailegations. 'The reliabié,
substantial and probative evidence supports a finding thqt
Employer did not take imme&iate corrective actions when it
learned about the alleged conduct in December of 2012.
Moreover, undersigned Hearihg Officer has Due Process concerns

about the fact that DMV staff did not noﬁify Employee about the

investigation prior to the day she thought that she was

returning to work, on September 16, 2013, when they informed
her that she was meot returning to work but rather she was:being

placed on administrative leave. Moreover, her first questioning

session was not until September 18, 2013, more than 9 months

after her supervisor éaé'informed by her co-workers about ﬁﬁe
incident.

The reliable, substantial and probative evidence also
indicates an inconsistency between Prohibition and Penalty
G(1), Misuse of Information Technology, and the Memorandum

regarding this offense from then-DMV Director Bruce Breslow.

29
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scope of one's job responsibilities, or for non-business or |

_ personal reasons" the Memorandum merely states that a first,

:‘establish that termination will serve the good of the public

9-: considering the nature of the offense, ineluding the fact that
1 H

Employee did not manipulate data or disclose data, Einployee's

seven years of state service without prior discipline, and the

22

(Exbibit A, p. 48]. Whereas Prohibition and Penalty G(1) is a
Class ' 5 violation which strictvly prohibits the "use, or

manipulation of production data . or information outside the

offense of the Prohibition and Penalty G(l) "can result i-n;
termination" and "[a]ppropriate disciplinary action" will oe
taken if violations of this policy zoccur, siiégesting that the |
level of discipline for this offense is discretionary.

| In light of the above, this Hearing Officer concludes that

the reliable, substantial and probative evidence does not

service, and therefore the decision to teminate -Employee:
should be reversed. A 'th:'irty (30) calendar suspensiOn without

pay 1is more appropriate for this conduct, particularly

DMV's failure to promptly investigate this matter and take
immediate corrective action. Therefore, it is the opinion of
this Hearing Officer that discipline commensurate with these

violations should be imposed.‘:

‘Although Employee argued that her conduct did not rise to the level of
criminal forgery, and therefore she should not be punished for the G(1)

30
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If any Conclusion of Law set forth above is more correctly
deemed a Finding of Fact, it shall be deemed as such.
DECISION

Based upon the foregoing ?indings of  Fact and Cénclu'si_ons

of Law, and

GOOD CAUSE APPEARING THEREFORE,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Employer to terminate Employee Carav O‘Keefe from _State
Service should therefore be and hereby is REVERSED, with a

recommendation that Employee be returned to state employment

and given a thirty (30) calendar day suspension without pay.

DATED this 2—2“ ay of\AI

| ‘w"

By Ji¥T I. Greiner, Esq.

ADYINISTRATIVE HEARING OFFICER

violation, this argument is without merit because G(1) merely states that an
employee may be subject to criminal prosecuticn for such conduct, but it
does not require proof of forgery that amounts to a criminal offense.

k) |
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that on the ;zgziday of
April, 2014, I deposited for mailing at Reno, Nevada, postage

prepaid, a true copy of the attached document addressed as

lifollows:
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24
. 25
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Cynthia R. Hoover, Esq.
Deputy Attorney General
Attorney General's Office
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

‘Jeffrey Blank, Esq.

485 West S5th Street
Renq, Nevada 89504

Krista L. Heald

Clerk to the Hearing Officers
Division of Human Resource Management
100 North Stewart Street, Suite 200
Carson City, Nevada 89701

thl I. Greiner
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CARA O'KEEFE, an 'indmdual and
STATE OF NEVADA, ex rel., (TS
I DEPARTMENT OF ADMINISTRAT\ON
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OA'IHERINE CORTEZ MASTO | REC'D & FILED .~
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G Bar No, 812 {1 ))|C @EUM
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g:ZOKnetzhe 8951?%9 207 o
no, Nevada ne
Tel: 775-850-4125 JUN 17 204.
Fa:c 775-688-1822 | LI |
ey NEVADA DIV, OF HR MANAGEMENT
Atomeys for Plaintifls GRIEVANCES APPEALS
State of Nevads, gxml its CARSON CITY, NEVADA
Department of Motor Vahrcles
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
| AND FOR CARSON CITY
STATE OF NEVADA, ex

Case No. \\.QY QUMDY

DIVISION OF HUMAN RESOURCE

PETITION FOR JUDICIAL REVIEW
Petitioner STATE OF NEVADA ex rel, its DEPARTMENT OF MOTOR VEHICLES

_ ('DMV') by and through counsel, CATHERINE CORTEI MASTO Aftorney General of the State
{lof Nevada, and CYNTHIA R. HOOVER, Deputy Attomey General, and pursuanttoNRS

284390(8)andNR823380106tm pebtlonsmeertasfolbws

1. mmmmmmmmalmdmmsw
Personnel Administrative Hearing Officer dated April 22, 2014, for Case No. CC-07-13+G.

2 TthwrtMsjurbdmnpummntb NRS 233B.130.

3. This Petition has been flled In accordance with NR32338130(2)‘

4 Peﬂﬂonerhmbeenaggﬂevedbymeﬁnaldedslonofmmmom mwed
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as Exhiblt 1, and Petitionar’s rights have been prejudiced becauss the final decision is:
8)  Inviolation of conatitutional of statutory provisione;
b)  Inexcess of the statutory authority of the agency;
c)  Affacted by ather error of law,
d) Cbsﬁyewmlnvlawdtmram pmbaﬁve andsu.ubsmth!
evidence on the whole record;of
e) Amwmcapridmandchamwwuseddwaﬁm :
5.  Petioner reserves the right to file 8 Memorandum of Points and Authortes sher
acopyofmaenﬁm mordmappealhabeenmnsmuadtome%unmlmrdmwm
NRS 2338,133.
8. Pemoner reserves it right to request oral argument on this matter pursuant fo
NRS 233B.133(4).
WHEREFORE Pm preys a fonows
1. Thet this Courteonductara\neWOftheMal decision oftheNevadaStm
Personnel Admlnlstmtiv_e,Heaﬂng Officer and enter an Order setting aside the decision; and
2. For sucfh further and other relef as the Court deems equitable and just In the
prefmses. | |
DATED m_;zg_ day of May, 2014.

CATHERINE CORTEZ MASTO
A'!TORNEY GENERAL :

Bumau of L bn
" Personnel D
Nevada Bar No. 8122
8420 Kietzke Lane, Suite 202
Reno, NV 89511
(775). '850-4125

Attormeys for Petitioner
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

-00o-

STATE OF NEVADA, ex rel. its CASE NO. 14 OC 00103 1B

DEPARTMENT OF MOTOR VEHICLES,
DEPT. 2

Petitioners,

VS.

CARA O’KEEFE, an individual; and
STATE OF NEVADA, ex rel. ITS
DEPARTMENT OF ADMINISTRATION,
DIVISION OF HUMAN RESOURCE
MANAGEMENT; and JILL. GREINER,
Hearing Officer.

Respondents,

ORDER GRANTING PETITION FOR JUDICIAL REVIEW AND SETTING
ASIDE HEARING OFFICER'S DECISION

Petitioner, STATE OF NEVADA, ex rel.,, its DEPARTMENT OF MOTOR VEHICLES
(DMV), filed a petition for judicial review under NRS 284.390(8). The Court has

reviewed and considered the parties’ briefs.

ISSUE AND CONCLUSION

Did the hearing officer’s reversal of DMV’s termination of Employee prejudice

substantial rights of DMV because the decision was affected by

REC'D.4 FILED
I5IN 15 PH 3: 34

error of law, clearly .
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erroneous in view of the reliable, probative and sﬁbstantial evidence on the whole
record; or arbitrary and capricious or characterized by an abuse of discretjpn?

Because substantial rights of DMV were prejudiced by the hearing officer
exceeding her authority, by error of law, and the hearing officer’s decision was arbitrary
and capricious, DMV’s Petition for Judicial Review is granted.

FACTS

Cara O’Keefe (“Employee”) worked as a revenue specialist for Petitioner, DMV, in
DMV’s Motor Carrier division. Employee promoted into a State of Nevada, Division of
Insurance position and left DMV on ﬁecember 5, 2012. The Division of Insurance
rejected Employee from probation, reverﬁng Employee back to DMV on September 16,
2013, under NAC 284.462.

During December 2012, shortly after Employee left DMV to work for the Division
of Insurance, two DMV employees reported to their supervisor that while Employee was
employed by DMV they heard Employee discussing another person’s driver’s license on
the telephone with the Carson City Sheriff's Office. During tI;e telephone calls with the
Sheriff's Office, Employee identified herself as a DMV employee and stated that “a
customer had returned.” The coworkers questioned the transaction’s legitimacy because
there was no customer at Employee’s desk and because Employee did not handle
driver’s license issues, as Employee represented to the Sheriff's Office.

DMYV did not investigate the reports until after learning Employee would be
returning from the Division of Insurance to DMV’s employ. The investigation revealed
misconduct by Employee. Specifically, the investigation revealed Employee had accessed
DMV's confidential database at least ten times to perform non-business transactions for
her friend, Daniel, without authorization. Such conduct is a terminable offense under
DMV policies and Nevada law. She used the information to conduct personal business
for her friend, Daniel, involving Daniel’s DUL Employee also called the Sheriff's Office
about Daniel’s driver’s license and DUI, twice, representing herself as a DMV employee
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assisting a customer, when she was really calling for the pérsonal and non-business
reason of assisting her friend, Daniel.

Based upon the information from the investigation, DMV issued a Specificity of
Charges (SOC) to Employee, recommending termination under NAC 284.646(2)(b),
which authorizes dismissal for unauthorized use of confidential information; and under
DMV Prohibitions and Penalties (G1), which makes the use of data or information
outside the scope of one’s job responsibilities, or for non-business or personal reasons a
Class 5 offense. The minimum disecipline for a Class 5 offense is termination. The SOC
alleged other violations.

DMV provided Employee a pre-disciplinary hearing and terminated her
employment. Employee appealed the termination. The hearing officer found that
“Employee accessed the DMV database to look up the driver’s license records...,” and
that Employee should be disciplined for misuse of information technology under DMV
Prohibitions and Penalties (G1). The hearing officer concluded that “Employee’s conduct

was not a ‘serious violation of law or regulation’ to merit termination prior to imposition

of less severe disciplinary measures.

STANDARD OF REVIEW
The burden of proof is on the party attacking or resisting the challenged decision
to show the final decision is invalid.! The court’s review is limited to the record. The
court cannot substitute its judgment for that of an administrative agency as to the
weight of evidence on a question of fact.? The court may set aside an administrative
agency’s decision if substantial rights of the petitioner have been prejudiced because the

'NRS 233B.135(2).
*NRS 233B.135(0)(b).
NRS 233B.135(3).
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decision was affected by error of law, clearly erroneous in view of the reliable, probative
and substantial evidence on the whole record; or arbitrary and capricious or
characterized by an abuse of discretion.* The central inquiry is whether subsFanﬁal
evidence supports the agency’s decision.® Substantial evidence is that which a reasonable

mind might accept as adequate to support a conclusion.® The court decides purely legal

issues de novo.”

DISCUSSION

The hearing officer found that DMV proved Employee violated terminable
offenses, including a Class 5 offense. The minimum discipline for a Class 5 offense is
termination. The hearing officer then concluded that the violations, including the Class 5
offense, were not serious violations.

An appointing authority may dismiss an employee for any reason set forth in NAC
284.650 if the agency “has adopted any rules or policies which authorize the dismissal of
an employee for such a cause.” DMV has adopted policies which authorize the dismissal
of an employee for use of data or information outside the scope of one’s job
responsibilities, or for nonbusiness or personal reasons. Specifically, DMV adopted its
Prohibitions and Penalties (G1) which prohibits such conduct, and establishes the
minimum penalty as termination.

A dismissed employee may appeal to the administrative hearing officer, who can

“NRS 233B.135(3)(d), (e), and (.

SUnited Exposition Serv. Co. v. State Indus. Ins. Sys., 109 Nev. 421, 851, P.2d 423
(1993).

S1d.

’Garcia v. Scolari's Food & Drug, 125 Nev. A.O. 6, 200 P.3d 514 (2009).
SNAC 284.646(1)(a).
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set aside the dismissal if he determines the dismissal was without just cause.® A hearing
officer does not have authority to second-guess the DMV’s Prohibitions and Penalties
offense classification. If DMV proves an offense for which the Prohibitions and Penalties
provide a minimum discipline of termination, a hearing officer has no discretion
regarding just cause or reasonableness of the termination to exercise. If DMV proves an
offense for which the Prohibitions and Penalties provide a minimum discipline of
termination, just cause for termination is established and the termination is reasonable
as a matter of law. .

The hearing officer’s finding that DMV proved the Prohibitions and Penalties
(G1) offense, followed by the conclusion that the offense was not a serious violation to
merit termination exceeded the hearing officer’s authority under NRS 284.390(1) and
(6), was an error of law, and arbitrary and capricious.

The hearing officer attempted to support her decision by referring to the
following: 1) DMV’s failure to immediately investigate the alleged violations; 2) DMV’s
failure to provide specific evidence of five other employees terminated for similar
conduct; 3) inconsistency between the Prohibition and Penalty (G1) and the Bruce
Breslow memorandum as to whether termination is mandatory or discretionary; 4) the
nature of the offense; and 5) Employee’s seven-year state service without discipline. The
hearing officer also referred to, but did not make conclusions of law regarding, due
process concerns. Whether these matters are true or not, none of them, individually or
collectively, create authority for the hearing officer to exercise discretion on DMV’s
classification of the offense in its Prohibition and Penalty (G1).

CONCLUSION
Because substantial rights of DMV were prejudiced by the hearing officer

exceeding her authority, by error of law, and the hearing officer’s decision was arbitrary

9NRS 284.390(1) and (6).
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and capricious, DMV's Petition for Judicial Review is granted.

hearing officer’s decision is set aside in whole.

ORDER
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that DMV’s Petition
for Judicial Review of the Hearing Officer's Decision and Order is GRANTED. The

June 15, 2015.

, ]
J S E. SON,
TRICT JUDGE

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the First Judicial

District Court, and I certify that on this_{S day of June 2014 I deposited for mailing at |
Carson City, Nevada, or caused to be delivered by messenger service, a true and correct

copy of the foregoing Order and addressed to the following:

Jeffrey S. Blanck, Esq. Dominika J. Batten

485 West Fifth St. Deputy Attorney General

Reno, NV 89503 5420 Kietzke Lane, #202
Reno, NV 89511

Jill Greiner, Hearing Officer

4790 Caughlin Pkwy., #120
Reno, NV 89519
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IN THE FIRST JUDICIAL DISTRICT €

sTaTE OF NEVADA IN AND B¥d. Jdul 22 2015 03:10 ¢
Tr3t8™K. Lindeman
THE COUNTY OF CARSON Clerk of Supreme C

Cara O'Keefe
NOTICE OF APPEAL

Petitioner-Employee,
V8.

State of Nevada, ex. rel., it’s Department

of Motor Vehicles

Respondent, Employer

Notice is herby given that the petitioner, Cara 0O'Keefe, hereby appeals to the

.Supreme Court of Nevada (from the final judgment) (from the Order Granting Petition for.

Judicial Review and Setting Aside Hearing Officer's Decision) entered in this action

on the 21st, day of July, 2015,

Dated this 21st, day of July, 2015

1775 Myles Way
Carson City, Nevada 89701
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CERTIFICATE OF SERVICE
I certify that on the date indicated below, I served a copy of this
completed appeal statement upon all parties to the appeal as follows:
[0 By personally serving it upon him/her; or
‘H By mailing it by first class mail with sufficient postage prepaid to
the following address(es) (list names and address(es) of parties served
by mail):

%\f\\m J W

™
e, U\S
FAA0 \h\-es%'z);\e: %f;e Quk oD

Mo, N SN

DATED this _____ day of ____\{ l\u‘ L 20\S.

(‘m | L. Ohexe

Print Name of Appellant

TS Mdles Loy
Address

Coven Cdy W 1o &)

CltylStatelZ1p

TS N0

Telephone
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

CARA O’KEEFE, an Individual,

Appellant,
Vs.

STATE OF NEVADA, ex rel., its
DEPARTMENT OF MOTOR
VEHICLES,

Respondent.

) Court of Appeals Case No. 68460
) District Court Case No. 14 OC 00103 1 B
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Nevada Attorney General
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Nevada State Bar No. 12258
Deputy Attorney General
Bureau of Litigation,
Personnel Division

5420 Kietzke Lane, Suite 202
Reno, NV 89511

Telephone: (775) 850-4117
Email: dbatten@ag.nv.gov
Attorneys for Respondent
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BEFORE THE HEARING OFFICER
In the Matter of:

CARA O'KEEFE,

CASE NO.: CC-07-13-JG
Petitioner-Employee,

)
)
)
)
)
)
vS. )
)
STATE OF NEVADA, ex )
rel., ITS DEPARTMENT OF )
MOTOR VEHICLES, )

)

)

Respondent-Employer.

TRANSCRIPT OF PROCEEDINGS
BEFORE THE
HONORABLE JILL GREINER, ESQ.
HEARING OFFICER

TUESDAY, MARCH 24, 2014

STATE LIBRARY AND ARCHIVES BUILDING
100 NORTH STEWART STREET

CARSON CITY, NEVADA 89701

Ordered by: State of Nevada
Division of Human Resource Management
100 North Stewart Street, Suite 200
Carson City, NV 89701
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PROCEEDTINGS

MARCH 25, 2014

HEARING OFFICER: And this is Cara O'Keefe,
Petitioner/Employee v. State of Nevada, Department of Motor
Vehicles, and its Case No. CC-07-13-JG.

My name is Jill Greiner. I'm the hearing officer
in this hearing. And will the parties present please make
their appearances, starting with the appellant.

MR. BLANCK: Jeff Blanck --

HEARING OFFICER: Petitioner.

MR. BLANCK: -- attorney for Cara O'Keefe.

MS. O'KEEFE: Cara O'Keefe.

HEARING OFFICER: Thank you.

MS. HOOVER: Cynthia Hoover, attorney for the
State of Nevada, Department of Motor Vehicles. This -- with
me is Karen Stoll, who is the supervising revenue officer
for the Division of Motor Carrier in the Department of Motor
Vehicles. Also in the room today is Tarah Goodlander. She
is my legal assistant. She's here to observe and she's
going to help me with witnesses.

HEARING OFFICER: Okay. Just one preliminary
matter. I have a prehearing statement from the Department
of Motor Vehicles, and it's marked Exhibits A through C. My
understanding is -- am I correct in assuming that this is

going -- that you're going to move to admit this document.
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And T don't know if there's any objection --

MS. HOOVER: Yes.

HEARING OFFICER: -- from the employee. Are you
moving to -- |

MR. BLANCK: The exhibits, no. I don't know if
that -- are the prehearing statements admitted into
evidence?

HEARING OFFICER: No, I mean, but it's attached tov
the prehearing statement.

MR. BLANCK: No, those exhibits -- I don't have
any objections.

HEARING OFFICER: A through C. And I think that
we discussed this before; that you'll be using those, as
well.

MR. BLANCK: Yeah, and I --

HEARING OFFICER: (Inaudible) .
MR. BLANCK: -- (inaudible).
HEARING OFFICER: Okay. What -- then those are

Employee's exhibits marked 1 through 3.
(Petitioner's Exhibits 1 through 3 were marked for
identification.)
MR. BLANCK: Yes.
HEARING OFFICER: Would you like to move to admit
those, at this point or do you want to --

MR. BLANCK: I would like to do so.
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HEARING OFFICER: Ms. Hoover, any objections?

MS. HOOVER: I haven't seen these yet, so could I
take a look at them and maybe we could deal with this later,
after a break or something?

HEARING OFFICER: Sure. Sure.

MS. HOOVER: Because I haven't seen them.

MR. BLANCK: Well, she may not have seen them, but
they were provided by the agency.

HEARING OFFICER: They were provided by the agency
(inaudible) ?

MR. BLANCK: Yes, (inaudible).

MS. HOOVER: I just wanted to --

HEARING OFFICER: But you (inaudible) --

MR. BLANCK: Sure.

MS. HOOVER: -- (inaudible).

HEARING OFFICER: She is entitled to look over it
and then make sure that that's (inaudible).

MR. BLANCK: Yeah, just a -- specificity -- I have
specificity and they have specificity. I think it's the
identical document. I didn't change anything.

HEARING OFFICER: So (inaudible) documents, but
still (inaudible) --

MS. HOOVER: And I haven't seen this one before.
The supervisors got (inaudible).

MR. BLANCK: Right. Yeah, that's Number 3.
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HEARING OFFICER: So I do want her to have a
chance to review this before I --

MS. HOOVER: Okay.

HEARING OFFICER: So it's your preference tc
(inaudible) a break or a --

MS. HOOVER: Yes.

HEARING OFFICER: All right. Any other
preliminary matters?

MR. BLANCK: I don't think so.

HEARING OFFICER: Okay. Ms. Hoover, would ycu
like to start with an opening statement?

MS. HOOVER: I would. Good morning. We're here
on the appeal hearing of Cara 0'Keefe, who was fired after
she went into the confidential DMV database and accessed
information of two people who are not Motor Carrier
Customers.

She worked in the Division of Motor Carrier and --
as a revenue officer, which meant she collected bad debt,
put liens on people's vehicles. But she was not anybody who
issued a driver's license. In fact, at Motor Carrier
there's no way for anybody to issue a driver's license,
because they work upstairs. They don't have access to the
machines that would make driver's licenses. |

She was terminated for misuse of information

techneclogy, acting in an official capacity without
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authorization, unauthorized or improper disclosure of
confidential information, conducting personal business
during working hours, and failure to comply with office
regulations and policies. Under NAC 284.646, an employee
can be terminated immediately for unauthorized release or
use of confidential information.

You'll hear evidence today that Cara's phone calls
were so disturbing to two DMV employees that they agonized
over reporting the calls to their superiors. O'Keefe
represented to the Carson City Sheriff's Office that she was
a DMV employee handling a DUI revocation issue for a
customer. And this is just a service that Motor Carrier
Division does not provide.

You will also hear that Central Records employees
who do handle driver's license revocation issues call the
court. They don't call the sheriff's office if there is a
paperwork discrepancy. Although O'Keefe has claimed she was
just giving good customer service, that's really false. The
proper thing to do is to refer the call to either Field
Services or Central Services, divisions that actually handle
driver's license issues.

O'Keefe had no authority to search the driver
license database to help a customer who was not a Motor
Carrier customer. DMV employees are forbidden also from

conducting any transactions for friends and family. So the
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fact that the gentleman in question is referred to as a
family friend only makes her violation worse.

While she claims she did not éctually conduct the
transaction, she did go into the confidential database, and
there's evidence to show that she did that, to look at
information and then discuss that information with sheriff's
department. This is strictly forbidden and carries a
penalty of termination for the first offense.

O'Keefe has claimed that she had permission from
this man to look at the record, but it doesn't matter. A
Nevada resident cannot give a DMV employee permission to
violate DMV policies and procedures and Nevada law. O'Keefe
was forbidden by statute, regulation, and DMV policies from
accessing that database, except in her work as a revenue
officer for the Motor Carrier Division.

And she never received anyone's permission to look
up the man's wife's records. 1In fact, Karen Stoll, who is a
supervising revenue officer, if you call her phone you will
get -- and you get voicemail, you'll hear a message
directing people with driver's license questions to call
Field Services, because Motor Carrier simply does not do
this work.

The testimony will also show that five DMV
employees have been fired for similar violations since 2011;

when then-director Bruce Breslow sent out a memo informing
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all DMV employees that they would be fired for a first
offense of accessing the DMV confidentialvdaﬁabase outside
the scope of their job responsibilities. That is precisely
what O'Keefe did. She actually signed receipt of that memo
and it's part of the evidence.

The testimony will show that O'Keefe was treated
consistently with how other DMV employees have been treated.
Now, I know that there's been some issue that she was not --
this was not investigated immediately. What happened,

Ms. O'Keefe was working for DMV and she got a promotion to
another state agency. And when she was working for that
state agency, this issue came to light.

Two employees reported it and because O'Keefe was
not working for DMV, DMV did not do anything further. They
had real jurisdiction over her. However, she was reverted
back to DMV after a certain period of time and she was able
to take that Jjob again, when the other agency either --
rejected her from probation.

So when she came back, this matter was still
pending. She was put on admin leave and that's when the
investigation took place. And they determined that she had
accessed the confidential database numerous times without a
business reason to do so. And after the investigation, they
determined that to be consistent, as all others employees in

this same -- who have done the same sort of thing, that
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termination was the appropriate discipline. The State of
Nevada requests that you uphold this discipline.

HEARING OFFICER: Thank you. Mr. Blanck.

MR. BLANCK: Good morning. Cara O'Keefe is a
long-time employee with DMV and has excellent, above
standard evaluations. No prior history of any discipline
whatsoever. The State uses a system of progressive
discipline and progressive penalties that relate what -- how
you can discipline somebody, from a verbal to termination,
and we'll go through those.

What she did, and she admits that she made some
minor violations, don't justify termination, and that's our
position. Not that she was perfect; that she followed the
rules to the letter, but she didn't do anything that
justifies her being fired. She gets calls all the time, and
she'll testify to that fact, and people ask her questions
about DMV in general. And all the DMV officers, when they
get up, will say, yeah, we give out additional information,
because they're calling DMV.

Now, she got permission to look up a friend's
record. And what's going to be interesting is the testimony
that DMV can block her access to various records they don't
want her to have. She didn't go past any blocks or
firewalls to access anything. And, basically, she got this

man's home address and it was regarding a DUI. And he just
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didn't know what the status was, one way or the other, with
the sheriff's office or with DMV, because they coordinate.

You'll hear her testimony. She did call the
sheriff, and the first time, out of habit, just said she's
from the DMV, but didn't talk to anybody. She called back;
didn't give that same representation. There was no
disclosure of confidential information to anybody; to the
sheriff or anyone. She just said where's the DUI, and
you'll hear her testimony, what's the status.

Now, that's the "accusation" that she's saying,
you know, she breached confidentiality. Well, you'll hear
the testimony that, you know, she looked at these thiﬁgs.
Other employees, you know, have looked at similar things.
And if they don't want her to have access to these screens,
they can block it. So there's a big question mark there of
what they can or can't do with IT, because there's a whole
slew of information she'll testify to that she can access.
She'd have to go somewhere else, and she never did that.

The timing is the big factor. If she was told in

December, or -- but these took place in August of 2000--
MS. O'KEEFE: '12.
MR. BLANCK: '12. We're in June —-- or not June.

We're in March of 2014, you know, so in August of '12, it's
December of 'l12. Nothing happens when they learn about it.

That's four months right there, four months later. And then
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it's September of '13 before they sayiwe're going to be
terminating you. A year.

She could have gone in, and she'll testify to
that, I could have gotten a transcript from the sheriff to
say exactly what I asked or told them to show that there was
no violation and no display of confidential information.

But she can't do that, because it's too late. And what's
going to be pointed out in the testimony is, in their own
specificity, their reason for not doing any investigation in
December, when they found out about it, was they say it's
not necessary. Well, if this is such a terrible event, how
can it not be necessary, and we'll bring out that
information.

Now, she did leave the DMV and —-- in December 5th,
and then returned and she talked to her supervisor, who will
testify, about coming back. Well, no one told her, her
supervisor or anyone saying, well, if you come back we're
going to put you on leave with pay and investigate you for a
terminable offense.

Matter of fact, her testimony is going to be is
they say great, can't wait to have you here. Well, she
never came back and was allowed to work. When she got back,
they put her on leave and then investigated her, and then
ultimately terminated her. And to set her up like that,

because she had other opportunities to do to other state
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agencies. Using their own standards, she'll testify to,
that if it's not necessary to investigate I could've gone
somewhere else and not been in this situation. They didn't
give her that option.

There will testimony about what are the applicable
penalties and what was Mr. Breslow's letter, but
Mr. Breslow's letter did not say anyone who violates certain
provisions shall be terminated. He used the word "can" and
"appropriate discipline." So the only allegation that will
show you that it's mandatory termination regards to misuse
of information that could lead to criminal fraud charges
being filed, and that'll be in the record.

She didn't violate that. All the other
prohibitions and penalties have a range. And Ms. O'Keefe is
definitely, with her excellent record, should be at the
bottom of the range and not at the top. As far as other
employees, we'll have testimony that there were other
employees that did access confidential information. They
used it for their personal purposes to hunt down their
boyfriends' ex-girlfriends, and had temporary restraining
orders issued against them for stalking them. Based on the
information they obtained, they're still working for the
DMV. They got -- she got a two-week suspension.

Nothing's changed. The same standards applied

back when this was '09, '10, but that person is still
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working. So this blatant allegation that everybody's been
terminated, we will show, i1s not true. |

Now, what Ms. O'Keefe is looking for here is to
say you're right, and she}ll testify to it, that there was a
friend, it was personal information, but all she looked up
on the screen -- she never printed anything out. She didn't
send anything to anyone and she didn't even tell the sheriff
anything that they didn't already know. So this disclosure,
it makes it sound like we have another, you know, NSA
scandal going on here of all this classified information
flowing out and it didn't happen.

Was it appropriate and should it have been done?
And we're -- and she'll testify saying, no, now she knows
don't do it at all. Even though they -- their motto is "We
can help," and she's trying to help, that went too far. So
based on all this we feel she should have her job back. If
they want to impose other discipline that's fine, but this
is not a terminable offense. Thank you.

HEARING OFFICER: Thank you. All right. Before -
- I assume the employee is -- employer 1is ready to call the
first witness. I just want to clarify on the record that
Employer's Exhibits A through C are admitted. I didn't make
that clear earlier.

(Respondent's Exhibits A through C were marked for

identification and received in evidence.)

17
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HEARING OFFICER: Ms. Hoover, are you ready to
call your first witness?

MS. HOOVER: I am. Cara O'Keefe.

HEARING OFFICER: There's a sheet -- a sign-in
sheet. TIf you would sign in if you haven't done so already.

MS. O'KEEFE: I'm sorry, I can't hear you.

HEARING OFFICER: Oh, sorry. There's a sign-in
sheet.

MS. O'KEEFE: Okay.

HEARING OFFICER: If you could sign in.

MS. O'KEEFE: Okay. What do you want me to put
for agency?

HEARING OFFICER: (Inaudible) .

MS. O'KEEFE: Leave it blank?

HEARING OFFICER: Yeah.

MS. O'KEEFE: Okay.

HEARING OFFICER: All right. I'm going to go
ahead and swear you in. Can you raise your right hand,
please.

(WHEREUPON, the witness is sworn.)
CARA O'KEEFE
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:
THE WITNESS: I do.
HEARING OFFICER: Okay. Why don't you start with

your name and --
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THE WITNESS: My name is Cara O'Keefe.

DIRECT EXAMINATION

BY STATE:
Q And could you spell your last name for the record.
A O apostrophe K-E-E-F-E.

Q And probably you should spell your first name,

since it's --

A Cara, C-A-R-A.

Q Thank you. Where do you work now?

A I currently work for Sierra Nevada Media Group.

Q CR [sic] Nevada.

A Media Group.

Q Okay. And how long have you worked there?

A Just a couple weeks.

Q Okay. Where did you work in August of 20127

A August would've been DMV.

0 And how long did you work for DMV?

A I believe it was seven years, at that point.

Q And how long were you in the Motor Carrier
Division?

A Seven years.

Q Okay. And did you also work there in November of
2008 [sic]?

A I'm sorry?

Q November of 2012, did you work there in
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November --

A

- O R C - C - @ = @) >0

Q

Yes.

-- of 20127

Yes.

When did you leave DMV?

My last day was December 5, 2012, I believe.
Okay. And where did you go after DMV?

To the State of Nevada, Division of Insurance.
Okay. And how long did you work there?

Nine months.

And were you rejected from probation?

It was a -- yes. Yes.

Okay.

I was.

And so that was -- isn't it true that that job at

the Division of Insurance was a promotion?

A

Q

A

Q

Yes.
So then you could bump back to your old job?
Correct.

And isn't it true that DMV had to take you back,

at that point?

A My understanding is yes.
Q Okay. And -- okay. And isn't it true that when
you worked at Motor Carrier you were in the -- when you

worked at DMV you were in Motor Carrier Division?

RA - 0020




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

21
A Correct.
Q And you worked as a revenue officer?
A Correct.
Q Did you work as a revenue officer for the entire
seven years?

A For -- yes.

Q Okay. And what does that job entail?

A It entails anything that has to do with licensing,
registration, tax returns for motor carriers in the State of
Nevada.

Q And those are what we typically, in lay terms,

call the big rigs that are on the roads?

A Yes, work trucks. Yes.

Q Those big, huge, semi tractor-trailer things?

A Yes.

Q Okay. And isn't it true that your Jjob in Motor

Carrier involved collecting delinquent accounts?

A Yes.

Q And doing research regarding those accounts?

A Correct.

Q And you sent out violation letters; isn't that
true?

A Correct.

Q And assessed fines?

A And -- I'm sorry?
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Q You assessed fines?

A Yes.

Q Did you locate debtors?

A Yes.

0 And did you file tax liens?

A Yes.

Q Okay. And that was all involving big rigs?

A Yes.

Q The motor carriers?

A Well, liens were not always filed oh big rigs. We

also did it on personal vehicles and such, as well.

Q Okay. All right. ©Now, isn't it true that Motor
Carrier has no ability to issue a regular driver's license
for Nevada residents?

A That is correct.

Q Okay. All right. And isn't it true that in Motor
Carrier revenue officers don't deal with DUI revocations?

A We don't typically deal with them. That is

correct.
Q Okay. That's not part of a revenue officer's job?
A No. We do get calls and questions about those

types of things, but we don't typically deal with them.
Q And isn't it true that you should refer those
calls to either Central Services or Field Services?

A If -- yes, if they get more detailed questions we
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absolutely will refer them.

Q Okay. Now, when -- you reverted back to your
prior position at DMV in 2013; isn't that correct?

A Yes.

Q And then you were placed on administrative leave
when you returned; isn't that correct?

A Correct.

Q Now, isn't it true that Motor Carrier employees

may use the DMV confidential database to place liens on

vehicles?

A We may, yes. We -- that's what we use it for,
yes.

Q Okay. Now -- and isn't it true that policy

forbids employees from using that confidential database for

personal reasons?

A For personal reasons, yes.

Q So you're not allowed to look up your own records
even?

A I -- as far as I know, yeah, you should not be

doing that. I know people do it, but you should not be
doing that.

Q Okay. And you're not allowed to use that database
for nonbusiness reasons?

A Correct.

Q Okay. And isn't it true that DMV policy prohibits
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employees from conducting transactions for family or

friends?
A Correct.
Q Okay. Now, could you turn to Page 48 in that

exhibit packet? There are big numbers at the bottom. And
can you tell me what that is?

HEARING OFFICER: I'm sorry, where are we?

MS. HOOVER: Page 48. Page Number 48. 1It's in
Exhibit A.

HEARING OFFICER: Thank you.

THE WITNESS: It is memorandum for all DMV

employees from Bruce Breslow.

BY STATE:
Q Okay. And is that your signature on the bottom?
A Yes, it is.
Q And I want to talk about that for a second. If
you -- excuse me. Can you look at Paragraph 2 and tell me

what that says.

A "Prohibition and penalty G-1 states that use or
manipulation of production data or information outside the
scope of one's job responsibilities or for nonbusiness or
personal reasons is strictly prohibited and may be subject
to prosecution under NRS 205.481. The first offense can
result in termination."”

Q And that's in bold and underlined --

24
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A Uh-huh.

Q -~ "The first offense can result in termination”?

A Yes.

Q Did you understand that when you signed this
document?

A Yes.

Q Okay. And now if you go the third paragraph, in
the second sentence, what does that say?
A The second sentence. "For use only for

departmental business and is proprietary information."

Q This --
A Oh.
Q -- the full -- the first -- well, the first full

sentence in the second paragraph, second line.

MR. BLANCK: Let me just object. It --

MS. HOOVER: Information --

MR. BLANCK: -- the document says what it says.
Is there a question about what it says or just if she read
it?

MS. HOOVER: Well, I want to know —-

HEARING OFFICER: I think she's getting to it.

MS. HOOVER: =-- if she's aware of the provisions
that are in here, because it's important.

MR. BLANCK: Okay. I understand that, but having

her read them, I mean, read the whole document we're going
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to be here a long time. So if there's a -- I mean that
question's fine.

HEARING OFFICER: Overruled. If there's an
objection --

MR. BLANCK: Okay.

HEARING OFFICER: =-- then I think you should be
allowed to go through it. I mean, you could try to speed it
up.

MS. HOOVER: Okay. In the --

HEARING OFFICER: I think -- I think the purpose
of having her read it is to make sure she understands
actually what -- which sentence she was referring to.

MS. HOOVER: That's correct.

BY STATE:

Q The sentence that starts "Information" on the
second line of the third paragraph, could you read that,
please.

A Okay. "Information from the DMV system should not
be used for any --

MR. BLANCK: Excuse me. Let me just object.' If
she wants to have her read it to herself and then ask her a
question that's fine, but just to read it to put it on the
record I don't -- doesn't serve any purpose. And that's my
objection. It's -- the document speaks for itself.

HEARING OFFICER: Ms. Hoover?
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MS. HOOVER: Well, I want to put it in the record
as to what it says and I want to ask her a question about
it; to make sure that she understood what she was signing.

MR. BLANCK: She already said she understood and
there's no -- she's trying to -- there's no statement from
her that she didn't understand.

HEARING OFFICER: I understand what you're saying,
Mr. Blanck, about --

MR. BLANCK: Okay.

HEARING OFFICER: -- the rule, but I think if she
wants to go through this and make sure she understands it,
reading it out loud, that's fine. Go ahead.

THE WITNESS: Okay. "Information from the DMV
system should not be used for any purpose other than for
completing authorized transactions for customers. All
information in the DMV system is confidential covered by the
Privacy Act and cannot be distributed to nonauthorized
persons."”

BY STATE:
Q All right. Did you read this entire document

before you signed it?

A Yes.

Q Did you understand it?

A Yes.

Q Okay. And when -- and when is the date that you
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signed this document?

A May 3, 2011.

Q Okay. And you were aware in the fifth paragraph
it says, "Appropriate disciplinary action will be taken if
violations of policy occur as they concern DMV records"?

A | Uh-huh. Yes.

Q All right. Anywhere in this memorandum does it

say yocu can look up records for a friend if he gives you

permission?
A No.
Q Do you know of any policy of DMV that permits ycu

to lock up records for a friend if they "give you
permission"?

A No.

Q Okay. And doesn't it say in the first paragraph
that you can't process transaction on your own records or
records of family, friends or acquaintances?

A Yes.

Q Okay. Now, if you turn to Page 44, are you
familiar with the DMV Computer Usage Policy, having worked
there for seven years? |

A Yes.

Q And if you look on Page 44, there's a section
called Information of Use.

A Yes.
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Q And doesn't it say that the "Information sho
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uld

not be used for any purpose other than completing authorized

transactions of customers"?

A Correct.
Q Okay. And then if you turn to Page -- can you
identify -- let's see.

HEARING OFFICER: You were at 44 of Exhibit A?

MS. HOOVER: Yeah.

HEARING OFFICER: Okay.

BY STATE:

Q And if you turn to Page 33, that's -- isn't it
true that's the Computer Usage Policy Manual --

A Yes.

Q -- of DMV? And the date on that, can you read
that?

A On -- I don't -- on Page 337

Q On Page 33, there's a date for when that came out.

A August 12, 2013.

Q Okay. And the one before that, if you look at

Page 19, can you tell me what that is?
A Computer Usage Policy Manual.
Q And what is the date of that one?
A September 15, 2011.
Q All right. And then if you go to Page 30, I

think, there's another section on Information of Use;

isn't
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that true?
A Yes.
Q And doesn't it say essentially the same thing;

that you cannot use it for any purpose other than completing
authorized transactions?

A Yes.

Q Okay. Now, isn't it true that you accessed the
DMV confidential database on behalf of a friend with the
first name of Daniel?

A Yes.

Q And if you look at -- and isn't it true that he's
your friend?

A Yes. Yes, I know him.

Q And isn't it true that you also accessed the

confidential database of his wife --

A Yes.

Q ~— concerning his wife's records?

A Yes.

Q And isn't it true that you did have a discussion

with her about accessing those records?

A Correct.

Q So if you could turn to Page 17 of Exhibit A,
isn't it true that this is the log that DMV presented of
when you accessed those records?

A Yeah.
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Q And it looks as if -- when you look at those
records under DTS, that's the date timestamp, it looks as if
you accessed those records in July, August, September,
October, and November.

A That's what it says, yes.

Q And you accessed the records of a Jacqueline on
four occasions in July of 20122

A Yes.

Q And then you accessed the records of Daniel all
the way up through November of 20082

A That's the stamp on it, yes.

Q Okay. And isn't it true you called the Carson
City Sheriff's Office after checking these records?

A I'm sorry, can you clarify?

0 Did you -- didn't you call the Carson City
Sheriff's Office?

A I did call their records department, yes.

Q And isn't it true you made such calls on more than
one occasion?

A Yes.

Q And isn't it true you were -- you were talking to
the sheriff's department about Daniel's DUI?

A I asked them about the process. I did not
specifically speak of his DUI.

Q You did not -- you did not use his name?
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A I gave her his driver's license number when she
asked me questions about it, about what I needed to know.

gave her his driver's license number.

Q And where did you get that driver's license
number?
A From Daniel.

Q And you didn't get it from the DMV database?

A No.

Q And why were you checking his records so many
different times?

A I can't -- because it was so long ago, I can't
tell specifically each incident that I pulled it up and
looked, but he was asking me to help him fill out some
paperwork. He didn't understand the paperwork. And I did
not know the process, but I knew who I could ask. But he
didn't have certain information, and that's why I looked

into his record.

o) Why didn't you refer him to Field Services?

A Because he trusted me. He had just gotten a new
job.

Q Why didn't you refer him to Field Services?

A Because I told him I would help him £fill the
paperwork out.
Q Isn't it true that you should refer him to Field

Services or Central Services for such questions?

I

32
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I -- yes, I could have. Yes.
Isn't it true that you should have done that?
At this point, yes, I should have.

Okay. Why did you access the records of his wife?

= O © I -

Because Daniel stated he was not getting
information mailed to him that the DMV employees were saying
had been sent out. I was informed about a glitch in the
system, where if a -- even though they're separate records,
if the husband and wife have -- if there's a different
address, if they separate and they change anything or they
move and it's changed on one and not on the other, that
something in the system would send it to a specific address.
So if the husband has one address and the wife has a
different address that the mail possibly could have gone to

the wife's address.

Q Why didn't you refer him to Field Services?

A Because he was embarrassed. He knows people there
and he did not -- he trusted me. He asked for my help.

Q Right. But shouldn't you have referred him to

Field Services or Central Services for these questions?
MR. BLANCK: Objection. Asked and answered.
MS. HOOVER: This is a different question. This
is about the wife's records.
MR. BLANCK: Now it is. Before it wasn't.

HEARING OFFICER: Restate the question.
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BY STATE:

Q Why didn't you refer him to Field Services or to
Central Services? Isn't it true that's what you should have
done?

A Yes.

Q Isn't it true that Daniel and his wife were not
Motor Carrier customers?

Correct.

They have -- they don't drive big rigs. They --
Correct.

-- don't own a big fleet of trucks.

Correct.

They don't have to pay fuel tax on big rigs.

- ORI o L S

Correct.

0 And, initially, isn't it true you told the
investigator you didn't look at the woman's records?

A No, I do not recall saying that.

0 Okay. And isn't it true you told the
predisciplinary officer you couldn't remember your work
hours?

A I knew that I worked 4/10s, but I didn't recall if
it was 6:00 to 4:00, 7:00 to 5:00. And I would work
sometimes Monday to Thursday or Tuesday to Friday, depending
on workload and what was going on. But I knew I worked

4/10s.
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Q And isn't it true that you worked mostly from 6:30
to 3:307

A If T -- like I said, I don't recall.

Q And isn't it true that you told everyone that you

looked at the records during your break?
- A No. I made the phone call to the sheriff
department; one on my lunch and one on my break.
Q Okay. But you actually looked at the records
then, you're saying, during business hours?
A When he called and asked, yes.
Q Okay. And you used the state computer to look at

those records?

A I'm sorry, can you --

Q You used the state computer to look at those
records?

A Yes.

Q You did that in the workplace where you -- where

you are paid to do Motor Carrier work?

A Yes.

Q Okay. And you weren't doing official business of
Motor Carrier when you looked at those records?

A I was not doing Motor Carrier business.

Q Who was your supervisor on December 28th of 201272

A That would be Terri Chambers.

Q

And where does Terri Chambers work?
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A Division of Insurance.
Q Okay. So isn't it true that no one at DMV in late
December 2012 could have done anything about your
employment? You were -- you were working in a different

state agency at the time.

A I don't know the -- I was still with the State of
Nevada.

Q But you were working for the Division of
Insurance?

A I was working for Division of Insurance.

Q Okay.

MS. HOOVER: I have no other questions at this
time.

HEARING OFFICER: Mr. Blanck, do you want to go
ahead and cross or (inaudible)?

MR. BLANCK: I think I'll just reserve questions
when I call her as my witness.

HEARING OFFICER: Okay.

MR. BLANCK: So I don't have any questions at this
time.

HEARING OFFICER: Okay. You can sit down. Thank
you.

MS. HOOVER: Ms. Goodlander, we need Angie next.

MR. BLANCK: So who's the next witness?

MS. HOOVER: Angela Messmann.
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HEARING OFFICER: Good morning.

MS. MESSMANN: Good morning.

HEARING OFFICER: You can go ahead and sign in
there. I'm going to go ahead and swear you in. Can raise
your right hand, please.

(WHEREUPON, the witness is sworn.)
ANGIE MESSMANN
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:

THE WITNESS: I do.

HEARING OFFICER: Can you state your first and
last name and spell them as well.

THE WITNESS: Angie Messmann, M-E-S-5-M-A-N-N.

HEARING OFFICER: Can you spell that -- both first
and last name?

THE WITNESS: Oh. Angie, A-N-G-I-E.

HEARING OFFICER: And your last name too.

THE WITNESS: Messmann, M-E-S-S-M-A-N-N.

HEARING OFFICER: Okay. Go ahead.

MS. HOOVER: Okay.

DIRECT EXAMINATION

BY STATE:
Q Where do you work?
A I work for the Motor Carrier Division of DMV.
Q And how long have you worked there?
A Four years.

37
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Q And what's your title?

A I'm a Revenue Officer II.

Q And what does that job entail?

A We collect debt owed to the Motor Carrier
Division.

HEARING OFFICER: I'm sorry to interrupt. What's
your title?

THE WITNESS: Revenue Officer II.

BY STATE:

Q Okay. And can you repeat what your job entails.

A Our job is to assess fines if carriers are late on
various required documentation or payments. Then we attempt

to collect the debt or secure the debt.

Q Okay. And do you know Cara O'Keefe?

A I do.

Q And how do you know her?

A She was my coworker for a number of years.

Q Okay. And where did she sit in relation to where

you sit in Motor Carrier?
A She sat next to me. We shared a common wall.

Q Okay. Could you hear her on the phone?

A I could. There are partitions -- five-foot
partitions that separate us. It's not separate offices.
Q Okay. And does sound carry over those partitions?

A Oh, yes.
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Q Okay. Can you tell me about a phone call she made
or received in August of 20127

A Yeah, this particular conversation that I
overheard, she was on the phone. She had asked to speak
with an Erica. There was silence for a few moments and then
she identified herself as being from DMV, and that a
customer had returned again, indicating to me that this was
an additional conversation. And that there was some
conversation about a fax not being received or a fax that
needed to be sent. And then it was a very short
conversation, two or three minutes long, and then that was
it.

Q And did she talk about a DUI at that time?

A Not that I recall. Just conversation about a fax
and that the customer had returned.

Q Okay. And was a customer standing by her cubicle

at that time?

A No.

Q Okay. So there wasn't any customer --

A No. We work on --

Q -= (ihaudible)?

A -- the second floor --

Q Okay.

A -- which is not accessible to the public.

Q Okay. All right. And did you know who she was
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talking to at the time?

A Not at the time. I knew it was an Erica.
Q Okay. And did she make a second call?

A I only overheard the one call.

Q Okay.

A But the fact that she said "again" kind of

indicated to me --

MR. BLANCK: Objection. Calls for speculation.
Asked and answered.

HEARING OFFICER: I think the witness has the
right to explain her answer. I guess the problem I see more
is that she just wasn't specifically responding to a
question. If you could ask her a specific question and
we'll go from there.

MS. HOOVER: Okay.

BY STATE:

Q You said that Cara had said that the customer had
returned again. And you said that you indicated that there
may have been a different phone call; is that correct? The
second phone call?

A That was how I felt the conversation was going,
yes.

Q And did -- at that time, did she talk about a
driver's license issue?

A Yeah, that it was a fax regarding a driver's
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license issue.

Q And do you deal with driver's license issues for
customers in your job as a revenue officer?

A We only deal with -- not specifically in order to
help customers. That's not part of our job scope. We do
have occasion to review a driver's license. 1In order to
secure debt we have to make sure that we have the right
person, so we may review a driver's license to ensure that
we are, indeed, filing a lien against the correct person or
placing title stops against the correct individual that's
responsible for the debt. But we would not assist anybody
in a driver's license capacity.

Q So if you're going to lien someone's personal
vehicle then -- am I understanding that then you may check a
driver's license record to make sure that that is the same
person?

A That's correct. We may in order to ensure that
we, indeed,'have the correct individual.

Q Okay. Because sometimes when you put liens on
cars the cars have been sold; is that correct?

A That's exactly correct. We want to make sure that
the title stops that we're placing and the liens that we're
filing are, indeed, the correct individuals that are
responsible.

Q Okay. But you don't -- then am I correct in
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understanding that you don't get involved in any kind of DUI

issues?

A That's correct.

0) With customers?

A Correct.

Q And if someone called you about that, what would
you do?

A If someone called me to ask me about a driver's

license situation, I would give them the number to Driver's
License.

Q Okay. And is that the -- is that how you're
trained to do that?

A Yes.

Q Okay. All right. Now -- and then when did you
report this to management?

A I debated it for quite a while whether or not to
say anything. I think eventually did tell Karen. I want to
say it was in the month of December, although I'm not
exactly sure of the date.

Q Okay. All right. And why were you debating it?

A I was debating it because I had gone to Karen in
the past about procedural issues that Cara did not follow
like the rest of us. And I felt that I was kind of met
with, well, that is how Cara works her cases; that's her

way.
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MR. BLANCK: Let me just object to strike. It's
not part of the specificity and it's also hearsay as to what
was going on between her and her supervisor, and it's not
related to these allegations.

HEARING OFFICER: Ms. Hoover?

MS. HOOVER: I'm trying to get into the record the
time frame as to why she delayed reporting this. I think in
Mr. Blanck's opening statement he said that the time issue
of why there was a delay in investigating it was a key
issue. And that I'm trying to elicit from the witness why
there was a delay in reporting this, because when they
overheard the calls it was several months before they
reported it.

HEARING OFFICER: Mr. Blanck, do you want to
respond at all to that?

MR. BLANCK: Yeah, I think she already asked and
answered. She just -- she said she was thinking about it
and then -- and then delayed. What she's going into is
she's making accusations against my client that she alleges
justifies her delay, and I'm like -- to me that's just --
it's broadening it too far. We're going to be here a long
time if I have to go over all these other allegations.

HEARING OFFICER: Again, I understand where you're
coming from and I'm going to overrule the objection though.

I think that it as far as the exact charges to this case
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they're not necessarily dispositive. But I think it does go
to the time frame which is something that you brought up for
that --

MR. BLANCK: Sure.

HEARING OFFICER: -- so overruled. Go ahead and
answer the question.

THE WITNESS: 1I'm sorry, can you repeat the
question?

MS. HOOVER: Do you have it on there? I think it
was why you -- I think you answered it and then he moved to
strike your answer, so I think that we're okay.

MR. BLANCK: Yes.

THE WITNESS: Okay

HEARING OFFICER: That's correct.

BY STATE:

Q Okay. And then you finally reported it in
December. Do you remember why it took (inaudible)?

A There was -- there was a discussion about a job
opening and possibly her applying for it. So since Cara had
been gone a while I felt that my supervisor was more open to
hear the information that I was -- that I had decided not to
tell her at the time. She had been more -- made more aware
since Cara had been gone. More issues had gone to her
directly since Cara wasn't there to take care of them

herself. And she could see herself that --
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MR. BLANCK: Let me just object. It lacks
foundation. How does she know more issues went to her
directly unless she reported them?

HEARING OFFICER: Ms. Hoover?

MS. HOOVER: I just -- my question was why she
waited. It wasn't about other issues, so --

MR. BLANCK: Then move to strike.

HEARING OFFICER: Ms. Hoover?

MS. HOOVER: I don't really care about the other
issues. What I'm really trying to ascertain is that there
was a delay and she had a basis for that delay.

HEARING OFFICER: Okay. I'll grant your motion to

strike, but I -- and Ms. Messmann, if you could just focus
in on the issue -- or the question, the specific focus on
the delay.

THE WITNESS: Okay. Well, the conversation was
the -- that there was another job opening in DMV. So then I
felt it was an appropriate time to tell my supervisor that
if some -- that if she was being considered for another
position that I felt it was important that she be more
closely supervised than she had been in the past for this
reason. And then that's when I told her.

MS. HOOVER: Okay. I have no further questions.

HEARING OFFICER: All right.

MR. BLANCK: Yes.
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CROSS-EXAMINATION

BY MR. BLANCK:

Q Is it Ms. Messmann?

A Uh-huh.

Q It's not your job duty to report on defects or
performances of your coworkers, is it?

A I feel it's my responsibility that if --

Q Please listen to my gquestion. Is it your job

function or not to report on coworkers' duties and job

performance?

A It is my duty if they do something outside of
procedure.

Q And where is that written in your job description?

That's in your job description as in Motor Vehicle Carrier

is to report on your coworkers? Did you ever see that in

writing?
A I do not know.
Q You've never seen that in writing, have you?

MS. HOOVER: I think that mischaracterizes what
she said. I think your follow-up question mischaracterized
what she said.

HEARING OFFICER: I think we're heading far into
semantics.

MR. BLANCK: Yeah.

HEARING OFFICER: If there's an objection, it's
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overruled. But, Mr. Blanck, I'd ask you to stick with the -

MR. BLANCK: Sure.
HEARING OFFICER: -- (inaudible).
BY MR. BLANCK:
Q You mentioned you heard her make this comment in

August, right?

A Uh-huh.

Q What date?

A The 10th,

W The 10th of August?

A Yes.

Q What time? /
A At 10:27.

Q What was she wearing-?

A I don't recall.

Q What were you wearing?

A I don't recall.

Q What did she -- what was her conversation after

that one?

A She got up and left her cubicle.

Q And when did she come back?

A I do not know.

Q And when she got on the phone again, who did she
talk to?

RA - 0047




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

48

A I do not know.

Q Who did she talk with the day before?

A I do not know.

Q Who did she talk to the week after that?

A I don't know.

Q Okay. So -- but this one particular conversation

for four months you remember, correct, that's your

testimony?
A After the conversation I heard --
Q Answer my question, please. But you're saying --

your testimony is that you remember this one specific
conversation, yes or no?
A I remember it because I wrote it down.
0 I didn't ask why you remember it.
HEARING OFFICER: Mr. Blanck, can you just not be
so argumentative, please.
MR. BLANCK: I'm not -- I'm trying to get a yes or
no answer.
HEARING OFFICER: This is a state employee who's
just trying to give testimony.
MR. BLANCK: And yes or no's are very simple for a
state employee. So let me go to the next question.
BY MR. BLANCK:
Q If it was really serious, you wouldn't have waited

for months, would you?

RA - 0048




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

49

MS. HOOVER: I think she asked -- she answered
that already.
MR. BLANCK: I'm entitled to ask that question.
BY MR. BLANCK:
Q If it was really serious, you wouldn't have waited
four months to bring it up, would you?
A I wasn't sure how serious it was.
HEARING OFFICER: Overruled.
MR. BLANCK: Okay.
BY MR. BLANCK:
Q You weren't -- okay. And then I think your
testimony is that when you found out that there was another
opening you didn't want Cara to apply for it or to get it

based on this past information you personally had; is that

accurate?
A No, that's not accurate.

Q You thought her boss should know what she had been
doing; is that what your statement is? |

A As I said before, I felt that she might require
more -- closer supervision than she had been in the past for
the -- for that reason.

Q Have you been trained as a supervisor?

A I have been a supervisor in the past, yes.

Q In the past but you're not now?

A

I'm not now.
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Q Were you demoted, fired, what?
A No.
Q And isn't it true you have to go into the same

system to check someone's driver's license as you would to
file a lien?

A No. Liens are filed differently. It's a form
that's filled out and submitted through the County
Recorder's Office.

Q I know that. Okay. You misunderstood my
question. You go into the same system though when you're
filing a lien as you would to check a driver's license.
They'd be in the same place in the same system.

A No. We file a lien differently.

0 I know. But when you pull up the information to

file a lien, do you also see the person's driver's license?

A No, you don't. You get --

Q You never see the person's driver's license?

A To file a lien, you fill out a form and you submit
it to the County Recorder's Office. To view somebody's

driver's license, you go into N-Course (phonetic) to view

them.
Q And you're --
A Excuse me, DMV App.
Q And you're able to do that from your desk?
A You are.
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Q And why are you able -- why do you need to be able
to do that?

A As I stated before, in order to secure -- in order
to make sure that you are -- that you are filing liens and

doing things to the appropriate responsible party.

Q So haven't you helped some friends with DMV issues
yourself?
A I've given people phone numbers to call if it's

outside my scope.

Q And then after this August 10th conversation, you
kept working with Cara, correct?

A Yes.

Q No other incidents until she -- until the time she

left on December 5%h, were there?

A Not that I'm aware of, no.
Q Okay. So you're listening to Cara's
conversation -- I gather at the time you're listening to her

conversation and you're not doing your work. You're
listening to her?
A Yeah.
MR. BLANCK: No further questions.
HEARING OFFICER: Redirect?

REDIRECT EXAMINATION

BY STATE:

Q Can you tell us why you happened to remember that
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conversation?

A I remember the conversation because after it was
over I wrote down on a sticky the date, the time, and the
approximate duration of the call.

Q And why did --

A And who she spoke to.

Q Okay. And why did you do that?

A The reason I did that is because I felt that she
had misrepresented herself to another agency, and I
personally thought that that was wrong. And so I wrote it
down and took some time debating what to do with that
information.

Q Okay. And you said you believe she misrepresented
herself. How so0?

A Well, the fact that she said that the customer had
returned. It wasn't her customer. She was doing something,
I felt, that was not within the scope of her job.

Q Okay. Thank you.

MS. HOOVER: Nothing further.
HEARING OFFICER: Recross?
MR. BLANCK: Yeah.

RECROSS-EXAMINATION

BY MR. BLANCK:

Q What happened to the sticky with the date and the

time on it?
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A I put it underneath some papers that I have and I

kept it underneath my phone for quite some time.

Q It's gone now though, right?

A Yeah.

Q So you can't look at it?

A No.

Q And you weren't on the other end of the phone

conversation so you really don't know what was said in the

complete conversation, do you?

A That's correct. I do not.
Q So when you felt she was misrepresenting herself,
you don't -- you have half a conversation, so you have no

full facts to base that on, do you?

A That was my impression, at the time.
Q Okay. Just an impression, correct?
A (Inaudible response).

HEARING OFFICER: Was that a yes or no?
THE WITNESS: Yes.
HEARING OFFICER: Thank you.
BY MR. BLANCK:
Q And this thing about the customer, customers can
call in on the phone, can't they?
A They could, yes.
Q Yeah, so when you said, you know, that on behalf

of a customer, you don't know all of Cara's customers, do
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you?
A I do not.
MR. BLANCK: No further questions.
HEARING OFFICER: Any redirect?
MS. HOOVER: I just have one other question.
REDIRECT EXAMINATION
BY STATE:
0 It's not your job to investigate personnel issues,
is it?
A No, it's not.

Q Okay. Thank you.
MR. BLANCK: One follow-up for that.

RECROSS-EXAMINATION

BY MR. BLANCK:
Q As a matter of fact, it's not even your job to
report on your fellow employees?
MS. HOOVER: Asked and answered.
HEARING OFFICER: Sustained.
MR. BLANCK: Let me just rephrase it a different
way.
BY MR. BLANCK:
0 If you're spending your time listening to Cara's
conversations, you're not doing your work and that's a
violation of your job duties, isn't it?

A If I'm not doing my work that is a violation of my
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job duties, vyes.
MR. BLANCK: No further questions.

REDIRECT EXAMINATION

BY STATE:

Q Were you doing -- were you doing your work that
day?

A I had done -- yes, I had done my work that day and

days consequent to that.

MS. HOOVER: Thank you.

MR. BLANCK: No further questions.

HEARING OFFICER: I just have one question --
clarification and maybe you already explained this. But you
said when you're filling out a form for a lien and then you
go to the County Recorder; is that right? Is that what you
said?

THE WITNESS: The lien is forwarded to the
County -- to the County in which the -- in which the person
resides or has property --

HEARING OFFICER: Okay.

THE WITNESS: -- and it's filed there at the
Recorder's Office.

HEARING OFFICER: So you fill out a form?

THE WITNESS: Yeah.

HEARING OFFICER: Okay.

THE WITNESS: I believe it's some kind of Excel or
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Word document form.

HEARING OFFICER: Okay. And you don't see any
driver's licenses when you're filling out that form?

THE WITNESS: Not when you fill out the form.

It's not -- it's not in the same program.

HEARING OFFICER: Okay. And under what
circumstances do you see the driver's license? You said to
make sure -- I know earlier you said you have to (inaudible)

THE WITNESS: You actually have to log into a
system that's now called CARRS. At the time, it was called
DMV App. You actually have to log into that system, go into
driver's license, type in either the driver's license number
or the person that you are trying to research and the
information comes up that way.

HEARING OFFICER: Okay. So you do that before you
get the lien? 1In all cases? 1It's a two-part guestion.

THE WITNESS: Well, it kind of -- usually, I know
I do it when they go into noncompliance. If they're not in
noncompliance there's no reason for me to file a lien.

HEARING OFFICER: So you -- but as far as looking
at their driver's license, you only go in there to look at
noncompliance?

THE WITNESS: Yes. When they —-- that's how I do

my report to --
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THE WITNESS: -- work my case load, is when
somebody goes into noncompliance then they're sentra
certified letter and that starts a lien and title stop
process. So at that time I would then look up the driver's
license.

HEARING OFFICER: Okay.

THE WITNESS: I don't look up the driver's license
for every one of my carriers.

HEARING OFFICER: Okay. Thank you. Does that
lead to any further questions from counsel?

MR. BLANCK: ©No, Your Honor.

MS. HOOVER: ©No, I don't think so.

HEARING OFFICER: Okay. Thank you very much.

THE WITNESS: Okay. Thank you.

HEARING OFFICER: May we excuse this witness?

MR. BLANCK: Yes, that's fine.

HEARING OFFICER: Do you want to continue on with
the next witness or take a break?

MS. HOOVER: Take a short break.

HEARING OFFICER: Okay. Five to ten minutes.

(off the record)

HEARING OFFICER: Did you sign in?

Ms. Schober: I did.

HEARING OFFICER: Okay. Thank you.

S5
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MS. HOOVER: The next witness has brought her
notes that she entered into the computer, and I had copies
made. So if everybody wants a copy to look at them, she
will authenticate them.

MR. BLANCK: I object. A week ago you said all
evidence needed to be submitted. This wasn't even on the
list. And she's going to be using her notes?

MS. HOOVER: Well, a witness is.allowed to use
anything to refresh their memories, you know, under rules of
evidence.

MR. BLANCK: Yeah.

MS. HOOVER: And I -- and because she's going to
use it, I am making copies available. You just asked about
the sticky note and that you didn't have a copy and you
couldn't inspect it. I'm making this available so you can
inspect 1it.

MR. BLANCK: How can you refresh -- and this is a
recollection, when she hasn't even asked a question.

MS. HOOVER: Well --

HEARING OFFICER: Well, I think she's anticipating
that being an issue.

MR. BLANCK: She may anticipate but --

MS. HOOVER: I don't know, she's very nervous.

MR. BLANCK: And that's fine. And if she wants to

refresh her recollection with something, it doesn't come
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into the record. You could use a rock to refresh your
recollection. It doesn't make it evidence.

HEARING OFFICER: Well, that's not what she's
asking it to be part of the record (inaudible) --

MR. BLANCK: Well --

MS. HOOVER: I'm not -- I'm offering it up so you
can see it, because you were upset that you couldn't see the
sticky note. So I bring this in and offer it to you, and if
you don't want to see it then --

MR. BLANCK: No.

MS. HOOVER: -- that's fine.

MR. BLANCK: What I object to is they're
responsible to provide all evidence in support of their
case. And --

HEARING OFFICER: Well, she said they were
anticipating using --

MR. BLANCK: Right.

HEARING OFFICER: -~ (inaudible).

MR. BLANCK: Well, if they -- if they're not
anticipating using it, it still seems like we're being
blindsided. I didn't even know these notes existed. How
can I ask for them?

HEARING OFFICER: Well, as she explained it
earlier -- a minute ago -- it's not -- I don't believe it's

being offered as an exhibit intoc the record. I think it's:
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just --

MR. BLANCK: But it's --

HEARING OFFICER: -- she needs something to
refresh her memory (inaudible).

MR. BLANCK: T understand -- I understand that.
However, if it's -- if it's going to be substantive and
critical to the case, I know the normal rules of discovery,
federal court and state require that you turn over all
evidence that you feel may have relevance. They've had this
and they didn't turn it over, and now I'm being blindsided.
I know they're going to use it to refresh her recollection.
I understand that. I mean you can use anything to do that.
You can show her a picture, you know, for that matter. But
if this is actually her notes that she took regarding this
incident that she's being terminated for, why weren't we
given that document?

MS. HOOVER: The State's under no obligation to
reveal all of the investigative materials that we use. We
put the evidence that is relevant into the SOC. The
investigator's report, all that stuff does not get disclosed
to the employee. Basically, they get what's in the SOC, the
exhibits, and the charges. And that's what we're required
under the law to provide and that is what we provided.

MR. BLANCK: And that's all you get to use, as

well. So if they're saying they have a whole bunch of
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they can use the items she represented. Show her the
specificity and refresh her recollection.

HEARING OFFICER: I don't think that's the
situation here, and your objection is overruled. You can
certainly raise it again, but at this point in time it's
overruled. And we'll proceed with this witness. If you
could raise your right hand, please.

(WHEREUPON, the witness is sworn.)
MICHELLE SCHOBER
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:

THE WITNESS: Yes.

HEARING OFFICER: Okay. Please state and spell
both your first and your last name.

THE WITNESS: My name is Michelle Schober.
M-I-C-H-E-L-L-E, Schober, S-C-H-O0 "B," as in "boy," E-R.

HEARING OFFICER: Thank you.

DIRECT EXAMINATION

BY STATE:

Q All right. And, Michelle, where do you work?

A I work at the Department of Motor Vehicles, Motor
Carrier section. |

Q And how long have you worked there?

A I've worked for the Department of Motor Vehicles

for almost 21 years. Excuse me. I've been with Motor

bl
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Q So eight or nine years at Motor Carrier?

A Yes.

Q Is that fair to say? And what's your job there?

A Currently, I'm an Auditor II.

Q Okay. And what is -- what is -- what are your job
duties?

A I audit our carriers for IFTA and IRP, which is

International Registration Plan and International Fuel Tax,
to make sure that they are following the rules and paying
their correct taxes and registration fees.

HEARING OFFICER: Sorry, with International --

THE WITNESS: International Registration Plan and
International Fuel Tax Association.

MS. HOOVER: Agreement.

THE WITNESS: Agreement. Sorry.
BY STATE:

Q And the International Fuel Tax Agreement 1is a

complicated plan for distributing taxes on motor carriers?

.For fuel taxes to the --

Various states?

And Canadian providences, yes.

A
Q
A
Q Okay. All right. And do you know Cara O'Keefe?
A Yes, I do.

Q

And in what capacity?
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A She and I were revenue officers together in Motor
Carrier.
Q Okay. And when did you become an auditor?

A April of 2013.

Q Okay. And in August of 2012, you were a revenue
officer?

A Yes, I was.

Q And where did you sit in relation to Cara O'Keefe?

A I sat in the same row kind of kitty-corner from

her. There's four cubicles right there and I was
kitty-corner from her.
Q Okay. And then did you have occasion to hear a

phone call from her on August 8, 20127

A Yes, I did.
Q And what did you overhear in that phone call?
A Excuse me. I overheard her calling the sheriff's

department and explained that she needed to talk to someone
about records, and then she was transferred to a person
named Erica. And she implied that she was working with
driver's licenses and she was trying to get this
straightened out so this person could get their driver's
license -- a restricted driver's license.

Q Okay. And she -- did she identify herself as an
employee of DMV?

A Yes, she did.
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Q And was the first name of that customer Daniel?
A Yes.
Q Okay. And so she -- you -- she indicated she was

responsible for getting this driver's license revocation
sorted out?

MR. BLANCK: Objection.

MS. HOOVER: 1Is that your testimony?

MR. BLANCK: Objection. Leading.

HEARING OFFICER: Sustained.
BY STATE:

Q Could you -- could you tell me what your

impression was of what she told the sheriff's department?

MR. BLANCK: Objection. Impression calls for
speculation.

HEARING OFFICER: Overruled.

BY STATE:
Q You can go ahead and answer the question.’
A Okay. Can you reask the gquestion?
Q Can you tell me what you -- what your impression

was of what she told the sheriff's department in relation to
her job at DMV?
A It was my impression that she was letting the
person assume that she was of —-
MR. BLANCK: Objection. Objection. Letting the

person assume is speculation.
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HEARING OFFICER: Technical rules of evidence
don't apply and I can take relieve of her testimony. I mean
MR. BLANCK: All right.

HEARING OFFICER: -—- I want to hear what she has -

MR. BLANCK: All right. You're taking -- I
understand.

HEARING OFFICER: Thank you.

THE WITNESS: It made it sound like she was an
employee that would take care of driver's license issues.
BY STATE:

Q Okay. And is that your job -- was that your job

as a revenue officer?

A No. We had nothing to do with driver's licenses.
Q Okay. Did you overhear a second call?

A Yes. A couple days later on the 10t --

Q Okay.

A -- she called again and asked to talk to Erica.

HEARING OFFICER: Is. that August 10th?

THE WITNESS: Yes. And asked to talk to Erica,
and said that the customer was again at the counter and they
were still trying to get the, whatever, paperwork figured
out so that he could get a restricted license. And she

asked if it was because DMV had not returned some forms. I

b5
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don't know how driver's license works, so I don't know what
forms they're talking about. And she said she was going to
go down and find out what the mailing processes were and
then she hung up and she left and went somewhere. I'm
assuming downstairs, but I don't know that.
BY STATE:

Q Okay. And she said that there was a customer at

the counter?

A She said the customer had been at the counter that
morning.
Q Had been at the counter. Do you have a counter in

Motor Carrier for the customers to come in?

A Yes, but not for driver's license issues.

Q Okay. All right. And then when did you report
this to your supervisor?

A It was probably mid to late December. I really --
I agonized over it for a couple weeks on whether I was going
to say anything. Basically, I gave myself the parameters if
I heard anything else then I would, but I didn't. I had
written a statement as it was happening so I would remember.

Q Okay.

A And so I had that on my computer, but I didn't
give it to anybody until it was asked for in mid to late
December of '12.

Q And who asked you for it?
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A My coworker, Angie, came out and told me that I
needed to go give it to Karen. And so then I printed it out
and I went and gave it to Karen.

Q Okay. All right.

MS. HOOVER: I don't have any further questions.
HEARING OFFICER: Cross?
MR. BLANCK: Yes.

CROSS-EXAMINATION

BY MR. BLANCK:

Q Ms. Schober, you described your working area as
there's partitions. I mean it's not a walled-in office; is
that accurate (inaudible)?

A Correct.

Q And so were you in the same partition or on the

other side of a partition from Ms. O'Keefe?

A I'm across —-- kitty-corner across the aisle.
Q Okay. So there was —-- your openings -- I'm trying
to just (inaudible). 1Is it just a three-sided cubicle or is

there four sides with a slight entrance? What?

A Yeah, you can say four sides with a doorway.

Q Okay. And you said you overheard Ms. O'Keefe talk
to an Erica, correct?

A Correct.

Q You never talked to Erica yourself, did you?

A No, I have not.

o/
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Q You have no idea what Erica was thinking or what

she was doing, do you?

A She was answering questions.

Q You never heard her answer any questions, did you?
A No.

Q So, again, you have no idea what Erica did or how

she responded?

A Obviously, I could not.

Q Okay. Matter of fact, you don't even know what
Erica's position is with the sheriff's office, correct?

A On the 10th --

MS. HOOVER: I object as to relevance.

MR. BLANCK: It goes to her recollection and
her -- and her accuracy of reporting and her assumptions.
She's been allowed to assume a lot of things, so...

HEARING OFFICER: Overruled.

THE WITNESS: Can this --

HEARING OFFICER: Because (inaudible) --

THE WITNESS: In the second conversation on the
10*®, when Cara called she asked for Erica in Records.

BY MR. BLANCK:

Q Okay. And you said she was calling the sheriff's

office?
A Yes.
Q How do you know that?
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A I do not remember how I knew that, but I had it in
my notes that I wrote the day of.

Q Okay. So you didn't hear anyone answer the phone
sheriff's office, because you weren't on the line, right?

A No.

Q Okay. So listening to Cara and making these
notes, that wasn't part of your job description, was it?

A No, it was not.

Q So when you're doing that you're not doing what
you're assigned to do; is that accurate?

A It took about two minutes.

Q Okay. And then you said you came -- you know, you
said you agonized for a couple of weeks, but you took no
action, correct, at that time?

A That is correct.

Q Okay. And then in December, somebody -- you said
Angie asked you for your notes?

A She said that I needed to let Karen know about 1it.

And so I printed out my notes --

Q Okay. Slow down. Who's Angie?
A Angie Messmann.
Q Okay. So you never voluntarily produced this

information. You were asked for it, correct?
A Correct.

Q Okay. So if they assert that you came forward,
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you didn't come forward. You were requested.

A I could have denied giving them to them, but I did
come --

Q Sure.

A -- forward after I was requested.

Q And if you felt it was an extremely serious

incident, you would have reported it right away, wouldn't
you?

A I thought it was serious, but I was going to give
her the benefit of the doubt. And like I said, if I had
heard one more instance I would have -- I would have

addressed it right then.

Q But you didn't?
A But I did not, correct.
Q But if something occurs that you feel is

immediately serious you don't wait, you would tell your
supervisor, wouldn't you?

A Yes.

Q And you said there were -- there were two calls a

couple days apart?

A Correct.

Q And you made notes on the second date?

A I made notes on the first and the second date.

Q And the second. Okay. And so is it accurate to

say over the next four months you were listening to -- or
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trying to overhear Cara's conversation to see if she did
anything else that was inappropriate?
A No. It is very hard not to hear Cara's
conversation. Her voice tends to carry.
Q Other people voices carry (inaudible) area?
A Not especially.
Q But you can hear people in other cubicles,
correct, from your cubicle?
A Sometimes you could. Uh-huh.
MR. BLANCK: No further questions.
HEARING OFFICER: Redirect?

REDIRECT EXAMINATION

BY STATE:

Q So you said that Angie asked you to come forward

to give the information to Karen --
A Yes.
Q -- Stoll?

MS. HOOVER: No further questions.

HEARING OFFICER: Recross?

MR. BLANCK: No.

HEARING OFFICER: Okay. No questions, so thank
you. You're excused. I assume we're done with this
witness.

THE WITNESS: Okay. Thank you.

HEARING OFFICER: (Inaudible). Good morning.

11
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Over -- have a seat over there. There's a sign-in sheet, if
you could sign in, please. All right. I'm going to go
ahead and swear you in. So please raise your right hand.
(WHEREUPON, the witness is sworn.)
ANN YUKISH-LEE
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:
THE WITNESS: Yes.
HEARING OFFICER: Okay. And please start with
saying and spelling your first and last name.
THE WITNESS: My name is Ann Yukish-Lee. First is
spelled A-N-N. Last is spelled Y-U-K-I-S-H hyphen L-E-E.
HEARING OFFICER: Thank you.

DIRECT EXAMINATION

BY STATE:
0 Where do you work?
A The Department of Motor Vehicles.
Q In what division?
A Central Services and Records.
Q And how long have you been in that job?
A I have been in my present job since 2005.
Q Okay. And what's your title?
A DMV Manager ITI.
Q Okay. And so you manage, excuse me, the group

involved with records?

A Yes.
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Okay. And does your unit deal with driver's

license issues?

A Yes, they do.

Q Does your unit deal with driver's license
revocations?

A Yes.

Q And does Cara O'Keefe work in your unit?

A No.

Q So if you're dealing with someone who's had a

revoked license, do your employees routinely make calls

anywhere to verify information on a DUI revocation?

A

Q

A

Q

No.
They don't make calls?
They do not.

Okay. And do your employees ever have occasion to

call the court?

A

I would -- I would say they do not have occasion

to call the court. It is not normal everyday practice that

we contact the court for DUI revocations.

Q

= O ¢

Okay. Do you contact the sheriff's department --
No.

-- about a DUI?

No.

No. So you would not do that?

No.
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Q Your employees would not do that?
A No.
Q Okay. And to your knowledge, do Motor Carrier

employees ever deal with DUIs or restricted licenses?

MR. BLANCK: Can we just -- lack of foundation.
I'm not sure her job description -- I don't know if she
mentioned Motor Carriers is under her or that she deals with
them.

MS. HOOVER: 1I'm asking to her knowledge, do Motor
Carrier employees deal with these --

MR. BLANCK: And that's what I'm saying, to lay
the foundation. Is that part of her job duties to work with
Motor Carriers or just generically she's trying to --

MS. HOOVER: I think most DMV employees have
knowledge of what other divisions do. They may not have the
technical expertise to, say, file a tax lien if they're in
driver's licenses, but I think they certainly understand how
the structure of the organization is.

MR. BLANCK: And I appreciate the testimony.
That's what -- I just want her -- to have Ms. Yukish-Lee say
what she knows about Motor Carrier -- Motor Vehicle.

HEARING OFFICER: Well, it goes to the weight, so
it's overruled, but I understand your point.

BY STATE:

Q Do you have a knowledge of what Motor Carrier
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does?
A Yes, 1 do.
Q Okay. And if a Motor Carrier employee gets a call
about a DUI and a license revocation, what should they do?
A They should forward that --

MR. BLANCK: Objection. I don't want to belabor
it, but how does she know what they're supposed to do if she
doesn't supervise them and she has no -- I'm just saying lay
the foundation here rather than just have her come out and
say, you know, what the attorney wants her to say.

HEARING OFFICER: Ms. Hoover, do you think there's
anything else you can say? I mean she's already testified
that she's worked for the DMV since 2005.

MS. HOOVER: Yes. Is your unit --

MR. BLANCK: And did she ever work in Motor
Vehicles?

MS. HOOVER: -- is your unit the unit that deals
with DUI revocations?

THE WITNESS: Yes.

BY STATE:

Q Is your unit the only unit that deals with DUI
revocations?

A Yes.

Q So if someone from another division of DMV gets a

call, what's the proper procedure for them?
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A They should forward that call down to License
Review and Financial Responsibility, the unit that processes

those DUI revocations.

Q Okay. And that's under you?
A Yes.
Q Okay.

MS. HOOVER: All right. I have no further
questions.

HEARING OFFICER: Cross?

MR. BLANCK: Yes.

CROSS-EXAMINATION

BY MR. BLANCK:
Q Ms. Yukish-Lee, there's a binder there on the
right.
A Uh-huh.
Q Could you turn to Exhibit 3, which is the cover
page there.
MS. HOOVER: This is one that I haven't reviewed,
Petitioner's Exhibit 3.
MR. BLANCK: Right.
MS. HOOVER: So I don't know if this is the latest
version of it or not. I don't know, so —--
MR. BLANCK: Well --
MS. HOOVER: -- 2003, which is a decade ago.

HEARING OFFICER: (Inaudible) --
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MR. BLANCK: Let me just ask a question.
BY MR. BLANCK:

Q Are you familiar with the Supervisor's Guide to
Prohibitions and Penalties? (Inaudible).

A I've used it, vyes.

Q Okay. And to your knowledge, and I'll ask‘you if
you know, I have this as June 27, '03. Do you know if this
has been updated since then or not?

A I have no idea.

MR. BLANCK: No further questions.

HEARING OFFICER: Ms. Hoover?

MS. HOOVER: I have no further questions.

HEARING OFFICER: I have no further questions
either. All right. (Inaudible)?

MS. HOOVER: Yes.

HEARING OFFICER: (Inaudible).

MR. BLANCK: Pardon?

HEARING OFFICER: Are you done with this witness?

MR. BLANCK: Yes.

HEARING OFFICER: Okay. Thank you.

MS. HOOVER: We'll call Alys Dobel next. Thank
you, Ann.

HEARING OFFICER: Good morning.

MS. DOBEL: Good morning.

HEARING OFFICER: I'm going to go ahead and swear
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you in. Raise your right hand, please.

(WHEREUPON, the witness 1s sworn.)

ALYS DOBEL
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:

THE WITNESS: Yes.

HEARING OFFICER: Please start with spelling of
your first and last name.

THE WITNESS: Alys Dobel. Alys is A-L-Y-S. Dobel
is "D," like in "David," O "B," like in "boy," E-L.

HEARING OFFICER: Thank you.

DIRECT EXAMINATION

BY STATE:

Q All right. Where do you work?

A I work for the Department of Motor Vehicles.

Q And what is your title?

A I am a Personnel Officer III.

Q Is that the human resources administrator position
at the --

A Yes, that's what they call me.

Q Okay.

A The department does.

Q All right. And how long have you been there?

A I have been there a little over four years.

Q And how long have you worked in human resources

for the State of Nevada?

RA - 0078




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

19

A For the State of Nevada, a little over 25 years.
Q Okay. And in human resources --

A Yes.

Q -- was a lot of that time that -- well, where did

you work, for which agencies?

A In HR?
Q Yes.
A I worked for Health and Human Services. I worked

for Department of Corrections, Department of Personnel,
which is now Division of Human Resource Management, and now
I work for the Department of Motor Vehicles.

Q Okay. Now, do you review discipline as one of

your job duties?

A Yes.

Q And are you familiar with the Cara O'Keefe case?
A Yes.

Q Did you review the SOC?

A Yes.

Q Is this discipline consistent with discipline that

others have received for similar rules violations?

MR. BLANCK: Objection. Leading. 1I'd rather
hear -- she just put the words in her mouth of what she
wants her to say.

HEARING OFFICER: Again, the technicai rules of

evidence don't apply.
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MS. HOOVER: I can rephrase it.
HEARING OFFICER: Sure.
BY STATE:

Q How is -- how does this discipline compare with
discipline of other employees who've done similar things?

A It's very comparable.

Q Okay. Do you review SOCs -- when you review them,
what do you look for in terms of, say, consistency?

A I look at the Nevada Administrative Code 284.650
and I look at the Department of Motor Vehicles Prohibitions
and Penalties, and I compare them to whether what the
supervisor has written is truly what I believe they should
have written for the violations and then I look at it and

see what have we done in the past with those similar

violations.
Q And did you do that with this particular case?
A Yes.
Q And can you -- and what did you discover?
A I discovered that in this particular case-that the

recommendation on a first offense would be termination.

Q And is that consistent with the way others have
been disciplined in the past?

A Yes.

Q Can you -- how many other cases are ydu aware of

since 20117

80
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A There have been four cases besides this one, so
this would be the fifth case. And it would be the fifth
case. Now, they're not exactly similar in what occurred,
but they are very similar in what the violation is. So
what -- the situation may be different, but the violation is
the same.
Q Okay. And would that be -- if you turn to the
exhibit in front of you on Page 4.
HEARING OFFICER: Employer's Exhibit. What page?
MS. HOOVER: Employer's Exhibit A, Page 4.
HEARING OFFICER: Thank you.

BY STATE:

Q Are the violations listed in that grid the one
you're talking about?

A Yes.

Q Okay. And for first offense for misuse of
information technology, what is the penalty for that?

A It's a five, which is equivalent to a termination.

Q Okay. And is that the category that you were
looking at?

A Yes.

Q Okay. So there have been four other employees
since 2011 who have been fired for this violation?

A That is correct.

Q Okay. Have there been any others that were

81
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allowed to resign in lieu of termination?

A Yes. Yes.

Q Okay. So in any case, those pecple are no longer
working for DMV?

A That's correct.

Q And did all those people that you're referring to
sign Bruce Breslow's memo of, I think, April 20117

HEARING OFFICER: Are you referring to all the

people that were fired or --

MS. HOOVER: The other people that were fired or

resigned.
HEARING OFFICER: -- resigned. ©h, both
(inaudible) .
MS. HOOVER: Since 2011.
HEARING OFFICER: Thanks.
THE WITNESS: Yes.
BY STATE:
Q And that memo, I think is -- I think it's --
MR. BLANCK: Are you looking for the Breslow memo?
MS. HOOVER: Yeah.
MR. BLANCK: Yes?
MS. HOOVER: Yes, I am.
MR. BLANCK: 1It's 48.
MS. HOOVER: Thank you.
BY STATE:

82
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Q  Okay. Page 48 under Exhibit A. Is that the memo
that --
Yes.

-— the employees signed?

=B © B

Q And so the people who have been fired or were
allowed to resign, after April 26, 2011, all of those signed
this memo?

A Yes.

Q Okay. And then to your knowledge, since you'’ve

worked for DMV, has this been consistent discipline?

A Yes, it has been.
0 In the past four years?
A In the last four years, since I've been at the

DMV .
0 Okay. Thank you.
MS. HOOVER: I don’t think I have any further
questions --
HEARING OFFICER: Cross?
MS. HOOVER: -- at this time.

CROSS-EXAMINATION

BY MR. BLANCK:
Q Ms. Dobel, you said you also worked for the --
well, then it was the Department of Personnel. How long did

you work with the Department of Perscnnel?
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A I actually worked for them twice, so let me think.
Give me a second. Approximately five to six years.

Q Okay. And you mentioned about coming to DMV about
people being terminated for violating -- on their Exhibit A,
Page 4, that G-1 category; is that correct?

A Oh, yes.

Q Yeah. Okay.

A I'm sorry.

Q No, that's all right. Okay. And the five means
it's mandatory termination, correct?

A That's what we go by, vyes.

Q In other words, there's no -- well, if you look at
the one's above it they give one or two or two to five, and
that gives you ranges, and there's a discretion there,
right?

A Uh-huh. Yes.

Q So in this category, if you vioclate this you have
to be terminated. That's the recommendation.

A That's the recommendation.

Q Okay. Now, if you look at Page 48, that's the
Breslow memo. Were you -- well, I mean you've seen it now,
but do you remember when you first saw this, 1f at all?

A I helped craft this for the Director.

Q Oh, okay. So around the time it was written is

when you knew of its existence --

84

RA - 0084




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Yes.

-— 1in April of 20112

i © B

That's correct.

Q Okay. In drafting this, the first paragraph
refers to the -- there's issues with people accessing
records for family and friends and acquaintances. Do you
see that in the first paragraph?

A Yes.

Q Okay. And that was an issue that you wanted to
address, correct?

A Yes.

Q Now, in the next paragraph it goes to G-1 and

states what it says there. And also you put in there "May

be subject to prosecution under NRS 205.481." What is that
statute?

A T would have to look at it again. I cannot
recall.

Q Okay. You may want to take a look at that first

to show that.

MR. BLANCK: If I may place this in front of the
witness.

HEARING OFFICER: (Inaudible) --

MR. BLANCK: This is a copy of the NRS.

HEARING OFFICER: -- Ms. Hoover?

MR. BLANCK: Yeah.
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HEARING OFFICER: (Inaudible) statute. So NRS,
what's that, 205 --
MR. BLANCK: 205.481.
HEARING OFFICER: Thanks.
MR. BLANCK: .481.
BY MR. BLANCK:
Q So you chose to include that statute in that
second paragraph on Page 48, correct, or you and
Mr. Breslow?
A Yes. I guess I would have to say yes.
Q Okay. And that statute is about potential crimes

about altering and deleting data, changing programs, and so

forth. 1It's pretty serious stuff, correct?
A Yes.
Q Okay. And that's what G-1 relates to then, isn't

it? That's in reference to that criminal statute.

MS. HOOVER: I think that assumes a fact not in
evidence. That's not the whole G-1 and there's -- I don't
think there's a mention of that in G-1, actually.

MR. BLANCK: Actually, let's go back then to
Page -- we can clear that up. If you look at Page 4.

HEARING OFFICER: Which exhibit?

MR. BLANCK: Defendant's Exhibit A, Page 4.

HEARING OFFICER: Defendant being employee --

employer?
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MR. BLANCK: Yes.
MS. HOOVER: Okay.
BY MR. BLANCK:
Q The Employer's Exhibit 4 -- Page 4 under Exhibit

A. You see the G-1, and at the end there what does it

reference?
A Are you asking me?
0 Yes, (inaudible).

A I'm sorry. Okay. It does reference NRS 205.481,

but there's a lot --

Q Okay.

A -—- of or's in there.

Q I understand that.

A Okay.

Q But that's put in there for a purpose, isn't it?
A Of course, yes.

0 Yeah. Okay. And let's go back to Page 44 -- or
48, I'm sorry, of the same exhibit. Now, we already
established that criminal statute is placed in there,
potential prosecution for altering or manipulating data.
And then on this second paragraph it says, bold, "The first
offense can result in termination.”™ It doesn't say shall or
will, does it?

A No, it says can.

Q So that means there is discretion there. There
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doesn't have to be termination; is that accurate?

A

guess.

I think it would depend on the circumstances, I

I mean you never know when you start looking into

these things as to --

Q
A
Q
A

Q

Okay.

-- what's going to happen.
I understand that.

Okay.

But I'm just saying his letter doesn't say if you

violate G-1 you shall be terminated. He could've said that

if he wanted to, couldn't he? No discretion, Jjust if you

violate it you're out.

A He could write it whichever way he wanted to, yes.

Q But he chose this where it says -- that leaves -

A Okay.

Q -- discretion, okay?

A All right.

Q And looking at the second to the last paragraph on
Page 48.

A Okay.

Q It says, "Appropriate disciplinary action will be
taken if violations occur." And that's what you're talking
about. 1It's just each instance you have to do what's

appropriate; is that accurate?

A

That's correct.
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Q All right. So it's not that you have to terminate
just because of this violation then; would that be accurate?

You have to look at the facts and the situation and what

occurred?
A We do, vyes.
Q Okay. And this letter was in 2011. Are you aware

prior to 2011 of people who had accessed confidential

information, used it for their own purposes and who were not

terminated?
A I am.
Q Okay. And some of those individuals still work

for the DMV, don't they?
A Well, the one that's coming to mind does not.
Q Okay. Do you know Jennifer Irving?

MS. HOOVER: I object to putting other people's
personal information into the record. We're prohibited from
doing that and we're not allowed to do it by law. We can't
go into other people's personnel records.

MR. BLANCK: She can't. I can.

MS. HOOVER: But --

MR. BLANCK: I'm under (inaudible).

MS. HOOVER: -- she is a DMV employee.

HEARING OFFICER: She's —-- yeah, you're putting
her in a situation that jeopardizes her situation.

MS. HOOVER: And she has -- she is --
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MR. BLANCK: I am going to --

MS. HOOVER: -- forbidden by law from talking
about this.

HEARING OFFICER: If you want to reference an
employee without using --

MR. BLANCK: Well, --

HEARING OFFICER: -- a certain name, I would think
that that's okay.

MR. BLANCK: =-- I'll have other witnesses testify
as to what that individual said and her punishment was,
which isn't precluded because no one from -- you know, the
same preclusions don't apply. But she's testified that, you
know, it was similar. Those did -- she just testified that
prior to that others weren't --

MS. HOOVER: She testified --

MR. BLANCK: -- terminated.

MS. HOOVER: -- she's aware of one who no longer
works there. That's what her testimony was. Then you asked
her about a name. I object to you putting the name in the
record. T don't think that --

MR. BLANCK: I'm trying to refresh her
recollection.

MS. HOOVER: -- I don't think -- I do not think
that we are allowed to answer that question.

MR. BLANCK: My client's -- let me -- I understand

RA - 0090




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

91
the argument about, you know, bringing up somebody else's
personnel record. However, what is at issue is disparate
treatment. If she's going to say -- and maybe I can pull
the name and I'll give the circumstances and that way we can
go from there to see what she remembers or doesn't remember.
And that way there's no disclosure of individuals, because
she's testified, generically, people have been fired or not
fired.

HEARING OFFICER: I think that's fine and --
MR. BLANCK: Okay.
HEARING OFFICER: -- we will --
MS. HOOVER: So can we please strike the --
HEARING OFFICER: -- strike the name from the
record (inaudible).
BY MR. BLANCK:

Q Are you aware of a woman that worked for DMV who
accessed confidential information and stalked her
ex-boyfriend's girlfriend, and was given a TPO?

A What is a TPO?

Q A temporary protective order. She had a court
order telling her not to stalk this person.

A I'm aware of certain parts of that case, but I'm
not aware of a TPO that was --

Q Okay. And that person was given a suspension and

not terminated, correct?
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A If it's the person I'm thinking about, yes.

Q Okay. And this Breslow letter, the one you helped
him draft, to your knowledge those were -- those rules
weren't new. He was just -- he was just emphasizing his

concerns; 1s that accurate?

A Yes.

Q Okay. Those rules had been in existence for
years, as far as prohibitions, penalties, and what you
should or shouldn't do?

A Yes.

Q Okay. So back in -- well, in 2009 or 2010,

what -- where were you working for the State?
A I was working for the Department of Corrections.
Q Okay. And were you aware -- in Ms. O'Keefe's

scenario, did you look at her personnel file discipline was
imposed? Is that a thing you would do?

A Yes.

Q And you're aware that she had exceeds standards on
numerous evaluations?

A You know, I haven't looked at her file in a while,
so I -- it would --

Q Well, if you look in the binder in Exhibit 2.

A Okay.

Q It says Personnel Service Jacket.

HEARING OFFICER: Are you taking about Employee's?
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MR. BLANCK: Employee's Exhibit 2. And I
apologize, I just put it in the way it was delivered. But
if you go 20 pages in or so there's a document at the top,
it's an Employee Appraisal and Development Report, received
January 24, 2012. And I don't know exactly how many pages.
If I may assist the witness?

HEARING OFFICER: Sure.

MR. BLANCK: Because it's --

THE WITNESS: Did I go too far?

MR. BLANCK: I think so.

THE WITNESS: All right.

MR. BLANCK: This one.

THE WITNESS: Okay.

HEARING OFFICER: You {(inaudible) --

MR. BLANCK: How much -- yes. I apologize.

THE WITNESS: At the bottom of the page it says
January 25, 2012. 1It's a stamp.

MR. BLANCK: 1It's stamped, correct?

THE WITNESS: Yes.

HEARING OFFICER: January 5th or 25th?

THE WITNESS: January 25, 2012.

MS. HOOVER: 1It's a -- it's a date stamp?

MR. BLANCK: No, it's --

THE WITNESS: It's like a number stamp -- not a

number stamp, but it's got -- it's a date stamp, yes. But
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it's not like -- it doesn't have like --
HEARING OFFICER: Thank you.
MR. BLANCK: Cynthia, do you want me to help you?
MS. HOOVER: Yeah, I can't find it.
HEARING OFFICER: You're very helpful.
MS. HOOVER: That's why we put numbers on ours.
MR. BLANCK: Right. Right there. How is that for
lucky?
MS. HOOVER: Wow. Okay.
BY MR. BLANCK:
Q Okay. We have a -- the bottom right says

"January 25, '12," and the top says "Received January 25,

'12." This was an evaluation for Ms. O'Keefe, correct?

A Yes.

Q And the date -- I guess the date of the evaluation:
is 12-11-11.

A That's the date it was due.

Q Okay. And there's dates and signatures below also

in December. So if her evaluation is due, would it be due
every December? Is that how it works?

A If it's an annual evaluation and they haven't
promoted up, yes. '
Q Okay. Because it says under number seven there at

the top, "Next evaluation 12-11-12."

A Uh-huh.
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Q Okay. All right. Are you aware that Ms. O'Keefe
transferred out of DMV on 12-5-127?

A I do know that she did transfer out, but I don't
know the specific date.

Q Wouldn't her evaluation, though, still be due even
for an employee that left that had done like 99 percent of
the year? Shouldn't she have been evaluated?

A Well, some supervisors will do that, but once they
leave our department they're not under our jurisdiction.

Q At DMV?

A At DMV. Uh-huh. They're still a state employee.

Q Okay. But these -- and they're marked -- number
10 says exceeds standards. Do you see that there?

A I do.

Q And it says Wayne Seidel. Do you know -- who is

Wayne Seidel?

A He's the administrator over the Motor Carrier
Division.

Q Okay. And up above under 10, it says "Karen
Stoll, Revenue Officer," and that -- with a signature.

She's the one that checked exceeds standards then as the
direct supervisor?
A That's typically how these are filled out, yes.
Q Okay. Thank you. And if you could turn to the

Employee's Exhibit No. 3 in the binder. Have you seen
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this -- the Supervisor's Guide to Prohibitions and

Penalties, have you seen this before?

A I'm not recalling this, but it does say Department
of Motor Vehicles, so -- but I'm not -- I'm not recalling
this.

Q So you're recalling, but you went in your current

position, they call it the HR Administrator, you don't
remember seeing (inaudible) seeing this document?

A No.

Q How about when -- any other time you've worked

with the State, do you remember seeing something similar to

this?

A A lot of departments have Prohibitions and
Penalties, and -- so I'm familiar with Prohibitions and
Penalties.

Q Okay. And so this is for the -- each department

can adopt their own?

A Correct.

Q Okay. And if you turn to the second page there.
I know you haven't seen this, but I'm going to ask you some
questions. It says "Introduction." It's saying that the
DMV manual, at the last paragraph, has the status and -- of
a rule supplemented as such at the same force as a rule and
a regulation. 1Is that your understanding?

A What -- okay. I'm —-
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Q Page 2.
A Page 2. Okay. So it's after the Table of
Contents?
Q Yeah, top left.
A Okay.

MS. HOOVER: No. I object because she doesn't
know about this document, and to ask her questions about
it -- it hasn't been authenticated by anybodyp I --

MR. BLANCK: Well, it actually was authenticated
by Ms. Yukish-Lee. She said she had seen it and used it.

| MS. HOOVER: But she didn't know if this was the
right version of it, is what her testimony was.

MR. BLANCK: Well, if you want to bring somebody
that says it isn't, that's fine. Until we hear that --

MS. HOOVER: Well, I never saw this exhibit until
this morning, so --

MR. BLANCK: Let me reemphasize. I listed it as
an exhibit. We received this from them and now they're
saying they're own documents can't be used or have some lack
of -- lack of foundation.

MS. HOOVER: I just have never seen it. She's
never seen it, so I don't think it's --

MR. BLANCK: That's why I'm asking her questions.

MS. HOOVER: -- appropriate to ask her

questions --
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HEARING OFFICER: Overruled.

MS. HOOVER: =-- about it.

HEARING OFFICER: Overruled.
BY MR. BLANCK:

Q Let me just (inaudible). A Prohibitions and
Penalties Supervisor's Guide, do they have the same force as
rules and regulations? In that.

A It's a guide.

Q Okay. Let's look at Page 2 at the top, number two
there, that last little paragraph.

A Okay.

HEARING OFFICER: We're still on Exhibit 32

MR. BLANCK: Exhibit 3. Why don't you read that
last paragraph out loud, please?

HEARING OFFICER: In the Introduction.

MR. BLANCK: Pardon?

HEARING OFFICER: You're referring to the

Introduction.
MR. BLANCK: No -- yes, Introduction. There's
a -- there's a number two on the top left corner.

Could you read that bottom paragraph?

THE WITNESS: Okay. "The State Personnel
Commission has approved these prohibitions and penalties
effective,” and then it's got a little date --

MR. BLANCK: Yeah.

98
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THE WITNESS: -- in parentheses. "Therefore, this
manual has the status of a rule supplement, and as such has
the same force and effect as the rules and regulations for
personnel administration.™
BY MR. BLANCK:

Q Is it your understanding, when a department or
division adopts prohibitions and penalties such as this,
that's an accurate statement?

A I do know that the Personnel Commission does,
typically, with most departments, approve their prohibitions
and penalties. But prohibitions and penalties can change
over time, and sometimes the guides, I would think, would
need to be changed. I have not, since I've been at the DMV,
read this document.

Q Okay. Well, such a guide as this does, you know,
it does, in fact, exist for the DMV. Not knowing about it,i
do you want to read it?

A I probably will, yes.

Q Okay. Let me have you turn to Page 6 in that same
exhibit. There's a bolded paragraph and I know -- I'm Jjust
going to ask you; do you agree that a supervisor should
promptly take corrective disciplinary action regarding an
employee's alleged misconduct?

A They should.

Q Okay. And if you turn to the next page, 7. Down

99
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in the middle there under -- well, actually it loéks like a
dollar sign, but "Things to Consider" or one says "Similar
instances and the employee's previous conduct." You've
testified that that's what you looked at in Ms. Cara's case?
A Which one is that?
Q About one, two, three -- the fourth one from the
bottom with the dollar sign.
A Oh.
Q "Consider the employee's previous conduct."
MS. HOOVER: Under Subsection 27?
MR. BLANCK: Of -- yeah, on Page 7.
THE WITNESS: Page 7. It says, yeah, "Consider
the employee's previous conduct," yes.
BY MR. BLANCK:

Q You did that with Ms. O'Keefe?

A Yes.

Q Okay. And you realize she had no previous
discipline?

A You know, once again, I'm pretty sure, but I --

it's been a while since I've read that document.
Q Okay. Not a problem. And then turn to Page 8,
Exhibit 3, under "Types of corrective disciplinary actions."
MS. HOOVER: What page?
MR. BLANCK: Eight, there in the top left corner.

Can you please read that first sentence in that paragraph,
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please?

THE WITNESS: Under "Types of corrective
disciplinary --

MR. BLANCK: Yes.

THE WITNESS: -- actions"? "It is expected that
all corrective disciplinary actions have been preceded by
ongoing communication between the supervisor and the
employee in an effort to correct the situation. Unless, of
course, there is no way of anticipating the employee's
offense from his or her previous conduct."

BY MR. BLANCK:

Q And would you agree that's a best practice method
to proceed in dealing with employee discipline?

A Corrective and disciplinary, yes.

Q Then if you turn to Page 9 in this next exhibit --
the next page, down at the bottom. It talks about there, in
the special note, that "An employee is the subject of an
internal administrative investigation that could lead to
discipline as outlined above." Then there's two
parentheticals. Do you agree that they should be provided
with notice in writing of the allegations against them
before they're questioned regarding the allegations?

A How we interpret that is if it's -- if we believe
that it's going to lead to a suspension, demotion or

termination we're required by law to notice them.
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Q Okay. And the same at number two there. I guess
they're entitled to representation if it can lead to that
(inaudible)?
A Right. 1It's part of the notice that we provide.
today.
HEARING OFFICER: Are you under -- are you on Page
9?2
MR. BLANCK: Nine at the bottom, special note.
HEARING OFFICER: All right.
BY MR. BLANCK:
Q And does the State, to your knowledge as an HR

person, adhere to the policy or the practice of progressive

discipline?
A Yes.
Q Okay. And then in Ms. O'Keefe's situation, no one

presented you with any information that she had allegedly

printed out or given to somebody from the DMV; is that

accurate?
A Could you rephrase the question? I'm not sure.
Q Sure. Ms. O'Keefe was not accused or you have no

evidence that she actually gave documents that she was not
supposed to give to somebody. She didn't print anything
out.

A Not that I'm aware of.

Q And you're also -- there was no allegations that
y
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Ms. O'Keefe did not alter or modify any documents in DMV
records. Would that be accurate?

A Not that I'm aware of.

Q Okay. And so she really didn't -- or she's not
accused of perpetrating any fraud on the system or on her
supervisors?

A She did go into the system and she did use the

system for a nonbusiness purpose.

Q Okay.

A And we --

Q Okay.

A So the use of going into the system --

Q Right. She went in —--

A Okay.

Q -- she went to the -- she went into the system

when she wasn't supposed to, I guess is the simple term,

correct?
A Okay.
0 If you turn back to the Employer's Exhibit A,

Page 4. Are you there?

A I'm there.

Q Okay. It lists what Ms. O'Keefe is charged with
and the first one would be performance on the job.

A Uh-huh.

Q Not following office regulations and policies. If
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and she wasn't supposed to, 1t would be a violation

section, correct?

If that's what the policy said, yes.

Okay. But then for the first offense there's a
and a maximum. The minimum is a two.

Uh-huh.

Is that a written reprimand?

No. I believe a two is a documented oral.

Okay. I always liked that, a written oral. I

understand what you mean. And so if she had no

preceding history or reason -- or not reason - no preceding

discipli
then to
supervis

A
Q
A
Q
hours."

A

Q
phone ca
correct?

A

ne or history of doing this. There's discretion
say -- you could have given her a two if the
or doing this felt that was appropriate, correct?
If they thought it was appropriate, yes.
Okay. The next one, "C-4 --
Uh-huh.

-- conducting personal business during working

That's correct.

Okay. 1If she -- well, people are allowed to make

11ls on their breaks and then at lunch; is that

Yes.

RA - 0104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

105

Q Okay. However, if they're doing something, I
gather, just for personal means during work, that would be a
violation of this section, correct?

A Yes.

Q And for that, though, this guide says it's only --
that the worst you get for that is the documented verbal; is
that accurate?

A A one, I believe, is a letter of instruction and
the max is a -- no, I'm wrong. Look at -- if you turn to
Page 3, the one is an oral warning.

HEARING OFFICER: Page 3 of --

THE WITNESS: Of the —-

MR. BLANCK: That same document.
HEARING OFFICER: -- of Exhibit A?

BY MR. BLANCK:

I'm sorry, you're right.
Yes.
The first is an oral. The second is the written.

The written reprimand. Uh-huh.

(O O @)

Okay. So for that C-4 on Page 4, you could either
get a verbal or a written --

A Correct.

Q -- for the first offense?

A And then for the B, performance on the job, the

first offense would have been a minimum of a written
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reprimand.

Q Okay. And just to your understanding, this was
Ms. O'Keefe's first offense. She had no previous discipline
in this regard, correct?

A Correct. As far as --

Q Okay. Then we go to G-1, and we get to this one
that's -- we've already talked about that, but -- so I'll
move on. But that lists in G what --

A Uh-huh. That she went in and so it's a five,

which is a termination on the first --

Q Right.
A -- offense.
Q Referring to the criminal statute potential,

right? But let's go down to H-4, just below that.
"Unauthorized or improper disclosure of confidential
information;" that one runs the full range. You get to do
verbal through termination.

A Correct.

Q Okay. So it doesn't mandate termination, it gives
discretion, correct?

A Yes.

Q And the last one, "Acting in an official
capacity,” same thing. The full range up to --

HEARING OFFICER: That's H-7, right?

THE WITNESS: Yeah, without authorization.
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MR. BLANCK: H-7.
THE WITNESS: Yes.
BY MR. BLANCK:

Q Okay. So would you agree with me saying that, you
know, for first time offenders with no prior record and
excellent performance ratings, that the purpose of using the
lesser -- going on progressive is you can tell them not to
do this and that works and fix the problem, you keep a good
a good employee and not have to deal with it again?

A Our goal is to try to -- try to keep the employees
employed, yes.

Q Okay. Thank you. And do you have any involvement
yourself as to -- in DMV who -- how or who is blocked access
what information?

A No.

0 Okay. But are you aware that there's an ability
based on people's various work jobs and duties that you can
block access to certain things?

A Yes, I am.

Q And if somebody purposely -- I'll use the word
hacks around the block, that's more serious than accessing
something that you're allowed access to, isn't it?

A I would think so, but --

Q Thank you.

MS. HOOVER: Calls for speculation.
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HEARING OFFICER: It's overruled.
BY MR. BLANCK:
Q Oh, and then one other thing. Still looking on
the Employer's Exhibit A, Page 4, under H-4. There is -- H-
4 and G-1 has overlaps in what a person could do. By 'that I
mean G says "the use." Well, the use could be an improper

disclosure, correct?

A It could be.

Q Okay. And that's stated in H-4, correct?
A Yes.

Q Okay.

MR. BLANCK: If I could have just a minute.
HEARING OFFICER: Sure.

MR. BLANCK: No further questions. Thank you.
HEARING OFFICER: Redirect?

MS. HOOVER: Yes.

REDIRECT EXAMINATION

BY STATE:

Q Let's look at this exhibit that -- Exhibit 3 of
the Employee's.

A Okay.

Q Page 2, second paragraph. It says -- starts with
"The State and Personnel Commission has approved these
prohibitions and penalties." What's the effective date of

them by that sentence?
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A There is no effective date.

Q Okay. So if your knowledge of how DHRM works
and -- shouldn't a date be in there --

A Yes.

Q -- if these are actual -- actually in effect?

Okay. Now, you were asked about a stalking incident. Were
you working at DMV when that occurred?

A No.

Q Okay. So you don't have firsthand knowledge of

that case?

A No.

Q And you don't know all the circumstances of that
case?

A No.

Q Okay. And in any case, that -- so that stalking
incident had occurred by -- before when? When did you start
at DMV?

A I started in February of 2010.

Q Of 2010. So it happened before?

A Yes. It was before I arrived at the DMV.'

0 Okay. But since YOu‘ve been there, the -- you
testified that the discipline has been consistent?

A Yes.

Q All right. Now, we were looking at -- I don't

know what page we were on. I think it was Page 4. And it
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talks about NRS 205.481.
HEARING OFFICER: For what exhibit?
MS. HOOVER: Page 4 of Employee.
BY STATE:

Q It talks about misuse of information technology
and it talks about may be subject to prosecution under NRS
205.481. To your knowledge, has anybody of the five people
you talked about, the five cases, been charged with forgery?

A No, none of them.

Q To your knowledge, have they?

A To my knowledge, no.

Q Okay. So that's just -- is that -- why is that

there then?

A Because it's potential that it could lead to some
type of forgery or -- it's the potential.
Q Okay. All right. Now, can you turn to Employee's

Exhibit 157?

MR. BLANCK: Do you mean Exhibit A, Page 1572

MS. HOOVER: Yes, Employee's Exhibit A, Page 15.

HEARING OFFICER: I just -- you're on Employer's
Exhibits.

MR. BLANCK: You're --

MS. HOOVER: Employer's. 1I'm sorry.

HEARING OFFICER: That's okay.

MS. HOOVER: I don't know what I'm doing.
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HEARING OFFICER: That's okay.

MS. HOOVER: Employer's Exhibit 15.

HEARING OFFICER: I'm assuming also that you are
referring to Employer's Exhibit A and Page 4 in the previous
line of questioning.

MS. HOOVER: That's true.

HEARING OFFICER: Yes.

MS. HOOVER: Did I say Employee?

HEARING OFFICER: Yeah.

MS. HOOVER: Sorry.

HEARING OFFICER: So now we're back -- we're on

Page 157
MS. HOOVER: Page 15.
BY STATE:
Q Can you tell me what that is?
A The one that's stamped at the bottom with a page

on the right-hand side that says 157

Q Yeah.

A I just want to make sure. It's the notice of
employee rights during an internal investigation.

Q Okay. And this is a notice -- is this the notice

that was given to Cara O'Keefe?

A Yes, it is.
Q And does it state that -- what the charge was
regarding?
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Yes.
And it talks about information of use?
Yes.

And computer usage policy?

bR R - © B

And the computer usage. The computer usage was
first and then the information of use was second.

Q Okay. And that's the notice that's required by
statute and by regulation?

A Yes.

Q Okay. All right.

A And this is where they would also identify whether
they're going to have representation. So it's both. It's a
dual purpose.

Q Oh, it does both things?

A Uh-huh. Yes.

Q Okay. And can you point that out.

A It's at the, let's see, one, two, three --

Q Oh, okay.

A -- four, five -- yeah.

Q So she checked --

A That she waived her right to have a representative
present.

Q Okay. And sometimes do these notices go out --—

these notices go out within a certain time of when you're

going to interview the employee?
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A We have to do it two days before, 48 hours before.
Q Okay. And how does the interview of the employee
relate sometimes to what -- the rest of the investigation?

Where does it come in the whole investigation?

A Oh, the investigative process?
Q Yeah.
A Okay. So typically what we would do is we would

try to gather as much information as we can from anybody who
would have -- witnesses or people that have information that
could assist in this case. And then, typically, the person
who's being accused or is going to be under investigation,
that individual is called in towards the end, so that we
have a full set of information that we can ask questions
regarding the situation.

Q Okay. Now, isn't it true that for some offenses
the statutes and regulations, excuse me, provide for
immediate termination?

A Yes.

Q Okay. And do you remember the section of
regulations that's under?

A Hang on a second. I can tell you that if a person
is absent without leave for three consecutive days they're a
no call/no show, that could potentially be an immediate
termination. It has to be a pretty egregious act outside of

that.
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Q Okay. So turn to Page 3 of Employer's Exhibit A,
please.
MR. BLANCK: What page was that?
MS. HOOVER: Three.
MR. BLANCK: Three?

BY STATE:

Q Now, in the middle of the page it says
"Violations," and then it says "NAC 284.646, Dismissals."

A Uh-huh.

Q And it says that you -- number two says "You may
immediately dismiss an employee for the following causes.”
Isn't that correct?

A Yes.

Q And what is the subsection under there that she's

charged with?

A Unauthorized release or use of confidential
information.
Q Okay. So you just have to use the information in

any way, shape or form?

A That 1is correct.

Q And so you -- has DMV interpreted that as in the
prior disciplines we've been talking about, the five prior
disciplines that have resulted in termination, has that
involved getting into the DMV confidential database?

A Yes.
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Q And does that involve -- in those cases, did

people necessarily hand out pages of things to people?

A No.

Q They accessed it?

A They accessed the information.

Q Okay. So even if you just look at the documents

when you're not permitted to, you could be disciplined for

that?
A Yes.
Q And you could be fired for that?
A Yes.
Q And is that what happened in this case?
A Yes.
Q And is that what happened in the other cases?
A Yes.
Q Okay.

MS. HOOVER: No further questions.
HEARING OFFICER: Recross-?
MR. BLANCK: Yes.

RECROSS-EXAMINATION

BY MR. BLANCK:

Q On Page 15 of the Employer's Exhibit A, that's the
Notice of Employee Rights. Do you see on there -- we just
talked about information abuse and there's only one number

one. And that's talks about the use or manipulation and
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citing to the NRS alteration and forgery and deletion of

data. Do you see that?

A The use? Yes.

Q Yeah.

A Uh-huh.

Q But then if you turn to Page 4, the agency didn't

list the items under B, C or H, did they?
Page 4 --
Of the same exhibit.
I'm sorry. At the bottom where it's stamped?

Yes, the --

A

Q

A

Q

A Okay.
Q -—- with --

A All right.

Q -—- I think 507.

A Okay. Okay. We --

Q I was saying they listed that one, the G-1, but

they didn't list the B, C or H allegations, correct, back on

Page 157

A That's correct.

Q Okay. And then you're aware that Ms. O'Keefe left
the DMV in December of 2013 -- 2012? I'm sorry.

A Okay.

Q In 201272

A I do know she left, yes. She --
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Q Okay.

A -- she transferred out.

Q And were you aware that at that time or after
she -- just after she left in that month, her supervisors
became aware of this alleged misconduct. Is that your
understanding?

A It was -- it was around that time, yes.

Q Okay. And even though she was no longer there but

she still worked for the State of Nevada. You knew that,

correct?

A Yes.

Q Wasn't it possible for them to propose action
through the -- I might have the name wrong -- but the

Department of Personnel and Administration, to say look, we
have this employee. We think she violated our prohibitions
and penalties. She transferred. We'd like you to look into
this.

A We -- I've never, in the years that I've been in
state government, done that.

Q But it's not (inaudible) --

A And I'm not -- I'm not even aware -- because once

an employee transfers out of our department --

Q Correct.
A -- we lose a lot of authority over that employee.
Q Correct. But what I'm saying is you could report
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it == I'1ll call it the Department of Personnel -- you could
tell them saying, look, an employee here just transferred to
another state department and we have issues.

A We never have.
MS. HOOVER: I think she -- asked and answered.

BY MR. BLANCK:

0 Okay. I understand --

A Or I never have.

Q —-— you never have.

A And I -- and I would never even --

Q You're not aware of any —-

A -- I would never even think that they would --

they would -- they've never written, in my -- since the
years that I've been in state government, that I've ever
been aware of that they have ever written a specificity of
charges for another department.

Q Okay. Are you aware that Ms. O'Keefe desired to
return to the DMV at some point, correct? She came back.

A She returned to us, yes.

Q Yes. And isn't it -- or do you think or isn't it
incumbent on personnel to say if you return we're going to
investigate you for these allegations? You have pending
discipline with us when you left. Now you're returning.
Aren't you obligated to tell them that this is what's going

to happen on your return?

RA-0118




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

119

A When she returned --
Q Yeah.
A ~— 1it's my understanding and -- that that's when

we opened the investigation, yes —--

Q Okay.

A -- because then she comes back under our
jurisdiction.

Q I understand that. But you --

A Okay.

Q -— I'm saying if you knéw she's coming back, isn't

it incumbent upon DMV to say, look, if you do return here
we're going to proceed with our investigation?
She wasn't our employee. I don't -- I don't --

Okay. Again, I'm not (inaudible) --

- O R

Okay. Maybe I'm not understanding. Okay.

Q She came back, I think she'll testify, in
September. Prior to returning, she had -- she's going to
testify she had conversations with her supervisor on coming
back. Once DMV knows she's coming back, isn't it incumbent
upon DMV to say, look, if you come back, the day you come
back I'm going to put you on leave and investigate you for
misconduct, if you know she's coming back?

A We would not do anything until she arrived and she
was our employee again.

Q So you wouldn't even -- if she had called and said
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I'm coming back, you shouldn't even tell her saying, gee,
I'm looking forward to it and lad to have you back.

MS. HOOVER: Asked and answered.

HEARING OFFICER: Sustained.

THE WITNESS: ©No, I just --

MR. BLANCK: 1It's okay. 1It's all right.

HEARING OFFICER: Don't answer the question.

THE WITNESS: Oh, okay.

HEARING OFFICER: 1If you don't know, that's fine.
BY MR. BLANCK:

Q And then looking at Page 3 of the Employer's
Exhibit A, under Violations under 1-A. You're not aware, I
think you testified, of any rules or policies at Exhibit 3,
that prohibitions and penalties that have been adopted by
the DMV?

MS. HOOVER: Are you —-- are you on our --
MR. BLANCK: Your exhibit, Page 3.
THE WITNESS: Our exhibit, Page 3. Okay.

BY MR. BLANCK:

Q Right. Under Violations, A-1(A).

A A-1(n).

Q And it says "Has adopted any rules or policies
which authorize dismissal." You're not aware of any

policies that have been adopted; is that what your testimony

was?
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A I would have to say that the prohibitions and --
MS. HOOVER: I think (inaudible) --
HEARING OFFICER: Wait.
THE WITNESS: =-- and penalties --
HEARING OFFICER: Wait. Hold on. What's the
objection?
THE WITNESS: Okay.

HEARING OFFICER: Ms. Hoover, 1is there an

objection?

MS. HOOVER: My objection is that I think he's
misstating the evidence.

MR. BLANCK: Let me --

MS. HOOVER: She was talking --

MR. BLANCK: =-- let me rephrase it. If you look

at -- in the binders there's Exhibit 3 that says
"Prohibitions and Penalties: A Supervisor's Guide," to your
right.

THE WITNESS: Okay.

HEARING OFFICER: Employee's exhibit --

MR. BLANCK: Are you aware —-- Employee's
Exhibit --

HEARING OFFICER: -- 37

MR. BLANCK: -- 3.

THE WITNESS: Okay.

BY MR. BLANCK:
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Q Are you aware of DMV ever adopting prohibitions
and penalties?

A Yes, they have.

Q They have? Okay. It's just that you don't know
if Exhibit 3 are them or not, correct?

A Right. There was -- yes.

Q Okay. And then under -- back to Page 3 --

A Uh-huh.

Q -- under 2-A, it says --

HEARING OFFICER: Employer's exhibit?
MR. BLANCK: Employer's Exhibit A, Page 3.
BY MR. BLANCK:

Q 2-B says "Unauthorized release or use of
confidential information," that can be covered by various
prohibitions and penalties, correct?

A It could.

Q Okay.

MR. BLANCK: Just one second, Your Honor.

HEARING OFFICER: Ms. Greiner is fine.

MR. BLANCK: Pardon?

HEARING OFFICER: You can just refer to me as Ms.
Greiner.

MR. BLANCK: Okay. I'm elevating you.

HEARING OFFICER: Thank you.

BY MR. BLANCK:
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Q And I think -- just one last question. I think I
might have asked you, but promptly dealing with discipline
is an important factor in dealing with employees, correct?

A Yes.

Q Okay.

MR. BLANCK: No further guestions.
HEARING OFFICER: Any redirect?
MS. HOOVER: Yes, I do.

REDIRECT EXAMINATION

BY STATE:
Q You've been in state service for 25 years?

A Well, actually it's 28 plus.

Q Twenty-eight plus. Twenty-five in HR?
A Twenty-five in HR, yes.
Q So you've read the regulations and statutes,

prohibitions and penalties for DMV and for the State, right?

A Yes, for other departments.

Q And you're fairly familiar with those regulations
and statutes; isn't that correct?

A Yes.

Q Okay. Are you aware of any written policy,
regulation or statute that permits an agency to go to the
Department of Personnel and say this person used to work for
us and we Jjust found out they did something bad, and we want

to do something about it? So we want to affect their job at
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another agency, and can you launch an investigation that

spans agencies to do this?

A I have never experienced that at all, ever. And I
have -- like in this case, I would not have even gone to
them.

Q Okay. But are you aware of any regulation,

statute or policy --

A No.

Q -- that says you can do that?

A No.

Q It's not in any written policy you know of?
A Not that I'm aware of.

Q Okay.

MS. HOOVER: All right. I don't think I have any
further questions.

HEARING OFFICER: Recross?

MR. BLANCK: Just one second, Ms. Greiner.

RECROSS-EXAMINATION

BY MR. BLANCK:
Q On page -- let me get this right. Exhibit A,
Employer's, Page 3. Under the NAC, it talks about the

appeinting authority and then the agency. Do you see that?

A On Page 37
Q Yes, under Vioclations.
A Does it start with --
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Q No. No.

A Oh, okay.

Q Back under violations on -- do you see that on
Page 37
A On Page 3.

Ch, oh, oh. No. No.
Am I on the wrong page?

Zero, zero, zero is there on the right.

Q
A
Q
A Oh, okay. I'm sorry. All right.
Q Yeah, they're --

A Okay.

Q Okay.

A I'm with you.

Q Okay. Under Violations, it talks about the
appointing authority and the agency. In this case, the DMV
is the agency, correct?

A Yes.

Q Okay. And the appointing authority, is that the
State of Nevada?

A No, that typically -- well, I interpret that as

being Troy Dillard as our appointing authority.

Q Who's Troy Dillard?

A He's the director for the Department of Motor
Vehicles.
Q Okay. But is the agency 1s the Department of
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Motor Vehicles and the appointing authority you're saying
are one in the same?

A Appointing authority is a -- 1is interpreted many
different ways.

MS. HOOVER: I object.

MR. BLANCK: Okay.

MS. HOOVER: There's a statute -- there's a
regulation that's right on point. You can go to the legal
definition, and this asks -- this asks for a legal
conclusion.

MR. BLANCK: Well, she already just testified that
she's very familiar with all statutes, regs, and policies.
That's what you elicited from her, so...

HEARING OFFICER: Overruled.

BY MR. BLANCK:

Q So you're saying there's many ways to interpret
appointing authority?

A Yes. It depends -- yeah.

MR. BLANCK: Okay. No further questions. Thank
you.

HEARING OFFICER: Let her answer though.

MR. BLANCK: Oh.

HEARING OFFICER: What we (inaudible).

THE WITNESS: Well -- and what I -- what was going

through my head was that like on an evaluation form, and you
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have it -- some of them here, the appointing authority can
be delegated down to different levels. And so even though
it may be Troy Dillard for the Department of Motor Vehicles,
you saw that Wayne Seidel signed it. So he became the

appointing authority for the purposes of an evaluation.

Does --

MR. BLANCK: I think that -- yes.

THE WITNESS: Okay.

MR. BLANCK: That's fine. Thank you. No further
questions.

MS. HOOVER: No further questions. No.

HEARING OFFICER: All right. Can w excuse this
witness?

MS. HOOVER: Yes.

HEARING OFFICER: (Inaudible) .

MS. HOOVER: I have two more.

HEARING OFFICER: Two more?

MS. HOOVER: Karen is next and then (inaudible).

HEARING OFFICER: Okay. (Inaudible) .

MR. BLANCK: Maybe (inaudible) but just off the
record.

HEARING OFFICER: Yeah.

MR. BLANCK: I have one witness that was -- I told
to be here at 1:30, which -- and I don't know how many --

I'm not trying to change your case or anything. I just want
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Last name

BY STATE:

Q

A

MS. HOOVER: We're off the record, right?

HEARING OFFICER: Let's go off the record.
(off the record)

THE WITNESS: -- Stoll, first name K-A-R-E-N.

S-T-0-L-L.

HEARING OFFICER: Go ahead.

DIRECT EXAMINATION

Where do you work?

The Department of Motor Vehicles, the Motor

Carrier Division.

Q

A

BY STATE:

Q

A
Q
A

All right. And what's your title?
Revenue Officer III.

HEARING OFFICER: What officer?
THE WITNESS: Revenue Officer III.

HEARING OFFICER: Thank you.

Does that title make you a supervisor?
Yes, ma'am.
So who do you supervise?

I supervise the revenue officers and an

administrative assistant.

Q

A

All right. And how long have you worked there?

For about six and a half years.

128
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And have you held that position the whole time?
Yes, ma'am.
Okay. And do you know Cara O'Keefe?
Yes, I do.

In what capacity?

- O I A

I was her supervisor until December 5, 2012, when
she promoted out of my division.

Q Okay. And when did you learn -- did you ever
learn that maybe Ms. O'Keefe had accessed a database that
she should not have accessed?

A The first time I was made aware of it was the end
of December 2012, when I had two employees in my unit,
separately, come to me and express their concerns that she
may have used information in the proprietary DMV software .

that we refer to as the DMV application now CARRS.

Q Okay.

A And --

Q CARRS is C-A-R-R-S?

A Yes, ma'am.

Q Do you happen to know what that stands for?
A I do not.

Q Okay. And so was this before or after she left --
did these employees come to you before or after she -- Cara
O'Keefe left DMV?

A After she left the DMV.
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Q Okay. And then was there an occasion when she was
going to come back to DMV?

A Yes. We were made aware -- I was made aware that
she was coming back to the DMV in August -- around the
middle of August that she was going to be coming back to be
in the position that she had in the revenue unit. So that
would have been August of 2012.

Q Okay. And then what happened when she came back?

A Well, once I was advised she as coming back, then
I was instructed by my supervisor that we must revisit the
issue of the witnesses coming forward about
misrepresentation -- alleged misrepresentation of her
authority, working outside her job scope and using the
proprietary DMV information. So I went through the process
and procedure that the DMV has in place to, first of all,
look at the records that our information technology division
provided. We provided them with a date range and then they
pulled records of all queries to the software. And then as
the process went, I went to activity logs and I looked at
every account that was documented by Cara that she worked
on, whether it was a corporation or individual, and my
objective was to find that person -- those two individuals'
names on her logs so that I could show them that, yes, that
was a Motor Carrier customer. I was not able to find in

those records that individual or the lady in those records,
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so at that point it was determined, because I was
unsuccessful in finding them as Motor Carrier customers,
that it had to be investigated. And so, at that point, the
Motor Carrier Division requested an investigation.

MS. HOOVER: I think there's a knock on the door.
HEARING OFFICER: Okay.

MS. HOOVER: Wayne, can you stay in the hall until

this --
MR. SEIDEL: Sure.
MS. HOOVER: -- we're done with this one? Thank
you.
BY STATE:
Q So you said that you —-- that's when you determined

that you needed to --

A That the division must proceed to the next step,
which was investigation.

Q Okay. And then was Cara O'Keefe permitted to
return into the workplace?

A Her return was scheduled for September 16th. When
she returned to the DMV, we met her in the lobby -- I met
her in the lobby and we went to the Human Resource officé
and had her do her paperwork to become a DMV employee again,
and we then gave her notice -- the proper notice that she
was going to be investigated for information abuse or

computer abuse. And we gave her the notification that she
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would be on paid administrative leave while this

investigation took place.

Q So she was being paid during that time?
A Yes, ma'am.
Q And when she came back to work, she was put

immediately on admin leave?

A Yes, ma'am.

Q And she was paid?

A Yes, ma'am.

Q Okay. And when someone bumps back because they
failed probation, the agency from which they promoted
doesn't have a say in whether they come back; is that your
understanding of how works?

A I was -- I was instructed -- I was told that she
was returning -- she was reverting back to her revenue
officer position, as was her rights when she accepted the
promotion. I was not told that she did not meet probation.
I was -- I was not told the reason why. It was just that
she was coming back.

Q Okay. And --

A So I was told I had -- that there was no choice in
that. That's the provision for employees that promote out;
that they have that security to come back to that position.

Q Okay. And so she was -- so you had to make room

for her?
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A Yes, ma'am.

Q Okay. All right. And then I think if you look at
Page 17 of Exhibit -- Employer's Exhibit A. And can yéu
explain what that is?

A If I'm looking at the correct document, this would
be the computer records. Okay. This is the report that was
provided to us by our information technology division when
we requested the queries to the proprietary DMV software
application. So it would show, in the far left column, the
user's name, first name, the employee ID number is in that
column. And then what it refers to there is the dates. And
so, for example, on the first line it would be November 8,
2012. The next sequence of numbers would be the time that's

on the computer. And I believe it goes clear down to

seconds. And then the IP address would represent -- it's my
understanding that would represent her -- it identifies her
work -- her specific computer. And then in the next column

over that would be the detail that showed the individual's
names. And then that particular column is the first name,
and I believe that the far right column that's been redacted
had the individual's last name. But for security reasons,
we did not want that part of a -- part of the record.

Q Okay. So you --

A I blacked it out to redact it when I was providing

the documentation to protect them.
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Q Oh, okay. And how many times then did Ms. O'Keefe

access the record --

A Well, I could -- I --

Q -- of these two individuals? Can you tell from
this?

A I can count them. I believe it was like seven

times for the Daniel and three or four times depending on --

actually, the specificity of charges documents might say

three and this -- if you add it up it looks like four.
Q Okay.
A But...
Q Well, one of those was apparently the same date,

but slightly different times.

A We wanted to -- we would -- we wanted when we were
counting it, it looked to us to have been maybe the same
type of query and we didn't want -- we would rather err on
the lesser charge than the more. So I just said, well, it
might not be four. It might be three. So I just went with
three.

Q Okay. All right. And so -- now, 1is it your

understanding that the first name of the male was Daniel?

A Yes, ma'am.

Q And what was the first name of the female?

A It's my understanding from this report it's
Jacqueline.
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Q And are -- to your knowledge, are those two people
a couple? |
A To my knowledge they are a couple.
Q Okay. All right. And then -- now, we've talked

about what's on Page 48, Exhibit A of Employer's exhibits.

A Yes, ma'am.

Q Can you identify what that is?

A This was a memo that was put out by Director Bruée
Breslow when he was at the DMV. And it was -- basically, it

was a break precedent understanding for all employees that
basically said while we've had this policy and procedure in
place for many years, it's something we go over with you
when you're hired in your new employee training. You've
seen this similar type of memo before, but it was kind of a
revisit saying however or whatever you thought has been
going on in the past, from this day forward we want every
employee and every supervisor to go over this and just
revisit it and say this is how important this is to the
State of Nevada DMV employees, taxpayers, customers,
whatever that you want to call the people of Nevada, that we
have proprietary confidential information. So we had every
employee read it, reviewed it with them, had them sign it,
and then as a supervisor we were required to sign it as
wéll, to say that we did go through it with them.

Q And is your signature on this document?
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A Yes, ma'am.

Q Did you go through this with Cara?

A Yes.

Q Okay. All right. ©Now, in -- you have a message

on your voicemail at work; isn't that true?

A Yes, ma'am.

Q Does that voicemail give any information to a
caller about driver's licenses?

A Yes, ma'am. And that's because I get -- we get
phone calls -- all of us get phone calls, but I specifically
get phone calls about driver's licenses. One reason is
because years ago, my phone number was the phone number
published in the directories across the United States. The
second reason is people will call and they want to know
about driver's license; Motor Carrier customers, DMV
customers. And I don't want them waiting for me to call
them back, because if I call them back they have a live
person on thé phone. They want desperately for someone to
help them. And it's really, you know, it -- we're
instructed we don't wait on DMV driver's license customers.
So I find that that has reduced my phone calls tremendously
if I just leave that -- they're listening to the message.
Oh, I've got -~ you know, I call that number for driver's
license. So if there's any reason they got transferred to

me in error, I want them to have that type of customer
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service, where they can just get the number and call them

themselves.

Q Okay. So you put the number for dfiver's licenses
on your --

A Yes, ma'am.

Q ~- voicemail? Okay. Now, what's your -- you're
the supervisor in Motor Carrier. And is that -- what do you

tell your revenue officers about how to handle calls about
driver's licenses?

A Well, Motor Carrier customers -- I mean Motor
Carrier emploYees usually don't have a lot of detailed
knowledge about dealing with driver's license customers,
unless they've promoted into our division from driver's
license. So we tell -- I tell my staff those are the kind
of calls you need to refer to driver's license. You don't
want to give them wrong information. You don't want to
spend time talking to them, because I need you collecting on
bad debt. You should not be waiting on customers that are
supposed to go to a different division. Their reviews,
their appraisals, everything they do they track. And so
every time they're waiting on a driver's license customer
they're not able to do their work as a revenue officer. And
so that impacts their number of accounts that they work and
their dollars that they collect. So most people are happy

to refer those calls on.
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Q Are they allowed to access the confidential
database for driver's licenses to help the driver's license
customer?

A They're not -- they don't have a need to help
driver's license customers. They access that database to
confirm debt. For example, when a Motor Carrier customer
sets an account up for their motor carrier account, they
will sign their application, so we have their signature.
Many times, especially when we're working with corporate
accounts where they're working under the corporation name,
they try to deny that that is them that's affiliated with
that corporation. So Motor Carrier Division deals with
taxes -- fuel taxes and fuel tax law hold the -- defines the
responsible individual and individuals that are responsible
for corporate debt. So revenue officers may have need to go
in and compare signatures of a driver's license record that
we have against a signature on a Motor Carrier account

application to just make sure, oh, that's the same John

Smith.
Q Okay. So you use it to verify identity?
A To confirm debt and to verify identity.
Q Do they use it for DUI cases?
A We don't deal with DUI cases.
Q Okay. So I think there was some testimony earlier

or some questions about blocking off the driver's license
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application. But, in fact, from what I'm understanding,
correct me if I'm wrong, you're saying that they actually
use that application to confirm identity?

A Correct.

Q Okay. Now, what's your understanding about
accessing DMV records for a friend?

A We are not supposed to do that.

Q Okay. Can you access the records if they "give
you permission"?

A I know of no exception in our Nevada laws,
policies or procedures that gives a taxpayer or a customer
the authority to give an employee of the State of Nevada
authority to break any policy, procedure or law.

Q Okay. All right. Now, we were looking at that
one exhibit, I think it was on Page 17. Oh, yeah, I wanted
to ask you a couple more questions about Page 17, Exhibit A.
Can you look at these date timestamps and tell me ébout the
time that these records were accessed?

A So if we're talking about like the time of day, so
like the first one I would say it was 8:30-8:33, and then
the next one on the -- the next -- the third line down, I
would say that would be around 11:00. The next one would
be --

Q 11:047?

A 11:04. Uh-huh.
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Q Okay.

A The next one down would be about 6:38 a.m. And
then --

0 Now, to your understanding, what shift did Cara

O'Keefe work?

A Well, while she was working for me, she worked
depending on what her own, you know, needs were for her
situation, there were times when she worked 7:30 to 4:30.
During this period of time, I believe she was working 4/10s.

So that would be like 6:30 to 4:30, I think.

Q Okay.
A So that was during that period of time.
Q So we were on 6:38. If you go down to the fifth

one, can you give us the date and the time of that one-?
A So to me that would be September 4, 2012, and that

would be at like 2:54 in the afternoon.

Q Because you're on military time?

A Yes, ma'am.

Q Okay. And then the next one would have been at --

A That'd be like 1:42 on August 15, 2012.

Q Okay. And then there's a whole (inaudible) of
them --

A Right.

Q -— in July; is that correct?

A Yes, ma'am. So like 10:26 on July 27th, 7:31. And
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on July 23, 2012, it would be like 1:21 in the afternoon.

Q Okay.

A And July 27, 2012, 7:31 in the morning. July 27,
2012, 7:31.04. So that was a real -- just a real quick
query. And that -- to me, that was one that I just kind of
discounted because it, to me, looked like they were so close

together that --

Q So you counted this --

A -- just in and out really -- I mean, yeah, it was
just --

Q -- you counted it as one?

A I did.

Q Okay.

A I did. And then on July 23, 2012, it would be

like 2:44 in the afternoon. And on July 23, 2012, 1:21.

Q Okay. All right. So the record then reveals what
span of months was she looking at those records? How
many --

A From July 2012 -- July 2374 through November 8,
2012.

Q Okay. So a period of four --

A Four months.

Q -- four or five months? Okay. And you testified
that you looked up these particular customers.

A The methodology I used was I'm going to prove that
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these were Motor Carrier customers. So the first thing I
did was I queried all of the Motor Carrier's proprietary
software that revenue officers use. There's commercial
license registration. There's the IFTA fuel tax software.
There's -- then we have a database that's like a centralized
receivables database. And so anything that I know could
have been a Motor Carrier-related software, I queried those
names. And then I also thought, well, maybe they are a
partner to an LLC or a corporate officer to a corporation.
So I went to the Nevada Secretary of State's website and I
queried by individual name and then I queried by, you know,
both Jacqueline and Daniel's name, because I was trying to
find a corporation that they may have been involved with
that was a Motor Carrier customer that maybe I had missed.
And I was unsuccessful at finding anything there. So then I
went and I -- to the actual activity log that revenue
officers keep where they log their phone calls and all of
the accounts that they have worked; that they've issued
letters to; that they have collected money on, on behalf of
the State. So I looked up through that same date range that
is on this. I looked at every single activity report for
Cara, every single line that I was thinking I could find
something, and I was not successful in finding an account
that had anything to do with Motor Carrier.

Q Okay. All right. ©Now, was Cara O'Keefe a good
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employee?

A No.

Q But you gave her above -- exceeds standards
evaluation?

A Absolutely. My last review that I did was
December of 2011. And appraisal reviews are very
statistical driven. And up until that point, I knew -- I
knew nothing about using DMV software to look up information
for friends. And I also was made aware, after she left in
2008, of accounts that --

Q In 20087

A Oh, I'm sorry. December 2012 --

Q Okay.

A -- when she left. December 5, 2012. I apologize.
From that point on, when customers or debtors would call
that maybe they had a title stop or a lien or an issue with
debt that they said I don't know why I've got a lien or I
don't know why I've got a title stop, because she wasn't
there. When she was there, she always handled her accounts.
She fabulously handled her accounts. But what I -- what I
wasn't aware of were some of the things that, you know, I
would go into the accounts and I didn't find notes about how
did you tie this individual to this corporation or, you
know, how come there was a title stop on this person when

they had nothing to do with this corporation? So from the
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point that -- time that she left, I was -- I was spending, I
would say, I would -- I didn't get a huge amount of them,
but I would say two to three accounts a month, where I would
go in and need to spend time resolving the issue. So I
would have to say a good employee, in my definition, is
someone that does not work outside the scope of their job;
that does not use a computer during company time on the
taxpayer's dime; and that does not éccess computers owned by
the State of Nevada DMV in violation of the policies for
friends.

Q Okay. Are you aware of a prohibition and penalty
that would actually require employees to, report wrongdoing
of other employees?

A In the section of the Prohibitions and
Penalties -- I think it's one or two on the grid on above
where it tells me, as a supervisor, that when I become aware
of something I can be fired for not investigating or not
following through.

MR. BLANCK: Objection. Lacks foundation. What
is it, something she read, something she looked at? Is
there a document?

MS. HOOVER: There's the Prohibitions and
Penalties.

THE WITNESS: Yeah, I'm sorry.. (Inaudible) --

MS. HOOVER: I gave it to her to refresh her
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MR. BLANCK: Okay.

MS. HOOVER: (Inaudible) testify.

THE WITNESS: There's -- yeah, in the -- oh.

MS. HOOVER: (Inaudible) --

MR. BLANCK: And these weren't put in the
specificity? These are not on the specificity of charges?

MS. HOOVER: No. This issue came up when you --
when you questioned the other employees about why they
bothered to report this. |

HEARING OFFICER: Which document are you
(inaudible) ?

THE WITNESS: 1It's the Department of Motor
Vehicles Prohibitions and Penalties. And it is --

HEARING OFFICER: It's not an exhibit.

THE WITNESS: Is it exhibit?

MR. BLANCK: No.

MS. HOOVER: The whole Prchibitions and Penalties
is not. We put sections of it in the grid. This is
sections of it.

HEARING OFFICER: Okay.

MS. HOOVER: But this is a document that is
available to employees --

HEARING OFFICER: And it's in the grid on -- in

Exhibit A?
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MS. HOOVER: No, it's not.

MR. BLANCK: No, 1it’s not on the grid.

HEARING OFFICER: It's not in the grid?

MS. HOOVER: No. This came up because Mr. Blanck
was concerned that these employees reported wrongdoing by
Cara O'Keefe to the supervisor, and he asked them if there
was any policy or procedure they knew of. I'm just showing
through this witness that there is a policy and procedure
that they should be reporting this sort of thing.

MR. BLANCK: 1I'd like to see it before she hands
it to her.

HEARING OFFICER: (Inaudible) .

THE WITNESS: Yeah, I'm sorry. Here you go.
Sorry.

MS. HOOVER: Thank you. Do you want to see it
also before I ask questions?

HEARING OFFICER: No, that's okay.

MS. HOOVER: She's just using it refresh her
memory -—-

HEARING OFFICER: Okay.

MS. HOOVER: -- as to what the number is.

MR. BLANCK: Well, it doesn't say what she says,
but I guess we can go over that when she asks about it. |

HEARING OFFICER: It does. Cross-examination.

MR. BLANCK: Thank you.
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BY STATE:
Q Can you tell me what policy it is?
A The prohibitions and penalties that I was

referring to is Section B, Performance on the Job, and it's
number four. And if I'm allowed to read it --

Q Sure.

A "Withholding information regarding the job from
supervisors or other persons having the necessity for such
information."”

Q And what's the penalty for that?

A For the first offense, it's a two to five range.
Q Okay.
A And that would be, and I'll refer to the exhibit
here in --
MR. BLANCK: Well, there's no quesﬁion. She told
us it was a two to five. I know what a two to five is.
MS. HOOVER: Okay.
THE WITNESS: Okay.
BY STATE:
Q All right. Now, how do you interpret that?
A I interpret that as being if I'm made aware of

something that's happening on the job that I feel that a
supervisor should know about, that I need to tell them,
because it impacts the employer that I work for.

Q Okay. And would you consider -- how do you
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consider accessing the confidential database?

A Well, --

Q Without a (inaudible)?

A -— I consider accessing the database for personal
use and then -- and then calling another law enforcement

authority to discuss that information important for the
supervisor to know, because it's against our policy and
procedure. |
Q Okay.

MS. HOOVER: Okay. I don't think I have any
further questions --

HEARING OFFICER: Cross?

MS. HOOVER: -- at this time.

MR. BLANCK: Yes, thank you.

CROSS-EXAMINATION

BY MR. BLANCK:

Q Ms. Stoll, when did you first become Ms. O'Keefe's
supervisor?

A October 1, 2007.

Q Okay. So it's been for —-- you were supervisor for
five years or more?

A, Yes, sir.

Q Now, you were aware that December 5%® was her last
day working at DMV when she transferred, correct?

A Yes.
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Q Okay. And then you found out -- was it in August

that you found out that that she was coming back?
A Yes.
MS. HOOVER: August of what year?
MR. BLANCK: August of 2013.
HEARING OFFICER: 'l2.
MR. BLANCK: '12. I'm sorry. No, no.
THE WITNESS: No.
MS. HOOVER: '13.

MR. BLANCK: '13.

THE WITNESS: Oh, it was '13. You're right.

MR. BLANCK: '13.
THE WITNESS: Sorry.

HEARING OFFICER: 2013.

THE WITNESS: 1I'll just restate it for the record.

MR. BLANCK: Yes.

THE WITNESS: I was made aware of Cara coming back

to the DMV as a revenue officer on or around the middle of

August 2013.

BY MR. BLANCK:

Q Okay. And how were you made aware of that?

A I was made aware -- I was told directly by Alys
Dobel.

Q Okay.

A And she is the head of Human Resource for the
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Department of Motor Vehicles.

Q And -- but Ms. O'Keefe did not return until
mid-September, correct?

A Correct.

Q And you had conversations with her in that
one-month period before she actually she actually came back,
didn't you, with Ms. O'Keefe?

A I did not.

0 She said talked to you on the telephone. You
never talked to her on the telephone?

A I do not recall talking to her on thé telephcne.

Q Okay. So it might have happened, but you may

not -- you just don't recall it?
A I really don't remember it.
Q Okay. But at no time prior to her returning did

you tell her that she would be facing an investigation when

she returned?

A I did not. You're correct --

Q Okay.

A --— I did not tell her.

0 Okay. So I think the way you testified to that

first you had her -- the day she came back you had her sign
in papers to make her a formal DMV employee, correct?
A That's correct.

Q And as soon as she did that then you told her
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you're being put on leave and you're under investigation?

A That's correct.

Q Do you think it was appropriate at all to let her
know that if you come back as a DMV employee we're going to
start an investigation on you?

A I was told I was not to discuss anything with her
about that type of action.

Q Who told you that?

A Human Resources.

Q No, a person.

A I'm sure it was Alys Dobel.

Q Did you feel like you were setting her up to be --

for failure by not telling her anything?

A No, I did not.
Q Okay. So by saying sign in and then we're going
to go and try to fire you, she had -- you didn't feel that

you could disclose that to her?

MS. HOOVER: I think that mischaracterizes the
testimony. They didn't -- she didn't say she was going to
fire her. She said they were going to do an investigation.
They're two separate things.

MR. BLANCK: Potential termination.

HEARING OFFICER: Sustained.

BY MR. BLANCK:

Q She had potential -- facing potential termination,

RA - 0151




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

152

wasn't she?

A Yes.

Q Okay. So timing wise, five -- you told me already
and I'm sorry. The year you started as her supervisor was
what year?

A October 1, 2007.

Q '07. Okay. You're aware of an employee -- a
woman employee who accessed confidential records of her
boyfriend and then ended up stalking his girlfriend and got
a TPO against her?

A No, I'm not.

Q So you're unaware that this employee -- this
female employee --

MS. HOOVER: Asked and answered. She (inaudible).

MR. BLANCK: -- was given a -- was given a two
weeks -- anyone, any employee was given a two-week
suspension who had received a TPO? Were you ever made aware
of that?

THE WITNESS: Highly confidential information,
what you're talking about, supervisors are not, you know,
privileged to know all the details. I am aware that she was
out of the office and on a suspension, but I did not know
the details of it.

BY MR. BLANCK:

Q Okay. Thank you. I think you mentioned that you
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So it wasn't uncommon though for your employees in Motor
Carriers to get asked a lot of questions that were outside
the Motor -- the Motor Carrier scope of work?

A They get asked, but they don't answer.

Q Well, isn't it the policy of the DMV that they
want to be helpful to all their clients?

A And being helpful can mean referring it to the
right division.

Q Right. Let me ask the question again, if you'll
please listen. Doesn't being -- DMV have a policy that it
wants to be helpful to all its clients, yes or no?

A They have a slogan that says that. I'm not sure
it's written policy.

Q Okay. I think your testimony was two people came
to you separately. It was actually just one person that
brought the other one, correct?

A No.

Q Angie -- (inaudible) if I get her name right.

MS. HOOVER: Messmann.

BY MR. BLANCK:

Q Messmann, Angie with an issue, correct?

A Correct.

Q And then also -- you were in here. You heard the
testimony of -- I think it's Ms. Schober, saying Angie came
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and got her and told her to give information to you.

A The first time I heard that was in this testimony.
Q Any reason to believe that Ms. Schober was lying?
A No.

Q Okay. Then looking at Page 17, Employer's Exhibit
A, that's the listing of contacts.

A Yes, sir.

Q Okay. If you look at that, what confidential
information did Ms. O'Keefe access?

A She accessed DMV database for people that were not
Motor Carrier customers.

Q Okay. I'm not asking. What did she actually look

at? What did she see?

A Their account.

Q What's on their account?

A Anything from driver's license information to
vehicles.

Q And that's because Motor Vehicle Carriers
sometimes have a need to access that informationé

A Yes.

Q Okay. So when somebody Jjust clicks on that
screen, it'll show up in this report, correct?

A Yes, sir.

Q So you don't even know if she was looking at the

screen when she clicked on it, right?
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A It shows that she accessed that individual's
records.
Q Right. I understand. And if she clicked on a

screen it would show up on this report that she accessed the
record?

A Yes, sir.

Q Okay. What she did with that information, how
long she read it or anything, you have no idea?

A No one knows.

Q And you mentioned your supervisor told you to look
into these allegations you learned of in December. Who was
that supervisor?

A I reported directly to Dawn Lietz at that time.

Q So —--

A At this time too.

Q -- it would have been Mr. Lietz that said you
needed to do something about this?

A And it would have been -- she's the one that gave
me the directive, vyes.

Q Oh, okay. It's a she?

A It's a -=- I'm sorry, it's Ms. Dawn. She. Yes,
Ms.

Q I'm sorry. So just to be clear, if you go to any
other of your employees and do this type of search, it's

possible that you could find screens that they accessed like
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this because they may have done so incorrectly or by error?

A So they pulled up the wrong guy's name? Yes, sir.
Q Yes. Okay.

A Uh-huh.

Q If I could see the Prohibition and Penalties --

A Yes, sir.

Q -- the separate sheet there.

A There you go.

Q You mentioned that performance on the job, B-4,
"Withholding information regarding the job from supervisors
or other persons having the necessity for such information."

A Yes, sir.

Q So you -- that you -- I think it's your position
that the two employees that testified that gives them the

ability then to report Ms. O'Keefe's conduct to their

supervisor?
A Yes.
Q Okay. Does it also give the ability to do so four

months after the fact?

A I can't -- I really can't answer to that. I
don't -- I don't know why --

Q You don't know?

A I don't know.

Q Right. Well, if they knew in August, and Cara

O'Keefe still worked there, wouldn't that be more relevant
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to tell you about it when she still worked there?

A I wish they had of --

Q Right.

A -—- yes, sir.

Q So basically those employees that testified, they

really didn't comply with this then, did they, because they
only told you after you left and couldn't do anything about
it?

A Yes, sir.

Q Okay. And on the same basis, you could have
brought that to Ms. O'Keefe's attention immediately saying
what are you doing, and gotten a response from her closer to
the time it occurred, if you knew about it?

A I'm not sure I could have.

Q You're her boss. You can't ask her if she —-

questions regarding --

A I wasn't her boss then, sir.

Q Who was her supervisor in August of 20127

A Some person at the Division of Insurance, right?
Q No, no, no, no, no. Before she left. I'm sorry,

(inaudible) is correct.
A All right.
Q She left in December --
MS. O'KEEFE: 2012.

MR. BLANCK: -- 2012 to go to Insurance.
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THE WITNESS: Okay.
BY MR. BLANCK:

Q August of 2012 is when she accessed these screens.
In August of '1l2, were you her supervisor?

A I was.

Q So you could have talked to her then, when you
were her supervisor, if you found out information saying,
you know, these employees told me that they overheard you on
a conversation; what's going on? |

A If T would have known then I could have then.

Q Okay. And if I -- my understanding is now
whenever any employee gets on a DMV computer and pulls up
information that's -- you could -- that's confidential
information if it's on the motor -- let me rephrase that. I

don't know what the computer looks like, but once --

A Okay.

Q -- log in --

A All right.

Q -- into the system --

A Okay.

Q -- all that information is considered

confidential, correct?
A That's correct.
Q Okay. And I take it the computers, if you don't

log in you could use the computer just like a normal
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computer or is then locked?
A No. You log in and then all the software
applications that you have access to then are available,
either through your network login or through anofher login

to those individual softwares.

Q And is all that considered confidential?
A Yes, sir.
Q Okay. So any use of that -- of Ms. O'Keefe's

computer is considered confidential, the infermation on

there?
A Yes.
Q So before Ms. O'Keefe left in December 5%, you

never had a discussion with her of the nature that you were
displeased with any of her job performance?

A That's correct.

0 Okay. And so, therefore, just looking through her

personnel file, and I won't pull them all up. But I'm

showing -- I think it's part of the specificity, but any
event, almost four years -- her last four-year evaluations
were exceeds standards. Does that sound about right?

A Sounds right. I think the first one that I --

that I gave her like in November of 2007, maybe, I think was
when she was still doing her probational period.
Q Uh-huh.

A And I think I had a meets standards, but all of
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the rest of them were exceeds standards.

Q Okay. And at the -- Employee's Exhibit 3 is the
Supervisor's Prohibitions and Penalties Guide.  No, no. The
binder.

A Oh, I'm so sorry.

Q That's all right. Did I say that right, the
Employee's binder?

A Section three?

Q Number three, yeah.

A All right.

Q Yeah. Ever seen this document before today?

A No. I -- and I went to the supervisor academy in
December of 2012, and I don't know where this document came
from. I don't recognize it.

Q Okay. But it is your testimony, I think, that we

have here, DMV has adopted prohibitions and penalties,

correct?
A Yes, sir.
Q And have they adopted or do they have rules or

regulations regarding how supervisors should deal with
employee discipline?
A Yes, sir.
Q Okay. And --
HEARING OFFICER: I'm sorry, DMV has adopted what?

MR. BLANCK: Policies or procedures dealing with
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emplcyee discipline.
BY MR. BLANCK:

Q And is it -- it's not one of the ones I have
written here, but is one of those policies, though, isn't it
a policy to take as prompt action as possible when dealing
with employee discipline?

A Yes. Uh-huh.

MR. BLANCK: One minute, Ms. Greiner. No further
questions.

HEARING OFFICER: Redirect?

MS. HOOVER: Yes.

REDIRECT EXAMINATION

BY STATE:
Q Now, your testimony was that you did not, to your
knowledge, talk to Ms. O'Keefe before she appeared at DMV?
A Correct. I recall receiving an e-mail from Cara,
and it was directed to Dawn Lietz and myself. And before I
responded back to it, Dawn had responded back sort of for
the division, you know, saying yeah, we were made aware that
you were coming back. And then I did not respond back to
it.
Okay.
But I don't remember a phone call.

Okay.

= O R S

I'm so sorry, I don't.
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So you couldn't have told her?
I -- no.
I mean you couldn't verbally --

Right.

| @) =0 =0

-- because you don't remember talking to her?
Okay.

MR. BLANCK: Objection. She doesn't remember
talking to her; it doesn't mean she couldn't have told her.
She doesn't remember. She's misstating the fact.

HEARING OFFICER: That's not the way I interpreted

what she just said. But if you want to clarify that, that's

fine.

THE WITNESS: I would not have called her and
given her a heads-up. I -- that was not something that I
was, as a supervisor, instructed to do. I am not aware that

there was any other jobs that she was considering. The only
thing I knew was that she was coming back to the DMV. I did
not know, no one ever told me and I don't -- there was -- to
my knowledge we didn't know that she was considering other

jobs with the State of Nevada.

BY STATE:
Q Okay.
A I would have had no reason to contact her and say

if you're coming back to the DMV you might want to know that

we're going to be investigating you. I -- because when we

J
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were notified that's when we did the procedure of seeing if
it really was a credible allegation. And we started the
process in the middle of August, and at that point I
wouldn't have contacted her to tell her anything.

BY STATE:

Q At that point you didn't know if there was going
to be an investigation?

A True. I didn't -- I didn't know that there -- 1
didn't know that the allegations were, in fact, correct. I
sought -- you know, I said, hey, I've been told this. These
are the allegations. Where do we go from here, if anywhere?

Q So you would not have been able to tell her, at

that point, that there was going to be an investigation?

A Correct.

Q Okay.

A I didn't know that we were going to for sure.

Q Okay. And then when she showed up and was put on

admin leave, on paid --

A Yes.

Q -- admin leave --

A Yes.

Q -- she could have resigned at that point, couldn't
she?

A She could have.

Q And that would have ended the investigation?
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A Right.

Q Okay. Now, I think opposing counsel has mentioned
just clicking on a screen to access records; it's a little
more complicated than that, isn't it?

A Correct. For example, you -- when you're logged
onto the network you have a variety of different software
applications. You select -- if you want to go to the DMV's
proprietary, you launch that software, then you log in
again, and then from that software there's a menu selection
where you choose to go to, and that's the name of the button
that you click on, you go to and you have a series of
selections. It can be -- you're going to do an account for
an adjustment or you're going to do something with your
drawer, your money drawer, or you're going to do an inquiry
on a vehicle or an individual or a corporation or -- there's
a whole variety of selections. So you have a hard time
making a mistake. And then once you have the dashboard that
says, okay, you selected individual. How do you want to
search? Do you want to search by name? Do you want to
search by driver's license? Do you want to -- how --
address? How do you want to search? So you go through

several steps strategically choosing how you want to search.

Q Okay. And you would have to input information --
A Yes, ma'am.
Q -- to access the record?
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A Yes, ma'am.

Q So it's not like everybody's name in the State of
Nevada comes up and you just scroll down and pick one. You
have to -- you're saying you have to put in a driver's
license or --

A I could --

Q -- a name or something?

A -- I could -- say I want to look for Daniel
Cunningham, and I could have typed Daniel Cunningham and
they could have pulled up a number of Daniel Cunningham's.
So I could have clicked on the wrong one, but if it came up
and I saw, oh, that's not my guy, so then I would go back
and say, oh, well, which one's my guy. This is my guy. But

I probably wouldn't have got it wrong seven or eight times.

Q Okay.

A But I could have got it wrong once --

Q Okay.

A -- or maybe next month once. I mean, you know, it
can happen.

Q Okay. Now -- so if I understand it correctly,

your testimony was that you didn't know that she had
accessed the confidential database —-- that Cara O'Keefe had
accessed that database for nonbusiness reason prior to the
time she left to take the job at Division of Insurance?

A I did not know. I was not aware.
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Q Okay. And you had given her exceeds standards
evaluations?

A Yes, ma'am.

Q But were you aware at the time you gave those

evaluations that she accessed the confidential database?

A I was not aware of that.
Q Would that have changed your evaluation of her?
A It would have been addressed at the time that I --

that I found out about it and not waiting until the annual
review, but it would have gone in the section under
judgment. There is a section in your annual review that
speaks to, you know, do you use good judgment. And so I
would have -- I would have also made a comment in that
section and possibly gave her a lower grade in that
component of the annual review, which may or may not have
changed the overall, but it would have impacted it score
wise.

Q Okay. So you gave her exceeds standards, but
isn't it true it was your recommendation to terminate her?
A Yes, it was my recommendation to terminate.

Q And why?

A Because when we did the investigation and the
allegations, you know, we showed that she had accessed
proprietary information, and with the witnesses coming

forward saying that they had -- that they believed she had,
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and that this person was not a Motor Carrier customer, acte
outside the scope of her job. When I look at the
prohibitions and penalties, it was my determination or my
interpretation -- I guess we don't like that word -- but it
was my conclusion, after looking at this, that as a
supervisor the use of the State of Nevada DMV information
and proprietary software being for personal use outside the
scope of her job, it's a no tolerance and the first
violation that we're aware of is termination or dismissal.

HEARING OFFICER: What are you referring to? It
looks like you're referring to a document.

THE WITNESS: Oh, on the Prohibitions and
Penalties grid that's part of -- let me give you that
document.

MS. HOOVER: 1It's Page 4 --

THE WITNESS: Page 4.

MS. HOOVER: -- of the Employer's Exhibit A.

HEARING OFFICER: Okay.

THE WITNESS: So as a supervisor, you know, when
you go through the process and the process is there's an
investigation, there's an interview and then there's an --
if that concludes that there needs to be disciplinary
action, then a hearing, by a hearing officer, is conducted

and they go through their procedure. As a supervisor, I'm

lo7/
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not part of it, you know, that's their independent --
they're DMV administrators, but they're independent -- they
don't -- I don't report to them. They don't supervise me.
They go through their questions and they look at all the
facts and they say we agree with the supervisor or we don't
agree with the supervisor. And then they have an
opportunity to make a recommendation. Then at that point,
you know, after I looked at the information I had, I
determined a five was dismissal. And then I make that
recommendation and then it goes all the way through the
process. But I recommended it because I believe that she
used access to the DMV software that was outside the scope
of her job, and that it -- that the disciplinary action for
that is dismissal.

BY STATE:

Q Now, when you were referring to the
predisciplinary hearing officer's report, did you look at
Exhibit B on the Employer's, excuse me, Employer's exhibit
packet?

MR. BLANCK: Which page?

MS. HOOVER: Exhibit B, Page 49.
THE WITNESS: Page 49 did you say-?
MS. HOOVER: Yeah.

THE WITNESS: Okay.

MS. HOOVER: It's tab on B.
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THE WITNESS: Oh, okay. Okay. Oh, okay.

BY STATE:
Q Is that what you were referring to?
A That was the hearing that I was talking about.

And basically they had my recommendation and then they go
through and they conduct their own independent hearing, vyes.

Q And what was the result of that?

A The result of that was that she agreed with my
recommendation and sent her memo to the deputy -- I mean the
director, Troy Dillard. So it ultimately becomes his
decision to read through this and look at the facts, and
then he has the one last chance to say yes, I agree or no.

Q Okay. And so Terri Carter, is that the person who
did this report?

A Yes, ma'am.

Q And she recommended termination also?

A She did.

Q Okay. And then you were asked by opposing counsel
if there are policies and procedures for handling discipline

for supervisors at DMV.

A Yes.

Q Did this termination follow those policies and
procedures?

A Yes, it did.

MS. HOOVER: No further questions.
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HEARING OFFICER: Recross?

MR. BLANCK: Yes.

RECROSS-EXAMINATION

BY MR. BLANCK:

Q If you look at the Employer‘é Exhibit A, Page 48.
Oh, sorry, Page 4. 1I'm sorry.

A Yes, sir.

Q And that's the prohibitions and penalties that you
felt were applicable; is that correct?

A Yes, sir.

Q Okay. Under G-1, you didn't apply -- you didn't
apply NRS 205.481 to that -- to the actions of Ms. O'Keefe,
did you?

A I read it as the use of. I have no documentation
and I don't believe there was manipulation, but I don't
know.

Q Right. And so you don't know -- you don't know
why then NRS 205.481 is listed in that section then?

A Because this document is used for a wide range of
violations of that. So I did not believe that it was
necessary to take it to it to the prosecution level, because
dismissal was the discipline.

Q Well, you didn't even look at the NRS, correct?

A Oh. ©Oh. I read -- the first one of these that I

did I had every NRS and NAC in there.
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Q The 205.481, the criminal one.

A I don't know what it is off the top of my.head,
but right here.

Q You're said you looked at it -- you looked at it,
though?

A Right. Right.

Q Okay. And so you're -- it's your testimony that
under these you can just pick and choose out of this

paragraph what you apply and what you don't apply; is that

accurate?
A When the word "or" is used.
Q And the fact that it overlaps with other

prohibitions and penalties, that doesn't cause you any
concern, does it?

A Well, the way that this is, I picked all of these;
that she violated all of these, because B -- it doesn't go
B, C, D, E. I mean I said B, C, I didn't do E, F. I did B,
C, G, and H. So -- and see how the numbers go 4, 72 I
picked the ones that were applicable to what she did.

Q Okay. But G says "Misuse of information
technology," and misuse and citing to the criminal statute
talks about altercation, fraud, and manipulating data. You
didn't think that's what that section applied to?

A I did not think that it is only that.

Q Okay. Thank you. Now, in early September, you
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received a phone call from Ms. O'Keefe prior to her

returning, didn't you?

A Early September?

Q Oof 2013 --

A I don't ~--

Q -- before she returned.

A -- I do not remember a phone call.

Q Okay. But not remembering -- I want to specify

and remember you're under oath.

A Yes, sir.

Q That it could have happened, but you don't

remember talking to her?
A I do not remember.
MR. BLANCK: No further questions.
HEARING OFFICER: Redirect?

MS. HOOVER: (Inaudible response).

HEARING OFFICER: Are the parties done with this

witness?
MS. HOOVER: Yes.
HEARING OFFICER: All right.
MS. HOOVER: She may be subject to
THE WITNESS: Okay. Thank you.

MS. HOOVER: (Inaudible) .

(inaudible) .

HEARING OFFICER: Let's go off the record.

MR. BLANCK: Okay.

172
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HEARING OFFICER: We're going to -- I think we
should take a break after --
(off the record)
HEARING OFFICER: Can you sign in over there, the
sheet by that chair.
MR. SEIDEL: Sit right here?
HEARING OFFICER: Yes, please. And I'm going to
swear you in, so raise your right hand.
(WHEREUPON, the witness is sworn.)
WAYNE SEIDEL
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:
THE WITNESS: I swear.
HEARING OFFICER: Okay. I need you to state and
spell your first and last name.
THE WITNESS: My name i1s Wayne Seidel, W-A-Y-N-E
and then S-E-I-D-E-L.
HEARING OFFICER: Thank you.

DIRECT EXAMINATION

BY STATE:
Q Where do you work?
A I work for the DMV. I'm the Motor Carrier
administrator.
Q Okay. And what does the title administrator mean?
A I oversee the Motor Carrier Division, which is a

division of 51 employees, and we oversee the operations of
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IRP and IFTA, the Motor Carrier industry for licensing, as
well as collecting fuel tax for the State of Nevada. And we
also have a revenue section and an audit section that checks
on accounts, IRP/IFTA and our fuel suppliers on their
calculations on giving us the fair amount of tax.
Q Are you -- I'm just going to put this in there.
Are you over the whole shooting match in Motor Carrier?
A Yes, I am the administrator for the Motor Carrier
Division.
Q Okay. I Jjust --
HEARING OFFICER: What was your question? I'm
Sorry.
MS. HOOVER: Is he over the whole shooting match
at Motor Carriers. He's the top quy —--

HEARING OFFICER: Okay.

MS. HOOVER: =-- in the Motor Carrier Division.

BY STATE:

Q Okay. And how long have you worked there?

A Since January of 2011.

Q Okay. And do you know Cara O'Keefe?

A Yes, I do.

Q In what capacity?

A

Cara was a -- she was a revenue officer within the
revenue section, reporting to Karen Stoll.

Q Okay. And then if you turn to Page 1 in the
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Employer's exhibits, it's the most --
A This one?
Q -- (inaudible) binder.
MR. BLANCK: You mean Exhibit A, Page 17
MS. HOOVER: Exhibit A, Page 1. I'm scorry. There
are big numbers on the bottom, zero, zero, zero (inaudible).
THE WITNESS: 1It's this one?
MS. HOOVER: Yes.

THE WITNESS: Okay.

MR. BLANCK: (Inaudible) their exhibit.
BY STATE:
Q Is that your signature?
A That is correct.
Q Okay. And then did -- are you -- are you acting

as the appointing authority in this case?
A I am the appointing authority for Motor Carrier

under the direction of the directors.

Q Okay. And did you approve the termination of Cara
O'Keefe?
A That is correct. I did approve it.

Q And why did ydu approve it?

A Based on the information that was provided to me
and what I reviewed, the issues -- the information I saw was
that Ms. O'Keefe had accessed accounts for Daniel Cunningham

and Jacqueline Cunningham, on numerous occasiocns. And from
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my perspective, it was a -- in -- with that information she
was working specifically -- also, she had contacted the
sheriff's department on a couple occasions using information
from those accounts relative to Daniel's -- the contact at
the sheriff's office was for driver's license discussions,
and those -- anything related to driver's license that I saw
within this SOC are outside Ms. O'Keefe's responsibilities
as a Motor Carrier revenue officer. Driver's license 1is in
a different section of the DMV, not under Motor Carrier.

Q And to your knowledge, have others at DMV been
terminated for the same thing?

A We've had -- I wouldn't say there's an exact case,

\

but we did have an SOC and --

Q And we're not using names --

A Okay.

Q -- of anybody.

A Okay. No, I did have an employee within Motor

Carrier that -- should I say what we were processing? It
was basically sending out a confidential file outside the
DMV to her boyfriend's in-home computer. And it was a
confidential file with taxpayer information and was outside
the responsibilities of that employee. It was not needed to
be sent anywhere outside of the DMV. And we did process an
SOC recommending termination on that one also.

Q Okay. And did that employee eventually sign a
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settlement agreement and was allowed to resign in lieu of

termination?

A To my understanding, that is what happened.

Q Okay. All right. So do you tolerate misuse of
that database -- that confidential database?

A My understanding and I've read the policy, there's
zero tolerance for accessing and using personal information
relative to the DMV. It's very clear. That policy was set
under Director Breslow, who hired me in January of 2011. It
was set by Director Breslow, and it's been consistent with
Director Dillard that that access -- use and access of DMV
information for nonbusiness or personal use is not
tolerated. Strictly forbidden is what it says in the
policy.

Q Okay. And if you look at Page 48, Exhibit A of
the one that you were just looking at. When you said
Director Breslow issued a policy, is this what you're
referring to?

A Yes, this is the policy.

Q Okay.

MS. HOOVER: All right. No further questions.
HEARING OFFICER: Cross?
MR. BLANCK: Yes.

CROSS-EXAMINATION

BY MR. BLANCK:
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Q Mr. Seidel, thank you for being here. When you
reviewed the -- as the last official to approve the
termination, you relied on the staff information and staff
reports. You don't have independent knowledge of what she
did, correct?

A Correct.

Q Okay. And also the prohibitions and penalties
that were selected, they were selected before it ever came
to you for review and approval, correct?

A Correct. They are set by the State.

Q Okay. No, no. But the ones they felt applied to
Ms. O'Keefe was done by your employees, not by you?

A Correct.

Q Okay. You're familiar with the progressive
discipline policy at DMV?

A Yes, I've been trained.

Q Okay. And isn't it true that not all employees
are terminated for simply accessing the system
inappropriately?

A To my knowledge, I do not know that. They've been

within Motor Carrier. I can't speak for all of DMV, but

for --
Q Okay.
A -— Motor Carrier they have, yeah.
Q Do you remember -- well, not to get into specifics
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about personnel action and so forth. They would rise up to
your level to sign off for discipline -- for terminations

only? If it was lesser discipline, would they come to you

as well?
A That is correct.
Q So were you aware, in '09 or '10, of another

employee that improperly accessed information and had a TPO
issued against her?

MS. HOOVER: I have to object. He testified he
was there in 2011, is when he started.

THE WITNESS: Yes, correct. January --

HEARING OFFICER: But he might have been aware of
it.

THE WITNESS: Oh.

MS. HOOVER: Oh.

MR. BLANCK: Just --

HEARING OFFICER: Overruled.
BY MR. BLANCK:

Q Yeah, if you were aware that a Motor Carrier
employee accessed confidential information, misused it, was
stalking and had a TPO issued against her and was only given
a suspension?

A I'm not familiar with that case. My understanding
is part of this policy when it came out was based on prior

stuff that had to be fixed.
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Q Okay. And then looking at Page 48 that you have
there. If you could turn to that. That's the letter --

A Yes.

Q -- from Mr. Breslow. You mentioned a
zero-tolerance policy?

A Yes.

Q Okay. 1If you look at the second paragraph, it's
in bold and underlined. That's not a zero-tolerance

statement. It just says "A first offense can result in

termination.”" 1It's not will, so there is discretion there,
correct?

A You're correct.

Q Okay. And then also the second to last paragraph,

Mr. Breslow put in "Appropriate disciplinary action will be
taken." So there's still some, I guess, leeway as to what's
appropriate; is that accurate?

A There's always that scale.

Q Okay. And the case that you said you were
familiar with, where the person was allowed to resign, that
employee in Motor Carrier actually took -- sent information
to somebody. They didn't just look at it. They sent it out
of the office for someone else's use and review?

A That is correct.

Q Thank you.

MR. BLANCK: No further questions.
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HEARING OFFICER: Redirect?

MS. HOOVER: ©No, I don't think so.

HEARING OFFICER: Okay. All right. Thank you.
(Inaudible) .

MS. HOOVER: How --

(ocff the record)

HEARING OFFICER: So we're on the record. I don't
know if, State, you are done?

MS. HOOVER: I am. I (inaudible).

HEARING OFFICER: (Inaudible) .

MS. HOOVER: Yeah, subject to rebuttal.

HEARING OFFICEﬁ: Okay. (Inaudible). Mr. Blanck?

HEARING OFFICER:

MR. BLANCK: Yes, I'd like to start my case
with -- my first witness is Tammy Holt-Still.

HEARING OFFICER: Okay. I'm going to swear you
in. Please raise your right hand.

(WHEREUPON, the witness is Sworn.)
TAMMY HOLT-STILL
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:

THE WITNESS: I do.

HEARING OFFICER: Okay. Would you state and spell
your name, first and last?

THE WITNESS: My name is Tammy Holt-Still. And

that's T-A-M-M-Y H-O-L-T dash S-T-I-L-L.
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DIRECT EXAMINATION

BY MR. BLANCK:
0 Ms. Holt-Still, were you an employee with the DMV?
A Yes, I was.
Q And how long did you work with the DMV?
A I worked for the DMV for 23 years, up 5, retired
with 27.
Q Okay. And what were the -- what was your last

date of employment?

A August, two years ago.

Q '11 --

A Yeah.

0 -- or '12?

A '12.

Q Okay. August of 2012. Do you know Cara O'Keefe?
A I do.

Q Did you meet her when you were working at the DMV?
A That is correct.

0 Okay. And do you know another DMV employee named
Jennifer Irving?
A Yes, I do.
Q And did you --
MS. HOOVER: I have to object to putting other
employee's names in the record.

HEARING OFFICER: Mr. Blanck?
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MR. BLANCK: There's no prohibition about who she
knows who works at DMV.

HEARING OFFICER: Well --

MR. BLANCK: That's not a personnel record.

HEARING OFFICER: -- are we getting into
confidential information?

MR. BLANCK: No, we're going to get into a
conversation she had or heard with Ms. Irving. That's not
part of her personnel file. So overheard conversations at
work are not protected.

HEARING OFFICER: Well, I guess if she's not
currently a DMV employee, I think it is permissible.

MS. HOOVER: Okay.

BY MR. BLANCK:
Q Did you know, when you were working at DMV, an
employee named Jennifer?
A Yes, 1 do.
Q And did you have a -- overhear a conversation
Ms. Irving was having regarding discipline she received?
A Yes. She was --
MS. HOOVER: Regarding what? I'm sorry.
MR. BLANCK: Discipline she had received.
BY MR. BLANCK:
Q Yes?

A Yes.

183
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Q What did you hear and to whom was she talking
(inaudible)?

A She was talking to Nicole Baker in the breakroom
while I was on the computer in the breakroom. And she was
discussing the fact that she was getting a two-week
disciplinary action because she got on the computer and had
gotten an address of a woman that her children's father was
living with.

Q And what did she say she did with that
information?

A She happened to drive by there several times to
locate the father of the children.

Q And did she reference any type of legal action
involving her going out to that house (inaudible)?

A I don't know anything about any type of legal
action. I just know that she accessed DMV information to
get the address.

Q Okay. You're not familiar if she got a TPO
against her or not (inaudible)?

A I had overheard something, but I did not hear it
in that conversation.

Q And did you hear in the conversation was she --
did she say she was being terminated or what did she say?

A No. She was getting a disciplinary action and it

sounded like two weeks from the way that I understood it.
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185
Thank you.
MR. BLANCK: No further questions.
HEARING OFFICER: Cross?

CROSS-EXAMINATION

When did this occur?

This happened about a year and a half to two years .

before I left the State service.

Q

A

So about 20107

It was just after her -- the children's father had

been released from jail. I can't give you the exact time.

I didn't,

you know, that was so long ago, I'm not sure of

the exact date. I remember the conversation, but I don't

remember the exact date, no.

Q

A

and I was

She didn't tell you about her discipline?

No, she did not. She was talking to Nicole Baker
sitting right there.

So this was an overheard conversation?

That is correct.

So it's hearsay?

MR. BLANCK: Objection.

MS. HOOVER: (Inaudible) .

THE WITNESS: I was sitting only two feet away.

HEARING OFFICER: Hold on, don't answer it.

There's an objection from (inaudible).
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MR. BLANCK: Objection. First of all, it
wasn't -- it wasn't hearsay. She heard what she heard. Her
testimony about what was said is hearsay, but admissible
under the relaxed rules of evidence. She didn't hear it
from somebody else. She heard it from Jennifer Irving.
That's not hearsay.

HEARING OFFICER: Well, regardless, (inaudible).

MS. HOOVER: Her testimony was that she overheard
the conversation while she was in the breakroom, a
conversation between Jennifer Irving and Nicole Baker.
That's what she said.

MR. BLANCK: Right. That's not hearsay.

MS. HOOVER: So she overheard the conversation.
It's not -- it's not a --

MR. BLANCK: Correct. You said it was hearsay.
It isn't. What she heard was not hearsay.

THE WITNESS: It wasn't somebody else telling me
about it.

HEARING OFFICER: Wait a minute. Hold on. Hold
on. I mean, Ms. Hoover can categorize it however she wants.
Regardless, I'm going to overrule the objection. She can
testify --

MR. BLANCK: Thank you.

HEARING OFFICER: -- to what she heard. I'm just

trying to get to --
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THE WITNESS: If you would like me to clarify the
way that the breakroom is set up, there's a couch and less
than two feet away are two tables and there were two
computers on these tables. So I was about two feet away
from the whole conversation.
MR. BLANCK: Thank you, (inaudible).
BY STATE:
Q Did you review the SOC for this person that said
she was getting two weeks?
A Excuse me?
Q Did you look at the specificity of charges against
this individual?
A I didn't look into anything.
Q All you did was overhear a conversation about what
someone said her discipline was going to be?
A She said to Nicole that she thought it was going
to be two weeks.
Q And you think that was somewhere around in the

area of 2010, a couple years before you left State

employment?
A It was before I left State employment, yes.
Q And isn't it true that you left under a cloud?

MR. BLANCK: Objection. Irrelevant.
HEARING OFFICER: (Inaudible).

MS. HOOVER: Goes to motive for why she's
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testifying in this hearing.

THE WITNESS: It -- that has been expunged.

HEARING OFFICER: Wait. Don't answer that
(inaudible).

MR. BLANCK: Her motive for testifying is
irrelevant.

HEARING OFFICER: Well, then if you want to make
an offer of proof, but I'm not sure I see the connection
between a motive for testifying in --

MS. HOOVER: Well --

HEARING OFFICER: ~-- this situation of -- it's not
my --

MS. HOOVER: -- she's come here to testify about
something she overheard about someone else's discipline.
She's represented that she left as a result of her
retirement, which is not exactly accurate as to why she left
DMV .

THE WITNESS: If you'd like me to state it as a
forced retirement that's fine ﬁoo --

MS. HOOVER: I don't.

THE WITNESS: -- but it doesn't matter.

MR. BLANCK: That's okay.

HEARING OFFICER: Stop. Wait until there's a
specific question. But as far as motive, I still don't see

the objection -- connection.
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MS. HOOVER: Well, I think -- I think
Ms. Holt-Still is --

HEARING OFFICER: I don't see the relevance
against -- sorry, the connection. If you want to go to her
credibility, again, I don't see that connection there.

MS. HOOVER: Yeah, I think -- I think there's some
issues with credibility and I think the reason is because of
circumstances under which Ms. Holt-Still left the Department
of Motor Vehicles. She has represented under oath that she
retired in 2012, yet there is documentation that indicates
something else.

MR. BLANCK: Well, she's the one saying the
personnel records are protected here. And now we're going
to go into Ms. Holt-Still's personnel record?

MS. HOOVER: Well --

HEARING OFFICER: You call her as a witness then,
yeah, she's open to cross (inaudible).

MR. BLANCK: Her personnel -- her personnel record
is at issue?

MS. HOOVER: She's open to cross --

HEARING OFFICER: She's open to —--

MR. BLANCK: Also --

HEARING OFFICER: -- cross-—-examination.
MR. BLANCK: -- she's gone for almost two years
now. It's like I've never heard of a case that any court
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says two years allows you to carry a grudge for two years.
She's not trying to get her job back. She has no motive
whatsoever. She's talking -- she's overheard a conversation
that other people are now saying they overheard
conversations of August of 2012, which is two years from
now, and she's going back further. And I'm like it's
people's recollection of what they heard. I don't see the
problem. |

HEARING OFFICER: Ms. Hoover, you want to respond
to that?

MS. HOOVER: First of all, there's so much wrong
with that, I don't know where to start. She testified that
it was two years before she retired from the State of
Nevada. And the time frame is important, for one thing.

For another thing, I think it's important to correct some of
the testimony because I don't think that what she's
testified to is accurate. I think -- and I think it goes to
the credibility of the witness. She's saying she retired in
August of 2012, yet I have a signed document that doesn't
state that; that states something different and she
resigned. And so that's what I want to ask her about.

HEARING OFFICER: I guess the question becomes if
there is a credibility issue then there is something |
different as you're suggesting, how does that affect whether

or not I believe that she overheard a conversation?
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MS. HOOVER: Because of the reason that she was
forced to leave DMV.

HEARING OFFICER: But how does that tie into this
case against her? I'm not sure I --

MS. HOOVER: I guess what I can tell you is it's
one of the cases that's been referred to earlier in this
hearing, without names being mentioned.

HEARING OFFICER: Mr. Blanck? 1I'm assuming you're
referring to other cases of discipline that were referenced
that were --

MR. BLANCK: No, they --

HEARING OFFICER: -- that you're comparing this --
the ultimate discipline.

MR. BLANCK: -- they said since 2000 -- they said
in the past, I don't know how many years, everyone's been
terminated or forced out. I mean I think that's what I
remember people saying without names; that everyone else
who's done a violation. I brought her to testify that, yes,
she overheard a conversation. This is what she did and she
suffered a two-week suspension. So that contradicts their
previous testimony that everybody was terminated. That's
the sole reason; they overheard a conversation. She wants
to insinuate that she's somehow lying, you know, about a
conversation she overheard, or if it wasn't accurate and she

wants to call in the other people, fine.
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MS. HOOVER: We have no way of knowing whether
that conversation is accurate. I have no way of finding out
from this witness if that -- if that overheard conversation
has any relevance or bearing or is accurate. I don't know.

HEARING OFFICER: But I guess i1f we're getting
into this witness, as you suggested before, that there was -
- there's been prior discipline that was or was not similar
to the discipline in this case, then certainly I think it is
relevant. And I think that when you bring in a witness and,
yeah, you have to expect that they're going to be
cross—-examined, and so I'm going to allow the question.

MR. BLANCK: Thank you. I have no further
questions. The question -- you mean -- I already asked --
she already asked and answered all the questions I had.
Well, maybe -- I can ask one follow-up question at the end.

MS. HOOVER: I haven't finished, but go ahead.

MR. BLANCK: Oh, I know.

MS. HOOVER: But go ahead. Just go ahead, ask
your question and then I'll finish up.

REDIRECT EXAMINATION

BY MR. BLANCK:

Q After you overheard this conversation, you
continued to see Ms. Irving working at DMV?

A Yes.

Q Okay.
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MR. BLANCK: No further questions.

RECROSS-EXAMINATION

BY STATE:

Q But you don't know when this conversation took
place?

A No, it was a long time ago. But I do remember the
conversation.

Q You don't know if it was before April of 2011 or
after?

A I don't remember.

Q Okay. So it could have been before April of 201172

A I do not remember the date. A lot has happened
since then and it's not something that was something I
needed to mark down on a calendar and remember.

0 Okay. And you were talking about retiring in

August of 2012. That's not exactly accurate, is it?

A That's supposed to be expunged.

Q Well —-

A You want to bring it -- I would be more than happy
to bring back all the court -- all of our paper documents.

Q Well —--

A It was a -- it was a retirement, and any personal

action regarding the reason why I left State service with
DMV was to be expunged.

Q Right. But not the settlement agreement you
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signed. That wasn't expunged.

a\ I've -- I don't remember the -- I know that there
was paperwork, but I don't remember the settlement
agreement. But it -- I was -- I left under a cloud, like
you said, but it is a retirement. It was a settlement for
me to leave the State.

Q Okay. So if the settlement agreement says i1t was
a resignation that's not what you say happened? If the
document that you signed said it was resignation that's not
what you're saying happened?

MR. BLANCK: Objection. I think we're semantics.
If you resign and retire, what's the difference? You left
employment.

HEARING OFFICER: Yeah, I think we're getting into
too much of a semantic debate. I would agree. Sustained.

MS. HOOVER: Okay. No further questions then.

MR. BLANCK: No further questions.

HEARING OFFICER: All right. You're free to go.
Thank you. (Inaudible). 1I'd rather start back up at 1:45.

(off the record)

HEARING OFFICER: We're back on the record. I
think Mr. Blanck has another witness --

MR. BLANCK: Yes, I call --

HEARING OFFICER: -- sitting right here.

MR. BLANCK: -- Lisa Fredley.
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HEARING OFFICER: And did you sign in?

MS. FREDLEY: I did.

HEARING OFFICER: Okay.

MS. FREDLEY: Where do you want me?

MR. BLANCK: Right there, yeah.

HEARING OFFICER: Oh, right -- yeah, (inaudible)
the microphone. I'm going to swear you in. Please raise
your right hand.

(WHEREUPON, the witness is sworn.)
LISA FREDLEY
HAVING BEEN CALLED AND SWCRN, TESTIFIED AS FOLLOWS:

THE WITNESS: Yes.

HEARING OFFICER: Okay. And state your -- start
with stating your name and spelling your first and last.

THE WITNESS: Lisa Fredley, L-I-S-A F-R-E-D-L-E-Y.

HEARING OFFICER: Lisa? 1I'm sorry.

THE WITNESS: L-I-S3-A.

HEARING OFFICER: Yeah, I got that part.

THE WITNESS: And then F-R-E-D-L-E-Y.

HEARING OFFICER: Thank you. Go ahead.

DIRECT EXAMINATION

BY MR. BLANCK:
Q Lisa, are you currently employed with the DMV?
A No, I'm currently with the Department of

Employment Training and Rehabilitation, but I was with DMV.
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Q How long were you with DMV?

A Eight years.

Q What was the time span of those eight years?

A I just hit my eight years and have only been with

DETR for a few months.

Q Okay. So the past -- almost the past eight years?

A Yes. Yes.

Q Okay.

A The majority of it.

Q Your last Jjob with DMV was what?

A The administrative assistant for the licensing
section.

Q And during your work with DMV, did you know Cara
O'Keefe?

A Yes.

Q And you worked in the same building location?

A Yes.

Q Also, when you were working for DMV, did you know

Jennifer Irving?

A Yes.

Q And at some point, either late '08 or early 2010,
do you remember having a conversation with Ms. Irving
regarding her discipline?

A Yes.

Q What was the nature of that discussion? What was
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said by whom?

A She had come into my cubicle and bragged about how
she was suspended for the things that she was suspended for,
and that --

Q Did she tell you what they were?

A Yes.

0 What was that?

A That she had looked up her ex-husband's current
girlfriend's address, and not only called her a couple
hundred times from the work phone, but she also went by this
woman's house many, many times and this woman ended up

getting a restraining order against her.

Q She told you that?

A Yes.

Q And she said she was being disciplined by the DMV?
A Yes.

Q What did she say her discipline was?

A For the -- for her -- one of the reasons was

because she used the phone, you know, to stalk this woman
and that she looked up the private information and actually

went to her residence.

Q And what was the penalty imposed on her? Did she
tell you?
A She was suspended for, I don't know if it was two

or three weeks, but it wasn't consecutive. They actually
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let her split it up so she would not lose her benefits.

Q So she wasn't terminated?

A No.

Q Does she still work for the DMV? Do you know?
A Yes.

Q And you said you worked -- when you were at DMV

you worked in licensing?
A Yes.
Q And is that in the same -- structurally in the

same area or near Motor Carriers?

A Yes.

Q Okay.

A Motor Carrier has different teams. One is
revenue, cne is licensing, and one is fuel user. I was on

licensing and so was Jennifer.

Q Oh, for Motor Carriers?
A Yes.
Q Okay. And were you, on a regular basis, asked

questions by your customers about topics that didn't
necessarily relate to your job duties? They asked general
DMV questions?

A Yes.

Q And what were you told or how did you respond when
they would do that? |

A We were -- well, I personally was instructed by my
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supervisor that we helped them as much as we can. If we
don't know the answer or it's definitely not in our, you
know, something that we can't assist them with, then we
transfer them down to the phone or to the, you know, if we
were on a good basis with somebody downstairs or whatever

department then we could transfer them directly to that

person.
Q Okay.
MR. BLANCK: Just one second. No further
questions.
HEARING OFFICER: Cross?
CROSS-EXAMINATION
BY STATE:
Q Okay. Now, isn't it true you're good friends with

Cara O'Keefe?

A Yes.

Q Okay. And you see her outside of work?

A When I -- when -- yes.

Q Okay. Now, the information you have about this
person you were referring to talking to her —- talking to

you about her discipline is directly from her?

A Yes.

Q Have you seen the specificity of charges charging
her with any violations?

A Not the paperwork, no.

RA - 0199




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

oo 2 O

witness.
Q
A
Q
A

immediate

Q

A

And you had no hand in that decision?
No.
You just --

I had a —- I did write a statement on what I did

Okay. So you were a witness against her?
In some of the charges, yes. Yes.

And what did you tell people?

I didn't tell people anything. I told my
supervisor of what I had witnessed.

Okay. And what did you witness?

That her multiple phone calls; that she was --

that T did witness her in the system looking up names of

people.

>0 o 0o » 0 P O

Q

Okay. And so you reported this?

Yes.

As part of your duties as a DMV employee?

Yes.

You went to them by -- of your own initiative?
Yes.

Because you felt that was wrong?

Yes.

And was a violation of the rules, as you

understood them?

A

Definitely, vyes.

200
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Q Okay. And this happened in 2009 or 201072 .

A Roughly, yes.

Q So before 2011, in any case?

A Yes.

Q Okay. And so when you were supposed to help
people as much as you can, that doesn't involve -- you're

not supposed to violate policies and procedures to do that?
A Correct. Yes.
Q Okay.
MS. HOOVER: No further questions.
HEARING OFFICER: I just want to -- you said it
happened in -- you think in 20107 |
THE WITNESS: Roughly. I mean I don't know the
exact date.
HEARING OFFICER: Before -- you're sure before
20112
THE WITNESS: I am pretty sure, just because I

know she's been suspended multiple times so I don't know

which --
HEARING OFFICER: She --
THE WITNESS: -- the exact —--
HEARING OFFICER: Sorry. (Inaudible) she meaning?
THE WITNESS: Jennifer. I don't know exact dates
of all of her suspensions, so -- but I know that was her

first suspension.
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HEARING OFFICER: Okay. Thanks.

THE WITNESS: And I want to say it was definitely
before 2011.

HEARING OFFICER: Thanks.

MR. BLANCK: I just have one.

REDIRECT EXAMINATION

BY MR. BLANCK:
Q When you reported this to your supervisor, you
didn't wait four months, did you?
A No.
MR. BLANCK: No further guestions.
MS. HOOVER: No further gquestions.
HEARING OFFICER: All right. I think you're done.
THE WITNESS: Thank you.
HEARING OFFICER: Mr. Blanck?
MR. BLANCK: Yes, I have one more witness,
Ms. Cara O'Keefe.
HEARING OFFICER: I think you've already been
sworn in, so you're still under oath.
(WHEREUPON, the witness was previously sworn.)
CARA O'KEEFE
HAVING BEEN RECALLED AND PREVIOUSLY SWORN, TESTIFIED AS
FOLLOWS:
THE WITNESS: You don't want me to sign again, do

you?
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HEARING OFFICER: No.
THE WITNESS: Okay.
HEARING OFFICER: Go ahead (inaudible).
MR. BLANCK: Okay.

DIRECT EXAMINATION

BY MR. BLANCK:

Q Cara, how long did you work for the DMV?

A Seven years.

Q And did you have one job at that -- during that
time frame?

A With the DMV, yes.

Q And what was that job title?
A Revenue Officer.
Q And we've thrown around the words Motor Carrier

Division or what division or section?

A I worked in the Motor Carrier Division.
Q And who was your last supervisor?

A At DMV?

Q Yes.

A Was Karen Stoll.

Q And how long was she your supervisor?
A Approximately three or four years.

Q Okay. And at some point in December of 2012, did
you take another position with the State?

A I did.
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Q And what date and what position?

A The -- my last day at the DMV -- I don't know if
it was my last day at the DMV or my first day at insurance,
but December 5th, and it was management analyst with the
Division of Insurance.

Q Okay. Now, prior to leaving the DMV, were you
ever told of any alleged misconduct on your part?

A I was never informed of any, no.

0 Okay. If you can look at -- in the binders, the

Employee's Exhibit No. 2.

A Yes.
Q Is this -- and there's a fairly big stack of
documents. I know you've looked through this before. Is

this your personnel file?
A It ~- yes, it looks like my personnel file.
Q Okay. And your last evaluation from Ms. Stoll,

was that in December of 2011? Do you remember?

A That looks -- that sounds correct, yes.

Q That was exceeds standards?

A Yes.

Q Did Ms. Stoll ever tell you that she had concerns

with your work performance, product or quality?
A No.
Q Okay. Did you -- did your division produce any

revenue for the State and things of that nature?
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A Yes, we did.

Q And how did that work?

A Well, the -- we would collect if the customer was
delinquent on their -- whether it be their taxes or their
registration licensing. The account would come to us; at
that point we would assess fines, penalties, fees, and
collect those monies. And that's the revenue that we
brought in for the State.

Q And were employees attributed to bringing in a
certain amount of revenue? Would it be attributed to
specific (inaudible)?

A Yes, they would -- yeah, and I don't know if it
shows it in this one, but sometimes they would actually
write up the percentage.

Q What do you remember your percentages being? Were
they average, above average?

A I was told above average and the last number I

actually was told was 47 percent of the revenue --

Q Okay.
A -- I was responsible for.
Q Then -- so in December you left and went to a

different position and for whatever reason that didn't work
out, and you were allowed to return to the -- one option was
to return to the DMV?

A Correct.
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Q Before returning to the DMV, had you also either

applied or looked into other positions to go to?

A I did.
Q And what were those?
A The other positions were with Medicaid, I believe

it was. That was the one that I actually was looking at. I
chose not to do that and go back to the revenue officer
position at DMV, because my husband received a promotion,
was making more money. I, at the time, had enjoyed my time
at the DMV and the people that I was working with. And it's
close to home so we just made the decision that that's what
I would do, is go back to that one.

Q Now, prior -- do you remember -- well, your date
of return, do you remember when that was to the DMV? Was --

A The date that I was to return was September 16,
2013.

Q Okay. Prior to that, did you talk with Ms. Stoll
about your return?

A I did.

Q And let's go step by step. What was the first
contact you had with her regarding your return?

A The first contact was via e-mail. I did send an
e-mail stating that I'm sure you probably heard by now that
I was going to be returning. ' And I did get a response back

from Dawn Lietz with a copy to Karen, basically saying, yes,
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we know you're coming back and, you know, basically we'll --
nothing elaborate, just we'll work with you when you get
here.

Q Okay.
A The second e-mail I, again, can't really recall
too many details, just that, you know, I was excited to

return. I actually made a phone call to Karen.

Q And roughly when was this phone call?

A This was about -- this was the week prior to my
return.

Q Okay.

A I called her because I knew that I had worked

previously 4/10s and I did not know if she wanted me in at
8:00 in the morning, if she wanted me there earlier to do
4/10s again, because I, you know, I didn't know what other
schedule changes had been made amongst the other employees.

Q And what did she tell you?

A She told me to come in at 8:00 and that my desk
was cleaned up and ready for me to go.

Q Did she give you any indication that you were
going to be put under investigation?

A None.

Q Did she mention anything to you about any prior
problems before you left?

A None.
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Q Now, if she had told you that the day of your
return we're going to place you on leave and investigate
you, what would you have done?

A I would have had an opportunity to go back and
take the job at Medicaid.

Q But instead, I think on the day of your return, I
think there was testimony you showed up for work and what
happened on that day?

A They brought me into the personnel office, had me
sign a slew of paperwork and when I stood up to return
upstairs, Karen, Dawn Lietz, and at the time, Annette, the
personnel officer that was, I guess, in charge of the case,
had called me into an office. And that was when I was
informed I was on paid leave pending an investigation for a

computer violation.

Q They give you any more detail or description?
A No, I asked. I asked -- I said I didn't
understand the violation. What -- I didn't -- hadn't done

anything. I didn't know what it was about. And I was told
that I would be given more information.
Q Okay. Eventually, I guess they contacted you for

an interview?

A I was scheduled for my first interview with Doreen
Rigsby.
Q And did that occur?
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A Yes. I went in and she had maybe three or four
questions for me. I can't remember all of them. They
basically amounted to have you ever taken a personal phone
call, havevyou ever gotten a personal e-mail. I can't
remember what some of the -- but they were along those
lines. I answeéred the questions and she shut the recorder
off and said, "I'm sorry. That's really all I have. I
don't know anything about the job description or anything,
so I really don't -- I'm going to submit my report upstairs
and we'll see what happens.”

Q Okay. No one gave you anything in writing,
prohibitions and penalties --

A No.

Q -- or specific details of what you had done
allegedly wrong?

A No. The only thing I got in writing was the form
that I signed saying that I waived the right for
representation.

Q Okay. So after that interview, you still weren't
brought back to work?

A I was not brought back to work. I called in
daily. I was told multiple times by Karen, she had no idea
what was going on. I believe it was the week before
Thanksgiving, I finally called and said this, you know, I

wanted to know what was going on. I was going to come in

RA - 0209




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

210
and get copies of my personnel record so that I could see
where this was at. I was unable to get anything. Nobody
was theré. I believe they told me that Annette was in a
meeting and that I had to come back. That was when I got a
call the next day for -- that I needed to -- no, I
apologize. That was when I got the specificity of charges.

I had a second interview prior to that.

Q When was the second interview roughly? Do you
remember?
A I believe it would have been October. It was

close to Halloween.

Q Okay. And who was the person interviewing?

A Again it was Doreen -- Doreen Rigsby.

Q Did she give you anything in writing prior to the
interview?

A The only thing I got was a copy of the paperwork

saying that I waived the right to representation.

Q Okay. And how -- in that second interview, what
did she go over with you?

A She let me know -- she apologized for having to do
it again, but they -- at that point, she sent the report
upstairs. It was not detailed enough and that the
supervisors upstairs wrote a list of gquestions that she
needed to get answered, so she proceeded to ask me those

guestions. Again, I don't remember all the details in
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the —--

Q What was the nature of those questions?

A Basically, the same thing as far as have I ever
done favors for anybody. I did not -- oh, she did ask me if

I ever called and talked to the sheriff's department, to
which I responded yes. As a revenue officer, we did. And I
said yes, I had. She said, "Did you ever --" I believe the
word was "misrepresent yourself," and I said I don't recall
ever misrepresenting myself. She proceeded to ask questions
and then about three-quarters of the way through the
interview she said, "Do you know anybody by the name of
Daniel and Jackie Cunningham?" And that was when I said
okay, now I -- now I knew a little bit more about the
situation they were referring to. So I let her know that I
did know them, and that he had got a DUI and he didn't know
how to fill the paperwork out and had asked for my
assistance. He's basically been in the area a long time,
knew a lot of people and didn't want to talk to anybody
else, because he trusted me to help him.

Q And was that the first time you were aware that it
was related to the Cunningham's?

A That was the first time I was -- yes.

Q And so you were here for prior testimony and
documents saying that in discipline you're supposed to be

informed of the charges. You still hadn't received any
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(inaudible) --
A I was still not given details at that time, only

that I knew it involved them.

Q Okay. And then after that interview --

A After that interview --

Q -- what happened?

A -- was the week before Thanksgiving when I tried
to get copies of my personnel record. I -- the day that I

went in and called and left them a message, I didn't hear
anything. The next morning, I got a call -- or I called in,
in the morning. A couple hours later, I want to say it was
somewhere around noon or 1:00, Karen contacted me and asked
me to come in. I did. And that was when Karen and Wayne
called me into the office and handed me the specificity of
charges. It was not until I received the specificity df
charges that I knew the whole story about what was going on.
Q Okay. If you turn to the Employer's Exhibit, the

specificity, on Page 2, Exhibit A.

A Is it under A, B or C?

Q It's A.

A A?

Q A, and that multiple zero is two on the right
there.

A Okay.

Q In the second paragraph, when you received this,
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it séys you transferred out in December for a promotion on
Decembef 5th,  And it says "The administrator decided it was
not necessary to investigate." Anyone ever explain to you
why they made that decision?

A Yeah, I was just told it was because I wasn't at
DMV .

Q Okay. But you still worked for the State of
Nevada, correct?

A Correct.

Q What is your understanding of their ability --
DMV's ability to bring forward these allegations even though
you weren't there anymore at DMV?

A I have actually --

MS. HOOVER: Objection. Calls for a legal
conclusion.

MR. BLANCK: It's not a legal conclusion. It was
her understanding of what the State could do.

HEARING OFFICER: Overruled.

MR. BLANCK: Go ahead.

HEARING OFFICER: Go ahead.

THE WITNESS: I had been informed that as long as
it's within the State it doesn't matter what agency it's at;
that they do have the authority to proceed if thefe's
violations.

BY MR. BLANCK:
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Q And what was your response when you realized they
were —-- this is now September and later in October
(inaudible) that they were -- regarding allegations of

things you did over a year prior?

A Like I had told them during the interviews and the
specificity of charges when it was handed to me, I wished
they had come forward sooner, because I would have recalled
the situation -- more details of the situation. I can, you
know, at that -- I was -- at no point in time was I afforded
the opportunity to defend myself. I was never able to say
this is what I did; this is why I did it; here's the proof.
I couldn't even -- and now a year later, I can't even go
back to the sheriff's office and say can you pull that
recording of when I called, because they're claiming I said
this and I didn't. So I was afforded no opportunity to
defend myself.

Q And the numefous references now to you accessing
confidential information, when you log onto your screen --

your computer, everything in there is considered

confidential?
A Everything in it is considered confidential.
Q Okay. So it's not like you went some place

special and tried to crack into somewhere?
A No.

Q Okay. Now, you've seen the chart. I'm not sure
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which exhibit, but it says around seven times or so that ybu
accessed -- or your computer screen went to Daniel

Cunningham and maybe three for Jacqueline.

A Uh-huh.

0 And you did this when you were at your -- at your
station?

A Yes.

Q During this time frame, up to -- before the time
you left, for the past -- I guess you left in December of‘
'12, had you -- what was your understanding or what do you

see occurring in DMV for pecople trying to assist others and
looking at the screens?

A Bruce Breslow made a big deal about helping
anybody that you could help. He actually had pins made and
everybody wore them that said "Yes, I can help you with
that.”" We had other phone calls, as was previously stated
by other people, we get calls. People just start pushing
buttons. They don't want to stay on hold, you know, so we
get calls that don't relate to specifically Motor Carrier.
We also get calls from motor carriers that are not
necessarily Motor Carrier business, but over the years they
build a rapport with us, they trust us and so they're going
to call and ask a question. If I had the answer, I would
give them the answer. If I didn't have the answer, I would

either, depending on what the situation was, I would either
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tell them, well, I would need to call you back so I can go
find out the answer or they're =- you know, that person is
not available. Let me get you their number so you can call
them. So it depended on the particular situation at that
time.

Q Okay. And then specifically with the Cunningham
screens you looked at, is it accurate to say -- what did you
do, did you just look at the screens? Did you print them
out? Did you hand them to somebody?

A I only viewed them. I did not give any
information to him. I never printed any information and I
never gave anyone any other information.

HEARING OFFICER: Him? Who are you talking about,
"him"?
THE WITNESS: Daniel.
HEARING OFFICER: Thanks.
THE WITNESS: Daniel Cunningham.
BY MR. BLANCK:
Q Okay. So you didn't give any information to the

sheriff's office?

A No.

Q And no other individual, correct?

A Correct.

Q You didn't even send any information to Daniel

Cunningham, did you?
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A Correct.

0 Nor his wife?

A Correct.

Q So the -- I guess the sum total of your violation

of confidentiality is you pulled these up on your screen?
A Correct.
Q Now, on the specificity again on -- still on
Page 2, in the fourth paragraph. It says here "This was a
result of the investigation validated by your own
admission." ©Now, the only investigation I think you

referenced was those two conversations with the

investigator?
A Correct.
Q Okay. And when you were accessing, it says here

that "You accessed confidential DMV database with
information for reasons outside of your scope of duty."
When you look at your scope of duties, I mean how do you —--
you were trying to help someone, but it wasn't specifically
a Motor Carrier function?

A Correct. I viewed myself as a DMV employee, not a
Motor Carrier, specifically, employee. And I did what I
could do to help anybody that called if it was a DMV-related
question.

Q You're aware of other employees doing the same

thing (inaudible)?
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A Absolutely.

Q And that was in -- within the last year before you
were —-—

A Yes.

Q -- left?

A Yes.

Q And down at the bottom of that first -- of that

same page, there's references of you talking to the sheriff,

and you said "force of habit." When you called the sheriff,
how many -- how many times did you call the sheriff's
office?

A I called them twice.

Q The first time what happened?

A The first time it was answering the phone a

hundred times a day, "This is Cara in Motor Cafrier."
That's how I introduced myself. I did not go back and
correct myself. I didn't feel the need to go there with
this person.

Q What did you talk about?

A I simply asked -- I was -- dealt with the process
because I was told that the sheriff's office -- something to
the effect of they had to sené the citation to the DMV and
then the DMV had to do something and send it back. And at

that point, I called to ask them how long we should wait,

what the point in the process was, because DMV was not
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showing record that we had ever received anything.

Q Okay. And this specifically wasn't your job
function though, correct?

A Correct. And that is why I contacted the
sheriff's office once on my lunch and once on my break.

Q Okay. And the second time, how did you introduce
yourself to the sheriff?

A The second time I simply said, "This is Cara. I
called you two days ago. You said you'd call me back. I
hadn't heard from you." And she, at that point, still
didn't give me any information.

Q Okay. Did you give them any information that was
confidential?

A No, I did not.

Q Then on the next page, which is Page 3, the
specificity. \In that first paragraph of the third line up,
it says "Information in the DMV cannot be distributed to
nonauthorized persons.”" Did you ever distribute any
information to a nonauthorized person?

A No.

o] Then they refer to the Exhibit F, which is on
Page 48 of that exhibit. Could you turn there?

MS. HOOVER: What page are we on?
MR. BLANCK: Page 48, the Breslow --

THE WITNESS: Yes.
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BY MR. BLANCK:

Q And you signed this in April of 2011, correct?

A Yes.

Q And this was the -- well, I guess about a year --
almost -- over a year and a half before you actually left --

A Yes.

Q -—- the DMV? How did you interpret this? You've

heard terms here saying that zero tolerance and so forth and
so on. How did you interpret what was highlighted, "the
first offense can result in termination"?

A Well, my understanding of this was, as far as
abuse of the system, would be things such as looking up
information to use for criminal acts, such as stalking or
harassing, doing things such as Tweeting or Facebook or
something to that effect, social networking on the system
while you should be working during business hours. Those
types of abuse. Giving information to people you shouldn't
be giving it to, whether it be another customer calling to
find out about an ex or even another employee. That was my
understanding and that if you did that, that if it's severe
enough, they could terminate you.

Q Okay. And they refer there, in that second
paragraph, or Breslow did to penalty, I think it's G-1. Do
you see that?

A Correct.
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Q And knowing what you know now, the penalty for

G-1, which is on Page 4, I think says level five is

termination.
A Correct.
Q Okay. When you looked at those two together, how

did you interpret what Mr. Breslow was saying if you
violated what the first offense meant?

A Say that one more time.

Q Sure. If you violated this provision, was it

automatic termination or —--

A No. That would be judged upon the situation at
the time.
Q Okay. And when you look at this and it says in

the first paragraph "People accessing records for
nonbusiness or personal reasons." Did you consider
enquiring about Daniel Cunningham's license to be

nonbusiness related?

A No, I considered it to be DMV business.

Q Okay. And it says personal reascns. What do you
feel -- did you get something personal out of this?

A I gained absolutely nothing by helping him.

Q I mean, you knew him and he was -- he was a friend

of yours though, right?
A He was -- yes, he's a friend of the family's.

Q Okay. And the next sentence does say "Other than
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for DMV business.”" It doesn't say just your department or
your Jjob duties, right?

A Correct.

Q And did you ever misrepresent your authority to
the sheriff's office?

A No, I did not.

Q And did you ever represent to anyone, sheriff's
office or otherwise, that you were working in a division
that issued driver's licenses?

A Never.

Q And about DUI information, did you ever try to

‘obtain any clearance to obtain DUI information?

A No.

Q And then you've been here for the testimony where
they say that they've terminated other people for similar
violations. Are you aware of other employees who have not
been terminated?

A Yes.

Q And I think you heard the testimony, I think it
was Mr. Seidel, stating that an employee who had sent
information, you know, to another individual was terminated.
Did you send any information to anyone?

A No.

Q Okay. Now, if you look at the Employee's binder,’

Exhibit No. 3. 1It's the Supervisor's Guide to Prohibitions
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and Penalties.

A Yes.

Q Did you obtain a copy of this yourself?

A I did.
Q And did you get this from who?
A It was on the computer. Access to -- we have
access to policies, procedures to being able to print them
out; put them in folders.

Q Okay. If you look at -- back to the Employer's
exhibit, I think it's Exhibit A. If I get it right. I'm
sorry, it'll be Exhibit B, Page 60.

A You said 6-0, 607?

Q Yes, 6-0. Under Exhibit B.
A Okay.
Q Is that -- what is that, an e-mail from

Mr. Cunningham? What does it give you?

A Yes. During the investigations, they asked for
proof that I was given permission, so I contacted Daniel and
asked him to please send me something that indicated he
asked for my assistance.

0 Okay. And then going back to their Exhibit A,
Page 4. 1It's a list of prohibitions and penalties. Do you
see that?

A Yes.

Q You're on Page 47
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A Yes.

Q Okay. And obviously you had no prior offenses, so
this is your first offense, correct?

A Correct.

Q So under B, you know, "for disregard and
deliberate failure to comply enforced statewide department
or regulations," what's your understanding of -- between the
minimum and the maximum? How does that work?

A Well, my understanding is -- and we even do if

with our Motor Carriers, is always take the lowest end

first.
Q And you're familiar with progressive discipline?
A Yes.
Q And have you seen that applied to other employees?
A Yes.
Q Okay. Under C-4, "Conducting personal business,"
just one and two -- well, let me -- number five is

termination, correct?

A Correct.

Q Okay. So the next one under C-4, that's not a
terminable offense, is it?

A No.

Q Okay. Then going down through (inaudible) G,
"misuse of information technology." Now, you've already

testified that you tied this to the statute and potential
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criminal wrongdoing and manipulation. How do you --_when
you look at that, do you feel -- how do you feel, if at all,

does that apply to your situation?

A I do not.
Q And why is that?
A Because it was not for personal reasons. I gained

absolutely nothing by helping this person. The nonbusiness

part is it was a DMV-related issue.

Q Okay. And did you manipulate or alter data-?
A Did not.
Q And did you commit any of the acts that were

listed in the criminal statute?

A No.

Q Underneath that it goes to H, "unauthorized or
improper disclosure of confidential information," and one to

five that's the whole spread of business, correct?

A Correct.

Q Did you disclose any unauthorized information to
anybody?

A Never.

Q Okay. And then next under that is seven, "acting
in an official capacity without authorization.™ You

mentioned your slip of the tongue where you said who you
were when you were calling. Did you, at that first phone

call, get any information or give any information?

RA - 0225




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

226
A No.

Q And when you called back, you didn't state you

were DMV, did you?

A No.

Q On the next page, Page 5, there's the evaluation
summary. Is that accurate of how your evaluations went?

A Yes.

Q Okay. And to your knowledge, was your supervisor,

Ms. Stoll, aware that you had received a broad variety of

questions from your Motor Carrier people regarding DMV

issues?

A Yes, we talked about it at our weekly meetings.

Q And these were questions that weren't related to
Motor Carriers, but they had -- regarding DMV?

A Some of them were, yes.

Q And I think there's been some testimony that you
looked up the wife's -- or you pulled up the wife's screen

on your computer, correct?

A Correct.

Q And it showed the same address as Daniel?

A Correct.

Q And what was your reason for looking at those
addresses?

A Daniel had told me that he had not received any

notifications from the DMV. And I was advised of a glitch
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in the registration system, where if spouses had, for
whatever the reason, different addresses on their -- on the
system, whether it be because they separated because
somebody didn't update their address, that there wés a
possibility that it could have gone to a different address,
if she had a different address under her name. That was why
I pulled her information up to look at it.

Q Okay. And, again, you're just looking at a
screen, correct?

A Correct.

Q And it's possible that -- or is it possible when
you're pulling these screen up you can accidentally pull up
various people's screens if you put in the incorrect
information?

A Incorrect information or if there's three people
with the same name and there's no identifying factors such
as a middle initial or a social security number. Absolutely
you can pull the wrong peoble up.

A So you've seen many screens where it ends up being
people that you had no interaction or need to know
information?

a Hundreds of them, yes.

Q Do you feel what you did deserves termination?

A No, I do not.
Q

And if you were allowed to return, having gone

RA - 0227




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

228
through this process, you know, what would you do
differently?

A I certainly wouldn't help anybody outside of Motor
Carrier ever again.

Q And what would you do with people's questions?

A I will forward them on to someone else, and if
they're upset, sorry.

Q If you turn to Exhibit 3 of the Employee's binder
onto Page 6, the top left corner.

A Yes.

Q In the bold paragraph there, what does it -- what
does it say about prompt action?

A It says "You as a supervisor are charged with the
responsibility for promptly taking corrective disciplinary
action when it is appropriate."

Q Okay. Do you consider the action taken against
you to be prompt in any way?

A Absolutely not.

Q And if you turn to the next page, Page 7, what's
it say in that number one heading, in bold?

A Number one or the one above 1it?

Q Number one.

A Okay. "Get all the facts and act promptly."

Q Okay. That's fine. Do you feel they acted

promptly?
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A No.

Q And you look down in that paragraph, what does it
say, about the fourth sentence up, where it starts with "The
longer"? Could you read that, please.

A "The longer the corrective action is delayed the
more unjustified and unfair it will seem to the employee and
to coworkers."

Q Thank you. Then if you look at Page 8 in the same

exhibit, it says "Types of corrective disciplinary action."”

A Yes.

Q What's the first sentence? Could you read that,
please?

A "It is expected that all corrective disciplinary

actions have been preceded by ongoing communication between .
the supervisor and the employee in an effort to correct the
situation."”

Q Okay. That's good. Thank you. Did that occur in

your situation?

A No.

Q Then turning to Page 9, the same exhibit, at the
bottom. There's a -- it's in bold and caps, "SPECIAL NOTE."

A Yes.

Q Number one, what does it say?

A "Provide a notice in writing of the allegations

against them before they are questioned."”
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Q Before -- especially regarding the allegations.
A Regarding the allegations.

Q Did that happen in your case?

A No, it did not.

Q And that's what your testimony was regarding the

interviews by the investigative (inaudible) times?

A Correct.

Q And let me see here. And just to be sure, you
had -- said you sent at least two e-mails and one phone call
with Ms. -- with your supervisor, Ms. Stoll, prior to your
return?

A Correct.

Q And how did you feel when you were told

immediately that you were being put on investigative on the
first day back?
A I was shocked. Shocked. Shocked and very
confused, because I had no clue what it was about.
Q And then, again, how did you feel when you found
out it was for things that had occurred over a year prior?
A I was a little upset by it.
MR. BLANCK: No further questions.
HEARING OFFICER: Cross?
MS. HOOVER: Okay.

CROSS-EXAMINATION

BY STATE:
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Q Now, you testified, Ms. O’Keefe that you got this

off the DMV website? Where did you get this?

A It was -- it’s in the -- they have a drive. I
don't know if it's a C drive, a D drive -- I don't
remember -- where they keep lists of manuals, policies and

procedures; those types of information.
Q And you pulled this off?
A This was in there, yes.
Q When?
HEARING OFFICER: This -- Exhibit 37
MS. HOOVER: Exhibit 3 of the -- of Employee's
exhibits. This guide that I don't know anything about.
THE WITNESS: I don't remember. It's been years.
I have -- we have binders with policies and procedures in

them and they change, we print them and --

BY STATE:

Q So you pulled this off before you left DMV
employment?

A Yes.

Q And it was years ago, is your testimony?

A It was probably -- yes. Yes.

Q And why did you pull this off if you've never been
in trouble?
A Just for the information on it. It was -- I had

put a binder together. I actually, at no point in time
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until now, ever went back and reviewed what it was.

Q Okay. So you don't know if this is --
A I don't know if it's current.

Q -- if it's current?

A Correct.

Q Okay. So you pulled this off when you were still

working there, which would have been back before December of

20127
A Correct.
Q But probably long before that?
A Yeah, I -- yeah.
Q And how long did you work there?
A I was there seven years.
Q So you would have been there in 20057
A 2006.
Q 20067
A Yeah.

Q Okay. And -- okay. Now, you also testified that
you turned down a job with Medicaid?

A Yes, I turned down -—-

Q They offered you a job?

A It was an interview. They offered to interview me
for the job.

Q Okay. So you did interview for that job?

A I have not --
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Q You turned down the interview?

A I had not interviewed.

Q Okay. So you hadn't been offered that job?
A Had not been offered the job.

Q Okay. Now, you also testified that you were

totally in the dark about what you were being investigated
for.

A Correct.

Q And would it surprise you to learn that the
investigator asked you in September, the very first time
that she interviewed you, if you knew who Daniel was?

A I don't recall them asking in the first interview.

Q Could they have asked you that?

A I never got a copy of anything, so I guess, yeah,
they could've.

Q And could they have asked you if you ever

represented yourself as a DMV employee to the sheriff's --

A That was in the second interview.
Q Could they have asked you that in the first
interview?

A No, she did not.
Q Okay. So if I --
MS. HOOVER: Then I'm going to have to bring a
rebuttal witness in and we're going to have to -- she's on

call. She'll come in.
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BY STATE:

Q All right. And then in the second inﬁerview they
asked -- isn't it true that they asked you about Daniel and
Jacqueline?

A In the second interview they did.

Q And they also asked you about contacting the

sheriff's office?

A In the second interview they did.

Q Okay. And it would totally shock you to find out
they asked you that in the first interview?

A No, I said it shocked me when I found out I was
being investigated for a computer violation. |

Q Okay. Then let's turn to the notice you got.
Let's turn to Page 13 in Employer's Exhibit A. Not 13,

sorry. I think I need Page 11. Is that your signature on

that page?
A Yes.
Q Does it say information of use? "This 1is to

advise you that you're the subject of an internal

administrative investigation relevant to the following

allegations: information of use."”
A Yes, it does say that.
Q "The use or manipulation or production of data or

information outside the scope of your job responsibilities.”

A Yes, it does say that.
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And that -- and so you don't consider that notice
allegation against you?

Well, that's on the first one as well, the use or
lation.

This is on 9-16.

I understand that.

That was your first --

Oh, that -- I see what you're saying.

That was your first notice of the --

That -- yes, that was the very first one that they
me that day. Yes.

Okay.

HEARING OFFICER: That's -- you're still on
t A, Page 112

MS. HOOVER: I am.

HEARING OFFICER: Okay. Thanks.

BY STATE:

Q And then before the second interview you got one
also; isn't that correct?

A Correct.

Q And I thought I tabbed it earlier. I think it's
Page 13 -- 15. The same -- okay. Page 15 of the same

exhibit, Exhibit A. And it says "information of use."

A

Q

Yes.

And it's notifying you that that's what they're
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A Correct.

Q Okay. And then isn't it true that you did an

entire predisciplinary hearing with Terri Carter?

A I -- yes, I did a -- yes, I did.

Q And isn't it true at that time you were able to

give your side of the story?

A Yes, I did.

Q And so when you said that you've never had a

chance to talk to anybody, you actually did talk to Terri

Carter about this before they terminated you?

A Before this -- yes, before the termination, but

not until after the first two interviews.

Q Right. But before the termination --

A Correct.

Q -—- you had a chance to talk to her?

A Correct.

Q Okay. Then let's look at that. That's under
Exhibit B in the Employer's book, and it starts with
Page 49.

A Uh-huh.

Q And if you go to Page 51, she discusses what you
discussed.

A Uh-huh.

Q Now, isn't it true that she says that you stated

236
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you did not give information that was not authorized by the

family friend?

A I'm sorry, say that one more time.

Q If you look at Item B-23 on Page 51.

A Correct.

Q "Ms. O'Keefe stated she did not give information

that was not authorized by the family friend."

A Correct.

Q Okay. And then it said you said that you accessed
the records during your break and lunch periods. Isn't that
what you told her?

A No. I called the sheriff's department during my

lunch and break.

Q So this is what Terri Carter wrote down. She's
wrong?
A Yeah. I called the sheriff's office on my break

and my lunch.

Q Okay. But you couldn't recall your work hours?

A Called the sheriff's office?

Q Well, it says you couldn't recall your work hours
on (inaudible).

A Correct. I knew I was 4/10s, but I couldn't
remember if it was 6:00 to 3:00 or 7:00 to 4:00, but I did
work 4/10s.

Q But you couldn't remember when you called the
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shefiff‘s department and you couldn't remember when your
breaks were?

A Well, no. I know I didn't say I couldn't remember
when my breaks were, and those were all roughly between
10:00-10:30 time frame and 3:00-3:30 time frame. Everybody
generally takes them close to the same time.

Q Okay.

A But my lunch hour fluctuated. Sometimes it was
11:00, sometimes it was 1:00.

Q Okay. So this report by Terri Carter, according
to you, 1is incorrect; that she --

A Some of the information is, yes.

Q Okay. Now, it says that you looked up data in the

database to validate the information your family friend gave

to you.
A Correct.
Q Okay. And you said that this person was a close

family friend?

A A family friend, vyes.

Q Okay. Now, you said that right after you signed
the paperwork to become a DMV employee --

A Uh-huh.

Q -- they put you on paid leave.
A Correct.
Q

And told you they were conducting an
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investigation.

A Correct.

Q That was pretty prompt after you signed that
paperwork?

A Yeah.

Q So that was pretty prompt action to start the

investigation, once you were a DMV employee?

A It was prompt as far as my resigning the paperwork
and coming back. It wasn't prompt in conjunction with the
violation.

Q Right. But as soon as you became an employee
again, they began this investigation?

MR. BLANCK: Objection. Argumentative. Asked and
answered.

MS. HOOVER: Well, there was a "but" to her
answer, so I'm just trying to clarify the first paft of the
answer.

MR. BLANCK: She already asked and answered.

You're trying to put words in her mouth, which isn't going

to work.
HEARING OFFICER: 1I'll sustain the objection
(inaudible).
BY STATE:
Q Okay. Now, you testified also that someone told

you that the State had the authority to investigate anybody
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at any agency, even if the vioclation occurred at DMV and
that -- and you were now working in a different division.

You said someone told you that.

A I've been -- yes, I was given that --
Q Who told you that?

A By prior supervisors.

Q And who were they?

A

Do you want me to give their names? Kelli
Quintero. |

HEARING OFFICER: I'm sorry, I missed the first
part. What did Kelli Quintero tell you?

THE WITNESS: I was advised that if it's within

the State that they can still -- regardless of the agency
that it's in, the State can still -- I guess -- I don't know
what the word I want to use -- prosecute or --

HEARING OFFICER: Discipline?

THE WITNESS: I'm sorry?

HEARING OFFICER: Discipline? 1Is that
(inaudible)?

THE WITNESS: Yes, there you go. Discipline.
BY STATE:

Q So if you're working at the Division of Industry,

DMV has the right to come over and fire you from their job.
Is that -- that's what she told you?

MR. BLANCK: Objection. Lacks foundation. It's
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an improper hypothetical.

HEARING OFFICER: She just said that that's what
she was told.

MS. HOOVER: That's what she --

HEARING OFFICER: And she's going --

MR. BLANCK: Well --

HEARING OFFICER: =-- I guess (inaudible) --

MR. BLANCK: =-- I guess you can answer if she --
did she ever tell you that?

THE WITNESS: No, she -- that's not what she told
me.
BY STATE:

Q But she told you that an agency where employees
not employed can work through the State to get that employee
fired?

A What she said was if you work for the State of
Nevada, it doesn't matter what agency, they can still follow
through with discipline.

Q So any agency can follow through with discipline?

A The State of Nevada can follow through with the
discipline at any agency.

Q Did she say that -- okay. But did she say that an
agency where you do not work --

A No, she did not use those words.

Q Okay. Could you have misunderstood what she was
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saying?

A I guess if you want to interpret it -- yeah, I
guess you could say there's a possibility.

Q Okay. Now, you also said that you had told
someone that it was not showing on the record that DMV had
received anything. Who did you tell that to?

A I'm lost. I'm sorry, I don't --

MR. BLANCK: Objection. Ambiguous. I'm not sure
what the question is.

MS. HOOVER: She was talking about talking to the
sheriff's department and you said, "And sending a citation
to DMV, " you talked about that and you said "I told them,"
and I don't know who them was, "that it was not showing
anything on the record that they had received anything.”
Who were you talking to?

THE WITNESS: No, no, no. I didn't -- I didn't
tell them that. The records on DMV was showing that we had
not received anything from the sheriff's office.

BY STATE:

Q And that led to you calling the sheriff's office?

A So I called -- contacted the sheriff's office, who
told me to find out where it was at in the process; that I
would need to contact records.

Q But you -- but how did the sheriff's department

know the record wasn't there?
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A They never told me that. They didn't know that it
wasn't there.

Q But you told them it wasn't there?

A No, I did not tell them it wasn't there. I called
them and I asked them what the process was.

Q Okay. Then who did you tell them that it was
not -- it was not showing the record -- in the record that

they had received anything?

A I didn't tell anyone that.
Q So your -- per your testimony --
A Daniel told me he got the citation and when I

looked at it, it was not showing that we had received it at
the DMV.

Q Oh, okay. And so did you tell Daniel it wasn't
showing up?

A No, I did not.

Q You just went and called the sheriff's department

on your own?

A Yes, I did.

Q Based on the information that was in the database?
A Yes.

Q So you actually made use of that information by

seeing that there was nothing in the database that had been
received and then you called the sheriff's department?

A I guess the knowledge that it had not been
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received is what -- the reason I called the sheriff's office
to find out the process.

Q So you actually used the information in the
database as the basis for making the call to the sheriff's
office?

MR. BLANCK: Objection. It's the same question
she just answered. Asked and answered.

HEARING OFFICER: I think (inaudible) I think the
whole point of that was clarification, and I appreciate
that. So overruled.

THE WITNESS: I'm sorry, I --

HEARING OFFICER: Do you understand the question
or do you want her to ask again?

THE WITNESS: ©No, no, no. I didn't hear what you
were saying, if I was supposed to stop or not. So, yes, I
had knowledge of the information and that's why I called the
sheriff's office.

BY STATE:

Q Okay. All right. ©Now, did Jacqueline ever ask
you to look anything up on her behalf?

A No.

Q And you did that because Daniel wanted you to look
something up?

A He didn't ask me to look something up. He told me

he wasn't getting mail and I was advised by -- I don't even
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know the team that it's called -- downstairs that here was a
glitch in the system that caused spouses to have -- if they
had different addresses that sometimes their mail would be
sent to the other address for the other spouse.
Q And did Daniel and Jacqueline have different
addresses?

A No, they had the same address.

Q Okay.

A And I did not provide that information to Daniel
either.

Q So you checked this for your own knowledge then?

A Because I knew of the glitch, yes.

Q Okay. Now, you said that you considered this a

business reason for getting into the database.

A Yes, DMV business.

Q Okay. But it wasn't Motor Carrier business?

A No, it was not Motor Carrier.

Q Okay. And then personal reasons that you did this

you said there weren't any personal reasons --

A Uh-huh.

Q -- but isn't it true that you told the
predisciplinary hearing officer you did this only because he
was your good friend?

A Well, I did assist him because he was a friend,

yes.
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Q Okay. And you don't consider friendship a
personal reascon for accessing a database?

A I -- no, because I did the same thing for our
truckers. They call and they ask information and we get

answers for that.

Q But they're Motor Carrier customers, the truckers?

A They don't always call about Motor Carrier issues,
but yes.

Q Okay. And -- but if someone you didn't know

called up and wanted you to access the database, would you
do 1it?
A I would not access it unless they gave me

permission and that information to assist them in completing

paperwork.
Q Okay. And you would -- even if you were in Motor
Carrier, you would -- you would look up somecne's driver's

license just if they asked you to?
A If it was something that I knew I could answer and

assist them with, yes.

Q Even though they're not Motor Carrier (inaudible)?
A Correct.
Q Now, you said you didn't misrepresent your

authority. When you called the sheriff's department, what
did you tell them?

A I simply asked them what their process was for

RA - 0246




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

247/
issuing DUIs, as far as how long they held on to it before
it was mailed to Carson -- or to the DMV. They actually

provided me with no information. She said, "I will have to

call you back." And I said okay, and left it at that.
Q And you told them you were with DMV?
A I -- the first time I called, I introduced myself

as Motor Carrier, yes.
Q Okay. And you looked at the wife's information
because you were trying to find out if an address change had

been placed on her account?

A Correct.

Q And on the husband's account?

A I did check his address as well, yes.

Q Okay. Okay. And you were still checking Daniel's

account as late as November?

A Yes.

Q Why were you still checking the account in
November?

A I couldn't tell you why I checked each time,

because he would call and ask a question; I would look
something up. I can tell you that the last time I checked
was simply to see if the process had completed itself; if we
had gotten the record from the sheriff's department. And at
that point we had, so that was the last time I had looked at

it. I had already assisted him in completing whatever
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paperwork he needed, and when I saw that the process had
completed itself that was the last time that I looked at his
record.

Q Okay. And did he call you up and ask you to check
it or did you just check it?
A The last time I just checked it.
Q Okay.
MS. HOOVER: Can we take just a quick break?
HEARING OFFICER: Sure.
(off the record)
MS. HOOVER: No further questions right now.
HEARING OFFICER: Redirect?
MR. BLANCK: No. Well, maybe. Strike that. The
proverbial, you know, one more question.

REDIRECT EXAMINATION

BY MR. BLANCK:

Q Cara, are you aware of any harm that your acts

caused to the DMV?

A No.
Q And because of what you did, has anyone ever told
you or stated that masses of people are going to be -- have

lost confidence in the DMV?
A No.
MR. BLANCK: No further questions.

MS. HOOVER: No further questions.
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HEARING OFFICER: I have one. You may have
already answered this. I just (inaudible) clarify it.
Employer's Exhibit -- it's under B, the predisciplinary
hearing, Page 51. It says Item B-23, second sentence. It
says "Family friend provided her with driver's license
number and that is what she gave the sheriff's office.” I
was just confused. Did you give that to the -- to the
(inaudible) ?

THE WITNESS: I gave the driver's license number
to them so they could look it up.

HEARING OFFICER: The first time?

THE WITNESS: The first time.

HEARING OFFICER: But not the second time?

THE WITNESS: Correct.

HEARING OFFICER: Okay. So what she wrote in this
report is correct?

THE WITNESS: As far -- yes, he provided me with
the driver's license number and I did tell the sheriff's
office this is the license number that got the citation.

HEARING OFFICER: Okay. And then Item C-4;
"O'Keefe stated this was a DMV-related issue and she
accessed the records during her break and lunch period." So
-- and then here you're just -- you -- I'm just trying to
gather because you had testified that it was (inaudible) --

THE WITNESS: Well, I knew I called the sheriff's
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HEARING OFFICER: Yes.

THE WITNESS: I do -- I do not recall when I
looked up his records. I don't recall the time frames.

HEARING OFFICER: Okay. So do you know it's
possible that (inaudible) =--

THE WITNESS: 1It's possible. Absolutely.

HEARING OFFICER: -- it's also possible that it
wasn't?

THE WITNESS: 1I'm sorry.

HEARING OFFICER: 1It's also possible that it
wasn't during your break?

THE WITNESS: " That I looked up the records?

HEARING OFFICER: Yeah.

THE WITNESS: It is possible.

HEARING OFFICER: Okay. Does that lead to any
further questions, Counsel?

MS. HOOVER: Yeah, i1t does for me.

HEARING OFFICER: Okay. Go ahead.

RECROSS-EXAMINATION

BY STATE:

Q If you could look at Page 17 on Exhibit A. Now,
these are the dates and times that you are alleged to have
accessed the records. Would you have been on break at 8:34

in the morning?
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A Possibly on lunch.

Q Now, it doesn't matter if you're on break because
you're not allowed to access the DMV database if you're on
break for your own personal reasons, are you?

A For personal reasons, no.

Q And isn't it true that if you wanted to look at a
computer on your break there's one in the breakroom that you
could go look up the Internet or do what you wanted?

A Correct.

Q Okay. And then you testified earlier, just now,
to me, the first phone call you just asked about procedure.
But then you just testified to the hearing officer that you
provided the license number and information about the
citation.

A Well, I didn't provide it. I just said this is
the license number that got the citation. He got a DUI and
I need to know what the process -- how you guys work the
process so that we can figure out -- I didn't tell them all
of that. I don't remember what I told them. It was almost

two years prior, but --

Q (Inaudible) what were you trying to —--

A What's that?

Q What were you trying to figure out?

A I was trying to figure out what the process was;

how long it takes for the citation to come to the DMV and
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whatever else information they could provide about 1it.

Q But why did you need to know when the citation

would get there?

A Because he was attempting to fill out some
paperwork for a restricted license and there was some —-- I
was given information -- somebody told me that it was -- it

had to be a certain time frame from the citation. That's
why I called them, because I didn't understand the process.
So there was a certain time frame that you can apply for a
restricted license, but I wasn't given clear information.

That's why I called the sheriff's office.

Q And he could have looked this up on his own on the
Internet?

A Possibly. I don't know if he had access to
Internet.

Q Okay.

MS. HOOVER: Nothing further.

HEARING OFFICER: Redirect?

MR. BLANCK: No further questions.

HEARING OFFICER: All right. Thank you. We're
done with this witness?

MR. BLANCK: Yes. This witness and --

HEARING OFFICER: Then do you have any other
witnesses? |

MR. BLANCK: I have no further witnesses.
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HEARING OFFICER: Okay.

MR. BLANCK: We move for admission of Exhibits 2
and 3 of the Employee. 2 is her personnel file, which she
has verified as her complete personnel file, and 3 she's
verified that that's what she took from the DMV records.

HEARING OFFICER: And 1 is a duplicate
(inaudible)?

MR. BLANCK: The -- 1 is a duplicate, yes.

HEARING OFFICER: Okay. Ms. Hoover, any
objection?

MS. HOOVER: Well, to the extent that that -- that
she said she got it off some website somewhere when she was
working, I -- my problem is that the Prohibitions and
Penalties have been revised in 2007, so I don't even know if
this is valid or has any meaning. And I will put a rebuttal
witness on about the P and P's that are in effect and what
date is on those.

HEARING OFFICER: Well, perhaps it's better to
wait. 1I'd rather reserve ruling until after I hear.

MR. BLANCK: Well --

MS. HOOVER: Because I have no idea if this is --
what it is. I mean the people that run HR don't -- haven't
seen it.

HEARING OFFICER: My inclination is to admit it

and it goes to the weight (inaudible).
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MS. HOOVER: I wouldn't have a problem with that.
It's just I don't -- 1

MR. BLANCK: That's all I --

MS. HOOVER: =-- think that it is --

HEARING OFFICER: Okay. All right then.

MR. BLANCK: =-- that's what I want it for is --
and I understand, this doesn't have Prohibitions and
Penalties in it, so I'm not -- we haven't -- I mean whatever
they produced that these other prohibitions and penalties --
I mean we've gone along with this is what they put in the
specificity.

HEARING OFFICER: Okay.

MR. BLANCK: This was procedure.

HEARING OFFICER: Okay.

MS. HOOVER: But this isn't even dated.

HEARING OFFICER: Well -- and, again, I'm going to
go through and sift through all the documents. So I'll go
ahead and admit 2 -- Employee's Exhibits 2 and 3. So we
have the Employer's Exhibits A, B, and C and then Employee's
Exhibits 2 and 3 admitted into the record.

(Petitioner's Exhibits 2 and 3 were received in

evidence.)

MR. BLANCK: Thank you.

HEARING OFFICER: And then you're done with your

case?
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MR. BLANCK: Yes.

HEARING OFFICER: And then I guess you have a
(inaudible) ?

MS. HOOVER: We have a couple rebuttal witnesses.'
One was going to have to (inaudible).

HEARING OFFICER: Okay.

MS. HOOVER: And then let me go out in the hall
for a second.

(off the record)
HEARING OFFICER: You've been previously sworn in.
(WHEREUPON, the witness was previously sworn.)
ALYS DOBEL
HAVING BEEN RECALLED AND PREVIOUSLY SWORN, TESTIFIED AS
FOLLOWS:

THE WITNESS: Okay.

HEARING OFFICER: So why don't you just go ahead
and state your name and then Ms. Hoover is going to question
you again.

THE WITNESS: Do I need to sign in again?

HEARING OFFICER: No.

THE WITNESS: Okay.

HEARING OFFICER: (Inaudible). All right. Are
you ready?

MR. BLANCK: State you name.

THE WITNESS: Okay. For the record, my name is
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Alys Dobel.
MS. HOOVER: Thank you.

REDIRECT EXAMINATION

BY STATE:
Q There's been some talk about a Motor Carrier
employee that accessed some records and did some -- a

stalking incident. Can you tell me what year that was?
A Yes. The records show that it happened in 2007.
Q Okay. Now, has this employee been disciplined

since then?

A Yes.

Q And was she disciplined in 20117

A Yes.

Q Since the Bruce Breslow memo was signed by
everyone?

A It was around the same time. Oh, I can't
remember.

Q Was it for misuse of technology?

A No. It was not for misuse of technology.

Q Was it information -- okay.

A No.

Q All right. And then do you know when DMV's
current Prohibitions and Penalties went into effect?
A Yes. They were revised in 2007. I believe it was

February.
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Q Okay. All right. And they haven't been revised
since then, to your knowledge?

A No, they have not.

Q And if you look at Exhibit 3 in the Employee's
binder, which is the Prohibitions and Penalties, the date on
the front of that page is June 27, 20037

A Yes.

Q So -- and you haven't -- you're not familiar with
this document?

A No.

Q Okay. All right. And this is -- this says
Supervisor's Guide to Prohibitions and Penalties. And at
least we know for sure the P and P's were revised in 20077

A That's correct.

Q Okay. Thank you.

MS. HOOVER: That's all.

HEARING OFFICER: Sorry. You said that the
Prohibitions and Policies were revised?

MS. HOOVER: And Penalties.

THE WITNESS: Penalties.

HEARING OFFICER: Penalties. Okay. Let me just
(inaudible) the same name (inaudible).

MS. HOOVER: Yeah --

THE WITNESS: No.

MS. HOOVER: -- this is the guide to it.
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HEARING OFFICER: Okay. Thank you. (Inaudible) .
MR. BLANCK: That's okay.

RECROSS-EXAMINATION

BY MR. BLANCK:
Q Ms. Dobel, I can't remember, when did you start
working for HR for the DMV?

A February of 2010.

Q- So you weren't there in 2007, right?
A No, I was not.
Q So if this employee —-- we had testimony this

employee with this TPO was in 2009 or 2010. You weren't

there at that time either?

A No.
Q Okay.
MR. BLANCK: Also -- well, maybe if I get some

leeway 1 could recall on rebuttal my only witness to go
outside the scope of rebuttal. Some things have come up.
If T could just ask of those now and we can get all wrapped
up or I get -—-

MS. HOOVER: Okay.

HEARING OFFICER: (Inaudible) --

MR. BLANCK: Okay.

HEARING OFFICER: -- and I think for the sake --

MR. BLANCK: Sure.

HEARING OFFICER: -- of brevity.
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BY MR. BLANCK:
Q You became aware that Ms. O'Keefe was returning to
the DMV in August of 20137
A I know she was returning. I don't remember the
exact date.
Q Okay. And isn't it true that you never told
Ms. Scholl [sic] not to talk to her about the potential
investigation before she returned, did you?
A Who's -- oh.
MS. HOOVER: Could you rephrase that? I'm
confused as to --
MR. BLANCK: Did you --
MS. HOOVER: I didn't hear the whole question.
MR. BLANCK: No, let me -- you never told
Ms. Scholl [sic] not to talk to Cara about the investigation
that was going to take place within that -- prior to her
returning?
THE WITNESS: I don't remember if I talked to her
specifically about that. Yeah, I --
BY MR. BLANCK:
Q You may have had no conversation about her return?
A I'm sure we had some conversation about her
return, because it typically comes in through my office.
But --

Q Right. Did you specifically tell her not to tell

RA 0010
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O'Keefe that if she returned she

would be under investigation for these allegations that

occurred the year before?

A I don't recall.
Q Okay.
MR. BLANCK: No further questions.

MS. HOOVER:

Just one.

REDIRECT EXAMINATION

BY STATE:

Q You reviewed the Motor Carrier case over the lunch
hour --

A Yes.

Q -- isn't that true? So the information that

you're representing to the hearing officer is based on your

review of that record --

A Yes.

Q -- to clear up the record?

HEARING OFFICER:

MR. BLANCK:

HEARING OFFICER:

THE WITNESS:

HEARING OFFICER:

done with

MS. HOOVER:

HEARING OFFICER:

this witness?

Okay. Thank you.

All right. Recross (inaudible)?

No further questions.

Okay.
Okay.

All right. Both the parties
Yes.

Okay. Thank you.

RA 0011




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

202

MR. BLANCK: Yes.

THE WITNESS: Okay. Thank you.

HEARING OFFICER: Jeff, do you want --

MR. BLANCK: Yes.

HEARING OFFICER: -- this Exhibit 1, the copies?

MR. BLANCK: Yeah, I'll take them back. I could
use my stack (inaudible) printed on the other side
(inaudible) .

MS. HOOVER: She's on her way. We called her 20
minutes ago. DMV is --

HEARING OFFICER: Down the street?

MS. HOOVER: Yeah, so she should be here
(inaudible) --

HEARING OFFICER: Okay.

MR. BLANCK: Who is -— who's the next witness?

MS. HOOVER: That's (inaudible).

MR. BLANCK: No, no. Who is it?

(off the record)

MR. BLANCK: Pardon?

HEARING OFFICER: I've never delayed a decision so
people could get a transcript. You're (inaudible) --

MR. BLANCK: Yeah.

HEARING OFFICER: -- and then do closing?

MR. BLANCK: And then do closing, yeah.

HEARING OFFICER: Yeah, that was -- I've never
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done that before in these cases.

MS. HOOVER: Yeah.

HEARING OFFICER: I don't even get a transcript
before I make my decision.

MR. BLANCK: Okay. And what time frame are we
looking at for a decision? That's...

HEARING OFFICER: Thirty days.

MR. BLANCK: Thirty days?

HEARING OFFICER: Thirty days. Yeah. (Inaudible)

MR. BLANCK: Can I just talk -- I'll just confer
with my client.

HEARING OFFICER: Okay.

MR. BLANCK: Yeah. So you saild you were going to
do closing today, correct?

MS. HOOVER: Yeah.

MR. BLANCK: Okay.

MS. HOOVER: Yeah, I am. Have you ever waited
until -- waited until a later date for closing?

HEARING OFFICER: We've done written policies on
occasion. And usually that's been when there's been a two-
day hearing and -- but...

MS. HOOVER: So I don't know what we want to do.
(off the record)

MS. HOOVER: She -- Doreen is here.
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MS. RIGSBY: Hi. Where would you like me to sit?

HEARING OFFICER: Good afternoon. There's a seat
over there and there's a sign-in sheet. If you could sign
in and then I'll swear you in.

MS. RIGSBY: Okay.

MR. BLANCK: Actually, you can sit (inaudible).

MS. HOOVER: Yes, facing it.

MS. RIGSBY: Oh, okay. In front of the mic, huh?

MS. HOOVER: Ready?

MS. RIGSBY: Yes.

HEARING OFFICER: Go ahead and raise your right
hand, please.

(WHEREUPON, the witness is sworn.)
DOREEN RIGSBY
HAVING BEEN CALLED AND SWORN, TESTIFIED AS FOLLOWS:

THE WITNESS: Yes.

HEARING OFFICER: Okay. State your name and spell
it as well, your first and last.

THE WITNESS: 1It's Doreen Rigsby. First is
D-O-R-E-E-N, last is R-I-G "S," as in "Sam," "B," as in
"boy," and "Y," as in "yellow."

HEARING OFFICER: Ms. Hoover.

DIRECT EXAMINATION

BY STATE:

Q Where do you work?
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I work for the Department of Motor Vehicles.
In what division?
Central Services.
Okay. And were you the investigator on the Cara
sciplinary case?
Yes.
And did you interview Cara O'Keefe?
Yes.
Did you interview her twice?
Yes.
In the first interview, did you ask her if she
d herself as a DMV employee with Carson City
Office?
I did ask her, yes.
Did you ask her if she knew Jacqueline and Daniel?
Yes.

Did you ask her the same things in the second

Yes.

MS. HOOVER: No further questions.
HEARING OFFICER: Cross?

MR. BLANCK: Sure.

CROSS-EXAMINATION

BY MR. BLANCK:

Q

First interview was pretty short, wasn't it?
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A Yes.
Q And they sent you back to do more, correct?
A They -- we all kind of weren't too sure if we

asked everything, so they did ask me to do another one.

Q Okay. So as you sit here, you say you're sure you
asked her those two questions. Is that because you reviewed
your notes? How do -- how can you remember so clearly that
you asked her that specifically?

A Basically, each gquestion was around the gentleman
in question.

Q Okay. So as you sit here today, it's just your
recollection that you asked her about Daniel Cunningham in
that first interview?

A No, I do have notes.

Q Okay. And you looked at those notes before
testifying today, correct?

A Yes.

Q Okay. But Ms. O'Keefe, she didn't take any notes
during your interview, did she?

A I don't believe so.

Q But then you came back for a second interview that
lasted much longer than the first, correct?

A Yes.

Q Okay.

MR. BLANCK: No further gquestions.
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MS. HOOVER: Nothing further.
HEARING OFFICER: Redirect?

MS. HOOVER: Nothing further.

HEARING OFFICER: No? Okay. All right then.

That's it. Thank you.

THE WITNESS: Okay. Thank you.

HEARING OFFICER: Thanks for coming. That's

(inaudible) .

THE WITNESS: Thanks.

MS. HOOVER: Thank you, Doreen.

MS. RIGSBY: Yeah.

HEARING OFFICER: Any further witnesses --
rebuttal witnesses from either party?

MR. BLANCK: Not from the --

MS. HOOVER: No.

MR. BLANCK: -- employee, no.

HEARING OFFICER: All right. Are the parties

ready to have closing arguments?

MR. BLANCK: Yeah. Could like -- are we on the

record? Could I have a short break?
HEARING OFFICER: Sure.

(off the record)

HEARING OFFICER: Are you ready, Ms. Hoover?

MS. HOOVER: I am.

HEARING OFFICER: (Inaudible) again?

20/
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MS. HOOVER: Sure. Okay. We've listened to a lot
of testimony today, and now it's the hearing officer's job
to decide whether substantial evidence supports just cause
for Cara O'Keefe's termination.

Now, substantial evidence is evidence that a
reasonable mind might accept as adequate to support a

conclusion under State Employment Security Department v.

Hilton Hotel, 102 Nev. 606, from 1968 -- 1986. "Substantial

evidence does not include the idea of this court weighing
the evidence to determine if a burden of proof was met or
whether a view was supported by a preponderance of the
evidence. Such tests are not applicable to administrative
finds and decisions."

Basically, the test 1f whether there's substantial
evidence to sustain the decision. And it's not equated with
preponderance. There may be cases wherein two conflicting
views may be each supported by substantial evidence, but if
the State has provided its own substantial evidence then the
discipline must be upheld. The substantial, reliable, and
probative evidence presented today has shown that Cara
O'Keefe accessed the confidential DMV database for a friend,
represented to the sheriff's office that she was working on
DUI issues for DMV, all in violation of regulations,
policies and procedures.

As a revenue officer for the Motor Carrier
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Division, she was not permitted to access the confidential
database unless it was for an official job-related duty, and
that her job-related duty was in Motor Carrier. You've
heard testimony from Karen Stoll that Motor Carrier
employees don't have duties regarding driver's license. 1In
fact, her own voicemail directs people to call Field
Services if they have a driver's license issue. And that is
what Cara O'Keefe should've done.

Instead, she accessed the records roughly 13 times
if you count them up. I think they don't —-- some of them
were combined in the SOC, but on numerous occasions before
the -- between the months of July and October, she accessed
the records. And by her own testimony, the informatioﬁ she
gleaned from those records was the reason she called the
sheriff's office, to see if those documents had been
forwarded and to ask about the process. So she did use the
information in the database to call the sheriff's
department. If that record hadn't -- had been there she
wouldn't have had a reason to call the sheriff's department.

The computer printouts are clear in the exhibit
that she accessed the database while working at 7:30 in the
morning, 6:30 in the morning; all different times of the
days in that four-month period.. Sometimes when she was on a
break, but other times not when she was on her break. And

it really doesn't matter if she was on her break or not,
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because she was using State equipment in a State building
and accessing the confidential database in violation of
policies and procedures for something that had nothing to do
with her job in Motor Carrier.

Her job as a revenue officer for Motor Carrier did
not permit her to dig into that database for a friend. And
if the man gave her permission to look at the record, she is
still forbidden to do that. We've had testimony from Karen
Stoll that permission by Nevada residents does not give a
DMV employee permission to violate the policies and
procedures of the DMV confidential database. She also had
no permission at all from the wife to look at the wife's
record. She didn't work for Central Services or Field
Services, and she had no authority to access that database
just to see if something was there. She's not permitted to
do that.

And you've heard testimony from Ann Yukish-Lee
that Central Records is the ones that handle the DUI
revocation issues and they don't call sheriff's offices.
They sometimes call the court, but they don't really deal
with the sheriff's offices. You've heard testimony today
that a total of five people have been fired or allowed to
resign since Bruce Breslow's directive was issued for this
same offense. All of the fired employees signed it,

including Cara O'Keefe. The directive states in bold
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letters that the first offense can result in termination.
And the P and P's are clear, it's a five. It's means that
you get termination for the first offense.

The substantial, reliable and probative evidence
today shows that O'Keefe signed the directive and then she
proceeded to violate the directive through her actions. She
is being treated consistently with the way other employees
who signed that directive and violated that directive were
treated. Since 2011, DMV has been very consistent with how
they have handled that.

Now, the U.S. Supreme Court, in Engquist v. Oregon

Department of Agriculture, ruled that discipline doesn't

have to be exact, but it does basically have to be
consistent. They ruled that we've never found the equal
protection clause and located in the specific circumstances
whereas here government employers were alleged to have made
an individualized subjective personnel decision in a
seemingly arbitrary or irrational manner. And the highest
court in the land recognizes that not every decision can be
exact, but it does have to be consistent. And that's what
we have here. This was consistent. She accessed the
database. She had no reason to access the database. She
did it for a friend. And even though she got good
evaluations, she was forbidden to do this. And as a long-

time employee, she should have known that.
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We've had other decisions by hearing officers that
said each case has to be treated in accordance with its own
factual content. No two cases are exactly alike. And the
results in a somewhat similar case must not dictate the
result in any other case. That was in the Twitty case. But
basically the court -- even the court here, Judge
(inaudible) adopted the Enggquist language in one of his

orders in the case of State of Nevada v. Sturm. In that

case, the judge also ruled that no provision in any C 284
requires or even permits dismissal of a discipline near a
matter for an undo lapse of time.

I know that Ms. O'Keefe is upset that the
investigation did not begin until the fall of 2013, but
that's when she returned to DMV. DMV learned of her illegal
access into the database. The supervisors learned of it
only after she left DMV, and they could not do anything
about it. She worked for the Division of Insurance.

There has been absolutely no policy, procedure,
statute or regulation that says that any state agency that
once hired an employee can reach into some other agency to
impose discipline on that employee. I don't know of
anything in the regulations. There's been no evidence of
anything in the regulations. And, in fact, Alys Dobel,
who's been with the state for 28 odd years has never heard

of such a thing.
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And so the substantial, reliable, probative
evidence reveals that 0O'Keefe misused the information
technology and that is an offense that required termination
for the first time you do it. She misrepresented her
authority. She talked to the sheriff's department and said
she was with DMV and she had a driver's license issue. She
doesn't have a driver's license issue as a DMV employee,
checking on DUIs. That is outside the scope of her job in
Motor Carrier and she had no business making that phone
call.

She conducted personal business on working hours,
because she was accessing the database at 6:30 in the
morning, 7:30 in the morning right when she got to work.
Nobeody is on break at that time, even if that's what she
wanted to argue. But she's not allowed to get into that
database, period.

The State had just cause to terminate her
employment and the substantial, reliable, and probative
evidence reveals that the State had just cause. So the
State requests that you uphold her termination.

HEARING OFFICER: Thank you. Mr. Blanck.

MR. BLANCK: First, the (inaudible) applies here.
Undue delay. Why? Well, you had laches, which is an undue
delay and prejudice to the individual. And, obviously,

Ms. O'Keefe was prejudiced because she couldn't call the
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sheriff's office. She didn't know what was going on a year
later after the alleged incidents. And what the DMV has
failed to show you or give any regulation, there's no
tolling for them. Oh, she left so we're just going to hold
this in abeyance. If she ever comes back -- what if she
came back 10 years later? They're saying they can still
bring this up and then investigate and terminate her?

No. They let the evidence get stale. They didn't
do anything. It took two interviews from the -- from the
investigator, unrefuted because they couldn't figure out
what they wanted to do. What's Ms. O'Keefe supposed to do?
She decesn't know what she's supposed to do either. She has
no clue that this is going on. And also they blindsided her
and there's no provision to allow for that either.

Ms. Scholl [sic] testified, "I was precluded by Ms. Dobel
from telling her anything that was going to happen."

Ms. Dobel said, "I don't remember saying that." I think
that'd be something she'd remember saying based on a
potential termination.

So they could have informed her at any given point
in August of '13, saying, oh, you're coming back. Well,
guess what, we're going to, you know, restart an
investigation, which she could have objected to at that time
saying wait a second, why the delay. What's, you know,

what's the delay for? And the delay -- the first delay is
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you heard it from the two employees. "I overheard telephone
calls and I didn't report it until December 28th." Four
months. Well, they cite Prohibitions and Penalties that say
they were obligated to report this. And I'm like, well, 1if
they had that obligation, how come they're not fired for
wailting four months to bring it forward when they can no
longer do énything about it? You don't hear anything about
that.

Well, they waited four months so that's the way it
goes and, you know, we have no timeline, we have no time
frame. I'm like yes, you do. Everything we've brought up
says promptly deal with discipline. They didn't.

Now, you know, substantial evidence and what's in
the record; the issue here is what did Ms. O'Keefe do wrong
that justifies termination? I mean that's the whole thing
and that's the whole contention. And you look at
specificity of charges and there's been split testimony as
to did she do what they say or not, you know, employees came
forth and made allegations and then should she have done
this or shouldn't she. And they chose which prohibitions
and penalties to use on Page 4 of their Exhibit A. Okay.

Now, if you look at the first one, disregard and
deliberate failure to comply with enforced statewide
department of office regulations and policies. Let's say

that's true. First offense is two to a five. Well, guess

RA 0025




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2’16
what; you heard Ms. Dobel testify, "We use progressive
discipline.”" Who do you have but Ms. Cara O'Keefe, a
seven-year excellent employee, high performance, bringing in
revenue? Nothing's wrong when she leaves on December 5th,
But Ms. Scholl [sic] tries to, you know, justify her
decision by saying, "Well, later I had found errors that she
had done." So what? It has nothing to do with her
performance or her evaluations, and it's just a way to cover
herself for saying, "Well, I'm going to discipline you now
and then termination you."

Well, using progressive discipline, you know, you
get a written reprimand or even a suspension on that first
offense saying, well, she did this wrong. Well, they don't
want to look at that. You don't hear them talking about
that. All's they say is accessing confidential information.
And it makes it sound like, you know that, you know, she's
supposed to run off to Russia and hide because the NSA is
looking for her because of these disclosures. It's
ridiculous. Confidential information means she goes in and
logs onto her computer. Everything that comes up is
confidential. What did she do? She looked at it, right?

Did she send it to anybody? Did she manipulate
it? Did she tell anybody what she saw? No, she didn't.
Now, they made this general statement, "Five employees have

been terminated for doing the same thing." We don't know
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incidents given as to when or by -- not even by name, but by
incidence of what they did. We heard Mr. Seidel testify,
oh, yeah, we just got rid of one employee or let them
resign, same thing, for sending out information they had
taken improperly off of the system. Well, guess what;

Ms. O'Keefe didn't send out any information to anyone.

So that's not the same. And they're saying
everybody gets terminated, and we brought up Jennifer
Irving; it's like no termination. And they're saying, well,
that's too long ago. Whether you believe it's '09, '1l0 or
in '07, the testimony unrefuted is these same prohibitions
and penalties were in effect in some form at that time.
Accessing confidential information and misusing it can lead
to termination potentially. Well, great. A woman who goes
out and misuses it and makes hundreds of phone calls, stalks
the victim she finds -- a two-week suspension.

Well, Ms. O'Keefe didn't do anything close to that.
Now they're saying we're tightening it up. We want to be
tough. And I'm like, okay, you know, no one says you have
to do the same thing. But if you look first thing with
Page 4, we'll get to -- and then I get to the "tightening
up." On Page 4 of their Prohibitions and Penalties
listings, conducting personal business during working hours,

one or two. All right. Write her up. You call this
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personal? You give her a written reprimand. That's all you
get. That's the max.

Now, G, all right. What they want to do with G is
pick and choose the language that applies. And I'm like
that's absurd, because you've got to give the whole -- the
whole regulation meaning -- just like any statute, you can't
just pick and choose certain words. That actually would
negate everything else. What they want to use G for is
simply saying the use of information outside the scope of
your duty is termination. Well, how do you explain that
with H-4 that says it's one to five for unauthorized or
improper disclosure of confidential information? The two
conflict. And the only reason they conflict is if you use
DMV's interpretation.

The interpretation of G, misuse of information;
what does that mean? 1It's given by that criminal statute.
What do they mean by "misuse"? They mean by altering data,
fraud, changing documents, manipulating things. That's
what's immediately -- immediate grounds for termination. I
agree.. No argument. You commit something that potentially
is a crime. You should be fired. Now, they don't have to
wait here for it to actually be prosecuted. It just says
maybe subject to prosecution. But that whole context, that
whole frame, for immediate termination, has to be in that

context. You interpret that differently, there is no

RA 0028




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2719
substantial evidence that she did any of these things wrong
that could lead to any criminal violations.

So without that, you look at H-4 and it's like it can
run the range if it's really serious. What she did wasn't
serious. She looked at screens. I'm like, you know, it's
almost like give me a break. She looks at screens every
day. Now she looked at them and she made some phone calls
for a friend. They're saying you shouldn't do this and
we're like, okay, you want to discipline her. Fine. She
has no previous history of doing this. They already
mentioned Jennifer Irving had multiple suspensions until her
last one for something else; she's still working there.

Not Ms. O'Keefe. I mean this somehow, you know,
was totally unacceptable and grounds for termination
immediately, not by what they say. And number seven is the
same thing. "Acting in an official capacity without
authorization." She says, geez, I told them I was with DMV
but the next time I didn't. I'm like, great, you know, what
if she does that at home, you know, makes a mistake. It's
like people make mistakes. That doesn't mean they have this
number five, maximum termination, because she wasn't trying
to deceive anybody. She didn't get any information that
wasn't available anyway, and that's undisputed.

So you look at these Prohibitions and Penalties

and alls they're hanging there hat on is G and then saying
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it should be the max because this was just so awful.

Well -- and then we told her so. And when did you tell her
so? Well, if you go back to Page 48 in their Exhibit A,
which is that letter from Bruce Breslow. They drafted it.

I think the same concept of drafting contracts. If there's
ambiguity it goes against the person that drafted it, not
the recipient. Is there ambiguities in here? Yeah. What
are the ambiguities? Well, you look at it and it just says,
number one, it's to all DMV employees, not just Motor
Carriers. So he's dealing with the entire DMV. Great.

In that first paragraph, you know, he talks about
here's some issues we've had, you know, people accessing
records for nonpersonal reasons and we don't want you to do
this, you know. Now, you heard Ms. O'Keefe testify saying,
well, personal to her meant for my benefit, not for some --
not for a potential client benefit or somebody asking DMV
questions.. And you heard her testify that she was told,
look, help everybody. We want the DMV to be helpful. And
that's understandable because there's been ranting and
ravings about problems with DMV. And they're saying no, be
helpful. Ms. O'Keefe testified that even Mr. Breslow said
that. I want you to help everybody. Don't be an obstacle.

So the second paragraph there, and it goes to G-1,
the one with -- and they even cite the criminal statute.

And they say see, Ms. O'Keefe, we told you right there. You
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violate that, that can get you prosecuted. And guess what;
even he doesn't get it right. He says the first offense can
result in termination, not shall, all right, not has to. In
their own Prohibitions and Penalties, if you violate that
provision there is no discretion. Number five, termination.
So all of a sudden he's like, no, I don't -- I'm not doing
that. Okay. Not termination, not mandatory, you know, not
this, you know, zero tolerance that we heard talked about.

Going down in the next paragraph, the information
contained, you know, the system is confidential covered by
the Privacy Act. And I'm like, I understand that. So who
received private information that wasn't supposed to? Not
the sheriff, okay. Maybe Ms. O'Keefe. And I'm like, but
she has access. If she clicks the wrong screen she's going
to see private information of numerous people like she does
her job every day. All right. So she looks at a screen,
she moves on, she moves off. She doesn't tell anybody. She
doesn't use the information for any, you know -- you know,
to give it to someone, to -- anything for her benefit or
anybody's benefit. She's trying to find out a process.

And he closes in his letter by saying,
"Appropriate disciplinary action will be taken if violations
occur." Appropriate, not termination. And that's the whole
problem with this letter. Yes, she signed it, she read it a

year and a half before she left. And now they're saying,
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well, you're supposed to remember it. You signed this, you
know, we went over this with you. Okay. Her teétimony is,
"I got all these people that are answering questions outside
the scope of Motor Carriers. We help people."” Maybe she
went too far, and I'm saying fine. She went too far; you
want to give her a written reprimand, okay.

There was no damage to DMV. There was no locss, no
fraud, no data was changed. No one got any monetary
benefit. I mean where is this terrible conclusion that has
occurred because she did this? And alls they say is, well,
this is what we do for everybody. They're terminated. And
it's not true. Everyone doesn't get terminated and not for
doing the same thing, and they have no evidence that anyone
did what she did that got terminated.

Now, they write in their prehearing brief that the

Dredge decision covers this and you have to defer to the

agency. And that's totally absurd. The Knapp decision came
out afterwards and says no, no, no, you're here to review
the agency's decision. Dredge applies for security issues
at prisons. We're not dealing with that. You get to look
at this and say, okay, what's this big picture? What are we
loning at here? Does Ms. O'Keefe deserve to be terminated
based on the facts presented, you know? And it's like if
she had prior histories of discipline, they warned her, they

had done things, we wouldn't even be here. TIf she had any
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previous history of saying, hey, we told you once before not
to do this. You did it again. You're out. Never happens.
No progressive discipline.

And yet they're saying terminate her because she's
so terrible. And the process they used I think there is no
tolling and the laches defense, which is a common law
defense saying yoﬁ can't just wait. Now, if they're saying
they couldn't do anything because she left on December 5th,
case closed. Who says they have the right to reopen it?
They didn't present any testimony to that. They just did
it. They get to hold it in abeyance for how many years?
Forever? What's too long? No one's —-- you have no -- you
have no guidelines for that. They just said we did it and
we did it to her detriment, because we didn't tell her. And
she told you. She goes I was applying for another job. I
could have gotten an interview. Alls Ms. Scholl [sic] had
to do was say, hey, guess what, you come back, we're going
to have to investigate these allegations of misconduct.

That could lead to termination. She denies saying anything.

Well, Ms. O'Keefe said, "I talked to her a couple
times." Why? I don't even know when to come back. How did
she find out what time to show up? So Ms. Scholl's [sic]
testimony doesn't carry a lot of weight that she never
talked to her and she said, "I don't remember," not that I

didn't. Big difference. So what do you tell her?
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And then her testimony, Ms. Scholl [sic], is well,
she was a bad employee. Well, she's exemplary in her evals,
but after that I felt that she was a bad employee. Did you
tell her that? You're coming back saying I think you're a
terrible employee, but come on back. No. Ms. O'Keefe said,
"Your desk 1is there ready and waiting."

A setup if I've ever heard one, defines the laches
defense and just justifying a termination with things that
don't even fit in their prohibitions and penalties and a
misinterpretation of their own rules and regulations. They
are governed by the specificity of charges. I mean they
can't add, they can't take away from it, you know, it's in
there. That's what's in there. And, you know, it states —-
it's interesting. In their first page, it goes two
employees came forth separately. You heard the testimony.
One employee came forth and then she went and got the second
one. So you can add a little bit. No, that's not true.
That's not what they did. That's not how it came forth.
That's not how what the information -- or the testimony was
on how this occurred.

And in the specificity it says, you know, it
refers to -- it's great on the second page, "The
administrator decided it was not necessary to investigate
the allegations." You know what that means? It's not

serious. They didn't say, you know, the sole reason we're
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not investigating is because she's not here anymore. Well,
they still knew she was a State employee; Why couldn't
they, you know, they could have done the investigation;

Made the findings saying guess what, she's not eligible for
rehire. Then they don't have to take her back if she
doesn't pass probation from the other job. But they don't
do that.

Instead, they try to say, look, you know, look at
what you did and now we're hiding behind confidentiality and
saying, well, we think there's other people that did this.
But then Mr. Seidel said, well, it wasn't exactly the same.
The other people were worse. And they still have an
employee there that did something exceedingly worse, so
there is no consistency. And because there's no consistency
they don't have to rely on what they want to say they want
to do to Ms. O'Keefe.

And, you know, giving her the two interviews --
there's some differing testimony. Well, the investigator
says, "I come the first time and then got done and it's like
they didn't 1like it."™ Well, Ms. O'Keefe testifies and even
if you take that she was told "manipulation or production of
data outside the scope of your duty." That's in their -- I
don't know the exact exhibit. It's in the record there, but
we talked about that. By who, when, dates, times? Give

them to me so I can respond to those allegations. That's
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what due process requires. I don't just say what did you do
wrong? I'm charging you with violating our rules and
regulations.

Okay. Okay. How do you respond to that? I don't
know. Tell me when you think I did it. Who did I do? What
did I do? When did I do it? That didn't happen in the
first interview. They needed a second one to just kind of
ferret out everything, but they were required to tell her
ahead of time in writing guess what, here's what we say you
did on what date and we're going to terminate you for this.
How can she prepare? That's the whole thing. There's no —-
there's no equity. There's no due process. There's laches.
She can't prepare for her defense. She gets blindsided.

And why? Because she got, you know, she was a great
employee for seven years. She misunderstood a -- or
misinterpreted a few regulations that could get her hand
slapped and get written up? Yes.

Instead, now we're hearing it's like -- I don't
know if they keep hearing this, but confidential database.
The whole database is confidential. It's not like she went
and broke through some firewall to access information. And
that's what we hear when people access confidential
information. Everything she's got is confidential. What'd
she do with it? Her eyes looked at the screen. And I'm

like for that you're going to terminate her? And I'm like,

RA 0036




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

287
well, she's was doing things wrong (inaudible). Okay.
That's not right.

Howeyer, give her the warning -- she told you. If
you tell me this, I'm not going to help anybody. I'm not
going to follow -- I'm just going to do the very basics of
what I'm supposed to do and that'll be it. We won't have
any problems. And they can do that, because the whole point
of progressive discipline is corrective action.

So that's what I think should be done here, is
less than termination, you know, I think it's a written
reprimand. If they want to suspend her for two weeks, I'm
like, you know, I think that's still severe, but to
terminate her, end her career over this, to me, is absurd
and not supported by substantial evidence, nor is it
supported by your ability to review their decision in

Knapp v. State, which is 892 pP.2d 575.

HEARING OFFICER: Say that again.

MR. BLANCK: 892 p.2d 575. That was in 1995.
That came out after Dredge. And there have been numerous
decisions -- none in Nevada, which is not surprising --

dealing with delays, but McClelland v. Department of Public

Safety out of the Court of Special Appeals in Maryland,
166 Md.App. 1 in 2005. Basically, the court there ruled
there saying you're right, untimely action can be removed or

kicked out. ©Not all of it sometimes, but some can if you --
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if you miss your time frames, you miss your deadlines, you
don't do things promptly. You can't do them.
HEARING OFFICER: What's the case again-?

MR. BLANCK: McClelland v. Department of Public

Safety, 166 Md.App., A-P-P, 1 -- number 1, 2005. It's a
little -- it was hard finding anything directly on point,
but it does talk about not -- action that was learned
earlier and not timely taken, pursuant to Maryland codes.
Thing we have here is saying what's the code as to how soon
they have to act. Well, guess what, DMV and the State
haven't adopted any regulations and code. So now they want
unfettered discretion to say we determine when we can and
when we can't.

You shouldn't let them do it. She doesn't deserve
to be terminated. She should be reinstated with back pay.
If they want to impose other discipline, so be it, and she
can get on with her life, and the DMV won't be any worse
off. You heard the unrefuted testimony for that. Thank
you.

HEARING OFFICER: Thank you. Ms. Hoover, are you
going to have a few things you want to say?

MS. HOOVER: I have rebuttal and I'm permitted to
do that under the hearing officer rules.

HEARING OFFICER: That's fine.

MS. HOOVER: First of all, this argument about
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laches; they had no ability to investigate her when she was
an employee of another agency. She was not a DMV employee
when this came to light. DMV views this as an extremely
serious violation. That is why Bruce Breslow put his memo
out in 2001, so that all of the divisions of DMV would be on
the same page. Yes, it went to all the divisions, and it
went to all the divisions so that every single employee
looked at this, went over it with their supervisor and was
told you can be fired for this. Don't do it.

These records are held in trust for the people of
Nevada. You're not allowed to look at them. You're not
even allowed to look up your own record. That is misuse of
technology. And so she comes —-- she notifies them she's
coming back to work. The testimony of Karen Stoll is she
spent hours and hours trying to see if this person could
possibly be a Motor Carrier employee. She was trying to
clear Cara, because she knew what the penalty was. And
not -- and -- so nothing could happen until Karen was able
to determine this is in no way, shape or form a Motor
Carrier customer.

And she testified as to all the databases she

looked at, even to the logs, I think, that Cara filled out

during the day of her daily activities so that she could
figure out if there was any legitimate reason to look at

this. And they could not begin the investigation until that
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time. A supervisor in Motor Carrier does not have time to
spend looking up this kind of records for someone who no
longer works for them. If she wasn't working there, there
was nothing they could do. The reversion provisions in the
statute say that you have a year to make permanent status.

Ms. O'Keefe did not make permanent status. She
came back. She was notified in August. So she was only
gone for seven months. She left in December. She --
they -- she was notified -- DMV was notified in August of
the following year that she'd be returning. She came back
in September. So not even a year had gone by, and then when
she became an employee -- and DMV didn't have any say in the
matter. When someone is reverted off of a probationary
position and they revert to their old job, the other agency
has to take them back, even if they have to basically throw
someone out of the job that they took to fill. So if
O'Keefe were to come back, the person who took her job would
get put on the layoff list if there were no other openings.

So it’s not -- it's not a situation where DMV had
a choice about taking her back. But DMV views this as a
very serious violation. That's why the memo came out. So
that from that point forward all the discipline would be
consistent. And that's what they've done. They have
managed to terminate people who have gone into the database

for any reason. Some people go into it for friends. Some
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people like to look up old boyfriends. You're not allowed
to do that. They don't let you do that. And so the
investigation couldn't even be considered an investigation
because they didn't look at the allegations from these two
employees until Karen basically looked through all those
databases, all those records to determine is there anything
there. Then they could begin the investigation.

Now, he says that there's different P and P's and
he cites this unauthorized or improper disclosure of
confidential information. DMV has other information that's
confidential that isn't in the DMV database. They have
personnel information that's confidential. That could be
covered under here. There's all kinds of information that
an organization would have that would be considered
confidential under the statutes. And depending on what they
release, it could be a one to five.

All this talk about the forgery statute under
NRS 205.481, it doesn't mean that everybody who gets into a
record is going to forge some document, but it does notify
people that if you do that you could get criminally charged
with that. But she did use the data in deciding to call the
sheriff's office, and noticing that these records weren't
the same, checking to see if addresses were the same, trying
to make sure of all this stuff. Her sole responsibility to

help people under that "Ask me, I can help you with that"
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slogan means that she's supposed to refer them to the
correct part of DMV that can help them out. It doesn't mean
that she's supposed to go nosing around in people's personal
records.

She had no permission from anybody to look up the
wife's record. She looked up the husband's record she says
because she had permission. But it doesn't matter. I can
give you permission. I could give Karen permission to look
up my record tomorrow and she wouldn't do it, because she's
not allowed to do that. And everybody understands it. And
the other thing that was telling about the testimony is
almost every witness who sat up there knows that this is a
violation of the policy and procedures, and they would not
look up those records. They understood it. Even witnesses
that testified on Cara's behalf said the same thing. So
they all know that it was a vioclation.

Now, the Department interprets its prohibitions
and penalties, and that's entitled to deference, because
just because an employee reads them and says, well,.that‘s
not how I see it. Well, that's how DMV sees it. That's how
DMV has interpreted those prohibitions and penalties and
that's how they've applied them in a consistent manner
throughout the agency. And that is entitled to deference.

The idea that she just looked at the screens is

not true. She had to enter someone's name. She had to
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enter someone's driver's license. She héd to enter some
kind of information to access those records. They don't
just pop up. And that's what she did. And the substantial,
reliable, and probative evidence reveals that.

Now, counsel says that they should have
investigated while she was gone so when she came back she
would not be eligible for rehire. I don't know any
provision that permits an agency that no longer has an
employee working there to investigate them so they can say
you're no longer eligible for rehire. There would be all
kinds of due process issues with that, because the employee
is entitled, as Ms. O'Keefe was, to be notified of the -- of
the charges to be able to tell her story to the
investigator, not once but twice. She got to tell her story
to the investigator twice. She got to tell her story to the
predisciplinary hearing officer. So she had three chances
to put her position forward before DMV before discipline was
imposed.

MR. BLANCK: I want to object. That's not the

testimony of the first investigation. It was very short,

so.
MS. HOOVER: Well, she wasn't -- that's --
HEARING OFFICER: So noticed for the record, but
she did have three -- I would have to agree that she had

three opportunities to discuss the incident.
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MS. HOOVER: And as far as the testimony of Karen
Stoll, she testified she did give her good evaluations, but
she didn't know that she was getting into the confidential
database and looking things up that she had no business
locking up. That would have definitely changed the
evaluations and would've led to termination.

The letter from Bruce Breslow, there's a reason
that that line says that she can be terminated for this.
It's in bold. 1It's underlined. He wanted people tc see
that. There's a reason it's bolded and underlined. It was
to put the employees on notice this is not a joke. This
decesn't mean you can look up your own record or you can look
up your friend's record. It means that you're not allowed
to do that. And I think that DMV did everything it could.
When they were told she was coming back they began looking
at whether they were going to have to investigate this.

And there was no way to tell her, oh, we're going
to investigate you if you come back, because they didn't
know if any of these allegations even had any basis. They
didn't know if this guy was a Motor Carrier employee [sic].
And Karen had to -- Motor Carrier customer. Karen Stoll had
to look at the records and determine what was going to
happen. So, yes, it was basically nine months from the time
that she left DMV. And it was only -- it was a much shorter

time than that because they didn't find out until after she
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had gone. The supervisors did not know that she had been
accessing the confidential database. If they had known that
they would have launched an immediate investigation and she
probably would have been fired before she was able to
promote up to the Division of Insurance.

Other employees have been treated the same way.
If this employee is treated differently then it's not fair
to all the other employees that have been fired for
accessing the database. DMV has been consistent. They have
not put people's names into the record on purpose, because
it isn't fair to those other people to have their records
made public, and they're not allowed to do it by law.

I'1ll say in closing that DMV has treated
Ms. O'Keefe the same as other employees and they have --
they had no authority at all to investigate her, but when
they were forced to take her back then they had to look at
the violation, because they cannot treat her differently
than others. Others have been fired for this and she did
the same thing that she was -- that every employee who
testified here knew that this was wrong and she knew it was
wrong. And so we're asking that you uphold the termination.

HEARING OFFICER: Thank you. I guess Jjust a
couple comments. G-1 on the -- as far as the Page 4. I
guess, Mr. Blanck, your interpretation, the way I'm

understanding it, is that they have to be -- there has to be
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some tie to NRS 205.481, and the way I read it, it doesn't -
- 1t just says "may be subject to prosecution.” I don't see
a requirement that (inaudible) fall under that.

MR. BLANCK: I think the "may" applies here, but
it doesn't mean you have to go out and prosecute them
criminally. But I think that sets the standard of what type
of misconduct we're looking at. Not that -- I agree. You
can't say it if you don't -- if I don't prosecute you I
can't discipline you. I think that's where the "may" comes
in. In other words, you may be prosecuted and for what?

For all these things; manipulation. So my argument -- well,
they're saying just the use, and I'm kind of going if you
just say that use can get you terminated, you don't need a
whole bunch of prohibitions and penalties. It negates the
others.

So I understand what you're saying. You're right.
It does not mean prosecution is mandatory, but "may" means
that in this -- I don't think you can pull it out and look
at it separately. That's -- so I'm tying them together that
way, not by the fact that you have to prosecute.

HEARING OFFICER: But wouldn't you agree that if
it was just the use of production data or information
outside the scope of one's job responsibilities would be a
violation?

MR. BLANCK: It would be a violation, but not a
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terminable offense. I think the number five, mandatory
termination, means you did something that was possibly a
crime. That's why -- that's why you're terminated, because
the next one under there says "unauthorized or improper
disclosure of confidential information." Same thing.

That's the use of confidential information is a one to a
five. There's a realm. I'm saying G-1, by being five only,
the five only has to apply with conduct that's potentially
criminal or serious =-- or rises to the level of that
seriousness.

HEARING OFFICER: I guess that goes to if that's
what they meant, why didn't they say that specifically?

MR. BLANCK: Well, that's what I'm saying here.
They put it in there.

HEARING OFFICER: But why didn't they say clearly
it (inaudible) --

MR. BLANCK: I don't know why they didn't -- I
don't -- but if they didn't think NRS 205.461 [sic] had any
weight, don't put it in there. They put it in there, so you
have to give it some meaning.

HEARING OFFICER: Well --

MR. BLANCK: And as well as -- well, no ——- I mean,
yeah, it is in there. It has to be given meaning. You
can't ignore it. They want to ignore it.

-HEARING OFFICER: Okay.
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MR. BLANCK: I don't think that's appropriate
(inaudible) .

HEARING OFFICER: Ms. Hoover, do you want to
respond to that?

MS. HOOVER: The testimony was that other people
haven't been charged criminally, but still have been fired
under this very provision. None of the people that have
been for this provision since 2011 were charged wifh
NRS 205.481. You may be charged. It is a warning to the
employee that if you manipulate that data in such a way that
it's forged, you can also face criminal penalties.

HEARING OFFICER: I -- no, I understand that. I
guess -- and well, if --

MS. HOOVER: It doesn't say you have to.

HEARING OFFICER: -- if you go with the
interpretation of G-1 that it's just the use of the data is
a five, then what's the point of H-4? Isn't that
duplicative or is there a difference between them?

MS. HOOVER: There's different -- there's a
difference between what is in the database and other kinds
of confidential information that DMV may handle. In other
words, the personnel records aren't in the database. Nobody
can get into the personnel records, yet you can get a one to
a five if you release those confidential personnél records

under 284.718 and 284.726 of the NAC. So this H-4 could
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cover that also. There's other types of confidential
information that is a one to a five. And that's not the
information that's in that production data and information
technology databases. That has its own separate P and P,
which is a five. So there's other confidential information
that H-4 would cover.

HEARING OFFICER: Okay.

MR. BLANCK: That's not what it says though,
but -- because then H --

MS. HOOVER: Well, that's why they're separate.

MR. BLANCK: Well, G-1 doesn't say -- it says
manipulation/production of data and is -- and the only
testimony is that she accessed confidential information
improperly.

MS. HOOVER: It's information technology. It's
under misuse of information technology.

MR. BLANCK: Right. And she didn't -- all she did
was go on her work computer. How that's information
technology abuse, because computers are technology? I mean
it just opens up -- like you said, it opens it up for
anything. Anything you do using your computer at work we
can fire you for the first offense. I think that's what the
hearing officer --

MS. HOOVER: If you get into the -- if you get

into the confidential DMV database for a nonbusiness
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purpose, yes, you can be fired for that.

| MR. BLANCK: Everything is confidential, so you're
right. Why is four listed if everything she looked at was
confidential? And that's what you're faced with as far as
interpreting -- how do you give that meaning to give the
other ones meaning?

MS. HOOVER: Four covers other -- doesn't cover
the -- isn't a -- |

MR. BLANCK: Doesn't —--

MS. HOOVER: -- doesn't cover database. It just
talks about disclosure of confidential information.

MR. BLANCK: She was -- she's charged with
exposure of confidential information. That's what -- I mean
I don't know how many times I heard that in testimony.

Not —-- she's not improperly giving data to somebody. No.
You accessed confidential information for personal use. And
I'm like there you go. Yeah --

MS. HOOVER: She did and she used it to call the
sheriff's office.

MR. BLANCK: And there it is. Personal business,
number four -- C-4, an unauthorized thing. H-4. Nothing in
G-1.

HEARING OFFICER: Okay. I understand --

MR. BLANCK: Okay.

HEARING OFFICER: -- both your arguments -- both
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party's arguments. And we're going to close the hearing and
close the record. 1I'll have a decision within 30 days. I
thank both parties for presenting (inaudible) good closing
arguments. Thank you.

MS. HOOVER: Thank you.
MR. BLANCK: Thank you.
(Whereupon, the hearing
was adjourned.)

--000--
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