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JURISDICTIONAL STATEMENT  

The Hearing Officer's decision reversing the termination of Appellant Cara 

S Keefe ("O'Keefe") was served on April 22, 2014. Pursuant to NRS 233B.130 

.11 d NRS 284.390(8), Respondent State of Nevada, ex. rel., its Department of 

otor Vehicles ("DMV") filed its Petition for Judicial Review on May 21, 2014, 

the First Judicial District Court of the State of Nevada in and for Carson City. 

he district court issued its Order Granting Petition for Judicial Review and 

etting Aside Hearing Officer's Decision on June 15, 2015. 

DMV served the district court's Order on O'Keefe on June 23, 2015, via its 

otice of Entry of Order. Pursuant to NRS 233B.150 and NRAP 3(a)(1) and (2) 

d 4(a)(1), O'Keefe filed her Notice of Appeal on July 21, 2015. The appeal was 

t mely and this Court has jurisdiction over this case pursuant to NRS 233B.150. 

he appeal is from a final order of the district court. 

ROUTING STATEMENT  

On September 21, 2015, the Supreme Court transferred this case to the Court 

• f Appeals pursuant to NRAP 17(b). This is an administrative agency appeal and 

presumptively assigned to this Court. 

STATEMENT OF ISSUES  

The issues are as follows: 

1 



(1) Whether the Hearing Officer's decision exceeded her authority under 

RS 284.390(1) and (6); 

(2) Whether DMV promptly informed O'Keefe of the conduct for which 

terminated her; and 

(3) Whether DMV violated NAC 284.462 and deprived O'Keefe of her 

r ght to transfer back to DMV. 

STATEMENT OF THE CASE  

O'Keefe was employed as a Revenue Officer for the DMV Motor Carrier 

• ivision when she was terminated for accessing DMV's computer database over a 

ear before her termination. She had no prior discipline. She appealed her 

t rmination to a Hearing Officer who reversed her termination and ordered that she 

e reinstated with back pay, except for a 30-day suspension. The DMV filed a 

•etition for judicial review of the Hearing Officer's decision. The district court 

r versed the Hearing Officer's decision. O'Keefe has filed an appeal and seeks to 

ave this Court reverse the district court's decision and reinstate the Hearing 

O fficer's  decision. 

I I 

1 / 

II 
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STATEMENT OF FACTS  

O'Keefe was employed by the State of Nevada from January 2006 through 

ecember 16, 2013. RA, Vol. I, pp. 16-18; AA, pp. 12-14) She was employed as 

a Revenue Officer for the DMV Motor Carrier division from December 11, 2006 

u til December 5, 2012 and then rehired on September 16, 2013. RA, Vol. I, pp. 

1 6, 23; RA, Vol. II, pp. 20, 203. 

DMV has a slogan that it wants to be helpful to all its clients. RA, Vol. III, 

p 153. It has a motto, "Yes, I Can Help You With That." DMV employees wear 

buttons with this statement emblazoned on them. AA, pp. 134-35. A Motor 

arrier DMV employee was personally instructed by her supervisor to help their 

cnstomers as much as they could. RA, Vol. II, pp. 198-99. 

O'Keefe was regularly stopped by customers "asking all sorts of DMV 

rOated questions." AA, p. 134. O'Keefe did not transfer phone calls and 

gravate customers further. She found out what they needed and tried to assist 

em. AA, p. 134. 

While O'Keefe worked for the DMV, she was told that she brought in 

a ove-average revenue for delinquent licensing fees and taxes. RA, Vol. I, pp. 39- 

40; RA, Vol. II, pp. 21-22, 205. Her supervisor Karen Stoll ("Stoll") said, "When 

' "RA" refers to Respondent's Appendix, Volumes I, II or III followed by 
t e applicable page numbers. "AA" refers to Appellant's Appendix followed by 
t1ie applicable page numbers. 
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s i e was there, she always handled her accounts. She fabulously handled her 

a counts." RA, Vol. II, p. 143 (emphasis added). 

O'Keefe had not had any prior disciplinary action and all of her performance 

e aluations were "exceeds standards" except for two in 2007 in which she was 

r ted as "meets standards." RA, Vol. I, pp. 6-7, 23; AA, pp. 6-7. 

On January 25, 2012, Stoll, O'Keefe's immediate supervisor for five years, 

s id O'Keefe "exceeds standards". RA, Vol. II, pp. 93, 95; RA, Vol. II, p. 148. 

Stoll specifically said O'Keefe continued "to follow all policy and procedure" and 

used "all collection methods" available to her. AA, p. 32. Stoll commented, 

our Payment Plans are structured pursuant to Division Policy and Procedure and 

ou maintain consistent follow-up on your payment plans." AA, p. 32. She said 

Keefe continued to be self-motivated and helped others on her team. AA, p. 32. 

inally, Stoll said: 

You are receptive to change and will reprioritize work 
assignments based on the goals/priorities of the Division. 
You offer suggestions to your team and your supervisor 
when you think of procedures that might be streamlined, 
enhanced or changed to help staff or the customer. 

.r A, p. 32. 

In July, August, September, October and November 2012, O'Keefe accessed 

t e DMV database in order to verify the address of two citizens with the male 

citizens' permission. RA, Vol. I, p. 4; RA, Vol. II, pp. 30-31, 32-33, 226-27, 247- 
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AA, p. 141.2  The male citizen said he was not getting mail that other DMV 

ployees said had been sent out. O'Keefe was checking to see if the wife had a 

d fferent address which the system was using. ROA, Vol. II, p. 33, 226-27. The 

1 st time O'Keefe checked the database in November 2012, the process was 

c mplete and DMV had received the record from the sheriffs department in regard 

t the male citizen. RA, Vol. II, p. 247-48. 

In August 2012, O'Keefe made two calls to the Carson City Sheriff's 

department on behalf of the same male citizen. RA, Vol. I, p. 4; RA, Vol. II, pp. 

65. On December 28, 2012, over 4 months later, two employees told 

dministrator Stoll about the calls. RA, Vol. II, pp. 39, 42, 63. When one of the 

ployees had complained to O'Keefe's supervisor Administrator Stoll in the past 

a out procedures O'Keefe did not follow, she was told, "[T]hat is how Cara works 

hr cases; that's her way." ROA, Vol. II, p. 42. The employee felt that if O'Keefe 

as being considered for another position, "it was important that she be more 

closely supervised than she had been in the past for this reason." ROA, Vol. II, pp. 

, 49. The second employee was asked by the first to tell Administrator Stoll 

about the August calls in late December 2012. RA, Vol. II, pp. 66-67, 69-70, 129. 

ven though O'Keefe was still working for the State of Nevada, Administrator 

2  Essentially, O'Keefe went into the system when she was not supposed to. 
Vol. II, p. 103. She did nothing for the citizen that she would not do for any 

(*her customer. AA, pp. 134, 141. 
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Stoll decided "it was not necessary to investigate the allegations." RA, Vol. I, p. 

4 (emphasis added); RA, Vol. II, p. 128. 3  

On December 5, 2012, O'Keefe left DMV to work as a management analyst 

af the Nevada Division of Insurance. RA, Vol. I, p. 4; RA, Vol. II, pp. 20, 204; 

A, pp. 21, 23. She did not become a permanent employee at the Division of 

surance and in September 2013, she returned to her Motor Carrier DMV job 

p4rsuant to her right. AA, pp. 9-11. 

Stoll became aware that O'Keefe was returning to DMV around the middle 

August 2013. RA, Vol. II, pp. 130, 149. Stoll knew that O'Keefe had "that 

security to come back to that position" and that Stoll "had to make room for her." 

Vol. II, pp. 132-33; AA, p. 11. Stoll testified that she "was instructed by my 

pervisor that we must revisit the issue of the witnesses coming forward about 

isrepresentation. . . ." RA, Vol. II, pp. 130, 155 (emphasis added). A week prior 

t(ol) her return to DMV, O'Keefe called supervisor Stoll who told O'Keefe to come 

at 8:00 and that her desk was cleaned up and ready for her to go. RA, Vol. II, p. 

i.  2 7. When she returned to DMV on September 16, 2013, O'Keefe received a 

n tice informing her that she was the subject of an internal administrative 

i vestigation relevant to a violation of the DMV's Computer Usage Policy. RA, 

ol. I, pp. 2, 23; RA, Vol. II, pp. 131-32, 150-51, 208. She received a notice that 

3  DMV admitted that "promptly dealing with discipline is an important 
fi ctor in dealing with employees." RA, Vol. II, pp. 123, 161. 

6 



sae was being placed on paid administrative leave effective that day. RA, Vol. I, 

pp. 2, 24; Vol. II, p. 209. 

Other than two brief interviews after September 16, O'Keefe was not told 

hat was going on. She called in daily and was told by Stoll that Stoll had no idea 

hat was going on. RA, Vol. II, p. 209. On November 22, 2013, more than 2 

onths after she had returned to DMV, O'Keefe received the Specificity of 

harges. RA, Vol. I, p. 3; Vol. II, p. 212. 

O'Keefe was charged with conduct which occurred 15 months earlier: 

aking calls on August 8, 2012 and August 10, 2012 to the Carson City Sheriff's 

ffice regarding an individual's driver's license and "representing yourself to be an 

ployee whose job it was at the DMV to assist individuals with driver's license 

i sues." RA, Vol. I, p. 4. The Specificity of Charges said, "Since you have 

t ansferred out of the Department, accepting a promotional opportunity on 

ecember 5, 2012, the administrator decided it was not necessary to investigate 

e allegations." RA, Vol. I, p. 14 (emphasis added). 4  On November 23, 2013, 

Keefe was also charged with accessing the confidential DMV database 

formation for reasons outside her scope of duty in July, August, September, 

4  O'Keefe was told by a prior supervisor that even if an employee was 
orking in a different division of the State, the State could still discipline the 

mployee. RA, Vol. II, p. 240. 
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ctober and November, 2012, ranging from 16 months to more than one 

Calendar year, prior to her receipt of the Specificity of Charges. RA, Vol. I, p. 4. 5  

At her pre-disciplinary hearing on December 6, 2013, before Teri Carter, 

'Keefe explained that a family friend had given her permission to resolve an 

iSsue with the friend's address because he had not received any notifications from 

MV regarding his driver's license status. She said she had assisted other non- 

otor carrier customers during the course of her employment and she did not 

anipulate any data but looked up the data to validate the information the family 

iend gave her. RA, Vol. I, p. 14; RA Vol. II, pp. 215-16, 217-18, 221, 223, 226- 

27; AA, p. 132. O'Keefe considered her review of the DMV database on 

ehalf of the family friend to be DMV business. RA, Vol. II, pp. 215, 221, 225. 

Keefe said if this was a terminable offense, it should have been addressed 

Sooner. RA, Vol. I, p. 15; RA Vol. II, pp. 214, 221. Carter recommended 

Keefe's termination. RA, Vol. I, p. 15. 6  

On December 13, 2013, DMV terminated O'Keefe and said: 

During the pre-disciplinary hearing you provided an 
excerpt from the State of Nevada Employee Handbook 
and referenced NAC 284.638 and expressed concern 
regarding the timeframe in which this situation was 

5  The delay in the charges deprived O'Keefe of the opportunity to defend 
erself. RA, Vol. II, p. 214. 

6  Stoll testified she recommended terminating O'Keefe because she had 
cessed the DMV software that was outside the scope of her job. RA, Vol. II, p. 

68. 
a 
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handled. The Department was not aware of this situation 
until after you had promoted to another Department, and 
you were no longer under our authority. Once the 
Department was notified you were returning, we were 
obligated to investigate. 

A, Vol. I, p. 17. DMV never cited any authority for this "obligation to 

vestigate." The Director of DMV said, ". . . it is in the best interest of the State 

f Nevada to terminate your employment effective December 16, 2013" and said 

s e had the right to appeal the decision. RA, Vol. I, p. 18. 

The Motor Carrier Administrator Wayne Seidel said the policy pursuant to 

hich O'Keefe was terminated was discretionary, not zero tolerance. RA, Vol. 

, p. 180; AA, p. 129. The human resources administrator at DMV agreed that a 

rst offense "can" result in termination, leaving the decision discretionary. RA, 

ol. II, pp. 78, 88, 92; RA, Vol. I, p. 33. 

O'Keefe appealed the termination. The Hearing Officer ordered "that the 

ction of Employer to terminate Employee Cara O'Keefe from State Service 

ould therefore be and hereby is REVERSED, with a recommendation that 

mployee be returned to state employment and given a thirty (30) calendar day 

s spension without pay." RA, Vol. I, p. 52. 

In her Findings of Fact, Conclusions of Law and Decision, the Hearing 

Officer summarized the testimony at the hearing and said: 

NRS 284.385 allows an appointing authority to 
discipline a permanent classified employee with the State 
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of Nevada "when he considers the good of the public 
service will be served thereby." Thus, in reviewing the 
actions taken by the employer against the employee, it is 
the duty of the administrative hearing officer to make an 
independent determination as to whether there is 
sufficient evidence showing that the discipline would 
serve the good of the public service. 

Vol. I, pp. 46-47. Citing NRS 284.383(1), the Hearing Officer concluded that 

di cipline must comply with the principles of progressive discipline. RA, Vol. I, p. 

47.

: 

While the Hearing Officer concluded that O'Keefe should be disciplined, the 

H aring Officer also concluded that: 

• . . Employee's conduct was not a "serious violation of 
law or regulation" to merit termination prior to 
imposition of less severe disciplinary measures. NRS 
284.383(1). It is undisputed that Employee's supervisor 
did not learn about Employee's conduct until December 
2012, and several of Employer's witnesses testified that 
they cannot pursue discipline on a DMV Employee who 
no longer works for them. Nonetheless, there is no 
written policy in this regard. Moreover, it seems 
disingenuous that the DMV considered this a "serious" 
offense on the one hand, but did not initiate disciplinary 
action until nearly nine months after it learned of the 
alleged violations, and after Employee was scheduled 
to return to work at the DMV. Furthermore, although 
Employer argued that Employee's termination was 
commensurate with disciplinary action imposed on five 
other DMV employees involved in similar incidents, 
Employer did not provide any specific evidence to 
corroborate this assertion. In fact there was credible 
testimony by both parties' witnesses that prior to 2011, 
employees were not terminated for similar conduct, 
including an incident where an employee accessed DMV 

1 0 



information to stalk her ex-husband, and that employee 
only received a suspension.' 

, Vol. I, p. 49 (emphasis added). 

The Hearing Officer said: 

The plain language in NRS 284.387 suggests legislative 
intent to provide state employees with due process and 
fundamental fairness, which includes prompt 
adjudication of possible disciplinary actions and notice of 
the allegations. The reliable, substantial and probative 
evidence supports a finding that Employer did not take 
immediate corrective actions when it learned about the 
alleged conduct in December of 2012. Moreover, 
undersigned Hearing Officer has Due Process concerns 
about the fact that DMV staff did not notify Employee 
about the investigation prior to the day she thought that 
she was returning to work, on September 16, 2013, when 
they informed her that she was not returning to work but 
rather she was being placed on administrative leave. 
Moreover, her first questioning session was not until 
September 18, 2013, more than 9 months after her 
supervisor was informed by her co-workers about the 
incident. 

Vol. I, p. 50 (emphasis added). 

Finally, the Hearing Officer concluded: 

7  O'Keefe's supervisor Sobel testified that although she did not know "all 
the details," she knew of a DMV employee who accessed confidential records of 

er ex-boyfriend and stalked his girlfriend and she received only a suspension. 
, Vol. II, p. 152. Tammy Holt-Still and Lisa Fredley also were aware of this 

iscipline of a two-week suspension for a DMV employee accessing DMV 
iiiformation to obtain an address. RA, Vol. II, pp. 183-84, 195-98. That 
mployee has been suspended multiple times and still works for DMV Motor 
arriers. RA, Vol II, p. 198, 201. 
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The reliable, substantial and probative evidence also 
indicates an inconsistency between Prohibition and 
Penalty G(1), Misuse of Information Technology, and the 
Memorandum regarding this offense from then-DMV 
Director Bruce Breslow. [Exhibit A, p. 48]. Whereas 
Prohibition and Penalty G(1) is a Class 5 violation which 
strictly prohibits the "use, or manipulation of production 
data or information outside the scope of one's job 
responsibilities, or for non-business or personal reasons," 
the Memorandum merely states that a first offense of the 
Prohibition and Penalty G(1) "can result in termination" 
and "[a]ppropriate disciplinary action" will be taken if 
violations of this policy occur, suggesting that the level 
of discipline for this offense is discretionary. 

In light of the above, this Hearing Officer 
concludes that the reliable, substantial and probative 
evidence does not establish that termination will serve 
the good of the public service, and therefore the decision 
to terminate Employee should be reversed. A thirty (30) 
calendar day suspension without pay is more appropriate 
for this conduct, particularly considering the nature of the 
offense, including the fact that Employee did not 
manipulate data or disclose data, Employee's seven 
years of State service without prior discipline, and the 
DMV's failure to promptly investigate this matter and 
take immediate corrective action. Therefore, it is the 
opinion of this Hearing Officer that discipline 
commensurate with these violations should be 
imposed. [Emphasis added.] 

• r?1,1 Vol. I, p. 51. See AA, p. 129. 

O'Keefe learned from this process that she "certainly wouldn't help anybody 

o tside of Motor Carrier ever again" and that she would forward people's 

q estions on to someone else. RA, Vol. II, p. 228. 
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DMV filed a Petition for Judicial Review and the district court entered an 

Order Granting the Petition for Judicial Review and Setting Aside Hearing 

Officer's Decision. RA, Vol. I, pp. 54-62. Although the district court recognized 

t at it could not substitute its judgment for that of an administrative agency as to 

t e weight of evidence on a question of fact, it concluded that pursuant to NAC 

284.650, DMV had adopted a policy which authorized the dismissal of an 

ployee for use of data or information outside the scope of one's job 

r sponsibilities or for non-business or personal reasons. RA, Vol. I, pp. 59-60. 

The district court held that an administrative hearing officer could set aside 

e dismissal if he determined the dismissal was without just cause. However, the 

istrict court also concluded that if DMV proved an offense for which the 

rohibitions and penalties provided a minimum discipline of termination, a hearing 

fficer had no discretion regarding just cause or reasonableness of the termination 

coo exercise. RA, Vol. I, pp. 60-61. The district court cited no authority for this 

c nclusion other than to say that the hearing officer's conclusion "exceeded the 

earing officer's authority under NRS 284.390(1) and (6), was an error of law, and 

a bitrary and capricious." RA, Vol. I, p. 61. O'Keefe appealed the district court's 

ecision to this Court. RA, Vol. I, p. 63. 
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SUMMARY OF THE ARGUMENT  

The Hearing Officer complied with her task to determine whether there was 

e idence showing that a dismissal would serve the good of the public service. She 

1 oked at the facts as a whole from a neutral perspective to determine if there was a 

f ctual basis supporting termination. She complied with NRS 284.390(1) and (6) 

d determined that O'Keefe's termination was unreasonable. She correctly found 

at it was disingenuous of DMV to consider O'Keefe's conduct a "serious" 

o fense but not to initiate discipline until nine months after it learned of the alleged 

✓ olations and after O'Keefe was scheduled to return to work at the DMV. The 

MV did not treat O'Keefe the same as it treated an employee who had used 

11 c mputer information to stalk her ex-boyfriend's girlfriend. That employee had 

b en suspended multiple times and still works for DMV Motor Carriers. The 

earing Officer was correct when she found that just cause did not support 

• 'Keefe's termination. 

DMV did not promptly inform O'Keefe of the conduct. DMV 

knowledged that it was aware of O'Keefe's conduct on December 28, 2012 and 

d d not decide to investigate the conduct until O'Keefe was scheduled to return to 

hr DMV position. DMV did not comply with its own Supervisor's Guide or its 

E ployee Handbook when it waived the right to investigate O'Keefe's conduct 

d then initiated an investigation nine months later. 

14 



O'Keefe had a right pursuant to NAC 284.462 to return to her DMV position 

w en she did not become a permanent employee at the Department of Insurance. 

B terminating O'Keefe for conduct which occurred over a year prior to her 

tr nsfer back to DMV, DMV violated O'Keefe's right to be restored to her former 

p osition. The district court's decision should be reversed and the Hearing Officer's 

d cision should be affirmed. O'Keefe should be reinstated to her prior position 

with all back pay and benefits. 

ARGUMENT  

I. STANDARD OF REVIEW 

The function of this Court ". . . is to review the evidence presented to the 

a ministrative body and ascertain whether that body acted arbitrarily or 

cd priciously, thus abusing its discretion." Gandy v. State ex rel. Div. Investigation, 

90 Nev. 281, 282, 607 P.2d 581, 582 (1980). This Court will generally defer to a 

hearing officer's findings of fact and conclusions of law "where those conclusions 

a e closely related to the agency's view of the facts" and are supported by 

bstantial evidence. State v. Tatalovich, 129 Nev. 
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, 309 P.3d 43, 44 

    

013). The Tatalovich Court held, "In construing a statute, this court considers 

e statutory scheme as a whole and avoids an interpretation that leads to absurd 

r sults." Id. 
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In Knapp v. State ex rel. Dep't of Prisons, 111 Nev. 420, 424, 892 P.2d 575, 

5 7 (1995), the Nevada Supreme Court held that a hearing officer's task is to 

d termine whether there is evidence showing that a dismissal would serve the good 

o the public service. That is exactly what the Hearing Officer did in this case. 

fter reviewing the record on appeal, this Court should conclude that the Hearing 

Officer applied the correct standard of review, looking at the facts as a whole from 

a neutral perspective to determine if there was a factual basis supporting 

t rmination. This Court should uphold the Hearing Officer's decision that there 

as not. 

II. THE HEARING OFFICER'S DECISION DID NOT EXCEED HER 
AUTHORITY UNDER NRS 284.390(1) AND (6), WAS NOT AN ERROR OF 

LAW AND WAS NOT ARBITRARY AND CAPRICIOUS  

The district court relied on NRS 284.390(1) and (6) in determining that the 

Hearing Officer exceeded her authority. NRS 284.390(1) provides: 

Within 10 working days after the effective date of an 
employee's dismissal, demotion or suspension pursuant 
to NRS 284.385, the employee who has been dismissed, 
demoted or suspended may request in writing a hearing 
before the hearing officer of the Commission to 
determine the reasonableness of the action. The request 
may be made by mail and shall be deemed timely if it is 
postmarked within 10 working days after the effective 
date of the employee's dismissal, demotion or 
suspension. 

Thus,
I  the Hearing Officer is "to determine the reasonableness of the action." Here, 

t e Hearing Officer complied with the statute's dictate. She cited Knapp and said: 

16 



Generally a hearing officer does not defer to the 
appointing authority's decision. A hearing officer's task 
it to determine whether there is evidence showing that the 
dismissal would serve the good of the public. Dredge, at 
42, 769 P.2d at 58 (citing NRS 284.385(1)(a)). A 
hearing officer 'determines the reasonableness' of the 
dismissal, demotion, or suspension. NRS 284.390(1). 
'The hearing officer shall make no assumptions of 
innocence or guilt but shall be guided in his decision by 
the weight of the evidence as it appears to him at the 
hearing.' NAC 284.788. 

, Vol. I, p. 47. Although the district court cited Knapp, it did not comply with 

napp's holding that a hearing officer does not defer to the appointing authority's 

decision. 

The Hearing Officer found it was disingenuous of DMV to consider 

Keefe's conduct a "serious" offense but not to initiate discipline until 9 months 

a ter it learned of the alleged violations and "after Employee was scheduled to 

r turn to work at the DMV." RA, Vol. I, p. 49. Moreover, the DMV's action 

a ainst O'Keefe was not commensurate with its prior disciplinary action against 

her DMV employees. RA, Vol. I, p. 49. 

NRS 284.390(6) provides: 

If the hearing officer determines that the dismissal, 
demotion or suspension was without just cause as 
provided in NRS 284.385, the action must be set aside 
and the employee must be reinstated, with full pay for the 
period of dismissal, demotion or suspension. 
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th re, the Hearing Officer found that O'Keefe's dismissal was without just cause as 

pr vided in NRS 284.385. NRS 284.385 specifically provides that an appointing 

au hority may dismiss the permanent classified employee only when the appointing 

au hority considers that the good of the public service will be served thereby. The 

H aring Officer determined that the good of the public service would not be served 

b dismissing O'Keefe. RA, Vol. I, pp. 46, 51. She said, "In light of the above, 

th s Hearing Officer concludes that the reliable, substantial and probative evidence 

d es not establish that termination will serve the good of the public service, and 

th refore the decision to terminate Employee should be reversed." 8  RA, Vol. I, p. 

51 

The district court ignored NRS 284.390(7) which states that, "The decision 

o the hearing officer is binding on the parties." (Emphasis added.) The district 

c urt also entirely ignored NRS 284.383(1) which provides for progressive 

di cipline. Specifically, that section of the law states: 

The Commission shall adopt by regulation a system for 
administering disciplinary measures against a state 
employee in which, except in cases of serious violations 
of law or regulations, less severe measures are applied at 
first, after which more severe measures are applied only 

8  DMV conceded before the Hearing Officer that the Hearing Officer's job 
w s to determine whether DMV had just cause to support its decision on 
di cipline. AA, pp. 144-45, 146. DMV never argued that the Hearing Officer had 
n discretion regarding just cause if DMV proved an offense for which the 
prohibitions and penalties provided a minimum discipline of termination. 
T erefore, the district court should not have considered such an argument. 
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1 

if less severe measures have failed to correct the 
employee's deficiencies. 

he Hearing Officer concluded that discipline must comply with the principles of 

pIogressive discipline and O'Keefe was not provided with progressive discipline. 

, Vol. I, pp. 47, 49.9  The Hearing Officer concluded, "Nonetheless, this 

earing Officer concludes that Employee's conduct was not a 'serious violation of 

w or regulation' to merit termination prior to imposition of less severe 

c4sciplinary measures. NRS 284.383(1)." RA, Vol. I, p. 49. The Hearing Officer 

A thirty (30) calendar [day] suspension without pay is 
more appropriate for this conduct, particularly 
considering the nature of the offense, including the fact 
that Employee did not manipulate data or disclose data, 
Employee's seven years of state service without prior 
discipline, and the DMV's failure to promptly investigate 
this matter and take immediate corrective action. 
Therefore, it is the opinion of this Hearing Officer that 
discipline commensurate with these violations should be 
imposed. 

Vol. I, p. 51. 

As long ago as 1960, the Nevada Supreme Court held in Oliver v. Spitz, 76 

ev. 5, 348 P.2d 158, 160 (1960), that employees in the classified service of the 

tate may be dismissed only for just cause. DMV was precluded from dismissing 

9  The State of Nevada's Employee Handbook provides, "Disciplinary action 
ill typically be of a progressive nature depending on the severity of the offense." 
A, p. 139. 

19 



• liver, the Director of the Driver's License Division, without just cause. Id. The 

ourt directed DMV to reinstate Oliver as the Director of the Driver's License 

ivision with pay. Id. at 161. Here, DMV had to have just cause to terminate 

• Keefe. It did not. She should be reinstated with pay. 

In Schall v. State ex rel. Dept. of Human Resources, 94 Nev. 660, 587 P.2d 

1 11 (1978), a hearing officer found that Dr. Schall, a psychologist for the Reno 

ental Health Center, had discussed personal matters with patients, sometimes 

c using them to be upset. The hearing officer characterized this conduct as 

d sgraceful personal conduct justifying termination. The Nevada Supreme Court 

h ld that there was nothing in the evidence presented to the hearing officer to even 

r motely suggest disgraceful personal conduct on the part of Dr. Schall. While the 

d strict court found that the evidence did not support a finding of disgraceful 

p rsonal conduct, it sustained the dismissal on the ground that Dr. Schall's activity 

as incompatible with employment, a charge that had never been asserted against 

h m. The Nevada Supreme Court concluded that the district court was not 

powered to sustain Dr. Schall's dismissal for a reason never asserted against 

h m. 587 P.2d at 1312. The Court reversed and ordered the reinstatement of Dr. 

S hall with all accrued back pay and rights. Id. 

In State, Dept. of Human Resources, Welfare Division v. Fowler, 109 Nev. 

72, 858 P.2d 375 (1993), the Welfare Division had terminated Fowler from his 
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p sition as a computer system programmer because he allowed another individual 

te have unauthorized access to the Welfare Division's computer system. Fowler 

a lipealed and after a hearing, the hearing officer found that Fowler violated the 

elfare Division's requirements in permitting the unauthorized access to the 

c•mputer system. However, finding no further evidence of indiscretions on 

wler's part, the hearing officer held that Fowler's discipline must be 

p ogressive and that the Welfare Division was not justified in terminating Fowler. 

88 P.2d at 375-76. The hearing officer ordered the Welfare Division to reinstate 

F.wler with full back pay and benefits. The Nevada Supreme Court held that 

wler's only remedy was set forth in NRS 284.390(5) which provided for 

r instatement and full pay for the period of dismissal, demotion or suspension. 

T e Court upheld the hearing officer's decision. 

Here, the Hearing Officer made a similar finding to that of the hearing 

o ficer in Fowler. The Hearing Officer found that O'Keefe was entitled to 

p ogressive discipline and that she received none. The district court applied the 

rong legal standard in this case contrary to over 50 years of jurisprudence. It was 

uc to the Hearing Officer to determine whether O'Keefe was terminated for just 

c use. The Hearing Officer determined she was not and substantial evidence 

pported her decision. 
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In Taylor v. Department of Health and Human Services, 129 Nev. Adv. Op. 

314 P.3d 949, 951 (2013), the Nevada Supreme Court held that if the hearing 

o ficer's interpretation of NRS Chapter 284 and its associated regulations was 

ithin the language of the statute, this Court would defer to that interpretation. 

e Court concluded, "The hearing officer's interpretation of her authority is 

ithin the language of NRS Chapter 284 and its associated regulations, and we 

erefore do not disturb that interpretation on appeal." 314 P.3d at 952. Thus, 

b cause the Hearing Officer's interpretation of her authority was within the 

nguage of NRS Chapter 284 and its associated regulations, the district court 

s ould have upheld the Hearing Officer's decision that the good of the public 

service would not be served by dismissing O'Keefe. Since O'Keefe's dismissal 

as without just cause, the Hearing Officer's decision should be affirmed and the 

d strict court should be reversed. 

There is no authority for the district court's conclusion, and the district court 

c tes no authority for its conclusion, that if DMV proved an offense for which the 

p ohibitions or penalties provided a minimum discipline of termination, a Hearing 

fficer had no discretion regarding just cause or reasonableness of the termination 

• exercise. First, DMV told the Hearing Officer that the issue before her was just 

c use. AA, pp. 144-46. Second, the Hearing Officer found that the computer 

u age policy provided for discretionary discipline not a minimum discipline of 
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*mination. RA, Vol. 1, P.  51; AA, p. 129. DMV agreed there was always a scale 

f discipline which could be imposed. RA, Vol. II, pp. 180, 78, 88, 92. The policy 

self states, "Appropriate disciplinary action will be taken if violations of policy 

ccur as they concern DMV records." AA, p. 129. Thus, this was not even a 

olicy which provided a minimum discipline of termination. 

In Morgan v. State of Nevada Department of Business and Industry, Taxicab 

uthority, Court of Appeals No. 67944 (May 16, 2016) (unpublished disposition), 

e district court had denied a petition for judicial review of an administrative 

earing officer's decision affirming an 80-hour suspension. This Court said, 

Consequently, we are limited to the record before the agency and cannot 

bstitute our judgment for that of the agency on issues concerning the weight of 

e evidence on questions of fact." Id. at 1. This Court reviewed an administrative 

gency's factual findings for clear error or an abuse of discretion and said it will 

nly overturn those findings if they are not supported by substantial evidence. In 

ddition, this Court said that although it reviewed purely legal issues de novo, "we 

rdinarily defer to an agency's conclusions of law that are closely related to the 

cts if they are supported by substantial evidence." Id. at 2. 

In reviewing an appointing authority's decision to dismiss, demote or 

uspend an employee, this Court held that the hearing officer was tasked with 

etermining the reasonableness of the action and cited NRS 284.390(1). Id. at 3. 
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Th s Court concluded that the hearing officer did not err by affirming the 

su pension because substantial evidence supported the hearing officer's findings 

h Morgan improperly arrested one person without probable cause and engaged 

in nappropriate conduct in connection with the arrest of the second person. Under 

th se facts, this Court could not say the suspension was without just cause. This 

Co rt affirmed the hearing officer's decision. Id. at 4. 

The district court ignored part of the Knapp decision. In Knapp: 

The district judge adopted the hearing officer's findings 
of fact and accepted his conclusions as to the offenses 
proven, but reversed the officer's reversal of Knapp's 
dismissal. The judge erroneously assumed that DOP's 
decision to fire Knapp was entitled to deference and 
concluded that the hearing officer had acted arbitrarily 
and capriciously by substituting his judgment for DOP' s. 

1 
	

89 P.2d at 577; RA, Vol I, p. 47. Here, the district court made the same mistake 

as he district court in Knapp. 

The Hearing Officer applied the correct standard of review looking at the 

fasts as a whole from a neutral perspective to determine if there was a factual basis 

suzporting termination. To be arbitrary and capricious, the Hearing Officer's 

1 de ision must be in disregard of the facts and circumstances involved. Questions 

of credibility are for the Hearing Officer who heard the testimony and saw the 

wi nesses as they testified and on appeal, this Court does not re-weigh the evidence 

pr sented. The Hearing Officer's findings and conclusions are supported by 
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su3stantial evidence. O'Keefe respectfully requests that this Court reverse the 

dis net court's decision and uphold the Hearing Officer's decision. 

III. DMV DID NOT INFORM O'KEEFE PROMPTLY 
OF THE CONDUCT  

Here, DMV did not comply with the law when it terminated O'Keefe. NAC 

638 specifically provides: 

1. If an employee's conduct comes under one of the 
causes for action listed in NAC 284.650, the 
supervisor shall inform the employee promptly 
and specifically of the conduct. 

2. If appropriate and justified, following a discussion of 
the matter, a reasonable period of time for 
improvement or correction may be allowed before 
initiating disciplinary action. 

(E phasis added). O'Keefe was not given any progressive discipline and she was 

no notified promptly and specifically of the conduct which merited discipline. In 

h Specificity of Charges, DMV said that DMV was aware on December 28, 2012 

th t O'Keefe had made calls to the Carson City Sherriff s office regarding an 

in ividual's driver's license and that "the administrator decided it was not 

ne essary to investigate the allegations." RA, Vol. I, p. 4. DMV specifically 

w ived any right to take any further disciplinary action on that date. 

O'Keefe's supervisor did not inform her promptly and specifically of the 

co duct. AA, pp. 115-116, 117. DMV's Supervisor's Guide To Prohibitions and 

Pe alties provides, "If disciplinary issues arise, they need to be brought to the 

28 
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ployee's attention immediately to avoid future problems." AA, p. 118. The 

Wide states: 

You, as a supervisor, are charged with the 
responsibility for promptly taking corrective 
disciplinary action when it is appropriate for 
employees under your direction. It is also your 
responsibility to promptly bring instances that 
require such action to the attention of your Personnel 
Bureau. The administration of prompt, fair, and 
effective corrective disciplinary action is just as 
essential to effective operations and good employee 
relations as is the commendation of employees for 
work well done. 

. . . The longer the corrective action is delayed, the more 
unjustified and unfair it will seem to the employee and 
co-workers. Be sure you get the employee's [sic] 
perspective and objectively assess discrepancies before 
taking any action. Avoid the impression you have made 
up your mind prior to hearing the employee. 

. 119, 120 (emphasis added). DMV did not comply with its own Guide. 

Moreover, DMV did not provide written notice of the allegations before 

qu stioning O'Keefe, as required by the Supervisor's Guide. AA, p. 122. If it was 

no necessary to investigate the allegations in December 2012, then they should not 

ha e been investigated in August 2013. DMV waived its right to investigate and 

di cipline when it waited for 9 months to initiate any investigation of O'Keefe's 

co duct of which it was aware. 
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IV. DMV VIOLATED NAC 284.462 AND DEPRIVED O'KEEFE 
OF HER RIGHT TO TRANSFER BACK TO DMV 

NAC 284.462(2) provides, "An employee promoted pursuant to subsection 1 

w o fails to retain permanent status in the position to which he or she was 

pre moted or who is dismissed for cause other than misconduct or delinquency on 

his or her part from the position to which he or she was promoted, either during the 

pr bationary period or at its conclusion, must be restored to the position from 

w ich he or she was promoted." (Emphasis added.) DMV was notified on August 

12 2013 that O'Keefe would be returning. AA, p. 10. By terminating O'Keefe for 

co duct which occurred over a year prior to her transfer back to DMV, DMV 

vi lated O'Keefe's right to be restored to her former position. There is and was no 

au hority for DMV to take such action. 

Despite the fact that O'Keefe's supervisor knew she had to make room for 

O'Keefe to come back, she said she was instructed by her supervisor "that we must 

revisit the issue of the witnesses coming forward about misrepresentation. . . ." 

Vol. II, pp. 130, 155. DMV never introduced such a policy. It used greatly 

delayed discipline to avoid a legal obligation to restore O'Keefe to her position at 

D V. DMV violated the law. It used termination as a subterfuge for not restoring 

O'Keefe to her former position at DMV. 

1 
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CONCLUSION 

O'Keefe received kudos in her last evaluation for following procedures. 

, p. 32. The policy she was charged with violating provided: 

Information contained in DMV system records is for use 
only for Departmental and business and is proprietary 
information. Information from the DMV system should 
not be used for any purpose other than for completing 
authorized transactions for customers. 

p. 132. The policy does not apply to access or "looking up records", only use. 

The male citizen authorized O'Keefe to access the DMV system on his behalf 

A p. 141. O'Keefe did not use or manipulate any DMV information outside the 

scope of her job. Her perception was that she was within the scope of her job 

du ies as a DMV employee when she attempted to help the male citizen. RA, Vol. 

II, pp. 215-16, 221, 225; RA, Vol. I, p. 14. She treated him like all other DMV 

cu tomers. 

The purpose of prompt progressive discipline was to tell O'Keefe that DMV 

di i not interpret this policy the way she did. She testified that she learned that she 

w uld not help any customer who is not a motor carrier customer. 

DMV testified that discipline for a violation of this policy was discretionary, 

no zero tolerance. RA, Vol. II, p. 180; RA, Vol. I, p. 38. DMV agreed that there 

wd s always a discretionary scale of discipline which could be imposed. RA, Vol. 

II, pp. 180, 78, 88, 92; RA, Vol. I, p. 33. 

A 
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By: 

According to the Supervisor's Guide, O'Keefe should not have been 

q estioned regarding the allegations until she was provided notice in writing of the 

al egations against her. AA, p. 122. O'Keefe was interviewed twice before 

re eiving the Specificity of Charges which was her notice in writing. 

Moreover, O'Keefe was not treated like the other DMV Motor Carrier 

ployee still working there who received only a suspension when she accessed 

D V records and stalked her ex-boyfriend's new girlfriend. 

The Hearing Officer's Decision is based on substantial evidence and she 

fo lowed the law. She concluded that O'Keefe's termination was not for just 

ca se. The district court did not limit its review and did not apply the appropriate 

le al standard of review. O'Keefe respectfully requests that the district court's 

decision be reversed, that the Hearing Officer's decision be affirmed and that 

0 Keefe be reinstated to her position as a Revenue Officer in DMV Motor Carriers 

w th full back pay and benefits, less a 30-day suspension. 
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