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Inst #: 20110218000420%

Fees: $16.00

N/C Fee: $25.00

0271872011 01:41:15 PM
APN:001-18-710-001 Receipt # §82147
Requestor:

Recording R ted By, And
ccording nequesied By, Al BALLARD SPAHR LLP

When Recorded Mail To:

Recorded By: KXC Pgs: 2
Ballard Spahr LLP DEBBIE CONWAY
100 North City Parkway CLARK COUNTY RECORDER
Suite 1750

Las Vegas, Nevada 89106

lL.oan No,
SUBSTITUTION OF TRUSTEE

WHEREAS, Mesquite Jabez, [.LI.C, a Nevada limited liability company, is the trustor
under that certain of Trust Deed with Assignment of Rents dated as of April 11, 2002 (the “Deed
of Trust”), to Timothy W. Blackburn, Attorney, as trustee (“Original Trustee”), for the benefit
of America First Credit Union, a Utah corporation, as beneficiary (“Beneficiary”), and recorded
in the Official Records of Clark County, Nevada on April 11, 2002, as Document No. 20020411-
00069; and

WHEREAS, the undersigned is the Beneficiary under the Deed of Trust; and

WHEREAS, the undersigned desires to substitute a new trustee under the Deed of Trust
in the place and stead of Original Trustee, or any successor trustee thercunder, in the manner
provided in the Deed of Trust.

NOW THEREFORE, the undersigned hereby substitutes Ballard Spahr LLP as trustee
under the Deed of Trust in the place and stead of Original Trustee, or any successor trusiee
thereunder.

DATED: February/#5 , 2011.

AMERICA FIRST FEDERAL CREDIT UNION

DMWEST #8058394 v1

PA 0001 663 1



NOTARY PUBLIC

v ROBINABRUNER
STATE OF UTAH ) ot Commission # 576296
Qg ] My Commission Expires

October 30, 2012
STATE OF UTAH

COUNTY OF WEBER )

Sworn and subscribed before me this / "W) day of February, 2011.

yd ,. Ve
\A - ARV
A bt (L
Notary Public ROBIN A. BRUNER.

Residing at Weber County, Utah

My Commission Expires:

(JCtpdan 30012
7

DMWEST #8058394 v1 2

PA 0001 6632



Exhibit 6



Inst % 201102180004206
Fees: $215.00

N/iC Fee: $25.00

021842011 01:41:15 PM

APN: 001-18-710-001
Receipt #: 682147

Recording Requested By, And Requestor:

When Recorded Mail To: BALLARD SPAHR LLP
Recorded By: KXC Pgs: 2

Ballard Spahr LLP DEBBIE CONWAY

100 North City Parkway CLARK COUNTY RECORDER

Suite 1750
Las Vegas, Nevada 89106

Loan No,

IMPORTANT NOTICE

NOTICE OF DEFAULT AND ELECTION
TO SELL UNDER DEED OF TRUST

NOTICE IS HEREBY GIVEN THAT: Ballard Spahr LLP is the Trustee under a Trust
Deed with Assignment of Rents dated as of April 11, 2002 (the “Deed of Trust”), executed by
Mesquite Jabez, LLI.C, a Nevada limited liability company, as trustor (“Trustor”), to secure
certain obligations in favor of America First Credit Union, a Utah corporation, as beneficiary
(“Beneficiary™), and recorded in the Official Records of Clark County, Nevada on April 11,
2002, as Document No. 20020411-00069. Capitalized terms used but not defined herein shall
have the meaning ascribed to such terms in the Deed of Trust.

That a breach of the obligations for which the Deed of Trust is security has occurred in
that Trustor has failed to pay the scheduled principal and interest payment and other amounts due
on November 30, 2010, December 31, 2010, January 31, 2011, and all subsequent payments due
to date, under that certain Commercial Promissory Note (Simple Interest) dated April 11, 2002,
made by Trustor, and the other makers identified therein, payable to the order of Beneficiary (the
“Note”). As arcsult of Trustor’s breach, Beneficiary hereby accelerates the Note pursuant to the
Dced of Trust, the Note and other loan documents executed by Trustor in connection therewith
(the “Loan Documents™). There may also be other existing or potential events of default under
the Deed of Trust, the Note and the Loan Documents. All amounts secured by the Deed of Trust
are immediately due and payable, and the full balance remains due, owing and delinquent,
together with defaull interest, late charges, all sums (if any) advanced by the Beneficiary and any
interest accrued thereon to preserve the security of the Beneficiary, all together with reasonable
attorneys’ fees for the collection of the sums set forth and the costs of any action, proceeding or
sale that Beneficiary may commence to foreclose the lien or otherwise enforce any right or
remedy arising under, evidenced by or relating to any of the Loan Documents.

That by reason thereof, the Beneficiary under the Deed of Trust has surrendered to said
Trustee the Dced of Trust and all documents evidencing obligations secured thereby, and

PA 0001 6834



has declared and does hereby declare all sums secured thereby immediately due and has elected
and does hereby elect to cause the real and personal property to be sold to satisfy the obligations

secured thereby.

DATED: February 17, 2011.

BALLARD SPAHR LLP
a Pennsylvania limited liability partnership
Trustee for the Beneficiary

Robert C. Kim
Partner

STATE OF NEVADA )
):ss
COUNTY OF CLARK )

This instrument was acknowledged before me on the 17" day of February, 2011, by Robert C.
Kim, as Partner of Ballard Spahr LLP.

7 CAROL KORONA
e My Appointment Expires &
. u . ’ :

Carol Korona, Notary Public
My Commission Expires on: August 1, 2012

PRy

PA 0001 6635
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Inat #: 201207230001911

Feea: $15.00
H/C Fee: $0.00

- 07/23/2012 11:10:36 Al

APN: 001-18-710-001 | ~ Receipt# 1243415
- - - Requester:
Recording Requested By, And - BALLARD SPAHR LLP
- When Recorded Mail To: - Recorded By: SOL Pgae: 3
- - DEBBIE CONWAY
Ballard Spahr LLP CLARK COUNTY RECORDER

100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106
Attn: Bruce F. Johnson

Loan No.
IMPORTANT NOTICE
NOTICE OF TRUSTEE’S SALE

On August 14, 2012, at 2:00 p.m., Ballard Spahr LLP, as duly appointed or
substituted Trustee under and pursuant to that certain Trust Deed with Assignment of
Rents dated as of April 11, 2002 (the “Deed of Trust”), executed by Mesquite Jabez, LLC,
a Nevada limited liability company, as trustor (“Trustor”), to secure certain obligations in
favor of America First Credit Union, a Utah corporation, as beneficiary (“Beneficiary”),
and recorded in the Official Records of Clark County, Nevada on April 11, 2002, as
Document No. 20020411-00069, by reason of the now and continuing default in the
payment and/or performance of the obligations secured by the Deed of Trust, including the
breach set forth in the Notice of Default and Election to Sell under Deed of Trust recorded
by the Beneficiary and the undersigned on February 18, 2011, as Instrument No.
201102180004206 of the Official Records of Clark County, Nevada, and more than three
(3) months prior to the date hereof, will cause to be sold at public auction to the highest
bidder for cash (payable and to be tendered at the time of sale in lawful money of the
United States of America) at the front entrance to Nevada Legal News located at 930 South
Fourth Street, Las Vegas, Nevada 89101, all right, title and interest conveyed to and now

held by it under the Deed of Trust in the real property situated in Mesquite, Clark County,

Nevada, as described on Exhibit A attached hereto and incorporated herein by thls
reference (the “Real Property”).

In addition, the Beneﬁciary shall, as provided in the Nevada Uniform Commercial Code,
cause the personal property and rights described in the Deed of Trust in which the
Beneficiary was granted a lien and security interest (including, without limitation, goods,
materials, supplies, fixtures, equipment, machinery, furniture and furnishings, income,
receipts, revenues, rents, issues and profits of the Real Property, and documents,
instruments, agreements, permits, licenses, claims, causes of action, books, records and
files related to the Real Property) to be sold in connection with, and at the same time and

PA 000163 5 7



place as, the Real Property. Upon request, the Trustor is entitled to an accounting of the
unpaid indebtedness secured by the Deed of Trust.

In addition to cash, the Trustee will accept a cashier’s check drawn on: (a) a national bank;
(b) a state-chartered bank authorized to do business in this state; or (¢) another bank
‘acceptable to the Trustee in the Trustee’s sole discretion. In the event tender other than
cash is accepted, the Trustee may withhold the issuance of the Trustee’s Deed until funds
become available to the payee or endorsee as a matter or right. |

Said sale will be made, but without any covenant or warranty, expressed or implied,
regarding title, possession or encumbrances, to pay the remaining principal sum of the note
secured by the Deed of Trust, to wit: $2,527,656.03, plus and together with all interest,
fees and charges thereon, as provided in said Note and advances thereunder, if any, fees,
charges and expenses of the Trustee and of the trusts created by the Deed of Trust.

Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to
‘such terms in the Deed of Trust.

DATED: July 23, 2012.

BALLARD SPAHR LLP
a Pennsylvania limited liability partnershlp
Trustee for the Beneficiary

-By.: |

Robert C. .Kim
Partner

STATE OF NEVADA )
o ) ss.
COUNTY OF CLARK )

This instrument was acknowledged before me on the 23rd day of July, 2012, by Robert C.
Kim, as Partncr of Ballard Spahr LLP.

§ LR "z'-',' Pubhc e '
1 N e *' CountyofCIark (\,M./I‘{, %’l,ﬂ\ﬁ-’
4 \ / 'M CAROLKORONA “§ Carol Korona, Ndtary Public

VAPP"“"”"‘""‘ E"m My Commission Expires on: August 1, 2012
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EXHIBIT A

LEGAL DESCRIPTION

ALL THAT CERTAIN REAL PROPERTY SITUATED IN MESQUITE, CLARK COUNTY, STATE
OF NEVADA, DESCRIBED AS FOLLOWS:

THAT PORTION OF THE NORTH HALF (N %) OF THE SOUTHEAST QUARTER (SE %) OF
SECTION 18, TOWNSHIP 13 SOUTH, RANGE 71 EAST, M.D.M., CLARK COUNTY, NEVADA,
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

PARCEL I:

ALL PROPERTY LYING WITHIN THE EXTERIOR BOUNDARIES OF MESQUITE JABEZ, AS
SHOWN IN BOOK 109 OF PLATS, PAGE 77, IN THE OFFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA.

PARCEL I

A NON-EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS AS CREATED BY THAT
CERTAIN “DECLARATION OF RESERVED EASEMENTS FOR ACCESS, UTILITIES AND
PARKING” RECORDED MARCH 17, 2003, IN BOOK 20030317 AS INSTRUMENT NO. 00627 OF
OFFICIAL RECORDS, CLARK COUNTY, NEVADA.

SAID PROPERTY IS DESCRIBED IN THE DEED OF TRUST AS:

THAT PORTION OF THE NORTH HALF (N %) OF THE SOUTHEAST QUARTER (SE ) OF
SECTION 18, TOWNSHIP 13 SOUTH, RANGE 71 EAST, M.D.M., CLARK COUNTY, NEVADA,
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

| LOT TWO (2) AS SHOWN ON FILE IN FILE 100 OF PARCEL MAPS, PAGE 84, IN THE OFFICE
OF THE COUNTY RECORDER, CLARK COUNTY, NEVADA.

A-1
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{ixy Wfﬁ\‘iﬂ X WHERROE, the undersisned Trustes hag csused iy instrument to b exeouted on
Ciotober 11, 2012, effentive as of October 4, 20130

RALLARD ‘3?'§§i‘§§ M?‘“ |
A Pennsylvania Hmited Hability partnership
Trustes for the Beneficlary

' \\

By

Robert i
Pariner

STATE OF NEVADA 3
BN
COUNTY OF CLARK 3

This utcument was acknowledged defors v on (otober 11, 2014, by Robert €. K, 8¢ Pantaer
of Batlard Spabe LLP,
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EXHmIT A

ALL THAT CERTAIN REAL PROPERTY SITUATED I MESGUITE, CLARK COUNTY, STATE

GF KEVADA, DESCREIED A8 POLLOWY

THAT PORTION QF THE "\iﬂiﬁﬁff ALF{N & ‘5‘3’%‘ THE SOUTHEAST QUARTER (88 8 QF
BROTION 13, TOWNSHIP 13 SOUTH, RAKGE 71 EAST, MM, CLARK COUNTY, NEVADA,
MORE FARTICULARLY DESCRIBED AR F{}imﬁﬁ%"%

PARCEL |

ALL FROPERTY LYING WITHN THE “33‘& %R,E{}R BOUNDARIBS OF MESQU TR JABER, AS
KHOWN IN BOOK 106 OF PLATSE, FAGE 77, IN THE OFFICE OF THE COUNRTY EECURDER OF
CLARK COUNTY, NEVADA,

PARCEL B

A NON-EXCLUSIVE BASEMENT FOR DIORRSS ANT BORESS A8 CREATED BY THAT
CERTAN *DECLARATION OF RESERVED BASEMERTS FOR ACCESS, UTHITIRS AND |
FARKING” RECORDED MARCH 17, 2003, BN BOOK 20030317 AS INSTRUMENT MO, 00827 OF
OFFICIAL R%Lﬁiﬁ}‘s CLABK COUNTY, NEVADA,

RARD PROPERTY IS DERCRIBED IN THE DREED OF TRUST AN
THAT PORTION OF THE RORTH HALFR (K 34} OF THE SQUTHEAST QUARTER BE W OF

SECTION 15, TOWNSHIP 13 SOUTH, RANGE 7L E&%} MM, CLARK COUNTY, NEVADS,
MORE FARTICULARLY DESORISELDY AS FOLLOWS:

LOT TWO T AS SHOWN ON FILE TN FILE 160 OF PARCEL MAPS, PAGE &4, IN THE OFFICE
OF THE COLINTY RECORDIER, CLARE COUNTY, KEVADA.

CRBVEST S0a82878 S
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AMERICA FIRST CREDIT UNION
Business Loan Payoff

Date: April 3, 2013

The payoff information listed is good through October 4, 2012 . A Payoff made
after this date will need to have the additional interest added to the payoff amount.

Account Number:

Account Name: Mesquite Jabez LLC
Principal Balance: $ 2,527,656.03
Unpaid Interest $ 223,222.53
Penaly Interest $ 596,166.72
Reconveyance Fee: $ 75.00
Prepayment Penalty: $ -
Legal Fees/Expenses $ 1563,822.66 (estimate only)
Late Fees $ 127,067.40
Payoff Amount: $ 3,628,010.34
Additional Interest: $ 1,246.52
(Per Diem)

UPDATED REQUESTS NEED TO BE FAXED AND REQUIRE A 24 HOUR TURN AROUND TIME.
ADDITIONAL ITEMS MAY BE ADDED BEFORE PAYOFF.

America First Credit Union reserves the right to correct any errors on this statement

PLEASE DO NOT DELIVER PAYOFF FUNDS TO ANY AMERICA FIRST CREDIT UNION BRANCH OFFICE

Please deliver funds to: America First Credit Union
Attn: Robin Bruner
4646 So. 1500 W. Suite 130
Riverdale, UT 84405

If you have any questions, please call the Business Services Department at (801) 827-8632.
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RPLY

Reid Rubinstein & Bogatz

. SCOTT BOGATZ, ESQ.
Nevada Bar No. 3367
CHARLES M. VLASIC III, ESQ.
Nevada Bar No. 11308
JAIMIE STILZ, ESQ.

Nevada Bar No. 13772

300 South 4th Street, Suite 830
Las Vegas, Nevada 89101
Telephone: (702) 776-7000
Facsimile: (702) 776-7900
shogatz@rrbit.com
cvlasiciarrbif com
istilzi@rrbif com

Attorneys for Defendants

DISTRICT COURT

CLARK COUNTY, NEVADA

AMERICA FIRST FEDERAL CREDIT
UNION, a federally chartered credit union,

Plaintiff,

VS.

FRANCO SORO, an individual;, MYRA
TAIGMAN-FARRELL, an individual; ISAAC
FARRELL, an individual; KATHY
ARRINGTON, an individual; AUDIE
EMBESTRO, an individual; DOES 1 through 10;
ROE ENTITIES I through X,

Defendants.

Electronically Filed

10/20/2016 09:19:33 PM

R

CLERK OF THE COURT

Case No.: A-13-679511-C

Dept. No.: XXX

Date: November 17,2016

Time: 9:00 a.m.

REPLY IN SUPPORT OF MOTION TO DISMISS

Defendants, FRANCO SORO, MYRA TAIGMAN-FARRELL, ISAAC FARRELL,

KATHY ARRINGTON, and AUDIE EMBESTRO (“Defendants”), through their attorneys of

record, the law firm of Reid Rubinstein & Bogatz, hereby respectfully submit this Reply in Support

of their Motion to Dismiss. This Reply is made and based upon all the papers, pleadings

Page 1 of 11
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and records on file herein, together with the following points and authorities, and any oral
argument entertained by the Court at the time of the hearing in this matter.
Dated this 20" day of October, 2016.
REID RUBINSTEIN & BOGATZ

By.__ /s/Charles M. Viasic
I. Scott Bogatz, Esq.
Nevada Bar No. 3367
Charles M. Vlasic, Esq.
Nevada Bar No. 11308
Jaimie Stilz, Esq.
Nevada Bar No. 13772
300 South 4th Street, Suite 830
Las Vegas, Nevada 89101
Attorneys for Defendants

MEMORANDUM OF POINTS & AUTHORITIES

I. INTRODUCTION!

The first question before the Court is what state’s deficiency law applies to this action? The

Supreme Court of Nevada already answered this question in both Key Bank of Alagska v. Donnels,

106 Nev. 49, 787 P.2d 382 (1990) and Mardian v. Michael and Wendy Greenberg Family Trust,

131 Nev. Adv. Op. 72, 359 P.3d 109 (2015), finding that 1t is whatcver state’s anti-deficiency law
the parties agreed upon in the underlying contract(s). In this case, it is undisputable that the parties
unequivocally agreed that Utah law would apply. Accordingly, Utah law — not Nevada law —
applies to this action.

The second question before the Court 1s whether Utah’s anti-deficiency statute is limited

to only those trustee’s sales held in Utah? The Supreme Court of Nevada decisions in Key Bank

(interpreting and applying Alaska’s anti-deficiency statute, which is dissimilar to Utah’s anti-

deficiency statute, to a non-judicial foreclosure sale held in Nevada), and in Branch Banking v.

Windhaven & Tollway, LLC, 347 P.3d 1038, 131 Nev. Adv. Op. 20 (2015) (interpreting and

I Unless otherwise stated, the capitalized terms herein have the same meanings ascribed to them in the
underlying Motion to Dismiss filed by Defendants on August 24, 2016.
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applying Nevada’s anti-deficiency statute, which is similar to Utah’s anti-deficiency statute, to a

non-judicial foreclosure sale held in Texas), both addressed this second question. In Key Bank,

the Supreme Court of Nevada held that based upon how Alaska’s anti-deficiency statute was
drafted, in addition to the fact that Alaska’s anti-deficiency statute resulted in a complete
prohibition on deficiency actions in other states, Alaska’s anti-deficiency statute did not apply in

Nevada. More recently in Windhaven however, the Supreme Court of Nevada held that based

upon how Nevada’s anti-deficiency statute was drafted, in addition to the fact that Nevada’s anti-
deficiency statute contained no express limitation on its application to non-judicial foreclosure
sales held 1n accordance with another state’s laws, Nevada’s anti-deficiency statute did apply in
that case. Given the guidance provided in these two decisions, and because Utah’s anti-deficiency
statutc is much closer to Nevada’s anti-deficiency statute than Alaska’s anti-deficiency statute, the
answer to the foregoing question is yes, Utah’s anti-deficiency statute applies to this deficiency
action.

Because Utah anti-deficiency law applies in this case, and because America First failed to
bring its claim for a deficiency against Defendants within the three-month limitation period as
required under Utah law, this case must be dismissed in its entirety.

IL LEGAL ARGUMENT

A. UTAH LAW APPLIES TO THIS ACTION.

In its Opposition, America First repeatedly misstates the holding in Key Bank and then

mistakenly concludes, based upon this erroneous holding, that Nevada anti-deficiency law must
apply to this case. Specifically (and as correctly anticipated in Defendants’ Motion to Dismiss?),

America First argues that “because the sale in Key Bank was conducted pursuant to Nevada law-

not Alaska law-and because the subject property was located in this state, Nevada’s statute of
limitations applied.”® This is a blatant misreading and mischaracterization of the holding in Key

Bank.

> See August 24, 2016 Motion to Dismiss, on file herein, atp. 6 : 26 —28;p. 7:9 1.

3 See September 12, 2016 Opposition to Motion to Dismiss, on file herein, at p. 7 : 9 14 — 18.
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Key Bank involved a loan with an Alaska choice of law provision secured by property

located in Nevada. 106 Nev. 49, 50, 787 P.2d 382, 383. Following a non-judicial foreclosure sale
held in Nevada, the lender brought a deficiency action against in the borrower and guarantors in
Nevada. Id. The Supreme Court of Nevada expressly held that Alaska law, not Nevada law,
applied to the deficiency action brought in Nevada because the loan documents expressly

provided for Alaska law to govern:

[R]egardless of whether the parties agreed that Nevada foreclosure
procedures would apply, an action for a deficiency after partial satisfaction
through sale of the security is an action on the debt. See Nevada Land & Mige.
v. Hidden Wells, 83 Nev. 501, 504, 435 P.2d 198, 200 (1967), McMillan v. United
Mortgage Co., 82 Nev. 117, 122, 412 P.2d 604, 606 (1966). We have held that
“lijt is well settled that the expressed intention of the parties as to the
applicable law in the construction of a contract is controlling if the parties
acted in good faith and not to evade the law of the real situs of the contract.”
Sievers v. Diversified Mtg. Investors, 95 Nev. 811, 815, 603 P.2d 270, 273 (1979).
Because there is no evidence or argument here regarding bad faith or evasion of
Nevada law, the provision designating Alaska law in the promissory note is
valid. Therefore, based on our decisions in Hidden Wells and Sievers, we hold
that the district court did not err in concluding that the deficiency action was
an_action on_the promissory note which contained a valid and enforceable
agreement that Alaska law was to apply to the debt.

106 Nev. at 52, 787 P.2d at 384 (emphasis added). As set forth in more detail below, the issue in

Key Bank was simply whether this applicable Alaska law prevented a deficiency action brought
in Nevada.

The Supreme Court of Nevada held the same in the Mardian case. Mardian involved a loan
on undeveloped real property located in Arizona. 131 Nev. Adv. Op. at * 1, 359 P.3d 109.
Although the property at issue in Mardian was located in Arizona, the choice of law provision
contained 1n the loan documents called for Nevada law to apply. Id. Following the non-judicial
foreclosure sale on the underlying property located in Arizona, the creditor sought a deficiency
Jjudgment against the guarantors in Nevada pursuant to Nevada’s anti-deficiency statutes. Id. In
concluding that Nevada law — including Nevada’s limitation period — should govern the
deficiency action given the parties’ agreement, the Supreme Court of Nevada explained 1n relevant

part:

... the issue of whether the Arizona law should have been applied must []
be addressed. In this regard, [the borrower/guarantor argues] that it would not
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have been appropriate for the district court to apply the Arizona limitation
period for foreclosures to the personal action commenced in Nevada because
the guaranties specify that they are governed by Nevada law. We agree and
conclude that because of the choice-of-law provision, Nevada law—
particularly Nevada’s limitations period, see NRS 40.455(1)—applies in
this case. See Key Bank of Alaska v. Donnels, 106 Nev. 49, 52, 787 P.2d 382,
384 (1990) (concluding that where there was “no evidence or argument ...
regarding bad faith or evasion of Nevada law, the provision designating
Alaska law in the promissory note [was]| valid”).”

Id. at p. 111 (emphasis added).

Thus, contrary to the extensive argument contained in America First’s Opposition, the Key
Bank decision is not at odds with the Mardian decision. In both cases, the Supreme Court of
Nevada held that regardless of where the deficiency action is brought or where the underlying
property was located, the choice-of-law provision contained in the loan documents governs which
statc’s laws apply to deficiency proceedings.

In this case, the Loan Agreement* contains an “Applicable Law” clause which clearly and
expressly provides: “This Agreement (and all loan documents in connection with this

transaction) shall be governed by and construed in accordance with the laws of the State of

Utah.”> Given the Nevada Supreme Court decisions in Key Bank and Mardian, there can be no
dispute that this Court must enforce the choice of law provision as written, which requires Utah

law to govern this deficiency action.

B. UTAH’S ANTI-DEFICIENCY STATUTES ARE NOT LIMITED TO ONLY
NON-JUDICIAL FORECLOSURE SALES HELD IN UTAH.

In Key Bank, the Supreme Court of Nevada determined that Alaska’s anti-deficiency

statutes did not prohibit a lender from seeking a deficiency judgment in Nevada. In reaching this
conclusion, the Supreme Court of Nevada analyzed how the Alaska anti-deficiency statute was
drafted, and also the practical effect of applying Alaska’s anti-deficiency statute extraterritorially.

The Alaska anti-deficiency statute in question - AS 34.20.100 - provides in relevant part:

* Because the Complaint “necessarily relies” upon the Loan Agreement and the Note, they can be
considered by the Court when deciding this Motion to Dismiss without converting it to a motion for
summary judgment. Sce, ¢.g., Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006).

> See Exhibit A attached to the August 24, 2016 Motion to Dismiss, on file herein, at p. 6 (emphasis added).

Page 5 of 11

PA 000184




REID RUBINSTEIN & BOGATZ

300 South 4th Street, Suite 830

Las Vegas, Nevada 89101
(702) 776-7000 FAX: (702) 776-7900

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

When a sale is made by a trustee under a deed of trust, as authorized by AS
34.20.070 - 34.20.130, no other or further action or proceeding may be taken nor
judgment entered against the maker or the surety or guarantor of the maker, on the
obligation secured by the deed of trust for a deficiency.

Emphasis added.

Thus, the central issue in Key Bank was whether the phrase “under a deed of trust, as

authorized by AS 34.20.070 - 34.20.130,” was illustrative or exclusive. 106 Nev. at 53, 787 P.2d
at 384. In other words, did the phrase “under a deed of trust, as authorized by AS 34.20.070 -
34.20.130,” limit Alaska’s anti-deficiency statute’s applicability to only thosc non-judicial
foreclosure sales held in Alaska (“as authorized by AS 34.20.070 - 34.20.130”), or did this phrase
merely illustrate an example of what was meant by a non-judicial foreclosure sale. 1d.

In concluding that the phrase “under a deed of trust, as authorized by AS 34.20.070 -

34.20.130,” was exclusive, rather than illustrative, the Supreme Court of Nevada explained:

we cannot agrec with respondents’ contention that if the Alaska legislature intended
to limit the anti-deficiency provisions, it would not have placed non-restricting
commas around the clause “as authorized by AS 34.20.070—34.20.130.” On the
contrary, we read the offsetting commas as indicating a clear intent to limit the
effect of the statute to foreclosures under those sections, especially because AS
34.20.070 expressly refers to deed of trust conveyances of property located in
Alaska. Furthermore, because anti-deficiency statutes derogate from the common
law, they should be narrowly construed. 3 Sutherland, Statutory Construction §
61.01 (4th ed. 1986). Consequently, we agree with appellant that the district court
erred in concluding that AS 34.20.100 applied extraterritorially.

In sum, the Key Bank Court held that based upon how Alaska’s anti-deficiency statute was

drafted (with restricting commas, and with the phrase “as authorized by”), in addition to the fact
that Alaska’s anti-deficiency statute resulted in a complete prohibition on deficiency actions in
other states, Alaska’s anti-deficiency statute did not apply in Nevada. Id.

This same issue came before the Supreme Court of Nevada again in the recent case of

Windhaven.® In Windhaven, the Court determined whether Nevada’s anti-deficiency statutes

® America First may be unaware of the Windhaven case, as it erroncously argues in footnote 2 of its
Opposition that the phrase “held pursuant to” is exclusive, rather than illustrative — the exact opposite of
what the Windhaven case holds. See September 12, 2016 Opposition to Motion to Dismiss, on file herein,
atp. §n.2.
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applied to a deficiency action held in Nevada following a non-judicial foreclosure sale held in
Texas. 347 P.3d 1038, 131 Nev. Adv. Op. 20. The Nevada anti-deficiency statute in question —

NRS 40.455(1) — provided’ in relevant part:

[U]pon application of the judgment creditor or the beneficiary of the deed of trust
within 6 months after the date of the foreclosure sale or the trustee’s sale held
pursuant to NRS 107.080, respectively, and after the required hearing, the court
shall award a deficiency judgment to the judgment creditor or the beneficiary of the
deed of trust if it appears from the sheriff’s return or the recital of consideration in
the trustee’s deed that there is a deficiency of the proceeds of the sale and a balance
remaining due to the judgment creditor or the beneficiary of the deed of trust,
respectively.

Emphasis added.

Thus, the central issue in Windhaven was whether the phrase “trustec’s sale held pursuant

to NRS 107.080” was illustrative or exclusive. 131 Nev. Adv. Op. 20, 347 P.3d at 1040. In other
words, did the phrase “trustee’s sale held pursuant to NRS 107.080” limit Nevada’s anti-deficiency
statute’s applicability to only those non-judicial foreclosure sales held in Nevada (“pursuant to
NRS 107.080), or did this phrase merely illustrate an example of what was meant by a non-
judicial foreclosure sale. Id.

In concluding that the phrase “trustee’s sale held pursuant to NRS 107.080 was illustrative

rather than exclusive (the exact opposite result from Key Bank), the Supreme Court of Nevada

explained:

We disagree that the statute limits deficiency judgments to judicial
foreclosures and trustee’s sales held in accordance with NRS 107.080. NRS
40.455(1) has no such limiting language. While it clearly governs deficiencies
arising from judicial foreclosures and those trustee’s sales that are held pursuant to
NRS 107.080, it does not indicate that it precludes deficiency judgments arising
from nonjudicial foreclosure sales held in another state.

Id. at 1041,

In sum, the Supreme Court of Nevada in Windhaven held that based upon how Nevada’s
anti-deficiency statute was drafted (with the phrase “pursuant to”), in addition to the fact that

Nevada’s anti-deficiency statute contained no express limitation on its application to non-judicial

"NRS 40.455 has since been amended.
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foreclosure sales held in accordance with another state’s laws, Nevada’s anti-deficiency statute
did apply in that case. Id.
In this case, the Utah anti-deficiency statute in question — Utah Code Ann. § 57-1-32 —

provides in relevant part:

At any time within three months after any sale of property under a trust deed
as provided in Sections 57-1-23, 57-1-24, and 57-1-27, an action may be
commenced to recover the balance due upon the obligation for which the trust deed
was given as security . . . .

Emphasis added.

Thus, just as in Key Bank and Windhaven, the central issuc 1s whether the phrase “under a

trust deed as provided in Sections 57-1-23, 57-1-24, and 57-1-27,” is illustrative or exclusive. In
other words, does the phrase “under a trust deed as provided in Sections 57-1-23, 57-1-24, and 57-
1-27,” limit Utah’s anti-deficiency statute’s applicability to only those non-judicial foreclosure
sales held in Utah (““as provided in Sections 57-1-23, 57-1-24, and 57-1-27"), or did this phrase
merely illustrate an example of what was meant by a non-judicial foreclosure sale.

The answer is that the phrase “under a trust deed as provided in Sections 57-1-23, 57-

1-24, and 57-1-27,” is illustrative, not exclusive. Just as the Supreme Court held in Windhaven

with respect to Nevada’s anti-deficiency statute, Utah’s anti-deficiency statute contains no express
limiting or precluding language. It merely provides an example of various types of non-judicial
foreclosure sales. Utah’s legislature could have easily included language in Utah Code Ann. § 57-
1-32 which stated that it only applied to non-judicial foreclosures held in the state of Utah, but it

chose not to do so. See Mineral County v. State, Bd. of Equalization, 121 Nev. 533, 539, 119 P.3d

706, 709 (2005) (explaining that “[s]ince the Legislature is silent, this court should not ‘fill in
alleged legislative omissions based on conjecture as to what the legislature would or should have

done.””) (citing Falcke v. Douglas County, 116 Nev. 583, 589, 3 P.3d 661, 665 (2000) (quoting

McKay v. Board of Cty. Comm’r, 103 Nev. 490, 492, 746 P.2d 124, 125 (1987))).

Moreover, Utah’s anti-deficiency statute 1s drafted much more similarly to Nevada’s anti-

deficiency statute (where the Nevada Supreme Court held that the phrase in question was
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illustrative, not exclusive) than to Alaska’s anti-deficiency statute (where the Nevada Supreme
Court held that the phrase in question was exclusive not illustrative). For example, both the
Nevada anti-deficiency statute and the Utah deficiency statute do not have restricting commas in
their relevant phrases: “trustec’s sale held pursuant to NRS 107.080,” and “under a trust deed as
provided in Sections 57-1-23, 57-1-24, and 57-1-27,” respectively. In contrast, the Alaska anti-
deficiency statute does have restricting commas in its relevant phrase: “under a deed of trust, as
authorized by AS 34.20.070 - 34.20.130,”. Fally, both the Nevada anti-deficiency statute and
the Utah deficiency statute contain similar wording which indicates that they are illustrative, rather

than exclusive. For example, in Windhaven, the Supreme Court of Nevada found the language

“pursuant to” in Nevada’s anti-deficiency statute to be illustrative. In Key Bank, the Supreme

Court of Nevada found the language “as authorized by’ in Alaska’s anti-deficiency statute to be
exclusive. Utah’s anti-deficiency statute contains the language ““as provided in”, which is much
more similar to Nevada’s illustrative language than to Alaska’s exclusive language.

Fimally, unlike Alaska’s anti-deficiency statute, the extraterritorial application of Utah’s
anti-deficiency statutes does not result in a complete prohibition on deficiency actions in other
states. Creditors may pursue a deficiency action so long as the action is commenced at any time
within three months after a non-judicial foreclosure sale. Utah Code Ann. § 57-1-32.

For all these reasons, Utah’s anti-deficiency statute applies to this deficiency action.

C. UTAH LAW REQUIRES A CREDITOR TO SEEK A DEFICIENCY
JUDGMENT WITHIN THREE MONTHS AFTER A FORECLOSURE
SALE, YET AMERICA FIRST WAITED SIX MONTHS TO FILE THIS
ACTION.

As set forth above, Utah Code Ann. § 57-1-32 clearly and unambiguously requires a
creditor seeking a deficiency judgment to bring an action within three months after a foreclosure
sale. Despite this well-defined limitation period, America First waited six months to file this

action seeking a deficiency against the Defendants.® Accordingly, because America First failed to

8 See April 4, 2013 Complaint, on file herein, at 16 — 17,
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seek a deficiency judgment against Defendants within the three-month limitation period set forth
in Utah Code Ann. § 57-1-32, this case must be dismissed.

1. CONCLUSION

Because America First did not bring its claim for a deficiency against the Defendants
within the three-month limitation period as required under Utah law, this case must be dismissed
in its entirety pursuant to NRCP 12(b)(5).

Dated this 20" day of October, 2016.
REID RUBINSTEIN & BOGATZ

By.__ /s/Charles M. Viasic
I. Scott Bogatz, Esq.
Nevada Bar No. 3367
Charles M. Vlasic, Esq.
Nevada Bar No. 11308
Jaimie Stilz, Esq.
Nevada Bar No. 13772
300 South 4th Street, Suite 830
Las Vegas, Nevada 89101
Attorneys for Defendants
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 20th day of October, 2016, our office served a copy of
the foregoing REPLY IN SUPPORT OF MOTION TO DISMISS upon the following, in

accordance with Administrative Order 14.2:

Matthew Lamb, Esq.
BALLARD SPAHR LLP
100 North City Parkway, Suite 1750
Las Vegas, NV 89106
lambm(@ballardspahr.com
lvdocket@ballardspahr.com
waltons@ballardspahr.com
Attorneys for Plaintiff

/s/ Ariana Gennaro
An employee of Reid Rubinstein & Bogatz
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12/14/2016 03:53:05 PM
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Abran E. Vigil i
Nevada Bar No. 7548

Matthew D. Lamb

Nevada Bar No. 12991

BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
vigila@ballardspahr.com
lambm@ballardspahr.com

CLERK OF THE COURT

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

AMERICA FIRST FEDERAL CREDIT Case No. A-13-679511-C
UNION, a federally chartered credit
union, Dept. No. XXX

Plaintiff,

V.

FRANCO SORO, an individual; MYRA
TAIGMAN-FARRELL, an individual;
ISAAC FARRELL, an individual;
KATHY ARRINGTON, an individual;
and AUDIE EMBESTRO, an individual;

Defendants.

ORDER DENYING DEFENDANTS’ MOTION TO DISMISS AND DENYING
PLAINTIFF’S COUNTER-MOTION FOR PARTIAL SUMMARY JUDGMENT

On August 24, 2016, defendants Franco Soro, Myra Taigman-Farrell, Isaac
Farrell, Kathy Arrington, and Audie Embestro (“Defendants”) filed a motion to dismiss
(the “Motion”) the deficiency complaint of plaintiff America First Federal Credit Union
(“Plaintiff’). On September 12, 2016, Plaintiff filed an opposition to the Motion and a
counter-motion for partial summary judgment as to Defendants’ liability (the “Counter-
Motion”). Defendants filed a reply in support of the Motion and an opposition to the
Counter-Motion on October 20, 2016. Plaintiff filed a reply in support of the Counter-

Motion on November 9, 2016. The Court held a hearing on the Motion and Counter-
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PA 000191




BALLARD SPAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 89106

(702) 471-7000 FAX (702) 471-707¢

O o =1 O Ot = W N~

M ONMN N N M NN N DN e e e e e e
B 9 & O bE N Mk O W ® a1 O A W N O

Motion on November 17, 2016 at 9:00 a.m. Matthew D. Lamb appeared on behalf of
Plaintiff; I. Scott Bogatz and Charles Vlasic appeared on behalf of Defendants. The

Court, being fully advised on the premises, orders as follows:

IT IS HEREBY ORDERED that pursuant to Key Bank of Alaska v. Donnels, 106

Nev. 49, 52-53, 787 P.2d 382, 384-85 (1990), the Utah deficiency statute in this case
(Utah Code Ann. § 57-1-32) — like the Alaska deficiency statute in Key Bank (AS
34.20.100) — does not apply extraterritorially, and therefore Defendants’ Motion 1s
denied without prejudice.

IT IS HEREBY FURTHER ORDERED that Plaintiff's Counter-Motion is denied
without prejudice, pursuant to N.R.C.P. 56(f).

Dated: Mz [3 2016.

DISTRWR’F JUDGE L

Approved as to form by:

Respectfully submitted by:

BALLARD SPAHR LLP REID RUBINSTEIN OGATZ

W s TN
By, 412529 for By A
bfw I. Scott Bogatz

WY No. 7548 Nevada Bar No. 3367

atthew D. Lamb Charles M. Vlasic 111

Nevada Bar No. 12991 Nevada Bar No. 11303

100 North City Parkway, Suite 1750 Jaimie Stilz

Las Vegas, Nevada 89106 Nevada Bar No. 13772

300 South 4th Street, Suite 830
Las Vegas, Nevada 89101

Attorneys for Plaintift

Attorneys for Defendants
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Abran E. Vigil

Nevada Bar No. 7548
Matthew D. Lamb
Nevada Bar No. 12991
BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
vigila@ballardspahr.com
lambm@ballardspahr.com

Attorneys for Plaintiff

Electronically Filed
12/21/2016 11:15:42 AM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

AMERICA FIRST FEDERAL CREDIT
UNION, a federally chartered credit
union,

Plaintiff,

V.

FRANCO SORO, an individual; MYRA
TAIGMAN-FARRELL, an individual;
ISAAC FARRELL, an individual;
KATHY ARRINGTON, an individual;
and AUDIE EMBESTRO, an individual;

Defendants.

Case No. A-13-679511-C
Dept. No. XXX

NOTICE OF ENTRY OF ORDER DENYING DEFENDANTS' MOTION TO DISMISS

AND DENYING PLAINTIFF'S COUNTER-MOTION FOR PARTIAL SUMMARY
| JUDGMENT

PLEASE TAKE NOTICE that on the 14th day of December, 2016, the Clerk of

the Court entered an Order Denying Defendants’ Motion to Dismiss and Denying

Plaintiff's Counter-Motion for Partial Summary Judgment in the above-referenced

matter, attached hereto as Exhibit 1.
Dated: December 21, 2016.

DMWEST #15272843 v1

BALLARD SPAHR LLP

By: /s/ Matthew D. Lamb
Abran E. Vigil, NV Bar 7548
Matthew D. Lamb, NV Bar 12991
100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
Pursuant to N.R.C.P. 5(b), I certify that on December 21, 2016, I electronically

served a true and correct copy of the foregoing Notice of Entry of Order Denying
Defendants' Motion to Dismiss and Denying Plaintiff's Counter-Motion for Partial
Summary Judgment to the following via the Court's CM/ECF electronic service
system-

REID RUBINSTEIN & BOGATZ

Ariana Gennaro Agennaro@rrblf.com
Charles M. Vlasic cvlasic@rrblf.com
Kristee Kallas kkallas@rrblf.com
Scott Bogatz SBogatz@rrblf.com

Counsel for Defendants

/s/ Sarah Walton
An employee of BALLARD SPAHR LLP
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12/14/2016 03:53:05 PM

ODM O b Sl
Abran E. Vigil i
Nevada Bar No. 75648

Matthew D. Lamb

Nevada Bar No. 12991

BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
vigila@ballardspahr.com
lambm@ballardspahr.com

CLERK OF THE COURT

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

AMERICA FIRST FEDERAL CREDIT Case No. A-13-679511-C

UNION, a federally chartered credit
union, Dept. No. XXX

Plaintiff,
V.

FRANCO SORO, an individual; MYRA
TAIGMAN-FARRELL, an individual;
ISAAC FARRELL, an individual;
KATHY ARRINGTON, an individual;
and AUDIE EMBESTRO, an individual;

Defendants.

ORDER DENYING DEFENDANTS’ MOTION TO DISMISS AND DENYING
PLAINTIFF’S COUNTER-MOTION FOR PARTIAL SUMMARY JUDGMENT

On August 24, 2016, defendants Franco Soro, Myra Taigman-Farrell, Isaac
Farrell, Kathy Arrington, and Audie Embestro (“Defendants”) filed a motion to dismiss
(the “Motion”) the deficiency complaint of plaintiff America First Federal Credit Union
(“Plaintiff’). On September 12, 2016, Plaintiff filed an opposition to the Motion and a
counter-motion for partial summary judgment as to Defendants’ liability (the “Counter-
Motion”). Defendants filed a reply in support of the Motion and an opposition to the
Counter-Motion on October 20, 2016. Plaintiff filed a reply in support of the Counter-
Motion on November 9, 2016. The Court held a hearing on the Motion and Counter-
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Motion on November 17, 2016 at 9:00 a.m. Matthew D. Lamb appeared on behalf of
Plaintiff; I. Scott Bogatz and Charles Vlasic appeared on behalf of Defendants. The
Court, being fully advised on the premises, orders as follows:

IT IS HEREBY ORDERED that pursuant to Key Bank of Alaska v. Donnels, 106
Nev. 49, 52-53, 787 P.2d 382, 384-85 (1990), the Utah deficiency statute in this case
(Utah Code Ann. § 57-1-32) — like the Alaska deficiency statute in Key Bank (AS
34.20.100) — does not apply extraterritorially, and therefore Defendants’ Motion 1s

denied without prejudice.

IT IS HEREBY FURTHER ORDERED that Plaintiffs Counter-Motion is denied

without prejudice, pursuant to N.R.C.P. 56(f).

Dated: 1\&&9&{ [ 2016.

DISTRWRT’JUDGE V

Respectfully submitted by:

BALLARD SPAHR LLP,
By: 5/ % for
bra Vi
N ar No. 7548
atthew D. Lamb

Nevada Bar No. 12991
100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106

Attorneys for Plaintiff

Approved as to form by:
REID RUBINST OGATZ
e :
By: & f\/\

I. Scott Bogatz

Nevada Bar No. 3367

Charles M. Vlasic III

Nevada Bar No. 11308

Jaimie Stilz

Nevada Bar No. 13772

300 South 4th Street, Suite 830
Las Vegas, Nevada 89101

Attorneys for Defendants
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Reid Rubinstein & Bogatz

I. SCOTT BOGATZ, ESQ.
Nevada Bar No. 3367
CHARLES M. VLASIC III, ESQ.
Nevada Bar No. 11308

300 South 4th Street, Suite 830
Las Vegas, Nevada 89101
Telephone: (702) 776-7000
Facsimile: (702) 776-7900
sbogatzi@rrblf. com
cvlasicirrbif.com

Attorneys for Defendants

Electronically Filed

08/24/2016 11:35:34 AM

R

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

AMERICA FIRST FEDERAL CREDIT
UNION, a federally chartered credit union, Case No.: A-13-679511-C

Plaintiff, Dept. No.: XXX

Vs, Date:

FRANCO SORO, an individual; MYRA Time:
TAIGMAN-FARRELL, an individual,
ISAAC FARRELL, an individual; KATHY
ARRINGTON, an individual; AUDIE
EMBESTRO, an individual; DOES 1
through 10; ROE ENTITIES I through X,

Defendants.

MOTION TO DISMISS

Defendants, FRANCO SORO, MYRA TAIGMAN-FARRELL, ISAAC FARRELL,

KATHY ARRINGTON, and AUDIE EMBESTRO (“Defendants”), through their attorneys of

record, the law firm of Reid Rubinstein & Bogatz, hereby respectfully move for dismissal of the

Complaint filed by Plaintiff, AMERICA FIRST FEDERAL CREDIT UNION (“America First”),

pursuant to NRCP 12(b)(5). This Motion is made and based upon all the papers, pleadings and

records on file herein, together with the following points and authorities, and any oral argument
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