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l. INTRODUCTION!

Recently, this Court issued a decision (the “December 27 Order”)
regarding Petitioners’ underlying Writ Petition, and upheld the District Court’s
denial of Petitioners’ Motion to Dismiss. This decision, however, was made
without consideration of several important points of law and facts. Petitioners
therefore respectfully request this Court reconsider the December 27 Order and
reverse the District Court’s denial of Petitioners’ Motion to Dismiss.

Specifically, Petitioners believe the following two points were not
considered in the December 27 Order. First, the Bullington case upon which this
Courtrelies requires this Court to look at both legislative intent and public policy
when determining extraterritorial application of Utah statutes. Since statutes of
limitation are important matters of public policy, the statute of limitations portion
of Utah Code Ann. § 57-1-32 must be extended extraterritorially.

Second, unlike the cases relied upon by this Court in reaching its decision,
the parties here specifically agreed to subject themselves to Utah law, including
the statute of limitations contained within Utah Code Ann. § 57-1-32. This valid,
binding choice of law provision was neither present in nor taken into account by

the Bullington or Nevares courts, but should be given due weight here.

t Unless otherwise noted, the capitalized terms herein have the same meaning
ascribed to them in Petitioners’ Opening Brief and Reply Brief.

1
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Based upon the foregoing, and as set forth in more detail below, Petitioners
respectfully request this Court to review the overlooked arguments below, grant
this Petition for Rehearing, and reverse the District Court’s denial of Petitioners’
Motion to Dismiss. In the event this Court directs AFCU to answer this Petition
for Rehearing, Petitioners respectfully request this Court permit leave for
Petitioners to file a Reply in support of this Petition.

Il. LEGALARGUMENT

A. STANDARD FOR PETITIONS FOR REHEARING

Pursuant to NRAP 40(c)(2), this Court may consider a rehearing in the
following circumstances: (A) When the Court has overlooked or
misapprehended a material fact in the record or a material question of law in the
case, or (B) When the Court has overlooked, misapplied or failed to consider a
statute, procedural rule, regulation or decision directly controlling a dispositive
issue in the case.?

In the instant case, rehearing is necessary and appropriate pursuant to

NRAP 40(c)(2) because, respectfully, it appears this Court has overlooked or

2 See, e.q., Am. Cas. Co. of Reading, Pa. v. Hotel and Rest. Employees and
Bartenders Intern. Union Welfare Fund, 113 Nev. 764, 766, 942 P.2d 172, 174
(1997); City of N. Las Vegas v. 5th & Centennial, 130 Nev. Adv. Op. 66, 331
P.3d 896, 898 (2014); see also Bahena v. Goodyear Tire & Rubber Co., 126 Nev.
606, 609, 245 P.3d 1182, 1184 (2010) (noting that “a petition for rehearing will
be entertained only when the court has overlooked or misapprehended some
material matter, or when otherwise necessary to promote substantial justice.”).

2
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misapprehended a material question of law in this case and a material fact in the
record — specifically, the application of the Bullington case analysis to the
extraterritorial reach of the statute of limitations portion of Utah Code Ann. §
57-1-32, as well as the impact of the valid, binding Utah choice-of-law provision.
B. A REHEARING SHOULD ISSUE BECAUSE UNDER
BULLINGTON, UTAH’S STATUTE OF LIMITATIONS

WOULD STILL APPLY.

Rehearing is necessary and appropriate pursuant to NRAP 40(c)(2)
because with all due respect, the Court overlooked an important second part of
the applicable case law analysis, which requires the Court to look at public policy
in addition to legislative intent to determine whether the statute at issue ought to
be applied extraterritorially. If public policy so requires — as it does here — the
statute must be applied extraterritorially even if the legislative intent does not
indicate extraterritorial reach.

1. The Utah Supreme Court’s Bullington Decision Requires
This Court To Analyze Both L egislative Intent And Public

Policy To Determine Extraterritorial Application Of Utah
Code Ann. 8 57-1-32.

In reaching its determination that Utah’s statute of limitations does not
apply in this matter, this Court relied upon a prior decision from the Utah

Supreme Court, Bullington v. Mize, 25 Utah 2d 173, 178, 478 P.2d 500, 503

(1970), which this Court found to stand for the proposition that Utah Code Ann.
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8 57-1-32 does not apply extraterritorially. See December 27 Order at p. 11.
Pursuant to Bullington, however, there are actually two aspects that must
be considered in determining whether a Utah statute will be extended
extraterritorially — first, whether the language of the statute expresses a
legislative intent to extend its protection extraterritorially, and second, whether
public policy exists that would be contravened if the statute is not applied
extraterritorially. 25 Utah 2d at 178, 478 P.2d at 503-04 (“[W]hether a forum
statute would be applied to protect a defendant sued on a deficiency relating to

foreign land, must depend on the interpretation of the statute in the light of its

policy.” (citing Conflicts of Law § 232, 2(a)(2), p. 611)).
In discussing the second portion of the above analysis with respect to Utah
Code Ann. § 57-1-32, the Bullington Court noted that:
The traditional test used in determining whether the public policy of
the forum prevents the application of otherwise applicable conflict-
of-laws principles was well expressed by Justice Cardozo in Loucks

v. Standard Oil Co. of New York, 224 N.Y. 99, 120 N.E. 198, to the
effect that foreign law will not be applied if it ‘would violate some

fundamental principle of justice, some prevalent conception of good
morals, some deep-rooted tradition of the common weal.’

Id. at 179, 478 P.2d at 504 (internal citations omitted).
The Bullington Court then went on to discuss whether enforcing the situs

— Texas — law, rather than extending the forum — Utah — law extraterritorially,

would violate fundamental Utah jurisprudence. 1d. at 180, 478 P.2d at 504. The
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Bullington Court ultimately concluded that allowing the deficiency judgment
amount in accordance with Texas law would not violate Utah public policy. Id.
at 180, 478 P.2d at 504-05. Critically, the Bullington Court focused exclusively
on the deficiency judgment amount statutory provision, without analysis or
reference to the statute of limitations component, in discussing and deciding no
public policy violation would occur. See id.

Here, a determination regarding extraterritorial application of Utah Code
Ann. 8 57-1-32 must include both the first and second parts of the Bullington
analysis. The December 27 Order erroneously focuses exclusively on the first
half of the Bullington analysis, addressing the Utah legislature’s intent with
respect to Utah Code Ann. § 57-1-32 without any reference to the second portion

of Bullington. See December 27 Order at pp. 11-13. Given that the December

27 Order specifies this Court will look to a chosen jurisdiction’s courts to see if
they have already determined the statute’s extraterritorial reach “and, if so, apply
that ruling,”® it is necessary for this Court to apply both steps of the Bullington
analysis, rather than just the first half.

Since the Bullington Court, when analyzing the second step of the process,
focused only on the deficiency amount provision and did not address the statute

of limitations portion of Utah Code Ann. § 57-1-32, this Court must therefore

s See December 27 Order at p. 9.
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look to whether special public policy circumstances necessitate extraterritorial
enforcement of Utah Code Ann. § 57-1-32 regardless of legislative intent.

2. Utah Law Holds Statutes Of Limitation Constitute
Important Matters Of Public Policy, Thereby Requiring
Extraterritorial Application Of The Statute Of
Limitations Contained Within Utah Code Ann. 8 57-1-32.

As discussed above, pursuant to Bullington, even if legislative intent does
not indicate a Utah statute is meant to be applied extraterritorially, the Court must
assess whether failure to extend the statute extraterritorially would violate
fundamental Utah jurisprudence. Id. at 180,478 P.2d at 504. If so, it is necessary
to extend the Utah statute at issue. Id. The Bullington Court, in assessing
extraterritorial application of Utah Code Ann. § 57-1-32, did not discuss or weigh
public policy regarding the statute of limitations provision. Id. at 180, 478 P.2d
at 504-05. Rather, the Bullington Court narrowly focused on the public policy
implications of the statute’s deficiency judgment amount provision. See id.

Other Utah courts, though, have long held that statutes of limitation are

important matters of public policy. See Falkenrath v. Candela Corp., 780 Utah

Adv. Rep. 25, 374 P.3d 1028, 1031 (Utah Ct. App. 2016); Ireland v.
Mackintosh, 22 Utah 296, 61 P. 901, 902 (1900) (stating that
construction/interpretation of a statute of limitations “which will most effectually

accomplish the purpose of the statute should be adopted. The purpose of the
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statute is the same both in cases involving the title to tangible property, and in
cases relating to the enforcement of the obligations of contracts.”); Kuhn v.

Mount, 13 Utah 108, 44 P. 1036, 1037 (1896); Horton v. Goldminer's Daughter,

785 P.2d 1087, 1091 (Utah 1989), abrogated on other grounds; see also Hirtler

v. Hirtler, 566 P.2d 1231, 1231 (Utah 1977) (finding a contractual waiver of
statutes of limitation was violative of public policy and therefore void). Utah
courts have noted that statutes of limitation are public policy matters because
“the law has long recognized the need ‘to prevent the enforcement of stale
claims,’” reiterating that

[A]t some point in time after the defendant has become liable for

damages he must, in fairness, be protected from suit . . . because of

the drying up or disappearance of evidence that might have been

used in the defense, because of the desirability of security against

old claims brought by persons who have slept on their rights, or

because the judicial system may not be able to handle stale claims

effectively.
Falkenrath, 780 Utah Adv. Rep. 25, 374 P.3d at 1031 (citing 4 Am. Jur. Trials §
441(2) (2016)).

Here, the public policy importance of statutes of limitations necessitate
extraterritorial application of the statute of limitations contained within Utah
Code Ann. § 57-1-32. Unlike the deficiency judgment amount provision, the

three-month limitation provision of Utah Code Ann. § 57-1-32, as a statute of

limitations, carries significant public policy weight. See Falkenrath, 780 Utah
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Adv. Rep. 25, 374 P.3d at 1031; Ireland, 22 Utah 296, 61 P. at 902; Kuhn, 13
Utah 108, 44 P. at 1037; Horton, 785 P.2d at 1091; Hirtler, 566 P.2d at 1231.
Indeed, Utah jurisprudence requires the statute of limitations provision to be
constructed in a way that accomplishes its purpose, i.e. preventing the
enforcement of stale claims. See Ireland, 22 Utah 296, 61 P. at 902; Falkenrath,
780 Utah Adv. Rep. 25, 374 P.3d at 1031. Failure to extend the statute of
limitations extraterritorially would thus violate fundamental Utah jurisprudence.
As such, the second part of the Bullington analysis requires that the statute of
limitations portion of Utah Code Ann. § 57-1-32 be extended extraterritorially
due to the public policy considerations. Bullington, 25 Utah 2d at 180, 478 P.2d
at 504. Accordingly, rehearing of the December 27 Order declining to extend
Utah Code Ann. § 57-1-32 extraterritorially is necessary.

3. Unlike Bullington _and Nevares, The Parties Here

Specifically Agreed To The Statute Of Limitations In
Utah Code Ann. 8 57-1-32.

As this Court noted, the Bullington decision did not touch upon the statute
of limitations portion of Utah Code Ann. § 57-1-32. The Bullington Court was
focused upon whether a Texas resident could pursue a Colorado resident for a
deficiency resulting from the sale of property in Texas. Id. at 175, 478 P.2d at
500-01. There was no choice of law provision involved; the parties in Bullington

had not agreed to abide by and comply with Utah law. See generally id.
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The other case this Court relies upon, Nevares v. M.L.S., 2015 UT 34, 345

P.3d 719 (Utah 2015), also addressed matters entirely unrelated to statutes of
limitations or contractual choice of law provisions. Rather, the Nevares Court
looked at whether parental rights were foreclosed under Utah Code Ann. § 78B—
6-111, and found the statute did not apply to sexual activity between non-Utah
citizens outside of Utah. 2015 UT 34, 345 P.3d at 722.

In contrast here, the parties already agreed to extraterritorial application of
the statute of limitations contained in Utah Code Ann. § 57-1-32. Specifically,
unlike Bullington and Nevares, the instant action revolves around a valid,
bargained-for agreement with a choice of law provision, requiring any action to

exist within the realm of Utah’s laws. Neither the Bullington nor Nevares courts

considered the implication of an agreement to proceed in accordance with Utah’s

statutes when reaching their decisions. Indeed, the Nevares Court had to clarify

that Utah statutes do not seek out individuals in other states to impose their
requirements, because the parties involved had not made any agreement to
comply with Utah law. See id. at 2015 UT 34, 345 P.3d at 722.

Here, though, the parties deliberately availed themselves of the laws of
Utah, and sought to be subject to Utah’s statutes. Determining the parties are
subject to Utah law except for the statute of limitations, despite the existence of

a valid choice-of-law provision, is an absurd result unsupported by the pertinent
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Utah case law.* Accordingly, for this additional reason Utah Code Ann. § 57-1-
32 must be extended extraterritorially and a rehearing should issue.

1. CONCLUSION

Based on the foregoing, Petitioners respectfully request this Court to grant
this Petition for Rehearing and reverse the District Court’s denial of Petitioners’
Motion to Dismiss. In the event this Court directs AFCU to answer this Petition
for Rehearing, Petitioners also respectfully request that this Court permit leave
for Petitioners to file a Reply in support of this Petition.

Dated this 16th day of January, 2018.

REID RUBINSTEIN & BOGATZ CV3 LEGAL

By:__ /s/ Jaimie Stilz, Esq. By:_ /s/ Charles M. Vlasic Ill, Esq.
I. SCOTT BOGATZ, ESQ. CHARLES M. VLASIC IlI, ESQ.
Nevada Bar No. 3367 Nevada Bar No. 11308
JAIMIE STILZ, ESQ. 3016 W. Charleston Blvd., Ste 170
Nevada Bar No. 13772 Las Vegas, Nevada 89102
300 South 4" Street, Suite 830 Telephone: (702) 551-1178
Las Vegas, Nevada 89101 Facsimile: (702) 551-1178
Telephone: (702) 776-7000 cvlasic@cv3legal.com
Facsimile: (702) 776-7900 Attorneys for Petitioners

sbogatz@rrblf.com
jstilz@rrblf.com
Attorneys for Petitioners

4 Such a result would also be unsupported by Nevada law as well. See NRS
11.020 (stating in relevant part that “[w]hen a cause of action has arisen in
another state, or in a foreign country, and by the laws thereof an action thereon
cannot there be maintained against a person by reason of the lapse of time, an
action thereon shall not be maintained against the person in this State.”).

10
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CERTIFICATE OF COMPLIANCE

1. | hereby certify that this Petition for Rehearing complies with the
formatting requirements of NRAP 32(a)(4), the typeface requirements of NRAP
32(a)(5) and the type style requirements of NRAP 32(a)(6) because:

[X] This Petition has been prepared in a proportionally spaced typeface

using Microsoft Word 2010 in Times New Roman 14-point font.

2. | further certify that this Brief complies with the page or type-volume
limitations of NRAP 32(a)(7)(C) because it:

[X] Does not exceed 10 pages.

3. Finally, | hereby certify that | have read this Petition for Rehearing,
and to the best of my knowledge, information, and belief, it is not frivolous or
interposed for any improper purpose. | further certify that this Petition for
Rehearing complies with all applicable Nevada Rules of Appellate Procedure.

Dated this 16th day of January, 2018.

REID RUBINSTEIN & BOGATZ
By:__ /s/ Jaimie Stilz, Esq.

I. Scott Bogatz, Esq.

Nevada Bar No. 3367

Jaimie Stilz, Esq.

Nevada Bar No. 13772

300 South 4™ Street, Suite 830

Las Vegas, Nevada 89101

Telephone: (702) 776-7000
Attorneys for Petitioners
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CERTIFICATE OF SERVICE

| hereby certify that on the 16" day of January, 2018, our office served a
copy of the foregoing PETITION FOR REHEARING upon each of the
following parties by depositing a copy of the same in a sealed envelope in the
United States Mail, Las Vegas, Nevada, First-Class Postage fully prepaid, to the
following:

The Honorable Jerry A. Wiese
Eighth Judicial District Court
Department 30
Regional Justice Center
200 Lewis Avenue
Las Vegas, Nevada 89155
Respondent

Stanley W. Parry, Esq.
Timothy R. Mulliner, Esq.
Matthew D. Lamb, Esq.
BALLARD SPAHR, LLP
One Summerlin
1980 Festival Plaza Drive, Suite 900
Las Vegas, NV 89135
Attorneys for Real Party in Interest

/sl Kristee Kallas
An employee of Reid Rubinstein & Bogatz
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NRAP 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following are persons

and entities as described in NRAP 26.1(a) and must be disclosed. These

representations are made so the justices of this Court may evaluate possible

disqualification or recusal.

1.

2.

3.

Parent Corporation of Petitioners: N/A.
Publicly Held Shareholders of Petitioners: N/A.
Law Firms who have appeared for Petitioners:

e Bogatz Law Group
3883 Howard Hughes Parkway, Suite 790
Las Vegas, Nevada 89169

e Reid Rubinstein & Bogatz
300 S. 4™ Street, Suite 830
Las Vegas, Nevada 89101

e CV3Legal
3016 W. Charleston Blvd., Suite 170
Las Vegas, Nevada 89102

Dated this 23rd day of April, 2018.

REID RUBINSTEIN & BOGATZ

By: _/s/ Jaimie Stilz, Esq.
[. Scott Bogatz, ES%
Nevada Bar No. 3367
Jaimie Stilz, Esq.
Nevada Bar No. 13772
300 S. 4" Street, Suite 830
Las Vegas, Nevada 89101
Attorneys for Petitioners
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STATEMENT OF QUESTIONS PRESENTED

A.

WHETHER THE COURT OF APPEALS ERRONEOUSLY
AFFIRMED THE DISTRICT COURT’S DENIAL OF
PETITIONERS’ MOTION TO DISMISS WHEN THIS COURT’S
PRIOR CONTRARY DECISIONS IN KEY BANK, MARDIAN,
AND PIONEER TITLE REQUIRE UTAH’S STATUTE OF
LIMITATIONS TO BE APPLIED HERE?

WHETHER THE COURT OF APPEALS ERRONEOUSLY
AFFIRMED THE DISTRICT COURT’S DENIAL OF
PETITIONERS’ MOTION TO DISMISS WHEN THIS COURT’S
PRIOR CONTRARY DECISION IN WINDHAVEN REQUIRE
UTAH’S STATUTE OF LIMITATIONS TO BE APPLIED HERE?

WHETHER THE COURT OF APPEALS ERRONEOUSLY
AFFIRMED THE DISTRICT COURT’S DENIAL OF
PETITIONERS> MOTION TO DISMISS WHEN THE
LANGUAGE OF BULLINGTON AND PUBLIC POLICY
CONSIDERATIONS REQUIRE UTAH’S STATUTE OF
LIMITATIONS TO BE APPLIED HERE?

STATEMENT OF REASONS REVIEW IS WARRANTED

As discussed further below, the Court of Appeals’ decision conflicts with

this Court’s prior decisions in Key Bank, Mardian, Pioneer Title, and

Windhaven, all of which, when applied to this matter, require enforcement of the

Utah choice-of-law provision and pertinent statute of limitations.

Additionally, the Court of Appeals’ reliance on Bullington is a matter of

first impression of general statewide significance due to the creation of a new
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rule requiring interpretation of a foreign state’s case law regarding extraterritorial
application of its statutes.

Finally, this matter involves fundamental issues of statewide public
importance — specifically, the application (or lack thereof) of statutes of
limitation, which this Court has continually held to embody important public

policy considerations. See Winn v. Sunrise Hosp. & Med. Ctr., 128 Nev. 246,

257, 277 P.3d 458, 465 (2012) (quoting Petersen v. Bruen, 106 Nev. 271, 274,

792 P.2d 18, 19 (1990)); City of Fernley v. State, Dep't of Tax, 132 Nev. Adv.

Op. 4, 366 P.3d 699, 706 (2016); Kopicko v. Young, 114 Nev. 1333, 1339, 971

P.2d 789, 793 (1998).

I11. BRIEF STATEMENT OF FACTS

A. THE LOAN AND LOAN DOCUMENTS

On April 11, 2002, Real Party In Interest America First Federal Credit
Union (“AFCU”) and Petitioners entered into a Business Loan Agreement
(“Loan Agreement”), whereby AFCU loaned Petitioners approximately
$2,900,000 to develop a parcel of property (“Property”). 1 PA000101-02. That
same day, AFCU and Petitioners executed a Commercial Promissory Note
(“Note”) and Trust Deed with Assignment of Rents (“Deed of Trust”) to secure
the Note (the Loan Agreement, Note and Deed of Trust are sometimes

collectively referred to herein as the “Loan Documents™). 1 PA000102.
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The Loan Agreement contains an “Applicable Law” clause providing:

Applicable Law. This Agreement (and all loan documents in

connection with this transaction) shall be governed by and construed

in accordance with the laws of the State of Utah.
1 PA000O114. In addition, the Loan Agreement contains an “Acceptance” clause
specifying, “This Agreement is accepted by Lender in the State of Utah.” Id.

B. THEACTION

On October 4, 2012, AFCU caused the Property to be sold via non-judicial
foreclosure (the “Foreclosure Sale”). 1 PA000103. AFCU did not seek a
deficiency judgment within three months after the Foreclosure Sale despite Utah
Code Ann. § 57-1-32, which stipulates a three-month statute of limitations for
deficiency actions. 1d. It was not until April 4, 2013 — exactly six months after
the non-judicial foreclosure sale of the Property —that AFCU filed the underlying
Complaint seeking a deficiency judgment against Petitioners. 1 PA000001.

Petitioners filed an initial Motion to Dismiss based on forum/jurisdiction
issues on July 29, 2013 (the “Initial Motion to Dismiss”). 1 PA000016. The
district court granted Petitioners’ Initial Motion to Dismiss. 1 PA000073. On
appeal, this Court overturned the district court, holding the forum and
jurisdiction selection clauses were permissive rather than mandatory. 1

PA000090-91. This Court specifically did not address the issue of statute of

limitations, stating that “because the district court did not decide this issue, we
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do not address [Nevada’s six-month statute of limitations versus Utah’s three-
month statute of limitations] here.” 1 PA000092.

Upon remand, Petitioners filed the underlying Second Motion to Dismiss
on August 24, 2016. 1 PA000099. The district court issued an Order on
December 14, 2016, erroneously denying Petitioners’ Second Motion to
Dismiss. 1 PA000191.

Petitioners subsequently filed a Petition for Writ of Mandamus and
Prohibition with the Court of Appeals on January 10, 2017. In an Order issued
on December 27, 2017, the Court of Appeals erroneously upheld the district
court’s denial of Petitioners’ Second Motion to Dismiss. Petitioners filed a
Petition for Rehearing on January 16, 2018, which the Court of Appeals denied
on March 26, 2018.

IV. LEGALARGUMENT

A. STANDARD FOR PETITIONS FOR REVIEW
A party aggrieved by a decision of the Court of Appeals may file a petition

for review with this Court. See NRAP 40B; Jacinto v. PennyMac Corp., 129

Nev. 300, 303, 300 P.3d 724, 726 (2013). Pursuant to NRAP 40B, this Court
considers the following factors for a Petition for Review: (1) Whether the
question presented is one of first impression of general statewide significance;

(2) Whether the decision of the Court of Appeals conflicts with a prior decision
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of the Court of Appeals, the Supreme Court, or the United States Supreme Court;
or (3) Whether the case involves fundamental issues of statewide public
importance. See NRAP 40B(a).

In the instant case, Petitioners submit review is necessary and appropriate
based on all three NRAP 40B factors.

B. THE COURT OF APPEALS ERRED IN UPHOLDING THE

DISTRICT COURT’S DENIAL OF PETITIONERS’ SECOND
MOTION TO DISMISS IN CONTRADICTION OF THIS
COURT’S PRIOR RELEVANT DECISIONS.

Pursuant to the valid choice-of-law provision in the underlying loan
documents, AFCU was required to abide by — but subsequently failed to comply
with — Utah’s three-month statute of limitations. By upholding the district
court’s erroneous denial of Petitioners’ Second Motion to Dismiss, the Court of

Appeals incorrectly accepted AFCU’s violation of the pertinent Utah statute of

limitations, contrary to this Court’s prior decisions in Key Bank, Mardian, and

Pioneer Title.

1. The Court Of Appeals Erred As Pursuant To Key Bank,
The Utah Choice-Of-Law Provision Applies To AFCU’s
Statutory Deadline For Filing A Deficiency Action.

In Nevada, an out-of-state choice-of-law provision contained in the loan
documents still applies to the deficiency action even when the foreclosure and

deficiency action take place in state pursuant to Nevada procedure. Key Bank
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of Alaska v. Donnels, 106 Nev. 49, 52, 787 P.2d 382, 384 (1990).

In Key Bank, this Court held out-of-state law applies in a Nevada
foreclosure/deficiency action when the promissory note so specifies. Id. at 51-
52, 787 P.2d at 384 (emphasis added). The exception to this rule occurs when
an out-of-state statute “indicat[es] a clear intent to limit the effect of the statute
to foreclosures under those sections . . . .” Id. at 53, 787 P.2d at 384-85
(emphasis in original). In other words, if a choice-of-law provision specifies a
foreign state, then that state’s law applies; however, the exception to this rule
occurs if the foreign state’s statute, by its own wording, explicitly limits its
foreign application, the statute cannot be applied. Thus, if a foreign statute does
not explicitly limit its foreign application (whether by specifically stating it
applies extraterritorially or by simply remaining neutral/illustrative), then the
Key Bank exception does not apply.

Here, the choice-of-law provision in the pertinent loan documents
specifies Utah law applies, and language in the relevant Utah statute does not
explicitly limit its foreign application. Therefore, the statute must be applied.
Utah Code Ann. § 57-1-32 states in relevant part:

At any time within three months after any sale of property under a

trust deed as provided in Sections 57-1-23, 57-1-24, and 57-1-27, an

action may be commenced to recover the balance due . . .

As detailed further below, this statutory provision is illustrative rather than
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exclusive; it does not contain the offsetting exclusionary commas like the statute
at issue in Key Bank. This illustrative provision does not contain any
exclusionary reference to property located in Utah. Accordingly, pursuant to
Key Bank, the three-month Utah statutory deadline must be applied. Since
AFCU filed the underlying action outside the three-month period, its claims are
statutorily barred.

2. The Court Of Appeals Erred As Pursuant To Mardian,

The Utah Choice-Of-Law Provision Applies To AFCU’s
Statutory Deadline For Filing A Deficiency Action.

This Court reaffirmed the Key Bank decision by holding that when a
foreclosure and deficiency action take place, the out-of-state choice-of-law
provision in the loan documents — including the specified state’s deficiency

action limitation period — still applies. Mardian v. Greenberg Family Trust, 131

Nev. Adv. Op. 72, 359 P.3d 109, 111 (2015).

In Mardian, when addressing whether to apply the foreclosing state
(Arizona) statute of limitations versus the choice-of-law state (Nevada) statute
of limitations, this Court reiterated and expressly cited to Key Bank in
concluding the choice-of-law state’s deficiency laws — including the statutory

limitation period —would apply. Id., 359 P.3d at 111 (“[B]ecause of the choice-

of-law provision, Nevada law—particularly Nevada’s limitations period, see

NRS 40.455(1)—applies in this case. See Key Bank of Alaska v. Donnels, 106
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Nev. 49, 52, 787 P.2d 382, 384 (1990) . . . .” (emphasis added)).
This Court then examined whether the pertinent deficiency statutes by
their own wording explicitly limited their application. 1d., 359 P.3d at 112.
Having concluded the statutes did not limit application, this Court ultimately
found the statute of limitations from the choice-of-law state applied and the
creditor was barred from seeking deficiency judgment due to filing outside the
limitation period. 1d., 359 P.3d at 112. Therefore, when reading Key Bank and
Mardian together, it is clear the rule in Nevada remains that regardless of where
a deficiency action is brought or the underlying property is located, the choice-
of-law provision contained in the loan documents governs which state’s laws
apply to all aspects of deficiency proceedings. Id. As such, the choice-of-law
provision at issue here requires that Utah’s laws, including Utah’s statute of

limitations, must be applied.

3. The Court Of Appeals Erred By Allowing AFCU To
Avoid Its Obligations Under The Loan Agreement When

AFCU Failed To File For Deficiency Action Within The
Requisite Three-Month Period.

It is well settled in Nevada that “[p]arties are free to contract, and the
courts will enforce their contracts if they are not unconscionable, illegal, or in

violation of public policy.” Rivero v. Rivero, 125 Nev. 410, 429, 216 P.3d 213,
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226-227 (2009) (citing NAD, Inc. v. Dist. Ct., 115 Nev. 71, 77, 976 P.2d 994,

997 (1999)). In fact, this Court has specifically held:

It is not a proper function of the court to re-write or distort a contract
under the guise of judicial construction. The law will not make a
better contract for parties than they themselves have seen fit to
enter _into, or alter it for the benefit of one party and to the
detriment of the other. The judicial function of a court of law is to
enforce the contract as it is written.

Pioneer Title Ins. & Trust Co. v. Cantrell, 71 Nev. 243, 245-246, 286 P.2d

261, 263 (1955) (internal citations omitted) (emphasis added).

By upholding the district court’s decision, the Court of Appeals has
incorrectly permitted AFCU to avoid the terms of its agreement in this matter.
The facts are simple and undisputed — the Loan Agreement contains a choice-of-
law provision designating Utah law. 1 PA000114. Pursuant to Utah law, a three-
month statute of limitations applies to deficiency actions. Utah Code Ann. § 57-
1-32. AFCU waited six months after the foreclosure sale before filing the
underlying deficiency action. 1 PA000001. AFCU maneuvered around
immediate dismissal — and its contractual obligation to abide by Utah law — by
filing in Nevada, rather than Utah. 1 PA0O00001. By allowing AFCU to maintain
the underlying action, the Utah choice-of-law provision is impermissibly

rendered meaningless in contravention of Nevada’s policy of enforcing
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contractual provisions. See Pioneer Title Ins., 71 Nev. at 245-246, 286 P.2d at

263.

Indeed, any choice-of-law provision wherein the chosen state’s statute of
limitations is shorter than Nevada’s will undeniably be skirted around as
creditors flock to Nevada to file for deficiency action so as to avoid their
contractual choice-of-law obligations. Such a result is impermissible and
distinctly contravenes this Court’s explicit holdings in Key Bank and Mardian.
AFCU must therefore be unequivocally barred from pursuing deficiency
judgment against Petitioners. Accordingly, the Court of Appeals erroneously
affirmed the district court’s ruling and Petitioners’ Petition for Review must be
granted.

C. THE COURT OF APPEALS ERRED IN UPHOLDING THE

DISTRICT COURT’S DENIAL OF PETITIONERS’ SECOND
MOTION TO DISMISS DESPITE THE ILLUSTRATIVE,

APPLICABLE NATURE OF THE STATUTE AT ISSUE, IN
CONFLICT WITH THIS COURT’S WINDHAVEN RULING.

This Court need merely look to the holdings of Key Bank and Mardian to

find the lower courts’ clear error with respect to denial of Petitioners’ Second
Motion to Dismiss. In addition, the Court of Appeals also erred by failing to
apply this Court’s holding in Windhaven to this matter.

As explained further above, the Key Bank exception only applies to

exclusive, not illustrative, anti-deficiency statutes. This Court went to great

10
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lengths in Key Bank to detail why the phrase “under a deed of trust, as authorized
by AS 34.20.070 - 34.20.130,” was exclusive, rather than illustrative. Indeed,
this Court in Key Bank specifically called out the commas as the first and
foremost reason for its decision, stating “the offsetting commas [] indicat[e] a
clear intent to limit the effect of the statute to foreclosures under those sections,
especially because AS 34.20.070 expressly refers to deed of trust conveyances
of property located in Alaska.” 106 Nev. at 53, 787 P.2d at 384.

Meanwhile, in Windhaven, this Court examined why Nevada’s anti-
deficiency statute is illustrative, rather than exclusive. NRS 40.455(1), the anti-
deficiency statute in question in Windhaven, provided! in relevant part:

[U]pon application of the judgment creditor or the beneficiary of
the deed of trust within 6 months after the date of the
foreclosure sale or the trustee’s sale held pursuant to NRS
107.080, respectively, and after the required hearing, . . . .2

Thus, in Windhaven, this Court concluded the phrase “trustee’s sale held
pursuant to NRS 107.080” was illustrative rather than exclusive, explaining NRS
40.455(1) has no limiting language™ and noting even though it references judicial

foreclosure sales and trustee sales held pursuant to NRS 107.080, the statute

“does not indicate that it precludes deficiency judgments arising from

1 NRS 40.455 has since been amended.

2 Emphasis added.
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nonjudicial foreclosure sales held in another state.” Branch Banking v.

Windhaven & Tollway, LLC, 131 Nev. Adv. Op. 20, 347 P.3d 1038, 1041 (2015)

(emphasis added).
In short, this Court in Windhaven held that based upon how Nevada’s anti-
deficiency statute was drafted (with the phrase “pursuant to’), in addition to the

fact that NRS 40.455(1) contained no_express limitation on its application to

non-judicial foreclosure sales held in accordance with another state’s laws,
Nevada’s anti-deficiency statute did apply in that case. 1d.

Here, the Utah statute is much more similar to the Nevada statute than the
Alaska statute. AS 34.20.100 contained clear and distinct commas the Key Bank
Court explicitly relied on to determine an exclusive intent. NRS 40.455(1) and
Utah Code Ann. § 57-1-32, on the other hand, contain no such limiting or
restricting commas. A comparison of the Nevada and Utah deficiency statutes
with the Alaska deficiency statute makes this clear: NRS 40.455(1) states
“trustee’s sale held pursuant to NRS 107.080,” and Utah Code Ann. § 57-1-32
states “under a trust deed as provided in Sections 57-1-23, 57-1-24, and 57-1-
27,7 in contrast to AS 34.20.100, which states, “under a deed of trust, as
authorized by AS 34.20.070 - 34.20.130, ... .”

Moreover, the Nevada and Utah statutes are very neutrally worded, with

no reference or tie specifically to their respective states. This neutral wording is
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important because unlike Alaska’s deficiency statute, Utah Code Ann. § 57-1-32
— like NRS 40.455(1) — may be extraterritorially applied. The additional statutes
set apart in commas in AS 34.20.100 evidenced an intent for that statute to
exclude foreign applicability. In contrast, the additional provisions in the
Nevada and Utah statutes — which, again, were not set apart — are also very
neutrally worded, with no reference or tie to property in their respective states.
Therefore, unlike AS 34.20.100 but similar to NRS 40.455(1) — the former of
which by its own terms restricted deficiency actions to Alaska foreclosures, the
latter of which merely illustrated examples of foreclosure methods — the Utah
statute could and should be utilized in any state. Accordingly, the Utah statute
is illustrative and, pursuant to Key Bank, its statute of limitations should have
been applied here. Therefore, the Court of Appeals erroneously affirmed the

district court’s ruling and Petitioners’ Petition for Review must be granted.

D. THE COURT OF APPEALS ERRED IN UPHOLDING THE
DISTRICT COURT’S DENIAL OF PETITIONERS’ SECOND
MOTION TO DISMISS DESPITE THE FACT THAT UNDER
BULLINGTON, UTAH’S STATUTE OF LIMITATIONS

WOULD STILL APPLY.
In light of the pertinent Nevada case law detailed above, Petitioners
contend the Court of Appeals’ decision to look to Utah case law in this matter
was incorrect. Nevertheless, even if the Court of Appeals was correct in its

reliance on Utah Supreme Court case Bullington v. Mize, the Court of Appeals

13
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still overlooked an important second part of Bullington’s analysis. This
additional necessary analysis requires the Court to look at public policy in
addition to legislative intent to determine whether the statute at issue ought to be
applied extraterritorially. If public policy so requires — as it does here — the
statute must be applied extraterritorially. As this is a matter of first impression,
as well as a public policy issue of statewide significance and importance, the
Court of Appeals erred by failing to address the full Bullington analysis.
1. The Court Of Appeals Erred As Bullington Requires This
Court To Analyze Both Legislative Intent And Public

Policy To Determine Extraterritorial Application Of Utah
Code Ann. 8 57-1-32.

In reaching its determination that Utah’s statute of limitations does not
apply in this matter, the Court of Appeals relied upon a prior decision from the

Utah Supreme Court, Bullington v. Mize, 25 Utah 2d 173, 178, 478 P.2d 500,

503 (1970), which the Court of Appeals incorrectly found to stand for the
proposition that Utah Code Ann. 8 57-1-32 does not apply extraterritorially.
Pursuant to Bullington, however, there are actually two aspects that must
be considered in determining whether a Utah statute will be extended
extraterritorially — first, whether the language of the statute expresses a
legislative intent to extend its protection extraterritorially, and second, whether

public policy exists that would be contravened if the statute is not applied
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extraterritorially. 25 Utah 2d at 178, 478 P.2d at 503-04 (“[W]hether a forum
statute would be applied to protect a defendant sued on a deficiency relating to

foreign land, must depend on the interpretation of the statute in the light of its

policy.” (citing Conflicts of Law § 232, 2(a)(2), p. 611)).
In discussing the second portion of the above analysis with respect to Utah
Code Ann. § 57-1-32, the Bullington Court noted:
The traditional test used in determining whether the public policy of
the forum prevents the application of otherwise applicable conflict-
of-laws principles was well expressed by Justice Cardozo in Loucks

v. Standard Oil Co. of New York, 224 N.Y. 99, 120 N.E. 198, to the
effect that foreign law will not be applied if it ‘would violate some

fundamental principle of justice, some prevalent conception of good

morals, some deep-rooted tradition of the common weal.’
Id. at 179, 478 P.2d at 504 (internal citations omitted).

The Bullington Court then went on to discuss whether enforcing the situs
— Texas — law, rather than extending the forum — Utah — law extraterritorially,
would violate fundamental Utah jurisprudence. Id. at 180, 478 P.2d at 504. The
Bullington Court ultimately concluded that allowing the deficiency judgment
amount in accordance with Texas law would not violate Utah public policy. Id.
at 180, 478 P.2d at 504-05. Critically, the Bullington Court focused exclusively
on the deficiency judgment amount statutory provision, without analysis or

reference to the statute of limitations component, in discussing and deciding no

public policy violation would occur. See id.
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Here, a determination regarding extraterritorial application of Utah Code
Ann. 8 57-1-32 must include both the first and second parts of the Bullington
analysis. The Court of Appeals’ decision erroneously focused exclusively on the
first half of the Bullington analysis, addressing the Utah legislature’s intent with
respect to Utah Code Ann. § 57-1-32 without any reference to the second portion
of Bullington. Given that the Court of Appeals’ decision specified the Court will
look to a chosen jurisdiction’s courts to see if they have already determined the
statute’s extraterritorial reach “and, if so, apply that ruling,” if this Court is to
adopt the Court of Appeals’ rule of analysis, it is necessary to apply both steps
of the Bullington analysis, rather than merely only the first half.

Since the Bullington Court, when analyzing the second step of the process,
focused only on the deficiency amount provision and did not address the statute
of limitations portion of Utah Code Ann. § 57-1-32, this Court must therefore
look to whether special public policy circumstances necessitate extraterritorial
enforcement of Utah Code Ann. § 57-1-32 regardless of legislative intent.

2. The Court Of Appeals Erred In Not Applying Utah Code
Ann. § 57-1-32 As Utah Statutes Of Limitation Constitute

Important Matters Of Public Policy Which Necessitate
Extraterritorial Application.

As discussed above, pursuant to Bullington, even if legislative intent does

not indicate a Utah statute is meant to be applied extraterritorially, this Court
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must assess whether failure to extend the statute extraterritorially would violate
fundamental Utah jurisprudence. Id. at 180,478 P.2d at 504. If so, it is necessary
to extend the Utah statute at issue. Id. The Bullington Court, in assessing
extraterritorial application of Utah Code Ann. § 57-1-32, did not discuss or weigh
public policy regarding the statute of limitations provision. Id. at 180, 478 P.2d
at 504-05. Rather, the Bullington Court narrowly focused on the public policy
implications of the statute’s deficiency judgment amount provision. See id.
Other Utah courts, though, have long held that statutes of limitation are

important matters of public policy. See Falkenrath v. Candela Corp., 780 Utah

Adv. Rep. 25, 374 P.3d 1028, 1031 (Utah Ct. App. 2016); lreland v.
Mackintosh, 22 Utah 296, 61 P. 901, 902 (1900) (stating that
construction/interpretation of a statute of limitations “which will most effectually
accomplish the purpose of the statute should be adopted. The purpose of the
statute is the same both in cases involving the title to tangible property, and in
cases relating to the enforcement of the obligations of contracts.”); Kuhn v.

Mount, 13 Utah 108, 44 P. 1036, 1037 (1896); Horton v. Goldminer's Daughter,

785 P.2d 1087, 1091 (Utah 1989), abrogated on other grounds; see also Hirtler

v. Hirtler, 566 P.2d 1231, 1231 (Utah 1977) (finding a contractual waiver of

statutes of limitation was violative of public policy and therefore void).
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Utah courts have noted statutes of limitation are public policy matters
because “the law has long recognized the need ‘to prevent the enforcement of
stale claims,’” reiterating that

[A]t some point in time after the defendant has become liable for

damages he must, in fairness, be protected from suit . . . because of

the drying up or disappearance of evidence that might have been

used in the defense, because of the desirability of security against

old claims brought by persons who have slept on their rights, or

because the judicial system may not be able to handle stale claims

effectively.
Falkenrath, 780 Utah Adv. Rep. 25, 374 P.3d at 1031 (citing 4 Am. Jur. Trials §
441(2) (2016)).

Here, the public policy importance of statutes of limitations necessitate
extraterritorial application of Utah Code Ann. § 57-1-32’s statute of limitations.
Unlike the deficiency judgment amount provision, the three-month limitation

provision of Utah Code Ann. 8§ 57-1-32, as a statute of limitations, carries

significant public policy weight. See Falkenrath, 780 Utah Adv. Rep. 25, 374

P.3d at 1031; Ireland, 22 Utah 296, 61 P. at 902; Kuhn, 13 Utah 108, 44 P. at
1037; Horton, 785 P.2d at 1091; Hirtler, 566 P.2d at 1231. Indeed, Utah
jurisprudence requires the statute of limitations provision to be constructed in a
way that accomplishes its purpose, i.e. preventing the enforcement of stale
claims. See Ireland, 22 Utah 296, 61 P. at 902; Falkenrath, 780 Utah Adv. Rep.

25,374 P.3d at 1031. Failure to extend the statute of limitations extraterritorially

18
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would thus violate fundamental Utah jurisprudence. As such, the second part of
the Bullington analysis requires the statute of limitations portion of Utah Code
Ann. 8§ 57-1-32 be extended extraterritorially due to the public policy
considerations. Bullington, 25 Utah 2d at 180, 478 P.2d at 504. Accordingly,
the Court of Appeals’ determination that Utah Code Ann. § 57-1-32 cannot be
applied extraterritorially is erroneous.

3. The Court Of Appeals Erred As Unlike Bullington and

Nevares, The Parties Here Specifically Agreed To The
Statute Of Limitations In Utah Code Ann. § 57-1-32.

The Bullington decision did not touch upon the statute of limitations
portion of Utah Code Ann. § 57-1-32. Rather, the Bullington Court was focused
upon whether a Texas resident could pursue a Colorado resident for a deficiency
resulting from the sale of property in Texas. 1d. at 175, 478 P.2d at 500-01.
There was no choice of law provision involved; the parties in Bullington had not

agreed to abide by and comply with Utah law. See generally id.

The other case the Court of Appeals relied upon, Nevares v. M.L.S., 2015

UT 34, 345 P.3d 719 (Utah 2015), also addressed matters entirely unrelated to
statutes of limitations or contractual choice of law provisions. Rather, the
Nevares Court looked at whether parental rights were foreclosed under Utah
Code Ann. 8 78B—6-111, and found the statute did not apply to sexual activity

between non-Utah citizens outside of Utah. 2015 UT 34, 345 P.3d at 722.
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In contrast here, the parties already agreed to extraterritorial application of
the statute of limitations contained in Utah Code Ann. § 57-1-32. Specifically,
unlike Bullington and Nevares, the instant action revolves around a valid,
bargained-for agreement with a choice-of-law provision, requiring any action to

exist within the realm of Utah’s laws. Neither the Bullington nor Nevares courts

considered the implication of an agreement to proceed in accordance with Utah’s

statutes when reaching their decisions. Indeed, the Nevares Court had to clarify

Utah statutes do not seek out individuals in other states to impose their
requirements, because the parties involved had not made any agreement to
comply with Utah law. See id. at 2015 UT 34, 345 P.3d at 722.

Here, though, the parties deliberately availed themselves of Utah’s laws
and sought to be subject to Utah’s statutes. Determining the parties are subject
to Utah law except for the statute of limitations, despite the existence of a valid
choice-of-law provision, is an absurd result unsupported by the pertinent Utah
case law.> Accordingly, for this additional reason, Utah Code Ann. § 57-1-32

must be extended extraterritorially. As such, the Court of Appeals erroneously

3 Such a result would be unsupported by Nevada law as well. See NRS 11.020
(“When a cause of action has arisen in another state . . . and by the laws thereof
an action thereon cannot there be maintained against a person by reason of the
lapse of time, an action thereon shall not be maintained against the person in this
State.”).
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affirmed the district court’s ruling and Petitioners’ Petition for Review must be
granted.

V. CONCLUSION

Based on the foregoing, Petitioners respectfully request this Court to grant
the instant Petition for Review and reverse the district court’s denial of
Petitioners’ Second Motion to Dismiss. In the event this Court directs AFCU to
answer this Petition for Review, Petitioners also respectfully request this Court
permit leave for Petitioners to file a Reply in support of this Petition.

Dated this 23rd day of April, 2018.

REID RUBINSTEIN & BOGATZ

CV3 LEGAL

By:__ /s/ Jaimie Stilz, Esq.
|. SCOTT BOGATZ, ESQ. By:__/s/ Charles M. Vlasic Ill, Esq.
Nevada Bar No. 3367 CHARLES M. VLASIC IlI, ESQ.
JAIMIE STILZ, ESQ. Nevada Bar No. 11308
Nevada Bar No. 13772 3016 W. Charleston Blvd., Ste 170
300 South 4™ Street, Suite 830 Las Vegas, Nevada 89102
Las Vegas, Nevada 89101 Telephone: (702) 551-1178
Telephone: (702) 776-7000 Facsimile: (702) 551-1178
Facsimile: (702) 776-7900 cvlasic@cv3legal.com
sbogatz@rrblf.com Attorneys for Petitioners

jstilz@rrblf.com
Attorneys for Petitioners
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