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Ryan Kerbow, Esq. par e
Nevada Bar No. 11403 ‘
Bradley D. Bace, Esq. | .
Nevada Bar No. 12684
500 W. Famingo, S ’—“”505

. Flamingo, Suite
Las Vegas, Nevada 89147 OCT 1—5 2
Phone: (702) 222-4033
Fax: 3702) 222-4043
ryan(@alessikoenig.com
brad{@alessikoenig.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada
limited liability company

Plaintiff,
Vs,

ARMANDO A. CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS I-X, inclusive,
and ROE CORPORATIONS XI-XX inclusive

Defendants.

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.

READ THE INFORMATION BELOW.

TO THE DEFENDANT(S): A civil Complaint has been filed by the Plaintiff(s) against you for

the retief set forth in the Complaint.
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. If you intend to defend this lawsuit, within 20 days after this Summons is served on

. Unless you respond, your default will be entered upon application of the Plaintiff(s)

. If you intend to seek the advice of an attorney in this matter, you should do so

. The State of Nevada, its political subdivisions, agencies, officers, employees, board

Submitted By:

you, exclusive of the day of service, you must do the following:

(a) File with the Clerk of this Court, whose address is shown below, a formal written
response to the Complaint in accordance with the rules of the Court, with the
appropriate filing fee.

(b) Serve a copy of your response upon the attorney whose name and address is

- shown below.

and failure to so respond will result in a judgment of default against you for the relief
demanded in the Complaint, which could result in the taking of money or property or

other relief requested in the Complaint.
promptly so that your response may be filed on time.

members, commission members and legislators each have 45 days after service of this|
Summons within which to file an Answer or otherresponsive pleading to the
Complaint,

- STEVEN D. GRIERSON
CLERK OF THE.COURT
/ P

Y
s !
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1onal Justice Center

" 200 Lewis Avenue
Las Vegas, NV 89155
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CIVIL COVER SHEET

- Clark _County, Nevada

Case No.
{Assigned by Clerk’s Ojﬁce)

A-13-684501-C

1. Party Information

Plaintiff{s) (name/address/phone): Alessi & Koenig

Attomey (name/address/phone):Huong Lam, Esq. & Brad Bace,
Esq., ALESSI & KOENIG, 9500 W. Flamingo Rd., Ste. 205, Las
Vegas, NV 89147 Phone: (702) 222-4033

Defendant(s) (name/address/phone): ARMANDO A. CARIAS,
BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO
BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP

Attorney (name/address/phone):

I1. Nature of Controversy (Please check applicable bold category and ] Arbitration Requested
applicable subcategory, if appropriate)
Civil Cases
Real Property Torts
] Landlord/Tenant Negligence [] Product Liability

[J Unlawful Detainer

[] Negtigence - Auto
[ Negligence — Medical/Dental

[} Product Liability/Motor Vehicle
{71 Other Torts/Product Liability

[[] Title te Property
[ Foreclosure [} Negligence — Premises Liability ] Intentional Misconduct
[ Liens (Slip/Falt) ] Torts/Defamation (Libel/Slander)
0] Quiet Tite [] Negligence — Other [1 Interfere with Contract Rights
[ Specific Performance E g?h[;:)z-r::t Torts (Wronglul termination)
[] Condemnation/Eminent Domain [J Anti-trust
[1 Other Real Property [1 Fraud/Misrepresentation
[] Partition O lnsura.'llf:e
{1 Planning/Zoning B {‘megfﬂr‘(g:;;wpeﬁﬁon
Probate Other Civil Filing Types
: . [ Construction Defect [ Appeal from Lower Court (also check
Estimated Estate Value: ) u
) O Chaper 40 applicable civil case box}
[} Summary Administration ] General E1 Transfer from Justice Court
[[] General Administration [ Breach of Contract [ Justice Court Civil Appeal
[ Special Administration E ﬁ‘;ﬂgﬁe&cg‘;gmm‘m O Clg"g:’h':: Special Proscading
ceedi
[[] Set Aside Estates {1 Commercial Instrument [X] Other Civil Filing
[J Trust/Conservatorships % gg}gcgggtﬁc:\sc/ﬂgﬁgmdgmem [J Compromise of Minor’s Claim
Individual T j
1 Individu . ‘mstee ] Employment Contract [_] Conversion of Property
Corporate Trustee . amage to Property
0 Corp O Guarantee ao. P
A ) [J Employment Security
Other Probate [J Sale Contract
) . [] Enforcement of Judgment
[J Uniform Commercial Code [ Foreign J L
O Civil Petition for Judicial Review oreign Judgment — Civil
[1 Other Personal Property

[J Foreclosure Mediation

[[1 Other Administrative Law

[TJ Department of Motor Vehicles
g Worker’s Compensation Appeal

[ Recovery of Property
[ Stockholder Suit
Other Civil Matters

1I1. Business Court Requested (Please chicck applicable category; for Clark or Washoe Counties only.)

] NRS Chapters 78-88
[[] Commodities (NRS 90)
[0 Securities (NRS 90)

[ Investments (NRS 104 Art, 8)
[[] Deceptive Trade Practices (NRS 598)
[] Trademarks (NRS 600A)

[] Enhanced Case Mgmt/Business
[ Other Business Court Matters

Tihy

Date

Nevada AOC - Research and Statistics Unit

ey —

Signature of initiating party or representative

See other side for family-related case filings.
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Huong Lam, Esq.

Nevada Bar No. 10916
Bradley Bace, Esq.
Nevada Bar No. 12684
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
Fax: (702)222-4043
huong @alessikoenig.com
brad @alessikoenig.com
Attorney for Plaintiff

Electronically Filed
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada
limited liability company,

Plaintiff,
Vs,

ARMANDO A. CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive,
and ROE CORPORATIONS X1-XXX
inclusive,

Defendants.
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COMPLAINT IN INTERPLEADER

Arbitration Exemption Claimed:
1) Declaratory Relief
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COMPLAINT IN INTERPLEADER
COMES NOW, ALESSI & KOENIG, LLC, by and through their attorneys of record,
Huong Lam, Esq. and Bradley Bace, Esq. of ALESSI & KOENIG, LLC,, and alleges the
following Causes of Action against Defendant ARMANDO A. CARIAS, an individual, BANK
OF AMERICA, N.A., SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING, LP
FKA COUNTRYWIDE HOME LOANS SERVICING, LP., an unknown entity, as follows:

THE PARTIES AND JURISDICTION

1. Atall times relevant herein, Plaintiff ALESSI & KOENIG, LLC (hereinafter “A&K”)
was a domestic limited liability company authorized to conduct business in the State
of Nevada.

2. Atall times relevant herein, ARMANDO A. CARIAS (hereinafter “CARIAS™) an
individual, was a resident of the County of Clark, State of Nevada.

3. At all times relevant herein, BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP (hereinafter “BAC”) an entity unknown doing
business in the State of Nevada.

4. The names given to the Defendants sued herein as Doe Individuals I though X and
Roe Corporations XI through XX, inclusive, are fictitious names. Other parties
unknown to Plaintiff may have caused Plaintiff to incur damages as pled herein or
may have an interest in the Property. Plaintiff prays that if and when the true names
of any said defendants, or any of them, and the nature of their alleged actions and/or

interests are ascertained, that they may be inserted herein by proper amendment.
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Plaintiff has no knowledge of the addresses or places of residence of any fictitious
defendants.

Jurisdiction and venue are proper in this Court because this action concerns real
property located in the County of Clark, State of Ne\;ada, and the facts, acts, events
and circumstances herein mentioned, alleged and described occurred in the County of
Clark, State of Nevada.

THE UNDERLYING FORECLOSURE SALE

Plaintiff hereby repeats, realleges, and incorporates by reference each and every
preceding paragraph and allegation as if fully stated herein.

On or about July 15, 1998, a Declaration of Covenants, Conditions, and Restrictions
(“CC&Rs”) for SUTTER CREEK HOMEOWNERS ASSOCIATION (“Sutter Creck
HOA?”) was recorded in the public records with the Clark County Recorder at Book
No. 980615 and Instrument No. 01172,

Section 5.1 of the CC&Rs provides, in pertinent part:

Each Owner of any Lot, by acceptance of a deed or other conveyance
therefor, whether or not it shall be so expressed in such deed or such other
instrument; is deemed to covenant and agree to pay to the Association )]
annual Common Assessments for common expenses and (2) Special
Assessments; such assessments to be established and collected as
hereinafter provided. All assessments, together with interest, costs, and
reasonable attorney’s fees for the collection thereof, shall be charge on the
land and shall be a continuing lien upon the Lot against which such
assessment is made. The personal obligation of assessments shall not pass
to the successors-in-title of any Owner, unless expressly assumed by them.

See attached Exhibit “1.”
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10.

11.

12.

13.

On or about November 3, 2010 CARIAS became the title owner of certain real
property commonly known as 3617 Diamond Spur Avenue, No Las Vegas, NV
89032, APN 139-08-410-014, and legally described as:

PARCEL ONE (1)

LOT SIXTY (60) IN BLOCK ONE (1) OF SUTTER CREEK - PHASE 1, AS
SHOWN BY MAP THEREOF ON FILE IN BOOK 85, OF PLATS, PAGE 30, IN
THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA.
PARCEL TWO (2)

A NON EXCLUSIVE EASEMENT FOR INGRESS AND EAGRESS ON AND
OVER COMMON ELEMENTS, ASSOCIATION PROPERTY AND PRIVATE
STREETS, WHICH EASEMENTS IS APPURTENANT TO PARCEL ONE (1)
(the “Property”). See attached Exhibit “2.”

Pursuant to NRS Chapter 116, CARIAS is governed by the requirements and
obligations set forth in the CC&Rs and related governing documents.

The CC&Rs require homeowners within the community to pay regular assessments
and comply with the requirements and obligations set forth in the CC&Rs and related
governing documents.

Defendant CARIAS failed to pay his regular assessments and further failed to comply.
with other requirements set forth in the CC&Rs and other related governing
documents.

Nevada Revised Statute (“NRS”) 116.3116 er. seq. specifically authorizes a

homeowner’s association to conduct a foreclosure sale of any lot that has become

delinquent on its assessment payments.
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14.

15.

16.

17.

18.

19.

20.

21.

As a result of CARIA’s failure to comply with NRS 116 and Sutter Creek HOA’s

governing documents, Plaintiff A&K was retained to begin the foreclosure process

pursuant to NRS 116.3116 et. seq.

Pursuant to the aforementioned statutory and CC&Rs provisions, Plaintiff A&K, on

behalf of Sutter Creek HOA, foreclosed on the Property via auction on February 20,

2013. The final bid price was for $21,000.00 See attached Exhibit “3”

The total amount due and owing to Sutter Creek HOA at the time of the foreclosure

sale was $5,260.00 including foreclosure fees and costs.

The total amount due and owing to A&K for its fees and costs to bring this

interpleader action is $6,000.00.

That the excess proceeds is $9,740.00.

Upon information and belief, Defendant CARIAS, an individual has a claim to the

excess proceeds.

Upon information and belief, Defendant BAC, an entity unknown, has a claim to the

excess proceeds.

N.R.S. 116.31164 (c) provides a distribution priority for the proceeds (not just the

excess proceeds) from any HOA foreclosure sale. This statute states that the proceeds

of an HOA foreclosure sale shall be distributed pursuant to the following order:

§))] The reasonable expenses of sale;
2 The reasonable expenses of securing possession before sale, holding,

maintaining, and preparing the unit for sale, including payment of taxes

and other governmental charges, premiums on hazard and lability
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22.

23.

24.

25.

26.

insurance, and, to the extent provided for by the declaration, reasonable
attorney’s fees and other legal expenses incurred by the association;

3) Satisfaction of the association’s lien;

(4)  Satisfaction in the order of priority of any subordinate claim of record; and|

(5)  Remittance of any excess to the unit’s owner.
That Plaintiff A&K will deposit excess proceeds with this court in the sum of
$9,740.00 representing total proceeds at sale ($21,000.00) minus amount due to
Sutter Creek HOA ($5,260.00) and fees and costs of this interpleader action
(36,000.00).
Given the Defendants’ competing claims for the proceeds, Plaintiff cannot determine
which of the Defendants in Interpleader are entitled to the proceeds.
As set forth above, Plaintiff has distributed funds from the HOA foreclosure sale
under subsections (1), (2), and (3).
In order to distribute any funds pursuant to N.R.S. subsections (4) and (5), it must be
determined which parties have a “subordinate claim of record” and what the
respective priority of these subordinate claims is as to the subject property.
Plaintiff has been unable to make this determination and has thus brought the instant
interpleader action.

PRAYER FOR RELIEF

Wherefore, Plaintiff prays for judgment against Defendants in Interpleader and each
of them as follows:
1. That Defendants in Interpleader and each of them be required to interplead and

litigate among themselves their claims to the proceeds described,
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2. That the Court determine and enter an order setting forth the proper recipients of
the proceeds;

3. That Plaintiff be dismissed from this action with prejudice following payment of
the excess proceeds into the registry of the Court; and

4. For such other and further relief as the Court deems Jjust and equitable under the
circumstances.

DATED this 1st day of July, 2013,

ALESSI & KOENIG, LLC

/s/ Bradley Bace

Huong Lam, Esq.

Nevada Bar No. 10916
Bradley Bace, Esq.
Nevada Bar No. 12684
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite #205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
Fax: (702) 222-4043
Attorney for Plaintiff
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 DECLARATION OF- .
COVENANTS, CONDITIONS & RESTRICTIONS
AND RESERVATION OF EASEMENTS
. FOR - R
SUTTER CREEK, "

This Declaration of Covenants, Conditions and Restrictions is made this 10* day of TJuly,
1998, by SAXTON INCORPORATED, 2 Nevada Corporation. -,

WHEREAS Declarant is the owner of certain real property m Clark County, Nevada, more
particularly described in Exhibit "A_* attached hereto and incorporated herein by this reference (the

“Property™); and :

© WHEREAS Declarant intends that the Property, together with certain adjacent real property,
shall be 2 Plarmed Community and a Common-Interest Community as defined in Nevada's Uniforg
Common-Tnterest Ownership Act, Chapter 116 of Nevada Revised Statutes, tpon recordation of this
Declaration; and - . '

WHEREAS the name of the Common-Yaterest Community shall be SUTTER CREEK, and

the name of the homgowners association created pursuant to this Declavation shall be SUTTER

CREEK HOMEOWNERS ASSOCIATION: and

WHEREAS Declarant desires that the Property be subject to cestain covenants, conditions,
restrictions and easemeats, under a general plan of improvement for the benefit of all Lots in the
Property and the owners thereof and that a pragerty owners association be estahlished for the
purpose of assessing, managing aod administering the Property; and

WHEREAS Declarant further reserves the right to add the "Aunexable Area® (as defined
herein) to the Property, up to 2 maximum of one hundred seventy five (175) aggregate Lots;

NOW, THEREFORE, Declarant hereby declares that all of the Property shall at all times be
owned, held, used and occupied subject to the provisions of this Declaration and to the covenants,
conditions and restrictions and reservation of easements contafned herein, all of which are established
and declaced for the purpose of increasing the economic value, desirability and attractiveness of the
Property and for the mutnal benefit of the owners of Lots thecein. The covenants, conditions,
restrictions and easements set forth in this Declaration shall run with such real property and shall be
binding upon Declarant, each owner, and all other persons acquiring any right, title or interest in and
to said real property or aay part thereof, and shall jnure to the benefit of the property owners
association, Declarant, and each person who becomes an owner of any part of the Property, as well

¢ as their respective successors-in-interest.
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" the Platis ti;e: same as the recording data for the Plat.

ARTICLE V

o FUNDS AND ASSESSMENTS. ©
- -Sectign 5,01 Pecgonal- Obligation Ror-Assessments; Each Owner of any Lot, by acceptance.

of a deed or other conveyance therefor, whether or not # shall be so expressed in such deed or such

- other'instrument, is deemed to covenant and agrec to pay to the Association (1) annual Gommon
‘Assessments, for common.expenses and (2).Special-Assessments; such assessments to be established -
and collected-as hereinafter provided. All assessments, tagether with fnterest, costs, and reasonable
attorneys' fees for the collection thereof, shall be a charge on the land and shall be 2 continuing Hen
upon the Lot against which such assessment is made. The personal obligation of assessmeats shall
nat pass to the successors-in-title of any Owner, unless expressly assumed by them.

Sectior J.02. Maintenance Fynds. The Board shall esteblish and maintain at least the
following separate accounts (the “Maintenance Funds") into which shall be deposited all monies paid
to the Association, and from which disbursements shall be wade, as provided herein, in the
performance of functions hy the Association: (1) ag Operating Fund for current expenses of the
~ Association, (2) a Reserve Fund for waintenance, replacement and improvements not required to be
i performed annually, and (3) any other funds which the Board of Directors may establish, to the extent
necessary under the provisions of this Declaration, To qualify for higher returns on accounts held at
banking or savings mstitutions, the Board may commingle any amounts deposited into any of the
Maintenance Funds with amounts deposited into any other Maintenance Funds, provided that the
integrity of each individual Maintenance Fund shall be preserved on the books of the Association by
accounting for disburséments from, and deposits to; each Maintenance Fund separately. Bach ofthe
Maintenance Funds shall be established as separate trast savings or trust checking accounts. The
Maintepance Funds may.be established as trust accounts at federally insured banking or lending
institutions.

Section 3.03. Purpose of Assessments, Al amounts deposited jnto the Operating Funds and
the Reserve Fund must.be used solely for the common benefit of all of the Owners for purposes
authorzed by the Articles, Bylaws znd this Declaration, as they may be amended from time to time,

Section 5.04. Common Assessments. Each annual Common Assessment shall constititte an .
- aggregate of separate assessments foc each of the Maintenance Funds, reflecting an itemization of the
amounts assessed and attributable to prospective deposits iato the Reserve Fund, the Operating Fund
and any other Maintenance Fund established by the Association,

Section 3.05. Date of Commencement of Comman Assessments. Common Assessments shall

. commence as to all Lots in Phase I of the Property on the earlier of (a) the first close of escrow for
* the sale of any Lot in Phase 1, or (b) conveyance of arty Common Areas-in Phase I to the Association
Common Assessments shall commence a3 to subsequeat Phases upon the first close of escrow for the
sale of any Lot in such Phase. Each such Lat shall thereafter be subject to its share of the then

20
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EXHIBIT "B" 980715.01172

RCEL 1 o
BA\&i.x.m: - AS SHOWN BY MAP THEREOF IN BOOK 35 or
PLATS, PAGE ;'_‘52 , OFFICIAL RECORDS, CLARK COUNTY, NEVADA;

EXGEPTING THEREEROM LOTS ONE (1) THROUGH FIVE (5). INCLUSIVE, @i?rmrs
SIXTY THREE (63) THROUGH SIXTY EIGHT (68), INCL ; AND
LOTS SIXTY NINE (69) THROUGH SEVENTY FOUR (74) INCLUSIVE, IN BLOCK TWO (2);
AS SHOWN ON SAID MAP; AND FUR] ALL PRIVATE
DRIVES AND OTHER COMMON ELEMENTS 2 SHOWN ON SAID MAP.

PARCEL 2:
SITUATED IN THE SOUTHWEST QUARTER (SW 1/4) OF THE SCUTHWEST QUARTER (SW 1/4) OF SECTION
8, TOWNSHIP 20 SOUTH, RANGE 81 EAST. M.OM., CITY OF NORTH LAS VEGAS, CLARK COUNTY. NEVADAS

BEING A PORTION OF LOT 1~1—1 AS SHOWN ON PARCEL MAP FILE , PAGE , CLARK COUNTY
NEVADA OFFICIAL RECORDS, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOQUTHWEST CCRNER OF SAID SECTION 8. SAID POINT ALSD BEING THE CENTERLINE
INTERSECTION OF CHEYENNE AVENUE (100 FEET WIDE)} AND ALLEN LANE {80 FEET WiDE); THENCE ALONG
THE WESY SECTION LINE OF SAID SECTION 8 AND CENTERLINE OF SAID ALLEN LANE, NORTH 00’23'30
WEST, 318,69 FEET: THENCE LEAVING SAID WEST SECTION LINE AND CENTERUNE, NORTH 89°36'30"
EAST, 40,00 FEET TO A POINT ON THE EAST RIGHT~OF-WAY LINE OF ALLEN LANE, SAID POINT ALSO
BEING THE TRUE POINT OF BEGINNING;

THENCE ALONG SAID EASTERLY RIGHT-OF~WAY LINE, NORTH 00'23'30" WEST, 157.63 FEET TO A POINT
OF CURVATURE; THENCE ALONG THE ARC OF A CURVE CONCAVE SOUTHEASTERLY, HAVING A RADIUS OF
20,00 FEET, THROUGH A CENTRAL ANGLE OF 9270’59, AN ARC DISTANCE OF 32.18 FEET TO A POINT
ON THE SOUTH RIGHT-OF—WAY LINE OF COLTON AVENUE (60 FEET WIDE); THENCE ALONG SAID SOUTH
RIGHT-OF~WAY LINE, SOUTH_88712'31" £AST, 859.85 FEET; THENCE LEAVING SAID RIGHT-OF—WAY LINE,
SOUTH 00723'30" £AST. 588,22 FEET: THENCE SOUTH B89'36'30" WEST, 92.19 FEET: THENCE NORTH
86M6748" WEST, 50.00 FEET TO A PQINT OF CURVATURE: THENCE FROM A TANGENT BEARING SOUTH
03°43"12" WEST, ALONG THE ARC 0F A CURVE CONGAVE SOUTHEASTERLY, HAVING A RADIUS OF 1522.00
FEET, THROUGH A CENTRAL ANGLE OF 00'32°28", AN ARC DISTANCE OF 14.37 FEET; THENCE SOUTH
89°36°30™ WEST, 176.93 FEET; THENCE NORTH 87°02'28" WEST. 40.00 FEET TO A POINT OF CURVATURE:
THENCE FROM A TANGENT BEARING SOUTH 02'57'32" WEST, ALONG THE ARC OF A CURVE CONCAVE SOUTH-
EASTERLY, HAVING A RADIUS OF 1818.00 FEET. THROUGH A CENTRAL ANGLE OF 00'03'33", AN ARC
DISTANGE OF 1,57 FEET; THENCE SOUTH 89°35°30" WEST, 173.39 FEET TO A POINT OF CURVATURE: THENCE
FROM A RADIAL WHICH SEARS SOUTH 8719°35" EAST, ALONG THE ARC OF A CURVE CONCAVE SGUTH-
EASTERLY, HAVING A RADIUS QF 1478.00 FEET, THROUGH A CENTRAL ANGLE OF 00°23'36", AN ARC
DISTANCE OF 10.15 FEET: THENCE NORTH 35755'58 WEST, 40.00 FEET; THENCE SOUTH 89°35'30"
WEST, 77.57 FEET: NORTH 00723'30" WEST, 5.10 FEET; THENGE NORTH 02°51°42" EASY, 38.06 FEET:
THENCE NORTH €0°23°30™ WEST, 38.00 FEEYT; THENCE NORTH 07'S35™ WEST, 38.33 FEET; THENCE NORTH
DO°23°30™ WEST, 38,00 FEET: THENCE NDRTH 25'26"14" EAST, 36.55 FEET; THENCE NORTH 00°23'30"
WEST, 8.80 FEET: THENCE NORTH 16'15'27" WEST, 39.50 FEET; THENCE SOUTH 8973630 WEST, 84,12
FEET YO A POINT OF CURVATURE; THENCE FROM A RADIAL WHICH BEARS SOUTH B7°41°46" WEST, ALONG
THE ARC CF A CURVE CONCAVE SQUIHWESTERLY, HAVING A RADIUS OF 1022.00 FEET, THROUGH A CENTRAL
ANGLE OF 04°39°39", AN ARC DISTANCE OF 83.1¢ FEET 70 A POINY OF REVERSE CURVATURE: THENCE
FRCM A RADIAL WHICH BEARS SOUTH B302'07" WEST, ALONG THE ARC OF A CURVE CONCAVE MORYHEASTERLY,
HAVING A RADIUS OF 1478.00 FEET, THROUGH A CENTRAL ANGLE CF 04°6<'11", AN ARC DISTANCE OF
12218 FEET: THENCE SOUTH 89°36'30° WEST, 142.75 FEET 7O THE POINT OF BEGINNING,

Whm:eoordedrclumto‘ B
Sttdon, T WO VANDEVELS HECORDER
340w, SabmAvenue RECORDED AT REQUEST OF;
Third Floor SAXTON IMD

BOGK: aaons o BtI72

FEE: 46,9 pern 00
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APNi##: 139-08-410-014

RP‘IZ‘( sss qu HO

Escrow No.: 034887-HUD
HUD Case Num: 332-450637
‘When Recorded Mall To;
Armando A. Caries
3617 Diamond Spur Ave.
North Las Vegas NV
39032

Mail Tax Statements to: (deeds only)
Armando A, Carias
3617 Diamond Spur Ave.

North Las Vegas NV :
89032

Inst #: 201011030002713
Fees: $18.60 N/C Fee: $25.00
RPTT:$367.20 Ex: ¢
1410372010 02:38:27 PM
Receipt #: 585489

Requestor:

NEVADA TITLE LAS VEGAS
Recorded By: M8H Pgs: §
DEBBIE CONWAY
CLARK COUNTY RECORDER

(space above for Recorder’s use only)

1 the undersigned hereby affirm that the atia) _e’&’dooument, inoluding any exhibits, hexeby submitted

for recording does not contain the so

security number of any person or persons,
(Per NRS'2398.030)

Signature ,ZM M"@ i

Karen Carter Eserow Officer

Grant, Bargain, and Sale Deed

This page added to provide additional information required by NRS 111.312
(additional recording fee applies)

e e s o o ey i st b -
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GRANT, BARGAIN AND SALE DEED

THIS INDENTURE WITNESSETH: That

FOR A VALUABLE GONSIDERATION, recelpt of which Is hereby acknowledged,
The Secretary of Housing and Urban Development of Washington D.C.

do(es) hereby GRANT(s) BARGAIN SELL and CONVEY to

Armando A. Carias, a single man

and to the heirs and assig

such Grantee forever, all the following real property situated in the City
of N. Las Vegas, County of Cla

State of Nevada bounded and described as follows:
Ses attached Exhibit A

TOGETHER with all tenements, hereditaments and appdﬁaﬁances, if any, thereto belenging or
appetaining, and any reversions, remainders, rents, Issues or profits thereof.

Dated: 10£26/2010

017
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Grant, Bargain and Sale Deed — Page 2

The Secretary of Housing and Usban Development of Washington D.C.

BY Michee/ Bao: .
Rothosszed Sigrer Laesn oees- By, i

Al & o

MARIA MDRENO-BRANCH
Notary Public - Arlzong b
£ Maricopa County 3
STATE OF ARIZONA: } Wiy Gom. Exples Fep 9, 2014 |
COUNTYOF ©. %) .. P sty e
Mar'cop
This instrument was acknbwiedged before me on
O —D27-201D.
v Michael Pao
Notary Public LT
U
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Grant, Bargain and Sale Deed — Page 2
CLARIFICATION COPY

The Secretary of Housing and Urban Development of Washington D.C.

By MICHAEL BAO, AUTHORIZED SIGNOR

Vs

STATE OF ARIZON

A
COUNTY OF M (

Notary Public
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EXHIBIT “A”

LEGAL DESCRIPTION

PARCEL ONE (1)

LOT SIXTY (60) IN BLOCK ONE (1) OF SUTTER CREEK - PHASE 1, AS
SHOWN BY MAP THEREOF ON FILE IN BOOK 85, OF PLATS, PAGE 30, IN THE
OFFICE OF THE GOUNTY RECORDER OF CLARK COUNTY, NEVADA.

PARCEL TWO (2) |
ANON EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS ON AND OVER

COMMON ELEMENTS, ASSOGIATION PROPERTY AND PRIVATE STREETS,
WHICH EASEMENT IS APPURTENANT TO PARCEL ONE (1).
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State of Nevada

Declaration of Value Form
1. Assessor Parcel Number(s)
a) 139-08-410-014

b}
)
&
2. Type of Property: FOR RECORDER’S OPTIONAL USE
a. Vacant Land b. x Sgl Fam, Residence ONLY
¢. [ CondofTwnhse d. [J 2-4Plex Baok: Page
e. [J] Apt Bldg I ] Comm'Vind" Date of Recording:
g [ Agriculural 71 Mobile Home Notes:
1 Other ’ .
3 a Toml Value/Sales Price of Froperty $72,000.00
_b.  Deed in Lieu of Foreclosu ¢ y.(value of property}
¢, Transfer Tax Value: : $72,000.00
d.  Real Property Transfer Tax Due $367.20
4. I Exemption Clajmed;

a. Transfer Tax Exemption, pes NRS 3?5.09&1; Secti

b.  Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 % E

The undersigned declares and acknawledges, under penalty of perjury, putswant to NRS 375060 and NRS
375,110, that the information provided is correct to the best of their informyitofi.and belicf, and can be supported
by documentation if called upon to substantiate thie information provided hereif. - Eurthermore, the partics agree
that disallowance of any claimed exemption, of other determination of additiongl ta¢ due, mey result in a penaliy

" of 10% of the tax due plus interest at (% per month, Pursuant to NRS 375,030, the Buyer and Seller shall be
jointly and severally liable for any additional amount awed. .

Signature: y\\"\w - Capacity: AGENT

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED} {(REQUIREDLY)

Print Name: The Secretary of Housing and PrintName:  Armando A, Carias
Urban Development of
Washington D.C.

Address: 451 Tth Street SW Address: 3617 Diamond Spur Ave.

City: Waghington City: North Las Vegas

State: DC Zip: 20410 State: NV Zip: 89032

PANY/PERSON REQUESTING RECORDIN pived if not seller or buyer

Print Name: Nevada Title Company Esc.#:  09-11.0298-8D

Address: 2500 N. Buffalo Drive, Suite 150

City: “LasVegas ‘State: NV Zip: 89128

{AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)
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Exhibit 3
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‘When recorded mail to and
Mail Tax Statements to:

SFR Investments Pool 1, LLC
5030 Paradise Road, St. B-214
Las Vegas, NV 89119

A.P.N. No.139-08-410-014

TRUSTEE’S DEED UPON SALE

The Foreclosing Beneficiary hétei
The amount of unpaid debt toget
The amount paid by the Grantee (Buyi .
The Documentary Transfer Tax: $107.11
Property address: 3617 DIAMOND SP

TS No. 30455-3617

FR Investments Pool 1, LLC
vas: Sutter Creek Homeowners Association
itlfeosts: $5,260.00
t the Trustee’s Sale: $21,000,00

E;NO LAS VEGAS, NV 89032

Said property is in [ ] unincorporated area: Giiy:6f NO LAS VEGAS

Trustor (Former Owner that was foreclosed on): ARMANDO A. CARIAS

Alessi & Koenig, LLC (berein called Trustee), as the d
Delinquent Assessment Lien, recorded February 23, 2

does hereby grant, without warranty expressed or implied to?:
right, title and interest in the property legal ly described as: §
s per map recorded in Book 85, Pages 30 as shown in the

Nevada.

TRUSTEE STATES THAT:

This conveyance is made pursuant to the powers conferre

Office ‘ﬁ CD

Inet #: 2013022600035889
Fees: $17.00 N/C Fee: $0.00
RPTT: $107.10 Ex: #

02/26/2013 03:47:68 FM

Recelpt #: 1512190

Requestor:

ALESSI & KOENIG LLC
Recorded By: JACKSM Pga: 2
DEBBIE CONWAY

CLARK COUNTY RECORDER

ppointed Trustee under that certain Notice of

2% tfistrument number 0001691, in Clark County,
SFB Investments Pool 1, LLC (Granige), all its
UTTER CREEK-PHASE 1 LOT 60 BLOCK 1,
unty Recorder of Clark County

d upon Trustee by"NRS‘ 11§ et seq., and that certain

Notice of Delinquent Assessment Lien, described herein. Default occurred as set forth'in a Notice of Default

and Election to Sell which was recorded in the office of the recorder of said county::,

W fequirements of law

rogarding the mailing of copies of notices and the posting and publication of the copies of théNotice of Sale

have been complied with. Said property was sold by said Trustee at public auction on

place indicated on the Notice of Trustee’s Sale,

Ryan Kerbow, Esq.

February 20, 2013 at the

Signature of AUTHORIZED AGENT for Alessi & Koenig, LLC

State of Nevada
County of Clark )

SUBSCRIBED and SWORN to before me 2. / 24/ /

WITNESS my hand and official seal.

e,

(Seal) —
, NOTARY FUBLIC
\ STATE OF NEVADA
ge 81 County of Clark

LANI MAE U, DIAZ
Appt. No. 10-2800-1
Expires Aug. 24, 2014

i
ReVAlD

(Signature)



STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)
a. 139-08-410-014

b
c.
d.

2. Type of Property: -
a.l | Vacant Land b.{v§ Single Fam, Res, FOR RECORDERS QOPTIONAL USE ONLY
¢ JCondo/Twnhse d.f |24 Plex Book Page:
¢.| ] Apt. Bldg £1 | Comm'VInd'l Date of Recording:
gl Agriculturat h.] | Mobile Home Notes:

Other

3.a. Total Value/Sales Price.of Pioperty $ 21,000.00
b. Deed in Lieu of Foreclosui¢ Oty (value of property ( )
<. Transfer Tax Value: . : $ 21,000.00
d. Real Property Transfer Tax Due $107.10

4, If Exemption Claimed;

a. Transfer Tax Exemption per NRS 375
b. Explain Reason for Exemption;

5. Partial Interest: Percentage being transferred: 100 % .
The undersigned declares and acknowledges, under penaltyof pefjury, pursuant to NRS 375.060
and NRS 375.110, that the information provided is correct to the bgst of their information and belief,
and can be supported by documentation if called upon to substantiafe the information provided herein.
Furthermore, the parties agree that disallowancoe of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus intergst at. 1% per month. Pursuant

to NRS 375.030, the Buyer and Seller shall be Jjointly and severally liable For atiy'additional amount owed.

Signature //Sﬁ.\ ) Capacity: Grantor

Signature , Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Alessi & Keonig LLC Print Name: SFR Investments Pool 1, LLC

Address:9500 W Flamingo Rd.. Suite 205 Address: 5030 Paradise Road, St. B-214

City:Las Vegas City: Las Vegas

State: NV Zip: 89147 State:NV Zip:89119

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer)
Print Name: Alessi & Keonig LLC

Escrow #N/A Foreclosure
Address: 9500 W Flamingo Rd., Suite 205
City:Las Vegas State:NV Zip:89147v _

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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25
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28

IAFD

Ryan Kerbow, Esq.
Nevada Bar No. 11403
Bradley D. Bace, Esq.
Nevada Bar No. 12684
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
Fax: (702) 222-4043
ryan@alessikoenig.com
brad @alessikoenig.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
ALESSI & KOENIG, LLC, a Nevada
limited Hability company, Case No.
Dept. No.

Plaintiff,
vS.

ARMANDO A. CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity; DOES INDIVIDUALS 1-X, inclusive;
and ROE CORPORATIONS XI-XXX
inclusive,

Defendants.

INITIAL APPEARANCE FEE DISCLOSURE (NRS CHAPTER 19)

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above entitled action as indicated below:

ALESSI & KOENIG, LLC, a Nevada
limited liability company,
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14

15
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23

24

25

26

27

28

TOTAL REMITTED: (Required)

DATED this 1st day of July, 2013.

ALESSI & KOENIG, LLC

/s/ Bradley D. Bace

$270.00

$270.00

Ryan Kerbow, Esq.

Nevada Bar No. 11403
Bradley D. Bace, Esq.
Nevada Bar No. 12684
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033

Fax: (702)222-4043
Attorney for Plaintiff

n
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11
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13

14

15

16

17

18

19

20
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22
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24

25

26

27

28

AFFT

Huong Lam, Esq.

Nevada Bar No. 10916
Bradley Bace, Esq.
Nevada Bar No. 12684
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
Fax: (702) 222-4043
huong@alessikoenig.com
brad@alessikoenig.com
Attorney for Plaintiff

ALESSI & KOENIG, LLC, a Nevada

limited liability company,

Plaintiff,

_.VS_

ARMANDO A. CARIAS, an individual; et

al,

Defendants.

ORIGINAL

DISTRICT COURT

Clark County, Nevada

Case No.:
Dept No.:

AFFIDAVIT OF SERVICE:

Eiéctronically Filed
10/09/2013 03:02:39 PM

A b i

CLERK OF THE COURT

/IA-1 3-684501-C

BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO BAC

HOME LOANS SERVICING, LP, UNKNOWN ENTITY

SEE ATTACHED
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AFFIDAVIT OF SERVICE

STATE OF NEVADA )

)
COUNTY OF CLARK )

MARIE A SCHEIB, being duly sworn deposes and says: that at all times herein affiant was and is a
citizen of the United States, over 18 years of age, licensed to serve civil process in the state of Nevada
under license #389, and not a party to or interested in the proceeding in which this affidavit is made.
The affiant received on Thursday October 03 2013; 1 copy(ies) of the:

SUMMONS; COMPLAINT IN INTERPLEADER; CIVIL COVER SHEET
| served the same on Monday October 07 2013 at 03:03PM by:

Serving Defendant BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO BAC HOME
LOANS SERVICING, LP, UNKNOWN ENTITY

Substituted Service, by leaving the copies with or in the presence of: DEVAN THORNS, ASSISTANT

MANAGER Authorized Agent. at the Defendant's Business located at 300 S 4TH ST, 2ND FLOOR, Las
Vegas, NV 89101.

SUBSCRIBED AND SWORN to before me on this /,,/

Y
Tuesday October 08 2013 By the Affiant. Affiant: MARIE A SCHEIB #R-002901
LEGAL WINGS, INC. - NV LIC #389
1118 FREMONT STREET
Las Vegas, NV 89101
(702) 384-0305, FAX (702) 384-8638

ws0013764 .2224033.408994

NOTARY PUBLIC
LSRRI, STATE OF NEVADA
5 s e County of Clark
EggrsrmesiMolly Ann Vinyard-Willamson
&/  Appt No, 12-9122-1
555" My Appl. Expires Oct. 30, 2016
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RECEIVED
UEC 30 2013
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Electronically Filed
01/06/2014 10:24:23 AM

DFLT
Huong Lam, Esq. Q%u t.%m—-

Nevada Bar No. 10916
Bradley D. Bace, Esq, CLERK OF THE COURT
Nevada Bar No. 12684
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033

Fax: (702)222-4043
huong(dalessikoenig.com
bradi@alessikoenig,com
Attorneys for Plaintiff
ALESSI & KOENIG, L1.C

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, ILLC, a Nevada
limited ligbility company Case No. A-13-684501-C
Dept. No. I

Plaintiff,

VS. ‘
: DEFAULT (as to Armando A, Carias)
ARMANDO A, CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME 1.OANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS [-X, inclusive,
and ROE CORPORATIONS XI[-XX inclusive

Defendants,

DEFAULT (as to Armando A. Carias)

IT APPEARING from the files and records in the above entitled action that ARMANDO
A. CARIAS, Defendant herein, being duly served with a copy of the Summons and Complaint
on October 3, 2013; that more than 20 days, exclusive of the day of service, having expired since

service upon the Defendant; that no answer or other appearance having been filed and no further

030



10

11

12

13

14
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time having been granted, the default of the above-named Defendant for failing to answer ot
otherwise plead to Plaintiff’s Complaint is hereby entered.

DATED this day of , 2013.

CLERK OF COURT

eputy Clerk f T S
) DEC30 701

Date: PATRICIA AZUCEN o 3

The undersigned hereby requests
and directs the entry of default,

ALESSI & KOENIG, LI.C

Dt

Bradtey Bace, Esq.
vada Bar No. 12684

500 W. Flamingo Rd. Suite #205
Las Vegas, NV 89147
Phone: (702) 222-4033
Fax: (702) 254-9044
Email: brad@alessikoenig.com
Attorney for Plaintiff
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TIFFANY & BOSCO, P.A.

212 S. Jones Blvd.
Las Vegas, NV 89107

Tel 258-8200 Fax 258-8787

o0 1 Y o B W o
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GREGORY L. WILDE, ESQ.
Nevada Bar No. 4417
MATTHEW D. DAYTON, ESQ.
Nevada Bar No. 11552
TIFFAN }H&‘: BOSOCO
212 S. Jones Blvd.

Las Vegas, NV 89107

Tel: (702) 258-8200

Fax: (702) 258-8787

Attorney for Defendants

Bank of America, N.A.
13-72969

Electronically Filed
01/09/2014 09:26:01 AM

Qi b b

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

ARMANDO A. CARIAS an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS I-X, inclusive,
and ROE CORPORATIONS XI-XXX
inclusive,

Defendants

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,
VS.

ARMANDO A. CARIAS, an individual;
DOES 1 through 10 and ROE BUSINESS

Case No.: A-13-684501-C
Dept No.: XXI

DEFENDANT BANK OF AMERICA’S
ANSWER TO PLAINTIFF’S
COMPLAINT, CROSS-CLAIM, AND
THIRD PARTY COMPLAINT

032
Docket 70501 Document 2016-31428




TIFFANY & BOSCO, P.A.

212 S. Jones Blvd.
Las Vegas, NV 89107

Tel 258-8200 Fax 258-8787

o0 1 Y o B W o
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ENTITIES 1 through 10,

Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Third Party Plaintiff
VS.

SFR INVESTMENTS POOL 1, LLC, a
domestic Limited Liability Company, and
DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10,

Third Party Defendant.

COMES NOW, Defendant, BANK OF AMERICA, N.A., SUCCESSOR BY MERGER
TO BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS
SERVICING, LP, (hereinafter “BANK”), by and through its counsel of record, Gregory L.
Wilde, Esq., and in Answer to the Complaint of Plaintiff on file herein, responds as follows;
Answering paragraphs 1, 2, 3, 4, 5, 6, and 13 of the Complaint on file herein, BANK
admits each and every allegation contained therein.

Answering paragraphs 20 of the Complaint on file herein, BANK denies each and every

allegation contained therein.

Answering paragraphs 6 of the Complaint on file herein, BANK repeats, realleges, and
incorporates its responses to each of the allegations of the Complaint as if fully set forth herein.
Answering paragraphs 7, 8, and 21 of the Complaint on file herein, BANK states that

this is a statement only, subject to multiple interpretations, and therefore denies the same in its

entirety.
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Answering paragraphs 10, 11, 12, 14, 16, 17, 18, 19, 22, 23, 24, 25, and 26 of the
Complaint on file herein, BANK states that it is without sufficient knowledge or information to
form an opinion as to the truth or veracity of the allegations contained therein and therefore
denies the same in its entirety.

Answering paragraph 9 and 15 of the Complaint on file herein, BANK admits that a
purported foreclosure on a homeowners association lien was held, resulting in the deed attached
as exhibit “2” to the Complaint, but denies the remainder of the paragraph for lack of sufficient
knowledge or information to form an opinion as to the truth and veracity of the allegations and
in as much as the effect of the purported sale is subject to multiple interpretations of the current

and existing law.

AFFIRMATIVE DEFENSES

. That the allegations contained in Plaintiff’s Complaint fail to state a claim for
relief upon which relief can be granted.

2. That Plaintiff’s claims are barred by the equitable doctrines of waiver,
release, laches, unclean hands and equitable estoppel.

3. That Plaintiff has failed to comply with the necessary requirements in order
to maintain any action against BANK, including, but not limited to, notice.

4, That any claims of damages suffered by Plaintiff, if any, were directly and
proximately caused by the actions of the Plaintiff or forces of nature over which BANK had no
control.

5. That the damages and injuries, if any, suffered by Plantiff, as set forth in the
Complaint, were caused in whole or in part by the negligence of third parties over whom BANK

had no control.
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6. That the damages and injuries, if any, incurred by Plaintiff are not
attributable to any act, conduct or omission on the part of BANK.

7. That Plaintiff did not exercise ordinary care, caution or prudence in order to
avoid the events alleged in the Complaint, and the resulting damages and injuries, if any,
complained of were directly and proximately contributed to, and caused by, the fault,
carelessness, and negligence of Plaintiff,

8. That Plaintiff has failed to mitigate their damages, if any, and thus, its
recovery, if any, should be reduced accordingly.

0. That BANK denies each and every allegation of Plaintiff’s Complaint which
is not specifically admitted or otherwise pleads to herein.

10. That Plaintiff’s claims, if any be valid, are subject to offsets and credits,
which are not reflected in the amount claimed due by Plaintiff.

11. That BANK hereby incorporates by reference those affirmative defenses
enumerated in Rule 8 of the Federal Rules of Civil Procedure as if fully set forth herein. In the
event further investigation or discovery reveals the applicability of any such defenses, BANK
reserves the right to seek leave of the Court to amend its Answer to Plaintiff” Complaint to
specifically assert the same. Such defenses are herein incorporated by reference for the specific
purpose of not waiving the same.

12. That it has been necessary for BANK to employ the services of an attorney to
defend this action and a reasonable sum should be allowed as and for attorney’s fees, together
with the costs expended in this action.

13. That BANK hereby reserves the right to add additional affirmative defenses

as discovery progresses.
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WHEREFORE, the BANK prays for the following:

1. That Plaintiff take nothing by way of their Complaint;
2. That Plaintiff’s Complaint be dismissed in its entirety;
3. That BANK be awarded reasonable attorney’s fee and the cost of suit incurred in

defending this action; and
4, For such other relief as this Court may deem just and proper in the premises.

CROSS-CLAIM

COMES NOW, Defendant, BANK OF AMERICA, N.A., SUCCESSOR BY MERGER
TO BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS
SERVICING, LP, (hereinafter “BANK”), by and through its counsel of record, GREGORY L.
WILDE, ESQ. of the law firm, TIFFANY & BOSCO, P.A., and complains and avers against
Cross-Defendant ARMANDO A. CARIAS, by way of this Cross-claim, as follows:

RELEVANT PARTIES AND JURISDICTION

1. The BANK is an entity properly conducting business in the State of Nevada, which
purchased holds a security interest in certain real property located at 3617 Diamond Spur Ave.,
North Las Vegas, Las Vegas, Nevada. (Hereinafter “Subject Property”).

2. That BANK’S security interest is in the form of a Note and Deed of Trust properly
recorded on November 3, 2010, as instrument number 201011030002714.

3. Defendant ARMANDO A. CARIAS is the borrower of the aforementioned debt and
may be claiming an interest in the subject property. (Hereinafter “BORROWER”).

4. The Cross-Defendants DOES 1 through 10 and ROE BUSINESS ENTITIES 1 through
10, are set forth herein pursuant to Rule 10 of the Nevada Rules of Civil Procedure as all

unknown persons or business entities currently unknown to BANK who have a claim to any
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interest in the subject matter of this action, whose true name(s) is (are) unknown to BANK, and
who are believed to be responsible for the events and happenings referred to in this Complaint,
causing injuries and damages to the BANK, or who are otherwise interested in the subject
matter of this Complaint. At such time when the names of said DOES and ROE BUSINESS
ENTITIES have been ascertained, BANK will request leave from the court to insert their true
names and capacities and adjoin them in this action so that the Complaint will be amended to
include the appropriate names of said DOES and ROE BUSINESS ENTITIES.

5. Jurisdiction and venue are properly set in the Eighth Judicial District Court for the State
of Nevada.

GENERAL ALLEGATIONS

6. The BORROWERS are in default of the loan obligations owed BANK.

7. These same BORROWERS were allegedly behind in their monthly homeowners
association assessments causing the association to record a lien on the subject property and
purportedly conduct a sale of the same on February 20, 2013, with a third party purchasing the

same.

FIRST CAUSE OF ACTION

(Declaratory Relief)
8. BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 7, and incorporates the same as though fully set forth herein.
9. A true and justifiable controversy exists between the BANK and the BORROWERS
concerning their alleged interests in the Subject Property.

10. The association’s lien sale may have transferred title to the subject property but it did
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not abrogate or otherwise affect the BANK’s security interest in the property in the form of the
Note and Deed of Trust which, if disputed by the BORROWERS, causes the BANK’s interests
to be adverse to those of the BORROWERS.

11. The BANK’s rights, status and claims in relation to those of the BORROWERS in the
Subject Property are affected by multiple statutes and relevant case law regarding real estate and
lien priority.

12. This matter is filed in part under the Uniform Declaratory Judgment Act.

13. Pursuant to NRS 30.040, the BANK is entitled to declaratory relief as to rights, status,
and legal relations at issue in this matter.

14. The BANK has found it necessary to employ the undersigned attorney to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all
expenses incurred including, without limitation, all attorney’s fees and costs of suit.

SECOND CAUSE OF ACTION
(Quiet Title)

15. The BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 17 and incorporates the same as though fully set forth herein.

16. A true and justifiable controversy exists between the BANK and the BORROWERS
concerning their alleged interests in the Subject Property.

17. The BANK s interests are adverse and exclusive to those alleged by the BORROWERS.

18. The BANK s rights, status and ownership of its security interest in the form of a note
and deed of trust must needs be determined by the effect of multiple statutes and relevant case
law regarding real estate and lien priority.

19. BANK s security interest in the subject property should be absolute without the

BORROWERS, or anyone else, claiming an adverse interest therein.

038




TIFFANY & BOSCO, P.A.

212 S. Jones Blvd.
Las Vegas, NV 89107
Tel 258-8200 Fax 258-8787

o0 1 Y o B W o

[\ TN N T N TR N TN (N T N NN (N TN N5 T |0 O O S GO GRS Wy GG O G S G G O O Y
O ~1 O i R W N, YO 0yt R WY R, o

20. The BANK has found it necessary to employ the undersigned attorney to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all
expenses incurred including, without limitation, all attorney’s fees and costs of suit.

WHEREFORE, BANK prays for relief as follows:

. For a Declaratory Judgment properly adjudicating the parties’ interests in the
subject property;

2. For an order quieting title to the subject property recognizing BANK'’s security
interest therein;

3. For reasonable attorney’s fees;

4, For costs of suit; and,

5. For such other and further relief as this court may deem just and proper.

THIRD PARTY COMPLAINT

COMES NOW, Defendant BANK OF AMERICA, N.A., SUCCESSOR BY MERGER
TO BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS
SERVICING, LP, (hereinafter “BANK™), by and through its counsel of record, GREGORY L.
WILDE, ESQ. of the law firm, TIFFANY & BOSCO, P.A., and complains and avers against
Third Party Defendant SFR INVESTMENTS POOL 1, LLC, by way of this Third Party
Complaint, as follows:

RELEVANT PARTIES AND JURISDICTION

l. The BANK is an entity properly conducting business in the State of Nevada,
which holds a security interest in certain real property located at 3617 Diamond Spur Avenue,
North Las Vegas, Nevada. (Hereinafter “Subject Property”).

2. That BANK’S security interest is in the form of a Note and Deed of Trust
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properly recorded on November 3, 2010, as instrument number 201011030002714.
3. Third Party Defendant SFR INVESTMENTS POOL 1, LLC, is a Nevada
Limited Liability Company conducting business in the State of Nevada. (Hereinafter “SFR”).
4, That Third Party Defendants DOES 1 through 10 and Third Party ROE
BUSINESS ENTITIES 1 through 10, are set forth herein pursuant to Rule 10 of the Nevada
Rules of Civil Procedure as all unknown persons or business entities currently unknown to
BANK who have a claim to any interest in the subject matter of this action, whose true name(s)
is (are) unknown to BANK, and who are believed to be responsible for the events and
happenings referred to in this Complaint, causing injuries and damages to the BANK, or who
are otherwise interested in the subject matter of this Complaint. At such time when the names
of said DOES and ROE BUSINESS ENTITIES have been ascertained, BANK will request
leave from the court to insert their true names and capacities and adjoin them in this action so
that the Complaint will be amended to include the appropriate names of said DOES and ROE
BUSINESS ENTITIES.

5. Jurisdiction and venue are properly set in the Eighth Judicial District Court for
the State of Nevada.

GENERAL ALLEGATIONS

6. That SFR purportedly purchased the subject property at a homeowners
association lien sale on February 20, 2013, which association lien was purportedly recorded on
February 28, 2013, as instrument number 201302260003889, approximately twenty-seven (27)
months after BANK’s security interest was recorded.

7. That SFR 1s taking the position that the association lien sale abrogated BANK’s

security interest in the form of a note and deed of trust pursuant to NRS 116.3116.
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8. That SFR is taking the position that its alleged ownership interest in the subject
property is free and clear of BANK’s security interest in the form of a note and deed of trust.

9. The association’s lien sale may have transferred title to the subject property but it
did not abrogate or otherwise effect the BANK’s security interest in the property in the form of
the Note and Deed of Trust which, if disputed by the SFR, causes the BANK’s interests to be
adverse to those of the SFR.

FIRST CAUSE OF ACTION

(Declaratory Relief)

10.  BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 9, and incorporates the same as though fully set forth herein.

11. A true and justifiable controversy exists between the BANK and the SFR
concerning their alleged interests in the Subject Property.

12. The BANK ’s rights, status and claims in relation to those of the SFR in the
Subject Property are affected by multiple statutes and relevant case law regarding real estate and
lien priority.

13.  This matter is filed in part under the Uniform Declaratory Judgment Act.

14. Pursuant to NRS 30.040, the BANK is entitled to declaratory relief as to rights,

status, and legal relations at issue in this matter.

15. The BANK has found it necessary to employ the undersigned attorney to bring
suit. Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any
and all expenses incurred including, without limitation, all attorney’s fees and costs of suit.

SECOND CAUSE OF ACTION
(Quiet Title)

16. The BANK repeats and realleges each and every allegation contained in

_10 -
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Paragraphs 1 through 15 and incorporates the same as though fully set forth herein.

17. A true and justifiable controversy exists between the BANK and the SFR
concerning their alleged interests in the Subject Property.

18.  The BANK’s interests are adverse and superior to those alleged by the SFR.

19.  The BANK s rights, status and ownership of its security interest in the form of a
note and deed of trust must needs be determined by the effect of multiple statutes and relevant
case law regarding real estate and lien priority.

20.  BANK’s security interest in the subject property should be absolute without
SFR, or anyone else, claiming an adverse interest therein.

21.  The BANK has found it necessary to employ the undersigned attorney to bring
suit. Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any
and all expenses incurred including, without limitation, all attorney’s fees and costs of suit.

/1
11/
11/
/1/
/1/
/1/
11/
11/
11/
/1

/7
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WHEREFORE, BANK prays for relief as follows:

1.

4,

5.

For a Declaratory Judgment properly adjudicating the parties’ interests in the subject
property,

For an order quieting title to the subject property recognizing BANK’s security
interest therein;

For reasonable attorney’s fees;

or costs of suit; and,

For such other and further relief as this court may deem just and proper.

DATED this 9™ day of January, 2014.

TIFFANY & BOSCO, P.A.

/s/ Gregory L. Wilde

GREGORY L. WILDE, ESQ.

Nevada Bar No. 4417

KEVIN S. SODERSTROM, ESQ.
Nevada Bar No. 10235

212 S. Jones Blvd.

Las Vegas NV 89107

Attorney for BANK OF AMERICA, N.A.

_12 -
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the 9™ day of January, 2014, she served a copy

of the foregoing document, via United States mail, postage pre-paid, addressed as follows:

Ryan Kerbow, Esq.

Bradley D. Bace, Esq.
Alessi & Koenig, LLC
9500 W. Flamingo, Ste. 205
Las Vegas, NV 89147
Counsel for Plaintiff

/s/ Amy McConnell

An employee of Tiffany & Bosco, P.A.

_13 -
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AACC . B jgﬁw

HowARD C. KM, ESQ.

Nevada Bar No. 10386 CLERK OF THE COURT
E-mail: howard@hkimlaw.com

DIANA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com

HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for Defendant/Counter-claimant
SFR Investments Pool 1, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited Case No. A-13-684501-C
liability company,
Plaintiff, Dept. No. XXI

VS.
ARMANDO A. CARIAS, an individual; ég(S)\ggii léif&(l)ﬁNTERCLAIM AND
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, an
unknown entity; DOES INDIVIDUALS I-X,
inclusive; and ROE CORPORATIONS XI-
XXX,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

VS.

ARMANDO A. CARIAS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES

045




HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

N =

B W

~l N n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1 through 10 inclusive.

Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Third-Party Plaintiff,

VS.
SFR INVESTMENTS POOL 1, LLC, a
domestic limited liability company, and DOES

1 through 10 and ROE BUSINESS ENTITIES
1 through 10,

Third Party Defendant.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,

VS.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a national
association; ARMANDO A. CARIAS, an
individual; DOES 1 10 and ROE BUSINESS
ENTITIES 1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

Plaintiff SFR INVESTMENTS POOL 1, LLC (“SFR” or “Third-Party Defendant”),
hereby answers BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO BAC HOME

LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS SERVICING, LP’s

(“BANA”) Third Party Complaint as follows:
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1. Answering paragraph 1 of the complaint, SFR admits upon information and belief, that
the subject matter of BANA’s third party complaint is real property commonly known as 3617
Diamond Spur Avenue, North Las Vegas, NV. The remaining allegations in paragraph 1 of the
third party complaint call for a legal conclusion, therefore, no answer is required. To the extent
an answer 1s required, SFR denies the factual allegations contained in paragraph 1 of the third
party complaint.

2. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 2 of the third party complaint, and therefore denies
said allegations.

3. SFR admits the factual allegations contained in paragraph 3 of the third party complaint.

4. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 4 of the third party complaint, and therefore denies
said allegations.

5. SFR admits the factual allegations contained in paragraph 5 of the third party complaint.

GENERAL ALLEGATIONS

6. Answering paragraph 6 of the complaint, SFR admits upon information and belief, that
SFR purchased the Property on February 20, 2013 at an association foreclosure sale. The
remaining allegations in paragraph 6 of the third party complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required, SFR denies the factual
allegations contained in paragraph 6 of the third party complaint.

7. SFR admits the factual allegations contained in paragraphs 7 and 8 of the third party
complaint.

8. The allegations in paragraph 9 of the third party complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required, SFR denies the factual
allegations contained in paragraph 9 of the third party complaint.

FIRST CAUSE OF ACTION
(Declaratory Relief)

9. SFR repeats and realleges its answers to paragraphs 1 through 9 of the third party

-3 -
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complaint as though fully set forth herein.

10. SFR admits the factual allegations contained in paragraphs 11 and 12 of the third party
complaint.

11. The allegations contained in paragraphs 13 and 14 of the third party complaint call for a
legal conclusion, therefore, no answer is required. To the extent an answer is required, SFR
denies the factual allegations contained in paragraphs 13 and 14 of the third party complaint.

12. SFR denies the factual allegations contained in paragraph 15 of the third party
complaint.

SECOND CAUSE OF ACTION
(Quiet Title)

13. SFR repeats and realleges its answers to paragraphs 1 through 15 of the third party
complaint as though fully set forth herein.

14. The allegations contained in paragraphs 17, 18, 19 and 20 of the third party complaint
call for a legal conclusion, therefore, no answer is required. To the extent an answer is required,
SFR denies the factual allegations contained in paragraphs 17, 18, 19 and 20 of the third party
complaint.

15. SFR denies the factual allegations contained in paragraph 21 of the third party
complaint.

AFFIRMATIVE DEFENSES

1. BANA fails to state a claim upon which relief may be granted.

2. BANA is not entitled to relief from or against SFR, as BANA has not sustained any loss,
injury, or damage that resulted from any act, omission, or breach by SFR.

3. The occurrence referred to in the Third Party Complaint, and all injuries and damages, if
any, resulting therefrom, were caused by the acts or omissions of BANA.

4. The occurrence referred to in the Third Party Complaint, and all injuries and damages, if
any, resulting therefrom, were caused by the acts or omissions of a third party or parties over
whom SFR had no control.

5. SFR did not breach any statutory or common law duties allegedly owed to BANA.

_4 -
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6. BANA’s claims are barred because SFR complied with applicable statutes and with the
requirements and regulations of the State of Nevada.

7. BANA’s causes of action are barred in whole or in part by the applicable statues of
limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, and ratification.

8. BANA is not entitled to equitable relief because it has an adequate remedy at law.

9. BANA has no standing to enforce the first deed of trust and the underlying promissory
note.

10. The first deed of trust and other subordinate interests in the Property were extinguished
by the Association foreclosure sale held in accordance with NRS Chapter 116.

11. Pursuant to Nevada Rule of Civil Procedure 11, as amended, all possible affirmative
defenses may not have been alleged herein insofar as sufficient facts were not available after
reasonable inquiry at the time of filing this Answer. Therefore, SFR reserves the right to amend

this Answer to assert any affirmative defenses if subsequent investigation warrants.

COUNTERCLAIM AND CROSS-CLAIM
FOR QUIET TITLE AND INJUNCTIVE RELIEF

SFR INVESTMENTS POOL 1, LLC (“SFR”), hereby demands quiet title, requests
injunctive relief and claims unjust enrichment against Counter-Defendant, BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING, LP
FKA COUNTRYWIDE HOME LOANS SERVICING, LP’s (“BANA”), Counter Defendant
and ARMANDO A. CARIAS, an individual; DOES 1 10 and ROE BUSINESS ENTITIES 1

through 10 inclusive, Cross-Defendants as follows:

I. PARTIES

1. SFR is a Nevada limited liability company with its principal place of business in Clark
County, Nevada and the current title owner of the property commonly known as 3617 Diamond
Spur Avenue, North Las Vegas, NV 89032; Parcel No. 139-08-410-014 (the “Property”™).

2. Upon information and belief, Counter-Defendant BANK OF AMERICA, N.A,,
SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING, LP FKA
COUNTRYWIDE HOME LOANS SERVICING, LP (“BANA”), is a national association that

_5-

049




HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

N =

B W

~l N n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

may claim an interest in the Property via a 2010 deed of trust originated by W.J. Bradley Capital
Corporation.

3. Upon information and belief, Cross-Defendant, ARMANDO A. CARIAS (“Carias™) 1s
an individual who is the former homeowner that may claim an interest in the Property.

4. Upon information and belief, each of the Cross-Defendants sued herein as DOES 1
through X, inclusive claim an interest in the Property or are responsible in some manner for the
events and action that SFR seeks to enjoin; that when the true names capacities of such
defendants become known, SFR will ask leave of this Court to amend this counterclaim to insert
the true names, identities and capacities together with proper charges and allegations.

5. Upon information and belief, each of the Cross-Defendants sued herein as ROES
CORPORATIONS I through X, inclusive claim an interest in the Property or are responsible in
some manner for the events an happenings herein that SFR seeks to enjoin; that when the true
names capacities of such defendants become known, SFR will ask leave of this Court to amend
this counterclaim to insert the true names, identities and capacities together with proper charges

and allegations.

II. GENERAL ALLEGATIONS

SFR Acquired Title to the Property through Foreclosure of an Association Lien with Super
Priority Amounts

6. SFR acquired the Property on February 20, 2013 by successfully bidding on the Property
at a publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. (“Association
foreclosure sale”). Since the Association foreclosure sale, SFR has expended additional funds
and resources in relation to the Property.

7. On or about February 26, 2013, the resulting foreclosure deed was recorded in the
Official Records of the Clark County Recorder as Instrument Number 201302260003889
(“Association Foreclosure Deed”).

8. Sutter Creek Homeowners Association (the “Association”) had a lien pursuant to NRS
116.3116(1) (“Association Lien”) that was perfected when the Association recorded its

declaration of CC&Rs
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9. The foreclosure sale was conducted by Alessi & Koenig, LLC (“Alessi”), agent for the
Association, pursuant to the powers conferred by the Nevada Revised Statutes 116.3116,
116.31162-116.31168, the Association’s governing documents (CC&R’s) and a Notice of
Delinquent Assessment Lien, recorded on February 23, 2012 in the Official Records of the Clark
County Recorder as Instrument Number 201202230001691.

10. As recited in the Association Foreclosure Deed, the Association foreclosure sale
complied with all requirements of law, including but not limited to, recording and mailing of
copies of Notice of Delinquent Assessment and Notice of Default, and the recording, posting and
publication of the Notice of Sale.

11. Pursuant to NRS 116.3116(2), the entire Association Lien

18 prior to all other liens and encumbrances of unit except:

(a) Liens and encumbrances recorded before the recordation of the declaration
and, in a cooperative, liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first
security interest encumbering only the unit’s owner’s interest and perfected before
the date on which the assessment sought to be enforced became delinquent; and
(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

12. NRS 116.3116(2) further provides that a portion of the Association Lien has priority over

even a first security interest in the Property:

[the Association Lien] is also prior to all security interests described in paragraph
(b) to the extent of any charges incurred by the association on a unit pursuant to
NRS 116.310312 and to the extent of the assessments for common expenses
based on the periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of acceleration during the
9 months immediately preceding institution of an action to enforce the lien].]

13. NRS 116.41095 requires that anytime a property i1s sold within a common-interest
community, purchasers receive a document explaining that an association can foreclose on its

lien non-judicially and the way to be heard if they dispute the obligation or its amount:

4. IF YOU FAIL TO PAY OWNERS’ ASSESSMENTS, YOU COULD LOSE
YOUR HOME?

If you do not pay these assessments when due, the association usually has the
power to collect them by selling vour property in a nonjudicial foreclosure
sale. If fees become delinquent, you may also be required to pay penalties and the

-7 -
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association’s costs and attorney’s fees to become current. If you dispute the
obligation or its amount, vour only remedy to avoid the loss of your home
may be to file a lawsuit and ask a court to intervene in the dispute.

NRS 116.41095 (emphasis added)

14. Upon information and belief, when Counter-Defendant and Cross-Defendants acquired
their interests in the Property, they received the disclosure required by NRS 116.41095.

15. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or
constructive notice of the requirement to pay assessments to the Association and of the
Association Lien.

16. Upon information and belief, Counter-Defendant and Cross-Defendants did not pay
Association assessments as required by the CC&Rs.

17. Upon information and belief, Counter-Defendant and Cross-Defendants were aware of
their delinquency and that the result of their delinquency could include foreclosure,

18. Upon information and belief, the Association took the necessary action to trigger the
super-priority portion of the Association Lien.

19. Upon information and belief, Counter-Defendant and Cross-Defendants had actual notice
of the Association’s foreclosure proceedings.

20. Upon information and belief, prior to the Association foreclosure sale, no individual or
entity paid the full amount of delinquent assessments described in the Notice of Default.

21. The Association foreclosure sale was publicly advertised in advance of the sale.

22. Multiple bidders attended the auction.

23. When it purchased the Property, SFR had no knowledge of any alleged dispute over
amounts owed to the Association, any purported noticing issues, or any alleged proper tender of
the full lien amount by Counter-Defendant and Cross-Defendants.

24. SFR is a bona fide purchaser for value.

25. Upon information and belief, no party still claiming an interest in the Property recorded a
lien or encumbrance prior to the declaration creating the Association.

26. Upon information and belief, SFR’s bid on the Property was in excess of the amount
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necessary to satisfy the costs of sale and the super-priority portion of the Association Lien.

27. Upon information and belief, the Association or its agent Alessi distributed or should
have distributed the excess funds to lien holders in order of priority pursuant to NRS
116.3114(c).

28. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or
constructive notice of the requirement to pay assessments to the Association and of the
Association Lien.

29. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or
constructive notice of the Association’s foreclosure proceedings.

30. Upon information and belief, prior to the Association foreclosure sale, no individual or
entity paid the full amount of delinquent assessments described in the Notice of Default.

31. Upon information and belief, Counter-Defendant BANA had actual or constructive notice
of the super-priority portion of the Association Lien.

32. Upon information and belief, Counter-Defendant BANA knew or should have known that
its interest in the Property could be extinguished through foreclosure if he failed to cure the
super-priority portion of the Association Lien representing 9 months of assessments for common
expenses based on the periodic budget adopted by the association which would have become due
in the absence of acceleration for the relevant time period.

33. Upon information and belief, prior to the Association foreclosure sale, no individual or
entity paid the super-priority portion of the Association Lien representing 9 months of
assessments for common expenses based on the periodic budget adopted by the association
which would have become due in the absence of acceleration for the relevant time period.

34. Pursuant to NRS 116.31166, the foreclosure sale vested title in SFR “without equity or
right of redemption,” and the Foreclosure Deed is conclusive against the Property’s “former

owner, his or her heirs and assigns, and all other persons.”

Interests, Liens and Encumbrances Extinguished by the Super-Priority Association Lien
35. Upon information and belief, Carias, first obtained title to the Property in November of

2010 through a Grant, Bargain Sale Deed from The Secretary of Housing and Urban

-0 .
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Development of Washington, D.C recorded in the Official Records of the Clark County Recorder
as Instrument No. 201011030002713.

36. On or about November 3, 2010, W.J. Bradley Mortgage Capital Corp., (“W.J. Bradley”)
recorded a deed of trust against the Property in the Official Records of the Clark County
Recorder as Instrument No. 201011030002714 (“First Deed of Trust”).

37. Upon information and belief, the Association was formed and its declaration of CC&Rs
was recorded in the Official Records of the Clark County Recorder before the First Deed of Trust
was recorded.

38. Upon information and belief, W.J. Bradley had actual or constructive notice of the
Association Lien and NRS 116.3116 before it funded the loan secured by the First Deed of Trust.

39. Upon information and belief, on or about January 25, 2012, Talisha T. Wallace, Assistant
Secretary for Mortgage FElectronic Systems, Inc. (“MERS”), as Nominee for W.J. Bradley
executed an assignment that transferred the beneficial interest in the First Deed of Trust, together
with the underlying promissory note, to BANA. The assignment was recorded on January 26,
2012 against the Property in Official Records of the Clark County Recorder as Instrument No.
201201260003419.

40. Upon information and belief, BANA had actual or constructive notice of the Association
Lien and NRS 116.3116 before it obtained an interest in the First Deed of Trust.

41. On or about, January 9, 2014, BANA filed a Third Party Complaint for declaratory relief
and quiet title.

42. Counter-Defendant BANA’s interest in the Property was extinguished by the foreclosure
of the Association Lien.

43. Cross-Defendant Caria’s interest in the Property was extinguished by the foreclosure of
the super priority portion of the Association Lien.

III. FIRST CLAIM FOR RELIEF

(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, ef. seq., NRS 40.10 & NRS
116.3116)

44. SFR repeats and realleges the allegations of paragraphs 1-43 as though fully set forth

herein and incorporates the same by reference.

-10 -

054




HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

N =

B W

~l N n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

45. Pursuant to NRS 30.010, et. seq. and NRS 40.10, this Court has the power and authority
to declare the SFR’s rights and interests in the Property and to resolve the Counter-Defendant
and Cross-Defendant’s adverse claims in the Property.

46. SFR acquired the Property on February 20, 2013 by successfully bidding on the Property
at a publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. and the
resulting Association Foreclosure Deed vesting title in SFR was recorded on February 26, 2013.

47. Upon information and belief, Counter Defendant, BANA may claim an interest in the
Property via the First Deed of Trust against the Property even after the Association foreclosure
sale.

48. Upon information and belief, Cross-Defendant Carias may claim an ownership interest in
the Property.

49. A foreclosure sale conducted pursuant to NRS 116.31162-116.31168, like all foreclosure
sales, extinguishes the title owner’s interest in the Property and all junior liens and
encumbrances, including deeds of trust.

50. Pursuant to NRS 116.3116(2), the super-priority portion of the Association Lien has
priority over the First Deed of Trust.

51. Counter-Defendant and Cross-Defendants were duly notified of the Association
foreclosure sale and failed to act to protect their interests in the Property, if any legitimately
existed.

52. SFR is entitled to a declaratory judgment from this Court finding that: (1) SFR is the title
owner of the Property; (2) the Association Foreclosure Deed is valid and enforceable; (3) the
Association foreclosure sale extinguished Counter-Defendant and Cross-Defendants’ ownership
and security interests in the Property; and (4) SFR’s rights and interest in the Property are
superior to any adverse interest claimed by Counter-Defendant and Cross-Defendants.

53. SFR seeks an order from the Court quieting title to the Property in favor of SFR.

IV. THIRD CLAIM FOR RELIEF
(Preliminary and Permanent Injunction)

54. SFR repeats and realleges the allegations of paragraphs 1- 53 as though fully set forth

-11 -
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herein and incorporates the same by reference.

55. SFR properly acquired title to the Property at the Association foreclosure sale on
February 20, 2013.

56. Counter-Defendant BANA may claim that it maintained an interest in the Property
through the First Deed of Trust which was extinguished by the Association foreclosure sale.

57. Cross-Defendant Carias may claim an ownership interest in the Property.

58. A foreclosure sale based on the First Deed of Trust is invalid as Counter-Defendant
BANA lost its interest in the Property, if any, at the Association foreclosure sale.

59. Any sale or transfer of title to the Property by Counter-Defendant and Cross-Defendants
would be invalid because their interest in the Property, if any, was extinguished by the
Association foreclosure sale.

60. Any attempt to take or maintain possession of the Property by Counter-Defendant and
Cross-Defendants would be invalid because their interest in the Property, if any, was
extinguished by the Association foreclosure sale.

61. Any attempt to sell, transfer, encumber or otherwise convey the Property by the Counter-
Defendant and Cross-Defendants would be invalid because their interest in the Property, if any,
was extinguished by the Association foreclosure sale.

62. On the basis of the facts described herein, SFR has a reasonable probability of success on
the merits of its claims and has no other adequate remedies at law.

63. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-
Defendant and Cross-Defendants from beginning or continuing any eviction proceedings that
would affect SFR’s possession of the Property.

64. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-
Defendant and Cross-Defendants from any sale or transfer that would affect the title to the
Property.

V. PRAYER FOR RELIEF

SFR requests judgment against Counter-Defendant and Cross-Defendants as follows:

1. For a declaration and determination that SFR Investments Pool 1, LLC is

-12 -
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the rightful owner of title to the Property, and that Counter Defendant and Cross-
Defendants be declared to have no right, title or interest in the Property.

2. For a preliminary and permanent injunction that Counter-Defendant and
Cross-Defendants are prohibited from initiating or continuing foreclosure proceedings,

and from selling or transferring the Property;

3. For general and special damages in excess of $10,000.00
4, For an award of attorney’s fees and costs of suit; and
5. For any further relief that the Court may deem just and proper.

DATED February 14th, 2014,
HOWARD KIM & ASSOCIATES

/s/Diana S. Cline

HowARD C. KM, ESQ.

Nevada Bar No. 10386

DI1ANA S. CLINE, ESQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Phone: (702) 485-3300

Fax: (702)485-3301

Attorneys for SFR Investments Pool 1, LLC

- 13 -
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14th day of February, 2014, pursuant to NRCP 5(b), |

served via first class U.S. Mail, postage prepaid, the foregoing Answer, Counterclaim and

Cross-Claim for Quiet Title and Injunctive Relief to the following parties:

Gregory L. Wilde, Esq.

Kevin S. Soderstrom, Esq.
TIFFANY & BOSCO, P.A.

212 S. Jones Blvd.

Las Vegas, Nevada 89107
Attorneys for Bank of America, N.A.

Huong Lam, Esq.

Bradley Bace, Esq.

ALESSI & KOENIG, LLC

9500 W. Flamingo, Suite 205

Las Vegas, Nevada 89147
Attorneys for Alessi & Koenig, LLC
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GREGORY L. WILDE, ESQ.
Nevada Bar No. 4417
MATTHEW D. DAYTON, ESQ.
Nevada Bar No. 11552
TIFFAN }H&‘: BOSOCO
212 S. Jones Blvd.

Las Vegas, NV 89107

Tel: (702) 258-8200

Fax: (702) 258-8787

Attorney for Defendants

Bank of America, N.A.
13-77060

Electronically Filed

03/11/2014 01:16:02 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
V8.

ARMANDO A. CARIAS an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS I-X, inclusive,
and ROE CORPORATIONS XI-XXX
inclusive,

Defendants

AND ALL RELATED MATTERS

Case No.: A-13-684501-C
Dept No.: XXI

DEFENDANT BANK OF AMERICA’S
ANSWER TO
SFR INVESTMENTS POOL 1, LLC’S
THIRD-PARTY COUNTERCLAIM

COMES NOW, Third-Party Counter-Defendant, Bank of America, N.A., Successor by
Merger to BAC Home Loans Servicing, (hereinafter “BANK”), by and through its counsel of
record, Gregory L. Wilde, Esq., and in Answer to the Third-Party Counterclaim (hereinafter

“Counterclaim”) of SFR INVESTMENTS POOL 1, LLC., (hereinafter “SFR”), on file herein,

denies and alleges as follows:
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Answering paragraphs 1, 6, 7, 8, 9, 10, 46, and 55 of the Counterclaim on file herein,
Counter-Defendant BANK admits that the documents maintained by the Clark County Recorder
demonstrate the veracity of these allegations on their face but denies any further implications or
allegations therein for SFR may be interpreting said documents in a manner inconsistent with
Counter-Defendant and/or the terms and meanings of the documents.

Answering paragraphs 2, 16, 35, 36, 37, 39, 41, 45, 47, and 56 of the Counterclaim on
file herein, Counter-Defendant BANK admits the allegations contained therein.

Answering paragraph 3, 4, 5, 14, 15, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 33, 38, 40, 48, 51, and 58 of the Counterclaim on file herein, Counter-Defendant BANK
states that it is without sufficient knowledge or information to form an opinion as to the truth or
veracity of the remaining allegations contained therein and therefore denies the same in its
entirety.

Answering paragraphs 11, 12, 13, and 50 of the Counterclaim on file herein, Counter-
Defendant BANK asserts that these paragraphs are statements of law, subject to multiple
interpretations, and therefore denies any allegations arising therefrom.

Answering paragraphs 24, 32, 34, 42, 43, 49, 52, 53, 59, 60, 61, 62, 63, and 64 of the
Counterclaim on file herein, Counter-Defendant BANK denies the allegations contained therein.

Answering paragraph 44 of the Counterclaim on file herein, Counter-Defendant BANK
repeats, realleges, and incorporates their responses to the allegations of paragraphs 1 through
43 of the Counterclaim as if fully set forth herein.

Answering paragraph 54 of the Counterclaim on file herein, Counter-Defendant BANK
repeats, realleges, and incorporates their responses to the allegations of paragraphs 1 through

53 of the Counterclaim as if fully set forth herein.
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AFFIRMATIVE DEFENSES

1. That the allegations contained in SFR’s Counterclaim fail to state a claim for
relief upon which relief can be granted.

2. That SFR’s claims are barred by the statute of limitations.

3. That SFR’s claims are barred by the equitable doctrines of waiver, release,
laches, unclean hands and equitable estoppel.

4, That SFR has failed to comply with the necessary requirements in order to
maintain any action against Counter-Defendant BANK.

3. That any claims of damages suffered by SFR, if any, were directly and
proximately caused by the actions of the SFR or forces of nature over which Counter-Defendant
BANK had no control.

0. That the damages and injuries, if any, suffered by SFR, as set forth in the
Counterclaim, were caused in whole or in part by the negligence of third parties over whom
Counter-Defendant BANK had no control.

7. That the damages and injuries, if any, incurred by SFR are not attributable to
any act, conduct or omission on the part of Counter-Defendant BANK.

8. That SFR did not exercise ordinary care, caution or prudence in order to
avoid the events alleged in the Counterclaim, and the resulting damages and injuries, if any,
complained of were directly and proximately contributed to, and caused by, the fault,
carelessness, and negligence of SFR.

9. That SFR has failed to mitigate their damages, if any, and thus, its recovery,
if any, should be reduced accordingly.

10. That Counter-Defendant BANK denies each and every allegation of SFR’s
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Counterclaim which is not specifically admitted or otherwise pleads to herein.

1. That SFR’s claims, if any be valid, are subject to offsets and credits, which
are not reflected in the amount claimed due by SFR.

12. That Counter-Defendant BANK hereby incorporates by reference those
affirmative defenses enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set
forth herein. In the event further investigation or discovery reveals the applicability of any such
defenses, Counter-Defendant BANK reserves the right to seek leave of the Court to amend its
Answer to SFR’ Counterclaim to specifically assert the same. Such defenses are herein
incorporated by reference for the specific purpose of not waiving the same.

13. That it has been necessary for Counter-Defendant BANK to employ the
services of an attorney to defend this action and a reasonable sum should be allowed as and for
attorney’s fees, together with the costs expended in this action.

14. That Counter-Defendant BANK hereby reserves the right to add additional
affirmative defenses as discovery progresses.

11/
/1/
/1/
/1/
11/
11/
11/
/1

/7
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WHEREFORE, the Counter-Defendant BANK prays for the following:

. That SFR take nothing by way of their Counterclaim;
2. That SFR’s Counterclaim be dismissed in its entirety;
3. That Counter-Defendant BANK be awarded reasonable attorney’s fee and the

cost of suit incurred in defending this action; and
4, For such other relief as this Court may deem just and proper in the premises.
DATED this 11" day of March, 2014.
TIFFANY & BOSCO, P.A.

/s/ Gregory L. Wilde

GREGORY L. WILDE, ESQ.

Nevada Bar No. 4417

MATTHEW D. DAYTON, ESQ.

Nevada Bar No. 11552

212 S. Jones Blvd.

Las Vegas NV 89107

Attorney for Third-Party Counter-Defendant
Bank of America, N.A.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on thel1th day of March, 2014, she served a copy

of the foregoing document via United States mail, postage pre-paid, addressed as follows:

TIFFANY & BOSCO, P.A.

212 S. Jones Blvd.
Las Vegas, NV 89107
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Ryan Kerbow, Esq.

Bradley D. Bace, Esq.

Alessi & Koenig

9500 W. Flamingo, Ste 205
Las Vegas, NV 89147
Counsel for Alessi & Koenig
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Diana S. Cline, Esq.

Jacqueline A. Gilbert, Esq.

Howard Kim & Associates

1055 Whitney Ranch Drive, Ste. 110
Henderson, NV 89014

Counsel for SFR Investments Pool 1, LLC

/s/ Amy McConnell
An employee of Tiffany & Bosco, P.A.
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HowARD C. KM, ESQ.

Nevada Bar No. 10386

E-mail: howard@hkimlaw.com
DIANA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com
HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC
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06/10/2014 04:18:24 PM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

ARMANDO A. CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, an
unknown entity; DOES INDIVIDUALS I-X,
inclusive; and ROE CORPORATIONS XI-
XXX,

Defendants.

Case No. A-13-684501-C

Dept. No. XXI

NOTICE OF VOLUNTARY DISMISSAL
OF CROSS-DEFENDANT ARMANDO A.
CARIAS WITHOUT PREJUDICE

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,
VS.

ARMANDO A. CARIAS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES 1
through 10 inclusive.

Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
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10
11
12
13
14
15
16
17
18
19

SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Third-Party Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a
domestic limited liability company, and DOES

1 through 10 and ROE BUSINESS ENTITIES 1
through 10,

Third Party Defendant.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Counter-Claimant,

VS.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a national
association; ARMANDO A. CARIAS, an
individual; DOES 1 10 and ROE BUSINESS
ENTITIES 1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

PLEASE TAKE NOTICE Third-Party Defendant/Counter-Claimant SFR Investments
Pool 1, LLC hereby voluntarily dismisses Cross-Defendant ARMANDO A. CARIAS (“Carias”)

without prejudice pursuant to NRCP 41(a)(1)(1) which provides:

Subject to the provisions of Rule 23(e), of Rule 66, and of any statute, an
action may be dismissed by the plaintiff upon repayment of defendants’
filing fees, without order of court (i) by filing a notice of dismissal at any
time before service by the adverse party of an answer or of a motion for
summary judgment, whichever first occurs, or (i1) by filing a stipulation of
dismissal signed by all parties who have appeared in the action. Unless
otherwise stated in the notice of dismissal or stipulation, the dismissal is
without prejudice, except that a notice of dismissal operates as an adjudication
upon the merits when filed by a plaintiff who has once dismissed in any court
of the United States or of any state an action based on or including the same

25
26
27
28

claim.
(emphasis added).
11/
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Upon information and belief, Cross-Defendant Carias has not served an answer or motion

for summary judgment.

DATED this _10__ day of June, 2014.

HOWARD KIM & ASSOCIATES

/s/ Diana S. Cline

Howard C. Kim, Esq.

Nevada Bar No. 10386

Diana S. Cline, Esq.

Nevada Bar No. 10580

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

1055 Whitney Ranch Dr., Suite 110
Henderson, Nevada 89014

Phone: (702) 485-3300

Fax: (702)485-330

Attorneys for SFR Investments Pool I, LLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _10___ day of June, 2014, pursuant to NCRP 5(b), 1

served, U.S. mail, postage prepaid, the foregoing Notice of Voluntary Dismissal of Cross-

Defendant Armando A. Carias Without Prejudice, to the following party:

Huong Lam, Esq.

Alessi and Koenig

9500 W. Flamingo Rd. #205

Las Vegas, NV 89147

Attorney for Alessi & Koenig, LLC

Darren T. Brenner, Esq.

Akerman LLP

1160 Town Center Drive, Suite 330

Las Vegas, Nevada §9144

Attorney for Bank of America, successor

by merger to BAC Home Loans Servicing, LP
fka Countrywide Home Loans Servicing LP
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/s/ Tommie Dooley
An Employee of Howard Kim &
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

WILLIAM S. HABDAS, ESQ.
Necvada Bar No. 13138

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com
Email: tenesa.scaturro(@akerman.com
Email: william. habdas@akerman.com

Attorneys for Bank of America, N.A.

Electronically Filed

02/17/2015 06:38:55 PM

R

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada
limited liability company

Plaintiff,
VS.

ARMANDO A. CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS I-X, inclusive,
and ROE CORPORATIONS XI-XX inclusive,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,
VS.

Case No. A-13-684501-C

Dept. No. XXI1

DEFENDANT BANK OF AMERICA,
N.A., SUCCESSOR BY MERGER TO
BAC HOME LOANS SERVICING LP
FKA COUNTRYWIDE HOME LOANS
SERVICING LP’S MOTION TO
AMEND PLEADINGS AND ADD
PARTIES

£30366597;11
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ARMANDO A. CARIAS, an individual; DOES
1 through 10 and ROE BUSINESS ENTITIES
1 through 10,

Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Third Party Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a
domestic Limited Liability Company, and
DOES 1 through 10, and ROE BUSINESS
ENTITIES 1 through 10,

Third Party Defendant.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Counter-Claimant,

VS.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a national
assoclation; ARMANDO A. CARIAS, an
individual, DOES 1 10 and ROE BUSINESS
ENTITIES 1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

Pursuant to Nevada Rules of Civil Procedure 15, 19 and 20, Defendant Bank of America,
N.A., successor in interest to BAC Home Loans Servicing, LP f/k/a Countrywide Home Loans
Servicing, LP (Bank of America) moves for Icave from the Court for the following relief: (1) leave
to amend its Answer to Plaintiff Alessi & Koenig’s (A&K) complaint and to assert a counterclaim
against A&K; (2) leave to amend its answer to the third-party counterclaim filed by third party

defendant SFR Investments Pool I, LLC (SFR); (3) order the joinder of SFR as a party defendant

£30366597;1} 2
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under Nevada Rules of Civil Procedure 19 and 20, instead of a third-party defendant under Nevada
Rule of Civil Procedure 14; (4) order the joinder of Sutter Creek Homeowner’s Association under
Rule 19 and 20 (the HOA) as a party ; (5) order that the omnibus Answer, Counterclaim,
Affirmative Defenses and Cross Claims attached hereto as Exhibit A is deemed filed as of the date
the Court grants this motion.

NOTICE OF MOTION

PLEASE TAKE NOTICE that Defendant Bank of America, N.A., successor in interest to
BAC Home Loans Servicing, LP f/k/a Countrywide Home Loans Servicing, LP will bring the
foregoing BANK OF AMERICA, N.A.’S MOTION FOR LEAVE TO AMEND PLEADING

AND ADD PARTIES for hearing before the Eighth Judicial District Court, located at the Regional

Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155, on the day of MARCH,
CHAMBERS
2015, at the hour of : o'clock .m.

DATE: February 17, 20135.

AKERMAN LLP

/s/ William S. Habdas

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

WILLIAM S. HABDAS, ESQ.
Nevada Bar No. 13138

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A.

£30366597;1) 3
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The court should grant Bank of America (1) leave to amend its Answer to Plaintiff A&K’s
complaint and to assert a counterclaim against A&K; (2) leave to amend its answer to the third-party
counterclaim filed by third party defendant SFR; (3) order the joinder of SFR as a party defendant
under Nevada Rules of Civil Procedure 19 and 20, instead of a third-party defendant under Nevada
Rule of Civil Procedure 14; (4) order the joinder of the HOA under Rule 19 and 20 as a party ; (5)
order that the omnibus Answer, Counterclaim, Affirmative Defenses and Cross Claims. The motion
to amend is timely filed and will not cause prejudice to any party. Further, not granting the motion
to amend would cause prejudice to Bank of America. Further, SFR is more appropriately joined as a
party defendant. Finally, as explained herein, the HOA 1is properly joined under Rule 19 and/or 20.

11. STATEMENT OF RELEVANT FACTS AND PROCEDURAL BACKGROUND

On July 1, 2013, A&K filed the instant Complaint against Amando Carias (Borrower), Bank
of America, and various Doe and Roe defendants, seeking interpleader against said defendants to
determine cach defendant’s claim to the proceeds of the purported foreclosure sale. On January 9,
2014, Bank of America filed an answer, a cross claim against Borrower, and a third-party complaint
against SFR asserting counts for declaratory judgment and quiet title. On February 14, 2014, SFR
filed an answer to the third-party complaint and a third-party counterclaim for declaratory judgment
and quict title. Current counsel for Bank of America was substituted for former Bank of America
counsel on April 16, 2014. The Nevada Supreme Court decided SFR Investments Pool 1, LLC v.
U.S. Bank, N.A., 130 Nev. Adv. Op. 75 (September 18, 2014), which bears on the outcome of the

stant action.

III. ARGUMENT

A. The Court Should Grant Bank of America Leave to: (1) Amend its Answer to the
Claims by A&K and Assert a Counterclaim; (2) Amend its Answer to the Claims by
SFR

It is in the interests of justice to allow Bank of America lcave to amend its answers to the
claims filed by A&K and SFR to add additional affirmative defenses. The scheduling order

authorizes the parties to seck leave to amend the pleadings until February 17, 2015. Bank of
£30366597;1} 4
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America timely makes this request in conformance with NRCP Rule 15 and EDCR Rule 2.30 and
respectfully requests that leave to amend be granted.

NRCP Rule 15 governs amended and supplemental pleadings and states that “leave [to
amend] shall be freely given when justice so requires.” NRCP 15(a). Here, Bank of America’s
amendment is timely and will not prejudice Plaintiff. The interests of justice and fairness support
the amendment. Bank of America will be prejudiced if it is not permitted to amend its Answer to
reflect new issues of law and fact, particularly in light of the Nevada Supreme Court’s holding in
SFR Investments Pool I, LLC, decided after Bank of America filed its answer.

Morcover, the other partics to this case will not be prejudiced by amendment. No discovery
has taken place to date. The discovery cut-off is not until May 18, 2015, and dispositive motions are
not due until June 17, 2015, leaving the parties ample time to conduct any discovery this amendment
would raise. Additionally, the amendments proposed by Bank of America and reflected in its
amended pleading attached hereto as Exhibit A, are minor in nature. Specifically, Bank of America
proposes to: (1) add certain affirmative defenses to its answers to the claims by A&K and SFR; (2)
add a counterclaim against A&K similar to the claims alrcady asserted against SFR; and (3) to add a
wrongful foreclosure count to its claims against SFR. These minor changes will not materially
cxpand the scope of discovery in this case or require additional substantive litigation cffort. Bank of
America 18 merely amending its pleadings to properly account for issues which have alrcady been
raiscd by the claims and defenses asserted to date (specifically a determination of the validity of the
A&K HOA sale and the respective priorities of the HOA lien and Bank of America deed of trust).

As indicated above, A&K and SFR will not be prejudiced by the amendment but Bank of
America would be prejudiced if it were not permitted. Accordingly, Bank of America should be
granted leave to amend its Answer and to amend its claims against SFR in accordance with the
proposed omninbus pleading. Furthermore, pursuant to EDCR 2.20(a), a copy of the proposed

amended pleading is attached hereto as Exhibit A.

£30366597:1) o)
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B. The Court Should Grant Bank of America’s Motion to Add SFR as a Party
Defendant Under Rule 19 or Rule 20, Instead of a Third-Party Defendant Under
Rule 14

SFR is the party that purchased the subject property at the HOA foreclosure sale. SFR Third
Party Counterclaim. 9 6. Prior counsel for Bank of America joined SFR into the case under Nevada
Rule of Civil Procedure 14 as a third-party defendant. Bank of America’s third party complaint
asserts claims for declaratory relief and to quict title and essentially alleges that SFR’s interest in the
property was subject to Bank of America’s first deed of trust. See generally Bank of America Third
Party Complaint. SFR filed a third-party counterclaim asserting counterclaims for declaratory relief
and quiet title which allege the SFR’s title is not subject to the Bank of America first deed of trust.
See generally SFR third-party counterclaim. As a matter of technical pleading, since the claims
asserted by Bank of America are not for indemnity or contribution, SFR should have arguably been
joined as a party under Rule 19 or 20, instead of as a third-party defendant under Rule 14.
Accordingly, to correct any possible error in the original alignment and joinder of the parties, Bank
of America requests that the Court order that SFR be added as a party pursuant to Rule 19 or 20 and
that the cross claims pled in Exhibit A hereto be deemed filed against SFR.

Joinder of SFR is proper here under Rule 19 of the Nevada Supreme Court Rules. Rule 19

provides in relevant part:

A person who is subject to service of process and whose joinder will not
deprive the court of jurisdiction over the subject matter of the action shall
be joined as a party in the action if (1) in the person’s absence complete
relief cannot be accorded among thosc already parties, or (2) the person
claims an interest relating to the subject of the action and is so situated that
the disposition of the action in the person’s absence may (1) as a practical
matter impair or impede the person’s ability to protect that interest or (ii)
lecave any of the persons alrcady parties subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent obligations by reason
of the claimed interest.

Nevada Supreme Court Rule 19. Here, joinder of SFR is proper under Rule 19 because the
interpleader claims asserted by A&K, and the quiet title claims asserted by Bank of America cannot
be decided unless and until the validity and extent of SFR’s title in the property is decided. With
respect to these claims, SFR’s absence from the case as a party joined under Rule 20 would not

allow complete relief to A&K and Bank of America with respect to the disputes regarding this

£30366597;1) 6
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property. If SFR was not joined as a party to this case under Rule 19, SFR, Bank of America or
A&K could be exposed to inconsistent judgments regarding the nature and extent of SFR’s title in
the property.

Joinder of SFR is also proper under Rule 20. Rule 20 provides in relevant part; “All persons
may join in onc action as plaintiffs if they assert any right to relief jointly, severally, or in the
alternative in respect of or arising out of the same transaction, occurrence, or serics of transactions or
occurrences and if any question of law or of fact common to all these persons will arise in the
action.” Here, both A&K and SFR are in ¢ssence secking to obtain judicial ratification of the HOA
sale conducted by A&K. Common questions of law and fact pertain to the claims and defenscs
raised by SFR and A&K in this action, specifically facts regarding the validity of the HOA sale
(such as a rejection of tender by A&K) and the nature and extent of title conveyed from A&K to

SFR. Accordingly, joinder of SFR as a party plaintiff is also proper under Rule 20.

C. The Court Should Grant Bank of America’s Motion to Add the HOA as a Party
Under Rule 19 or 20

Finally, Bank of America requests that the Court join the HOA under Rule 19 or 20. The
HOA 1is a nccessary party because the claims at issue in this case challenge the validity of the sale
held to satisfy the HOA’s lien, the distribution of proceeds from the HOA sale, and the nature and
cxtent of the title conveyed to SFR as a result the HOA sale. Thus, the HOA is a necessary party
under Rule 19 because “in the [HOA’s] absence complete relief cannot be accorded among those
already parties.” Specifically, any declaratory judgment as to the validity of the sale, the distribution
of proceeds or title conveyed to SFR would not be binding on the HOA unless the HOA 1is joined in
this action and any such judgment would not afford complete relief the parties because the rights of
the HOA with respect to the events in dispute in this case would not have been determined in a
binding manner.

Additionally, joinder of the HOA is proper under Rule 20 because common questions of law
and fact pertain to the claims and defenses raised by SFR and A&K and the proposed claims by
Bank of America against SFR and A&K. Specifically facts regarding the validity of the HOA sale

(such as a rejection of tender by A&K) and the nature and extent of title conveyed from A&K to

£30366597:1} 7
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SFR under the HOA sale. Accordingly, joinder of SFR as a party plaintiff would be proper under
Rule 20.

V. CONCLUSION

Based on the foregoing, this Court should grant Bank of America the following relief: (1)
leave to amend its Answer to Plaintiff A&K’s complaint and to assert a counterclaim against A&K;
(2) leave to amend its answer to the third-party counterclaim filed by third party defendant SFR; (3)
order the joinder of SFR as a party defendant under Nevada Rules of Civil Procedure 19 and 20,
instead of a third-party defendant under Nevada Rule of Civil Procedure 14; (4) order the joinder of

the HOA under Rule 19 and 20 as a party ; (5) order that the omnibus Answer, Counterclaim,
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Affirmative Defenses and Cross Claims attached hereto as Exhibit A 1s deemed filed as of the date

the Court grants this motion.

DATE: February 17, 2015.

130366597;1}

AKERMAN LLP

/s/ William S. Habdas

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

WILLIAM S. HABDAS, ESQ.
Nevada Bar No. 13138

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17th day of February 2015, and pursuant to NRCP

5(b), served via the court's electronic filing system ("Wiznet") a true and correct copy of the

foregoing BANK OF AMERICA, N.A.’s MOTION FOR LEAVE TO AMEND ANSWER,

postage prepaid and addressed to:

Huong Lam, Esq.

Bradley Bace, Esq.

ALESSI & KOENIG, LLC

9500 W. Flamingo Rd., Ste. 205
Las Vegas, NV 89147

Attorneys for Plaintiff

Diana S. Cline, Esq.

HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Dr., Ste. 110
Henderson, NV 89014

Attorneys for Counterclaimant/Cross-
Defendant/Third-Party Defendant SFR
Investment Pool I, LLC

130366597;1}

/s! Lucille Chiusano
An employee of AKERMAN LLP
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

TENESA SCATURRO, ESQ.
Nevada Bar No. 12488

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com
Email: tenesa.scaturro@akerman.com

Attorneys for Bank of America, N.A.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,
Plaintiff,

V.

ARMANDO A. CARIAS, an individual, BANK
OF AMERICA, N.A.,, SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE

HOME LOANS SERVICING, LP, unknown

entity, DOES INDIVIDUALS 1-X, inclusive,
and ROE CORPORATIONS XI-XXX, inclusive,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

Vl

ARMANDO A. CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,

| inclusive,

Cross-Defendants.

{30368986:1}
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BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LLOANS SERVICING, LP, a National
Association,

Cross-Claimant,
V.

SFR INVESTMENTS POOL. 1, LI.C, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, ALESSI & KOENIG, LLC, a domestic
Limited Liability Company, and DOES 1 through
10 and ROE BUSINESS ENTITIES 1 through
10,

Cross-Defendants.

AMENDED ANSWER TO COMPLAINT BY ALESSI & KOENIG, LL.C

COMES NOW, Defendant, Bank of America, N.A., Successor by Merger to BAC Home
Loans Servicing, LP fka Countrywide Home Loans Servicing, LP (hereinafter “BANK”), by and

through undersigned counsel, and in Answer to the Complaint of Plaintiff on file herein, responds as

follows:

Answering paragraphs 1, 2, 3, 4, 5, 6, and 13 of the Complaint on file herein, BANK admits

each and every allegation contained therein.

Answering paragraph 20 of the Complaint on file herein, BANK denies each and every

allegation contained therein.

Answering paragraphs 7, 8, and 21 of the Complaint on file herein, BANK states that this is a
statement only, subject to multiple interpretations, and therefore denies the same in its entirety.

Answering paragraphs 10, 11, 12, 14, 16, 17, 18, 19, 22, 23, 24, 25, and 26 of the Complaint
on file herein, BANK states that it is without sufficient knowledge or information to form an opinion

as to the truth or veracity of the allegations contained therein and therefore denies the same in its

entirety.
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Answering paragraph 9 and 15 of the Complaint on file herein, BANK admits that a
purported foreclosure on a homeowners association lien was held, resulting in the deed attached as
exhibit “2” to the Complaint, but denies the remainder of the paragraph for lack of sufficient
knowledge or information to form an opinion as to the truth and veracity of the allegations and in as
much as the effect of the purported sale is subject to multiple interpretations of the current and

existing law,

To the extent the “Prayer for Relief” section of the answer contains any allegations against
the BANK, the allegations are denied.
AMENDED ANSWER TO THIRD-PARTY COUNTERCLAIM BY SFR INVESTMENTS

POOL 1, LI.C

COMES NOW, Defendant, Bank of America, N.A., Successor by Merger to BAC Home
Loans Servicing, LP tka Countrywide Home Loans Servicing, LP (hereinafter “BANK™), by and
through undersigned counsel, and in Answer to the Third-Party Complaint of SFR Investments Pool
I, LLC (hereinafter “SFR”) on file herein, denies and alleges as follows

Answering paragraphs, 1, 6, 7, 8, 9, 10, 46, and 55 of the Counterclaim on file herein,
Counter-Defendant BANK admits that the documents maiﬁtained by the Clark County Recorder
demonstrate the veracity of these allegations on their face but denies any further implications or
allegations therein for SFR may be interpreting said documents in a manner inconsistent with
Counter-Defendant and/or the terms and meanings of the documents.

Answering paragraphs 2, 16, 35, 36, 37, 39, 41, 45, 47 and 56 of the Counterclaim on file
herein, Conter-Defendant BANK admits the allegations contained therein,

Answering paragraph 3, 4, 5, 14, 15,17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 33,
38, 40, 48, 51 and 58 of the Counterclaim on file herein, Counter-Defendant BANK states that it is
without sufficient knowledge or information to form an opinion as to the truth or veracity of the

remaining allegations contained therein and therefore denies the same in its entirety.
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Answering paragraphs 11, 12, 13 and 50 of the Counterclaim on file herein, Counter-
Defendant BANK asserts that these paragraphs are statements of law, subject to multiple
interpretations, and therefore denies any allegations arising therefrom.

Answering paragraphs 24, 32, 34, 42, 43, 49, 52, 53, 59, 60, 61, 62, 63 and 64 of the
counterclaim on file herein, Counter-Defendant BANK denies the allegations contained therein.

Answering paragraph 44 of the Counterclaim on file herein, Counter-Defendant BANK
repeats, realleges, and incorporates their responses to the allegations of paragraphs 1 through 43 of
the complaint as if fully set forth herein.

Answering paragraph 54 of the Couunterlcaim on file herein, Counter-Defendant BANK
repeats, realleges, and incorporates their responses to the allegations of paragraphs 1 through 53 of
the complaint as if fully set forth herein.,

To the extent the “Prayer for Relief” section of the answer contains any allegations against

the BANK, the allegations are denied.

AFFIRMATIVE DEFENSES TO CLAIMS BY ALESSI & KOENIG AND SFR

INVESTMENTS POOL 1, LLC
1. That the allegations contained in Plaintiff’s Complaint fail to state a claim for relief
upon which relief can be granted.
2. That Plaintiff’s claims are barred by the statute of limitations.
3. That Plaintiff’s claims are barred by the equitable doctrines of waiver, release, laches,

unclean hands and equitable estoppels.

4. That Plaintiff has failed to comply with the necessary requirements in order to
maintain any action against Defendant BANK.

5. That any claims of damages suffered by Plaintiff, if any, were directly and
proximately caused by the actions of Plaintiff or forces of nature:; over which Defendant BANK had

no control.

0. That the damages and injuries, if any, suffered by Plaintiff, as set forth in the
Complaint, were caused in whole or in part by the negligence of third parties over whom Defendant

BANK had no control.
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7. That the damages and injuries, if any, incurred by Plaintiff are not attributable to any
act, conduct or omission on the part of Defendant BANK.

8. That Plaintiff did not exercise ordinary care, caution or prudence in order to avoid the
events alleged in the Complaint, and the resulting damages and injuries, if any, complained of were
directly and proximately contributed to, and caused by, the fault, carelessness, and negligence of

Plaintiff.
0. That Plaintiff has failed to mitigate its damages, if any, and thus, its recovery, if any,

should be reduced accordingly.

10.  That Defendant BANK denies each and every allegation of Plaintiff’s Complaint
which 1s not specifically admitted or otherwise pleads to herein. |

11.  That Plaintiff’s claims, if any be valid, are subject to offsets and credits, which are not
reflected in the amount claimed due by Plaintiff.

12. That Defendant BANK hereby incorporates by reference those affirmative defenses
enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event
further investigation or discovery reveals the applicability of any such defenses, Defendant BANK
reserves the right to séek leave of the Court to amend its Answer to Plaintiff’s Complaint to
specifically assert the same. Such defenses are herein incorporated by reference for the specific
purpose of not waiving the same. .

13.  That it has been necessary for Defendant BANK to employ the services of an attorney
to defend this action and a reasonable sum should be allowed as and for attorney’s fees, together
with the costs expended in this action.

14, That Defendant BANK s title to the property is superior to that of Plaintiff,

15. | That Nevada Revised Statute 116.3116 does not support Plaintiff’s position that it has

title to the property.
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16.  That the senior deed of trust beneficiary cannot be deprived of its interest in the
property in violation of the Procedural Due Process Clause of the 14™ Amendment of the United
States Constitution and Article 1, Sec. 8 of the Nevada Constitution.

17.  That Defendant BANK’s priority lien interest is protected from the relief sought by
Plaintiff as set forth in the controlling homeowners’ association documents of the homeownet's
association.,

18.  That the super-priority lien was satisfied prior to the homeowner's association
foreclosure under the doctrines of tender, estoppel, laches, or waiver.

19.  That the circumstances of sale of the property violated the homeowner's association's
obligation of good faith and duty to act in a commercially reasonable mannet.

20.  That the damages complained of, if there were any, were proximately contributed to
or caused by the carelessness, negligence, fault or defects resulting from acts/omissions of other
persons unknown to Defendant BANK at this time, and were not caused in any way by Defendant
BANK or by persons for whom Defendant BANK is legally responsible,

21.  Defendant BANK is entitled to have any award against it reduced or eliminated to the
extent that the negligence, carelessness, or defect resulted from the acts/omissions or comparative
fault of other persons that contributed to Plaintiff’s damages, if any.

22. That Plaintiff, at all material times, calculated, knew and understood the risks
inherent in the situations, actions, omissions and transactions upon which it now bases its various
claims for relief, and with such knowledge, Plaintiff undertook and thereby assumed such risks and
1s consequently barred from all recovery by such assumption of risk.

23,

To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute,

and Chapter 116, are void for vagueness as applied to this matter.
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24.  That Plaintiff lacks standing to bring some or all of its claims and causes of action.

25.  That Defendant BANK was not provided proper notice of the “super-priority”
assessment amounts and the homeowner association foreclosure sale, and any such notice provided
to Defendant BANK failed to comply with the statutory and common law requirements of Nevada
and with state and federal constitutional law.

26.  Defendant BANK avers the affirmative defense of failure to do equity.

27.  That the homeowner association foreclosure sale is void for failure to comply with
the provisions of NRS Chapter 116, and other provisions of law.

28.  That the HOA sale is void or otherwise fails to extinguish the applicable deed of trust

pursuant to the Supremacy Clause of the United States Constitution.

29.  That the HOA sale is void or otherwise fails to extinguish the applicable deed of trust

pursuant to the Property Clause of the United States Constitution.

30.  That Defendant BANK hereby reserves the right to add additional affirmative

defenses as discovery progresses.

WHEREFORE, Defendant BANK prays for the following:

1. That Plaintiff take nothing by way of its Complaint;
2. That Plaintiff’s Complaint be dismissed in its entirety;
3. That Defendant BANK be awarded reasonable attorney’s fees and the cost of suit

incurred in defending this action; and
4, For such other and further relief as this Court may deem just and proper.

CROSS-CLAIM AGAINST ARMANDO A. CARIAS

COMES NOW, Defendant BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO

BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS SERVICING, LP,

{30368986;1) 7
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(hereinafter “BANK”), by and through undersigned counsel, and complains and avers against Cross-

Detendant ARMANDO A. CARIAS, by way of this Cross-claim, as follows:

RELEVANT PARTIES AND JURISDICTION

1. The BANK is an entity properly conducting business in the State of Nevada, which
holds a security interest in certain real property located at 3617 Diamond Spur Ave., North Las
Vegas, Las Vegas, Nevada (hereinafter “Subject Property™).

2. That BANK’s security interest is in the form of a Note and Deed of Trust properly
recorded on November 3, 2010, as instrument 201011030002714.

3. Defendant ARMANDO A. CARIAS is the borrower of the aforementioned debt and
may be claiming an interest in the subject property (hereinafter “BORROWER?”).

4, The Cross-Defendant DOES 1 through 10 and ROE BUSINESS ENTITIES 1 through
10, are set forth herein pui'suant to Rule 10 of the Nevada Rules of Civil Procedure as all unknown
persons or business entities currently unknown to BANK who have a claim to any interest in the
subject matter of this action, whose true name(s) is (are) unknown to BANK, and who are believed
to be responsible for the events and happenings referred to in this Cross-claim, causing injuries and
damages to the BANK, or who are otherwise interested in the subject matter of this Cross-claim. At
such time when the names of said DOES and ROE BUSINESS ENTITIES have been ascertained,
BANK will request leave from the court to insert their true names and capacities and adjoin them in
this action so that the Cross-claim will be amended to include the appropriate names of said DOES
and ROE BUSINESS ENTITIES.

5. Jurisdiction and venue are properly set in the Eighth Judicial District Court for the
State of Nevada.

GENERAIL ALLEGATIONS

6. The BORROWER is in default of the loan obligations owed BANK.

(303689861} 8
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7. This same BORROWER was allegedly behind in his monthly homeowners
association assessments causing the association to record a lien on the subject property and
purportedly conduct a sale of the same on February 20, 2013, with a third party purchasing the same.

FIRST CAUSE OF ACTION

(Declaratory Relief)

8. BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 7, and incorporates the same as though fully set forth herein.

0. A true and justifiable controversy exists between the BANK and the BORROWER
concerning their alleged interests in the Subject Property.

10.  The association’s lien sale may have transferred title to the subject property but it did
not abrogate or otherwise affect the BANK’s security interest in the property in the form of the Note
and Deed of Trust which, if disputed by the BORROWER, causes the BANK’s interests to be
adverse to those of the BORROWER.

11. The BANK’s rights, status and claims in relation to those of the BORROWER in the
Subject Property are affected by multiple statutes and relevant case law regarding real estate and lien
priority.

12, This matter is filed in part under the Uniform Declaratory Judgment Act.

13, Pursuant to NRS 30.040, the BANK is entitled to declaratory relief as to rights, status,
and legal relations at issue in this matter.

14, The BANK has found it necessary to employ the undersigned attorneys to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all

expenses incurred including, without limitation, all attorney’s fees and costs of suit. -
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SECOND CAUSE OF ACTION

(Quiet Title)

15, The BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 14 and incorporates the same as though fully set forth herein.

16. A true and justifiable controversy exists between the BANK and the BORROWERS
concerning their alleged interests in the Subject Property.

17. The BANK s interests are adverse and exclusive to those alleged by the
BORROWERS.

18.  The BANK’s rights, status and ownership of its security interest in the form of a note
and deed of trust needs to be determined by the effect of multiple statutes and relevant case law
regarding real estate and lien priority.

19.  BANK’s security interest in the subject property should be absolute without the
BORROWERS, or anyone else, claiming an adverse interest therein.

20.  The BANK has found it necessary to employ thf; undersigned attorneys to bring suit.
Therefore pursuant to state statutes and prevailing case law, the BANK is entitled to any and all
expenses incurred including, without lirﬁitation, all attorney’s fees and costs of suit.

WIHEREFORE, BANK prays for relief as follows:

1. For a Declaratory Judgment properly adjudicating the parties’ interest in the subject

propetrty;

2. For an order quieting title to the subject property recognizing BANK’s security interest

therein;

3. For reasonable attorney’s fees;

4. For costs of suit; and,

5. For such other and further relief as this court may deem just and proper.
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COUNTERCLAIM AGAINST ALESSI & KOENIG, LLC AND CROSS-CLLAITM AGAINST
SFR INVESTMENTS POOL 1, LI.C AND
SUTTER CREEK HOMEOWNERS’ ASSOCIATION, ET AL.

. COMES NOW, Defendant BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO
BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS SERVICING, LP,
(hereinafter “BANK”), by and through undersigned counsel, asserts this counterclaim against
Counterclaim Defendant ALESSI & KOENIG and cross-claim against Cross-Defendants SFR
INVESTMENTS POOL 1, LLC (*SFR”) and SUTTER CREEK HOMEOWNERS’ ASSOCIATION
(“SUTTER CREEK?™), as follows:

RELEVANT PARTIES AND JURISDICTION

1. The BANK is an entity properly conducting business in the State of Nevada, which
holds a security interest in certain real property located at 3617 Diamond Spur Ave., North Las
Vegas, Las Vegas, Nevada (hereinafter “Subject Property™)

2. That BANK’s security interest is in the form of a Note and Deed of Trust properly
recorded on November 3, 2010, as instrument number 201011030002714.

3. Cross-Defendant SFR is a Nevada Limited Liability Company conducting business in
the State of Nevada.

4, Cross-Defendant Sutter Creek Homeowners Association is a homeowner’s
association located in Clark County, Nevada.

5. Counterclaim Defendant A&K is a domestic limited liability company authorized to
conduct business in the State of Nevada.

0. That Cross-Defendants DOES 1 through 10 and Cross-Defendants ROE BUSINESS
ENTITIES 1 through 10, are set forth herein pursuant to Rule 10 of the Nevada Rules of Civil
Procedure as all unknown persons or business entities currently unknown to BANK who have a

claim to any interest in the subject matter of this action, whose true name(s) is (are) unknown to
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BANK, and who are believed to be responsible for the events and happenings referred to in this
Complaint, causing injuries and damages to the BANK, or who are otherwise interested in the
subject matter of this Complaint. At such time when the names of said DOES and ROE BUSINESS
ENTITIES have been ascertained, BANK will request leave from the court to insert their true names
and capacities and adjoin them in this action so that the Complaint will be amended to include the

appropriate names of said DOES and ROE BUSINESS ENTITIES.

7. Jurisdiction and venue are properly set in the Eighth Judicial District Court for the
State of Nevada.
GENERAL ALLEGATIONS
8. Under Nevada law, homeowners’ associations have the right to charge property

owners residing within the community assessments to cover the homeowners’ association’s expenses
for maintaining or improving the community, among other things.

0. When these assessments are not paid, the homeowners’ association may both impose
and foreclose on a lien.

10. A homeowners’ association may impose a lien for "any penalties, fees, charges, late
charges, fines and interest charged" under NRS 116.3102(1)(j)-(nn). NRS 116.3116(1).

11.  NRS 116.3116 makes a homeowners’ association lien for assessments junior to a first
deed of trust beneficiary’s sccured interest in the property, with one limited exception: a
homeowners’ association lien is senior to a first deed of trust beneficiary’s secured interest "to the
extent of any charges incurred by the association on a unit pursuant to NRS 116.310312 and to the
extent of the assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence of acceleration

during the 9 months immediately preceding institution of an action to enforce the lien[.]" NRS

116.3116(2)(c).
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12. According to the Nevada Supreme Court’s recent decision in SFR Investments Pool 1,
LLC v. US. Bank, N.A., 334 P.3d 408 (Nev. 2014), certain HOA liens have super-priority status and
proper'HOA foreclosures of those liens can extinguish first deeds of trust.

The HOA Lien and Foreclosure

13. Upon information and belief, Borrower failed to pay the HOA, SUTTER CREEK, all
amounts due to it. Accordingly, SUTTER CREEK, through its trustee, ALESSI & KOENIG,
initiated foreclosure of its lien. SFR purportedly puréhased the subject property at a homeowners’
association lien sale on February 20, 2013, which association lien was purportedly recorded on
February 28, 2013, as instrument number 201302260003889, approximately twenty-seven (27)
months after BANK’s security interest was recorded.

14, Prior to the alleged foreclosure of the subject property, the BANK retained counsel
Miles, Bauer, Bergstrom, & Winters, LLP (“MILES BAUER”) to determine the last nine months of
delinquent assessments, which was the maximum amount SUTTER CREEK could claim had super-
priority over the BANK’s deed of trust. See Exhibit 1.

15, The BANK tendered to ALESSI & KOENIG the amount of the super-priority lien.
See Exhibit 2.

16.  SUTTER CREEK through its trustee ALESSI & KOENIG refused to accept the
BANK'’s tender and proceeded with foreclosure of the subject property and, upon information and
belief, sold it for an amount far below the value of the BANK’s deed of trust and far below market
value.

17.  The sale of the subject property was commercially unreasonable and not in good faith
as required by NRS 1 1I6. 1113.

18.  ALESSI & KOENIG, SUTTER CREEK, and SFR were all aware prior to the sale of
the subject property of a split among Nevada courts concerning thelability to eliminate the BANK’s
first deed of trust by foreclosing, and proceeded to sell the subject property for an extremely
depressed price due to the legal uncertainty.

19.  This foreclosure sale was commetcially unreasonable because the manner in which

ALESSI & KOENIG conducted the sale, including the notices it provided, the legal uncertainty
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concerning the effect of the sale, and other circumstances surrounding the sale, was not calculated to
attract proper perspective purchasers, and thus could not promote an equitable sales price of the

subject property.
20.  The foreclosure sale was commercially unreasonable because SUTTER CREEK

through ALESSI & KOENIG refused to accept the BANK’s tender and thereby deprived the BANK
of its ability to reasonably protect its interest,

21.1 The foreclosure sale was invalid and did not extinguish the BANK s first deed of trust
because SUTTER CREEK through ALESSI & KOENIG’s refusal to accept the BANK’s tender
extinguished any super-priority lien held by SUTTER CREEK. To the extent that the sale
extinguished the BANK’s first deed of trust due to the wrongful conduct of ALESSI & KOENIG
and SUTTER CREEK, both are liable to the BANK for damages.

22.  SPR is taking the position that the association lien sale abrogated BANK’s security
interest in the form of a note and deed of trust pursuant to NRS 116.3116.

23.  That SFR is taking the position that its alleged ownership in the subject property is
free and clear of BANK’s security interest in the form of a note and deed of trust.

24.  The association’s lien sale may have transferred title to the subject property but it did
not abrogate or otherwise affect the BANK’s security interest in the property in the form of the note
and deed of trust which, if disputed by SFR and SUTTER CREEK, causes the BANK’s interests to
be adverse to those of SFR and SUTTER CREEK.

FIRST CAUSE OF ACTION

(Declaratory Relief)
25.  BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 9, and incorporates the same as though fully set forth herein.
26. A true and justifiable controversy exists between the BANK and SFR, SUTTER

CREEK and A&K concerning their alleged interests in the Subject Property.
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27, The BANK s rights, status and claims in relation to those of A&K, SFR and SUTTER
CREEK in the Subject Property are affected by multiple statutes and relevant case law regarding real
estate and lien priority.

28, This matter is filed in part under the Uniform Declaratory Judgment Act.

29.  Pursuant to NRS 30.040, the BANK is entitled to declaratory relief as to rights, status,
and legal relations at issue in this matter,

30.  The BANK has found it necessary to employ the undersigned attorneys to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all

expenses incurred including, without limitation, all attorney’s fees and costs of suit.

SECOND CAUSE OF ACTION

(Quiet Title)

31.  The BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 15 and incorporates the same as though fully set forth herein.

32. A true and justifiable controversy exists between the BANK and A&K, SFR and
SUTTER CREEK concerning their alleged interests in the Subject Property.

33.  The BANK’s interest are adverse and superior to those alleged by A&K, SFR and
SUTTER CREEK,

34.  The BANK’s rights, status and ownership of its security interest in the form of a note
and deed of trust needs to be determined by the effect of multiple statutes and relevant case laﬁ
regarding real estate and lien priority.

35.  The BANK’s security interest in the subject property should be absolute without

A&K, SFR or SUTTER CREEK, or anyone else, claiming an adverse interest therein.
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36.  The BANK has found it necessary to employ the undersigned attorney to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all

expenses incurred including, without limitation, all attorney’s fees and costs of suit.

THIRD CAUSE OF ACTION

(Wrongful Foreclosure)
37.  The BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 21 and incorporates the same as though fully set forth herein.

38.  Upon information and belief, prior to the foreclosure of the Property, A&K and
SUTTER CREEK failed to provide the BANK with, or accept tender of, the super-priotity amount
of the HOA’s lien.

39.  The BANK’s tender attempt extinguished the super-priority portion of the HOA’s
lien. Consequently, A&K and SUTTER CREEK’s foreclosure of the super-priority portion of
SUTTER CREEK’S lien was wrongful, as the Borrower was not in default for that portion of the
lien.

40.  A&K and SUTTER CREEK’s wrongful foreclosure has put the first priority position
of the BANK’s deed of trust in dispute.

41.  The BANK is entitled to an order establishing that its deed of trust is the senior lien
encumbering the Subject Property or, in the alternative, monetary damages equal to the value
secured by its first deed of trust that was purportedly extinguished as a direct result of A&K and
SUTTER CREEK’s wrongful foreclosure.

The HOA sale also failed to comport with the Due Process Clause of the U.S.

42,
Constitution.
43.  Because the HOA sale was wrongful, SFR’s title to the property is invalid and subject

to the BANA first deed of trust.

16
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44,

The BANK has found it necessary to employ the undersigned attorney to bring suit.

Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all

expenses incurred including, without limitation, all attorney’s fees and costs of suit.

PRAYER FOR RELIEF

WHEREFORE, the BANK prays for relief as follows:

1. For a Declaratory Judgment properly adjudicating the parties’ interests in

the subject property.

2. For an order quieting title to the subject property recognizing the BANK’s

security interest therein;

3. For an order declaring the foreclosure sale wrongful and invalid;
4. For reasonable attorney’s fees and costs of suit; and,

5. For such other and further relief as this court may deem just and proper.

DATED this 17th day of February, 2015.

{30368986;1}

AKERMAN LLP

/s/ Darren T. Brenner, Esq.
DARREN T. BRENNER, ESQ.

Nevada Bar No. 8386

TENESA SCATURRO, ESQ.
Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A.

17

094




EXHIBIT 1

EXHIBIT 1




DOUGLAS E. MILES CALIFORNIA OFFICE
1231 E. Dyer Road, Suite 100

Also Admitted in California & ‘

Illinois » Santa Ana, CA 92705
JEREMY T. BERGSTROM ) ) Phone: (714) 481-9100

Also Admitted in Arizona b Fax: (714) 481-9141

GINA M. CORENA

ROCK K. JUNG RICHARD J. BAUER, JR.
KRISTA J. NIELSON FRED TIMOTHY WINTERS
JORY C. GARABEDIAN MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN E. McCLENAHAN
THOMAS M. MORLAN MARK T, DOMEYER

Admitted in California ATTORNEYS AT LAW SINCE 1985 Also Admitted in the District of
STEVEN E, STERN Columbia & Virginia

Admitted in Arizona & Illinois . TAMI 8. CROSBY
ANDREW H. PASTWICK 2200 Paseo Verde Pkwy., Suite 250 L. BRYANT JAQUEZ

Also Admitted in Arizona & WAYNE A. RASH

Califormia Henderson, NV 89052 VY T. PHAM
PATERNO C. JURANI Phone: (7 0 2) 369-5960 HADI R. SEYED-ALI

Fax: (702) 369-4955 NP
ax: ( ) - ANNA A. GHAJAR
CORI B, JONES

CATHERINE K. MASON
CHRISTINE A, CHUNG
HANH T. NGUYEN

S, SHELLY RAISZADEH
SHANNON C. WILLIAMS
ABTIN SHAKXOURI
LAWRENCE R. BOIVIN
RICK J. NEHORAOTFF
BRIAN M. LUNA

Sutter Creek Homeowners Association SENT VIA FIRST CLASS MAIL

C/o THE ALESSI & KOENIG, LLC
9500 West Flamingo Rd., Ste 205
Las Vegas, NV 89147

Re:  Property Address: 3617 Diamond Spur Avenue, North Las Vegas, NV 89032
MBBW File No. 12-HI1126

Dear Sirs;
This letter is in response to your Notice of Default with regard to the HOA assessments purportedly owed on
the above described real property. This firm represents the interests of MERS as nominee for Bank of America,

N.A., as successor by merger to BAC Home Loans Servicing, LP (hereinafter “BANA”) with regard to these
issues. BANA is the beneficiary/servicer of the first deed of trust loan secured by the propetty.

As you know, NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to (n),
inclusive, of subsection I of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this Statute
clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees and charges
imposed for collection and/or attorney fees, collection costs, late fees, service charges and interest. See
Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:
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(b) A first security interest on the unit recorded before the date on which the assessment sought to be
enforced became delinquent...

The lien is also prior to all security interests described in paragraph (b) to_the extent of the
assessments for common expenses...which would have become due in the absence of acceleration
during the 9 months immediately preceding institution of an action to enforce the lien.

Subsection 2b of NRS 116.3116 clearly provides that an HOA lien ““is prior to all other liens and encumbrances
on a unit except: a first security interest on the unit...” But such a lien is prior to a first security interest to the
extent of the assessments for common expenses which would have become due during the 9 months before
institution of an action to enforce the lien.

Based on Section 2(b), a portion of your HOA lien is arguably senior to BANA’s first deed of trust, specifically
the nine months of assessments for common expenses incurred before the date of your notice of delinquent
assessment dated April 4, 2012. For purposes of calculating the nine-month period, the trigger date is the date
the HOA sought to enforce its lien. It is unclear, based upon the information known to date, what amount the
nine months’ of common assessments pre-dating the NOD actually are. That amount, whatever it is, is the
amount BANA should be required to rightfully pay to fully discharge its obligations to the HOA per NRS
116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the same by the
HOA.

Please let me know what the status of any HOA lien foreclosure sale is, if any. My client does not want these
issues to become further exacerbated by a wrongful HOA sale and it is my client’s goal and intent to have these
issues resolved as soon as possible. Please refrain from taking further action to enforce this HOA lien until my
client and the HOA have had an opportunity to speak to attempt to fully resolve all issues.

Thank you for your time and assistance with this matter. I may be reached by phone directly at (702) 942-0412.
Please fax the breakdown of the HOA arrears to my attention at (702) 942-0411. I will be in touch as soon as
I’ve reviewed the same with BANA.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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DOUGLAS E, MILES

CALIFORNIA OFFICE
Also Admitted in California & 1231 E. Dyer Road, Suile 160

Santa Ana, CA 92705
Phone: (714) 481.9100
Fax: (714) 4819441

Nlinois
JEREMY T, BERGSTROM
Al1o Admitted in Arizona

GINA M, CORENA
ROCK K. JUNG RICHARD J, BAUER, JR.

STA J. NIELSO FRED TIMOTHY WINTERS
A SEIAN MILES, BAUER. BERGSTROM & WINTERS, LLP N CLENAIAN
THOMAS M, MORLAN ATTORNEYS AT LAW SINCE 1985 MARKT, DOMEVER
s Sl o

i i i $. CRO
A&%&“ﬁ?ﬁ“ﬁ%’éﬂ"m 2200 Paseo Verde Pkwy., Suite 250 1‘“‘3‘,{,,&%,2%‘{,,;;
gzlsg;:\d;:iuedmﬁwm& Henderson, NV 89052 :,V‘?;Nglimi\ﬂi
PATERNO C. JURANI Phone: (702) 369-5960 HADI R. SEVED-ALI

Fax: (702) 369-4955 DA, e

CATHERINE K. MASON
CHRISTINE A. CHUNG
HANH T. NGUYEN

S. SHELLY RAISZADEH
SHANNON C, WILLIAMS
LAWRENCE R. BOIVIN
RICK J, NEHORAOFF
BRIAN M, LUNA

June 28, 2012

ALESSI & KOENIG, LLC
9500 W. FLAMINGO ROAD, SUITE 100
~ LAS VEGAS, NV 89147

Re:  Property Address: 3617 Diamond Spur Avenue
HO #: 30455
LOAN #: M 7557
MBBW File No. 12-H1126

Dear Sir/Madame:

As you may recall, this firm represents the interests of Bank of America, N.A., as successor by merger to
BAC Home Loans Servicing, LP (hercinafter “BANA") with regard to the issues set forth herein. We
have received correspondence from your firm regarding our inquiry into the “Super Priority Demand
Payoff” for the above referenced property. The Statement of Account provided by you in regards to the
above-referenced address shows a full payoff amount of $2,930.00. BANA is the beneficiary/servicer of
the first deed of trust loan secured by the property and wishes to satisfy its obligations to the HOA.
Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to
(n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:
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(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent...

The lien is also prior to all security interests described in paragraph (b) to the extent of the
assessments for common _expenses...which would have become due in the absence of

acceleration during the 9 months immediately preceding institution of an action to enforce

the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BANA’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),

Paragraphs (j) through (n).

Our client has authorized us to make payment to you in the amount of $720.00 to satisfy its obligations to
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find a
cashier’s check made out to Alessi & Koenig, LLC in the sum of $720.00, which represents the maximum
9 months worth of delinquent assessments recoverable by an HOA. This is a non-negotiable amount and
any endorsement of said cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts stated herein and express agreement
that BANA’s financial obligations towards the HOA in regards to the real property located at 3617
Diamond Spur Avenue have now been “paid in full”. |

Thank you for your prompt attention to this matter. If you have any questions or concerns, I may be
reached by phone directly at (702) 942-0412,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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DARREN T. BRENNER, ESQ,
Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572
Email: darren.brenner@akerman.com
Email: tenesa.scaturro@akerman,com

Attorneys for Bank of America, N.A.
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CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,
Plaintiff,

V.

ARMANDO A. CARIAS, an individual, BANK
OF AMERICA, N.A.,, SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive,
and ROE CORPORATIONS XI-XXX, inclusive,

Defendants,

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V,

ARMANDO A. CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,
inclusive,

Cross-Defendants.

{30819399;1}
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BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

Vl

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, ALESSI & KOENIG, LLC, a domestic
Limited Liability Company, and DOES 1 through
10 and ROE BUSINESS ENTITIES 1 through
10,

Cross-Defendants.

AMENDED ANSWER TO COMPLAINT BY ALESSI & KOENIG, LLC

COMES NOW, Defendant, Bank of America, N.A,, Successor by Merger to BAC Home
Loans Servicing, LP fka Countrywide Home Loans Servicing, LP (hereinafter “BANK™), by and
through undersigned counsel, and in Answer to the Complaint of Plaintiff on file herein, responds as

follows:

Answering paragraphs 1, 2, 3, 4, 5, 6, and 13 of the Complaint on file herein, BANK admits
each and every allegation contained therein,
Answering paragraph 20 of the Complaint on file herein, BANK denies each and every

allegation contained therein.
Answering paragraphs 7, 8, and 21 of the Complaint on file herein, BANK states that this is é
statement only, subject to multiple interpretations, and therefore denies the same in its entirety.
Answering paragraphs 10, 11, 12, 14, 16, 17, 18, 19, 22, 23, 24, 25, and 26 of the Complaint
on file herein, BANK states that it is without sufficient knowledge or information to form an opinion

as to the truth or veracity of the allegations contained therein and therefore denies the same in its

entirety.

{30819399;1} 2
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Answering paragraph 9 and 15 of the Complaint on file herein, BANK admits that a
purported foreclosure on a homeowners association lien was held, resulting in the deed attached as
exhibit “2” to the Complaint, but denies the remainder of the paragraph for lack of sufficient
knowledge or information to form an opinion as to the truth and veracity of the allegations and in as
much as the effect of the purported sale is subject to multiple interpretations of the current and

existing law.

To the extent the “Prayer for Relief” section of the answer contains any allegations against

the BANK, the allegations are denied.
AMENDED ANSWER TO THIRD-PARTY COUNTERCLAIM BY SFR INVESTMENTS

POOL 1, LLC

COMES NOW, Defendant, Bank of America, N.A., Successor by Merger to BAC Home
Loans Servicing, LP fka Countrywide Home Loans Servicing, LP (hereinafter “BANK”), by and
through undersigned counsel, and in Answer to the Third-Party Complaint of SFR Investments Pool
I, LLC (hereinafter “SFR”) on file herein, denies and alleges as follows

Answering paragraphs, 1, 6, 7, 8, 9, 10, 46, and 55 of the Counterclaim on file herein,
Counter-Defendant BANK admits that the documents maintained by the Clark County Recorder
demonstrate the veracity of these allegations on their face but denies any further implications or
allegations therein for SFR may be interpreting said documents in a manner inconsistent with
Counter-Defendant and/or the terms and meanings of the documents.

Answering paragraphs 2, 16, 35, 36, 37, 39, 41, 45, 47 and 56 of the Counterclaim on file
herein, Counter-Defendant BANK admits the allegations contained therein.

Answering paragraph 3, 4, 5, 14, 15, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 33,
38, 40, 48, 51 and 58 of the Counterclaim on file herein, Counter-Defendant BANK states that it is
without sufficient knowledge or information to form an opinion as to the truth or veracity of the

remaining allegations contained therein and therefore denies the same in its entirety.

{30819399:1} 3
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Answering paragraphs 11, 12, 13 and 50 of the Counterclaim on file herein, Counter-
Defendant BANK asserts that these paragraphs are statements of law, subject to multiple
interpretations, and therefore denies any allegations arising therefrom.

Answering paragraphs 24, 32, 34, 42, 43, 49, 52, 53, 59, 60, 61, 62, 63 and 64 of the
counterclaim on file herein, Counter-Defendant BANK denies the allegations contained therein.

Answering paragraph 44 of the Counterclaim on file herein, Counter-Defendant BANK
repeats, realleges, and incorporates their responses to the allegations of paragraphs 1 through 43 of
the complaint as if fully set forth herein,

Answering paragraph 54 of the Counterclaim on file herein, Counter-Defendant BANK
repeats, realleges, and incorporates their responses to the allegations of paragraphs 1 through 53 of
the complaint as if fully set forth herein.

To the extent the “Prayer for Relief” section of the answer contains any allegations against

the BANK, the allegations are denied.

AFFIRMATIVE DEFENSES TO CLAIMS BY ALESSI & KOENIG AND SFR
INVESTMENTS POOL 1, L1.C

L. That the allegations contained in Plaintiff’s Complaint fail to state a claim for relief
upon which relief can be granted.

2, That Plaintiff’s claims are barred by the statute of limitations.

3. That Plaintiff’s claims are barred by the equitable doctrines of waiver, release, laches,
unclean hands and equitable estoppels.

4, That Plaintiff has failed to comply with the necessary requirements in order to
maintain any action against Defendant BANK.

5. That any claims of damages suffered by Plaintiff, if any, were directly and
proximately caused by the actions of Plaintiff or forces of nature over which Defendant BANK had
no control.

6. That the damages and injuries, if any, suffered by Plaintiff, as set forth in the
Complaint, were caused in whole or in part by the negligence of third parties over whom Defendant

BANK had no control,

{30819399;1) 4
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7. That the damages and injuries, if any, incurred by Plaintiff are not attributable to any
act, conduct or omission on the part of Defendant BANK.

8. That Plaintiff did not exercise ordinary care, caution or prudence in order to avoid the
events alleged in the Complaint, and the resulting damages and injuries, if any, complained of were
directly and proximately contributed to, and caused by, the fault, carelessness, and negligence of

Plaintiff,
9. That Plaintiff has failed to mitigate its damages, if any, and thus, its recovery, if any,

should be reduced accordingly.,

10.  That Defendant BANK denies each and every allegation of Plaintiff’s Complaint
which is not specifically admitted or otherwise pleads to herein.,

11. That Plaintiff’s claims, if any be valid, are subject to offsets and credits, which are not
reflected in the amount claimed due by Plaintiff.

12, That Defendant BANK hereby incorporates by reference those affirmative defenses
enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event
further investigation or discovery reveals the applicability of any such defenses, Defendant BANK
reserves the right to seek leave of the Court to amend its Answer to Plaintiff’s Complaint to
specifically assert the same. Such defenses are herein incorporated by reference for the specific
purpose of not waiving the same.

13.

That it has been necessary for Defendant BANK to employ the services of an attorney

to defend this action and a reasonable sum should be allowed as and for attorney’s fees, together

with the costs expended in this action.

14.  That Defendant BANK’s title to the property is superior to that of Plaintiff.

15.  That Nevada Revised Statute 116.3116 does not support Plaintiff’s position that it has
title to the property.
{30819399;1) 5
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16.  That the senior deed of trust beneficiary cannot be deprived of its interest in the
property in violation of the Procedural Due Process Clause of the 14" Amendment of the United
States Constitution and Article 1, Sec. 8 of the Nevada Constitution.

17, That Defendant BANK’s priority lien interest is protected from the relief sought by
Plaintiff' as set forth in the controlling homeowners’ association documents of the homeowner's
association.

18.  That the super-priority lien was satisfied prior to the homeowner's association
foreclosure under the doctrines of tender, estoppel, laches, or waiver.

19.  That the circumstances of sale of the property violated the homeowner's association's
obligation of good faith and duty to act in a commercially reasonable manner.

20.  That the damages complained of, if there were any, were proximately contributed to
or caused by the carelessness, negligence, fault or defects resulting from acts/omissions of other
persons unknown to Defendant BANK at this time, and were not caused in any way by Defendant
BANK or by persons for whom Defendant BANK is legally responsible.

21.  Defendant BANK is entitled to have any award against it reduced or eliminated to the
extent that the negligence, carelessness, or defect resulted from the acts/omissions or comparative
fault of other persons that contributed to Plaintiff’s damages, if any.

22. That Plaintiff, at all material times, calculated, knew and understood the risks
inherent in the situations, actions, omissions and transactions upon which it now bases its various
claims for relief, and with such knowledge, Plaintiff undertook and thereby assumed such risks and
is consequently barred from all recovery by such assumption of risk.

23. To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute,

and Chapter 116, are void for vagueness as applied to this matter.

130819399;1) 6
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24,  That Plaintiff lacks standing to bring some or all of its claims and causes of action,

25.  That Defendant BANK was not provided proper notice of the “super-priority”
assessment amounts and the homeowner association foreclosure sale, and any such notice provided
to Defendant BANK failed to comply with the statutory and common law requirements of Nevada
and with state and federal constitutional law.

26.  Defendant BANK avers the affirmative defense of failure to do equity.

27.  That the homeowner association foreclosure sale is void for failure to comply with
the provisions of NRS Chapter 116, and other provisions of law.
28.  That the HOA sale is void or otherwise fails to extinguish the applicable deed of trust

pursuant to the Supremacy Clause of the United States Constitution.

29.  That the HOA sale is void or otherwise fails to extinguish the applicable deed of trust

pursuant to the Property Clause of the United States Constitution.

30.  That Defendant BANK hereby reserves the right to add additional affirmative

defenses as discovery progresses.

WHEREFORE, Defendant BANK prays for the following:

1. That Plaintiff take nothing by way of its Complaint;

2. That Plaintiff’s Complaint be dismissed in its entirety;

3. That Defendant BANK be awarded reasonable attorney’s fees and the cost of suit
incurred in defending this action; and

4. For such other and further relief as this Court may deem just and proper.

£30819399;1) 7

108




AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

C © 0o N OO O A W N -

3 T N N N L. . N Y i . §
© O o0 N OO O bA OWN A

N
—

N N N N NN
0 ~N O O A W N

CROSS-CLAIM AGAINST ARMANDO A. CARIAS

COMES NOW, Defendant BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO
BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS SERVICING, LP,
(hereinafter “BANK™), by and through undersigned counsel, and complains and avers against Cross-
Defendant ARMANDO A. CARIAS, by way of this Cross-claim, as follows:

RELEVANT PARTIES AND JURISDICTION

1. The BANK is an entity properly conducting business in the State of Nevada, which
holds a security interest in certain real property located at 3617 Diamond Spur Ave., North Las
Vegas, Las Vegas, Nevada (hereinafter “Subject Property™).

2, That BANK’s security interest is in the form of a Note and Deed of Trust properly
recorded on November 3, 2010, as instrument 201011030002714.

3. Defendant ARMANDO A. CARIAS is the borrower of the aforementioned debt and
may be claiming an interest in the subject property (hercinafter “BORROWER?).

4. The Cross-Defendant DOES 1 through 10 and ROE BUSINESS ENTITIES 1 through
10, are set forth herein pursuant to Rule 10 of the Nevada Rules of Civil Procedure as all unknown
persons or business entities currently unknown to BANK who have a claim to any interest in the
subject matter of this action, whose true name(s) is (are) unknown to BANK, and who are believed
to be responsible for the events and happenings referred to in this Cross-claim, causing injuries and
damages to the BANK, or who are otherwise interested in the subject matter of this Cross-claim. At
such time when the names of said DOES and ROE BUSINESS ENTITIES have been ascertained,
BANK will request leave from the court to insert their true names and capacities and adjoin them in
this action so that the Cross-claim will be amended to include the appropriate names of said DOES

and ROE BUSINESS ENTITIES,

(30819399;1} 8
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3. Jurisdiction and venue are properly set in the Eighth Judicial District Court for the

State of Nevada.

GENERAL ALLEGATIONS

6. The BORROWER is in default of the loan obligations owed BANK,

7. This same BORROWER was allegedly behind in his monthly homeowners
association assessments causing the association to record a lien on the subject property and
purportedly conduct a sale of the same on February 20, 2013, with a third party purchasing the same,

FIRST CAUSE OF ACTION

(Declaratory Relief) |

8. BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 7, and incorporates the same as though fully set forth herein.

9. A true and justifiable controversy exists between the BANK and the BORROWER
concerning their alleged interests in the Subject Property.

10.  The association’s lien sale may have transferred title to the subject property but it did
not abrogate or otherwise affect the BANK’s security interest in the property in the form of the Note
and Deed of Trust which, if disputed by the BORROWER, causes the BANK’s interests to be

adverse to those of the BORROWER.

11.  The BANK’s rights, status and claims in relation to those of the BORROWER in the
Subj éct Property are affected by multiple statutes and relevant case law regarding real estate and lien
priority.

12.  This matter is filed in part under the Uniform Declaratory Judgment Act.

13, Pursuant to NRS 30.040, the BANK is entitled to declaratory relief as to rights, status,

and legal relations at issue in this matter.

(30819399;1} 9
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14.  The BANK has found it necessary to employ the undersigned attorneys to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all

expenses incurred including, without limitation, all attorney’s fees and costs of suit.

SECOND CAUSE OF ACTION

(Quiet Title)

15,  The BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 14 and incorporates the same as though fully set forth herein.

16. A true and justifiable controversy exists between the BANK and the BORROWERS

concerning their alleged interests in the Subject Property.

17. The BANK’s interests are adverse and exclusive to those alleged by the
BORROWERS.
18.  The BANK’s rights, status and ownership of its security interest in the form of a note

and deed of trust needs to be determined by the effect of multiple statutes and relevant case law

regarding real estate and lien priority.

19.  BANK’s security interest in the subject property should be absolute without the
BORROWERS, or anyone else, claiming an adverse interest therein.,

20.  The BANK has found it necessary to employ the undersigned attorneys to bring suit,
Therefore pursuant to state statutes and prevailing case law, the BANK is entitled to any and all
expenses incurred including, without limitation, all attorney’s fees and costs of suit.

WHEREFORE, BANK prays for relief as follows:

1. For a Declaratory Judgment properly adjudicating the parties’ interest in the subject

property;

2. For an order quieting title to the subject property recognizing BANK’s security interest

therein;

10
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3. For reasonable attorney’s fees;

4, For costs of suit; and,

5. For such other and further relief as this court may deem just and proper.
COUNTERCLAIM AGAINST ALESSI & KOENIG, LLC AND CROSS-CLAIM AGAINST

SFR INVESTMENTS POOL 1, LL.C AND
SUTTER CREEK HOMEOWNERS’ ASSOCIATION, ET AL.

COMES NOW, Defendant BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO
BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS SERVICING, LP,
(hereinafter “BANK”), by and through undersigned counsel, asserts this counterclaim against
Counterclaim Defendant ALESSI & KOENIG and cross-claim against Cross-Defendants SFR
INVESTMENTS POOL 1, LLC (“SFR”) and SUTTER CREEK HOMEOWNERS’ ASSOCIATION
(“SUTTER CREEK?™), as follows:

RELEVANT PARTIES AND JURISDICTION

1. The BANK is an entity properly conducting business in the State of Nevada, which
holds a security interest in certain real property locatéd at 3617 Diamond Spur Ave., North Las
Vegas, Las Vegas, Nevada (hereinafter “Subject Property™)

2. That BANK’s security inferest is in the form of a Note and Deed of Trust properly
recorded on November 3, 2010, as instrument number 201011030002714.

3. Cross-Defendant SFR is a Nevada Limited Liability Company conducting business in

the State of Nevada.

4, Cross-Defendant Sutter Creek Homeowners Association is a homeowner’s
association located in Clark County, Nevada.
5. Counterclaim Defendant A&K is a domestic limited liability company authorized to

conduct business in the State of Nevada.

{30819399;1) 11
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6. That Cross-Defendants DOES 1 through 10 and Cross-Defendants ROE BUSINESS
ENTITIES 1 through 10, are set forth herein pursuant to Rule 10 of the Nevada Rules of Civil
Procedure as all unknown persons or business entities currently unknown to BANK who have a
claim to any interest in the subject matter of this action, whose true name(s) is (are) unknown to
BANK, and who are believed to be responsible for the events and happenings referred to in this
Complaint, causing injuries and damages to the BANK, or who are otherwise interested in the
subject matter of this Complaint. At such time when the names of said DOES and ROE BUSINESS
ENTITIES have been ascertained, BANK will request leave from the court to insert their true names
and capacities and adjoin them in this action so that the Complaint will be amended to include the

appropriate names of said DOES and ROE BUSINESS ENTITIES.

7. Jurisdiction and venue are properly set in the Eighth Judicial District Court for the
State of Nevada.
GENERAL ALLEGATIONS
8. Under Nevada law, homeowners’ associations have the right to charge property

owners residing within the community assessments to cover the homeowners’ association’s expenses
for maintaining or improving the community, among other things.

9. When these assessments are not paid, the homeowners’ association may both impose
and foreclose on a lien,

10. A homeowners’ association may impose a lien for "any penalties, fees, charges, late
charges, fines and interest charged" under NRS 116.3102(1)(j)-(n). NRS 116.3116(1).

1. NRS 116.3116 makes a homeowners’ association lien for assessments junior to a first
deed of trust beneficiary’s secured interest in the property, with one limited exception: a
homeowners’ association lien is senior to a first deed of trust beneficiary’s secured interest "to the
extent of any charges incutred by the association on a unit pursuant to NRS 116,.310312 and to the
extent of the assessments for common expenses based on the periodic budget adopted by the

association pursuant to NRS 116.3115 which would have become due in the absence of acceleration

{30819399;1 ) 12
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during the 9 months immediately preceding institution of an action to enforce the lien[.]" NRS
116.3116(2)(c).

12.  According to the Nevada Supreme Court’s recent decision in SFR Investments Pool 1,
LLC v. US. Bank, N.A., 334 P.3d 408 (Nev. 2014), certain HOA liens have super-priority status and
proper HOA foreclosures of those liens can extinguish first deeds of trust.

The HOA Lien and Foreclosure

13.  Upon information and belief, Borrower failed to pay the HOA, SUTTER CREEK, all
amounts due to it. Accordingly, SUTTER CREEK, through its trustee, ALESSI & KOENIG,
initiated foreclosure of its lien. SFR purportedly purchased the subject property at a homeowners’
association lien sale on February 20, 2013, which association lien was purportedly recorded on
February 28, 2013, as instrument number 201302260003889, approximately twenty-seven (27)
months after BANK’s security interest was recorded.

14, Prior to the alleged foreclosure of the subject property, the BANK retained counsel
Miles, Bauer, Bergstrom, & Winters, LLP (“MILES BAUER”) to determine the last nine months of

delinquent assessments, which was the maximum amount SUTTER CREEK could claim had super-

priority over the BANK’s deed of trust. See Exhibit 1.

15, The BANK tendered to ALESSI & KOENIG the amount of the super-priority lien.
See Exhibit 2,
16.  SUTTER CREEK through its trustee ALESSI & KOENIG refused to accept the

BANK’s tender and proceeded with foreclosure of the subject property and, upon information and
belief, sold it for an amount far below the value of the BANK’s deed of trust and far below market
value,

17.  The sale of the subject property was commercially unreasonable and not in good faith
as required by NRS 116.1113.

18.  ALESSI & KOENIG, SUTTER CREEK, and SFR were all aware prior to the sale of
the subject property of a split among Nevada courts concerning the ability to eliminate the BANK’s
first deed of trust by foreclosing, and proceeded to sell the subject property for an extremely

depressed price due to the legal uncertainty.
13
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19, This foreclosure sale was commercially unreasonable because the manner in which
ALESSI & KOENIG conducted the sale, including the notices it provided, the legal uncertainty
concerning the effect of the sale, and other circumstances surrounding the sale, was not calculated to
attract proper perspective purchasers, and thus could not promote an equitable sales price of the

subject property.
20.  The foreclosure sale was commercially unreasonable because SUTTER CREEK

through ALESSI & KOENIG refused to accept the BANK’s tender and thereby deprived the BANK
of its ability to reasonably protect its interest.

21.  The foreclosure sale was invalid and did not extinguish the BANK’s first deed of trust
because SUTTER CREEK through ALESSI & KOENIG’s refusal to accept the BANK’s tender
extinguished any super-priority lien held by SUTTER CREEK. To the extent that the sale
extinguished the BANK’s first deed of trust due to the wrongful conduct of ALESSI & KOENIG
and SUTTER CREEK, both are liable to the BANK for damages.

22, SFR is taking the position that the association lien sale abrogated BANK’s security
interest in the form of a note and deed of trust pursuant to NRS 116.3116.

23, That SFR is taking the position that its alleged ownership in the subject property is
free and clear of BANK’s security interest in the form of a note and deed of trust.

24.  The association’s lien sale may have transferred title to the subject property but it did
not abrogate or otherwise affect the BANK’s security interest in the property in the form of the note
and deed of trust which, if disputed by SFR and SUTTER CREEK, causes the BANK’s interests to
be adverse to those of SFR and SUTTER CREEK.

FIRST CAUSE OF ACTION

(Declaratory Relief)
25, BANK repeats and realleges each and every allegation contained in Paragraphs 1

through 9, and incorporates the same as though fully set forth herein.

14

{30819399;1}

115




AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

S © 00 N o g o b~A W N -

NN N N N N N N N O wv aa v od = e oA s oA
0 ~N O O A W N O © 00 N O O, o OWwWN -

26. A true and justifiable controversy exists between the BANK and SFR, SUTTER
CREEK and A&K concerning their alleged interests in the Subject Property.

27.  The BANK’s rights, status and claims in relation to those of A&K, SFR and SUTTER
CREEK in the Subject Property are affected by multiple statutes and relevant case law regarding real
estate and lien priority,

28.  This matter is filed in part under the Uniform Declaratory Judgment Act.

29.  Pursuant to NRS 30.040, the BANK is entitled to declaratory relief as to rights, status,
and legal relations at issue in this matter,

30.  The BANK has found it necessary to employ the undersigned attorneys to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all

expenses incurred including, without limitation, all attorney’s fees and costs of suit.

SECOND CAUSE OF ACTION
| (Quiet Title)
31, The BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 15 and incorporates the same as though fully set forth herein.
32. A true and justifiable controversy exists between the BANK and A&K, SFR and

SUTTER CREEK concerning their alleged interests in the Subject Property.

33. The BANK’s interest are adverse and superior to those alleged by A&K, SFR and
SUTTER CREEK.
34.  The BANK’s rights, status and ownership of its security interest in the form of a note

and deed of trust needs to be determined by the effect of multiple statutes and relevant case law

regarding real estate and lien priority.

35. The BANK’s security interest in the subject property should be absolute without

A&K, SFR or SUTTER CREEK, or anyone else, claiming an adverse interest therein.

15
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36. The BANK has found it necessary to employ the undersigned attorney to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all

expenses incurred including, without limitation, all attorney’s fees and costs of suit.

THIRD CAUSE OF ACTION

(Wrongful Foreclosure)
37.  The BANK repeats and realleges each and every allegation contained in Paragraphs 1
through 21 and incorporates the same as though fully set forth herein.

38.  Upon information and belief, prior to the foreclosure of the Property, A&K and
SUTTER CREEK failed to provide the BANK with, or accept tender of, the super-priority amount
of the HOA’s lien.

39.  The BANK'’s tender attempt extinguished the super-priority portion of the HOA’s
lien. Consequently, A&K and SUTTER CREEK’s foreclosure of the super-priority portion of
SUTTER CREEK’S lien was wrongful, as the Borrower was not in default for that portion of the
lien.

40, A&K and SUTTER CREEK’s wrongful foreclosure has put the first priority position
of the BANK’s deed of trust in dispute.

41,  The BANK is entitled to an order establishing that its deed of trust is the senior lien
encumbering the Subject Property or, in the alternative, monetary damages equal to the value

secured by its first deed of trust that was purportedly extinguished as a direct result of A&K and

SUTTER CREEK’s wrongtful foreclosure.

42,  The HOA sale also failed to comport with the Due Process Clause of the U.S.
Constitution.
43,  Because the HOA sale was wrongful, SFR’s title to the property is invalid and subject

to the BANA first deed of trust,

16
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44,  The BANK has found it necessary to employ the undersigned attorney to bring suit.
Therefore, pursuant to state statutes and prevailing case law, the BANK is entitled to any and all
expenses incurred including, without limitation, all attorney’s fees and costs of suit.
PRAYER FOR RELIEF
WHEREFORE, the BANK prays for relief as follows:
1. For a Declaratory Judgment properly adjudicating the parties’ interests in the
subject property.
2, For an order quieting title to the subject property recognizing the BANK’s
security interest therein;
3. For an order declaring the foreclosure sale wrongful and invalid;
4. Forreasonable attorney’s fees and costs of suit; and,

5. For such other and further relief as this court may deem just and proper.

DATED this 16th day of April, 20135.

AKERMAN LLP

/s/ Darren T. Brenner, Fsq.
DARREN T. BRENNER, ESQ.

Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ,
Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A.

17
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of April, 2015 and pursuant to NRCP 5(b), I

served through this Court's electronic service notification system ("Wiznet") a true and correct copy
of the foregoing BANK OF AMERICA, N.A.’S AMENDED ANSWER TO PLAINTIFF’S
COMPLAINT AND CROSS-CLAIMS AGAINST SFR INVESTMENTS POOL 1, LL.C AND
SUTTER CREEK HOMEOWNERS’ ASSOCIATION addressed to:

Huong X. Lam, Esq.

Bradley Bace, Esq.

ALESSI & KOENIG, LLC

9500 W. Flamingo Rd., Suite # 205
Las Vegas, NV 89147
eserve@alessikoenig.com
brad@alessikoenig.com

Attorneys for Plaintiff Alessi & Koenig, LLC

Diana S. Cline, Esq.

HOWARD KM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, NV 89014
danielle(@hkimlaw.com
diana@hkimlaw.com
jackie@hkimlaw.com
sarah@hkimlaw.com
eservice@hkimlaw.com

Attorneys for Defendant SFR Investments Pool 1 LLC

/s/ Lucille Chiusano
An employee of AKERMAN LLP

18
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CALIFORNIA OFFICE
1231 E. Dyer Road, Suite 100
Santa Ana, CA 92705

Phone: (714) 481-9100

Fax: (714) 481-9141

DOUGLAS E, MILES
Also Admitted in California &
Itinois

JEREMY T, BERGSTROM
Also Admitted in Arizona

GINA M. CORENA

ROCK K, JUNG m— RICHARD J, BAUER, JR.
KRISTA J. NIELSON o o . _ o FRED TIMOTHY WINTERS
JORY C. GARABEDIAN MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN E, McCLENAHAN
THOMAS M, MORLAN TR —— - T e MARK T. DOMEYER
Admitted in Catifornia ATTORNEYS AT LAW SINCE 1985 Also Admitted in the District of
STEVEN E, STERN Columbia & Virginia
Admitted in Arizona & Illinois . TAMI 8, CROSBY
ANDREW H. PASTWICK 2200 Paseo Verde Pkwy., Suite 250 L. BRYANT JAQUEZ
Also Admitted in Arizona & WAYNE A, RASH
California Henderson, NV 89052 VY T, PHAM
PATERNO C. JURANI Phone: (702) 369-5960 HADI R. SEYED-ALI
. BRIAN H. TRAN
CORI B. JONES
CATHERINE K, MASON
CHRISTINE A, CHUNG
HANH T, NGUYEN
S. SHELLY RAISZADEH
SHANNON C. WILLIAMS
ABTIN SHAKOURI
LAWRENCE R, BOIVIN
RICK J. NEHORAOFF
BRIAN M, LUNA
Sutter Creek Homeowners Association SENT VIA FIRST CLASS MAIL

C/o THE ALESSI & KOENIG, LLC
9500 West Flamingo Rd., Ste 205
Las Vegas, NV 89147

Re:  Property Address: 3617 Diamond Spur Avenue, North Las Vegas, NV 89032
MBBW File No. 12-H1126

Dear Sirs:

This letter is in response to your Notice of Default with regard to the HOA assessments purportedly owed on
the above described real property. This firm represents the interests of MERS as nominee for Bank of America,
N.A., as successor by merger to BAC Home Loans Servicing, LP (hereinafter “BANA”) with regard to these
issues. BANA is the beneficiary/servicer of the first deed of trust loan secured by the property.

As you know, NRS 116.3116 governs liens against units for assessments, Pursuant to NRS 116.3116:

The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to (n),
inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this Statute
clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees and charges
imposed for collection and/or attorney fees, collection costs, late fees, service charges and interest. See
Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:
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(b) A first security interest on the unit recorded before the date on which the assessment sought to be
enforced became delinquent. ..

The lien is also prior to all security interests described in paragraph (b) to_the extent of the
assessments for common expenses,. . which would have become due in the absence of acceleration

during the 9 months immediately preceding institution of an action to enforce the lien.

Subsection 2b of NRS 116.3116 clearly provides that an HOA lien “is prior to all other liens and encumbrances
on a unit except: a first security interest on the unit.,.” But such a lien is prior to a first security interest to the
extent of the assessments for common expenses which would have become due during the 9 months before

institution of an action to enforce the lien,

Based on Section 2(b), a portion of your HOA lien is arguably senior to BANA’s first deed of trust, specifically
the nine months of assessments for common expenses incurred before the date of your notice of delinquent
assessment dated April 4, 2012, For purposes of calculating the nine-month period, the trigger date is the date
the HOA sought to enforce its lien. It is unclear, based upon the information known to date, what amount the
nine months’ of common assessments pre-dating the NOD actually are, That amount, whatever it is, is the
amount BANA should be required to rightfully pay to fully discharge its obligations to the HOA per NRS
116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the same by the
HOA.

Please let me know what the status of any HOA lien foreclosure sale is, if any. My client does not want these
issues to become further exacerbated by a wrongful HOA sale and it is my client’s goal and intent to have these
issues resolved as soon as possible. Please refrain from taking further action to enforce this HOA lien until my
client and the HOA have had an opportunity to speak to attempt to fully resolve all issues.

Thank you for your time and assistance with this matter. I may be reached by phone directly at (702) 942-0412,
Please fax the breakdown of the HOA arrears to my attention at (702) 942-0411. I will be in touch as soon as
I’ve reviewed the same with BANA.,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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CALIFORNIA OFEICE
1231 E. Dyer Road, Suite 100
Santa Ana, CA 92705

Phone: (714) 481.9100

Fax: (T14) 481-9141

RICHARD J. BAUER, JR,

DOUGLAS E, MILES
Also Admitted in California &
1Hinois

JEREMY T. BERGSTROM
Also Admitted In Arizana

GINA M., CORENA

ROCK K. JUNG )
RS
R AN MILES, BAUER, BERGSTROM & WINTERS, LLP AT NAITAN
THOMAS M, MORLAN ATTORNEYS AT LAW SINCE 1985 “’&‘},“‘,Zﬁ%ﬁﬁ:ﬁﬁmmf
s-rgs’::"r:r‘ﬁ g’rc;]l;tl:gnﬂa Columbia gs\g;’siniu
AN‘;‘,%’";“W“’,{?,Q{‘;,“%%&"““ 2200 Paseo Verde Pkwy., Suite 250 I,“g’,{yiﬁ.’,‘mm
Also Admilted in Arizona & Henderson, NV 89052 \\Y{}%NPE“J:.::AS"
PATERNG C. JURANI Phone: (702) 369-5960 HADI R, SEVED-ALY
Fax: (702) 369-4955 BRIAN i1, TRAN
CATHERINE K. MASON
CHRISTINE A, CIIUNG
HANI T. NGUYEN
S, SHELLY RAISZADEH
SHANNON C, WILLIAMS
LAWRENCE R, BOIVIN
RICK J, NEHORAOFF
BRIAN M, LUNA
June 28, 2012
ALESSI & KOENIG, LLC
9500 W, FLAMINGO ROAD, SUITE 100
~ LAS VEGAS, NV 89147
Re:  Property Address: 3617 Diamond Spur Avenue
HO #: 30455
LOAN #; 224417557

MBBW File No. 12-H1126
Dear Sit/Madame:

As you may recall, this firm represents the interests of Bank of America, N.A., as successor by merger to
BAC Home Loans Servicing, LP (hereinafter “BANA") with regard to the issues set forth herein, We
have received correspondence from your firm regarding our inquiry into the “Super Priority Demand
Payoff” for the above referenced property. The Statement of Account provided by you in regards to the
above-referenced address shows a full payoff amount of $2,930.00. BANA is the beneficiary/servicer of
the first deed of trust loan secured by the property and wishes to satisfy its obligations to the HOA.
Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to
(n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2, A lien under this section is prior to all other liens and encumbrances on a unit except:
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(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent...

The lien is also prior to all security interests described in paragraph (b) to the extent of the

assessments for common _expenses...which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action to enforce

the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BANA’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),

Paragraphs (j) through (n).

Our client has authorized us to make payment to you in the amount of $720.00 to satisfy its obligations to
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find a
cashier’s check made out to Alessi & Koenig, LLC in the sum of $720.00, which represents the maximum
9 months worth of delinquent assessments recoverable by an HOA. This is a non-negotiable amount and
any endorsement of said cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts stated herein and express agreement
that BANA’s financial obligations towards the HOA in regards to the real property located at 3617
Diamond Spur Avenue have now been “paid in full”.

Thank you for your prompt attention to this matter. If you have any questions or concerns, [ may be
reached by phone directly at (702) 942-0412,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.

125




Miles, Bauer, Bergstrom & Winters, LLP Trust Acct 12-H1126 Initials: SRN
Payee: Alessi & Koenig, LLC Check #: 15746 Date: 6/27/2012 Amount:  720.00

Inv. Date | Reference # [Description Inv. Amount| Case# Matter Description Cost Amouni
6/26/2012 30455  [To Cure HOA Defiency 720.00

-
)

& Winters, LLP

< 2.

Miles, Bauelf; Bergstrom

Trust Account "¢ - ©
1231 E. Dyer Road, #100
Santa Ana, CA 92705 -

{

Phone: (714) 481-9100.
DR  Loan#224417557
Pay $****Seven Hundred Twenty & No/100Dollars .~ .
to the order of ’
Alessl & Koenig, LLC
PLS7LE® 12322LO072LW: S0i00EB7ERA7IM
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Electronically Filed

04/23/2015 02:41:49 PM
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ORDR CLERK OF THE COURT

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone: (702) 634-5000
Facsimile:  (702) 380-8572
Email: darren.brenner@akerman.com
Email: tenesa.scaturo@akerman.com

Attorneys for Bank of America, N.A.
DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,
Case No. A-13-684501-C

Plaintiff, Dept. No. XXI

V.

ARMANDO A. CARIAS, an individual, BANK]
OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE HOME
LOANS SERVICING, LP, unknown entity, DOES
INDIVIDUALS 1-X, inclusive, and ROE
CORPORATIONS XI-XXX, inclusive,

ORDER GRANTING BANK OF
AMERICA, N.A.'S MOTION TO
AMEND PLEADINGS AND ADD
PARTIES

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY]
MERGER TO BAC HOME  LOANS
SERVICING, L.P FKA COUNTRYWIDE HOME
[LOANS SERVICING, LP, a National Association,

Cross-Claimant,

V'

ARMANDO A. CARIAS, an individual, SFR
INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK]
HOMEOWNERS’ ASSOCIATION, a
homeowner’s association

Cross-Defendants.

{30819305;1)
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BANK OF AMERICA, N.A., SUCCESSOR BY]
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE HOME
LOANS SERVICING, LP, a National Association,

Cross-Claimant,

Vl

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, and DOES 1 through 10 and ROH
BUSINESS ENTITIES 1 through 10,

Cross-Defendants.

On February 17, 2015, Defendant Bank of America, N.A. (Bank of America) filed its

Motion for Leave to Amend its Answer to Add Affirmative Defenses and to Join Parties to Add

Claims., Having examined the Motion for Leave,

noting no opposition filed, and for good cause

showing, IT IS HEREBY ORDERED that Bank of America’s motion is granted.

Dated this Q [ day of April, 2015,

Submitted by.

AIjERMAN LLP

DARREN T, BRENNER, ESQ.
Nevada Bar No. 8386

TENESA SCATURRO, ESQ.
Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A.

{30819305:1} 2
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Electronically Filed

05/08/2015 01:55:47 PM
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HowarD C. KM, ESQ.

Nevada Bar No. 10386 CLERK OF THE COURT
E-mail: howard @hkimlaw.com

DIANA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail: diana @hkimlaw.com

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

E-mail: jackie @hkimlaw.com

HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited Case No. A-13-684501-C
liability company,

Plaintiff, Dept. No. XXI
V8.
FR INVESTMENTS POOL 1, LLC’
ARMANDO A. CARIAS, an individual; ANSWER 0 BANK OF gME{RIC&S
BANK OF AMERICA, N.A., SUCCESSOR | N.A.’S CROSS-CLAIM AGAINST SFR
BY MERGER TO BAC HOME LOANS INVESTMENTS POOL 1, LLC

SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, an
unknown entity; DOES INDIVIDUALS I-X,
inclusive; and ROE CORPORATIONS XI-
XXX,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

VS.

ARMANDO A. CARIAS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,
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Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

VS.

SFR INVESTMENTS POOL 1, LLC, a
domestic limited liability company, SUTTER
CREEK HOMEOWNERS’” ASSOCIATION,
an unknown entity, ALESSI & KOENIG, LLC,
a domestic Limited Liability Company, and
DOES 1 through 10 and ROE BUSINESS
ENTITIES 1 through 10,

Cross-Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,

VS.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a national
association; ARMANDO A. CARIAS, an
individual; DOES 1 10 and ROE BUSINESS
ENTITIES 1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

Counterclaimant/Cross-Defendant SFR INVESTMENTS POOL 1, LLC (*SFR” or
“Cross-Defendant”), hereby answers BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME
LOANS SERVICING, LP’s (“BANA” or “the Bank’) Cross-Claim as follows:

_0.
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RELEVANT PARTIES AND JURISDICTION

1. Answering paragraph 1 of the cross-claim, upon information and belief, SFR admits that
the Bank is an entity conducting business in the State of Nevada and that the subject matter of
this litigation is the real property located at 3617 Diamond Spur Avenue, North Las Vegas,
NV 89032; Parcel No. 139-08-410-014 (the “Property”). To the extent the paragraph 1 alleges
that the Bank currently has a valid security interest in the Property, SFR denies such allegation.
SFR is without sufficient knowledge or information to form a belief as to the truth of the
remaining factual allegations contained in paragraph 1 of the cross-claim, and therefore denies
said allegations.

2. The documents referenced in paragraphs 2 of the cross-claim speak for themselves, and
SFR denies any allegations inconsistent with said documents. To the extent the paragraph 2
alleges the deed of trust is currently a valid security interest in the Property, SFR denies such
allegation.

3. SFR admits the factual allegations contained in paragraph 3 of the cross-claim.

4. Answering paragraph 4 of the cross-claim, upon information and belief, SFR admits that
Sutter Creck Homcowners Association (“the Association”) is a homcowner’s association
located in Clark County, Nevada.

5. Answering paragraph 5 of the cross-claim, upon information and belief, SFR admits that
Alessi & Koenig, LLC (“the Association™) is a Nevada limited liability company authorized to
conduct business in the State of Nevada.

6. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 6 of the cross-claim, and therefore denies said
allegations.

7. The allegations contained in paragraph 7 of the complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required, SFR admits the factual

allegations contained in paragraph 7 of the complaint.

GENERAL ALLEGATIONS

8. The allegations contained in paragraphs 8 and 9 of the cross-claim call for a legal

_3-
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conclusion, therefore, no answer is required. To the extent an answer is required, SFR admits
the factual allegations contained in paragraphs 8 and 9 of the cross-claim.

9. The statutes referenced in paragraphs 10 and 11 of the cross-claim speak for themselves
and SFR denies any allegations inconsistent with said statutes.

10. The Nevada Supreme Court opinion referenced in paragraph 12 of the cross-claim
speaks for itself, and SFR denies any allegations inconsistent with said opinion.

11. Answering paragraph 6 of the complaint, SFR admits upon information and belief, that
SFR purchased the Property on February 20, 2013 at an association foreclosure sale. The
remaining allegations in paragraph 6 of the third party complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required, SFR denies the factual

allegations contained in paragraph 6 of the third party complaint.

The HOA Lien and Foreclosure

12. Answering paragraph 13 of the cross-claim, SFR admits that it purchased the Property
on February 20, 2013 at the Association foreclosure sale. The document referenced in paragraph
13 of the cross-claim speaks for itself, and SFR denies any allegations inconsistent with said
document. Upon information and belief, Carias failed to pay the Association and Alessi &
Kocnig forcclosed on the Association’s behalf. SFR is without sufficient knowledge or
information to form a belief as to the truth of the remaining factual allegations contained in
paragraph 13 of the cross-claim, and therefore denies said allegations.

13. Answering paragraph 14 of the cross-claim, the allegation regarding the maximum
amount the Association *“could claim had super- priority over the BANK’s deed of trust,” calls
for a legal conclusion, therefore, no answer is required. To the extent an answer is required to
said allegation, SFR answers: deny. The documents referenced in paragraph 14 of the
complaint speak for themselves, and SFR denies any allegations inconsistent with said
documents. SFR is without sufficient knowledge or information to form a belief as to the truth
of the remaining factual allegations in paragraph 14, and therefore denies the same.

14. The allegations in paragraph 15 of the cross-claim call for a legal conclusion therefore,

no answer is required. To the extent an answer is required, SFR denies said allegations. The

_4-
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documents referenced in paragraph 15 of the complaint speak for themselves, and SFR denies
any allegations inconsistent with said documents.

15. The allegations in paragraph 16 of the cross-claim regarding “tender” and ‘““value” call
for a legal conclusion therefore, no answer is required. To the extent an answer is required, SFR
denies said allegations. SFR admits that Alessi proceeded with the foreclosure of the subject
property. SFR is without sufficient knowledge or information to form a belief as to the truth of
the remaining factual allegations contained in paragraph 16 of the cross-claim, and therefore
denies said allegations.

16. The allegations in paragraphs 17, 19, 20, and 21 of the cross-claim calls for a legal
conclusion therefore, no answer is required. To the extent an answer is required, SFR denies the
factual allegations contained in paragraphs 17, 19, 20, and 21 of the cross-claim.

17. SFR denies the allegations in paragraph 18 of the cross-claim.

18. Answering paragraph 22 of the cross-claim, SFR denies that a note is a security interest,
SFR admits it is taking the position that the Association’s foreclosure sale extinguished the
Bank’s security interest in the Property.

19. Answering paragraph 23 of the cross-claim, SFR denies that a note is a security interest
or that its ownership interest is merely “alleged.” SFR admits it is taking the position that SFR
owns title to the Property free and clear of the Bank’s deed of trust.

20. Answering paragraph 24 of the cross-claim, SFR denies that a note is a security interest.
SFR admits that the Association’s sale transferred title to SFR and denies the remaining factual

allegations in paragraph 24 of the cross-claim.

FIRST CAUSE OF ACTION

(Declaratory Relief)
21. SFR repeats and realleges its answers to paragraphs 1 through 24 of the cross-claim as
though fully set forth herein.
22. The allegations contained in paragraphs 26, 27, 28 and 29 of the cross-claim call for a
legal conclusion, therefore, no answer is required. To the extent an answer is required, SFR

denies the factual allegations contained in paragraphs 26, 27, 28 and 29 of the cross-claim.

_5-
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23. SFR denies the factual allegations contained in paragraph 30 of the cross-claim.

SECOND CAUSE OF ACTION
(Quiet Title)

24. SFR repeats and realleges its answers to paragraphs 1 through 30 of the cross-claim as
though fully set forth herein.

25. The allegations contained in paragraphs 32, 33, 34 and 35 of the cross-claim call for a
legal conclusion, therefore, no answer is required. To the extent an answer is required, SFR
denies the factual allegations contained in paragraphs 32, 33, 34 and 35 of the third party
complaint,

26. SFR denies the factual allegations contained in paragraph 36 of the cross-claim.

THIRD CAUSE OF ACTION
(Wrongful Foreclosure)

27. SFR repeats and realleges its answers to paragraphs 1 through 36 of the cross-claim as
though fully set forth herein.

28. The allegations contained in paragraphs 38, 39, 40, 41, 42 and 43 of the cross-claim call
for a legal conclusion, therefore, no answer is required. To the extent an answer is required,
SFR denies the factual allegations contained in paragraphs 38, 39, 40, 41, 42 and 43 of the third
party complaint,

29. SFR denies the factual allegations contained in paragraph 44 of the cross-claim.

AFFIRMATIVE DEFENSES

1. BANA fails to state a claim upon which relief may be granted.

2. BANA is not entitled to relief from or against SFR, as BANA has not sustained any loss,
injury, or damage that resulted from any act, omission, or breach by SFR.

3. The occurrence referred to in the cross-claim, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of BANA.

4, The occurrence referred to in the cross-claim, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of a third party or parties over whom

SFR had no control.
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5. SFR did not breach any statutory or common law duties allegedly owed to BANA.

6. BANA’s claims are barred because SFR complied with applicable statutes and with the
requirements and regulations of the State of Nevada.

7. BANA’s causes of action are barred in whole or in part by the applicable statues of
limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, and ratification.

8. BANA is not entitled to equitable relief because it has an adequate remedy at law.

9. BANA has no standing to enforce the first deed of trust and the underlying promissory
note.

10. The first deed of trust and other subordinate interests in the Property were extinguished
by the Association foreclosure sale held in accordance with NRS Chapter 116.

11. BANA did not satisfy the super-priority portion of the Association’s lien by allegedly
sending a check for less than the amount requested from the Association and placing conditions
on acceptance of the check.

12, Pursuant to Nevada Rule of Civil Procedure 11, as amended, all possible affirmative
defenses may not have been alleged herein insofar as sufficient facts were not available after
reasonable inquiry at the time of filing this Answer. Therefore, SFR reserves the right to amend
this Answer to assert any affirmative defenses if subsequent investigation warrants.

DATED May 8th, 2015.
HOWARD KIM & ASSOCIATES

/s/Diana S. Cline

HowarD C. KM, ESQ.

Nevada Bar No. 10386

DiANA S. CLINE, ESQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada §9014

Phone: (702) 485-3300

Fax: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE

I I HEREBY CERTIFY that on this 8th day of May, 2015, pursuant to NRCP 5(b), I
served via the Eighth Judicial District Court electronic filing system, the foregoing Answer to

Bank of America, N.A.’s Cross-Claim to the following parties:

. ABKeserve  eserve@alessiknenia.
Bradley Bace brad@alessikoenig.cor

/s/ Jody Foote
An Employee of Howard Kim & Associates
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ANS

Steven T. Loizzi, Jr., Esq.
Nevada Bar No. 10920
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033

Fax: (702) 222-4043
steve(@alessikoenig.com
Attorney for Plaintiff

ALESSI & KOENIG, LLC and
Counter-Defendant

SUTTER CREEK HOMEOWNERS
ASSOCIATION

Electronically Filed
05/13/2015 11:47:38 AM

Qi b b

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada
limited liability company

Plaintiff,
VS.

ARMANDO A. CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS I-X, inclusive,
and ROE CORPORATIONS XI-XX inclustve,

Defendants.

Case No. A-13-684501-C
Dept. No. XXI
ALESSI & KOENIG, L1.C and

SUTTER CREEK HOMEOWNERS
ASSOCIATION’S ANSWER TO BANK
OF AMERICA, N.A.’S
COUNTERCLAIM AND CROSS-
CLAIM
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BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,
VS.

ARMANDO A. CARIAS, an individual; DOES
1 through 10 and ROE BUSINESS ENTITIES
1 through 10,

Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association, |

Cross-Claimant,
VS.

SFR INVESTMENTS POOL 1, LLC, a
domestic Limited Liability Company, SUTTER
CREEK HOMEOWNERS’ ASSOCIATION,
an unknown entity, ALESSI & KOENIG, LLC,
a domestic Limited Liability Company, and
DOES 1 through 10, and ROE BUSINESS
ENTITIES 1 through 10,

Cross-Defendants.
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SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Counter-Claimant,

VS.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a national
association; ARMANDO A. CARIAS, an
individual; DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

ALESSI & KOENIG, LL.C and SUTTER CREEK HOMEOWNERS ASSOCIATION’S
ANSWER TO BANK OF AMERICA, N.A.’S COUNTERCLAIM AND CROSS-CLAIM

COME NOW, Cross-Defendants SUTTER CREEK HOMEOWNERS’ ASSOCIATION
and ALESSI & KOENIG, LLC (hereinafter collectively referred to as “Cross-Defendants™), by
and through their attorney of record, Steven T. Loizzi, Jr., Esq. of ALESSI & KOENIG, LLC,
and files their Answer to Cross-Claimant, BANK OF AMERICA, N.A.’S COUNTERCLAIM
AND CROSS-CLAIM as follows:

1. No charging allegations are contained in Paragraph 1 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

2. No charging allegations are contained in Paragraph 2 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any

allegations they are denied.
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. No charging allegations are contained in Paragraph 3 of the Cross-Claim which the

answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

Cross-Defendants admit the allegations contained in Paragraph 4 of the Cross-Claim.
Cross-Defendants admit the allegations contained in Paragraph 5 of the Cross-Claim.

No charging allegations are contained in Paragraph 6 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

No charging allegations are contained in Paragraph 7 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

No charging allegations are contained in Paragraph 8 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

No charging allegations are contained in Paragraph 9 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any

allegations they are denied.

10. No charging allegations are contained in Paragraph 10 of the Cross-Claim which the

11.

answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.
Cross-Defendants aver that the allegations contained in Paragraph 11 of the Cross-Claim

state legal conclusions for which no response is required by the answering Cross-
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Defendants; provided however, that to the extent said Paragraph does require a response,

Cross-Defendants deny said allegations.

12. No charging allegations are contained in Paragraph 12 of the Cross-Claim which the

13.

answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

Cross-Defendants admit the allegations contained in Paragraph 13 of the Cross-Claim.

14. No charging allegations are contained in Paragraph 14 of the Cross-Claim which the

15.

16.

17.

18.

19.

20.

21.

22.

23.

answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

Cross-Defendants deny the allegations contained in Paragraph 15 of the Cross-Claim.
Cross-Defendants deny the allegations contained in Paragraph 16 of the Cross-Claim.
Cross-Defendants deny the allegations contained in Paragraph 17 of the Cross-Claim.
Cross-Defendants deny the allegations contained in Paragraph 18 of the Cross-Claim.
Cross-Defendants deny the allegations contained in Paragraph 19 of the Cross-Claim.
Cross-Defendants deny the allegations contained in Paragraph 20 of the Cross-Claim.
Cross-Defendants deny the allegations contained in Paragraph 21 of the Cross-Claim.
Cross-Defendants lack sufficient knowledge and information to determine the truth or
falsity of the allegations contained in Paragraph 22 of the Cross-Claim and on this basis
deny each and every allegation.

Cross-Defendants lack sufficient knowledge and information to determine the truth or
falsity of the allegations contained in Paragraph 23 of the Cross-Claim and on this basis

deny each and every allegation.
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24. Cross-Defendants aver that the allegations contained in Paragraph 24 of the Cross-Claim
state legal conclusions for which no response is required by the answering Cross-
Defendants; provided however, that to the extent said Paragraph does require a response,
Cross-Defendants deny said allegations.

25. No charging allegations are contained in Paragraph 25 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

26. No charging allegations are contained in Paragraph 26 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

27. No charging allegations are contained in Paragraph 27 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

28. No charging allegations are contained in Paragraph 28 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

29. No charging allegations are contained in Paragraph 29 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

30. Cross-Defendants deny the allegations contained in Paragraph 30 of the Cross-Claim.

31. No charging allegations are contained in Paragraph 31 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any

allegations they are denied.
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32. No charging allegations are contained in Paragraph 32 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

33. Cross-Defendants deny the allegations contained in Paragraph 33 of the Cross-Claim.

34. Cross-Defendants aver that the allegations contained in Paragraph 34 of the Cross-Claim
state legal conclusions for which no response is required by the answering Cross-
Defendants; provided however, that to the extent said Paragraph does require a response,
Cross-Defendants deny said allegations.

35. Cross-Defendants deny the allegations contained in Paragraph 35 of the Cross-Claim.

36. Cross-Defendants deny the allegations contained in Paragraph 36 of the Cross-Claim.

37. No charging allegations are contained in Paragraph 37 of the Cross-Claim which the
answering Cross-Defendants need reply. To the extent said Paragraph contains any
allegations they are denied.

38. Cross-Defendants deny the allegations contained in Paragraph 38 of the Cross-Claim.

39. Cross-Defendants deny the allegations contained in Paragraph 39 of the Cross-Claim.

40. Cross-Defendants deny the allegations contained in Paragraph 40 of the Cross-Claim.

41. Cross-Defendants deny the allegations contained in Paragraph 41 of the Cross-Claim.

42. Cross-Defendants deny the allegations contained in Paragraph 42 of the Cross-Claim.

43, Cross—Defehdants deny the allegations contained in Paragraph 43 of the Cross-Claim.

44. Cross-Defendants deny the allegations contained in Paragraph 44 of the Cross-Claim.

AFFIRMATIVE DEFENSES

Cross-Defendants affirmatively allege that Cross-Defendants have not yet had a

reasonable opportunity to complete discovery, and facts hereinafter may be discovered which

143




i0

11

12

13

14

15

le6

17

18

19

20

21

22

23

24

25

26

27

28

may substantiate other affirmative defenses not listed below. By this Answer to Cross-
Claimant’s Cross-Claim, Cross-Defendants waive no affirmative defenses and reserve their
right to amend the Answer to insert any subsequently discovered affirmative defenses.

FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)

Cross-Defendants allege that Cross-Claimant has failed to state facts sufficient to

constitute any cause of action against Cross-Defendant.

SECOND AFFIRMATIVE DEFENSE
(Failure to Mitigate Damages)

Cross-Defendants allege that Cross-Claimant’s claims are barred in whole or in part
because of Cross-Claimant’s failure to take reasonable steps to mitigate damages, if any.

THIRD AFFIRMATIVE DEFENSE
(Equitable Defense, Laches, Unclean Hands, Failure to do Equity)

Cross-Defendants allege that Cross-Claimant’s claims are barred by the equitable

doctrine of laches, unclean hands, and failure to do equity.

FOURTH AFFIRMATIVE DEFENSE
(Breach of Contract)

Cross-Defendants allege that Cross-Claimant substantially and materially breached the
obligations/contract complained of prior to commencement of this action which conduct

extinguishes the right to maintain this action.

FIFTH AFFIRMATIVE DEFENSE
(Bad Faith)

Cross-Defendants allege that Cross-Claimant’s Cross-Claim is filed in bad faith and has

no merit.
/1]

/11
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SIXTH AFFIRMATIVE DEFENSE
(Cross-Defendant acted in Good Faith)

Cross-Defendants are excused from any and all liability under the facts alleged in Cross-
Claimant’s claims for relief because at all material times, Cross-Defendants acted in good faith

and conducted all material transactions in good faith.

SEVENTH AFFIRMATIVE DEFENSE
(Cross-Claimant Not Entitled to Relief)

Cross-Defendants deny that Cross-Claimant is entitled to any relief for which they pray.

EIGHTH AFFIRMATIVE DEFENSE
(Privilege)

Cross-Defendants allege that Cross-Claimant’s claims are barred, in whole or in part, on
the ground that Cross-Defendants’ conduct as alleged in Cross-Claimant’s Cross-Claim was
privileged.

NINTH AFFIRMATIVE DEFENSE
(Cross-Claimant’s Own Negligence)

Cross-Claimant is barred from recovery, or said recovery, if any, must be
proportionately reduced, as any injury or damage allegedly suffered by Cross-Claimant
occurred as a proximate result of the negligence on their own part, in that Cross-Claimant failed
to exercise ordinary care on their own behalf at the time and place alleged.

TENTH AFFIRMATIVE DEFENSE
(Comparative Fault)

Cross-Defendants allege that Cross-Claimant was careless and negligent with respect to
all matters alleged by them in their Cross-Claim and thus was comparatively at fault and
proximately caused their own damages. Accordingly, any damages otherwise recoverable by

Cross-Claimant, if any, should be reduced in proportion to their own negligence or omission.
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ELEVENTH AFFIRMATIVE DEFENSE
(Assumption of Risk)

Cross-Claimant, at all material times, calculated, knew and understood the risks inherent
in the situations, actions, omissions and transactions upon which they now base their various
claims for relief, and with such knowledge, Cross-Claimant undertook and thereby assumed

such risk and is consequently barred from all recovery by such assumption of risk.

TWELFTH AFFIRMATIVE DEFENSE
(No Proximate Cause)

The acts or omissions of Cross-Defendants alleged in Cross-Claimant’s claims for relief
were not a proximate cause of the loss or damage for which Cross-Claimant seeks recovery.

THIRTEENTH AFFIRMATIVE DEFENSE
(Suffered No Damages)

Cross-Defendants allege that Cross-Claimant’s claims are barred because Cross-
Claimant suffered no damages as a result of the allegations in the Cross-Claim.

FOURTEENTH AFFIRMATIVE DEFENSE
(Cross-Claimant’s Omissions)

Cross-Defendants allege that, by reason of their own acts and omissions, Cross-Claimant
has waived their right to assert the claims they have asserted against Cross-Defendants.

FIFTEENTH AFFIRMATIVE DEFENSE
(Additional Affirmative Defenses)

Pursuant to NRCP Rule 11, Cross-Defendants reserve the right to assert additional
affirmative defenses in the event discovery and/or investigation disclose the existence of other
affirmative defenses.

/1]
/1]
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PRAYER FOR RELIEF

WHEREFORE, Cross-Defendants pray for judgment as follows:

1.

2.

3.

That Cross-Claimant recover nothing on account of the claims made in the Cross-

Claim;

For reasonable attorney’s fees and costs of suit incurred herein;

For such other and further relief as the court may deem just and proper.

DATED this 7'}":f day of May, 2015.

ALESSI & KOENIG, LLC

Kteven T. Loiz#f, Jr.) Esq.
Nevada Bar No\10920

, LLC

9500 W. Flamingo, Suite #205

Las Vegas, Nevada 89147

Phone: (702) 222-4033

Fax: (702)222-4043

Attorney for Cross-Defendants
SUTTER CREEK HOMEOWNERS'
ASSOCIATION AND

ALESSI & KOENIG, LLC

11
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CERTIFICATE OF SERVICE

I hereby certify that on the __ﬂ__ day of May, 2015, I caused service of a true and
correct copy of the foregoing ALESSI & KOENIG, LLC and SUTTER CREEK
HOMEOWNERS ASSOCIATION’S ANSWER TO BANK OF AMERICA’S
COUNTERCLAIM AND CROSS-CLAIM to be made by depositing same in the United

States Mail in Las Vegas, Nevada, postage prepaid, addressed as follows, and via the Court’s

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

mandatory electronic service system:

Darren T. Brenner, Esq.

Tenesa S. Scaturro, Esq.

Akerman, LLP

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Tel: (702) 634-5000

Fax: (702) 380-8572

Attorneys for Defendants Bank of America,
NA.

Howard C. Kim, Esq.

Diana S. Cline, Esq.

Jacqueline A. Gilbert, Esq.

Howard Kim & Associates

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Tel: (702) 485-3300

Fax: (702) 485-3301

Attorneys for Defendant/Counter-claimant
SFR Investments Pool 1, LLC

12
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IAFD

Steven T. Loizzi, Jr., Esq.
Nevada Bar No. 10920
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033

Fax: (702)222-4043
steve@alessikoenig.com

Attorney for Plaintiff

ALESSI & KOENIG, LLC and
Counter-Defendant

SUTTER CREEK HOMEOWNERS
ASSOCIATION

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada
limited liability company Case No. A-13-684501-C
Dept. No. XX1

Plaintiff,

VS.

ARMANDO A. CARIAS, an individual,
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS I-X, inclusive,
and ROE CORPORATIONS XI-XX inclusive,

Defendants.

AND RELATED CLAIMS.

INITIAL APPEARANCE FEE DISCLOSURE (NRS CHAPTER 19)

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above entitled action as indicated below:
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SUTTER CREEK HOMEOWNERS ASSOCIATION $223.00
TOTAL REMITTED: (Required) $223.00

DATED this 72> day of May, 2015.
ALESSI & KOENIG, LLC

!é é& 2240.:%‘ ’
even T. Loizzi At B0

Nevada Bar No. 10420

ALESSI & KOENIG, LL1.C

9500 W. Flamingo, Suite 205

Las Vegas, Nevada 89147

Attorney for Plaintiff

ALESSI & KOENIG, LLC and
Counter-Defendant

SUTTER CREEK HOMEOWNERS
ASSOCIATION
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CERTIFICATE OF SERVICE

I hereby certify that on the “ day of May, 2015, I caused service of a true and

correct copy of the foregoing INITIAL APPEARANCE FEE DISCLOSURE to be made by

depositing same in the United States Mail in Las Vegas, Nevada, postage prepaid, addressed as

follows, and via the Court’s mandatory electronic service system:

Darren T. Brenner, Esq. Howard C. Kim, Esq.

Tenesa S. Scaturro, Esq. Diana S. Cline, Esq.

Akerman, LLP Jacqueline A. Gilbert, Esq.

1160 Town Center Drive, Suite 330 Howard Kim & Associates

Las Vegas, Nevada 89144 1055 Whitney Ranch Drive, Suite 110
Tel: (702) 634-5000 Henderson, Nevada 89014

Fax: (702) 380-8572 Tel: (702) 485-3300

Attorneys for Defendants Bank of America, Fax: (702) 485-3301

N.A. Attorneys for Defendant/Counter-claimant

SFR Investments Pool 1, LLC
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MSJD CLERK OF THE COURT

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 89144

Telephone: (702) 634-5000
Facsimile: (702) 380-8572

Email: Darren.brenner(@akerman.com

Attorneys for Defendant Bank of America, N.A., as
successor by merger to BAC Home Loans Servicing,
LP FKA Countrywide Home Loans Servicing, LP

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-13-684501-C
Dept.: XXI

ALESSI & KOENIG, LLC,

Plaintiff,
DEFENDANT BANK OF AMERICA, N.A.’S
v, MOTION FOR SUMMARY JUDGMENT

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive, and
ROE CORPORATIONS XI-XXX, inclusive,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,
v,
ARMANDO A, CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,

inclusive,

Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National

{36511022;1}
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Association,
Cross-Claimant,

Vi

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, and DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10,

Cross-Defendants.

Defendant Bank of America, N.A., as successor by merger to BAC Home Loans Servicing,
LP f/k/a Countrywide Home Loans Servicing, LP (BANA or Defendant) moves for summary
judgment against SFR Investments Pool 1, LLC (SFR).

DATE: October 30th 2015.

AKERMAN LLP

/s! Darren T. Brenner

DARREN T. BRENNER, ESQ.

Nevada Bar No. 8386

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for Defendant Bank of America, N.A., successor
by merger to BAC Home Loans Servicing, LP fik/a
Countrywide Home Loans Servicing, LP
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NOTICE OF MOTION
PLEASE TAKE NOTICE that Defendant Bank of America, N.A., as successor by merger to
BAC Home Loans Servicing, LP f/k/a Countrywide Home Loans Servicing, LP will bring the
foregoing DEFENDANT BANK OF AMERICA, N.A’S MOTION FOR SUMMARY
JUDGMENT for hearing before the Twenty-First Judicial District Court, located at the Regional

Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155, on the 0 day of Dec 2015,

atthe hourof  9:30a o’clock 5 .m.

DATE: October 30th 2015,

AKERMAN LLP

/s/ Darren T. Brenner

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Defendant Bank of America, N.A., successor
by merger to BAC Home Loans Servicing, LP fk/a
Countrywide Home Loans Servicing, LP
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MEMORANDUM OF POINTS AND AUTHORITIES

L
INTRODUCTION

This is an HOA interpleader and quiet title action. Alessi & Koenig, LLC (Plaintiff) alleges
that it conducted an HOA foreclosure sale of real property and seeks to deposit the proceeds of the
sale with the Court for distribution. BANA asserted cross-claims against the purported purchaser of
the property at the HOA sale, SFR Investments Pool 1, LLC (HOA Purchaser), for quiet title,
declaratory relief, and unjust enrichment. BANA is entitled to summary judgment against SFR
because it tendered payment of the ITOA’s super-priority lien prior to the foreclosure sale, thereby
extinguishing the super-priority portion of the HOA’s lien. A tender redeems the limited priority
given to the HOA lien. See “The Six-Month Limited Priority Lien for Association Fees Under the
Uniform Common Interest Ownership Act”, pg. 12 (June 1, 2013); Department of Business and
Industry, Real Estate Division, Advisory Opinion 13-01. BANA’s attempted tender redeemed its
lien priority expressly given to it under NRS 116.3116(2)(b). The HOA, however, improperly
rejected BANA’s tender and sold the property for a commercially unreasonable value.
Consequéntly, to the extent the HOA Purchaser received any interest in the subject property at the
HOA'’s foreclosure sale, that interest is subordinate to BANA’s senior deed of trust,

BANA is also entitled to summary judgment on its cross-claims and Plaintiff’s complaint
because NRS 116, et seq. (the HOA Lien Statute) is facially unconstitutional for reasons recognized
by a broad consensus of federal and state court decisions. In particular, the HOA Lien Statute is
unconstitutional for failing to require that mortgagees receive actual notice of HOA foreclosure
sales. The Due Process Clause requires, under all circumstances, that a statute authorizing
extinguishment of a lien in a foreclosure sale also mandate actual notice to those lienholders. No
provision of NRS 116 mandates actual notice to mortgagees prior to an HOA’s foreclosure sale;
indeed by substituting a request-notice or “opt-in” notice provision for an actual-notice provision,
the statute effectively waives actual notice.

Finally, BANA is also entitled to summary judgment because the HOA foreclosure sale is

void based on the doctrine of commercial reasonableness. The property sold for $21,000.00, which
4
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is 21.8% of the value of the property as determined by BANA’s expert. This wide discrepancy in
payment should be closely scrutinized by the Court, and demonstrates that the foreclosure sale was
unreasonable as a matter of law. For these reasons, the Court should grant summary judgment in
favor of BANA against SFR.
IL.
STATEMENT OF FACTS

1. On or about October 27, 2010, Armando Carias (Borrower) purchased real propetty
located at 3617 Diamond Spur Avenue, North Las Vegas, Nevada 89032 (the Property) via a loan
in the amount of $74,642, which was secured by a Deed of Trust (the Deed of Trust). On October
27. 2010, Borrower executed this Deed of Trust in favor of W.J. Bradley Mortgage Corp. (Bradley
Mortgage), with Mortgage Electronic Registration System, Inc. (MERS) as the beneficiary.
Bradley Mortgage recorded the Deed of Trust on November 3, 2010. A true and correct copy of the
Deed of Trust is attached as Exhibit A.

2. On March 2, 2012, MERS assigned the Deed of Trust to Bank of America, N.A.,
successor by merger to BAC Home Loans Servicing, LP FKA Countrywide Home Loans Servicing,
LP. BANA recorded the Assignment of Deed of Trust on January 26, 2012. A true and correct copy
of the Assignment to BAC Home Loans is attached as Exhibit B.

3. On February 23, 2012, Sutter Creek Homeowners Association (HOA), through its
agent Plaintiff, recorded a Notice of Claim of Delinquent Assessment Lien (Lien). The Lien stated
that the amount due to the HOA was $965.00, which included assessments, late fees, interest, and
fees. A true and correct copy of the Lien is attached as Exhibit C. The Lien neither identified the
super-priority amount claimed by the HOA, nor described the “deficiency in payment” required by
NRS 116.31162(1)(b)(1).

4, On May 8, 2012, the HOA, through Plaintiff, recorded a Notice of Default and
Election to Sell Under Homeowners Association Lien, The Notice stated the amount due to the HOA
was $2,290, which included assessments, dues, interest, and fees. A true and correct copy of the

Notice of Default is attached as Exhibit D. The Notice neither identified the super-priority amount
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claimed by the HOA, nor described the “deficiency in payment” required by NRS
116.31162(1)(b)(1).

5. By letter dated June 5, 20102, after the Notice of Default was recorded, BANA,
through its counsel at Miles Bauer Bergstrom & Winters (Miles Bauer) contacted Plaintiff, as agent
for the HOA, and requested a payoff ledger detailing the amounts owed to the HOA in an attempt to
determine the super-priority amount. BANA sought this information so that it could tender the full
super-priority amount to the Plaintiff. A true and correct copy of this letter is attached as Exhibit 1
to Exhibit E.

6. The HOA responded on June 15, 2012, attaching a ledger showing the monthly
assessment amount was $75.00 per month through January 1, 2012 and $80.00 per month after
January 1, 2012. A true and correct copy of this letter is attached as Exhibit 2 to Exhibit E.

7. On June 28, 2012, BANA, through Miles Bauer, tendered payment of $720.00
(representing 9 months assessments at $80.00 per month) to Plaintiff on or about June 28, 2012. A
true and correct copy of this letter is attached as Exhibit 3 to Exhibit E.

8. The HOA, through Plaintiff, received and then ultimately rejected BANA’s full
super-priority tender, See Exhibit 4 and Exhibit S to Exhibit E.

0. Instead, the HOA, through Plaintiff, recorded a Notice of Trustee’s Sale on January
22, 2013, setting the sale for February 20, 2013. The Notice stated the amount due to the HOA was
$4,285.00. A true and correct copy of the Notice of Sale is attached as Exhibit F. The Notice of
Sale neither identified the super-priority amount claimed by the HOA, nor described the “deficiency
in payment” required by NRS 116.31162(1)(b)(1).

10.  On February 20, 2013, the HOA, through Plaintiff, non-judicially foreclosed on the
Property, selling the Property to the HOA Purchaser for $21,000.00. The HOA Purchaser recorded
the Trustee’s Deed Upon Sale on February 26, 2013. A true and correct copy of the Trustee’s Deed

is attached as Exhibit G.
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I11.
STANDARD OF REVIEW

Summary judgment is proper where there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law. Nev. R. Civ. P. 56(c); Wood v. Safeway,
Inc., 121 P.3d 1026, 1030 (Nev. 2005). The moving party may discharge the burden of
demonstrating the absence of a genuine issue of material fact by pointing out the absence of
evidence to support the nonmoving party’s case. See Celotex Corp. v. Catrett, 477 U.S. 317, 332
(1986); Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 172 P.3d 131, 134 (Nev. 2007). Although the
court must view the facts and inferences therefrom in a light most favorable to the nonmoving party,
in order to withstand a motion for summary judgment, the nonmoving party must establish specific
facts showing that there is a genuine issue of material fact for trial. As such, a party opposing a
motion for summary judgment may not rest on the mere allegations or denials of the pleadings, but
must set forth or point to specific evidence showing that there is a genuine issue of material fact.
Further, the existence of a “mere scintilla of evidence” in support of the nonmoving party’s position
is insufficient to overcome a motion for summary judgment. See Gunning v. Cooley, 281 U.S. 90,
94 (1930); British Airways Bd. v. Boeing Co., 585 F.2d 946, 952 (9th Cir. 1978); Ray v. Continental
W. Ins. Co., 920 F. Supp. 1094, 1100 (D. Nev. 1996).

As discussed below, the Court should grant BANA’s motion for summary judgment for at
least three reasons: (1) BANA’s super-priority tender extinguished that potion of the HOA’s lien
prior to the foreclosure sale; (2) the HOA Lien Statute is facially unconstitutional under the Due
Process Clause; and (3) the HOA’s sale of the property was commercially unreasonable.

IV.
ARGUMENT

A. BANA’s Tender Extinguished the Super Priority Portion of the HOA's Lien,

BANA is entitled to summary judgment because its tender to the HOA of the super-priority
amount extinguished that portion of the HOA’s lien prior to the foreclosure sale. In SFR
Investments, the Nevada Supreme Court explained that a junior lienholder has the option of paying

off a super-priority lien to avert loss of its security. SFR Investments Pool I v. U.S. Bank, 334 P.3d
7
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408, 414 (Nev. 2014), Here, BANA paid the super-priority amount prior to the sale, and thus
preserved the first-priority position of its Deed of Trust.

Both the drafters of the HOA Lien Statute and the Nevada agency charged with its
enforcement agree with BANA’s position—tender of the super-priority amount preserves a first deed
of trust holder’s interest in the foreclosed property. The drafters of the Uniform Common Interest
Ownership Act (UCIOA), adopted by Nevada as the HOA Lien Statute, contemplated this resuit
when drafting the super-priority provision, stating that “[a]s a practical matter, secured lenders will
most likely pay the [nine] months assessments demanded by the association rather than having the
association foreclose on the unit.” 1982 UCIOA § 3116 cmt. 1 (cited with approval in SFR
Investments, 334 P.3d at 414).! Further, the Nevada Real Estate Division of the Department of
Business and Industry (NRED), the agency charged with administering the HOA Lien Statute, has
explained “The super priority lien based on assessments may not exceed 9 months of assessments as
reflected in the association’s budget, and it may not include penalties, fees, late charges, fines or
interest.” 13-01 Op. Dep’t of Bus. & Indus., Real Estate Div. 18 (2012) (hereinafter NRED Letter);
see also Folio v. Briggs, 656 P.2d 842, 844 (Nev. 1983) (explaining that courts “are obligated to
attach substantial weight to [an] agency’s interpretation” of a statute it is charged with
administering). This super-priority amount is equal to the amount of assessments that “would have
become due in the absence of acceleration during the nine months immediately preceding institution
of an action to enforce the lien. . . .” See NRS 116.3116(2); accord NRED Letter (explaining that
“the total amount of the super priority lien attributable to assessments is no more than 9 months of
the monthly assessments reflected in the association’s budget.”).

In this case, BANA tendered the super-priority amount to Plaintiff prior to the foreclosure
sale, See Exhibit E. Shortly after Plaintiff recorded the Notice of Default and Election to Sell,
BANA, through its counsel at Miles Bauer, contacted Plaintiff and requested a payoff ledger

detailing the super-priority amount of the HOA’s lien. In accordance with the payoff ledger, BANA

! The Nevada Supreme Court cited to the official comments to UCIOA extensively when evaluating
the HOA Lien Statute in SFR Investments, 334 P.3d at 412 (“An official comment written by the
drafters of a statute and available to the legislature before the statute is enacted has considerable

weight as an aid to statutory construction.”).
8
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calculated the super-priority portion and tendered a check to Plaintiff on or about June 28, 2012 in
the amount of $720.00. See id By tendering the full super-priority amount prior to the foreclosure,
BANA extinguished the super-priority portion of the HOA’s lien, thus redeeming the first-priority
position of BANA’s Deed of Trust prior to the foreclosure sale.

Given that the super-priority portion of the HOA’s lien was extinguished prior to the
foreclosure sale, the HOA Purchaser’s interest in the Property, if any, is subordinate to BANA’s
senior Deed of Trust pursuant to NRS 116.31164(3)(a). This provision provides that the purchaser
at an HOA foreclosure receives “a deed without warranty which conveys to the grantee all title of
the unit’s owner to the unit”> NRS 116.31164(3)(a) (emphasis added). Put differently, under
Nevada law, the HOA lost the ability to pass clear title when BANA’s tender extinguished the super-
priority lien. According to SFR Investments, the drafters of the UCIOA, and the NRED, tender of
the super-priority amount prior to an HOA foreclosure extinguishes the super-priority portion of an
HOA’s lien, thus preserving the first-priority position of the respective deed of trust. Because
BANA tendered the full super-priority amount prior to the HOA’s foreclosure sale in this case, the
super-priority portion of the HOA’s lien was extinguished, preserving the first-priority position of
BANA’s Deed of Trust. Consequently, to the extent the HOA Purchaser received any interest in the
Property by way of the HOA foreclosure sale, such interest is junior to BANA’s senior Deed of
Trust. Accordingly, this Court should grant BANA’s motion for summary judgment.

B. NRS 116 is Facially Unconstitutional under the Due Process Clause.

This Court should grant summary judgment in favor of BANA because NRS Chapter 116 is
facially unconstitutional under the Due Process Clause of the United States Constitution. The HOA
Lien Statute does not mandate actual notice to a deed of trust holder prior to an HOA’s foreclosure
of its super-priority lien. Rather, the HOA Lien Statute impermissibly requires those with a security
interest in a Nevada property subject to an HOA lien to “opt-in” to their constitutional protections by
requesting notice prior to the HOA’s foreclosure—a requirement that fails to provide the actual

notice guaranteed by the Due Process Clause. As such, the HOA Lien Statute is invalid on its face.
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1. The HOA Lien Statute does not ensure notice and an opportunity to be heard
prior to the elimination of property rights.

The HOA Lien Statute is unconstitutional because it does not ensure that mortgagees with a
potential loss of their propetty interests will receive notice and an opportunity to be heard.” An
“elementary and fundamental requirement of due process . . . is notice reasonably calculated, under
all circumstances, to apprise interested parties of the pendency of an action and afford them an
apportunity to present their objections.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306, 314 (1950) (emphasis added). The United States Supreme Court has applied this standard in
the same context as this case—where a mortgagee’s property interest was purportedly extinguished
by a non-judicial foreclosure. Mennonite Bd, of Missions v. Adams, 462 U.S. 791, 800 (1983). The
Mennonite Court held that the Due Process Clause required that “[n]otice by mail or other means as
certain to ensure actual notice [to the mortgagee] is a minimum constitutional precondition” to a
non-judicial foreclosure sale that can extinguish he mortgagee’s interest. /d. Put simply, the U.S.
Constitution requires that non-judicial foreclosure statutes mandate actual notice of a pending
foreclosure sale to any mortgagee whose security interest may be extinguished by that foreclosure
sale.

Nevada’s HOA Lien Statute does not require that mortgagees be provided with actual notice
of the HOA foreclosure sales that can extinguish their property interests. Instead, mortgagees
receive notice only if they have previously requested notice from the HOA. In NRS 116.31163, the
statute provides that a notice of default and election to sell need be provided only to a mortgagee
who “has requested notice” or “has notified the association” more than thirty days before the
recordation of the notice of default of the existence of a security interest. NRS 116.31163(1)-(2).

Section 116.31165 similarly requires that notice of an HOA foreclosure sale be sent only to those

mortgagees who have requested notice under NRS 116.31163, or those who have “notified the

2 A foreclosure under the HOA Lien Statute alleged to have extinguished a first deed of trust is state
action subject to a due-process challenge. See Culbertson v. Leland, 528 F.2d 426 (9th Cir. 1975)
(holding that a private innkeeper’s seizure of property without notice pursuant to the state

innkeeper’s lien statute constituted state action and violated due process).
10
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association.” NRS 116.31165(1)(b)(1)-(2). A third provision concerning notice of delinquent
assessments does not require notice to mortgagees at all. NRS 116.31162,

The bottom line is that the HOA Lien Statute allows for the total extinguishment of the first
deed of trust without any notice to the mortgagee holding that deed. If a mortgagee doés not request
notice—or, put differently, fails to opt in to its rights to due process—Nevada law permits the
extinguishment of a first deed of trust without notice. Such a result is in direct contravention of
Mennonite, which held that actual notice is required in all circumstances where a significant
property intereét was subject to extinguishment. “[A] party’s ability to take steps to safeguard its
interests does not relieve the State of its constitutional obligation.” 462 U.S. at 799,

While Mennonite did not specifically address an opt-in or request-notice provision such as
the one created by Nevada law, a broad consensus has emerged in state and federal courts that such
provisions are unconstitutional under Mennonite. The Fifth Circuit, for instance, considered a
Louisiana statute that required notice of a foreclosure sale only to those persons who had filed a
request for such notice in the mortgage records. Small Engine Shop, Inc. v. Cascio, 878 F.2d 883,
885-86 (5th Cir. 1989). The Fifth Circuit applied Mullane and Mennonite, and held that the statute
“gs interpreted by the district court, cannot be squared with Mennonite’s allocation of notice

burdens.” Id. at 890. Moreover, a slew of state-court decisions have reached the same conclusion

regarding the validity of opt-in notice statutes.’

3 See, e.g., Jefferson Tp. v. Block 4474, 548 A.2d 521, 524 (N.J. 1988) (“We conclude that a
person’s entitlement to the notice required by due process cannot be conditioned on the requirement
that he request it.”); Wylie v. Patton, 720 P.2d 649, 655 (Idaho 1986) (holding opt-in scheme
unconstitutional because the Constitution requires notice “both to mortgagees of record who have
requested such a notice and to mortgagees of record who have not requested such a notice™); Reeder
& Assocs. v. Locker, 542 N.E.2d 1371, 1373 (Ind. Ct. App. 1989) (“[Alfter Mennonite a mortgagee
is required to receive actual notice of a tax sale unless the mortgagee’s address is not reasonably
identifiable.”); City of Boston v. James, 530 N.E.2d 1254 (Mass. App. Ct. 1988) (holding that a
“shifting of responsibility” from the foreclosing party to the mortgagee is unconstitutional “even
when the persons deprived of notice are sophisticated and knowledgeable”); Seatle First National
Bank v. Umatilla County, 713 P.2d 33 (Or. App. 1986) (holding that statute permitting notice only to
mortgagee who makes request unconstitutional as violating affirmative duty to provide notice); /n re
Foreclosure of Tax Liens, 103 A.D.2d 636, 640 (N.Y. App. Div. 1984) (“The Erie County statutes
create a real danger that a mortgagee will be forever divested of his property without ever learning of
the impending foreclosure.”); United States v. Malinka, 685 P.2d 405, 409 (Okla. Civ. App. 1984)
11
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In the context of Nevada’s HOA Lien Statute specifically, the Clark County district courts
have already issued holdings in agreement with Mennonite that the HOA Lien Statute is facially
unconstitutional. On May 7, 2015, for instance, Judge Delaney concluded as a matter of law that
NRS Chapter 116 facially violated the Due Process Clause of the Fifth and Fourteenth Amendments
because the “opt-in” notice provisions do not mandate actual notice to lenders before depriving them
of their property rights, See Octavio Cano-Martinez v. HSBC Bank US4, N.A., Dist. Ct. Case No. A-
692027-C (EIDC) (May 7, 2015). According to the court, “Iblecause the Statute does not require
the foreclosing party to take reasonable steps to ensure that actual notice is provided to interested
parties who are reasonably ascertainable . . . it does not comport with long standing principles of
constitutional due process.” Id at 3. In making this determination, Judge Delaney expressly
rejected the plaintiff’s argument that NRS 107.090 salvaged the constitutionality of Chapter 116.
Specifically, the court noted that “Plaintiff’s construction of NRS 107.090 as mandating notice to
lenders before foreclosure would render superfluous the express ‘opt-in’ notice provisions contained
in NRS 116.3116, in violation of rules of statutory construction.” Id. at 4. Judge Walsh and Judge
Israel also recently recognized the validity of this argument in Zaisan Enterprises LLC'v. Green Tree
Servicing, LLC, Dist. Ct. Case No. A-13-690281-C (June 9, 2015), and Saticoy Bay LLC Series 350
Durango 104 v. Wells Fargo Home Mortgage, et al., Dist. Ct. Case No. A-13-688410 (June 9,
2015), respectively. Judge Cory joined these holdings as well in mid-June 2015. Thus, as Judges
Delaney, Walsh, Cory, and Israel note, the HOA Lien Statute does not meet minimum due process
requirements. Because the HOA Lien Statute does not require that a mortgagee receive actual notice
prior to a foreclosure sale that purportedly extinguishes its property interest, the statute is invalid on

its face, in turn, invalidating the foreclosure on which Plaintiff’s interpleader action depends.

Accordingly, this Court should grant summary judgment in favor of BANA.

(“Mennonite clearly places the onus on the State to provide notice notwithstanding that a mortgagee

might take steps to protect its own interest.”).
12
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2. The HOA Lien Statute Cannot be Saved by a Broad Reading of the Notice
provisions of NRS 116,31168.

The HOA Lien Statute cannot be saved by a broad interpretation of the language of NRS
116.31168, which implements the notice provisions of NRS 107.090 only to the extent they apply to

parties who have requested notice in advance. Section 116.31168 states:

Foreclosure of liens: Requests by interested persons for notice of
default and election to sell; right of association to waive default
and withdraw notice or proceeding to foreclosure.

The provisions of NRS 107.090 apply to the foreclosure of an
association’s lien as if a deed of trust were being foreclosed. The

request must identify the lien by stating the names of the unit’s owner
and the common-interest community. -

NRS 116.31168 (emphasis added). Although the term “request” is not defined, it is a vital
component of both the title and the relevant subsection of NRS 116.31168. It refers back to the
more specific sections of NRS Chapter 116 that govern notice—for instance, NRS 116.31165, which
requires notice of sale be provided to a holder of a first deed of trust or any other lienholder only “if
either of them has notified the association, before the mailing of the notice of sale, of the existence
of the security interest, lease or contract of sale, as applicable.” Similar provisions govern the notice
of default and election to sell, See NRS 116.31163.

As a matter of statutory construction, a specific statute will control over a general statute.
State Tax Comm’n ex rel. Nev. Dep't of Taxation v. Am. Home Shield of Nev., Inc., 254 P.3d 601,
605 (Nev. 2011). Moreover, “[s]tatutes must be construed as a whole, and phrases may not be read
in isolation to defeat the purpose behind the statute.” Id. at 604. Multiple other provisions in
Chapter 116 require a request prior to a requirement of notice being effective, and NRS 116.31168
should be read in conjunction with those. The title of the section, describing it as governing requests
for notice, is further evidence. Nev. Power Co. v. Haggerty, 989 P.2d 870, 878 (Nev. 1999) (noting
that a statute’s title can reflect legislative intent).

Reading NRS 116.31168 as incorporating broader notice requirements would impermissibly
render several sections of Chapter 116 superfluous. “When interpreting a statute, [courts] must give
its terms their plain meaning, considering its provisions as a whole so as to read them in a way that

13
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would not render words or phrases superfluous or make a provision nugatory.” S Nev.
Homebuilders Ass’nv. Clark Cnty., 117 P.3d 171, 173 (Nev. 2005). If NRS 116.31168 incorporates
all of the notice requirements of NRS 107.090, the following subsections of the HOA Lien Statute
are completely superfluous: NRS 116.31163(1), NRS 116.31163(2), NRS 116.311635(b)(1), NRS
116.311635(b)(2). In fact, it would even render the second sentence of NRS 116.31168(1)—fully
half of the subsection—completely meaningless.

Notably, other sections of the HOA Lien Statute also refer to NRS 107.090 and NRS
116.31168(1) as request-notice provisions, rather than actual notice provisions. See NRS
116.31163(1) (requiring that the Notice of Default be sent to those who have “requested notice
pursuant to NRS 107.090 or NRS 116.31168[.]”). The incorporation of a request-notice statutory
provision into another request-notice statutory provision cannot cure the HOA Lien Statute’s
constitutional defect—the fact that it requires mortgagees to request notice of a foreclosure sale that
purportedly extinguishes their constitutionally protected property interests.

C. The HOA Foreclosure Sale was Commercially Unreasonable.

This Court should also grant BANA’s motion for summary judgment because the HOA
foreclosure sale was commercially unreasonable as a matter of law. While the HOA Lien Statute
provides homeowners associations with strong enforcement mechanisms to assure their dues are
paid, the statute also provides a check to insure those with first deeds of trust are treated fairly—
specifically, that every foreclosure sale conducted pursuant to the statute must be commercially
reasonable. Any assertion by Plaintiff or by the HOA Purchaser to the contrary ignores the plain
language of the statute. Specifically, the HOA Lien Statute requires that HOA foreclosure sales be
commercially reasonable, stating that “every contract or duty governed by this chapter imposes an
obligation of good faith in its performance or enforcement.” NRS 116.1113. The drafters of this
section defined good faith as follows: “[g]ood faith . . . means observance of two standards: ‘honesty
in fact,” and observance of reasonable standards of fair dealing. While the term is not defined, [it is]
derived from and used in the same manner as . . . Sections 2-103(i)(b) and 7-404 of the Uniform

Commercial Code.” UCIOA § 1-113 cmt. (1982) (emphasis added). Nevada’s version of the UCC
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defines “good faith” as “honesty in fact and the observance of reasonable commercial standards of
fair dealing.” NRS 104.1201(2)(t) (emphasis added).*

Nevada courts have confirmed that this commercial reasonableness standard applies to the
disposition of collateral. See, e.g., Jones v. Bank of New., 535 P.2d 1279, 1282 (Nev. 1975).
Similarly, courts in other states interpreting the same UCIOA provision at issue here, UCIOA § 1-
113, have held that the disposition of the collateral in these cases, real property, must be
commercially reasonable. Will v. Mill Condo. Owner’s Ass’n, 848 A.2d 336, 340 (Vt. 2004) |
(“Although the rules generally applicable to real estate mortgages do not impose a commercial
reasonableness standard on foreclosure sales, the UCIOA does provide for this additional layer of
protection.”).

Granting super-priority to nominal HOA liens over first deeds of trust “represents a
‘significant departure from existing practice.”” SFR Investments, 334 P.3d at 412 (quoting the
official comments to UCIOA § 1-116). However, NRS 116.113’s requirement that the foreclosure
of these super-priority liens be commercially reasonable provides first deed of trust holders with
assurance that, in the event of an HOA foreclosure, they will receive some of the value they
bargained for when they provided a mortgage loan. The commercial reasonableness requirement is
provided in the statutory text, was clearly intended by the statute’s drafters, and has been recognized
by other courts interpreting the same statutory provision at issue here. Therefore, the HOA’s sale of
the Property at issue must have been commercially reasonable.

Here, the HOA foreclosure sale was not commercially reasonable and not made in good faith.
First, the sale lacked good faith because the HOA foreclosed on the property after BANA attempted
to tender payment of the super-priority amount. Second, the HOA made no effort to obtain the best
price and made no effort to protect either the borrowers or BANA. The sale price of only
$21,000.00 for Property worth $96,000 (see Exhibit H) demonstrates that it was not made in good

faith as a matter of law. These indisputable facts evidence of a lack of good faith and commercial

* As noted by the SFR Investments Court, “[a]n official comment written by the drafters of a statute
and available to the legislature before the statute is enacted has considerable weight as an aid to

statutory construction.” 334 P.3d at 413,
15
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unreasonableness. Third, BANA did not receive proper notice of the sale as required by the HOA
Lien Statute.

Given the undisputed facts of what the HOA Purchaser paid for the Property, the amount of
the senior deed of trust, the lack of notice to BANA, and the improper rejection of BANA’s tender,
the sale was commercially unreasonable as a matter of law. Summary judgment should be entered in
BANA’s favor.

V.
CONCLUSION

BANA is entitled to summary judgment because the HOA Lien Statute is facially
unconstitutional, and is preempted by federal law. Additionally, summary judgment is warranted
because BANA tendered the super-priority amount of the HOA lien. Finally, summary judgment is
appropriate based on the commercially unreasonable sale price of the property.

Dated: October 30, 2015

AKERMAN LLP

/s/ Darren Brenner, Esq.
DARREN BRENNER, ESQ.
Nevada Bar No. 8386
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Defendants Bank of America, N.A., as
successor by merger to BAC Home Loans Servicing,
LP f/k/a Countrywide Home Loans Servicing, LP
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This Security Instrument secures ta Lander: (a) the repayment of the debt evidenced by the Note, with interest,
end all renewals, extensions and modifications of the Note; (b) the payment of all othér sums, with interest,
advanced wnder paragraph 7 to protest the seourity of this Security Instrument; and (c) the performance of
Borrower' s covenants and agresments under this Security Tsttument and the Note, For this purpose, Borrower
jtrevocably grants and conveys to Trustes, in trust, with power of sale, the following described proporty located

in CLARK , County, Nevada:
BEFR LEGAL, DESCRIPTION ATTACHED ANDY MADE A PART HEREOF AS EXHIBIT ‘A,
A, P.N.: 139-08-410-014,

which has the addrass of 3617 DIAMOND SPUR AVENUE
. [Streat)
NORTH LAS VEGAS , Nevads 89032 ("Property Addeess");
ICity] . [Zip Code]

TOGETHER WITH all the improvements now or hereafter erepted on the property, and all easerents,
appurtencnoes, and fixturos now or hereafier a part of the property, All replacements and additions shall also be
covered by thls Seourity Instrament, Afl of the foregoing s reférred to in this Security Instrument as the
“Property," Borrower undsrstands and agreos that MERS holds only logal title to fhe intorests granted by
Borrawer in this Seourity Ingtrument; but, if nooessary to comply with law or custom, MERS (as nomines for
Lender and Lender's successors and assigns) hag the right: to exercise eny or all of those interests, inoluding, but
not limited to, the right to foreclose and sell the Property; and to take any aotion required of Lender inoluding,
but not limited to, releasing or canceling this Serurify Instrument.

BORROWER COVENANTS that Borrower |z lawfully selsed of the estate hersby conveyed and has the.xight
to grant and convey the Property and that the Property is uneheumbered, except for encumbrances of revord,
Batrower wasrants and will defend penerally the title to the Property agalnst all clnims and dermands, subjeot to
any encumbrances of record, '

THIS SECURITY INSTRUMENT combines uttiform covenants for nationsl use and non-tmiform coyenants
with limited variattons by jurisdiction to constitute & uniform security Instrument covering real property.

1
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UNIFORM COVENANTS, Borrower and Lender covenant and agree as follows:

1, Payment of Principal, Tntevest and Late Charge. Borrower shall pay when due the principal of, and
Intorest an, fhe debt evidenced by the Noto and late charges due under the Nots,

2. Monthly Payment of Taxes, Fnsurance, aud Qther Charges, Borrowor shall include in each monthly
payment, together with the principn! and intorest as set forth in the Note and any late charges, 8 sum for (2) taxes
and speciil assessments levied or ta ba levied against the Property, (b) leusehold paymerits or ground rents on the
Property, and (c) premiums for insurance required under paragraph 4. In any year in which the Lender must pay
a mortgage insurance premium to the Seoretary of Housing snd Urban Development {"Secretary™), or in any year
in which such premium would have beoe roquited If Lender still held the Seourity Tnstrument, each monthly
payment shall also include either; (1) & sum for tho wnnuel mortgage insuranee premium to be paid by Lender to
the Secretary, o (i) a monthly charge instead of a mortgage insurance premiumn if this Seonrity Fostrurnent is held
by the Secretary, In & reasonable amount to be determined by the Secretary, Bxeept for the monthly charge by
the Seoretary, those items are called "Escrow Items® and the sums paid to Lender are called "Bscrow Funds,”

Lender may, at any time, colleot and hold amounts for Esorow Items in an aggregate amount not to oxceed
the maximum sxmoupt that may be required for Borrower's esorow account under the Real Estate Settloment
Procedures Act of 1974, 12 U,8.C. § 2601 et seq. and implementing regulations, 24 (TR, Part 3500, ns they may
bo amended from time to time ("RESPA™), except that lhe eushion or reserve permitted by RESPA. for
unanticipated disbursernents or, disbursements before the Borrower's peyments are availgble In the scoount may
not be based on amounts due for the mortgage insurance preminm,

If the amounts beld by Lender for Baerow Items exceed the amounls permitted to be held by RESPA, Lender
shall aocount to Borrower for he excess funds as required by RESPA, 1 the amounts of funds held by Lender
at any time are not sufficient to pay the Escrow Items when due, Lender may potify the Borrower and require
Borrower to make up the shottage as permitied by RESPA,

The Bsorow Punds sre pledged us additional soourity for all sums scoured by this Secucity Instrument, If
Borrower tenders fo Lender the full payment of all such ums, Borrower's aecount shall ba oredited with the
balance remaining for all Installment items (&), (b), and (c) and any mortgags insiirance premiutm installment that
Lender has not beoome obligated to puy to the Secretary, and Lender shall promptly refund any excess funds to
Borrower, Immediately prior to a foreolosurs ssle of the Property or ils aoquisition. by Lender, Borcower's
account shall b credited with any balanae remaining fox all instaliments for itema (a), (b), and (o),

3. Application of Payments, All payments under paragraphe 1and2 shall be applied by Lender as follows:

FIRST, to the mortgage insutance premium to be paid by Lender to the Secretary or to the monthly

charge by the Secretary Instead of the monthly mortgage Insurance premium;

SECOND, fo any taxes, apecial sssessments, lersehold payments o ground rents, and fire, flood and

other hazard insurance premiums, as required;

THIRD, to interest due under the Note;

FOURTH, to amertization of the principal of the Note; and -

FIFTH, to late charges due under the Note,

4. Fire, Flood and Other Hazard Insurance, Borrower shall Insure al} lmprovements on the Property,
whether now In existence or subsequently erected, ngainat any hazacds, casualties, and contingencios, ineluding
ire, for which Lender requires insurance, This insurance shali be maintained in the amounts and for the periods
that Letider raquires, Borrower shall also Insure alt improvements on the Propexty, whether naw in existence or
subsequently erected, sgainst joes by floods to the extent required by the Seoretary, All insurance shall be carried
with companles spproved by Lender, Tha insurence policies and any rexiewals shall be held by Lender and shall
include loss payable clauses in favor of, end In a form aceeptable to, Lendet,

Tn the svent of loss, Borrower shall give Lender immediate notice by mall, Lender may malke proof of loss
if not made promptly by Borrower, Eech insuratice company sancerned is heraby authorized and directed tn make
paymiant for auch loss directly to Lender, instead of to Borrower and to Lender jolntly, All or any part of the
insurance proceeds may be applied by Lender, at its option, either (8) to the reduction of the indebledness under
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the Note and this Security Instrument, first to any delinquent armounts applied in the order in peragraph 3, and then
to prepayment of principel, or (b) to the restoration or repair of the damaged Froperty. Any mpplication of the
proceeds to the principal shall ot extend or postpone the dus date of the monthly payments which axe referred
to in paragraph 2, or change the amount of such payments, Any excess {nsurance praceeds over an amount
required to pay all outstanding indebiodness under the Note and this Security Instrument shall be paid to the entity
legally entitled theroto, _

T the event of foreclosure of thia Seourlty Instrument or other transfer of title to the Fraperty that extinguisbes
the fndebtedness, il right, tltle and interest of Borrower it and to insurance policies in force shell pass to the
purchaser, :

S, Occupancy, Preservation, Maintenance and Protectien of the Property; Borrower's Losn
Application; Leaseholds, Borrower shull ocoupy, establish, and uge the Property as Borrower's prinoipal
residence within sixty days after the exeoution of this Security Instrument (or within sbxty days of a later sale or
transfer of the Property) and shall continue to vosupy the Property ag Borrower's principal residence for at least
one year after the date of ocoupeney, unless Lendet determines that requirement witl cause unduc hardship for
Botrowet, or uniess extenuating ciroumstances exist which are beyond Boxrower's control, Borrower shall notify
Lender of any extenuating circumstances, Borrower shall not cormit waste or destroy, damage or substantially
change the Property or allow the Propesty to deteriorate, reasonable wear and tear excepted. Lender may inspect
the Property if the Property is vacant or sbandoned or the loan is in default. Lender may take reasonable action
to peotect and preserve such vacant or abandoned Properfy. Borrower shall also be [n default if Borrower, during
the toan application prooess, gave materially falss or inacenrats information or statements to Lender (or failed o
provide Lender with any material informetion) in connection with the loan evidenced by the Nate, including, but
not {[mited to, representations eoncerning Borrower's occupancy of the Property as a princlpal regldence, I£ this
Securlty Instrument Iy on & leageheld, Botrower shall comply with the provisions of the lease, If Borrower
avquires fee titlo to the Proporty, the leasshold and foe titla shall not bo merged unless Lender agreey to the mergor
tn writing, '

6. Condemmnation, Theptoceeds ofany awardor elaim for damages, direot or consequential, in connectiots

with any condemnatlon or other taking of any part of tha Property, or for conveyance in place of condemnation,
aro hereby nssigned and shall be paid to Lender to the extent of the full amount of the indebtedness that retnains
unpaid under the Note and this Seourity Instruraent, Lender shall agply stch procseds to the reduction of the
indsbtedness under the Note and this Seourity Instrument, first to any delinquent amounts applied In the order
provided {n peragraph 3, and then to prepayment of principal, Any applivation of the-proceeds to the principal
ahall not extend or postpone the due date of the monthly peyments, which are referrod to in paragraph 2, or change
the amount of such payments, Any exooss proceads aver an amount required to pay all outstanding indebfedness
under the Note and this Seourity Instrurment shall be paid to the entity legally entitled thereto.

7, Chavges to Borrower and Protoction of Lender's Rights in the Property, Borrower shall pay all
governmental or munlcipal charges, fines and impoyitions that are not included [n paragraph 2, Borrower shall
pay these obligations on time directly to the entity which is owed thi payment, If fallure to pay would adversely
affoct Lendet' 5 intereat in the Property, upon Lender's request Barcower shall promptly furnlsh to Lender raceipts
svidencing these paymenty,

1f Borrower falls to meke these payments or the payments required by paragraph 2, of falls to perform any
other covenants and agresments oontained in this Secutity Instrument, or there is v lepal procoeding that may
significantly affect Londer's rights in the Property (such ag & proceeding In bankyuptoy, for condemnation or to
eiiforos laws or rogulations), then Lender may do mnd pay whatever is necessary to proteot the value of the
Property and Lender's tights in the Property, Including payment of taxes, hazard insurance and other items
mentioned in paragraph 2,

Any mmoutits disbursed by Lender under this paragtaph shall become &n additional debt of Borrower and be
seoured by this Security Instrument, These amounts shall bear interest from the date of disbursement at the Note
rate, and at the option of Lender shall be Immediately dus and payable,
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. Borrowet shall promptly discharge any llen which has priority over this Sscurlty Tnstrument unless Borrower:
(2) egrees in writing to the payment of the obligation geoured by the lien in a menner acogptable to Lender; (b)
contests in good falth the Hen by, or defends againgt enforcement of the lien In, legal proceedings which in the
Lender's opinion operate to provent the enforcement of the llen; or (o) secures from the holder of the lien an
agreement satiafactory to Lender subordinating the lien to this Seourity Instremont, If Lender determines that any
part of the Property is subject to a lien which may attain priority over this Scourity Instrument, Lender may give
Borrower a notive identifying the lien, Borrower shall satisfy the len or teke one or more of the actions get forth
gbove within 10 days of the giving of notlee,

8, TFees, Lender may colleot fees and charges authorized by the Secretary.

5, Grounds for Acceleration of Debt,

() Default, Londer may, except as limited by regulations issued by the Seoretary In the case of
“payment defaults, require immediate payment In full of all sumy gecured by this Security Instrument if!
(1) Borrower defaults by falling to pay in full any monthly payment required by this Seourity
Tnstrument prior to or on the due date of the next monthly payment, or
(i) Borrower defaults by falling, for a period of thirty duys, to perform any pther obligations
vontained in this Security Instrument,
() Sale Without Credit Approval, Lender shall, if permilied by applicable law (including section
341(d) of the Garn-8t, Germain Depasliory Institutiona Act of 1982, 12 U.8.C, 1701j ~ 3(d)) and with
the prior appeoval of the Serretary, require jmmsdiate payment in full of dll surns secured by this Seaurity
Instrwment if!
() All or part of the Property, or a beneficial interest in a trust owning all or part of the Propexty,
i3 sald or otherwise fransforred (other than by devise or descont), and
(i) The Property is not psoupied by the putcheser or grantee as his or her prinoipal residence, or
the purchaser or grantse dues sa oceupy the Praperty, but his or her oredit has not been approved
in accordance with the requirements of the Sectetary.
(t) NoWalver, Ifcircumstencas ocour that would permit Lender to roquire immediate payment in full,
but Lender does not requixe such payments, Lender does notwaive its rights withreapeet to subsequent events,
{0) Regulations of FUD Seeretory. In many clroumnstances regulations iggued by the Secretary will
limit Lender's rights, in the cage of payment defaults, to require immadiats payment in full and foreclpse
if not paid, This Seourity Instrument does not apthorize naoaleration or foreclosurs if not permitted by
regulations of the Secrolary. :
(6) Mortgage Not Insured, Borrower agrees that if this Security Instrurnent and the Note are not
datermined to be eligible for insurance under the Natiorial Housing Act within 60 DAYS
fom the dato hereof, Lender may, at its option require fmmediate payment in full of all sumy secured by
this Seourlty Tostrument, A written statement of any authorized agent of the Secratary dated subsequent
to 60 DAYS from the date hereof, declining to insure this Security
Instrument and the Note, shall be deemed conclusive proof of such ineligibllity, Notwithstanding the
foregoing, this option may not be exercised by Lender when the unavailability of insurance is solely due
to Lender' s fathure to rerit & mortgage insurance premium to the Secretary,

10, Reinstotement. Borrowes has & right to be rejnstated if Londer has required immedtate paytment infull
beoause of Bosrowet! s fallure to pay an amount due under the Note or this Securlty Instrument, This right applies
even after foreclosure proceedings are instituted, To relnstate the Seourlty Instrument, Borrowet shalf fender in
a lomp sum all amounts required to bring Borrower's acoqunt currént ioluding, to tha extent they are obligations
of Hortower under this Security Instrument, foreclosure sosts and reasonable and custorary attorneys' fees and
expenaes properly assoclated with the foreclosure proceeding, Upon relnstatement by Borrower, this Security
Insfrument and the obligations that it secures shall remain in effect as If Lender had not required jmmediate
payment i full. However, Lender is not required to permit reinstatement ifs (1) Londer has accepted reinsiatement
after the commenoeiment of foreclosure procesdings within twa yeers immediately preceding the commencement
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of a curront forgclosure proceeding, (if) reinstaternent will preclude forealosuro on different grounds ity the future,
or (fii) reinstaternent will adversely affvct the priority of the lien oteated by this Seowrdty Insteument,

11, Borrower Not Released; Forbeavance by Lender Not a Walver, Bxtension of the time of payment or
modification of amortization of the surns secured by this Scourity Insteument granted by Lender to any successor
in interest of Borrowsr ¢hall not operate to toleass the Hability of the original Borrower or Borrower' s sucoessars
in interest, Lender shell not be required fo sommenge proveedings agaiust sny sucoesgor In interest or refugeto
extend time for payment or otherwlse modify amortization of the snms secuted by this Scourity Instepment by
veasot of any demend made by the original Borrower or Borrower's successors In Interest, Any forbearance by
Lender in exerclsing aty tight or remedy ehall not be » walver of or precluds the exerclse of any right or remedy.

12, Successors and Assigns Bound; Joint and Several Liability; Co-Signers. The vovenanty aud
agreements of this Seowrity Tnstrument shall bind and benefit the successors and assigns of Lender und Botrower,
subyjeot ta the provisions of paragraph 9(b), Borrower' s covenants and agreements shall be joint and several, Any
Borrower who co-signg this Security Instrument byl does not execute the Note: (g) is co-signing this Security
Tnstrusnent only to mortgage, grant and convey that Horrower's isterest in the Property under the torms of this
Securlty Instrument; (b) 19 not personally obligated to pay the sums geaured by this Seourity Instrument; and ()
agrees that Lender and any other Borrawer may agree fo extand, modify, forheer ot make any accommodations
with regacd to the terms of this Seourity Instrament or the Note without that Borrower's consent,

13, Nofices, Any notlae to Burrower provided for in this Security Tnatrument shall be glven by delivering
it or by meiling it by first cfass mail unless applicrble lew requires vse of another method., . The notlos shal} be
directad to the Property Address or any other address Borrower designates by notice fo Lender. Any notics to
Lender shall be given by first class mall to Lender's address stated herein or eny address Lender designates by
notice to Borrower, Any notice provided for in this Security Instrument ghall be deemed to hiave been given to
Bogrower or Lender when given as provided in this paragraph,

14, Governing Law; Severability, This Securlty Instrument shall be governed by federal law and the law
of the jurisdiction in which the Property is located, T the event that any provislon or olause of this Seourity
Tnstrument or the Note confiicts with applicable law, such conflict shall not affect other provigions of this Security
Instrament or tho Note which can ba given offect without the conflioting provision, To this end the provisions
of tiz Seourity Instrument aud the Note are declared fo bo soverable. :

15. Borrower's Copy, Borrower shall be glven one conformed copy of the Note and of this Secucity
Ingtrument, .

16, Hazardons Substances, Borrower shali not cavse or permit the presence, use, disposal, storage, or
relenge of any Hazardous Substances on or in the Property, Borrower shall not do, nor allow anyone elge to do,
anything affecting the Property that is In violation of any Buvironmental Law. The preceding two gentences shall
niot apply to the presence, use, or torage on the Property of small quantities of Hazardous Substances that are
generally recognized to be appropriate to normal residential uses and to maintenance of the Property.

Borrower shall promptly give Lender writien notive of any investigation, clalm, demand, lawsuit or other
action by any governmental or regulatory sgency or private party involving the Property and any Hazardous
Subglance or Environmenial Law of which Borrower has ectual knowledge. If Borrower leaens, or Ig notifled by
any governmental or regulatory authority, that any remaval or ofher remediation of any Hazurdous Substances
affcoting the Proporty is nesessary, Borrower shall promptly take all necessary vemedlal actigns in accordance with
Environmental Lew. :

Asugad In this paragraph 16, "Hezardous Substanpes" are those substances deéfined ay toxic or hazatdouy
substances by Brivironmental Law and the followlng subgtances: - gasotine, kerosone, other flammable or toxie
petroleum products, toxic pesticides and herbioides, volatile solvents, materials containing asbeatos or
formaldehydo, and radicactive materials, As usedin this paragraph 16, "Environmenal Law" means federal laws
and laws of the jurisdictton where the Property is located that relate to health, safety or environmental protection.
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NON-UNIFORM COVENANTS, Borrower nnd Lender further covenant and agree as followa:

.17, Assignment of Rents, Borrower ymconditionslly essigns and transfers to Lender all the rents and
revenues of the Property, Botrower authorlzes Lendor or Lender's agents to polleot the rents and revenues and
hereby direots each tenant of the Froperty to pay the rents to Lender or Lender's agents. However, prior to
Lender's notloe to Bottower of Borrower's breach of any covenant or agresment in the Security Instrument,
Borrower shall aolleot and receive all rents and revenucs of the Property as trustee for the benefit of Lender and
Porrower, This assignment of rents constitutes an absolute sssignment and not an assignment for edditionsl
security only. ‘

If Lender glves niotloe of breach to Borrower: (a) all renis recelved by Borrower shail be held by Borrower
a3 trustes for benefit of Lender only, to be applicd ta the sums secured by the Seourity Ingtroment; (b) Lender shall
be entitled to collect and receivo all of the rents of the Property; and (c) each tenant of the Property shall pay all
rents due and unpald to Lender or Lender's agent on Lender's written demand to the tenaat.

Rorrower has not executed any prior assignment of the rents and hay not and will not perform any act that
would prevent Lender from axerclaing its rights under this paragraph 17, '

Lender shall not be required to enter upan, take control of or maintain the Property before ar after giving
notioe of breseh to Borrower, Howaver, Lender or a judioially appointed recelver may do so et any time there
i a breach, Any application of rents shall not cure or waive any defult or invalidats any other right ox remedy
of Lender, 'This nsstgnment of rents of the Property shall terminate when the debt secured by the Seourity
Instrument i pald in full. :

18, Forecloyure Procedure. If Lender requires immediate payment in full under paragraph 9, Lender
may Inyoke the power of sale and any othier remedies perm Itted by mpplicable law., Lender shall be entitled
to collect nfl expenges inenrrod in pursuing the remedies provided in this paragraph 18, including, but not
THmited to, veasonnble attornays' fees and costs of Hile evidence.

If Lender Invokes the power of sale, Lender shall executs or canse Trustee fo execute written notice of
tle ocourrence bf an event of defsnlt and of Lendex's election to cnuse the Peoperty to be sold, and shall
canse such motice fo be recorded in each county in which any part of the Property is located, Lender shall
mail coples of the notico as prescribed by applicable law to Borrower and fo the persons prescribed by
applicable law, Trustee shall give public notice of sale to the persons and In the manner prescribed by
applicable law, After the time required by applicabls Jaw, Trustee, without demand o Borrower, shall sell
the Property at public auction to the highest bidder at the time and place and under the terms designated
in the notlce of sale In gne or more parvels xnd in any order Trustee determines, Trustee may postpone sale
of all or any parcel of the Property by public apnonneement at the time and place of any previously
suheduled sale, Yender or its designes may parchase the Property at any sate, '

Trustee shall dellver to the purchaser Trustee's deed conveylng the Property without any covenant er
warrinty, expressed or implied, The recitals in the Trustee's deed shall be prima facle evidence of the truth
of the statemnents made therefn, Trustee shall apply the proceeds of the sala in the following order: (a) to
a)l expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' feesy (0) to all
sums secured by this Security Instrument; and (¢) any excess to the person or persony Tegally entitled fo It,

If the Lender's mterest in this Security Instrument Is held by the Socretnry and the Secredary requirey
immediate payment In full wnder paragraph 9, the Secretary may luyole the nonjudiclal power of aale
provided in the Single Fumily Mortgage Foreclosure Act of 1994 ("Act") (12 U.8,C, 3751 gt seq.) by
requesting a foreclosure commissioner designated under the Act to commence foreclosure and to zell the
Property as provided fn the Act, Nothing In the preceding senftence ghall deprive the Secretary of any rights
otherwise avatlable to a Lender under this paragraph 18 or applicable law,

19, Reconveyance, Upon payment of all sums ssoured by this Security Instrument, Lender shall request
Trustee o revonvey the Property and shall surrender this Security Instrument and ali notes evidencing debt secured
by this Seourity Instriraent to Trustes, Trusteo shall reconvey the Property without wartanty to the person or
persons legally entitled to it, Such person or ‘persons shall pay any tecordation costs, Lender may charge such
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pergen or persons o fee for reconveying the Property, but only if the fee 1§ paid to a third party (such as the
Trustes) for sorvices rendered and the charging of tite fee [s permitted under applicable law.

70, Substitute Trustee, Lender, atits option, may from time to time remove Trustes and appoint & sucoessar
frustes 1o any Trustes appointed hereunder. Without conveyance of the Property, the successor trustee shall
succeed to all the title, power and duties conferred upon the Trustes herein and by ppplicable law,

21, Assumption Fee, If thers is an assumption of thls loan, Lender may charge au asssumption foe of
U.S. § 500, as a waximum amount, depending on whether the
asgumption includes a release of liabllity.

/22, Riders to this Securlty Instrument, ¥ ope or more riders ave exceuted by Botrower and recorded
tagether with this Security Instrument, the covenants of each such rider shall be incorporated into and shall amend
and yupplement the vovenants and agreements of fhis Seourity Mngtrument as if the ridet(s) were a part of thig
Seourity Instrument, -

[Chetle applicable box(es)).

[ Condomintwm Rider [] Graduated Payment Rider [ Growing Equity Rider
Planned Unit Developrment Rider [ Adjustable Rate Rider [ Rehabilitation Loan Rider
[7] Non-Owner Occupancy Rider [} Other [Specify]

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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BY SIGNING BHLOW, Borrower socepts and ngrees to the lerms contained in pége& 1 throngh 10 of this
Seourity Tnstrument and in any rider(s) axeowuted by Borrower and recorded with it,

W,(Saai} __(Seal)
DO JAS -Borrower -Borrower

Armando A L Carias

_{Seal __{Seal
-Bor:('ofvc; ‘ «Borf‘ov?e;
Seal Seal
-—Bozgo&?e; _ -Borgw?ez
‘Witness; ‘ Witness:
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[Spaoe Below This Line For Acknow ledgment}

State of NEVADA

County of . CLBRK .

}0-37- /0

This instrment was acknowledged before me on

by RRMANDO A. CARIAS

IO, PAULA L DlFULVlO / ‘,D/@{LQ{ % /(/Q J M
S\ Notary Public, State of Nevada 7

.‘ Appointment No, 94-0676-1 ' Sifnature of notarial officer

MoTAry Yb i,

> My Al Expres . 25, 2014

?‘7\\){6\ L. Diﬁ) V;Q Tifle

(Seal) C]\ L(, O (:)/)L [ My commission expizos: 3 - 9"'/ ‘7/
FHA NEVADA DEED OF TRUST - MERS DochMagic €Formis 800-849-1362
NVDOTZ.FHA 10/20/08 Page 10 of 10 www, doemagic.com
— BANA00049 -
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EXHIBIT “A”

LEGAL DESCRIPTION

PARCEL ONE (1)
LOT SIXTY (60) IN BLOCK ONE (1) OF SUTTER CREEK - PHASE 1, AS
SHOWN BY MAP THEREOF ON FILE IN BOOK 85, OF PLATS, PAGE 30, IN THE
OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA,
PARCEL TWO (2)
A NON EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS ON AND OVER

COMMON ELEMENTS, ASSOCIATION PROPERTY AND PRIVATE STREETS,
WHICH EASEMENT IS APPURTENANT TO PARCEL ONE (1),

BANA00050
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FHA Case Number; 332-5283706-703
toan Number: 3000054072

FHA PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 15th day of
OCTOBER, 2010 , and ds incorporated inte and shall be desmed to amend and
supplement the Mortgage, Deed of Trust or Seourity Deed ("Security Instrument”) of the same date given
by the undersigned ("Borrower") to secure Borrower's Nots ('Note") o~ W, J. BRADLEY
MORTGAGE CAPITAL CORP., AN OREGON CORPORATIL ON

("Lender") of (he game date and coveting the Property described in the Seourity Instrument and located at:

3617 DIAMOND SFUR AVEWUE, NORTH LAS VECGAS, NEVADA 83032
[Property Address]

The Property is patt of a planned unit development ("FUD") kmowi ag:
SUTTER CREEK-PHASE 1

[Name of Planned Unit Development]

PUD COVENANTS, Tn addition to the oovenants and agrecments made in the Sepurity Instrument,
Borrower and Lender further covenant atid agroe a8 follows:

A, So long as the Ownera Asscclation (or egquivalent entity holdirg title to common areas and
facifities), mcting as trustes for the homeowners, maintains, with & gencraily accepted insurance
gserler, a "mastet” or "blanket! polioy insuring the property located In the PUD, including sll
jmprovernents now oxisting or hersafter erected on the mortgaged premises, and such polioy is
satisfastory to Lender and provides Insurance coverage in the amounts, for the periody, and against
the hazards Lender requires, lncluding fire aud other hazards included within the texm, "extended
voverage," and loss by flood, to the extent required by the Seoretary, them: (i) Lender waives the
provision in Paragraph 2 of this Secwrlty Instrument for the monthly payment to Lender of
one-twelfth of the yearly premium installments for hazard fnsurancs on the Property, and (i)
Borrower' s obligation nnder Paragraph 4 of the Sectrity Ingtrument to maintein hazard insurance
coyerage on the Property s desmed safisfiad to the extent thal the required coverags is provided
by the Owners' Apsociation policy, Borrower shall give Lender prompt notice of amy lapsy in
required hazard insurance coverage and of any loss ocourring from & hezard. In the event of a
distribution of hazard ftsurance proceeds in lieu of restoration or repeir following & loss to the
Property or to coymmon &reas and facilitlos of the PUD, arty prooeeds paysble to Borrower are
hereby sesigned and shall be paid to Lender for spplication to the surng seoured by this Seaurity
Instrument, with any excoms paid to the entity logally entitled thereto,

B, Borrower promises to pay all dues and assessments imposed purevant to the legal [nstruments
_ oreating and governing the PUD, '

FLA PUD RIDER- NEVADA Dochagic EFomms. 800-649.1362
NV FHAP.RDR 08/22/08 Page 1 of 2 agic €FoTIg 00 2
..... BANAOOOSL e
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C, T Borrower does not pay PUD dues and assessments when due, thon Lendet may pay them. Any
amounts distursed by Londer under this paragraph C shall breome additional debt of Borrower
seoured by the Security Instrument, Unloss Borrower end Lender agree to other termy of payment,
those arqounts shalt besr interast from the date of disbursement at the Note rats and shall be
payable, with intersst, upon notice from Lender to Borrower requesting payment,

BY SIGNING BELOW, Barrower scospts and agrees to the torms and provisions contained in this PUD
Rider,

W W (Seal) (Seul)

ARMANDO 2. CARIAS Botrowor Barrower
Seal . Seal

Borr(uwa; Burr(owel}'

Seal Seal

Bongowez Bonguwe?-

FHA PUD RIDER - NEVADA ) DocMagic €Formms  8(00-648~1362
NVFHAP.RDR 08/22/08 - Page 2 of 2 wwWw. docmaglc.com

_.BANADOOS2 ..
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EXHIBIT B

EXHIBIT B




Inet # 201201260003418

Feea: $18.00
N/C Fee: $0.00
01/28/2012 02:8%:17 PM
Receipt #: 1047874
Rewrﬂing Requﬁsted By: ' Raq“ﬂtaﬂ
" ‘Bank of America CORELOGIC
Prepared By: Diana DeAvyila :
888-603-9011 Recordsd By; MBH Pge: 2
When recorded mail to: DEBBIE CONWAY
- CoreLogie ' ‘
450 E. Boundary St. CLARK COUNTY RECORDER
Atin: Release Dept.
U
DocID#  10822441755717237
Tax ID: 139-08-410-014
Property Address:
3617 Dinmond Spur Ave
North Las Vegas, NV 89032-3415 _
NVO-ADT 16216991  1/24/2012 This space for Recerdar's uge
‘MIN #; 100252230000540720 . MERS Phone #: 888-679- 6377

‘ASSIGNMENT OF DEED OF TRUST

For Valne Recelved, the undersigned holder of a Deed of Trust (herein “Assignor®) whose addross is 1901 E
Voorhees Street, Suite C, Pavville, 1L 61834 does hereby grant, sell, assign, transfer and convey unto BANK OF
AMERICA, N.A,, SUCCESSOR BY MERGER TO BA C HOME LOANS SERVICING, LP FKA
COUNTRYWIDE HOME LOANS SERVICING, LP whoge address is 451 7TH ST.SW #B-133, .
WASHINGTON D C 20419 all beneficial interest under that certain Deed of Trust described below together with
the note(s) and obligations therein described and the money due and to become due thereon with interest and all
rights aceryed or to acerus under said Deed o £ Trust,

Original Lendor: W. J, BRADLEY MORTGAGE CAPITAL CORP,, AN OREGON
CORPORATION

Made By: ARMANDO A, CARIAS, A SINGLE MAN

Trustes; WESTERN TITLE COMPANY

Date of Deed of Trust: 10/15/2010 Original Loan Amount: $74,642.00
Recorded In Clark County, NV on: 11/3/2010, book N/A, page N/A and instrument number 201011030002714

Tthe undersignsd hereby affirm that this document submilted for recording does not contain the social security
number of.any person or persons,

IN XI’I‘NESS WHEREOF, the undersigned has caused this Assignment of Deed of Trust to be exocuted on
MORTGAGE ELECTRONIC REGISTRATION

SYSTEMS, INC,

o

BANA00053
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State of California
County of Ventura

0}1, AN 2 ‘?v 30'12135&% me, Markus Hicks _ Notary Public, personally appetred
Talishia T. Wallace ’ '

, who proved to me on the basls of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the
_ within instrument end acknowledged to me that he/shefthey executed the same in his/her/their authorized capacity
(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the
person(s) rcted, executed the instromeht. :

1 certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct,
' KUS HICKS

MAR
WITNESS my hand and official seal, gommission # 1026373 &
| Notary Public - Caltiornis z

M——— ) A\ Ay Lot Angeles Gounty
- i B 11, comm. Explres Fob 12,2015
Notary Publio:’ hMarkus Hicks - (Seal) o
My Commission Expires: February 12, 2019

DocID# 10822441755717237

BANA00054
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EXHIBIT C

EXHIBIT C




Inat # 201202230001681
Feoe: $17.00

N/C Fes $0.00

02/23/2012 09:18:02 AR
Receipt#: 1074720

Requeetor;

ALESS| & KOENIG LLG (JUNES
Recorded By: MAT Pga: 1

When recorded feturm fo: : DEBBIE CONWAY

h recorded fowm to;  GLARK COUNTY REGORDER
ALESSI & KOENIG, LLC

9500 W, Flamingo Rd., Suite 205

Las Vegas, Nevada §9147

Phone: (702) 222-4633

AP.N, 139-08-410-014 - - Trostee Sale # 30455-3617

NOTICE OF DELINOUENT ASSESSMENT (LIEN)

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the official records of Clark County, Nevada, Suiter Creek Homeowners
Association has a lien on the following legally described property.

The propetty against which. the lien s imposed is commonly referred to as 3617 DIAMOND SPUR
AVE,NO LAS VEGAS, NV 89032 and more particularly legally described as; LOT 60 BLOCK 1
Book 85 Page 30 in the County of Clark. '

The owner(s) of record as reflected on the public record as of today's date is (are): ARMANDO A
CARIAS '

The mailing address(es) is: 3617 DIAMOND SPUR AVE, NO LAS VEGAS, NV 89032

The total amount due through foday’s date is: $965,00, Of this total amount $890.00 represent Collection

and/ov Attorney fees, assessments, interest, late fees and service charges, $75.00 represent collection costs,
Note: Additional monies shal) accrue under this claim at the rate of the claimant’s regular monthly or special.
assessments, plis permissible late charges, costs of collection and interest, accruing subsequent to the date of
this notice,

Date: January 24, 2012

By:

Ryan Kerbow, Esq, o7 ATesst& Kognig, LLC on behalf of Sutter Creek Homeowners Association
State of Nevada

County of Clark

SUBSCRIBED and SWORN before me January 24, 2012

(Seal) < ~ ‘ﬁg.r?' }K‘ém (Signa r:a)
\ Axms?lg;enuma A

ot NoO, 10‘3”1" } y' i
ph No. 1028014 f|  NOTARY PUBLIC v

BANAO00055
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EXHIBIT D

EXHIBIT D
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Inet # 201205080002084

Feea: $17.00
W/C Fee: $0.00
056/08/2012 04:05:02 PM
Receipt #: 1167051
Requeatar:
ALESS] & KOENIG LLC
o Rerorded By: 8CA Pge: 1
‘When recorded maii to: DERBIE CONWAY
THE ALESSI & KOENIG, LLC CLARK COUNTY RECORDER
9300 West Flamingo Rd., Ste 205
Las Vegas, Nevada 89147
Phone: 702-222-4033
A.P.N. 139-08-410-014 Trustee Sale No. 30455-3617

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS

IN DISPUTE! You may have the right to bring your account in good standing by paying all of
your past due payments plus permitted costs and expenses within the time permitted by law for
reinstatement of your account, The sale may not be set unil ninety days from the date this notice of
default recorded, which appears on this notice. The amount due is $2,290,00 as of April 4, 2012 and
will inicrease until your account becomes cutrent, To arrange for payment to stop the foreclosure,
contact: Sutter Creek Homeowners Association, ¢/o Alessi & Koenig, 9500 W, Flamingo Rd, Ste
205, Las Vegas, NV 89147, (702)222-4033.

THIS NOTICE pursvant to that certain Notice of Delinquent Assessment Lien, recorded on
February 23, 2012 as document number 0001691, of Official Records in the County of Clark, State
of Nevada, Ownet(s): ARMANDO A CARIAS, of LOT 60 BLOCK 1, as per map recorded in Book
85, Pages 30, as shown on the Plan and Subdivision map recorded in the Maps of the County of
Clark, State of Nevada, PROPERTY ADDRESS: 3617 DIAMOND SPUR AVE, NO LAS VEGAS,
NV 89032, Ifyou have any questions, you should contact an attorney, Notwithstanding the fact that
your property is in foreclosure, you may offet your property for sale, provided the sale is concluded
prior to the conclusion of the foreclosure, REMEMBER YOU MAY LOSE LEGAL RIGHTS IF YOU
DO NOT TAKE PROMPT ACTION. NOTICE 18 HEREBY GIVEN THAT Alessi & Koenig, LLC is
appointed trustee agent under the above referenced lien, dated February 23, 2012, on behalf of Sutter
Creek Homeowners Association to secure assessment obligations in favor of sald Association,
pursuant to the terms contained in the Declatation of Covenants, Conditions, and Restrictions
. (CC&Rs). A default in the obligation for which said CC&Rs has occurred in that the payment(s} have
not been made of homeowners assessments due from March 1, 2011 and all subsequent assessments,
jate charges, interest, collection r attorney fees and costs,

Dated: Aprit 4, 2012

Huong Lam, Esq. of Alessi & Koenig, LLC on behalf of Sutter Creek Homeowners Association

BANA00056
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EXHIBIT E

EXHIBIT E




TS

MILES BAUER AFFIDAVIT

State of California
}ss,
Orange County }

Affiant being first duly swom, deposes and says:

1, I am a paralegal with the law firm of Miles, Bauer, Bergstrom & Winters, LLP

(Miles Bauer) in Costa Mesa, California. I am authorized to submit this affidavit on behalf of

Miles Bauer,
2 [ am over 18 years of age, of sound mind, and capable of making this affidavit,

3 The information in this affidavit is taken from Miles Baver's business records. I have
personal knowledge of Miles Bauer's procedures for creating these records, Tﬁey are: (a) made at or
near fdm time of the. ocourrence of the matters recorded by persons with personal knowledge of the
information in the business record, or from information transmitted by persons with petsonal
knowledge; (b) kept in the course of Miles Baver's regularly condueted business activities; and (¢) it
is the regular practice of Miles Bauer's to make such records. I have personal knawledge of Miles
Bauers procedures for creating and maintaining these business records, 1 personally confirmed that
thc information in this affidavit is accurate by reading the affidavit and attachments, and checkmg
that the information in this affidavit matches Miles Bauer's records available to me,

4, Bank of America, N,A. (BANA) retained Miles Bauer to tender paymenis {0

homeownets associations (FIOA) to satisfy super-priority liens in connection with the following

loan:
- Loan Number; 224417557
Borrowet(s): ' Armando Carias

_ {30021342,1)
Page 1 0f3
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Property Address: 3617 Diamond Spur Avenue, North Las Vegas, Nevada 89032

5. Miles Bauer maintains records for the loan in connection with tender payments to
HOA. As part of my job responsibilities for Miles Baver, I am familiar with the type of records
maintained by Miles Bauer in connection with the Joan.

6. Based on Miles Bauer's business records, attached as Exhibit 1 is a copy of a
June 5, 2012 letter from Reek K. Jung, Esq., an attorney with Miles Bauer, mailed by first class
rmail to Sutter Creek Homeowners Association, care of Alessi & Koenig, LLC.

7. Based on Miles Bauer's business records, attached as Fxhibit 2 is a copy of
Statement of Account from Alessi & Koenig, LLC da£ed Fune 15, 2012 received by Miles Bauer
in response fo the June 5, 2012 letter identified above.

8. Based on Miles Bauer's business tecords, eftached as Exhibit 3 is a copy of &
June 28, 2012 letter from M, Jung to Alesst & Koenig, LLC f:-.mlosim.c,T a check for $720.00,

9. Based on Miles Bauer's business records, on June 29, 2012, Alessi & Koenig,
LLC conﬁrmed receipt of the June 28, 2012 letter gnd receipt of the $720,00 check,
A copy of the confirmation of receipt from Miles Bauet's business records (which correctly
zdennfies the chieck amount, reference number and Miles Bauer matier number, but inadvertently
| mlsldentlﬁes the subject property) is attached as Exhibit 4
"

i
Il
i
i

(3002154231
Page 2 of 3
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9, Based on Miles Bauer's business records, the $720.00 check was returned to
Miles Bauer, A copy of a screenshot containing the relevant case management note confirming
the check was returned is attached as Exhibit §.

FURTHER DECLARANT SAYETH NOT, ) .
Date: f/i“/ﬂ_ 7‘%‘ %(’

Declarant Aﬂfwx [Cudys

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, acouracy, or validity of that document.

State of California

County of OWV\G}Q/ o

Subseribed and sworn to (or affirmed) before me on this \ Lf day of J(:W'l VCW‘\-:}I , 2013,

by A’WIJLW’\ _keV? dlS , proved to me on the basis of satisfactory evidence to be

.+ (Name of Signer)

the gﬁcrson who appeared before me.

Signature M M (\xz)«uv (Seal)

(Signature of Notary Public)

AMANDA MARIA MENDDZA
Commission # 2078313
Notary Public - galitﬂrnia

L.og Angales Gounty

| g = Aug 17, 2010

(3002154231}
Page3 of 3
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DOUGLAS E. MILES ' CALIFOBNIA OFFICE
Alio Admitled in Califomia & Vi . 7231 B, Dyt Read, Juils 100
Tiliaoin Samta Ane, CA 92708
JEREMY T. YERGSTROM 1 Phone: (714) 4819100
Alse Admiried in Arzonn \ , . Fag: (714) 4839141
GINA M. CORENA Yy, ' 4 .
Ay A ) NIELSO B N NTERS
 NIELSON FRED TIM!
JORY %sgﬁﬂﬁgi?rﬁ MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN mg\n{gr;wm
" K T 1 - b " D
Admitted in California ATTORNEYS AT LAW SINCE 1983 ‘Wt Admitted in the Dlariet of
S ataona & et b
mified in Arzona & L inols A R
*”f&‘fdﬁaiﬁ‘“}"ﬂ“’“ . 2200 Paseo Verde Pkwy., Suite 250 mu;gm.mouzz
Oafifornia in Astzanh Henderson, NV 39052 "v“'{%pwﬁ
PATERND C, JURANL Phonet (702) 369-5960 HADI . SEYE0-411
Fax: (702) 369-4955 ANNA A GHAJAR
CORI B, JONES
CATHERINE K, MASON
CHRISTINE A, GHUNG
AN T, NGUVEN
§, SHELLY RAISZADEH
SHANNON C. WILLIAMS
ARTIN SHAKOURI
LAWRENCE R, HOIVIN
JICK J. NEHORAOTY
BRIAN M, LUNA
June 5, 2012
Sutter Creck Homeowners Association ' SENT VIA FIRST CLASS MAIL
C/o THE ALESSI & KOENIG, LLC : ' _

9500 West Flamingo Rd., Ste 205
Las Vegas, NV 89147

Re:  Property Address; 30 17 Diamand Spur Avenue, North Las Vegas, NV 89032
MBRW File No, 12-H1126

Dear Sirs:

This letter is in response to your Notice of Defanlt with rogard to the HOA. assessments pyrportedly owed on
the above deacribed real propetty, This firm represents the interests of MERS as nomines for Bank of America,
N.A., a5 gueggssor by mgrger. to BAC Home Toans Servicing, LP (hercinafter v ANAY) with regard te these
issues, BANA igthe venefiolary/servicer of the first deed of trust loan secured by the property.

As"you know, NRS 116,3116 govemns liens against units for agsessments, Putsuant 10 NRS 116.3116:
The association has a lien on a unit for:

ary penalties, fees,- charges, late charges, fines and interest charged pursuani 10 paragraphs (j) fe ),
inolusive, of subsection 1 of NRS 1 16,3102 are enforcedble as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through () of fhis Statute
¢learly provide that such a lien iz JUNIOR to first deeds of frust to the extent the Lien is for fees and charges
jmposed for collection and/or attorney fees, collection costs, late fees, service charges and interest. See

Subsection 2(b) of NRS 116.31 16, which states in pertinent part:

2. A len under this segtion is prior 10 all other lions end encumbrances on & unit except:

196




3617 Diamond Spur Avenue, North Las Vegas, NV 89032 ' Page two of two

(b) A first seourity interest on the unit recorded before the date on which the assessment sought to be
enforced became delinquent, ..

The Hen is also pr’uir to all security interesis described in paragraph
: i h Id have become, jue in the

Subsection 2b of NRS 116.3116 cleatly provides that an HOA lien “is prior to all other liens and encumbrances
on a upit except: & first security interest on the unit..,” But such @ len is prior to a first seourity interest to the
extent of the assessments for common eXpenses which would have become due during the 9 months before
institution of an action to enforce the lien. ’

Based on Section 2(b), a portion of your HOA lien is arguably senior to BANA’s first deed of trust, specifically
the nine months of assessments for common egpenses incutred before the date of your notice of delinguent
assessment dated April 4, 2012, For purposes of calculating the nine-month period, the frigger date s the date
the HOA sought to enforce its Hen. It is unclear, based upon the information known to date, what gmount the
nine months’ of common BssessMEN(S pre-dating the NOD actually are, That amount, whatever it is, is the
amount BANA should be required to rightfully pay to fully discharge its obligations to the HOA per NRS
116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the same by the
HOA.

Please let me know what the status of any HOA lien foreclosure sale is, if any. My client dogs not want these
jssues to become further exacerhated Dy & wrongful HOA sale and it {s my client’s goal and intent 1o have these
jssues resolved as soon as postible, Please refiain from taking further action to enforcs this HOA lien until my
client and the HOA have had an opportunity to speak to attempt to fully resolve all issues,

Thank you for your time and assistance with this matter, 1 may be reached by phone directly at (702) 942-0412.

Please foxcthe breakdown of the HOA arrears to my sttention at (702) 942-0411. 1 will be in touch as soon a3
I've r':wi’éwed the satne with BANA. '

Siﬁ}:erely,

MILES, BAUER, BERGSTROM & WINTERS, LLF

Rock K, Jung, Esq.
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Jun 45, 2012 1:29PM - No, 0252 P, 178

«\’ '
f
DAVID ALESSTY A U}\e;i Vp
TROMAS BAYARD * : ‘ ADDITIONAL OFFICES
ROEERY KOENIG ** K G
RYANKERBOW *** A Multi<Jurisdictipual Law Firm %&&%ﬁ&
HUONG LAM #*¥ . , :
Mt i St ko
(1] i € ¥
e Ko abiies Telophone: 702:222-4033 s
vy Admmined b v Nevada tad Colifomin Bar - Facsimile; 702-222-4043
oo Admieed v e Nevada Bar www,glessikoenig.com
6/15/2012 Via Fax
MILES, BAUER, BERGSTROM & WINTERS, LLP
ATTN: Rock K. Jung ,
4200 Pases Verde Parkwey, Suite 250
Henderson, NV 89052
Fax; (702) 369-4955

Re: 3617 DIAMOND SPUR AVE/ Sutter Cresk Homeowners Association
Mr, Jung, .

The Commission for Common Interest Communities and Coundominium Hotels (the
“Commission”) released:Adyisory Opinien No. 2010-01 which specifically addresses the issus
of whether ot not goflestivn:costs axe included in the superepriority diiount. T the opinion, the
Commission concluded fhat iSsnclations may colloct, as part of the fuper priority lien, the costs
of oolleoting as puthorized By NRS 116,3103 13, The Commission also amended NAC 116
establishing provigionyoineaiing feos charged by an assooletion vr  porson acting on behalf of
an agsoeigtion fo cover (o costs tg collecting a peast dus obligatioh of » unit’s owner,

Puithermore, the ning-month super-prioity is oot iriggered until the beneficiary under the first
deed of trust forecloses. As such, please be advised that Alssgl & Koenig, LLC, on behalf of the
HOA, will continue the foteclosure provess unless §2.930,00 Is paid pursupnt to the attached
demand letter, This amount includes all past dus cbligations, plus collection costs and fees.

Repgards,

Ryan Kerbow, Esq,

Licensed in Nevada,
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Jun 15, 2010 1:29TM ' No. 0252 . /6

DAVID ALBSSI® | ADDITIONAL GFFICES N
AHOMAS BAYARD® AGOURA FILLY, CA
THONE: 8131355600
ROBERT KOBNIG* A
: RENONY
RYAN KERBOW' _ K s G mﬂm"gfﬂﬁ'ﬂﬁ
» Adlrted 1 tha Callfumis Bar 4 - - . m%ﬁgw
T——" : MutaJnﬂﬂﬁcﬁW‘ af Law Firm FHONE
wiCoeslabas 9500 W, Flamingo Road, Suite 205
e Adsined o U Hivads aod Gultlorsia Bt Las Vegas, Novada 89147
Telephone: 702-222-4033
Pacgimile; 702-222-4043
FACSIMILE COVER LETTER
TN A s AT I 13517 GUAWOND GPUR AVEIHO §30455
le merpumpenpett . ***'—';L' nr o o f ,“ " ' .,., .‘ 2, - -
.} “A'qu y - ¥ - g eyt o 2 . Wﬁv&r g
- o HO#  |S04%55
Pasr Miles, Bayer, Bergsirom & Wintare: y o

This cover will serye as an amended demand ot hehalf of Surer Creek Homeowners Association for the shove refirenced cscTow;
property Jocated et 3617 DIAMOND SPUR AVE, NO LAS VEGAS, NV, The tom! amount due through July 18,2012 s $2,930,00
‘The bredldown of fles, interest and costs.is as follows:

PreNOD $90,00

Depniind Fee . 515000

Notios of Delinquent Assessment Lien - Nevada $325.00

Noties, of Defimt $395:00

_ Regseofiie Uonpymentin®l) $30.00
Tebal | $990.00 |
1. Attomeyanilior Truuteds fegs: ‘ - $990.80
2, Notary, Ry cortiig; Cijpies, Mailings, and PACER © §250,00
3, Ladger Through July 18,2012 $930.00
4, RPIR-GI Report $85,00
5, Tifle Research (10-Day Mailings per NRS 116.31163) $275.00
B, Management Company Advinced Andit Fee $175.00
7. Management Account Setup Fee $225.00
8. Publishing and Posting of "Trisstee Sale $0.00
10. Conduct Foreclosare Sale : $0.00
41, Capital Contribution $0.00
12, Progress Payments: : ' $0.00
Sub-Total: ' _ $2,930.00
Less Puyments Received: $0.00
Total Amount Pue: $2,930.00

Pleage be adviser that Alessi & Kaenig, LLC Is a debt collector that fs attempting to collect a debt and any information
abtalriad will be used for that pubose.
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Jun, 15, 2012 1125PM » Ne. 0252 P 3/8

DAVID ALESS* ADDITIONAL OFFICES IN
| THOMAS BAVARD : mm
ROBERT KOENIG™ ALY | '
RVAN KERBOW*™" . Kﬁ G Wﬁ"}g‘m’
, s
» pdsitted to the Clfhmia Bl AM', 1id - v Mﬁ&
v i on Calfsi, o lti-Jurisdicitonal Low Firm
i Culorado s 9500 W, Flamingo Road, Suite 205
o+ Admitiod Yo the Novadi aad Californla Bar L.as Vegnas, Nevada 89147
- Telephope: 702-222-4033
Facsimile: 702-222-4043
www,alessikoenig.com
FACSIMILE COVER LETTER

Please have a check in the amout of §2,930,00 mads payable ta the Alessi & Koenig, L1.C and raailed to e above listed
NEVADA address, Upon revofpt of paymment a relaass of Hen will be dmfted and vecorded, Pleage contact our office with any
qu%ﬁblﬁ.

Plaage be advised that Alessi & Koenlg, LLG s @ debt callactor that Is attampting o collect a debt and any Information
obtained will be used for that purmose, :
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Jun, 15, 2012 1:3{)PM : No. 0252.. B &/6

AR2381

sutter Cresk HOA
FINANCIAL TRANSACTIONS = 06/12/12

3617 piamond Spur Ave » unit Ip: 361705
Armando A, Carias | STATUS: 51 - alessidxeonig
PREFAID BAL; ~  0.00

nm{u Gﬁ--w-—PAvmamsjmxn DESCR=m=on =mmmws ~==CHARGES/PAYMENT DISTR-—-w====~
DATE  PAYMT ANT CHECK # 0P DT CoE B/A BRSCRITTTER _ PMAaNT b
ii%’g?}%;;misn.on ck1i692 111610 PP credit-prepaid  (160,00)
& 7%5}80) EXPENSE ADJ ’PP credit-prapaid (10.00)
}%5:1:%‘13) APPLY CHARGES Al ASSESSMENT 75.00
§§§1333 APPLY PREPAYMNT Al ASSESSMENT (75.00)
m%gz:gm 75,00 mol7i318 121410 PP eredit-prepaid (75.00)
5%%%%3 APPLY CHARGES Al ASSESSMENT 75.00
10114 APPLY PREPAYMNT Al ASSESSMENT {75, 00)
:9%,00)

'. %:g%i) ARPLY C‘lﬁ.?sRGES Al " ASSESSMENT 75.00
%8:{,00 ) APPLY PREPAYMNT AT ASSESSHENT (75.00)
égt:ﬁﬁ APPLY CHARGES Al ASSESEMENT 75.00
G‘Sg?..%\ _, APPLY PREPAYMNT Al ASSESSMENT (20.00)
§§1%%1 APRLY LATE FEE 01 Late Fees 10,00
cégggf%l) 160.00 mo77423 031811 AL ASSESSMENT (55,00)
Oggﬁ _g% lﬁ%ggi :fgf'epa'i d 13 . 833
é,%éﬁi APPLY CHARGES AL ASSESSMENT 75,00
g‘g‘% 1 APPLY PREPAYMNT Al ASSESSMENT {35.00)
ggl %1 APPLY LATE FEE 01 Late Fees 10.00
ééé%%% APPLY CHARGES Al ASSESSMENT 75,00
gg?g%.'l 100.00 mo4184 050611 Al ASSESSMENT (100.09)
%51(5;?11) 100,00 mp40295 050611 Al ASSESSMENT - {15.00)
D041 - - ate pees L GO
. Fage 1
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.Ei;?
175,

020113
LR
4§§1%%

g o i dad

030132
57G.00

dg gﬂg Action ¢
on
PR R
85,00

41011 Action take

0

APPLY CHARGES Al
APPLY PREPAYMNT Al

APPLY CHARGES Al
APPLY LATE FEE - U1

APPLY CHARGES Al
APPLY LATE FEE 01

APPLY ADMIN FEE

APPLY CHARGES Al

APPLY LATE FEE 01
300,00 mo288117 092111 Al
03

P

APPLY CHARGES Al

APPLY PREPAYMNT Al

APPLY LATE FEE 01

APPLY CHARGES Al

APFLY ABDMIN FEE
APPLY LATE FEE o1

APPLY CHARGES Al

APPLY ADMIN FEE
APPLY LATE FEE 01

APPLY CHARGES Al
APPLY LATE FEE Ol

APPLY CHARGES Al
APPLY LATE FEE 01

APFLY GHARGES . Al

ARZ381

ken: 410 - First warning
03

n: 10 - First Warnin
A R ; 939

i%lZiL Action taken; 50 - Intent to Lien

Page 2
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ASSESSMENT
ASSESSMENT

ASSESSMENT

Late Fees

ASSESSMENT
Late Fees

Admin. Fee

ASSESSMENT
Late Fees
ASSESSMENT

Lgt Feaes
Admin, Feg

credit-pPrepaid

ASSESSMENT
ASSESSMENT
lLate Fees

ASSESSMENT

Admin, Fee
Lata Fees

ASSESSMENT

Admin, Fes
Late Fees

ASSESSMENT
Late Fees

ASSESSMENT

- Late Fees

ASSESSMENT

No. 0252

75.00
(75.00)

75.00
10.00

75.00
10,00

25.00

75.00
10,00
(225,000
o
(zolugg
75.00
(20.00)
16.00

75,00

25.00
10.00

75.00

50.60
10.00

80.00
10.00 .

§0.400
10,00

80,00

b5/6

———— i —




Jon, 15, 2015 1130PM

g31512
80.00
040112
660,00
0416%
670,00

LA R b A L

APRLY LATE FEE 01

APPLY CHARGES Al
APPLY LATE FEE 0l

APPLY CHARGES Al
APPLY LATE FEE 01

APPLY CHARGES Al

AR2381

CHARGE CODE  DESCRIPTION

ey B i e i VYT o

Al ASSESSMENT
0l Late Fees
Q3 Admin, Fee
TOTAL!
page 2
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LaTe Fees

ASSESSMENT
Late Fees

ASSESSMENT
Late Fees

ASSESSMENT

s e b Ty e o

AMOUNT

By T gy R Ay gk e ek e

vy W W R P

Ko. 0252

10.00

80,00
18,00

80.00
10.00

80,00
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e e

ot £k ettt s gt =T — e - ——

gy w— =




205




DOUGLAS E, MILES
Alse Adimifed in Californin &
Iinals

JEREMY T. RERGYTROM
Also Adroitted in Arizola

13 B, Dyer Road, guhn 100

Santa Ana, CA 9270
Phene; (714) 419100
Fax: (714) 481-514

gg&%%ﬁ“ RICHARD J. BAUER, JR
B ARATBDIAN MILES, BAUER, BERGSTROM & WINTERS, LLP E’iﬁ,{ﬁ?}{.‘:&“;ﬂ‘fﬂ:
mgmgﬂ‘nggmr ATTOQRNEYS AT LAW SINGE 1983 %mmﬁaummwr
STEVENE.STERN ‘Columbls & Virglois
e S 2200 Pasoo Verde Pkwy., Suite 250 T JAQUEZ
Albo Admitid i A & Henderson, NV 89052 WAYRE & RASH
FATERNO C. JURANI ' Phons: (702) 3169-59690 . HAD! R SEVED-ALI
Fax; {(702) 169-4955 ?&‘é’é‘:”af‘scm
CA’I‘HERINE'K. Ivl,AS.ON
CHRISTINE A CHUNG
\NH 7, NGUYEN
9, SHELLY KAISZADEH
SHANNON C, WILLIAMS
LAWRENCE R.BOIVIN
RICK J, NEHORAOFF
BRIAN M, LUNA
June 28, 2012
ALESSI & KOENIG, L1C '
9500 W, FLAMINGO ROAD, SUITE 100
_LAS VEGAS, NV 89147

Re:  FProperty Address: 3617 Diamond Spur Avenue
HO #: 3043
LOAN #: 224417537
MBBW File No. 12-H! 126

Dear SiryMadame: .

As you may regall, this firm, represents the interests of Bank of America, N.A.,, as suecessor by merger 0
BAC Home Loans Sﬁfﬁdiﬁg, LP (hereinafior “BANA") with teigdrd to the issues set forth herein, ‘We
havgf@ééi%d*@éﬁeéxﬁﬁﬁﬁénw from your firm regarding our inquiry into the “Super Priority Demand
payoff” for the abovs refetenced property. The Statement of Aceount provided by you in regards to the
“above-referenced addreds shows a full payoff amount of §2,930.00, BANA is the beneficlaryfservicer of
the first deed of tryst loan secuted by the property and wishes to satisfy its obligations to the HOA,
Pieasc bear in mind that: :

NRS 116.3116 governs liens agninst units for assegsments, Pursuant 1o NRS 11631161
The association has a lienon a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuant 1o paragraphs () 10
(), inclusive, &f ubsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim & lien under NRS 1 16,3102 Subsection (1), Paragraphs () through (n) of this
_ Statute clearly provide, thag;tsﬂch a lien is JUNIOR to fisst deeds of trust to the extent the tien is for fees
and chargps itposed fetco!l&ﬁqn and/or attomey fees, collsction costs, late fees, service charges and
interest. See Subsectioi 2(b}6f g 116,3116, which stares in pertinent part:

2. A lien under this section ig prior to all other liens and encumbrances on a unit except!
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(b) A first seourity imterest on the unit yecorded before the date on which the assessment sought to
be enforced became delinquent...

The lien is also prior fo all security interests described in paragraph (b) 12 the gxtent of the
fo man sey,. whi i due_in_the absence of

Based on Section 2(b), @ portion of your HOA lien is arguably prior 10 BANA's first deed of trust,
specifically the nine manths of assessments for common expenses incurred before the date of your notice
of delinquent assessment, As stated above, the payoff amount stated by you includes many fees that are
junior to owr client's first doed of trust pursuant to the afprementioned NRS 11 6.3102 Subsection (1),

Paragraphs (j) through ().

Our client has authorized us to make payment to you in the amount of $720.00 to gatisfy its obligations 10
the HOA as a holder of the first deed of trust against the property. Thus, encloged you will find 2
cashier’s check made out to Alessi & Koenig, LLC in the sum of $720.00, which represents the maximuam
9 months worth of delinquent assegsments recoverable by an HOA. Thisisa non-negotiable amount and
any endorsement of sald cashier’s check om your part, whether expross of implied, will be strietly
congtrued as an unconditional acceptance on your part of the fects stated herein and express agreement
thai BANA's financiel obligations towards the HOA in regards 10 the real property located -at 3617
Diamond Spur Avenue bave now been “paid in full”, , ,

Thank you for your prompt attentign to this matier. If you have any questions oF copcems, 1 may be
reached by phone direotly at (702) 942-0412,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

’’’’’

Rock K. Jung, Esq.
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Milas, Bauer, Barpatrom & Winters, LLP Trast Actt 12-H1128 Tnitiwle; BRN ER
Payes: Alossi & Koenly, LLC Chaok #:., 1&743 Date; 67272092 Amount 720.00 s o
Tv. Dlg | Ratorongs #_jDosorption TV, Amunt]. Gieé # “Mailsr Deacription Cost Aroln .
8manniz| . de456  [ro Cure THOA Deflency 720,00 .
:'; e ."\;" .
b 908 bt w0 .! .",__.—-v-—-u-- e—
Mktes, Bnuer, Bommﬁn‘; 4 Vfinters, LLP h .
Truat Accolit L
4231 E, Dyu# Road, #100 S
Banta Ana, GA 92705 - fae 1
Phone: (794) 4B1-0100 ' EEREE
pay §TrtSoven Hundrad Twanty & No/100 Dollars "
{o tho ordar of v
Aloes) & Koenlg, LLC
W RS LRI L ERLO0T LR 50 WOD&B YRR TAN N
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On this day, June 29, 2012, Alessi & Koetiig, LLC received: (1) letters accompanying sach of
the checks listed below that address the purpose of the tender and the effect of accepting said
checks and (2) the following checks for the following addresses:

Amount Address : Reff MBBW#
$1,800,00 ‘4833 Boupainvillea Circle vy I 12-H1105
$148.,50 5286 Maraunder Court 27857 12-H1005
$720.00 211 Crown Emperial Street 30455 §2-F11126
$264.00 1557 Big Valley Way . 27482 12-H1121
- $1,845,00 544 Heho Ridge Court 24686 12-H1119
$474,75 8680 Florisse Court 21311 12-H0971
$1,305.00 2305 W, Horizon Ridge Pkwy #3311 23911 12-H1104

By signing below you acknowledge and confirm receipt of said checks.

ket ~ Date, P12

A Employes of Alesst & Koenig, LLC

print. (DG4 | Date - >~

A Euiployes of Alesst & Koenig, LLC
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| FANK, OF AMERICA, NA. CWF)

TRy 7o T Ty el A [Eafer Aonds
\ A0 (v, Carlas

o] G e Sy il

r

. Rt : - . '. e ' ) ! » :
/17200400 LT [Bed gt I , I : s s

Pom o AT e
&l3 6/B/2013 EMT MAT 1
g2y B/9/2013; HEFUND CHECKS- 06/09/13pck
By 4/1/201% EMT MRT w/taoo] spieadshent 2lppad Invaioss for 03/28/13
R

-3

TN 372472013 EMF RKS 12 dloding fls (piop sold al HOA salp)

340172043 TOUG recaided 2/26/13
8/1/201% PROPEATY S0LD TG 3AD PARTY, NEW DEED RECCRDED,

2422/2013 PROPERTY S0LD T0 IR0 PARTY AT HDA BALE; FAT 3R
#§f 172542013 REJECTED FILE}FU 2/21 MONITOR 2720 BALE DATE

[ 121202012 REJECTED FILE;FU 1/23 MONITOR

eGPy 9712/2012 12-H1126, seanmad dams {ram phystoat fla.FOF

B/29/2012: EMF TLNT ra: invoine subriied Jor paysmbnt plocessing

& B/29/2
% 7/18/2012: FMT CLNT ra: gent Invaice
&0y 741772012 EMF BXJ 1e; Stolut of Peyalf Funds (Rejeated], 1241126, 3817 Diamond

@ 71672012 748 CHECK RETURNED; F4 8/21 MONITOR EX PARTE
% £/28/201% £778 CHECK SENT T0 HOA;FU 7/13 SEE IF CHECK WAS

o

672872012 EMF BKJ 1e: Payolf Funds ta: 1241126 / 3617 Dleorond Spur Ave / Eiseb
/40720042 BAS EMT CLIENT HOA LUFDATE WITH PO ATTACHED; FU

£16/2012: EMF AIKS re: siatue updata w/po & ligees
£/5/2012: B/6 EMT CLIENT WATH INITIAL LETTERS ATTACHED: FU

vy
L

% B/57200 2 EME FIE 18 trillal latters o Bonewes and HOA
% 6/3/201 2 EMF AW 10: How Relertal

]
i
e

"

.

1

87172012 EMF AR re Conflimation of Ralairal [Cetlas)
B/1/2012: ACVD REFERPAL; OPEMED E/1/12

A 4 ——
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EXHIBIT K

EXHIBIT F




Inat #: 201301220003107
Fesa: $17.00

N/C Fee: $0.00

01/2212043 03:32:12 B
Receipt #: 1467809
Requestor:

ALESS8I1 & KOENIG LLC
Recorded By: GILK® Pgs: 1
DEBBIE CONWAY

When recorded mail o GLARK GOUNTY REGORDER.

Alessi & Koenig, LLC

9500 West Flamingo Rd., Suite 205
Las Vegas, NV 89147

Phone: 702-222-4033

APN: 139-08-410-014 TSN 30455-3617
NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE- AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOQUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE, YOU MUST ACT BEFORE THE SALE DATE,
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-
2994033, IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN'S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On February 20, 2013, Alessi & Koenig as duly appointed Trustee pursuant 1o a gertain lien, recorded on
Fehruary 23, 2012, ns instrument number 0001691, of the official records of Clark County, Nevada, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at: 2:00 p.m,, at 9500 W, Flamingo Rd,, Suite #205, Las
Vegas, Nevada 89147 (Alessi & Koenig, LLC Office Butlding, 2" Floor)

The street address and other common designation, if any, of the real property described above is purported (o
be: 3617 DIAMOND SPUR AVE, NO LAS VEGAS, NV 89032, The owner of the real property is purported
to be: ARMANDO A CARIAS

The undersigned Trustee disclaims any labllity for any incorrectness of the street address and other common
deslgnations, if eny, shown hereln, Said sale will be made, without covenant or watranty, expressed or
implied, regarding title, possession or encumbrances, lo pay the remaining principal sum of a note,
homeowner's assessment of other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, under the terms thereof: and interest on such advances, plus fees, charges,
expenses, of the Trustee and trust created by said lien, ‘The total amount of the unpaid balance of the
obligation secured by the propenty to be sold and reasonable estimated costs, expenses and advances at the time
of the initial publication of the Notice of Sale is $4,785,00, Payment must be in made In the form of certified

funds,
Date:; January 15,2013 /41‘.\

By: Ryan Kerbow, Esq. of Alessi & Koenig'LLC on behalf of Sutter Creck Homeowners Assoctation

BANA00057
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EXHIBIT G

EXHIBIT G




Inat #: 201302260003889
Feea: $17.00 N/C Fee: $0.00

A RPTT: $107.10 Ex: #
6) 02/26/2013 02:47:68 PN
: Receipt#: 1512480
' ‘Requestor:
ALEBS| & KOENIG LLC _
Retorded By: JACKSM Pgs: 2
When recorded mail to and DEBBIE CONWAY
Mail Tax Statements to; CLARK COUNTY RECORDER
SFR Inyestments Pool 1, LLC
503G Paradise Road, St, B-214
Las Vegas, NV 89119 :
APN, Nq. 139-08-410-014 TS No. 30455-3617

TRUSTEE'S DEED UPON SALE

The Grantee (Buyer) herein was: SFR Investments Pool 1, LLC

The Foreclosing Beneficlary herein was; Sutter Creek Homeowners Association
The amount of unpaid debt together with costs: $5,260.00

The amount paid by the Grantee (Buyer) af the Trustee's Sale: $21,000,00

The Documentary Transfer Tax; $107.10

Property address; 3617 DIAMOND SPUR AVE, NO LAS VEGAS, NV 89032
Sald property is in{ ] unincorporated area: City of NO LAS VEGAS

Trustor (Former Owner that was foreclosed on): ARMANDO A, CARIAS

Alessl & Koenig, LLC (hereln called Trustee), as the duly appointed Trustes under that certain Notice of
Delinquent Assessment Lien, recorded Fehruary 23, 2012 as instrument number 0001691, in Clark County,
does hereby grant, without warranty expressed or imphed to: SFR Investments Pool 1, LLC (Grantes), all its
right, title and interest in the property legally described as: SUTTER CREEK-PHASE 1 LOT 60 BLOCK 1,
as per map recorded in Book 85, Pages 30 as shown in the Office of the County Recorder of Clark County
Novada.

TRUSTEE, STATES THAT:

This conveyance is madg pursuant to the powers conferred upon Trusteg by NRS (16 et seq., and that certain
Notice of Delinquent Assessment Lien, desctibed herein, Default cccurred as set forth in a Notioe of Default
-and Election.to Sell which was recorded in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the  copies of the Notice of Sale
have been coniplied with. Sald property was sold by sald Trustee at public angtion on February 20, 2013 at the -
place indicated on the Notioe of Trustee’s Sale,

Ryan Ketb ow, Bsq.
Signatute of AUTHORIZED AGENT for Alesst & Koenig, LLC

State of Nevada )

County of Clark )

SUBSCRJBED and SWORN to before me Q / 2 / / b %
WITNESS my hand and official seal, J

(Seal) — — (Signature)

AETH, NOTARY PUBLIG
RIS A STATE OF NEVADA
i € County of Clark
LANI MAE U, DIAZ
Appt, No. 10-2800-1
My Appt, ExpiresAug 24, 2044

-BANA00058
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