Loss Mitigation
during the
Foreclosure
Process

A servicer may initiate foreclosure on a delinquent mortgage, regardless of

whether three consecutive monthly payments under the mortgage are due but

unpaid, if one of the following conditions is met,:

e The servicer has determined that the property has been abandoned or vacant
for more than 60 days; or

o The borrower, after being clearly advised of the options available for relief
(including a pre-foreclosure sale and a deed in lieu of foreclosure), has
clearly stated to the mortgagee in writing that he/she has no intention of
fulfilling his/her obligation under the mortgage.

Servicers must clearly document reasons for not proceeding with loss
mitigation activity prior to initiating foreclosure.

Once foreclosure has been initiated, HUD expects servicers to keep open lines
of communication with borrowers so that borrowers can notify servicers of
any changes in their circumstances that may qualify them for loss mitigation
options. In the event that a bortower notifies a servicer of a change in
circumstances that may make him/her eligible for a loss mitigation option, the
servicer may continue with the foreclosure process while evaluating the
borrower for a loss mitigation option. The following chart describes the
actions the servicer must take when it receives a loss mitigation request from
a borrower,

Loss Mitigation Request Servicer Action
Received by Servicer
45 or more calendar days | Within 5 business days of receiving the

prior to the scheduled request, the servicer must notify the borrower
foreclosure sale date in writing that:
e The borrower’s request has been received,
and

o The request is complete or incomplete (See
the section of this Mortgagee Letter entitled
“Requests for Additional Documents.”)

Within 30 days of receiving a complete

request, the servicer must review the

borrower’s loss mitigation request for
eligibility for all retention and non-retention
loss mitigation options.

A servicer must not move forward with a
scheduled foreclosure sale during its review.
See the section of this Mortgagee Letter
entitled “Toss Mitigation and Initiation of
Foreclosure” for conditions under which the
servicer may proceed with a foreclosure sale.
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More than 37 calendar
days prior to the
scheduled foreclosure sale
date, but less than 45
calendar days prior to the
scheduled foreclosure sale
date

Within 30 days of receiving a complete
request, the servicer must review a borrower’s
request for eligibility for loss mitigation
options.

If an incomplete request is received and is not
completed despite the servicer’s repeated
requests to the borrower for information, a
servicet may, at its discretion, evaluate an
incomplete loss mitigation application and
offer a proprietary, non-incentivized loss
mitigation option.

A servicer must not move forward with a
scheduled foreclosure sale during its review.
See the section of this Mortgagee Letter
entitled, “Loss Mitigation and Initiation of
Foreclosure” for conditions under which the
setvicer may proceed with a foreclosure sale.

Fewer than 37 calendar
days prior to the
scheduled foreclosure sale
date

A servicer must use its best efforts to complete
a thorough and accurate review of a
borrower’s request for loss mitigation.

The servicer is not required to suspend the

foreclosure sale. The servicer may proceed

with a foreclosure sale if the servicer:

e Determines after its review that a borrower is
ineligible for loss mitigation, or

¢ Using its best efforts is still unable to
complete a thorough and accurate review of
a borrowet’s request by the scheduled
foreclosure sale date. Such efforts must be
documented in the servicer’s files.

See Mortgagee Letter 2013-38 for information on compliance with reasonable
diligence timeframes in completing foreclosure.

In addition, servicers must ensure that strong communication lines are
established between their loss mitigation and foreclosure departments to
facilitate the coordination of loss mitigation efforts, and the sharing and
documentation of information relating to a borrower’s delinquency. For
example, both departments should be aware that a borrower’s file is under

review for loss mitigation.

www.hud.gov
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Requests for
Additional
Documents

Extensions of
Time for
Initiating
Foreclosure

Terminating
Foreclosure
Proceedings

When a servicer receives incomplete loss mitigation requests, the servicer
must notify the borrower in writing:

o which documents are needed for review;

e when the documents should be sent back to the servicet.

This notice is expected to comply with all applicable federal requirements,
including 12 CFR 1024.41 when it becomes effective, regarding requests for
additional documents, including the requirement that the notice to the
borrower includes a statement that the borrower should consider contacting
servicers of any other mortgage loans secured by the same property to discuss
available loss mitigation options.

To ensure that borrowers are properly considered for all approptiate loss
mitigation options, HUD allows servicers certain automatic extensions of time
to meet the deadline to perform the first legal action initiating foreclosure.

If there have been no other intervening delays (such as bankruptcy), HUD

grants servicers an automatic 90-day extension of the six-month foreclosure

initiation deadline as long as they have:

e Approved, but are unable to complete a retention option prior to the
expiration of the first legal deadline to initiate foreclosure; and

e Reported the appropriate status code in the Single Family Default
Monitoring System (SFDMS).

Servicers may also submit additional Requests for Extensions of Time

through the Extensions and Variances Automated Requests System (EVARS).

When a borrower requests loss mitigation assistance after the servicer has
initiated foreclosure, the servicer must terminate the foreclosure proceedings
after:

» Verifying that a borrower’s financial situation qualifies him/her for a loss
mitigation option;

o Allowing the borrower at least 14 calendar days to either accept or reject the
servicer’s offer(s) of loss mitigation assistance, if the request for loss
mitigation was received more than 37 calendar days prior to the scheduled
foreclosure sale date; and

¢ Receiving an executed loss mitigation option agreement from the borrower,
indicating that the borrower understands and agrees to the loss mitigation
option terms.

www.hud.gov espanol.hud.gov
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Information
Collection
Requirements

Questions

Signature

Some loss mitigation option agreements may be executed only after
completion of a Trial Payment Plan. Thus, if the servicer offers a borrower a
loss mitigation option paired with a Trial Payment Plan, the servicer must
suspend foreclosure proceedings during this Trial Payment Plan period and,
as stated above, terminate foreclosure proceedings upon receiving a signed
loss mitigation option agreement from the borrower.

The information collection requirements contained in this document have
been approved by the Office of Management and Budget (OMB) under the
Paperwork Reduction Act of 1995 (44 U.S.C. 3501-3520) and assigned OMB
Control Number 2502-0589, In accordance with the Paperwork Reduction
Act, HUD may not conduct or sponsor, and a person is not required to respond
to, a collection of information unless the collection displays a currently valid
OMB control number.

Any questions regarding this Mortgagee Letter may be directed to HUD’s
National Servicing Center at (877) 622-8525. Persons with hearing or speech
impairments may reach this number by calling the Federal Information Relay
Service at (800) 877-8339. For additional information on this Mortgagee
Letter, please visit www.hud.gov/answers.

Carol J. Galante
Assistant Secretary for Housing- Federal Housing Commissioner

www.hud.gov espanol.hud.gov
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KIM GILBERT EBRON

(FORMERLY KNOWN AS HOWARD KIM & ASSOCIATES)
7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited Case No. A-13-684501-C
lability company,

o Plaintiff, Dept. No. XXI

ARMANDO A. CARIAS, an individual; BANK

MERGER TO BAC HOME LOANS
, REPLY IN SUPPORT OF MOTION FOR
SERVICING, LP FKA COUNTRYWIDE SUMMARY JUDGMENT

HOME LOANS SERVICING, LP, an unknown
entity; DOES INDIVIDUALS [-X, inclusive;

and ROE CORPORATIONS XI-XXX, Hearing Date: February 3, 2016

Hearing Time: 9:30 a.m.
Defendants.

AND ALL RELATED CLAIMS,
COUNTERCLAIMS AND CROSS-CLAIMS.

SFR Investments Pool 1, LLC (“SFR”) hereby files its reply in support of its Motion for
Summary Judgment. This reply is based on the papers and pleadings on file herein, the
following memorandum of points and authorities, the Declaration of Jacqueline A. Gilbert
(*Gilbert Decl.”) attached hereto as Exhibit A, and any oral argument this Court may entertain.
This reply is also based on SFR’s Motion for Summary Judgment (“SFR’s Mot.”), and SFR’s
Opposition to Bank of America, N.A’s (“BANA” or “the Bank”) Motion for Summary

Judgment (“SFR’s Opp.”), which are incorporated fully herein by reference.
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MEMORANDUM OF POINTS AND AUTHORITIES

1. INTRODUCTION

Nothing in BANA’s Opposition (“BANA’s Opp.”) provides a reason against granting
summary judgment in favor of SFR:' (1) SFR can rely on the conclusive recitals in the
foreclosure deed; (2) BANA’s “tender” argument is flawed as it cannot send a conditional
payment for the wrong amount and think that it has satisfied the super-priority portion of the
Association lien, especially when the conditional payment was outright rejected; (3) even if it
could, however, that would not affect the transfer of title free and clear of BANA’s interest to
SFR as a bona fide purchaser; (4) the commercial reasonableness argument lacks merit because
price alone is never enough, and there is no evidence of fraud, unfaimess or oppression; {5)
BANA’s due process argument is a non-starter because due process is not implicated, but even if
it 1s, BANA lacks standing because it received actual notice; (6) BANA’'s constitutional |

argument is futile as the Nevada Supreme Court has already decided the issue in SFR? (“SFR” or

“the SFR decision™); and (7) BANA’s Supremacy Clause argument is untenable since it lacks
standing to assert the rights of the federal government; even if it did have standing (which it does
not), there is no preemption as NRS 116.3116 does not conflict with a federal Jaw. As such,
summary judgment should be granted in favor of SFR.

II. STATEMENT OF DISPUTED FACTS

SFR does not dispute BANA’s statement of facts with the exception of the following:

Disputed Fact No. 1: “Miles Bauer overpaid since the 9 months’ of assessments
super priority is measured by the sum of 9 months immediately preceding the mailing of
the notice of delinquent assessments.” (BANA’s Opp., 4:15-17.) |

SFR disputes this fact to the extent that it disguises a legal argument as a factual
allegation. There is a dispute as to what is included in the superpriority amount, and Nevada has

not ruled on this issue. Further, this was not a proper payment. As explained below, a payment

! SFR hereby incorporates by reference its Opposition to BANA’s Motion For Summary Judgment as
though fully set forth therein, and also incorporates by reference SFR’s Motion for Summary Judgment as
though fully set forth herein.

2 SFR Investments Pool L LLC v. U.S. Bank, N.A., Nev. 334 P.3d 408, 419 (2014).

.
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with conditions is not a proper tender. Here, BANA clearly used conditional language when it
proffered its alleged payment, effectively eliminating any chance of it being a proper tender.

Disputed Fact No. 2: “Nevada and Clark County Law Mandated the HOA’s
creation.” (BANA’s Opp., 5:1-6:12.)

This disputed “fact” is being proffered to support BANA’s legal argument that there is
sufficient state action to implicate due process. Notwithstanding the fact that BANA’s analysis
is still devoid of a state actor which is also required (discussed below), this “fact” is a legal
conclusion and should not be considered.

Disputed Fact No. 3: “Under this [HUD Mortgagee Letter 2012-11]) HUD provided
that HUD will only reimburse mortgagees ‘100 percent of payments of Condo/HOA fees
incurred between the date of foreclosure and the date of transfer of title to HUD.... HUD
state that the mortgagee must take any action ‘necessary’ to protect HUD’s interest when |
foreclosure actions are brought by a condo/HOA ...{S]uch actions do not include filing suit
against the HOA since attorney’s fees and costs in such actions are not listed as
reimbursable under HUD Mortgage Letter 2005-30, which updated HUD’s Schedule of
Allowable Attorney Fees.” (BANA’s Opp., 6:20-23 [internal citations omitted].)

First, the documents posited to support these “facts,” namely the HUD Mortgagee Letter
2012-11 and HUD Mortgagee Letter 2005-30, are inadmissible as untimely, as they were not
produced in the course of discovery.

However, if the court were to consider these documents, rather than rely on BANA’s
interpretation of these documents, the documents should instead speak for themselves. For
example, the HUD Mortgagee Letter 2012-11 also includes the following language: “[i]f the
mortgage property is in a jurisdiction where pre-foreclosure unpaid Condo/HOA fees...[a]re
extinguished by foreclosure [tlhen the mortgagee must ensure that...[a]lny pre-foreclosure
Condo/HOA fees/liens that the Condo/HOA claims are due are resolved.” Id. at *3.

Lastly, BANA has not produced admissible evidence to support the “facts” regarding the
purported “allowable” attorney’s fees and costs. Specifically, no documentation has been

produced to support the statement that “attorney’s fees and costs in such actions [against the
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HOA] are not listed as reimbursable under HUD Mortgagee Letter 2005-30.” The section in
Mortgagee Letter 2005-30, which briefly discusses attorney’s fees and costs, refers specifically
to Attachment 3, which was not produced by BANA in discovery or attached to its Opposition.
Any attempt to attach this document to BANA’s reply would be extremely prejudicial. Thus,
these “facts” should be rejected.

Disputed Fact No. 4: “SFR Admitted Alessi’s Lack of Disclosure is a Deal
Killer.”(BANA’s Opp., 8:1.)

BANA mischaracterizes Chris Hardin’s testimony. While he did testify as to the effect of
a payment of the superpriority amount on SFR’s decision to bid on a property, he did not testify
as to the effect of an attempted payment, let alone one that was conditional with restrictive
language. He certainly did not “admit” that Alessi & Koenig, LLC’s (“Alessi) “lack of
disclosure” was a ‘‘deal killer.” As discussed below, the attempted payment by BANA was not a
proper tender, and was rejected. Since there was no actual tender of the superpriority amount
prior to the sale, it was not necessary for Alessi to announce it at the sale.

While the disputes over these facts defeat BANA’s motion for summary judgment,
the truth or falsity of these facts have no bearing whatsoever on SFR’s Motion for
Summary Judgment, which can still be granted even if these facts are true.

I11. OBJECTIONS TO REQUEST FOR JUDICIAL NOTICE

SFR objects to the following of BANA’s Requests for Judicial Notice (“BANA’s RIN")
for the reasons provided below:

1. Exhibit G: HUD Mortgagee Letter 2012-11

SFR’s Objection: The court should not take judicial notice of the purported “facts” of
this document, as they are not “generally known within the territorial jurisdiction of this court,

nor “capable of accurate and ready determination by resort to sources whose accuracy cannot

reasonably be questioned.”? NRS 47.130(2).

3 Furthermore, this document is inadmissible as untimely, as it was not produced in the course of
discovery. The Court should not consider it as evidence for purposes of determining whether or not to
grant summary judgment.

-4 .
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2. Exhibit R: HUD Mortgagee Letter 2013-40

2 SFR’s Objection: The court should not take judicial notice of the purported *‘facts” of

3 || this document, as they are not “generally known within the territorial jurisdiction of this court,
4 || nor “capable of accurate and ready determination by resort to sources whose accuracy cannot

5 | reasonably be questioned.”* NRS 47.130(2).

4] 3. Exhibit N:° Published article concerning planned unit communities in the
7 || United States.

8 SFR’s Objection: The court should not {ake judicial notice of the purported “facts” of

9 | this document, as they are not “generally known within the territorial jurisdiction of this court,

10 || nor “capable of accurate and ready determination by resort to sources whose accuracy cannot
p y Y y

11 || reasonably be questioned.”® NRS 47.130(2).

- 12 4. Exhibit O:’ Published article concerning planned unit communities in the
§ é alz 13 || United States.
ity ¢
fﬁ ; 2 :?; 14 SFR’s Objection: The court should not take judicial notice of the purported “facts™ of
E g § % 15 || this document, as they are not “generally known within the territorial jurisdiction of this court,
g Eg % 16 | nor “capable of accurate and ready determination by resort to sources whose accuracy cannot
= g % é 17 || reasonably be questioned.”® NRS 47.130(2).
24 18 ||
19 ||
20
51 4 Furthermore, this document is inadmissible as untimely, as it was not produced in the course of

discovery. The Court should not consider it as evidence for purposes of determining whether or not to
grant summary judgment.

3 The published articles were erroneously described as Exhibits M-N; they are indeed located at Exhibit
23 || N-O.

24 & Furthermore, this document is inadmissible as untimely, as it was not produced in the course of
discovery. The Court should not consider it as evidence for purposes of determining whether or not to
74 || grant summary judgment,

26 7 The published articles were erroncously described as Exhibits M-N; they are indeed located at Exhibit
- N-O.

27 || * Furthermore, this document is inadmissible as untimely, as it was not produced in the course of
discovery. The Court should not consider it as evidence for purposes of determining whether or not to
28 || grant summary judgment.

-5
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1V. LEGAL ARGUMENT

A. The Recitals in the Association Foreclosure Deed Provide Conclusive Proof that
the Sale was Properly, Lawfully and Fairlv Effectuated.

As fully discussed in SFR’s Motion,” in SFR, a foreclosure deed “reciting compliance
with notice provisions of NRS 116.31162 through NRS 116.31168 ‘is conclusive’ as to the
recitals ‘against the unit’s former owner, his or her heirs and assigns and all other persons.”
SFR, 334 P.3d at411-412 (guoting NRS 116.31166(2)). In fact, the statute actually goes further,
stating that the recitals “are conclusive proof of the matters recited.” NRS 116.31166(1).
Nothing in the statute makes such recitals rebuttable.

While here, SFR is a bona fide purchaser for value,'” under Nevada law, it need not be a

BFP to rely on the recitals as conclusive proof. See Pro-Max Corp. v. Feenstra, 117 Nev. 90, 95,

16 P.3d 1074, 1077-78 (2001), opinion reinstated on reh'g (Jan. 31, 2001)(holding that no

limitation of bona fide purchaser can be read into a statute providing a conclusive presumption).

The “conclusive proof” standard “cannot be overcome by any additional evidence or argument.”

Emplovyers Ins. Co. of Nev, v, Daniels, 122 Nev. 1009, 1016 n.15, 145 P.3d 1024 n.15 (2006)

(citing Black’s Law Dictionary 1223 (8th ed. 2004)). Only a very narrow set of circumstances
would render the sale void, such as fraud committed by SFR itself. SFR need only present the
deed and its recitals as evidence that the sale was properly, lawfully, and fairly conducted.

This conclusive proof is key because “[t]he conclusive presumption precludes an attack

by the trustor on the trustee's sale to a bona fide purchaser even where the trustee wrongfully

reiected a proper tender of reinstatement by the trustor[,]” and even where “the sale price was

only 25 percent of the value of the property. . . .” Moeller v. Lien, 25 Cal. App.4th 822, 831-833,

30 Cal. Rptr. 777 (Cal. Ct. App. 1994) (emphasis added).!! As such, SFR need only present the

deed and its recitals as evidence that the sale was properly, lawfully, and fairly conducted.

? SFR’s Mot., pp. 6-10.
19 See SFR’s Mot., Sec. B, and infra.

" However, while BANA is precluded from having the foreclosure sale declared void, BANA may still
recover damages from the trustee conducting the sale. Munger v. Moore, 11 Cal.App.3d 1, 89 Cal Rptr.
323 (1970). In other words, BANA’s remedy, if one is required, is damages. To the extent that BANA
suggests, even by inference, that taking title subject to the first deed of trust is an option, the statute does

-6 -
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However, even if the conclusive proof of the recitals is not enough, (which it is), it is
undisputed that BANA received all the necessary notices with respect to the Association sale. |
Specifically, it is undisputed that BANA was mailed and received (1) the Notice of Default and
Election to Sell Under Homeowners Association Lien; and (2) the Notice of Trustee’s Sale.
SFR’s Mot., Ex. C-1; see also excerpts from deposition of Rule 30(b)(6) witness for BANA,
George (Strat) Spiel, attached hereto as Ex. A-1 at 20:4-23. Despite this, BANA did not properly
protect its interest.'> As such, according to the Nevada Supreme Court’s binding interpretation
of NRS 116.3116(2), because BANA did not cure the deficiency after notice of the properly
conducted Association foreclosure sale, its first deed of trust was extingunished. Therefore,
summary judgment in favor of SFR 1s appropriate.

B. SFR is a Bonafide Purchaser for Value,

First, as fully discussed in SFR’s Motion,'* SFR is a bona fide purchaser although not
required by Nevada law. A BFP purchases real property: (i} for value; and (ii) without notice of a

competing or superior interest in the same property. Berge v. Fredericks, 95 Nev. 183, 185, 591

P.2d 246, 247 (1979). A *purchaser for value” is one who has given “valuable consideration™ as

opposed to receiving the property as a gift. Id. at 186-187; Allen v. Webb, 87 Nev. 261, 266, 485

P.2d 677, 680 (1971)(“A specific finding of what the consideration was may be implied from the
record.”). Here, SFR paid valuable consideration for the Property at the foreclosure sale. At the
time of the sale, SFR had no notice of a competing or superior interest in the Property where the

public records showed only that (1) a deed of trust was recorded after the Association perfected

(continued)

not provide such an option. Unless BANA can demonstrate actual fraud, unfairness, or oppression by the
purchaser at the publically advertised and held auction, the purchaser should not be subject to any acts
that would set aside its unencumbered deed.

2 BANA claims it paid the super-priority portion of the lien but, as discussed in detail below, Alessi and
the Association rejected this payment. See SFR’s Mot., Ex. A-9 at 22:20-22, But even if this payment
was wrongfully rejected, the conclusive proof of the recitals “precludes an attack by the trustor on the
trustec’s sale to...even where the trustee wrongfully rejected a proper tender of reinstatement by the
trustor.” Moeller, 25 Cal.App.4th at 831-33. Additionally, this irregularity (assuming it can even be called
that) in the proceedings of the sale itself, is something of which SFR had no knowledge. This is
particularly true because BANA never recorded any document stating that the super-priority portion was
paid. SFR’s Mot., Ex. B, Y 10.

¥ SFR’s Mat., pp. 11-12.
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1 || its lien by recording its declaration of CC&Rs; and (2) there was a delinquency by Carias, which

I~

resulted in the Association instituting foreclosure proceedings, and after complying with NRS

3 || Chapter 116, soid the Property at a public auction. Between the date the Notice of Sale was

4 i recorded and the date SFR purchased the Property, BANA never recorded a lis pendens or other
5 | document alleging any problems with the foreclosure process or the foreclosure sale. SFR’s
6 | Mot., Ex. B, 1 6, 10. Additionally, SFR has no relationship with the Association or Alessi,
7 || except as a purchaser of Property. Id. at 49 8, 9. Nevertheless, BANA has not alleged any facts or
8 || introduced admissible evidence that SFR had any knowledge precluding it from BFP status,

9 || other than an impotent deed of trust.'
10 Even if BANA could present some credible evidence that SFR somehow knew that
11 || BANA’s interest was superior for some reason other than BANA’s faulty interpretation of the

12 || NRS Chapter 116, BANA would still have to prove that SFR was not a BFP and that SFR

é éﬁ = 13 somehow induced the Association to fraudulently sell the Property to it. Bailey v. Butner, 64
ﬁ Ez %_: 14 || Nev. 1, 8-9, 176 P.2d 226, 229-230 (1947). There 1s absolutely no evidence of fraud, and
% E é § 15 || therefore SFR 1s entitled to summary judgment.

§§§ % 16 Second, BANA’s analysis of Allison Steel and the applicability of caveatr emptor are
E %% é 17 || unpersuasive. BANA’s Opp., pp. 15-16. Allison Steel is inapplicable to this situation, as that
= g

18 || case dealt with the priority of liens where a creditor subsequently purchased property at a
19 || shenff’s sale with constructive knowledge of the existence of two prior recorded tax liens. See

20 || Allison Steel Manufacturing Co, v. Bentonite, Inc., 86 Nev. 494, 471 P.2d 666 (1970). There the

21 || Court held that the subsequent purchaser did not have superior title, despite having recorded its

22 || deed before the prior purchaser at the tax lien sale. Id. at 497. This was because the tax liens

23 || had priornty over the lien being foreclosed. Interestingly, however, the Court’s reasoning

24 || 7
25 || #/
26

“ BANA attacks SFR’s BFP status on the grounds that it “did not bother to ask Alessi whether BANA
27 || tendered.” BANA's Opp., 16:1. However, assuming arguendo that this is true, as is demonstrated in
SFR’s Opposition and below, BANA did not properly tender payment and the attempted payment was
28 || rejected. Therefore, there was no “tender” for Alessi to announce at the sale or for SFR to inquire about.

-8-




l || incorporated the provisions of Nevada’s recording statute, which included the good faith |

2 || purchaser similar to a BFP:

3 Under our recording act, it is not enough that a subsequent purchaser record his
conveyance first, he must also be a purchaser "in good faith." A subsequent
purchaser with notice, actual or constructive, of an interest in the land superior to
5 that which he is purchasing is not a purchaser in good faith, and not entitled to the
protection of the recording act.

Id. at 499 {emphasis added). In other words, while Allison Steel is inapplicable, it nonetheless

held that a subsequent purchaser does not possess superior title when it is imputed with actual or

a0 e =1

constructive notice of a superior interest. Id. (emphasis added). Here, since NRS 116.3116(2)

10 || became effective prior to the first deed of trust, BANA, like the purchaser in Allison Steel, had

11 || actual or constructive knowledge of a superior lien to its deed of trust, the Association’s
17 || superpriority lien. Conversely, SFR had no knowledge of a superior or competing interest at the

13 || time it purchased the Property at the Association non-judicial foreclosure sale.

14 Furthermore, the rule set forth in Allison Steel is not applicable to non-judicial

foreclosure sales related to homeowner’s association liens and 1s unnecessary because of the SFR

16 || Decision. In Allison Steel, as to “a purchaser at a judgment salel,]” the court adopted the rule in

(T2} ARS-3300 FAX (T02) 485-3301
I,
Lh

LAS VEGAS, NEVADA §9139

17 || 8 Thompson on Real Property §4313, 371 {1963), that caveat emptor applies “to a sale under

KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

18 || execution” in the “absence of statute.” Id. Here, there is no secondary judgment sale or sale
1o || under execution, and Nevada is certainly not devoid of law governing this issue. Specifically,
70 || SER held that NRS 116.3116(2) gives associations a true super-priority lien, the non-judicial

71 || foreclosure of which extinguishes a first deed of trust. SER, 334 P.3d at 419 (emphasis added).

22 || Therefore, therc is no absence of law governing the effect of non-judicial foreclosure sales and
23 || therefore caveat emptor need not apply.

24 Lastly, BANA’s arguments regarding the extent of interest acquired by SFR via the
25 || association foreclosure sale are incorrect. BANA in essence argues that the language of NRS

76 || 116.31164(3)(a) and NRS 116.31166(3) mean that SFR received only what title Carias (unit

77 || owners) possessed at the time of the Association foreclosure sale. BANA’s Opp., 16:3-18. The

7g || argument then follows that because Carias’ interest was subject to BANA’s deed of trust, so too

-0.
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is SFR’s interest. Id. This interpretation is flatly wrong. As is well known, NRS 116.3116(2)
and the Nevada Supreme Court have already confirmed that first deeds of trust are extinguished
upon non-judicial foreclosure of the superpriority lien. NRS 116.3116(2); SFR, 334 P.3d at 419.
Therefore, it would be nonsensical to argue that NRS 116.31164(3)(a) and NRS 116.31166(3)
conveyed title to SFR subject to the unit owner’s first deed of trust, when NRS 116.3116(2) and
SFR provide for extinguishment. Accordingly, summary judgment in favor of SFR is
appropriate.

C. BANA'’s “Tender” Argument Fails

As fully discussed in SFR’s Opposition, BANA’s so-called “tender” argument fails. See
SFR’s Opp., pp. 4-9.

1. BANA Failed to Make its Payment Unconditional,

Although Nevada has not defined the term “tender,” other states within the 9th Circuit
have, and they have held that “tender” means the actual unconditional production of money."”
Here, BANA attempted a conditional payment in an amount ($720.00) less than the total amount
owed (32,930.00 - the amount the foreclosing trustee, Alessi, stated needed to be paid according
to its payoff demand letter). See BANA’s Opp., Ex. A, A-2 and A-3. BANA also conditioned
the proposed payment by putting forth the condition that any endorsement of the cashier’s check
will be strictly construed as an unconditional acceptance and an express agreement that the lien
has been paid in full. Id., Ex. A-3. As such, that conditional offer of payment cannot be

construed as a “tender.”

> See McDowell Welding & Pipefitting, Inc. v. United State Gypsum Company, 320 P.3d 579, 585 (Or.
Ct. App. 2014) (*To constitute a tender of money, the money must actually be produced and made
available for the acceptance...” “The prospect that payment might occur at some point in the future is not
sufficient for a court to conclude that there has been a tender...”); Gaffney v. Downey Savings and Loan
Association, 246 Cal Rptr. 421, 427 (Cal. Ct. App. 1988} (“[n]othing short of the full amount due the
creditor is sufficient to constitute a valid tender, and the debtor must at his peril offer the full amount.”); |
Allied Investments, Inc. v. Dunn, 663 P.2d 300, 301 (Idaho 1983) (“a mere offer to pay does not |
constitute a valid tender...”); Owens v. Idaho First National Bank, 649 P.2d 1221, 1222-23 (Idaho Ct.
App. 1982} (*‘a mere offer to pay does not constitute a valid tender, the law requires that the tenderer have
the money present and ready, and produce and actually offer it to the party.”); Bembridge v, Miller, 385
P.2d 172, 175 (Or. 1963) (tender requires the unconditional offer to pay the full amount of the debt and -
actual presentment of money); Equitable Life Assur. Soc. of United States v. Boothe, 86 P.2d 960, 962
{Or. 1939) (tender means “an unconditional offer of payment, consisting in the actual production, in
current coin of realm, of a sum not less than the amount due.™).
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1 Furthermore, to the extent BANA sent a check for 9 months of assessments, according to
2 || its calculations, the Nevada Supreme Court has yet to decide whether the superpriority portion of
3 |} the lien includes collection costs or not, in other words, whether a lender had to pay 9 months
4 Ii plus collections costs in order to protect its deed of trust. Furthermore, it is still unclear as to
5 || whether an association may include collection costs in addition to the 9 months of assessments as
6 || part of the superpriority lien. See Briefing, Horizons at Seven Hills v. Tkon Holdings, Nevada
7 || Supreme Court Case No. 63178, which raised this very issue and has been pending following full
8 || briefing since May 12, 2014. See U.S. ex rel. Calilun v. Ormat Industries, 1td., Slip Copy, 2015
9 [ WL 1321029, NO. 3:14-00325-RCJ-VPC (D.Nev. Mar. 24, 2015), at *7,
10 " Based on these facts, it is undisputed that BANA never tendered payment to the HOA.
11 || As such, the Association foreclosure sale was valid, and according to the Nevada Supreme

12 || Court’s binding interpretation of NRS 116.3116(2), because BANA did not cure the deficiency

§ é =|z 13 || after notice of the properly conducted Association foreclosure sale, BANA’s first deed of trust
2= |5
E;_ ;g * 14 || was extinguished, and therefore summary judgment in favor of SFR and against BANA is
= 2 <8
% 2 % % 15 | appropriate.
REvls
- Eﬁ w16 2. BANA’s Purported Super-Priority Payment Is An Unrecorded Interest In
Q zolE Property And Therefore Ineffective In Preserving BANA’s Lien.
SEIE 17
s
= 18 As fully discussed in SFR’s Opposition,'® BANA’s purported payment of the super-

19 || priority interest is void as a property interest as a matter of law against SFR because it was not

20 || recorded in accordance with Nevada’s laws. See NRS 111.315; NRS 106.220; see also Tae-Si

21 || Kim v. Keamey, 8§38 F.Supp.2d 1077, 1087-1088 (U.S. Dist. Nev. 2012) (an unrecorded interest

22 || in property is void against a subsequent purchaser if the subsequent purchaser’s interest is first

I~
143

duly recorded). IF BANA had made a proper tender or paid the Association’s lien, thereby
24 || elevating the lien priority of its first deed of trust, it would have had to record such evidence to
25 || be effective against the world. BANA’s failure to record any evidence of any such change in

26 || position prior to the Association foreclosure sale renders the purported payment void as against

28 || ¥ SFR’s Opp., at 5:17-8:20.
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SFR, and therefore SFR did not take subject to BANA’s deed of trust when it purchased the
Property.
3. Even if BANA’s Attempt to Pay was Proper, the Sale Cannot be Undone.

Even if even if this Court were to find that BANA’s payment constituted a proper tender,
and that BANA had no duty to record its interest, the sale to SFR would stand and BANA’s deed
of trust would be extinguished. As discussed in SFR’s Opposition and reiterated above, SFR can
rely on the deed recitals in the Trustee’s Deed Upon Sale as conclusive proof that the sale was
carried out in a proper, lawful and fair manner. Regarding any purported irregularitics, BANA
would have to seek its remedies elsewhere. SFR’s Opp., 8:22.0:22.

First, Alessi rejected BANA’s payment because it was not for the full lien or the full
super-priority portion of the lien. See BANA’s Opp., Ex. A. But, as discussed in Section IV(A)
above, this rejection, even if improper, still does not render the sale void or result in SFR taking
the property subject to BANA’s deed of trust because the sale is conclusive as to SFR. Moeller,
25 Cal.App.4th at §31-33 (finding that “[t]he conclusive presumption precludes an attack by the
trustor on the trustee's sale to a bona fide purchaser even where the trustee wrongfully rejected
a proper tender of reinstatement by the trustor[,]” and even where “the sale price was only 25
percent of the value of the property...” (emphasis added)).!” BANA’s remedy, if one is required,
is damages.'® Additionally, the statute does not provide the option of SFR taking subject to
BANA’s deed of trust, BANA has not and cannot demonstrate actual fraud, unfairmess, or
oppression by SFR at the publically advertised and held auction, and therefore SFR cannot be
subject to any acts that would set aside its unencumbered deed.

Second, BANA took no action to put the world on notice that it had any dispute with the

Association or Alessi regarding the amount needed to protect BANA’s priority. It did not file a

17 BANA’s attack on Moeller v. Lien is misplaced. The rule of law as stated in Moeller and recited
above, 1s clear and applicable. Here, SFR, a bonafide purchaser for value (although not required in
Nevada), received a trustee’s deed reciting compliance with the law, K. at 831. This created a conclusive
presumption as to SFR. Id. Thus, “fe]ven if respondent {trustor] had known of his right to a one-day
postponement, had exercised that right and had tendered the amount due, and the trustec [bank] had
improperly rejected the tender, the sale could not have been properly set aside against a bonafide
purchaser for value.” Moeller, 25 Cal. App.4th 822, 833 (emphasis added).

8 Qee fn. 11, infra.
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lawsuit and record a lis pendens to stop the sale and force the Association to provide the correct
amount. It did not appear at the sale and announce to the potential bidders that it was trying to
protect ifs interest. It sat silent to the world. Thus, the BANA cannot hold SFR accountable for
such knowledge.

In sum, where remedies at law exist, one cannot seek equity, which is what it would be
asking for if the sale were vacated or its deed of trust survived. SFR had nothing to do with
anything that took place prior to the sale and should not be held accountable. As such, regardless
of Alessi’s alleged conduct, according to the Nevada Supreme Court’s binding interpretation of
NRS 116.3116(2), BANA’s deed of trust was extinguished and the finality of that sale is
conclusive as to SFR such that the sale cannot be set aside nor can SFR’s deed be subject to

BANA’s deed of trust. Therefore, summary judgment in favor of SFR must be granted.

D. BANA Has No Right to Redeem its Priority on the First Deed of Trust Because
The Non-Judicial Foreclosure Sale Vested Title in SFR Without Equity or Right
of Redemption.

BANA claims that its “tender” prior to the Association foreclosure sale “redeemed” the
prority of the first deed of trust. BANA’s Opp., 12:16-17. BANA is incorrect because the
association foreclosure sale vested title SFR “without equity or right of redemption.”!” SFR, 334
P.3d at 419, citing NRS 116.31166(3). As the dissent in SFR explained, “the owner, as well as
the first security, will have no right to redeem the property under the majority's holding.” Id.

citing NRS 116.31166(3) and Bldg. Energetix Corp. v. EHE. LP, 129 Nev. ., 294 P.3d

1228, 1233 (2013) (recognizing that there is no right to redeem after a Chapter 107 non-judicial

' According to the Nevada Supreme Court,

sales without equity or right of redemption vest the purchaser with absolute
title:

[T]he law authorizing the mortgagee to sell is, in our opinion, so thoroughly
settied that it cannot now admit of a question. Such being the right of the mortgagee, it
follows as a necessary consequence that the purchaser from him obtains an absolute legal
title as complete, perfect and indefeasible as can exist or be acquired by purchase; and a
sale, upon due notice to the mortgagor, whether at public or private sale, forecloses all
equity of redemption as completely as a decree of court.

In re Grant, 303 B.R. 205, 209 (Bankr. D. Nev. 2003) (quoting Bryant v. Carson River
Lumbering Co., 3 Nev. 313, 31718 (1867)) (emphasis added).

-13 -
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1 || foreclosure sale because a sale under that chapter ‘vests in the purchaser the title of the grantor
2 || and any successors in interest without equity or right of redemption” (quoting NRS 107.080(5)).
3 This i3 consistent with long-standing Nevada non-judicial foreclosure law that “[i]f the

4 || sale is properly, lawfully and fairly carried out, [the bank] cannot unilaterally create a right of

Uh

redemption in [itself].” Golden v. Tomivasu, 79 Nev. 503, 518, 387 P.2d 989, 997 (1963).

)

Nevada law does not allow BANA or the Court to create a redemption period to save BANA
7 || from its own failure to properly protect its interest.¥ As such, BANA’s first deed of trust was |
8 || extinguished, and therefore summary judgment in favor of SFR and against BANA is

9 || appropriate.

10 E. No Issues of Material Fact Exist as to Commercial Reasonableness.

11 SFR thoroughly addressed the commercial reasonableness argument in its Motion*! and
12 || Opposition,** and therefore will not reiterate it in full here. That being said, BANA’s claim that
13 || this Court should deny SFR’s motion for summary judgment because the foreclosure sale was
14 || commercially unreasonable is flawed for several reasons.

First, NRS §116.31164 and §116.31166 are clear and unambiguous. Neither contain a
16 {| requirement that the sale be “commercially reasonable™ nor that the purchaser at the sale satisfy

17 || the requirements of a “bona fide purchaser.”

KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110
LAS VEGAS, NEVADA 9139
(702 485-3300 FAX (702) 485-3201
L
Lh

18 Second, a commercial reasonableness analysis does not mean comparing the price paid to
19 [ value.”® The Nevada Supreme Court has held that commercial reasonableness of an association

20 |i foreclosure sale deals with analyzing the sale process, and whether fraud, unfairmness or

nq || ** To the extent BANA is misusing the term “redeem” to mean “cured” the superpriority amount, as
~= || discussed above, BANA failed to actually tender without conditions. Furthermore, as discussed in full in
23 SFR’s Oppaosition and above, without notice to the world, any attempted “tender” by BANA would not
- affect SFR’s title clear of the deed of trust.

24} ' Atpp. 12-17.
25 *2 SFR’s Opp., p. 18.

23 BANA’s reliance on Will v. Mill Condominium Qwner’s Association, 848 A.2d 336 (Vt. 2004), is
26 || misplaced. The case is materially distinguishable. In Will, the court voided an association non-judicial
[oreclosure sale as commercially unreasonable because: (1) the price was low; (2) there was only one
27 || bidder; and (3) the association told the bidder what price would be acceptable. In addition, the
homeowner had tendered the amount to cure the lien on the same day as, but after the sale due to an
28 || apparent miscommunication between the Association and the homeowner as to the sale date,

-14 -
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oppression brought about the low price. Long v. Towne, 98 Nev. 11, 14, 639 P.2d 528, 530

(1982} (refusing to unwind a sale where the mortgage had been fully paid and the property was
sold at an association foreclosure sale for $3,000) (emphasis added).* The Long Court relied on
what had long been the law in Nevada regarding forced sales under a deed of trust, citing
Golden, 79 Nev. at 504: “mere inadequacy of price, without proof of some element of fraud,

unfairness or oppression as accounts for and brings about the inadequacy of price is not

sufficient to support a judgment setting aside the sale,” Long, 98 Nev. at 13; see also Boumne
Valley Court Trust v. Wells Fargo Bank. N.A., 80 F.Supp.3d 1131, 1136 (D.Nev. 2015).

Put simply, in Nevada a commercial reasonableness analysis never deals with comparing
price paid to value. All the price paid can do is trigger closer scrutiny of the sale process. But
the analysis is never looking at the price paid. Instead, the analysis is looking at the sale process
i.e. whether proper notice was given, whether the bidding was competitive, and whether the sale

was conducted pursuant to...normal procedures. lama Corp. v. Wham, 99 Nev, 730, 736, 669

P.2d 1076, 1079 (1983). In other words, commercial reasonableness deals with looking at
whether there was conduct that led to the low price, not simply comparing price to value.

Here, BANA has offered no evidence of any fraud, unfairness or oppression in the sale
process that would justify setting aside the sale. The Association’s sale was publically noticed, as
required by statute, multiple bidders attended the auctions, and neither the homeowner nor
BANA paid an amount to cure the lien before the sale. *> Here, viewing the transaction as a
whole, the sale was commercially reasonable, and as a matter of law, BANA cannot rely on
SFR’s bid as evidence that it was not.

Third, fair market value of a property is not applicable to a forced sale situation. Bourne

** BANA's reliance on the Restatement (Third) of Property §8.3, for the general proposition that
foreclosure sales can be voided if 20% less then fair market value, is misguided. First, the Restatement
clearly notes the “considerable deference” given to trial courts on the issue of price adequacy. Second,
the Nevada Supreme Court has already provided guidance on the commercial reasonableness in
association foreclosure sales. Long, 98 Nev. at 14, Third, this argument ignores the failure of fair market
value to give consideration to a forced sale context. BFP v. Resolution Trust Corporation, 512 U.S. 531,
114 S.Ct. 1757 (1994).

23 BANA claims the Association’s rejection of BANA’s payment was bad faith, but this fact, even if true
(which it is not ~ see Section IV(C) above), does not rise to fraud or oppression on the part of SFR.
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1 i Valley, 80 F.Supp.3d at 1136; BFP v. Resolution Trust Corporation, 511 U.S. 531, 537-549, 114
2 || 8.Ct. 1757, 1760 (1994)."°* BANA wants to focus on the price paid, while ignoring the reality of |
3 I the market. The low price was not driven by any untoward conduct, but driven by lenders like
4 | BANA. Specifically, because lenders challenged whether an NRS 116 sale extinguished the first
5 || deed of trust, purchasers at Association foreclosure sales did not know for certain what they were
6 || buying. The Boume Valley Court thoroughly described the reality of the market that was driving
7 | the low prices:
8 The commercial reasonableness here must be assessed as of the time
the sale occurred. Wells Fargo’s argument that the HOA foreclosure
9 sale was commercially unreasonable due to the discrepancy between
the sale price and the assessed value of the property ignores the
10 practical reality that confronted the purchaser at the sale. Before the
Nevada Supreme Court issued SFR Investments, purchasing property
11 at an HOA foreclosure sale was a risky investment, akin to purchasing
a lawsuit. Nevada state trial courts and decisions from the United
- 12 States District Court for the District of Nevada were divided on the
7 = issue of whether HOA liens are true priority liens such that their
CEglz 13 foreclosure extinguishes the first deed of trust on the property. SFR
g 3 e a Investments, 334 P.3d at 412. Thus, a purchaser at an HOA
myzE 14 foreclosure sale risked purchasing merely a possessory interest in the
E‘ Z£IIE property subject to the first deed of trust. This risk is illustrated by the
mzZlE 19 fact that title insurance companies refused to issue title insurance
Rz 4z policies on titles received from foreclosures of HOA super priority
=ZgE 16 liens absent a court order quieting title. (Mot. to Remand to State
Oz~ 3 Court (Doc. #6, Decl. of Ron Bloecker.) Given these risks, a large
E Basig 17 discrepancy between the purchase price a buyer would be willing to
2 G " pay and the assessed value of the property is to be expected.
19 || Bourne Valley, 80 F.Supp.3d at 1136.27 BANA cannot create the very market which drove the
20 §| low prices, and then claim the sales were not commercially reasonable.
21 In sum, although not required by NRS 116, the Association sale was commercially

22 || reasonable, and summary judgment in favor of SFR is appropriate.

23 ||

¢ See SFR’s Mot., 15:2-16:3, for full analysis of BFP v. Resolution Trust Corporation.

25 || ¥ BANA’s attempt to distinguish Bourne Valley is flawed. First, the fact that the bank’s argument in
Bourne Valley was that the price paid shocked the conscience, versus here where the alleged disparity
26 || between purchase price and purporied “fair market value” was allegedly 25%, is irrelevant. In Boume
Valley the Court still found the sale commercially reasonable. Id. at 1136. Second, BANA’s attempted
27 || payment is not “evidence of fraud or any other procedural defects or other irregularities in the conduct of
the sale what would require the Court to void the sale.”™ 1d. The attempted payment was not a tender, and
28 || evenifit was, this is not fraud or oppression attributable to SFR.

-16 -
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F. BANA Lacks Standing to Challenge the Constitutionality of NRS 116.3116;
1 BANA Received Actual Notice of the Association Foreclosurce Sale
2
BANA lacks standing to assert its claim that NRS116.3116 facially violates its due
i process rights because BANA was, in fact and application, provided actual notice of the
) Association’s non-judicial foreclosure sale. See excempts from deposition of Rule 30(b)(6)
? witness for BANA, George (Strat) Spiel, attached hereto as Ex. A-1 at 20:4-23; see also Wiren v.
° Eide, 542 F.2d 757, 762 (9th Cir. 1976) (“receipt of actual notice deprives [appellant] of standing
! to raise the claim” that the statutory notice scheme violated due process); see also Green Tree
| Servicing, LLC v. Random Antics. LLC, 869 N.E.2d 464, 470-71 (Ind. Ct. App. 2007) (where
’ one receives actual notice cannot claim that the noticing provisions of the statute are
o unconstitutional). Any irregularity in notice does not violate due process where one has actual
! notice of the action to be taken. See United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260,
= E— 2 272, 130 S.Ct. 1367, 1378 (2010) (debtor’s failure to serve a summons and complaint does not
% % % § 12 violate due process where creditor received “actual notice of the filing and contents of [debtor’s
E % g g o Chapter 13] plan.”™); see also In re Medaglia, 52 F.3d 451, 455-56 (2d Cir. 1995} (“[D]ue process
§ % z g 1s not offended by requiring a person with actual, timely knowledge of an event that may affect a
O % % % 10 right to exercise due diligence and take necessary steps to preserve that right.”) (cited with favor
5 gj = U in SFR, 334 P.3d at 418.) Here, BANA knew about the Association foreclosure sale when it
i ' received notice of the sale and chose not to take appropriate action to prevent the sale and
v therefore cannot claim injury as a result of the noticing provisions of the statute.
?0 Although Nevada does not have the same Article III standing requirements as federal
. courts, “Nevada has a long history of requiring an actual justiciable controversy as a predicate to
> judicial relief.” Kahn v. Dodds (In re AMERCQO Derivative Litig.), 252 P.3d 681, 694, 2011
# Nev. LEXIS 18§, *19-20 (Nev. 2011) (citing Doe v. Brvan, 102 Nev. 523, 525, 728 P.2d 443, 444
* (1986)). “In cases for declaratory relief and where constitutional matters arise, this court has
zz required plaintiffs to meet increased jurisdictional standing requirements.”®® Stockmeier v. Nev.
27 1l 28 T be sure, the Nevada Supreme Court in Stockmeier stated that “where the Legislature has provided |
78 the pea_:)ple of N_evada with cr::rtain' statutory rights, we have not re.quired constitu‘t,ional standing to assert
- such rights but instead have examined the language of the statute itself to determine whether the plaintiff
~17 -
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Dep't of Corr, Psychological Review Panel, 122 Nev. 385, 393, 135 P.3d 220, 225-226 (2006)

(citing Bryan, 102 Nev. at 525-26, 728 P.2d at 444-45); see also Sereika v. State, 114 Nev. 142,

151, 955 P.2d 175, 180 (1998) (holding that Sereika lacked standing to challenge the
constitutionality of a potentially applicable statute on the basis that it may be unconstitutionally
applied to others not at issue in the case). Specifically, to demonstrate constitutional standing,
BANA must demonstrate (1} it suffered an “injury in fact” to a legally protected interest; (2)
there is a causal connection by what the injury and the conduct complained of; and (3) it is likely
the injury would be redressed by a favorable decision,” In this instance, BANA has not been able

to demonstrate that it has standing to claim the applicable statutes are unconstitutional. Miller

v.Warden. Nevada State Prison, 112 Nev. 930, 936, 921, P.2d 882, 885 (1996).

In sum, because BANA was provided with actual notice of the Association’s non-judicial
foreclosure sale, it lacks standing to assert its claim that NRS116.3116 facially violates its due

process rights. Summary judgment in favor of SFR 1s appropriate.

G. NRS 116 is Constitutional.

As elaborated in SFR’s Opposition,”” BANA’s facial due process challenge to NRS 116
fails because the Nevada Supreme Court has already decided the 1ssue and has done so in a
manner that honors the constitutional avoidance doctrine, and BANA fails to identify a state
actor, even if it has potentially identified state action. For due process to be implicated, both

must exist.

L The Nevada Supreme Court has alveady decided the issue, in
compliance with the Constitutional Avoidance Doctrine.

Statutes are presumed to be valid, and the challenger bears the burden of showing that a

statute 1s unconstitutional.” Tam v. Fighth Jud. Dist. Ct., 131 Nev. ,  P3d | 2015 WL

5771245 at *2 (Adv. Op. No. 80, Oct. 1, 2015} (quoting Silvar v. Eighth Judicial Dist. Court, 122

(continued)

had standing to sue.” 122 Nev. at 393, 135 P.3d at 226. Here, NRS 116.3116 does not establish the
standing criteria for lawsuits against a homeowner association or their trustee for non-compliance with
this chapter. For comparison, the Stockmeier court explained that the applicable NRS 241.037(2) stated
“any person denied a right conferred by [NRS Chapter 241] may sue,” id.; no such statement appears in
NRS Chapter 116.

* SFR’s Opp., pp. 9-18.
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1 || Nev. 289,292,129 P.3d 682, 684 (2006)). The party making a facial challenge to a statute “bears

(3%

the burden of demonstrating that there is no set of circumstances under which the statute would

3 || be valid.” Déja vu Showgirls v. State, Dept. of Tax.., 130 Nev. | , 334 P.3d 392, 398

N

(Nev. 2014); see Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. 502, 509, 217 P.3d 546,

552 (2009) (citing Washington State Grange v. Washington State Republican Party, 552 U.S.

442, 449, 128 S.Ct. 1184, 1190 (2008) (noting that the Supreme Court of the United States

-~ ©v  Lh

reaffirmed the requirement that a statute be void in all its applications to be successful, when
8 || civil statutes are at issue). Facial challenges are generally disfavored because they rest on
g || speculation, and “run contrary to the fundamental principle of judicial restraint that courts should

bbb

10 || neither “‘anticipate a question of constitutional law in advance of the necessity of deciding it

11 § nor “‘formulate a rule of constitutional law broader than is required by the precise facts to which

12 || itis to be applied.”™ Washington State Grange, 552 U.S. at 450-451.

§ ég s 13 Courts must “avoid considering the constitutionality of a statute unless it is absolutely
E ;g % 14 || necessary to do so.” Sheriff v. Andrews, 128 Nev. |, [ 286 P.3d 262, 263 (2012). Likewise,
% gé >§<: 15 || courts “will not decide the constitutionality of a statute based upon a supposed or hypothetical
,:5: Eg % 16 || case which might arise thereunder.” Carlisle v. State, 98 Nev. 128, 131, 642 P.2d 596, 598
;%% % 17 1| (1982). These precepts emanate from and perpetuate the constitutional aveidance doctrine,
o

18 i| Ashwander v. Tenn. Valley Auth., 297 1U.S. 288, 341, 346-48 (1936) (Brandeis, J., concurring).

19 || Justice Frankfurter described this doctrine as “the most fundamental principie of constitutional

20 || adjudication [.]” U.S. v. Lovett, 328 U.S. 303, 320 (1946) (Frankfurter, J., concurring). BANA

21 || ignores this important doctrine; this Court, however, cannot. If the Court can interpret the

22 || statutes constitutionally, it must.

23 The Nevada Supreme Court majority in SFR Investments Pool 1. LLC, v. U.S. Bank.

24 || N.A., recognized the incorporation of NRS 107.090 by NRS 116.31168(1), and making the
25 || provisions “apply to the foreclosure of an association’s line as if a deed of trust were being
26 | foreclosed.” SER, 334 P.3d at 411. The majority expressly noted that though the incorporation of
27 || NRS 107.090(3)}(b) and (4) both the notice of default and notice of sale were required to be given

28 |l to “[e]ach other person with an interest whose interest or claimed interest is subordinate to the

-19-
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deed of trust.” Id. (quoting 107.090(3)(b})). Thus, by incorporation, this means that notice is
required to each person whose interest is subordinate to the Association’s lien. These provisions
are in addition to providing notice to each person with an interest who has requested notice.*
See 107.090(2), (3)(a); see also 116.31163; 116.311635(1)Db)(1)-(2). The SFR dissent also
recognized that the statutes require notice of default and sale be sent to the lenders, as junior
lienholders, through the incorporation of NRS 107.090. SFR, 334 P.3d at 422. Thus, to the extent
BANA asks this Court to interpret NRS 1163116 et seg. otherwise, and render them |
unconstitutional, this Court must decline.
2 BANA Misapplies the Analyses Required to find State Actor.

BANA’s due process analysis still cannot overcome the lack of state actor. If there is no

state actor, then due process — including concerns about “notice” — is inapplicable. Brentwood

Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S8. 288, 295, 121 S.Ct. 924 (2001);

Rendell-Baker v. Kohn, 457 U.S. 830, 838, 102 S.Ct. 2764 (1982) (“If the action of the

respondent school is not state action, our inquiry ends.”). Moreover, the burden of establishing
a state actor is on the party claiming a deprivation of a constitutionally protected interest.

Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 156, 98 §8.Ct. 1729 (1978). Such a burden is steep and

“necessarily fact-bound[.]” Brentwood, 531 U.S. at 289. Yet, BANA provides no facts regarding

this Association and this case to show that the Association here was acting in the capacity of the
state. Unlike mechanics liens, which are not only creatures of statute but require the use of the
judicial system to enforce, there is no state actor enforcing an association lien. Even if this Court
were to presume state action arising from the adoption of the UCIOA as Chapter 116, a private

party relying on a state-created procedural scheme 1s not suttficient to invoke due process:

While private misuse of a statute does not describe conduct that can be attributed
to the State, the procedural scheme created by the statute obviously is the product
of state action. This is subject to constitutional restraints and properly may be

/il

* BANA’s argument that recent changes to NRS 116 noticing provisions support its interpretation of the
statutes is unavailing. The Legislature simply took the notice required under NRS 107.090(3)(b) and (4)
and incorporated 1t directly into 116. It did not change to whom notice was already required.
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i
addressed in a § 1983 action, if the second element of the state-action
. requirement is met as well.
2
3 Lugar v. Edmondson Oil Co., Inc., 457 U.S. 922, 941 (1982) (emphasis added). In Lugar, the
4 “second element of the state-action requirement” is “the party charged with the deprivation must
5 be a person who may fairly be said to be a state actor.” Id. at 937 (emphasis added). Again, due
p process” protections do not extend to private actor’s private conduct. Am. Mfr. Mut. Ins. Co. v,
. Sullivan, 526 U.S. 40, 50, 119 S.Ct. 977 (1999). Rather, the private actor must be performing
" functions that are traditionally and exclusively performed by governments. Flagg Bros., 436
ol U.S. at 158.
10 3. Nothing in NRS 116 Compels an Association to Foreclose;
that is the Association’s Private Decision.
11
= BANA misleads this Court by claiming there is “government compulsion.” BANA’s
% E 13 Opp., 20:1-13. BANA points to the requirement of a super-priority lien that is not waivable, and
E % % g L4 arises only by statute. Id. at 20:12-13. BANA cannot make such a blatant statement regarding
% %g ij 15 H the existence of the right coming only through statute, however. Prior to 1992, a common-
g %g % . interest community could have acquired its lien and had the power to foreclose through the
; E g fﬂ‘ 17 declaration of CC&Rs. It is impaossible to know if any given association created after 1992 would
Z :Ef il 18 have chosen to incorporate such power in the absence of NRS 116. In fact, BANA’s reliance on
19 the inability to enforce a “mortgage protection clause” belies its assertion that an association’s
- lien could not be prior to a first deed of trust without the statutes, That suggests, without basis,
21 that no declaration recorded before 1992 included a mortgage protection clause, because such
. protection would be unnecessary.
;; More importantly, BANA fails to focus its analysis on the very act that deprived it of its
0y property interest — the decision to enforce the lien and act of foreclosure. As one federal district
)5 court noted, “the power to impose fines or enforce liens are not traditional and exclusive
26 governmental functions.” Snowdon v. Preferred RV Resort Owners Ass’n, No. 2:08-cv-01094-
- RCJ-FPAL, at *14:14-15 (D. Nev. Apr. 1, 2009), aff'd, 379 Fed. Appx. 636 (9th Cir. 2010)
28 (“[Association] did not perform the traditional and exclusive public function of municipal |
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governance.” (internal citation omitted)}. The United States Supreme Court has never held that
the enactment of a remedy transforms a private entity into a state actor. Sullivan, 526 U.S. at 53
(*We have never held that the mere availability of a remedy for wrongful conduct, even when
the private use of that remedy serves important public interests, so significantly encourages the
private activity as to make the State responsible for it.”"). Indeed, the United State Supreme Court

held in Flageg Bros, New York’s enactment of UCC 7-210 did not significantly encourage a

warehouse owner’s decision to send a letter threatening to sell belongings. Flagg Bros., 436 U.S.
at 165. Instead, the Court recognized that a State’s mere acquiescence in private conduct does |
not constitute state action and enacting a statute to permit such action does not constitute
“encouragement” or compulsion. ld. Indeed, the 9th Circuit has held that merely enacting
statutes that provide a framework for non-judicial foreclosure under NRS 107 does not transform

that private act into a state action. Charmicor v. Deaner, 572 F.2d 694, 695 (9th Cir. 1978).

“[T]he statute creates only the right to act; it does not require that such action be taken.” Id.
Nothing requires or compels an association to foreciose. That decision is purely private.
See 116.3102(3) (granting the executive board the authority to determine whether to take

enforcement action to collect unpaid assessments). Thus, BANA’s compulsion analysis fails.

4. The State is not “Intertwined” in the Association’s Decision to
Foreclose and Foreclosure.

Like its tortured reading of case law to try and show “compulsion” or coercion, BANA’s

argument regarding an “intertwinement” under Culbertson v. Leland, 528 F.2d 426 (9" Cir.

1975), 1s equally misguided. BANA’s Opp., pp. 20-23. Since Culbertson was decided, the

United States Supreme Court has determined a right’s origins (1.e. statutory or common law) do |

not dictate whether a private entity is a state actor. S.F. Arts & Athletics, Inc. v. USQC, 483

U.S. 522, 547, 107 S.Ct. 2971 (1987) (*Nor is the fact that Congress has granted the USQOC |
exclusive use of the word ‘Olympic’ dispositive. All enforceable rights in trademarks are created |
by some governmental act, usually pursuant to a statute or the common law. The actions of the
trademark owners nevertheless remain private.”). Similarly, that Court has never held the

enactment of a remedy transforms a private entity into a state actor. Sullivan, 526 U.S. at 53
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(*We have never held that the mere availability of a remedy for wrongful conduct, even when
the private use of that remedy serves important public interests, so significantly encourages the
private activity as to make the State responsible for it.”).

As the Ninth Circuit determined in Charmicor, a foreclosure sale under NRS 107 did not

implicate due process, noting that the statutory source of a power or right “does not necessarily

transform a private, non-judicial foreclosure into state action.” Charmicor, 572 F.2d at 695-696.

The court further recognized that Culbertson did not stand for the proposition that the source of

the rights being enforced was dispositive to the issue of state action:

[Elven this court’s opinion in Culbertson v. Leland, 528 F.2d 426 (9" Cir. 1975),
holding that Arizona’s Innkeeper’s Lien Statute colored otherwise private
transactions with state action, did not consider the statutory source of the rights
involved to be determinative. Two judges thought that the distinction between
statutory and common law rights did not matter at all, 528 F. 2d at 435, n.5, 436-
437, and one stated that the distinction, while a factor to be considered, was not
dispositive of the state action issue. Id. at 431,

Charmicor, 572 F.2d at 696. The court held that “the distinction between the sources of the

California [contractual right] and the Nevada [statutory right conferring power of sale on a
trustee] powers of sale does niot compel, or strongly support, a holding that the latter constitutes
state action, nor does it call into question the district court's reliance upon California cases.” Id.
at 696.

BANA alleges that the state “imposed an obligation to pay sums due on a lien onto a
party who has no connection to the debt.” BANA’s Opp., 22:22-24. This grossly misstates
BANA’s obligation. BANA has no obligation to pay anything, unless it wishes to protect its own
interest, like any junior lienholder can do when a senior lienholder attempts to foreclose.
Additionally, BANA voluntarily took on the possibility of that obligation in the First Deed of
Trust. See BANA’s Motion for Summary Judgment (“BANA’s Mot.”), Ex. A: First Deed of
Trust — Planned Unit Development Rider (giving the lender the right to pay association dues if
the borrower does not).

Second, as discussed above, the Association could have had a senior lien for assessments

through the CC&Rs, thus it is not a given fact that its rights did not exist at common law. In fact,

-3 .




1 || at common law, a lienholder had priority if it was first in time, even if unrecorded. The recording

2

statutes changed common law. Third, the shift in the amount does not change the fact that this
3 || shift came because of the bank’s own misconduct and failure to foreclose promptly, and still did
4 {l not compel foreclosure by the associations. Fourth, as set forth above, all non-judicial
5 || foreclosure in the State of Nevada is regulated through state law — that does not make the
6 || foreclosing party a state actor. Such an assertion would (1) make all lenders state actors when
7

they foreclose, contrary to Charmicor; and (2) make all lender foreclosures prior to 1989

R || unconstitutional, as NRS 107.090(3)(b} became law at that time - expanding the request notice

0 | statutes of 107.090 to include notice to junior lienholders of record. 1989 Nev. Stat,, ch. 306, § 1,
10 || at 644. That cannot be what BANA means. Finally, nothing prevents associations and secured
11 || lenders from reaching agreements that would protect a lender’s lien priority, it just cannot be |
12 || through waiver of an association’s super-priority lien.

13 Again, BANA misses the point. The analysis must focus on the actual act that would
14 || deprive it of its interest — the decision to foreclose and the foreclosure. Both of which are private
decisions made by private parties simply using a state-authonized procedure without the
16 || extensive involvement of state actors (like the courts or sheriff) to accomplish the result. Just as |

17 | BANA had to make a private business decision as to whether or not to pay to protect its security

L.AS VEGAS, NEVADA §9139
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18 || interest. That is solely their deciston and their risk.
19 Pue process is not implicated because there is no state actor. Even if it was, however, the
20 | constitutional avoidance doctrine and the SFR Court have already determined that due process is

21 | not offended by NRS 116 non-judicial foreclosure statutes.

22 5. The Statutes Requiire Notice to All Junior Lienholders of Record.

23 BANA points to the Mennonite and Mullane decisions to support its position that any

24 | party must receive actual notice to satisfy due process. BANA’s Opp., pp. 23-26. This is patently
25 || inaccurate, constituting a rejection of United States Supreme Court precedent. To be clear, due

26 || process, if 1t were required here, does not require actual notice. Specifically, “our cases have

27 || never required actual notice.” Dusenbery v. U.S., 534 U.S. 161, 171, 122 8.Ct. 694 (2002). Due

28 || process requires only that the noticing be “reasonably calculated...to apprise interested parties of

-4 .
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the pendency of the action[.]” Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314,

70 S.Ct. 652 (1950). If a notice identifies an event that will impact an individual’s property

interest, then due process 1s satisfied. United Student Aid Funds, 559 U.S. at 272 (bankruptcy
plan’s filing and contents); Jones v. Flowers, 547 U.S. 220, 239, 126 S.Ct. 1708 (2006) (tax

sale); Dusenbery, 534 U.S. at 168 (cash forfeiture); Mennonite Bd. of Missions v. Adams, 462

U.S. 791, 798, 103 S.Ct, 2706 (tax sale).

Here, the Association’s notice satisfied due process because it was “reasonably
calculated...to apprise [BANA] of” the pendency of the Association’s foreclosure. Mullane, 339
U.S. at 314, Thus, BANA’s motion should be denied and SFR is entitled to summary judgment.

Furthermore, despite BANA’s assertions to the contrary, NRS 116 is not an “opt in”
statute. As discussed supra, in Sec. F(1), both the majority and the dissent in the SFR decision
recognized that, through incorporation of NRS 107.090, including subsection 3(a), requires
notice to all junior lienholders of record. SFR, 334 P.3d at 411, 422. As the Hon. Linda Bell
recognized in analyzing the statutes for facial constitutionality, “Chapter 116, if read in a |

vacuum,” it could lead to an erroneous interpretation that” lenders are only entitled to notice

upon request. SFR Investments Pool 1. LLC v. Wells Fargo Bank. N.A., 2015 WL 4501851, at

*6 (Nev.Dist.Ct. July 21, 2015). However, Judge Bell, like the Nevada Supreme Court,
understood that NRS 116.31168 incorporated fully NRS 107.090, not just some portions thereof.
Even more recently, the Hon. Judge Susan Johnson, granted summary judgment in favor of SFR,

by ruling that the Plaintiff’s facial challenge of NRS 116 fails because reading the statutes as a |
whole, and in conjunction with well-established related law, ensures mortgage holders and other

interested parties be sent actual notice of the association’s impending non-judicial foreclosure.

Bank of New York Mellon Corp. v. SFR Investments Pool 1. LLC, 2015 WL 4945714, at 7

(Nev.Dist.Ct. August 19, 2015).
Even if BANA was correct about the statue, which it is not, it mischaracterizes the Fifth

Circuit’s holding in Small Engine Shop, Inc. v. Cascio, 878 F.2d 883, 892-93 (5th Cir. 1989).

BANA’s Opp., 25:13-17. The Small Engine court did not strike down any statute.’! Rather, it

! BANA insists that Small Engine struck down a “request-notice™ statute as unconstitutional; this |
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expressly held that the request notice statute at issue “acts only to supplement Louisiana’s
preexisting constructive notice scheme in Louisiana foreclosure actions.” Id. The court, out of
adherence to the constitutional avoidance doctrine, articulated a way for courts to read “request-

notice” statutes constitutionally. Id. at 890. As in Small Engine, if NRS Chapter 116’s had |

request-notice provisions, they would be constitutional, especially when construed in conjunction
with Nevada’s recording laws, (NRS Chapter 111), and with the requirements of NRS 116.31168

and NRS 107.090. At bottom, Small Engine provides this Court with a blueprint for how to give

request-notice provisions a constitutional construction. Small Engine, 878 F.2d at §89.%

The non-judicial noticing requirements of NRS 116 require notice to lenders. BANA |
simply refuses to acknowledge that its own actions caused its loss, not those of the Association, *
its agent, and certainly not those of SFR. Summary judgment in favor of SFR is appropriate.

6. BANA’s Remedy Argument Fails for Lack of State Actor/Action.

In a “Hail Mary” attempt to save itself from its own inaction, BANA claims that NRS
116 fails to provide it a remedy. BANA’s Opp., pp. 27-28. Yet, for the very reasons stated
above, due process is not implicated. The case on which it hangs its hat does not support this

argument. 1d. at 28:6-10. Garcia-Rubiera v. Fortuno is factually and legally distinguishable. 665

F.3d 261 (1st Cir. 2011). There, the Commonwealth of Puerto Rico required persons to purchase
mandatory insurance from either the state or privately. Id. at 264. The case involved an attempt
to recover duplicate payments made to and collected by the state. Id. at 265 (emphasis added).

At issue were the procedures involved in obtaining the reimbursement from the state, Id.

(continued)

disregards that case’s admonition that “[blecause Small Engine did not reqguest notice under
La.Rev.Stat.Ann. 13:3886, we do not decide whether the provisions of the statute are constitutional in
their entirety.” Small Engine, 878 F.2d at 893 n.9.

2 As the Hon. Robert C. Jones stated in rejecting a facial constitutional argument, “[tthe first mortgagee
has no befter notice-based argument against an HOA than the second mortgagee has against the first
mortgagee.” Nationstar Morigage, LLC v, Rob and Robbie, L1.C, No. 2:13-cv-01241-RCI-PAL, 2014
WL 3661398 at *3 (Order) (D.Nev. July 23, 2014) (order rejecting the lender’s due process arguments
and denying lender’s motion for summary judgment). The Court recognized that, like a second
morigagee, the first morigagee as a junior lienholder to the association “is aware when deciding whether
to take its security interest that the putative that the senior party may foreclose upon a future
delinquency.” Id. The Rob and Robbie court went so far as to admonish the first deed holder, stating that
“‘[a] junior secured party cannot be heard to complain that he was too lazy or disorganized to keep abreast
of the freely available public notices as to the property in which he has an interest.” Id.

-6 -
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(emphasis added). Thus, there is not only state action in the legislation, but there is a state actor
involved in the procedures at issue. Because there is no state actor here, the due process analysis
falls flat. Furthermore, BANA had a full set of remedies, including the one it gave itself, the
ability to pay the entire amount owning and adding it to the loan principal. See BANA’s Mot.,
Ex. A. Additionally, at its disposal was the ability to seek court intervention and injunctive relief
prior to the sale, It did not avail itself to those options either.

NRS 116 foreclosure procedures do not implicate due process and, even if they do, fully
provide due process and a means for junior lienholders to protect themselves. See SFR, 334 P.3d
at 418. Thus, this Court should not reward BANA for failing to take care of its security interest
by way of this flawed argument.

H. BANA cannot use the Supremacy Clause to Displace Nevada Law

SFR thoroughly addressed the Supremacy Clause argument in its Motion,*® and therefore
will not reiterate it in full here. However, as elaborated in SFR’s Motion, BANA cannot use the
Supremacy Clause to displace Nevada law.

BANA claims that the loan underlying the Deed of Trust is FHA insured. Assuming
arguendo that this is true, 1t would not be enough to save BANA, as BANA lacks standing to
assert the rights of a federal agency.** However, even if BANA had standing to assert the rights

of a federal agency (which it does not), its argument fails as the Supremacy Clause does not

33 SFR’s Mot., pp. 17-20.

** BANA's reliance on Washington & Sandhill and Saticoy Bay is misplaced. As for Washington &
Sandhill Homeowners Ass’'n, v. Bank of Am.. N.A., No. 2:13-cv-01845-GMN, 2014 W1 4798365 (D.
Nev. Sept. 25, 2014), that case did not determine that HUD insurance was a federal property interest.
Washington & Sandhill, 2014 WL 47989565 at *6. It expressly never reached the issue. Id. Besides,
Washington & Sandhill incorrectly relied on the three distinguishable Ninth Circuit NHA decisions, in
which the actual property interest was already transferred to HUD. Similarly, BANA’s reliance on
Saticoy Bay, LLC is also misplaced as that case never concluded that HUD insurance was federal
properly either. Saticoy Bav. LLC v. SRMOF II 2012-1 Trust, 2:13-cv-1199 JCM-VCF, 2015 WL
1990076 (D. Nev. April 30, 2015). Further, Judge Dorsey rejected Washington & Sandhill. In Freedom
Mortgage Corp., the court recognized that the purpose of HUD is not frustrated by NRS 116 because
Nevada HOA laws “are entirely consistent with [HUD’s] goals of improving residential community
development, eliminating blight, and preserving property values.” Freedom Mortgage Corp. v. Las Vegas |
Development Group, LLC, No. 2:14-cv-01928 JAD-NJK 2015 WL 2398402 *9 (D.Nev. 2015). In fact, !
HUD’s policy is not only consistent with Nevada HOA laws, it is harmonious because “[ijn superpriority
lien states, the HUD-insured lenders’ obligation to prevent foreclosure by satisfying HOA liens in not an
aspirational goal; it's a requirement.” Id. at *6.
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| apply to this matter. BANA, a private litigant, misleadingly uses the Supremacy Clause in an
2 || attempt to displace state law in direct contravention to United States Supreme Court precedent.
3 || BANA’s misapplication of the Supremacy Clause is glaring. As fully discussed in SFR’s
4 || Motion,>” the United States Supreme Court has already determined that private litigants cannot

5 |} use the Supremacy Clause to displace state law. Armstrong v. Exceptional Child Care Ctr., Inc.,

6 || 575 U.S. 135 S.Ct. 1378, 1383-85 (2015). Indeed, in Armstrong this country’s highest

T

7 | court clarified the Supremacy Clause’s purpose and scope, doing so by reversing an unpublished |

Ninth Circuit opinion. Id. at 1383. Armstrong determined the Supremacy Clause does not

9 || authorize private litigants to: (i) displace state law or (i1) enforce federal law. Id. at 1383-85,
10 || Rather, a judge-made equitable remedy allows private parties to enjoin government actors from
11 }f violating federal law. Id. at 1384-85. And, Congress — via a law’s text — determines who can
12 |l enforce a federal statute. Id. at 1383-84. Here, and under Nevada law, Association’s sale
13 | extinguished the first deed of trust. SFR, 334 P.3d at 419.

14 BANA is trying to use the Supremacy Clause to preempt NRS Chapter 116. BANA

relies on pre-Armstrong readings of the Supremacy Clause and preemption jurisprudence. See

16 || BANA’s Opp., 28:12-29:4, BANA cannot use the Supremacy Clause to preempt 116 because

LAS VEGAS, NEVADA E9139
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17 || that Clause is not a source of rights, and preemption jurisprudence does not recognize any
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18 || corresponding cause of action. At bottom, Armstrong rejects BANA’s use of the Supremacy |

19 i Clause — a proposition confirmed by Armstrong’s facts.

20 I. There Is No Conflict Between NRS 116 and HUD’s Objectives and Policies.

21 BANA claims that NRS 116 undermines the HUD’s objectives and policies and therefore

22 || violates the Supremacy Clause. One of the so-called conflicts that BANA believes exists is that _
23 | HUD requires a lender to present clear title and/or that a variance from this requirement is time
24 | intensive. BANA’s Opp., 30:4-6. But what BANA fails to consider or intentionally ignores is
25 | that all it has to do is pay off the Association lien in order to preserve its interest. In so doing, it

26 || preserves its deed of trust, and its right to foreclose, which in turns preserves its ability to present

28 Il 33 SFR’s Mot., 7:11-22
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1 || clear title to HUD. But not wanting to comply with state law, and there being a conflict with state

W

law are too different things. Here, BANA simply did not comply with Nevada law and now it has
3 “ found itself in an untenable position whereby it cannot claim the insurance proceeds from HUD
because it cannot present clear title. But nothing in the HUD guidelines prohibited BANA from
paying the Association lien to preserve its interest. In fact, HUD’s guidelines even provide for
reimbursement when a bank does pay the Association lien. See BANA’s Opp., Ex. I - U.S.
Department of Housing and Urban Development May 31, 2013 Mortgagee Letter, p. 5.°° In

other words, HUD not only encourages banks to comply with Nevada law, and other states with

W o -3 v th I

H Association lien statutes for that matter, but it provides a reimbursement mechanism when a
10 || bank does comply. BANA has absolutely no excuse for failing to comply with Nevada law in
11 || order to preserve its interest.

12 BANA also claims that NRS 116 undermines the FHA Program’s foreclosure avoidance

13 || scheme and therefore violates the Supremacy Clause. BANA’s Opp., 31:9-32:5. In other words,
14 H because HUD has a more lengthy foreclosure process than NRS 116, the two conflict. However,
NRS 116 does not frustrate or conflict with HUD policies. This is so because both NRS 116 and

16 | the HUD scheme still contemplate foreclosure and allow for it. Not to mention, NRS 116 is not a

LAS VEGAS, NEVADA §9139
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17 || foreclosure statute for banks; it is a foreclosure statute for associations. In other words, there is
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18 || no compliance on the part of BANA that is required by NRS 116 that conflicts with the rules

19 | BANA must follow in order to foreclose on an FHA-insured loan. Simply because NRS 116

20 || requires less hoops, so to speak, does not mean it conflicts with HUD’s policies. BANA is not

21 || required to do anything under NRS 116 that would make it violate any rules or guidelines of |

22 || HUD. Instead, HUD encourages the payment of Association liens.

23 Specifically, as noted by Judge Dorsey in Freedom Mortgage Corp., the purpose of HUD
24 | is not frustrated by NRS 116 because Nevada HOA laws “are entirely consistent with [HUDs]
25 || goals of improving residential community development, eliminating blight, and preserving

26 || property values.” Freedom Mortgage Corp., 2015 WL 2398402 *9. Also, the goals of HUD are

27

I] % BANA mischaracterizes the purported effect of the mortgagee letters, and thus attempts to create a
28 || conflict where one doesn’t exist. BANA’s Opp., 29:19-30:6. See discussion in Disputed Fact #3 above.
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furthered by Nevada’s HOA lien laws because the laws encourage lenders to pay the liens so that
the homeowners can avoid foreclosure, thereby meeting the federal policy of keeping
homeowners in their homes. Id. %

In short, NRS Chapter 116 does not conflict with HUD policies; instead, it comports with
HUD policies, and therefore summary judgment in favor of SFR is appropriate.

V. CONCLUSION

Based on the above, the Court should deny BANA's motion for summary judgment and
instead, grant summary judgment in favor of SFR, stating that SFR is the title holder of the

Property and that BANA’s deed of trust was extinguished when the Association foreclosed its

i

lien containing super priority amounts.

DATED this 27th day of January, 2016.
KIM GILBERT EBRON

[s/ Jacqueline A. Gilbert

JACOUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool I, LLC
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I HEREBY CERTIFY that on this 27th day of January, 2016, pursuant to NRCP 5(b), I
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served via the Eighth Judicial District Court electronic filing system, the foregoing SFR
INVESTMENTS POOL 1, LLC’S REPLY IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT, to the following parties:
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/s/ Vanessa S. Goulet
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DECLARATION OF JACQUELINE A. GILBERT IN SUPPORT OF SFR
INVESTMENTS POOL 1, LLC’S REPLY IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

I, Jacqueline A. Gilbert, Esq., declare as follows:;

1. I am an attorney with Kim Gilbert Ebron, formerly known as Howard Kim &
Associates, admitted to practice law in the State of Nevada.

2. I am counsel for SFR Investments Pool 1, LLC (“SFR”) in this action.

3. I make this declaration in support of SFR’s Reply in Support of Motion for
Summary Judgment.

4. I have personal knowledge of the facts set forth below based upon my review of
the documents produced in this matter.

5. I am knowledgeable about how Kim Gilbert Ebron maintains its records associated
with litigation, including litigation in this case.

6. Attached hereto as Exhibit A-1 are true and correct copies of excerpts from
George (Strat) Spiel’s deposition, the 30(b){6) designee for Bank of America, N.A. (*“Chase™).

I declare under penalty of perjury that the foregoing is true and correct.

Dated this 27th day of January, 2016.

s/ Jacqueline A. Gilbert

Jacqueline A. Gilbert
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L DISTRICT COURT

2 CLARK COUNTY, NEVADA

ALESST & KOENIG, LLC, a
4 Nevada Limited Liability

Company,
5
Plaintiff, Case Nc. A-13-684501-C
&
V5. Dept. No. XXT
7

)
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)
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)

)

)
ABRMANDO A. CARIAS, an )

8 individual; BANK OF )
AMERTCA, N.A., SUCCESSCR )

S BY MERGER TO BAC HOME )
LOANS SERVICING, LP fka )

10 COUNTRYWIDE HOME LOANS )
SERVICING, LP, an unknown )

11 entity; DOES INDIVIDUALS )
T-¥X, inclusive; and ROE )

12 CORPORATIONS XI-XXX, )
)

)

}

13 Defendants.
JOB NO.: 2414319

14
BANK OF AMERICA, N.A.,
15 successor by merger to
BAC HOME LOANS SERVICING,
i6 LP fka COUNTRYWIDE HCME
LOANS SERVICING, LP, a
17 National Association,

18 Crosg-Claimant,
15 VS.

20 ARMANDO A. CARIAS, an
individual, and DOES i
21 through 10 and ROE
BUSINESS ENTITIES,
22
Cross-Defendant.
23

BANK OF AMERICA, N.4A.,
24 SUCCESSOR BY MERGER TO
BAC HOME LOANS SERVICING,
25 LP fka COUNTRYWIDE HCME
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1 LOANS SERVICING, LP, =a

Naticnal Association,
Third-Party Plaintiff,
Vs.

SFR INVESTMENTS POCOL 1,

5 LLC, a domestic limited
liability company, and

6 DOES 1 through 10 and ROE
BUSINESS ENTITIES 1

7 through 10,

8 Third-Party Defendant.

SEFR INVESTMENTS POOL 1,
10 LI.C, a Nevada limited
liability company,
11
Counter-Claimant,
12
VS.
13
BANK OF AMERICA, N.A,,
14 SUCCESSOR BY MERGER TO
BAC HOME LOANS SERVICING,
1o LP fka COUNTRYWIDE HOME
LOANS SERVICING, LP, a
16 National Assccilation;
ARMANDO A. CARIAS, an
17 individual; DOES 1
through 10 and ROE
18 BUSINESS ENTITIES 1
through 10 inclusive,
19
Counter-Defendant/
20 Cross-Defendants.
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22

23

24

25
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30(b) (6) DEPOSITION OF

BANK OF AMERICA, N.A.

GEORGE (S8STRAT) SPIEL

Friday, March 27, 2015

L R Rk R R R R R AR R MR R ER AR AER SRR R

ORAL DEPOSITION OF GEORGE {(STRAT) SPIEL, produced
as a witness at the instance of SFR INVESTMENTS POOL 1,
LLC, and duly sworn, was taken in the above-styled and
numbered cause on the 27th day of March, 2015, from 8:59
a.m. to 10:10 a.m., before Susan E. Rrown, Certified
Shorthand Reporter in and for the State of Texas, at the
law offices of Akerman, LLP, 2001 Ross Avenue, Suite
2550, Dallas, Texas 75201, pursuant to the Federal Rules
of Civil Procedure and the provisions stated on the

record or attached hereto.
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Page 21
did on behalf of Bank of America in trying to tender

payments to the Homeowners Association.
BY MS. CLINE:

Q. In your review of the business records, did
you see foreclosure notices received from the
Agsociation or its agent?

A, We received the Notice of Default and Election
to Sell.

MR. BRENNER: You may as well give her
the date.

L. We received that on 5-17-2012, and 1-24-2013
we received the Notice of Trustee Sale.

Q. So Bank of America is not disputing that it
received notice of the foreclosure sale in this case?

A. No.

MR. BRENNER: In case that's confusing,
we're stipulating that we received notice of the
foreclosure sale.

BY MS. CLINE:

Q. Let me ask that a little bit different.

Bank of America received notice in this case,
correct?

A, Yes.

Q. What did Bank of America do in relation to the

Association lien after it received the Notice of Default

Litigation Services | 800-330-1112
www.litigationservices.com

706




30 (B) (6) GECRGE (STRAT) SPIEL - 03/27/2015

10

11

12

i3

i4

15

16

17

1B

19

20

21

22

23

24

25

Page 48
STATE OF TEXAS )

COUNTY OF DALLAS )

I, Susan E. Brown, Certified Shorthand Reporter in
and for the State of Texas, hereby certify that the
foregoing deposition of GEORGE (STRAT) SPIEL was
reported stenographically by me at the time and place
indicated, said witness having been placed under oath by
an officer, and that the deposition is a true record of
the testimony given by the witness.

I further certify that I am neither counsel for nor
related to any party in this cause and am not
financially interested in its outcome.

Given under my hand on this the 7th day of April,

2015,

/

LAMV\/C(/ "

Susan E. Brown
Texas CSR # 1092
Expiration Date: 12-31-15

Litigation Services & Technologies
3770 Howard Hughes Parkway

Suite 300

Las Vegas, NV 889165

800-330-1112

Litigation Services | 800-330-1112
www.litigationservices.com
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DianA CLINE EBRON, ESQ.

Nevada Bar No. 10580 CLERK OF THE COURT
E-mail: diana@KGELegal.com

JACQUELINE A. GILBERT, EsQ.

Nevada Bar No. 10593

E-mail: jackie@ KGELegal.com

KAREN L HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@ KGELegal.com

KM GILBERT EBRON

(FORMERLY KNOWN AS HOWARD KiM & ASSOCIATES)

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited Case No. A-13-684501-C
liability company,

vs Plalntlff, Dept. No. XXI

ARMANDO A. CARIAS, an individual; BANK

OF AMERICA. N.A., SUCCESSOR BY
, N.A., SFR INVESTMENTS POOL 1, LLC’S
MERGER TO BAC HOME LOANS ERRATA TO REPLY IN SUPPORT OF

SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, an unknown| YOTION FORSUMMARY JUDGMENT

entity; DOES INDIVIDUALS I-X, inclusive;

and ROE CORPORATIONS XI-XXX, Hearing Date: February 3, 2016

Hearing Time: 9:30 a.m.
Defendants.

AND ALL RELATED CLAIMS,
COUNTERCLAIMS AND CROSS-CLAIMS.

PLEASE TAKE NOTICE that Defendant, SFR Investments Pool 1, LLC (“SFR™), filed
its Reply in Support of Motion for Summary Judgment on January 27, 2016, and hereby files
this errata so that the sentence at page 3, lines 21 through 25 is corrected to reflect instead the
following: “For example, the HUD Mortgagee Letter 2012-11 also includes the following
language: ‘[i]f the mortgaged property is in a jurisdiction where pre-foreclosure unpaid
/1]

/1!
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Condo/HOA fecs...[s]urvive the foreclosure [t]hen the mortgagee must ensurce that...[s]uch

fees/liens are either paid or removed from the property.’ Id. at *3.”

DATED this 27th day of January, 2016.
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KIM GILBERT EBRON

/s/ Jacqueline A, Gilbert

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC




KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUTTE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27th day of January, 2016, pursuant to NRCP 5(b), I

served via the Eighth Judicial District Court electronic filing system, the foregoing SFR
INVESTMENTS POOL 1, LLC’S REPLY IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT, to the following parties:

. eserve@alessikoenigeom 00

/s/ Vanessa S. Goulet

An employee of Kim Gilbert Ebron
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Assemblyman Ohrenschall:

| was looking at the flow chart, and looking at our nelghboring states that have
the more generous time periods. Do you think if we did process this bill and
extend the time periods that elther your office, or the other parts of the social
services network, might be able to help evicted tenants avold falling Intd
homelessness? Do you think that is realistic? .

Rhea Gerkten:

In a lot of cases, it would be realistic. Some of the things that we have actually
seen are tenants who recelved the 5-day notice, cannot get the money together
in 5 days, file the affidavit, and get a hearing set. In Las Vegas It used to be
that you would get a hearing set within 3 days, now most of the courts have
changed the process 28 little bit, so the quickest hearing might be 5 days. But
for tenants, a lot of the time what they needed was either that extra time to
come up with the money, to borrow the money, or to get a soclal services
agency. to approve their applications. There are a lot of times where we have
seen tenants who come up with the money prior to their court hearings, which
is within the 10-day time frame that is in the bill.

Assemblyman Hogan:
Assemblyman Hambrick raised a good question about who would benefit, !

kept hearing that question as | was listening to the last witness. | think our
witness has indicated that the most severe need may be those who are disabled
or elderly, We would certainly concur that those are the people for whom we
are trying to level the playing field. We think they would benefit,

Vice Chalr Segerblom:
This would also be the single mothers with small children, Anyone else wish to

come forward to testify?

James T. Endres, representing McDonald, Carano & Wilson; and the Southern
Nevada Chapter of the National Assoclation of Industrial and Office
Properties, Reno, Nevada:

This bill came to our attention in the past week, and after studying it, we realize
that It does apply to commercial real estate. As Mr. Hogan and Mr. Sasser
pointed out this ‘morning, It was not the Intent of A.B. 189 to apply to
commercial real estate. Real estate transactions in the commercial sector are
very complex, and the leasing negotiations are very detailed, Some of the
underpinnings that go through those lease agreements are grounded in part in
the current statute,

Vice Chair Segerblom:
Have you offered an amendment?
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James T. Endres:
Yes, we have (Exhibit L).

Vice Chair Segerblom:
Have you shown it to Mr, Hogan?

James T. Endres:

Yes, we reviewed it this morning with him and Mr. Sasser. We believe that the
amendment we offer thls morning may be a solution to distinguish between
residentlal  and commerclal  properties. We suggest that, in
Nevada Revised Statutes (NRS) Chapter 118, the solution has already been
found by referring to residential properties or residential dwellings as "dwellings"
to distinguish them from commercial,  Whether or not that is the most
appropriate solution in this Instance, we are not totally clear, But we think,
without any question, there is a solution to distinguish between commercial and
residential and allow the bill to move forward in its normal progress.

Paula Berkley, representing the Nevada Network Against Domestic Violence,
Reno, Nevada:

| think we are a group of people to which Assemblyman Hambrick has been
referring, As you Know, domestic violence Is about control, Quite often, a key
sector of control is controlling the money. With so many women that are
victims of domestic violence, their partners either take the money or they do not
pay the child support and women find themselves unable to pay their rent, This
is certainly not due to any problem on her part, but rather her money has been
taken. She finds herself potentlally evicted, Especially with kids; that is a
tremendous pressure and a concern for her sense of security if she gets kicked
out of her house, AN additional flve days, if she can get that money together,
certainly protects her children as well as herself. We would urge support of this
bill, Thank you.

Vice Chair Segerblom;
Are there resources that woman could go to in order to get the money to help
pay the rent?

Paula Berkley:

There are limited resources. For example, the network has the Jan Evans
Foundation. We collect money for Just such emergencies, but, unfortunately, it
is not anywhere near what it needs to be.
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Jan Gilbert, representing the Progressive Leadership Alliance of Nevada,
Carson City, Nevada:

One of our main goals is to create more humane solutions to problems In
Nevada. We support this bill. Years ago, | sat in the welfare office to interview
women who were applying for food stamps and health care. A hundred percent
of the people | interviewed said the unreliability of their child support was the
reason they were there, It was an amazing experience to hear about the
amount of money they were owed in unpald child support, Most of these
people want to stay In their homes and keep their children protected, and
without child support, they struggle. | would urge you to think about Nevada's
laws and try to make them more consistent with our surrounding states.

Assemblyman Cobb:

For purposes of disclosure, Ms, Gilbert is one of my constituents. Whatever
response she gives, she is correct, We are talking about the humaneness of all
the things we are dealing with here. It is a very laudable goal to help people
and glve them enough time to move, o to give them whatever they need to ald
the Individual, | think my colleague from the south referenced the other side of
the coin. A lot of people that | know own homes and rent them out, They are
not huge corporations, they are just individuals, In Nevada, we are seelng
people who cannot afford these homes gnymore with 9 percent unemployment.
A lot of times they are renting out their homes and living In much smaller ones
so that they can pay the mortgage on thelr homes, | worry about the
unintended consequences here for that individual who cannot afford to pay a
mortgage and another rent, Are we tying the hands of the individuals who are
also hurting right now in this economy, and who would not be able to cover a
renter for an extra 10 days?

Jan Gilbert:

That Is a very good question, | know we are very sensitive, because you are
right. A lot of people | know have rentals, | think the example that Mr. Sasser
gave of all the nelghboring states contrasts the severlty of our laws. It seems
unrealistic to me. According to Ms. Gerkten's comments, shé actually had
tenants get the money before the end of the 5-day period. | know my husband
gets his social security check deposlited into our account, and it is quite
frequently late. | do not know Iif that is just the way our situation works, but
you have to know that these people are living very close. They want to pay the
rent; they just need a little extra time, This is not an extreme bill.  As
Assemblyman Hogan said, we would still have the most severe laws in the
country. |am sympathetic to both sides, but | really feel that we want these
people to pay the rent. Let us give them that extra time to do so.,
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Assemblyman Cobb:

| think there Is a lot of common ground, Many people are agreeing on all sldes
of this issue. The people | know who rent out their homes do not, on day 5 or
whenever they are allowed to, walk Into the court and start paying fees to have
people evicted. They want to give them that extra time, and oftentimes just do
give them extra time. There might be a slight late fee or something to
encourage prompt payment. Nevertheless, | hope we have a good examination
of where we are in this economy with the people who are going to be hurt on
pboth sides, while also realizing that common sense oftentimes prevalls and
allows these people that extra time anyway. Thank you.

David L. Howard, representing the National Association of Industrial and Office
Properties, Northern Nevada Chapter, Reno, Nevada:

We are here to go on record that we are in support of the amendment that

would make the distinction between commercial property and residential

property, Thank you.

Ernie Nielsen, representing Washoe County Senior Law Project, Reno, Nevada:
We support this bill, We assist and represent hundreds of seniors in eviction
cases each year, A great percentage of our clients are disabled and are
extremely frail. Many of these avictions are very avoidable. As Ms. Gerkten
polnts out, some of the reasons for having the nonpayment is very unique to
that month; otherwise, the rent is very affordable to that person and
sustainable. There are remedies, There are emergency funds, such as the
16 percent from the Low-Income Housing Trust Fund that is available for
emergency housing. However, you must have sustainabllity with respect to
your ability to pay your rent thereafter, There are also representative payee
programs for seniors who are beginning to lose thelr abllity to ably manage their
funds. However, we need time to be able to engage these systems to be able
to save the tenancy, We think that there is a win-win approach here. Both the
tenant and the landlord win when we can get involved and have time to work
these things out, The cost associated with getting people out of homelessness
s far greater than the cost of keeping them from becoming homeless.

Assemblyman Hambrick:

Mr. Nielsen, | appreciate when you say you need the time to be effective. You
are representing many seniors and disabled people. This might be a rhetorical
question, but how many of your clients find out on the first or second of the
month that they cannot pay that month's rent. Can they not backtrack to the
middle of the previous month and foresee something coming down the pipeline
and say, "Uh oh, | have got a problem, | better let somebody know about this
situation?" Can they not do this, instead of waiting until the last minute, which
puts the landlord ‘into a difficult situation? As my colleague from the north
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states, we do have individuals owning these homes who also have to meet their
obligations, Where is the middle?

Chairman Anderson:
Mr. Nielsen, what other material would you like add to the discussion?

Ernie Nielsen:

Our clients are generally less able as they grow older. We find that many of our
clients need our assistance to work themselves out of the issue, Certainly,
even | would prefer to stave off a problem when we seeé that it is going to
occur. But many of our clients do not have that capability, and they may not
feel that they have any options. They try to do the best they can.

Shawn Griffin, Directot, Community Chest, Virginia City, Nevada:

| am in favor of A.B. 189, | have been working in a nonprofit organization
called Community Chest in Virginia City for the past 20 years, | see these
indlviduals after they are evicted, We do not have this discussion; this
discussion is over. The discussion we have is, nwhere am | going to stay
tonight,” "how am | going to eat," "how am | going to feed My kids," and "how
am | going to get my Job?" It ls absent housing and It is Just not the right thing
to do. We do not have the luxury of putting more people out on the street, All
of you know this. Every single social system we have is overrun right now;
every single one. There Is not another place to turn to. | will tell you where
they go. They do back to the endlessness of living without shelter, Every
person working on this problem would tell you that it s going to take much
more time, energy, and taxpayer resources to find them shelter than it takes to
evict them. If this were health care, they would say "do not send them to the
emergency room to get fixed," They would say, “treat them before the problem
occurs. We can do better. We need to do better. Let us give them a few
more days and enable them to find the resources they need to stay in thelr
shelter. Thatis all | have. '

Chairman Anderson:

Mr. Griffin, thank you for your testimony and your service to the folks up in
Virginia City through Community Chest, Let us now hear from those who are
opposed to A.B. 189.

Charles "Tony" Chinnicl, representing Corazon Real Estate, Reno, Nevada:

| am opposed to A.B. 189 (Exhibit M). Overall, the effect of this legislation
would be minimal to negative for good tenants, fantastic for bad tenants, and
pad for landlords. Going back to the analogy of throwing out the baby with the
bathwater, this bill would create a huge benefit for people who are abusing the
eviction process. \When seniors particularly have a problem making their rent, |
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always hear from them long before there is an issue. For instance, in the
previous month, | would get a phone call from them. Because | represent
landlords who recognize that it costs a great deal more to make a property
ready for the next tenant, they are supportive of my efforts to negotiate the
pest possible outcome for both the tenant and the landlord, That means
working out some sort of payment arrangement. Any of the community groups
who spoke today, if they are working with a tenant who is having financial
difficulty, they contact me and | work with them. [n the owner's best Interest,
if there Is an opportunity to recelve funds from someone who is helping the
tenant, that is just as good for the jandlord.  Some practical aspects of
extending the perlods involved in eviction would be that It shifts the risk of
renting to a marginal tenant to the landlord, The landlord is going to have to
compensate for that, Some ways in which that would happen are in 2 rental
agreement where you would typically see a grace period 5 days like our rental
agreement has in it, A tenant has 5 days already written into the agreement
where no notice s filed, in which they could come in and pay the rent. That
way they are covered for things like weekends when they get paid, They can
also call me and say, "l am going to be in on the seventh of the month to pay
my rent.," The first thing that is going to happen is we are going to have to get
rid of the grace period of our evictions, Then, we are golng to have to file
eviction notice for nonpayment on the second day of the month.

Over ten years of managing properties, | have rented to thousands and
thousands of tenants. A lot of those tenants were people who, on paper and on
their applications, had some things on their credit report that would make me
concerned, But, looking at their application as a whole, they were worth taking
a risk on to rent them a property. Now, if we were 10 pass this bill, the malority
of those people | would have been willing to take a risk with In the past are
people | would no longer be able to afford to take that risk with. Again, we are
hurting a lot of good tenants who would be worth renting to but who maybe
had some hardships in the past and they do not look so great when they apply
to rent your property.

Finally, another way in which we would have to adjust for the risk involved in
the extended evlction process is that we would have to increase the security
deposit that we charge tenants up front, Or, we would ask for prepaid rent to
cover this period. In practical terms, it is about once in a blue moon that it Is an
actual 5-day process for nonpayment, or for preach of lease, or an actual
3-day period for a nulsance eviction, due to the court restrictions based on
whether a tenant received a notice In person or had it malled to them, due to
holidays, and due to weekends, What effectively winds up happening is that it
is about a three-week to one-month process already to evict a tenant. So, it
does not really make sense to create this extenslon when, in Nevada, regardiess
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of what is happening in regional states, this bill would result in more than one
month to remove tenants from property. That is why this law is bad far
landlords.

The corporate landlords that were mentioned earlier make business decisions, soO
typically they are going to work with tenants in the first place. But, what they
are going to start doing as a matter of procedure is that they are going to be
filing eviction notices on everybody. So, you are going to see the number of
notices processed start to go way up. For practical reasons, | ask that you vote
against A.B. 189, This bill would only serve the interests of bad tenants,
people who do net do what they promise to do, and those who exploit the
system that is in place.

Jennifer Chandler, Co-Chair, WNorthern Nevada Apartment Association,
Reno, Nevada:
| am speaking in opposition to AB. 189, [Read from prepared text (Exhibit N).1 .

A lot of properties we are seelng with Section 8, Sectlon 42, and the
Department of Housing and Urban Development (HUD) housing, are those where
people are paying portions of people's rent and trylng to assist in that, A lot of
those programs are tax credit properties where, if they do not maintain a certain
occupancy rate, they are in jeopardy of Josing their tax credit, We are not
getting eviction-happy. The only ones who are not being worked with are the
ones who seem to be predominately doing the same repetitive thing over and
over again. [Continued to read from prepared text (Exhibit N).]

All in all, we have the laws we have because we are Nevada. We are not
California, Massachusetts, Oregon, Vermont, Washington, or Arizona; we aré
Nevada, We are proud of our state and our abilities. That Is what makes
Nevada worth investing in. To model ourselves after other states makes us No
more entlcing for Investors than any other state to invest in, How the law Is
now is an economic benefit to Investors, If you take that away, investors will
Jjust go somewhere else, Thank you.

Chairman Anderson:
We have two handouts from you that will be entered into the record (Exhibit N)

(Exhibit 0). We appreciate you putting forth the information. Are there any
questions for Ms. Chandler? Mr. Manendo.

Assemblyman Manendo:
Thank you, Mr. Chairman. What Is the average rent in northern Nevada?
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Jennifer Chandlet:
The average rent as far as the cost?

Assemblyman Manendo:
Rent for your units or apartments. Vou are with the Northern Nevada
Apartment Association, Am | wrong? What are the rents?

Jennifer Chandler:
Right, | am on the legislative committee, They range anywhere from about
$675 to $1,200, depending on the area you are in.

Assemblyman Manendo:
You had mentioned something about a tax credit. Can you explain that to me?
What is the tax credit based on occupancy that you get?

Jennifer Chandlet:

There are programs that investors can partake in, with regards to their
purchasing of a property. [f they were to make their property——and each
program is different, that Is why you have Section 8 and Section 42, they all
have different levels of qualiﬂcations——partake in those programs for the
complex, it renders them a tax credit. To be able to partake in the tax credit,
they have 1o maintain a certaln percentage of occupancy. They have to bhe
above 82 percent, 88 percent, or 89 percent, depending upon how many units
there are In the complex or on the property. If they go below that, they do not
get the tax credit because they are not conforming to the guidelines of the
program, which Is to maintain a certain amount of occupancy. If they go below
that, they do not get the tax credit, there is no benefit for them to have that
complex as a Section 8 or Section 42 complex.

Assemblyman Manendo:
So, keeping a high occupancy and keeping people in their homes is a benefit to
you,

Jennifer Chandler:
It is key.

Assemblyman Manendo:
| just wanted to get that into the record, Thank you, Mr. Chalrman.
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Assemblyman Hambtick:

Ms. Chandler, from your expertise in the area, would the effect of this hill, one
way or the other, directly impact the number of investors that would step up to
the plate to offer their properties for Section 87

Jennifer Chandler:

| think, right now, where our Jaw states having the time frame that we have, we
are In the middle of the road. To increase the time frame is going to bhe
consequential. To lower the time frame would not make a difference. We have
nelghboring states: Wyoming, Arizona, and other states that have a 3-day, pay
or quit notices. We have 5-day pay or quit notices. California and other states
have even higher time frames, As we sit right now, we are In the middle of the
road. | like to think of us as being pretty neutral, We are not pro-tenant, and
we are not pro-landlord. The landlords are not beyond working with people,
especially in these hard economic times. It is just as hard on the investors,
They are having a hard time making thelr payments and mortgages when people
cannot afford to pay thelr rent. [t Is hard for everybody. So | think, for the
investor side, If we were to go with A.B. 189, they would be less likely to
invest in our areas of Nevada where we are steadily growing exponentially. [tis
going to be detrimental, It is not going to be worth it to them to have
somebody In their units for a month without paying rent when they cannot turn
around and recelve the same time extension to pay their debts and bills.

Rhonda L. Cain, Private Citizen, Reno, Nevada:

| am speaking in opposition to A.B. 189, |am a property owner and investor in
Nevada, | am also on the Northern Nevada Apartment Assoclation board, |
have been an Investor in Nevada for about 20 years, | came here from
California; | was an Investor in California as a property owner. [t is beyond me
why we would want to mirror California at this point. Last | looked, they are
not doing so well. The laws were SO prohibitive for property owners there that |
got out. | can speak firsthand to investors wanting to come to Nevada because
| have several Investors right now from California who are looking to invest and
have done so in the last six months, When this bill came on the radar screen,
the Investors backed off to wait to see what happened. They do not want to
invest here if they could have the same laws and invest in California,

| am a property owner and | have been for 15 years. | work with tenants, |do
not file a 5-day notice on day 2. We do not do that; we do not want vacancies.
With this new legislation, | will change the way | do business. | will probably
eliminate my b-day grace period, and | will start filing those notices on day 2.
So, It Is just prohibitive, We have mortgages to pay and vendors to pay; we
have taxes, sewer bills, water bills, and with ail of that, we still have to pay
them. The reality is right now, even with the 5-day notice, it takes about
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30 days to get someone out. When we extend that to 10 days, it is going to
extend that far beyond another 5 days. So the reality is we do not want
vacancles, and we work with tenants at this point. As was testified to before,
it Is the bad tenants that this law will protect, because we try to protect the
good tenants at this point, We want good tenants. My Investors from
California want to come to Nevada, and they want me to manage and oversee
these properties, They do not want me evicting good tenants, They want me
to work with them, But, when they see the laws golng down the slippery slope
as California is going, where they are not investing, they are not going to bring
thelr investment dollars here and provide rental housing in Nevada.

Assemblyman Manendo;
Your Investors have invested in northern Nevada hefore?

Rhonda L. Cain:
They have invested extensively in the Jast six months, We have made several

purchases.

Assemblyman Manendo:

Are they interested in converting the apartments into condominiums?  That
happened a lot in southern Nevada, where we had a lot of apartment units
reconfigured and made Into condominiums.

Rhonda L. Cain:

That was happening at the beginning of 2007. We invested in many properties
with the intent of conversion. Now, what is happening is what is called a
reversion, They are going back from the condominiums to rentals, The mindset
of most investors right now is to find a safe place to park their money. They
are not comfortable with the stock market, and they are not comfortable with
1 percent interest in the banks, So, if they do have a little bit of funds, they
want to invest it in a place where it can sit for two to three years.

Assemblyman NManendo:

Thank you, | appreciate that, | am sure that they will invest, build some
apartments, oF invest in some apartments, flip those over and make some more
money later on when the economy changes. Maybe that is why you see many
places where people are struggling to find a place to live, because a lot of these
units have gone over into single family dweliings. | am sorry your investors
were not making as much as they thought they were going to at the time,
Thank you, Mr, Chairman.
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Assemblyman Cobb:

You made an interesting point about automatically filing for evictions If the law
is changed., My question has to do with the costs involved on the rental
property slde. [ know, In Carson City, it is $69 to file for eviction, and then
another $69 to lock out a tenant, | am assuming that, if we are changing the
law and you are going to automatically file for eviction on day 2, that action
would ralse your costs: Rental rates would go up for people throughout
Nevada; therefore, it Is going to be more costly to have a place to five, Finally,
there Is going to be less opportunity for people who do not make a lot of money
to find apartment spaces to live in. |s this correct?

Rhonda L. Cain:

Correct, The costs will go up considerably when we have to change the way
we do business, | thought about how | will run my business should this
legislation pass, because It is an enormous impact, It sounds like 5 days, but It
is much more than that, | will probably raise my security deposit on those
tenants that are a little iffy on their application because [ am taking a risk, Itis
more money out-of-pocket for them, It does not help anyone in the long run.

Kellie Fox, Crime Prevention Officer, Community Affairs, Reno Police
Department, Reno, Nevada:
Good morning, Mr, Chairman and members of the Committee. [Read prepared

testimony (Exhibit P).]

Assemblyman Gustavson:

You brought up the point of illegal activities, | know we are having a lot of
problems with homes pbeing foreclosed on and people removing appliances and
fixtures in the home, Are they having the same problem with rental properties
too? If time would be extended, would they have more time to remove these
items from the homes?

Kellie Fox:

| am familiar with a specific house In my cul-de-sac that was foreclosed on,
The people living there moved out and took everything, including the kitchen
sink. All my neighbors came to me because of what | do, and we referred that
to code enforcement, We, as a police department, did supervise it as far as
making sure there were no kid parties, it did not get broken into, or other
criminal actlvity until it was repaired, We had a nelghborhood watch.

As far as rentals and apartments, | have not seen that happen. | do not think
that would come to the police department per se; however, | do not know.
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Chairman Anderson:
Let us turn our attention to the people in the south. s there anyone who

wishes to speak In opposition to AB. 1897

Barbara Holland, Private Citizen, Las Vegas, Nevada:

| would like to comment on some of the other comments that have been made.
If anyone thinks that a landlord, owner, or manager wants to put people out on
the streets, that is absolutely incorrect, Our job is to have apartments rented;
occupied with paying renters, There are very few residents who are evicted
because they are walting for social security checks, | do not even know
anybody in southern Nevada that would do that, Most of the manhagement
companies In southern Nevada all have grace periods of anywhere from three to
five days. If a person has not paid his rent on the first, he would not even see &
5-day notice untll either the fourth or sixth of the month. Also, | want to talk
about the timeline, Here in southern Nevada, the 5-day period is not a
5-day period, You cannot serve a 24-hour notice until after eight days. We
already have an extended time period that has peen done here locally. For all of
southern Nevada, If you setve a 5-day notice, you will actually walt eight days.
It does not count the day that it was served, weekends, or holidays. in
addition, we cannot bring any more than five evictions per property per day
because the courts cannot process the notices. Right now, If this law were to
pass, it would complicate the situation even more, A statistic was made by
another person showing there were about 23,000 evictions a year. Do you
know what that means in southern Nevada? That means less than one person
evicted per year per apartment property.

One of the things that has not been stated is that we go out of our way to talk
to the residents about what is happening. Most of us will knock on doors and
say, "Please, talk to us. Give us an Idea, Are you going to pay rent or not pay
rent? Should we put you in a promissory note? Are you changing jobs and
walting for another two-week perlod before you get pald?" These are things
that are not being mentioned by the people that spoke in favor of the bill, We
will even talk to people who have lost their roommates and offer them cheaper
accommodations.

As far as damage to property, there Is a tremendous relationship between the
people that do not talk to us and those who we are forced to evict, that abuse
the system and damage the property. | can show you multiple units in southern
Nevada over the years that have that relationship. Also, | want to distinguish
on foreclosures, If a foreclosure was happening in a single family home, and
there was a tenant who was elderly or handicapped, there Is already a state law
that states you can go to the courts and ask for an additional 30 or 60 days.
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Those who have started the legal ald services can certainly help tenants who
are elderly and handicapped, and who are affected by bank foreclosures,

As far as giving people an extra five days for nonpayment of rent, | doubt
whether they are going to be able to come up with any money. There are very
few government programs left right now for people to have additional money.
The other thing that people have misstated is that a lot of times tenants will
say, "my rent money is sitting at the craps table at one of the local casinos.”
That makes us different from other states In the United States, | am from
Connecticut and Massachusetts, where the evictlon process was difficult.
Obviously, we do not have a 2 4-hour town that offers a lot of vices. | tell my
friends, If you move to this state, do not come here if you have a vice, because

it will kill you,

Our industry creates jobs. We spent over $16 million dollars in southern
Nevada in goods and services last year on all the properties that we managed.
When we have vacancies caused by evictions because people are not paying
their rent, two things happen. Number one, we stop doing maintenance, oOf the
maintenance gets slower, because we have to pay our mortgages. Also, not
gverybody that owns an apartment complex is a corporation. We have many
retired people that own over a hundred units as well as many that own 50 units
or less, These units are thelr retirements. Obviously, between everything else
that is happening In our country right now, they are not seeing very much
money.

it was mentioned before about the single-family homes. Many homeowners, in
trying to prevent josing their single-family homes, have moved into apartment
communities and then have asked property managers to help lease those
homes. They are willing to subsidize, so If | can find a tenant to pay $1,200 a
month towards the mortgage and the homeowner that does not want to lose his
home can contribute $300, which enables the homeowner to keep that home.
This bill has a horrible effect for the individual homeowner with a single-family

home.

Chairman Anderson:
Thank you. | seeno qguestions for you Ms. Holland.

- Bret Holmes, President, Southern Nevada Multi-Housing Association, Las Vegas,

Nevada:
| want to reiterate a few of the points and point out that the Southern Nevada
Multi-Housing Association represents hundreds of property managers and
owners in the Las Vegas area that are all opposed to A.B. 189,
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The good landlords do work with the tenants. The way that this was presented
in the beginning was like we were following the letter of the law. Generally,
landlords do not do that, especially the good ones. People will not get their
notice to pay rent or quit until the fourth, fifth or sixth day. Then It turns into @
jengthy process. When you talk about the current process belng approximately
three to four weeks, extending that out to six to eight weeks and having a
jandiord or owner go through that period of time with no income on that unit
really hurts a number of people. The decrease in income would have to be
made up by an increase in rent, securlty deposits, and tightening up the credit,
The other side that this affects Is the employment side and the problem of
employing a full staff to keep up the property and maintain tenant relations.
There are an extensive number of reasons wWhy this bill should be tabled and put

down, some of which you have heard today.

‘Chairman Anderson:
Mr. Holmes, you also sent up by fax your position statement. | will make sure it
Is entered into the record (Exhibit Q).

Zelda Ellis, Director of Operations, City of Las Vegas Housing Authority,
Las Vegas, Nevada:

We would like to go on record opposing section 2 of A.B. 189 In regard to the
nuisance extension to serve a notice. The housing authorlty rarely serves
3-day notices, but in the event that we do, It is because there is a serious
situation on the property. Because we are the owners of low~income public
housing property, nNUMerous times we have illegal activity occurring on our
property. We are working with our local police department. When we have 2
situation where there s gun violence, lilegal drugs belng sold, search warrants
being served, the housing authority absolutely needs the ability to get those
residents out of our property as soon as possible in order to maintain the quality
of life for the law-abiding citizens that are living in our units. When you extend
the time frame from three to five days, including the time these residents have
to go through due process within the Housing Authority with the grievance
procedure, it extends that time for them to continue to damage the property
that they are living in. By the time we eventually evict them, many lives have
been affected by the continued illegal activity. To Increase the time frame from
three to five days would be a disservice to the population that we serve,
especially those who are law-abiding citizens.

Jenny Reese, representing the Nevada Association of Realtors, Reno, Nevada:
The realtors are in opposition to A.B. 189,
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Chairman Anderson:

Mr. Kitchen, do you have written documentation that you want to submit to the
Committee? We will have that submltted for the record (Exhibit R). s there
anyone else who feels compelled to speak, whose position has not been fairly
represented, in opposition to A.B, 1897

Roberta A. Ross, Private Citizen, Reno, Nevada:

| am here against A.B. 189, | own a 162-unit weekly/monthly apartment
bullding in downtown Reno, | am the President of the Motel Association. We
have an unintended consequence here with the majority of the people who are
in extreme poverty, living in motels, In 2001, | came in front of this Committee
to try to pass jegislation that people who lived in weekly motels did not have to
pay room tax. At that time, | think it was around an 171 percent tax. Now it is
up to 13,5 percent tax, That started in 2001. Since that time, | was very
politely told here that this was a local issue, not a state issue, | went back
locally, | became President of the Motel Association, and then | was on the
board of the Reno-Sparks Convention and Visitors Authority (RSCVA) and
worked diligently to get this passed. Those people who live in weekly motels
do not have to pay the room tax if they can pay 10 days all at one time, The
other thing that is In place and stays there s that if a person pays weekly, they
will be charged room tax until the 28th day. So, in Washoe County, that will be
12,6 and 13.56 percent. If this bill passes, | would say that it will probably
happen that those people who live in weekly motels are going to be hit hard.
The landlords of those motels will no longer let them go in ten days because
you can usually weed out your pad tenants in 28 days, They will be charged
13,5 percent room tax. If they leave in under 28 days, we as the landlords
have to pay the 13.5 percent tax, So, now the people in weekly motels will
probably be charged that 13.5 percent for the jandlords to protect themselves.

The other issue Is that, In the 28-day stay, those people who sign a contract
stating that they will live there for 28 days do not have to pay the room tax, If
they get knocked out prior to that, they will have to pay the room tax. My
point is that the people who are barely scraping by and living at weekly rentals
will be affected by this pecause landlords will not take them In for 30 days,
keep them at the weekly rental rates, and absorb the 13.5 percent tax. They
will probably begin raising their deposits up from the $35 or $50 deposits to
$100 or more. | would ask that you do not pass A.B. 189,

Bill Uffelman, President and Chief Executive Officer, Nevada Bankers
Association, Las Vegas, Nevada:

Normally, the bankers would not care about a bill like this; howeVer, due to

foreclosures and the progress of Assembly Bilf 140, which Is over in the

Commerce and Labor Committee, we may well become landlords for a period of
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60 days following a foreclosure sale, Mr, Sasser made reference to section 6 of
A.B, 189, which is the notice to quit after a foreclosure sale, He said that he
did not really care about that section, as it was a resuft of the enthusiasm on
the part of the Legislative Counsel Bureau. | would suggest that section 6
needs to fall off of the bill. '

Chairman Anderson:
So, the bankers would like us to remove section 6 as being unnecessary, Have

you prepared an amendment?

Bill Uffeiman:
| could prepare one Very quickly, Mr. Anderson (Exhibit S).

Chairman Anderson:
Did you raise these concerns with the primary sponsor of the bill?

Bill Uffelman:
| have spoken with Mr. Sasser, who was acting as a representative of the

sponsor of A.B, 189,

Chairman Anderson:

Thank you, sir. Does anybody have any amendments that need to be placed
into the record? Ms. Rosalie M. Escobedo has submitted testimony, and that
will be entered into the record (Exnibit T). We wilf close the hearing on
A.B. 189,

[A three-minute recess was called.]

[ will open the hearing on Assembly Bill 204,

Assembly Bill_ 204: Revises provisions relating to the priority of certain liens
against units in common-interest communities. (BDR 10-920}

Assemblywoman Ellen Spiegel, Clark County Assembly District 21:

Thank you for having me and for hearing this bill. As a disclosure, | serve-on
the Board of the Green Valley Ranch Community Association, This bill will not
affect me or my association any more than it would any other association in this
state. My participation on the board gave me firsthand insight Into this jssue,
That is what fed me to introduce this legistation. | am here today to present
A.B. 204, which can help stabllize Nevada's real estate market, preserve
communities, and help protect our Jargest assets: our homes. Whether you live
in a common-interest community or not, whether you like common-interest
communities or hate them, whether you live in an urban area or a8 rural area, the
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outcome of this bill will have a direct impact on you and your constituents.
Just as a summary, A.B. 204 extends the existing superpriority from six months
to two years. There are no fiscal notes on this, Ina nutshell, this bill makes it
possible for common-interest communities to collect dues that are in arrears for
up to two years at the time of foreclosure. This Is necessary now because
foreclosures are NOW taking up to two years. At the time the original law was
written, they were taking about siX months., So, as the time frames moved on,
the need has moved up.

Since everyone Wwho buys into a common-interest community clearly
understands that there are dues, community budgets have historically been
hased upon the assumption that nearly all of the regular assessments will be
collected, Communities are Now facing severe hardships, and many are unable
to meet their contractual obligations because of all of the dues that are in
arrears, Some other communities are reducing services, and then
simultaneously increasing their financlal liabilities. They and their homeowners
need our help.

| recognize that there are some concerns with this bill, and you will hear about
those later this morning directly from those with concerns. | have been having
discussions with several of the concerned parties, and | believe that we will be
able to work something out to address many of their concerns. In the
meantime, | would like to make sure that you have a clear understanding of this
biil and what we are trying to achieve.

The ohjectives are, first and foremost, tO help homeowners, panks, and
investors maintain thelr property values; help common-interest communities
mitigate  the adverse effects of the mortgage/foreclosure crisis; help
homeowners avoid special assessments resulting from revenue shortfalls due to
fellow community members who did not pay required fees; and, prevent
cost-shifting from common-interest communities to local governments.

This bill is vital because our constituents are hurting. Our current economic
conditions are bleak, and we must take action to address our state's critical
needs. | do not need to tell you that things are not good, but | will, If you look,
| have provided you with a map that shows the State of Nevada and, by county,
how foreclosures are going (Exhibit U). Clark, Washoe, and Nye Counties are
extremely hard hit, with an average of 1 in every 83 housing units in
foreclosure. People whose homes are being foreclosed on are not paying their
association dues, and all of the rest of the neighbors are facing the effects of
that. Clark County Is being hit the hardest, and we Will look at what is going on
in Clark County in a littie bit more depth just as an example,
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in Clark County, between the second half of 2007 and the second half of 2008,
property values declined In all zip codes, except for one really tiny one, which
increased by 3 percent, Overall, everywhere else in Clark County, property
values declined slgnificantly. The smallest decline was 13 percent, and that
was in my zip code. The largest decline was 64 percent. Could you imagine
josing 64 percent of the equlity of your home in one year? Property values have
plummeted, and this sinkhole that we are getting into is belng affected because
there is Increased inventory of housing stock on the market that is due to
foreclosures, abandoned homes, and the economic recession. People cannot
afford their homes; they are leaving; they are not maintaining them. It is
flooding the market, and that Is depressing prices,  You sometimes have
consumers who want to buy homes, but they cannot get mortgages. That
keeps homes on the market. There is increased neighborhood blight and there
is a decreased ability for communities to provide obligated services. For
example, if you have a gated community that has a swimming pool In it (or a
nongated community, for that matter), and your association cannot afford to
maintain the pool, and someone Is coming In and looking at a property in that
community, they will say. "ot me get this straighti you want me to buy into
this community because it has a pool, except the pool Is closed because you
cannot afford to maintain the pool; sorry, | am not buying here." That Just
keeps things on the market and keeps the prices going down, because they are
not providing the services; therefore, how do you sell something when you are
not delivering?

Unfortunately, we are hearing in the news that help is not on the way for most
Nevadans. We have the highest percentage of underwater mortgage holders in
the nation. Twenty-eight percent of all Nevadans owe more than 125 percent
of thelr home's value. Nearly 60 percent of the homeowners in the
Las Vegas Valley have negative equity in thelr homes, This is really scary.
Unfortunately, President Barack Obama's Homeowner Affordability and Stability
Plan restricts financing ald to borrowers whose first mortgage does not exceed
105 percent of the current market values of thelr homes. There are also
provisions that they be covered by Fannle Mae or Freddie Mac,
Twenty-sight percent owe more than 126 percent, and cannot get help from the
federal government. And for 60 percent of homeowners, the help is just not
there, So, we need to be doing something.

What does this mean to the rest of the people who are struggling to hold onto
their homes in common-interest communities? Thelr quality of life is being
decreased because there are fewer services provided by the associations. There
is increased vandalism and other crime. As | mentioned earlier, there Is a
potentlal for increased regular and special assessments to make up for revenue
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shortfalls, and then there Is the association liability exposure. Let me explain
that,

[f you have a community that has a pool, and you were selling it as a
community with a pool, and all of a sudden you cannot provide the pool, the
people who are living there and paying their dues have a legal expectation that
they are living in a pool community, and they can sué their community
assoclation because the association is not providing the services that the
homeowners bought Into. That could then cause the communities to further
destabllize as they have financial exposure with the possibility of lawsuits
because they are not providing services since the dues are not paid,

That all leads to Increased instability for communities and further declines in
property values. | went to see for myself. What does this really mean? What
are we talking about? Through a friend in my assoclation who generously
helped send out some surveys, we received responses to this survey from
75 common-interest community managers. Fifty-five of them were in
Clark County, 20 of them were in Washoe County, Their answers represented
over 77,000 doors in Nevada, That is over 77,000 households, and they all
told me the same thing. First of all, not one person was opposed to the bill.
They gave me some comments that were very enlightening, They are all having
- problems collecting money; they all do not want to ralse their dues; they do not
want to have special assessments; they are cutting back; they are scared,

| want to share some comments with you and enter them into the record. Here
is the first one: "Dollars not collected directly Impact future assessment rates
to compensate for the loss of projected income. Also, there Is less operating
cash to fund reserves or maintain the common area." That represented
2,001 homes in Las Vegas. Another one: ‘Our cash reserves are severely
underfunded and we have serious landscaping needs." This is 129 homes in
Reno that are affected. This one just really scared me: "Increase in bad debt
expense over $100,000 per year has frustrated the majority of the owners who
are now having to pay for those who are not paying, including the lenders who
have foreclosed," That is from the Red Rock Country Club HOA, over
1,100 homes in Las Vegas, This last one: "The impact Is that the HOA is
cutting all services that are not mandated: water, trash, and other utilities. The
impact is that drug dealers are moving into the complex, and homicides are on
the rise, and the place looks horrible.  Speclal assessments will not work.
Those that are paying will stop paying If they are increased, The current
owners are so angry that they are footing the bill for the deadbeat investors that
they no longer have any pride or care for their units, | support this bill
100 percent. The assessments are an obligation and should not be reduced,"
That is from someone who manages several properties In Las Vegas.
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| mentioned an additional impact, and that | really believe that this bill will affect
everybody in the state, even those who do not live in common-interest
communities., ket me explain that. There could be cost shifting to local
government, | gave you a couple of examples in the handout; graffitl removal,
code enforcement, inspections, use of public pools and parks, and security
patrols, Let me use graffiti as an example,

My HOA contracts with a firm to come out and take care of our graffiti problem.
We do this, and we pay for this, Clark County also has a graffitl service for
homeowners in Clark County. There are about 4,000 homes in our community,
and our homeowners are told, "If you see graffiti, here is the number you call.
It Is the management company. They send out Amerlcan Graffiti, who is the
provider we use, and they have the graffiti cleaned up." If an association like
mine all of a sudden says Well, you know, we do not have the money to pay
our bills and do other things. We could cut out the graffiti company and we
could just say to our homeowners, 'You know what, the number has changed.'
3o instead of calling the management company. you now call Clark County.
There is a cost shift, There Is a limited number of resources available in
Clark County, and that will have to be spread even thinner.

[t goes on into other things too. You have the pools that are closed. The
people are now going to send their kids to the public pools, again, taking up
more of the county resources and spreading it out thinner and thinner. There
are community assoclations that are now, because of thelr cash flow problems,
having to pay their vendors late. Many of their vendors are small local
businesses. They are being severely impacted because the reduced cash flow Is
having a ripple effect on their ability to employ people,

Chairman Anderson:

Let us go back to the graffiti removal question. | understand the use of pools
and parks. Are you under the Impression that the HOA and common-interest
community would allow the city to go and do that?

Assemblywoman Spiegel:
It is my opinion, and from what | have heard from property managers especially
that big long quote that | read, that people are cutting back on everything and

anything that they deem as nonessential.

Chairman Anderson:

That is not the question. The question deals specifically with graffiti removal
and security. Patrols by the police officers are usually not acceptable in gated
communities and other common-interest communities. This would be a rather
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dramatic change, and it would probably change the city's view of thelr
rejationship with, or their tolerance of, some common-interest communities.

Assemblywoman Splegel:

Mr, Chairman, one thing | can tell you is that my community, Green Valley
Ranch, last year had our own private security company who would patrol our
several miles of walking tralls and paths, We have since externalized our costs
and now the clty of Henderson is patrolling those at night Instead of our private
service,

Chairman Anderson:
So, for your common-interest community, you have moved the burden over to

the taxpayers and the city as a whole.

Assemblywoman Spiegel:
Yes, but our homeowners are also taxpayers of the city.

Chalrman Anderson:
Of course, they choose to live in such a gated complex.

Assemblywoman Spiegel:
it Is not gated, Parts of the community are, and some parts are not, Overall,
the master association is not a gated area.

Chairman Anderson:
You allow the public to walk on those same paths?

Assemblywoman Spiegel:
Ves, They are open to all city residents, and non-city residents.

Chairman Anderson:
Okay. Are there any questions for Ms. Spiegel on the bill?

Assemblyman Segerblom:
ls It your experience that the lender will pay the assoclation fees when the
property Is In default, or will they let it go to lien and then the association fees

are paid when the property is sold?

Assemblywoman Spiegel:
My experience has been that, in many Instances the fees are just not being
paid. The lenders are not paying the fees. There may be some exceptions, but

as a general rule they are not.
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Alan Crandall, Senior Vice President, Community Association Bank,
Bothell, Washington:

We have approximately 25,000 communities here in the State of Nevada. |am
honored to speak today. | am a resident of Washington state. The area | want
to specialize in my discussion is with loans for capital repair. We are the
nation's leading provider of financing of community assoclations to make capital
repairs such as roofs, decks, siding, retalning walls, and large items that the
communities, for health and safety issues, have to malntain. Today, In Nevada,
we are seeing associations with 25 to 35 percent delinquency rate. We are
unable to make loans for these communities because we tie these loans to the
cash flow of the association. If there is no cash flow coming in to support their
operations, we cannot give them a lfoan. We do loans anywhere from $50,000,
and we Just approved one today for $17 million, so there are some communities
out there with some severe problems that heed assistance.

Now you may ask, why do we care about the loan? The loan is important in
that it empowers the board to offer an optlon to the homeowners, Some of you
may live In a community, and some of you may have children or parents who
live in one, Because of a financial requirement for maintalning the property—the
roof, the decks that may be collapsing, or & retaining wall that may be failing—
they have to special assess because they do not have the money in thelr
reserves, It was unforeseen, or they have not had the time to accumulate the
money for whatever reason. These loans allow the assoclation to provide the
option to the homeowner to pay over time because, in effect, the board
porrows the money from the bank, which is typically set up as a line of credit;
they borrow the portion that they need for those members who do not have the
abllity to pay lump sum. So, whether that is $5,000, $10,000, $40,000, or
$50,000, or my personal record which is $90,000 per unit, due in 60 days, itis
a major financlal hardship on homeowners. The typical assoclation, based upon
my experience of 18 years in this industry, is comprised of one-third of first
time home buyers who may have had to borrow money from mom and dad to
make the down payment, and who have smali children for whom they are
paying off thelr credit cards for next Christmas, Another one-third is comprised
of retirees on a fixed Income. Neither of those two groups, which typically
make up two-thirds of an average community, are in a position to pay a large
chunk of money in a very short period of time. The board cannot sign contracts
in order to do the work unless they are 100 percent sure they can pay for the
work when It Is done, That is where the loan assists.

| urge your support of this bill, 1t will give us the ability to have some cash flow

and guarantees that there will be some extended cash flows in these difficult
times, and make It easler for those banks, like ours, who provide this special
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type of financing -that helps people keep their homes, to continue to do so.
Thank you.

Bill DiBenedetto, Private Citizen, Las Vegas, Nevada:

| moved to Nevada in 1975 when | was 11 years old. The first time | was here
was in 1982 as a delegate to Boys State. [f you told me at that time that |
would be testifying, | would have said, No way, you have got to know what
you are talking about, Well, | was up here at an event honoring the veterans,
and | saw this bill, | serve as the secretary-treasurer of my HOA, Tuscany, in
Henderson, Nevada. The reason | became a board member was | revolted
against the developer's interests in ralsing our dues. You see, we were founded
in 2004, and we are at 700 homes out of 2,000, which means we are under
direct control of our declarant, Rhodes Homes. We are at thelr mercy if they
want to give us a special assessment or raise our dues. The reason | am here
today is | also serve as secretary-treasurer. | am testifying as a homeowner, not
as a member of the board. As of last year, our accounts receivable were over
$200,000, which represented 13 percent of our annual revenue. Qut of our
600 homeowners, 94 percent went to collections. Out of those, there were
eight banks, When a bank takes over a home, they turn off the water; the
landscaping dies; our values go down, We need these two years of back dues.
Anything less, | belleve, would be a ballout for the banks that took a risk, just
like the homeowners. When it comes right down to [t, out of the 700 homes
that we have, we have to fund a $6.2 million reserve. Why? Because the
developer continued to build a recreation center, greenways, and other
amenities, So, our budget is $1.6 milllon. We have $200,000 in recelvables.
We receive 90-day notices from our utility companies. We can barely keep the
lights and the water oh, Our reserve fund, by law, is supposed to be funded,
put we cannot because We have to pay the utility bills, | moved Into that
community because it was unique: We have rallied the 700 homes. We are not
looking for a handout, but we are looking for what is right. When the bank took
over the homes, they assumed the contracts that were made; to pay the dues
the $145 a month. | have banks that are 16 months past due, 10 months past
due, 12 months past due. Thank you for listening to me. '

Assemblyman Segerblom:
In regards to the hanks owning these properties, at least under current [aw,

what they owe for six months would be a super lien which you would collect
when the property is sold. Have you been able to collect on those super liens?

Bill DiBenedetto:
Yes, we have,
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Assemblyman Segerblom:
s It your experience that the banks never pay without this super lien?

Bill DiBenedstto:
The banks never pay until the home is sold,

Assemblyman Segerblom:
Now, they are just paying for only six months?

Bill DiBenedetto:
They are paying for six months, and we are losing money that should be going
into our reserve fund.

Chairman Anderson:
Does the bank not maintain an insurance policy on the property as the holder of

the initial deed of trust?

Bill DiBenedstto:
| do not know. | would assume they would have to have some kind of liability

insurance with the property.

Assemblyman Cobb:
When the banks foréclose, do they not take the position of the owner in terms

of the covenants?

Bill DiBenedetto:
They do.

Assemblyman Cobb:
Do they have to start paying dues?

Bill DiBenedetto:
They have to start paying dues, and they have to abide by the covenants, which
includes keeping thelr landscaping living.

Assemblyman Cobb:
How are they turning off the water and destroying the property?

Bill DiBenedetto:
They just shut off the water at the property.

Assemblyman Cobb:
And you do not do anything to try to force them to abide by the covenants?
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Bill DiBenedetto:
There is nothing that we can do, unless we want to absorb legal costs by taking

them to court, We cannot afford that, We have called them; we have begged
them; there is Just no response.

Assemblyman Cobb: v
You cannot recover those legal costs If you do take them to court?

Bill DiBenedetto:
| have not pursued that any further with my board or the attorneys. Thank you.

Chairman Anderson:
Thank you, sir.

Michael Trudell, Managet, Caughlin  Ranch Homeowners Association,
Reno, Nevada:

| have emailed a prepared statement to members of the Committee (Exhibit V),
| do not want to belabor the point, There is a statutory obligation of HOAs to
maintain thelr common areas and to maintain the reserve accounts for thelr
HOAs. |also believe that there is a direct impact on homeowners when there Is
only a six month ability for the HOA to collect because we have to be much
more aggressive in our collection process. I that time frame was fo be
increased, we would be more witling to work with homeowners. Recently, our
hoard at Caughlin Ranch changed our collection policy to be much more
aggressive and to start the lien process much more quickly than we had in the
past, which eventually leads to a foreclosure process, | think that has a direct
impact upon our homeowners.

Chairman Anderson:

Mr., Trudell, you have been associated with this as long as | can recall, and you
have been appearing in front of the Judiciary Committee. In dealings with the
panks, have there been these kinds of problems in the past with your properties
and others that you have been with?

Michael Trudell:

Yes, sir.. Mr, Chairman in the past, banks were much more receptive In
working with us to pay the assessments and to get a realtor involved in the
property 1o represent the property for sale.

Chairman Anderson:
Since the HOA wraditionally looks out to make sure that everyone is doing the

right thing, when there is a vacant property there, you probably become a little
bit more mindful of it than you would in a normal community. Do you think that
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this is the phenomenon right now because of the current economic situation’?
By extending this time period, are we going to be establishing an unusual
burden, or changing the responsibility of the burden in some unusual way? In
other words, should it have originally been this longer period of time? Why
should there be any limit to it at all?

WVichae! Trudelk:
From the association's standpolnt, no limit would be better for the HOA,

because each property is given lts pro rata share of the annual budget. When
we are unable to collect those assessments, then the burden falls on the other
members of the HOA. As far as the current condition, banks in many Instances
are not taking possession of the property, so the property sits in limbo, There is
a foreclosure, and then there is no property owner, at least in the situations that
| have dealt with In Caughlin Ranch. We have had much fewer Incidences of
foreclosure than most HOAs,

Chairman Anderson:
Thank you very much, Let us turn to the folks in the south,

Lisa Kim, representing the Nevada Association of Realtors, Las Vegas, Nevada:
The Nevada Assoclation of Realtors (NVAR) stands in support of AB. 204,
Property owners within common-interest community assoclations are suffering
increases in association dues to cover unpaid assessments that are
uncollectable because they are outside of the B-month superpriority lien period.
Many times, these property owners are hanging on by a thread in making their
mortgage payment and association dues payment. | talk to people everyday
that are nearing default on thelr obligations. By increasing the more-easlily
collectable assessments amount, the community assoclations are going to be
able to keep costs down for the remaining residents. Thank you.

Chairman Anderson:
Thank you,

John Radocha, Private Citizen, Las Vegdas, Nevada:

| cannot find anywhere in this bill, or in NRS Chapter 116, where a person, who
has an assessment agalnst him or her, has the right to go to the management
company and obtain documents to prove retaliation and selective enforcement
that was used to initiate an assessment, If they come by and accuse me of
having four-inch weeds, and my next door neighbor has weeds even taller, and
they are dead, that Is selective enforcement. | think something should be put
into this blll where |, as an individual, have the right to go to the management
company and demand documentation. That way, when a case comes up, a
person can be prepared, This should be in the bill someplace,
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Chairman Anderson:
We will take a look and see If that is in another section of the NRS. It may well

be covered in some other spot, sir.

John Radocha:

On section 1, number 5, | was wondering, could not that be changed to "a lien
for unpaid assessments or assessments is extinguished unless proceedings to
enforce the lien or assessments instituted within 3 years after the full amount of
the assessments becomes due"?

Chairman Anderson:
The use of the words "and" and "or" are usually reserved to the staff in the

legal divislon. They make sure the little words do not have any unintended
consequences, But, we will take your comments under suggestion.

Michael Buckley, Commissioner, Las Vegas, Commission for Common-Interest
Communitles Commission, Real Estate Division, Department of Business
and Industry; Real Property Division, State Bar of Nevada:

We are neutral on the policy, but we wanted to point out that one of the
requirements for Fannie Mae on condominiums is that the superpriority not be
more than six months. Just for your education, the six month priority came
from the Uniform Common-interest Ownership Act back In 1982, It was a
novel Idea at the time, It was met with 'some resistance by lenders who make
loans to homeowners to buy units. It was generally accepted. We are pointing
out that we would want to make sure that this bill would not affect the ability
of homeowners to be able to buy units because lenders did not think that our
statutory scheme complied with Fannie Mae requirements,

My second point is that there was an amendment to the
Uniform Common-Interest Ownership Act in 2008, It does add to the priority of
the assoclation's cost of collection and attorney's fees, We did think that this
would be a good Idea, There is some question now whether the association can
recover its costs and attorney's fees as part of the six-month priority. We think
this amendment would allow that and it would allow additional monies to come
to the association,

Chairman Anderson:
Are there any questions for Mr, Buckley who works in this area on a regular

basis?
Assemblyman Segerblom:

| was not clear on what you were saying, Are you saying that this Jaw would
be helpful for providing attorney's fees to collect the period after six months?
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Michael Buckley:

What | am saying is that, with the existing law, there is a difference of opinion
whether the six-months priority can include the association's costs, The
proposal that we sent to the sponsor and that was adopted by the 2008
uniform commissioners would clarify that the association can recover, as part of
the priority, their costs [n attorney's fees. Right now, there is a question
whether they can or not.

Assemblyman Segerblom:
So, you are saying we should put that amendment in this bill?

Niichael Buckley:
Yes, sir. This was part of a written letter provided by Karen Dennison on behalf

of our section,

Chairman Anderson:
We will make sure 1t is entered into the record (Exhibit W).

Assemblywoman Spiegel:

| have received the Holland & Hart materials on March 4, 2009 at 2:05 p.m.
They were hand delivered to my office. | am happy to work with Mr. Buckley
and Ms, Dennison on amendments, especially writing out the condominium
assoclation so that they are not impacted by the Fannie Mae/Freddie Mac

provisions.

David Stone, President, Nevada Association Services, Las Vegas, Nevada:

All of my collection work is for community associations throughout the state, sO
| am extremely familiar with this issue, Last week, | had the pleasure of
meeting with Assemblywoman Spiegel in Carson City to discuss her bill and her
concerns about the prolonged unpald assessments (Exhibit X).

Chalrman Andetrson:

Sir, we have been called to the floor by the Speaker, and | do not want them to
send the guards up to get us, | have your writing, which will be submitted for
the record. s there anything you need to quickly get into the record?

David Stone:

The handout is a requirement for a collection policy, which | think would affect
and help minimize the problem that Assemblywoman Spiegel is having, |
submitted a friendly amendment to cut down on that. | see that assoclations
with collection policies have lower delinquent assessment rates OVer the
prolonged period, and | think that would be an effective way to solve this
probiem. Thank you.
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Chairman Anderson:

Neither Robert's Rules of Order, nor Mason's Manual, which is the document
we use, recognizes any kind of amendment as friendly. They are always an
impediment. Thank you, sir, for your writing. If there are any other written
documents that have not yet been given to the secretary, please do so NOW.

Wayne M, Pressel, Private Citizen, Minden, Nevada:

Myself and two witnesses would like to speak against A.B, 204, | realize that
this may not be the opportunity to do so, | just want to make sure that we are
on the record that we do have some opposition, and we would like to articulate
that opposition at some later time to the Judiciary Committee.

Chairman Anderson:

There will probably not be another hearing on the bill, given the restraints of the
120-day session, "The next time we will see this bill is If it gets to a work
session, at which time there is no public testimony. ] would suggest that you
put your comments in writing, and we will leave the record open so that you
can have them submitted as such, With that, we are adjourned.

[Meeting adjourned at 11:20 am.]

RESPECTFULLY SUBMITTED:

Robert Gonzalez
Committee Secretary

APPROVED BY:

Assemblyman Bernie Anderson, Chairman

DATE:
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AB. S BIll Uffelman Suggested amendments
189 for A.B, 189,

AB, |T Rosalie M., Escobedo Prepared testimony
189 against A.B. 188,

Q—OB:T u Assemblywoman Ellen Spiegel Presentation of A.B. 204,
AB. |V Michael Trudell Prepared testimony in
204 support of A.B. 204,
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AB. [ X David Stone Suggested amendments

204 for A.B. 204,
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
‘WASHINGTON, DC 20410-8000

ASSISTANT SECRETARY FOR HOUSING-
FEDERAL HOUSING COMMISSIONER

November 1, 2013 Mortgagee Letter 2013-40

To

Subject

Purpose

Effective Date

Affected Policy

Notice to
Borrower after
Loss Mitigation
Review

All Approved Mortgagees, Single Family Servicing Managers

Loss Mitigation during the Foreclosure Process

The purpose of this Mortgagee Letter is to clarify the Department’s
requirements delineated in 24 CFR 203.502 and to communicate expectations
for servicers who are engaging in loss mitigation during the foreclosure
process.

Effective loss mitigation is essential to stabilizing communities affected by
natural disasters, poor housing market conditions, etc. Therefore, servicers
are reminded that participation in FHA’s Loss Mitigation Program is not
optional, they are to inform borrowers of and evaluate them for each loss
mitigation retention and non-retention option’ in a timely manner.

Mortgagees must implement the requirements in this Mortgagee Letter by
January 1, 2014,

The policies set forth in this Mortgagee Letter modify or supersede, where
there is conflict, HUD Handbook 4330.1, Rev-5, and clarify parts of
Mortgagee Letter 2000-05.

Pursuant to 24 CFR 203.605, servicers are to evaluate on a monthly basis all
loss mitigation tools available for delinquent borrowers and document their
evaluations. Servicers must timely evaluate and respond to complete loss
mitigation requests. A loss mitigation request is considered complete when it
contains all information required by the servicer from the borrower in order to
evaluate him/her for available loss mitigation retention and non-retention’
options.

! For updated information on FHA’s Loss Mitigation home retention options, see Mortgagee Letter 2012-22. For
upated information on FHA’s non-retention loss mitigation options, see Mortgagee Letter 2013-23.

2 See ML 2013-23 for information regarding documents to be included in a complete mortgagor workout packet for
non-retention loss mitigation options.
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Loss Mitigation
and Initiation
of Foreclosure

After its timely review of a borrower’s loss mitigation request, the servicer

must send a written notice to the borrower which indicates:

» whether or not he/she qualifies for a loss mitigation option;

s the actual reason(s) he/she has been denied for any loss mitigation option;
and

» the servicer’s points of contact and process for appeals or the escalation of
cases.

FHA emphasizes that effective communication with borrowers is an
important aspect of proper servicing. In this regard, servicers should be
mindful of persons with disabilities and persons with limited English
proficiencies, and take extra care to ensure that the appropriate
communication tools are available for them. Providing thorough explanations
and information about appeal or escalation processes may reduce instances of
challenges to foreclosure actions, and in some instances, may reveal
additional circumstances under which some mortgage loans may be brought
current, thus precluding mortgage insurance claims. In these instances, the
servicer is continuing to mitigate losses that FHA, as the mortgage insurer,
might otherwise incur. Servicers are expected to comply with all applicable
federal laws regarding loss mitigation appeals, including 12 CFR 1024.41
when it becomes effective.

Pursuant to 24 CFR 203.606(a), a foreclosure may not be commenced for

monetary defaults unless at least three consecutive monthly payments are

unpaid. In addition, servicers are required to consider borrowers for each
appropriate loss mitigation option prior to initiating foreclosure, unless the
property has been abandoned or vacant for more than 60 days. Servicers are
expected to comply with all applicable federal laws when initiating
foreclosure, including 12 CFR 1024.41 when it becomes effective. After at
least three consecutive monthly payments are due but unpaid, a servicer may
initiate a foreclosure for monetary default if one of the following conditions is
met:

o The servicer has completed its review of the borrower’s loss mitigation
request, determined that the borrower does not qualify for a loss mitigation
option, properly notified the borrower of this decision, and rejected any
available appeal by the borrower;

e The borrower has failed to perform under an agreement on a loss mitigation
option, and the servicer has determined that the borrower is ineligible for
other loss mitigation options; or

o The servicer has been unable to make a determination of the borrower’s
eligibility for any loss mitigation option due to the borrower not responding
to the servicer’s efforts to contact the borrower.

www.hud.gov espanol.hud.gov
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Appraisal Resume {Qualifications) - Page 1

‘R. Seott Diigari, SRA

GENERAL APPRAISAL EXPERIENCE:

. lndepa.nsiepﬁ.ﬂga!Eskzat‘e}\Ppt?lse(&Septem};erwﬁwP,tES?!ﬁ Y
+  SeniorReal Estate Appralser First Westemn Savings Assodatlon, Las Vegas, NV=10/74 to 09/76

. ]ﬂdgpéﬂdé‘ht Redl Estate Appralser- 1969101974
- SPECIALIZED VALUATION EXPERIENCEY
-Duslified Expert Witness: feal Estate and Apptalsal Matters- Dlstrict, Bankruptcy and Federal Courts
‘Foranslg Review Expert: Appralsal reviaws for libigation. Clierits Includs major banks, attomeys and the FOIC.
“TYPES OF PROPERTIES!

Resldent]sl, Condaininiuin Platined Unit Developients, Small Res(dentlal Iicome, Existing, proposed and Vacaiit Land,

Commerclal and Incame units,

LGENSING; ) ]
Ucensed In the State of Nevada, Certifled Gengral pppraiser-ticanse #1A,0000166-CG

PROFESSIONAL DES|GNATION:
. SiA Member ~ Appralsal Instittte - 1989 o Present

EDUCATION;

“Bachelor of Sclenge in Business Administration - Finance, Uniyersity of Nevada

“High Schoal Diploms - General Studies, Ed W, Clark High School, Las Vegas, NV

"REALTOR ASSOCIATIONS:

Appralser Member - Natlanat Assoclation of Realtors- 992 fo Present
-Ap_pmlser' Memmber- Greatt Las Vegas-Assaclation of Realtors - 1992 ta Prasent

MEMBERSHIPS:
Employee Relocation Countll, Appraéer Member =189010 2013

Member of the Clark County Board of Equalization - 1594 to Present {Cyrrent Vice Chalr)
‘Reloratlon Appralsérs & Consyltants Menmbir - 1985 t6 Present

'REFERENCES)

Cheryl Moss, SVP ~Chief Appralser Glerin Ahdatseh, AL SRPA
Bank of Nevada Glenn Atidersan

2700 W, Sahara Avenue 1601'S. Ralnbow Boulévard, ste. 250
{as Vegas, Ny 89102 Las Vegas, NV 86145
702-252-6366 702-307-0888

“Terry longs, VP San’dy\ Boatwright, Branth Marnager
First Security Bank ‘| Mortéage e
10501 W, Gowan Road, Ste170 2855 5t, Rose Parkway, Ste, 1i0
Las Vegas, NV 89129 Henderson, NV 89052
702-853-0950 702-575-6413
Jim Howard, COO 1im Gogdrich, MAI;SRA, CCIM
“BariK of Las Vegas Boi aalty Conisufting, LLC
1700 W, Horlzon Ridge Parkway 2570 Eldorado Pkwy, Ste, 110.
‘Henderson, NV 89052 McKinney, TX 75070
702-452-4468 972-520-2828

“Timiothiy R, Morse - MAI, SRPA Rlck Plutte, Owner

Timothy R:Morse & Assoclates Premier-Mortgage Lending @roup
B0 5, Rangho Drive, Ste, B-L 8689 W, Sahara Ave, Ste. 100

Jas Vegas, NV 89106 as Vegas, NV 89417
+702-386-0068 X21 702-485-6600

—
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Appraisal Besume ((lualiﬂcatlons) - Page 2

“DFFICES HELD!

Neyada Compilsslon of Appralsers - Rea) Esfate Division £ducational Committee -1994-1986-
Member of the Regfonal Etics and Counseling panel Appralsal Institute - 1094-1496

&ite Chalr Nevads, Sﬁata_G,9Vernmenf_Re]a@lon§ bramimittée Appralgal I igtitiite - 1994-1095"
Chapter Admisslons Chalr, Las Vegas Chapter Appralsal Institute - 1984

Chapter Representative, Lis Vegas Chapter "A'ppra'lsa‘l'lnst'ltu(e4993-1‘595

Vice Chalr NaViida, State Govarnmént Relatlons Subeormittes Appraisal Instituite - 1993
Member of Reglon Vil Nominating Commilttee Appralsal Institute - 10921995

president, Las Vegas chapter Appralsal Insfitute - 1992

first Vice President, Las Vegas Chapter Appralsal Institute - 19504994

ONTINUING EDUCATION: GENERAL, IITIGATION, APPRAISALINSTITUTE, ERC, and SREA!

Al, Las Vegas Markét symposium 2014~ November 2014
Uqrév@lin‘g the Mystéry of Fairle Mag Appralsal Ghldellf\es ~June2014
Litlgation Asslignmerits for Sidentlal Appralserst Expert\Work on Atypleal Cases ~June 2014

Nability lssues for Appfaisers Performing Hitigation anid Gther Non-Lending Work ~May 2014
2014 National USPAP Update Course ~Jantiary 2014

Las Vegas Markek Symposlum 2013~ Noyember 2013,

Do's and Don't's of Litigatlon Support - October 2013

Appralsing the Appraisal: ‘Appidlsal Review-Resldential —Aptll 2043

A, Unlfofn Appralsal Datasat AR réflagts: Eficlency vs, Obligation = February 2013

{ ‘Appralsal Case Studles ~January 2013
In‘Markat Value Ar‘:’pr*alsals~NuVmear«2012
Watloal USPAP Uidate Course~May 2012

“valuation of Hasements —March 2012

Accurately Analyzing eporting Market Rehounds and Decllngs™ December 2011
Lns Vegas Market Symps in 2031 ~Qctober2044
The Uniform Appralsal Dataset from ENMA and FVAC -July 2011

Tools, Techniques & Qpport nitlis for Residential Appmlsing—Nqumber‘ 2010
Bisiness Practice afid Ethicg ~§éptember 2010 ’ '

Appralsa| Currleulum Oyerylew Residential geptember 2010

Navada Commission of Apprafsers Hearlng— June 2010

Inspetting the Rgldehtié\ Graan or High parformince Holise —Janugry 2010

ENERGY sTAR and the Appralsal Process —January 2010

3009 Natiopal USPAP Update Course™— January 2010

Al Commilttee CE Credit—Chapter Level - Deceinber 2009

Residantlal Design: The Making of a Gaod House November.2008

The New Resldential Market Conditlons Form $emlinar -March 2008

REQ Apprals‘ai - A'ppra!sal of Reslderitial Property Foreclosure ~ October 2008

Nationg] USPAP Update Course _{asVegas, NV - March 2008

Dealing with Cllent Pressure, Appralser Identity Theft and Appralsal Report Tampering— March 2008
Inélde & Outside the Boxes, Dévaloping & Commuiniéating the URAR —October 2007

Haluising Maikt Afialysis - SEpteIm hér 2007 _

Making Sense of the Changing \andscape of Value - Lias Vegas, NV - July 2007

The Real Estate Economy: Whiat's In Store for 20087 - Las Vagas, NV - July 2007

Real Estate fivesting 8 Pevelopim int - A Valuallgi Peisp ~July 2007

Litlgatlon skills for the Appralser; An Overvlew - October 20!
Natloral USPAP Update Coutse -June 2008

The Professional's Guide to the Uniform Restdential Apprasal Repart Seminar - July 2005
Re-apprasing; Re-addressing, and Re-asslgning Whattodo and why Seminar - Jupe 2005
Market Analysls and the Site'to Do Business Seminar - June 2008

Form SCNLGL — "WTOTAL appralsel softwara by 2 |2 mods, tnc, — 1-800-ALAMODE
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Appraisal Resume (Qualificaﬁuns) ~ Page 3

becrets ot & Succedsful Litigation Semingr - juhe 2003

»  Hlortgage Fraud &the Appralser's Role Semipar-une 3005 »

+ Uniform Standards of Professianel Appraisel Practice Update Course - Fehruary 2005

+  Coiige 705 Litlgatlon Apptalsing - Octoper 2004

& _volding Ljabllity asa Resldantial Apnra];gr:ngtohgtipg4

+  AVM, VFR gnd Powet Tools for.Appralsers'iS'epte'mbe:ZZ'OM

' Curse 400 - Natiorial USPAP Update - Novermnber 2003

o Residentlal Sales Comparl Approach - Oglober 2003

s Appraisal Review (Res|dential) - February 2003

o Nevada Real Estate Appralsal Statdtes - October 2002

v Nationsl UsPAP Update Course ~june 2002 ) i )

«  Standard'of professlonal Fractice Part A and Part B- Course 410 and 420~ September 2001
s Appialsal Procedures - Coufse 120 November 2000

» -Standaids.of P[qus's'!q;}al_Pm;,tlca PaTtA- Califse 410 - Octobef 1399

v Standards of Profassional Practiée Part B+ Course 420 - October 4999

s Attacking & Defeiiding i ‘Appratsal In Litigation -September 1889

» Eand jhg:Apprglsal Process -Jily 1988, o .

+  Reporting Sales Gomparison Grid ‘Adjustments for flesidential Properties < March 1535
« “Valuatlori of Detrimental Condltioris In Redl Estate -September 1998

sténdards of Professional Practice Pait T Colitse 430 -MBy1998
Incorporating Enerey Efficlency fnto Restdential App Jsals — December 1998
Utliity Seminar - September 1857

fesidentlal Deslgn and Functionsl
Aternative Resldentfal Reporting Fariné Sernlriar - luly 1996

Evaluation Guidglines Workshop ~July/August 1994 .
Understanding Limited Appralsalsand Appralsal Reporting Options = July/August 1954
pppralsil Rebiew - Resldential bropiertles —July/Algust 194

Falr Lendjng and the Appralser - July 1984

L]

.

»

.

.

»

»

‘ v

o puiluation Guidelines Workshop fuly 1993

«  Environmental Checklists, ASTM Praperty Screen Standrd & the Valuatior Process —Jjuly 1693
¢ Current Stangards of Professia | Appralsal Pragtice issues-July1993

o Ameiicans With Disabiltties Act (ADA}- July 1993

« Thé'New Uniform Residential Agprélsal Report- September 1993

s Intein Appralset and the Law February 1993 )

v pppraisal Reporting of Complex Resldential Proper fles —December 1992

o Accrued Depreda!lun'SamhiBr-Septamber 1992

s Agpralsing frarfi Blueprints - Septefnbef 1992
.
.
‘
.
.
.
.
-
’
()
»
’
.
L]

“appralsirig the Tough Ones -July 1992

Employse o Indepéndent Contractoi- The Impact of an |RS Audit on an AppralserJuly 1952
Landfilts and Thélr ffect Upon Vafuug-Avgist 1991 '

subdivision Analysis- August 1991,

Real Estaté Law for Real Estate Appralsérs- August 1951

Tachnicat tnspectlon bf Real Estate August 1991

Relocation Appralsal Seminar- August1991, B

practicai Approach; The New émall Residentla Income Property &uldelines —July 1990
extraction of Market Data on Residentlal Properties- August 1990

Resldentlal Appralsal Report from the User's Perspedtive- August 1990

Leglslative Update Panel-August 1990’

Relocdtion Appralsing In the 90's PHH Hame Equity —september 1990

Neyada Real Estate Appralsal Statute Octoher 1960

Professiona) Practice and Real Estate Appralsal Law-October 1890

Exam Prepafation Seminar for Appralser- General Certificatlar - October 1990
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Appraisal Besume (Qualifications) - Page 4

I ———

ERCNA'HONALHELOCA’HON CONFERENCE!

»  ERC~RAC Tra Confeverice- May 2007
+ Nationl Relgcatofy AppTslsal Fofim - May 1996

PHH REAL ESTATE NETWQRK:
¢ Regional Seiningr"Heatts, Smaits & Colrage'.s September 1896,
» "Forge of Excellenge” ~November, 1985

»  Westemn Appralser feglonal serpinar-Leaders n thange" —Sepk'emberiﬂ.gl

CLiENTS; Banks and Morigage Compatilest

W Bank of Nevada v  Meadows Bank
& Bank of Las Veges » Mellon Bank
»  Bank of Naw York s Mutualof Omaha Bank
o Broad street Nationwide Valuattons »  Natlons Bank
s capltel Ope BaK s 'Natlonstar Moitgage
+  Castle & Cook Mortgage ¢ Nevada Guardian Services
o Chasé Barik o -Northein Trust Bdnk
o Cthank. » Prenier Mortgage Lending Group
+ Citicorp Mortgage, Inc, v Prudential Relocatlon,
o Clty National pank . iy < Walls Fargo Bank
«  Cark Couf ty Public Guatiflans Office * int Services
»  Deutscha Bank .
»  Exacutive Rélocatian Corps +  Secolink
»  Federal National Mggtgaféé')\;gncla\!an » Sty One Valuation Services
o First Republic Bank + salement One
»  HrstSecurlfy Bank of N evada +  SIRVARefocation
« Quarantee Bahk » stars Valuatlons Service
» Homebase Mortgage s Timavin ‘Appralsal Management o,
o lrwin Unjon Bank and Trust Company s+ Uspank-
» 4P, Morgail +  Valuation Partners
+  Kinecta Federal Credft Ynion +  Washington Federal-Savings
. ' s ‘Wells Fargo Bank
Attorhays / Otherst
o Abrams, lennifer s lensen, Rob (Broker)
«  Americaria Nevada Company s Jolley Urga Wirth Woodbufy & Standish
«  Averson, Taylor, Martenson-Judd Balmer s+ Kainen Lai Group
+  Anderson, McPharlln & Conners s Kelleher B Kelleher
o Bamey, Anthariy »  Koeller, Nebeker, Carlson & Halvek
«  Byiranco & Kircher s Lee 8 Russell
+  Black & Lobello ) o les, Hernandez, Kelsey, & Brooks
«  Delanoy, Schuetz & Megaha o+ Leavity, Andrew
s Dridn,Leeh s ‘Menninger; Garal
s Eckerlaw Group +  Miller & Wright Ravdings, Olseri, Cantion,
»  Goodrich, lim {Valuatiori Cansulting) Gormley & Desrulsseau ’ )
»  Goidon Slivef »  Shaplro, plorence (Braker)
& Hansen, Randon +  Shea & Calyon
o Holland &Hart LLP +  Woodbury & Standlish
»  Hoskin, Hughesand Pifer

{R&v. Nov 6, 2014)

-
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R, SCOLT [UGAN
" APPRAISAL COs INC.
R Scoft Dugan, SRA
R Scott Dugan Appraisal Gompany; Ine,
Fee Schedule

(As of November 15, 2014)

Exteror Appraisal Report - $750 Each

Agsignments are for bid on a case-by-case basis; Standard fees for additional
work (f needed) are listed below:

Expert Witness Work and Testimony:

« Deposition, Court Testimony, Trial Preparation - $400/Hour

« Supplemental Work and Research - $400/Hour

o Consulting Mestings, Case Discussions, etc. = $200/Hour
There is a three-hour tainimum for deposttion and court testirony. If efther is.
canceled within 24 hours of a schaduled appearance, the ofient will be billed for
50% of the inimum, In addition to any time for-preparation.

The above fees are exclusive of the costs assosiated with both the d‘e\_/éflopment of
the valuation repart-or consilting study, and that of supporting matetials that may
be required for trial.

Reql Estats Appraisers aid Constiltwnts
WM‘“MM e e N VO s e bbb AN g

W “ e B e - - e ot 1 S—
B 6767w TROPICANA AVENUE, SUITE 110- LAS VEGAS, NV 89103-4343 (702) 8762000 FAX (702) 2541888

DUGAN000040
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® 2015 Foundation for Community Assoclation Research

Al rights reserved. Reproduction in whole orin part is not permitted without the expressed, written consent of
the Foundation for Community Association Research.

Foundation for Community Association Research
6402 Arlington Bouleward, Suite 500

Falls Church, VA 22042

(888) 224-4321

www.cairf.org

The Foundation for Community Assoclation Research (FCAR) was founded in 1975, FCAR Is @ 501(c)(3)
organizatlon that supports and conducts research and makes that information avallable to those Involved in
association development, governance and management,

FCAR provides authoritative research and analysls on community association trends, issues and operatlons.
Our mission Is to inspire successful and sustainable communities. We sponsor needs-driven research that
informs and enlightens all community assoclation stakeholders—community assoclation residents, homeowner
volunteer leaders, community managers and other professional service providers, legislators, regulators and
the media. Our work is made possible by your tax-deductible contributions. Your support is essential to our

research.

This publicatiorn Is designed to provide accurate and authoritative information in regard to the subject matter
covered. It is distributed with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the services of

a competent professional should be sought.

—From A Declaration of Principles, jointly adopted by a Committee of the American Bar Association and a
Committee of Publishers .
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2, Contributors, Sources & Notes on Data
2.1 Contributors
State Llen Priority Matrix: Hugh Lewis, Esd.

Minnesota GIS Community Assoclations Map:

Lynn Boergerhoff, Community Atlas
55+ Condominium Unit Owner Data
Lynn Boergerhoff, Community Atlas

Volunteer Immunity and Standards of Care:

Marc D. Markel, Esd.
50 State Condominium Insurance Survey.

George E. Nowack, Jr., BEsq., reviewed by

Laurie S. Poole, Esd.
Selected Llen Priority Cases:

Roget D. Winston, Esq, and Abran E. Vigll, Esd.

also Hugh Lewls, Esd.

2.2 Sources

American Community Survey (ACS)
Census — Statistical Brief 1994

CAl: Common Ground magazine

CAl Government & Public Affalrs (G&PA)
CAl Press '
California Department of Real Estate
Californla Law Revision Commission
GColorado Department of
Connecticut Judicial Branch Law Libraries

Regulatory Agencies

Department of Agriculture — Rural Development

Department of Veterans Affairs (VA)
Federal Emergency
Federal Home Loan
Mac)

Faderal Housing Administration (FHA)

Mortgage C‘orporatlon

2.3
grouped in two categories:

. Public Data: (1) Census data, (2) State data, (
Natlonal Assoclation of Realtors (NAR) and the
FCAR and CAl Data: (4) FCAR data accumulated over fime, (5) CAIl data, also, accumulated over time,

(

and (6) Data provided by CAl members.

The public data is largely from the Gensus and the
ACS 2014 data may
ates, This state data, also, may
h association data and the

time to publication, I.e., certaln of the

assoclation data fs

available from individual st
to publication. Usually, both the few states will

Management Agency (FEMA)‘

Community Assoclation Data:
Clifford J. Treese, CIRMS
Chronological History of Federal Involvement:
Clifford J. Treese, CIRMS
North Carolina Legislation
James A. Slaughter, Esd.
Utah Legislation
Lincoln W, Hobbs, Esd.
Federal Involvement Legislation
Douglas M. Kleine, CAE
Dubal Updates
Jeevan John D'Meilo, CMCA, AMS, LSM, PCAM

Federal National Mortgade Association (Fannle
Mae)

Florida Department of Business & Professional
Regulation
Florida Division of
Mobile Homes
Foundation for Community Assoclation Research
Hawall Real Estate Branch

Maryland Montgomery County Office of Gommon
Ownership Communities

Natlonal Association of Homebullders (NAHB)
National Association of Realtors (NAR)

Nevada Real Estate Division

Urban Land institute

Virginia Common Interest Community Board

Condominiums, Timeshares and

Notes on Community Assoclation Data: The Fact Book is based on information from six sources

3) Related housing industries data such as that from the
National Association of Homebuilders (NAHB),

American Community Survey (ACS). This data has a lag
not he available until late in 2015, Some public
have a lag time from collection
ACS data lack specificity In critically

identifying the three pbasic types of associations: condominiums, cooperatives and planned communlties.

Similarly, the public data may count certain association

themselves. From a timing viewpolnt, FCA
the Fact Book data generally will be one year 8

Recause of the timing fssue,

Community Association Fact Book 2014

R, CAl

580

units, but not the entities (the associations)
data and CAl member data are more readily avallable.
head of public data.
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3. Getting Started with the FCAR 2014 Fact Book
3.1 CAI and the Growth of Community Associations

It's been sald that the growth of community assoclations (condominiums, planned communities and
cooperatives) offers the greatest single extension of homeownership opportunities since the housing reforms of
the New Deal and the provision of Gl Bill benefits just after World War [l The Community Assoclations Institute
estimates that in 1970 there were 10,000 community assoclations nationwide. In 2014, there are 333,600
assoclations housing more than 66 million Americans. See the Statistical Review 2014, From its inception,
CAl has grown alond with association housing, along with the homeowners and along with association
professionals — to foster better communities based on fostering harmony, transparency and sustainability,

The Community Associations Institute (CAl) s a national nonprafit 501(c)(6) organization founded in 1973
to foster competent, responsive community associations through research, training and education.

The Foundatlion for Community Assoglation Reseatch (FCAR) Is a national, nonprofit 501(c)(3)

organlzation devoted to common interest community research, development, and scholarship. incorporated in
19786, the Foundation supports and condugcts research In the community association industry.

32  Community Assoclation 2014 Fact Book — Key Features

The Fact Book Is published by FCAR and it doouments, in general, the history, current status, trends and
future issues of U.S community association housing. The Fact Book, also, provides community association
information on a state-by-state basis in “State Summaries.” The Fact Book and any one of the State
Symmarles will facilitate, demonstrate and provide an understanding of four points:

1 Evidence-Based Declsions: Facllitate the creation, publication and analysis of credible data such that
evidence-based decisions on varlous community assoolation issues, regulations and laws can be
made.

(2) Contributions to the Economy and Society: Demonstrate the role of community assoclations as part
of the evolving {ransformation of land development practices and in maintaining housing as shelter, as
a neighborhood penefit and as an investment.

(3) Core Services: Provide an understanding that there are three core services delivered by associations
to residents (owners and renters)

. Governance Services,
. Community Services and

. Business Services

— and that these three core services are complimentary to a broad range of both local and national
housing services, housing goals and of related public pollcy considerations.

(4) Assoclations as a Housing Market: Demonstrate that all three types of community associations in
and of themselves, are an important housing market that needs to be understood and analyzed In a
comprehensive manner. ,

3.3  Statistical Review 2014: The Statistical Review 2014 is part of the Eact Book, butit1s provided as @
separate document avallable by a hyperiink. Like its predecessor, the Statistical Review 2013 (also
found by hyperlink), Review 2014 provides national facts concerning community associations.

Community Assoclation Fact Book 2014 page 7 of 61
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3.4  State Summaries: While the Fact Book and the Statistical Review 2014 deal with community

Statistical ROVIZW. ~o22

associations from & pbroad national perspective, there are 51 State Summarles (including the District of
Columbla) that bring the national datato the state level. The format of the State Summaries generally follows
the Fact Book, but without the emphasis on history, definitions and comparative matters.

4, Community Association National Trends and lssues

In Democtacy In America, Alexis de Tocqueville reflected in differing ways on the constant activity that
characterized American soclety in the 1830s as it strived for continuous improvement ot all levels of soclety
and government, Little has changed since that time. He would be right at home ata community association
poard meeting, at a CA! Chapter program of at a national CAl Conference or Law Seminar, The best way to
keep up with assoclation trends and issues (and the need for continuous jmprovement) at either or both the
national or local levelis through the links that follow.

4.1 At the National Level

CAl Issues and Advocagy

« From federal affairs, to state issues, to amious briefs and-more ~ this is constantly updated. Toplcs
Inciude regulatory lssues with FHA and FEMA, new mottgage rules and CAl's Public Policles.

CAl Common Ground Magazine Key Issues

« From aging in placs, to fostering partioipation, to manager licensing and more — key themes from the
Ccommon Ground articles. A subscription to Common Ground is part of CAl Membership, but separate

subsoriptions are avallable.

Chronological History of the Federal nvolvement in Community Associations

»  From the early Twentleth Century through today, you ¢an {rack over 40 major federal Initlatives and
related Issues and actlvities that have impacted community assoclations.

4.2 At the Local Lével

CAl Local Chapters
« This will help you find and contact any of CAl's 80 U.S. Chapters and CAl's South Afrlcan Chapter.

CAl Grass Roots Advocacy Center

. CAl's Government & Public Affairs provides political information and intelligence for the association
industry.

4,3 Atall Levels for All Interests
CAl Press:  CAl Press, the publishing divislon of CA, is dedicated to publishing the very best resources for
community assoclations. We offer the largest collection of over 100 books on assoclation governance,

management and operations, Browse by category, view our most popular products and discover what's new.
Check back frequently to see our Featured Products and to take advantage of our money-saving promotions.
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10. Community Services as an Association Core Funetion

Introduction: The Statistical Review 2014 repotts on the active Involvement of more than 2.3 million
homeowner volunteers who served on assoclation boards of directors and committees providing $1.6°
billion dollars of time to their associations. In addition to privatizing certain infrastructure and
development functions mentioned in #7.3, the community services functions save local government
between $2 to $4 bllilon a year by minimizing the need for bullding and health code enforcement and
other public safety services.

Assoclations perform many of these governmental type functions as part of common area inspections
and obtaining cooperation and compliance from residents. New Jersey, for instance, makes clear that
it understands that community assoclations have the same Inspection Tunctions as do hotel owners and
rental apartment bullding owners, New Jersey, also, recognizes that communlty assoclation
assessments often cover the same services paid for in propeity taxes. See the New Jersey State
Summary at Section #5.4 for the "Municlpal Services Act for Community Assoclations.” Also, see this
CAl Amicus Brief on Relmbursement Under the New Jersey Municipal Services Act

Community Services run the range of activities below and Include a variety of related activities that are
discussed in this CAl publication:

Managing & Governing: How Community Assoclations Functon

104  An_ntroduction to Community Associatlon Living

Introduction: The purpose of An introduction to Community Association Living Is to introduce
community volunteer leaders and members to community assoclations, provide a greater
understanding of exactly how a community association works from both an organizational and people
standpoint, and to endow members with the Information necessary for fully enjoying and pensfiting from
communlty assoclation living.

10.2 From Good to Great Communities

Every community has its-own history, personality, attributes and challenges, but all associatlons share
common characteristics and core principles. Good associations preserve the character of their
communities, protect property values and meet the established expectations of homeowners, Great
associatlons also cultivate a true sense of community, promote active homeowner {nvolvement and
create a culture of informed consensus. The Ideas and guidance conveyed in this brochure speak to
these core valuas and can, with commitment, inspire effective, enlightened leadership and responsible,
engaged citizenship.

10,3 Community Matters — What You Should Know Before You Buy.

Whether you are considering buylng a home in a community that is newly developed (either new

construction or a conversion), a resale In an existing community or you are renting with the possibility of
buylng—you need to consider certain key points about community assocfation governance and
operations. This publication will help. Also, this information runs parallet to the Consumer Finance
Protection Bureau (CFPB) campalgn on Know Before You Qwe, Further, the State Summaries
provide Information links for those states that require disclosure upon sale, The states with some
verslon of the Unlform Real Property Acts require disclosure upon sale. If interstate land sales are

_involved, then the CFPB by means of the requirement for [nterstate Land Sales Reglistration provides
consumer protection.
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About the Foundation for Communlty Association Research

The Foundation provides authoritative research and analysls on community association trends, issues and
operations, Our mission s to inspire successful and sustainahle communities, We sponsor needs-driven
research that informs and enlightens all community assoclation stakeholders—

community assoclation residents, homeowner volunteer leaders, community }&V},’

managers and other professional service providers, legislators, regulators and the FOUNDATION FOR

media, Our work is made possible by your tax-deductible contributions. COMMUNITY ASSOCIATION
research

Your support ls essentlal to our research, Visit www.cairf.org or e-mall
foundation@calonline.ord .

About Community Associations Institute (CAl)

Community Assoclations Institute (CAl)ls an international membership organization dedicated to building
better communities, With more than 33,000 members, GAl works In partnership with 60 chapters, Including a
chapter in South Africa, as well as with housing leaders in a number of other countrles, Including Australia,
Canada, the United Arab Emirates and the United Kingdom. CAl provides information, education and
resources to the homeowner volunteers who govern communities and the professionals who support them.
CAl members Include association poard membets and other homeownar leaders, community managers,
assoclation management firms and other professionals who provide products and services to associations.

CAl serves community assoclations and homeowners by
« Advancing excellence through seminars, workshops, conferences and education programs, most of
which lead to professional designations for community managers and other industry professionals.
« Publishing the largest collection of resoutces available on community

assoclation management and governanae, including website content, .

books, guides, Common Ground magazine and speclalized newsletters. "&T ’7;51

« Advocating on behalf of common-interest communities and industry X,
professlonals before legislatures, regulatory bodles and the courts. CommUﬂlty

+ Conducting research and serving as an international clearinghouse for ASSOCIATIONS INSTITUTE

information, Innovations and best practices in community association
development, governance and management.

We believe homeowner and condominium assoclations should strive to exceed the expectations of thelr
residents, We work toward this goal by identifying and meeting the evolving needs of the professionals and
volunteers who serve associations, by being a trusted forum for the collaborative exchange of knowledge and
information, and by helping our members learn, achleve and excel. Our mission s to Inspire professionallsm,
effective leadership and responsible cltizenship—ideals reflected in assoclations that are preferred places to
call home, Visit www.calonline.org or call (888) 224-4321,

For suggestions, additions, or updates to this Community Association Fact Book State Page, please e-mail
foundation@gcaloniine.org.

®
. ﬁn
el
FOUNDATION FOR /,--\&

research

8402 Arlington Blvd., Sulte 600
Falls Church, VA 22042
www,calrf.org
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Residential Community Associations:
Private Governments
in the Intergovernmental System?

With Papers from a Policy Conference
Sponsored by the

U.S. Advisory Commission on Intergovernmental Relations
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Preface

This policy report is one in a series of publica-
tions from a Commission project on “Rethinking Lo-
cal Self-Government in a Federal System,” Already
published are The Organization of Local Public Econo-
mies (1987), and Metropolitan Organization: The St.
Louis Case (1988). A repor{ on Allegheny County,
Pennsylvania, will be published in the neat future.

Traditionally, the intergovernmental system has
been thought to Include the national government,
state governments, and local governments of all
kinds. This report suggests that the concept of inter-
governmental relations should be adapted to con-
temporary developments 0 as to take account of ter-
rltorial community assogiations that display many, if
not all, of the characteristics of traditional local gov-
ernment.

Previous studies indicate that the vitality of local
governance les in part in the kind of diversity and dif-
ferentiation among governments that can create op-

ortunities for genuine self-government in manage-
able, human-scale communities, New participants
enter {he intergovernmental system each?rear. Bvery
census of governments shows an ingrease in the num-
ber of municipatities and speclal distriots serving citi-
zens. This ever-growing intergovernmenial family
now should be seen as overlapping to some extent
with residential community associations (RCAs) Tn
this respect, RCAs are part of a growing phenome-
non in American society; namely, the proliferation of
organizations that lie within the border regions be-
tween the public and private sectors.

Bstabllshed by deed covenants attached to real
property, RCAs are mandatory membership assocla-
Hons consisting of homeowners in a subdivision or de-
yelopment, Although RCAs are private organiza-
tions, typically created byresidential developers, they
are beginning to play a ‘ole in the intergovernmental
system because, Like local governments, they provide
quasi-public services, levy mandatory fees, and regu-
late resident behavior (sometimes in far greater
detail than local government). Because of their func-
tions, RCAs, like local governments, develop rela-
tionships with nelghboring local governmen tsand the
state. Tn additlon, RCAs often provide innovative op-
portunitics for local self-government on & human
scale,

RCAs can generate important venefits for their
members, for developers, for local governments, and
for the community as a whole, RCA members often




benafit from steady or increasing home values cre-
ated by the land-use restrictions In their communi-
ties, In addition, RCAs olten provide their members
with a wide vange of services that are not available
from local government Of that supplement the serv-
ices provided by local government, Builders are
benefited by being able o provide more attractive
and marketable homes in a stable, livable environ-
ment, often at cost savings to both the developer and
the purchaser. Local governments Lenefit by obtain-
ing development that Tg self-financing, features desir-
able amenitics, and adds to the local tax base, The
comnmunity as a whole venefits from RCAs through
fhe increased range of housing cholces available to
potential home buyers.

The number of RCAs has exploded during the
last 30 years, Informed observers estimate that there
are as many as 130,000 RCAs in the United States to-
day, compared to fewer than 5,000 in 1960 Much of
this growth results from the dramatic increase in
planned unit development (PUD) zoning and condo-
rminlum ownership projects,

Because RCAs are private organizations, they
generally have ol been recognized as participants in
the intergovernmental system Indeed, RCAs cannot
e regarded as local governments in the same sense
as a municipality. Nonetheless, the development of
RCAs does ralse intergovernmental concerns, par-
ticularly with regard to service provision, citizenship
and governance, and finances angd taxation,

RCAs constitute a privately organized unit for
the provision of local public services. Tn recent years,
there has been a major shift In thinking about pat-
terns of organization of local government, particu~
larly with regard to the delivery of services, A new
congensus may be emerging around the idea that a
multiplicity of local governments constitutes a “local
public economy” for service dellvery, which consisis
of a “provision side” and a “production side,” Briefly,
the provision side refers to making arrangements for
the supply of services, and the production side tefers
{0 creating service outputs,

RCAS are clearly provision units in that they de-
cide (1) what goods and services to provide their
members, and their quantity and quality; (2) what pri-
vate activities to reguiate, and the type and degree of
regulation; (3) the amount of revenue to raise, and
how to raise it; and (4) how foarrange for (he produc-
tion of goods and services,

In determining what goods and services ta pro-
vide, an RCA may decide, for example, tobuildaten-
nis court, An RCA may decide 1o regulate private ac-
tivitles, such ns the keeping of pets. An RCA raises
revenue through association fees and special Assess-
ments, An RCA makes decisions about service quan-
tity and quality, as when it contracts for snow removal
and strect repair. Finally, an RCA decides how 10
make arrangements for the production of goods and
serviges, often through contracts with private compa-
nles or agreements with {pcal government,

The existence of RCAs as community proviston
units suggests that these private organizations substi-

tute Tor local government service provision, Yetrela-
tively little is known about their service provision ac-
tivities or how they influence Tocal government,

RCAs also rajse intergovernmental qu estlonsre-
garding citizenship and governance, RCA member-
ship implies very different rights, privileges and obli-
gations than public citizenship. Yet the differences
are not known to most of the public, Indeed, many
homeowners appear 1o be unaware of the implica-
tions of living in an RCA community.

Finally, RCAs pose questions regarding finance
and taxation, RCAs embody the principle of fiscal
equivalence—you get what you pay for and you pay
for what you get. By funding thelr own services
through dues and special agsessments, RCA mem-
bers retain exclusive rights to use amenities, such as
swimming pools, tennis courts, play areas, and club
houses, which often are not available in other com-
munlties, At the same time, because the RCAs self-
finance many services, members are beginning to call
on local government for tax consideration,

Strong proponents of RCAs argue that they pro-
vide fot increased local self-determination and com-
munity control, greater economic efficiency in land
use, more efficlent and responsive service proviston,
more stable neighborhood land values, and more at-
tractive residential neighborhoods.

Critics of RCAs say that man homeowners do
not understand the {mplications ot lving inan RCA
community and are unprepared for community con-
trol, that RCAs do not, in fact, expand constmer
choice, that RCAs can reduce the efficlency of 1and
markets, that thelr regulations can be excessive, and
{hat RCA service costs may prove a burden to mem-
bers, particularly those with moderate or stable in-
comes, Indeed, critics argue that RCAs raise a num-
ber of important questlonsfor the intergovernmental
gystem, including the role of local government in
regulating these organizations, the extent of tax con-
sideration RCAs may ve due, the degree to which
RCAs lower the cost of public services for local gov-
ernment, and the extent {0 which failed RCAs be-
come a burden on the public sector,

RCAs, therefore, have a partial role In the inter-
governmental system. Ta explore thisrole more fully,
the ACIR sponsored a conference in June 1988 and
conducted a nationwide survey of RCAs In coopera-
tion with the Community "Associations Institute
(CAI). This publication reflects {he results of those
activities, We hape it will begin a dialogue on the role
of RCAs in the tntergovernmental system, Tt will be
followed by another publication, a practical guide to
public officials answering the most common ques:
tions offictals ask about RCAS.

The Findings and Recommendations in this re-
port were adopted by the Commission at its meeting
on September 16, 1988,

Robert B, Hawkins, Jr.
Chairman

- it~
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Local government gets developments that are
significantly self-financing, often have additional
amenities, and add to the local tax base, At the same
time, RCA development relieves local government
and, thereby, existing taxpayers of much of the re-
sponsibility for financing infrastructure and services,

6. Governmental and intergovernmental
Relations

Relationships befween residential community
associations and local governments, and between
state and local governments concerning assoclation
matters, have been established and are increasing.
The ACIR/CAI survey of association officials found
that 56 percent of them judged the Jevel of coopera-
tion between local government and their RCA 10 be
excellent or good, Twenty-three percentrated the re-
Jationship as only fair, With respect to specific types
of relationships, responding RCAs rated their treat-
ment by local governments as follows: 71 percent said
{hat their treatment on policy issues was somewhat ot
very fair; ratings in the 61-66 range were assigned to
school, traffic, water/sewer, park and recreation, ani-
mal control, and zoning issues; the issues of parking,
pollution, new development, and local taxes received
faimess ratings in the 53-58 percent range. The
ACIR/CALI survey and the resource papers and dis-
cussions at the ACIR conference identified a number
of lssues that deserve attention:

Service separation and double taxation, Typically,
the RCA provides its own facilities and services
at its own expense, However, {his arrangement
usually does not relieve indlvidual association
members of local properly tax l{ability for their
own units ot the assoclation of liability for prop-
erty taxes on the common properties, Therefore,
the associatlons and thelr members sometimes
pay twice for some services that taxpayers ouf-
side the association's boundaries get {rom focal
government and pay for only once. In & few lo-
calities, tax rebates or local government con-
tracts to pay for certain RCA services help to off-
set this inequity.

Excluded public services, Because the property
within the RCA boundaries is private, including
the streets, public officials often do not enter {0
provide certaln normal services of government
without explicit permission of the owners, This
fact typically excludes government from provid-
ing routine police patrols, trash collection, ani-
mal control, and the like, Some local govern-
ments and associations have negotiated agree~
ments to enable one or more of these regular
services to be provided publicly by local govern-
ment,
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Tax inequities. The application of normal prop-
erty tax and federal income tax rules to RCAs
creates two inequities compared to the non-
association case, With the local property tax, as-
sociation homeowners’ units typically are as-
sessed at a value that reflects their greater desir-
ability based on the commonly held amenities.
Then the amenities, themselves, are assessed
and taxed as private properties, In the non-asso-
ciation case, these amenities typically would belin
public ownership and off the tax rolls, When ap-
pealed to the courts, associations are generally
successful in revising these assessment practices,
but each case must go fo the courts individually,
A legislative solution could be more simple, fair,
and effective,

With respect to the federal income tax, asso-
clation dues are not tax deductible even though
they pay for some of the same types of facilities
and services that are paid for by deductible local
property taxes in the non-assoclation case, Asthe
proportion of the nation’s population lving
within RCAs increases, this {ack of deductibility
will affect more people, Any solution to thisform
of double taxation would have to be through fed-
eral legislation.

Dudl citizenship and the presumption of public re-
sponsibility, Asa member of an RCA, the home-
owner is a citizen of the association’s “govern-
ment” as well asa citizen of the local government
in which the association is located. If the member
becomes unhappy with the assoclation—its re-
strictions on life style, its style of government, or
some other issue—the member is likely to call on
{ocal government for help. Increasingly, city and
county consumer affalrs offices are receiving
such inquiries,

Some local governments have begun educa-
tional campaigns to inform association members
about their organizations; some have set up dis-
pute resolution mechanisms; and some have of-
fered training or resource materials for associa-
tion board members, Such preventive ap-
proaches may be less costly to local governments
in the long run than allowing an escalation of

their consumer affairs case loads.

Local governments, as par{ners in encourag-
ing RCAs, and as benefictaries of their activities,
have an Interest in keeping them healthy, happy,
and out of the courts, Above all, local govern-
ments have an interest in helping RCAs to re-
maln financially solvent and well managed so
that they do not dissolve and shift their responsix
Dilities to the general public, One way someé local
governmenis have kept current with association
concerns {s to set aside a special time for RCA
presidents or representatives to meet with public




avolded by treating facilities as the “private” property
of an RCA rather than as “public” property to be
maintained by a local government, Thaus, the regula-
tory activitles of an overlying unit gffect the provision
activities and responsibilities of RCAs, Some of these
consequences may be unintended, although not
necessarily problematic (i.e., the intention is to
require developers 10 bulld facilities to a certain
standard, but the result is to endow RCAs with
greater provision responsibilities).

Once established, both the RCA and local
governments function concurrently as provision units
for the same population, To a considerable degree,
RCAg seem to substitute for service provision by Jocal
governments and, often, simultaneously increase the
Tevel of service provision for association members.
Consequently, RCAs tend to reduce the service
demands made on municipalities and counties, while
responding more precisely to the service demands of
their members. Less frequently, RCAs function as
supplementary service providers, adding their own
incrementstothelevelof provision made available by
local governments,

To the extent that RCA service provision
substitutes for local government provision, a degree
of tension arises between RCAs and overlying local
governments with respect to taxes. A local govern-
ment may continue to collect taxes from the residents
of RCAs, while not providing them with services
comparable to those provided to non-RCA residents,
This tension is not different from the difficulties that
often accompany overlying jurisdictions among
genergl-purpose local governments (e.g, counties
that overlay both municipalities and unincorporated
areas), Counties sometimes offer tax concessions {0
municipalities to encovrage them to undertake their
own service provision, thus relieving county govern-
ment of responsibility, RCAs offer the potential for
similar “load shedding” by local governments, In any
event, overlapping service responsibilities among
jurisdictions in no way Imply wasteful duplication of
effort,®

In the case of St. Louis private street associa-
tions, 1 two municipalities are virtually blanketed by
private streets, and there is no problem of disparity in
municlpal street provision within those municipali-
ties, In the other municipalities, however, RCA
residents pay taxes to suppor? municipal strects while
also paying for their subdivision streets separately,
This represents a significant departure from fiscal
equivalence in the municipality. RCA residents are
subsidizing street services for non-RCA residents.
Yet, private street assaclatlons get the added benefit
of being able to control street access, and this maybe
mainly what they are paylng for, The price of
autonomy s what is sometimes called “double
taxation.”

One option available to many, but not all, RCAs
is to create anew local government with coterminous
boundaries. If the immediate overlying local gavern-

ment is acounty ora township, it is possible that the
citizens of an RCA may be able to incorporate as a
municipality, depending on state law, When this
happens, the RCA continues to exist, but is supple-
mented by municipal organization, Pennsbury Vil-
lage, located in Allegheny County, just outside
Pittsburgh, is a condominium that incorporated as a
borough under Pennsylvania law when faced with a
demand by the overlylng township to abandon its
sewage treatment facility and hook onto a mew
township system,'s Many of the small municipalities
in St. Louis County were originally private subdivi-
sions, and the subdivision associations continue to
function concurrently with the municipalities, 1

Another role that may be assumed by overlying
local governments relates to conflict resolution,
Conflicts between individual homeowners and an
RCA would seem to require reference to third
parties, Often this can mean litigation, but an
overlying local government can, by mediating con-
flicts, provide a service short of going to court.
Information disclosure rules, required by state law or
local ordinance, amount to anticipatory conflict
resolution, The use of overlying jurisdictions to
provide an arena for the resolution of conflicts in
complex local public economies is hardly unusual,
The only difference in this case Is the private legal
character of RCAs, Because the RCA results from a
geries of private transactions, conflicts that arlse
seem to come fo the attention of state and local
consumer protection agencies, A conflict between an
RCA and an individual membet, however, is not one
between a seller and a buyer, Not only is the relevant
law that applies much different, but {he relationship
among nhelghbors also is & continuing one, A closer
analogy would exist to family relations than to
consumer protection,

Conclusion

A substantial consensus is emerging that the care
of common property and nelghborhood service
provision are appropriate RCA functions. Regula
tion of private property use is perhaps also an
appropriate function of RCAs, assuming an increas-
ing demand for neighborhood amenities and an
assurance {hat current amenitles will continue, In
buying into an RCA, homeowners implicitly agree to
shoulder the burdens associated with patticipation in
governing a collective assoclation in order to manage
common grounds end facilities, Deed covenants
amount to a tacit “social contract” among the
members of an RCA, Adjustments of property
relations among homeowners, however, may oftenbe
too difficult, Market adjustments cannot correct fora
developer’s mistake 1n writing deed covenants that
homeowners subsequently learn are toa restrictive.
The rules under which RCAs are formed and, in
particular, the rules under which restrictive cove-
nants are written and can be rewritien, need to be
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avaluated carefully in view of accumulating experi-

nce.

Overall, RCAs have much to contribute to the
performance of local public economies. By closely
matching association boundaries to particular subdi-
visions and housing developments, and by using
revenue-raising instruments that are closely matched
to benefits received, RCAs yield both fiscal equiva-
lence and more precise preference satisfaction for
their members. RCA members tend to get what they
pay for and to pay for what they get—from their
assoclation, Difficultles arlse, however, in fiscal
equivalence among RCA and non-RCA communities
within local government jurisdictions. As RCAs
{ncrease in number, the payment of taxes by RCA
members without an equivalent return in’ public
services can be expected to generate conflict, At the
same time, some local governments may find RCAsa
useful means of “load shedding,” allowing them {0
concentrate on service provision and regulation
activities that address issues of broader concetn than
specific neighborhoods, The result will be a more
highly differentiated local public economy that is
better able to serve both the diverse and the common
interests of its various commuanities.
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MINUTES OF THE MEETING
OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Seventy-Fifth Session
March 6, 2009

The Committee on Judiclary was called to order by Chairman Bernie Anderson
at 8:12 a.m. on Friday, March 6, 2009, in Room 3138 of the Legislative
Building, 401 South Carson Street, Carson City, Nevada, The meeting was
videoconferenced to Room 4407 of the Grant Sawyer State Offlce Building,
555 East Washington Avenue, Las Vegas, Nevada, Coples of the minutes,
including the Agenda (Exhibit A), the Attendance Roster (Exhibit B), and other
substantive exhibits, are available and on file in the Research Library of the
Legislative Counsel Bureau and on the Nevada Legislature's website at
wvvw.leg.state,nv,us/'/5th2009/committees/. In addition, copies of the audlo
record may be purchased through the Legislative Counsel Bureau's Publications
Office (email: publications@lcb.state.nv.us; telephone: 775-684-6835),
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Assemblyman Bernie Anderson, Chairman
Assemblyman Tick Segerblom, Vice Chalr
Assemblyman John C, Carpenter
Assemblyman Ty Cobb

Assemblywoman Marilyn Dondero Loop
Assemblyman Don Gustavson
Assemblyman John Hambrick
Assemblyman William C. Horne
Assemblyman Ruben J. Kihuen
Assemblyman Mark A, Manendo
Assemblyman Harry Mortenson
Assemblyman James Ohrenschall
Assemblywoman Bonnie Parnell

COMMITTEE MEMBERS ABSENT:

Assemblyman Richard McArthur (excused)

Minutes 1D: 391
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598




Assembly Committee on Judiciary
March 6, 2009
Page 2

GUEST LEGISLATORS PRESENT:

Assemblyman Joseph M, Hogan, Clark County Assembly District No. 10
Assemblywoman Ellen Spiegel, Clark County Assembly District No, 21

STAFF MENVBERS PRESENT:

Jennifer M, Chisel, Committee Policy Analyst
Nick Anthorly, Committee Counsel

Katherine Malzahn-Bass, Committee Manager
Robert Gonzalez, Committee Secretary
Nichole Balley, Committee Assistant

OTHERS PRESENT:

Pam Borda, President and General Manager, Spring Creek Association,
Spring Creek, Nevada

Stephanie Licht, Private Citizen, Spring Creek, Nevada

Warren Russell, Commissioner, Board of Commissioners, Elko County,
Nevada

Michae! Buckley, Commissioner, Las Vegas, Commission for
Common-interest Communities Commission, Real Estate Dlvislon,
Department of Business and Industry; Real Property Divislon, State
Bar of Nevada

Robert Robey, Private Citizen, Las Vegas, Nevada

Barbara Holland, Private Citizen, Las Vegas, Nevada

Jon L. Sasser, representing Washoe Legal Services, Reno, Nevada

Rhea Gerkten, Directing  Attorney, Nevada Legal- Services,
Las Vegas, Nevada

James T. Endres, representing McDonald, Carano & Wilson; and the
Southern Nevada Chapter of the National Association of Industrial
and Office Properties, Reno, Nevada

Paula Berkley, representing the Nevada Network Against Domestic
Violence, Reno, Nevada

Jan Gilbert, representing the Progressive Leadership Alliance of Nevada,
Carson City, Nevada

David L, Howard, representing the National Association of Industrial and
Office Properties, Northern Nevada Chapter, Reno, Nevada

Ernie  Nielsen, representing Washoe County Senior Law Project,
Reno, Nevada

Shawn Griffin, Director, Community Chest, Virginia City, Nevada

Charles "Tony" Chinnici, representing Corazon Real Estate, Reno, Nevada
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Jennifer Chandler, Co-Chair, Northern Nevada Apartment Association,
Reno, Nevada

Rhonda L. Cain, Private Cltizen, Reno, Nevada

Kellie Fox, Crime Prevention Officer, Community Affairs, Reno Police
Department, Reno, Nevada

Bret Holmes, President, Southern Nevada Multi-Housing Assoclation, Las
Vegas, Nevada

Zelda Ellis, Director of Operations, City of Las Vegas Housing Authority,
Las Vegas, Nevada

Jenny Reese, representing the Nevada Assoclation of Realtors,
Reno, Nevada

Roberta A, Ross, Private Citizen, Reno, Nevada

Bill Uffelman, President and Chief Executive Officer, Nevada Bankers
Association, Las Vegas, Nevada

Alan Crandall, Senior Vice President, Community Association Bank,
Bothell, Washington

Bill DiBenedetto, Private Citizen, Las Vegas, Nevada

Michael Trudell, Manager, Caughlin Ranch Homeowners Association,
Reno, Nevada

Lisa Kim, representing the Nevada Association of Realtors, Las Vegas,
Nevada

John Radocha, Private Ctizen, Las Vegas, Nevada

David Stone, President, Nevada Assoclation Services, Las Vegas, Nevada

Wayne M. Pressel, Private Citizen, Minden, Nevada

Chairman Anderson:
[Roll called, Chairman reminded everyone present of the Committee rules.]

We have a rather large number of people who have indicated a desire to speak.
We have three bills which must be heard today, so we will try to allocate a fair
amount of time to hear from those both in favor and against so that everybody
has an opportunity to be heard,

Ms. Chisel, do we have a handout from legisiation we saw yesterday?

Jennifer M, Chisel, Committee Policy Analyst:

Yesterday we heard Assembly Bill 182, which was brought to the Committee by
Majority Leader Oceguera. During that conversation, Lieutenant Tom Roberts
indicated that he would provide to the Committee a list of the explosive
materlals that is in the Federal Register, That has been provided to the
Committee, and that is what is before you (Exhibit C).
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Chairman Anderson:
Mr. Gustavson, | think this was part of the concerns you raised. You wanted to

see the speclfic prohibited materials, With that, Mr, Carpenter, | think we are
going to start with your bill. Let me open the hearing on Assembly Bill 207,

Assembly Bill 207: Wakes various changes concerning common-interest
communities, (BDR 10-694)

Assemblyman John C. Carpenter, Assembly District No, 33:
Thank you, Mr. Chairman and members of the Committee.

[Read from prepared text, Exhibit D.]

Chairman Anderson:

The amendment (Exhibit E) Is part of the copy of Mr. Carpenter's prepared
testimony. Are there any questions on the amendment? No? Is there anyone
else to speak on A.B. 2077

Pam Borda, President and General Managet, Spring Creek Association,
Spring Creek, Nevada!

Thank you, Mr, Chairman and members of the Committee. | am the President
and General Manager of the Spring Creek Association (SCA). We have existed
for about 38 years, long pefore the Ombudsman Office was even thought
about, When it was created in 1997 and then broadened in 1999, we were
exempted from that office and from Its fees. In 2005, there was a change to
legislation, which compelled us to pay fees, but still exempted us from the
services of the Ombudsman Office. We are here today to ask you to change it
back and exempt us from paying those fees because we do not utilize their
services, We have been taking care of our own problems in Spring Creek for
38 years, and we are prefty good at it. We do not believe we need the services
of the Ombudsman Office, and therefore should not be paying fees to them.
| have provided you with a handout with a lot of information about the history
of Spring Creek. The biggest issue | would like to portray today is that, while
this may not seem like a lot of money, our deed restrictions limit the amount
that our assessments can be raised, unlike a lot of other homeowners'
associations (HOA), Any raise In cost to us generally means we need to cut
something out of our budget. If you can imagine, we have 158 miles of road
that we are responsible for maintaining, which costs hundreds of thousands of
dollars a year. We are not even doing the Job that we need to do. This yeat,
for example, we had to cut $500,000 out of our pudget because of a
110 percent Increase in our water rates and other utilities. The Impact of the
Ombudsman fees means that, if we have to pay those fees, we will be cutting
out some other service to our homeowners.
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Chairman Anderson:
Ms. Borda, you do not use the Ombudsman, at least you have not to date? You

are precluded from using the Ombudsman?

Pam Borda:
We are exempt from it, yes.

Chairman Anderson:
That is because you have chosen not to avail yourself of the use of that office?

Pam Borda:
Yes, we have been exempt from it since the office was created,

Assemblywoman Dondero Loop:

| have actually been to Spring Creek many times visiting your schools. - You
mentioned 5,420 lots, s this how many homes are actually up there, or simply
lots?

Pam Borda:
That is referring to the number of lots. We are at 74 percent capacity.

Stephanie Licht, Private Citizen, Spring Creek, Nevada:

| have been a resident of Spring Creek HOA since September 1987, My first
husband was Chairman of the Board for quite a few years in the early 1990s. |
have been through eight different general managers, SO | have some history of
the particular problems that are related to the Assoclation, All of those have
been solved by things that are in place in our board—the way they conduct
themselves, and the way the Committee of Architecture conducts themselves.
Basically, we have taken care of our own problems for 38 years, If you jook on
the Ombudsman's page on the website, most of the things they deal with are
arbitration and disputes between a homeowner and an overzealous board, We
do not feel that we should fall under the Ombudsman, primarily because we aré
quite different from other HOAs, Mr, Chairman, | have brought with me a
low-tech visual, If you will allow me to show a map, | would appreciate It

This map Is on loan from the Nevada Department of Transportation, In the
upper left hand corner is just part of the mobile home section. The line
transecting most of the center of that is Lamoille Highway. You can see that
the lots are quite spread out. In fact, we abut a rancher's place on the right.
All of our lots are over an acre, and are spread out all over. | think that part of
Chapter 116 of Nevada Revised Statutes (NRS) at one time requested gated
communities. The only way we could do that is by blocking off the state route
with a toll gate, | guess, We are spread over most of 25 to 30 square miles.
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We cover 19,000 acres that are interspersed with a lot of different kinds of
things, some common and some private or federal. You can see some of the
common elements In that, but there Is quite a bit of Bureau of Land
Management (BLM) property that surrounds us. There are some private areas in
pbetween, Some of what you see on the map are other small developments.
We are just not like the other HOA properties, which are so close to one
another.

Pam Borda:
We have four different housing tracts of land in the Spring Creek Association. It

covers 30 square miles, and we have 158 miles of road.

Stephanie Licht:
| would be happy to answer any questions.

Assemblyman Horne:

What is to stop other associations from coming to the Legislature and asking to
be exempted because they are not like others? s this not a slippery slope? You
say It Is different because you are rural and, | think you said, "we take care of
ourselves,” and you are spread out over 30 square miles. Next time it could be
another assoclation with other dynamics who will want to be excluded.

Pam Borda:

That Is a good question, The answer would be that our Conditions, Covenants
and Restrictions (CC&Rs) are not restrictive like the typical HOA. We do not
care what color someone paints his house, or what kind of fence he puts In. [t
is truly a rural environment where we do not make a lot of rules about how
people llve, They move out there to be left alone and to live as they choose.
You will find that the typical HOA is extremely restrictive and makes more rules
for homeowners and how they live. That is one of the primary differences
between a rural agricultural HOA and an urban HOA,

Warren Russell, Commissioner, Board of Commissioners, Elko County, Nevada:
Thank you, Mr. Chairman. Two-thirds of my district, which is the Fifth District,
is part of the Spring Creek HOA, | try to attend at least half the meetings by
the SCA Board, both as a commissioner and as official fiaison from the
Elko County Commission. We continue to have a very close working
relationship with this group. i support this bill, and everything that has been
sald before.
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Chairman Anderson:
Commissioner Russell, are there services that the county provides in that area In

which the HOA is treated differently than other organizations? s that the only
HOA you have In the county? ‘

Warren Russell:

No, sir, that is not the only HOA in the county. We subsidize the road program
throughout the HOA, The HOA Is subject to codes and resolutions that we
have established, Many of the Issues that might arise for the resldents who live
in isolated areas would probably have no other recourse for resolution except
through the HOA. There might be limited options for recourse pertaining to the
laws of the county.

Chairman Anderson;
Do you have a similar relationship with other HOAs in the county In that you

malntain thelr roads?

Warren Russell:
We do not malntain the roads of other HOAs, We do not maintain the roads in

the Spring Creek HOA, either. We provide a subsidy.

Chairman Anderson:
Do you have any influence in declding infrastructural questlons such as the

upkeep and development of roads; inasmuch as your budget is affected?

Warren Russell:
As a county, our budget would not be affected by this pill, The SCA would be

affected, Our primary relationship would revolve around the use of the
right-of-ways. All the roads have already been established In SCA, so we are
not looking to develop new roads, That would be an exception rather than the

rule.

Chairman Anderson:

You are misinterpreting the question, Obviously, this is going to be an
economic advantage to SCA. Given the peculiar nature of this relationship
between the county and SCA, Is there any time when the SCA can place upon
the county an economic demand without the input of the county? If the SCA
wanted to build additional roads, would they not have to come to the county to
gain approval since It is an additional cost to the county"?

Warren Russeli:
| think that it would be a voluntary decision if there were additional fiscal costs
to the county assoclated with bullding new roads In Spring Creek. For example,
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there are additional units that have decided to connect to utilities and roads that
are outside of Spring Creek. That issue Is handled by the SCA in a satisfactory
manner in coordination with Elko County. | would say there is no impact to the
county, but rather it falls upon the residents of Spring Creek, and the tax base
in a general way.

Chairman Anderson:
| see no other questions, Thank you very much,

Michael Buckley, Commissioner, Las Vegas, Commission for Common-Interest
Communities Commission, Real Estate Division, Department of Business
and Industry; Real Property Division, State Bar of Nevada:

The Commission has no objection to the bill that would take these associations

out of paying the ombudsman's fee,

Chairman Anderson;
Has the Commission taken a position regarding the loss of revenue that would

stem from passage of A.B. 2077

Michael Buckley:

At the Commission meeting on March 2, 2009, we were advised that the
compliance department of the Dlvision had not ever had problems with
Spring Creek. In that sense, there was never a use of the ombudsman facilities.
We did not discuss the loss of revenue.

Chairman Anderson:
That is the heart of the bill. They have always been exempt from your

oversight, Now, what they are saying is, "we should not be paying for it."

Michae! Buckley:

Mr. Chalrman, | think that is right, They have not been paying It in the past,
They paid it only one year, | think. The loss would not affect the
Ombudsman office, :

Chairman Anderson:
Thank you, Mr, Buckley. Are there any guestions? Thank you, sir, s there

anyone else compelled to speak in support of A.B, 2077

Robert Robey, Private Citizen, Las Vegas, Nevada:

| am supporting A.B. 207, | found the most Interest in the idea of the open
meeting law being applied. | wish that applied to all HOAs. | feel that HOAs
are taxing authorities, We put assessments on people that they have to pay.
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Chairman Anderson;

We are distributing the amendment that was faxed here just before we started
today (Exhibit F).  Did you have an opportunity to discuss this with
Mr. Carpenter, Mr. Robey?

Robert Robey:
No, sir, | did not. -

Assemblyman Carpenter:

| am aware that there are some people who want all associations to be under
the open meeting law, but | think that would need discussion with all the people
involved, All | know is that it works well at Spring Creek, Whether it would
work with all the other assoclations, ] am not In a position to say at this time,

Chalrman Anderson:

It sounds as If the maker of the pill does not perceive this as a friendly
amendment, Mr, Robey. The question of open meeting may require a longer
discussion. The Chair will be placing several bilis dealing with common-interest
communities in a subcommittee. There are several bills that deal with that, and
all of those will be worked out. If you would like, | will add your amendment to
their responsibilities to include in the general law, rather than the specific law In
this particular plece of legislation, If you would like to pursue it, | would be
happy to put It in the work session and put it in front of the Committee, Your

choice, sir.

Robert Robey:
| appreciate the time that you took to respond to me, Whatever you think is the

wisest and best, | think that the open meetings are very important,

Chairman Anderson:

| do not disagree with you, It would be one of the recommendations that we
would want to make to this piece of legislation to deal with all the common-
interest communities, | do not disagree with the concept of having an open
meeting law. Thank you.

We will not hold it for the work session on this partlcular plece of legislation
unless a member of the Committee wants me to put it into the work session
document. Two people have indicated to me a desire to serve on the
common-interest community subcommittee, It is my intention to put in the
recommendation for open meetings.

Anybody else feel compelled to speak on A.B. 2077 Anyone in opposition?
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Barbara Holland, Private Citizen, Las Vegas, Nevada:

Looking at number one, which exempts HOAs from paying the $3, you ask if
there would be an Impact on the Ombudsman Office. | can tell you right now, it
would probably not have an impact, The Ombudsman Office has never had an
audit. The $3 per unit per year is substantially more than what they actually
need, so if we are golng to exempt people from paying the $3, maybe we
should look at reducing the $3 for everybody to a different number, | think It is
about time the Legislature does something as far as auditing the
Ombudsman Office, Number two, the last leglslative session, the Legislature
approved electronic mall, We can use the computer age electronic mail, which
is stlil avallable for rural areas, toO facllitate open meetings and to reduce
scheduling costs. The law allows HOAs to create one newsletter, which they
can create at the very beginning of the year, and list every single meeting time,
thereby avoiding additional costs assoclated with the mailing of notices of their
meetings,

Let us talk about the reserves, Assembly Bill No, 396 of the 7 4th Session, for
which the Governor's veto was upheld, also had a sectlon that talked about the
reserve study. It talked about the counties with fewer than a certain number of
people should be exempt from paying fees. | think the slippery slope is a very
dangerous situation with many inequities. We have many small HOAs, and right
now In southern Nevada, where we have a lot of foreclosures, they would love
to be exempt from paying $3 to the Real Estate Division, As to reserve studies,
| will let you know that these reserve studies cost an average of about $1,200
a year.

Chairman Anderson;
Ms. Holland, | do not believe the issue of reserve studies Is in this bill,

Barbara Holland:
| am reading where they would be exempt from conducting a reserve study, as
per item number 3.

Chairman Anderson:
So, you are speaking against this particular group.

Barbara Holland:

That is exactly correct, sir. | am against the exemption of HOAs from paying
$3 for the ombudsman fee because: One, | think you can argue that there are
many other types of properties that should be exempt, There is a need for an
audit, because | think that $3 is too much, Twao, the electronic mail that |
mentioned would facilitate the open meeting laws, Three, HOAs should notify
homeowners once a year about meetings. Because they do not have many of
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the improvements that we have here in the urban areas, whether they are
high-rises, condominiums, townhomes, and so forth, the average reserve study
costs $1,200, That reserve study is done once every five years, There is
absolutely no reason why they cannot budget for this. One of the Assembly
members said something to the effect that, if we allow this exemption, there
are many other associations that can come back with their own idiosyncrasies.
| agree with this sentiment. Though Spring Creek may have 5,000 lots, there
are some large associations In southern Nevada, in the thousands already, that
could certainly look for having a reduction in their costs, We have a lot of
planned urban developments (PUD) that are single-family homes, There are
many assoclations that are not over-regulated, especially the PUDs, | certainly
have many associations that have never been before the Ombudsman Office,
We have a very clean record; we try to resolve all of our problems, too. The
whole cancept of NRS Chapter 1168 was to be able to protect the members of
the public, | am very glad they do not have any troubles today. People from
the county areas other than Clark County have written letters to me about their
issues for the column [ write In southern Nevada on HOAs.

Chairman Anderson:
Thank you, Ms, Holland. ls there anyone else who wishes to speak in
opposition? Is there anyone who Is neutral? Let me close the hearing on

A.B, 207, We will now turn to Assembly Bill 189.

Assembly Bill 189: Revises provisions governing the eviction of tenants from
property. (BDR 3-655)

| will turn the Chair over to Vice Chair Segerblom.

Vice Chair Segerblom:
Is the sponsor for A.B. 189 ready? | will open the hearing on A.B. 189,

T A= -

Assemblyman Joseph M. Hogan, Clark County Assembly District No. 10:
Good morning, Vice Chair Segerblom, Good to see you this morning.
[Read from prepared testimony (Exhibit G); submitted (Exhibit H) and (Exhibit 0.1

Vice Chair Segerblom:
Thank you, Mr. Hogan. Mr, Sasser?

Jon L. Sasser, representing Washoe Legal Services, Reno, Nevada:

| appear today in support of A.B. 189. By way of background, | have been
involved in the Nevada Legislature since 1983, | have testified on each
jandiord-tenant bill that has come before this body since that time. This is the
third time | have been involved in an attempt to expand the time frames in this
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process. The first time was in 1983, when Congresswoman Shelley Berkley
(then Assemblywoman, 1983-1984) sponsored a bill that we got through the
Assembly, but died In the final days of the session In the Senate. It would have
wiped out our summary eviction process entirely, and created a normal
summons and complaint process. Then, In 1995, | was involved with a bill to
expand the time frame again. | am back today, and my hope is that the
applicable cliche i$ "the third time is a charm," rather than “three strikes and
you're out." | represent two legal services organizations that represent tenants
in this eviction process, Rarely dowe have the luxury of representing tenants in
court. Most of the time, we provide advice and brief service, and help with
some pro se forms.

The number of evictions In Nevada is staggering. | have given you some
statistics in my written testimony (Exhibit__J). For example, in a
Las Vegas Justice Court, they have 23,000 evictions filed each year. As you
know, there are many good tenants, and some bad tenants. There are also
many good landlords and a few bad ones, There are some fransient tenants
that have little contact with our state, and there are some huge apartment
complexes owned by out-of-state landlords who also care little about Nevada,
There is much mud that can be thrown in both directions, You will probably
hear some of that mud today, unfortunately. However, | ask you to stay above
the fray and look at the process dispassionately and try to decide If the process
|s fair or if it needs change.

Nevada's eviction procedures, as Assemblyman Hogan mentioned, are among
the fastest in the country. You have been given a wonderful chart prepared by
the Legislative Counsel Bureau (LCB) research staff showing the process in the
western states around us. You will see that there are three stages In the
process, The first is, prior to any court actlon, there is a notice that must be
given from a landlord to a tenant telling him to do something: pay rent, get out,
to cure a lease violation, or to be out after a certain period of time If there is an
alleged nuisance. Our time frames are in-line with other states there, Some are
actually a little bit shorter. California was mentioned with 3 days for
nonpayment of rent, whereas we have 5 days.

The next stage is the court process. That Is where Nevada Is truly unique. As
mentioned in a nonpayment of rent case, you get a five-day notice to pay of
quit, or, if you are going to contest the matter, file an affidavit with the court.
If you flle an affidavit, a hearing is scheduled the next day. If you do not file an
affidavit, then on noon of the fifth day, the landlord can go down and get an
order removing the tenant within 24 hours, If you lose that hearing the day
after you file your affidavit, you again can be evicted within 24 hours. That,
too, is unique In Nevada, If you look at the chart provided to you, in all of the
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other states, there are somewhere petween 2 to 7 days that the sheriff has to
put you out at the end of the process, Instead of within 24 hours as it Is in
Nevada, Also, in every other state, there is a regular lawsuit filed, a summons
and complaint, where the defendant can either file an answer within a certain
period of time, or the summons and complaint contains a court date, which Is
usually 7 days or-more untll there is an actual hearing. So the speed in our
process Is in step two and in step three, Because the summary eviction process
is well-rooted in Nevada, we have not proposed changing that, [nstead, we ask
you to add some time on the front end, We think that would be very helpful In
a number of cases, It might even avold eviction. If a tenant has 10 days
instead of 5 days to try and raise the rent, and they pay It, then the landlord is
better off and the court system Is better off. An eviction has been avoided, and
the rent has been paid, Nowadays, with people who had a job two months ago
and are now trying to live on unemployment compensation, for example,
juggling those bills, that exira time can often make a cruclal difference. Also,
we have a few programs around the state that offer some rental assistance to
tenants in this situation. Unfortunately, those are few and far between. Thelr
processes take some time to go through, and frequently the programs do not
have enough money. For example, calls to the Catholic Community Services in
Reno Indicate they get 300 applications a month, and they have only enough
money to help about 10 to 12 familles each month, The rest are out of luck.,

Let me walk you through the pill.  Flrst, in section 1, we are expanding the
nonpayment of rent notice from 5 to 10 days. In section 2, we are expanding
from 3 to 5 days the notice for waste or nuisance. Section 3 talks about a
breach of lease, Today, you get a 6-day notice. You have 3 days to cure that
breach, and then you have to be out 2 days later, We would change that from
7 to 10, and | have provided in my testimony some comparison to other states
in our region and around the country. Section 4 goes Into the eviction process
itself in the statute, It repeats the change from 5 to 10 days for nonpayment of
rent, expands from the eviction within 24 hours to 5 days. Then there is
another section, for which | have received a number of calls, It might
inadvertently create a problem, If the Committee chooses to process this bill, It
might need to be looked at and some issues resolved. There is an unusual
problem sometimes in the courts where a 5-day notice Is given, A tenant goes
down the next day and files his answer. Then, he gets a hearing 1 day later. If
he loses, he Is out within 24 hours. He Is out before the rent Is actually due
under the 5-day notice to pay or quit. The way this bill is drafted, it would
propose to give the tenant up to the end of the 5-day periad to actually pay the
rent, | havé recelved some concern from the constables' offices in southern
Nevada, that this may create a problem with them if they have a notice in hand.,
How do they know the rent was pald? There are complications contacting the
constable and stopping them in thelr tracks, Court clerks have expressed some
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concern. How do they know this recelpt for the rent that the tenant brings is a
legitimate receipt? | think that does create some loglstical complications. |
have some ideas about how that might be solved, and would like an
opportunity, If you go forward, to meet with the parties, and we can resolve
that one,

On the next two sections of the bill, the bill drafter went a little further and
gave the tenants a little more than we had originally contemplated, | am glad to
have that, of course, but | would say upfront that it gave us more than what we
contemplated, It amends Nevada Revised Statutes (NRS) 40.254, which deals
with evictions that are from other than nonpayment of rent. Now the tlme
frame is, at the end of their notice perlod, say a 30-day notice for a no-fault
eviction, The landlord then gives a b-day notice to tell the tenant to be out or
to file an affidavit with the court. The bill extends that to 10 days, That is
wonderful, but it Is not what we had asked for originally. | am not pressing that
at this time, You have already had your 30 days, you have already had your
5 days, and It is stretching it a little bit to ask for 10 days instead.

Also there Is an amendment In the bill to NRS 40,255 that deals with evictions,
post-foreciosure sale. That Is the subject of another bill in the
Commerce Committee, Assembly Bill 140 that expands the time frame for
single-family dwellings to 60 days. This bill, as drafted, would change It from
3 to 5 days, Agaln, that would affect those who are in a sale situation or In a
foreclosure sale situation, That would be nice, but it is not something that we
specifically asked for. We have also been approached by Jim Endres, who has
called our attention to the fact that the way the bill Is drafted, it may affect
commercial property as well as residential property. It was certainly not our
intention to change the law as to commercial property. | believe he has offered
an amendment that | believe the sponsor of the bill has seen, | do not want to
speak for him, but | have no problem with it, Finally, we believe the time has
come to level the playing field. This is a value difference between my friends,
the realtors, and me, Normally, we can work things out over the years, but |
think things are out of balance and in favor of the landlords In Nevada. The
playing field needs to be leveled, as compared to these other states. They do
not feel this is the case, | ask you agaln to rise above the fray and look at the
fairness of the process to declde, and | ask you to pass A.B. 189 as may be
amended in work session. Thank you, Mr, Vice Chair,

Vice Chair Segerbiom:

Thank you, Mr, Sasser, Could you briefly walk through the typical time frame
of eviction? Say | have rent due the first of the month, and | do not pay it
These dates get a little confusing. Please go through the different stages.
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Jon Sasser:
| would be happy to, Mr. Vice Chair. If my rent is due on the first of the month,

and | do not pay on the first, and it is now the second of the month, the
landlord has the legal right to give me a 5-day hotice to pay or quit my rent by
noon of the fifth day after the recelpt of that notice.

Vice Chair Segerblom:
Let me stop you there. The law seems to say 3-day notice. s that a different

3 days?

Jon Sasser:

For nonpayment of rent, the notice is 5 days. There are other notices that we
are affecting as well: notice for breach of lease, and notice for nuisance and
waste, But for nonpayment of rent, we propose to change the current
5-day limit to 10 days. Agaln, going back to the current law, at noon on the
fifth day, if the tenant has not filed an affidavit, paid the rent, or left, then the
landlord can go to the court and apply for an order of removal, He can get it
that day, and the tenant can be evicted within 24 hours, [f the tenant flles the
affidavit by noon of the fifth day, the court schedules a hearing as soon as
possible—at |east in Reno, that Is typically the very next day—and if the tenant
loses, he can be evicted within 24 hours, | would nhote, these are judicial days
and not calendar days. When you start adding in the weekends, It does
lengthen It out a bit. That is the way it works for nonpayment of rent. For
something that is not a rent case, it is a little different, You geta 30-day notice
for no cause (we are not trying to change that), then at the end of that 30 days,
if the tenant Is still there, the landlord gives that 5-day notice that says be out
within 5 days or file an affidavit with the court, or we can go to court and seek
relief,

Vice Chair Segerblom:
So, right now, | do not pay the rent on the first of the month. The second, they
glve me a notice to quit. | have 5 days to go to court and file an affidavit, You

are requesting that it be changed to 10 days?

Jon Sasset:
That Is correct,

Vice Chair Segerblom:
Right now, if [ file an affidavit and go to court, and | lose, | get evicted the next
day. Are you extending that time?

Jon Sasser:
We are asking for that to be extend to 5 days.

612




Assembly Committee on Judiclary
March 6, 2009
Page 16

Vice Chair Segerblom:
Okay. Any questions? Mr, Hambrick.

Assemblyman Hambrick:

Thank you, Mr. Vice Chair. Mr, Sasser, the bill, as it is presented right now,
appears to throw out the baby with the bathwater. | think things have to be
worked over, There are so marny consequences that | do not think we really
realize what is coming down the pipeline. Who ls this bill really meant to
protect? When we start talking about large conglomerates, We have one
mind-set, But when we are talking about individuals, | think we have a different
mind-set. We need to address those issues, | am cognizant of the possible
unintended consequences. | hope we can address those issues.

Vice Chair Segerblom:
Are there any duestions? | see none, Assemblyman Hogan, do you have
anyone else you wish to speak on your behalf?

Assemblyman Hogan:
Yes, Mr. Vice Chalr. In Las Vegas, we have Rhea Gerkten of Nevada Legal

Services who is familiar with the process In that locale and couid add a little
something and also answer questions that might be on the minds of some of
your members who are from Las Vegas.

Rhea Gerkten, Directing Attorney, Nevada Legal Services, Las Vegas, Nevada:

| am testifying in support of A.B. 189 (Exhibit K). We at Nevada Legal Services
at the Las Vegas office represent clients who receive a federal subsidy or a
county subsidy for their rent, We have a tenants' rights center that assists
individuals who are in private landlord situations that do not receive a subsidy.
We are primarily going to court only on tenants in subsidized apartments
because the need is so great for eviction defense work, Because of that, we
see a lot of disabled, elderly, and single mothers with small children as our
clients. It is extremely difficult at times for our clients, especially in these
difficult economic times, to come Up with the money, for various reasons,
within the 5-day time frame. Some of our disabled clients might, for one reason
or another, not have received their social security benefits on the third of the
month, as they had hoped, and are therefore unable to pay by the fifth day of
the month, Some of our clients are Individuals who are applying for
unemployment benefits. The unemployment rate, as per my written testimony,
is 9.1 percent; however, it may be higher than that now in Nevada. It takes at
least three months to get a hearing If someone is initially denled unemployment
benefits. The actual claims process can take some time, so even someone who
applies for unemployment benefits is not necessarily going to be approved right
away. Dealing with unemployment benefits and trying to find a job makes it
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difficult to juggle bills. Some of our clients have to choose whether they are
going to buy food for their children or pay rent, late fees, and utilities, Again,
some of our clients are single mothers with small children who rely on child
support payments, If, for some reason, they do not get their child support
checks that month, they are going to have a difflcult time coming up with the
money to pay. This is not designed to get rid of Jate fees; these tenants are still
required to pay late fees, Late fees are designed to protect the landlords
agalnst some financial loss, Certainly, this is not going to do away with any
late fee provisions in a lease agreement,

| think Mr, Sasser mentioned social services and tenants applying for rental
assistance, That also is not a quick process. Even if money is avallable, it can
take time for tenants to receive financial assistance. The landiords first have to
agree to accept the money from the social services agency, so it is not like the
tenant can just walk in, say "| need help," get the money, and go pay the rent.
There is a back and forth with landlords and with the tenants before they are
even eligible to receive the financial assistance, and it does take quite a bit of
time in some instances, We would also support the lengthening of time from
24 hours to 5 days after a family recelves the order for summary eviction, It is
very difficult for a disabled or elderly tenant to pick up and move within
24 hours after a Judge tells him that he Is going to be evicted. Giving someone
a little additional time might mean he gets to remove his property out of the
jandiord's house or apartment prior to the constable coming to fock him out,
which should save the landlords a lot of headaches in the long run, [f former
tenants remiove all thelr property, landlords would not be required to store and
keep the property for 30 days, as per Nevada law. With these changes, the
Nevada eviction law would still be one of the fastest in the country, In most
other states, it takes quite a bit longer to see an eviction through, We Just ask
that tenants be given a little bit of extra time in these difficult economic times in
which to pay their rent or cure lease violations.

Vice Chair Segerblom:
Because of the tough economic environment, have you seen an increase In
evictions in the past year or six months?

Rhea Gerkten:

What we have seen is a huge increase In the number of denlals of
unemplayment benefits. Eviction cases have been increasing, especially with
the foreclosure crisis, We are seeing a lot more tenants come in that are being
evicted after foreclosure, So, yes, in the general sense, evictions have been
increasing, but | cannot give you any numbers,
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the association and the legitimate expectations of first mortgage lenders. Fundamental
to that belief was the assumption that, if an association took action to enforce its lien
and the unit/parcel owner failed to cure its assessment default, the first mortgage lender
would promptly institute foreclosure proceedings and pay the prior six months of unpaid
assessments to the association to satisfy the limited priority lien — thus permitting the
mortgage lender to preserve its first lien position and deliver clear title in its foreclosure
sale. The drafters further understood — based on circumstances then existing — that
the first mortgage lender’s foreclosure proceeding would likely be completed within six
months (particularly in jurisdictions with nonjudicial foreclosure) or a reasonable period
of time thereafter, minimizing the period during which unpaid assessments would
accrue for which the association would not have first lien priority. Finally, the drafters
anticipated that the unit/parcel would, in the typical situation, have a value sufficient to
enable the first mortgagee to recover the both the unpaid mortgage balance and the
cost of six months of assessments. Once a buyer was in place — whether the
foreclosing first mortgagee or a third party — that buyer would have to begin making
monthly assessment payments, thus preserving the association’s ability to carry out its
maintenance and services obligations.

Today’s Marketplace. The real estate market facing common interest communities
today is quite different from the one contemplated by the drafters of the Uniform Laws:

e Many units/parcels in common interest communities are “underwater,’ with
values below the outstanding first mortgage balance.

« More significantly — particularly in states with judicial foreclosure — there are
long delays in the completion of foreclosures. During this time, neither the
unit/parcel owner nor the mortgagee typically pays the common expense
assessments — the unit/parcel owner is unable or unwilling to do so, and the
mortgagee is not legally obligated to do so prior to acquiring title.

If it takes 24 months for a mortgagee to complete a foreclosure, but the association has
a first priority lien for only the immediately preceding six months of unpaid assessments,
the consequences for the association can be devastating. The association may receive
payment of six months worth of assessments, but because of depressed unit/parcel
values, the sale will not generate surplus proceeds from which the association could
satisfy the subordinate portion of its lien — and the association likely could not collect a

judgment against the unit/parcel owner for that unpaid balance.

Because an association’s sources of revenues are usually limited to common
assessments, the remaining residents of the community bear the consequences of
default by a unit/parcel owner of its assessment obligations, unless the state's statute
requires the mortgagee to bear some portion of that cost. As suggested above, § 3-
116(c)’s “split” priority for association liens was premised on the assumption that the six-
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month limited priority lien would protect the mortgagee’s expected first lien position
while enabling an association to recover a substantial portion of the common expense
costs that would accrue during a period in which the first mortgagee was foreclosing on
the unit/parcel. However, if foreclosure takes substantially longer than six months and
foreclosure proceeds are inadequate to pay off the first mortgage, the association can
collect only a fraction of unpaid assessments from the mortgagee, effectively forcing the
remaining owners to bear increased assessments or decreased maintenance/services.

This problem has become extreme in the current economic environment, in which
long foreclosure delays have pecome commonplace. In some cases, delay is
attributable to the size of defaulted mortgage portfolios having overwhelmed the
capacity of lenders and their servicers. Faulty record-keeping and transaction practices
by both lenders and servicers have prompted statutory and judicial responses that have
lengthened the foreclosure timeline in judicial foreclosure states.® Further, anecdotal
evidence suggests that some mortgage lenders are delaying the institution of
foreclosure proceedings on units/parcels affected by common interest assessments. If
the lender acquires such a unit/parcel at a foreclosure sale via credit bid, the lender (as
a successor owner of the unit/parcel) becomes legally obligated to pay assessments
arising during the lender’s period of ownership. The lender may fear that it may be
unable to resell the unit/parcel quickly and for an appropriate return in a depressed
housing market — recognizing that it will incur liability for assessments during any
period in which it holds the unit/parcel for resale. Thus, for two reasons, the lender has
a substantial economic incentive to delay the foreclosure. First, the lender may benefit
from a higher recovery in the event that the local housing market experiences any
recovery during the period of delay. Second, the delay enables the lender to avoid
incurring any legal obligation to pay common expense assessments on the unit/parcel
as those assessments accrue during the delay prior to foreclosure.

While the existing legal infrastructure gives the mortgage lender a substantial
economic incentive to delay foreclosure, the consequences of this delay are devastating
to the community and the remaining residents. To account for the unpaid assessments,
the association must either increase the assessment burden on the remaining

3 The Federal Housing Finance Authority, conservator for Fannie Mae and Freddie Magc, has
published foreclosure timelines for all 50 states, reflecting the “periods within which Enterprise
servicers are expected to complete the foreclosure process for mortgages that did not qualify for
loan modification or other loss mitigation alternatives.” Notice, State-Level Guarantee Fee
Pricing, Federal Housing Finance Agency (September 25, 2012), 77 Fed. Reg. 58991, 58992.
FHFA prepared these timelines from an analysis of the actual experience of Fannie Mae and
Freddie Mac with foreclosure processing in each state, as adjusted for each state's statutory
requirements and changes in law or practice in response to the foreclosure crisis. /d. The
national average of the FHFA timelines is 396 days, ranging from 270 days (a common
timetable in nonjudicial foreclosure states such as Georgia, Michigan, Minnesota and Missouri)
to 750 days in New Jersey and 820 days in New York. /d. at 58992, 58993.
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unit/parcel owners or reduce the services the association provides (e.g., by deferring
maintenance on common amenities). If the other community residents have to pay the
burden of increased assessments to preserve community services/amenities, the
delaying lender receives a pbenefit — the value of its collateral is preserved, to some
extent, while the lender waits to foreclose. Yet this preservation of the mortgage
lender's collateral value comes through the community’s imposition of assessments that
the lender does not have to pay or reimburse. This benefit arguably constitutes unjust
enrichment of the mortgage lender, particularly to the extent that the lender enjoys this
benefit by virtue of a conscious decision to delay instituting or prosecuting a foreclosure.
See generally Andrea Boyack, Community Collateral Damage: A Question of Priorities,
43 Loy.U.Chi.L.Rev. 53 (2011).

THE PURPOSE OF THIS REPORT

The Board has two primary purposes in issuing this Report. The first purpose is to
address the appropriate interpretation of the existing six-month limited priority lien
provision in the Uniform Acts. In states that have adopted § 3-116(c) or @ provision
substantially comparable to it, the pressures described in the Introduction have
produced an increasing volume of litigation between associations and first mortgage
lenders regarding the proper scope of the association’s lien priority. This litigation may
include not only questions regarding the effect of foreclosure proceedings by the
association and/or the first mortgage lender, but also guestions regarding whether an
association can assert its six-month assessment lien priority only on & one-time basis or
on a recurring basis (i.e., each time it brings an action to enforce its lien for unpaid
assessments). As a result, the Board has prepared this Report to clarify, for the benefit
of parties and courts faced with these disputes, the intended application of § 3-1186(c) in
a variety of scenarios in which priority disputes might arise.

The second purpose is to acknowledge — as addressed in the Introduction — that
the existing law governing the relative priority of association liens and first mortgage
liens is unsatisfactory. In a slight majority of states, association liens are subordinate to
first mortgage liens and mortgage lenders have no obligation to pay or reimburse
assessments that accrued prior to the lender’s acquisition of title in a foreclosure sale.
As a result, first mortgage lenders effectively can shift the costs of preserving the value
of their collateral onto the remaining unit/parcel owners. Even in states that have
adopted § 3-116(c) or @ comparable limited priority rule for association liens, the six-
month period of limited priority has proven insufficient to protect the community’s
financial interests. The Board thus encourages the ULC to consider preparing a uniform
law that would strike a more appropriate balance between the interests of first mortgage
lenders and common interest community associations and their residents.

4 |n a state that has adopted § 3-116(c) of the Uniform Laws or a similar provision, the new
uniform law would effectively function as an amendment to the existing state statute. In states
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APPLICATION OF § 3-116(c) AND THE SIX-MONTH LIMITED PRIORITY LIEN

This portion of the Report addresses the intended application of § 3-116(c) through
examining a series of examples, the facts of which are reflective of those in judicial
opinions addressing the relative priority of association liens and mortgage liens under §
3-116(c). Each example presumes the following facts: Pinecrest is a common interest
community created by virtue of a recorded declaration pursuant to UCIOA. Under the
declaration, parcels or units within Pinecrest are subject to a mandatory annual
common expense assessment of $3,000, payable to Pinecrest Property Owners
Association (PPOA) in monthly instaliments of $250. The assessments pay for
operating expenses of PPOA, including the maintenance and insurance of common
facilities and recreational areas within Pinecrest.

Unpaid assessments constitute a lien in favor of PPOA upon the affected parcel or
unit. Homeowner is the owner of a parcel or unit within Pinecrest, which parcel or unit is
subject to a properly recorded mortgage or deed of trust in favor of Bank, securing the
repayment of the unpaid balance of Homeowner's mortgage debt to Bank in the amount
of $200,000. In each example, Homeowner is in default to Bank on its debt secured by
a mortgage or deed of trust, and is also in default to PPOA in payment of assessments.

Example One: Homeowner has failed to pay both jts common expense
assessments and its mortgage for a period of 12 months, Bank institutes a
foreclosure proceeding, joining PPOA as a party. Bank ultimately proceeds with a
proper foreclosure sale, at which Buyer purchases the unit/parcel for $150,000.

Section § 3-116(c) establishes that the association’s assessment lien is “prior to”
even the lien of a first mortgage to the extent of “common expense assessments ...
which would have become due in the absence of acceleration during the six months
immediately preceding institution of an action to enforce the lien.” This means that prior
to the sale, PPOA had a first priority lien in the unit/parcel to secure the payment of the
preceding siX months of common expense assessments ($1,500); Bank effectively had
a second priority lien to secure the outstanding mortgage balance ($200,000); and
PPOA had a third priority lien to secure the payment of the additional six months of
unpaid assessments ($1,500).

When Bank forecloses its mortgage in this context, the foreclosure sale extinguishes
its mortgage and PPOA’s subordinate lien, with these liens being transferred to the sale
proceeds. Bank's foreclosure sale does not extinguish PPOA’s first priority “fimited
priority lien” for the immediately preceding six months of assessments, as that lien is
senior under § 3-116(c) and is thus unaffected by Bank's foreclosure sale. Buyer will
thus take title to the unit/parcel subject to PPOA's six-month limited priority lien; Buyer

that do not currently have a limited priority provision for association liens, the new uniform law
could be enacted as a freestanding statute. ‘
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must pay $1,500 to PPOA to extinguish this lien and clear her fitle.® The $150,000 sale
proceeds will be applied first to costs of sale, then to the unpaid balance of Bank’s
mortgage. As the sale proceeds are insufficient to satisfy Bank's claim, PPOA is left with
an unsecured claim for unpaid assessments beyond its six-month priority.

In Example One, it is conceivable that PPOA and Bank may agree, in advance, that
the foreclosure sale will deliver clear fitle to the foreclosure sale purchaser. If PPOA and
Bank so agree, the sale would also extinguish PPOA’s six-month limited priority lien. If
that sale produced a price of 5}315’1,500,6 the proceeds would be applied first to costs of
sale; the next $1,500 would be distributed to PPOA on account of its limited priority lien,
and the balance would be distributed to Bank to be applied to the unpaid mortgage
balance. Again, as the sale proceeds would pe insufficient to satisfy Bank’s claim,
PPOA would be left with an unsecured claim for unpaid assessments beyond its six-
month priority.

As described above, Example One involves a third party buying the property at
Bank’s foreclosure sale. It is perhaps more likely that Bank would end up as the
foreclosure sale buyer by means of a credit bid, but this would not make a difference in
terms of the appropriate application of § 3-116(c). If Bank buys the property for a credit
bid in an amount less than or equal to the unpaid mortgage balance, Bank will receive
clear title only if it pays PPOA $1,500 to satisfy its assessment limited priority lien; to the
extent Bank does not pay that amount, Bank will take title subject to PPOA’s lien, which
PPOA could enforce by bringing a foreclosure proceeding of its own.

Example Two: Homeowner has failed to pay its common expense assessment for
12 consecutive months (a total unpaid balance of $3,000). PPOA brings an action
to foreclose its lien, joining Homeowner and Bank as parties. Bank does not
institute a foreclosure action. PPOA obtains a judgment allowing it to foreclose;
neither Homeowner nor Bank takes steps to redeem their respective interests. At
the sale, Buyer purchases Homeowner’s interest for a cash bid of $207,000. PPOA
incurs costs and attorney’s fees of $5,000 in conjunction with the sale.

This example is pased in part on the facts of Summerhill Village Homeowners
Association v. Roughley, 270 P.3d 639 (Wash. Ct. App. 2012). In Summerhill Village,
the association commenced an action against the unit owner and her mortgagee
(GMAC) to obtain a judgment for unpaid assessments and to foreclose its lien. The
association obtained a default judgment and sold the unit to a third-party buyer for

e

s |f Buyer redeems her titte by paying off the lien before PPOA brings an action to enforce it,
Buyer can redeem by paying only the six months of unpaid assessments. By contrast, if Buyer
does not pay off the lien until after PPOA brings an action to enforce it, Buyer must also pay the
costs and reasonable attorney’s fees incurred by PPOA in its lien enforcement action.

5 |n this context, the sale should produce a higher price (by an increment of $1,500) as the
foreclosure sale purchaser will receive clear title rather than title subject to PPOA's senior lien
for $1,500 worth of assessments.
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$10,302 ($100 over the balance of the judgment). GMAGC later sought to set aside the
default judgment and establish the priority of its mortgage lien (or, in the alternative, fo
redeem the property). The Washington Court of Appeals held that under the six-month
limited priority lien as incorporated in Washington’s  version of the Uniform
Condominium Act, Rev. Code Wash. Ann. § 64.34.364(3), the association’s foreclosure
sale had extinguished the lien of the mortgagee. Under this view, the association’s six-
month limited priority lien constituted a true lien priority and not merely a distributional
preference in favor of the association.

To the extent that Summerhill Village held that the association’s foreclosure sale
extinguished GMAC’s mortgage lien,” the decision is consistent with the proper
understanding of the six-month limited priority lien reflected in § 3-116. Section 3-
116(c) establishes that the association’s lien is “prior to” even the lien of a first mortgage
to the extent of both “common expense assessments ... which would have become due
in the absence of acceleration during the six months immediately preceding institution of
an action to enforce the lien” and “reasonable attorney’s fees and costs incurred by the
association in foreclosing the association’s fien.” A foreclosure sale of the association’s
lien (whether judicial or nonjudicial)8 is governed by the principles generally applicable
to lien foreclosure sales, i.e., a foreclosure sale of a lien entitled to priority extinguishes
that lien and any subordinate liens, transferring those liens to the sale proceeds.
Nothing in the Uniform Laws establishes (or was intended to establish) a contrary

result.’

7 The Summerhill Village court also concluded that under Washington’s post-sale redemption
statute, GMAC was not entitled to redeem the property. As the question of GMAC's right to
redeem did not involve the interpretation of § 3-116(c), this Report expresses no opinion as to
that aspect of the Summerhill Village decision.

# The Uniform Laws provide that in a condominium or planned community, the association must
foreclose its lien in the manner in which a mortgage is foreclosed. Thus, an association may
foreclose its fien by nonjudicial proceedings if the state permits nonjudicial foreclosure. See
UCIOA § 3-116(k), UCA§ 3-116(a).

s Two recent Nevada federal decisions interpreting Nevada's limited priority lien statute, Nev.
Rev. Stat. § 116.3116(2)(c), rejected the reasoning of Summerhill Village and concluded that an
association’s nonjudicial foreclosure of its assessment lien did not extinguish the lien of the
senior morigage lender. See Weeping Hollow Avenue Trust v. Spencer, 2013 WL 2296313 (D.
Nev. May 24, 2013); Diakonos Holdings, LLC V. Countrywide Home Loans, Inc., 2013 WL
531092 (D. Nev. Feb. 11, 2013). For example, in Weeping Hollow, the court held that the limited
priority lien provision did not create a true lien priority, but instead merely provided that the
association’s lien would continue to encumber the property following a foreclosure sale by the
first mortgagee, to the extent of the assessments unpaid during the preceding nine months.
Weeping Hollow, 2013 WL 2296313, at *5 (“Read in its entirety, NRS 116.3116(2)(c) states that
an HOA's unpaid charges and assessments incurred during the nine months prior to the
foreclosure of a first position mortgage continue to encumber the property after the foreclosure
of the first position deed of trust.... However, the super priority lien does not extinguish the first
position deed of trust.”). These decisions misread and misinterpret the Uniform Laws fimited
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As a result, in Example Two, under a proper application of § 3-116(c), PPOA would
have a first priority lien on Homeowner's unit/parcel to the extent of $6,500, reflecting
six months of unpaid assessments ($1,500) and the reasonable costs and attorney’s
fees incurred by PPOA in its foreclosure ($5,000). Bank would have a second priority
lien on the unit/parcel to the extent of the $200,000 unpaid balance of Homeowner's
mortgage debt. PPOA would have a third priority lien to the extent of the unpaid
assessments beyond the six-month threshold (a total of $1,500).

PPOA’s foreclosure sale in Example Two would extinguish both of its liens (the six
month “limited priority lien” as well as the third-priority lien) as well as the Bank's
mortgage lien, thereby delivering a clear title to Buyer. The extinguished liens would
transfer to the $207,000 sale proceeds in the same order of priority. PPOA would
receive the first $6,500 of the sale proceeds on account of its limited priority lien. Bank
would receive the next $200,000 in sale proceeds on account of its mortgage lien.
PPOA would receive the final $500 of sale proceeds on account of its third-priority lien,
and the remaining $1,000 of PPOA’s claim would be unsecured.

Example Three. Because of a dispute over PPOA’s enactment of parking rules
and imposition of parking fines, Homeowner withheld payment of the monthly
instaliment of assessments. After six months, PPOA brings an action to enforce
its lien for the six preceding months of unpaid assessments and to collect fines
(joining Bank as a party). Homeowner continues to withhold assessments. Six
months later, while the first action is still pending, PPOA brings a second action
to enforce another lien for the most recent six months of unpaid assessments
and fines. Again, PPOA joins Bank as a party and seeks to establish its lien
priority over Bank for the additional six months of unpaid assessments. Bank
objects that PPOA is entitled to only one six-month limited priority lien and
cannot extend its lien priority through successive actions.

Example Three is based upon the facts in Drummer Boy Homes Association, Inc. Vv.
Britton, 2011 Mass. App. Div. 186 (2011). In Drummer Boy, the association
commenced three successive actions, seeking to establish lien priority for a total of 18
months of unpaid assessments. The association argued that the six-month limited
priority lien provision in the Massachusetts statute [Mass. Gen. Laws Ann. Ch. 183A, §
6(c)] did not explicitly forbid — and thus presumptively permitted — successive actions
to extend the association’s six-month lien priority. The court rejected this view, instead
concluding that the association’s lien priority was limited to only six months of unpaid

assessments:

priority lien provision, which provides the association with priority to the extent of assessments
accruing in the period immediately prior to the association’s enforcement of its lien. As
discussed in the text, this constitutes a true lien priority, and thus the association's proper
enforcement of its lien would thus extinguish the otherwise senior mortgage lien.

10
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Under the Association’s theory, however, a condominium association could file
successive suits and thereby enlarge the priority portion of its lien such that its entire
lien, no matter how large and no matter how much time was encompassed, would
be prior to the first mortgage. If the Legislature had intended to make the
condominium lien prior to the first mortgage, it could have done soO explicitly....
Recognizing that a condominium association’s lien could be extinguished entirely by
a foreclosing first mortgagee, the legislature gave condominium associations a
limited six-month period of priority. This was meant to be an “equitable balance
petween the need to enforce collection of unpaid assessments and the obvious
necessity for protecting the priority of the security interests of mortgage lenders.”
[quoting Uniform Condominium Act (1880) § 3-116, Comment 2.]

On its face, the language of § 3-116(c) does not explicitly address whether an
association may file successive actions every six months to extend its limited priority
lien priority. Section 3-116(c) provides, in pertinent part:

A lien under this section is also prior to [a first mortgage recorded prior to the due
date of the unpaid assessments] to the extent of both the common expense
assessments based on the periodic budget adopted by the association pursuant to
Section 3-115(a) which would have become due in the absence of acceleration
during the six months immediately preceding institution of an action to enforce the
lien and reasonable attorney’s fees and costs incurred by the association in
foreclosing the association’s lien. :

Nevertheless, the result reached by the court in Drummer Boy is consistent with the
appropriate understanding of § 3-116(c). See also Hudson House Condo. Ass’n V.
Brooks, 223 Conn. 610, 61 A.2d 862 (1992) (rejecting the view that Connecticut six-
month limited priority lien statute permitted an association to institute a foreclosure
proceeding every six months and thereby obtain perpetual superpriority over
mortgagee). Section 3-116(c) provides an association with a first priority lien for the
common expense assessments accruing during the six months preceding the filing of
“an action” to foreclose (either an action by the association to foreclose its lien, or by the
first mortgagee to foreclose the mortgage). The second and third lien foreclosure
actions commenced by the association in Drummer Boy Were not necessary to enforce
the association’s lien; only one such action is needed for the purpose of selling the
unit/parcel and delivering clear title.’® Thus, the association’s commencement of the
successive actions could only have been to extend the association’s lien priority beyond
the six months reflected in § 3-116(c). In such a situation, a court should properly
consolidate those successive actions into a single action — in which the association
would receive first lien priority only for the immediately preceding six months of unpaid
assessments.

- —

10 Recognizing this, the court in Drummer Boy properly consolidated the three actions into a
single action. Drummer Boy, 2011 Mass.App.Div. 186, at *1.
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Thus, in Example Three, Bank can redeem its first mortgage lien from the burden of
PPOA's limited priority lien by payment of $1,500 (reflecting the immediately preceding
six months of unpaid assessments) plus the costs (including reasonable attorney’s fees)
incurred by PPOA in bringing the action fo enforce its lien).!!  Once Bank has paid this
amount to PPOA, PPOA's foreclosure sale to enforce the balance of unpaid
assessments would transfer tifle to the unit/parcel subject to the remaining balance of
Bank’s first mortgage. PPOA’s lien for the unpaid assessment balance would transfer
to the proceeds of the sale (if there are any proceeds).

Once the Association Brings an Action to Enforce Its Lien, Is Its Lien Priority Limited
to the Prior Six Months of Unpaid Assessments, or Does Its Priority Extend to Include
Any Assessments that Accrue During the Pendency of the Lien Enforcement Action?
Example Three addressed whether an association could extend its lien priority by filing
successive lien enforcement actions every six months. In a recent set of Vermont
decisions, however, several associations argued that once an association files an action
to enforce its lien, its lien priority should extend not only to the unpaid assessments that
had accrued during the preceding six months, but also to all assessments that accrued
and remained unpaid during the pendency of the lien enforcement action. Two recent
Vermont Superior Court decisions have accepted this argument. Bank of America, N.A.
v. Morganbesser, No. 675-10-10 (Jan. 18, 2013); Chase Home Finance, LLC V.
Maclean, http://www.vermontiudiciarv.orq/201 12015%20Tcdecisioncvl/2012-5—25-13.pdf
(Jan. 31, 2012). In the Morganbesser case, the court concluded that section 3-116(c) is
“silent’ as to the issue of continuing priority, and reasoned that continuing priority is
justified because the association could “extend its superpriority merely by filing a new
action for unpaid assessments which have come due every six months” and requiring
the association “to repeatedly file new actions simply to extend its priority position
serves no purpose.” In addition, the court in Morganbesser justified its interpretation of
section 3-116(c) by observing that “[extending the superpriority from 6 months prior to
institution through to the end of the action also provides the mortgage lender with an
incentive, albeit a small one, to proceed as expeditiously as permitted in their
foreclosure actions.”

As explained in Example Three, however, section 3-116(c) does not (and was not
intended to) authorize an association to file successive lien enforcement actions every
six months as a means to extend the association’s limited lien priority. Only one action
[

1 | this situation, the court might reasonably conclude that the attorney fees incurred by PPOA
in bringing a repetitive action were not reasonable and thus not secured by PPOA's superlien.

2 |f the value of the unit/parcel is less than the remaining balance due to Bank, of course,
PPOA will have no substantial incentive to proceed with the foreclosure sale. No third party will
agree to purchase the unit/parcel without an agreement by Bank to reduce the mortgage loan
balance. PPOA could acquire the unit by credit bid, but this would obligate PPOA to pay
ongoing assessments — accentuating the burden on the rest of the residents of the community,
who will have to bear assessment increases or service decreases until PPOA could re-sell the

unit/parcel.
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is necessary to permit the association to enforce its lien, sell the unit/parcel, and deliver
clear title: accordingly, successive actions would only serve to extend the association’s
lien priority beyond the six-month period expressed in section 3-116(c). Two other
Vermont Superior Court decisions have disagreed with Morganbesser and Maclean,
correctly concluding that section 3-116(c) places a six-month limit on the association’s
lien priority. See Vermont Hous. Fin. Auth. v. Coffey, S0367-11 CnC (Aug. 11, 2011)
(Toor, J.); EverHome Mtge. Co. v. Murphy, No. 115-3-10 Bnev (Dec. 6, 2011) (Hayes,
J.).

Example Four. Homeowner fails to pay common expense assessments and its
mortgage debt for a period of six months. Both Bank and PPOA institute
foreclosure proceedings. In response to PPOA’s foreclosure proceeding, Bank
redeems its lien position by tendering payment of $3,500 to PPOA ($1,500 for six
months of unpaid common expense assessments plus $2,000 in costs and
attorney fees incurred to that date by PPOA in enforcing its lien). For the next six
months, while Bank’s foreclosure action is pending, Homeowner again fails to
pay common expense assessments. PPOA brings another action to enforce its
lien, once again joining Bank as a party.

Example Four is based upon the facts in Lake Ridge Condominium Association, Inc.
v. Vega, No. NNHCV116021568S (Conn. Super. Ct. June 25, 2012). Example Four
presents a question about the appropriate interpretation of UCIOA § 3-116(c). Is the six-
month limited priority lien a “one-time” lien; i.e., once an association brings an action to
enforce its limited priority lien and the mortgagee responds by redeeming that lien by
paying six months of common expense assessments, does the association no longer
have the right to assert the limited priority lien for any future unpaid assessments? Or is
the six-month limited priority lien a potentially recurring lien; i.e., in Example Four, can
PPOA assert the limited priority lien a second time, and thereby successfully obtain lien
priority over Bank's mortgage lien to the extent of the most recent six months of unpaid
assessments?

In Lake Ridge, the association commenced a second action to enforce its lien two
years after the mortgagee had ostensibly redeemed the association’s priority by paying
off the then-immediately preceding six months of assessments. The association argued
that under the text of the statute and sound policy, there was no bar on repetitive
association foreclosures and that in each such proceeding the association should be
permitted to assert a limited priority lien for assessments unpaid during the immediately
preceding six months. The mortgagee disagreed, asserting that under UCIOA as
adopted in Connecticut, Conn. Gen. Stat. § 47-258, the six-month limited priority lien

created but a “one-time” lien priority over the mortgagee.

The Connecticut Superior Court agreed with the lender, stating that the association
had “previously satisfied its 'superpriority’ lien” and holding that the statute “allows the
assertion of that lien only once during the pendency of either an action to enforce either
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the association's lien or a security interest (first priority mortgage).” See also Linden
Condo. Ass'n, Inc. v. McKenna, 247 Conn. 575, 726 A.2d 502 (1999) (statute prevents
association from asserting limited priority lien more than once during the course of a
foreclosure action by the mortgagee).

The result reached by the court in Lake Ridge is consistent with the appropriate
understanding of § 3-116(c) as drafted. Section 3-116(c) provides an association with
first lien priority only to the extent of the six months of unpaid common expense
assessments that accrued immediately preceding a lien foreclosure action by either the
association or the first mortgagee. In Example Four, Bank had a foreclosure action
pending at the time it made the $3,500 payment to redeem its mortgage from PPOA’s
limited priority lien, and that action remained pending at the time of PPOA’s second lien
enforcement proceeding. By its terms, § 3-116(c) does not permit PPOA to assert a first
lien priority for more than six months of unpaid common expense assessments in the
context of the same foreclosure proceeding by Bank.

As discussed in the Introduction, in fashioning the six-month limited priority lien, the
drafters of UCIOA § 3-116(c) did not contemplate the now-common scenario in which
the first mortgagee's foreclosure action might remain pending for two years or more. In
such a situation, the mortgagee’s delay in foreclosure may unreasonably force the
community residents to pear either increased assessments or decreased
maintenance/services.

Example Five. Homeowner fails to pay common expense assessments for a
period of six months. PPOA notifies Bank that Homeowner has not paid those
assessments. Before PPOA commences an action to enforce its lien, Bank pays
PPOA an amount equal to the preceding six months of common expense
assessments. For the ensuing six months, Homeowner again fails to pay its
common expense assessments. PPOA then commences an action to enforce its
Jien and joins Bank as a party. Bank responds by instituting a proceeding to
foreclose its mortgage lien.

In Example Five, Bank's payment of the unpaid common charges to PPOA does not
prevent PPOA from now asserting its six-month limited priority lien. Under § 3-116(c),
PPOA can assert a limited priority lien to the extent of “common expense assessments
_ which would have become due in the absence of acceleration during the six months
immediately preceding institution of an action to enforce the lien.” Under the proper
understanding of § 3-116(c), PPOA can thus assert a limited priority lien either in (a) an
action by PPOA to enforce its association lien, or (b) an action by Bank to foreclose its
mortgage lien. In Example Five, at the time of Bank's payment of the unpaid common
expense assessments, PPOA had not commenced an action to enforce its lien, nor had
Bank instituted a foreclosure proceeding. Bank’s payment of the unpaid common
charges was a voluntary business decision which Bank was not compelled to make to
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protect its lien priori’ty.13 As a result, the payment does not prevent PPOA from asserting
its limited priority lien in PPOA’s subsequent fien enforcement action. To redeem its lien
priority in PPOA’s action, Bank will have to pay PPOA the immediately preceding six
months of unpaid common expense assessments, as well as costs and reasonably
attorney’s fees incurred by PPOA in its lien enforcement action.

CONCLUSION: A PROPOSAL FOR A NEW UNIFORM LAW

As discussed above, existing law governing the relative priority of association liens
and first mortgage liens is unsatisfactory. In many states, association liens are entirely
subordinate to first mortgage liens, and mortgage lenders have no obligation to pay or
reimburse assessments that accrued prior to the time that the lender acquired fitle in a
foreclosure sale. This permits first morigage lenders to delay in foreclosing mortgages
on common interest units/parcels, while effectively and unjustly shifting the cost of
preserving the value of their collateral onto the remaining unit/parcel owners. Even in
states that have adopted § 3-116(c) or a comparable limited priority rule for association
liens, the six-month period of limited priority has proven insufficient to protect the
community’s financial interests.

The Board thus encourages the ULC to consider preparing a uniform law that
would strike a more appropriate balance between the interests of first mortgage lenders
and common interest community associations and their residents. A new uniform law
might take a number of potential approaches:

e It might simply extend the association’s existing limited priority lien from six
months to a longer fixed duration, such as one year or more. A uniform law
taking this approach might reflect a more appropriate response to the longer
foreclosure timetables that have resulted in the wake of the mortgage crisis.™

« It might establish alternatives for the duration of association’s limited priority
lien, such that the duration of the association’s lien priority might vary from
state to state. A uniform law taking this approach might acknowledge that
differences in local circumstances (i.e., the duration of a state's foreclosure

3 Bank likely can add this payment to the balance of the Homeowner's mortgage debt as an
amount advanced to protect Bank's security, at least to the extent permitted by the terms of
Bank's mortgage or deed of trust (which typically provides that the lien shall secure such
advances).

14t is worth noting that Florida’s limited priority lien provides the association with priority to the
extent of the lesser of twelve (12) months' worth of unpaid association assessments or one
percent (1%) of the outstanding mortgage loan amount. Fla. Stat. Ann. § 718.116. Professor
Andrea Boyack has observed that given the delays customarily experienced in Florida
foreclosures, even this expanded lien priority has not peen sufficient to permit Florida
associations to recover all unpaid assessments. Andrea J. Boyack, Community Collateral
Damage: A Question of Priorities, 43 Loy.U.Chi.L.Rev. 53, 116 (2011).
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timetable, or the extent of decreases in unit values) might warrant local
differences in the duration of an association’s lien priority.

« It might preserve the state’s existing priority rule as a general matter, but
require that if the first mortgage lender delays foreclosure beyond a defined
period of time, the lender must pay assessments as they accrue during that
period of delay (or some portion of those assessments). This would permit a
first mortgage lender to make a determination to delay in foreclosing if the
lender concludes that delay is justified, but would prevent the lender from
being unjustly enriched by forcing the remaining unit/parcel owners to bear
the increased cost of preserving the lender’s collateral.

« It might preserve the state’s existing priority rule as a general matter, but
require that if the first mortgage lender delays foreclosure beyond a defined
period of time, the association’s lien would have priority (or extended priority)
for the assessments accruing during that period of delay.

« It could analogize common interest ownership assessments to real property
taxes, and give the association full priority over the first mortgage lender for
unpaid assessments to the same extent as real property taxes currently enjoy
a superpriority over first mortgage liens."®

The Board does not advocate for any one of these approaches; a drafting commitiee
should make a determination following deliberations involving the participation of all
relevant stakeholder groups (including first mortgage lenders, community associations,
and govemment—sponsored enterprises like Fannie Mae and Freddie Mac).

% To a significant extent, an analogy between community assessments and property taxes is
compelling, as the association often provides public services such as paving, snow removal,
open space maintenance, and land use control/enforcement. First mortgage lenders would no
doubt voice strong objections to giving association liens full priority, which raises a concern as
to whether such a change would affect the availability of home mortgage credit for common
interest units/parcels. Nevertheless, as Professor Boyack has noted, priority for real property
taxes has not dissuaded lenders from making first mortgage loans; lenders have addressed this
risk by requiring real property escrow accounts, and could demand similar escrow accounts for
association assessments. Andrea J. Boyack, Community Collateral Damage: A Question of
Priorities, 43 Loy.U.Chi.L.Rev. 53, 116, 122 (2011).
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TEL.: (702) 634-5000 — FAX: (702) 380-8572
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ELECTRONICALLY SERVED
02/17/2015 04:23:55 PM

DOE

DARREN BRENNER, ESQ.

Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

WILLIAM S. HABDAS, ESQ.
Nevada Bar No. 13138

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile:  (702) 380-8572

Email; darren.bremmer@akerman.com
Fmail: tenesa.scaturro@akerman.com
Email: william.habdas@akerman.com

Attorneys for Bank of America, N.A., successor
by merger to BAC Home Loans Servicing, LP fka
Countrywide Home Loans Servicing, LP

EIGHTH JUDICIAL DISTRICT COURT FOR
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
CaseNo.: A-13-684501-C

liability company Dept. N <X
ept. No.:
Plaintiff,
DEFENDANT BANK OF AMERICA’S
vs. EXPERT DISCLOSURE

ARMANDO A. CARIAS, an individual, BANK
OF AMERICA, N.A,, SUCCESSOR  BY
MERGER TO BAC HOME LOANS
SERVICING, LP TKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS I-X, inclusive, and
ROE CORPORATIONS XI-XX inclusive,

Defendants.
BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Third Party Plaintiff,
vs.

SFR INVESTMENTS POOL 1, LLC, a domestic

{30366087;1}
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Limited Liability Company, and DOES 1 through
10, and ROE BUSINESS ENTITIES 1 through
10,

Third Party Defendant.

o © o ~N o o ~ w N

—_—

-
—_

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Counter-Claimant,

VS,

BANK. OF AMERICA, N.A.,, SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, 1P FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a national
association; ARMANDO A. CARIAS, an
individual; DOES 1 10 and ROE BUSINESS
ENTITIES 1 through 10 inclusive,

Counter-Defendant/Cross-Defendants. |
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N

—_
w

EAX: (702) 380-8572

—_—
~

AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144
o

TEL.: (702) 634-5000 —
N
o O

—
~J
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Defendant Bank of America, N.A., successor by merger to BAC Home Loans Servicing, LP
flka Countrywide Home Loans Servicing, LP (Bank of America), by and through its attorneys of the

law firm of AKERMAN LLP, hereby designates the following expert witness pursuant to NRCP
16.1(2)(2)(ACO)0):

1. Accurity Qualified Analytics
2470 Gray Falls Drive, Suite 190
Houston, TX 77077-6598
By: R. Scott Dugan
R. Scott Dugan Appraisal Company, Inc.
8930 West Tropicana Avenue, Suite 1
Las Vegas, NV 89147

13036608731} 2
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FAX: (702) 380-8572

AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330
1AS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 —
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Scott Dugan will provide his expert opinion concerning the market value at the time of the

HOA’s foreclosure sale. Mr. Dugan’s initial expert teport, fee schedule, and curriculum vitae are

attached hereto as Exhibit A (DUG000001 through DUGAN000036). Mr. Dugan’s statement of

compensation and the list of cases where Mr. Dugan has testified at trial or by deposition are

attached hereto as Exhibit B (DUGAN000040 through DUGAN000041).

DATED this 17th day of February, 2015.

AXKERMAN LLP

/s/ William S. Habdas

DARREN BRENNER, ESQ.
Nevada Bar No. 8386

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

WILLIAM S. HABDAS, ESQ.
Nevada Bar No. 13138

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.4., successor
by merger to BAC Home Loans Servicing, LP fka

Countrywide ~ Home  Loans

{30366087;1} 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17th day of February, 2015, and pursuant to NRCP 5(b), I

served via the court's electronic filing system ("Wiznet") a true and correct copy of the foregoing

AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL:: (702) 634-5000 — EAX: (702) 380-8572

o O oo ~N o o P~ W N

]\J[\][\)]\)[\)]\)[\J[\)]\)_\_\_x._\_\_x_x_x._\._x
OO\IOBCN-F-O\)I\)-—\O(QOO'\IO?(TI—PQJI\JA

Huong Lam, Esq.

Bradley Bace, Esq.

ALEBSSI & KOENIG, LLC

9500 W. Flamingo Rd., Ste. 205
Las Vegas, NV 89147

Attorneys for Plaintiff

DEFENDANT BANK OF AMERICA’S EXPERT DISCLOSURE to:

Diana S. Cline, Esq.

HowARD K1M & ASSOCIATES

1055 Whitney Ranch Dr., Ste. 110
Henderson, NV 89014

Attorneys for Counterclaimant/Cross-
Defendant/Third-Party Defendant SFR
Investment Pool 1, LLC

{30366087;1)

/s/ Lucille Chiusano

An employee of AKERMAN LLP
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2l Fio No. 3617 Diamond Spur Avel Page #1
Cover Page

ACCURITY

Qualified Analytics

SUNMMARY APPRAISAL REPORT

Affiliate Offices Nationwide
Local ® Regional e National
Providing the Best Professionals in the Business to
Solve Your Valudtion Needs

Accurlty Qualifled Analytics

2470 Gray Falls Drive #190, Houston TX 77077 - (281)596-0066 - Fax {281) 596-0433
www.qualifiedanayltics.com
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Vil File No, 3617 Olamond Suur Ave] Pado #2

APPRAISAL OF BEAL PROPERTY

LOGATED AT
3617 Diamond Spur Avenue
N Las Vegas, NV 89032
Sulter Creek-Phase 1 Plat Book 85 Page 30 Lot 60 Block 1

FOR
BaofA clo Bradley Arant Boult Cummings LLP
1819 Fifth Avenue Soulh
Birmingham, AL 35203

AS OF
February 20, 2013

BY
R. Scott Dugan, SRA
R. Scott Dugan Appralsal Company, Inc.
8930 West Troplcana Avenus, Sulte 1
Las Vegas, NV 89147
702-876-2000
appraisals@rsdugan.corm

Form GATNY — “WInTOTAL® appralsel softv/era by a la mods, Ing. — 1-800-ALAMODE
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(i File No. 3617 Dipmond Sour Avel Pacs 73]

February 08, 2016

BofA cfo Bradley Arant Boult Gummings LLP
1819 Fifth Avenue South
Birmingham, AL 35203

Re; Property: 3617 Dlamond Spur Avanue
N Las Vegas, NV 88032
Borrower: NIA
Flle No.: 3647 Dlamond Spur Ave

Oplnion of Value: § 96,000
Effaciive Date: February 20, 2013

As requesled, we have prepared an analysls and valuation of the referenced property. The purpose of this asslgnment
was to develop a value opinion based upon the asslgnment conditions and guidslines stated within the altached repart,
Our analysis of the subjeot property was based upon the property (as defined within the report) and the esonomic,
physical, governmental and soclal forces affecting the subject property as of the effective date of this assignment.

“The analysls and the report ware developed and prepared wilhin the stated Scope of Work and our Clariflation of
Scope of Work along with our comprehension of applicable Unlform standards of Professional Appralsal Practice and
spaciflc assignment condltions provided by ihe cllent and intended user,

The findings and conclusions are Intended for the exclusive use of the stated cllent and for the speciflc Intended use
identifled within the report. The reader (or anyons elecling to rely upon this report), should review this report In its entirety
to galn a full awareness of the subject property, fts markat enviranment and fo account for Identiiled fssues In thelr
business declslons regarding the subjeat propety.

Use and rellance on this teport by the client or any third party Indlcates the cllent or third party has read the report,
comprehends the basls and guldelines employed in the analysls and concluslons stated within and has accepted same
as helng suitable for thelr decislons regarding the subject property.

The value opinlon reported Is as of the stated effective dale and Is contingent tpon the Cerifflcation and Limiting
Condtiions aliached, The Assumptlons and Limiting Condtiions afong with the Clarification of Scope of Work provide
specifios as lo the development of the appralsal along with excepllons thal may have baen necessary to complets a
credible report.

Thank you for the opportuntty lo serviee your appralsal needs,

Sincerely,

R. Scolt Dugan, SRA

Licensa or Certification # A.0000166-CG
Slate; NV Explres: 05/31/2016
appralsals@rsdugan.com

DUGAN00Q003
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Flle No. 3617 Diamond Spur Ave

Client BofA clo Bradlay Arant Boull Cummings LLP
Propery Address 3617 Diamond Spur Avenus S
Gity N Las Vegas County Ctark Slals NV 7 Gode 86032
Bormwar/Client  N/A

TABLE OF CONTENTS

Gover Page 1

Gover Page 2

Letter of Transmlttal 8

GP Resldentlal 4

Addllonal Comparatles 4-6 7

@P Resldenllal Cerfiicalions Addend 8

Explanatory Gomments 10
Market Area Ovorviey/ 14
Ei o indleators 15
Case Shlllsr 18
Trend 7
Trend 18
Locallon Map 19
Almort Evl t Map 20
Plat Map 21
Buliding Sketch 22
Subjest Pholos 2
Gomparable Pholos 1-3 24
Gomparable Pholos 4-6 25
Truslee's Dead - Page 1 26
Trusleo's Dead - Page 2 2
Clartieation of Scope of Work 28
Appralser Lloense 3
Apprelsal Resuma {Quatications) - Page 1 32
Appralsal Resume (Qualifoations) - Paga 2 kE]
Appraisal Resume (Qualifeations) - Page 3 34
Appralsat Rasuma (Quallicalons) - Page 4 35
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Real Estate Appralsers and Consullants (702) 676-2000 Miain e o, 3617 Dlamond Spur Ave| [ Pago #4]

RESIDENTIAL APPRAISAL REPORT Fllslos 3617 Dlamond Spur Ave
roperty Address; 3617 Diamond Spur Avenue Clty: N Las Vegas Stala: NV Zp Codo: 88032

ounly: Clark Legal Deseriplon:_Sutter Creek-Phase 1 Plai Book 86 Page 30 Lot 60 Block 1

; Assessor's Parcel #:  139-08-410-014
B3| Tax Year, 2013 B, Taxes: § N/A Speclal Assessmenis: 8 0 Borowser (i applioahle):  N/A
2 Gurrent Owner of Record,___ SFR Investments Pool € LLC Ocoupant: [ 1 Owner__ [ J Tenarl Vacant Manufactured Housing
2| Project Type: PUD [ ] Condominlim [ 1 Cooperstive [ ] Olhar {descilbe) HOA: $ 80 [ peryear D per month
*| Markel Area Name:__Sutler Creek - North Las Vegas Map Refererice; 34-C4 Gensus Track 36,13
“The pumpose of thls appraisal Is fo dovelop an oplnlon of TXT Miarket Value (as dafined), or olher type of valus {describe)

[ This repor refects the following velue i ok Curent, seo commentsy: __[] Current (e Inspacton Date s 1o Etfective Date] T Relruspeotive [ ] Prospeclive
| Approaches developed for this appralsal: (X Sales Comparison Approgch [] Cast Approach (| Income Approach _ (Sto Reconcllalion Comments and Scape of Work)
1 Property Righs Apprelsed: D Fee Simpla T ] Leasenold [ | Leassd Fas [ | Other {descibo

2| tntended Use: Provide a Relrospective Market Value opinlon for lilgation Involving the HOA foreclosure of the subject property. For definitions.
@ refer to {ne Explanatory Comments - Retros peotive Value and Definition of Value sectlon In the Residentlal Gertifloations Addendum.

2| Tntanded Users) (by nams arfype):  BofA ofo Bradley Arant Boult Cummings LLP and/or legal professlonals assoclaled with this case.

Glent_ BofA oo Bradley Arant Boult Cummings LLP Addmss. 1819 Fifth Avenue Soulh, Birmingham, AL 35203

| Aopralser. R, Scott Dugan, SRA ‘Address; 8930 W Troplcana Avenue, Sulte 1, Las Vegas, NV 89147

=1 Locallon; (1 Urban Suburban [ Rural Predominant One-Unlt Houslng Prasent Land Use Change n Land Uss

&3 Bullt up: B Over7e% [ 2676% (] Under 25% Ocoupanoy PRICE AGE | One-Unit 76 %] [X) Not Likely

Z| Crowh rale: {1 Repld [ slable Slow X Ovmer $(000) (yrs) {24 Unit 0% O] Ukey* [ In Process *
E property values: (X1 Inoreasing ] Stable [ Declining | CJ Tenant 70 low 5 |Muli-Uni 5%)* To:

o | Demand/supgly: ] Shorage InBalance [ Over Supply Vaoant (06%) | 200 High 25 Comm'l 10%

' Marketing Ume: ] Under 3 bos. [8-6Mos, L] Over6Mos, [[]Vacant(>6%)[ 105 Pred 18 Vacant 0%

12 Markat Area Boundarles, Descripllon, and Market Condllons (noluding suppor for the ahove characiedsls and trends): Cralg Road - N, 1-15 - E, Cheyenne
ﬁ Avenue - S. and Decalur Boulevard - W. The sublect project of Suller Creek is in Norih Las Vegas, consists of 180 - homes andhasa

| gated enlry, communily clubhouse, park, pool and spa. There are a varlely of rasidentlal tract housing with supporting services In the

fg" Immediate area. Malor offioe J retall / malor medical faoliilles are N, Eand S wilhin 1108 +1- miles, which Inoludes the North Las Vegas

gl Alport, Callege of Soulhern Nevada Cheyenne Gampus Cralg Ranch Reglonal Park, VA Southern Nevada Healthcare Services Center and
\he Premium Outlet Mall In downtown Las Vegas. The sublect Is wihin 6 to 9 +/- mlles of the Las Vegas CBD and Resort Carridor (ke

=l smployment cenlers) wilh good fraeway and malor street accass. Currently, price polnts in various areas continue to adjust lo supply/demand,
Period-to-perlad shifls In medlan and average prices should not be seen as lasting appreofation, but rather market adjustments, untlia
long-term lrend can be established. Refer to related market condilion comments, graphs, elc.

E Dimenslons: 38 x 82 Sils Area: 08 Acre (3,486 Sq Ft)
A Zoning Classificallon:  PUD Descrpllon: _Planned Unlt Dovelopment
Zonlng Compliancs: Legsl [ Legal nonconforming {grandfathered) (1 liegel No zonlng
ro CO&Rs aopioatie? A Yes [T No [ ] Unkaown __ Have lhe s oo Toviewed? L] Yes [ No__ Ground Rent (f epploable) $ N/,

Al
Highest & Best Use a5 Improved: Prasentuse, or L] Oler use (sxplaln) The highest and best use s limited ta single-famlly resldentlal via zoning
% masler plan and CC&R's.
251 Actual Uso as of Eflectiva Dale: _Single Famlly Resldenttal Use as apprelsed In s repod; ~ Single Famlly Residential

| Summary of Highest &Best Use:  Subject is located In an established conforming residentlal market ares. The nelghbarhood appears to have en
Ol aconomlo climale that Is sxpected to malnialn fis deslrabliily, therefore, residential use Is financlall feasible, The subject s located within a

entlal use Is legally permissible.

B resldentlal nelghborhood, and therefore, resld

1 UHlitles Publl Olher _ Provider/Description | Off-~slte Improvements Type Publlc Prvalo | Topograpy  Bullt Up Pad

@by X [ NVEneray Street Asphalt | St Typlcal for Area

o Gas X [0 sWoas CurlyGuller Concrele 0 X |Shaps Reolenguler |
3| Waler X [ tLvwop Sldewak  Concrele 4 |Drdnage  Appears Adequate

LIVWD
%) Sanilary Sevier [1 Clark Gounty Sirast Lighls Electric View Residentlal
Siomm Sawer <1 [ Clark Gounly Ale None

Othor efle elermanis. D<) Inside Lot (] Comerfot [ ] Gulde Sac Underground Utiitles [ Other (desoribe)
FEMA Spec'| Flood Hazerd Arsa (] Yes ) No_ FEMA Flood Zone X FEMA Map # 82008C2155F FEMA Map Dalo_11/16/2011

§lle Commenis: _The subject Is iyploal for residences In Ihe area with no adyerse site condilions obsarved at the time of Inspeation, The site
appears to have normal ulility easements and sethacks, The sublect backs lo & parcel of vacant Jand thatIs currently zoned PUD - Planned
Unit Development, but there Is Insufficlent dala as Jocated lo support any adjustment. This subject has lhe same zonlng, thus, ag located no

| negative Impact is evidenced. Refer to the Explanatory Comments; Exlernal Obsolescenge - Flight Path.
oneral Description Exterlor Desortptlon Foundation Basement O Nane  [Heallng Yes

#olUnls  One [ Aee.Unit | Foundation Concrete/Avg | Blab Concrels Area 8q. FL Type  FWA

of Slodes  Two Exterfor Walls Sluccol/Avg Crawl Space None % Finlshed Fuel  Gas

| Type (X1 Dot TTAL (J Roof Surface TllefAvg Basement  None Ceillng
Design (Style) Ranch/2-Story Gutters & Dwnspls, None Sump Pump [ None Walls Cooling Yes
15 Exsling (] Progosed (] Und.Gons. Window Type Insulatad/Avg | Dampness [ None Floor Cenlra!  Yes

| Actual Ago (Yrs) 14 SlomySereens  None Sellement None observe | Outsids Enlry Other  None
| Efective Ago (s) 14 Infestalion__None observe
E Interior Desorlpilon Appllances Attle [ None| Amoniiles Car Storago ] Nona
| Hoors Exterfor Onl Religorator (]| Staks ]| Freplace(s) # O s) # Gorage  #ofoas { 2 Tob)
i Walls Renge/Oven Drop Stalr [J{Palo Yes Mech,
&1 imFinlsh  Exterlor Onl Disposdt  [X|Soutle  O]{Deck  None Detech,
iBalh Floor  Exterlor Onl Diswasher  (X{Doorviay  []|Pocch  Yes Bit-ln _2
*| Bath Walnscol Exterlor Only FaHood  (Q|Roor  [JjFence  Yes _ Carport
Doors Exderior Onl Miorowavs  (|Healed  [JjPosl  None Dilveviay Yes

1 WasherDver [1{fnished [{Spa _ None Surface_Cancrete
‘Finished area ghove grade contalns: & _Rooms 4 Bediooms 2.5 Bali(s) 1,439 _Square Feet of Grogs Living ‘Area Above Grade
‘Addfional fealores: _The property has standard features and amenflles for this submarket.

“The property has standard features and 8meniias o7 SIs =22 ———

[ Taseribe the candlion of the property (neluding physleel Tunclional and external obsolescence):  The sublect is assumed 1o have been al minimum [n average
ondillon, No external obsolescence (unless indlcated in report), As no interlor inspeotion was rade and thls Is a relrospective asslanment the
appralser Invokes the following Extraordina Assumpllons: 1) appralser assumes both the SF and components (slze of garage, pool, qualil
11| appliances, elc.) were 8 ual to those stated in the MLS and or assessor records, 2) condtlon of the inlerior was at minimum average 3) no
obsolescence affected the Interior im rovements (layout was unknown-tandem room rmissing kiichen appliances or bath fixtures, no AC, etc.
"4) sublect was consistent In deslgn, layout amenilles, elo. with lts competition, 5) sub| ect |s tenant occupled. [f any of these are found {o be
&1 false, t could aller the value opinion and or other conclusions In this report. Refer to the addendum ~ Exiraordinary Assumption.
Topyignt® 2007 by 2 kumode, . This Torm may ho rep e parIssion, Mooy, & 1 Iode, Kic, ‘must ba acknowledged and 5/%

RES IDENTIAL Form GPRES2 — "WIRTOTAL" apprelsal softviare by ala made, Ing, — 1-800-ALAMODE
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RESIDENTIAL APPRAISAL REPORT

Wil File o, 9617 Dlamond Spur Aval Paab #5|

Translors of 1o subject property for the three years priorto The effeclive date of thls apprelsal,

File Mo 3617 Dlamond Spur Ave

[ My research X did [ ] dld Tiok raveal any piior salos of

55| Data Soureas): _Public Records

<] 5t Prlor Stublect Sele/Transfer Analysls of saleflransfer history and/or any curent agraement of saleflsting:  Local MLS and public racords were usad

G| Dales 11/03/2010 as sources for the Transfer Hlstory section, as applicable. Refer to the Explanatory Comments - Sale

Tl Price: 72,000 History,

iifSourees): Publlo Records

19 2nd Prlor Subjeot Sale/Transler Comparable sales/transfers used may or may not represent arms-lenglh transactions and/or meet the

= Date: definitlon of market value as stated within his report, if comparables used sold previously wilhin the date
Price: range of reporting guldellnes, every reasonable effort was made lo analyze the dala to ensure {hat none

| Sourca(s): ware questionable transactions. As 8| licable, refer to the Summary of Sales Com! arjson Approach,

f The Sales Gompaison Approach vas nol developed for this appralsal,

SALES COMPARISON APPROAGH T0 VALUE (It developed

FEATURE SUBJECT GOMPARABLE SALE # 1 COMPARABLE SALE #2 (COMPARABLE SALE # 3
Address 3617 Dlarmond Spur Avenue 3335 Sulters Fort Strest 3252 Bridge House Street 3308 Sutters Forl Street
N Las Vagas, NV 89032 N Las Vegas, NV 89032 N Las Vegas, NV 88082 N Las Vegas, NV 88032
Proxlmity o Sublest 0,08 miles NE 0,08 mlles N
Salp Price 3 s
Sale Price/BLA $ Jsqdil$  e8.80 fsaft
Dala Source(s) Document No. 20120912-1763 20120828-2217 20121049-4471
72| Vertficatlon Sovrce(s) Ext Inspectlon MLS-Public Records MLS-Publio Ragords MLS-Public Records
VALUE ADJUSTMENTS DESGRIPTION DESCRIPTION -+ § Adjust, DESGRIPTION +() § Adfust, DESCRIPTION +() § Adjust,
Sales or Financing CASH FHA owe
Concesslons None $77,500
| Dalo of Salo/Time 09/12/2012 08/28/2012 10/19/2012
| Righls Appralsed Fes Slmple Fee Simple Fes Simple Fee Simple
| Locallon \Vacant Land/Gated|Busy/Gated 0|Average/Gated olAverage/Gated | 0O
=] Sile 08 Acre/interlor 1,09 Acre/Interlor .07 Acre/Interlor .07 Acre/interlor
View Residential Resldenlal Resldenilal Resldential
Deslon {Style) Ranch/2-Story Ranch/2-Slory Ranch/2-Story Ranch/2-Story
Quallty of Construction [ Stuceo Stucco Stucco Stucco
it Age 1999 2000 1999 2000
5[ Condfion Ava-Owner RenoviOwner -7,200{Renov/Owner -7,200{Avg-Owner
| Above Grade Tolal Ballis | Tofal {Bdms|  Baths Tolal | Bdms| Baths Total | Bomng| Balhis
Room Count 5 - 25 | 6141 25 6| 4| 28 51 3] 25
Gross Living Area 1,439 sqft. 1,439 sqdt 0 1,439 sqft. 0 1,308 sqft +4,000]
Basement & Fnished ~ {None Nong None None
Rooms Below Grade None None None None
Functional Uty Average Average Average Average
Healing/Gooling Cenlral Ceniral Cenlral Cenlral
| Engroy Eificlent lloms | Standard Slandard Standard Standard
ﬁ Garage/Carport 2 Car Garage 2 Car Garage 2 Car Garage 2 Car Garage
O Poreh/PatyDeck LIS, Patlo LS, Patio L/S. Pallo LIS, Patlo
& ]
:
fel
%)
kA
- Tet Adjusiment. (Fofa] + M- 1§ 7,200
| Adjusted Sale Prce
l‘cﬁ“‘ of Gomparables & i 91,800
= Summary of Sales Comparison Approach In conslderatlon of the above market transactions and current market condltions, greatest
consideration |s placed on the Sales Com arlson Approach to Value, The value aplnlon Is correlated at $96,000. The package price

___'___p_____.____L——EE———————-
per square foot of $87 (rounded) includes land plus improvements, Based on the analysis of comparables one through four, the
ublect's central tendency Is $87,600, which lends qoad support to the value opinion. Comparables five and sIx demonstrate the
xtreme low end of the range and are not welghted In the fnal analysis. The comparable closed transactions Indlcate a package
price from $54 to $76 (sale prices divided by gross living area of the comparables), with comparables one through four Indicaling a
howaever, this is not unreasonable glven

ackage price from $68 to $76, The sublecl's ackage price falls below the tighter range,
imited avaliabllity of data and condition ad ustments required to comparables one and two. The value opinion expressed falls within
he ad]usted sale pricing of these comparables, thus, is deemed supported and reasonable. Itis the appralser's determination that

hese four comparables would reasonably compate with the sublect property. No one comparable or group of som araples Is
reasonable based on the

consldered more supportive of the value opinion than anothet. The value opinion expressed Is deemed
overall range of adjusted pricing of comparable {ransactions. See Explanatory Comments - Sales Com arlson Approach

comments,

=

toach$ 96,000
Topyighl@ 2007 by a la mods,
Fom GPRES2 — *WINTOTAL" appralsel softwars by 2 mode, Inc.

=2 Indloated Value by Sales Comparlson

(ERRESIDENTIAL

T, TS o ay Be reprduced Unmenied vealiout wflen permlsslon, o, aTLIoe, . mustba acrmoviedged and vredned.,
~—{-800-ALAMODE /2007
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ain File No. 3617 Diamon: d Snur Avel Paqe 76|

RESIDENTIAL APPRAISAL REPORT FiloNo4 3617 Dlamond Spur Ave
Z[COST APPROACH 10 VALUE (if developed] 5 The Gost Apprazch vias not doveloped for this appralsal,

covlde adenuiale Information forreplicallon of the following cost figures and calcufalions.
Support for the aplnlon of site valus (summiary of compasable land sales o other methods for estimating site value): The Gost Approach Is not applicable due to

ullding design and inablity to construct & slngle untt. The sublect improvements and site wereg conslructed with some degree of "aconomy of
iract subdivision. The cost approach Is based upon the theory of a buyer being able o "bulld

scale” (mulliple units - single developer) as a small
2 subsliiute properly’ as opposed 1o buying the subleat pro erty, In ihls case, a buyer would not have this o lion for several reasons: 1
| economy of scale.and 2) the inabiitty lo purchase a small finished bullding site in the same general localion as the subfect. These and other

=
=5 conditions render the cost ap progch unrellable,

f; ESTIATED [ | REPRODUGTION OR_[| REPLAGEMENT COST NEW OPINION OF SITE VALUE =
2 Sourgo of cost dats: DWELLING B8 .

& Quallty raling from cost service: Effgollye date of cost data:
ﬁ% Comments on Cost Approach {gross living area caleulallons, deprectallon, ele.):

Refer to tha above sactlon on site value,

Garage/Garport

[Total Estimate of Gost-New

o Less Physloal Funcllonal __ {Extemal
> Depreciatlon

Deprecialed Cost of Improvemenls
As-Is" Valug of Site Improvements ...

= j

RERRERRS

273

| Eslimated Remalning Economlc Life (i requlred): 56 Yaars |INDICATED VALUE BY COST APPROACH

g TNCOME APPROAGH TOVALUE (i developed “Tho Income Approach vias nol developed for ths appralsal,
<t Eslimaled Monthly Market Rent N/A X Gross Renl Mulllpiter NIA =§ N/A Indicated Value by Income Approach
ach {oluding suppor for market renl and GRM):  The income approach was not developed for sevaral reasons: 1) while units

% ‘Summary of Income Approach
83| were belng rented In the area, tenant occupied propertles highly similar fo the sublect ware not sold In suffiolent numbers from which to develop
=X 4 rellable GRM and 2) Investors were buying, renovating and seling properties as apposed fo renting and holding for Investment cash flow.

I and consislent value Indlcalion via this method.

i
g‘ Effactively, the income data was not sufflclant o provide a reasonabl
O
Lot

22 PROJECT INFORMATION FOR PUDs (If applloable) 0 1o Subject I partof a Planned Unlt Dovelopmen.
1%5{ Lepal Nara of Profect_ Sutter Creek

Deserito aomman elemenls and recrealional facliles: ~_Gated entry, private slrgets, perimeter fencing, park, clubhouse pool, spa, and enforcement of

)| CC&R's.

A

Tndloated Vaie by: Salas Comparison Approach § 96,000 Tost Approach (If devalopad) § N/A Income Approach (If devel 0§ NIA
Final Reconollaton The value oplnion is based upon diract sales comparlson and considers a 30 to 90 day concurren| markeling and exposure
t perlod of the Improvements. “The cost and Income approaches were not applled for the reasons slated within those areas. The value opinion Is

Te and assumes all systems (mechanlcal electrioal, blumbing, siructural, roof, eto.)

I 'based upon the extraordinary assumptions referenced helow

ralser Is not @ home Inspector and anyone relylng on this report should not conslder this
full understanding of the technigues and logle smployed.

SED

51 are operational and functioning correct . The g

B/ appralsal as a home Inspeotion. Please read the report In fts entirety for 8
This appralsal Is made D4 “as ls", [T subjpet fo complation per plans and spaclicalons on the basls of & Hypothetloal Gondilon that tho Improvements have boen
compleled, [ subjoel to the folloving apalrs or allecallons on the basls of & Hypolhalical Condillon thal the repals o allerallons have besn complated, [ subject 1o
e {ollowlng required Inspection based on the Exraordlnary Assumpllon that the conditon or dalclency doss nol requle alterafon or repalr - An exterlor Inspeation

of the subject was made by the appralser on January 18, 2015. The relrospective market value was estimated as of February 20, 2013, This
report |s sublect lo an Exiraordinary Assum tlons. Refer to the condillon seclion of page 1 and the addendum for additional Informatlon.

IS Thils report Is also subjeot lo olher Hypolhelical Gonditiorts andfor Bxicordlnary Assumplions as specified n the attached addenda,

ased on e degree of Inspection of the subject froperty, a5 Indicaled helow, defined Scope of Work, Slatement of Assumplions and Limliing Gonditions,

nd Appralser's Certifieations, my {our) Opinlon of the Markel Value (or olher specified vallte type), as defined harem, of tha teal properly thal Is ihe subleot
{ this reporl ls: § 96,000 , 880! February 20, 2013 | which Is the effective dale of this appralsal

p H
3 [[ Indleatod above, Whis Opinlon of Value Is subjet to Hypothelical Condlijons and/or Exlraordinary A included In this report, See attached addenda.
35 pages, includlng oxhibls which are congidered an Integral pan of the report. This appralsal teport may not be

RECONCIEFAT

1A fue and complete copy of lhis report contains

% properly understood vithout reference 1o the Informalion contalned In the complete report.

% Attached Exhibils:

&S| X Letter of Transmital Assumplionsfmiting 6/S0W O] Market Gondilony/Giaphs Map & Pholo Addenda Appralser License

X1 3 6p-hes Cettshddenda Additonef Sales Skelch Addendum X Clarfiation of S0W Apprelser Resume
[ Plal and or Flood Maps B4 Explanalory Comments Trustee's Doeds

Exiordinary Assumptions Markel AOverview 1
Tlent Contact  BofA clo Bradiey Arant Boult Gummings LLP ClentName:  BofA clo Bradley Arant Boult Cummings LLP
-Mall: INZA Address, 1819 Fifth Avenue South, Blrmingham, AL 86203

=| APPRAISER SUPERVISORY APPRAISER (if required)
or GO-APPRAISER (If applicable)

% Supervlsory of
%ﬁApprﬂlserame: R\ Scolt Dugan, SRA Co-Appraiser Name:

| Compary: R Scolt Dugan Appralsal Company, Inc. Company:
| Phone: 702-876-2000 Fax: 702-263-1688 Phone: Faxt
E-Mall appralsals@rsdugan.com E-Mall:
| Date of Report (Slgnature):  February 09, 2015 Dala of Report {Slgnature):
% Ligense or Ceriificallon #:  A.0000166-CG Sfale: NV Lloanse or Certfication #: Slate:

SRA
=2 Fupiretion Date of Lisanss or Gerlfloation: 05/31/2015 Exglration Data of Ueense or Cenficaton:
% nspeclion of Sutject: (] Intortor & Exeror Exarior Only L1 None | Inspeclon of Subject; [ Intefor & Bteror L Exedor Ony [ Nons

=\ Date of Inspeclion: __Januery 18, 2016 Date of Inspaol
T form may b tepeodilced umodid viaioul Witen perrlssion, homeyer 2 T modo, 1. tnilst b scknowiedged and wredfed,
/2007

Toplghte 2007 by .12 mode, ine.
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Wil Fle.No. 3617 Dlamond Spur Ave] Page #7]

ADDITIONAL GOMPARABLE SALES Filotio; 3617 Dlemond Spur Ave
T FAURE | SUBlGr GOMPARABLE SALE 24 EOMPARABLE SALE #5 GOMPARABLE SALE #5

2| Address 3617 Diamond Spur Avenue 3522 Qold Sluice Avenue 3547 Dlamond Spur Avenue 3510 Gold Slulce Avenue

N Las Vegas, NV 89032 N Las Vegas, NV 88032 N Las Vegas, NV 89032 N Las Vegas, NV 89032
Praximity fo Subject 0.14 mlles N 0.04 miles 015 miles NE

o1} Sale Price $ ] 78,000}
| Sale Pricg/GLA $ fuds 7510504t 4% 54.20/sft :
= Dala Soures(s) Document No, 20121211-2668 201211264873 20120912-2516
£ | Veriflcalion Source(s Ext Inspection MLS-Publle Record: MLS-Public Records MLS-Public Records
i VALUE ADJUSTMENTS DESGRIPTION DESCRIPTION +() § Adjust, DESCRIPTION () § Adfust, DESGRIPTION +{) $ Adjust,
= Sales or Fnancing FHA FHA FHA
=| Goneessions Nona 2,000 2,200
2 [Dale of Sele/Time 12[41/2012 11/26/2012 09/12/2012
= Righls A ralsed Fee Simple Fes Simple Fee Smple Fee Simple
5| Locallon Vaoant Land/Galed Avera{;eiGaled 0|Average/Gated 0|Average/Galad 0

Site 08 Acrefinlerior __|.07 Acre/interior .07 Acrelintetlor .07 Acrefinlerlor

View Resldential Resldential Resldential Rasldential

| Design (Slyle Ranch/2-Story Ranch/2-Story Ranch/2-Sto Rangh/2-Story
Quallly of Gonsluclion | Stueco Sluaco stucco Stucco

Age 1999 1999 1999 4998

2] Gondiilon | Avg-Owner Avg-Owner As Is-Short Sale 0|As is-Bank Own 0
| Above Grade Totsl [Bdms] _Balhs | Tolel E Uaths “Tolal [ Barms|_ Balhs Total | Bgms| _Balhs
£ Raom Gount 6| 4] 25 |6 3] 25 614 25 6| 4] 25
Gross Living Area 1,439 sqfl, 1,305 sqft. +4,000! 1,439 sqff 0 1,439 sq.fl. 0
=( Basoment & Fnlshed  |None None None None
Rooms Below Grade Nons None None None
&/ Funcilonal Utilty Average Average Average Averagie
3 Heallng/Gocling Cenlral Central Geniral Caniral
| Energy Efficlent llems | Standard Standard Standard _|standard
:% Garege/Campor 2 Car Garage 2 Car Garage 2 Car Garage 2 Car Garage
=1 Poreh/Pally/Deck /s, Pallo 1LiS, Pallo 1./s,ClPatlo LJS,C/Patlo

i

ACHNE

2RO

1% 4,000

2 Not Adjusiment (Total)

21 Adjusled Sale Price 2
1 of Gomparables 102,0001% 8| 78,000, $ 78,888

4 $
O Summary of Seles Comparlson Approach The comparable sales were on the marl ot 61, 179, 310, 1, 19, and 5 days, respectlvely. Data was
verlfled through MLS and publlc records, and the a ralser was able to detarmine that there appearad to be no slgnificant sales

<0l concessions, spectal financing, or other conslderations unless noted In the report,
;: Gomparable one reported a transfer on 01/04/2012 for $83,5600 as a Trustee's Deed,

=l Gomparable two reported a transfer on 05/18/2011 for $86,000,

ARISONE

OME:

iC!

g

BES]

Al

S

T

a

Comparable slx reported a transfer on 0811612011 for $298,039 as a Trustes's Deed.

Copymighie 2007 by ala mods, o, This form may b reproduced unmedied viiout sitien ermssion, NOWever, 2 1a mods, 1. ‘mustbe acmowiedged and credied,
32007
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Wialii Fl No. 3617 Diamond Sour Avel Pate #8]

Assumptions, Limiting Conditions & Scope of Work FlleNog_8647 Dlamond Spur Ave

% Properly Address: 3617 Dlamond Spur Avenue Clty: N Las Vegas Siale: NV ZIp Codo: 89032
| Gllenl: __ BofA clo Bradley Arant Boult Cummings LLP Address, 1819 Fifth Avenus South, Blimmingham, AL 86203
& Appriser__R. Scott Dugan, SRA ‘Address, 8930 West Troploana Avenue, Suite 1, Las Vegas NV 89147

STATEMENT OF ASSUMPTIONS & LIMITING CONDITIONS
—'The appraiser will not e responsible for matters of & legal malure that affect elther the property belng appralsed or the fitie to It. The appraiser
& agsumes that the tile Is good and marketable and, thersfore, wlli not render any opinlons about the tile. The property Is appraised on the basls

£ of It betng under responstble ownarship.
2 — The appraiser may have provided a sketeh In the appraisal report to show approximate dimensions of the mprovements, and any such sketeh

2] is ncludad only to asslst the reader of the report i1 visualtzlng the property and understanding the appralser's determination of Its size. Unless

therwlse Indicated, a Land Survey was not performed,
— |f so Indicated, the appralser has examined the avaltable flood maps that are provided by the Federal Emergency Management Agency {or other
ata sources) and has noted In the appralsal report whether the subject site 15 located {n an Identified Spaclal Flood Hazard Area. Because the

ppralser Is not a strveyar, he or s makes no guarantess, express or Implled, regarding this determination.

— The appralser will not give testimony or appear n court because he or she made an appralsal of tho property In question, unless specific

rrangements ta do so have been made beforehand,

— Itthe cost approach is included In this appralsal, the appralser has pslimated Ihe value of the land inthe cost approaci at its highest and bast
se, and the improvements at thelr contributory value. These separate valuations of e land and Improvements must not be used In conjunction
with any olher appralsal and are invalld If they are s used, Unless otherwise specifically Indlcated, the cost apptoach value fs not an Inurance

value, and should not be used as such.
Isal report any adverse conditions (Including, bik not limited to, needed repalrs, depreciation, the presernce

# azardous Wastes, toxlc substances, etc.) observed during the Inspection of the subject property, or fhat he or she became aware of during the

2| normal ressarch Involved In performing the appralsal, Unless otherwise stated In the appraisal report, the appralser has no knowledge of any
icden or unapparent condilons of the property, or adverse environmental conditions (Including, but not limited to, the prasence of hazardous

53| wastes, toxlc substances, etc.) {hat would make the property more or less valiiable, and has assumed that thera are o stch condllons and

=2 makes o guarantees of warranties, express of implled, regarding the condltion of the property. The appralser wil not be rasponsible for any

& cuch conditions that da exlst ot for any englneering or tasting that might be required to discover whather such conditions exist. Because the

appralser Is not an expert in the fleld of environmental hazards, the appralsal report must not he considared as an environmental assessment of

the property.
— The appralser obtalned the informatior, astimates, and opinions that were exprassed in the appralsal report fram solrces that i or she
1| considers to be rellable and belleves them to be true and cawect, The appralser does ot assume responslblity for the accuracy of such ltems

that ware furnished by other parties.
=1l The appralser wili not disclose the contents of the appraisal raport axcept as provided for I the Uniform Standards of Professlonal Appralsal
Practice, and any appllcable federal, state or local laws.

— If this appralsal Is Indicated as subject to satisfactory complation, repalrs, or alterations, the appralser has based his or her appralsal report

& and valuation conclusion on the assumption that completion of the Improvements will be performed in @ workmanllke manner.

— An appralser's cllent s the party (or partles) who engage an appraiser In a speclfic assignment, Any other party acquling this report from the
cllent doss riot become a party to the appralser-client relatlonship. Any persorts recelving this appralsal raport becatise of disclosura requirements
applicable to the appralser's client do ot become Intended users of this report unless spectically identified by the client at the time of the

asslgnmant.
% — The appralser's witten consent and approval must be obtalned befora this appralsal repart can be conveyed by anyone to the public, through

advertising, public relations, news, sales, or by means of any other medla, or by its incluslon in a private or public database.

— Anappraisal of reai property Is not & "home Inspection' and should not be construed as such. As part of the valuatlon process, the apptalser
performs a non-nvasive visual Inventory that Is not Intended to reveal defects or datrimental conditions that are not readily apparent. The presence
! of such condllons or defects could adverssly affect the appralser's apinion of value. Cllents wiih concarns about stch potenttal negative factors

are encoliraged to engage the appropriate type of expert to Investigate.

]

The Scope of Work s the type and extent of research and analyses performed ln an appralsal assignment that ls required to produce credible

asslgnment resulls, givenhe nalure of the appralsal problem, the spacific requirements of the intended user(s) and the Intended use of the
appratsal report. Reflance upon this report, regardless of how acquired, by any parly or for any use, olher than those spectfled In thls repart by
the Appralser, Is prohibited. The Opinlon of Valua that Is the conclusion of this report Is credlble onlywithin the context of the Sgope of Wark,
Effective Date, the Dale of Repori, the Intendad User(s), the Intended Use, the stated Assumptions and Limiting Conditions, any Hypothetical
Condlllons and/or Extraordinary Assumptlons, and the Type of Value, as defined hereln, The appralser, appralsal flrm, and related parles assume

ha obligation, labliity, ar accountabiltty, and will not he responsible for any unauthorlzed use of this report or its conclusions,

(Scope of Work, extraardinary Assumptions, Hypothetical Condltlons, eto.)
[ awareness of the sublect property, its market

Additional Camimenis

Important - Please Read - The cllent should review this report In s entirety to galn a ful
! environment and fo account for Identified lssues I thelr buglness declstons. This appralsal repart Includes comments, observations, exhiblts,
aps, explanataty comments, and addenda that are necessary for the reader to comprehend the relevant characterlsiics of the subject property.
he Expanded Comments and Clarificatlon of Scope of Work provides specifles as lo the development of the appraisal along with exceptions fhal

ay have heen necessary to complete a oredible report,

E;% INTENDED USE/USER:

e

| The Intended user of this appraisal repart Is
ufficlent Information to enable the client o un
ser, nor does It result in an appraiser-client rel

6 lender/client. No additionat Intended users are {dentified by the appralser. This repart contains
darstand the report, Any other party recelving a capy of ihis report for any reason is not an intended
atinship. Uss of this report by any other party(les) is not Intended by the appraiser.

SCOPE OF WORK:

2| | the normal course of business, the appralser atterpted to obt
= praperties. Some of the required standardized respanses, gspectally those In which

3! measure, could mistakenly Imply greater praclslon and rellablity In the data than Is factually correct or typical In the
: Cansequanly, this information should be consldered an estimats unless otherwise noted by the appralser.

5| Fxamples Includs condition and quallty Yatings, as well as comparable sales and listing data, Not every element of the subject of the subject
2| property was Viewable, and comparable property data Was generally obtained from third-party sources (real estate agents, buyers, sellers, public
&\ racords, and the Greater Las Vegas Board of Realtors Multiple Listing Service).

ain an adequate amount of Informatien vegarding the subject and comparable
the appralser has 1ot had the opportunlty to vertfy personally or
normal course of business.

G

i

G

f
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Wiein Tl Tio, 8677 Dlamond Spur Avel Pags #9]

Certifications FleHos 8647 Dlamond Spur Ave
I Propery Address; 8617 Dlamond Spur Avenue Clty: N Las Vegas Stalet NV Zp Code: 89032

& Clenl: _ BofA clo Bradley Arant Boult Gummings LLP Address, 1819 Fifth Avanue South, Bimingham, AL 85208

S| Appralser; R, Scoli Dugan, SRA ‘Address, 8930 West Tropleana Avenue, Sulle 1, Las Vegas, NV 89147

Z1 APPRAISER'S CERTIFICATION

1 certlly that, fo the hest of my knowledge and helief:
—The statements of fact contalned in this repart are true and correct,
— Te cradlbillty of this repott, for the stated use by the stated user(s), of the reportad analyses,
the reported assumptions and {imiting conditions, and are my persaral, Imparlal, and unblased prof
r Ilhage 1o present or prospective Interest in the property that is the subject of this report and no persona
nvolved.
[ have 1o bias with respect to the properly that 1s the subjeot of this report or to the parties involved with this asslgnment.
My engapement In this asslgnment was riot contingent upan developing or reporting predatermined restlts,
My compensatlon for complating tils assignment Is not contingant upon the development or reporting of 2 pradetermined valie or direction
1 valie that favors the cause of the cllent, the amotnt of the value opinion, the attainment of stipulated result, or the oeeurrence of a subsequent

event directly related to the Intended use of tis appralsal.
— My analyses, oplilons, and concluslons were developed, and this report has been prepared, in conformity with the Unlform Standards of

- Professional Appraisal Practice that wers in affect at the time this report was prepared.
22 | did not base, efther partially or completely, my analysls and/or the opiron of value In the appraisal report orl the race, color, religlon,
sex, handlcap, familial status, o national orlgin of elther the praspecilve owners or acoupants of the subject property, or of the present
owners or occupants of the properties In the vicinity of the subject property.
| — Unless otherwise indicated, | have mads a personal Inspection of the property that Is the subject of ths report.

— Unless othervise Indlcated, no one provided signiflcant real property appraisal assistance to the person(s) sfgring this cartification,

oplnions, and concluslons are limited only by
fesslonal analyses, oplnfons, and conclusions,
I Tnterest with respect to the parties

Additional Certiflcations:

| ﬂﬁfxmmmﬂmmm ir compllance with ihe Ethics Rule of USPAP, | hereby certlfy that | have not performed any services with regard to the
5| subjsct property wilthin the 3-yoar period Immediately preceding the engagement of this asslgnment.

artifleatlon: The use of this report is subject to the requirements of the Appraisal Institute relaling to review by s duly authorized
epresentatives, The reported analyses, opinlons and concluslons were developed, and this veport has been prepared, in conformity with the
Iremeris of the Code of Professlorai Ethles and Standards of Professlonal Appraisal Practice of the Appraisal Institute, As of (he date of this

B
gport, |, R, Scott Dugan, SRA, Cerliied General Appraiser, have complated the continulng educatlon program of the Appralsal Institute.

Delinitlon of Market Value: (X) Market Value () Other Value

Source of Deflnillon: FDIC Interagency Appraisal and Evaluation Guldelines (Decermber 2, 2010) Appendix D

which a property should bring In & compefitive and apen market under all
eably and assuming the price Is not affacted by undue

d the passing of tille from sefler to buyer undsr condliions

| As dafined inthe Agencles’ appralsal regulations, the most probable price
5 condions requistte to a fair sale, the buyer and seller each acting prudsntly and knowled
2| stimulus. Impliclt In this definition s the consummation of a sale as of a speclfied date an

1. Buyer and sefler are typloally motivated;
2, Both parties are well informed or well advised, and acting In what they consider thelr best Interest;

3, A reasonable time Is aflowed for exposure in the open market;
4, payment Is made In terms of cash in US. dollars or In terms of financlal arrangsments comparable thersto; and

5. The price represents the normal consldaration for the property sold unaffected by speclal or creative financing o sales
cancessions granied by anyons assoclated with the sale.

*The deflnition of market value above Is the most widsly clted by federally regulated lending Institut
from the cllent, this definition was used In the asslgnment.

ians, HUD and VA. Absert a specific definitlon

Cllent Conlact:  BofA c/o Bradley Arant Boull Cumminas LLP CleniName: _BofA clo Bradley Arant Boull Guminings LLP

Adiress: 1818 Fifth Avenue South, Birmingham, AL 35203

Mall: NIA
APPRAISER SUPERVISORY APPRAISER (If raquired)
or GO-APPRAISER (if appilcable)
i A
2 Supsrvlsory of
& Appralser Name: R} Scott Bugan, S| Go-Appralser Name:
%: Company: R, Scolt Dugan Appralsal Gompany, Inc. Company:
| Phone; 702-876-2000 Fax; 702-263-1888 Phone: Fax;
| EMall appralsals@rsdugan.com EMalt
g Date Report Slgned: February 09, 2016 Dale Report Stgned:
521 Ligense or Cartiicallon #:  A.0000166-CG Slale: NV License or Gerlffication #: Stale:
(2| Deslgnation: ~ SRA Deslgnatk
Explration Date of Llcensa of Cerlfiation: _05/31/2015 Esplration Dale of License or Ceriflcation:
nspactlon of Subject: ] Inlortor & Exterior (<] Exterior Only T-1None | Inspectlon of Subject: [ Inlerlor & Bxterlor (1 Exterlor Only [ None
Dale of Inspestion:

Dats of Inspectlon: _ January 18, 2016
Copyrighl 2007 by aJa mods, e, This fom may T reproduced unmosTied vnoUL witen permlsslon, Toweve, 412 medg, lno, mustbe AoRiOwedged and ;(Iedﬂw.
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Wialn File No. 3617 Diarmond Spur Avel Patie #101

Supplemental Addentdum Fils No. 3617 Diamond Spur Ave

BofA clo Bradley Aranl Boull Gummings LLP

7Zlp Gode 89032

EXPLANATORY GOMMENTS

EXTRAORDINARY ASSUMPTION:

USPAP provides the following definition for “extraordinary assumption”:

Defined as an assumption, directly related to a specific assignment, as of the effective date of
the assignment results, which, If found to be false, could alter the appralser's opinions or
conclusions.

Comment: Extraordinary assumptions presume as fact otherwise uncertain information
about physical, legal, or economic characteristics of the subject property; or about
conditions external o the property, such as market conditions or trends; or about the
Integrity of data used in an analysis. (USPAP, 20142015 Edition)

This report was completed without an interior inspection of the subject. External sources
including, but not limited to, information from a drive-by street inspection, appraiset's files,
county records, and or multiple listing service data were relied upon for information used to
describe the improvements and or condition of the subject.

As indicated on page 1 of this report, if any of the assumptions invoked are found to be false,
it could alter the value opinion and or other conclusions in this report, As such, the
appralser reserves the right to amend the value opinion and or conclusions hased on new or
revised information.

GYiloo N

Retrospective Value: is generally defined as “A value opinion effective as of a specified histotical
date. The ferm does not define a type of value. Instead, it identifies a value opinion as being effective
at some specific prior date. Value as of a historical date Is frequently sought in connection with
property tax appeals, damage models, lease renegotiation, deficiency judgments, estate tax, and
condemnation, Inclusion of the type of value with this term Is appropriate, e.g., "retrospective market
value opinion.” Source: Appraisal Institute, The Dictionary of Real Estate Appraisal, 5th ed.
(Chicago: Appraisal Institute, 2010).

The final value within this appraisal assignment represents a "Retrospective" Market Value opinion
as of the date of the HOA sale, Febrtiary 20, 2013, the effective date of this report. The physical
exterior inspection of the subject property was performed on January 18, 2015.

External Obsolescence - Flight Path: The subject market area Is sltuated near or under one of the
flight paths that services the North Las Vegas Alrport. The external Influence, if any, may or may not
be a factor in the sale of the subject property. The obsolescence Is noted but, because of the limited
data In the market, the appraiser was unable to isolate and quantify an adjustment for this
comparison. Refer to the scanned Airport Environment Map in this report.

Sale History: Per county records, there was a recorded HUD foreclosure sale for the subject
property within the past three years on 14/03/2010 for $72,000, As of the effective date of this
appraisal, the subject has not, within the last 12 months, been offered for sale through the Las Vegas
Board of Realtors Multiple Listing Service.
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Supplemental Addendum Fle No, 3617 Dlamond Spur Ave

Gllent BofA oo Bradley Arant Boult Cummings LLP

Property Address 3617 Diamond Spur Avenue

County Clar] Slate NV ZIp Code 89032

Comments on Sales Comparison Approach: The appraiser performed adjustments to comparable
sales based on the markets reaction to noted differences between the comparables and subject. If
adjustments were not made for noted differences, no measurable market reaction was found. One
or more comparables are reported to have sold with a covered patio, a feature lacking in the subject,
and other comparables differed from the subject for age, bedroom count, and site size. As of the
offective date of this assignment no market reaction for these differences in this submarket were

found.

The subject as well as the comparables are located within the gated community of Sutter Creek in
North Las Vegas. The comparables utilized in this report range in gross living area from 1,305 to
1,439 square feet. Comparables one, four, five, and six are reported to be model matches to the
subject, with two and three smaller plans.

Comparable one backs to an exterlor surface street with busy traffic. The external influence, if any,
may or may not be have been a factor In the sale of this property. The obsolescence is noted,
however, because of limited data, the appraiser was unable to isolate and quantify an adjustment for
this comparison. No adjustment warranted.

One of more comparables required adjustments for variation gross living area at $30 per square foot
of contributory value. Comparables one and two were fisted as having undergone renovation to
include a combination of the following: new carpet and tile, Interior paint, new custom kitchen
cabinets, and or new kitchen appliances. Adjustments to these transactions for variation in overall
condition were made at $5 per square foot of living area.

Comparables four and five, a short and bank sale, respectively, listed in uag is” condition and closed
at price points significantly lower than other sales. This is not uncommon for these sale types, due to
being non-arm's length, distressed transagtions, often purchased in unknown condition (i.e., HUD)
with repalrs needed, and or with extended days on market (POM) subject to changing market
conditions. Limited offerings at the time (table below) reveals that these properties were originally
priced, one below and one above comparable market pricing, {hen adjusted. Condition adjustments
were not taken by the appraiser, due to insufficlent verifiable data. The use of these comparables
demonstrate the low end of the market range and are not welghted in the final analyss.

Address sala Price | ContractDate | ActClose Date Llst Price _OrlngstFnce List pate | SgFft | POM
3502 GOLD SLUICE AV $80,000 03/18/2044 05/27/2011 $80,000 $80,000 02/28/2014 | 1439 18
3315 BRIDGE HOUSE ST $85,000 06/14/2011 08/11/2011 $84,900 385,900 04/22/2011 | 1439 | 58
3501 DIAMOND SPUR AV $65,000 03/15/2012 05/01/2012 $65,000 $90,000 07/29/2011 | 1439 | 230
3510 GOLD SLUICE AV 578,888 07/09/2012. 09/12/2012 $64,000 480,000 09/03/2011 | 1439 310
3429 DIAMOND SPUR AV 63,000 01/31/2012, 03/01/2012 $63,000 $60,000 09/19/2011 | 1439 134
3267 GOLD RUN ST $85,000 11/18/2011 12/23/2014, $84,900 $89,000 09/30/2011 43

3261, IDAHO SPRINGS ST $56,600 03/09/2012 04/03/2012 456,600 $69,900 12/02/2011
35609 DIAMOND SPUR AV $46,199 01/05/2012 04/09/2012 $50,000 $50,000 12/27/2011

3517 DIAMOND SPUR AV $78,000 08/17/2012 12/04/2012 $82,000 370,000 02/20/2012 | 1439 179
3261 IDAHO SPRINGS ST $96,000 05/08/2012 05/18/2012 $94,900 $94,900 04/17/2012 | 1439 21
3335 SUTTERS FORT ST $99,000 08/21/2012 09/12/2012 $99,000 $99,000 06/21/2012 | 1439 61
32572 BRIDGE HOUSE ST $100,000 08202/2012 09/03/2012 $100,000 $100,000 | 08/04/2012 | 1439 1

Research of properties consldered competitive to the subject indicated a smaller than typical number
of recently closed comparables available for analysis. Due to this, one or more of the comparables
used Is approaching the recommended guldeline for date of sale. As of the effective assignment
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Supplemental Addendum Fla No. 3617 Diamond Spur Ave

BofA olo Bradley Arant Bout! Cummings LLP
Properly Address 3617 Dlamond Spur Avenue

Zp Cods 88032

0l
Borower/Ollent _ NA

date of this report, Increasing prices were evidenced throughout various metro submarkets.
However, with too few closed transactions in fhe subjest project, trend analysis that might warrant
date of sale adjustments lacked refiabllity.

During times of limited availabilty, greatest consideration Is typlcally placed on the most recent
transactions, with support at times provided by a central tendency, and or pending or active listings
(if avallable). Typlcally, in our market, when market data is within several months of a report's
effective date, it usually encompasses any Increase in market condiions (or pricing). This is
reasonably supported by the trend analysis Included within this report, Refer to the Trend graphs
included n this assignment,

In developing the value opinion, the sales comparison approactl was weighted. This approach
conslders and analyzes listings (active, pending sales, expired, etc.), along with closed sales, to
determine the value opinion, factors affecting the market and the market direction or trends. This
permits reconciliaion of the trends and value Indicators to form an opinion reflective of market
conditions as of the date of value.

The following table depicts MLS transactions reviewed in the market area.

Address List Price | SalePrice | YearBlt | SqFt Lot Sqit List Pate Contract Date | Act Close Date

3522 GOLD SLUICE AV $97,900 $98,000 1999 | 1308 3049 10/03/2012 | 10/08/2012 12/12/2012
3517 DIAMOND SPUR AV $82,000 $78,000 1999 1439 3049 02/20/2012 08/17/2012 12/04/2012
| 3308 SUTTERS FORT ST $99,999 $97,500 2000 | 1305 3049 08/31/2012 | 09/19/2012 10/19/2012
3510 GOLD SLUICE AV 364,000 $78,888 1989 1439 3107 09/03/2011 | 07/09/2042 09/12/2012
3335 SUTTERS FORT ST $99,000 $99,000 2000 | 1439 3920 06/21/2042 | 08/21/2012 09/12/2012
3752 BRIDGE HOUSE ST $100,000 | $100,000 | 1999 | 1439 3049 08/01/2012 | 08/02/2012 03/03/2012

| D4os B e

3248 BRIDGE HOUSE ST $89,900 $78,000 1999 | 1308 3065 12/01/2011 | 08/28/2012 | 07/17/2012
3261 IDAHO SPRINGS ST $94,800 $96,000 1999 1439 3049 04/47/2012 05/08/2012 05/18/2012
3501 DIAMOND SPUR AV 565,000 365,000 1999 1439 3150 07/29/2011 08/15/2042 05/01/2012
3260 SUTTERS FORY ST $89,000 483,000 1999 | 4805 3274 10/03/2011 | 03/25/2012 04/27/2012
3609 DIAMOND SPUR AV 350,000 $46,199 1999 1439 3363 12/27/2011 | 01/05/2012 04/09/2012
3261 IDAHO SPRINGS ST $56,600 $56,600 1999 1439 3033 12/02/2011 03/09/2012 04/03/2012
3331 SUTTERS FORT ST $60,000 | $66,000 2000 1305 3227 | 08/11/2011 | 03/19/2012 03/30/2012
3429 DIAMOND SPUR AV | $63,000 $63,000 | 1999 | 1439 3366 09/19/2011 | 01/31/2012 | 03/01/2012
3338 IDAHO SPRINGS ST $60,000 540,950 1999 1305 4071 11/24/2010 | 131/07/2011 12/29/2011
3267 GOLD RUN ST $84,900 485,000 2000 | 1439 3281 09/30/2011 | 11/18/2011 12/23/2011
3513 DIAMOND SPUR AV | $54,900 $70,000 1999 | 4305 3041 | o8/26/2011 | 09/16/2011 10/31/2011
3315 BRIDGE HOUSE ST $84,900 | $85,000 1999 | 1439 2946 04/22/2011 | 06/14/2011 | 08/13/2011
3264 BRIDGE HOUSE ST $66,400 $62,211 1999 | 1305 3028 11/04/2010 | 02/06/2013 07/12/2011
3267 GOLD RUN ST $74,900 $61,000 2000 1439 3281 02/11/2011 | 06/09/2011 06/30/2011
3324 GOLD RUN ST 381,000 580,000 2000 1305 2898 03/08/2011 04/17/2011 06/03/2011
3502 GOLD SLUICE AY 480,000 $80,000 1999 1439 3289 02/28/2011 03/18/2011 05/27/2011

3252 BRIDGE HOUSE ST 485,000 $85,000 1999 1439 | 02/09/2011 04/07/2011 05/17/2011

3265 BRIDGE HOUSE ST 362,370 360,000 1999 04/08/2011 04/28/2011 05/13/2011
3260 SUTTERS FORT ST $65,000 01/31/2011 04/20/2011

Private Road: The road agreement has not been reviewed by this appraiser. The property clearly
has access over a private road due fo evidence of a gated entry noted at fime of inspection. We
belleve Its use Is legal and permitted, however, no fifle report or maintenance agreement was
furnished. No liabillty is implied by this office regarding the road agreement. If desired, the client
should obtaln a copy of the Covenants, Codes, and Restrictions (CC&R'S) to confirm that the Home

Owner's Association (HOA) maintains the private streets.
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Supplemental Addendum Flle No. 3617 Diarnond Spur Ave

SQUARE FOOTAGE ANALYSIS! THE GROSS LIVING AREA AND SITE SIZE CALCULATIONS FOR THE SUBJEGT AND
COMPARABLES MAY DIFFER FROM THOSE FIGURES IN COUNTY REGORDS. THE APPRAISERS HAVE COMPLETED
ASSIGNMENTS IN THE COMPETING SUBDIVISIONS AND HAVE USED THE APPRAISER'S GALGULATIONS (IF THEY
NEED TO) INSTEAD OF FIGURES IN GOUNTY RECORDS. INEORMATION FROM COUNTY REGORDS 1S SOMETIMES
NOT AVAILABLE FOR NEW CONSTRUCTION OR EXISTING HOMES THAT HAVE HAD ADDITIONS AND
MODIFICATIONS, THE INFORMATION |N THE APPRAISAL REPORT I8 THE MOST RELIABLE.
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Market Area Overview

Slate NV

General Area Descriptlon: The economy revalves around the Las Vegas Sirlp and Downtown Caslno center along with key employment
centers such as Neflls AFB, McCarran Internatlonal Airport, numerous salellite retall, offlce and indusirlal districts that smploy and service a
base of 2-milllon people. The valley covers over 600+ square miles and Includes parts of unincorporated Clark County, the cifles of Las
Vegas, Norih Las Vegas and Henderson, The unincarporated colnty areas within the valley have "Las Vegas" addresses and access 10
publlc services, making them transparent local fo residents.

The valley Is compact and can be crossed from any focation In less than 1 hour, Buyer preferences are Jess dapendent on localion and
more & function of personat cholce, neighborhood atiributes and housing lypes. The valley ls divided Inlo seven market areas (NW, NC, NE,
SW, S, SE and Henderson), each of which Is further deflned by poliiical Jurisdictions along with any number of master-planned
communllies a buyer would consider as a nelghborhood, with emphasis on lifostyle, amenilies and name recognition,

Key Faclors Influencing Housing Market Trends in the area: People buy or sell based on affordability, investment potenlial or relocation.
From 20042007, the market was Influenced by speculallon. From 2007 through 2012, the market declined severely, influenced by REOs,
short sales and Inveslor activity. The market over-corracted from the peak to the bottom, creating an mbalance between “market value" and
ngeonomic value” Investors recognized the weconomlc imbalance” (the spread between lhe monthly payment vs, the monthly market rent for
the same property) and used "all cash sales" to dominate the market for several years,

While investors remaln aclive In the market, recently we are seelng “and users” (owner occupants) take a grealer pariicipation In the market.
End users also Include second homebuyers and long-ferm Investors that purchase homes for rental and cash flow, Unlike Investors that buy
and filp homes over short perlods, and users are more sensllive lo shifis in financing.

As Interest rates move up from their historically low levels, pricing (and thersfore values) wil adjust as the marke! atempls to sort ltseff out

and find balance, Until normat market level balances are reached (relatlonship between rents and mortgage payments of aconomic value
reaches sale price), itls lkely the market will experlence some fluctuation between similar units at the nelahborhood level,
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Economic Indicators
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Case Shiller

Case Shiller Moving Averages
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Trend

Sales Price vs. Time
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Trend
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Location Map

Comparable # 1
5 Sulters Fork Street
0.13 miles N .
g comparable # 4
3522 Gold Sluice Avenue
0.24 miles N

Comparable # 3
3308 Sutters Fort Street
0.08 miles N

comparable # 6
3510 Gold Sluice Avenue
0,15 miles NE

- Subject

3617 Dianmn(l Spur Avenue

= “comparable # 2
3252 Bridge House Street
- - -0.09-miles.NE

Comiparable #-5 -
3517 Diamond Spur Avenue
0.04 miles E
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Plat Map
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Suhject Photo Page

Cllent HofA ofo Bradiey Arant Boult Cummings Lip ——
Property Address 3617 Dlamond Spur Avenue
Gounly Clark

Zlp Gode 89032

Suhject Front
3617 Diamond Spur Avenue
Sales Price
Grogs Living Asa  1,499°
Tolat Rooms 6
TolelBedooms 4
Tolal Bathrooms 2.5
Logation Vacant Land/Gated
View Reslidenllal
Slte .08 Acrefinterlor
Quallty Slucco
Ags 1099

Backs to Vacant Land

Subject Street
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Gomparahble Photo Page

BoiA clo Bradlay Arant Boull Cummings LLP

Counly Clark
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Gomparable Photo Page

Comparahle 4
3522 Gold Slulce Avenue

Prox, loSubject 0,14 milles N
Sales Price 98,000

Gross Living Ama 1,308

Tolal Rooms 5

Total Bedrooms 3

Tolal Balhvooms 2.8

Locallon Average/Gated
View Resldential

Slie .07 AcrelInterlor
Quallly Stucco

Age 1899

Comparable 5
3617 Diamond Spur Avenue

prox.to Subfect  0.04 mlles E
Sales Price 78,000

Gross Living Ama 1,439

Tolal Rooms 8

Toll Bedrooms 4

Tolai Balooms 2.8
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View Residential

Slle .07 Acre/nterior
Qually Stuaca

hoe 1998

Comparahle 6
3510 Gold Slulce Avenue

Prox, loSubjecl 0,15 mlles NE
Seles Price 78,888
Gross Living Arsa 1,438
Tola} Rooms 6
Total Bediooms 4
Totgl Balrwoms 2.5
Logation Average/Gated
View Resldentlal
Sile .07 Acreflnterior
Quality Stucco
Age 1988
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Trustee’s Deed - Page 1

]

st #: 201302260003880
Fepd: $17.00 N/G Foo: $0.00
A RPTT: $07.40 Ex #
@ 3p/58/2013 D8:47:68 P
Recelgi# 1612440
Requenior:.
ALESSIBKORNIGLLS
'Recﬁ'rqed‘”ﬂ JA KGM Ry 2
DEBEIE GONWAY

GLARK.GOWNTY REGORDER

APN, No,139-08-410-014 T8 No. 30455-3617,

TRUSTEE'S DEED UPON SALE

FRSIR Investmeiits Poot 1, LG
ey hord)itiydas; St

¢ Greck I;Igimuowners’As’sn;_ﬁaﬁoh
il costst $5,260.00 -
(BugaiAN e Trudteo's Salé $21,000.00

iitiry Transfet Toni $107. 1065 & e
réés, 3617 DIAMOND SPURAYESRO LAS YEGAS, NV o032
eity Isn [ ) unincorporsfed ares: CifyioLNQ LAS VEGAS

Sald propériy 13,71 i 3 SHYIOL Y Ay .
Trustor (Formgr Owner that was foreclosed ori): A%l\ﬁléill 0 A, CARIAS

e
Algssl & Kosrilg, LLC (pereth alled Trusies), asThe gﬂ s§ppquved Trustos under that cortaln Nofies of
Palinguent A { Lien, recorded February 23, Zoi&ﬁﬁbs!@mentpnmber‘_oomw_l, tn.Clark County,
it warranty expressed or tmplled tosSFR Tnvesfinents Pool £, L

Shld pro

doss hersby grant, witho {Grentee), el il
Flght, itle and Interest in tho property legally d_escribé;l [} 'SUII‘ERfREEK@HAS

properi d R GREEK-A 71 LOT.60 BLOCK ],
(] pe:i map.recorded 1n. Book 85, Pages 30 as Shown i the Office of the County Reodrdér of Clark Cohty
Nevada, ’ - : )

;TR‘USTEE STATES THAT: 5 R .
s conveyance Is made puranang to the, powers conferred upon Trustes by NR|
Notlos of Delinguent Assessment Lien, destribed hereln. Default oceurréd as sétforthan s “Notfes of Defaull
and Eleotlon to Self which was recorded In the office of the recordor of sald countyy

Sty .o
116 &1 58q0 ang that cerialn

] { swhish we Sequlromanits of liw
regarding the matling of copies of noticos and the posting aid publicatlon of the copiés g héNotics of Sale
v been corplled with. Sald property was sold by snid Trustee at public augfion o February 20,2013 &t thé
plce lndlealed oit the Notice of Trustée's Salé, i :

Ryan Kerbow, Bsq. - i
§ignature of AUTHORIZED AGENT for-Aless & Kaenlg, Lic

State of Neyadd )
Coiinty of Clirk )

SUBSCRIBED afd SWORN tb befots me 2124 112

WITNESS my hand aid offiotal seal.
(Seal)

(Sigﬁalurc) ]

— NOTARY, PUBLIC
STATE.QF NEVADA
| Gounty of Glark,
LANT MA
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Trustes’s Deed - Page 2

-

STATE OF NEVADA.
‘DECLARATION OF VALUE

Y. Agsegtor Paiopl Numiber(s)
4,.180-08-410:014 . .

o of Propérty!

VecmitLend b Singlo Fam, Res.

Cando/Twnhse al .} 24 Plex

AptBldg L[] Comitind]

Agroultoal ] Moblie Home

“Other e

3.8, Tolal Vajue/Shtes Prica-ofEioperty o

s

b, Deed In Liew of Poreclosuie, (valuo'of property( i )
. Transfor Tax Valus! . $21:000.00 . ] .

d, Real Property Transfer Tax P 10731 0 )
4, It Exéniption Clalieds o
4, Transfer Tax Exefuption pet NRS 37,
b, Expliin Reason fot Exemptiofi;

[
5: Parfial Inlorest: Percéntage being Transferretl: 100
The undersigned declares and aoknowledges, undor pe,nultyi)l‘ petjucy,
aid NRS 375:110, that the liformetio ‘plovided Is ootreet fo the bt
i gan b supporied by dooumentation if batled upan jo substatigle the information provided horeln:
Turthermioro, thie parties ngice {hat disatlowatice of any alaltied éxempﬁoni;o"gpthqf dotérminat i of
-additlongl tax dye, may result In A penalty of 10% of the tex dug plus Intergst g 1% per manth; Pursuant,

clfer shal be joinity and soverally iablo Tot %h dditioial Hniotnt oWed.

pursuaat fo NES 375060
5 tieit Tnformetlgin and bellef;
h

1o NRS 375.040, the Buyer and 8

Grantot:

Signature_____ -/ Chpeoity!
Signature . i . ] _'Capaeity: ) ]

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) ‘ QUIRED)

Print Name; Alesst & Keanig LLO Print Namg: SFR Investiftents Pool 1, LLC

Address:g500 W Flamindo Rd.. Sulte 206 Addcess: 6030 Paradise Road, St B-214

CityrLas Vedas’ . . Clty: Las Vegas

StaleiNV- “Zip: 89147 StateNV__ “Zipiee1i9 .

ANY/PERSON RE UESTING RECORDING (Re alved if ot sillet or buyer)

‘Print Name; Aloss) & Keonig LG . " Egorow #INJA Foreclosurs . i}
“Adiia0600 W Flamingd Rd., Sulle 205 , T :
‘CitylasVegas StateNV Zipi89147

A8 A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

Form SCNLAL—WiTOTAL" apprelsal soffwiare by 2 a mode, fnc, — 1-B00-ALAMODE

DUGAN000028

561




Wi file No. 9617 Dlamond Spdr Aval Page 28

[arification of Seope of Work Fls No, 3647 Diamond Spur Ave

G
Cllent BofA oo Bradley Aran! Boult Cummings LLP
Property Address 3617 Dlamond Spur Avenue
Slale NV 7Zp Code 89032

4] N Las Vegas Counly Clark

CLARIFICATION OF SCOPE OF WORK {Rev. 09/08/2014)

This following, explanatory comments are not a modification of the assumptions, limiting conditlons or certifications in the
appralsal report, but a nolarffication” of the appralser's actions with respsct to generally accepted appraisal practice and the
requirements of this assignment. The Intent Is to clarlfy and document what the appraiser did and or did not do fn order fo
develop the value opinlon.

Limitations of the Assignment: The appralsal process Is technical and therefore requires the Intended user or anyone relying
an the conclusions, to have a general understanding of the appralsal process fo comprehend the limiis of the applicabllity of the
value apinion to the appraisal problem. Real estale s an "imperfect market' and one that can be affected by many factors.
Therefore, supplemental reporting raquirements and the realiles of the market, including the tellability of the data sources,
inabllity to verify key information and the rellance on Information sources as being faclual and accurate, can affect the
concluslons within the report, Those relying on the report and its concluslons must understand and factor these limitations Info
{helr decislons regarding the subject property,

The "single paint of value” (SPV) Is based on the deflnftion of value (stated within he report) which has criterta that may or may
not be conslstent In the marketplace, Value definitions often assume “nowledgeable buyers and sellers or "no speclal
motlvations,” when these and other criteria cannot be verified, For most assignments, guidelines require the selection and
reporting of a SPV, taken from & range of value Indicators that may vary high or low from the SPV due o factors that cannot be
quanified or quallfied within the constralnts of the data, market condiflons and {ime limits Imposed in the development of the

report and assoclated scope of work.

The SPV conclusion is a "benchmark’ in time, provided at the request of the cllentand or Intended user of this report and for the
purpose stated. Anyone relying upon the condluslons should read the report in lts entirety, to comprehend and accept the
assignment condttions as sultable and reliable for thelr purposs, The definition of market value and its cilterla Is not unlvarsal in
Its applcation, nor consistent from one intended use to another,

“This report was prepared fo (he Intended user's requirements and only for thelr stated purpose, The analysis and conoluslons
are unique lo that purpose and should not be relied upon for another purpose or use, even though they may seem simflar.
Decisions related to this property should anly be made after properly considering all factors including information not within the
report, but known or avallable to {he reader and comprehending the process and guidelines that shape the appraisal process.

SCOPE OF WORK (SOW): Is "the lype and extent of research and analysis o an assignment” This Is specific fo each
appraisal glven the appralsal problem and asslgnment condilions. The SOW Is generally simifar for most asslgnments,
however, the property type of assignment conditions may require deviations from normal procedures. With some assignments,
it is not possible to complete an nterior Inspection of the subject praperty. Likewise, with a relrospeotive date of value, the
subject property and comparables may appear differentthan they were as of the gffective value date.

For these and other reasons, this “clarification of scope of work” (COSOW) Is intended as a guide to general tasks and analysis
performed by the appralser, These slatements are a guide for comparison purposes (as part of the valuation process) and do
not represent a detalled analysls of the physical or operational condition of ihese ilems. This report is not a home inspection.
Any statement is advisory based only upon casual observation. The reader or Intended user should not rely on this report to
disclose hidden conditions and defects.

Complete Visual Inspectian Includes: A visual inspection of only the readily accessible areas of the properly and only those
components that were clearty Vislble from [he ground o floor level. |Ist amanities, view readlly observable interlor and exterlor
areas, note qualily of materials/workmanship and observe he general conditlon of Improvements. Determine the building areas
of the improvements; assess tayout and utlllty of the property. Note the conformity fo the market area. Perform a imlled check
and or observation of mechanloal and electrical systems, Photograph interiorfexterfor, view site, observe and photograph each
comparable from fhe slreet.

Complete Visual Inspection Does/Dld NOT Include: Observation of spaces or areas not readlly accessible to the typleal
visltor: bullding code comptiance beyond obvious and apparent lssues; testing o inspection of the well or septic system; mold
and radon assessments; moving furnilure or personal property; oof condition report beyond observalion from the ground level.

No Interior Inspection: Some assignment conditions preclude inspection of the interior and or Improvements on the site.
Drive-by, Teview assignments, proposed construction and other assignment factors may affect the ablllly to view the
improvements from the Interior and at imes, the exterior. In (hese cases, the appralser has disclosed the “non-inspection” and
used varlous sources of informafion to defermine e property characterlstics and condition as of the effective date of value.
When appllcable, these assignment conditions are stated In the report.

inspect The Neighhorhood: Observations were limited to driving through & representative number of streets in the area,

reviewing maps and other data and observing comparables from the street o determine factors that may Influence the value of

the sublect property. Neighborhood" boundarles are not exact and are defined by the influence of physlcal, soclal, economic

and governmental characteristies (the same criterla used to define census tracls). Over fime, small areas merge and once
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Glarification of Scope of Work

Hie No. 3617 Diamond Spur Ave

distinat boundaries become less defined. Comparable data was selacted based upan the area proximate to the subject

that a buyer would consider directly compefitive.

Repairs of Detorloration: Deficlency and fivabllity are subjective terms. The value considers repalr items that (in his/her
opinion), affect safety, adequacy, and _marketability of the property. Physical deterioration has not heen itemized, but
considered In the approaches to value.

Gonstruction Defects: Gonstruction defect issues (even when widely publicized) are 1ot consistently reported in the MLS data.
State law requires disclosure by the seller to a buyer of known defects and or prior issues, The definition of value assumes
"Informed buyer” and disclosure 1o the buyer is mandated by law, The analysis and concluslons presume the prices reported in
{he market data reflect the buyer's Knowladge of prior or urcent defect related issues (if any).

Satistactory Completion: The work will be completed as specified and conststentwith the quality and workmanship associated
with the quality classification {dentified and physical characteristics outiined wilhin the report.

Cost Approach: Is applicable when the {mprovements are hew or telatively new and when suffictent bullding sltes are avallable
fo provide a buyer with a "construction alternative® to purchasing the subject. In areas where similar slles are not avaliable and
or in cases where the sconomy of scale from multi-unit construction is not avallable to a potentlal buyer, rellabillty of the cost
approach fs fimited. Applicabilty of the cost approach In this assignment is specifically addressed In ihat section of the appralsal
teport,

1f the cost approach was used It represents the "rgplacement cost estimate.” If used, lts Incluslon was based on one of the
following: request by the olient; age raquirement under FHAHUD guidelines; or deemed appropriate for use by the appraiser for
wyaluation purposes.” Regardless of the condltion or reason for its use, it should not be relled upon for insurance purposes. The
defirition of *market value” used within fhis reportis not consistent with the deflnition of “Insurable value."

Income Approach: Is applicable when investors regularly acqulre properties hat are simllarly desirable o the subject for the
express puspose of the income they provide. While rentals may exist in any areg, thelr prasence alone Is not proof of & viable
rental and investor markefplace. Use or exclusion of the income approach Is specffically addressed in that section of the
appralsal report,

Gross Living Area (GLA): The Greater Las Vegas Assodlation of Realtors ® MLS auto-populates the GLA from Clark County
Assessor (CCAQ) records, Assessars in Nevada are granted (by statute), lesway In determination of the GLA via several
commonly employed methods to measure propertles and typically rounds measurements to the nearest foot, Therefore, it Is
common to have variances between the “as measured” GLA by the appraiser and the "as reported” GLA from the CCAQ. The
GLVAR MLS handles more than 90% of the transaclions in this area, Buyers and seflers rely on the MLS and therefore, the
GLAs therein are the de-facto standard used by the market as a dacislon making factor, The appraiser deems {he CCAO
reported GLA as being veasonable and reliable for comparison pufposes, regardless of any other slandard used by buliders,
architects, agents, etc. The appralser has considered these facts In the analysis and raconciled in the value opinion, only
dlfferences In GLA that would be market recognized” and contribute to greater ulilty or function In the subject or comparable
and grealer value by the buying and selling public.

Extent of Data Research-Gomparable Data: The appraiser used reasonably available information from city/counly records,
assessar's records, muttiple flsting service (MLS) data and visual observation to identify the relevant charactetistios of the
subject property. Comparables used were considered relevant lo {he analysls of subject property and applicable to the appralsal
problsm. The data was adjusted to the sublect to reflect the markets reactlon (if any and In terms of value contribution) to
differences. Photographs taken by the appralser are orlgials and un-altered, unless physloal access was unavailable. In some
cases, MLS photographs may be used to filustrate property conditlons, views, sic.

Public and Private Data: The appralser has access to public records and dala avaiiable on the internel, the Multlple Llsting
Service, varlous cost aslimating services, flood data, maps and ofher property related information, along with private Information
and knowledge of the market that Is pertinent and relevant for this assignment.

Adverse Fastors: Based upon the standards of the party observing the property, a range of factors Internal or extemal lo the
property may be vadverse” by their viewpoint, The appralser noted factors {hat may affect the marketability and livability to
potential buyers, pased upon knowledge of the market and as evidenced by sales of propertles with similar or comparable
conditions. These ltems are noted in the report and the valuatlon approaches that were applled to the analysis. Some buyers In
the market may consider factors such as drug labs, reglstered sex offenders, criminal activity, interim rehabilitation faclities,
halfway houses or simflar uses as "adverse". No afterpt was made to investigate or discover such activities, unless such
faclors were readlly apparent and obviously affecting the subjeat property as evidenced by market data, If the intended user or
a reader has concerns fn these areas, it Is recommended that they secure tryis informatlon from & reliable source.

Easements: Major power fransmlssion and distribution ines, raflroad and other services related easements, including ulility

easements, limited common areas and conditions that grant others the right to access the subject property and of travel

adjacent fo the private areas of the subject property. The term adverse applles to individual perspective, [t may or may not be
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negalive, dependent upon the Individual. One perspective may nold easements lo be unappealing visually or disruptive. From
anothr, such easements and corridors provide open space and ensure greater privacy (due to the slze of the easement) from
nelghboring properfles, Unless the easement affects the utiity or use of the site or improvements, any impact was only
consldered fram the perspecilve of marketabiliy. In cases where the slte abuts a major power transmission sasement, the
towers are generally centered within the tight of-way and engineered lo collapse within the easement. The effect or Impact Is
inconsistent (as measured In the market) and therefore unless compelling evidence was found in comparable data, no
adjusiment was made, only the presence stated,

Valuation Methodology: The data presented in the report s consldered to be the most relevant to the valuation of the subject
property (and Its market segment) based on its current ocoupanoy and market environment. In areas Influenced by foreclosure,
shortsale and REO activity, and motivated (or Impacled) by factars {hat cannot be qualified or quantified, the fransactional
characterlstios of ihose sales may hot fully meet the definition of markat value criteria and therefore may be misleading.
Verifications and drive-by Inspections fraquently reveal inconsistencles between the MLS and public records. Through lhis
process, the appraiser can present fhe rationale supporting the final value opinion within the reconcliaion and the reader can
comprehend the logic and its applicatlon o the valuation process.

The Value Opinion: The value opinion may 1ot be valid in another time-period. Itis jmportant for anyone relying on the report
to comprehend the dynamlc nalure of real estate and the validiy of the single value point or value range reported. The reported
value Is a benchmark or refarence In time (as of a speclfic date) and subject o change (somelimes rapidly), based upon many
factors Including markst conditions, interest rates, supply and demand. Therefore, anyone relying on the reported conclusions
chould first comprehend and accept the assignment condiflons, agsumptlons, imiting conditions and other factars stated within
the report as belng suitable and reliable for thelr purpose and infended use.

Specific Reporting Guldelines: Market participants have uniqus appraisal reporting guidelines. The COSOW Is supplemental
to the forms slated scope of work, providing an overview of the appraiser's actlons with respect lo general appralsal pracilce
and the stated requirements of the assignment, The Intent Is to clarify what the appralser did and or did not do In order to
develop the value opinion. Guldelines require the borrower receive a copy of {he appraisal report, however, the borrower is nat
an Intended user. The appralsal process and speciftc reporting requirements are highly technical and In most cases, beyond the
comprehenslon of most readers. Anyone choosing fo rely upon the appraisal stiould read the report In its entirety and If needed,
consult with professionals that can assist them wilh understanding the basls of thls report and the required reporiing
requirernents, prlor to making any declsions based upon the concluslons and or observations stated within.

Use of Electronic Appralsal Delivery Services: If the dlient directed that the appralser transmit the conlent of this report via
Appralsal Port or a similar dellvery portal service, pursuant to user agreements, these services disclalm any warranty that the
service provided will be error free and that these services may be subject to fransmisslon errors. Accordingly, the client should
make {ts own determination as lo the accuracy and rellabiilly of any such service they employ. The appralser makes no
representations and specifically disclaims any warranty regarding the acouracy or portrayal of content transmitted via Appraisal
Port or any similar service o thelr reliabliity. The appralser uses such technology at the speclfic directlon and sols risk of the
client, At its request, the client may oblain & true copy of the original report direcly from the appralser via emall (PDF), mall o
other means.
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Inet#: 201 302260003869
Foeo: $17.00 N/G Fee: $0.00

A RPTT: $107.10 Exi # _
6) © 02/28/2013 03:47:58 PN |
Receipt #: 1612180
Requester:
ALESSI 8 KOENIG LLG
Recorded By: JACKSM Pge: 2
When recorded mail to and DEBBIE CONWAY
Mall Tax Statements to: GLARK GOUNTY REGORDER
SFR Investments Pool 1, LLC
5030 Paradise Road, St, B-214
Las Vegas, NV 89119
APN, No,139-08-410-014 s No B 17

TRUSTEE’S DEED UPON SALE

The Grantee (Buyer) herein was: SFR Inyestments Pool 1, LLC

The Foreclosing Beneficlary hereln was: Sutter Creek Homeowners Assoclation
The amount of unpaid debt together with costs: $5,260,00 .

The amount paid by the Grantee (Buyer) at the Trustee’s Sale: $21,000,00

The Documentary Transfer Tax; $1 07,10

Property address: 3617 DIAMOND SPUR AVE, NO LAS VEGAS, NV 89032
Said property s in [ ] uninorporated area; Clty of NO LAS VEGAS

Trustor (Former Ownet that was foreclosed on): ARMANDO A CARIAS

Alessi & Koenlg, LLC (herein called Trustee), s the duly appointed Trustes under that certain Notice of
Delinguent Assossment Lien, recorded February 23,2012 as {nstrument number 0001691, in Clark County,
does hereby grant, without watranty expressed or implied to: SFR Investments Pool 1, LLC (Grantee), all its
right, title and interest in the property legally desoribed as: SUTTER CREEK-PHASE 1 LOT 60 BLOCK 1,
as per map recorded in Book 85, Pages 30 as shown in the Office of the County Regorder of Clark County
Nevada,

TRUSTEE STATES THAT:

This conveyance is made pursuant to the powers conferred upon Trustes by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described herein, Default oceurred as set forth in & Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. All vequirements of law
regarding the mailing of copies of notices and the posting and publication of the ooples of the Notice of Sale

have been complied with, Sald property was sold by sald Trustee at public auggion on February 20,2013 at the
place indicated on the Notice of Trustee's Sale,

Ryan Kerbow, Esq,
Signature of AUTHORIZED AGENT for Alessi & Koenig, LLC

State of Nevada )
County of Clark )

SUBSCRIBED and SWORN to before me _QLZQI/ 2;—@2
e =

WITNESS my hand and official seal,
(Seal) (Slgnature)
NOTARY PUBLIG .
\ STATE OF NEVADA
County of Clark
LANI MAE U, DIAZ
Appt, No, 10-2800-1
My Appt. Expires Aug, 24, 2014
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STATE OF NEVADA
DECLARATION OF VALUE

1, Assessor Parcel Number(s)

2 139-08-410-014

b,

S

d,
2. Type of Property;
a1 VacantLand  b.]¢] Single Fam. Res.
ol | CondorTomhse  d._} 2-4 Plex
o] | Apt Bldg £l ] Comm'l/Ind']
gl | Agricultural B [ | Mobile Home
Other

CORDERS OPTIONAL USE ONLY
Page:

3.6, Total Vaiue/Sales Price of Property ' $21,000.00

b, Deed in Lieu of Foreclosure Only (value of property ( )
¢, Transfer Tax Value: $21,000,00
d, Real Property Transfer Tax Due $107.10

4, 1f Exemption Claimed:
o, Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %
The undersigned declaros and acknowledges, under penalty of perjury, pursuant o NRS 375,060
and NRS 375,110, that the information provided s correct to the best of their information and belief,
and can be supported by documentation If called upon to substantiate the information provided hereln,
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus Interest at 1% per month, Pursuant

to NRS 375.030, the Buyer and Seller shall be jointly and severally Hable for any additional amount owed.

Signature Capaoity: Grantor

Signature . Capasity:

SELLER (GRANTOR) INFORMATION BUYER !GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Aless| & Keonlg LLG Print Name: SFR Investments Pool 1, LLC

Address:0500 W Flamingo Rd Suite 205 "Address: 5030 Paradise Road, St. B-214

City:Las Vegas City: Las Vegas

Statet NV Zip: 89147 State:NV Zip:89119

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer)

Print Name: Aless| & Keonlg LLC Bsorow #N/A Foreclosure

Address:9500 W Flamingo Rd,, Suite 205

City:Las Vegas StateNV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
WASHINGTON, DC 20410-8000

ASSISTANT SECRETARY FOR HOUSING-
FEDERAL HOUSING COMMISSIONER

June 20,2012

To

Subject

Purpose

Effective Date

Affected Policy

Mortgagees
Must Pay All
Taxes Prior to
Conveyance

Mortgagee Letter 2012-11

All FHA-Approved Mortgagees, Single Family Servicing Managers

Clarification Regarding Title Approval at Conveyance

The purpose of this Mortgagee Letter is to provide changes relating to title
approval at conveyance. Title approval issues include:

o Unpaid Taxes,

« Condominium (Condo)/Homcowners’ Association (HOA) Fees;

« Unpaid Utility Bills; and

« Manufactured Housing Titles.

All requirements and changes are effective on August 1, 2012,

The policies set forth in this Mortgagee Letter supersede those portions of
Mortgagee Letter 2002-19, Clarification Regarding Title Approval Issues,
Property Condition at Conveyance, Administrative Offsets and a New Process
for Lender Appeal of Conveyance Issues, regarding unpaid taxes,
condominium/HOA fees, unpaid utility bill, and manufactured housing home
title issues. All other requirements of Mortgagee Letter 2002-19 remain in
effect.

.t

Because taxes are generally paid in arrears, they effectively constitute a lien
on a property even when they are not yet due and payable, In some states,
unpaid taxes are given priority over first mortgages of record, so mortgagees
must request and pay all available tax bills prior to conveyance. Upon
conveyance of good marketable title to the property to HUD, the mortgagee
must: :

e Certify that all taxes are paid as of the date of conveyance;

« Document such payment and identify the most recent period for which
taxes were paid in the Mortgagee Comments section of Form HUD-27011
Part A; and

» Provide any documentation, such as a paid receipt, that is necessary 1o
verify that such payment was made.

www,hud.gov espanol.hud.gov
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Reconveyance
for Unpaid/
Outstanding
Taxes

Mortgagees
Must Pay HOA
Fees Prior to
Conveyance

Mortgagees are reminded that in accordance with 24 CFR. §203.365 they
mmust also retain invoices and paid bill receipts in the claim file and provide
hard copies to HUD within 24 hours, if so requested.

Because the payment of taxes is the responsibility of the mortgagee, HUD
will not reimburse late fees and/or interest penalties charged by the taxing
jurisdiction for the late payment of taxes.

Additionally, mortgagees arc on notice that failure to pay taxes when due isa
violation of HUD requirements. The National Servicing Center will track and
monitor reported violations and refer lenders who exhibit a pattern of non-
compliance to the Office of Lender Activities for approptiate action including
possible referral to the Mortgagee Review Board.

Where taxes, late fees and/or interest penalties are owed to the taxing
jurisdiction when a property is conveyed to HUD, FHA may:
« Reconvey the propetty (if doing so is in the best interest of HUD), and
e Require the mortgagee to pay the unpaid taxes before resubmitting its
claim for insurance benefits, including any deductions as a result of the
delayed conveyance.

FHA may also reconvey a property if the mortgagee fails to properly
document payment of such items on Form HUD-27011 Part A as provided

above,

At this time, condominium and homeowners’ association fees are not required
escrow items for FHA-insured single-family mortgages. Therefore, payment
of these fees as they become due is the mortgagor’s responsibility. When a
mortgagor defaults and a foreclosure action is necessary, the mortgagee must:
o Name and properly serve the condo/HOA in the foreclosure proceedings
in order to eliminate or minimize HUD’s responsibility for unpaid
condo/HOA fees; and
e Upon completion of a foreclosure sale, notify the condo/HOA of the
mortgagee’s interest in the property and, prior to conveyance to HUD,

pay condo/HOA assessments not extinguished by the foreclosure.
Further, mortgagees must take any action necessary to protect HUD’s interest
when foreclosure actions are brought by a condo/HOA on a property securing

an FHA-insured mortgage.

In addition, mortgagees must ensure that any pre-foreclosure condo/HOA
fees/liens are removed from the property prior o conveyance to HUD.
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Reconveyance
for Unpaid
HOA Fees

Mortgagees
Must Pay All
Unpaid Water,
Sewer, or
Other
Assessments

Then the mortgagee must ensure
that...

1f the mortgaged property isina

jurisdiction where pre-foreclosure
anpaid Condo/HOA fees. ..

Survive the foreclosure Such fees/liens are either paid or
removed from the property.
Any pre-foreclosure Condo/HOA
fees/liens that the Condo/HOA
claims are due are resolved.

Are extinguished by foreclosure

HUD will reimburse mortgagecs 100 petcent of payments of Condo/HOA
fees incurred between the date of foreclosure and the date of transfer of title to
HUD. Mortgagees may also claim reimbursement for penalties, interest, and
other related fees and charges incurred by the former mortgagor and paid by

the mortgagee. However, HUD will not reimburse any penalties, interest
and/or late fees incurred after the foreclosure sale.

All final bills, lien payments and/or removal of pre-foreclosure liens for
Condo/HOA fees must be documented in the Mortgagee Comments section of
Form HUD-27011 Part A, and the mortgagee must provide such
documentation necessary to verify that these payments were due and paid by
the mortgagee.

In addition, if applicable, the mortgagee must document any common arca
access requirements needed to gain access t0 the FHA-insured property.
Absent this information on Form HUD-27011 Part A, FHA may reconvey the

property.

Mortgagees must research and pay water, sewer, and other assessments
against the property securing an FHA-insured mortgage prior to the
conveyance of the property to HUD. All final bills and/or lien payments for
watet/sewer/utility or other assessments must be documented in the
Mortgagee Comments section of Form HUD-27011 Part A, and the
mortgagee must provide such documentation necessary o verify that these
payments were due and paid by the mortgagee. Absent this information on
Form HUD-27011 Part A, FHA may re-convey the property.

However, where a contract for sale has been consummated, upon receipt of a
work order from the Asset Managet (AM) or Government Technical
Representative (GTR) the Mortgagee Compliance Manager (MCM) shall:

« Issue a Notice of Non-compliance, and

« Demand payment from the mortgagee in an amount sufficient to satisfy

any lien or encumbrances, including penalties and interest, which prevent
or delay a sale.
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Title Evidence  Conveyance problems 0cCur when a manufactured home has not been

for included in the title to the land and is therefore not being taxed as real estate.
lltl{[aanactured 1f the manufactured home title issued by the jurisdictional Department of
ousing Motor Vehicles has not been purged or surrendered by the mortgagor,

subsequent ownets of the property might find that they have title to the land
but not to its improvements (i.e., the manufactured home).

HUD requires additional documentation in the title evidence for all
manufactured homes. Specifically, there must be evidence that:
o The manufactured home is attached to the land,
o The manufactured home is classified and taxed as real estate, and
« Tn accordance with the jurisdiotional requirements, the manufactured
home title has been sutrendered or purged.

Such evidence must be documented in the Mortgagee Comments section of
Form HUD-27011 Part A. Title evidence that is insufficient to convey title to
both the manufactured home and the land may be rejected by FHA, if doing
<o is in HUD’s best interest.

Mortgagees should seelk the advice of their legal counsel whenever a
manufactured home is securing an FHA-insured loan and is being foreclosed

upon, as there may be additional requirements that must be met in propetly
conducting the foreclosure.

conduetingthefores™®

Questions Any questions regarding this Mortgagee Letter may be directed to James
McGee, (202) 402-2287. Persons with hearing or speech impairments may
reach this number by calling the Federal Information Relay Service at

(800) 877-8339.

Signature Carol J, Galante
Acting Assistant Secretary for Housing-Federal Housing Commissioner

The information collection requirements contained in this document have been approved by the Office of
Management and Budget (OMB) under the Paperwork Reduction Act of 1995 44US.C. 3501-3520) and assigned
OMB contro} number 7502-0429, In accordance with the Paperwork Reduction Act, HUD may not conduct of

sponsor, and a person 18 not required to respond to, @ collection of information unless the collection displays a
currently valid OMB Control Number.
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ASSISTANT SECRETARY FOR HOUSING-
FEDERAL HOUSING COMMISSIONER

July 12, 2005

MORTGAGEE LETTER 2005-30

TO: All Approved Mortgagees
ATTENTION: Single Family Servicing Managers
SUBJECT: Single Family Foreclosure Policy and Procedural Changes:

Reasonable Diligence Requirements;
Update to HUD’s Schedule of Allowable Attorney Fees; and
Update to HUD’s Foreclosure Time Frames

This Mortgagee Letter provides updates to HUD’s reasonable diligence time frames and the
schedule of attorney fees for all jurisdictions.

REASONABLE DILIGENCE REQUIREMENTS AND EFFECTIVE DATES

When foreclosure of a defaulted loan is necessary, HUD regulation 24 CFR 203.356(b)
provides that mortgagees “yust exercise reasonable diligence in prosecuting the foreclosure
proceedings to completion and in acquiring title to and possession of the property.” That regulation
also states that HUD will make available to mortgageces a time frame that constitutes “reasonable
diligence” for each state. This Mortgagee Letter provides an update to the state foreclosure time
frames and attorney’s fee schedules that were provided in Mortgagee Letter 2001-19, dated
August 24, 2001 The updates are as follows:

Foreclosures

Attachment 1 provides listings of the first legal action necessary to initiate
foreclosure on a mortgage and of the typical security instrument used in each state.
Reasonable diligence time frames for completing foreclosure and acquisition of title in each
state are provided in Attachment 2. These time frames identify the time between the first
legal action required by the jurisdiction to commence foreclosure and the date that the
foreclosure deed (Sheriff’s, Trustee’s, etc, or certificate oftitle) is recorded. Delays in
completing foreclosure due to bankruptcy are treated as exceptions and are not included in

the time frames,
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The revised time frames provided in Attachment 2 will be effective for all cases
where the first legal action to initiate foreclosure occurs on or after September 1, 2005.

Acquiring Possession

When a separate legal action is necessary to gain possession following foreclosure,
an automatic extension of the reasonable diligence time frame will be allowed for the actual
time necessary o complete the possessory action provided that the mortgagee begins such
action promptly. Mortgagees must take the first public legal action to initiate the eviction or
pOssessory action within thirty calendar days of foreclosure completion to qualify for this
extension of the reasonable diligence time frame.

The Department is not issuing time frames for completing possessory actions
because of wide differences in time periods depending upon the location of the property and
other factors outside of the mortgagee’s control.

Bankrupteies

When a borrower files bankruptey after foreclosure proceedings have been
instituted, an extension of the reasonable diligence time frame for foreclosure and
acquisition of the property will be allowed. However, the mortgagee must ensure that all
necessary bankruptey-related legal actions are handled in a timely and effective manner.
The case must be promptly referred to a bankruptcy attorney after the bankruptey is filed
and the mortgagee must imonitor the action to ensure that the case is timely resolved. The
time frame for completing legal action on a bankruptey will vary based on the chapter under
which the bankruptey 18 filed.

Chapter 7 Bankruptey Filings

HUD does not reimburse for legal expenses associated with a current
FHA-insured mortgage. Where the mortgagee cannot proceed with
foreclosure action because of a Chapter 7 Bankruptcy, the case shall be
resolved through dismissal, termination of the automatic stay or trustee
abandonment of all interest in the secured property. The mortgagee’s claim
review file must document that the case was promptly referred to the
mortgagee’s foreclosure attorney after the bankruptey filing.

In general, the additional time allowed for the Chaptet 7 Bankruptcy
delay for meeting the reasonable diligence requirement shall not exceed 90
days from the date of the bankruptcy filing, Any delay beyond 90 days from
the date of bankruptcy filing must be supported by documentation that the
delay was not due to the failure of the mortgage® to timely notify its
bankruptcy attorney or by any failure of the mortgagee’s attorney.
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Chapter 13 (and Chapter 11 and 12) Bankruptcy Filings

HUD does not reimburse for legal expenses associated with a current
FHA-insured mortgage. ‘Where the mortgagee cannot proceed with
foreclosure action because of a Chapter 13 (or Chapter 11 or 12)
Bankruptey, the case shall be resolved through dismissal, termination of the
automatic stay or trustee abandonment of all interest in the secured property.

The mortgagee’s claim review file must document that the case was
promptly referred to the mortgagee’s attorney after the bankruptey filing.

In addition to prompt and accurate notification to the bankruptcy
court, the mortgagee shall closely monitor the payments required by the
bankruptey court. If the borrower becomes 60 days delinquent in payments
required under a Chapter 13 (or Chapter 11 or 12) plan, the lender must
ensure that prompt legal action is taken to resolve the matter.

In general, the additional time allowed for the Chapter 13 (or Chapter
11 or 12) Bankruptcy delay for meeting the reasonable diligence requirement
shall not exceed 90 days from the date of the payments under the bankruptcy
plan became 60 days delinquent. Any delay beyond 90 days from the date of
the account became 60 days delinquent under the terms of the bankruptcy
plan must be SUpp orted by documentation that the delay was not due to the
failure of the mortgagee 0 timely notify its bankruptcy attorney or by any
failure of the mortgagee’s attorney.

Non-compliance

Mortgagees are responsible for «gelf-curtailment” of interest on single-family claims
where reasonable diligence or reporting requirements are not met. Self-curtailment shall be
accomplished by identification of the interest curtailment date on Form HUD-27011, Item
31, Bxplanation and examples are provided in Attachment 4.

SCHEDULE OF ATTORNEY FEES AND EFFECTIVE DATES

The Department has revised the attorney fees that will be considered as reasonable and
customary for various legal actions for purposes of calculating the maximum amount HUD will
reimburse in an insurance claim, The updated fee schedules are provided in Attachment 3.

These fees cover the customary legal services performed in each type of action. In all cases,
the amount claimed for attorney fees shall reasonably relate to the work actually performed. In the
event a legal action is stopped for a loss mitigation option, & reinstatement or a payment in full, the
attorney fees that the borrower is required to pay shall be commensurate with the work actually
completed to that point and the amount charged may not be in excess of the fee that HHUD has
established as reasonable and customary for claim purposes.
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Foreclosures

The update to HUD's Schedule of Attorney Fees, as provided in Attachment 3, will
be effective for all cases where the first legal action to initiate foreclosure occurs on or after
September 1,2005. In the interim, mortgagees shall continue to follow the HUD Schedule
of Attorney Fees that was issued with Mortgagee Letter 2001-19, dated August 24, 2001.

Bankruptcy Actions

The update to HUD’s Schedule of Attorney Fees will be effective for all bankruptcy
olearances undertaken on or after September 1, 2005. These fees represent maximum
allowable amounts for customary and routine legal services performed in each type of
bankruptey filing. Mortgagee claims for legal fee reimbursement must be reasonably related
to the amount of work that the bankruptey attorney actually performed.

A bankruptcy clearance begins when a petition for release of the bankruptey stay is
submitted to the bankruptey coutt. Bankruptcy clearances begun prior to the effective date
shall be reimbursed according to HUD's Schedule of Attorney Fees that was issued with

Mortgagee Letter 2001-19, dated August 24, 2001,
Possessory Actions victions

The update to HUD’s Schedule of Attorney Fees will be effective for all possessory
actions undertaken on ot after September 1, 2005. Possessory actions begun prior to the
effective date shall be reimbursed according to HUD's Schedule of Attorney Fees that was
issued with Mortgagee Letter 2001-19, dated August 24, 2001,

Deeds-in-Lieu of Foreclosure,

Deeds-m-1L1CU OL 2 Lot eemx

The update to HUD’s Schedule of Attorney Fees will be effective for all deeds-in-
lieu recorded in HUD's name on or after September 1, 2005. In the interim, mortgagees
shall continue to follow HUD’s Schedule of Attorney Fees that was issued with Mortgagee
Letter 2001-19, dated August 24,2001,

Questions regarding this Mortgagee Letter may be directed to HUD’s National Servicing
Center at (888) 297-8685.

Sincerely,

Brian D. Montgomery
Assistant Secretary for Housing-
Federal Housing Commissioner

Attachments
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ASSISTANT SECRETARY FOR HOUSING-
FEDERAL HOUSING COMMISSIONER

May 31,2013

To

Subject

Purpose

Effective Date

Affected Policy

Mortgagees
Maust Pay All
Property Taxes
Prior to
Conveyance

Mortgagee Letter 2013-18

e

All FHA-Approved Mortgagees, Single Family Servicing Managers

Updated Clarification Regarding Title Approval at Conveyance

The purpose of this Mortgagee Letter is to provide updated guidance relating
to title approval at conveyance. This Mortgagee Letter addresses the
following:

« Unpaid property taxes;

o Homeowners Association (HOA)/Condominium fees;
o Unpaid utility bills/assessments; and

« Unresolved manufactured housing title issues.

All requirements are effective for single-family real estate owned (REO)
properties conveyed on ot after 90 days from the date of issuance.

This Mortgagee Letter rescinds Mortgagee Letter 2012-11, Clarification
Regarding Title Approval at Conveyance in its entirety. This Mortgagee
Letter also supersedes provisions regarding unpaid taxes, HOA/ condominjum
fees, utility/assessment bills, and unresolved manufactured housing title issues
in Mortgagee Letter 2002-19, Clarification Re garding Title Approval Issues,
Property Condition d Comnveyance, Administrative Offsets and a New Process

for Lender Appeal of Conveyance Tssues. All other requirements of
Mortgagee Letter 2002-19 remain in effect.

Because taxes are generally paid in arrears, they effectively constitute a lien
on a propetty even when they are not yet due and payable. In some states,
unpaid taxes are given priority over first mortgages of record. Therefore,
mortgagees must obtain from taxing authorities all available tax bills,
including bills due within 30 days of the date of conveyance, prior to
conveying a property to HUD. Such bills must be paid by the mortgagee
prior to the conveyance of a property to HUD. No available bills from the

taxing authorities should remain unpaid as of the date of conveyance.

www.hud.gov espanol.hud.gov
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Mortgagees
Must Pay
Qutstanding
HOA Fees
Prior to
Conveyance

To ensure that properties being conveyed to HUD have good marketable title,
the mortgagee must:

o Certify that all tax bills due within 30 calendar days of conveyance are paid
as of the date of conveyance;

« Document such payment and identify the most recent period for which taxes
were paid in Section 32, «gchedule of Tax Tnformation,” of Form HUD-
27011 Part A} and

o Upload to P260 or its successor system (on or before the Part A claim filing
date) any documentation, such as a paid receipt or a cOpY of the mortgagee’s
tax payment history screetl, that is necessary to validate that such payment
was made.

Mortgagees are reminded that in accordance with 24 CFR § 203.365 they
must also retain invoices and paid bill receipts in the claim file, and provide
hard copies of such documents to HUD within 24 hours, if requested.

Because the payment of taxes is the responsibility of the mottgagee, HUD
will not rejmburse late foes and/or interest penalties charged by the taxing
authority/jurisdiction assessing such late payments Of penalties.

HOA/Condominium Tees. While the payment of condominium and
homeowners’ association fees is the mortgagot’s responsibility, mortgagees
are responsible for ensuring that prop erties conveyed t0 HUD have cleat title.
FHA requires mortgagecs initiating foreclosure to provide notice to
HOAs/condominium management companies to help ensure that any
outstanding HOA/condominium foes are resolved through the foreclosure
process.

The following clarifies the difference between an HOA/condominium
«ygsessment” and 2 HOA/condominium «fee? gs those terms are used in this
mortgagee letter. An HOA/condominium assessment refers to the periodic
payment required of all property OWners. On the other hand,

HOA/condominium fees include agsessments plus interest, late charges,
collection/attorney fees, other penalties, etc.

A mortgagee must take the following actions:

o Notice. As part of the foreclosure proceedings, the mortgagee shall notify
and serve all interested parties of the pending foreclosure, putsuant to state
jaw. Interested parties include all condominium management companies

and HOAs that are reflected in the mortgage loan/origination documents,
recorded covenants/ declarations, initial foreclosure referral and/or title
gearch review, ot made known to the mortgagee during the foreclosure

proceedings;
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o Qutstanding HOA/Condominium Fees. Unless prohibited by state law, the
mortgagee shall ensure that outstanding HOA/condominium fees are
included as part of the foreclosure proceedings in the event that the
HOA/condominium management company fails to do s0;

« Post-foreclosure. After completion of foreclosure proceedings, the
mortgagee shall resolve any outstanding HOA/condominium bills (.e., fees)
as outlined in the Post-Foreclosure HOA/Condominium Fees Chart.

Post-Foreclosure HOA/Condominium Fees Chart
For FHA REO Properties Conve, od Prior to Janua 1

‘Where there are unpaid

condominium/HOA fees...

» That were not included in the
foreclosure pruceedings and
these fees survive foreclosure*

The mortgagee must:

» Negotiate the amount required to obtain a release of outstanding
HOA/condominium fees. HUD will only reimburse the mortgagee for
payment of assessments that were incurred, from the foreclosure sale
Jate to the date of conveyance.

« Obtain a release of outstanding HOA/condominium fees

« Ensure that the HOA/condominium lien, if any, is removed from the
title to the property prior to conveying the property to HUD.

Note: HUD’s Schedule of Allowable Attorney Tees is included in ML
2005-30.

The mortgagee must:

« Negotiate the amount required to obtain a release of outstanding
HOA/condominium fees. HUD will only reimburse morigagees for
HOA fees up to the state law mandated amount-

« Obtain a release of outstanding condomintum/HOA fees

« Ensure that the HOA/condominium lien, if any, is removed from the
title to the property, prior to conveying the property to BUD.

« The fees were included in the

foreclosure,* and
» There is a lien on the property that
survives foreclosure

Note: HUD’s Schedule of Allowable Attormey Fees is included in ML
2005-30.

The mortgagee must:
« Paythe HOA/condominiuvm assessment required under applicable law
prior to conveying the property to HUD. HUD will reimburse the
morigagee for this amount.
+ Enter the amount on Form HUD-27011 and in P260 or its successor
system; and
Upload into P260 or successor system the invoice from the
condominium/HOA, reflecting a list of {temized charges, including
but not limited to: (2) condominium/HOA assessments required to be
paid pursuant state law; (b) interest; (c) penalties; (d) third party
fees, etc, HUD will negotiate any remaining amounts with the HOA
or condominium management company.

« And none of the aforementioned
conditions are applicable*

Note: HUD's Schedule of Allowable Attorney Fees is included in ML
2005-30.

* provided state law does not prohibit inclusion of these fees in the foreclosure proceedings. This requirement takes
effect 90 days after the publication of this Mortgagee 1 etter with the commencement of first legal action initiating a
foreclosure,
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Post-Foreclosure H\ 0A/Condominium Fees Chart
For FHA Properties Conveyed On or After January 1, 2014
Where there are unpaid
condominium/HOA fees...
» That were not included in the

foreclosure proceedings and
these fees survive foreclosure®

The mortgagee must:

« Negotiate the amount required to obtain a release of outstanding
HOA/condominium fees. HUD will only reimburse the mortgagee for
payment of assessments that were incurved from the foreclosure sale
date to the date of conveyance.

« Obtain a release of outstanding HOA/condominium fees

» Ensure that the HOA/condominium lien, if any, is removed from the
fitle to the property prior to conveying the property to HUD.

Note: BUD's Schedule of Allowable Attorney Fees is included in ML
2005-30.

The mortgagee must:
» Negotiate the amount required to obtain a release of outstanding
HOA/condominium fee. HUD will only reimburse mortgagees Jor
HOA fees up to the total value of the periodic HOA/condominiun
assessments due and ‘paid fiom the date the morigagor defaulted on
his/her HOA assessmert 10 the date of conveyance.

Obtain a release of outstanding HOA/condominium fees

Ensure that the HOA/condominium lien, if any, is removed from the
title to the property, prior to conveying the property to HUD.

o The property is located in a state
in which HOA/condominium liens
can take priority over the
mortgagee’s/BUD’s 1*lien and
these fees were included in the

foreclosure and survived

foreclosure®

Note: HUD's Schedule of Allowable Attorney Tees is included in ML
2005-30.

The mortgagee must:

» Negotiate the amount required to obtain a release of outstanding
HOA/condomintum fees. HUD will only reimburse mortgagees Jor
HOA fees up to the state 1mw mandated amount.

« Obtain a release of outstanding condominium/HOA fees

« Ensure that the HOA/condominium lien, if any, is removed from the
title to the property, prior to conveying the property to HUD.

The property is not located ina
state in which HOA/condominium
fees can take priority over the
mortgagee’ s/HUD 1% lien,

The fees were included in the
foreclosure,* and

There is a lien on the property that
survives foreclosure

Note: HUD’s Schedule of Allowable Attorney Fees is included in ML
2005-30.

The mortgagee must:

» Pay the HOA/ condominium assessment required under applicable law
prior to conveying the property to HUD. HUD will reimburse the
morigagee for this amount.

Enter the amount on Form HUD-27011 and in P260 or its successor
system; and

Upload into P260 or successor system the invoice from the
condominium/HOA, reflecting a list of itemized charges, including
but not limited to: (8) condominium/HOA assessments required to be
paid pursuant fo state law; (b) interest; (c) penalties; (d) third party
fees, etc. HUD will negotiate any remaining amounts with the HOA
or condominium management company.

And none of the aforementioned
conditions are not applicable*

Note: HUD’s Schedule of Allowable Attorbey Fees is included in ML
2005-30.

¥ provided state law does not prohibit inclusion of these fees in the foreclosure proceedings.
Mortgagees must pay fees that become due within 30 days of the date of
conveyance. Since HOA/condominium billing cycles may vary mortgagees
are responsible for determining whether any HOA/condominium fees will be
due within 30 days of the date of conveyance and for paying these fees before
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" conveying a propetty to HUD.! The mortgagee may claim reimbursement for
this additional HOA/ condominium amount 0N Part B of Form HUD-27011.

Documentation  In the «Comments” section of Form HUD-2701 1, mortgagees must document

Requirements  the payment of all final bills and liens (including pre-foreclosure liens) fot

for Payment of  FOA/condominium fees.

HOA Fees
Within 15 calendar days of conveyance, the mortgagee must upload to P260
or its successor system the paid HOA/condominium invoice and any othet
documentation necessary 1o verify that the mortgagee made such payments
prior to conveyance. In addition, if applicable, the mottgagee must document
any cominon area requirements associated with gaining access to the property
securing an FHA-insured loan.

Unresponsive/ ~ Ona case-by-case-basis, at its sole discretion, HUD will consider accepting
Uncooperative  conveyances in instances where the HOA/condominium has been
HOAs unresponsive or uncooperative. Mortgagees must request a variance through
HUD’s Mortgagee Compliance Monitor (MCM) and must submit:
e A certification stating that it has exhausted all methods of obtaining and
paying the outstanding HOA/condominium assessments, and
« Documentation evidencing its attempts to obtain and pay these assessments.
These attempts include, but are not limited to:
— repeated phone contacts (at least 3 calls);
_ certified mail notices to HOA/condominium contacts from mortgagees’
attorneys; and
— docuymentation validating the pursuit of available legal remedies (this
documentation must evidence the resolution ot final decisions resulting
from arbitration or court proceed'mgs).

To help reduce the volume of these variance requests, FHA expects servicers
to: (a) implement procedures that will result in them being notified when
mortgagors default on HOA fees; and/or (b) establish escrows for HOA fees.

Mortgagees Mortgagee Letter 2010-18 states that utility accounts including electricity, 35,
Must Pay All home heating oil and water should be in the mortgagee's name until conveyance
Unpaid Water  of the property to HUD. Utilities are to be turned off unless they are required to
and Sewer Bills  protect the property. For instance, some stafes require the heat to remain on.

or Other Prior to the conveyance of a property to HUD, mortgagees must research,
Assessments obtain and pay all available utility bills (including, but not limited to, water
and sewer) that may become a lien attached to a property following
foreclosure.

e

1 For example, & foreclosure sale ocours in a jurisdiction where condominium/HOA fees survive foreclosure and the mortgagee is scheduled to
conyey a property to HUD on February ond. The mortgagee has paid all condominium/HOA fees prior to conveyance, and additionally, due to
the HOA”s billing aycle, a $150 payment is required for the period of March st through June 30th. Tn this scenario, because these March-June
fees are due within 30 days of the TFebruary 2nd conveyance date, the mortgapgee must also pay the $150 fee. The $ 150 feeisa post-conveyance
expense where HUD has ownership of the property and as such is fully reimbursable, unless the property is subsequently reconveyed.

5
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Title Evidence
for
Manufactured
Housing

Tn states where utilities are not required to remain on to protect the propetty,
mortgagees must obtain a final bill up to the date of conveyance. Utilities are
to be turned off no later than the date of conveyance. No later than 60 days
after conveyance, the mortgagee must upload to P260 ot its successor system
the paid invoice and any other documentation necessary to verify that the
mortgagee made such payments. Mortgagees may request reimbursement for
these final bills by temizing them in Section 305 of Part D of Form HUD-27011.

Tn states where utilities are required to remain on, mortgagees should pay
available bills that are due prior to conveyance. Tn addition, mortgagees should
contact each utility provider within 60 days after conveyance and request and pay
the final bill G.e., caloulated to the day in which the utilities are transferred to
HUD) and upload to P260 or its successor system the paid invoice and any
other documentation necessary to verify that the mortgagee made the payment
for the final bill. Mortgagees may request reimbursement for these final bills by
itemizing them in Section 305 of Part D of Form HUD-27011.

Conveyance problems occur when a manufactured home has not been
included in the title to the land and is, therefore, not being taxed as real estate.
If the title to the manufactured home, issued by the jurisdiotional Department
of Motor Vehicles, has not been purged or surrendered by the mortgagor,
subsequent OWners of the property might find that they have title to the land
but not to its improvements (i.e.,the manufactured home).

HUD requites additional documentation in the title evidence for all
manufactured homes. Specifically, there must be ‘evidence that:

o The manufactured home is attached to the land;
o The manufactured home is classified and taxed as real estate; and

eIn accordance with the jurisdictional requirements, the title to the

manufactured home has been surrendered of purged.

Mortgagees should review each property at the time of foreclosure referral to
determine if the collateral for the mortgage is a manufactured home. If the
property is 2 manufactured home, mortgagees must certify in the “Mortgagee
Comments” section of Forml HUD-27011 Part A that the required additional
title work has been completed and that the title evidence has been uploaded
into P260 ot its successor system on or before the Part A filing date. Title
evidence that is deemed insufficient to convey title to both the manufactured
home and the land may be rejected by HUD.

Mortgagees should seek the advice of their legal counsel whenever a
manufactured home is securing an FHA-insured loan and is being foreclosed
upon as there may be additional requirements that must be met in propetly
conducting the foreclosure.
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Penalties for
Unpaid/
OQutstanding
Property Taxes,
HOA fees, and
Utility Bills,
and Failure to
Provide Title
Fyidence for
Manufactured
Homes

Tnformation
Collection
Requirements

Questions

Signature

Mortgagees that fail to pay taxes, HOA/condominium fees, or utilities bills
when payment is due will be considered in violation of HUD’s requirements.
Therefore, HUD may refer mortgagees 1o the Mortgagee Review Board for
administrative sanctions, including but not limited to civil money penalties,
based on noncompliance with these tequirements.

Taxes

Where taxes, late fees and/or interest penalties are owed to the taxing
authority/jurisdiction when a property is conveyed to UD, HUD may elect
to re-convey the propetty back to the mortgagee ot refuse to accept the
conveyance of said property.

Utility Bills

1f a mortgagee fails to pay utility bills and other assessments, HUD, at its sole

discretion, may:

o Tssue a Notice of Non-compliance and demand payment from the mortgagee
in an amount sufficient to satisfy any liens or encumbrances, including
penalties and interest, which prevent of delay a sale, or

« Re-convey the property 1o the mortgagee.

Manufactared Homes

HUD may, at its discretion, re-convey the propetty of accept the conveyance
despite the mortgagee’s failure to provide the appropriate title evidence for
the manufactured home.

The information collection requirements contained in this document have
been approved by the office of Management and Budget (OMB) under the
Paperwork Reduction Act of 1995 (44 US.C. 3501-3520) and assigned OMB
control numbet 25 02-0429. In accordance with the Paperwork Reduction
Act, HUD may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless the collection displays a
currently valid OMB Control Number.

Any questions regarding this Mortgagee Letter may be directed to William
Collins of HUD’s National Setvicing Center on (405) 609-8466. Persons
with hearing or speech impairments may reach this number by calling the
Federal Information Relay Service at (800) §77-8339. For additional

information on this Mortgagee Letter, please visit www.hud.gov/answers.

T

Carol J. Galante
Assistant Secretary for Housing-Federal Housing Conumissioner
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. (diato spoalile faw)

ﬂ% £4.
Signaturs (heing nntag sindor Mgnature) "\VLQ L. 'D ;‘_PV t V} o Title

'De@,:;\ o f Tf\.\ﬁ)(

(Ensert Title of Document Above)
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Acsonnor' s Paroel Mumbers 1389 w(Bwh10n 014

chotdmg,ﬂequastud By
W.J, BRAD
CORP

Aﬁg When Reoordod Rewuit Ta; .
s CREETAD "
L

ey, 30000E4072

Wall Tax Sratotments Tot
RN, NORERCH, CARITRL: ORR y

W,
10978 8. SITARLTS VIRY TRIVE 100, 80T
R, 84095

"

Mortgage Brokat' s Nane:
NV Lioense #:

LEY MORTGAGH CARTTAL

M[&pqoe Above This Line For Regording Dataw

DEED OF TRUST

N 1,00252230000540’720

A GASE NO.
352w5283706~‘703

THIS DRED OF TRUST (“Seourlty Tnsiument’) by mado on OCTORER 15, 20 10 )
A,

The grantor i¢ ARMANDO

The rugtes 8 WESTERN TITLE COMRANY
®T SUITE 100, RENO, CRLL
stion Syatorms, 1o, (MERS") (sololy a8 aomines for Lander, al

241, RUDGE STRE

he baneflolary (s Morigage Rleotronlo Reglstt

CARIAS, A SINGLE MAN

(“Borsower’):

FORNIA 835 0l (“Tenstes)s

fiorelnatier’dufined, and Lander's suonasiors and noslgne). MERA ls organized and extgting under the laws of
Delnwers, and hing ¥n adldress aud tolophone aumber of B.O, Box 9026, Blint, MI 485012026, tol: (884) 679+

MERS,

#HA NEVADA DEED OF TRUST « MERS

NVDOTZ FHA 10120108

o 1
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W, 0, BRADLEY MORTGAGH CAPTTAL CORF .,

{5 qrgamized and exlstlng wader the lows of  OREGON ,
and Yag e wddress of- 10975 H, STERLING VIEW DRIVE #100,

UTAH 84098

Porcawet owes Lundat the prinolpal aum of SRVENTY-FOUR
D

FORTY-TWO AND 0 0/100

Thlg dobt ls oyidancedd by Borrower's nate dnted tho samo tato 5y s Seouelty Instrument ("™Note"), whioh provides for
Tt the full debt; if not prid atlier, doo and payable on WOVEMBER 1/ 2040, .

moxnthly payments, W

This Sequeity Instrument seoures ta Landsr! (8) the repeymont of the debt evidenced by the Noto, with lntetest,
and all venowdls, oxtensions and. modiflontions of the Nots; {v) the pryment of all ottiér s, with interost
advanoed wnder prregraph 7 o proteot the seourity of thly Seoudty Tnatrument;
‘Borrowet' s ovenants and wgromenty under thls Seonelty Trstrumont wnd the MNote,
{erevocrbly geants sud sonveys to Trustes, in trua, with power of sale, the following degarlbed properly lonatad

In CLARK _ . Coun
HER ON ATTACHED
A,P.N.: 139-08-4%0-014,

whtteh liaa thw addrsss of

NORTH LAH VEGAH
[ciy]

TOGETHER WITH all {he improvements wow of heresfter oreptod on the propertyy
epputenatoss, and fixhros naw or hereaftor o pack of the property, All ropiacements and additons shull alao be
covered by thln Seourlty Tsteument, Al of the foregolng lo rofdrred to 1 thlg Seowrily Tnstrumont a8 Ihe
ppoperty,”!  Borrowsr \nderstanda and agrees thint MERS holds only logal title fo the intorcats granted by
Borrawer i this Scoudty Ingtrunedt; bit, € noosssary to aomply with Taw or custom,
Lender énd Lendor's suocessors and agslpns) hat b rlght to sxerwiee gy or all of thoss interssts, Inoluding, but
1ot Hirmited! to, the right to forealose nnd sell the Propstty} and to take aay nofion raquired of Tender inoluding,
buk ot mited to, rolonuing or canveling fhis Sepurlty Tristeumont,

BORROWER COVRENANTS that Borsawel 1x lnswiuily selaod of tho satate hereby conveyed md hins the.xight
to graut wdl opnvey the Proporty atid that the Fropoety Is neteunberad,
Botrowst watrants and will detend geneenlly the ttle to the Property againgt all olnimy wnd derannds, subjeot to

any enqumbrances of vaoorth

THIS SRCURITY TNSTRUMENT cqrabines uniform vovenents for nathonal wse and noneimtform coyenants
with lnlted vaxlations by Jurisdiction to sonetiiute 8 uniform geourlty Instrymont sovering real properky:
1

FHiA NEVADA DEED OF TRUST - MERS
NVDOTZFHA 10720708

P IR weon Ve amn e
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page 2 of 10
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AN ORFGON CORPORATLON
("endet™)

gotrTH JORDAY,

THOUSAND §TX HUNDRED
ollags (U5, § 74, 642,00 )

and (o) the performancs of
Tor thin puxpose, Borrawer

Nevada:
@V, g B PAKT BERRQP B9 BXEIBTT 'AT.

[Streef] )

890372
{Zip Code]

, Novade ("Property Address");

and all engortianits,

MERS (p# nomlinee for

exoopt Tor tneusnbranosd of revosd:

80(~049:1362

DooMagic SR
ocmagic.eom
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UNIFORM GOVENANT
i, Payment of Frincipat, Tfevert and Lnte Chargé
Intorost o, fhe debt syldenosd by the
% Wionthly Prymeont of Taxes
peyment, togather with the peinotpsl and Intorost ns sat forth bn five Note an
an&upuom-uasessmema tovied or o
‘Properly, and (o) premiun
1 moztgage nsurEnoe promium to the Suoratdry
ava haoy Toquited I T.ender otith

i which such promium waould h
tgago {nguran

Toauyance,

peymont ghall aleo Include slthets (1) & gum for

the Seotetexyy of () mohthly sharge inatend of & tott
by the Secretarys Tn & teagoneb

fiie Suoretary, thoue liemé

Tender may, bt euy thme, a0
the yorxlmusn smownt that may bo requ
Progeduyes Aok of 1074, 12U.8.C. 8 2601 ol sed,

o nmended from thos 10 thme
wpantiolpated digburserients of, ureemo

riot be bpscd on wirowite

shall sogonnt to Borrowex

at ey tme ne ot guffiolent o pay
Borrower 0 gka up the shottago a8 P!

The Beorow Funds xe plodged 48 additional aeontlty for
Borrowet tenders fo Londer the full

oharge by the Hoorptary
SEGOND, fo kay taxes, apocial assesamonts,

duo for the mortg

tisot and hold

e b
g

wmounts

5, Boxower and Tiender cuyenan |

[ Borrower shall pay when due fhe prinoipsl of) snd
Noto and lnfe cherged dyo ymélet the Note.
& Qfhet Chargad, Butrowar shall inclado tn esch monthly
d ny Jate charges, § sum for (8) taxes
sohold paymenta of grovnd faits o the
4, Tn ety Yot In which the Lender must pry
1 Uvtn Dovelopment ¢ Georelary"), or in Bny year

tho urnuil Mov

et the Property, (B) fo

{1 amousit to be dotermingd by the Seorelary

are onlled "Boorow Troms" fnd the sume peld to L

¢ and ppead B3 Follows

hold the Seowrlty Thetroment, eadht monthly

¢ implomenting eguintions, 24 CER

oe pramium to bo paid by Tendot to
g Inguranoe promium i fila Seonity Iusprument tyhold
Bxoept for the ‘monthly oharge by
ohdet Ao oalled VBssrowW Fupds,"
for Reotow Items fn #n apgregate anount not to pxoesd
ived for Borcower'g sjorow pagount wndey the Real Batate Sottloraent

Part 3500, 18 they may

oxoept that the oughlon or Toyerve pecmiticd by RESPA for
§ pryments K@ avaliglile Jn {he woopunt ey

ofore the Bostower'

o dnpurong proium,
T the amounts held by Lendor for Rusraw Tems excod. the smounts per

siitted 1o 0¢ held by RESPA, Lendos

for the cxooss Tandy wd required by REYPA, 1 the amounts of fands freld by Yender

payment
bnlanos remeiniug for all Ingtallment dtoms (),
TLondey hag not bodome obligated to pHy
Borrower: {mediately prior t0 8 forsolomre yela OF the Proparty o its aoquis
aepunt shatl bo otedlted with sy belaude ¥
4, Appllostion of Paymnents;

to the mortgage {nsuyance prembum to o pal

tnstend of thy wonthly mattgage [nsirance prominm}

{angehold payments aF ground ronts and fire, fiond mnd

of all auch dums,

(®), and (7}
fg {lie Secraimry, e Toottdl

smainibg for
All pryments ynder pezagtophs
by Len

ofhter hazdvd lnsuranco promiums, 08 poquired

, to hnterest duo

wuder the Nate;

OURTE, to emortization of the princtpal

to late ahurges duo und

4 Fire, Flood and

fire, for which Lendor poquires jngnranOe:

T tho evant of Josts Borrawer
[£ not mado promptly by Rorrower, Rach ingueated pompuny soncernedls hered

ant for gush lod diseotty to Lionder, tnstoad of to
|naarance pro neady may be mppiled by

Lendety

of the Wote} wnd

or tho Mate,
Other Hazard Inyursnes:
whather how i exlaterica of subsequently oreoted, AgR

alf suma soourad
Fprrower § 80
and any mostgage [nylixanod

o Baorow Ttems when due, Lendet may yotify the Rorzowar nnd reguive
aimaltiod by RESFA,
by thls Septrlty Instrment w

oount shell be orodited with the

pramlum‘nsiaumant that

ar ghall proraptly Tofind gy B¥0es8 funds 1o

all Instaliments fox dtoma (®),

tion. by Lender, Torrower's

(o) end (@)

1 and 2 shellbo appliod by Y, ender ne followsi

dor to the Seoretaty or 1o the onihly

Torrowor shall naure ol Jmprovements on the Propetty,
inat ny hozeeds, easualtles, wnd

contingenaiod, {naluding

"Phts Insuraue sl be rpintained b the ampuntg and for the prriods

el
A NEVADA PEED OF TRUST » MERS
NVDOTZFHA 10/20/08
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Gt Londer ragoires: Burrower shall also imsce & improvements o {lio Propextys
pubsequently areoted, against Jos by
with gompanles upproved by Londox,

Inetude loss paysblo alauied iy faver

Borrower and t
pither (1) to the

floods to the skt roquited by (ho geeretury. All
The [naurancé poliotes and a0y yanewals ahall bo hald by Lender ond ghmil
of, wnd In o form nooeptable 1y Lendet,

all give Lender Immediate notiog by mal), Londer mey ks proof of fos
y authorized aid diractod by make

whethet sow 3n exlutenve ov

ineurance shall b8 oatriad

o Lender Jolntly: All or sny pat of the
reduation of the tndsbtedness vmdler

PacMagls EFEmDS 800-640-1362

W, docmaglc, 0om
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the Note md thiuﬂauurw}nabument, flest to any delinguent prnounts appllod in the ordet In prragraph B, wnd then
to prepryment of prinalpal, oz (8) t0 s reatoration ov xepalr oftthe dutaged Froparts Any rpplioation of the
proveedy to-the pringipel shall fiot sxtond ox pustpone the dus dite of the monthly pryments whict ave roferred

to in povageaph 2, of changa the amount of guoh paymoits, Any oxeets {msurance praceeds

over A pmount

required to pay al{ outstanding fndebtodnioss wndot the Note and this Geonrlty Tnstrument ghall bopuid to the ontliy

Jogally ahtitied thoroio, ‘
1t tio event of foreolosara gfthia apurlry inatrument or other tranafer of tlile to the Troperty

that extingolabes

the fndebtodnons, wil righ, 1o snd Intereat of Borzowel I and to {nouranve poticisy in foroe ghatl pass to the

purohngor,

§,  QREUpANOy) Presorvation, Mafntenance and Proteatlon of the Property} Boyrower's Loant

vegidenics wilhin sixty daye sftor the exmeution of this Seonrity Tnstnmont (o2 within sixty duys

of o later aslo or

ApFl{cnﬁon; Loaseholds, Borrower ahulf ocoupy, establish, and uge tho Rxoperty 88 Rorrowet's prinofpsl

wangfor of the Property) and gtinil oontlnue to vooupy the Rroperky nd “Bortawer's princlpal realdence for Ak Tepst
ane yoay afiet the dato of oeoupney, wless Lendot dotormines that requirement will vause undue Hapdyhtp for
Botrowet, or urless sxtetuating olroumstericos oxlat which se boyond Bosrowor's gosstral, Botrowes shell notlfy
Lender of any defenuating olroumatunoss, Borrawer dhall mot somumlt waste of Jeattoy, datmags of gubstantially
ohange the Property o allow the Property to detortovate, rensoneblowear and fenr excepted, Lendot may Inspeot
{ty Propexty if the Property 14 vaoant or tbsnduned or tho lorn v fu defiult Y,ercder muy take ersonable action
to protoot ind proserve quobyvaoant or sbandonad Progerty, Bomewer shall klgo be n default if Boreower, during
the toan sppllontion procsst, gavo materially Faldo o innoourata information or alaterments fo Liender (ox falled to
provide Lendst it mny materisl Informetion) dn vonnecHott with e Jonn avidenosd by tho Noto, ingludiug, but
ot Tinited to, yeprasentations onoeming Borrower's goonpsnay of flye Proporty s & principal segidenco, 1 this
Socuzlty Tnetrumet 1y on & Tontghold, Borrower sl comply with tho provistons of tho Jonga, | I Borrower
aoquires fug ttle to o Propetty, the Jergehold and foe tisle shall not o merged unlers Tondor agreoy ta the merger

lnwriting,

6, Condemuation Thoptooseds of 21y awatdor olaim fo dAMAECS divoot or sorsaquontialy 5 sonnectiot
with any eondomnation o other talsing of any part of the Property, or foy nonyayanoe i plaoe of oondgrmnrtion
are hercby naslgmad and shall be pald to Tender to the extont of he fult mmourt of the Indebtedness that rotmains ,

wnpald under the Nots and thils Seowlly Tnstrument, Londer ahal) spply suoh prqoecds to the

reduation of the

indebtedness wndor e Nota and this Seoutlty Instrament, First to any dellnquont amovnie applied In the order
provided In parageaph 3 and thon fo prepayment of prinoipal, Any apphoation of the-proogeds lo the p:inclpal
aball nat extond or posipond the due dete of the wonthly prymenis, whioh arereferred 3o it patagraph 2, of ohange
tio amount of sush payments Any sxogss pioveddy ovat £ simovnt Tequlrad to pay all outatanding [ndebtednoss

undor the Nota and this ooutlty Tnatrumont shall bo puld to the entty Tugally ontitled thorsto,

4, Chirgay fo Borrowss and Protecton of Tender's Rights in the Properly, Borrower shall pay sl

governmental o mruntofpel charged, fines pnd hmpoultions that are not ineluded I poragraph %
pay thosy obligations pn tma directly to the entlty whioh T owed ths payment, I faliure to puy

Rorrawer sh
would adversely

uifoutLatder’ s interest {ut the Proparty, wpon Lendet' s rrquest Hoveower ghall promptly furnlsh to Lendor racelple

syldencing theas prymicith

¢ Borrawar falls tu ko [haso prRyments oF s peymonts required by parhgeaph 2 of falla to porformt any
other covenants and pgEeemontd oontained in this Seoutity Tnateyrmont; ot lhere la & Jogal procesding that moy !
alguifionntly nffeot TLender'g xlghts id tae Pyopotty (suoh 18 B proceeding b banlruptoy, for condemnatian ar to

phfores lawe or rogulations), then Lender may o and pey whatever s necesaaty 10 protect

Property nd Y,undor's Hghts b the Propetty, Inoluding paymant of taxos, hozatd Snguranos and othey ltomy

montionod in paeagruph 2
Any notits Hlgbucsed by Lendor noder iy prragtaph ghall beoome an addfttional dabt of

Borrawer and be

gooured by this Seourlty {nstrument, Thee amounts ghal! hea Interant from the dats of disbursament nt the Note

rate, and at fhe option of Lander sl bo [mmediately due and payable,

NEVADA DEED OF TRUST » MERS

FRA
NVDOTZFHA 10120109 Page 4 of 10 WW

A FONTORTPRTTR i u.-w-..,nw.-.u.—-n“..,._-u-m."——-.—w.-m,'__d—————-‘

491

DorMagls EFeTHs 52?0-649-1362
W, 0

eiaglc.cam

o BANAODO43o—r o




VA e T ot s pe

Rorrowst ihal promptly digoharge miy Hon ywhich hag privcity over {hls Seourlty Insteusnont uriloss Bortawers
(8) ngreos I weiting fo the prynent of the chligetion gootired by the fion iy g mennet aocaptabla ko Lender ()
pontoats I good falth the flen by, or dofends ngaingt onforgpmant of the Yot In, logal prooeedings whish in the
Louder's opinlon apotate 10 provent the anforaement of the Jen; o (4) yoouzes fom tho holder of e llea e
ageeementmatiafaotory to Lendey subordinating the lan to thle Beourlty Tnatewmank 19 Y ender deternines thul any
pact of the Property 1o aubjoot to & Hen whioh may ptain priority over {hls Seomrity Inatrimont, 1.ender may give
Horrower anotios identifylng the flon, Borxower ghell satiafy the Hen of el on or ore of the aotlotia sot forth
above wihin 10 deys of the giving of notles,
8 eed, Lender may gollent fege and olrges aufhotized by tho Soaroterys
9, Grounds for Aceetoyation of Debit
(i) Defaulty Lender moy, wxooph o8 limlted by regulations Jasued by the Searetaty I the case of
- payment defamlte, réquite tmedinto payment I otk of il sung geowred by thi Jepurity nstrurment It
() Botrowar dofanite by falllng to pay in full any monthly payment yaquired by thi Boouplty
Tnstrument prior to o 08 the dus dato of (he nextmonthly paymont; o
(1) Borrawer defanlts by falllng, for perlod of thisty diys, to porform Wy oty obligations
sontalned In this Seourity Tngtrument,
) Sals Without Credit Appraval; 1,endor ahall, ¥ pormittad by appliosble law (inelnding gaotlon
341(d) of the Cnen-9t Gutmnedn Deypasltory Tnatitutione At of 198% 12U.8,C, 1704 = 4(d)) und with
the prior appraval of the Seurslary) Tequire Imuadinte pryment i ] of 1 suxng gepured by thin Geaurlty
Tnstrumont !
o) Allorpact of the Proparty, or 8 Yonpfiolal interast In e frast owalng ull oy past of the Property
s sold ox otherwise hangforrod (othor than by dovise or dugaont), en
(1) The Proporty {g nof pocupled by the putchader oF grantoe s g or her prinoipal pesidencs) oF
{ho purohaser of grantec dues 80 ooupy {ho Fraperty, but hig o¢ her oredit haa not buen REpOYe
In acoordanae with the xequiresnients of the Soutetiry,
() NoWalyer: T£ olrournstences ooour thet wonldpermitLondes to roqulre irmedinte pymentin filly
but Lendar docs yiotxeguixe uoh peymentd, Lendsr docs notwelve e rlghts withespedt aubscauenteventd:
(@ Regulations of 0D Seevotary, Ju ety olrourytanoey vegulations \gmmed by the Seoretery W
limit Londer's tights, i the vags ¢ payment Jotaulte, foTequlre {mmediste paymont it il and foreploss
tenotpald, This Yoourity Indtrument doey ot Authorlze ooaloration ot furealosure I not porsmitted by
togulations of e Seorelry: .
(e) Mortgogd Not Xnauyed, Borrowsk aress that If thiv Security Yuatruraent and the Note ar ot
dotermined to be sliglble for insurandy \nder fhs Nattorial Houslng Ackwitidn 60 DAYE
from ffie tlato hiereofy ¥,endor may, atite oplion roquire ‘mediate payment in il of ll sutmg gaused by
this Sourlty strument, A wrltton atafoment of wuy authotlzed agent of thg Jooratary datad oubrequent
to 60 DAYS from tho dato heredf, doclining to insure this Seovrity
Tnsteoment and the Nato, shall be deemed cunolugtye praof of Buch tnellgibitity. Notwithetanding the
foregolng, bl option may qok b exeratzed by Yender whon the unnvailebllity of insurhnee ¢ salsly due
to Lender's fathus to rormit & morigage Lswanoed pramiym o the Seoretary
10, Remnstntoment. ‘Borrqwor hay n right 0 o rejmutated [f Londer trag raquired fmmadiats poyinent o Al
booiiee af Botrower' sfallure o puy B0 poynt due wder the Nols or fls Soourlty Tngteument, This rlght applied
svan afer fotecloaure pooeedings ato justituted, Tozoinstate the Seourlty Insirument; Basrower shalf fender i
alomp sl rounts yequired to bring Bortowdr'y aonquut onrrent Itioludlng, to fha extant thoy are obligations
of Horbower under tls Seglrity Inaerurent, Soredlogure soats and roagoriable and austormery attorneye’ feea and
axpenaes propetly aptoolnted with the foreofosura proceeding Uporn renstatement tiy Borrowst, this Seourlty
Tnstrument and the dbfigatlen that (¢ aeoured ahall remals {n efeot ey f Londor pad not required jmmedinte
aymontin full, Howsver Lendex J8 not requir wd to permltra{usmtemont i) (1) Londer by acoeptaﬂxeh\statemsnt
affer the cormviengetient of foreuloaare proceadings within two youts Jmmedistely precading fhe commencement

\
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of 2 ontront fareolosure procesding, ()] radnatatornent wil preohudsforeslasure o dlfforont grovnsy I the futars,
or (1) seinutaternent will adveracly sffbot the printty of the dien oranted by this Seourlty Tnattumont:

11, BoerowarNot Releasod; Forhenranse by Tander Not o Walvets Bxtonaion of the {trrse of paymentt o7
randifioation of smortizavion of the sund geoured by this oaurlty fosteotient granted by Tionder to pty EROCEHA0E
11 intorest of Borrower ghall not aperats © rolonna the liability of the aiginal Borrawer ar Borrowol! s auccossars
in Intotest, Londor shiall not be vequired fo vorrunancs provasdings it a0y SRpURBLOY In htarost or refutioto
sitand time for payrtent of otherwlse modlly amortizationt of the sums geanted by this Soourlty Tneteument by
yensot of any derasnd made by (e orlginal Borzower of ‘Boxrowor' § SuCogsHos I Jutorest, AnY forbgarance by
Londer in exerolelng sy tlght or ramady dhall not be w walvet of of precinds the srevolae of amy vightor yemedy,

12, Sneopstony and Asstgms Bowndy Joint and Seyeral TAablitty; Qo-Signerh The vovenantd o
agroementy of this Seourity Tasteument ahull bind and boneftt tho suoooxaozs and Asslgns of Londor i Borower
gubjeqt ta tho proviglona ofparumfh 9 Fotrogwer' § oovenants and ngreements ahall bejolnt and soveral, AxY
‘Borower who oo-slgnd thly Heauelty Tnatrament bt ooy ot exeputa the Notor (1) 18 so-aigning this Seoutdty
Tnsteument only to mOTIERES: pront and 0OUVEY {hat Blorrowen's ntorost In the Froperty under the torms of this
Soourlty Tnsteuront; (o) e not parsondlly dbliated to pay e aums yeonzed by thig Seourity Tnsteumonty 20d ()
agreat that Tonder and any othet ‘Borrawer may ageee o extend, modify, Jorbmar of mike By apoommadationd
with regard to the termb of thin Seourity Instrument oX the Note without that ‘Borrower' s aonaont,

13, Notlees, Any natlos to Borrowsr provided for it 1l Seoueity Tnatzument gl be glven iy dollyering
i or by mailing Lt by First olass mall unless npplionbls lew regulres ugo of piaothor metbod. "The notlop shall be
direoted ta the “‘Property Addrass or 80y othor addreas Borrawer desigantes by notley to Lendet, Any notlas to
Tandoy shell ve gtves by first clag ronil to Lundet's addboss stated hereln or any addrosn Lender Jestpnutes by
notioy to Borrowed Any notice provided for in this Sepurlty Instrament ghall be deomud to hisvo beet glven B
Borrower of Teendor whoi glven a8 provided In thin patagxaph

14, Governing Ly} Suvernbility, This Seourlty Inatrument shall be governed by federal Inw and the law
of the Jurlsdlotion in which the Property Ts looatsd, In o event fhat sy provislon of olitues of this Seourty
Tistrnment of the ot qonstlota with appliobls aw, sugh sonfiok shall not affont other provigions of this Soowtty
Tngtrament pr (o Note ywhioh onn ba giver offeat withaut the sonflioting provision, To this end the provisions
of thlu Seourlty Inatrtment und the Note sre deotaved o e seversble: .

15, Boxrower's CopYs ‘Borgoveer ahnil e ghven oné oonitbrmed oopy of the Note wid of this Seouelty
Tngtrument, .

16, Huzardon Substenges, Boruwer ghglt xot gsbge oF permit the presoneds wge, dlsposaly st0iRES, OF
rolenge of any Huzardoua Sybytaneer on of in thie Property, Borrower shel} ot doy ot allow pnyora elgo to 4oy
anything affeoting th Property tnt s 1o violatin of sny Tovizonmentsl Law. THe prencding o sentences shatl
vot apply to Ho preseuos, e, o ptorage on the Propesty 0% gmall gansitios of Haznedous Substunoes Hink &re
gonerally revom zed to bo sppropyiate to rormal residentlel uses and to mpintenanics of the Property:

‘Bovrowe sl promptly ghye Yondsr wiitten notive of &ny {nyestigation, o, demnad, lawault ot other
potlon by any governwiental o repulutory sgency Of private party Jvolying the Proporty and wny Hazardous
Subalenoe or Hnvironmental Lew of which Bogrower has satual fowledgs, IF Borrower Loavng, oF 18 nbtifled by
any govetnmentel of ogulatory authorlty, that ady removal or other rernediation of any Tazardont Substances
nffonting the Fraperty {6 TenogEnTY, BaLIOWSE ghalt promptly fake all nosussery samedial wotiqns {n necurdanee with
Fnvivonmental Lav. .

Agveed In thiy pruagtaph 16, "Hezardous Substanger” ere thoso aubstancas détined w toxto or Hazatdous
aubstanoss bY Brvitonmontal Law and the followlng suibatannos: + garoting, Kerosone, other Hammublo ot toxi
patrolowm produnts, toxio pestlotdes und herbloldes, volptie solvents, ‘materlals ovntainig asbostoy or
tormaldehyde, and racionotive atoviala, AR uged 1t this paragrapht 16, “EnvlrumneutaLan" meana foderel lawe
anct lavys of the Jurlsdiation whers the Property i8 Tpontnd et relate to ‘heatth, safvty or onvironmental proteotion

FiA NEVADA DEED QF TRUST - MERS Dociagly CFReTIS 6(?0-649-1 382
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NON-UNJFORM GOVENANTS, Botrower ard Lender frther aovenent and ngroe as followa:

17, Assignment of Roty, Borrawes maondltiongily nesigns and tramefors to Londsr all tho ronts and
roveriuos of the Property: Rorrower euthorizes 1 ondet ov Londer's agonts tn vollaot the rents and rovenies sud
horeby diveots vach tert of the Proputy to pay the venta fo Tendet ot Yondet'a agents, However, prior to
Lender's notlos to Rarrawer of Barrower's breaoh of any oavesiE of agroetuent In the Seourity Tnstrument;
‘Boreower shall eolleat el yacelye ail rents uid reventios of fhe Propesty aa tiysted for the benefit of Lender axd
Horrawer, 'This nselgament of rants gonstltutes an dhioluts peslgnmonl and not & gyslgnment for additionat
gepurlty only: . :

¥ Londor glves notloe of brasoh to Borrowers (8) all vonts regelved by Barxowot ghall be held by Borsower
n trusteo Tor beneflt of Londer only, to ‘beapplled to the sums pecured by the Seautdty Tnahemront] (B) Lendor hall
b entitled to collsot sod yevalye a)l of the ventt of the Property; e (o) tnch tonank of tho Propesty shall pay all
ronts due and unpald to Y.auder or Lender'n agent on 1,ender' s waltton domand to the fonank

‘Porpower hesnot exonited any piior paslgnment of tho renta end hag not nnd witl not porform mny At that
would prevent Lender from exerclaing lte yighta wnder i pvageapht 37, '

T,ondet shall not be yaquired lo sater upory yelto oonirol of or maintain {ho Proporty before or aftar giving
nottpg of yrengh to BOrFawen “Howavet, Londsr or 8 juclodatly appotnted reselyer mey do go ek WY e thers
fu n brerol, Any applivation of yents shal ot oure or walve ABY dofault or invalidate ey ottzer vight ox remedy
of Londer, 'This wosigament of rentd of tho Property shall tarpiinate when the debt seoured by the Ssauity
Tnstvmant 18 pald In fulls .

18, Forcelosurs Provedure, 1 Lender yoquires {medlate payment in full wador parageagh % Lender
iy duyoke the pover of wnlo omd ity otfier yomedioy permitted by applivable lawn YLendor shall be entitled
to collect nil expanien tnenrrod i prsuing the vemedles provided In This paragraph 18, Includiug, but not
Tanttad to, veagonable sttorneys! foes mnd costs of title evidence.

¥ Londey Invaliey the power of gule, Lindor shall exocuts or cauge Truatse fo axeonte wrltten sofies of
Hie coouryence bf an wvent of defsult smd of Lendex's eipetion to enuse fhe Property to e gold, and vhall
ontige sch notice tobe rocorded fn oash gounty b which sy povf of the Property I founted, Lomder ghall
mall coples of the notico ng presexibed by appiienble Inw t0 ‘Borrower aud fo the poyaons progoribed by
appllentle law, yugtes sl glve public notice of #nle to the persons and Int the manner prescribed by
applicatile law, Altet the tme raquived by epplicnbile Y, Trustosy without derrwnd 1 ‘Borroyer, shall sell
the Proporty at publie wigtion to the Highest bidder at the tme s place wnd ungor the terme fesignated
{n thenoties of yale n one o¥ Trows parvels md In A0y ordder Trustes dotermines. Trustee mny postpone sale
of all ov any paveel of the Property by publls npnonmepmant at the me sod place of niy previously
suhedwled sale, Yoender ot itr Geslgnes ‘may purehass the Property at my Anle. ’

Trustes shall deltyer to tho purchaget Tyustos's dosdd conveying the ‘Property without aey covenant oF
wayranty, uxpreied o jplied, The vecltale fn the Tynstea's docd shull be prima facle svidenas of the truth
of thie statements made thorein, 'Ttustes shall apply the proceedy of the gnle i the following ovdent () to
all expansey of the salg, neluding, but not lmited toy Teagolinhle Trustes's and nttoynoys' fees} () to alt
sumit seourad by Ehla Qeeurity Tnstrumenty and (c) any exoess {0 tha persan oF persond Tegally entiited to It,

17 Hie Lendex's nterest in this Seonrity Tnstrument 18 held by the Soerebavy and the Searefnry requirey
jmmediate peyment n full wnder pqrngrnph 9, the Secretary may lnyole fhe nonjudielel power of enla
provided n the Stngle Tarnlly Martgage Forutlosure At of 1994 (Mact® (12 v,8,C 3751 gk sed,) by
raguesting & foreclogure commissloner designated under the Act fo comumertcd forepiosure pud o gell the
Proporty ns pruvided i the Act Nothing In the proceding gontenve shall deprive the Seoretary of any rights
stherwige nyailuble to a Lendor undex this paragreaph 18 o ppplicabls lash

49, ReconyeyRnis Upont pryinent of uil gims soured by this Seawrity Tnstrumvent, Lender shall yequest
Trustes ta 1osonyey tha Proporty anic dhall surrender thiy Seour(tylnstmmanm\d alf notes evidensing debtgesursd
Dy tisls Seourlty Trigtrigaent fo Trvates: Tryatoo shall reconvey e Proporty without wixtanty to the person or
petsons legally enditled to Jt Such perdon ov‘persons shall pay 8oy reoordniion dasts, 1 ander tary oherge auoh
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poracn Of pexsons 4 foo fot reoonveying e Property, b pnly JF tho feo 1 peld to © thied pazty {puoh m8 e
Teuston) fot gurvioss yendesod nd the charglng of the foe (s permitiod under applionble law,

70, Subjtifute Tyustes, Lendoy atlts option, wy frovt fima to tne yemove Truetse and appolnt & guonessox
wustee fo any Tiuated appointed herounder, Withowt conyeyanoe of the Propetty, the pugnessor trystee thall
wucooed to all the {itle, powor md dutles conforred upon fhe Truetay hiereln and by appliotblo lawn ,

53, Assumption Wet ¥ thovs Js Bt assumption of thls Joan, Tander may oharye BY agsumption foe of
0.8 § 500, BB B rasxdmum amount ¢ depending on whether the
aasumption ingludes @ release of Lhaplliey.

2 Tiers to thid Seourity Tnstroment If ope Ov MO0 ridera ave sxoouted by BoLrowes and reoorded
tagetier with {hie Seourity Tnteurmon the wovenants of oaoh suchrider shell be \noorporated Into snd shalt amond
and aupplemont the covenents and EreomEta of iy Seonrlfy Trubrurtiont 88 i the yldei(s) were & paut of thid -
Seourity Tstrwment: .

[Cheok apphicabls hox(es))

Gondominiwm Rider 7] Gradustod Payment Ridor [] Growing Rqulty Rider
X} Platwed Uit Dovelogrment rider O Adjwatable Rete Ridar (] Rehabilitation ToanRider
) Non-Ownet Doouprncy Rider ) Ofhor (Spselty)

[REMAINDER OF THIS PAGE \NTENT]ONALLY EFT BLANK]
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BY SIONING BHLOW, Boxrower goosptn and pgrees K the terts pontalned in pbgas { throngh L0 of iip
Sosturlty Tnetrument and In urry xider(s) axsouted by Borzewer and reoorded with 1

(o)

el IAE WBorrower

Yemando f\ - Cacias

M Soul
»Bon(‘owag

M(Seal)

“Rarrowelr

Witnesst

e

""" B0t §Saul)

0rrower

‘

M—-———”""——- an.
gAY

s QYEQWO!

___..,,———-———-*""M deal
-Borgov?e)r

Witmesy:
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s [SEO8 Bslow This Line For Aoknaw {adgnentlmm——"""""

qutoof NEVRDR___ e
Countyo€rc1xARKm_‘_________.,....—-—~——-" .
0-37~10

This Jnstrument wig atlmawledged before me on
o ARMANDO A, CARIAS

bMMM
_,'_.—————-——'*""—//4
///‘

. PAULA 1. DIFULVIO
\ Notary Publlo, Slate of Nevads
Appolntment No. 94+0876+1
My Appt, Expites Mar, 24, 201

N

Lo 0 A g vy

T Bala L DHlViD T
(Seal) qqﬂO%/}H My comumission explros h_,._.-‘s —8._9""/ /
3- aﬁmuf
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EXHIBIT €AY
LEGAL DESCRIPTION

PARCEL ONE (1)
LOT SIXTY (60) IN BLOCK ONE (1) OF SUTTER CREEK ~PHASE, AN

SHOWN BY MAP THEREOF ON FILE IN BOOK 85, OF PLATS, PAGE 30, IN THE
OFFICE OF THE COUNTY RECORDER. OF CLARK COUNTY, NEVADA,

PARCEL TWO (2)

ANON BEXCLUSIVE EASEMENT FOR INGRESS AND BGRESS ON AND OVER
COMMON ELEMENTS, AS YOCIATION PROPERTY AND PRIVATE STREETS,
WHICH EASEMENT I8 APPURTENANT TO PARCEL ONE (1.

BANA00050
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YHA Cra Mumher; 3325283706703
Toan Numbex: 3000054072

FHA PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNLT DEVELOPMENT RIDER la made tda 15th day of

OCTOBER, 2010 , and 3g Incorporated inte and ahll be deotnod to amend fnd

snpplement the Mortgege, Dead of Trust or Seourlty Deod ("Savurity Tngtrument") of the gamé date given

by the underelgned g;BurroWor“) tn gocutn Botrower'd Noto ("WNotey o W T+ BRADLEY

MORTGRGE CA 1AL CORR., AN ORTGON CORPORATION

("Lendet") of the getne dato vad govering fhe Propetty desoribed v the Boonclly tnstrwmont and Tocuted 4t
3617 DIAMOND SFUR AVENUH, NORTH LAS VEGAS NEVADA 88032

[Preperty Addrass]

The Property it patt of & planned unls devoloprent ("EUD") kaiow wit
SUTTER CRAEK~PHASH 1

[Noma af Rlanted Unit Davelopent]

PUD COVENANTS, Tn addition to the oqvehauts and afpeogments mede {1 the Sepurlty Inatrument,
Borrower and Lendet further sovenunt aud agres s follows:

A, 9o long ng the Ownert Asraotation (or aquivalent entity holding title to common arons and
fhollitles), roting ap truaton for e homegwnerd, mainialng, with & genetally aooepted fnsurance
wuprlory 1 "mantet” of paslcot! pofioy Josuriog the property looated in e PUD, inoluding all

mgrovermenty now xletlag or herenfter orasted on the morgaged premided, and guoh poloy 18
sntlafotory:to Tander ad provides inpurangs sOverage {u the armownks, or the parlods, and agnlnst
thy huzardd Lender vequires, naluding fire and other hazarde ineluded within the taym Vexterded
woverage, and loss by flood, to the extent required by the Heoratnry, thens, (1) Lender watves fhe
provision In Papagriph 2 of this Seourlty Tnstrument for the monthly peyment to Lender of
onestwelith of the yearly preminm. fnstallments for haxard {nsuratie on the Property, nud (H)
Borgawer'9 obllgetion under Parageaph 4 of tho Geourlty Inatrument to onintaln bazard ineurands
coverage on the Propoerty {u dosmod satisfied fo the axtént that the vequired coveragh {s provided
by the Cyenors' Assoclalion poliey, Borrowat shall glve Lender prompt notlee of auy (apgy in
vequired hezayd jnsurenoe oovarags mnd of any lase ooouering from & hazard, T fhe event of &
disteibution of hazard ineuranco procyeds, in Heu of vastotetion or repals following & loag to the
Property or {9 oummon Ar6us and faollities of the FUD, ariy procesdy paysblo to Borower mro
heriby surlgned and ghall be paid to Lender for sppliostion to the surod sooured by this Seourlty
Tnahement, with any exeosd paid to the entity Jogally ontlilad thereto,

Borrower promiaes 1o pey all dues and nesessrsents {mposed purmiant 1o (hg logel {ngtrumonts
_ croating and povesniog the PUD, '

B

/A PUD RIDER - NEVAD, ' D ic Eromms 800-649x
AT SR Sa a0 A e forz e e B0 8
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©, TFBorrower does not pay PUD duss end gasossments when dus, then Lender may pay them, Any
amounts dlsburasd by Lender under this paragvaph O shatl buoame additional debt of Borrawor
soonred by the Soourlty Tnsrument, Unlots Botrower and Lander ngreo to oiler termg of paytuent,
thoso ataounty stall besr interest from the it of dlsburaement o tho Noto rato and shall bo

payibie, wikh Intorest, wpor notios from Lexder to Botrower requosting puymant,

BY SIGNING BELOW, Burrower acoopls and agrees 1o the torms and provisions contafned J
Rider,

thls FUR

MW I
FRMANDD A, CARIA B

Sanl)
Boz‘SmBm?'
SED) Seal

Borgog(ez Eurgowox)'

Senl 68l

Ban('os‘;ez Borr(gwez

A FUD RIDER - NEVADA DocMagic GForms 800648~ 382
AR e pagezotz oot e, e e

1 it Vg S AT SH 3 Ty
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EXHIBIT K




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,

)
)
plaintiff, ) Casge No.: A-13-684501-C
) Dept. No.: ZXXI
v.

)
)
ARMANDO A. CARIAS, an )
individual, BANK OF AMERICA, )
N.A., SUCCESSOR BY MERGER TO )
BAC HOME LOANS SERVICING, LP )
FKA COUNTRYWIDE HOME LOANS )
SERVICING, LP, unknown entity, )
DOES INDIVIDUALS 1-X, )
inclugive, and ROE CORPORATIONS)
XI-XXX, inclusive, )

)

)

)

Defendants.

DEPOSITION OF CHRISTOPHER JOHN HARDIN
LAS VEGAS, NEVADA

TUESDAY, MAY 12, 2015

REPORTED BY: GINA DILUZIO, RPR, CCR #833
JOB NO. 247887
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CHRISTOPHER JOHN HARDIN -

05/12/2015

BANK OF AMERICA, N.A.,
SUCCESSOR BY MERGER TO BAC
HOME LOANS SERVICING, LP FKA
COUNTRYWIDE HOME LOANS
SERVICING, LP, a National
Association,

Crosg-Claimant,
V.

ARMANDO A. CARIAS, an
individual, DOES TNDIVIDUALS

1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through
10, inclusive,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

cross-Defendants.
-
BANK OF AMERICA, N.A.,
SUCCESSOR BY MERGER TO BAC
HOME LOANS SERVICING, LP FKA
COUNTRYWIDE HOME LOANS
SERVICING, LP, a National
Association,

Crosg-Claimant,

SFR INVESTMENTS POOL 1, LLC, &
domestic Limited Liability
Company, SUTTER CREEK
HOMEOWNERS' ASSOCIATION, an
unknown entity, and DOES 1
through 10 and ROE BUSINESS
ENTITIES 1 through 10,

crogs-Defendants.

)
)
)
)
)
)
)
)
)
)
)

V. )
)
)
)
)
)
)
)
)
)
)
)

e

Page 2

Litigation Services

800-330-1112

www.litlgationservices.com

503




CHRISTOPHER JOHN HARDIN - 05/12/2015
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Page 3
DEPOSITION OF CHRISTOPHER JOHN HARDIN, taken at

Akerman, LLP, 1160 Town Center Drive, Suite 330, Las Vegas,
Nevada, on Tuesday, May 12, 2015, at 3:06 p.m., before Gina
Diluzio, Certified Court Reporter, in and for the State of

Nevada.

APPEARANCES :
For the Plaintiff:

ALESSI KOENIG

BY: STEVE LOIZZI, JR., ESQ.
9500 W. Flamingo Boulevard
Suite 205

Lag Vegas, Nevada 89147
(702) 222-4033

For Defendant/Cross~Ciaimant Bank Of America, N.A.:

AKERMAN, LLP

BY: TENESA S. SCATURRO, ESQ.
1160 Town Center Drive

guite 330

Lag Vegas, Nevada 89144
(702) 634-5000
tenega-sgscaturro@akerman.com

For Crogss-Defendant SFR Investments Pool 1, LLC

HOWARD KIM & ASSOCIATES
BY: KAREN L. HANKS, ESQ.
DIANA S. CLINE, ESQ.
1055 Whitney Ranch Drive
Suite 110
Henderson, Nevada 89014
(702) 485-3300
karen@hkimlaw.com
diana@hkimlaw.com

Litigation Services | 800-330-1112
www.litigationservices.con
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CHRISTOPHER JOHN ¥ARDIN - 05/12/2015

esai does make available

1 A. pid testify chat AL

5 a-- @& 1ist of pending foreclosure properties ro any

3 investor who's aeeking that information.

4 Q- okay. FO¥ the properties that have been

5 through the goreclosure process put did not gell, 80 you

g know, reverted property, does alessi make available to you &

7 list of those properties?

8 A. alessi has notified we of HOAs who wish to gell

g thelr properties and give me 5 1ist of those HOR properties.

10 Q. go they don't just gend you @ 1ist of reverted

1l properties the after gales are over and agk if you want

12 themi ig that correct?

13 T suppose that -~ let me agk that over -~ let

14 me agk that 2 gifferent way .

15 A. Uh-huh.

16 Q. When you ~~ 1f or when you recelive 2 1ist of

17 properties that reverted after the gale -~ that did not

18 sell, 8° they were reVerted __ ig it upon your request OF is

19 it pecause 2o HOA expressed an interest in not keepingd the

11 it and alessi is checking with

22 . : Objection. Form.

23 THE WITNESS: 1 don't remember how the compaly

24 atarted. 1 don't rememper how I was =~ at some point, was

have pecome owners of thesée

Litigation gervices \ 800—33o~1112
www.litigationservices.com
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CHRISTOPHER JOEN HARDIN - 05/12/2015

Page 23
properties, wish to sell them, pecause they're a financial

burden of the HOA.
BY MR. LOIZZI:

Q. okay. But you don't have any sort of, you
know, separate arrangement where you'll just get these lists
to the exclusion of other investors?

A. T can't speak to how Alessi or the HOAs markel
their properties. Tim not aware -- I wasn't paying, that I
know, any special amount. I simply paid whatever the price
was that we negotiated.

Any investors could come in and done their own
negotiation bidding.
M&. SCATURRO: perfect. That's it.

MS. HANKS: I just have one question.

EXAMINATION

BY Mg. HANKS:
Q. For this particular foreclosure sale;, if you
had heard an announcement that the super priority portion of
the lien had been paid, would SFR have bid on the property?

A. Typically, it'g my practice that 1f I hear an
announcement O have knowledge, in any way, that the super
priority lien had been paid by a lender, I will not bid on
the property.

MS. HANKS: That's all I have.

Titigation gervices 800-330-1112

www.lltigationservices.com
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CHRISTOPHER JOHN HARDIN - 05/12/2015

Page 24
MS. SCATURRO: I have just one follow-up-

3 FURTHER EXAMINATION

4 BY MS. SCATURRO:
5 Q. That was your practice or policy in 2013? Or I

6 should say, was that practice ox policy in 201372

7 A. T don't think my policy or practice ever
8 changed.
] Q. Okay. So, Yes: it was?
10 A Yes.
11 Q. Okay.
12 A Yes.
13 MS. SCATURRO: That'e all I have.
14 (Whereupon, the deposition was concluded at

15 3:35 p.m.)

16 (Reading and gigning not requested.)
17

18

19

20

21

22

23

24

25

Litigation Services | 800-330-1112

www.lltigationservices.com
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‘ Page 2b
REPORTER'S CERTIFICATE

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

I, Gina Diluzio, & duly commissioned Notary
public, Clark County, atate of Nevada, do hereby certify:
That I reported the deposition of CHRISTOPHER JOHN HARDIN,
commencing on Tuesday, May 12, 2015, at 3:06 p.m.

That prior to being deposed, the deponent was duly
sworn by me to teatify to the truth. That T thereafter
transcribed my said chorthand notes into typewriting and
that the typewritten transcript is a complete, true and
accurate transcription of my said shorthand notes, and that
deponent was not asked to review and correct the transcript.

T further certify that I am not a relative,
employee of counsel of amy of the parties, mnor a relative or
employee of the parties involved in said action, nor a
person financially interested in the action.

IN WITNESS WHEREOF, I have set my hand in my

office in the County of Clark, State of Nevada, thisg lst day

i D1 L.

GINA DMUZIO, RPR, CCR #833

of June, 2015.

Litigation Services 800-330-1112
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REPORT OF THE JOINT EDITORIAL BOARD FOR
UNIFORM REAL PROPERTY ACTS

THE SIX-MONTH “LIMITED PRIORITY LIEN” FOR
ASSOCIATION FEES UNDER THE UNIFORM
COMMON INTEREST OWNERSHIP ACT

JUNE 1, 2013

The Joint Editorial-Board for Uniform Real Property Acts (the “Board’) provides
guidance to the Uniform Law Commission (ULC) and others regarding potential subjects
for uniform laws relating to real estate, as well as advice regarding potential
amendments to existing uniform laws relating to real estate. The Board is comprised of
representatives of the ULC, the American Bar Association Real Property, Trust and
Estate Law Section, and the American College of Real Estate Lawyers, as well as
liaisons from the American College of Mortgage Attorneys, the American Land Title
Association, and the Community Associations Institute.
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JOINT EDITORIAL BOARD FOR UNIFORM REAL PROPERTY ACTS

THE SIX-MONTH “LIMITED PRIORITY LIEN” FOR ASSOCIATION FEES UNDER
THE UNIFORM COMMON INTEREST OWNERSHIP ACT

introduction

Role of Association Assessments. In the modern common interest community (the
most common forms of which are the condominium, the planned community, and the
cooperative), each unit/parcel is subject to an assessment for its proportionate share of
the common expenses needed to operate the owners’ association (the “association”)
and to maintain, repair, replace, and insure the community’s common elements and
amenities. Assessments constitute the primary source of revenue for the community,
and the ability to collect assessments is crucial to the association’s ability to provide the
maintenance and services expected by community residents. If some owners do not
pay their proportionate share of common expenses, the association will be forced to
shift the burden of delinquent assessments to the remaining unit owners through
increased assessments or reduced services and maintenance, potentially threatening
property values within the community.

Statutory Lien. To facilitate the association’s ability to collect assessments,
assessments unpaid by an owner constitute a lien on the owner’s unit/parcel. In theory,
the lien provides the association with the leverage needed to assure timely collection of
assessments. If an owner fails to pay assessments, the association can institute an
action to foreclose on the owner’s interest in the unit/parcel and can use the proceeds of
the foreclosure sale to satisfy the balance of the unpaid assessments (along with
interest, costs, and to the extent authorized by the declaration and applicable law,
attorney’s fees incurred by the association in enforcing its lien).

Uniform Law Treatment. The Uniform Common Interest Ownership Act (UCIOA) —
along with its predecessor acts, the Uniform Condominium Act, the Model Real Estate
Cooperative Act, and the Uniform Planned Community Act (collectively, the “Uniform
Laws”) — facilitate an association’s ability to collect common expense assessments by
providing that, subject to limited exceptions, the association’s lien is prior to all
encumbrances that arise after the recording of the declaration. The rationale for this
approach lies in the realization that (1) the association is an involuntary creditor that is
obligated to advance services to owners in return for a promise of future payments; and
(2) the owners’ default in these payments could impair the association’s financial
stability and its practical ability to provide the obligated services. The priority of the
association’s lien is critical because if there is insufficient equity in a unit/parcel to
provide a full recovery of unpaid assessments, the association must (as explained
above) either reassess the remaining unit owners or reduce maintenance and services.
The potential impact of these acts on the community and the association’s status as an
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involuntary creditor argue in favor of providing the association lien with priority vis-a-vis
competing liens.

Nevertheless, many practical and regulatory barriers militate against complete
priority for an association’s assessment lien. Because the interests of the general public
outweigh the interests of the community alone, real estate tax liens and other
governmental charges should have priority over an association’s assessment lien.
Likewise, complete priority for association liens could discourage common interest
community development. Traditional first mortgage lenders might be reluctant to lend
from a subordinate lien position if thereé was no “cap” on the potential burden of the an
association’s assessment lien. In addition, some federally- or state-regulated lenders
face regulatory restrictions on the amount of mortgage lending they can undertake
involving security other than first lien security.

For these and other reasons, the general rule in the Uniform Laws (granting the
association's lien priority as of the recording of the declaration) does not apply to first
mortgages. Instead, the priority of the association's lien with respect to first mortgages is
a function of the time the assessment becomes due. If the assessment becomes due
after a first mortgage is of record, the assessment lien is generally subordinate to the
lien of the first mortgage. However, this subordination is not absolute; under UCIOA § 3-
116(c), the association’s lien is given a limited or "split" priority over the first mortgage
lien to the extent of six months’ worth of assessments based on the association’s
periodic budget:’

A lien under this section is also prior to [a first mortgage lien] to the extent of both
the common expense assessments based on the periodic budget adopted by the
association pursuant to Section 3-115(a) which would have become due in the
absence of acceleration during the six months immediately preceding institution of
an action to enforce the lien and reasonable attorney’s fees and costs incurred by
the association in foreclosing the association’s lien.

In this way, the Uniform Laws mark a substantial deviation from prior law, striking what
the drafters described as “an equitable balance between the need to enforce collection
of unpaid assessments and the obvious necessity for protecting the priority of the
security interests of lenders.” UCIOA § 3-116, comment 1. Since its introduction in
1978, the six-month priority for association liens has been adopted in more than twenty

* Comparable priority provisions appear in the Uniform Condominium Act [UCA § 3-118], the
Model Real Estate Cooperative Act [MRECA § 3-115], and the Uniform Planned Community Act
[UPCA § 3-116].
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jurisdictions, either through adoption of the UCA, UCIOA, or in nonuniform legislation
comparable in substance to UCIOA § 3-1 16.2

The drafters of § 3-116(c) believed that the six-month association lien priority struck
a workable and functional balance between the need to protect the financial integrity of

2 The relevant Uniform Laws include Ala. Code § 35-8A-316(b) (six-month limited priority for
assessment lien for condominium association); Alaska Stat. Ann. § 34.,08.470(b) (six-month
limited priority for assessment lien for common interest community association); Colo. Rev. Stat.
Ann. § 38-33.3-316(b) (six-month limited priority for assessment lien for common interest
community association); Conn. Gen. Stat. Ann. § 47-258(b) (six-month limited priority for
assessment lien for common interest community association, plus association’s costs and
attorney fees in enforcing its lien); Del. Code Ann. tit. 25, § 81-316(b) (six-month limited priority
for assessment lien for common interest community association); Minn. Stat. Ann. § 515B.3-
116(c) (six-month limited priority for assessment lien for common interest community
association); Vernon's Ann. Mo. Stat. § 448.3-116(2) (limited priority for six months of
condominium association assessments and fines which are due at time of subsequent
refinancing); Nev. Rev. Stat. Ann. § 116.3116(2) (nine-month limited priority for assessment lien
for common interest community association; although duration may be reduced to six months if
required by federal regulation); Purdon’s Pa. Cons. Stat. Ann. tit. 68, § 5315(b) (six-month
limited priority for assessment lien for planned community association); id. § 3315(b) (six-month
limited priority for assessment lien for condominium association); id. § 4315(b) (six-month
limited priority for assessment lien for cooperative association); R.l. Gen. Laws Ann. § 34-36.1-
3.16(b) (six-month limited priority for assessment lien for condominium association); Vt. Stat.
Ann. tit. 27A, § 3-116(b) (six-month limited priority for assessment lien for common interest
community association); Rev. Code Wash. Ann. § 64.34.364(3) (six-month limited priority for
assessment lien for condominium association); W. Va. Code § 36B-3-116(b) (six-month limited
priority for assessment lien for common interest community association).

Jurisdictions that have not enacted one of the Uniform Laws, but that have adopted a limited
priority lien provision, include the District of Columbia, D.C. Code § 42-1903.13(a)(2) (six-month
limited priority for assessment lien for condominium association); Florida, Fla. St. Ann. §§
718.116(1)(b), 720.3085(2)(c) (priority for assessment lien for association limited to twelve
months of assessments or one percent of the original mortgage debt); fllinois, 765 lil. Comp.
Stat. § 605/9(g)(4) (six-month limited priority for assessment lien for condominium association);
Maryland, Md. Code Real Prop. § 11B-117(c) (four-month limited priority for assessment lien of
homeowners association); Massachusetts, Mass. Gen. Laws Ann. ch. 183A, § 6(c) (six-month
limited priority for assessment lien for condominium association); New Hampshire, N.H. Rev.
Stat. § 356-B:46(1) (six-month limited priority for assessment lien for condominium association);
New Jersey, N.J. Stat. Ann. § 46:8B-21 (six-month limited priority for assessment lien for
condominium association); and Tennessee, Tenn. Code Ann. § 66-27-415(b) (six-month limited
priority for assessment lien for condominium association).

Although Kentucky, Maine, Nebraska, New Mexico, North Carolina, Texas, and Virginia
each adopted versions of the UCA, those states did not enact the six-month limited-priority for
condominium association liens. Ky. Rev. Stat. Ann. § 381.9193; Me. Rev. Stat. Ann. tit. 33, §
1603-116(b); Neb. Rev. Stat. § 76-874; N.M. Stat. Ann. § 47-7C-16; N.C. Gen. Stat. § 47C-3-
116: Tex. Prop. Cede § 82.113(b); Va. Code Ann. § 55-79.84.
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