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1 LAS VEGAS, NEVADA, TUESDAY, MAY 31, 2016, 8:59 A.M.

2 THE COURT:  Okay.  Glover-Armont v. John Cargile. 

3 This is A-683211.  Okay.

4 MR. GANZ:  Good morning, Your Honor.  Adam Ganz on

5 behalf of plaintiff.  I don't think the State of Nevada is

6 involved in it. 

7 THE COURT:  Did I say State of Nevada?

8 MR. CRAFT:  Yes.

9 MR. GANZ:  You did.  That's okay.  I haven't quite 

10 -- coming off that criminal matter I just -- I'm sorry, John

11 Cargile.  Okay.

12 MR. CRAFT:  Good morning, Judge.

13 THE COURT:  Good morning.

14 MR. CRAFT:  Chris -- Chris Craft here for the City

15 of North Las Vegas and John Cargile.

16 THE COURT:  Before I get to your Motions in Limine,

17 I want to address your Motion to Reconsider.

18 MR. CRAFT:  Sure.  

19 THE COURT:  And I have one pending question that

20 just has been really sticking out to me.  

21 What is the factual scenario with regards to when

22 the officer enters the intersection?  I know that there --

23 that there's -- at some point in time the plaintiff seized the

24 car because there's the hundred and some feet of skid marks.  

25 What is the -- what evidence is there with respect

Verbatim Digital Reporting, LLC � 303-798-0890
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1 to the lights and siren again?

2 MR. CRAFT:  The evidence is that she saw the lights

3 at some point.

4 THE COURT:  Okay.

5 MR. CRAFT:  Whether she -- whether she hit her

6 brakes because she saw the front of the car, or saw he lights,

7 it doesn't really matter.  At some point, we don't dispute

8 that he encroached into the intersection.  That's the only way

9 he could see around the corner.

10 THE COURT:  Um-hum. 

11 MR. CRAFT:  She says she did not hear his sirens, he

12 says his sirens were activated.

13 THE COURT:  Okay.

14 MR. CRAFT:  These are not -- 

15 THE COURT:  So -- 

16 MR. CRAFT:  -- necessarily exclusive.  It's possible

17 that he had his sirens on and she didn't hear it.

18 THE COURT:  But it's undisputed that she saw his

19 emergency lights on?

20 MR. CRAFT:  Correct, Judge.  But as we discussed,

21 that does not matter.

22 THE COURT:  All right.

23 MR. CRAFT:  What matters here is -- 

24 THE COURT:  Here's where I was going with that, and

25 the reason I asked that is because of the standard under

Verbatim Digital Reporting, LLC � 303-798-0890
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1 41.032 which you've been citing about the immunity, talks

2 about at -- there's different levels and we, you know, there's

3 -- whether or not there's abuse of discretion and if the abuse

4 of discretion is bad faith then the -- then it would be an

5 issue that the jury would have to make the determination.

6 And my position here was that if the lights and

7 siren aren't on then there could be a question with the jury

8 would be it bad faith.  Because arguably, even under your

9 argument, is that because even if it's abuse of discretion he

10 could have even probably entered without his lights and siren

11 on because that would have been his decision, his

12 discretionary movement.

13 And there's no -- there's no dispute here amongst

14 the parties that he was traveling to an emergency call.

15 MR. CRAFT:  Correct.

16 THE COURT:  No dispute?

17 MR. GANZ:  Correct.

18 THE COURT:  Okay.

19 MR. CRAFT:  The question is -- I'm sorry to

20 interrupt.

21 THE COURT:  That's okay.

22 MR. CRAFT:  Is he acting within his authority -- 

23 THE COURT:  Right.

24 MR. CRAFT:  -- when he's responding to an emergency

25 call and going through a red light -- 

Verbatim Digital Reporting, LLC � 303-798-0890
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1 THE COURT:  I know.

2 MR. CRAFT:   -- and there's no question that he was. 

3 That's what his job is -- 

4 THE COURT:  Okay.

5 MR. CRAFT:  -- to do.

6 THE COURT:  Right.  The issue that I had and what I

7 was trying to determine is whether or not it would get to a

8 level that a jury could make a determination of whether or not

9 they're allowed on the terms of whether or not there was some

10 type of bad faith act.

11 MR. CRAFT:  That's correct, Judge.  That's -- 

12 THE COURT:  And -- 

13 MR. CRAFT:  -- why -- that's why we brought this

14 motion, you know, I -- 

15 THE COURT:  No, I know.  No, I know what you're

16 saying.  And I'll tell you, I've been belaboring over this.  I

17 have.  So I'll give plaintiff and opportunity -- I'll tell you

18 my inclination is I'm going to grant it.  But go ahead, I'll

19 give you a chance -- 

20 MR. GANZ:  Judge -- 

21 THE COURT:  All right. 

22 MR. GANZ:  -- we've been down this dance before.

23 THE COURT:  I know.  But I've -- 

24 MR. GANZ:  And you were originally -- 

25 THE COURT:  -- had an opportunity -- 

Verbatim Digital Reporting, LLC � 303-798-0890
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1 MR. GANZ:  -- were going to -- 

2 THE COURT:  -- to -- I've went back through -- 

3 MR. GANZ:  Let me -- let me -- 

4 THE COURT:  -- let me finish -- 

5 MR. GANZ:  Okay, let me make record then.

6 THE COURT:  -- and then -- and then you're going to

7 have all the time you need -- 

8 MR. GANZ:  Okay.  

9 THE COURT:  Okay?

10 MR. GANZ:  Okay.  So let's back up -- 

11 THE COURT:  I went back through it.  There was a lot

12 of case law on this I had to look at and look over.  A lot of

13 case law that you cited with respect to whether or not there's

14 bad faith here, whether or not there -- there was a -- 

15 MR. GANZ:  That was their case.

16 THE COURT:  No.  No, no, because you argued -- you

17 argued against it and you -- 

18 MR. GANZ:  Yes.

19 THE COURT:  -- cited a couple cases and then another

20 one talking about -- gees, now I've lost my train of thought

21 there.

22 MR. GANZ:  I'm sorry, Judge.

23 THE COURT:  It's -- it's okay.  Let me see, failure

24 to use due care and where it would fit within that.  So, I --

25 there was a lot of cases.  I had to kind of get up to speed on

Verbatim Digital Reporting, LLC � 303-798-0890

0909



7

1 it.  And I had some factual ideas that -- or questions that I

2 believe has been answered.

3 MR. GANZ:  So -- 

4 THE COURT:  And there's no doubt, I have a clear --

5 a clear understanding of where this happened, a clear

6 understanding of that nature of that dirt mound that's in the

7 way that the officer would have to pass behind and possibly

8 putting -- obstructing the view of your client.  I understand

9 that.  But I -- 

10 MR. GANZ:  And the defendant.

11 THE COURT:  What's that?

12 MR. GANZ:  And of the defendant.

13 THE COURT:  Right.  But I still can't -- but then

14 I'm influenced by the fact that your client was adjudged

15 guilty of driving without her lights on.

16 MR. GANZ:  Is that -- is that -- is that surprising

17 that the police officer who was in this wreck was found not at

18 fault -- 

19 THE COURT:  Well, then you're just -- 

20 MR. GANZ:  -- and that she was found to have -- 

21 THE COURT:  -- but then you take the position or the

22 assumption that the officer is just making that allegation.

23 MR. GANZ:  No.  What I'm saying is, is that the

24 adjudged guilty was paying a fine.  That's not coming in. 

25 That's -- that's going down -- 

Verbatim Digital Reporting, LLC � 303-798-0890
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1 THE COURT:  But adjudged guilty -- 

2 MR. GANZ:  -- to pay a fine.

3 THE COURT:  -- but there's adjudged guilty of

4 driving without her lights on.

5 MR. GANZ:  She didn't have a trial.  She didn't have

6 a trial on that issue.

7 THE COURT:  She pled to it.

8 MR. GANZ:  No.

9 THE COURT:  Did she plead guilty to it?

10 MR. GANZ:  She pled nolo contendere, just like

11 anybody -- Judge if we want to talk about that, that's a

12 Motion in Limine regarding the Frias case.  Frias clearly says

13 that, hey, look, if I want to go pay a hundred bucks so I

14 don't have to actually go to a trial on a citation, that

15 doesn't come into a civil trial. 

16 THE COURT:  Yeah, but isn't -- 

17 MR. GANZ:  That's clear.

18 THE COURT:  -- it something -- isn't it a factual

19 scenario that the Court can consider when I'm making -- trying

20 to make a factual determination of what happened on this?

21 MR. GANZ:  No, Judge.  And the reason -- 

22 THE COURT:  I can't?

23 MR. GANZ:  Well -- 

24 THE COURT:  So then why would I even be given the

25 position -- 
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1 MR. GANZ:  Can -- can I back up?

2 THE COURT:  Okay.

3 MR. GANZ:  Can I back up -- 

4 THE COURT:  Um-hum. 

5 MR. GANZ:  -- and at least make a record, because

6 that's -- 

7 THE COURT:  Okay.

8 MR. GANZ:  -- where it seems that we're going.  But

9 I want to at least make sure -- 

10 THE COURT:  Okay.

11 MR. GANZ:  -- that I make a record of this.  Because

12 you've already -- first of all, this is a Motion to

13 Reconsider.

14 THE COURT:  Right.

15 MR. GANZ:  And the standard for a Motion to

16 Reconsider is that there has to be new evidence or some abuse

17 of discretion that you did, okay?

18 THE COURT:  Okay.

19 MR. GANZ:  Their argument is that you missed a case,

20 a 1991 case that you missed, apparently, and apparently they

21 missed, too.  But I'm sure that it was already probably

22 referred to.  But that's the standard for a Motion to

23 Reconsider.  

24 You've already made this determination on this case

25 that there are facts that you believe to be at issue that need

Verbatim Digital Reporting, LLC � 303-798-0890
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1 to go to a jury.  That's the first thing; okay?

2 The second thing is, as you well know, this is about

3 discretionary immunity.  Discretionary immunity is, as we all

4 know, when the government agency makes a discretionary act,

5 for instance, they decide to build a bridge, that is a

6 discretionary act, to build a bridge.  I'm not filing a

7 lawsuit about the bridge.  

8 Then it goes to operational function, whether or not

9 that bridge was built correctly.  And the question about

10 whether or not they're entitled to immunity is whether or not

11 they violated due care in operating those discretionary

12 functions that they were given immunity on, okay?

13 And you have to be -- the reason why you're

14 struggling is, Judge, because it doesn't make any sense. 

15 You're sitting there going, how can they not be liable when a

16 police officer doesn't follow policies, doesn't do what he's

17 supposed be doing, and he goes and he drives in a situation

18 and causes a wreck.  How can he not be liable for that? 

19 That's what you're thinking.

20 And it's because they're pulling this out of a very

21 specific element.

22 THE COURT:  Well, my -- just -- my thought process

23 is whether or not a jury makes the determination whether or

24 not, because based on the factual scenario I have, there's no

25 dispute that he was traveling -- 

Verbatim Digital Reporting, LLC � 303-798-0890
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1 MR. GANZ:  I'll get to the facts.

2 THE COURT:  -- to an emergency situation.

3 MR. GANZ:  I'll get to the facts, Judge.

4 THE COURT:  Okay.

5 MR. GANZ:  I mean, if you really want to jump to

6 there we'll get to there.  But the first point is, the

7 discretionary act in this case is a policy that allows police

8 officers to proceed through red lights.

9 THE COURT:  Um-hum. 

10 MR. GANZ:  That's a discretionary function.  A

11 government agency said there -- you can go ahead and go

12 through a red light in certain circumstances when you're on a

13 call.  That's a discretionary function.  That's what -- I'm

14 not suing the City for having a bad policy about the

15 discretionary function of going through a red light.  

16 I'm suing the City because the operational function

17 of carrying out that discretionary act was not done with due

18 care.  He didn't follow his own policies, it's our contention. 

19 He didn't -- he didn't use due care when he went through this

20 intersection.

21 Let me tell you the facts that are in dispute just

22 so you understand.  He claims that she ran into him as he was

23 already in the intersection.  He claims that he was at the

24 edge of the curb.  He -- you saw -- he couldn't see because of

25 the hill.  He chose to go this direction, by the way.  That's

Verbatim Digital Reporting, LLC � 303-798-0890
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1 also not a discretionary function.  He chose to go this

2 direction.  That's not the safest path.  But that's beyond

3 what we're talking about here.

4 THE COURT:  You're saying that the choice that he

5 made to travel in the direction he traveled is not a

6 discretionary function?

7 MR. GANZ:  No, what I'm saying is there was other

8 alternatives.  And the question for a jury should be whether

9 or not that was due care for him to go that direction or not.

10 He knew there was five other ways to get to where he

11 had to go.  He chose to run through a red light where there is

12 a hill that you can't see until you're literally in the middle

13 of the intersection.  You can't see beyond it.

14 THE COURT:  Um-hum. 

15 MR. GANZ:  And he chose to run a red light to do

16 that.  Now, the question for the jury is going no be whether

17 or not he actually did what he says he did, by the way, which

18 is he claims he stopped with his siren -- with his lights and

19 sirens on, which our client does not believe occurred.  She

20 never heard the sirens, okay?

21 Claims that he had his lights and sirens on as he

22 entered -- as he stopped, inched forward, inched some more,

23 inched some more, looked, didn't see anybody coming, and then

24 proceeded.  That's what he claims.  Then he claims that my

25 client hit him as he went through this intersection in that

Verbatim Digital Reporting, LLC � 303-798-0890
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1 manner.  Yet if you look at the actual pictures of the

2 vehicles, the side of my client's vehicle was hit.  So how is

3 he inching forward -- 

4 THE COURT:  Okay.  I thought -- 

5 MR. GANZ:  -- and not moving, he -- 

6 THE COURT:  Now, that -- 

7 MR. GANZ:  -- he claims -- 

8 THE COURT:  I thought it was the other way.

9 MR. GANZ:  He claims -- 

10 THE COURT:  I thought your client struck the police

11 vehicle.

12 MR. GANZ:  That's what he claims.  But yet the

13 photographs, which is a part of a Motion in Limine regarding

14 their accident reconstruction, so clearly he had to be moving

15 at the time that this collision took place, because the front

16 of my client's vehicle wasn't hit, the side of my client's

17 vehicle was hit.  

18 That's one of the Motions in Limine that they filed. 

19 That's a factual dispute, whether or not he was moving through

20 the intersection or stopped at the time that my client

21 supposedly hit him.  That's a factual dispute.

22 In addition, whether or not he should even have been

23 in that -- that particular intersection is also whether or not

24 he should have had -- using due care to go a different route

25 if you're running lights and siren.  

Verbatim Digital Reporting, LLC � 303-798-0890
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1 Now, I'm not saying that you can't go that route. 

2 But knowing -- and he knew this -- he knew that this area had

3 that mound there, he could have went another route that was

4 safer.  The question is whether or not that was due care. 

5 You don't get immunity by making those decisions. 

6 That's like the bridge operator who decides -- or somebody --

7 let's say they decide to put up a light somewhere and the guy

8 who's installing the lights decides to make it green all the

9 time because he decided to use a certain type of wiring that

10 was wrong.  He doesn't get discretionary immunity for that.

11 You may get discretionary immunity for actually building the

12 light and putting it in the right spot.

13 The purpose, Judge, of discretionary immunity is to

14 protect the government agency from making decisions that are

15 of public concern.

16 And I would like to also point your attention to

17 41.0336, okay?  I don't think it was referenced anywhere.  But

18 as I was doing my research on this, I'm reading this going,

19 well, this is an interesting -- interesting statute that

20 actually is right on point.  

21 336 is, under the section, "Conditions and

22 Limitations on Actions".  So, in other words, you can sue the

23 government, but here's a limitation that we're going to say. 

24 And 336 says, it's very short, 336 says, "Acts or omissions of

25 firefighters and law enforcement officers."  And 336 says --
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1 I'll wait until you -- you're pulling it up, Judge?

2 THE COURT:  Yeah.

3 MR. GANZ:  I'll let you read it.  It's pretty

4 obvious what it says.  

5 MR. CRAFT:  Judge -- 

6 MR. GANZ:  But Section 2, clearly says, that they're

7 not entitled to immunity when they actually affirmatively

8 cause the harm.  That's exactly where we're at in this

9 scenario.

10 MR. CRAFT:  Judge, that's an exception -- 

11 MR. GANZ:  I'll let you read it.

12 MR. CRAFT:  -- to a different kind of immunity.  It

13 doesn't apply here.

14 MR. GANZ:  This is under the same statute, under the

15 same Chapter, 41, under liability of and actions against

16 state, its agencies and political subdivisions.  I don't

17 understand how that doesn't apply.  

18 MR. CRAFT:  Because we're not claiming immunity

19 under that statute, Judge, we're claiming immunity under -- 

20 MR. GANZ:  Well, my point is, though -- 

21 MR. CRAFT:  -- 41.032.

22 MR. GANZ:  -- if you look at the statute the

23 legislature clearly did not want you to think that everything

24 that a police officer and a firefighter did was immune.  And

25 this one specifically says they're not immune.  They are --
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1 actually, it does -- it does contemplate that, except if

2 they've caused the harm.  And that's exactly what 4.0336 (sic)

3 says.  

4 It says, they are not entitled to immunity for their

5 individual conduct if the conduct of the officer affirmatively

6 caused the harm.  That clearly says that they're entitled to

7 immunity otherwise but they're not entitled under this

8 section.

9 MR. CRAFT:  I have to object, Judge.

10 MR. GANZ:  So -- 

11 THE COURT:  So, hold on, hold on.  So your argument

12 is that if your client struck the side of the officer that

13 would be one issue, but because the officer struck your client

14 he -- 

15 MR. CRAFT:  No.

16 THE COURT:  -- affirmatively caused the harm.  Is

17 that what -- 

18 MR. GANZ:  What my -- 

19 THE COURT:  -- your argument is?

20 MR. GANZ:  -- argument is, there's a question of

21 fact as to -- 

22 THE COURT:  Okay.

23 MR. GANZ:  -- whether or not he -- 

24 THE COURT:  Well, but is that -- is that -- 

25 MR. GANZ:  -- used due -- 
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1 THE COURT:  -- the argument you're making -- 

2 MR. GANZ:  My client -- 

3 THE COURT:  -- is because -- 

4 MR. GANZ:  -- believes that he struck her.

5 THE COURT:  Okay.

6 MR. GANZ:  Absolutely.

7 THE COURT:  So that's your -- 

8 MR. GANZ:  And that's a factual dispute.

9 THE COURT:  -- that's what you're saying

10 affirmatively caused the harm.  Is that what you mean?

11 MR. GANZ:  Yes.

12 THE COURT:  Okay.  All right.

13 MR. GANZ:  He failed to use due -- due care in a

14 variety of ways.  That's one of the examples of it.

15 THE COURT:  Okay.

16 MR. GANZ:  That's one of the examples of it.  And

17 it's a factual dispute that needs to get to a jury to

18 determine whether or not he used due care.  If he used due

19 care, then he's entitled to immunity.

20 THE COURT:  Okay.  Well, the only time I've been

21 provided with a photograph of -- it was -- was in this actual

22 Motion in Limine by the -- by the defendants.  And it shows

23 damage to the left side of her car.  

24 That's what I was asking for is what -- I mean, I

25 imagine there would be a traffic, you know, diagram and all
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1 that of how the -- how they struck each other.  

2 MR. CRAFT:  Um-hum. 

3 THE COURT:  And -- and that -- what's your position

4 on that?  What -- I mean, what do you -- 

5 MR. CRAFT:  My position is, even if you take

6 everything they say is true it doesn't get past our immunity.

7 THE COURT:  Okay.

8 MR. CRAFT:  Because what's he's talking about over

9 and over is he made a choice, oh, he made a bad choice, made a

10 bad call.  He should have taken this route, he went through

11 the intersection, didn't enter correctly.

12 THE COURT:  I have a real hard time accepting that

13 argument -- 

14 MR. CRAFT:  Yeah.

15 THE COURT:  -- that you -- that you can say the

16 officer made a bad choice so he -- it's a -- see, once again,

17 it gets to the -- whether or not -- I mean, the statute's

18 clear.  It even talks about even if he abuses the discretion.

19 MR. CRAFT:  Yeah.

20 THE COURT:  But if it's bad faith how can you -- how

21 -- where do you get to bad faith because he chooses a

22 different route or, I mean -- 

23 MR. CRAFT:  I can tell you what they're arguing,

24 it's a whole sentence in their opposition.

25 THE COURT:  Um-hum. 
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1 MR. CRAFT:  I'll read it for you.  "Here the City of

2 North Las Vegas acted with actual bad faith as defined by

3 Franchise Tax Board of California and Falline -- 

4 THE COURT:  Yeah, I -- I don't find that case to  

5 be -- 

6 MR. CRAFT:  -- because the City's misconduct is

7 unrelated to any plausible policy objective and shall not be

8 sheltered from liability."

9 Judge, the policy here is talking about big picture

10 policy, protect the public, prevent crime, in this case save a

11 life.  He's responding to an emergency.  Shots fired, a man

12 down.  That is not disputed.  That's the policy.  And I don't

13 think the Court -- 

14 MR. GANZ:  Judge, that case -- 

15 MR. CRAFT:  -- had a problem with that.

16 MR. GANZ:  -- that case was only cited to us because

17 that was supposedly the bases for this Motion to Reconsider. 

18 This Falline v. Golden Nugget, by the way, that's not even a 

19 -- that's not even a government agency in that particular

20 case.  

21 And there's two paragraphs of dicta regarding the

22 SIAS program about whether or not an insurance carrier acted

23 in bad faith and whether or not a government agency can

24 actually be sued based upon that bad faith in an insurance

25 carrier situation.  That's where that bad faith came from.
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1 We didn't argue that case.  That came from their --

2 we tried to focus on the fact that this is a Motion to 

3 Reconsider.  You've already made your ruling on this that

4 there is questions of fact.  I don't know what facts could

5 have been resolved with them citing to a 1991 case that you

6 supposedly missed.  

7 You said there were questions of fact that the jury

8 needs to hear in the last -- in your order.  Then they filed

9 this motion and the basis is this 1991 case about a work comp

10 claim that has nothing to do with a government agency that has

11 some dicta in it.  

12 And the question in front of you is whether or not

13 there's enough abuse of discretion to overrule that or whether

14 or not there was questions of fact that you found the first

15 time that needs to go to a jury.

16 MR. CRAFT:  Judge, if I could just put in; what

17 they're talking about is an abuse of discretion at most.  And

18 the Bethrum (phonetic) court has decided, and that's already

19 stated what the definition is, the difference between an abuse

20 of discretion versus bad faith.  

21 An abuse of discretion is when a person acts within

22 his authority but his action lacks justification.  An abuse of

23 discretion would be an application of unreasonable judgment to

24 a decision that is within his rightful prerogatives.

25 In other words, a bad judgment call while doing his
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1 job.  And that's exactly at most, if they're right about

2 everything they're saying, that's at most what we're talking

3 about what Cargile did.  It was while he was doing his job,

4 while he was fighting for this public policy of fighting crime

5 from the public, he made a poor decision as regarding his

6 route, or how to go through the intersection and how to go

7 through the red light.  And that's -- 

8 THE COURT:  What about the argument that -- that

9 I've made a previous decision on and now -- 

10 MR. CRAFT:  I guess -- 

11 THE COURT:  -- I'm reconsidering it.  And their

12 claim is that you have no grounds for me to reconsider it.  I

13 mean, look, here's -- 

14 MR. CRAFT:  Because -- 

15 THE COURT:  -- the issue.  If I made a mistake the

16 first time based on plaintiff's argument here today is that I

17 would never be able to correct that mistake.

18 MR. CRAFT:  You absolutely can correct the mistake,

19 Judge.

20 THE COURT:  Well, that's your -- that's his

21 argument.  So, I'm just -- 

22 MR. CRAFT:  I know.

23 THE COURT:  -- I'm just asking you -- 

24 MR. CRAFT:  But I'm just quoting from even his

25 brief.  
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1 MR. GANZ:  There's got to be some basis for changing

2 it and not a 1991 case that has nothing to do with the

3 particular issue.  And you yourself said, I don't find very --

4 you just said it; you don't find that very persuasive.

5 MR. CRAFT:  Well -- 

6 MR. GANZ:  You found questions of fact.  Those facts

7 have not been resolved.  Do they have new facts -- 

8 MR. CRAFT:  If I can ask the Judge this question.

9 MR. GANZ:  -- that they've given you?

10 MR. CRAFT:  We're here for a Motion for

11 Reconsideration based on what I -- this is cited -- this is

12 from their brief.  "The primary purpose of a Motion for

13 Reconsideration is to inform the Court that it has overlooked

14 an important argument or fact or misunderstood a statute."

15 I think what we didn't address appropriately the

16 first time around was NRS 41.032 -- 

17 THE COURT:  Yeah.

18 MR. CRAFT:  -- which discussed he's immune from

19 liability whether or not the discretion is abused.  That's an

20 important fact that we needed to highlight.

21 And second, I didn't know where the Court was going

22 to the first time around.  It seemed like you didn't have a

23 problem with the idea that he was engaged in a discretionary

24 act making a conscious decision as to what he was doing and it

25 was in furtherance of public policy. 
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1 THE COURT:  Right.

2 MR. CRAFT:  But you said that discretion cannot be

3 unfettered.  There has to be limits, there has to be a point. 

4 And that's why we explained to the Court, yes, you are

5 correct, there is a limit.  But that limit is bad faith

6 conduct or intentional torts and that's why we're here.  And I

7 think it's completely appropriate to reconsider.

8 THE COURT:  Okay.  I have reconsidered and I'm

9 granting your Motion to Reconsider.  And I am also granting

10 your Motion for Summary Judgment based on that -- on your

11 Motion to Reconsider.

12 MR. CRAFT:  Thank you, Judge.  I'll prepare the

13 Order.

14 MR. GANZ:  Will you therefore certify it, Judge?

15 THE COURT:  What's that?

16 MR. GANZ:  Will you certify it so I can do a Writ?

17 THE COURT:  Yes.

18 (Proceeding concluded at 9:17 A.M.)

19 *   *   *   *   

20 ATTEST:  I hereby certify that I have truly and correctly

21 transcribed the audio/visual proceedings in the above-entitled

22 case to the best of my ability.

23  

24  

25                                     

26 JULIE LORD, INDEPENDENT TRANSCRIBER  
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