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INST 
Lawrence J. Semenza, III, Esq., Bar No. 7174 
Email: ljs@semenzalaw.com 
Christopher D. Kircher, Esq., Bar No. 11176 
Email: cdk@semenzalaw.com 
LAWRENCE J. SEMENZA, III, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 835-6803 
Facsimile:  (702) 920-8669 
 
Attorneys for Defendant Wynn Las Vegas, LLC  
d/b/a Wynn Las Vegas 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

YVONNE O'CONNELL, individually, 
 
 Plaintiff, 
v. 
 
WYNN LAS VEGAS, LLC, a Nevada 
Limited Liability Company, doing 
business as WYNN LAS VEGAS; 
DOES I through X; and ROE 
CORPORATIONS I through X; 
inclusive; 
 
 Defendants.

Case No.  A-12-655992-C
Dept. No. V 
 
 

DEFENDANT'S PROPOSED 
JURY INSTRUCTIONS  

  

 
Defendant Wynn Las Vegas, LLC d/b/a Wynn Las Vegas ("Defendant") 

hereby submits the following jury instructions for the Court's consideration.  

References to the Nevada Pattern Jury Instructions, Civil 2011 (Nev. J.I.), the 

Eighth Judicial District Court Civil Jury Instructions (EJDC CJI) and the California 

Jury Instructions Civil by Charles A. Loring (7th ed. 1986) (BAJI)  
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are abbreviated as indicated.  

DATED this 28th day of October, 2015. 

     LAWRENCE J. SEMENZA, III. P.C. 
        
 
        
 
                        
     ___________________________________________  
     Lawrence J. Semenza, III, Esq., Bar No. 7174 
     Christopher D. Kircher, Esq., Bar No. 11176 
                                                  10161 Park Run Drive, Suite 150 
     Las Vegas, Nevada 89145 
 
                                                   Attorneys for Defendant Wynn Las Vegas, LLC  
     d/b/a Wynn Las Vegas 
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      JURY INSTRUCTION NO. ____ 

GENERAL INSTRUCTION 1GI.4: 

ORDER OF TRIAL 

 The trial will proceed in the following order: 

  1. First, the parties have the opportunity to make opening statements. 

The plaintiff makes the first opening statement. Then the defendant will be given 

an opportunity to make an opening statement. What is said by the attorneys in their 

opening statements is not evidence. The statements simply serve as an introduction 

or guide for you so you will know what to look for as the witnesses testify. 

Whether or not the attorneys present the evidence which they say they will in their 

opening statements will be for you to determine. 

 2. After the opening statements, each side will be given the opportunity 

to present evidence. The plaintiff goes first. Evidence presented by the plaintiff in 

support of the plaintiff's complaint is called the plaintiff's "case in chief." 

 3. After the plaintiff presents evidence, the defendant may present 

evidence but is not obligated to do so. This is the defendant's case in chief. 

 4. If the defendant does present evidence, the plaintiff may then present 

rebuttal evidence. 

 5. If the plaintiff presents rebuttal evidence the defendant may then 

present surrebuttal evidence. 
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 6. After the evidence is concluded, I will instruct you on the law that 

applies in this case. You must not be concerned with the wisdom of any rule of law 

stated in my instructions. Regardless of any opinion you may have as to what the 

law ought to be, it would be a violation of your oath to base a verdict upon any 

other view of the law than that given to you by the court. 

 7. After the instructions on the law are read to you, each party will have 

the opportunity to present closing arguments. Just as what is said by the attorneys 

in their opening statements is not evidence, what is said in closing arguments is not 

evidence. However, unlike opening statements, during their closing arguments the 

attorneys are permitted to argue to you what they think the evidence has shown, 

what witnesses should be believed and what inferences they think you should draw 

from that evidence. The plaintiff has the right to both begin and end closing 

arguments. 

 

NRS 16.090. 
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       JURY INSTRUCTION NO. ____ 

GENERAL INSTRUCTION lGI.9: 

DISCUSSION OF TRIAL AND MEDIA COVERAGE 

 1. Do not talk to each other or anyone else about it or about anyone who 

has anything to do with it until the end of the case when you go to the jury room to 

decide on your verdict. 

 2. "Anyone else" includes members of your family and your friends. 

You may tell them that you are a juror in a civil case, but don't tell them anything 

else about it until after you have been discharged as jurors by myself. 

 3.  Do not let anyone talk to you about the case or about anyone who has 

anything to do with it. If someone should try to talk to you, please report it to me 

immediately by contacting the bailiff/marshal. 

 4. Do not read any news stories or articles or listen to any radio or 

television reports about the case or about anyone who has anything to do with it. 

  

This instruction is similar to the requirement in criminal cases. See NRS 175.401. 
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       JURY INSTRUCTION NO. ____ 

GENERAL INSTRUCTION lGI.8: 

NO TRANSCRIPT AVAILABLE TO JURY 

 The jury will not have a transcript to consult at the close of the case. 

However, the jury will be furnished note pads and pencils and will be allowed to 

take notes. I caution you, however, not to allow copious notetaking to interfere 

with your ability to consider the evidence as it is presented. 

 If you cannot hear a witness, please raise your hand as an indication. Also, if 

you need to go to the restroom or if you feel ill, please also raise your hand as an 

indication. I tend to take a short break every few hours or so, along with a lunch 

break of at least an hour. 

 

NRS 16.130. 
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 JURY INSTRUCTION NO. ____ 

MEMBERS OF THE JURY: 

It is my duty as judge to instruct you in the law that applies to this case. It is 

your duty as jurors to follow these instructions and to apply the rules of law to the 

facts as you find them from the evidence. 

You must not be concerned with the wisdom of any rule of law stated in 

these instructions.  Regardless of any opinion you may have as to what the law 

ought to be, it would be a violation of your oath to base a verdict upon any other 

view of the law than that given in the instructions of the court. 

 

Nev. J.I. 1.00. 
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       JURY INSTRUCTION NO. ______ 

 

If, in these instructions, any rule, direction or idea is repeated or stated in 

different ways, no emphasis thereon is intended by me and none may be inferred by 

you. For that reason, you are not to single out any certain sentence or any individual 

point or instruction and ignore the others, but you are to consider all the instructions 

as a whole and regard each in the light of all the others. 

The order in which the instructions are given has no significance as to their 

relative importance. 

 

NEV. J.I. 1.01 (1986). 
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       JURY INSTRUCTION NO. ______ 

 

 The Masculine form as used in these instructions, if applicable as shown by 

the text of the instruction and the evidence, applies to a female person or a limited 

liability company.  

 

NEV. J.I. 1.02 (1986). 
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JURY INSTRUCTION NO. ______ 

 

 The evidence which you are to consider in this case consists of the testimony 

of the witnesses, the exhibits, and any facts admitted or agreed to by counsel. 

Statements, arguments and opinions of counsel are not evidence in the case. 

However, if the attorneys stipulate as to the existence of a fact, you must accept the 

stipulation as evidence and regard that fact as proved. 

You must not speculate to be true any insinuations suggested by a question 

asked a witness. A question is not evidence and may be considered only as it 

supplies meaning to the answer. 

You must disregard any evidence to which an objection was sustained by the 

court and any evidence ordered stricken by the court. 

Anything you may have seen or heard outside the courtroom is not evidence 

and must also be disregarded. 

 

NEV. J.I. 1.03 (1986). 
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       JURY INSTRUCTION NO. ______ 

 

You must decide all questions of fact in this case from the evidence received 

in this trial and not from any other source. You must not make any independent 

investigation of the facts or the law or consider or discuss facts as to which there is 

no evidence. This means, for example, that you must not on your own visit the 

scene, conduct experiments, or consult reference works for additional information. 

 

NEV. J.I. 1.04 (1986). 
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JURY INSTRUCTION NO. ______ 

Although you are to consider only the evidence in the case in reaching a 

verdict, you must bring to the consideration of the evidence your everyday common 

sense and judgment as reasonable men and women. Thus, you are not limited solely 

to what you see and hear as the witnesses testify. You may draw reasonable 

inferences from the evidence which you feel are justified in the light of common 

experience, keeping in mind that such inferences should not be based on 

speculation or guess. 

A verdict may never be influenced by sympathy, prejudice or public opinion. 

Your decision should be the product of sincere judgment and sound discretion in 

accordance with these rules of law.  

 

NEV. J.I. 1.05 (1986). 
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JURY INSTRUCTION NO. ______ 

One of the parties in this case is a limited liability company. A limited 

liability company is entitled to the same fair and unprejudiced treatment as an 

individual would be under like circumstances, and you should decide the case with 

the same impartiality you would use in deciding a case between individuals. 

 

NEV. J.I. 1.06 (1986). 
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       JURY INSTRUCTION NO. ______ 

 If, during this trial, I have said or done anything which has suggested to you 

that I am inclined to favor the claims or position of any party, you will not be 

influenced by any such suggestion. 

 I have not expressed, nor intended to express, nor have I intended to intimate, 

any opinion as to which witnesses are or are not worthy of belief, what facts are or 

are not established, or what inferences should be drawn from the evidence. If any 

expression of mine has seemed to indicate an opinion relating to any of these 

matters, I instruct you to disregard it. 

 

NEV. J.I. 1.08 (1986). 

 

 

 

 

 

 

 

 

 

 

 

 

 

1014



 

 

 

 

15 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

L
A

W
R

E
N

C
E

 J
. S

E
M

E
N

Z
A

, I
II

, P
.C

. 
10

16
1 

P
ar

k 
R

un
 D

ri
ve

, S
ui

te
 1

50
 

L
as

 V
eg

as
, N

ev
ad

a 
89

14
5 

T
el

ep
ho

ne
: (

70
2)

 8
35

-6
80

3 

JURY INSTRUCTION NO. ______ 

Certain testimony may have been read into evidence from a deposition. A 

deposition is testimony taken under oath before the trial and preserved in writing. 

You are to consider that testimony as if it had been given in court. 

 

NEV. J.I. 2.03 (1986). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1015



 

 

 

 

16 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

L
A

W
R

E
N

C
E

 J
. S

E
M

E
N

Z
A

, I
II

, P
.C

. 
10

16
1 

P
ar

k 
R

un
 D

ri
ve

, S
ui

te
 1

50
 

L
as

 V
eg

as
, N

ev
ad

a 
89

14
5 

T
el

ep
ho

ne
: (

70
2)

 8
35

-6
80

3 

       JURY INSTRUCTION NO. ______ 

The credibility or "believability" of a witness should be determined by his or 

her manner upon the stand, his or her relationship to the parties, his or her fears, 

motives, interests or feelings, his or her opportunity to have observed the matter to 

which he or she testified, the reasonableness of his or her statements and the 

strength or weakness of his or her recollections. 

If you believe that a witness has lied about any material fact in the case, you 

may disregard the entire testimony of that witness or any portion of this testimony 

which is not proved by other evidence. 

 

NEV. J.I. 2.07 (1986). 
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JURY INSTRUCTION NO. ______ 

Discrepancies in a witness's testimony or between his testimony and that of 

others, if there were any discrepancies, do not necessarily mean that the witness 

should be discredited. Failure of recollection is a common experience, and innocent 

misrecollection is not uncommon. It is a fact, also, that two persons witnessing an 

incident or transaction often will see or hear it differently. Whether a discrepancy 

pertains to a fact of importance or only to a trivial detail should be considered in 

weighing its significance. 

 

NEV. J.I. 2.08 (1986). 
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       JURY INSTRUCTION NO. ____  

GENERAL INSTRUCTION lGI.1: 

PURPOSE OF THE TRIAL 

 The purpose of the trial is to ascertain the truth. 

 

NRS 50.115(1)(a). 
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       JURY INSTRUCTION NO. ____  

GENERAL INSTRUCTION lGI.2: 
 
ADMONITION 

 You are admonished that no juror may declare to a fellow juror any fact 

relating to this case as of his or her own knowledge, and if any juror discovers 

during the trial or after the jury has retired that he, she or any other juror has 

personal knowledge of any fact in controversy in this case, he or she shall disclose 

such situation to myself in the absence of the other jurors. 

 This means that if you learn, during the course of the trial, that you were 

acquainted with the facts of this case or the witnesses and you have not previously 

told me of this relationship, you must then declare that fact to me. You 

communicate to the court through the bailiff/marshal. 

 During the course of this trial, the attorneys for both sides and court 

personnel, other than the bailiff/marshal, are not permitted to converse with 

members of the jury. These individuals are not being anti-social; they are bound by 

ethics and the law not to talk to you. To do so might contaminate your verdict. You 

are admonished, additionally, that you are not to visit the scene of any of the acts 

or occurrences made mention of during this trial, unless specifically directed to do 

so by the court.  
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 Do not undertake any investigation of the case on your own, or endeavor to 

research legal or factual issues on your own.  

 

NRS 16.100; NRS 175.121. The first sentence of the first paragraph is taken from 

NRS 175.121, a criminal procedural statement. However, it is appropriate for use 

in civil cases as well. 
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       JURY INSTRUCTION NO. ____  

GENERAL INSTRUCTION lGI.3: 

PLEADINGS 

 This is a civil case commenced by: 

 Yvonne O'Connell, the plaintiff, against Wynn Las Vegas, LLC d/b/a Wynn 

Las Vegas, the defendant. The case is based upon a Complaint to which the 

defendant has filed a response, which we call an Answer.  

 Court: Does counsel for the plaintiff or defendant desire to have the 

Complaint and Answer read? 

 (If the pleadings are read:) 

 Court: Ladies and gentlemen, you should distinctly understand that the 

pleadings in this case are not in any sense evidence of the allegations that they 

contained. Each party has the burden of proving their respective claims or defenses 

by preponderance of the evidence. The purpose of the trial is to determine whether 

they will meet the burden. 

 

NRS 16.090. 
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       JURY INSTRUCTION NO. ____ 

GENERAL INSTRUCTION l GI.5 (MODIFIED): 

EVIDENCE, STATEMENTS OF LAWYERS AND RULINGS 

 Your purpose as jurors is to find and determine the facts. Under our system 

of civil procedure, you are the sole judge of the facts. You determine the facts from 

the testimony you hear and the other evidence, including exhibits introduced in 

court. It is up to you to determine the inferences which you feel may be properly 

drawn from the evidence. It is especially important that you perform your duty of 

determining the facts diligently and conscientiously, for ordinarily, there is no 

means of correcting an erroneous determination of facts by the jury. 

 The parties may sometimes present objections to some of the testimony or 

other evidence. It is the duty of a lawyer to object to evidence which he or she 

believes may not properly be offered and you should not be prejudiced in any way 

against the lawyer who makes objections on behalf of the party he or she 

represents. At times I may sustain objections or direct that you disregard certain 

testimony or exhibits. You must not consider any evidence to which an objection 

has been sustained or which I have instructed you to disregard. 

 Anything you may have seen or heard outside the courtroom is not evidence 

and must also be disregarded. 
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 Statements, arguments and opinions of counsel are not evidence in the case. 

However, if counsel for the parties have stipulated to any fact, you will regard that 

fact as being conclusively proved as to the party or parties making the stipulation. 

 You must not speculate to be true any insinuations suggested by a question 

asked the witness. A question is not evidence and may be considered only as it 

supplies meaning to the answer. 

 No statement, ruling, remark or comment which I may make during the 

course of the trial is intended to indicate my opinion as to how you should decide 

the case or to influence you in any way in your determination of the facts. At times, 

I may even ask questions of witnesses. If I do, it is for the purpose of bringing out 

matters which I feel should be brought out and not in any way to indicate my 

opinion about the facts or to indicate the weight I feel you should give to the 

testimony of the witness. I may, during the trial, take notes of the witness' 

testimony. You are not to make any inference from that action. I am required to 

prepare for legal arguments of counsel during this trial and, for that reason, I may 

take notes. 

 You must not be influenced in any degree by any personal feeling of 

sympathy for or prejudice against the plaintiff or defendant. Both sides are entitled 

to the same fair and impartial consideration. 
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       JURY INSTRUCTION NO. ____ 

GENERAL INSTRUCTION lGI.7 (MODIFIED): 

EVIDENCE; BURDEN OF PROOF; PREPONDERANCE OF EVIDENCE 

 There are two kinds of evidence, direct and circumstantial. Direct evidence 

is proof of a fact, such as testimony of an eyewitness. Circumstantial evidence is 

indirect evidence; that is, proof of a chain of facts from which you could find that 

another fact exists, even though it has not been proved directly. You are entitled to 

consider both kinds of evidence. The law permits you to give equal weight to both, 

but it is for you to decide how much weight to give to any evidence. It is for you to 

decide whether a fact has been proved by circumstantial evidence. 

 Whenever in these instructions I state that the burden, or the burden of proof, 

rests upon a certain party to prove a certain allegation made by him, the meaning of 

such an instruction is this: That unless the truth of the allegation is proved by a 

preponderance of the evidence, you shall find the same to be not true. 

 The term "preponderance of the evidence" means such evidence as, when 

weighed with that opposed to it, has more convincing force, and from which it 

appears that the greater probability of truth lies therein. 

 Plaintiff is seeking damages based upon her claims. Plaintiff has the burden 

of proving by a preponderance of the evidence all of the facts necessary to 

establish her claims. 
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 In determining whether a party has met this burden, you will consider all the 

evidence, whether produced by the plaintiff or defendant. 

   

Metropolitan S t e v e d o r e  Co. v. Rambo, 521 U.S. 121, 117 S.Ct. 1953 (1997); 

DirecTV, Inc. v. Webb, 545 F.3d 837 (9th Cir. 2008). 

 

See, MANUAL OF MODEL CIVIL JURY INSTRUCTIONS FOR THE NINTH 

CIRCUIT (April 2007), Instruction 1.6: "What is Evidence"; see also, Deveroux v. 

State, 96 Nev. 388, 610 P.2d 722 (1980); Crawford v. State, 92 Nev. 456, 552 P.2d 

1378 (1976) (circumstantial evidence alone may sustain a conviction). 

 

RESTATEMENT (SECOND) OF TORTS § 433B (Burden of Proof); Spaulding v. 

United States., 455 F.2d 222, 225-226 (9th Cir. 1972). 

 

See CA BAJI 2.60; see also, Seaman v. McKesson Corp., 109 Nev. 8, 846 P.2d 

280 (1993) (disease caused by the occupational environment); Corbin v. State, 111 

Nev. 378, 892 P.2d 580 (1995) (regarding entrapment: "Preponderance of the 

evidence means such evidence as, when weighed with that opposed to it, has more 

convincing force and the greater probability of truth."); also see Deiss v. Southern 

Pac. Co., 56 Nev. 169 (1936). 
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       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.6: 

EVIDENCE ADMITTED FOR LIMITED PURPOSE 

 Certain evidence was admitted for a limited purpose. At the time this 

evidence was admitted you were admonished that it could not be considered by you 

for any purpose other than the limited purpose for which it was admitted. Do not 

consider such evidence for any purpose except the limited purpose for which it was 

admitted. 

 

See, MANUAL OF MODEL CIVIL JURY INSTRUCTIONS FOR THE NINTH 

CIRCUIT (April 2007), Instruction 1.8: "Evidence for Limited Purpose"; CA BAJI 

2.05; see also, United States v. McLennan, 563 F.2d 943, 2 Fed. R. Evid. Serv. 750 

(9th Cir. 1977), cert. denied, 435 U.S. 969 (1978) (as a rule, limiting instructions 

need only be given when requested and need not be given sua sponte by the court); 

United States v. Marsh, 144 F.3d 1229 (9th Cir.1998) (when the trial court fails to 

instruct the jury in its final instructions regarding the receipt of evidence for a 

limited purpose, the Ninth Circuit examines the trial court's preliminary 

instructions to determine if the court instructed the jury on this issue), cert. denied, 

525 U.S. 973 (1998). 
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       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.7: 

EVIDENCE APPLICABLE TO ONE PARTY 

  During the trial, I explained that certain evidence could be considered as to 

only one party. You may not consider that evidence as to any other party. 

 

See CA BAJI 2.05. 
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       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.8: 

DEPOSITION AS SUBSTANTIVE EVIDENCE 

  Certain testimony has been read into evidence from a deposition. A 

deposition is testimony taken under oath before the trial and preserved in writing. 

You are to consider that testimony as if it had been given in court.  

 

NRCP 32; MANUAL OF MODEL CIVIL JURY INSTRUCTIONS FOR THE 

NINTH CIRCUIT (April 2007), Instruction 2.4: "Deposition in Lieu of Live 

Testimony." 
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       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.9: 

USE OF INTERROGATORIES OF A PARTY 

 During the course of the trial, you have heard references made to the word 

"interrogatory." An interrogatory is a written question asked by one party of 

another, who must answer it under oath in writing. You are to consider 

interrogatories and the answers to them the same as if the questions had been asked 

and answered here in court. 

 

See NRCP 33; MANUAL OF MODEL CIVIL JURY INSTRUCTIONS FOR THE 

NINTH CIRCUIT (2007), Instruction 2.09: "Use of Interrogatories of a Party." 
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       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.10: 

REQUESTS FOR ADMISSIONS 

 As permitted by law, the parties served upon each other a written request for 

the admission of the truth of certain matters of fact. You will regard as being 

conclusively proved all such matters of fact which were expressly admitted by the 

parties or which the parties failed to deny. 

 

NRCP 36; see also, Woods v. Label Investment Corp., 107 Nev. 419, 812 P.2d 

1293 (1991) ("Where demand is made upon a party for admission of facts and such 

party fails to respond to the request, matters contained therein are deemed 

admitted.") (citing Dzack v. Marshall, 80 Nev. 345, 393 P.2d 610 (1964)); 

Lawrence v. Southwest Gas Corp., 89 Nev. 433, 514 P.2d 868 (1973); Graham v. 

Carson-Tahoe Hosp., 91 Nev. 609, 540 P.2d 105 (1975) (failure to timely respond 

to the request for admissions will cause the matters therein to be deemed admitted 

even if the established matters are ultimately untrue); Smith v. Emery, 109 Nev. 

737, 856 P.2d 1386 ( 1993) ("It is well settled that failure to respond to a request 

for admissions will result in those matters being deemed conclusively 

established."). 

 

 

 

 

 

 

1030



 

 

 

 

31 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

L
A

W
R

E
N

C
E

 J
. S

E
M

E
N

Z
A

, I
II

, P
.C

. 
10

16
1 

P
ar

k 
R

un
 D

ri
ve

, S
ui

te
 1

50
 

L
as

 V
eg

as
, N

ev
ad

a 
89

14
5 

T
el

ep
ho

ne
: (

70
2)

 8
35

-6
80

3 

       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.14: 

CHARTS AND SUMMARIES 

 Certain charts and summaries have been received into evidence to illustrate 

facts brought out in the testimony of some witnesses. Charts and summaries are 

only as good as the underlying evidence that supports them. You should therefore 

give them only such weight as you think the underlying evidence deserves. 

 

See, Federal Rules of Evidence, Rule 1006, 28 U.S.C.A.: "Summaries"; see also, 

United States v. Nguyen, 267 Fed.Appx. 699 (9th Cir. 2008) (the court noted that 

the District Court properly instructed the jury that the charts and summaries were 

only as good as the underlying evidence on which they were based); United States 

v. Poschwatta, 829 F.2d 1477 (9th Cir. 1987) (holding that admission of a chart 

summarizing income figures already admitted into evidence, while perhaps not the 

best practice, was not an abuse of discretion); United  States v. Gardner, 611 F.2d 

770 (9th Cir. 1980) (holding that admission of a chart summarizing the defendant's 

financial status was well within the discretion of the trial court pursuant to 

Fed.R.Evid. 61 l (a)); United States v. Krasn, 614 F.2d 1229 (9th Cir. 1980) 

(holding that charts should not have been admitted, but that it was harmless error as 

the defendant had an opportunity to challenge the facts and data upon which the 

charts were based and the court gave a limiting instruction); United States v. 

Gardner, 611 F.2d 770 at *776 (noting the defendant's opportunity to cross-

examine the government witness who prepared the chart and finding no reversible 

error in admission of chart). 
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       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.15: 

ATTORNEY'S RIGHT TO INTERVIEW WITNESS 

 An attorney has a right to interview a witness for the purpose of learning 

what testimony the witness will give. The fact that the witness has talked to an 

attorney and told that attorney what she would testify to does not, by itself, reflect 

adversely on the truth of the testimony of the witness. 

 

Cacoperdo v. Demosthenes, 37 F.3d 504 (9th Cir.1994) ("[B]oth sides have the 

right to interview witnesses before trial."); United States v. Rich, 580 F.2d 929 (9th 

Cir. 1978) ("Abuses can easily result when officials elect to inform potential 

witnesses of their right not to speak with defense counsel."); United States v. 

Black, 767 F.2d 1334 (9th Cir. 1985) ("Absent a fairly compelling justification, the 

government may not interfere with defense access to witnesses.") cert. denied, 474 

U.S. 1022, 106 S.Ct. 574, 88 L.Ed.2d 557 (1985). 
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       JURY INSTRUCTION NO. ____ 

EVIDENCE INSTRUCTION 2EV.16: 

JURORS NOT TO CONDUCT INDEPENDENT INVESTIGATION 

 You must decide all questions of fact in this case from the evidence received 

in this trial and not from any other source. You must not make any independent 

investigation of the facts or the law or consider or discuss facts as to which there is 

no evidence. This means, for example, that you must not on your own visit the 

scene, conduct experiments or consult reference works for additional information. 

 

Rowbottom v. State, 105 Nev. 472, 779 P.2d 934 (1989) (juror misconduct, in 

which juror conducted independent investigation of crime, which was a prejudicial 

error which entitled defendant to new trial even though juror did not share her 

findings with other jurors until penalty phase of trial); Meyer v. State, 119 Nev. 

554, 80 P.3d 447 (2003) (jurors are prohibited from conducting an independent 

investigation and informing other jurors of the results of that investigation). 
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       JURY INSTRUCTION NO. ____ 

EXPERTS INSTRUCTION 3EX.1: 

EXPERT WITNESS: GENERAL 

 A witness who has special knowledge, skill, experience, training or 

education in a particular science, profession or occupation is an expert witness. An 

expert witness may give his or her opinion as to any matter in which he or she is 

skilled. 

 You should consider such expert opinion and weigh the reasons, if any, 

given for it. You are not bound, however, by such an opinion. Give it the weight to 

which you deem it entitled, whether that be great or slight, and you may reject it, if, 

in your judgment, the reasons given for it are unsound. 
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      JURY INSTRUCTION NO._______ 

EXPERTS INSTRUCTION 3EX.3: 

EXPERT WITNESS: RELIANCE UPON MATTERS NOT ADMITTED IN 

EVIDENCE 

  An expert witness has testified about his reliance upon books, treatises, 

articles, and statements that have not been admitted into evidence. Reference by 

the expert witness to this material is allowed so that the expert witness may tell you 

what he relied upon to form his opinions. You may not consider the material as 

evidence in this case. Rather, you may only consider the material to determine 

what weight, if any, you will give to the expert's opinions. 

 

NRS 50.285; NRS 50.305; see also, Prabhu v. Levine, 112 Nev. 1538, 930 P.2d 

103 (1996).  

 

See NRS 51.255 regarding learned treatises. The statute does allow learned 

treatises into evidence. Learned treatises are another way of proving deviation from 

the standard of care. 
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      JURY INSTRUCTION NO._______ 

EXPERTS INSTRUCTION 3EX.4: 

EXPERT WITNESS: HYPOTHETICAL QUESTION 

 A hypothetical question has been asked of an expert witness. In a 

hypothetical question, the expert witness is told to assume the truth of certain facts, 

and the expert witness is asked to give an opinion based upon those assumed facts. 

You must decide if all of the facts assumed in the hypothetical question have been 

established by the evidence. You can determine the effect of that admission upon 

the value of the opinion. 

 

Wrenn v. State, 89 Nev. 71, 506 P.2d 418 (1973) (rejecting expert opinion 

testimony because assumed facts were not established). 

 

NOTES 

 An earlier Nevada pattern jury instruction was reprinted from BAJI, and 

provided that if a fact contained in the hypothetical question is not established, the 

jurors can determine the "effect of that omission upon the value of the opinion." 

NEVADA PATTERN JURY INSTRUCTIONS, CIVIL (Lexis-Nexis), Nev. J.I. 

2.12. This is somewhat inconsistent with Wrenn v. State, supra, and perhaps 

inconsistent presentation of expert testimony. The old instruction seemed to 

assume that the expert witness only rendered one opinion and that opinion was 

based upon a hypothetical. In fact, expert witnesses may render numerous opinions 

during their testimony, one or more of which may be based upon a hypothetical 

question. This revised instruction now provides that the jurors should simply 
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disregard the response to the hypothetical question, if the party has not proven all 

of the facts in the hypothetical question. Thus, the failure of the proof of the 

evidence does not impact the remaining opinions of the witness. Rather, the 

weighing of that evidence is covered in a separate expert instruction. 
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      JURY INSTRUCTION NO._______ 

NEGLIGENCE INSTRUCTION 4NG.3: 

NUMBER OF WITNESSES 

 The preponderance, or weight of evidence, is not necessarily with the greater 

number of witnesses. 

 The testimony of one witness worthy of belief is sufficient for the proof of 

any fact and would justify a verdict in accordance with such testimony, even if a 

number of witnesses have testified to the contrary. If, from the whole case, 

considering the credibility of witnesses, and after weighing the various factors of 

evidence, you believe that there is a balance of probability pointing to the accuracy 

and honesty of the one witness, you should accept his or her testimony. 

 

Baker v. Morton, 79 U.S. 150 (1870). 
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      JURY INSTRUCTION NO._______ 

NEGLIGENCE INSTRUCTION 4NG.9 (MODIFIED): 

INTRODUCTORY INSTRUCTION; SINGLE LEGAL BASIS 

 The plaintiff seeks to establish a claim of negligence. When I use the word 

"negligence" in these instructions, I mean the failure to do something which a 

reasonably careful person would do, or the doing of something which a reasonably 

careful person would not do, to avoid injury to themselves or others, under 

circumstances similar to those shown by the evidence.  I will now instruct on the 

law relating to this claim. 

 

RESTATEMENT (SECOND) OF TORTS § 283; Spaulding v. United States, 455 

F.2d 222 (9th Cir. 1972). 

CA BAJI 3.10. 
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      JURY INSTRUCTION NO._______ 

NEGLIGENCE INSTRUCTION 4NG.7: 

RESPECTIVE BURDENS OF PLAINTIFF AND DEFENDANT; 

GENERAL 

 The plaintiff has the burden of proving by a preponderance of the evidence 

all of the facts necessary to establish the following: 

 That defendant owed a duty to plaintiff; 

 That defendant breached that duty; 

 That defendant's breach was the proximate cause of plaintiff's injuries; 

 That plaintiff suffered damages. 

 

CA BAJI 2.60; Radius v. Travelers Ins. Co., 87 F.2d 412 (9th Cir. 1937); Clark 

v. State, 95 Nev. 24, 588 P.2d 1027 (1979); NRS 47.180. 
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       JURY INSTRUCTION NO.______ 

NEGLIGENCE INSTRUCTION 4NG.20: 

COMPARATIVE NEGLIGENCE: DEFINITION; EFFECT 

 The plaintiff may not recover damages if her comparative negligence is 

greater than the negligence of the defendant.  However, if the plaintiff is negligent, 

the plaintiff may still recover a reduced sum so long as her comparative negligence 

was not greater than then the negligence of the defendant. 

 If you determine that the plaintiff is entitled to recover, you shall return by 

verdict the total amount of damages sustained by the plaintiff without regard to her 

comparative negligence and you shall indicate the percentage of negligence 

attributable to each party. 

 The percentage of negligence attributable to the plaintiff shall reduce the 

amount of such recovery by the proportionate amount of such negligence and the 

reduction will be made by the Court. 
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      JURY INSTRUCTION NO._______ 

NEGLIGENCE INSTRUCTION 4NG.8: 

RESPECTIVE BURDENS OF PLAINTIFF AND DEFENDANT; 

NEGLIGENCE AND COMPARATIVE NEGLIGENCE 

 The plaintiff has the burden to prove: 

 1. That the defendant was negligent, 

  2.  That the plaintiff sustained damage, and 

 3.  That such negligence was a proximate cause of the damage sustained 

by the plaintiff. 

 The defendant has the burden of proving, as an affirmative defense: 

 1. That the plaintiff was negligent, and 

 2. That plaintiff's negligence was a proximate cause of any damage 

plaintiff may have sustained. 
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      JURY INSTRUCTION NO._______ 

NEGLIGENCE INSTRUCTION 4NG.13 

NEGLIGENCE: PROXIMATE CAUSE: DEFINITION 

 When I use the expression "proximate cause," I mean a cause which, in 

natural and continuous sequence, unbroken by any efficient intervening cause, 

produces the injury complained of and without which the result would not have 

occurred. It need not be the only cause, nor the last or nearest cause. It is sufficient 

if it concurs with some other cause acting at the same time, which in combination 

with it, causes the injury. 

 

Goodrich & Pennington Mortgage Fund, Inc. v. J.R. Woolard Inc., 120 Nev. 777, 

784, 101 11 P.3d 792, 797 (2004) citing Taylor v. Silva, 96 Nev. 738, 741, 615 

P.2d 970, 971 (1980) (quoting Mahan v. Hafen, 76 Nev. 220, 225, 351 P.2d 617, 

620 (1960)); Dow Chemical Co. v. Mahlum, 114 Nev. 1468, 1481, 970 P.2d 98, 

107 (1998); RESTATEMENT (SECOND) OF TORTS § 431. 
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JURY INSTRUCTION NO._______ 

NEGLIGENCE INSTRUCTION 4NG.17: 

CONCURRENT CAUSE 

 More than one person may be to blame for causing an injury. If you decide 

that the defendant was negligent and that its negligence was a proximate cause of 

injury to the plaintiff, it is not a defense that some third person who is not a party 

to the suit may also have been to blame. However, if you decide that the sole 

proximate cause of injury to the plaintiff was the conduct of some person other 

than the defendant, then your verdict should be for the defendant. 

 

RESTATEMENT (SECOND) OF TORTS §§ 439, 390, 442B, 495; CA BAJI 3.77. 
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       JURY INSTRUCTION NO.______ 

NEGLIGENCE INSTRUCTION 4NG.15: 

ORDINARY CARE: ADULT: DEFINITION 

 When I use the words "ordinary care," I mean the care a reasonably careful 

person would use under circumstances similar to those shown by the evidence. The 

law does not say how a reasonably careful person would act under those 

circumstances. That is for you to decide. 

 

RESTATEMENT (THIRD) OF TORTS § 7; RESTATEMENT (SECOND) OF 

TORTS § 283 Comment C; CA BAJI 3.00. 
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JURY INSTRUCTION NO.______ 

PREMISES LIABILITY INSTRUCTION 8PML.1 (MODIFIED): 

LANDOWNER LIABILITY: OWNER REASONABLE CARE 

 An owner of land must exercise reasonable care not to subject others to an 

unreasonable risk of harm. An owner of land must act as a reasonable person under 

all the circumstances including the likelihood of injury to others, the probable 

seriousness of such injuries, and the burden of reducing or avoiding the risk. 

 

Riley v. OPP IX, L.P., 112 Nev. 826, 919 P.2d 1071 (1996); Moody v. Manny's 

Auto Repair, 110 Nev. 320, 329, 871 P.2d 935, 941 (1994).  
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       JURY INSTRUCTION NO.______ 

PREMISES LIABILITY INSTRUCTION 8PML.6: 

LANDOWNER LIABILITY: FOREIGN SUBSTANCE ON FLOOR: 

FAILURE TO REMEDY 

 Where the foreign substance is the result of the actions of persons other than 

the business or its employees, liability will lie only if the business had actual or 

constructive notice of the condition and failed to remedy it, or failed to reasonably 

prevent or inspect or discover the condition. 

 

Sprague v. Lucky Stores, Inc., 109 Nev. 247, 250, 849 P.2d 320, 322 (1993). 
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JURY INSTRUCTION NO.______ 

PREMISES LIABILITY INSTRUCTION 8PML.3 (MODIFIED): 

LANDOWNER LIABILITY: OWNER EXERCISE OF REASONABLE 

CARE 

 The owner or occupier of property is not liable to one injured on the property 

where the injury resulted from a danger which was obvious or should have been 

observed in the exercise of reasonable care.  In addition, a person should exercise 

reasonable self-protection in encountering the danger. 

 

Gunlock v. New Frontier Hotel Corp., 78 Nev. 182, 370 P.2d 682 (1962); Foster v. 

Costco Wholesale Corp., 2012 Nev. LEXIS 123, *8, 291 P.3d 150 (Dec. 27, 2012). 
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       JURY INSTRUCTION NO.______ 

PERSONAL INJURY DAMAGES INSTRUCTION SPID.9: 

CLOSING INSTRUCTION 

 Whether any of these elements of damage have been proven by the evidence 

is for you to determine. Neither sympathy nor speculation is a proper basis for 

determining damages. However, absolute certainty as to the damages is not 

required. It is only required that plaintiff prove each item of damage by a 

preponderance of the evidence.  

 

Quintero v. McDonald, 116 Nev. 1181, 14 P.3d 522 (2000). 
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