Tiv. Rose ~ Exhibit List
Case No. A-15-719105-B

NO.

EXHIBIT
DESCRIPTION

BATES NO.

DATE
OFFERED

OBJECTION

DATE
ADMITTED

17

Email conrespondence
between Brad Anthony
and Elizabeth Gold, dated
March 12, 2014,

ROSEQ00095 -
ROSEO00097

SO /6

18

Email correspondence
berween Brad Anthony
and Elizabeth Gold, dated
March 19, 2014.

ROSEOG00098 -
ROSEO000100

SO 6/

/
7

/
;
5

i

19

Email correspondence
between Brad Anthony,
Elizabeth Gold, and Gary
Diragul, dated March 25,
2014,

ROSE000101-
ROSE000103

PP ——

/
\

20

Email correspondence
between Brad Anthony
and Elizabeth Gold, dated
April 4, 2014,

ROSE000104

21

Email correspondence
between Brad Anthony
and Ehizabeth Gold, dated
April 7, 2014,

ROSEO00105 -
ROSE000106

22

Email correspondence
between Brad Anthony
and Elizabeth Gold, dated
April 15, 2014,

ROSEOO0107 -
ROSE000108

23

Email correspondence
between Brad Anthony,
Elizabeth Gold, and Gary
Diragul, dated April 21,
2014,

ROSE000111

24

Email correspondence
between Brad Anthony
and Elizabeth Gold, dated
April 24, 2014,

ROSEGO0087

25

Email correspondence
between Brad Anthony
and Elizabeth Gold, dated

April 25, 2014, 8t 7:53 am,

ROSE000088-
ROSE000089

/
\
/
8

26

Email correspondence
between Brad Anthony
and Elizabeth Gold, dated
April 25, 2014, at 8:51am,

ROSEO00090

.
/
/

N
/
)

27

Email correspondence
between Brad Anthony
and Elizabeth Gold, dated
April 25, 2014, at 15:58
pa,

ROSE000109 -
ROSE000110

o ¢ /e

e

JO &6/
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Tiv, Rose — Exhibit List
Case No. A-15-7191065.B

EXHIBIT DATE PATE
NO. | DESCRIPTION BATESNO. | oppgrep | OBVECTION |\ yMITTED
Fifth Amendment to Lease
Agreement between
28 | Treasure Island, LLC and igggﬁgi? B _
Rose, LLC, dated April SO 6 /6| A0 SO & -/6
30, 2014, Vs /
Subordination, Non-
Disturbance and Attomey
29 Agreement between Rose, | ROSE000044-
LLC and Senor Frogs Las | ROSEQQ0051
Vegas, LLC, dated May 6,
2014,
30 Amended Sublease, dated | TILLCGO0039 —
May 6, 2014. TILLCOO00S2
Letter from Kim to
31 Solomondated June 12, THLCOB0O19
2014,
Letter from Williams to
32 | Gary Dragul dated August | TILLC000020
13,2014,
Letter dated September 17
T TILLCBO0021 —
33 | 2014 from Anthony to TILLCO00023 /
Andrew Solomon.
34 Septe:mb.er 22., 2014 USPS TILLC000024 ( \ )
tracking invoice.
Letter from Griffis to
35 Rose, LLC dated January | TILLCG00025
2, 2015,
Letter dated January 7,
2015 from Gold to
36 Treasure Island, LLC, TILLC000026
attention Griffis,
Letter dated January 13
: TILLCOD0027 -
37§ 2015 from Anthony to
Dragul, TILLCO00028 / K \
18 Letter dated May 14, 2015 | TILLC000029 —
from Anthony to Dragul. | TILLC000030
Fed Ex Tracking for May
391 14,2015 Default Letter. | 1 LLC000096 / ( \
Correspondence dated ) ) /
May 28, 2015, from
Brenoch R. Wirthlin, Esq.
40 o Gary J, Dragal ROSEO00052
regarding Termination of - Al o A
L /6 /6 SO~6-/¢
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T1v. Rose — Exhibit List

Case No. A-15-719105-B

NO.

EXHIBIT
DESCRIPTION

BATES NO.

DATE
OFFERED

OBJECTION

DATE
ADMITTED

41

May 28, 2015 letter
noticing termination of
lease and Fed Ex delivery
confirmations.

TILLCO00083 ~
TILLC000091

/OG-

wo-

(o= 66

42

Correspondence dated
May 29, 2018, from Gary
Dragul to Najam Khan and
Brad Anthony, Esq.
regarding Treasure Island
Lease Notice,

ROSE000053-
ROSE000062

43

Letter dated May 29, 2015
from Dragul to Kahn and
Anthony.

TILLCO00031 —
TILLCO00032

\

44

Correspondence with
attachments and fax
confirmation dated June 3,
2015, from Gary J. Dragul
to Najam Khan, and
shipping label with June
rent check pavment,

ROSEO00063-
ROSE000070

45

Comrespondence with
attachments and fax
confirmation dated June 3,
2015, from Gary §. Dragul
to Najam Khan, co: Brad
Anthony, and shipping
label with June rent check
payment {o Jerry Griffis,
regarding Treasure Island
Payment Notice, attached
hereto in electronic
format,

ROSEQ00071-
ROSEO000078

46

Facsimile transmission
dated June 3, 2015, from
Rose, LLC to Treasure
island, LLC, attention
Brad Anthonv, six pages.

TILLCO00033 ~
TILLC000038

47

Refusal of FedEx delivery
of June rent check to Jerry
Griffis, dated June 4,
2015, attached hereto in
electronic format,

ROSE000079

48

Refusal of FedEx delivery
of June 3, 2015
correspondence to Brad
Aunthony, dated June 4,
20135,

ROSEQG00080

\
/
\
/
\
(

(
)
8
|
5

JO ¢ /6

JO ¢/
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T1v. Rose ~ Exhibit List
Case No., A-15-719105-B

NO.

EXHIBIT
DESCRIPTION

BATES NO.

DATE
OFFERED

OBJECTION

DATE
ADMITTED

49

Refusal of FedEx delivery
of June 3, 2015
correspondence to Najam
Khan, dated June d, 2015,

ROSEOO00B]

/076 -/6

/O“éf/(/

/

30

June 1, 2015 Email from
Abigail Watts-FitzGerald
to Patrick Sheehan.

TILLCO00097

/

[

51

Copy of check no. 6451, in
the amount of
$168,127.00, made
pavable to Treasure Island,
LLC from Rose, LLC,
dated Qctober 30, 20135,

ROSEQ00084

52

Delivery confirmation
from USPS for October
30, 2015 Jetter sent to
Maexico.

TILLCO00092 ~
TILLCO00093

33

Correspondence dated
October 31, 2015, from
Brad R. Anthony to Susan
Markusch regarding
Percentage Rent, with
Certified Mail envelope
dated October 30,2015,

ROSEQ00082-
ROSEQ00083

Jo b/

,(7
;
/

/f/e:?>

SO G- Je

54

Deposition of Gary Dragul
taken on November 18,
2015,

ok XS BITSY

EEDDOED S

< DEFOI/TPOA

L0G K

55

December 23, 2015 Letter
from Susan E. trench re:
“Loan Repayment” letter.

TILLC000094

Jomt-pe

Al

SO & /b

56

March 21, 2016 Letter
from Susan Trench re:
Loan Repavment,

TILLCO00095

SO~ /6

AO

/066

57

Deposition of Brad

Anthony taken on March - £ &0 173 /7 i/

30, 2016,

v ED DEP. SE€

o A E TS TP A

v L06- K

58

Rose, LLC s Trial Brief
dated June 29, 2016,

/SO & /6

A©

/076 /b

59

Affidavit of David
Krouham in Support of
Rose’s Trial Brief,

(

60

Affidavit of Gary Dragul
in Support of Rose’s Trial
Brief.

/

(
/

61

Treasure Island, LLCs
Trial Brief dated June 29,
2016,

SO 6-/6

A©

o-¢ S
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Tlv. Rose — Exhibit List
Case No. A-15-719105-B

NO.

EXHIBIT
DESCRIPTION

BATES NO.

DATE
OFFERED

OBJECTION

DATE
ADMITTED

62

Affidavit of Brad Anthony
in Support of T1"s Trial
Brief,

O 6/

Y A

63

Deposition of David
Krouham taken on
September 15, 2016,

X XHIBIT

DA RELEDDID.

e LEPESI DI a0 L6 K

64

September 11,2015
Notice of Lease Default
sent by Rose to T1

Je 6/t

N JO~ & ~/k

65

November 18,2015
Notice of Lease Default
sent by Rose 1o Tl

Jo—¢-/é

NO /O~ 6~ /b

2/

CHE Gt DATED LG/
}p‘w;&é}é?}.&ﬁ

o

07/l

SIS

Yo v s

¢7

EETTER. PO’ T I . Jp

o5

S afa ey OF CHECLT
W BACK ~¢°

ROE 13/ WIBAE 2

(R 7

72/ D=7 Ll

g

o 7/

S2FP

Ip=7-16
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EXHIBIT(S) LIST
Case No.. A719105 Trial Date: OCToBER. ¢, 20/ éﬁ%}
Dept. No.:  Xli

WOQE: fon. 7 /2408000 Gorzale2

Court Clerk: DL CE 'epm

Plaintifft TREASURE ISLAND, LLC \
e S R R R Recorder, Il ) AwkAS

Counsel for Plaintift. - oy 72/c swmepis 58

Vs,
Defendant: ROSE LLC

Counse! for Defendant: MICH Atz Vaps, EIB.,"
SB/LEL MARSHALL ETR .

TRIAL BEFORE THE COURT

DEMONSTRATIVE EXHIBITS

Exhibit Date Date
Number | Exhibit Description Offered | Objection | Admitied
Meortor

PL | Jommary oF checes (1 page) 24 |
Y~ |CALENDAR/ ToMsa /by PR VAR U CLOSING ARG LAasAT) o-F—4 |

AJNEESAV T
D3 | TREASOMS ki Y T T K ENTITUED TOFREVAN ﬁ;ﬁmmf) 1 0 "7/

Printed October 7, 2016



EIGHTH JUDICIAL DISTRICT COURT CLERK'S OFFICE

NOTICE OF DEFICIENCY
ON APPEAL TO NEVADA SUPREME COURT

MICHAEL C. VAN, ESQ.

8985 S. EASTERN AVE., SUITE 100

LAS VEGAS, NV 89123
DATE: December 13, 2016
CASE: A-15-719105-B

RE CASE: TREASURE ISLAND, LLC vs. ROSE, LLC

NOTICE OF APPEAL FILED: December 7, 2016
YOUR APPEAL HAS BEEN SENT TO THE SUPREME COURT.
PLEASE NOTE: DOCUMENTS NOT TRANSMITTED HAVE BEEN MARKED:

X $250 — Supreme Court Filing Fee (Make Check Payable to the Supreme Court)**
- Ifthe $250 Supreme Court Filing Fee was not submitted along with the original Notice of Appeal, it must be
mailed directly to the Supreme Court. The Supreme Court Filing Fee will not be forwarded by this office if
submitted after the Notice of Appeal has been filed.

$24 — District Court Filing Fee (Make Check Payable to the District Court)**

$500 — Cost Bond on Appeal (Make Check Payable to the District Court)**
- NRAP 7: Bond For Costs On Appeal in Civil Cases

O Case Appeal Statement
- NRAP 3 (a)(1), Form 2

O Order
O Notice of Entry of Order

NEVADA RULES OF APPELLATE PROCEDURE 3 (a) (3) states:

“The district court clerk must file appellant’s notice of appeal despite perceived deficiencies in the notice, including the failure to
pay the district court or Supreme Court filing fee. The district court clerk shall apprise appellant of the deficiencies in
writing, and shall transmit the notice of appeal to the Supreme Court in accordance with subdivision (e) of this Rule with a
notation to the clerk of the Supreme Court setting forth the deficiencies. Despite any deficiencies in the notice of appeal, the clerk
of the Supreme Court shall docket the appeal in accordance with Rule 12.”

Please refer to Rule 3 for an explanation of any possible deficiencies.

**Per District Court Administrative Order 2012-01, in regards to civil litigants, "...all Orders to Appear in Forma Pauperis expire one year from
the date of issuance." You must reapply for in Forma Pauperis status.



Certification of Copy

State of Nevada ss
County of Clark } .

I, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated
original document(s):

NOTICE OF APPEAL; CASE APPEAL STATEMENT; DISTRICT COURT
DOCKET ENTRIES; CIVIL COVER SHEET; FINDINGS OF FACT AND CONCLUSIONS OF LAW,
NOTICE OF ENTRY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW; DISTRICT COURT
MINUTES; EXHIBITS LIST; NOTICE OF DEFICIENCY

TREASURE ISLAND, LLC,
Case No: A-15-719105-B
Plaintiff(s),
Dept No: XI
VS.
ROSE, LLC,
Defendant(s),

now on file and of record in this office.

IN WITNESS - THEREQF; I have hereunto
Set my hand and-Affixedthe seal ofithe
Couit at-my-office,-Las.Vegas; Nevada

This. 13 dayof December 2016.

Steven'D. Grierson: Clerk of the.Court

M Vg

Heather Ungermann;-DeputyClerk




SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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Electronically Filed
12/07/2016 03:54:50 PM

CLERK OF THE COURT

NOAS

MICHAEL C. VAN, ESQ.

Nevada Bar No. 3876

SAMUEL A. MARSHALL, ESQ.

Nevada Bar No. 13718

SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123

Telephone: (702) 478-7770

Facsimile: (702) 478-7779

Email: michael@shumwayvan.com
samuel@shumwayvan.com

Attorneys for Defendant/Counterclaimant

Electronically Filed
Dec 19 2016 09:28 a.m
Elizabeth A. Brown
Clerk of Supreme Court

DISTRICT COURT
CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
limited liability company,
Case No.:  A-15-719105-B
Plaintiff Dept. No.:  XI

V.

ROSE, LLC, a Nevada limited liability
company,

Defendant NOTICE OF APPEAL

ROSE, LLC, a Nevada limited liability
company,

Counterclaimant
V.

TREASURE ISLAND, LL.C, a Nevada
limited liability company,

Counterdefendant

Please take notice that Defendant/Counterclaimant, Rose, LLC (“Rose”), by and through
its counsel of record, Michael C. Van, Esq. and Samuel A. Marshall, Esq. of the law firm of
SHUMWAY VAN, hereby appeals to the Supreme Court of Nevada from:

1. All judgments and orders in this case;

Page 1 of 3

Docket 71941 Document 2016-39284



SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

I

Nl N D

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2. The “Findings of Fact and Conclusions of Law” filed November 7, 2016, notice of
entry of which was served electronically on November 7, 2016 (Exhibit A); and
3. All rulings and interlocutory orders made appealable by any of the foregoing.

DATED this 7" day of December, 2016.

SHUMWAY VAN

By: /Q?WNV\/M/(G@O “
IS\VC)H’AEL C-VAN, ESQ.
évada Bar No. 3876
SAMUEL A. MARSHALL, ESQ.
Nevada Bar No.13718
8985 S. Eastern Ave. Suite 100

Las Vegas, Nevada 89123
Attorneys for Defendant/Counterclaimant

Page 2 of 3




AY VAN

7
£

SHUMW

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that the foregoing NOTICE OF APPEAL was

submitted electronically for filing and/or service with the Eighth Judicial District Court on the
ZE day of December, 2016 to all parties appearing on the electronic service list in Odyssey E-
File & Serve (Wiznet).

! H

An @yee of Shumway Van

Page 3 of 3




EXHIBIT A



17

18

iz

20

NEOQ

FEMNNEMORE CRAIG, P.C,
Patrick J. Shechan {Bar No, 3812}
John H. Mowbray (Bar No. 11404}
360 8. Fourth Street, Suite 1440
Las Vegas, NV 83141

Tel: {(702) 692-8011

Fax: (702} 692-8094

Email: pshechan@fvlaw.com
Attorneyy for Treasure islond, LLC

Electronically Filed
11/07/2016 04:56:17 PM

R

CLERK OF THE COURT

DISTRICT COURY

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited
Hability company;

 CASE NOo A-18.719185.B
DEPT.: Al

NOTICE OF ENTRY OF FINDBINGS OF
FACT AND CONCLUSIONS OF LAW

Plaintiff,
¥g,
ROSE, LI1C, a Nevada limited Hability
COMpPany.

Diefendant,
ROSE, LLC, a Nevada limited Bability
COmpany,

Counterchuamant,
- vs,

TREASURE ISLAND, LLC, a Nevada Hmiled
Hability company,

Counterdefendant.

TO:  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the

FINDINGS OF FACT AND CONCLUSIONS OF LAW was entered in the above-




1 | referenced matier on the 7

" day of November, 2018, a copy of which is sttached hereto.
2 Dhated this 7 day of November, 2016,

FENNEMORE CRAIG, P.C,

By: /s/ Patrick J. Shechan

g Patrick J. Shechan (Bar No. 3812}
John H, Mowhray (Bar Ne. 1140
7 1400 Bank of America Plaza

300 South Fourth 8t 14" Floor

2 Las Vegas, NV 89101
Astorneys for Treasure Iland, LLC

W

i4a

11

iz

i3

i4

is

iz

17

ig

FRNMEMORE CRAIG
ATTOBRRYS
LaS VEIAR

[




9]

iad

ig

it

kR
A

CERTIFICATE OF SERVICE
Pursuant to NRCP 5{b}, [ hereby certify that { am an employee of Fennemore Craig,

P.C. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS

OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record
and/or parties by electronic transmission to all parties appearing on the cloctronic service

fist in Odyssey E-File & Serve (Wiznet):

E-Bervice Master List
For Csse

Fennemore Cralg, B.O,
Contact

Shumway Van _
Contact

/s/ Adam Miller

An Employes of Fennemeore Craig, P.C.

]
5]
t




b

[

%
ek

[ea]

Y

H
[9:33

- Artorney for Plain

Pateick §. Sheshun (NV Bar Mo, 3812)
John H. Mowbray 4V Bage No, 1148)
FEMNEMORE CRAIG, PO

300 8, 4 Sereet, Suite 1408

Las, Vegas, Mevada 85181

Telephong: {7023 692-8000

Facsimile: {702y 692-8099

Emaib paduebaisitlaweom

s Troasure Isfond, LLC

Ercironically Fied
HAOTI2018 11:08:24 AM

CLERK OF THE COURY

BISTRICT COURT
CLARE COURTY, NEVADA

TREASURE ISLAND, LLO, a Nevada
fimited Hability company,

Plainiift,

ROSE, LLO, & Neveda Himited liability company,

Dofendant,

Ceounterclaimant,

¥,

- TREASURE ISLAWD, LI, 2 Nevads Huoited
Hability company,

Counderelaimant,

CASENO. A-15-T19105-8
' DEPT. NG, XXX

FINDINGS OF FACT ARD
CONCLUSIONS OF LaW

i. FIMBINGS OF FACT.

i On o about Apeil 13, 2001, Plaintiff, Treasuwre lsland, orieved e a Lease

Agreement (“Leass™} with Defendant, Rose, LEC ("Rose™)

E2N

2 Purguant to the terms of the Lease, Treasure [siand leased spuee to Rose inside the

Treasure [sland Hotel and Casloo in Las Vegas, Nevads (the "Froperty”)

3, e of Rowe's obligstions under the Leass wayg (o tmely pay vonl,




HosNERT

ACTORNLYS

doa§ Wraag

[

ot
33T
(R

P
o0

2%

bl
Lo

BRI

4, Per the Leage, vent came in two forms: minimum nonthly rent, and quarterly rest
i an smount equal o 73 of modified gross sales,

5. The Lease provided that the vent for gross sales wonld be peid pursuant o g certdin
formula and that, within 30 davs of the ond of each quarter during the lease term, Rose would
deliver t landlord a writing seiting forth the amount of tonant’s gross sales made during sach
month of the preceding calondar quarter and, concurrontly therewith, pay the landlord the
percentage vend due and payable for the preceding calendar quaster,

&, Im August, 2017, Treasure Island became sware thet Bose was delinguent in
paying several of i contracions,

7. Prie 0 g coneern that thin failue o pay construction costs could result in g hen |
aguinst the Property, Treasurs [sland, through Hs General Counsel, Brad Anthony (MAnthony™,
sentt RBose a lolisy reminding i thet no Hens wers pormitied ander the Lease.

8. This dottor was sond in strict compliance with the Lease’s notics mqaximmzﬁs?
which staied that any notices would be sent o Rose &t a cerinin addvesy attention Susan Markuseh
with a carbon copy o Operadora.”

9. Shortly alter that letter was send, Gary Draguld, Presidest of Rose CDragul”™), valled
Mir. Anthony to discuss the letter that Rose veceived and (0 request further relief from the loan |
repayment obligation it had with Treasure Island,

16, During that osll, Dragul specifically vequested thar Antbeny sead sl future
correapondences dealing with the Treaswre Island-Rose relationship directly and ouly to him.

i1, Although Mr. Dragud lestified that s memory of the conversaiion was different
in that be believed Mr. Anthony suggestzd that Rose designate one person from Rose whom |
Treasure Istand could desl with in the future he nevertheless agreed that he did in fact wll Mo

Anthony to make all farors communications © hine, The Cowrt finds that My, Dragul did in faot

telt Frad Anthony to send all felure notives (o him and him alone (not Operadora of anyone elsc),

Py way of & Fifth Amendment to the leass the netios addrasses were changed to state that any sotices 16 Rose wWere

te be sent i 2 coriain addrass withowt specifving any ndividusl and w up«@raésssa #i both the original addeess Bsted
and 1o w hlami oy finm,




8 My Anthony’s testimony regarding My, Dieaguls reguest 1o change the notice was

]
sk more oredible than Mr. Dragol’s wstimony related o the esue. For examgde, during his
deposition by, Dragul stated he did not recall any conversation with My, Anthony after the
August 317 letter which contained the notices set forth {n the lease. However, during the first day
of testimeony upon oxmnination of his own counsel he outlined what he believed oocurred during |
& : |
the comversation. Then, upon gusstioning from the Cowt he alao cutlined what he believed
4
socpred duriag the covversgtion, Then, upon beisg oross-examined by Plaindif s counsel he
agaln stated that he did not recall any couversstion talkdng place. Plaintifs counsel asked the
el
guestion a8 ollews,
TH
3 Sir, do you recall g otelephone conversation that you Eme;% with
K] M, &g z%mn:;v following receipt of this Jotter [the August 31, 2612 letter)?
12§ Ao by M Dieagad T do now,

4§ Teanseript at page 33 Hoes 228 and also af page 34 hoes 527, This just after hes response to the

14§ Cowt clewdy acknowledgiog the conversation.  See pages 18 and 19, Indeed, the next letter

15 § between the paties references the conversation belween Mr. Anthony and Mr. Dragol so the

g conversation toust have taken place and T roust of tsken place in between the August 317
e oo § Remisrys b (355( g L T s vasiy g if ‘E a«i

17 & correspondence and September 197 correspondence whieh foilowed,

g [N The Court finde that the parties agreed that any further notices would be sent

1o § aolely to Me Dragul,

T4, On September 19, 3012, Anthony sent a letter foliowing up oo Mr. Dragul's
51 & request reganding the construction loan sepayrent,

e 15, Mr. Asthony complied with Dragul’s veguest for how notics should be provided .
and sent the lelier divectly 1o Dragul and without Operadora baing cavbon copisd,

i6. In the yeare that followed, Treasure Island send numercns comususications ©

o Ross,

s 17, I esch instance where money owed fo Treasure lsland was delloquent, barring




P
ot

]

v
funt

s
o

X

28

FRpupEMuRg CRANE

ATTGENEYK

Loau VEaal

N

gne?, the communication was sent 0 Dragal and Operadora wes not copled,

{8 In all of its communications with Treasure Island, Rose did not carbon copy el
subtenant once,  Nor was any ovidence prasented to show that Rose forwarded any of the |
sonmrmdentions I roceived from Treasure tsland to Operadora,

R li s

19, Om Apeit 30, 2013, Rose breached the Lease when it failed @ pay the 7% gross

sales portion of the rent for the est quarter of 2613,

20 As o resull, on Moy 14, 2015, Treaswre Island sent Bose a notice,
21, My, Deagul Rose's Presidens testifiod that hs company bad many tenants and that
if any tenant falled 1o pay rent when due be would begin procesdings o gviet that tonant 10 days
after waid tepant defauited on his rental pbligations.

23, Pursuant fo Me, Dragels smatruction the Motico was send to Me, Dragel and not (o]
Susan Markosch or Operadors,

2 Ot of an sbundance of caution, Mr. Aothony amatled g copy of the notiee to the
only other efficer of Rose, LLO its legal counsel, Elizabeth Gold.

24, Ms. Gold was the porson whe sigoed all of the confracts in this mwaler

Ry
EdeN

The letter advised Rose, LLC that i was delinguent on its rent and that &t bad ten |
duvs 1 cure that delinguency or 3 would be o defuull

26 Porsuat o the express terms of the parties” Lease Agreement, if the overdue rent
payment was not paid within fon days of the notice, Treasurs Island had the vight to teominate the
parties’ lease.

7. The Court finds that Bose, LLC did in fact veoeive the notice and did not pay the
fidl amount of overdue rent between May 14 and May 28

IR, This noupayvment cceurred Jespite Rose having heen pald $247.300 from i3]
suldenant for the montha of Jonuary, February and March, which amoust reprasents roaghly the

TR

equivalent of the tent monies owed fo Treasure Istand pursuant fo Rose’s lease with Treaswee

- The anly sxception to this was & letter from Jerry Griffls, Treasure fshand’s Chief Flaancial Officer, which did

include untice to Operadors since the subjest of that leiter was Operadora fself not paying fond ehinrpes gwad o
Treasure Islund,




Lok VESAY

28

FRNNEMUHE RAR
HIUSORREYR

Esland,

2%, The evidence showed that Blizabell Gold received a copy of the noties of defauls
no later than May 15, 2015, since she called Brad Anthony on that day and requesied additional
tine (6 pay the overdue reng, which My, Anthony sald Treasure Taland would nof give Bous

33, My Antheny so testified and Blizabeth Gold 3id not {eatify in the al to dapule
this testimony. Mr. Anthony’s testimony in this regard I8 comoborated by a letter which My, Gold |
drafted on May 29 which referenced her being smniled the May 14th Notiee.

A1, The Court finds that My, Deagul was advised of the May 14 Notice shortly after
fs, Gold's recnipt of the same. This is becanse Mr Dragud estified he spoke with Ms, Gold :
every moening and several times a day. Se transeript 8t page 49 Roes 3-9,

32, Although Mre Diragul testified thet he personally did ot receive a copy of the |
MNotice uniil He received o phone call from David Krouham on May 28 or 29 his testimony i not
sredible,

33 In My Dragul’s deposition, be testifled he belisved he was advised of the Notice
o Mluv 26,

34 Although Mr, Dragul coviy testified that be did not see 2 copy of the notice until
he returmed {0 his office he was obviously (ol about the Notice,

3%, Plaintiffs counsel agked My, Dragul 1f he was told about the nolics even though he
did pot see the notice and he testified, “T don't remember.” See transcript af page 49 lines 1715

34, The Court belioves i i olear the My, Diragul was advised of the Notice by May 15
snd certainly well before May 28,

37, In addition to Rose receiving the notice through M. Gold, the evidence showad
that Ms. Markusoh fthe person mentioned undes the original notice provision) alse was aware of
the notles since she sond a partial puyment for the outstanding rent due shortly after the May 14 v
notics was recsived,

38, Rase, LLO had s own sublease with an entity called Sefior Frogs Las Vegas, LLD

{"Seflor Frogs™)
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39, Befior Frogs i g subsidiary of Operadora,

40, Pursuant to an express provision in the sublease befween Rose and Sefior Frogs,

- Rose had a dudy to provide a copy of any defaudt notices i rocetved from Treasurs Island to Soflor

Froge/Operadora.

41, Rose nevor sent 2 copy of the May 14ith default noties {0 Ssefior Froge/Operndor,

42, On May 28, Treasure Island terminated s lease with Roee via # lelior gent by its
counael, Brenoch Wivthlin,

4%, Following recoipt of this Notlee of Termivnation Rose sttompted fo pay the o, |
which My, Dezgaed adodtted was overdue sinoe 8 was due oo April k)

44, However, Treasuee Ioland had aheady teamingted the loase and this action secking
declaratory relief by both parties began,

45 Upon finding oul aboot Tresswre Iland’s tenmination of Rose’s loase, Seflor |
Frogs/Operadora hived counsel from Plonids o contaet Treasuee Island,

46, Said counsel did contact Treasure leland (through i coungsl),

47 That convmptication was momerislized In an emall setting fonth Bsftor
Froge/Operadora’s position af the Hime,

48, The email a%z;.i‘fzsi Junie 3, 2075, does not mention the fagt that Seffor Frogs would |
have paid any overdue ameunts owed by Rose to Treasure Island.

49,  The testimony showed that Sefior Frogs had abeady paid Rose spproximately
$247,500 for the three months fnvelved in the rsol debinguency by Rose-fanuary, February and
Barch, 3015,

543 The emal states

ot~ thank you for your time foday, This email will conlin our
"-\5&:42(’&1‘5 'f?n, aam o a‘.{ma; i’ ii‘ ;m:;i Qg}@m& s

—mh mm S

chiont g et

A% we fusdher discuszed, Rose, LLO iy disputing the defau :
confirraet with me that vour client d s ot plan on {aking any action
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Thanks again for vour sesistance, Pleass copy me on any further
correspondence. My contact information s below.”

»

51 Following this email Seflor Frogs did not imtervene in this case and 15 not 8 party

to this getion snd thus ils vighis are not subject 1o thiy action.

CONCLUSIONS OF LAY

B The cowt finds that the lease between Rose and Treasure Inland has been |

termingted,

2, Rose's argumend that the termination was not proper becanse the May 14 default
notice send fo Rose was sot sont 10 he altontion of Susan Markusch s withoo!l merll for the

following regsons any one of which would be sufficiens

A, The parties orally modifiod the lease when Me, Dragul told Mr. Anthony to sond
sit future correspondence (o him snd him alone sometinme betwesn August 31 and
September 19, 2012

“TPlarties to & writlen contract who agrey (o new terms may orally modify the contract”
Jemgen v. Jensen, 104 Nev, 85, 88 (Nev., 1988} internal citations omitted). “Moreover,
partias’ consent o modification can be implied from condugt congiaten with the assorted
modification.” & “Parel evidencs can bo admitted 0 show an oral agrecment moditving
g conteaet” A citing Sifver Dollar Club v Cosgriff Neon Op, B0 New, 108, 116, 339
P2d 923, 924 (19643 This is the oase despiie a provision stating that the contract can |
only be moditied in writing:

Farties may change, add o, and toelally conirol what they
didd in the past. They arg wholly unable by any contractasl
sution in the present, fo Hmdt or control what they may

wish to do contractually o the future. Hven where they
émiu{iﬁ in the written contract an oxprosy provisios that #

7
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can only be modified or discharges by a subsequent
sgrecment in writing, nevertheless  their lsler owad
agreement o modify or discharge thelr writlen contrsct is
both provabie and effective to do so,

Sitver Doller Club v, Cosgrtff Keos Co., 80 Nev, 108, 111, 38% P24 823, 944 (1988}

cliing Simpron on Contraets § 63, 3t 228 (swphasiy added).

i, Under the dootrine of estoppel. Tor prevanl on an arpument of estopped, the party

asserting the defense must prove four slemens:

i The party t0 be estopped must be apprised of the tmue facty;
2. He st intend thar his conduet shall be acied upon, or

st 50 act that the parly asseriing estoppel has o 8ght 1o
believe i waz so infended.

3. The party asserting the estoppel must be ignorant of the
true state of facts;

4. He must have relied on his detriment on the conduct of the
party to be eatopped.  In addition sllemce can raise an
satappet quile as effectively as cap words, Tarione v New
State Bosk, 121 Nev, 217, 223, 112 P34 1058, 1062
{2003},

Here, Boss was nware of Treasurs Island’s decision not 1o send susnerous notices o the
attention of Sussn Markosch after My, Dragol bad iostructed My, Anthony to send all
notices to his atfention, Thus, Rose was sware that sl fulore notices after Aungust 31,
2042 were being sent to My, Dragul and not Ma, Markusch. Similarly, when Mr. Dragud
asked Mr. Anthony o send all fulure notices o Bis stiention he obviously intended that
his conduct would be acted upon by Anthony, Mext, Treasure Island was olearly ignorant
to any change in direction by Rose to change the person who the notice needed o be sent
o from Mr, Dhagul beck o Ms, Markosch sinve the evidence showed Dragul never
changed his divection to have all notices sent lo bis sltention and his atiention alone.
Finally, Troasuee lsland met the last slement sincs it relied 1o its detviment by sending the

notics to the stention Mr. Dragul instead of Ms, Markusch,
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Patoppe! is also applivable since the evidence showed that nomerous nolivss were sanl {o
the atfention of M. Dragul and not Ms, Markusch afler tho August 31, 20613 letter and
neither Dragul or Rose objected, Sec also, Cheger, e v Plainters and Decorators, B8
Mey, 608, 614, 633 P24 986, 998-98 (1982 {"This court has noted that the silence cun
ratse tn estoppel guite a8 etfestively as can words™y; Goldvieln v Hanna, %7 Nev, 559,
S62 {(Nev, 19213 (nterng] oltations omitted) (PThus, "a person remmaining silent wher
ouglit, i the excess of good faith, fo have spoken, will pot be allowed fo speak when he

pughtt 1o the exerolse of good falth, remain sllent.™)

. The Court finds that s & result of the convorsation betwoen Mr. Dragul and My
Anthony, Rose walbved its right to claim the notice should have been sent to the attention
of BMa, Markasch instead of Mr, Dragel, His conduct by requesting that any future notices
be sent o hbm and him slone was an intentional relinguishment of any regquirement on
Treasure Island’s part to semd the potice to attention of Ms, Markusch, In addition, de
fathure to raise any issues concarming the subsequent notices, which were all sent o the
attention of Mr. Diragul and not s Markusch evidepee of intcntion to walve the nght
and thus a walver is imphied frow said conduct, Makbas v, 8GM Grand Hatels, Ine, 100
Moy, 393, 896, 691 PR.d 421, 42324 {1984 See alse, Fovas v Alic s, Co, 867
Mev, 256, SR8 (Nev. 1950} (nterrnd ciiations omitted), (The intent of walver may be

seprassed or imphied from the clroamstances.}

£, Rose’s olaim is also without merit singe # recsived actual notice and Ms
rmrkusch hersell vecaived notice. In Stonchenge Land Co, v Begzer Homes Investments,
LAC 855 MNEB. 2.4 %35, 863 {Uhio £t App. 2008} the cour held thal, “Where thore is
avidence of aciual notce, a lechnical deviation from s coniractusl notice reguirement will
e bar the action for breach of confract brought against @ party that had achual noties”
See alvo, ex, Polizzotte v Digosing, 128 8o 534, 336 (La 1930} ("[Miere

informatities do not violate noties so long as they do not mistead, and give the necessary
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wformation to the proper paddy.”y Bd of Comm'rs v Turner Maving Bulk Inc., §2% Su. |
2¢ 1278, 1283 {La ©6 App. 1993 ("Whore adeguate notice 15 in fact given and ifs
receipt {8 not contested, technicalities of form may be overlooked™) In this cage it s

clenr Bose received actual notice and thus sueffered no barm,

E. Treasure Island substantinlly complied with suy tolice obligations 1o Rose, In
Havdy Cos v SNMARE LLC 126 Mev. 528, 536 (Nev, 2010 the count found that
substantial complisnce with notios provisions 15 mot when the owner has setual
knowledge and is oot projudiced. In this case it was clear Bose had actual knowledps of |
the sotice and the opportunity to curs the default during e ten-day nolice pertod, This

5%

Rooe’s argument that the notioe to i was ineffoctive has no

provides the filth reason why

merit,

3 Bose may not mise Tressure Island’s fatlure to carbon copy Operadira as g

defense given the circomstances in this case,

A Rose cannot false any clahms regarding Treasure Island’s fatlure 1o notice Seflor
Frogs since that clabm belongs {0 Sefior Frogs. Sefior Frogs is not a party 1o this case,
Instead, the fsswe only involves whether or not Troasure Island’s termination of the Rose
{oase was effective, Asy notice obligations fo Sefior Frogs were a separsie obligation
that Treasure Izland had to Befior Frogs aud that is not an issue that could be raised by
Bose pursuant fo established law, Flerce v Centry Jne, 4210 MUE, 2d 1252 {App. Cu
Muss, 19811 (Notice o the insured and notics to the mongages have disorele purposes, :
however, and it {s &iflenls to see how, as to the party who receives notics, a filure
give notics o the other, oan be anvihing but merely formal. .. This qualily of separaie
obligations has been noted particularly, where, as in the wetant case, the insurence podicy
conlains g so-called ‘sandard morigage clause” (Cltations omttted.) Under that clause
“the result has been that the Courts have held that the sgresment of the company with the

morigages being separate and divisible from that with the mongager. . 3 See alse, 2.8,

43
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Ellogood v Am. States fox. Co., 638 NE2d 1193, 1195 (L App, Cr 19943 (0P Halnuf],
who adimittedly veceived notico and failed o pay the promium, sveks 1o void defendant's
purptried canoriiation based on the foruitous fact thar defendant is wable (o extabdish
that i notified the mortgages. We agree . . that this weuld result in an “usjustified
windfall’ to the wsured.”y Hradley v, Assoer. Dive. Corp., 58 5o, 24 887, 858 {Fla, 1952y
{finding that a defect i the potice’s content did not invalidate the netios whers the defoat
was relevant ondy o g third party); of Bryoe v 81 Paul Fire & Marine fos. Co, 783 B2
246, 247 (Ariz. App. 1989 Appeliee’s fallure to glve timely sotics of the cancellation
o the mortgages {as rempuired by statute] had no effect on the proper notice of
cancellation given appeliant by the premibur fnance compony.), Allstate Iy o v
MeCroe, 384 8 E.Zd 1, 2 (N.C. 1988} &'Only defective notification to the insured renders

noeliation of the polisy ineffective and exiends the Hability of the jugurer”).

B, Even if Rose could ralse the lsaue of Treasure Toland's failure to notice Sefiar
Froge/Operadors 1t i estopped from dong so. Tiragul wld Anthony @0 send any defanlt
aotives 1o him and nol anyone elye. As a resoly, when Anthony send the notices o Dragnl
and not anyvone else Kose cannot argue that said notice was defective pursuand o the

estoppel law and roasons cited above.

. Hose waived any claims for the same reasons also, Bimilarly, Dragol’s insistence
that any notices be sent 1o his and bl alone constitules 8 waiver of any argument that

Treasure Island should have sent the notive to Sefior Froge/Operadon,

i), Rose’'s failure 0 send the notise to Sefior Froges wuder Hs own obligation ;
meciudes Rose from alleging thal the notice was Ineffective since Sefior Frogs was not )
carhon copied. This is true under the dostrine of materfality. I Rose feit that Treasure
ixland s obligation o send the notice of default to Seflor Frogs was a material lorm of iy
{as opposed to Seffor Frogs) contractual rights with Treasure Istand then it clearly would

have sent the notics on to Sefior Frogs pursuant to s own condractunl obligation. Fose

- AL
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nol sending the nolice o Seflor Frogs pursuant 1o its own contractual obligations shows
that adthough the notice obligation from Treasure Bland (o Sefior Frogs might have been
material to Sefior Frogs, Rose did not belleve i was material $o i since i faled to send

aw the notice 1o Seftor Frogs pursuant (o its own obligations,

i, The unclean hands doctrine also applies. First, shnce Rose recaived the rent from
ite subtenant and did not turn those monies over 1o Treasure [sland. The facts were cloar
that the sublenant Operadors weuld pay Rosa 332,308 per month under the sublesss and
Rose woudd i effvol ke those emvie wondes and pay those over o the landlord,
Although the sublenand Seffor Frogs paid Rose 8247580 for January, Febrogry and
March of 2015 Rose did not {ake those monies and pay the Jandlord Treasure laland, H
canmoi now complain that Treasure Islond's fnthure o sotice Seflor Frogy somshow
oxcuses s now-performance ander these clroumstances, Shnilarly, the uncloan hands
doctrine prevents Rose from arguing that Troaswe Island’s failure o carbon copy
Operadors on the May 14% Notice excuszs Rose's non-porformance since it had the same
sbligation and failed to do so. Again Rose had clear comimetual obligations to send any |
defanlt notees it recelved o Sefior Frogs. The evidence is clear that Rose never sent any
notices i received from Treasse Island to Sefior Frogs including the May 14Y Notice,
Tharefore i1 cannot now allege that i is somchow exoused for ity non-performance under

iy contract with Treaswee Island because Treasure Island did not carbon copy Operadors,

The unelean hands docirine genaraily bars a party from receiving squitable relief
because of that party’s own ineguitable conduct, ¥t precliudes g party from atinining an
squitable remedy when that party’s connection with the subject-matter or fransaction in
fitfpation has been unconscientious, unjust, or vaarked by the want of good faith, Pord v
Bark, 126 Nevy, 748 (2010 (Sthe District Cowt found a connection between Appellan’s
raizconduct, breach of contract, and cause of action for unjust erwichment, ... substantisl

evidence supports the District Couwrt's decision fo bar Appellant’s urjust envichment

o
o




ok

clatm under the unelean hands doctring”). While tnolean hands is generally regarded &

an argument that sounds in egquity, the MNingh Ciroutt bas recogoized that “{tihe woclesn
hands dootrine applies oot ondy to eguitable claims, but also o logal ones.” Adier v. Fed
Republic of Nigeria, 219 F.38 869 (9% Cir. 2000) Here Rose’s failure 0 pay the vent iy
bogin with afler being paid the same by 1y subitonant coupled with s msistence that
Treasurs slamd not provide Operadors totice, aud, purbaps most imporantly, fling ©
srovide Operadora the defanlt votice Hself, dospite #s specific contractual obligation to
do ga, cansed all the havm oo oocur, I nelics 1o Operadors was so important to Roge, 8
shodd have sent the notice to Operadors self It foHows logieally that sisce Uperadors
had already puid Rose the rent vecessary o cover the guarterly rent that was dus, Rose
did not want Operadog 1o know that Bose had not paid the rent (o Treasure Island, In
any cvent, pursuant io the unclean hands dootrine, Rose is provended from relying upon
the lavk of notics to Operadorn to exeuse s defauld! since Hs own aclions were macked by
the want of geod faith, It woold be unjust t0 allow it fo use Treasure Teland’s futlore 1o
copy Sefior Frogs 1o excuse is povepayment of rent under the clrowosiances of this case,

4, Based on the foregoing. the cowt concludes that Treasuwe Island’s rormination of

- Fose, LLO s tease was affective and therefore, the lease is of no Ruther foree and effect,

NES

5, The Court alse denies Defendant’s countorclaims for the reasons Hsted above, In |

addition, Treasure Isfand hax accepted the vemt and thus Rose's clabn thal Trosswrs Island

© breached the lease by falling to sccept the rent {3 without werit. Indesd, the Court is unaware of

any claim that g tenant can make for the failure of the landlord fo accept rent. AL all thmes
Treasure Isiand allowsd Rose o continus o lease the space pending the owtvome of this
Hitgation and Treasure Islond’s fallure to accept the ront for a fow months pending the Coat’s
decision on whether the acceptanse of the ront would not act as & watver of Treasurs Island’s -

vight 1o tenninate this tease is not an actual brooch,




B}

P

o
ot

.
248
23

oy

d

B
s

PonntMGrNl CRa
ATIDRNIVE

LR Yeane

Rt
e
q?

Diated this 770 day @’f Nm*em%sﬁr? 2016,

Submiited by:

%‘”Fk‘&&h‘%ﬁ?? CRAIG PO,

Las %fegas NV $9101
Atfornevs jor Treasure fslond LLC
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SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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CLERK OF THE COURT

ASTA

MICHAEL C. VAN, ESQ.

Nevada Bar No. 3876

SAMUEL A. MARSHALL, ESQ.

Nevada Bar No. 13718

SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123

Telephone: (702) 478-7770

Facsimile: (702) 478-7779

Email: michael@shumwayvan.com
samuel@shumwayvan.com

Attorneys for Defendant/Counterclaimant

DISTRICT COURT
CLARK COUNTY, NEVADA
TREASURE ISLAND, LLC, a Nevada
limited liability company,
Casc No.:  A-15-719105-B
%

ROSE, LLC, a Nevada limited liability
company,

Defendant CASE APPEAL STATEMENT
ROSE, LLC, a Nevada limited liability
company,

Counterclaimant
\Z
TREASURE ISLAND, LLC, a Nevada
limited liability company,

Counterdefendant

1. Name of appellant filing this case appeal statement:

Defendant/Counterclaimant, Rose, LL.C (“Rose”)
2. Identify the judge issuing the decision, judgment, or order appealed from:
The Honorable Elizabeth Gonzalez

3. Identify each appellant and the name and address of counsel for each appellant:

Page 1 of 5




SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-777%
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Attorneys for Appellant, Rose, LLC:

MICHAEL C, VAN, ESQ.

SAMUEL A. MARSHALL, ESQ.
SHUMWAY VAN

8985 South Eastern Avenue, Suite 100
Las Vegas, Nevada 89123

(702) 478-7770

DANIFEL F. POLSENBERG, ESQ.

JOEL D. HENRIOD, ESQ,

LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

(702) 949-8200

4, Identify each respondent and the name and address of appellate counsel, if known,
for each respondent (if the name of a respondent’s appellate counsel is unknown, indicate as much

and provide the name and address of that respondent’s trial counsel):

Attorneys for Respondent, Treasure Island, LLC:

PATRICK J. SHEEHAN, ESQ.
JOHN H. MOWBRAY, ESQ.
FENNEMORE CRAIG, P.C.
300 S. 4th Street, Suite 1400
Las Vegas, Nevada 89101
(702) 692-8000

5. Indicate whether any attorney identified above in response to question 3 or 4 is not
licensed practice law in Nevada and, if so, whether the district court granted that attorney

permission to appear under SCR 42 (attach a copy of any district court order granting such

permission):
N/A
6. Indicate whether appellant was represented by appointed or retained counsel in the
district court:

Retained counsel
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8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

) o) o [N ) [N L) [ [ —_ — — — — —_ — —_ —_ J—
o] ~ jp w N (U8} o — (e O oo ~J [ w N w o —_ [ O o] ~J (@

7. Indicate whether appellant is represented by appointed or retained counsel on

appeal:
Retained Counsel
8. Indicate whether appellant was granted leave to proceed in forma pauperis, and the
date of entry of the district court order granting such leave:
N/A
9. Indicate the date the proceedings commenced in the District Court, e.g., date
complaint, indictment, information, or petition was filed:
Complaint filed May 28, 2015
10. Provide a brief description of the nature of the action and result in the District Court,

including the type of judgment or order being appealed and the relief granted by the District Court:

This is an action for breach of lease. Rose holds a lease for space
within the Treasure Island (“TI"") that is not set to expire for another twenty-
four (25) years. Rose pays rent to TI in two (2) methods, monthly rent and
quarterly percentage rent based on Rose’s subtenant’s, Sefior Frog's,
quarterly gross sales. In the early part of 2015, Rose missed a percentage
rent payment. Under the Lease and Fifth Amendment thereto, TI was to
provide Rose with notice of any breach pursuant to an agreed upon method
and matter. TI failed to provide Rose with notice of its missed payment in
accordance with the written contracts between the parties.

Tl initiated the above case, after Rose made several attempts to cure
its missed payment, seeking breach of lease and declaratory relief. Rose
filed a Counterclaim for breach of contract, breach of the implied covenant
of good faith and fair dealing, and for a declaratory judgment,

The District Court ruled in favor of TI on the basis that there was an
alleged verbal agreement between the parties, prior to the Fifth Amendment
which placed additional notice requirements on T1, wherein it was agreed
that TT would not comply with the notice provisions as outlined in the lease.
The evidence provided by TI of this agreement was largely based on the
testimony of TI’s general counsel, Brad Anthony. As a result, the District
Court terminated the lease between the parties.

Rose appeals from the “Findings of Fact and Conclusions of Law” entered
November 7, 2016 terminating its lease with TL
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SHUMWAY VAN

8985 South Eastern Avenue, Suite 100
Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

11.  Indicate whether the case has previously been the subject of an appeal or an original
writ proceeding in the Supreme Court and, if so, the caption and Supreme Court docket number of

the prior proceeding.

This case has not been the subject of an appeal or an original writ
proceeding.

12.  Indicate whether this appeal involves child custody or visitation:

This case does not involve child custody or visitation.

13.  If this is a civil case, indicate whether this appeal involves the possibility of

settlement:
Although Rose has made several attempts to settle this matter, Treasure
Island refuses to entertain a reasonable settlement that would involve Rose
remaining a tenant of Treasure Island.

DATED this 7% day of December, 2016.

SHUMWAY VAN

Newvada Bar No. 3876

SAMUEL A. MARSHALL, ESQ.
Nevada Bar No,13718

8985 S. Eastern Ave. Suite 100

Las Vegas, Nevada 89123

Attorneys for Defendant/Counterclaimant

Page 4 of' 5




SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

[N T YO T Y6 RN NG S G S (G T O B S S N T e e e e e e
0 ~J N L R W N =D W N Yy R WY = OO N DY

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that the foregoing CASE APPEAL

STATEMENT was submitted electronically for filing and/or service with the Eighth Judicial

District Court on the ;}"!’ day of December, 2016 to all parties appearing on the electronic service

list in Odyssey E-File & Serve (Wiznet).
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DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

Treasure Island LLC, Plaintiff(s) 8§ Location: Department 11
VvS. § Judicial Officer: Gonzalez, Elizabeth
Rose LLC, Defendant(s) § Filed on: 05/28/2015
§ Case Number History:
§ Cross-Reference Case A719105
Number:
CASE INFORMATION
Statistical Closures Case Type: Other Business Court Matters
10/12/2016 Judgment Reached (bench trial)
Case Flags: Discovery heard by Department
Appealed to Supreme Court
Automatically Exempt from
Arbitration
Other Landlord/Tenant Case
DATE CASE ASSIGNMENT
Current Case Assignment
Case Number A-15-719105-B
Court Department 11
Date Assigned 09/29/2015
Judicial Officer Gonzalez, Elizabeth
PARTY INFORMATION
Lead Attorneys
Plaintiff Treasure Island LLC Sheehan, Patrick J.
Retained
7023859595(W)
Defendant Rose LLL.C Van, Michael C.

Retained
702-478-7770(W)

Counter Claimant Rose LLC Van, Michael C.
Retained
702-478-7770(W)
Counter Treasure Island LLC Sheehan, Patrick J.
Defendant Retained
7023859595(W)
DATE EVENTS & ORDERS OF THE COURT INDEX
05/28/2015 & Complaint (Business Court)
Filed By: Counter Defendant Treasure Island LLC
Complaint
05/28/2015 Case Opened
05/28/2015 Discovery Heard by Department/Deemed Complex
05/292015 Other Landlord/Tenant Case
06/172015 | (] Affidavit of Service
Filed By: Counter Defendant Treasure Island LLC
Affidavit of Service
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07/06/2015

07/07/2015

07/25/2015

08/12/2015

08/13/2015

08/27/2015

09/14/2015

09/21/2015

09/21/2015

09/22/2015

09/29/2015

09/29/2015

10/01/2015

10/13/2015

DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

Answer and Counterclaim

Filed By: Counter Claimant Rose LLC
Defendant's Answer and Counterclaim

Initial Appearance Fee Disclosure

Filed By: Counter Claimant Rose LLC
Initial Appearance Fee Disclosure

Answer to Counterclaim

Filed By: Counter Defendant Treasure Island LLC
Treasure Island’s Answer to Counterclaim

@ Joint Case Conference Report
Filed By: Counter Defendant Treasure Island LLC
Joint Case Conference Report

Arbitration File
Avbitration File

Filed By: Counter Defendant Treasure Island LLC

Motion for Confirmation that Treasure Island May Collect Rent During the Pendency of the
Litigation

@ Opposition to Motion

Filed By: Counter Claimant Rose LLC
Defendant's Opposition To Plaintiff’s Motion For Confirmation That Treasure Island May
Collect Rent During The Pendency Of The Litigation

@ Reply in Support
Filed By: Counter Defendant Treasure Island LLC
Reply in Support of Motion for Confirmation

Case Reassigned to Department 27
Reassigned From Judge Susan Scann - Dept 29

@ Errata
Filed By: Counter Defendant Treasure Island LLC
Errata to Reply in Support of Motion for Confirmation

l@ Notice of Department Reassignment
Notice of Department Reassignment

@ Peremptory Challenge

Filed by: Counter Claimant Rose LLC
Peremptory Challenge of Jude

@ Business Court Order
Business Court Order

@ Motion to Amend

Filed By: Counter Claimant Rose LLC
Defendant's Motion To Amend Counterclaim
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10/13/2015

10/15/2015

10/23/2015

10/29/2015

10/29/2015

11/03/2015

11/04/2015

11/04/2015

11/05/2015

11/06/2015

11/09/2015

11/12/2015

11/12/2015

11/12/2015

DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

@ Motion for Protective Order
Filed By: Counter Defendant Treasure Island LLC
Motion for Protective Order Regarding the Deposition of Phillip G. Ruffin

!E Motion (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)

Plaintiff’s Motion for Confirmation that Treasure Island May Collect Rent During the
Pendency of the Litigation

@ Mandatory Rule 16 Conference (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)

@ Business Court Order
Business Court Scheduling Order and Ovder Setting Civil Bench Trial and Calendar Call

@ Opposition to Motion
Filed By: Counter Defendant Treasure Island LLC
Opposition to Defendant's Motion to Amend Counterclaim

% Opposition to Motion
Filed By: Counter Claimant Rose LLC

Opposition To Defendant's Motion For Protective Order Regarding The Deposition Of Phillip
G. Ruffin

@ Notice of Entry of Order

Filed By: Counter Defendant Treasure Island LLC
Notice of Entry of Order Granting in Part Motion for Confirmation that Treasure Island May
Collect Rent During the Pendency of the Litigation

@ Order Granting

Filed By: Counter Defendant Treasure Island LLC
Order Granting in Part Motion for Confirmation that Treasure Island may Collect Rent
During the Pendency of the Litigation

Reply in Support
Filed By: Counter Claimant Rose LLC
Reply In Support Of Defendant's Motion To Amend Counterclaim

i@ Reply in Support
Filed By: Counter Defendant Treasure Island LLC
Reply Brief'in Support of Motion for Protective Order Regarding Deposition of Phillip G.

Ruffin
@ Errata

Filed By: Counter Defendant Treasure Island LLC
Errata to Reply Brief in Support of Motion for Protective Order Regarding Deposition of
Phillip G. Ruffin

Motion to Amend (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
Defendant's Motion To Amend Counterclaim

Motion for Protective Order (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
Plaintiff Treasure Island, LLC's Motion for Protective Order Regarding the Deposition of
Phillip G. Ruffin

@ All Pending Motions (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
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DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

11/13/2015 & Order Granting Motion

Filed By: Counter Claimant Rose LLC
Ovrder Granting Rose, LLC's Motion To Amend Counterclaim

11/16/2015 @ Counterclaim

Filed By: Counter Claimant Rose LLC
Defendant's First Amended Counterclaim

11/16/2015 & Notice of Entry of Order

Filed By: Counter Claimant Rose LLC
Notice Of Entry Of Order

11/1772015 ‘E Telephonic Conference (4:15 PM) (Judicial Officer: Gonzalez, Elizabeth)

11/17/2015 @ Motion for Protective Order

Filed By: Attorney Pisanelli, James J

Defendant/Counterclaimant Rose LLC's Motion for Protective Order Regarding Date for
Deposition of Gary Dragul; Ex Parte Application for Order Shortening Time

11/17/2015 ‘2.1 Opposition to Motion For Protective Order

Filed By: Attorney Sheehan, Patrick J.
(11/19/15 Withdrawn) Treasure Island LLC's Opposition to Defendant's Motion for Protective

Ovrder Regarding Date for Deposition of Gary Dragul and Countermotion to Strike Answer if
Dragul Does Not Show Up for His Deposition

11/18/2015 t.] Notice of Withdrawal of Motion

Filed By: Counter Claimant Rose LLC

Notice Of Withdrawal Of Rose, LLC's Motion For Protective Order Regarding Date For
Deposition Of Gary Dragul And Request To Vacate November 19, 2015, Hearing

11/18/2015 & Opposition to Motion

Filed By: Counter Defendant Treasure Island LLC

Opposition to Motion of Withdrawal of Rose, LLC's Motion for Protective Order and to the
Extent the Motion to Withdraw Constitutes an Opposition to Treasure Island's Motion to Strike
- Treasure Island’s Reply in Support of its Motion

117192015 | & Withdrawal
Filed by: Counter Defendant Treasure Island LLC

(Opposition Filed 11/17/15) Treasure Island’s Withdrawal of Opposition to Motion of
Withdrawal of Rose, LLC's Motion for Protective Order and to the Extent the Motion to
Withdraw Constitutes an Opposition to Treasure Island's Motion to Stirke - Treasure Island'’s
Reply in Support of its Motion

117202015 Hearing (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)

Hearing: Motion for Protective Order Regarding Date for Deposition of Gary Dragul; Ex
Parte Application for Order Shortening Time

11/20/2015 Opposition and Countermotion (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)
Opposition to Motion for Protective Order Regarding Date for Deposition of Gary Dragul and
Countermotion to Strike Answer if Dragul Does Not Show Up for His Deposition

11/20/2015 All Pending Motions (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)

11/20/2015 & Response
Filed by: Counter Claimant Rose LLC
Response To Treasure Island's Withdrawal Of Opposition To Motion Of Withdrawal Of Rose,
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DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B
LLC's Motion For Protective Order

11/30/2015 €] Answer to Counterclaim

Filed By: Counter Defendant Treasure Island LLC
Treasure Island’s Answer to First Amended Counterclaim

01/06/2016 Order
Filed By: Counter Defendant Treasure Island LLC
Order Granting, In Part, Treasure Island, LLC's Motion for Protective Order

01/07/2016 & Notice of Entry of Order
Filed By: Counter Defendant Treasure Island LLC

Notice of Entry of Order Granting, In Part, Treasure Island, LLC's Motion for Protective
Order

017292016 Substitution of Attorney

Filed by: Counter Claimant Rose LLC
Substitution of Attorney

02/11/2016 ‘E Status Check (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)

02/19/2016 Status Check (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)
Status Check: Agreement / Written Stipulation Regarding Schedule

02/23/2016 al Stipulation and Order

Filed by: Counter Claimant Rose LLC
Stipulation and Order to Extend Discovery Deadlines (First Request)

02/24/2016 ] Notice of Entry of Order

Filed By: Counter Claimant Rose LLC
Notice of Entry of Order

04/05/2016 Motion to Continue Trial

Filed By: Counter Claimant Rose LLC
Defendant's Motion to Continue Trial, Permission to Take the Deposition of Phil Ruffin, and
Extend Discovery on an Order Shortening Time (Second Request)

04/112016 | & Opposition

Filed By: Counter Defendant Treasure Island LLC
Opposition to Defendant's Motion to Continue Trial and Opposition to Motion to take the
Deposition of PHil Ruffin and Extend Discovery

04/132016 | €] Reply in Support

Filed By: Counter Claimant Rose LLC
Reply in Support of Defendant's Motion to Continue Trial, Permission to Take the Deposition
of Phil Ruffin, and Extend Discovery

04/14/2016 Motion to Continue Trial (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
Defendant's Motion to Continue Trial, Permission to Take the Deposition of Phil Ruffin, and
Extend Discovery on an Order Shortening Time (Second Request)

04/14/2016 Calendar Call (8:45 AM) (Judicial Officer: Gonzalez, Elizabeth)

04/14/2016 &Y An Pending Motions (8:45 AM) (Judicial Officer: Gonzalez, Elizabeth)

PAGE 5 OF 10 Printed on 12/13/2016 at 2:04 PM



04/18/2016

05/19/2016

05/19/2016

05/25/2016

06/13/2016

06/29/2016

06/30/2016

06/30/2016

07/08/2016

07/15/2016

07/27/2016

08/09/2016

08/10/2016

08/10/2016

08/10/2016

08/10/2016

DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

CANCELED Bench Trial (1:30 PM) (Judicial Officer: Gonzalez, Elizabeth)
Vacated

@ Notice of Entry of Stipulation and Order

Filed By: Counter Defendant Treasure Island LLC
Notice of Entry of Stipulation and Ovder Regarding Trial Date

@ Stipulation and Order

Filed by: Counter Defendant Treasure Island LLC
Stipulation and Order Regarding Trial Date

CANCELED Bench Trial (10:00 AM) (Judicial Officer: Gonzalez, Elizabeth)
Vacated

ﬁ Settlement Conference (9:30 AM) (Judicial Officer: Scotti, Richard F.)

@ Trial Memorandum

Filed by: Counter Defendant Treasure Island LLC
Trial Brief

@ Brief
Filed By: Counter Claimant Rose LLC
Defendant/Counterclaimant's Trial Brief

@ Certificate of Service

Filed by: Counter Claimant Rose LLC
Certificate of Service for Defendant/Counterclaimant's Trial Brief

Status Check (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)

@ Order Setting Civil Bench Trial
Order Setting Civil Bench Trial and Calendar Call

@ Motion to Strike
Filed By: Counter Defendant Treasure Island LLC
Motion to Strike David Krouham

@ Opposition to Motion

Filed By: Counter Claimant Rose LLC
Defendant's Opposition to Treasure Island, LLC's Motion to Strike David Krouham

@ Notice

Filed By: Counter Claimant Rose LLC
Notice of Issuance of Trial Subpoena for Phil Ruffin

@ Notice
Filed By: Counter Claimant Rose LLC
Notice of Issuance of Trial Subpoena for Brad Anthony

@ Notice
Filed By: Counter Claimant Rose LLC
Notice of Issuance of Trial Subpoena for Jerry Griffis
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08/23/2016

08/25/2016

09/01/2016

09/01/2016

09/01/2016

09/06/2016

09/06/2016

09/09/2016

09/09/2016

09/09/2016

09/09/2016

09/16/2016

09/16/2016

09/16/2016

09/16/2016

DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

@ Notice
Filed By: Counter Claimant Rose LLC
Notice of Issuance of Trial Subpoena for Najam Khan

Reply in Support
Filed By: Counter Defendant Treasure Island LLC
Plaintiff’s Reply in Support of its Motion to Strike David Krouham

@ Reply in Support
Filed By: Counter Claimant Rose LLC

Sur-Reply in Support of Defendant's Opposition to Treasure Island, LLC's Motion to Strike
David Krouham

Calendar Call (8:45 AM) (Judicial Officer: Gonzalez, Elizabeth)

Motion to Strike (8:45 AM) (Judicial Officer: Gonzalez, Elizabeth)
Plaintiff’s Motion to Strike David Krouham

@ All Pending Motions (8:45 AM) (Judicial Officer: Gonzalez, Elizabeth)

Pre-trial Memorandum

Filed by: Counter Defendant Treasure Island LLC
Joint Pretrial Memorandum

CANCELED Bench Trial (1:30 PM) (Judicial Officer: Gonzalez, Elizabeth)
Vacated

@ Notice

Filed By: Counter Claimant Rose LLC
Notice of Issuance of Amended Trial Subpoena for Phil Ruffin

Filed By: Counter Claimant Rose LLC
Notice of Issuance of Amended Trial Subpoena for Najam Khan

@ Notice

Filed By: Counter Claimant Rose LLC
Notice of Issuance of Amended Trial Subpoena for Jerry Griffis

@ Notice

Filed By: Counter Claimant Rose LLC
Notice of Issuance of Amended Trial Subpoena for Brad Anthony

Motion (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)
Events: 08/10/2016 Notice
Notice of Issuace of Trial Subpoena for Phil Ruffin

Motion (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)

Events: 08/10/2016 Notice
Notice of Issuace of Trial Subpoena for Brad Anthony

Motion (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)
Events: 08/10/2016 Notice
Notice of Issuace of Trial Subpoena for Jerry Griffis

Motion (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)
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09/16/2016

09/19/2016

09/20/2016

09/212016

09/22/2016

09/22/2016

09/22/2016

09/272016

09/29/2016

10/05/2016

10/06/2016

10/12/2016

10/25/2016

10/25/2016

11/07/2016

DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

Events: 08/10/2016 Notice
Notice of Issuace of Trial Subpoena for Najam Khan

“ All Pending Motions (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)

@ Motion to Quash

Filed By: Counter Defendant Treasure Island LLC
Motion to Quash Subpoena Regarding Phillip G. Ruffin on Order Shortening Time

@ Motion to Quash

Filed By: Counter Defendant Treasure Island LLC
Motion to Quash Subpoena Regarding Phillip G. Ruffin on Order Shortening Time

% Opposition to Motion
Filed By: Counter Claimant Rose LLC
Opposition to Plaintiff's Motion to Quash Subpoena Regarding Phillip G. Ruffin

Motion to Quash (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
Plaintiff’s Motion to Quash Subpoena Regarding Phillip G. Ruffin on Order Shortening Time

Motion to Quash (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
Plaintiff’s Motion to Quash Subpoena Regarding Phillip G. Ruffin on Order Shortening Time

All Pending Motions (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)

Filed By: Counter Defendant Treasure Island LLC
Ovrder Granting Plaintiff's Motion to Quash Subpoena Regarding Phillip G Ruffin

@ Notice of Entry of Order

Filed By: Counter Defendant Treasure Island LLC
Notice of Entry of Order Granting Plaintiff’s Motion to Quash Subpoena Regarding Phillip G.
Ruffin

@ Pre-trial Memorandum
Filed by: Counter Claimant Rose LLC
Defendant/Counterclaimant Limited Pre-Trial Memorandum

@ Bench Trial (9:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
10/06/2016-10/07/2016

@ Order to Statistically Close Case
Civil Order to Statistically Close Case

@ Reporters Transcript
Transcript of Proceedings: Bench Trial - Day 2 October 7, 2016

@ Reporters Transcript
Transcript of Proceedings: Bench Trial - Day 1 October 6, 2016

@ Notice of Entry

Filed By: Counter Defendant Treasure Island LLC
Notice of Entry of Findings of Fact and Conclusions of Law
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11/07/2016

11/18/2016

11/18/2016

11/18/2016

12/06/2016

12/06/2016

12/07/2016

12/07/2016

12/07/2016

12/07/2016

12/07/2016

12/08/2016

12/08/2016

DEPARTMENT 11

CASE SUMMARY
CASE NO. A-15-719105-B

‘m Findings of Fact, Conclusions of Law and Order

Filed By: Counter Defendant Treasure Island LLC
Findings of Fact and Conclusions of Law

@ Motion for Attorney Fees

Filed By: Counter Defendant Treasure Island LLC
Motion for Attorney's Fees

@ Motion
Filed By: Counter Claimant Rose LLC
Motion for Reconsideration, to Amend Findings of Fact, to Amend the Judgment, or, in the
Alternative, for a New Trial on an Ovder Shortening Time

@ Motion for Stay of Execution

Filed By: Counter Claimant Rose LLC
Motion for Stay of Execution During Pendency of Appeal and Waiver of Supersedeas Bond on
an Order Shortening Time

fm Opposition
Filed By: Counter Defendant Treasure Island LLC
Opposition to Motion for Reconsideration

Opposition
Filed By: Counter Defendant Treasure Island LLC
Opposition to Motion for Stay

@ Notice of Appeal
Filed By: Counter Claimant Rose LLC
Notice of Appeal

EE Case Appeal Statement

Filed By: Counter Claimant Rose LLC
Case Appeal Statement

@ Notice of Association of Counsel

Filed By: Counter Claimant Rose LLC
Notice of Association of Counsel

& Reply
Filed by: Counter Claimant Rose LLC

Reply in Support of Rose, LLC's Motion For Stay of Execution During Pendency of Appeal and
Waiver of Supersedeas Bond

Reply
Filed by: Counter Claimant Rose LLC

Reply in Support of Rose, LLC's Motion For Reconsideration, to Amend Findings of Fact, to
Amend the Judgment, or, in the Alternative, for a New Trial

Motion For Reconsideration (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
Defendant/Counterclaimant, Rose, LLC's Motion for Reconsidervation, to Amend Findings of
Fact, to Amend the Judgment, or, in the Alternative, for a New Trial on an Order Shortening
Time

Motion For Stay (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
12/08/2016, 12/14/2016

Defendant/Counterclaimant, Rose, LLC's Motion for Stay of Execution During Pendency of
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DEPARTMENT 11

CASE SUMMARY

CASE NO. A-15-719105-B
Appeal and Waiver of Supersedeas Bond on an Order Shortening Time

12/08/2016 & An Pending Motions (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
12/122016 | & Opposition
Filed By: Counter Claimant Rose LLC
Rose, LLC's Opposition to Treasure Island, LLC's Motion For Attorney's Fees
12/12/2016 Filed Under Seal
Motion to Seal "Supplemental Brief Regarding Superseadeas Bond Requierment”
12/12/2016 Filed Under Seal
Supplemental Brief Regarding Supersedes Bond Requirements
12/142016 Argument (8:30 AM) (Judicial Officer: Gonzalez, Elizabeth)
Argument re: Bond
12/232016 Motion for Attorney Fees (3:00 AM) (Judicial Officer: Gonzalez, Elizabeth)
Motion for Attorney's Fees
DATE FINANCIAL INFORMATION

Counter Claimant Rose LLC
Total Charges

Total Payments and Credits
Balance Due as of 12/13/2016

Counter Defendant Treasure Island LLC
Total Charges

Total Payments and Credits

Balance Due as of 12/13/2016
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1,642.00
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Patrick J. Sheshan (NV Bar No. 3812) % % [5@»«4«.—
John H. Mowbray (NV Bar No. 1144}
FENNEMORE CRAIG, P.C. CLERK OF THE COURT

- 300 3. 47 Street, Suite 1400
Las, Vegas, Nevada 89101

Telephone: (702) 692-8000

Facsimile: (702} 692-8099

Email: pahochungedvlawson

Attorney for Plaintifi Treasure Island, LLC

BISTRICT COURT
CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada CASENO. A-15-719105-B
fimited Hability company, DEPT. NO. XXIX
Plaintift,

. FINDINGS OF FACT ARD
' CONCLUKIONS OF LAW

ROSE, LLC, a Nevada Hinited liability company,

Defendant,

ROSE, LLC, a Nevada limited hiability company,
Counterclaimant,
V.

TREASURE ISLAND, LLC, g Nevada limited
liability company,

Counterclaimant.

i FINDINGS OF FACT,
1. On or about April 13, 2011, Plaintitf, Treasure Island, entered inio a Lease
Agreement (“Lease”} with Defendant, Rose, LLLC (“Rose”™),
2. Pursuant to the terms of the Lease, Treasure Island leased space to Rose inside the

Treasure {sland Hotel and Casino in Las Vegas, Nevada (the “Property™).

3. Une of Rose’s obligations under the Lease was {o timely pay rent.
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4, Per the Lease, rent canw in two forms: minimum monthly rent, and quarterly rent
i an amount equal to 7% of modified gross sales.

5. The Lease provided that the rent for gross sales would be paid pursuant to a certain
formula and that, within 30 days of the end of cach guarter during the lease termy, Rose wounld
deliver to landlord a writing setting forth the amount of {enant’s gross sales made during each
month of the preceding calendar guarter and, concurrently therewith, pay the landlord the
percentage rent due and pavable for the preceding calendar quarter.

6, In August, 2012, Treasure Island became aware that Rose was delinquent in
paying several of its contraciors.

7. Die {0 a concern that this failure to pay construction cosis could result in a Hen
against the Property, Treasure Island, through its General Counsel, Brad Anthony ("anthony™),
sent Rose a letter reminding it that no lens were permiited under the Lease.

8. This letter was sent in strict compliance with the Lease’s nolice requirements
which stated that any notices would be sent to Rose at g certain address attention Susan Markusch
with a carbon copy to Operadora.’

3. Shortly after that letter was sent, Gary Dragul, President of Rose ("Dragul”™), called
Mr. Anthony to discuss the letter that Rose received and to request further relief from the loan
repayment obligation it had with Treasure Island,

ig. During that call, Dragul specifically reguested that Anthony send all future
correspondences dealing with the Treasure Island-Rose relationship directly and only to him,

it Although Mr. Dragul testified that his memory of the conversation was different
in that he believed Mr. Anthony suggested that Rose designate one person from Rose whom |
Treasure Island could deal with in the future he nevertheless agreed that he did in fact tell Mr.
Anthony to make all future communications to him. The Court finds that Mr. Dragul did in fact

tell Brad Anthony to send all future notices to him and him alone {not Operadora or anyone else}.

" By way of a Fifth Amendment to the lease the notice addresses were changed to state that any notices to Rose were
to be sent to a certain address witheut specifving any individual and to Operadora at both the origiual address listed
and to 3 Miami law firm,

dJ
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12 Mr. Anthony’s testimony regarding Mr. Dragul’s request to change the notice wags |
mmuch more credible than Mr. Dragul’s testimony related to the issue. For example, during his
deposition Mr. Dragul stated he did not recall any conversation with Mr, Anthony after the
August 31 letter which contained the notices set forth in the lease, However, during the first day
of testimony upon examination of his own counsel he outlined what he believed occurred during
the conversation. Then, upon gquestioning from the Court he alse outlined what he bhelieved
occurred during the conversation. Then, upon being cross-examined by Plaintiff™s counsel he
again stated that he did not recall any conversation taking place. Plaintiffs counsel asked the
guestion as follows:

Q. ..air, do you recall a telephone conversation that vou had with
Mr. Anthony following receipt of this letier [the August 31, 2012 letter]?

A, {by Mr, Dragull I do not.
Transcript at page 33 lines 2-5 and also at page 34 lines §-7. This just after his response {0 the
Court clearly acknowledging the conversation. See pages 18 and 19, Indeed, the next letter
between the parties references the conversation beiween Mr. Anthony and Mr. Dragul so the
conversation must have taken place and it wust of taken place in between the Awogust 317
correspondence and September {ot correspondence which followed.

13, The Court finds that the parties agreed that any further notices would be sent |
solely to Mr. Dragul,

14, Un September 19, 2012, Anthony sent a letier following up on Mr. Dragul’s
request regarding the construction loan repayment.

15, Mr. Anthony complied with Bragul’s request for how notice should be provided
and sent the letter divectly to Dragul and without Operadora being carbon copied.

16, In the years that followed, Treasure Island sent numerous communications o |
Rose. |

t7. in each instance where money owed to Treasure Island was delinquent, barring
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one’, the communication was sent to Drragul and Operadora was not copied.

i& In all of its commmnications with Treasure Island, Rose did not carbon copy its
subtenant once. Nor was any evidence presented t0 show that Rose forwarded any of the
communications it received from Treasure Island to Operadora,

19 On April 30, 20135, Rose breached the Lease when it failed to pay the 7% gross
sales portion of the rent for the first quarter of 20135,

20 As a result, on May 14, 20185, Treasure Island sent Rose a notice.

21 Mr. Ilvagul Rose’s President testified that his company bad many tenants and that
if any tenant failed to pay rent when due be would begin procesdings to evict that tenant 10 days
after said tenant defanlted on his rental obligations.

22, Pursuant to Mr. Dragul’s instruction the MNotice was sent to Mr. Dragol and not to
Susan Markusch or Operadora.

23, Out of an sbundance of caytion, Mr. Anthony emailed a copy of the notice to the
only other officer of Rose, LLC its legal counsel, Ehzabeth Gold.

24. Ms. Gold was the person who signed all of the contracts in this matter.

23, The letter advised Rose, LLC that it was delinguent on 1ts rent and that it had ten
days to cure that delinguency or it would be in default.

26. Pursuant to the express terms of the parties’ Lease Agreement, if the overdue rent |

| payment was not paid within ten days of the notice, Treasure Island had the right to terminate the

parties’ jease,

27 The Court finds that Rose, LLC did in fact receive the notice and did not pay the
full amount of overdue rent between May 14 and May 28,

28, This nonpayment occurred despite Rose having been paid 3247500 from iis
subtenant for the months of January, February and March, which amount represents voughly the |

equivalent of the rent monies owed to Treasure Island pursuant to Rose’s lease with Treasure

* The only exception to this was a letter from Jerry Griffis, Treasure Island’s Chief Financial Officer, which did
include notice to Operadora since the subject of that letier was Operadors {self not paying food charges owed 1o
Treasure Island,
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Esland.
29, The evidence showed that Elizabeth Gold received a copy of the notice of defauli

no later than May 15, 2015, since she called Brad Anthony on that day and reguested additional

- time to pay the overdue rent, which Mr, Anthony said Treasure Island would not give Roge,

30, Mr. Anthony so testified and Elizabeth Gold did not testify in the wial to dispute

| this testimony. Mr. Anthony's testimony in this regard is corroborated by g letter which Ms. Geld

drafted on May 29 which referenced her being emailed the May 14th Notice,

31, The Court finds that Mr. Dragul was advised of the May 14 Notice shortly after
Mas., Gold’s receipt of the same. This is because Mr. Dragul testified he spoke with Ms. Gold
every morning and several fimes a day. See franseript at page 40 lines 3-9,

32 Although Me, Dragul testified that he personally did not receive a copy of the
Notice uniil he received a phone call from David Kronham on May 28 or 29 his testimony is not
credible.

33, In Mr, Dragul’s deposition, he testified he beliesved he was advised of the Notice
on May 26,

34, Although Mr. Dragul coyly testified that he did not see a copy of the notice unfil
he returned {o his office he was obviously told about the Notice.

35, Plaintiffs counsel asked Mr. Dragul if he was told about the notice even though he
did not see the notice and he testified, “I don’t remember.” See transcript at page 49 lines 17-19.

36,  The Court believes it is clear the My Dragul was advised of the Notice by May 15
and certainly well before May 28.

37. In addition to Rose receiving the notice through Ms. Gold, the evidence showed
that Ms. Markusch (the person mentioned under the original notice provision) also was aware of
the notice since she sent g partial payment for the outstanding rent due shortly after the May 14
notice was received.

38. Rose, LLC had it own sublease with an entity called Seffor Frogs Las Vegas, LLC

(“Sefior Frogs”).
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38 Sefior Frogs is g subsidiary of Operadora,
40, Pursuant to an express provision in the sublease between Rose and Sefior Frogs,

Rose had a duty to provide a copy of any default notices it received from Treasure [sland to Seflor

Frogs/Operadora.
41.  Rose never sent a copy of the May 14th default notice to Sefior Frogs/Operadora.
42, On May 28, Treasure Island terminated ifs lease with Rose via a letter sent by its

counsel, Brenoch Wirthlin,

43, Following receipt of this Notice of Termination Rose attempted to pay the rent,
which Mr. Dragul admitted was overdue since it was due on Aprid 30,

44, However, Treasure Island had already terminated the lease and this action seeking
declaratory relief by both parties began.

45, Upon finding out about Treasurs Island’s termination of Rose’s lease, Sefior
Frogs/Operadora hived counsel from Florida to contact Treasure Island,

46. Said counsel did contact Treasure Island (through its counsel},

47. That communication was memorialized In an email setting forth Sefior
Frogs/Operadora’s position at the time,

48, The email daied June 3, 20135, does not mention the fact that Sefior Frogs would
have paid any overdue amounts owed by Rose to Treasure Island.

49, The testimony showed that Sefior Frogs had already paid Rose approximately |
$247,500 for the three months involved in the rent delinguency by Rose-January, February and
March, 2015.

50,  The email states:

“Pat — thank you for your time today. This email will confirm our
discussions. The letter from Mr. Wirthlin to Rese, LLC and Operadora
Aundersons S.A. de C.V, dated May 28, 2015, was sent to my client for
notice purposes only under Section 11 of the Fifth Amendment to Lease
Agreement between Rosg, LLC and Treasure lsland, LLC. As we
discussed, under Section 9 of the Fifth Amendment, my client is not
affected by a default by Rose, LLC as the prime tenant,

As we further discussed, Rose, LLC is disputing the default. You have
confirmed with me that vour client does not plan op taking any action

3




1 until the dispute with Rose, LLC is resolved, whether by couri action or
settlement between the two parties. None of this will impact adversely on

2 my client, which will be permitted o continue its sub-tenance. If your
client prevails and terminates Rose, LLO s tenancy, at that point you
3 would then negotiate a lease divectly with my client in accordance with
Section 9 of the Fifth Amendment.
4
Thanks again for your assistance. Please copy me on any further
5 correspondence. My contact information is below.”
& - o e . . e L
51, Following this email Sefior Frogs did not intervene in this case and is not a party
*?
{0 this action and thus its rights are not subject to this action,
8
g CONCLUSIONS OF LAW
10 k. The court finds that the lease between Rose and Treasure Island has been

11§ fterminated.

12 _ C
2. Rose’s argument that the termination was not proper because the May 14 default
notice sent to Rose was not sent to the atiention of Susan Markusch is without merit for the
14 . ) . o
following reasons any one of which would be sufficient:
15
15 A, The parties orally modified the lease when Mr. Dragul toid Mr, Anthony to send
17 all future correspondence to him and him alone sometime between August 31 and
18 September 19, 2012
19 “[Plarties t0 a writlen contract who agree to new terms may orally modify the contract.”
20 Jensen v, Jensen, 104 Nev, 95, 98 (Nev. 1988)internal citations omitted). “Moreover,
=1 parties' consent to modification can be implied from conduct consistent with the asserted
20 modification.” /4 “Parol evidence can be admitted to show an oral agreement moditying
53 a comtract.” id citing Silver Dollar Club v, Cosgriff Neon Co., 80 Nev. 108, 110, 389
24 P.2d 923, 924 (1964). This is the case despite a provision stating that the coniract can
56 only be modified in writing:
26 Parties may change, add to, and {otally control what they
did in the past. They are wholly unable by any contractual
27 action in the present, to limit or control what they may
ag wish to do coniractually in the future. Even where they

include in the written contract an express provision that it

9
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cant only be meodified or discharges by a subsequent
agreement in  writing, nevertheless their later oral
agreement to modify or discharge their written contract is
both provable and effective to do so.

Sitver Dollar Club v, Cosgriff Neon Co., 80 Nev. 108§, 111, 389 P.2d 923, 924 (1964}

citing Simpson on Contracts § 63, at 228 {(emphasis added).

B. Under the doctrine of estoppel. To prevail on an argument of estoppel, the party
asserting the defense must prove four elementis:
i, The party 10 be estopped must be apprised of the true facts;

2. He must intend that his conduct shall be acted upon, or
must 50 act that the party asserting estoppel has a right to
believe it was 30 intended.

3. The party asserting the estoppel must be ignoraut of the
true state of facts;

4, He must have relied on his detriment on the conduct of the
party to be estopped. In addition silence can raise an
estoppel quite as effectively as can words, Teriano v. Nev.
State Bank, 121 Nev. 217, 223, 112 P3.d 1058, 1062
{2005},

Here, Rose was aware of Treasure Island’s decision not o send numerous notices to the
attention of Susan Markusch after Mr. Divagul had insiructed Mr. Anthony to send all
notices to his attention, Thus, Rose was aware that all fulure notices after August 31,
2012 were being sent to My, Dragul and not Ms, Markusch. Similarly, when Mr. Dragul
asked Mr. Anthony to send all future notices to his attention he obviously intended that
his conduct would be acted upon by Anthony. Next, Treasure Istand was clearly ignorant
to any change in direction by Rose to change the person who the notice needed to be sent
to from Mr. Dragul back to Ms., Markusch since the evidence showed Dragul never
changed his direction to have ail notices sent to his attention and his attention alove.
Finally, Treasure Island met the last element since it relied to its detriment by sending the

notice to the attention Mr. Dragul instead of Ms. Markusch

o
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Estoppel is also applicable since the evidence showed that numerous gotices were sent (0
the attention of Mr. Dragul and not Ms. Markusch after the August 31, 2012 letier and
neither Dvagul or Rose objected. See also, Cheger, fnc. v. Plainters and Decorators, 98
Nev, 608, 614, 655 P2.d 996, 998-99 (1982 (“This court has noted that the silence can
raise in estoppel guite as effectively as can words™y, Geldstein v Hanna, 97 Nev, 339,
562 (Nev. 1981) {internal citations omitied} (“Thus, "a person remaining silent when
ought, in the excess of good faith, to have spoken, will not be allowed to speak when he

pught in the exercise of good faith, remain silent.”)

C. The Court finds that as a result of the conversation between Mr. Dragul and Mr.
Anthony, Rose waived its vight to claim the notice should have been sent to the attention
of Ms. Markusch instead of My, Dragul. His conduct in requesting that any future notices
be sent to him and him alone was an istentional relinquishment of any requirement on
Treasure Island’s part to send the notice to attention of Ms. Markusch. In addition, the
fatlure to raise any issues concerning the subsequent notices, which were all sent to the
attention of Mr. Dragul and not Ms. Markusch evidence of intention to waive the right
and thus a waiver is implied from said conduct. Mahban v. MGAM Grand Hotels, Inc,. 100
Nev, 5393, 596, 691 P2.d 421, 423-24 (1984). Nee also, Havas v. Adlawntic Ins, Co., 96
Nev. 586, 388 {(Nev. 1980) (intemal citations omitted). (The intent of waiver may be

expressed or implied from the ciroumstances.

D, Rose’s claim is also withowt merit since it received actual notice and Ms,
Markusch herself received notice. In Stonehenge Land Co. v, Beazer Homes Invesiments,
LEC, 893 N.E. 2.4 855, 863 {OGhio Ct. App. 2008} the court held that, “Where there is
evidence of actual notice, a technical deviation from a confraciual notice requirement will
not bar the action for breach of conidract brought against a party that had actual notice,”
See also, eg, Polizzottio v. Ddgostine, 129 So. 534, 536 (La 1930} ("[Miere

informalities do not viclate notice so long as they do not mislead, and give the necessary




St

()

~d

&

3

1a

i1

14

15

16

Bo
(31

B2
~J

28

FEnNNEMORE CRAIG

ATTORNEYS

Las Viaas

information to the proper party.”"y; Bd. of Commi'rs v. Turner Marine Bulk, Inc., 629 So.
24 1278, 1283 {La, Ct. App. 1993} ("Where adequate notice is in fact given and s
receipt is not contested, technicalities of form may be overlocked.™). In this case it i

clear Rose received actual notice and thus suffered no harm

E. Treasure Island substantially complied with any notice obligations to Rose. In
Hardy Cos v SNMARK, LLC, 126 Nev. 528, 536 (Nev. 2010} the court found that
substantial compliance with notice provisions is met when the owner has actual
knowledge and is not prejudiced. In this case it was clear Rose had actual knowledge of
the notice and the opportunity to cure the default during the ten-day notice period. This
provides the fifth reason why Rose’s argument that the notice to it was inetfective has no

merit,

3. Rose may not raise Treasure Island’s failure fo carbon copy Operadora as s

defense given the circurmstances in this case.

A. Rose cannot raise any claims regarding Treasure Island’s fatlure to notice Sefior
Frogs since that claim belongs to Seftor Frogs, Sefior Frogs is not a party to this case.
Instead, the issue only involves whether or not Treasure Island’s termination of the Rose
Lease was effective.  Any notice obligations to Sefior Frogs were a separate obligation
that Treasure Island had to Seflor Frogs and that is not an issue that could be raised by
Rose pursuant to established law. Pierce v. Centry Ins, 421 N.E. 2d 1252 (App. Ct.
Mass. 1981} (Notice to the incured and notice o the mortgagee have discreie purposes,
however, and 1t is difficult to see how, as to the party who receives notice, a fatlure to
give notice to the other, can be anything but merely formal. . .. This guality of separate
obligations has been noted particutarly, where, as in the fnstant case, the insurance policy
contains a so-called ‘standard mortgage clause.” (Citations omitted.} Under that clause
‘the result has been that the Courts have held that the agreement of the company with the

morigagee being separate and divisible from that with the mortgagor. . .} See also, e g,
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Ellegood v. Am. States Ins. Co., 638 NE.2d 1193, 1195 (UL App. Ct. 1994) (“[Pllainuiff]
who admittedly received notice and failed to pay the premium, secks to void defendant's
purporied cancellation based on the fortuttous fact that defendant is unable to establish
that it notified the mortgagee. We agree . . . that this would result in av ‘unjustified
windfall” to the tnsured.”y; Bradley v. dssocs. Disc. Corp., 538 So. 2d 857, 858 (Fla. 1952}
{finding that a defect in the potice’s content did not invalidate the notice where the detect
was relevant only o & third party); of Bryce v, 81 Paul Fire & Marine Ins. Co., 783 P24
246, 247 {Ariz. App. 1989) (“Appellee’s failure to give timely notice of the cancellation
to the morigagee [as required by statute] had no effect on the proper notice of
cancellation given appellant by the premivm finance company.”); dlistare Ins. Co. v
McCrae, 384 S.E2d 1, 2 (N.C. 1989} (“Ouly defective notification to the fnsured renders

cancellation of the policy ineffective and exiends the Hability of the fnsurer.”).

B. Even if Rose could raise the issue of Treasure Island’s failure to notice Setior
Frogs/Operadora it is estopped from doing so. Dragul told Anthony to send any default
notices to him and not anyone eise. As a result, when Anthony sent the notices to Dragul
and not anyone else Rose cannot argue that said notice was defective pursuant to the

estoppel law and reasons cited above.

C. Rose waived any claims for the same reasons also. Similarly, Dragul’s insistence
that any notices be sent to him and him alone counstitutes a waiver of any argument that

Treasure Island should have sent the notice to Sefior Frogs/Operadora.

B, Rose’s fatlure to send the notice to Sefior Frogs under its own obligation
preciudes Rose from alleging that the notice was ineffective since Sefior Frogs was not
carbon copied. This is true under the doctrine of materiality. If Rose felt that Treasure
Istand's obligation to send the notice of default to Seflor Frogs was a material term of its
(as opposed to Sefior Frogs) contractual rights with Treasure Island then it clearly would

have sent the notice on o Sefior Frogs pursuant fo ifs own contracinal obligation. Rose
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not sending the notice to Seflor Frogs pursuant to 1t own confractual obligations shows
that although the notice obligation from Treasure Island to Sefior Frogs might have been
material to Sefior Frogs, Rose did not believe it was material o it since it failed to send

on the notice to Sefior Frogs pursuant to its own obligations.

E. The unclean hands doctrine also applies. First, since Rose received the rent from
its subtenant and did not turn those monies over to Treasure Island. The facts were clear
ihat the subtenant Operadora would pay Rose $82,500 per month under the sublease and
Rose would in effect take those same monies and pay those over to the landlord,
Although the sublenant Sefior Frogs paid Rose $247,500 for January, February and
March of 2015 Rose did not take those monies and pay the landlord Treasore Island. B
carmot now complain that Treasure Island’s failure to notice Seflor Frogs somchow
excuses its non-performance under these circumstances. Similarly, the unclean hands
doctrine prevents Rose from arguing that Treasure Island’s fatlure to carbon copy
Operadora on the May 14" Notice excuses Rose’s non-performance since it had the same
obligation and failed to do so. Again Rose had clear contractual obligations o send any
default notices it received to Sefior Frogs. The evidence s clear that Rose never sent any
notices it received from Treaswre Island to Sefior Frogs including the May 14% Notice,
Therefore it cannot now allege that it is somehow excused for its non-performance under

its contract with Treasure Island because Treasure Island did not carbon copy Operadora.

The unclean hands docirine generally bars a party from receiving equitable relief
because of that party’s own inequitable conduct. It precludes a party from attaining an
equitable remedy when that party’s connection with the subject-matter or transaction in
litigation has been unconscientious, unjust, or marked by the want of good faith. Park v,
Park, 126 Nev. 745 (2010) (“the District Court found a connection between Appellant’s
misconduct, breach of contract, and cause of action for unjust enrichment, ... substantial

evidence supporis the District Cowt's decision to bar Appellant’s unjust enrichment
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claim under the unclean hands doctrine.™). While unclean hands is generally regarded as
an argument that sounds in equily, the Ninth Circuit has recognized that “[tthe unclean
hands docirine applies not only o equitable claims, but also to legal ones.” Adler v. Fed
Republic of Nigeria, 219 F.3d 869 (9% Cir. 2000). Here Rose’s failure to pay the rent to
begin with after being paid the samme by its snblenant coupled with its insistence that
Treasure Island not provide Operadora notice, and, perhaps most importantly, failing to
provide Operadora the default notice itself, despite its specific contractual obligation to
do so, caused all the harm to occur, If notice fo Operadora was s¢ important to Rose, it
should have sent the notice to Operadora itselfl It follows logically that since Uperadora
had already paid Rose the rent necessary to cover the gquarterly rent that was due, Rose
did not want Operadora 1o know that Rose had not paid the rent to Treasure [sland. In
any event, pursuant o the unclean hands doctrine, Rose is prevented from relving upon
the lack of notice to Operadora to excuse its default since s own actions were marked by
the wani of good faith. [t would be unjust to allow it 10 use Treasure Island’s fatlure to
copy Sefior Frogs (o excuse its non-payment of rent under the circumstances of this case.

4. Based on the foregoing, the court concludes that Treasure Island’s termination of

Rose, LLOs lease was effective and therefore, the lease is of no further force and effect.

5. The Court also denies Defendant’s counterclaimis for the reasons Hsted sbove. In

addition, Treasure Island has accepted the rent and thus Rose’s claim that Treasure Island
breached the lease by failing to accept the rent is without merit, Indeed, the Court is unaware of
any claim that a tenant can make for the failure of the landlord to accept rent. Af all times
Treasure Island allowed Rose to contimie to lease the space pending the outcome of this
litigation and Treasure Istand’s failure to accept the rent for a few months pending the Court’s
decision on whether the acceptance of the rent would not act as a waiver of Treasure Island’s

right to terminate this lease is not an actual breach.
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Pursuant to NRCP S(b}g I hereby certify that T am an employee of Fennemore Craig, P.C.

and that on November ™ | 2016, service of the FINDINGS OF FACT AND CONCLUSIONS

3

OF LAW was made on the following counsel of record and/or parties by electronic transmission

io all parties appearing on the electronic service list in Odyssey E-File & Serve (Wiznet):

E-Service Master List
For Case
null - Treasure Island LLC, P ami&i‘f{ﬂ vs, Rose LL( I}efmdam{s}

Fennemore Craig Jones Vareas
%C‘amﬁas:ﬁ

Fennemore Cmig, P.C.
C{mmu

Shumway Yan
Cmt&ct

i< Frupldvoe of Fennermore Craig, P.C.
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FENNEMORE CRAIG, P.C.
Patrick J. Sheehan (Bar No. 3812}
John H. Mowbray (Bar No. 1140}
300 8. Fourth Street, Suite 1400
Las Vegas, NV 851{1

Tel: (702} 692-8011

Fax: (702) 692-8099

Email: pshechanigfvlaw.com
Attorneys for Treasure Island, LLC

Electronically Filed
11/07/2016 04:56:17 PM
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CLERK OF THE COURT

BISTRICT COURY

CLARK COUNTY, NEYADA

TREASURE ISLAND, LLC, a Nevada limited
Hability company; ;

Plaintdf,
VS,

ROSE, LLC, a Nevada limited Hability
company;

Defenda{:.‘i}t.

Vs,

ROSE, LLC, a Nevada Hmited Hability
company,

Counterclaimant,

TREASURE ISLAND, LLC, a Nevada hmited
Liability company,

Counterdefendant,

TO:  ALL PARTIES AND THEIR A
YOU, AND EACH OF YOU, W

CASE NGO A-15.719185-B

BEPY.: Al

NOTICE OF ENTRY OF FINBINGS OF
FACT AND CONCEUSIONS OF LAW

TTORNEYS OF RECORD:
L PLEASE TAKE NOTICE that the

FINDINGS OF FACT AND CONCLUSIONS OF LAW was enfered in the above-




1 | referenced matter on the 7% day of November, 2016, a copy of which is attached hereto.
2 Dated this 7% day of November, 2016.

FENNEMORE CRAIG, P.C.

By: /s Patrick J. Shechan

g Patrick J. Shechan (Bar No. 3812)
John H, Mowhray (Bar No. 1140)
7 1400 Bank of America Plaza

300 South Fourth 81, 14" Floor

2 Las Vegas, NV 89101
Artorneys for Treasure Island, LLC
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Pursuant to NRCP 5(b), I hereby certify that L am an employee of Fennemore Craig,

P.C. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS
OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record
and/or parties by electronic transmission to all parties appearing on the clectronic service

fist in Odyssey B-File & Serve (Wiznet):

E-Barvice Master List
For Csse

null - Treasure Island LLC Pﬁamtsﬁ(s) vs. Rose LLC, Defenﬁant(s)

Fennmemore Crakg Jones Vargas
Lontact

Fennamare Craig, PC
Contact

Shumway Van

/s Adam Miller
An Employee of Fennemore Craig, P.C.

$
bsd
1




$ud

[

5
hats

[es]

3

E..:
[$31

3]
i

i Hmaib p
- Astorney for Plaineflf Treaswre Island, LLC

Patrick I Sheshan (NV Bar No, 3812)

Fohn H Mowbray (MY Bar No, 114

FEMMEMORE CRAIG, P.C.

300 8, 4% Sereet, Suite 1400

Las, Vegas, Mevada 89101

Telephone: {702} 692-8008

Faesimile: (F02) 692-809%
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<
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CLERK OF THE COURY

BISTRICT COURT
CLARK COURTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
firited liability company,

Plaintsft,

ROSE, LLE, a Nevada limited Hability company,

Defendant,

L BOSE, LLC, a Nevada Hmited Hability company,

Counterclaimant,

hes
RN

- TREASURE ISLAWD, LLL, 3 Nevada Hmited

falality company,

Counterclaimant.

B SR LA

CASENQ, A-15-719105-8
DEPT NGO XXX

FINDINGS OF FACT AND
CONCLUBIONS OF LaW

i FIMDIMNGS OF FACT,

i On or about Aprdl 13, 2011, Plaintiff, Treasure Island, ondeved indo a Lease

Agreement {“Leass™) with Defendant, Rose, LLO ("Rose”}

E 2

2 Purguant to the terms of the Leage, Treasure [sland leased spuee to Rose inside the

Treasure [sland Hotel and Casing in Las Vegas, Nevada (the "Property”™).

3. Cne of Rose’s obligations under the Lease was (o Umely pay rent,
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4. Per the Lease, rest came in two forms: minimum monthly rent, and quartesly rent
in an smount equal 0 7% of modified gross sales,

5. The Lease provided that the vent for gross sales woald be paid pursuant (o a cortain
fornmuda and that, within 3 days of the ond of each quarter during the lease term, Rose would |
deliver to landlord a writing seiting forth the amount of tonant’s gross sales made during each
month of the preceding calendar quarter and, concurrently therewith, pay the landlord the
percentage vend due and payable for the preceding calendar quaster,

6, In August, 2017, Treasure Isfand became sware thet Bose was delinguent in
paying several of its contractorns.

7. Ume 0 g convern that thin fafluee o pay construction costs could result tnog hien
against the Property, Treasure [sland, through ds General Counsel, Brad Anthony (“Anthony™),

i Fose a lolier reminding it that 5o Hens were permiltied ander the Lease.

8. This letlor was sond n striet complisnoe with the Least’s notice recmirerm:nts?
which stated that any notices would be sent o Pose at 4 certnin address attention Susan Markuseh
with & carbon copy to Opesadora.’

9. Shortly alter that letier was send, Gary Dragul, Presidesst of Rose ("Dragul”), valled
Mr. Anthony to disonss the letter that Rose received and (0 request further relief from the loan
repayment obligation it had with Treasure Island,

14 During that call, Dragul specifically vequesied that Aunthony send all future
cotrespondences dealing with the Treasure Island-Rose relationship directly and only (o him.

i1 Although Mr. Dragul lestified that his memory of the conversstion was different
in that he belicved Mr. Anthony suggested that Rose designate one person from Rose whom |
Treasure Island could deal with in the future he novertheless agreed that he did in fact tell Me |
Anthony to make all fatore communications 0 him, The Court finds that My, Dragud did in fsct

telt Firad Anthony to send all fulure notices to him and him alone (not Operadora or anyone else)

By way of & Filth Amendment 10 the leasy the netice addrasses were shanged to state that any notoes 1o Rose were |
ta be sent o 4 coriain addrasy without specifving sny individusl and W upem\%ﬂrsa #f both the original address Betad

and o w Mismi few firm,
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2. My Anthony’s testimony regarding Mr, Dragule reguest 1o change the notice was
J J R & i &

mch nwore oredible than M, Dragul’s wstimony related 0 the tssue, For exampde, during his
deposition My, Dragul stated he did not recall any conversation with Mr. Anthony after the
"u"“‘ «E.‘él.‘i.‘»m_ p}-‘}:n foendd E I ‘-"f ‘§ ,&,}_ Lanoo “:E" e ren e e et .
August 317 Jotter which contained the notices set forth in the lease. However, during the first day
of testimony upon oxamination of his own counsel he outlined what he believed occurred duripg
the comversation. Then, vpon guestioning from the Cowt he slao ocutlined what he belleved
cecwred during the covversation. Then, upon belug cross-examined by Plaintift's counsel he
again stated that be did pot vecall any conversation taking place. Plaintitfs counsel asked the
guestion as ollows:

53 coadr, doowow recall g owelephone conversation that vou bad with
Mr, Anthony following receipt of this lotter [the Augusi 3, 2617 letter]?

A by My Dragul] Fdo not
Transeripd ot page 33 Hoes 3-8 and also of page 34 Hoes 57, This just after his response (o the
Court cleardy acknowledging the conversation,  Se¢ pages 18 and 19, Indeed, the next fotter
between the parties reforences the conversation between My Anthony and My, Dragul so the
comversation must have taken place and it nust of shen place in between the August 317
correspondence and Seplember o correspondence which followed,

13 The Court finds that the parties agreed that apy further notices would be sent
solely to My, Dragud,

T4, O September 19, 2012, Anthony sent a letter following up on Mr. Dragul's
request regarding the construction foan repayment.,

15, Mr. Anthony complied with Dragul’s request for how notice should be provided
and sent the Ietier divectly 1o Dragul and without Opervadora baing cavbon copled,

i6. In the years that followed, Treasure Istand sent numerous somunusications
Rose. |

17, fnn each mstance where money owed 1o Treaswre [sland was delinguont, barring
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one’, the communication was sent to Dragel and Operadora was not copied,

{8 In all of its communications with Treasure Island, Rose did not carboy copy its |
subtenant once,  Nor was any evidense prosented to show that Rose forwarded any of the
communteations # received from Treasure Island to Operadora.

£9. O Apeil 30, 2013, Rose breached the Lease when it failed o pay the 7% gross
sales portion of the rent for the Hest quarter of 2013,

2 As a result, on May 14, 2015, Treasure Island sent Rose a notiee.

21 My, Dragul Rose's President testifiod that s company bad muny tenants aod that |
if any tenant faided to pay rent when due be would begin procesdings o eviet that tonant 10 days
after said tenant delauited on his rental obligations.

22, Pursuant to My Dragel’s imatruction the Notice was sent o Me, Dragsl and not {0
susan Markosch or Operadors,

250 Out of an shundance of caubion, Mr. Aothony emailed 3 copy of the notive 1o the
onty other effizer of Rose, LLC its legal counsel, Elizabeth Gold.

24. Ms. Godd was the person who sigoed all of the contracts in this matter,

25 The letter advised Rose, LLC that i was delinguent on s rent and that it bad ten |
duvs 0 cure that delinguency or # would be o defuull

26 Pursumyt (o the express ferms of the partios” Lease Agreoment, if the overdue rent
payment was not paid within ton days of the notice, Treasuee Island had the vight to terminate the
parties’ lease,

27 The Court finds that Rose, LLC did in faet receive the notice and did not pay the
full amount of everdue vent between May 14 and May 28,

38, This moupayment occurred despiie Rose baving heen pald 3247500 from iis)
suldenant for the months of January, February and March, which smount represents roughly the

gy

caquivalan of the rent mondes owed to Treasure Island passuant 1o Rose’s leass with Treasure

The only exoeption to this was & lotter from Jerry Griffis, Treasure Island’s Ohief Finaneial Officer, which did |
inclue untice to Operadors since the subject of that letter was Operadora fiself not paying foad chnrges owed o
Treasure Island.
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Island,

2. The evidence showed that Blizabeth Gold received a copy of the notice of defauls

no jater than May 15, 2015, since she called Brad Anthony on that day and requesied additional

time to pay the overdue rent, which My, Anthony said Treasure [sland would not give Boas,

33, M Antheny so testiied and Blizsbeth Gold did not testify in the trial o dapole

this testimony. Mr, Anthony’s testimony in this regard s comoboratad by a letter which My, Gold |

drafted on May 2% which referenced her being emailed the May 14th Notice,
31 The Court finds that My, Dragul was advised of the May 14 Netice shortly after
M, Gold’s recaipt of the same. This is becanse Mr. Diragul tostified he spoke with Ms, Gold

every morning and several tmes a day. Sce Ganscreipt at page 40 lines 3-9,

Notice uniil ke received a phone call from David Krouham on May 28 or 29 his testimony s not §

credible,

33, In My Dragel’s deposition, he testified he belisved he was advised of the Notice
o Mlay 26,

34 Although Mr, Deagat covly testified that be did not see a copy of the notice until

he returned to his of fce he was obviously told about the Notice,

35, Plaintiff"s counsel asked My, Dragul iF he was told about the nolice even though he

did not see the notice and he testified, “T dou’t remember,” See transceipt at page 49 Hnea 17-15.

36, The Court believes if is olear the My, Dvagul was advised of the Notice by May 15

and certainly well betore May 28,

37. In addition to Rose receiving the antice through Me, Gold, the evidence showed |

i

that Ms, Markusch (the person mentioned usder the original notice provision) also was aware of

the notice since she sont a partial payment for the outstanding rend due shortly alfler the May 14

notics was received,
3R, Raose. LLOC had Ha own soblease with an emity called Seflor Frogs Las Vegas, LLL

~

{“Sefor Froga™)

32, Afthough Mr. Dragul testitied that he personally did not receive a copy of the |
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39, Sefior Frogs e g subsidiary of Operadora,

40, Pursuant to an express provision in the sublease between Rose and Sefior Frogs,

- Rose had a duty to provide a copy of any defiult notices i recotved from Treasurs Istand to Seflor |

Frogs/Operadora,

41, Rose never sent & copy of the May 14th default notive {0 Ssiior Froge/Operadora,

47, On May 24, Treaswre Island terminated s leass with Rose vie 5 letier sent by its
eognael, Brenoch Wirthhin,

41, Following recoipt of this Notlee of Termiuvation Rose sttowpted to pay the o,
which Mr. Dragad admitted was overdae since Bt was due on Apeil 3™

44, However, Treasure fsland had already tenminated the loase and this action seeking
declaratory relef by both parties began,

48, Upon finding owl about Treasure Iland’s fenmination of Rose’s lease, Sefor
Froga/Operadora hived counsel from Florids to contaet Treasure [sland,

46, Said counsel did conlact Treasure lsland (hrough s counsel),

47, That copwnupication was memorialized In an email setting forth Sefior|
Froge/Operadora’s posttion af the Hme.

48, The cmail da.i‘e-d June 3, 2015, does not mention the fagt that Seftor Frogs would |
have paid any overdue smounts owed by Rose to Treasure Island.

49, The twstimony showed that Seflor Frogs had slready paid Rose approximately
$247,500 for the three months involved in the rent delinguency by Rose-Tanuary, February and

Barch, 2015,

0. The emal sintes:

s This email will confhvn owr
g ?\0‘::.,; LLC dﬂd U%ﬁdum

..ﬁ‘

alf f,ie'i ?iv B dduuit bv iﬁSx, LL{ as the ;;;rtmc iemm

bR X

As we fusther discussed, Rose, LLO iy dispoting the defanlt. You hawe
conttrmed with me tu ﬁ vour clieat does not plan on laking any action

@
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s with

Thanks again for vour assistance, Please copy me on any further
correspondence, My contact information is below.”

510 Following this email Sefior Froge did not infervene in this case and is not 8 party
2 P

to this sotion sud thus its tights are not subject 1o this action.

CONCLUSIONS OF LAW

i The cowt finds that the Jease between Rose and Troasure Island has been

teyninated,

2, Rose’s argument that the termination was not proper becanse the May 14 default
nodice sent o Rose was not sout {0 #he attontion of Susan Markusch §s withoo! merll for Uxe

followiag regsons any one of which would be sufficient:

A The partics orally modified the lease when Me. Uragul told Mr. Anthony to sond
all future correspendence (o bim and him alone sometime between August 31 and
Septemnber {9, 2012

“TPlarties w a writlen confravt who agres (o new terms may orally modify the contract.”
Jensen v, Jensen, 104 Nev, 85, 88 (Nev. 1988 internal citations omitted). “Moreover,
pariies’ consent to modification can be implied from conduct congiaten with 1he assorted
modification” /d “Parcl evidencs can be admitied 0 show an oral agreement moditving
a conteaet.” A citing Sifver Dollar Club v Cosgriff Meon Cp, B0 Nev, 108, 110, 339
Pld 923, 924 (19643 This is the case despiie a provision stating that the contract can |

only be modified in writing:

Parties may changs, add to, and toislly conirol what they
dicd i the pest, They arg wholly unable by any contratus)
action in the present, © Rowt or control what they may
wish to do contraciually n the future. Hven where they
smimf: in the wrilten contract an expross provision that i

-
¢
H
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can only be wmodified or discharges by a subseguent
agreoment in writing, nevertheless  their  lader oral
agreement I modify or discharge thelr writlen contrsct is
both provable and effective to do 5o,
Siiver Dodlar Clufy v Cosgniff Neos Ce, 30 Nev, 108, 111, 389 P24 823, 924 (1964}

clting Simpson on Contracts § 63, at 228 (amphasig added).

B, Under the doctrine of estoppel. To prevad! on an argument of estopped, the party

asserting the defense must prove four elements:

i The party o be egtopped must be apprised of the true facty;
2. He pust indend that his conduet shall be acted upon, or

st 50 act that the party asserting estoppel has o right w0
believe i was so infended,

3. The party asserting the estoppel must be ignorant of the
true state of facts;

4. He st have relied on his detriment on the conduct of the
party to be eatopped.  In addition sllence can raise an
estoppel quite ag effectively as can words. Tariane v Nev.
State Bank 121 Nev, 217, 223, 112 P34 1058, 1062
{2003},

Here, Boge was aware of Treasure Island’s decision not {o zend manerous potices to the
attention of Susan Markosch after Mr. Dragul had instructed My, Anthony o send all
notices to his altention, Thus, Rose was aware that all fulure notives after Avgust 31,
2012 were being sent to My, Dragul and not Ma, Mearkusch. Simiiarly, when Mr. Dragud
asked M. Anthony to send all Saure notices to his atiention he obvicusly intended that
his conduct would be acted upon by Anthony, Mext, Treasure Island was clearly ignorant
to any change in direction by Rose to change the person who the notive needed 1o be sent
o from Mr. Dragal bock o Ms, Markosch sinee the evidence showed Dragud never
changed his dirsction to have all notices sent to his altention and his atiention alone.
Finally, Treasure Island met the last clevaent since it relied 1o its detriment by sending the

notice to the attention Mr. Dragul instead of Ma. Magkusch.
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Estoppel is also applivable since the evidence showed that numerous nofices were sent io
the attention of Mre. Dragul and not Ms, Markasch afier the August 31, 2012 lotter and
netther Dragul or Rose objected, Sce also, Cheger, e v Plainters and Decorators, B
Mev, 609, 614, 653 P24 986, 908-80 (1982 ("This vour has noted that the silence cun
ratse in estoppel quite g etiectively as can words™); Goddsiein v Hawna, 97 Nev, 588,
562 (Nev., 1921 {internal citations omitted) "Thus, "a person remaining silent when

ought, in the excoess of good fhith, fo have spoken, will pot be allowed fo speak when he

pugitt 1 the exercise of good falth, romain silent.™)

C. The Court finds that as & result of the conversation betwoen Mr. Dragul and My
Anthony, Rose waived ita right to claim the notice should have been sent to the attention
of BMa, Markasch instead of My, Dragoel, His conduct in requesting that any Rture notices
be sent to kbm and him slone was sn intentional relinquishment of any requirement on
Treasure Island’s part to send the notice to attention of Ms, Markusch, In addition, the
fatlure 1o raise any issues concerning the subsequent notices, which were all sent o the
attention of Mr, Dragul and not Ms. Markusch evidence of intention © walve the right
and thus a walver s imphicd from said conduct, Mohbas v, UM Grand Hotels, fnc. 100
Moy, 393, 596, 691 P2.d4 421, 423.24 (1944). See also, Hovas v Atfontic s, Co, 867
Mev, 556, SR8 (Nev, 1980) (internal citations omitted), (The intent of walver may be

sxpressed or imphied from the clroumstances.}

£, Rose’s clabm ig also without meril singe B received actual wotice and Ms
hisrkusch bersel! recelved notics. In Stonchenge Land Ca v Bewzer Homes fnvesiments,
LEC 8973 NE. 2.4 835, 883 (Obio o App. 2008} the count held that, “Where there is
evidenoce of aciual notics, # technical deviation from s contractusl notice requirement will
ot bar the action for breach of contract brought ageinst a party that had aciual noties.”
See alvo, ea. Polizzotie v, Digesting, 128 8o 534, 5§36 (La 1930} ("[Miere

informalities do not violate netice so long as they do not mislead, and give the necessary
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wformation to the proper party.”"); Bd of Comnm'rs v Turner Mavine Bulk Isc, 629 Su.
2¢ 1278, 1283 (La £ App. 1993 (“Where adequate notice 15 in fact given and ifs
receipt {8 not contested, techndcnlities of form may be overlooked™) In this case if

clear Hose raceived aciual notice and thus suffered no harm,

k. Treasure Island substantislly complhied with auy ootice obligations w0 Rose, In
Hardy Cos v, SNMARE, LLC, 126 Wev. 528, 536 {Nev, 2010} the court found that
substantial compliznee with potice provisions 18 mot when the owner hay actual
knowledge and is not prejudived. In this case it was clear Rose had actual knowiedge of |
the nottee and the opportuntty (o curs the default during the ten-day notice period. This
provides the fifth reason why Bose’s argument that the notice to i was inetfoctive has no

et

3. Rose may not raise Tressure Istand’s failure fo carbon copy Opersdora as 3

defense given the circumstances in this case,

A, Rose cannot ralse any clabms regarding Treasure Island’s fallure o notice Seiffor
Frogs since that clabm belongs to Sefior Frogs. Sefior Frogs is not a party to this case,
nstead, the fssue only involves whether or not Troasure Island’s termination of the Rosce
fease was effective. Arny notice obligations to Sefior Frogs were a separaic obligation
that Treasure Istand had to Sefior Frogs snd that is not an issue that could be ratsed by
Bose porsuant fo established law, Plerce v Ceapy Mg, 421 WNE, 2d 1252 {(App. Ot

gapes have discrele purposes,

&

Rass, 19813 {(Notice to the insured and notics to the mornt
however, and it is Gificult to see how, ag to the party who receives nolice, a failure
give notes io the other, can be anyihing but merely formal. . . This quality of separais
obligations has been noted particularly, where, as in the nstant case, the insurance pulioy
conlaing a so-called ‘standard morigage clause” (Citations omitted.} Under that clause
“the result has been that the Courts have held that the agreement of the company with the

morigages being separate and divisible from that with the morigagor. . 3 See alsu, 2.,

- 14
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Ellegood v Am. States Mns. Co,, 638 NE2d 1193, 1195 (M App, Cr 19943 (TP Hainit]
who admittedly received notice and friled 0 pay the premivm, seeks 1o void defendant's
purported canceliation based on the forfuitons fact that defendant is woable o establish
that 1 notified the mortgages. We agree . . . that this wouold resuft In an “unjustified
windfall” to the wsured.”y; Hradiey v, dssocs. Dise, Corp., 58 3o, 24 BS7, 859 (Fla, 1952y
(finding that a defect in the potice’s content did not fnvalidate the netice whers the defect
was relevant only © g thivd party); of 8ryce v 81 Paul Five & Marine Ins. (o, T8I P24
246, 247 {Aviz. App. 189 (“Appeliee's faibore to give timely sotive of the cancellation
o the morigages fas vequred by statule] had no effect on the proper notice of
cancellation given appeliani by the premium finance company.”), Allvate s Co v
MeCroe, 384 B E.Zd 1, 2 (N.C. 1988} &*Only defective notiflcation to the insured renders

canceliation of the policy ineffective and extends the Hability of the jnsurer.”).

B, Even it Rose could raise the issue of Treasure Island’s failure to notics Seflor
Frogs/Operadora it is egtopped from doing so. Diragul told Anthony o seod any defanlt
noticss 1o him and nol anvone else. As a resull, when Anthony sert the notices (o Dragnl
and not anyvone else Rose cannot argue that said notice was defective pursuant o the

sstoppel law and reasons cited above.

. Rose waitved any claims for the same reasons also, Simitarly, Dyagal’s insistence
that any nottees be sent 10 hiny and him alone constituies a waiver of any argument that

Treasurs [sland should have sent the notice fo SeBor Froga/Operadors,

i, Rose's fallure o send the notice to Seflor Frogs under iy own c;biig&iion'
preciudes Rose from alleging that the notice was ineffective since Sefior Frogs was not )
carbon copted. This 1s true under the dootrine of materlality, I Rose felt that Treasure
Ialand‘s obligation tw send the notice of defanlt to Seflor Frogs was 2 roatesial lorm of i3
{as opposed 1o Sefior Frogs) contractual vights with Treasure Istand then it clearly would

have sent the notice on to Sefior Frogs pursuant to ifs own contractunl obligation, Rose
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not sending the notice o Sefior Frogs pursuant to it own contractual obligations shows
that although the notice obligation from Treasure Bland (o Seffor Frogs might have besn
material to Sefior Frogs, Rose did not belleve 1 was material to it since i faled to send

o the notioe to Seflor Frogs pursuant 1o ils own obligations,

i, The unclean hands doctrine also applies. First, since Rose recaived the rent from
its subtenant and did not turs those monies over to Treasure Tufand. The fhcls were clear
that the subtenant Uperadora wounld pay Rose 382,508 per month nnder the sublense and
Rose woudd in offect ke those smne monies and pay those over o the landlord,
Although the subtenant Sefior Frogs paid Rose $247.500 for January, Febroary and
March of 2015 Rose did not leke those monies and pay the Jandiord Treasure feland, |
cannof now complain that Treasure Island's futhure to notice Seflor Frogs somshow
excuses s noreperformance under these ciroumstuncess, Similarly, the waclean hands
doctrine prevents Rose from arguing that Treaswe Island’s fallure o carbon copy
Operadosa on the May 14% Notice oxeuses Rose's non-performance since it had the same
obligation and failed 1o do a0, Again Rose had clear contractial obligations 1o send any
defanlt notices it recelved 0 Sefior Frogs. The evidence ie clear that Rose never sent any
notices {1 received from Treasire Island w0 Sefior Frogs inchuding the May 147 Notice.
Therefore i cannot now allege that §§ is sonehow excused for ity non-performance under

iy contract with Treasure Istand because Treasure Island did not carbon copy Operadora,

The unelean hands docirine generaily bars a party from receiving equitable relief
because of that party’s own ineguitable conduct, It precludes a party from atiaining an
squitable romedy when that party's connection with the subject-matter or fransaction jn
Hitigation has been unconscientious, unjost, or vaarked by the want of good faith, Pork v,
FPark, 126 Nev, 745 (2010 (Mthe District Coert found a connection between Appeliant’s
mizsconduct, breach of conteact, and cause of action for unjust envichment, ... substantial

evidence supports the District Cowrt's decision 0 bar Appellant’s urjust envichment

-3
o
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clatiy under the unelean hands dectring™). Witle unclean hands is generally regarded as
an argurnent that sounds in egquity, the Ninth Ciroudd has recogoteed that “{tihe voclenn
hands dostrine applics not ondy (o eguifable claims, bul also 10 Jogal ones.™ Adfer v Feg
Bepublic of Nigeria, 219 F.3d 869 (0% Cir. 20000 Here Rose’s failure (0 pay the rent
bogin with after being paid the sume by 118 subtenant coupled with ity ingistence that
Tregsure Island not provide Operadora notice, aud, perbaps most imporiautly, fuding to
srovide Operadora the defavlt notice itself] dospite Us specific contractusl obligation to
do s, cansed all the havm 1o socur. I notics 1o Operadora was 5o impoertant to Rose, i
should have sent the sotice 10 Operadors ttzelfl It follows logieally that sisce Operadors
had already paid Rose the rent necessary o cover the guartorty rent that was dus, Rose
did not want Operadorg 1o know that Rose had not gaid the rent 1o Treaswre Ishand. In
any cvend, pursuant o the unclean hands dootring, Rose i provented from relying upon
the lavk of netics to Operadors to exeuse i default since Hs own actions were marked by
the want of good faith. It would be unjust to allow B o use Treasure Ieland’s faflure to
copy Seffor Frogs to excuse is novepayment of rent under the circwmstances of this case.
4. Based on the foregoing, the court concludes that Treaswre Island’s wrminatioy of

Fose, L1 s tease was affective and therefore, the lease is of no further foree and effect,

5. The Court alss denies Defendant’s countorciains for the reasons Hsted above, In |
addition, Treasure Istand hax accepted the rem and thus Rose's clavn that Treasurs [sland
breached the lease by falling to gecept the rent {5 without mertt. Indeed, the Court is unaware of
any claim that a tenant can make for the fallure of the landlord 1o accept rent. AL all thmes
Treasure Island allowed Rose io continue to lesse the space pending the outcoms of thig
Htipation and Treaswe Istand’s fathere to accept the ront for a fow months pending the Cowrt’s
decision on whether the acceptance of the ront would nol act as a walver of Treasuse Island’s

right to tenninate this lease is not an actual breack.
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Pursgant to NRCP b, | hereby cortify that T am an emploves of Fennemore Cralg, P.C

and that on MNovember 9 L 2016, sepvice of the FINDINGS OF FACT ANTD CONCLUSIONS

OF LAW was made on the following counsel of record and/or pavties by clectronis transmission)

to all parties appearing on the olectronic service Hat in Odyssey E-File & Serve (Winnety:

E-service BMaster Ligd
Fur Case




A-15-719105-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES October 15, 2015
A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.

Rose LLC, Defendant(s)

October 15, 2015 8:30 AM Motion Plaintiff's Motion for
Confirmation that
Treasure Island May
Collect Rent During
the Pendency of the
Litigation

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Rickard, Jarrod L. Attorney
Sheehan, Patrick J. Attorney
JOURNAL ENTRIES

- Mr. Sheehan sought direction as to whether it is acceptable to collect rent, as long as the Defendant
continues to occupy the premises, while parties are disputing whether or not a lease has been
terminated; all they ask for is that Defendant stipulates that by the Plaintiff accepting rent, they are
not waiving their right to termination. Statement by the Court as to two different options, i.e. rent
going to the landlord, or portions going to Escrow. Mr. Rickard stated his client does not care but
their preference is that the landlord accepts the payment that is tendered. Following further
discussion, COURT ORDERED, motion in GRANTED IN PART; Plaintiff may accept the rent that
Defendant tenders. Court further noted no one has stipulated, nor given an advisory opinion, but
Plaintiff is not waiving any defenses as a result of accepting any rent that the Defendant tenders.

PRINT DATE: 12/13/2016 Page 1 of 22 Minutes Date:  October 15, 2015
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES October 23, 2015
A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.

Rose LLC, Defendant(s)

October 23, 2015 8:30 AM Mandatory Rule 16
Conference
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C

COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Mowbray, John H. Attorney
Rickard, Jarrod L. Attorney
JOURNAL ENTRIES

- Upon Court's inquiry, Mr. Rickard confirmed parties have held their joint case conference, filed the
report, and exchanged initial disclosures; with regards to a protective order, they have a pending
motion for a deposition, but he does not think they will need a protective order related to confidential
documents; there are no ESI issues. Upon counsel's request, COURT ORDERED, motions on the
November 13, 2015 Chambers calendar RESET to the oral calendar for November 12, 2015. Counsel
advised, other than 3 noticed depositions, 1 of which is the subject of a pending motion, they do not
need anything else in order to go to a settlement conference.

Per parties' request, matter REFERRED to Judge Denton (Department XIII) for a settlement
conference on December 18, 2015. Counsel DIRECTED to check their clients' availability regarding
the December 18th date and notify the Department XI Law Clerk. COURT ORDERED, discovery cut-
off SET on February 5, 2016 per parties' agreement; dispositive motions DUE by February 26, 2016.
Matter SET for trial on the stack beginning on April 18, 2016, with Calendar Call on April 14, 2016.
Jury Demand, if any, to be filed within five (5) business days.
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11-12-15 8:30 AM MOTION FOR PROTECTIVE ORDER REGARDING THE
DEPOSITION OF PHILLIP G. RUFFIN...DEFENDANT'S MOTION TO AMEND COUNTERCLAIM
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A-15-719105-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES November 12, 2015

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

November 12,2015  8:30 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Rickard, Jarrod L. Attorney
Sheehan, Patrick J. Attorney
JOURNAL ENTRIES

- DEFENDANT'S MOTION TO AMEND COUNTERCLAIM...PLAINTIFF TREASURE ISLAND,
LLC'S MOTION FOR PROTECTIVE ORDER REGARDING THE DEPOSITION OF PHILLIP G.
RUFFIN

PLAINTIFF TREASURE ISLAND, LLC'S MOTION FOR PROTECTIVE ORDER REGARDING THE
DEPOSITION OF PHILLIP G. RUFFIN: Arguments by counsel regarding the relevance of Mr.
Ruffin's testimony. COURT ORDERED, motion GRANTED IN PART. The Court will PERMIT
Plaintiff to take the deposition of general counsel; afterwards, if Plaintiff makes the determination
they would still like to take Mr. Ruffin's deposition Plaintiff may ask the Court to do so and explain
why.

DEFENDANT'S MOTION TO AMEND COUNTERCLAIM: COURT ORDERED, Motion GRANTED.
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A-15-719105-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES November 17, 2015
A-15-719105-B Treasure Island LLC, Plaintiff(s)
vS.

Rose LLC, Defendant(s)

November 17,2015  4:15 PM Telephonic Conference
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Rickard, Jarrod L. Attorney
Sheehan, Patrick J. Attorney
JOURNAL ENTRIES

- Motion for Protective Order Regarding Date for Deposition of Gary Dragul; Ex Parte Application for
Order Shortening Time FILED IN OPEN COURT...Opposition to Motion for Protective Order
Regarding Date for Deposition of Gary Dragul and Countermotion to Strike Answer if Dragul Does
Not Show Up for His Deposition FILED IN OPEN COURT.

Mr. Sheehan requested they argue the motions today. Mr. Rickard argued they had offered to have
Mr. Dragul available for deposition on either December 10 or 14 but Treasure Island is unwilling to
accept the offer. Court NOTED it does not have as much medical information regarding the sibling.
Mr. Rickard stated he was told Mr. Dragul can be available after the Thanksgiving holiday; he was
hoping for an email response giving him additional details but he apologizes as he does not have
those yet; the sibling appears to be one whom the parents were making decisions for and Mr. Dragul
is the second one down the line. Mr. Rickard stated he does not know where the sibling lives.

Mr. Sheehan responded, the deposition had originally been noticed for September 9; Mr. Rickard
then said they can produce Mr. Dragul on October 29; a couple of days before the date, Mr. Rickard
informed him Mr. Dragul's schedule would prevent him from appearing on the 29th and asked for
November 18; unbelievably, 2 days ago he gets the motion for protective order; the motion should be
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denied. COURT ORDERED, protective order GRANTED; a date for the deposition will be
determined pending medical information. Mr. Rickard is DIRECTED to provide records explaining
why the sibling's medical issues need to be handled by Mr. Dragul; if there is a true medical issue
they can work with him; otherwise, the deposition will go forward. The Court will review the records
in camera and seal them. Court admonished Mr. Richard to be prepared with dates after
Thanksgiving. Mr. Rickard stated he will attempt to provide the medical information to Mr. Sheehan
by tonight and to the Court by tomorrow. COURT ORDERED, matter SET for hearing on Thursday,
November 19, 2015.

11-19-15 815 AM HEARING: MOTION FOR PROTECTIVE ORDER
REGARDING DATE FOR DEPOSITION OF GARY DRAGUL; EX PARTE APPLICATION FOR
ORDER SHORTENING TIME...OPPOSITION TO MOTION FOR PROTECTIVE ORDER
REGARDING DATE FOR DEPOSITION OF GARY DRAGUL AND COUNTERMOTION TO STRIKE
ANSWER IF DRAGUL DOES NOT SHOW UP FOR HIS DEPOSITION
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A-15-719105-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES November 20, 2015

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

November 20,2015  3:00 AM All Pending Motions

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- HEARING: MOTION FOR PROTECTIVE ORDER REGARDING DATE FOR DEPOSITION OF
GARY DRAGUL; EX PARTE APPLICATION FOR ORDER SHORTENING TIME...OPPOSITION TO
MOTION FOR PROTECTIVE ORDER REGARDING DATE FOR DEPOSITION OF GARY DRAGUL
AND COUNTERMOTION TO STRIKE ANSWER IF DRAGUL DOES NOT SHOW UP FOR HIS
DEPOSITION

Court reviewed the briefing and documents relating to withdrawal of both motion and
countermotion. If the parties wish to proceed further with any issues related to the deposition, they

may file separate motions.

CLERK'S NOTE: A copy of the above minute order was distributed to parties via electronic mail. / dr
11-20-15
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES February 11, 2016
A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.

Rose LLC, Defendant(s)

February 11, 2016 8:30 AM Status Check
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Sheehan, Patrick J. Attorney
Van, Michael C. Attorney
JOURNAL ENTRIES

- Mr. Van not present at call of the case. Court directed Law Clerk to call his office. Matter TRAILED.
Matter RECALLED. Mr. Van participated via telephone.

Mr. Van advised discovery is not done; he and Mr. Sheehan had talked; when he substituted in he
realized they were right up the discovery cut-off. Mr. Van asked to move the trial for 60 days.

Mr. Sheehan confirmed he would work with Mr. Van on discovery but would prefer not to move the
trial date; counsel can take discovery up to that date; it is a pretty simple case, and the only discovery
they took was on Defendant's principal, basically 2 witnesses; Plaintiff is willing to let Defendant
have Mr. Anthony's deposition and agree to move back dispositive motions. Court noted its
calendar's schedule if this case does not go on the current stack; if counsel can stipulate to some of the
deadlines and shorten any motions that might be better. Mr. Sheehan added Plaintiff is willing to get
rid of the trial and have the Court decide this based on the briefs. Court DIRECTED the parties to
discuss a schedule to finish discovery, file briefing, or set an evidentiary hearing with briefing.
COURT ORDERED, matter SET for status check on the Chambers calendar for next Friday, February
19, regarding a written stipulation or an email sent to the Law Clerk indicating counsel have reached
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a gentleman's agreement. Court noted the April 18 stack goes for 5 weeks.

Mr. Sheehan asked Mr. Van to call him tomorrow to discuss dates for Mr. Anthony's deposition and
some briefs.

PRINT DATE: 12/13/2016 Page 9 of 22 Minutes Date:  October 15, 2015



A-15-719105-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES February 19, 2016

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.

Rose LLC, Defendant(s)

February 19, 2016 3:00 AM Status Check Status Check:
Agreement / Written
Stipulation
Regarding Schedule

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C

COURT CLERK: Dulce Romea
RECORDER;
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Stipulation and order signed. Matter OFF CALENDAR.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES April 14, 2016

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

April 14, 2016 8:45 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Marshall, Samuel Attorney
Sheehan, Patrick J. Attorney
Van, Michael C. Attorney
JOURNAL ENTRIES

- CALENDAR CALL...DEFENDANT'S MOTION TO CONTINUE TRIAL, PERMISSION TO TAKE
THE DEPOSITION OF PHIL RUFFIN, AND EXTEND DISCOVERY ON AN ORDER SHORTENING
TIME (SECOND REQUEST)

With respect to the motion to continue, Mr. Van advised parties had agreed to a 60-day continuance
and go to mediation. Mr. Sheehan disagreed. Mr. Van advised he cannot start trial on Monday (April
18), argued as to the 30(b)(6) deposition, and requested to pass this 60 days and go to mediation
within 30; if the matter is not resolved, it is his request to be allowed to take a 2-hour deposition of
Mr. Ruffin, and then they will be ready for trial. Mr. Sheehan advised that Mr. Van had asked him
about mediation this week; he gave opposing counsel dates, something along April 20th, but he never
heard back, so they are here today. CONFERENCE AT BENCH, per Mr. Van's request. COURT
ORDERED, trial to COMMENCE on Wednesday, May 25, 2016 at 10:00 AM.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES June 13, 2016

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

June 13, 2016 9:30 AM Settlement Conference
HEARD BY: Scotti, Richard F. COURTROOM: RJC Courtroom 11D

COURT CLERK: Shelly Landwehr

RECORDER:
REPORTER:
PARTIES
PRESENT: Marshall, Samuel Attorney
Sheehan, Patrick J. Attorney
Van, Michael C. Attorney
JOURNAL ENTRIES

- Court noted parties were unable to settle this matter.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES July 08, 2016
A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.

Rose LLC, Defendant(s)

July 08, 2016 3:00 AM Status Check

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Pursuant to the stipulation and order regarding trial date filed on 5/19/16, the Court having
reviewed the parties' briefs and the related exhibits and being fully informed, determines that given

the declaration of Mr. Krouham submitted as Exhibit 9 to Defendant's brief that a trial is necessary.
Parties are RESET on the stack beginning 9/6/16. New Trial Setting Order will ISSUE.

CLERK'S NOTE: A copy of the above minute order was distributed to parties via the E-Service
Master List. / dr 7-11-16
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES September 01, 2016

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

September 01, 2016  8:45 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Debbie Winn

REPORTER:
PARTIES
PRESENT: Marshall, Samuel Attorney
Sheehan, Patrick J. Attorney
JOURNAL ENTRIES

- CALENDAR CALL...PLAINTIFF'S MOTION TO STRIKE DAVID KROUHAM

CALENDAR CALL: One to two days estimated for trial. COURT ORDERED, Bench Trial RESET to
COMMENCE on Thursday, October 6, 2016 at 9:30 AM.

PLAINTIFF'S MOTION TO STRIKE DAVID KROUHAM: COURT ORDERED, motion ADVANCED
from tomorrow's Chambers calendar. Arguments by counsel. Court noted Mr. Krouham's deposition
may be taken or he can be excluded. Mr. Marshall stated Defendant agrees that Mr. Krouham's
deposition be taken. COURT ORDERED, motion to strike DENIED; however, the Court GRANTS the
request for deposition noting counsel have agreed it can be taken by telephone.

With regards to Mr. Ruffin, Mr. Sheehan stated the Defendant is now trying to do a trial subpoena
even though they cannot take his deposition as Mr. Ruffin has said no several times. Court stated
anyone can subpoenaed for trial; the Court may quash the subpoena.

Mr. Marshall argued that not being able to depose Mr. Ruffin does not mean that he does not have to
show up for trial; aside from Mr. Krouham, they also need to find out what Mr. Ruffin would say.

PRINT DATE: 12/13/2016 Page 14 of 22 Minutes Date:  October 15, 2015



A-15-719105-B

Court stated they do not, since Mr. Ruffin did not provide an affidavit. COURT ORDERED, Mr.
Ruffin's testimony cannot be preserved nor his deposition taken prior to trial. However, the Court
will consider a motion to quash the subpoena.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES September 16, 2016

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

September 16, 2016  3:00 AM All Pending Motions

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- NOTICE OF ISSUANCE OF TRIAL SUBPOENA FOR PHIL RUFFIN...
...NOTICE OF ISSUANCE OF TRIAL SUBPOENA FOR BRAD ANTHONY...
...NOTICE OF ISSUANCE OF TRIAL SUBPOENA FOR JERRY GRIFFIS...
...NOTICE OF ISSUANCE OF TRIAL SUBPOENA FOR NAJAM KHAN

Court notes resolved on September 1st.

CLERK'S NOTE: A copy of the above minute order was distributed via the E-Service Master List. / dr
9-19-16
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES September 22, 2016
A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.

Rose LLC, Defendant(s)

September 22,2016  8:30 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Marshall, Samuel Attorney
Sheehan, Patrick J. Attorney
JOURNAL ENTRIES

- PLAINTIFF'S MOTION TO QUASH SUBPOENA REGARDING PHILLIP G. RUFFIN ON ORDER
SHORTENING TIME...PLAINTIFF'S MOTION TO QUASH SUBPOENA REGARDING PHILLIP G.
RUFFIN ON ORDER SHORTENING TIME

Argument by Mr. Sheehan as to Mr. Ruffin's information being completely irrelevant to this case, that
the Opposition only indicates Mr. Ruffin being a decision maker at the early amendment, and that
Mr. Brad Anthony will be appearing for the trial as Plaintiff has accepted that subpoena. Argument
by Mr. Marshall as to the standard for quashing a subpoena; upon inquiry of the Court regarding
non-privileged information Mr. Ruffin may have that is relevant to the issues at trial, Mr. Marshall
argued it goes to motive, and the basis of communication; Mr. Ruffin authorized the lawsuit;
additionally, the other witnesses have to fly in, but Mr. Ruffin can drive in from 4 miles away.
Following reply by Mr. Sheehan, COURT ORDERED, motion to quash GRANTED; it does not appear
that there is any information that Mr. Ruffin possesses that is relevant to the proceedings before this
Court that is related to non-privileged information.

10-6-16 9:30 AM BENCH TRIAL
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES October 06, 2016

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

October 06, 2016 9:30 AM Bench Trial
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Marshall, Samuel Attorney
Sheehan, Patrick J. Attorney
Van, Michael C. Attorney
JOURNAL ENTRIES
-DAY 1

Pursuant to the stipulation of the parties, COURT ORDERED, all exhibits, with the exception of 54,
57, and 63 as those are deposition transcripts, are ADMITTED. Opening statements by Mr. Sheehan
and Mr. Van. Testimony and exhibits presented. (See worksheet.) LUNCH RECESS.

Testimony and exhibits continued. (See worksheet.) At the hour of 2:40 PM, the Plaintiff RESTED.
Arguments by Mr. Van and Mr. Sheehan regarding Mr. Van's motion for dismissal as a matter of law

noting breach of contract cannot proceed. COURT ORDERED, motion DENIED.

Testimony and exhibits presented. (See worksheet.) COURT ORDERED, trial CONTINUED.
EVENING RECESS.

10-7-16 10:00 AM BENCH TRIAL
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES October 07, 2016
A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.

Rose LLC, Defendant(s)

October 07, 2016 10:00 AM Bench Trial
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Marshall, Samuel Attorney
Sheehan, Patrick J. Attorney
Van, Michael C. Attorney
JOURNAL ENTRIES
-DAY2

Also present: Brad Anthony, Client Representative for the Plaintiff.
Testimony and exhibits presented. (See worksheet.) LUNCH RECESS.

Testimony and exhibits continued. (See worksheet.) COURT ORDERED, Exhibits 66, 67 and 68
ADMITTED per stipulation. At the hour of 2:56 PM Defendant RESTED. No rebuttal case by the
Plaintiff.

Closing arguments Mr. Sheehan and Mr. Van. The Court determined that the Defendant cannot raise
Operadora's failure to be named as cc as defense under the circumstances presented in this case. The
Court finds Mr. Anthony's testimony related to Mr. Dragul's request to change the notice more
credible than Mr. Dragul's testimony related to the issue; the notice of default on May 14 and the
notice of termination on May 28 were served in substantial compliance with the notice provisions of
the lease, given Mr. Dragul's request to Mr. Anthony; there is no evidence of breach of the covenant
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of good faith and fair dealing by Treasure Island. For that reason, the Court FINDS for the Plaintiff
and against the Defendant in this matter.

Counsel to prepare findings of fact and conclusions of law.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES December 08, 2016

A-15-719105-B Treasure Island LLC, Plaintiff(s)
VS.
Rose LLC, Defendant(s)

December 08,2016  8:30 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:

PARTIES

PRESENT: Marshall, Samuel Attorney
Polsenberg, Daniel F. Attorney
Sheehan, Patrick J. Attorney
Smith, Abraham G. Attorney
Van, Michael C. Attorney

JOURNAL ENTRIES

- DEFENDANT/COUNTERCLAIMANT, ROSE, LLC'S MOTION FOR STAY OF EXECUTION
DURING PENDENCY OF APPEAL AND WAIVER OF SUPERSEDEAS BOND ON AN ORDER
SHORTENING TIME..DEFENDANT/COUNTERCLAIMANT, ROSE, LLC'S MOTION FOR
RECONSIDERATION, TO AMEND FINDINGS OF FACT, TO AMEND THE JUDGMENT, OR, IN
THE ALTERNATIVE, FOR A NEW TRIAL ON AN ORDER SHORTENING TIME

Brad Anthony, Client Representative for Plaintiff, present with Mr. Sheehan.

DEFENDANT/COUNTERCLAIMANT, ROSE, LLC'S MOTION FOR RECONSIDERATION, TO
AMEND FINDINGS OF FACT, TO AMEND THE JUDGMENT, OR, IN THE ALTERNATIVE, FOR A
NEW TRIAL ON AN ORDER SHORTENING TIME: Following arguments by counsel as to whether
the findings constitute a judgment, COURT noted the word "judgment" does not appear and
ORDERED, Plaintiff to prepare a separate judgment on declaratory relief issues and run it by
opposing counsel prior to submission to the Court.
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DEFENDANT/COUNTERCLAIMANT, ROSE, LLC'S MOTION FOR STAY OF EXECUTION
DURING PENDENCY OF APPEAL AND WAIVER OF SUPERSEDEAS BOND ON AN ORDER
SHORTENING TIME: Court noted a stay would be premature if a judgment has not been entered.
Mr. Polsenberg explained a stay can be ordered that would be effective upon entry of judgment and
notice of appeal. Court so noted. Mr. Polsenberg further requested a nominal bond; security would be
necessary for the difference of what Senor Frogs pays them and what they pay Treasure Island;
however, they do not have information on what the bond amount should be and the parties should
brief it with evidence. Mr. Sheehan disagreed, noting that this issue has been fully briefed and they
simply need to figure out the additional space; $1.5 million is very conservative.

COURT ORDERED, Mr. Polsenberg's request for additional briefing GRANTED. Matter continued to
December 14, 2016 at 8:30 AM for the Court to hear the issue on the amount of the bond to take effect.
Parties to determine briefing schedule, as long as the briefs are submitted by the day before. Mr.
Polsenberg to file his brief by Monday, December 12, at noon.

Mr. Sheehan to prepare the order denying the motion for reconsideration as well as the judgment.

The Motion for Attorney's Fees will not be advanced from the December 23rd Chambers calendar per
Mr. Sheehan's agreement to an extension of the filing of Defendant's opposition.
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