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THIRD AME

8. Prime Lendlord agrees that it shall not perform, or cause to be performed, any act that will
negatively fmpact Tenant’s ability to keep sod maintain {is licensing,

&, In the event the presence of {sny] gaming devices in the Premises materially and adversely
disrupts the operation of the business in the Promises, Prime Landlord agrees to meet with
Tenant within ten (10} days to discuss the continned oper cﬁ:imx or possible removal of {any such]
gaming devices., If, afler meeting, the disruption is not resolved, Prime Landlord agrees o
remove [any such] gaming devices, and restore the space to an operable condition,

{0, Prime Landiord shall comply at its expense with all applicable Federal, State, or local laws,
ordinances, or regulations that relate fo the use of {amy] gaming devices, Tenant agrees to
cooperate with Prime Landlord and adjust it business practices when necessary to ensble Prime
Landlord to comply with its legal obligations as set forth horein, provided such adjustments do
not materially interfore with or hamper the operation of Tenant’s business as reasonably
dstermined by Tenant.

i1, Except as is aftributable to Tenant’s gross neghgence or willfel misconduct, Prime Landlord
harsby covenants and agrees fo indemmify, save, and hold Tenmant, s parent, subsidiaries,
subtenants, and affiliates, and their officers, divectors, shareholders, and employees free, clear,
and harmiess from any and ail liabilities, losses, costs, expenses {including atiorney’s fees),
‘"ué;meﬁis; claims, lens, fines, penalties, and demands of any kind whatsoever in connsction
with, ardsing out of, or in any way relating to the instaHation, operation, and maintenancs of {any
Frime Landlord] gaming devices, or the presence of said devices within the Premises,

FIFTH AMENDMENT

impmi, smea ts t@ the Lsased Pwmmes at 80 cost to Landimd as ars neces»ary {0 aucmrmedciw

within the Leased Premises the operation by Tenant of an additional Mexican-thened business

omplementary to, consisient with, and in conjunction with Senor Frog's {which name and

cons &ﬁt shall be approved by Landlerd, but, for example, The Big Deck at Senor Frog's)
wmenndane Vs

i

1 In addition to the foregoing, Tenant may use, upon receiving Landlord’s consent, the Leassd
Premises as sof forth herein for the C‘mnpiememaw Usf In no instance shall Tenant's

Complex 15‘1%3{} Use operate as 3 sporis bay, private olub, separate nightlife venue, or pennit sny
use not spectiically penmittad in this Ssction 7.1,

o

7.4 The Parties agree that Secuom 7.4 shall be modified to add the following phrase to the end of

first sentence of Section 7.4 %, provided that the main level of the Lessed Premises shall be
ated & minimum of 11 hours per day, unless business dictates otherwise, in which Instance
the Parties shall meet to determine the acceptable hours of operation.”
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7.7 In addition, the Trade Nante may include the approved oporsting name of a Complensentary
Use conducted by Tenant,

17,3 The Partige agreo Section 17,1 is amendsd o remove existing item {e), which encompasses
Londlord’s reprasents ation, warranly and covensnt to Tenant that, as of the Effective Date and af
il times dudng the Toon, Landiord shall conduet, or cauge to be conducted, the live
entarisinment show, knovwn as the pirate show, in the same location adjacent (6 the Leased
Premtiges, and in sobstantially the same form 88 it wag conducted, as of March 2011

19.2 In addition, Tenang shall have the right to install signage on the exterior of the Leased
Premises identifying its Complementary Uee busingss, subject to Landlord’s reasonshle approval
and Clark County approval 85 1o such exterior signags. For purposes of this Section 19,2, all
signage and advertising evailable to Tenant shall be gvailable to be shared betwesn Subtenant
snd the Complementary Use business,

19,8 The Parties agree that for purposes of Seotion 19.6 of the Loase, Tenant’s notice address is
ypdatad 0 3690 DTC Boulevard, Suite 5315, Greenwood Village, OO 80111, and that copies of
noticss gent t;} Tenant per the Loase shall also be sent {o Sublenant addressed tor Operadora
Andersons 8.4, ds TV, Boulsvard Kokuolken lan 34,2, Cancun, Mexioe, C.F, 77500 Zons
Hotelora, s;:i ts‘ Sublenant’s coungel, addressed o Ronald R, Fieldstons, Esqg, and Susan
Trench, Bsq., Arastein & Lebr LLP, 200 South Biscayne Boulevard, Suite 3600, Miami, Florids
33131,

20.. [Tjha Lease is amended to include the following new Spchan ,,(B for the benefit of Sefor
Frog's Las Vegas, LLC, & corront subtenant of Tonant (Sl

Ao

~~~~~~~~~~

Suhtenam undw the Sublﬁﬁb% 10 cure any dafenli ) then:

i Subtenant’s right of possession to the sublesacd portion of the Leased

Preraices and Subtenant’s other rights ariging out of such Sublease as defined by Tenant and
Sobtenant as part of such Sublease shall not be affected or disturbed by the Prime Landiord in
the exorcise of any of is righls under the Lease or the obligations which &t seeurcs subjeat to
Prime Landlord’s right to demand & new leasing agroemesnt with Subtenant as outlined below, To
the sxtent the Lease Agresment is terminated by Prime Landiord due to & default by Tonant and
Subtenant ig not in defuult under the Subloase, Subtenant and Prime Landlord will enter into
negotistions for 3 new leasing agreement for either the subleased portion of the Leased Premises
ot the entite Leased Promises in Prime Landlord’s discorstion and in a form acceptable to

o

Subtenant and Prime Landlord to replace the Sublease. Prime Landlord may rcquire from

Sebtenant any of the financial assuranoces ® bag required from Tenant or might reguire fromw any
ther priraary lesses for the purpose of any new leasing agresment,

{'

(")

i1, In the evenl any persom acquires title to the subleased portion of the
Leasad Premises by conveyance or sale or any related proceeding, the Prime Landlord covenanis
that sny such transfer of the subleased portion of the Leased Premises shall be made subject o
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the Subiesse and the righiz of Subtenant under the Subleage. Provided that in such event,
Subtensnt covenanis and agress {o atiomm o such person as s new landlord, and the Sublease
shall continue In full force and effect as o dircot lease between the new landliord aund the
Sublonund npon afl of the terms, covenants, conditions, snd spresments st forth in the Bublease
andfor any additional amendments, However, i no event shall the new landlord be:

k)] Hshls for any sct or omission of Sublenant;

i} bound by soy payment of ot or additfonal rent made by
Subtsnmnt to the Tenant for more than one month in sdvance.

k. The Bublease shall be subjevt and subordinate to the riglts of the Frime Lundiord
or any now fandlord under the Agreemeny, to the extent applicable,

£, Any notices required or penmitied fo be given under this Agreement shell be In
writing and personally delivered, given by certificd mail, postege propaid, rotum receipt
requesied, or delivered by ovemight courler, in each instance addressed 1o the panties af the
addresses bsted in the first paragraph of this Agreement or at such other addresses ay the pariies
may designate in wriling as provided herein for the purpose of recelving notives under this
Agreerosnt, Notlees shell be desmed given when actually received by the recipient, ur when the
recipient thereof refuses ressipt,

4. Thiz Agresment; {3} shall be binding uposn and inure to the benefil of the parties
herein and their respective logal reprosentatives, successors, and assigns; {5} may be executed in
counterparis, cach of which ghall be deomed an original but together shall constitate one and the
sains instroment {2) constitivtes the sotire agreement of the pariies heveto concoming its subjoot
matier exoept as outlined horeing and, {d) may not be modified except In writing signed by both
parties or by their respective suooeseors in intersst.

€. The above provisions shall be self-operative and effective without the exeoution
of any further instromends on the part of sither party. However, Subtenant shall execute and
deliver to Prime Landlord, or any such person to whom Subienant agrees to attorn, such other
instraments as either shall reasonably request in order to comply with these provisions, In
addition, st Tenant’s request, Prime Landlord shali exesute and deliver to Tenant and Subtenant 2
separate mstrument confivming these provigions, In such event, the spavate instrument shail
inoiude the following: THE PARTIES HERETO, HERERY KNOWINGLY, VOLUNTARILY
AND INTENTIONALLY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY LITIGATION BASED ON THIS INSTRUMENT, OR ARISTNG OQUT OF,
UNDER OR N CONNECTION WITH THIE INSTRUMENT, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN}
OR ACTIONS OF ANY PARTY WITH RESPECT HEEETC. THIS PROVISION IE A
MATERIAL INDUCEMENT FOR PRIME LAWDLORIYS ACCEPTANCE OF THIR
HSTRUMENT

i, The provisions of this Section 20(0) shell mure o the benefit of and be binding
upon the parties, their heirs, succossors and assigns.
28
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g Except as outlined in this Seetion 20{¢), nothing herein otherwise modifies the
rights, obligations or the remedies of the parties where spplicable with respeet 1o the Agresment
ag amended or the Sublease,
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EXHIBITHE
PRIME LANDLORD CONTRIBUTION
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AFFY

MICHAEL O VAN, BN

Wevada Bar No 337

SAMUEL A MARSHALL, ESQ.

Nevads Bar No, 13718

SHIMTWAY VAN

8885 Smuth Eastern Avenue, Surte 10§

5 |1 Las Yegas, Mevada 89123

T Te Sephone: (TE2Y 478-77%

& | Favsimie: (2Y 4787778

Broath michael@ :‘;mm WYV AL
SATn LNHVEYVAILEOM

Atorneys for DefondanyCoumnterclaimant

%3

b

HSTRICY COURY
CLARK COUNTY, NEVADA

o TREASURE ISLANDG, LL, a Nevada

. hardted Hability company,

sty ~.. -3 "y AT O SIS
= S o Case Moo ACIS-TIRHS-B
=P Plaintiff Pept. Moo Xi

2
-~
2

&A™

541

aesimiler {

AFFIDAVIT OF DAVID KROUHAM

[ AR I . .
4 ROSE, LLC, a Nevads Hmited [ty

)
hid e

& w A RS2 24 -
;:E : {:: 13 COIIPANY,

5o 13

g & % 16 Dhefendam
5 Ny

[ ]

3 i N Y ¢ 3 ., N ca
% t ROSE, L1C, a Nevada limsted hability
Py

COMPANY,

Velephone: (70
¢

Counterclatmant

J s

TREASURE ISLAKD, LLC, a Nevada
=71 Hmied fability company

22 .~
— Counterdefendant

E David Krovham, e the President and CEO of Grupo Andersan’s (A nderson’s™

s

28 i+ and owner of the same.

26 2. { have firsthand knowledpe of the Hiow and ciroumstaness st forth herstn and, i

called as & winess, could competently testify therato,

Page 1 of 6
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3  make this Atfidavit in support of the Trial Briet submitted o the Court by Ruose,

4, For reference, { have osad the camig defintuons oatlined in Rose’s Trial Brief

{joined Anderson’s as a bushoy in 1986 and in 1989, and a1 the time Anderson’s

O3]

bad just one Sefior Frog's restaveant in Mazatidn, Mexico,

8. By 1995, | had secured controd over the Beflor Frog's name and becane the
President and CEQ of Anderson’s which s based out of Cancon bt carvently owns over fonly
restanrants i the United States and Latin Ameriea including many Seftor Frog's restaurants,

7 When Anderson’s first sterted franchising Seflor Frog's vestaurants, Anderson's
handied the legal battles every time somwone attempisd 0 open 8 non-Heensed Sefior Frog's ov
otherwise threaton the Sefior Frog's branded asset.

R This arangerment reguired the creatton of an addittonal operating company ©

oversee the restauranis and trsin managemeyd, Lo, Operadora Anderson’s ("Operadora™).

5, Although Anderson™s bas regained control over cach Sefior Frog™s that was once g |

z, Operasons cordinnes (o ovorsee operstions at all of the Sefior Frog's restaurams.

i, Prior to the execution of the Lease, I met with Mr. Drogal to discass the possibiiity
of Anderson’s bringing Seffor Frog's fo Las Vegas, Nevada
1. Rhonly thereafter, Anderson’s aud Rose formed 3FLY as a Joint Vennurs beosuse

Anderson’s did not have a strong presence in the Unitied States at the time,

1y

A

Promises, The Promises is a two story space of over 18,000 square feet with a completely custom

- Seffor Frog's design, is located diveotly adjacent ty the body of water where T historically held s

famons pirate shows, anid 18 prime real estate on the Las Vegas Stip. This location 1z one of the

miost prowitnent Seftor Frog's restanrants i the United States.

Page 2 of &

i2 Andersont’s, Operadora and SFLV now operate a Seftor Frog's in g portion of the |
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i3 Although none of these entities other than Rose are parties to the Lease, T was

invelved in Rose’s side of the pegotiations and bargained for notice and cure provisions that weuld

3 i require T1 to notity Operadora and SFLY s counse! of & breach on the part of Rose to sllow for

4 11 direct cure payments by Operadora or SFLV. st repgthened those notice and cure rights over time

through smendnients o the Lease to protect the interests of Andersen’s, Operadora and SFLV.
& ;

My goad was 1o have manerous opportuniiies 10 enderstand and cure theough divect payment any
? ] )

- siteged breach of the Lease. Yeould then work out any Snancial reconcilistion needs with Rose in |

9 the context of vur ongoing business relationship. | made all of this clear to 11 oy its counsel during

o 1g | negotigtions over the Leass snd the Sublease

R S E
b
Ty - : I .
g 1l 4. My understanding therefore was that Anderson’s, Operadora and SFLY were
& « )
PR AT N § D e
£ . & ' lintended third-party benefictaries of the Lease.
- 13, Notlong aftor the Lease was exengted and Sefior Frog's was in operstion, Rose and
& B o Anderson’s decided that 3t would be best to forego the Joint Venture so that Operadora could
A3 ?ﬂki s § > & : . - cefad b . c
Lo 3 operate the Sefior Frog's alone tn a portion of the Promizes while Rose continved 1o act as SFLV's
T Y16 ‘
AR Y 17 fandiord sed utilized a portion of the Prenuses {or other uses. The relationslup is memorialized in
> N’ g
Xy
do o
£ 18 {{2 Seblease and continues to this day.
a3
B - - . . ; N 3 A
I 16, Hiwever, Operadora continues to work direetly with Rose 1o ensure the suvcess of

2t I P - e
U Setior Frog's and both parties are heavily invested in that goal.
17, Todate, my compardes and investors have invested nearly 88 Million in the Sofor

Frog's restrant located m the TV casino. { anticipate signdficant profits on that Sefor Frog's

ventire over the team of the Leass,

sq 18, IYam forced to renegotiate the leasing refationship at the T casine, my comps

26 |1 and wvestors could face mposed terms or operating obligations that are much Jess favorable than

000367
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thesse that Opersdora and SFLY currently engoy, For enarnple, SFLY does not aurrently ocoupy
the cntive Premises and would have to fill that spacy oy absords the related occupancy costs.

19 Shortly after May 28, 2015, Vreceived g telephone call froma Mre, Dragd and was
mformed that Ross purportedly was in defaull wnder the Lease and gt T purpovtedly had
termnated the Lease

LA,

s

surported termination, Mr, Dragul assured me that the Alleged Breach Motice and Allege

3

Termunstion were both in viokstton of Section 196 of the Lease and Section 11 of the Filth

 Amendment

2 it was always wy uoderstanding from the beginning of the Leass that Oypseradora

3

ways 1o receive any breach or default notios sent to Rose 1o ensure that Anderson’s and Operadors

3

woudd be able o protect their interests in the Promiees showld Bose breach or defanlt on ita

~

payinents or other obligations to 1

L

220 o facy hargained for Bection 8.d of the Sublease {6 ensure that Operadors would

fre abls o step n and maks any payments (o T divectly should Rose be in breach or defhult,
23 I Operadors had received g copy of the Alleged Default Notieg, 1 would have

cured the alleged breach or default romediately

24. fn the later parts of 2013 and esrly 2014, 1 loamed that TT was under heavy

coratruction and remedeling around the Premises,

25 Considering that TI bad ceased its pirate show on the body of water that les |

between Sefior Frog's and the Las Yogas Swip, | became concgrned that towrist traffie would

decrease and that T eventaally would build on fop of the spacs where the pivate show was ones

axtend ity footprint to Las Vegas Boulevard, and block the curvent view of Seflor Frog's from

2B

ol
T
3
jos
f‘z

the Las Vegas Strip. T actually amgicipaded that TT soght inftiate some type of leasing dispute, e

28 Confused as to why T owas just sow learning of Bose's alleged defauls and thei

00368
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svedd the coata associated with exiting the Lesse to pursne its larger business plans or just o

vepurpose the Promuises 81« Righer leasing mata.

2 26, As such, 1 discussed the matter with My, Dragd and requested that be amensd the

4 1 Lease o add SFLY s Floride counsel o Seetion 11 of the Fifth Amendment to further profect Ha

intevest in the Promises by requiring T to noify SFLY s counsel ju Florida of any alleged breach
& , .

or default on the part of Rose. If for some reason Rosg or Operadora did not cure any alteged
7 s

hreact or defsult, then SFLA s counsel would Kick into gesr and make sure the investment was ‘

. iinot st rsk
g
27 IWSFLY s connsel had recetved & copy of the Alleged Defmalt Notive, it would have
cured the alleged twesch or defanll inunediately; forearded the Alleged Default Notice to

- Andersen’s, Operadora sud Rose or other involved counse! for a timely cure etfort; o, contested

123

i
kS

the Alleged Defaudi Nutice.

Hevada 39

28, 1 had 1o 1y to Las Vegas porsonally to cure the alleged breach and default through

Wy ;;:
w s {8
& e
NS cash payments Twoeld have, i T had only timely notified Operadora or SFLV's counsel of the
w16
=9 . . - . :
= o 1 Allewed Defauls Notize to allow for the exercise of reluted direct payment and cure nights.
e E ? [ v b
a3
213 2% The fact that | also bargained for Rose to notify SFLV of any leasing problems
s ) o |
™19 1 the Sublease does not obvigte the notice and cure terms of the Legse or T s ebligations to notily

3} . o~ % T 3 v 5 F
24 Operadors and SFLY divectly of any slleged Rose breack or defauft. Tdid pot want 1o rely on Rose

24
o 5 N g X ~ :
for notice of any alleged breach or defaolt and therefine took numerous steps o cnswre that the
fnvestments of Anderson's, Operadora and SFLV would not be at risk due 0 any conuvounication
23
oo,
4 hicoup

feciare under penalty of perfury ender the law of the State of Nevada that the foregowng
36 s true and correct, that 1 am physically locsted outside the geographic boundartes of the Unuted

27 4 Srates, Puerto Rivo, the United States Virgin Islaonds and any territory o insulsr possession subisett

Page S ol &
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N

to the jurisdiction of the United States; and, that 1 am prepared to execate thix Affidavit in the
5 i presence of a notary the next time T visit the Linitesd States i necessary.

3 Executed o the 2%k day of June, 2016, in Goadalara, Mexsco,

DAVHY KROUHAM

i
f
5

o
&2

i)

f

Pievada

astern Avenue, Suite 14

203

a5 Vogas,

3] B2 2 by
w3 oy s g

Ak
b
(e
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Las Vegas, Nevada 89123
Telephone: {702} 478-7770 Facsimile: (792) 478-7779

'R

AFKTY

MICHAEL C. VAN, ESQ.

Nevada Bar No. 3876

SAMUEL A, MARSHALL, ESQ.
Nevada Bar No. 13718

SHUMWAY VAN

89835 South Eastern Avenue, Suite 100
Las Vegas, Nevada 89123

| Telephone: (702) 478-7770
| Facsimile: (702) 478-7779
' { Email: michael@shumwayvan.com

samuel@shumwayvan.com

| Attorneys for Defendamt/Counterclaimant

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
limited ligbility company,

Plaintiff
V.

ROSE, LLC, a Nevada limited lability
company,

Defendant

ROSE, LLC, a Nevada limited lability
company,

Counterclaimant

TREASURE ISLAND, L1.C, a Nevada
Hmited liability company,

Counterdefendant

Case No.:
Dept. No.:

A-15-719105-B
X1

AFFIDAVIT OF GARY DRAGUL

0003%
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STATE OF COLORADO )
: 88,
COUNTY OF ARAPAHOE )

L. I, Gary Dragul, am the President of Rose Management, Inc., the Manager of Rose,
LLC (“Rose”). Rose is the Defendant and Counterclaimant in the above referenced case.
iy ]

2. I have firsthand knowledge of the facts and circumstances set forth herein and, if

called as a witness, could competently testify thereto.

3. I make this Affidavit in support of the Trial Brief submitted to the Court by Rose.
4. For reference, 1 have used the same definitions outlined in Rose’s Trial Brief,
5. Rose is based out of Greenwood Village, Colorado and deals primarily in the

husiness of real estate,
6. Prior to the execution of the Lease, I met with David Krouham {o discuss the
possibility of Rose working with Grupo Anderson’s (“Anderson’s) to bring Sefior Frog’s to Las

Vegas, Nevada.

7. Shortly thereatter, Anderson’s and Rose formed SFLV as a Joint Venture because |

Anderson’s did not have a strong presence in the United States at the tie.

8. Andersorn’s, Operadora and SFLV now operate a Sefior Frog’s in a portion of the
Premises. The Premises is a two story space of over 18,000 square feet, is located directly adjacent
to the body of water where T historically held its famous pirate shows, and is prime real estate on
the Las Vegas Strip.

9. I met with Phil Ruffin and at times his surrogates and negotiated the Lease for the
Premises, including notice and cure provisions that would require TT to notify Operadora and
SFLV’s counsel of a breach on the part of Rose to allow for direct cure payments by Operadora or
SFLV. Rose, Operadora and SFLV strengthened those notice and cure rights over time through

amendments to the Lease to protect the interests of Anderson’s, Operadora, SFLV and Rose. My

Page 2 of 7
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goal was to have numerous backstop cure opportunities for Rose, by providing in the Lease for
TT's direct notice to Operadora and SFLYV and for their direct payment rights for cure purposes, 1
could then work out any financial reconciliation needs with Anderson’s, Operadora or SFLV in
the context of our ongoing business relationship. 1 made all of this clear to TI and iis counsel
during negotiations over the Lease and the Sublease,

10, My understanding was that Anderson’s, Operadora and SFLV were intended third-
party beneficiaries of the Lease,

11, Notlong after the Lease was executed and Sefior Frog’s was in operation, Rose and

Anderson’s decided that it would be best to forego the Joint Venture so that Operadora could

operate Sefior Frog’s alone in a portion of the Premises while Rose continued to act as SFLV’s

landiord and utilized a portion of the Premises for other uses. The relationship is memorialized in

a Sublease and continues to this day.
12.  However, Rose continues to work directly with Operadora and SFLV to ensure the

success of Sefior Frog’s and all of the involved parties are heavily invested in that goal.

13. Indeed, the Lease itself is a substantial asset for Rose due to the terms therein.
i4.  To date, Rose and Rose’s investors have invested approximately $4 Million in the

Sefior Frog’s restaurant located in the TI casino. This includes substantial fime and money
negotiating the Lease as amended. Rose anticipates significant profits related to that business
relationship or alternative options for the Premises over the term of the Lease,

15. If Operadora or SFLV were forced to renegotiate the leasing relationship at the T1
casino, Seftor Frog’s could face imposed terms or operating obligations that are much less

favorable. For example, Sefior Frog’s does not currently occupy the entire Premises and would

{have to fill that space or absorb the related occupancy costs. Operadora and SFLV also would

have to do without Rose’s commercial real estate expertise and resources.

Page 3 of 7
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16.  In January 2014, Mr. Krouham and I discussed our mutual concerns regarding the
construction that TT was doing around the Premises. TI had ceased its pirate show on the body of |
water that lies between Sefior Frog’s and the Las Vegas Strip, and we became concerned that the |

tourist traffic would decrease and that TI eventually would build on top of the space where the |

pirate show was once held, extend its footprint to Las Vegas Boulevard, and block the current view

of Seftor Frog’s from the Las Vegas Strip. 1 anticipated and warned Mr. Krouham that TT might

initiate some type of leasing dispute, to avoid the costs of exiting the Lease to pursue its larger |

business plans or just to repurpose the Premises at a higher leasing rate.

17. Rose also recognized that TT's abandonment of the pirate show violated the existing
Lease and knew from Percentage Rent calculations that the loss of the pirate show or some other
causative event was significanily affecting the sales of Sefior Frog’s.

18. We therefore agreed that I should negotiate new rent, notice, cure, payment and
other terms in the Lease to protect our mutual investments in Sefior Frog’s.

19, Asaresult, in relevant part Rose and T1 executed the Fifth Amendment to the Lease

which added an additional notice provision requiring TT to notify SFLV s counsel in Florida should

{ Rose allegedly breach or default on the Lease. If for some reason Rose or QOperadora did not cure

any alleged breach or default, then SFLV’s counsel would be on notice of the issue and proceed
accordingly.

20. Shortly thereafter, Rose and SFLV amended their Sublease to include language that
allowed SFLV to make any payment to T1 on behalf of Rose should TI contend that Rose was in
breach of the Lease or in default

21 In the early months of 2014, my brother was extremely ill and in May of 2014 was

in the hospital undergoing surgery.
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22. Overlapping this family emergency from May 15, 2015 to May 22, 2015, I was in
Las Vegas, Nevada with almost my entire staff for the largest international Council of Shopping
Centers (“ICSC) Convention held in the United States that year. This ICSC convention is one of
the most important annual events in the commercial real estate industry that Rose and T are focused
on.

23. On May 16, 2015, 1 hosted a large dinner at Sefior Frog’s and spoke directly with
Najam Khan, General Manager of TI. Mr, Khan never mentioned any alleged breach or default

by Rose when we chatted on May 16, 2018.

24. Because of ICSC and the Memorial Day weekend, I did not return to my office in

Colorado until Tuesday May 26, 2015,
25. Oun May 29, 2015, 1 received a Ietter from TUs counsel purporting to terminate
Rose’s Lease with TT and it was at this time that I first became aware of the Alleged Default Notice.
26, [ immediately informed Mr. Krouham that Rose purportedly was in default under

the Lease and that T1 purportedly had terminated the Lease, but that T1 had viclated the notice and

cure provisions in the Lease and Fifth Amendment.

27. Mr. Krouham told me in response that if TI had provided timely notice of the

alleged breach or default, that Operadora or SFLV’s counsel would have cured or contested the

alleged breach or default immediately and then sent Rose a bill for any financial reconciliation

needs. Mr. Krouham told me he would have gotien on a plane in Mexico and flown to Nevada
himself for cure purposes if that had been necessary.

28. Rose immediately responded to T1's Alleged Termination letter, attempted to wire
funds directly to T1 many times, and even overnighied a cashier’s check in an attempt to deliver
the Percentage Rent payment. TI consistently refused properly tendered rent payments from that

moment forward, until the presiding Court weighed in,

Page 5 of 7
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29, In my May 29, 2015 letter Rose addressed TT's many deficiencies with regard to

the issues of notice and cure in that T1 had not sent a copy of the Alleged Breach Notice to

| Operadora or counsel for SFLV; however, TI never responded to any of Rose’s communications

regarding the Alleged Default Notice or T1’s subsequent breaches of the Lease.

30.  Rose issued a Notice of Default on September 11, 2015 to TT with respect to the
Lease, but Tl never responded.

31, Rose also tendered a Second Notice of Default on November 18, 2015 to TI with
respect to the Lease, but again T1 never responded.

32. Rose believes that TDs default efforts are part of a preconceived plan to avoid T¥'s

fease obligations and that TVs failure to notice the appropriate parties adequately was an

intentional ploy to prevent Rose or Anderson’s from curing the alleged payment default.

33.  Rose believes that Mr. Ruffin is the ultimate decision-maker with respect to this
matter and 1s the only person with knowledge of TI’s true intent and agenda.

34. Rose believes that Mr. Ruffin has engaged in a conscious plan to obviate the Lease

{to piggback off of Rose’s subleasing efforts, renegotiate the economics associated with the

Premises, or use the Premises for other purposes.
35, Indeed, Rose believes that T1 is using Rose’s alleged breach as a pretext to remove
Rose and SFLV from the Premises so that TI can build out the Premises to extend past the body

of water where T1 historically held the pirate show and bring TUs property all the way to the

 sidewalk on the Las V egas Strip.

36, If T1 succeeds in terminating the Lease, Rose believes that TI actually could gain
tens of millions of dollars and obtain a windfsll in the process.
37. Rose has incurred in excess of $90,000.00 in costs and fees defending T1's

atfirmative claims in this litigation and prosecuting Rose’s related counterclaims.
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38,  The fact that SFLV also bargained for Rose to notify SFLV of any leasing problems
in the Sublease does not obviate the notice and cure terms of the Lease or TDs obligations to notify
Operadora and SFLV directly of any alleged Rose breach or default. Mr. Krouham told me he did
not want to rely on Rose for notice or cure of any alleged breach or default and wanted to ensure
that the invesiments of Anderson’s, Operadora and SFLV would not be at risk due to any
communication failures with Rose.

I declare, under penalty of perjury, that the foregoing is true and correct.

O \I\‘x DR, "\(JL ™
SUBSCRIBED and SWORN t0 beforg e
ihis “‘“‘ ddy of June, 2016.

r NOTARY mm@

OF COLORADD
’”} {L«m,af &Q P &ﬁ;??&&fm smmg@sa '
f&}h’ Pm C in and for LMY COMMSUION EORRES DR300,
saddd

afd County and State. ™ capim ey -2t zm’z@
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From: Antrory, 5rad - -

Sent: Wednesday, March 05, 2014 8:39 AM
To: Gary Dragul; Khan, Najam

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'’
Gary,

To memorialize the voice message | just left — Mr. Ruffin instructed me to offer 100K/yr rent reduction for the entire initial
term of the lease. Give me a call this afternoon to discuss.

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient{s} and may contain information that is
privileged, confidential, and exempt frecm disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and
any copies.

From: Gary Dragul

Sent: Monday, March 03, 2014 4:52 PM

To: Khan, Najam; Anthony, Brad

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'

Najam and Brad,
What's happening here? This is becoming a real problem,
Gary J. Dragul

Frasi
GRA Real Bstats Services, LLO

dant

From: Gary Dragul

Sent: Wednesday, February 26, 2014 4:28 PM

Yo: I S
Cc: Elizabeth Gold; Sara Hall; Aaron Metz

Subject: FW: Senor Frogs - Sales Comparison'

ROSE000085
000380

000380
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Majam and Brad,
Attached are the sales that we discussed. Call when it is good.
Gary J. Dragad

Frasident
GDA Real Estate Services, LLO

From: Susan Markusch

Sent: Wednesday, February 26, 2014 4:01 PM
To: Gary Dragul

Subject: Senor Frogs - Sales Comparison'
Dear Gary:

Please find attached the Senor Frogs Sales Comparison report.

Thank you,

Susan A. Markusch
Controller
GDA Real Estate Services, LLC

000381

ROSE000086
000381
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_____ EEEEEEEEEEEEE————

From: Anthony, Brad

Sent: Wednesday, March 12, 2014 4:24 PM
To: Elizabeth Gold

Subject: RE: Senor Frogs - Sales Comparison’
Elizabeth,

| just want to let you know that Mr. Ruffin was in Wichita today, so | was not able to go down and speak to him. | did
forward him the draft last night, and spoke briefly to Mr. Khan about its contents. | plan on speaking to Mr. Ruffin about it
tomorrow, upon his return to the office, and will let you know his response.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s} and may contain information that is
privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and
any copies.

From: Elizabeth Gold

Sent: Tuesday, March 11, 2014 4:00 PM

To: Gary Dragul; Anthony, Brad; Khan, Najam
Cc: Sara Hall; Aaron Metz

Subject: RE: Senor Frogs - Sales Comparison'

Brad:

| hope you are doing well. As Gary mentioned, and per our conversation on Friday, | am forwarding Rose, LLC’s
proposed lease amendment. | appreciate the opportunity to work with you.

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

From: Gary Dragul

Sent: Wednesday, March 05, 2014 4:54 PM
To: 'Anthony, Brad'; Khan, Najam

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'

ROSE000095
000382
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Brad:

Thank you very much for your email. | appreciate your recognition, and Mr. Ruffin’s recognition, that there is a serious
problem. While | feel we are very far apart as to a potential resolution, | do appreciate your efforts. Instead of volleying
back and forth, we will prepare an amendment to the lease that we will forward to you by Tuesday which will reflect a
resolution that would be acceptable to Rose, LLC.

Kind regards,
Gary J. Dragul

President
GDA Real Estate Services, LLC

From: Anthony, Brad

Sent: Wednesday, March 05, 2014 9:39 AM
To: Gary Dragul; Khan, Najam

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'

Gary,

To memorialize the voice message | just left — Mr. Ruffin instructed me to offer 100K/yr rent reduction for the entire initial
term of the lease. Give me a call this afterncon to discuss.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient{s}) and may contain information that is
privileged, confidential, and exempt from disciosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and
any copies.

From: Gary Dragul

Sent: Monday, March 03, 2014 4:52 PM

To: Khan, Najam; Anthony, Brad

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'

Najam and Brad,

What's happening here? This is becoming a real problem,

GDA Feal Estate Senvices, LLO

ROSE000096
000383
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From: Gary Dragul

Sent: Wednesday, February 26, 2014 4:28 PM

To: + Anthony, Brod [
Cc: Elizabeth Gold; Sara Hall; Aaron Metz

Subject: FW: Senor Frogs - Sales Comparison'

Najam and Brad,

Attached are the sales that we discussed. Call when it is good.

Gary Jd. Dragul
President

GDA Real Bstals Services, LLO

From: Susan Markusch

Sent: Wednesday, February 26, 2014 4:01 PM
To: Gary Dragul

Subject: Senor Frogs - Sales Comparison'
Dear Gary:

Please find attached the Senor Frogs Sales Comparison report.

Thank you,

Susan A. Markusch
Controller
GDA Real Estate Services, LLC

ROSE000097
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_____ EEEEEEEEEEEEE————

From: Anthony, Brad

Sent: Wednesday, March 19, 2014 10:23 AM

To: Elizabeth Gold

Subject: Re: Confirmation of outstanding note balance
Attachments: image001,jpg

Are you not calculating interest? Our accounting shows 1,847,897. I'm at a ppaca seminar this morning, so
might not be able to speak to Mr r about my conversation with Gary until tomorrow morning.

I'll call thereafter.
Brad

Sent from my Verizon Wireless 4G LTE DROID

Elizabeth Gold_ wrote:

Brad:

| received the email below from Reas Allen with Piercy Bowler Taylor & Kern. | wanted to make sure you are aware Rose,
LLC understands the outstanding balance as of December 31, 2013 is $1,800,000.

Kind regards,
Elizabeth Gold

Legal Counsel
GDA Real Estate Services, LLC

From: Reas Allen
Sent: Tuesday, March 18, 2014 4:30 PM
To: Elizabeth Gold

Cc:
Subject: FW: Confirmation of outstanding note balance

Elizabeth,

{was askad by Richard to forward vou our request to confirm the ocutstanding note balance for the Landiord
Contribubions made to Senor Frogs by Treasure island, WL Attached is the request signed by lerry Griffis, CFO at
Treasurs island, Could you please complete the reguest and return to me at your earliest convenience? We appreciate
your help.

Reas

BEAS ALLEN, CPa

ROSE000098
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From: Richard B
Sent: Tuesday, March 18, 2014 3:25 PM

To: Reas Allen

Subject: Re: Confirmation of outstanding note balance

Reas,

Please forward your request to Elizabeth Gold,_ She will be your contact.

On Tue, Mar 18, 2014 at 1:07 PM, Reas Allen_ wrote:

Richard,

In conjunction with our audit of the financial statements of Treasure Island, LLC., we wish to confirm the
balance owed to Treasure Island by you on the outstanding Landlord Contribution as of 12/31/2013. Attached

is the confirmation request. At your earliest opportunity could you please complete the confirmation and return
to me? We appreciate your assistance in this matter.

Thank you,

Reas

REAS ALLEN

Pierci Bowler Tailor & Kem

IRS Circular 230 (Regulation) disclosure:

To ensure compliance with requirements imposed by the IRS, Piercy, Bowler, Taylor & Kern informs you that any tax advice contained in this
communication (including any attachments) was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding tax related
penalties under the Internal Revenue Code or (II) promoting, marketing or recommending to another party any transaction or matter addressed herein.

Confidentiality Statement:

This e-mail contains confidential information which also may be privileged. Unless you are the addressee (or authorized to receive for the
addressee), you may not copy, use, disclose or distribute the e-mail message or any information contained in the message. If you have received the e-
mail message in error, please advise the sender by replying to this e-mail message or by telephone and then promptly delete it.
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From: Anthony, Brad

Sent: Tuesday, March 25, 2014 8:55 AM

To: Gary Dragul; Elizabeth Gold

Cc: Khan, Najam; Griffis, Jerry; Sara Hall; Aaron Metz; Susan Markusch
Subject: RE: Response

Gary,

Thank you for the email. | spoke with Mr. Ruffin this morning about your offer. Najam will be calling you later to discuss,
but | want to prepare you. Mr. Ruffin is agreeable to reducing your base rent to $36,000.00 per month for the initial term
of the Lease. This will represent an annual boost to your bottom line of $196,000.00, and $1,344,000 over the initial
term.

As | have explained before, we believe that active construction is the primary driver behind any sales decrease you are
experiencing, and since that will be over this autumn, we see no reason to address renewal terms, and are unwilling to
renegotiate them at this juncture.

Najam should be in contact with you shortly, but if you still have questions after speaking with him, please feel free to
contact me.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message 1s intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Gary Dragul
Sent: Tuesday, March 25, 2014 7:38 AM
To: Anthony, Brad; Elizabeth Gold

Cc: Khan, Najam; Griffis, Jerry; ||| N ; 22 Ha!l; Aaron Metz; Susan Markusch

Subject: Re: Response

Forgot to copy a few folks,

Gary J. Dragul
President
GUA Real Estate Servicss, WO
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From: Gary Dragul
Sent: Tuesday, March 25, 2014 08:37 AM

>; Elizabeth Gold

Subject: Re: Response
Brad,

Thanks for Mr. Ruffins offer. We appreciate his interest in working with us to make this work for the next 28 years.
Yesterday | sent 1o vou our March sales which are down well over 5300k for the month. We cannot make this business
wiork at the current rent levels faking into account vour latest offer.

That said, | offer the following:

Base rent - 536,000 per month with 5% rent increases through the option periods.

o
~

Percentage rent - 5.5% for the remainder of the lease including option peripds.

Thanks for yvour continuas efforts.

Gary 1. Dragul
Prasident
GDA Real Estate Services, LLC

From: Anthony, Brad
Sent: Thursday, March 20, 2014 11:28 AM

To: Elizabeth Gold; Gary Dragul
Cc: Khan, Nojam ;G , e+

Subject: Response

Gary,

Mr. Ruffin has decided to offer Senor Frogs a reduction in base rent to $40,000.00 per month for the initial term of the
Lease. This represents an annual savings to your operation of $144,000.00. Treasure Island cannot offer anything in
terms of a percentage rent reduction. As you are aware, we only accepted the low base rent proposal because of the
potential for upside on percentage rent. We believe that $144,000.00/year is a very generous proposal, and more than
offsets any reduction in profits you may be experiencing as a result of the ongoing construction, which should be
completed in the fall.

Please respond to this offer by close of business on March 24, 2014.

Brad Anthony
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General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South

Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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I don't have Gary's email on my phone. I am happy to report that Mr Ruffin is on board with Gary's most recent

offer of 7% percentage and 33,250/month flat. He's also willing to meet with Gary to formal
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From: Anthony, Brad

Sent: Monday, April 07, 2014 3:54 PM
To: Elizabeth Gold

Cc: Gary Dragul

Subiject: RE: draft amendment

Thank you, Elizabeth. You are correct with respect to this being the Fifth Amendment.

As drafted, | don’t think we’re going to agree to this. The agreement we worked so laboriously on was focused solely on
rent reduction and the removal of the show language. Due to the dramatic reduction in rent, the use provision needed
modified, so | added that to my proposed draft. All of this subleasing language is an entirely different discussion that
needs to be had.

I'lt stilf take this into Mr. R tomorrow, if that's what your folks want, but | strongly suspect that the inclusion of all of these
different provisions is going to ruin the deal. As | told you before, | beligve it is a big mistake to try to redraft the entire
lease with this amendment, which you appear to be doing.

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message 1s intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Elizabeth Gold

Sent: Monday, April 07, 2014 3:38 PM
To: Anthony, Brad

Cc: Gary Dragul

Subject: RE: draft amendment

Brad:

| hope you are having a great day. We updated the draft amendment | forwarded previously, and it is attached to this
email. | believe this should be the fifth amendment due to the fourth that was signed in April 2013. Sections 2 and 3
include the language you sent earlier today. | removed a credit provision that was in the prior version, and the remaining

provisions are needed in order to address the partners’ changes. Thank you for your assistance.

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC
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From: Anthony, Bred (I
Sent: Monday, April 07, 2014 11:35 AM

To: Elizabeth Gold

Subject: draft amendment

Liz,

| just left a meeting with Gary. He says that you guys are working on a draft amendment. Here is what | did over the
weekend to get things shored up on our end. Let me know your thoughts.

I hope all else is well.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: Anthony, Brad

Sent: Tuesday, April 15, 2014 9:04 AM

To: Elizabeth Gold

Subject: RE: update

Attachments: Fifth Amendment 4-15-14-redline.docx
Liz,

I hope you are well.

Pve spoken with Najam. Let me preface this by reminding you that we need Mr. Ruffin's approval before we can move on
this, irrespective of whether we are able o put these issues to bed. He is in the Bahamas, and will return late this week or
early next week.

As you will see from the redlined version, attached, we are not going to agree to further restrictive covenants, and need
some assurance that the reduced base rent will not be used to permit vacant space on our property. Neither of these
requests is unreasonable, given the substantial reduction (nearly 40%) in base rent we are willing to give you.

Brad Anthony
General Counsel
Treasure [sland Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island’s prior permission. If you are not the intended recipient, or if you believe that
yvou have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Elizabeth Gold

Sent: Monday, April 14, 2014 4:29 PM
To: Anthony, Brad

Cc: Gary Dragul

Subject: RE: update

Brad:

| hope you are doing well. | understand Gary and Najam have spoken regarding hours of operation and Gary plans to
speak with Najam about the provision regarding construction of new structures between the premises and the street. In
the meantime, | am forwarding updated versions of the amendment that reflect revision of the remaining items we
discussed on Friday.

Kind regards,

Elizabeth Gold
Legal Counsel

GDA Comianies

ROSE000107
000394

000394



G6€000

000395

From: Anthony, Brod (|
Sent: Monday, April 14, 2014 2:44 PM

To: Elizabeth Gold

Subject: update

Liz,

| spoke to Najam, who says he and Gary spoke earlier and that the only outstanding issue is the hours of operation. Is
this accurate? If so, we’d like to modify our proposal to say that the Leased Premises shall open at 11AM and remain
open for a minimum of 12 hours, unless business needs dictate otherwise, in which instance Landlord and Tenant shall
meet to determine mutually agreeable hours of operation.

| think this should mollify everyone?

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: Anthony, Brad

Sent: Friday, April 25, 2014 7:53 AM
To: Elizabeth Gold

Subject: RE: here’s hoping...

Any word on your end? | don’'t want to take this in to Mr. R if we’re spinning wheels.

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message 1s intended to be viewed only by the listed recipient(s} and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message 1s strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Elizabeth Gold

Sent: Thursday, April 24, 2014 5:43 PM
To: Anthony, Brad

Subject: Fwd: here's hoping...

Sure thing! Here it is.

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

Begin forwarded message:

From: "Anthony, Brad"
Date: April 24, 2014 at 4:46:51 PM MDT
To: 'Elizabeth Gold'
Subject: here's hoping...
Liz,

| hope this does it...

Brad Anthony
General Counsel

ROSE000109
000396

000396



L6€000

000397

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may
contain information that is privileged, confidential, and exempt from disclosure under applicable law. Any
dissemination, distribution, or copying of this message is strictly prohibited without Treasure Island's prior
permission. If you are not the intended recipient, or if you believe that you have received this communication in
error, please notify us immediately by return e-mail and delete the original message and any copies.
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From: Anthony, Brad

Sent: Monday, April 21, 2014 9:44 AM
To: Gary Dragul; Elizabeth Gold

Cc: Khan, Najam

Subject: update

Gary,

| spoke with Mr. Ruffin this morning. His response to the latest draft is that we need a guarantee that the space will be
operating (our only upside is the percentage rent). We started to discuss the restrictive covenant language, but he
reiterated that he only wants to discuss removal of the pirate show clause and reduction of rent as a part of this
amendment.

Thank you.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: antrory, orac -

Sent: Thursday, April 24, 2014 10:41 AM
To: Elizabeth Gold

Subiject: Amendment

Liz,

Mr. Ruffin wants 1 change to the proposed amendment. In Paragraph 3, he wants to limit “Complementary Use” to
concepts that are consistent with the Mexican theme limitation that currently exists in the Lease Agreement. | hope this is
not a big issue. He agreed to everything else.

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: Anthony, Brad

Sent: Friday, April 25, 2014 8:51 AM

To: Elizabeth Gold

Cc: Gary Dragul

Subject: RE: here’s hoping...

Attachments: Fifth Amendment 4-24-14 (2) - redlinew.docx

Liz — thank you. Mr. R is due back in the office in the next 30-40 minutes, and I'm hoping we get this done.

1 thing — paragraph 8 needs the assigns and subtenants clause deleted, as elsewhere. To that end, I've attached yet
another redline version. If you could execute and return, I'll try to have Mr. R sign it upon his return.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message 1s intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If vou are not the intended recipient, or if you belicve that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Elizabeth Gold

Sent: Friday, April 25, 2014 8:38 AM
To: Anthony, Brad

Cc: Gary Dragul

Subject: RE: here's hoping...

Brad:

Thank you again for your help with the amendment. A clean version of the document you sent yesterday has been signed
by Rose and is attached.

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

From: Elizabeth Gold

Sent: Thursday, April 24, 2014 5:55 PM
To: 'Anthony, Brad'

Subject: RE: here's hoping...

ROSE000088
000400

000400



TO¥000

000401

Brad:

Thank you for your help. This looks good to me. | just need to connect with Gary to confirm whether he agrees. | will
follow up with you as soon as | know. Have a great night!

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

From: Anthony, Brad
Sent: Thursday, April 24, 2014 4:47 PM
To: Elizabeth Gold

Subject: here's hoping...

Liz,

| hope this does it...

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: Anthony, Brad

Sent: Friday, April 25, 2014 12:58 PM
To: Elizabeth Gold

Subject: Re: grrrrr

He won't be. I'm fine with your revision and will draft it in. I know Najam will see Mr r tomorrow morning...

Sent from my Verizon Wivelexs 4G LTE DROID

Elizabeth Gold_ wrote:

Brad:

Will he be back? | know Gary needs this signed today. How can we make that happen? See the attached, marked

plan. |thought you meant construction within any part of the cross-hatched area. Instead of “beyond,” it would say “within
any part of” the area marked on Exhibit D. If so, does the attached work as an exhibit?

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

From: Anthony, Brad
Sent: Friday, April 25, 2014 12:44 PM
To: Elizabeth Gold

Subject: grrrrr

| missed him...

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: Elizabeth Gold

Sent: Thursday, July 02, 2015 1:58 PM
To: Gary Dragul

Cc: Benjamin Kahn

Subject: FW: Rose Lease

Gary:

| delivered to Brad Anthony the message we discussed, that the group is committed to and invested in being in Treasure
Island and on the strip, and is making money, so any buyout would have to be a lot more. Brad said Mr. Ruffin has been
hard to reach in the Bahamas but that he recently heard that the sunset on TI's $250,000 proposal is this Monday. | am

still trying to connect with Pisanelli again to see if | can sway him. He is totally opposed to a smaller, staged retainer that
we stay in front of for him. We need him engaged, he has to file an Answer by Monday.

Thanks,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

From: Benjamin Kahn
Sent: Friday, June 26, 2015 12:16 PM
To: Aaron Metz

Cc: Elizabeth Gold; Gary Dragul
Subject: Re: Rose Lease

Short answer = yes. Problem = cost. If we are proving our case through documents and cross-examination of
Brad Anthony, we are six figures into the fight and another six figures to get through related motions

practice. Problem remains that winning on motion may require 180K-200K that could be better applied to an
overall net business solution, or that we wind up in the soft spot of competing facts that need to be resolved at
trial by a fact-finder at an even greater cost. If we invest 500K to win at trial this case becomes about fee
reimbursement rights or the net economics suck even in a win. This equals perpetuation of the fight and another
year of investment. Our exit payoff expectation therefore should be tempered by and account for the cost to
win.

Benjamin Kahn
The Conundrum Group, LLP

STATEMENT OF CONFIDENTIALITY: This e-mail is confidential. If you are not the intended recipient,
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you have received this e-mail in error and any use, dissemination, forwarding, printing, or copying of this e-
mail is prohibited. If you have received this e-mail in error please contact the sender and delete the e-mail.

On Jun 26, 2015, at 10:30 AM, Aaron Metz_ wrote:

Bem:

Let us know your thoughts, This offer and, even better, thelr comment that "Essentially, we want to

take your position” do not appear to be in the context of settiing the dispute about late rent. Therefore,
can’t this be used to show a judge their underiyving motive for their claim?

Aaron b Metz
Director of Acquisitions
GDA Real Estate Services, LL

~
LNN

From: Elizabeth Gold

Sent: Friday, June 26, 2015 9:49 AM

To: Gary Dragul; Benjamin A. Kahn; Aaron Metz
Subject: Fwd: Rose Lease

FYI. Brad's response below.
Elizabeth Gold

Legal Counsel
GDA Real Estate Services, LLC

Begin forwarded message:

From: "Anthony, Brad"
Date: June 26, 2015 at 9:29:23 AM MDT
To: 'Elizabeth Gold'
Subject: RE: Rose Lease

Liz:

The fesling is mutual. Your understanding is generally correct. We do not know what
vour sublease deal is with Frog's, but we intend to fully honor our obligations in the
BV Amendment of the Lease between Rose and TL Thus, Frog's leasehold interest
wottld not terminate slongside of vours, Essentially, we want to take your position.

Brad Anthony
Geperal Counsel

Treasure {sland Hotel & Casimo
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From: Elizabeth Gold

Sent: Thursday, June 25, 2015 4:58 PM
To: Anthony, Brad

Subject: Rose Lease

Brad:

Thank you for your call yesterday. It is always nice to speak with you. | wanted to follow
up to confirm the mechanics with respect to the proposal you conveyed. As | understand
it, Treasure Island would like to take control of the space and is prepared to pay Rose
$250,000 to assume Rose’s rights under the lease. Please confirm this, and also please
confirm that Sefior Frog’s Las Vegas’s leasehold interest would continue. | appreciate
your help.

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC
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From: Anthony, Brad

Sent: Friday, December 16, 2011 9:01 AM
To: Elizabeth Gold

Cc: Khan, Najam

Subject: Amendment 2

Elizabeth,

| spoke with Mr. Ruffin this morning. Neither of us understands why 9 3 would present a problem to your people (or the
people in Cancun). As Mr. Ruffin reminded me this morning, Mr. Dragul stated during our meeting that he had no problem
agreeing to the $300,000.00 per quarter; that he’d take it out of his own pocket if necessary to ensure it was repaid. Mr.
Dragul stated repeatedly that Rose was going to repay the loan. To balk at a simple written recitation of what was
represented at the meeting where Tl both rushed a $1.5 million dollar wire out and agreed out of nothing more than
courtesy to alter the maximum repayment amount to 80% of the Net Income instead of 100% is baffling.

available on my cell for the remainder of the day if you would like to discuss this further . Thank you, as

Perhaps reminding Mr. Dragul of his personal representations while present at the meetini would iut this to bed? | will be
always, for your assistance in resolving this matter.

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: Antrory, 5rad - -

Sent: Wednesday, March 05, 2014 8:39 AM
To: Gary Dragul; Khan, Najam

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'’
Gary,

To memorialize the voice message | just left — Mr. Ruffin instructed me to offer 100K/yr rent reduction for the entire initial
term of the lease. Give me a call this afternoon to discuss.

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient{s} and may contain information that is
privileged, confidential, and exempt frecm disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and
any copies.

From: Gary Dragul

Sent: Monday, March 03, 2014 4:52 PM

To: Khan, Najam; Anthony, Brad

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'

Najam and Brad,
What's happening here? This is becoming a real problem,
Gary J. Dragul

Frasi
GRA Real Bstats Services, LLO

dant

From: Gary Dragul

Sent: Wednesday, February 26, 2014 4:28 PM

Yo: I S
Cc: Elizabeth Gold; Sara Hall; Aaron Metz

Subject: FW: Senor Frogs - Sales Comparison'
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Majam and Brad,
Attached are the sales that we discussed. Call when it is good.
Gary J. Dragad

Frasident
GDA Real Estate Services, LLO

From: Susan Markusch

Sent: Wednesday, February 26, 2014 4:01 PM
To: Gary Dragul

Subject: Senor Frogs - Sales Comparison'
Dear Gary:

Please find attached the Senor Frogs Sales Comparison report.

Thank you,

Susan A. Markusch
Controller
GDA Real Estate Services, LLC

000409
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From: Anthony, Brad

Sent: Wednesday, March 12, 2014 4:24 PM
To: Elizabeth Gold

Subject: RE: Senor Frogs - Sales Comparison’
Elizabeth,

| just want to let you know that Mr. Ruffin was in Wichita today, so | was not able to go down and speak to him. | did
forward him the draft last night, and spoke briefly to Mr. Khan about its contents. | plan on speaking to Mr. Ruffin about it
tomorrow, upon his return to the office, and will let you know his response.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s} and may contain information that is
privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and
any copies.

From: Elizabeth Gold

Sent: Tuesday, March 11, 2014 4:00 PM

To: Gary Dragul; Anthony, Brad; Khan, Najam
Cc: Sara Hall; Aaron Metz

Subject: RE: Senor Frogs - Sales Comparison'

Brad:

| hope you are doing well. As Gary mentioned, and per our conversation on Friday, | am forwarding Rose, LLC’s
proposed lease amendment. | appreciate the opportunity to work with you.

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

From: Gary Dragul

Sent: Wednesday, March 05, 2014 4:54 PM
To: 'Anthony, Brad'; Khan, Najam

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'
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Brad:

Thank you very much for your email. | appreciate your recognition, and Mr. Ruffin’s recognition, that there is a serious
problem. While | feel we are very far apart as to a potential resolution, | do appreciate your efforts. Instead of volleying
back and forth, we will prepare an amendment to the lease that we will forward to you by Tuesday which will reflect a
resolution that would be acceptable to Rose, LLC.

Kind regards,
Gary J. Dragul

President
GDA Real Estate Services, LLC

From: Anthony, Brad

Sent: Wednesday, March 05, 2014 9:39 AM
To: Gary Dragul; Khan, Najam

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'

Gary,

To memorialize the voice message | just left — Mr. Ruffin instructed me to offer 100K/yr rent reduction for the entire initial
term of the lease. Give me a call this afterncon to discuss.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient{s}) and may contain information that is
privileged, confidential, and exempt from disciosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and
any copies.

From: Gary Dragul

Sent: Monday, March 03, 2014 4:52 PM

To: Khan, Najam; Anthony, Brad

Cc: Elizabeth Gold; Sara Hall; Aaron Metz
Subject: RE: Senor Frogs - Sales Comparison'

Najam and Brad,

What's happening here? This is becoming a real problem,

GDA Feal Estate Senvices, LLO

ROSE000096
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From: Gary Dragul

Sent: Wednesday, February 26, 2014 4:28 PM

To: + Anthony, Brod [
Cc: Elizabeth Gold; Sara Hall; Aaron Metz

Subject: FW: Senor Frogs - Sales Comparison'

Najam and Brad,

Attached are the sales that we discussed. Call when it is good.

Gary Jd. Dragul
Fregidant
GDA Real Bstals Services, LLO

From: Susan Markusch

Sent: Wednesday, February 26, 2014 4:01 PM
To: Gary Dragul

Subject: Senor Frogs - Sales Comparison'
Dear Gary:

Please find attached the Senor Frogs Sales Comparison report.

Thank you,

Susan A. Markusch
Controller
GDA Real Estate Services, LLC

ROSE000097
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From: Anthony, Brad

Sent: Wednesday, March 19, 2014 10:23 AM

To: Elizabeth Gold

Subject: Re: Confirmation of outstanding note balance
Attachments: image001,jpg

Are you not calculating interest? Our accounting shows 1,847,897. I'm at a ppaca seminar this morning, so
might not be able to speak to Mr r about my conversation with Gary until tomorrow morning.

I'll call thereafter.
Brad

Sent from my Verizon Wireless 4G LTE DROID

Elizabeth Gold_ wrote:

Brad:

| received the email below from Reas Allen with Piercy Bowler Taylor & Kern. | wanted to make sure you are aware Rose,
LLC understands the outstanding balance as of December 31, 2013 is $1,800,000.

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

From: Reas Allen

Sent: Tuesday, March 18, 2014 4:30 PM
To: Elizabeth Gold
Cc:
Subject: FW: Confirmation of outstanding note balance

Elizabeth,

{was askad by Richard to forward vou our request to confirm the ocutstanding note balance for the Landiord
Contribubions made to Senor Frogs by Treasure island, WL Attached is the request signed by lerry Griffis, CFO at
Treasurs island, Could you please complete the reguest and return to me at your earliest convenience? We appreciate
your help.

Reas

BEAS ALLEN, CPa

ROSE000098
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From: Richard B
Sent: Tuesday, March 18, 2014 3:25 PM

To: Reas Allen

Subject: Re: Confirmation of outstanding note balance

Reas,

Please forward your request to Elizabeth Gold,_ She will be your contact.

On Tue, Mar 18, 2014 at 1:07 PM, Reas Allen_ wrote:

Richard,

In conjunction with our audit of the financial statements of Treasure Island, LLC., we wish to confirm the
balance owed to Treasure Island by you on the outstanding Landlord Contribution as of 12/31/2013. Attached

is the confirmation request. At your earliest opportunity could you please complete the confirmation and return
to me? We appreciate your assistance in this matter.

Thank you,

Reas

REAS ALLEN

Pierci Bowler Tailor & Kem

IRS Circular 230 (Regulation) disclosure:

To ensure compliance with requirements imposed by the IRS, Piercy, Bowler, Taylor & Kern informs you that any tax advice contained in this
communication (including any attachments) was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding tax related
penalties under the Internal Revenue Code or (II) promoting, marketing or recommending to another party any transaction or matter addressed herein.

Confidentiality Statement:

This e-mail contains confidential information which also may be privileged. Unless you are the addressee (or authorized to receive for the
addressee), you may not copy, use, disclose or distribute the e-mail message or any information contained in the message. If you have received the e-
mail message in error, please advise the sender by replying to this e-mail message or by telephone and then promptly delete it.

ROSE000099
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From: Anthony, Brad

Sent: Tuesday, March 25, 2014 8:55 AM

To: Gary Dragul; Elizabeth Gold

Cc: Khan, Najam; Griffis, Jerry; Sara Hall; Aaron Metz; Susan Markusch
Subject: RE: Response

Gary,

Thank you for the email. | spoke with Mr. Ruffin this morning about your offer. Najam will be calling you later to discuss,
but | want to prepare you. Mr. Ruffin is agreeable to reducing your base rent to $36,000.00 per month for the initial term
of the Lease. This will represent an annual boost to your bottom line of $196,000.00, and $1,344,000 over the initial
term.

As | have explained before, we believe that active construction is the primary driver behind any sales decrease you are
experiencing, and since that will be over this autumn, we see no reason to address renewal terms, and are unwilling to
renegotiate them at this juncture.

Najam should be in contact with you shortly, but if you still have questions after speaking with him, please feel free to
contact me.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message 1s intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Gary Dragul
Sent: Tuesday, March 25, 2014 7:38 AM
To: Anthony, Brad; Elizabeth Gold

Cc: Khan, Najam; Griffis, Jerry; ||| N ; 22 Ha!l; Aaron Metz; Susan Markusch

Subject: Re: Response

Forgot to copy a few folks,

Gary J. Dragul
President
GUA Real Estate Servicss, WO

ROSE000101
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From: Gary Dragul
Sent: Tuesday, March 25, 2014 08:37 AM

>; Elizabeth Gold

Subject: Re: Response
Brad,

Thanks for Mr. Ruffins offer. We appreciate his interest in working with us to make this work for the next 28 years.
Yesterday | sent 1o vou our March sales which are down well over 5300k for the month. We cannot make this business
wiork at the current rent levels faking into account vour latest offer.

That said, | offer the following:

Base rent - 536,000 per month with 5% rent increases through the option periods.

o
~

Percentage rent - 5.5% for the remainder of the lease including option peripds.

Thanks for yvour continuas efforts.

Gary 1. Dragul
Prasident
GDA Real Estate Services, LLC

From: Anthony, Brad
Sent: Thursday, March 20, 2014 11:28 AM

To: Elizabeth Gold; Gary Dragul
Cc: Khan, Nojam ;G , e+

Subject: Response

Gary,

Mr. Ruffin has decided to offer Senor Frogs a reduction in base rent to $40,000.00 per month for the initial term of the
Lease. This represents an annual savings to your operation of $144,000.00. Treasure Island cannot offer anything in
terms of a percentage rent reduction. As you are aware, we only accepted the low base rent proposal because of the
potential for upside on percentage rent. We believe that $144,000.00/year is a very generous proposal, and more than
offsets any reduction in profits you may be experiencing as a result of the ongoing construction, which should be
completed in the fall.

Please respond to this offer by close of business on March 24, 2014.

Brad Anthony

ROSE000102
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General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South

Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

ROSE000103
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Anthony, oo

From:
Sent
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04 PM

Friday, April 04, 2014 12
Elizabeth Gold

Offer

Subject

Liz,

611000

t on Monday.
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I don't have Gary's email on my phone. I am happy to report that Mr Ruffin is on board with Gary's most recent

offer of 7% percentage and 33,250/month flat. He's also willing to meet with Gary to formal

Sent from my ¥
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From: Anthony, Brad

Sent: Monday, April 07, 2014 3:54 PM
To: Elizabeth Gold

Cc: Gary Dragul

Subiject: RE: draft amendment

Thank you, Elizabeth. You are correct with respect to this being the Fifth Amendment.

As drafted, | don’t think we’re going to agree to this. The agreement we worked so laboriously on was focused solely on
rent reduction and the removal of the show language. Due to the dramatic reduction in rent, the use provision needed
modified, so | added that to my proposed draft. All of this subleasing language is an entirely different discussion that
needs to be had.

I'lt stilf take this into Mr. R tomorrow, if that's what your folks want, but | strongly suspect that the inclusion of all of these
different provisions is going to ruin the deal. As | told you before, | beligve it is a big mistake to try to redraft the entire
lease with this amendment, which you appear to be doing.

Brad Anthony

General Counsel

Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message 1s intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Elizabeth Gold

Sent: Monday, April 07, 2014 3:38 PM
To: Anthony, Brad

Cc: Gary Dragul

Subject: RE: draft amendment

Brad:

| hope you are having a great day. We updated the draft amendment | forwarded previously, and it is attached to this
email. | believe this should be the fifth amendment due to the fourth that was signed in April 2013. Sections 2 and 3
include the language you sent earlier today. | removed a credit provision that was in the prior version, and the remaining

provisions are needed in order to address the partners’ changes. Thank you for your assistance.

Kind regards,

Elizabeth Gold
Legal Counsel
GDA Real Estate Services, LLC

ROSE000105
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From: Anthony, Bred (I
Sent: Monday, April 07, 2014 11:35 AM

To: Elizabeth Gold

Subject: draft amendment

Liz,

| just left a meeting with Gary. He says that you guys are working on a draft amendment. Here is what | did over the
weekend to get things shored up on our end. Let me know your thoughts.

I hope all else is well.

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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From: Anthony, Brad

Sent: Tuesday, April 15, 2014 9:04 AM

To: Elizabeth Gold

Subject: RE: update

Attachments: Fifth Amendment 4-15-14-redline.docx
Liz,

I hope you are well.

Pve spoken with Najam. Let me preface this by reminding you that we need Mr. Ruffin's approval before we can move on
this, irrespective of whether we are able o put these issues to bed. He is in the Bahamas, and will return late this week or
early next week.

As you will see from the redlined version, attached, we are not going to agree to further restrictive covenants, and need
some assurance that the reduced base rent will not be used to permit vacant space on our property. Neither of these
requests is unreasonable, given the substantial reduction (nearly 40%) in base rent we are willing to give you.

Brad Anthony
General Counsel
Treasure [sland Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island’s prior permission. If you are not the intended recipient, or if you believe that
yvou have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.

From: Elizabeth Gold

Sent: Monday, April 14, 2014 4:29 PM
To: Anthony, Brad

Cc: Gary Dragul

Subject: RE: update

Brad:

| hope you are doing well. | understand Gary and Najam have spoken regarding hours of operation and Gary plans to
speak with Najam about the provision regarding construction of new structures between the premises and the street. In
the meantime, | am forwarding updated versions of the amendment that reflect revision of the remaining items we
discussed on Friday.

Kind regards,

Elizabeth Gold
Legal Counsel

GDA Comianies

ROSE000107
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From: Anthony, Brod (|
Sent: Monday, April 14, 2014 2:44 PM

To: Elizabeth Gold

Subject: update

Liz,

| spoke to Najam, who says he and Gary spoke earlier and that the only outstanding issue is the hours of operation. Is
this accurate? If so, we’d like to modify our proposal to say that the Leased Premises shall open at 11AM and remain
open for a minimum of 12 hours, unless business needs dictate otherwise, in which instance Landlord and Tenant shall
meet to determine mutually agreeable hours of operation.

| think this should mollify everyone?

Brad Anthony
General Counsel
Treasure Island Hotel & Casino
3300 Las Vegas Blvd., South
Las Vegas, NV 89109

CONFIDENTIALITY NOTICE: This message is intended to be viewed only by the listed recipient(s) and may contain information
that is privileged, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
message is strictly prohibited without Treasure Island's prior permission. If you are not the intended recipient, or if you believe that
you have received this communication in error, please notify us immediately by return e-mail and delete the original message and any
copies.
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04/11/2016 01:45:49 PM

LY
OEPS % A ke,‘m_._
FENNEMORE CRAIG, P.C.

Patrick §, Shechan (Bar No. 3812} CLERK OF THE COURT
John H. Mowbray {(Bar No. 1140}

A3 8. Fourth Strest, Suite 1400

Las Vepgas, NV 89161

Tel: {702) 692-8011

Fax: {702) 6%2-8099

Email pshechaninfvlaw . com

Attorney for Treasure Island L1

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada Bmited | CASE NQ.; A-15.719145-B
hability company;

Plaintiff, BEPT. X1

V8, OPPOSITION TO DEFENDANTS
e . . — MOTION TO CONTINUE TRIAL AND
ROSE, LLC, . Nevada himited  Habihity | GppagrTioN 70 MOTION T0 TAKE
CORIpay. THE DEPOSITION OF PHIL RUFFIN
AND EXTEND DISCOVERY

Defendant.

ROSE, LLL, a Nevada lmited lability
CoOmpany,

Counterclaimant,

TREASURE ISLAND, LLC, a Nevada Hmited
liability company,

Counterdefendant,

EAINTIFF/ICOUNTERULAIMANT HAS HAD NINE MONTHS TO CONBUCT
DISCOQVERY AND THERE IS NO REASON TOQ CONTINUE THE TRIAL OR

EXTEND DISCOVERY TO TARE THE DUPOSTIION OF PHIL BUIFIN.

000¢
»
W

o

The complaint in this matier was filed on May 28, 2015, The discovery period actually |

ended on February 5, 2016, Plaintiff/Counterclaimant Treasure Island was nice enough to extend

000425
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1 | the discovery by two months as a result of new counsel coming into the case. When it did so
2 ¢ Plamnifs/Counterdefendants counsel asked that the irial be continged,

Defendanis/Counterclaimants made it clear they would not agree to a trial continuance, This was

(¥R

4 § reiterated at a sistis conderence i front of the Cowrt

g This is a very simple case. The only question is whether or not, because Treasure Island
g § did not carbon copy the subtenant on its notice of defauli to the tenant (because amongst other |

7 1 veascons tenant had specifically asked Treasure Island not to carbon copy the subtenant), the notice
8 || of defanli is unenforceable. That is a very simple issue, There is no need to continue the tnal,
G There are only going to be a couple witnesses. Those witnesses are Brad Anthony, the

10 § General Counsel of Treasure Island who bandled everything from Treasure Island’s side and

11§ maybe head of finance ferry Griffiths. Defendant will have its principal Gary Dragul and possibly

]

his lawyer Plizabeth Gold. The twial will take one day, Defendant just took a very detailed

‘_.)

23]

deposttion of Mr. Anthony and knows all the facte and allegations.

14 & IL THERE IS NO REASON TO TAKE MR, RUFFIN'S DEPOSITION AND 1T
o CANNOT BE USED AR AN EXC PO TRY AND CONTINDE THE TRIAL
L5 AND IMSCOVERY,

18 Defendant alréady tried to take the deposition of Mr, Ruffin, Plaintifi/Counterdefendant

17 | repeats all of its points and authorities in its motion for protective order which the Court granted
18 | herein. it is clear that Defendant/Counterclaimant is trving to use Mr. Ruffin’s deposition to try
13 ¢ and get a trial continuance since there is no other valid reason for the same. However, this trick
20§ will nol work  since  there is no reason to  take Mr. Ruffin’s  deposition.  First

21 | Defendants/Counterclaimants could have taken Brad Anthony’s deposition to get the issues

2z | concerning Mr, Ruffin eight months age but chose to wait until the last minule to take My
23 | Anthony’s deposition. Second, the reason that Defendant/Counterclaimant claims it needs to take
24§ Mr Ruffin’s deposition is totally irrelevant {o the case,

25 Defendant claims it needs to take Mr., Ruffin’s deposition o find out what Mr. Ruffin
26 | plans to do with the space if {enant is evicted. It alteges that somehow Mr., Ruffin having a plan

27 | for the space if tenani i3 evicted is relevant to whether or not Treasure Island not carbon copying

28 | the subtenant defeats the notice of default. Clearly it is not. What Mr. Ruffin plans to do with the

% PEHERHAN/LI808277, L

B2
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1 | space when tenant is evicled is iolally irrelevant to the notice issues. Accordingly there is no

2 || reason in take Mr, Rufhin's deposition.

30 HEL CONCLUSION,

4 For the above and foregoing reasons PlaintitiCounterdefendant vequests the Cowrt deny

5 4 the motion to continue the trial ele.

' FENMNEMORE CRAIG, P.C.
5
’ By:
10 Patrick 1. Sheehan (Bar No, 3812)
John H. Mowbray (Bar Mo, 11483}
11 1400 Bank of America Plaza

300 Senth Fourth St, 14" Floor
12 Las Vegas, NV §9101
Attorneys for Treasure Isfand, LLC

{...l

%
<
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CERTIFICATE OF SERVICE

Pursuant (o NRCP S(b)_w [ hereby certify that { am an employee of Fennemore Craig,
P.C. and that on April ;’; , 2016, service of the OPPOSITION TO DEFENDANTS
MOTION TO CONTINUE TRIAL AND OPPOSITION TO MOTION TO TAKE THE
DEPOSITION OF PHIL RUFFIN AND BXTEND DISCOVERY was made on the
following counse! of record and/or parties by electronic transoussion to all parties
appearing on the electronic service Hst in Odyasey E-File & Serve (Wiznet):

E-Service Master List
For Case
null - Treasure Island LG, Plaintifi{s) vs, Rose LLL, tbefenﬁant{s}

Fennamors Oralg Jonss Vargas
Contact Emal

Shumway Yan

tamrabuller
Rohin Cordova

Sam Marshall

‘,'5&11 Empiowcb of Fennemore (mig, p.C.
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Loz Yeges

Brad. R Am’hors}f

Soaend Ot
May 14, 2015

Raoge, LLC

5690 DTC Bivd,, Ste, 8185
Cresnwood Village, CO 80111
Atts Gary Deagul

Re: Percentage Rent

Dear Mr, Dragol;

:;siz 9, 3::-*# ..

e feuly

300 Les Vegas Blvd. South » Los Vagas, 4V 53139

wob m\, dei\!ﬁ‘ of' hi

o 717,694.7510 © 8009554777 fragsusalshond com
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FENNEMORE CRAIG, P.C.

Suite 1400 Bank of Americs Plaza
300 Bouth Fourth Street
Las Vegas, Nevada 881601
(702} 692-8000
Brenoch R. Wirthiin
Direct Phone: (702) 692-8008
Divedt Fax: (702) 692-8068

Law Offices
Deanver

000432

(303} 291-3206
Las Vegas (702} 692-3000

byvinhhudfelaw.com Mogales {520 2813484
Proenix  {H02) S1H-300
Repe {7783 T8R-2I0G
Tucsos {326} 8796830

May 28, 2015

Rose, LLC

5690 DTC Boulevard, Ste. 515
{reenwood Village, CO 80111
Attention: Gary Dragul

Operadora Andersons S AL de €LV, Boulevard
Kukullan km 14.2,
Cangun, Mexico, TP 77500 ZONA HOTELRA

Ronald R. Fieldstone, Esq.
Susan Trench, Bsq.

Armstemn and Lehy LLP

260 S, Biscayue Blvd,, Ste. 3600
Miami, FL 33131

Dear My, Drageb

Please be advised that our firm has been retained to write you this letter concerning the
lease between Rose, LLC and Treasure Island, L1C dated April 13, 2011, This letter shall serve
as notice that the Landlord has elected to terminate that lease effective immediately pursuant to
the defaults of Rose, LLC, Said defaults include but are not limited o, the fatlore to remit the
full required 7% gross sales rent payment pursuait 10 the terms and conditions of the lease, and
the demand letter semt to vou dated May 14, 2014,

Mr, Fieldstone please have your client contact Brad Anthony, General Counsel for
Treasure fsland to enter into negotiations for a new leasing agreement for either the sub-leased
portion of the leased premises or the entire lease premises. He can be reached at 702-894-7510.

Singerely,

R, Wirtilin

&
o
&
&
&

L0448 108.1/039472.8001

ROSE000052
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. ROSE, LLC, a Nevada Hmited Hability
| company;

000434

SUMM

FENNEMORE CRAIG, P.C,

Patrick J. Sheehan (Nevada Rar No. 3812}
John H. Mowbray (Nevada Bar No. 1140}
300 Scuth Fourth Strest, Suite 1400

Las Vegas, Nevada 89101

Telephone: (702) 692-8000

Facsimile: {7033692-809%

Email: mbochangaiohpeaon

Attorneys for Plaintiff Treasure Isiand, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

. TREASURE ISLAND, LLC, a Nevada limited | CASE NO.: A-15-719105-B

jiability company;
DEPT. NO.: XXIX
Plaintiff

Vs

Defendant.

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 26 DAYS, READ

- THE INFORMATION BELOW,
TO: ROSE, LLC (DEFENDANT): A civil Complaint has been filed by the Plaintifi(s) against

- you for the relief set forth in the Complaint.

. If you intend to defend this lawsuit, within 20 days after this Sunumons 1s served
on you, exclusive of the day of service, you must do the following:

(&) File with the Clerk of this Court, whose address is shown below, a formal

written response to the Complaint in accordance with the rules of the

Court, with the appropriate filing fee.

000434
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ik (b) Serve a copy of your response upon the attorney whose nams and address

2 is shown below,

3 2. Unless you respond, your default will be entered upon application of the

4 Plaintiff{s) and failure to so respond will result in a judgment of default against

5 vou for the relief demanded in the Complaint, which could result in the taking of

& money or property or other relief requested in the Complaint.

7 3. If you intend to seck the advice of an aitorney in this matter, you should do so

8 promptly so that your response may be filed on time,

2 4. The State of Nevada, its political subdivisions, agencies, officers, employees, board
10 members, commission members and legislators cach have 45 days after service of
11 | this Summons within which to file an Answer or other responsive pleading to the
12§ Complaint.

13 STEVEN D, GRIERSON, CLERK OF COURT

14 ey , 4 01 208

15 § Byl S

_ Deputy Clerk Date
ie ADEUNE BELSEY
‘ Submitted By:
17
18
19 g2 .

LTSN N @fg ‘é}r T, 003812)
20 | 34 H. Mos (Bar No. 1140)
*f'i*}ik Bank of merica PI&.‘M

21 § 300 South Fodrth St. 14% Floor

Las Vegas, NV 85101

22 | Attorneys for Plaintiffs

. NOTE: When service is by publication, add a bricf statement of the object of the action,
<% § See Nevada Rules of Civil Procedure 4(b).
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1 AFFIDAVIT OF SERVICE
2 | STATE OF NEVADA )
3 S8
3 | COUNTY OF CLARK )
4 1
5 , being duly sworn, says: That at all times herein affiant was and is over 18 years of |
c | 288 not a party to nor interested in the proceeding in which this affidavit is made. That affiant
n received copy(ies) of the Summons and Complaint, _ on the day of _ ,
5 20 and served the same onthe __ day of , 20 by:
5 {Affiant must complete the appropriate pavagraph)
10 1. Delivering and leaving a copy with the Defendant at (state address)
11 2. Serving the Defendant by personally delivering and leaving a copy with , 8
12 person of suitable age and discretion residing at the Defendant’s usual place of abode
13 located at {state address)
14 {Use paragraph 3 for service upon agent, completing (8) or (b}}
15 3. Serving the Defendant by personally delivering and leaving a copy at {state
> address)y
17 (a) With as , an agent lawfully desigoated by statute to aceept service of
process;
18 (" With , pursuant to NRS 14.02( a5 a person of suitable age and diseretion at
19 the above address, which address is the address of the resident agent as shown on
the current certificate of designation filed with the Secretary of State.
29 4, Personally depositing a copy in a mail box of the United States Post Office, enclosed ina
21 & sealed envelope, postage prepaid (Check appropriate method):
22 . .
ﬂ Ordinary mail
23 U1 Certified mail, return receipt requested
[1 Registered mail, return receipt requested
- addressed to the Defendant at Defendant’s last known address which is
9 (state address)
0
27
28
"’Fs.f\i::‘ssioas Uuuc ]
3
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1 declare under penalty of perjury under the law of the State of Nevada that the foregoing

is true and correct,

EXECUTED this _ day of , 20

Signature of person making service
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COMP
FENNEMORE CRAIG, P.C.

© Pairick ¥ Sheehan mwada Bar No, 3810 CLERK OF THE COURT

John H, Mowbray {Nev ada Bar Mo, 1140}
306 South Fourth Street, Sulie 1400

Lag Vegas, Novada R91{H

Telephone: (T2 692-8000

Facsimile: (7023 a()’?~85“§‘€2

Emailt pahesivg G

Attorneys for Pladntlfi Treasure Islfond 110

DISTRICT COURTY

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited | CASENO: A- 15-719105- B
DEPT. NGO

Platntiff, XXE X
Y.

ROSE, LLC, a Nevada Himited Hability

Defendant,

Plainddft complaing and alleges as follows:
COMPLAL

Y ;“i A1 §~‘€}i§\ {iﬁ. Ny

i On or about April 13, 2011, Plaintiff Treasure baland, LEQ (“Treasure Island™) }
enterad into & Lease with Defendant Rose, LLO (“Rose™)
pa Pursuant to ihe terms of the Lesge, Treasure Island lensed space to Rose inside the |

- Treasure {sland Hotel and Casing in Las Vegas, Nevada,

1 One of the obligations of Hose under the Lease was lo pay rent in two fonu

Fivst, mintmunt monthly rent. Seeond, an amount equal to 7% of gross sales,

A044537%,3/038472, 0002

Boi
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R 4, The Leass provided that the rem for gross eales would be paid pursuant 1o 8 eertain |

2 % formula sod that within 30 days of the end of each calendar quarter during the lease torm, the |

enant (Rose), would deliver to Landlord a writing setting forth the amount of Tenant’s groes
4

sales made during cach month of the procceding calendar quarter and concurrenily therewith, pay
5‘
_ b the Landlord the parcentage rent duc and payable for the proceeding oniendar quarier,
5
w § & The Lease fusther provided for default interest on any ronts ov other chasges io be

g § paid by Tenant to Landlord if the same wie not paid following a 10 day additonsl nutice from the

& : Landiond,

&, Rose breached the Lonse and iis obligation o pay the 7% gross salos portion of the
11
rent Tor the fivst guartor of 2815,
iz
] 7. As & result, on May 14, 2013, Treasure Island sent Rose, LLC, 2 notice of defaut,
13
14 8. Deapite the obligation to pay the yent under the Lease, and despite the notics of |

5 i default to pay the rent, Rose, LLC fuited and refizsed to pay the same.
1€ 9, As a vesult of this breach of Lease, Treasure Island has been damaged in an

L7} amount to be proven at trial, The damages include not vrdy the missed rent payments, interest and

othey late charges as provided for under the lease but in addition other damages for future lost

vends and other things as set forth in the lease including but not lmited to paragraph 15 under the.
a0

tease,
21
e 113 The telal smount of those damages exceeds $H000.
3 11, It hos beewn necsssary for Treasure Island fo hire an attoraey to prosscute this)
24 1 action and it is entitied o ftw reasonabie attorney’s fhes therefore pursuant to the wems of the
25 1 Lease,
::6 CEN A ¥Ry R RNE 3

MOPOGR BRI

27 ory Reliehh
8 12, Pursuand to the partles’ Lesse if Tenant filed to pay any melallioont of rent og any §

LOA4B3TE (LS03U4Y2, 200
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1§ other amount o charge required to be pald by Tenant {Rose] to Laudiord, [Treaswre Island] and ?

4% such fatluee continued for 10 days from Landlord’s written notice to Tenant that any such rent
3 ; : 5y
nstaliment, other amount or charge was due, Tenant/Rose was n defaull,
1%, This occurred as Rose failed to pay the 7% gross sales rent payroent when due and
1 further, failed 1o pay the same after a 10 day notice from Treasure Istand,
- 14, As aresuft, Rose, LLC was and {5 in defiull of ihe Loase,
g ¥ 15, Under paragraph 18.2.1 of the Lease, upon such a detaudt Landlord had the rvight to

3 § terminate the Lease and Tenant’s estate thareunder by written notize of such termination,

1 N — . R
4 15, Treassure Island has provided such written notice of termingtion,
17, Accordingly. the Lease hos been terminated,
iz
18, As g result, Plaiotift asks the Court to issue s declaratory relief order stating that |
i3
14 the Lease has baen terminated and that Rose, LLC neads to remove Hself from the premises.
15 WHEREFORE, Plaintit? pays for relicf as follows:
18 i For damages in an araount to be proven in excess of $10,000,
19 2, For an order of declaratory relief declaring the Lease terminaled,
1& - . ~
3. For its reasonable costs and attorney’s foes,

iz

‘ 4. For such other and further relief as the Court may allow,
20 4

Dated this £ 71 day of May, 2015

2%
a2 CENIAT -
- FENNEMORE CRAWG, P.C,
24 A ) ‘msg i N TR
ox John H. i\’mwbmv {Novadse Bar No. 1 H44)
25 1400 Bank of Ansevica Pl
e 300 South Fourth 8, 14 Foor
s Las Vegas, NV 59101
29 Attorneys for Plabwlff

LOS4837S. /035472, 0001
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Hose, LLC
5690 DTC Boulevard, Suite 515
Greenwood Village, CO 80111

TREASURE ISLAND LEASE NOTICE

May 29, 2015
Via overnight delivery and facsimile {702-894-7680):

Treasure Island, LLC

3300 Las Vegas Blvd,, South
Las Vegas, NV §9109

Attn: Najam Khan

Via overnight delivery and facsimile (702-894-7295):

Treasure Island, LLC

3300 Las Vegas Blvd,, South
Las Vegas, NV 89109

Attn: Brad Anthony

Re:  Lease Agreement between Treasure Island, LLC and Rose, LLC (April 13, 2011), First
Amendment to Lease Agreement {October 10, 2011}, Second Amendment to Lease
Agreement {December 22, 2011}, Third Amendment to Lease Agreement {April 20,
2012}, Fourth Amendment to Lease Agreement {April 18, 2013}, and Fifth
Amendment to Lease Agreement {April 30, 2014} (collectively, the “Lease"};
Amended Sublease between Rose, LLC and Senor Frogs Las Vegas, LLC (May 6,
2014} {the “Sublease”).

Treasure Island, LLC d/b/a Treasure Island Las Vegas ("Treasure Island”} tendered an
alleged notice to Rose, LLC ("Rose”} dated May 14, 2015 pursuant to Section 15.1 of the
Lease Agreement (the “Alleged Breach Notice™). Treasure Island addressed and
overnighted for delivery on May 15, 2015 the Alleged Breach Notice to Gary Dragul on
behalf of Rose and copied Elizabeth Gold via email.

Section 15.1 of the Lease governs Events of Default. Section 15.1.1. of the Lease provides
for an Event of Default if a Tenant failure continues for ten {10} days “from Landlord’s
written notice to Tenant...." Section 19.6 of the Lease governs “[ajny notice or other
communication required or permitted to be given by a party hereunder....”

Section 19.6 of the Lease requires any notice to Rose from Treasure Island to be sent to the
attention of Susan Markusch, with a copy to Operadora Andersons S.A. de CV.

ROSE000053
000443
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{"Operadora”) in Mexico. Section 11 of the Fifth Amendment to the Lease updated certain
contact information for notice purposes under the Lease with respect to both Rose and
Operadora and imposed an additional notice requirement for Operadora’s counsel in
Florida. The Parties drafted Secticn 19.4 of the Lease and Section 11 of the Fifth
Amendment to provide Rose and Operadora with backstop cure rights in the event of an
alleged breach by Rose of the Lease.

Treasure Island did not send its Alleged Breach Notice to the attention of Susan Markusch
at Rose; did not copy Operadora; and, did not copy Operadora’s counsel.

Treasure Island’s Alleged Breach Notice did not comply with the Lease and Fifth
Amendment to the Lease for notice purposes. Treasure Island subsequently tendered an
alleged notice of termination to Rose dated May 28, 2015 that depended on the adequacy of
the Alleged Breach Notice and Rose’s failure to cure any alleged and properly noticed
breach of the Lease {the “Alleged Termination Notice”). Treasure Island again did not send
its Alleged Termination Notice to the attention of Susan Markusch at Rose.

The Alleged Termination Notice still does not fully comply with the Lease for Section 194
notice purposes, and is invalid and ineffective because it facks the notice preconditions in
Sections 15.1.1 and 15.2 of the Lease due to the notice failings associated with the Alleged
Breach Notice.

Treasure Island therefore has not properly noticed any alleged breach, Event of Default or
gxercise of termination rights under the Lease and there is no uncured breach of the Lease
outstanding that could constitute an Event of Default or allow Treasure Island to exercise
termination rights or gther default remedies under the Lease.

Treasure Island nevertheless contacted Rose's subtenant directly on May 28, 2015, inan
apparent atterapt to circumvent or assume the benefits that inure to Rose under the
Sublease.

Treagsure Island failed to comply with the notice provisions in the Lease and Fifth
Amendment to the Lease with respact to the Alleged Breach Notice and Alleged
Termination Notice, and has interfered with Rose's subtenant relationship. Rose therefore
reserves all of its rights and remedies under the law, including but not limited to those
outlined in Sections 19.5, 19.14, and 19.20 of the Lease.

Sincerely,

Rose Management, Inc, Manager

o
Y

H

{ i
3

Gar
Py

&
{

ary }. Dragul
restdent

o

ROSE000054
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ROSE, LLC
5650 DTC BOULEVARD, SUITE 515
GREENWOOD VILLAGE, COLORADO 80111
PHONE-303-221-8500
FAX~303-221-5501

FAUSIMILE TRANSMISSION

TO: Treasure Island, LI.C
Attn: Brad Anthony

NUMBER: 702-854-7295

FROM: Rose, LLC

DATE: May 29, 2015

NUMBER OF PAGES: 3 (including cover page)

Letter attached.

Please contact us at the above mumber if vou do not receive all pages or if the fax is illegible. Thank you.

The information contained in this facsimile message is privileged and confidential information, intended
only for the use of the individual or entity named above. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution or copy of this communication is
strictly prohibited. If you have received this communication in error, please immediately notify us by
televhone and return the origingl message to us at the.above address via the U.S. Postal Service. Thank
YO,

ROSE000055
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06/28-2015 12:368 FAX 303 231 2187 GBAs REAL ESTATE
S P EER LS EE OO
LY TA REPORT RA R
EYYYVY YU R RARARARA

TRANSHISSION OK

TX/RX NG 3085
RECIPIENT ADDRESS 817028847285
DESTINATION ID
S§T. TIME $5/28 12:3%
TIME USE 8038
PAGES SENT 3
RESULY (K

ROSE, LLC

3680 DTC BOULEVARD, SUITE 515
GREENWOOD VILLAGE, COLORADO 807111
PHONE- 303-221-5500
FAX- 3032215350

FACSIMILE TRANSMISSION

TO: Treasure Istand, LLC
Attn: Brad Anthony

NUMBER: 702-894-7295
FROM: Rose, LLC
DATE: May 29, 2015

NUMBER OF PAGES: 3 (inciuding cover page)

Letter attached.

ROSE000056
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Please contact ux «f the above number if you do not receive alf pages or if the fax i ilegible. Thank v
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Origin {0 APAR Ghip Date: 20MAY15
Actifigt 0.5 1B

Rose, LLC CAD: 2032012INETI810
£690 DTC Boulaverd
Suite 51;? i Dativery Address Bar G ude
B R 551 EI iﬁ NEEIEEiiﬂiilﬂ!iiﬁﬁiil
SHIP TO: (702) 8947444 BILL SENDER Rét#  Doss
Brad Anthony frrvaice #
Treasure Island, LLC ggpf#

3300 Las Vegas Boulevard South
LAS VEGAS, NV 80108

MON - 01 JUN 10:30A
PRIORITY OVERNIGHT

TE?.‘.?%.- 7737 1381 2880

89109

RUus

LAS

After printing this iabel:

1. Use the 'Print’ bution on this page to print your label to your laser or inkjet printer,

2. Fold the prinfed page along the horizontal line.

3. Place {abel in shipping pouch and affix it to your shipment so that the barcode portion of the tabel can be read and scanned.

Warning: Use only the prined original labe! for shipping. Using a photocopy of this tabetl for shipping purposes is fraudulent and could
rasult in additional billing charges, along with the cancellation of your FedEx account number.

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, availabie on
fedex.corm.FedEx will not be responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-
delivery misdelivery,or misinformation, unless you declare a higher vaiue, pay an additional charge, document your actual loss and file
& timely claim.Limitations found in the current FedEx Service Guide apply. Your right to recover from FedEx for any loss, including
intrinsic value of the package, loss of sales, income interest, profit, atiornay's fees, costs, and other forms of damage whether direct,
incidental consequential, or special is limited to the greater of $100 or the authorized declared value. Resovery canhot exceed actual
documented loss. Maximur for flems of extracrdinary value is $1,000, e.g. jewalry, precious metals, negotiable instruments and other
items Histed in our ServiceGuide. Written ciaims must be filed within strict time limits, see current FedEx Service Guide.

ROSE000057
000447
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ROSE, LLC
3650 DTC BOULEVARD, BUITE 513
GREENWOOD VILLAGE, COLORADG 80111
PHONE-: (33 2215804
FAX- 363-221-8501

FAUCNSNIMILE TRANSMISSION

T Treasure lsland, LLC
Attn: Najam Kabn

NUMBER: F02-894-7680
FROM: Ross, LLC
DATE: May 28, 2013

NUMBER OF PAGES: 3 (including cover page)

Letter attached,

2 - U SO R S » ST . Siloeibla Thoni v
Piaase contao! w3 at theeabove mumber ifvou do wot recelve ol pages ov if the fivc bs flegible. Thank poni

The information contained in this facsimile MESSAES is privilagad and confidential information, imended
only for the use of the Individual or eniity named above, 1fthe reader of this message is not the intended
recipient, vou ase hereby notified that any dissemination, d}wt; ibution or oopy of this ('-‘)t')muz*ie:;afiqn is
atrictly prohibited, If you have received this commpunication in ervor, plesse immediniely natify us by
selephone and return the original message to us al the above address via the U8, Postal Service. Thank
VG

ROSE000060
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05/29/2015 12:35 FAX 303 221 2187 GDA REAL ESTATE , e0000449

ARARRRPRRERSLLEEHEL TS
FRD TE BEPORT E137
SETEELLELLLETLRE LT LY

TRANSMISSION OK

TX/RX NO 3084
RECIPIENT ADDRESS BL7028947680
DESTINATION ID
ST. TIME 05/29 12:34
TIME USE 0042
PAGES SENT 3
RESULT 0K

ROSE, LLC

5690 DTC BOULEVARD, SUITE 518
GREENWOOD VILLAGE, COLORADO 80111
PHONE- 303-221.5500
FAX-303-221-58501

FACSIMILE TRANSMISSION

TO: Treasure Island, LILC
Atin: Najam Kahn

NUMBER: 702-894-7680

FROM: Rose, LI.C

DATE: May 29, 2015

NUMBER OF PAGES: 3 (including cover page)

Letter attached.

Please contact us at the above number if you do not receive all pages or if'the fax is illegible. Thank you.
ROSE000061
e e . 000449
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Origin ID: APAR g |Ship Date: 20MAY1S
nan Pord. | 0sis
CAD: 203301 2ANET 210

Rase, LLC

5600 DTC Bowlevard

Suita 515

Gresnwood Village, CO 80111

O

SHIR TO: (762) 804.7444 " BLL SENDER Ref s
Naiam Khan invoice #
Treasure island, LLC g‘gpf#
3300 Las Vegas Boulevard South
LAS VEGAS, NV 83108 :
MON - 01 JUN 10:30A
PRIORITY OQVERNIGHT

FT%KE% 7737 1378 8700

89109

NY-Us

LAS

After printing this label:

1. Use the 'Print’ bution on this page to print your {abel to your laser ot inkjet printer.

2. Fuold the printed page along the horizontal line.

3. Place labe! in shipping pouch and affix it to your shipment so that the barcode portion of the iabel can be read and scanned.

Warning: Use only the printed criginal labe! for shipping. Using a photocopy of this labei for shipping purposes is fraudulent and could
resull in adaitional billing charges, along with the canceliation of your FedExX account number,

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, available on

fedex.com FedEx will not be respansible for any ciaim in excess of $100 per package, whether the result of loss, damags, delay, non-
delivery,misdefivery,or misinformation, unless you declare a higher value, pay an additional charge, docurment your actual foss and file
a timely claim.Limitations found in the current FedEx Senvice Guide apply. Your right to recover from FedEx for any loss, including
intrinsic value of the package, loss of sales, income interast, profit, atiorney’s fees, costs, and other forms of damage whether direct,
incidental,consequential, or special is fimited to the greater of $100 or the authorized declared value. Recovery cannot exceed actual
documented loss.Maximum for items of extraordinary value is $1,000, e.g. jewsliry, precious metals, negetiable instruments and other
items listed in our ServiceGuide. Written claims must be filed within strict time limits, see current FedEx Service Guide.

ROSE000062
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Rose, LLC
5690 DTC Boulevard, Suite 515
Greenwood Village, CO 80111

TREASURE ISLAND PAYMENT NOTICE

June 3, 2015
Via overnight delivery and facsimile (702-894-7680):

Treasure Island, LLC

3300 Las Vegas Blvd,, South
Las Vegas, NV 89109

Attn: Najam Khan

Re: ~ Lease Agreement between Treasure Island, LLC and Rose, LLC {April 13, 2011}, First
Amendment to Lease Agreement {October 10, 2011}, Second Amendment to Lease
Agreement (December 22, 2011}, Third Amendment to Lease Agreement {April 20,
2012}, Fourth Amendment to Lease Agreement {April 18, 2013}, and Fifth
Amendment to Lease Agreement {April 30, 2014) {collectively, the “Lease”);
Amended Sublease between Rose, LLC and Senor Frogs Las Vegas, LLC (May 6,
2014} (the “Sublease”).

Enclosed is a copy of Rose, LLC's cashier's check in the amount of $119,229.00 to be
delivered to Treasure Island, LLC (“Treasure Island”) to the attention of Jerry Griffis on
Thursday, June 4, 2015, by Federal Express via overnight delivery. A copy of the Federal
Express transmittal label is also enclosed. Thisis Rose, LLC's third good faith attempt to
tender its $119,229.00 payment to Treasure Island.

Rose, LLC sent $119,229.00 to Treasure Island on Friday, May 29, 2015 via wire transfer to
Treasure Island, LLC’s Bank of America account number 990886530, an account to which
Raose, LLC had previously delivered via wire transfer funds payable to Treasure Island.
Rose, LLC's tender of such payment is evidenced by Federal Reference Number
20150529B6B7HU2R015920 and is the first line iterm on Rose, LLC's Front Range Bank
wire transmittal confirmation, a copy of which is enclosed herewith. On Tuesday, june 2,
2015, Rose, LLC discovered that the $119,229.00 transferred to Treasure Island on Friday,
May 29, 2015 had been returned to Rose, LLC's account.

Rase, LLC sent $119,229.00 to Treasure Island on Wednesday, May 3, 2015 via wire
transfer to Treasure Island, LLC's Bank of America account number 990086548, an account
to which Treasure Island directed Rose, L1.C's subtenant to deliver certain reimbursable
funds in fanuary 2015. Rose, LLC's tender of such payment is evidenced by Federal
Reference Number 20150603B6B7HU1R003826 and is the second line item on Rose, LLC's

ROSE000063
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Front Range Bank wire transmittal confirmation, a copy of which is enclosed herewith.
This afternoon, Wednesday, May 3, 2015, Rose, LLC discovered that the $119,229.00
transferred to Treasure Island today, june 3, 2015, had been returned te Rose, LLC's
account.

As a result, Rose, LLC arranged today for a cashier’s check to be delivered to Treasure
Island on June 4, 2015. Kindly ensure that Rose, LLC's cashier’s check is applied to Rose,
LLC's account, Thank you for your assistance.

Sincerely,

R@ﬁManagmmenL Inc., Manager

&@ - g%\ }}’%‘*Q

Gary |. Dragul
President

Enclosures

ce: Treasure Island, LLC
3300 Las Vegas Blvd,, South
Las Vegas, NV 89109
Aftn: Brad Anthony {with enclosures)
Via overnight delivery and via facsimile (702-894-7295)

P
fa

ROSE000064
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{ERCRIE NG TR R AR FARER UHEES TE DIGHTFR VB SR S S

102952 g
FRONT RANGE BANK 3
Lakewoad, CO 80228 &
303-989-1313 ;
REMITTER: poSE LLO we  6/03/15 &
PAY TO THE f
oroergr . “PTREASURE TSLAND, LLorx - _ 3
EXACTLY **119,229 AND 00/100 DOLLARS "S - $1?,,,9,__ 2"9 00
3
‘ { ‘ g Altoe 90 Days
CASHIER'S CHECK .- @L, s .
THE PURCHASE OF AN INDEMNITY BOND WILL 8E REGUIRED BEFORE AKY ;ﬂ }‘ H
CASHIER'S CHECK OF THIS SANK WiLL 8F REPLACED QR BEFUMDED (R THE b’y " 3
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Page 1l of 1

From. {303) 221-5508 Qrigir 10: APAA
lnessa Qsadehaya
GDA Reel Entate Servicas, LLG

Ship Date: 03JUNE5
Actigt 0,518
CALY, 29320124NETI610

§680 DTG Bhvd

Suite 515 Dalivery Address Bar Gode

Gresmuaod ¥ilage, CO 801 E 5 g
S e 11 il

SHIP T0: {383) 2215300 BiLL SENDER o

Jerry Griffis i:i?:e# Pose

Treasure island o

3300 LAS VEGAS BLVD S )

LAS VEGAS, NV 89108

THU - 04 JUN AA
STANDARD OVERNIGHT

TRE#
TT37 5241 6830

89109

N8

LAS

ARer printing this labsi

1. Use the "Print' bulton on ihis page to print your label to your iaser or inkjet printer.

2. Fold the printed page along the horizontat line.

3. Place labetin shipping pouch and affix it to your shipment so that the barcode portion of the label can bie read and scanned,

Warning: Use only the printed original iabel for shipping. Using a phoiocopy of this jabal for shipping purposes ig fraudulent and could result in
agditionat billing charges, along with the canceliation of your FedEx account nwmbar,

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, availabie on fedex.com.FedEx will
ngt be resporsiblie for sny oaim in sxcess of 100 par package, whethier the result of less, damage, delay, non-delivery misdelivery,or
miainformalion, unlsgs you deciare o higher valus, pay an sdditionad chiarge, document your actual loss and file z timely claim.Limitations found
inthe currsnt PadBx Sarvice Quide spply. owr oghl to vecover from FedEx for any foss, including intrinsic valus of the package, loss of sales,
incotme inforest, profl slttney's Tess, castn: and ofhar forms oF dermags whether direct, incldental consequential, or sprdial is limiled to the
greabarof $100 or tha wuihorized declared valte, Recovery oanndt esteed actual documented loss. Maximum for tems of extraordinary valus is
FLOOG, ey jpweiry, precinug mctals, nepotishie nslruments vl othier ftems listed in our ServiceGuide. Written claims must te filed within strict
time limits, see cument FadEx Service Guide.

https://www. fedex con/shipping/htmlfen/Print! Frame. him!
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Wire History for 05/84/201 5 to 06/03/2015
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000456
Page 1ot |
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o (3033 2245 Origin Ship Date: B3NS
From: {303 221-3500 Onigin D: APAR hotiat 05 L
Ress, LLC CAD: 283201 2NET 3610
g?x?ki g}? Bodlevard Deliwery Address Bar Qode ‘ . ‘
B U A O
H HH
- s A LR
SHIP; TO: (702) 834-7444 BiLL SENDER Ref & Dos
Najam Kahn invoice #
Treasure Island, LLC ?}i’p f#

3300 Las Vegas Boulevard South
LAS VEGAS, NV 89108

THU - 04 JUN 10:30A
PRIORITY OVERNIGHT

TRE#  T737 5287 1587
a8}

89109

Ny-U3

LAS

After printing this label

1. Use the ’Print’ button on this page o print your Iabet to your laser or inkjet printer.

2. Fold the printed page along the horizontal line.

3. Place labe! in shipping pouch and affix it to your shipment so'that the barcode portion of the {abel oan be read and scanned.

Warning: Use only the printed ariginal labei for shipping. Using a phototopy of this labe! for shipping purposes s fraudulent and could
résult in additional billing charges, along with the cancellation of your FedEx account number,

Use of this system constitutes your agreement to the service conditions in the.current FedEx Service Guide, available on
fedex.com.FadEx will not be responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-
delivery misdelivery,or misinformation, unless you declare a higher valug, pay an additional charge, document your actual inss and file
a timely claim.Limitations found in the current FedEx Service Guide apply. Your right ta recover from FedEx for any less, including
intrinsic value of the package, loss of sales, income interest, profit, attorney’s fees, costs, and other forms of damage whether direct,
incidental,consequential, or special is limited {o the greater of $100 or the authorized declarsd value. Recovery cannot exceed aciual
docunented loss. Maximum for itemis of extraordinary value is $1,000, e.g. jeweiry, precious metals, negotiable insiruments ang other
iterns listed in our ServiceGuide. Wiitter claims raust be filed within strict time limits, see current FedEx Service Guide.

ROSE000068
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ROSE, LLC
G690 DPC BOLULEVARD, SUTTE 518
ENWOOD VILLAGE, COLORADO RO
PHONE- 303-221-53500
FAX- 303-221-530]

GRE

FACKIMILE TRANSMISSION

T Treasure Istand, LLC

Adtre Nagam Kahn
NUMBER: T02-894-T080
FROM: Rose, LLO
DATE: June 3, 2015

NUMBER OF PAGES: ¢ (including cover page}

Letter attached,

Flease contact us o the ahove wamber if you do not receive ol pages ov 8 the fax i iHlegidle. Thank you

The information contained jn this fwsimile message is privileged aad confidential information, intended
only for the use of the individual ot entity named above. H the reader of this message 15 ot the intended
resipierd, you are hereby notifled that any dissernination, distribution or copy of this communication is
striothy probibited. If you have recelved this coramumnication b error, please immediately nollfy us by
telephone and retuny the origival message to ug at the shove address vigthe U.5. Posta] Service, Thank

W

ROSE000069
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08/03/2018 18:40 FAX 303 221 2187 GDA REAL ESTATE

@30900459

FRAONNRGOUROR RO R R RS
EEEY TX REPORT RpE
BEXRIRRBARRRRRREKL B RAE

TRANSHMISSION OK

TX/RX NO

3070

RECIPIENT ADDRESS 91702884768AQ
DESTINATION ID

ST. TIME

0B/03 18:38

TIME USE 81'02

PAGES SENT 6

RESULT 0K

ROSE, L1.C
5590 DTC BOULEVARD, SUTTE 513
GREENWOOD VILLAGE, COLORADO #0111
PHONE- 303-221-550¢
FAX- 303221530
FACOCSIMILE TRANSMISSION
TO: Treasure Island, LIC
Attn: Najam Kahn

NUMBER: 702-894-7680
FROM: Rose, LLC
DATE: June 3, 2015

NUMBER OF PAGES:

6 (including cover page)

Letter attached.

Please contact ug af the above number if you do not recetve all pages or if the fax is dlegible. Thank you

ROSEQ00070

000459
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Rase, LLC
5690 DTC Boulevard, Suite 515
Greenweod Village, €0 80111

TREASURE ISLAND PAYMENT NOTICE

june 3, 2015
Via overnight delivery and facsimile {702-894-7680):

Treasure Island, LLC

3300 Las Vegas Blvd,, South
Las Vegas, NV 89109

Attre Najam Khan

Re:  Lease Agreement between Treasure Istand, LLC and Rose, LLC {April 13, 2011), First
Amendment to Lease Agreement {October 18, 2011}, Second Amendment to Lease
Agreement {December 22, 2011}, Third Amendment to Lease Agreement {April 20,
2012}, Fourth Amendment to Lease Agreement {April 18, 2013}, and Fifth
Amendment to Lease Agreement {April 30, 2014) {collectively, the "Lease™);
Amended Sublease between Rose, LLC and Senor Frogs Las Vegas, LLC (May 6,
2014) {the “Sublease”).

Eunclosed is a copy of Rose, LLO's cashier’s check in the amount of $119,229.00 to be
delivered to Treasure Island, LLC ("Treasure Island”) to the attention of Jerry Griffis on
Thursday, June 4, 2015, by Federal Express via overnight delivery. A copy of the Federal
Express transmittal label is alse enclosed. This is Rose, LLC's third geod faith attempt to
tender its $119,229.00 payment to Treasure Istand.

Rose, LLC sent $119,229.00 to Treasure Island on Friday, May 29, 2015 via wire transfer to
Treasure {sland, LLC's Bank of America account number 990086530, an account to which
Rose, LLC had previcusly delivered via wire transfer funds payable to Treasure Island,
Rose, LLC's tender of such payment is evidenced by Federal Reference Number
20150529B6B7HUZRO 15920 and is the first line item on Rose, LL{'s Front Range Bank
wire transmittal confirmation, a copy of which is enclosed herewith. On Tuesday, june 2,
2015, Rose, LLC discovered that the $119,229.00 transferred te Treasure Island on Friday,
May 29, 2015 had been returned to Rose, LLC s account,

Rose, LLC sent $118,229.00 to Treasure Island on Wednesday, May 3, 2015 via wire
transfer to Treasure Island, LLC's Bank of America account number 990086548, an account
t0 which Treasure Island directed Rose, LLC's subttenant to deliver certain reimmbursable
tunds in januvary 2015, Rose, LLC's tender of such payment is evidenced by Federal
Reference Number 20150603B6B7HUIRO03826 and ts the second Hue item on Rose, LLC s

ROSE000071
000460

000460
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Front Range Bank wire transmittal confirmation, a copy of which is enclesed herewith,
This afterncon, Wednesday, May 3, 2015, Rose, LLC discovered that the $119,229.00
transferred to Treasure Island today, June 3, 2015, had been returned to Rose, LLC's
account.

As a result, Rose, LLC arranged today for a cashier's check to be delivered to Treasure
Island on June 4, 2015, Kindly ensure that Rose, LLC's cashier’s check is applied to Rose,
LLC's account. Thank you for your assistance.

Sincerely,

§\0§<}Management Inc, Manager

D & \A@x ~

Gary . Dmgu
President

Enclosures

oo Treasure Island, LLC
3300 Las Vegas Blvd,, South
Las Vegas, NV 89109
Attne: Brad Anthony {with enclosures]
Via overnight delivery and via facsimile {702-894-7295)

xS

ROSE000072
000461
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Emﬁ Altyr 98 Days ¢
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Page 1 of 1
Frotm. {363 2115500 QOrigin 1D: APAA g3 §Ship Dater 03JUN1S
inesga Osadehaya M@&» Letlgr 0518
GDA Real Estale Services, LLE eI TCAD: 203IC12ANETIND
5630 DT Bivd ¢
Suite 515 Delivery Ad;d Bar Cod

Greenwuad Village, CO 80111

MR

. " ST 3
SHIP TO: (303) 221-5500 BLLSEMDER o pocs
Jderry Griffis Susden
Treasure Island ik
3300 LAS VEGAS BLVD S o
LAS VEGAS, NV 89108

THU - 04 JUN AA
STANDARD OVERNIGHT

hitps:/fwww fedex.conshipping/html/en/PrintIFrame himl

TRK#
(5207) 7737 5241 5830

89109

NS

i A

P A RO AP AP SRS
fremi e anas s s

IARIREhatbRrtstIssresess osssternsy

Alter prinding this label:

1. Use the "Print button on {his page o print your jabel {o your {aser or inkjat panter.

2. Fold the printed page along the horizontal fine.

3. Placs label in shipping peuch and affix it to your shipment so that the bargode portion of the fabe! can be read and scanned.

Warnirgy: Use only the printed original tabel for ahipping. Using g photocopy of this label for shipging purposes is fraudulent and coudd result in
additionat billing charges, along with the cancaliation of your FedEx accourd nursber.

Use of this system constitites your agreemant t¢ the service condilions in the current FedEx Senvice Guide, available on fedex.com FedBx will
not e reapongible for aby Salm In axoess F 3100 per package, whaether the result of loss, damage, delay, sonedelivery misdefivary.or
misintormation, untess you deciurs a higher vilue, pay an additional charge, document your actual loss and file & Hnely gaim Limitations found
inthe current Fedbx Servinn Boide apply. Yout right to recover from FedEx for any foss, including intrinsic value of the package, loss of sales,
income Interest, profit, atlomey's fees, costs, and oibes Rorms of Samage whelber diredt, incldenta tonsequential, or spacial is limited to the
greater of $100 or the guthorized declared velus, Resovary sanant excesd attusl documentsd ioss Maxinmum for itams of extraordinaty valve is
$1,000, e.g. jewely, precious metals, negoliable instuments aad otiint itorvg Ksieg in our SericeBuides. Written claims must be filed within strict
fime iimits, s2e current FedEx Service Guide,

ROSE0000%4 1 5
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000463



797000

Wire History for 05/04/2015 1o 06/03/2013

FRONT RANGE BANK

Page L of 1

;:W?fe Name: “'E‘i‘c\ﬂs:‘liillitﬂl !\mwni ' Naspt‘tmi» &i‘:@:éiuﬁﬁg Aourassi Nanwen Recoaiviogg Fi
Tressureisland  OS/2902015  §HBIM00 SC0RRSIY BKAMER NYC 201
Tresseryisland  06OTOIS  Bia2amos Hhogdedes B AMER NYC  #5450603B8BTHUTRO0382606031 0237 T03

(IR

hitps://em.netieller.comflogin2008/Views/ Wires/ Wires.aspx
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From: (303) 221-5500 Crigin'1D; ARAA

Rose, LLC

5680 DTC Boulevard

Suite 515

Greenwood Village, CO 80111

TR

Ship Date: 03JUN15
ActifVgt 0.5 LB
CAD: 2932012INET 3610

000465

SHIP TO: (702) 894-T444  BiLL SENDER
Brad Anthony

Treasure Island, LLC

3300 Las Vegas Boulevard South

LAS VEGAS, NV 89109

Delivery Address Bar Code
e =

Ref# Docs
inveice #

PO#

Dept#

R

BT SACRE AR

I

THU - 04 JUN 10:30A
PRIORITY OVERNIGHT

89109

NV-US

LAS

After printing this label:

1. Use the 'Print’ button on this page to print your {abel to your laser or inkjet printer.

2. Fold the printed page along the horizontal fine.

3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warning: Use only the printed original label for shipping. Using & photocopy of this label for shipping purposes is fraudulent and could

resuit in additional billing charges, along with the canceliation of your FedEx acceunt number.

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, available on
fedex.com.FedEx will not be responsibie for any claim in excess of $100 per package, whether the resuit of ioss, damage, delay, non-
delivery, misdelivery,or misinformation, unless you declare a highervalue, pay an additional charge, documeat your actual loss and file
a timely claim.Limitations found in the current FedEx Service Guide apply. Your right to recover from FedEx for any loss, including
intrinsic value of the package, loss of sales, income interest, profit, atiorney's fees, costs, and other forms. of damage whether direct,
incidental,consequential, or special is limited to the greater of $100 or the authorized declared value. Recovery cannot exceed actual
documented loss. Maximum for items of extraordinary value is $1,000, e.g. jewelry, precious metals, negotiable instruments and other
items listed in our ServiceGuide: Written claims must be filed within strict time limits, see current FedEx Service Guide.

ROSE000076
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ROBE, LLC
680 DTC BOULEVARD, SUITE 515
GREENWOOD VILLAGE, COLORADO 80113
PHONE- 303-221-3500
FaX-303-221-556G1

FACSTIMILE TRANSMINSTON

TO: Treasure sland, LLC
Attre Brad Anthony

NUMBER: T02-894.7283
FROM: Rose, LLC
DATE: June 3, 2013

NUMBER OF PAGES: 6 {(including cover page}

Letter attached,

E3 SO N AT FaaN ) FIPRS SO s Feorgs 8 gnes o TR S e M opircsoe oy S fdae Erens b idlarows T A tays
Fleaze cowtact ug nt the above mumber {f you do wot vecerve afl pages of § the fux Is illegible. Thank you.

The information confained in this Hosimile message b privileged and confidential information, miended
only for the use of the individual or entity named above. [fthe reader of this message 18 not the intended
revipient, you are horeby notified that any disserciuation, disteibution or copy of this cordroumication is
steictly profubited. ¥ vou have recetved this commugucation in error, please immediately oty us by
telephone and return the original message to us at the above address via the U8 Postal Service. Thank
pLut

ROSE000077
000466
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06/03/72015 18:38 FAX 803 221 2187 DA REAL ESTATE Z1061000467

L917000

FELEFHTXXXRIRRRRAIRAR
#xx TX REPORT  #33
ANMMRRNRRRR RS RS E S

TRANSMISSION OK

TX/RX NO 30689
RECIPIENT ADDRESS 17028047285
DESTINATION ID
ST, TIHE 08703 18:38
TIME USE 01700
PAGES SENT 5
RESULT OK

ROSE, LLC

5690 DTC BOULEVARD, SUITE 518
GREENWOOD VILLAGE, COLORADO 80111
PHONE- 303-221-5800
FAX- 303-221-8501

FACSIMILE TRANSMISSION

TO: Treasure Island, LLC
Attn: Brad Anthony

NUMBER: T02-894-7295

FROM: Rose, LLC

DATE: June 3, 2015

NUMBER OF PAGES: 6 {(including cover page)

Leiter attached.

ROSE000078

Flease contact us af the above number if you do niot receive all pages or if the fax is illegible. Thank you. 000467

000467
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000472

Electronically Filed
08/27/2015 10:56:54 AM

MOT 5£
PATRICK J. SHEEHAN, ESQ. (ﬁh x‘

Nevada Bar #3812 CLERK OF THE COURT
FENNEMORE CRAIG, P.C.

300 S. 4" Street, Suite 1400

Las, Vegas, Nevada 89101

Telephone: {702) 692-8000

Facsimile: (702) 692-8099

Email: pshechan@fclaw.com

Attorney for Plaintiff Treasure Island, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada CASE NO.: A-15-719105-B
limited liability company, DEPT. NO.: XXIX

Plaintift,
V.
ROSE, LLC, a Nevada limited liability company,

Defendant.

ROSE, LLC, a Nevada limited liability company,

Counterclaimant,

MOTION FOR CONFIRMATION
THAT TREASURE ISLAND MAY
COLLECT RENT DURING THE
PENDENCY OF THE LITIGATION

V.

TREASURE ISLAND, LLC, a Nevada limited
liability company,

Counterclaimant,

Treasure Island LLC (“Treasure Island”) hereby files its motion for confirmation that it
/11
/1

I

10769534 ,1/039472.0001

000472

000472
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can collect rent during the pendency of the litigation. The motion is based on the Nevada

Supreme Court case of Davidsohn v, Dovie, 108 Nev. 145, 825 P.2d 1227 (1992),

FENMNEMORE CRALG, P.C
9“? §
Rfe"“ § .:‘} IR
5}&@,{{\ 3
By, ¥*©

PATRICK J. SHEEHAN, ESQ.
Nevada Bar #3812

300 8. 4* Street, Suite 1400
Las Vegas, Nevada 89101
Attorney for Plaintiff

Treasure Isiand, {LC

MOTICE OF MOTION

TO:  ALL ATTORNEYS AND THEIR ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that on the 28 day of September 2015, the

undersigned  will bring the foregoing TREASURE ISLAND, LLOS MOTION FOR
CONFIRMATION THAT TREASURE ISLAND MAY COLLECT RENT DURING THE
PENDENCY OF THE LITIGATION for hearing in Department XXIX of the above-entitled

Court at the hour of 9 : 30 , a.m. p=n, of said day, or as soon thereafter as counsel

may be heard.
Dated this p}? ! day of August, 2015.

FENNEMORE CRAIG, P.C.

o o

A
S e W
£
&Y

§F

By: $
PATRICK 1. SHEEHAN, ESQ.
Nevada Bar #3812
300 8. 4™ Street, Suite 1400
Las Vegas, Nevada 89101
Attorney for Plaintiff
Treasure Isiand, LLC

LOVE9534.1,/032472.0001

000473

000473



¥.¥000

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FENNEMORE CRAIG

PROFESSIONAL CORPORATION

PHOENIN

000474

MEMORANDUM OF POINTS AND AUTHORITIES

L OUT OF AN ABUNDANCE OF CAUTION TREASURE ISLAND HEREBY
MOVES THE COURT FOR CONFIRMATION THAT IT CAN COLLECT
RENTAL PAYMENTS DUE DURING THE PENDENCY OF THE LITIGATION
BETWEEN TREASURE ISLAND AND ROSE, LLC.

On or about April 13, 2011 Plaintiff Treasure Island, entered into a lease with Defendant,
Rose, LLC (“Rose™). Pursuant to the terms of the lease, Treasure Island leased space to Rose
inside the Treasure Island Hotel and Casino in Las Vegas, Nevada. One of the obligations of
Rose under the Lease was to pay rent in two forms. The first, minimum monthly rent, the second
in an amount equal to 7% of gross sales.

Regarding the latter, the Lease provided that the rent for gross sales would be paid
pursuant to a certain formula and that within 30 days of the end of each calendar year during the
lease term, the tenant (ROSE), would deliver to landlord a writing setting forth the amount of
tenant’s gross sales made during each month of the preceding calendar quarter and concurrently
therewith, pay the landlord the percentage rent due and payable for the preceding calendar
quarter. The Lease further provided for default interest on any rents and other charges to be paid
by tenant to landlord if the same where not paid following a ten (10) day notice from the landlord.

Rose breached the Lease and its obligation to pay the 7% gross sales portion of the rent
for the first quarter of 2015. As a result, on May 14, 2015, Treasure Island sent Rose a notice of
default. Despite the obligations to pay the rent under the Lease, and despite the notice of default
to pay the rent, Rose failed and refused to the pay the same.

As a result of this breach of lease, Treasure Island sent a letter purportedly terminating the
party’s Lease. However, Rose disputes that Treasure Island had the ability to terminate the Lease
claiming that one or more notices were defective. As a result, this litigation has been filed and in
effect both sides seek declaratory relief as to whether the Lease was properly terminated. The

parties have recently filed the case conference report and have begun the discovery phase of the

casc.

10769534.1/039472.0001

000474

000474
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in the meantime, the question of rent has been the subject of ongoing discussions between

the parties. Despite those discussions no resolution to the issue has been reached,

As a result, Treasure Island hereby seeks an order confirming that it may demand the rent
(in fairness Rose has tendered rent but Treasure Island has, out of an abundance of caution, not
accepted that rent pending negotiations to try and pat the rent into a court escrow) during the

pendency of the litigation,

Attached as Exhibit [ is the case of Davidsohn v. Dayle, id In that case, the Nevada
Supreme Court stated that the lessor has the right to accept rent after breach by lessee when lessor
timely expresses his/her intent to terminate the lease and the lessee nevertheless remains in
possession pending litigation. Plaintift seeks confirmuation by this Court that it does in fact, have
the right to collect the rent, and/or provide notice of default should Rose fall in arvears, during the

pendency of this litigation as set forth in the Nevada Supreme Court in the Davidsohn matier.

Dated this «}E day of August, 2015,
FENNEMORE CRAIG, P.C.
B y: §o N

PATRICK J. SHEEHAN, ESQ.
Nevada Bar #3812

300 8. 4™ Street, Suite 1400
Las Vegas, Nevada 89101
Attorney for Plaintiff

Treasure Island, [1.C

10769534 .1./039472.0001

000475
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FENNEMORE CRAIG
PROFESSIONAL CORPORATION
PlioENIx

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig,
P.C. and that on August cﬂ , 2015, service of the MOTION FOR CONFIRMATION
THAT TREASURE ISILAND MAY COLLECT RENT DURING THE PENDENCY OF
THE LITIGATION was made on the following counsel of record and/or partics by

clectronic transmission to all parties appearing on the electronic service list in Odyssey E-

File & Serve (Wiznet):

James J. Pisanelli, Esq.
Jarrod L. Rickard, Esq.
Pisanclli Bice, PLLC

400 S. 7" Street, Suite 300
Las Vegas, NV 89101
Attorneys for Rose, LLC

AY Employee of Fennemore Craig, P.C.
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H227 Y145 Michael R, Mushkin & Associates and Mark G Hafer, Las Vegas, for
appeliant/cross-raspondent,

Ligna! Sawyer & Colling and David N, Fredarick, Las Vegas, for respondent/eross-appeliant
L7146 OPINION
PER CURIAM:

Facts
Appellant Luis Davidsohn leased tand and commercial warehouvses 1o the raspondent, Helen
Doyie. Doyie, in turn, subleased space o various parties. The Davidsohn-Doyle lease
requires Dayle, at her awn cost, 1o keep the entire demised premises in good condition and
repair ! Paragraph 7({h) of the lease permits the lessor to reenter the property and terminate
the iease upon the lessee's breach.”

4228 in February 1988, Davidsohn hired lvan Tippelts, a real estate appraiser and
licensed contractor, o inspect the condition of the leased premises Tippetts' inspeclicn
revealed “a complete distegard for the maintenance, health, safety and code requiraments.”
Gonseguaently, Davidsohn's altcrney sent a lelter to Doyie and her attorney, The first three
paragraphs of (he letler discuss the Tippetts report. The fourth paragraph of the jetler states:

THIS LETTER S NCTICE OF TERMINATION OF THE LEASE TENANCY,
Pursuant o the Lease, you have thity (3C) days within which to institute
significant repair efforts. | am well aware that it is virtually impossidle to
accomplish what is needed fo bring this properly up to the very minimum
standard within thirty (30) days. This notice is sent pursuantlo the Lease and
ine reguirements within the State of Nevada

The ramaindar of the letter expresses concern over the condition of the leased property, and
suggests that the pariies' attorneys sit down to devise a plan of action

Tippetts reinspected the properly in Aprit after Doyle made * 747 some repairs, but found that
the work was not done in a professional manner, and that it failed to cure the major
problams. Thereafier, Davidsonn's attorney sent a second letter to Doyle, dated April 25,
1688 This letler staled that Dovle's lease was terminated because she faited fo remedy the
nreach charged in the March 14th letter

Davidsohn filed a complaint for declaralory relief to terminale the lease on May 3, 1988
Dayie continued te pay rent through August 1969 by depositing checks in @ Los Angeles
hank under an accouni maintained in the name of Davidsohn's wife. On June 1, 1988,
Davidsohn scught a emporary restraining order, enjoining Dayle from (1) collecting rent
from her subiessees, {2) interfering with Davidsohn's aceess (o the property and tenants,
and (3} doing further work on the propeity without prior approval The district court denied
this molion, but ordered Doyle to give Davidsohn reasonable access to the property.
Tippetts inspected the property again on Juiy 21, 1968, and found the repair work sti
inadequate and unprofessional. That day Tippetts filed & complaint with the Las Vegas
Pokice Nepartment stating that his life had been threalened by Doyle's property manager

during the inspection

Davidsohn moved for sunmary judgment on August 10, 1988 After being granted time for
discovery, Doyie also moved for summary judgment. The court denied Davidsohn's motion
and granied Doyle's on the basis that Davidsonn had waived his right to terminate the lease
by accepting rent fram Doyle despite knowledge of the breach. Additionally, the court
delermined that the March 14, 1988 ietier did not comply with NRS 40 2516, which requites
that wiitlen notice in an uniawful delainer action give ihe tenant the oplion to comply with the
lease lerms of vacale the premises,

Dovyle filed a motion 1o amend the court's findings of fact and conclusions of law and

judgment, seeking attorney’s fees and costs of $38,917.36 under the lease. After oral
argument, the court denied Doyle's motion, finding that the lease provision regarding
atiorney's fees did not apply under the facts of the case

Davidsohn appeated from the grant of summary judgment in favor of Doyle, and Doyle cross
-appealed from the dendal of her mmotion requesting attorney's fees and costs We are
convinced that under he facts of this case, Davidsohn did not waive his right to lerminate
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the fease by accepling rent from Doyle We are also persuaded that Davidsohn gave Doyle
adequate natice of his intent to terminale the lease Thereiore, we reverse the summary
judarment and remand the maller to the distict court for further proceedings.

A8 Discussion
A paily is entiled o summary judgment when there are no material issues of fact to be
rescived, and the moving paity s entiled 1o judgment as a matter of law **1229 NRCP 56
(¢} Maither party contends that there are any disputed material factual issues. Theretore,
our analysis centers on whether the district court correctly perceived and applied the law
Mullis v Nevada Natt Bank, 98 Nev 510, 512, 684 P 2d 533, 538 (1982)

&, Accuptance of rent as g waiver of hreagh.
1 o oruding as it did, the distict count relied on the general rule that when a lessor
&, the lessor waives his righi to

accepis rent, with full knowiedge of a breach by his lesse
wrminate the lease based upon thal breach. Reno Really v. Hornsteln, 72 Nev 219, 301
P 1051 {1856); Sharp v Twin Lakes Corp, 71 Nev 162, 283 P 24 611 (1055)

Davidsonn urges this cowrt @ recognize an exception to the general rule based upon the
prolracled pendency of the action betweean the parfies, the commercial nature of the subject
lease, and the March 14, 1988 "notice of defaull” communicated to Doyle, The principal
Nevada case holding that a lessor walves his right to terminate a lease by acoepting rent
from the lessae i Shars v Tvin Lakes Corp . 71 Nev 162, 283 P.2d 611 (1958) In Sharp, &
fagsen sued ils iessor for the return of depoesit money which was held in escrow to ensure
nerformance of the lease terms. The lessor counterclaimed for fodeiture of the lease based
on numerous breaches by the lesses. We held that the lessor had waived his tght to
igrminate the lease for breach by accepting rent without giving the lessee any "intimation
that he regarded the lease as forfeited " 71 Nev at 167, 283 P.2d at 613 Unlil filing the
sounterclaim, the jessor's actions “affirmed the existence of the lease and recognized the

lessee as nis tenanl” id.

In Shars we were concernad about the lessor seeking to terrninate the lease after lilling the
tessee into helleving thatits breach of the terms of the lease would be overlooked In the
preseni case, Doyle cannot reasonably contend that Davidsohn's actions led het to believe
that any failure to properly maintain the leased premises would be excused. Davidsohn
acted promptly after leaming of the deteriorated condition of the buildings. After giving Doyle
an epporiunity to repair the property, Davidschn pressed for termination of the lease. Doyle
was aware of these efforts as she cortinued to pay rent for well over a year after Davidsohn
srought suit. Thus, Davidsohn did notinduce Doyle into believing the breach would be
excused

0817000

additionally, the lease invoives commercial property. Doyle is *149 a businesswornan
subleasing e praperly for profit, not an unsophisticated residential tenant in need of a roof
over her head. Doyle was in need of no special protection from Davidschin,

Several neighboring jurisdictions permit a fessor in certain instances to accept rent withoul
walving the rght o terminate the lease. See DMV Co v Bricker, 137 Aviz. 689, 672 P.2d
533, 936 (1983); Riverside Development Co v Rilchie, 103 [daho 515, 65C P.2d 657, 662~
62 (1982); Fogel v Hogan, 495 P.2d 322, 324 (Colo CLApp 1972). These states recognize
the general rule that a landiord’s acceptance of rent after notice of a breach waives the right
¢ terminate 1he lease based on that breach. However, when a lessor lakes definile action to
terminate a lease, and the lessee opposes the action and remains in possession, these
jurisdiclions allow the fessor to continue accepling rent fram the lessee while pursuing
iermination. Buf see Woodland Theatres v ABG Infenmountaio Theatres, 560 P 2d 700
dian 18773 (finding a waiver sven though lessor initiated two actions to terminate lease).

2 We agree with the reasoning of those cases that recognize as an exception o the
general rule, a lessar's right o accept rent after a breach by the lessee when Ihe lessor
fmely exnresses his inlent to terminate the lease and the lessee nevertheless remains in
possession.” frrespective ** 1230 of who prevails in iitigation, the lessee will be llable for rent
incurred during the period of possession of the dentised premises The issue is sinmply one
of timing, not of antitiement. Requiting 2 lessor to forego rental payments until resolution of a
dispute may be unduly burdensome, as in the instant case nvolving a commercial lease with
a substantial manthly rental. To recognize a waiver in the present case would be tantamount
1o sanctioning the breach by aflowing Doyle to continue collecting rent from her sublessees
without paying Davidsohn or curing the breach. As stated in Riverside Development:

hitps://a.next. westlaw.com/Document/Idf8d60d9£59111d9b386b232635db992/View/FullT...  5/27/2015
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The doctrine of waiver is an eguitable doctring based upon fairness and justice, However,
the lessor, who has mortgages, laxes and other expenses (o pay, cannot faily be gaid to
be a beneficiary of such fairness and justice as long as he i forced 10 avoid the
acceptance of any compensation for a tenant’s untawiul possession of the propenty (which
may exiend for pariads of menths or years due ta litigation), because of the threat that as
soon as he does the tenant will ory waiver

G50 P 2¢ a1 62

150 Based upon our adoption of the exception (o the general rule, as discussed above, we
hald thal Davigsohn did not waive his right to terminate the lease by accepling rental
paymeats from Doyle alter Krowledge of the breach. Davidsohn timely pursted his action,
and wi cannol seriously doubt thal Doyle was aware of Davidsohr's intention to terminate
tha leasa 1 rapaies ware not timely made  Although the first letter sent to Doyle was
somewhat equivocal, the second letter and the initiation of the declaralory Judgment action
adequately nofified Doyle that Davidsohn was seeking (o terminate the lease because of the
slate of disrapair of the leased properly. Davidsohn's complaint about the condition of the
premises appears wall supported in the record. Therefore, Davidsohn may pursue his action
for termination despite his acceptance of the rent tendered by Doyle

H, Sufficiency of the notice.

3 4 The districl courl determined that Davidsohn failed to give adequate notice of
his infent to terminate the lease, because the March 14, 1968 letter did not satisfy the
statutory notice requirements for unlawiul detainer actions, Davidsohn contends, however,
that the urlawiul detaines statule was Inapplicable because he soughlio terminate Doyle's
tenancy under the lerms of the lease, We agree and hold that a lessor who seeks
ation under a lgase provision is not obligated to meet the notice reguirements of NRS
40.26186.

5 NRE 40 2516 outlines the procedures for regaining possession of real property from a
fenant in uniawful detainer ¥ In an unlawful detainer aclion, steict compliance with the
stalutory notice provision is a jurisdictional prerequisite. Robens v. District Coutt, 43 Nev
332, 340, 165 P 1067, 1069 (1920); Paul v Annsirong, 1 Nev 70, 76 (1865). Here,
Davidsohn dig not institute an unlawful detainer action; he sought a declaratory *157
judgment lerminating {he lease pursuant to a pravision of the lease When a lessor seeks
termination under a lease provision, the notice requirements for an unlawful detainer aclion
are inapplicable ¥ Thus, the district court improperly found that Davidsohn was
“§231 raguired to comply with NRS 40.2516.¢

1817000

Because of our disposition of this appeal, itis unnecessary to discuse Doyle's cross-appeal
from 1he diskict courd's ruling denying her atterney's fees.

For the reasons specified above, we reverse the distict court's summary judgment in favor
of Doyle and remand the case for further proceedings consistent with this opinion,
MOWRRAY, C.J., and ROSE, STEFFEN, and YOUNG, JJ., and LEHMAN, District Judge,
concur,

Parallel Citations

825 P 2¢ 1227

Footnotes
The lease provision reads:

4 MAINTENANCE: Lessee shall at their own cost and expense keep the
entire demised premises, including any building or buildings constructed
by Lessee, in good condition and repair at all times. Lessor shall be under
no obligation whatsoever to make any repairs to any portion of the
demised premises nor shali Lessor at any time be called upon or
obligated to remodel, redecorate or perform pertaining to the demised
premises or any bullding or buildings thereon.

Z Paragraph 7, in pertinent pat, states

It any defaull be made by the Lessee in the observance or performance of
any of the teems, conditions or covenants hereof, the Lessor shall have

https://a.next.westlaw.com/Document/[df8d60d9f59f1 1d9b386b232635db992/View/FullT ...  5/27/2015
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the right, atter first having glven the Lessee al least fifleen days wiitten
nolice of such defaull, and the Lessee not having cured the same within
such fifteen days, {0 enter into possession of the demised premises and {o
rernove all persons and property therefrom and, at Lessor's option to
tarminate this lease

Gf Weehf v, Anderson, 84 Nev, 500, 506, 444 P.2d 501, 505 (1868) (lessor
did not waive breach by accepling rent during & grace period given to the
lessee o eitner cure the default or purchase tha property).

4 NRS 40.2516, in pertinent part, is set forlh below:

A tenant of real propenty of a mobile home for a term fess than life ls guilty
of an unlawful detainer when he continuas in possession, in person or by
subtenant, after a neglect or failure to perform any condition or covenant
of the lease or agreement under which the property or rmobile home is
ki, other than those mentoned in NRS 40,250 to 40.252, inclusive, and
NRS 40 254, and after notive in writing, requiring in the alternative the
perfarmance of the condition or covenant or the surrender of the properly,
served upon him, and, i there is a subtenant in actual oceupation of the
premises, &lso upon the subtenant, remains uncomplied with for 5 days
zfter the service thereot,

(Emphasis added.)

However, under NRS 40 252, a contractual provision which attempts to
sharten the notice period reguired jin NRS 40 2616 is void

“ Since we have determined that the notice given was sufficient, Davidsohn may
be entitled, under the iease, to expenses incurred in drafting and serving the
notice of termination to Doyle. The district court, determining that no “notice”
was served, denied such expenses,

The Honorable Jack Lehman, Judge of the Eighth Judicial District, was
dasignated by the Governor to sit in the place of the Ronorable Charles E.
Springer, Justice. Nev. Const. art 6, § 4

¢81000

mpnl Vg

fnproave Westawhiox?
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Rose, LL.C
5690 DTC Boulevard, Suite 515
Greenwood Village, CO 80111

NOTICE OF LEASE DEFAULT

September 11, 2015

Via overnight delivery and facsimile (702-894-7680):

Treasure Island, LLC

3300 Las Vegas Blvd., South
Las Vegas, NV 89109

Attn: Najam Khan

Via overnight delivery and facsimile (702-894-7295):

Treasure Island, LLC

3300 Las Vegas Blvd., South
Las Vegas, NV 89109

Attn: Brad Anthony

Re:

Lease Agreement between Treasure Island, LLC and Rose, LLC (April 13, 2011), First
Amendment to Lease Agreement (October 10, 2011), Second Amendment to Lease
Agreement (December 22, 2011), Third Amendment to Lease Agreement (April 20,
2012), Fourth Amendment to Lease Agreement (April 18, 2013), and Fifth Amendment
to Lease Agreement (April 30, 2014) (collectively, “Lease™); Sublease between Rose,
LLC and Senor Frogs Las Vegas, LLC (June 2011), First Amendment to Sublease
(October 4, 201 1), Second Amendment to Sublease (April 20, 2012), and Amended
Sublease (May 6, 2014) (collectively, “Sublease™); Subordination, Non-Disturbance and
Attornment Agreement between Treasure Island, LLC, Rose LLC and Senor Frogs Las
Vegas, LLC (May 6, 2014) (“Attornment Agreement”); Treasure Island Lease Notice
(May 28, 2015) (“TI Lease Notice™); Treasure [sland Payment Notice (June 3, 2015) (“TI
Payment Notice™).

Rose, LLC (“Rose”) previously provided Treasure Island, LLC (“Treasure Island”) with a TI
Lease Notice. Although the Lease provides Treasure Island with only limited cure rights in the
event of a breach of Treasure Island’s obligations, Treasure Island has not taken any steps to cure
its notice and enforcement breaches under the Lease and Atiornment Agreement. Accordingly,
Treasure Island is now in default under Sections 19.6 and 19.20 of the Lease and Section 3 of the
Attornment Agreement.

000484
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Rose also previously provided Treasure Island with a T1 Payment Notice. Section 3.1 of the
Lease specifically addresses rental payment transmission and receipt obligations and requires
Rose to pay Treasure Island rent “at Landlord’s address for notice . .. .” To date, however,
Treasure Island has retused rental payments tendered by Rose under the Lease to Treasure
Island’s address for notice pursuant to Section 19.6 of the Lease. Indeed, Treasure Island
rejected rental payments tendered by Rose to Treasure Island’s address for Lease notice purposes
subsequent to the TT Payment Notice in July, August and September of 2015, And Treasure
Island again has failed to cure its rental payment receipt breaches under the Lease. Accordingly,
Treasure Island is now in default under Sections 3.1 and 19.20 of the Lease as well.

To the extent that Treasure Island believes it has discretion under the Lease with respect to rental
payments or receipt, i has not acied in good-faith by rejecting rental payments for the Leased
Premises during a period of uncontested occupancy pursuant to the other terms of the Lease and
without advance leave from a presiding court {o ignore or modify the existing unambiguous
Lease terms regarding payment.

In short, Treasure Island cannot manufacture a breach of the Lease by ignoring the notice
provisions in the Lease and unilaterally rejecting rental payments tendered by Rose and/or
Treasure Island in accordance with the Lease. And in doing so, Treasure Island has breached the
Lease itself.

Rose remains concerned that Treasure Island is trying to prevent Rose performance under the
Lease, interfere with Rose’s quiet enjoyment of the Lease Premises, or otherwise meddie in Rose
tenant or subtenant operations. It is unclear to Rose whether Treasure Island is breaching the
Lease to circumvent or interfere with Rose’s relationship with Senor Frogs Las Vegas, LLC
(“Senor Frogs™), or if Treasure Island is breaching the Lease due to its own alternative business
plans for the Lease Premises. In any case, Rose reserves all of its rights and remedies under the
law, including but not limited to those outlined in Sections 19.14 and 19.20 of the Lease,

Sincerely,

RogeManagemen, Inc., Manager

3

3

§

{ )/"‘A\; i\' Q\\\
g “;,Nb? §z_, . :;}a ‘}w‘-
Crary J. Dragul
President

o,

¢
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b
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ROSE, 1.LC
3690 DT BOULEVARD, SUITE 515
GREENWOOD VILLAGE, COLORADO 80111
PHONE- 303-221-5500
FAX-303-221-3501

FACSIMILE TRANSMISSION

TO: Treasure Island, LLC
Attn: Najam Kahn

NUMBER: 702-894-7680

FROM: Rose, LLC

DATE: September 11, 2015

NUMBER OF PAGES: 3 (including cover page)

Letter attached.

Please contact us ai the above number if you do not receive all pages or if the fax is illegible. Thank VOu.

The information contained in this facsimile message is privileged and confidential information, intended
only for the use of the individual of entity nsmed above. If the reader of this mmessage is oot the intended
recipient, you are hereby notified that any dissemination, distribution or copy of this communication is
strictly prohibited. ¥ you have received this communication in error, please immediately notify us by
telephone and return the original message to us at the above address via the U.S. Postal Service, Thank
you,
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ROSE, LLC

5690 DTC BOULEVARD, SUITE 515
GREENWOOD VILLAGE, COLORADO 80111
PHONE- 303-221-5500
FAX- 303-221-5501

FACSIMILE TRANSMISSION

TO: Treasure Island, LLC
Attn: Najam Kahn

NUMBER: 702-894-7680

FROM: Rose, LIC

DATE: September 11, 2015

NUMBER OF PAGES: 3 (including cover page)

Letter attached.

Please contact us at the above number if you do not receive all pages or if the Jax is iliegible. Thank you.
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After printing this label:

1. Use the 'Print’ button on this page to print your iabel to your laser or inkiet printer.

2. Foid the printed page along the horizontal line.

3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warning: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudutent and could result in
additional billing charges, aiong with the cancellation of your FedEx account number.

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, availabie on fedex.com.FedEx will
not be responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-defivery, misdelivery,or
roisinformation, unless you declare a higher value, pay an additional charge, document your actual loss and file a timely claim Limitations found
in the current FedEx Service Guide apply. Your right to recover from FedEx for any lnss, including intrinsic value of the package, loss of sales,
incorne interest, profit, atiorney’s fees, costs, and other forms of damage whether direct, incidental,consequential, or special is limited to the
greater of $100 or the authorized declared vaiue. Recovery cannot exceed actual documented loss Maximum for items of extraordinary vaiue is
$1.,000, e.g. jewelry, precious metais, negotiable instruments and other items listed in our ServiceGuide. Writien claims must be filed within strict
fime limits, see current FedEx Service Guide.

https://www .tedex.com/shipping/html/en//PrintIFrame.html 9/11/3604ss
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ROSE, LIC
569G DTC BOULEVARD, SUTTE 813

GREENWOOD VILLAGE, COLORADO 0111

PHONE- 303-221-5500
FAX-303-221-5501

FACSIMILE TRANSMISISION

™™

NUMBER:

FROM:

DATE:

NUMBER OF PAGES:

Treasure Island, LLC
Alin Brad Anthony

T02-894-7295
Rose, LIC
September 11, 2013

3 {including cover page)

Latter gitachad,

Flease contact up ot the above sumber If you do aot pecedve off pages o if she fax 3s illegibis, Thank you,

The information contained in this facsinile mossage is privileged and confidential information, intended
only for the use of the individual or entily nareed above. I the reader of this message is ood the {ntended
recipent, you are hereby notified that any dissendnation, distribution or eopy of this conenenication is

sirictly prohibited,

H you have received this copmunicaiion in error, please inmediately noiify us by

wlephone and refurn the Gripinal message o us at the above address via the U8, Posial Service. Thank

Yol
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08/11/2015 18:45 FAX 303 221 2187 GDA REAL ESTATE

Z 35000490

ANRRRRRBRRPREREEEL LT YRR EN
%% ERROR TX REPORT  =xx%
REETEEEE L ERERRP R RFRRFRERE

TX FUNCTION WAS NOT COMPLETED

TX/RX NO 3110

RECTIPIENT ADDRESS SL7028047285

DESTINATION 1D

ST, TIME 98/11 18:44

TIME USE 0600

PAGES SENT ¢

RESULT NG #9018 BUSY/NO SIGNAL
ROSE, LLC

5690 DTC BOULEVARD, SUITE 515
GREENWOOD VILLAGE, COLORADC 80111
PHONE- 303-221-5500
FaX-303-221-5501

FACSIMILE TRANSMISSION

TO: Treasure Island, LLC
Attn: Brad Anthony

NUMBER: 702-894-7265

FROM: Rose, LIC

DATE: Septeraber 11, 2015

NUMBER OF PAGES: 3 (including cover page)

Letter attached,

Please contact us at the above number if you do not receive gl pages or if the fax is illegible. Thank you.
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09/11/2015 18:50 FAX 303 221 2187 GPA REAL ESTATE
PR EEEF R EERES LS4 52400
xx%  FRROR TX REPORT  sax
BARBRRREERLEE ST ERRRNRAR
TX FURCTION WAS NOT COMPLETER
TX/RX NO 3112
RECIPIENT ADDRESS 817028547285
DESTINATION ID
5T. TIME 68/11 18:49
TIME USE 48 0o
PAGES SENY &
RESLLT NG #0018 RUSY/NO SIGNAL
ROSE, LIC
5690 DTC BOULEVARD, SUITE 515
GREENWOQOD VILLAGE, COLORADO 80111
PHONE- 3632218500
FAX- 303-221-5501
FACSIMILE TRANSMISSION
TO: Treasure Isiand, LLC
Attm: Brad Anthony
NUMBER; TO2-894.7285
FROM: Rose, 11.C
DATE: September 11, 2015

NUMBER OF PAGES: 3 (including cover page)

Letter attached,

Please comact us ar the above number if you do noi receive Gl prges or if the fux is illegible, Thank vou.
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After printing this labal

1. Use the 'Frint' buiton on this page 1o print your tabetl in yous laser or inkjet printer.

2. Folg the printed page along the horizoniatl tine,

3. Place labei in shipping pouch and affix it to vour shipment so that the barcode portion of the abet can be read and scanned.

Warning: Uss only the printed ¢riginal labat for shippi ng. {ising a photocopy it
additionai piliing charges, along with me ua"‘ iation of your FasEx account ur“bm

Use of this system constitites your agreemant to the service conditions in the current FedEx Service Cuide, available on fedex.com. FadEx will
not be responsible for any claim in excess of $100 per package, whether the result of ipss, damage, delay, non-delivery misdelivery or
misinformation, uniess you daclare a bigher value, pay an additional charge, document vour actual loss and file a timely claim Uimitations found
in the current FedEx Sarvice Guide apply. Your right to recover from FedEx for any loss, including intrinsic value of the package, loss of sales,
income interest, proft, attoroey's fees, costs, and wher formn of darnage whathey direst, incllental conseguential, or spe ial s limited to the
greater of $100 or the authornized declared valve. Rees caneot axcend sclunl documented foss Maxdmum for tems of extraordinary value is
$1.000, o.g. jewelry, precious meials, negotisble nsirumants and othar temy giad in our ServiceGuide. Writlen daims reust be filed within strict
time fimits, see current FedEx Service Guide

Jane! for shipping purpuses is fraudulent and could resultin

https://www. fedex.com/shipping/html/en/PrintiFrame . html 9/11 5Hudo
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Rese, LLC
5690 DTC Boulevard, Suite 515
Greenwood Village, CO 80111

SECOND NOTICE OF LEASE DEFAULT

MNovember 18, 2015

Via overnight delivery and facsimile (702-894-7680);

Treasure Island, LLC

3300 Las Vegas Blvd,, South
Las Vegas, NV 89109

Attn: Najam Khan

Viag overnight delivery and facsimile (702-894-7295):

Treasure Island, LLC

3300 Las Vegas Blvd,, South
Las Vegas, NV 88109

Atin: Brad Anthony

Re:

Lease Agreement between Treasure Island, LLC and Rose, LLC (April 13, 2011), First
Amendment to Lease Agreement (October 10, 2011), Second Amendment to Lease
Agreement (December 22, 2011), Third Amendment to Lease Agreement (April 20,
2012}, Fourth Amendment to Lease Agreement {April 18, 2013), and Fifth Amendment
to Lease Agreement (April 30, 2014) (coliectively, “Lease”); Sublease between Rose,
LLC and Senor Frogs Las Vegas, LLC (June 2011}, First Amoendient to Sublease
{October 4, 2011), Second Amendment to Sublease (April 20, 2012), and Amended
Sublease (May 6, 2014) (collectively, “Sublease™); Subordination, Non-Disturbance and
Attornment Agreement between Treasure [sland, LLC, Rose LLC and Senor Frogs Las
Vegas, LLC (May 6, 2014) (“Attornment Agreement™); Treasure [sland Lease Notice
(May 28, 2015) (“TI Lease Notice”); Treasure Island Payment Notice (June 3, 2015) (*T1
Payment Notice™); escrow correspondence from Pisanelli Bice (August 26, 2015); T1
Notice of Lease Default (September 11, 2015) (“TT Lease Default Notice”); rent payment
correspondence from Treasure Island, LLC (November 5, 2015) (*Prior Rent Letter”)

Rose, LLC (*Rose”) previously provided Treasure Island, LLC (“Treasure Island”™) with a Tl
Lease Notice and a T Lease Default Notice, because Treasure Island breached and defaulted
under Sections 19.6 and 19.20 of the Lease and Section 3 of the Attornment Agreement with
respect to its formal notice efforts.

Rose also previously provided Treasure Island with a TT Payment Notice and TI Lease Default
Notice, because Treasure Island likewise breached and defaulted under Sections 3.1, 19.6 and

000494
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19.20 of the Lease with respect to its receipt of rental payments.

In the T1 Lease Default Notice, Rose also put Treasure Island on notice that Treasure Island was
not acting in good-faith with respect to any discretion it had under the 1.case regarding the
receipt of rental payments.

Rose further warned Treasure Island in the T1 Lease Default Notice that it could not initiate,
create or induce breaches of the Lease as part of an attempt to circumvent or interfere with
Rose’s relationship with Senor Frogs Las Vegas, LLC (“Senor Frogs™) or to advance Treasure
Island’s alternative business plans for the Lease Premises.

Given Treasure Island’s public admissions, it has come to the attention of Rose that Treasure
Island willfuily breached and violated the receipt of rental payment provisions outlined in the
Lease and acted in bad-faith with respect to the receipt of rental payments. In particular,
Treasure Island has now conceded that it always could and should have accepted Rose’s tendered
rental payments subject to an appropriate reservation:

e In its related Motion, Treasure Island acknowledged that Nevada law provides that a
“lessor has the right to accept rent after breach by lessee when lessor timely expresses
his/her intent to terminate the lease and the lessee nevertheless remains in possession
pending litigation” (Motion for Confirmation at 4 (citing Davidsohn v. Dovle, 108 Nev.
145, 825 P.2d 1227 (1992).)

s In its proposed Order, Treasure Island conceded that “[tlhe Nevada Supreme Court has
set forth in the case of Davidsohn v. Doyle, 108 Nev. 145 (1992) that a landlord may
accept rent during the pendency of litigation even after it alleges its lease has been
terminated (as long as the tenant continues to occupy the premises) . .. .7 (Order at 2.)

e Inits Prior Rent Letter, Treasure Island stipulated that “Treasure Island acknowledges
that [Rose] attempted to remit that percentage rent, which was due on April 30, on May
18, 2015, but that it was rejected, as was the base rent, which was tendered on June 1,
20157 (Prior Rent Letter at 1.)

e In iis related Motion, Treasure Island admitied that “in fairness Rose has tendered rent
but Treasure Island has, out of an abundance of caution, not accepted that rent pending
negotiations . . . .7 (Motion at 4.)

Based on Treasure Island’s judicial admissions, it appears uncontested that Treasure Island
rejecied renial payments properly tendered by Rose pursuant {o the Lease. Treasure Island
concedes that it did not have the right to reject rental payments that Rose properly tendered
pursuant to the Lease, based on Nevada law.

Accordingly, Rose is now providing Treasure Island with this Second Notice of Lease Default
because based on these judicial admissions and additional facts Treasure Island has conceded
and confirmed that it knowingly breached and defaulted under Sections 3.1, 19.6 and 19.20 of
the Lease and Nevada law with respect to its receipt of rental payments.
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In any case Rose continues to reserve all of its rights and remedies under the law, including but
not limited to those outlined in Sections 19.14 and 19.20 of the Lease.

Sincerely,

Rosg;.E\'»'_fa.nagemizm, Inc., Manager

R
& 3

I
§ A
\,.mf\q.«»\w? oy

Gary 1. Dragu
President

a2
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FENNEMORE CRAIG, P.C.
Patrick J. Shechan (Bar No. 3812)
John H. Mowbray (Bar No. 1140)
300 S. Fourth Street, Suite 1400

Las Vegas, Nevada 89101

Tel. (702) 692-8000

Fax: (702) 692-8099

Email: pshechan@fclaw.com
Attorney for Plaintiff, Treasure Island

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
limited liability company,

Plaintiff,
Vs,
ROSE, LLC, a Nevada Ilimited liability
company,

Defendant.
ROSE, LLC, a Nevada Ilimited liability
company,

Counterclaimant,
vs.
TREASURE ISLAND, LLC, a Nevada
limited liability company,

Counterdefendant.

Treasure Island’s motion for protective order having come on for hearing November 12,
2015. The Plaintiff/Counterdefendant appearing by and through its counsel Patrick J. Sheehan of
the law firm of Fennemore Craig, P.C. and the Defendant/Counterclaimant appearing by and

through its counsel of Jarrod Rickard of the law firm of Pisanelli Bice, PLLC; the Court having

000498

Electronically Filed
01/06/2016 01:26:47 PM

A s

CLERK OF THE COURT

CASE NO.: A-15-719105-B
DEPT. NO.: XI
ORDER GRANTING, IN PART,

TREASURE ISLAND, LLC’S MOTION
FOR PROTECTIVE ORDER
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reviewed the papers and pleadings on file and entertained oral argument and good cause
appearing therefore: 1t is hereby ordered that Plaintiff’s motion is granted, in part, and a
protective order is issued with respect to the deposition of Phil Ruffin. However, if Detendant
makes the determination it would still like to take Mr, Ruffin's deposition after deposing
Plaintiff's Rule 30(b)(6) witness, Defendant may ask the Court to do so and explain why.
ORDER
ITIS SO ORDERED.

ﬁ\ﬂﬁ'
Dated this __? i _day of December, 20135,

IRy

R
S
é &
\
\
\
\
N \
~ \ Y
S A

Respectfully Submitted By:

FENNEMORE CRAIG, P.C.

P AL

e

i’amckj Sheehan (Bar No. 3812)
John H, Mowbray (Bar No. 1143)
1400 Bank of America Plaza
300 South Fourth $t. 14™ Floor
Las Vegas, NV 89101 £
Attorneys for Flaintiffs/Counterdefendants

POHEEHAN/L1078436.1,/039472.000%
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Case No. 71941

In the Supreme Court of Pevada

Electronically Filed
ROSE, LLC, Jul 24 2017 03:23 p.m.
Appellant Elizabeth A. Brown

pp ’ Clerk of Supreme Court

US.
TREASURE ISLAND, LLC,
Respondent.

APPEAL

from the Eighth Judicial District Court, Clark County
The Honorable ELIZABETH GOFF GONZALEZ, District Judge
District Court Case No. A719105

APPELLANT’S APPENDIX
VOLUME 2
PAGES 251-500

DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
ABRAHAM G. SMITH (SBN 13,250)
LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

Attorneys for Appellant

Docket 71941 Document 2017-24499
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infractions notwithstanding proper notice by Rose and an opportunity to cure, so TI defaulted again
under the Lease.

Rose also has requested from this Court a declaratory judgment to declare Rose and TI’s
respective rights, responsibilities, and obligations under the Lease and for a declaration that TI
failed to comply with its leasing obligations.®*> This Court’s resolution of the declaratory judgment
claims will track its findings with respect to the parties’ breach of Lease allegations.

All told, Rose alleges that TI both breached the explicit notice and payment acceptance
provisions of the Lease when it failed to properly notify Rose, Operadora and SFLV of any alleged
breach or default and when it refused to accept Rose’s monetary payments. To the extent that TI
had any discretion with respect to these matters, TI also breached the implied covenant of good

faith and fair dealing in the Lease regarding notice and/or rent acceptance obligations.3

b. Standards of Review Applicable to Rose’s Claims

In contracts to TD’s thin affirmative claims, Rose can establish all of the elements necessary

to support its counterclaims under the governing legal standards.

1) Rose’s Breach of Lease Claims

TI breached the Lease when it failed to comply with the notice requirements under the
Lease and the Fifth Amendment and when it refused to accept Rose’s attempts to tender rent
payments. Again, to prevail on a claim for breach of contract in Nevada a plaintiff must prove: 1)
the existence of a valid contract; 2) a breach by the defendant; and, (3) damage as a result of the
breach.®® As outlined above, neither party disputes the existence of a valid contract or the substance
of the notice, cure or rent payment acceptance obligations in the Lease or Fifth Amendment. The
only issues before this Court with respect to Rose’s claims for breach of the Lease are whether TI
in fact failed to comply with the notice, cure and payment tender acceptance provisions in the

Lease after proper notice and opportunity to cure, and if so the amount of Rose’s related damages.

8 See Exhibit 25 at §27.
8 1d. at 37-41.
85 Qaini v. Int'l Game Tech., 434 F. Supp. 2d at 919-20 (D.Nev.2006).
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TI had clear and unequivocal notice obligations under the Lease as amended that the parties
affirmatively bargained for, but totally failed to comply with the amended notice provisions and
did so by design and on purpose. Under Section 19.6 of the Lease, TI had to provide Rose with
written notice of any breach or default to the attention of Ms. Markusch and was required to send
a copy to Operadora in Cancun, Mexico.8¢ Additionally, under Section 11 of the Fifth Amendment,
TI was required to send a copy of any default to SFLV’s counsel in Florida.}” TI does not dispute
the fact that it failed to provide Rose with proper notice, in fact, TT admits that its failure to comply
with the notice requirements under Section 19.6 and the Fifth Amendment was intentional.®®
Therefore, Rose can establish that TI breached the Lease when it failed to satisfy the notice
requirements under the Lease and Fifth Amendment.

When Rose learned of TI’s breach of the notice provisions in the Lease, Rose immediately
notified TI of the breach and provided TI with an opportunity to cure its notice errors as evidenced
by Rose’s May 29, 2015 Notice of Breach. But TI never cured the noticed breach and Rose
therefore put TI in default by issuing Notices of Default on September 11, 2015 and November
18, 2015. Rose has incurred damages as a result of TI’s breach of the notice provisions in the
Lease and can submit evidence of its incurred costs and fees for the purpose of resolving the
damages component of Rose’s claim for Breach of Lease.

Likewise, TI had clear and unequivocal rent payment acceptance responsibilities under the
amended Lease but again ignored its contractual obligations. Under Section 3.1 of the Lease, TI
was required to accept properly tendered rent payments from Rose yet TI refused to comply with
the Lease and accept Rose’s payments or allow for cure efforts and even refused to respond to
Rose’s related Notices of Breach and Default dated September 11, 2015 and November 18, 2015.
Rose had to incur defense and prosecution costs and fees with respect to the issues and again can

provide the Court with a tabulation of same for damages purposes.

8 See Exhibit 1 at Section 19.6.
87 See Exhibit 6 at Section 11.
8 See Exhibit 23 at 26:9-25 and 48:12-22.
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Because TI does not deny that its notice was improper under the Lease or that it was
obligated to accept properly tendered rent payments from Rose, the only remaining issue before
this Court apart from damages is whether TI’s breaches of the Lease were material. Itis a well-
established principle of contract law that “materiality [can] be judged as a matter of law in cases
where the parties’ contract stipulated that certain facts were to be considered material; however,
where materiality must be shown by matters outside the terms of the contract, it is a question of
fact.” Here, Rose and Anderson’s bargained for Section 19.6 of the Lease and Section 11 of the
Fifth Amendment to protect their interests in SFLV and the Premises. TI was well aware of the
notice provisions and the relationship between Rose and SFLV when it sent the Alleged Notice of
Default but decided not to notify Operadora or SFLV’s counsel or even Rose’s actual designated
notice contact. Mr. Anthony even admitted in his deposition testimony that TI’s failure to notify
the appropriate parties was intentional. TI’s notice failings were material under any analysis, as
they are dispositive of TI’s claims and a portion of Rose’s counterclaims and implicate huge
business financials.

The notice requirements under the Lease and Fifth Amendment were not for the benefit of
Rose and TI alone. Anderson’s, Operadora and SFLV have been third-party beneficiaries of the
Lease since its inception. The notice provisions under the Lease and Fifth Amendment even
include requirements for T1 to send copies of any notices under the Lease to Anderson’s operating
company Operadora as well as its subsidiary SFLV’s counsel for cure purposes®, and the
Amended Sublease also allows SFLV to make direct rent payments to TI for cure purposes.”® The
notice provisions in the Lease and Fifth Amendment were material under any analysis and TI

should not be excused for its intentional and exploitive breaches of the Lease.

c. Rose’s Breach of the Implied Covenant of Good Faith and Fair
Dealing Claim

TI also breached the implied covenants of good faith and fair dealing in the Lease, by

failing to act in good faith with respect to any discretionary notice or rent payment acceptance

89 See Exhibit 1 at Section 19.6 and Exhibit 6 at Section 11.
% See Exhibit 7 at Section 9.d.
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provisions in the Lease. Nevada law recognizes the existence of an implied covenant of good faith
and fair dealing in every contract.”’ Furthermore, “when one party performs a contract in a manner
that is unfaithful to the purpose of the contract and the justified expectations of the other party are
thus denied, damages may be awarded against the party who does not act in good faith.”?

TI has not claimed in defense of Rose’s implied covenant counterclaims that the notice and
rent payment acceptance terms of the Lease allow for any discretion on the part of TI, or that TI
exercised any such discretion appropriately. Instead, the parties appear to agree that the notice and
rent payment acceptance terms of the Lease are unambiguous and do not provide TI with any
discretionary rights. But if the Lease allows TI any such discretion, TI has breached the implied
covenant of good faith and fair dealing by trying to circumvent party intent and fairness with
respect to the long-term nature of the Lease and related notice and cure opportunities. Rose and
Anderson’s justified expectations were that TI would follow the notice, cure and rent payment
acceptance provisions of the Lease and Fifth Amendment; however, their justified expectations
were denied when TI deliberately breached Section 19.6 of the Lease and Section 11 of the Fifth
Amendment as part of an effort to hamper any cure efforts, and then refused properly tendered rent
payments in violation of Section 3.1 of the Lease to further disrupt any cure rights. TI cannot just
force a shorter Rose leasing term, expel a longstanding tenant like Rose, negotiate a direct
contractual relationship with SFLV, or use the Premises for other purposes — by simply ignoring
its contractual leasing obligations or the involved parties’ obvious expectations. Rose therefore
has established its entitlement to damages for TI’s failure to act in good faith. And since TI’s
actions in this case were intentionally calculated to remove Rose from the Premises and further
TI’s ulterior motives for use of the Premises, the record is sufficient to support a strong message
to TI in the form of an affirmative damages award to Rose for all of its incurred costs and fees.

Considering the amount of construction TI has been doing directly adjacent to the
Premises, it is Rose and SFLV’s belief that TI is using Rose’s alleged breach as a pretext to remove

Rose and SFLV from the Premises so that TI can build out the Premises to extend past the body

91 Pemberton v. Farmers Ins. Exchange, 858 P.2d 380, 109 Nev. 789 (1993).
92 Hilton Hotels Corp. v. Butch Lewis Prods.. Inc., 107 Nev. 226, 808 P.2d 919, 923 (1991).
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of water where TI historically held the pirate show and bring TI’s property all the way to the
sidewalk on the Las Vegas Strip — but then again only Mr. Ruffin knows TI’s true motives. In any
case, this Court should not allow TI to accomplish a free takeover and expansion as its actions
have been in bad faith and are contrary to the bargained for terms of the Lease and involved party
intent.

c. Rose’s Equitable Claim for a Declaratory Judgment

For the reasons outlined above, Rose’s counterclaim for declaratory relief also raises a
justifiable controversy with TI regarding respective rights pursuant to the Lease and Rose’s rights
under the Lease deserve protection from this Court. Again, to establish an equitable claim for
declaratory relief in Nevada, the party seeking such relief must prove: 1) a justifiable controversy
exists between the parties regarding their respective rights pursuant to a contract such that the party
seeking such relief asserts a claim of a legally protected right; 2) the issue is ripe for judicial
determination; and, 3) the party seeking relief asks the court to determine the parties’ relative rights
under the contract.”® Here, there is a justiciable controversy based on the parties’ dispute over TI’s
compliance with the notice, cure and payment acceptance obligations in the Lease, and Rose,
Operadora and SFLV have legally protected interests in the contractual Lease. The issue is ripe
for determination as the events have occurred and remain in dispute, and to excuse TI’s lack of
performance under the Lease would render the notice, cure and rent provisions in the Lease
superfluous and effectively allow TI to exit its long-term contractual commitment at will.

The Lease specifically states who is to receive notice under the Lease for cure purposes,
and for good reason. TI’s interpretation of the Lease would be unconscionable and result in an
injustice to Rose, Operadora and SFLV considering that the notice provisions were heavily
bargained for by both Rose and Anderson’s. Even if Rose somehow is deemed to have received
constructive notice, neither Operadora nor SFLV’s counsel received any notice from TI or

opportunity to cure the alleged default. From a liability standpoint, Rose has established the

9 See NRCP 57; NRS Chapter 30; and, Kress v. Corey, 65 Nev. 1, 189 P.2d 352 (1948).
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elements necessary to obtain a Declaratory Judgment because TI failed to comply with the notice
and cure requirements of the Lease and Fifth Amendment.

The Lease also clearly states that TI must accept properly tendered rent payments, so that
TI cannot prompt a breach by refusing to accept tendered rent. TI’s interpretation of the Lease
again would be unconscionable as TI could simply reject rent and declare breach and default on a
whim, and irrespective of the actual Lease term or payments tendered. Rose therefore is entitled
to a Declaratory Judgment confirming that TI failed to comply with the rent payment acceptance
provisions of the Lease as amended.

B. TI BREACHED THE LEASE AND ITS BREACHES WERE MATERIAL

This Court should grant judgment in favor or Rose on its claims and counterclaims. To
prevail on a claim for breach of contract in Nevada, a plaintiff must prove: 1) the existence of a
valid contract; 2) a breach by the defendant; and, (3) damage as a result of the breach.* As outlined
above, neither party disputes the existence of a valid contract or Rose’s failure to timely tender its
Percentage Rent payment for the first quarter of 2015; therefore, the issues before this Court with
respect to TI’s claim for breach of the Lease boil down to the adequacy of TI’s notice efforts and
the materiality of Rose’s alleged breach. Similarly, the issues before the Court with respect to
Rose’s Counterclaims are simply whether TI breached the Lease, whether those breaches were

material, and whether Rose suffered damages as a result of same.

1. TI’s Claims for Breach of Lease and Declaratory Relief are Invalid
and Immaterial.

This Court must reject TI’s claims for breach of the Lease and its request for declaratory
judgment as a matter of law. While Rose failed to timely make its Percentage Rent payment for
the first quarter of 2015, TI did not notify any alleged breach or default properly; Rose promptly
attempted to tender the payment in full to TI upon learning of the alleged breach; and, Rose is
current on its payments to TI under the Lease. TI actually refused Rose’s attempts to tender

payment until this Court issued an Order permitting TI to accept rent for the Premises. As such,

% Saini v. Int'l Game Tech., 434 F. Supp. 2d at 919-20 (D.Nev.2006).
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Rose has made TI whole and TI has suffered no damages under the Lease. And, this Court therefore
should deny TI’s claim for breach of Lease based on both substance and materiality.

Considering that this Court should deny TI’s claim for breach of the Lease, it should
similarly deny TI’s request for declaratory relief as Rose’s alleged default has been cured and TI
has no grounds for terminating the Lease. In order to establish an equitable claim for declaratory
relief in Nevada, the party seeking such relief must prove: 1) a justifiable controversy exists
between the parties regarding their respective rights pursuant to a contract such that the party
seeking such relief asserts a claim of a legally protected right; 2) the issue is ripe for judicial
determination; and, 3) the party seeking relief asks the court to determine the parties’ relative rights
under the contract.”

In this case, this Court should deny TI’s request for equitable relief as TT’s claim for breach
of the Lease is based not on any actual rights but on TI’s failure to comply with the notice and cure
requirements under the Lease and Fifth Amendment. Because TI did not properly notify Rose,
Operadora, and SFLV’s counsel in Florida, the cure period was not triggered until after Rose had
made many attempts to satisfy any alleged breach or default. Therefore, this Court also should

deny TI’s equitable claim for Declaratory Relief.

2. Rose’s Claims for Breach of Contract, Breach of the Covenant of
Good Faith and Fair Dealing, and Declaratory Relief are Valid and
Material.

a. Rose’s Claims for Breach of Contact

As a corollary to rejecting TI’s affirmative claims, this Court should grant Rose judgment
as a matter of law with respect to the pending Counterclaims. Using the same elements for breach
of contract above®®, TI breached the Lease when it failed to comply with the notice requirements
under the Lease and its Fifth Amendment and when it refused to accept Rose’s many attempts to

tender payments.

95 See NRCP 57; NRS Chapter 30; and, Kress v. Corey, 65 Nev. 1, 189 P.2d 352 (19438).
% Saini v. Int'l Game Tech., 434 F. Supp. 2d at 919-20 (D.Nev.2006).
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Under Section 19.6 of the Lease, TI must provide Rose with written notice of any default
directed to the attention of Ms. Markusch and send a copy to Operadora in Cancun, Mexico.”’
Additionally, under Section 11 of the Fifth Amendment, TI must send a copy of any default to
SFLV’s counsel in Florida. TI does not dispute that it failed to provide Rose and Operadora and
SFLV with proper notice; in fact, TI boldly concedes that its failure to comply with the notice
requifements under Section 19.6 and the Fifth Amendment was intentional.®® Therefore, TI
breached the Lease when it failed to satisfy the notice and cure requirements under the Lease.

When Rose learned of the alleged breach and default and became aware of TI’s breach of
the notice and cure provisions in the Lease, Rose immediately contacted TI and attempted to tender
the Percentage Rent payment at issue to TL*® But even though Rose properly noticed TI as
evidenced by Mr. Dragul’s May 29, 2015 letter, TI refused to comply with the Lease and accept
Rose’s payment and good faith effort to cure any alleged breach or default and even refused to
respond to Rose’s related Notices of Default.'® Therefore, TI also breached the Lease when it
failed to comply with the payment acceptance terms therein.

Because TI does not deny that its notice and cure exercise was improper under the Lease,
the real issue before this Court is that of materiality. It is a well-established principle of contract
law that “materiality [can] be judged as a matter of law in cases where the parties’ contract
stipulated that certain facts were to be considered material; however, where materiality must be
shown by matters outside the terms of the contract, it is a question of fact.”!%! Therefore, because
the parties in this case have not stipulated that certain facts are material, this Court must look at
the facts to determine whether the notice and cure and payment provisions found in the Lease and
Fifth Amendment were material.

The related facts in this case are simple. Rose and Anderson’s bargained for Section 19.6

of the Lease and Section 11 of the Fifth Amendment to protect their interests in SFLV. TI was

97 See Exhibit 1 at Section 19.6.

98 See Exhibit 23 at 26:9-25 and 48:12-22.

% See generally Exhibit 17.

100 gee Exhibit 10 at  28-29 and Exhibit 18 from ROSE000079-81.

101 Powers v. United, 962 P.2d 596, 114 Nev. 690 (1998) quoting Smith v. N.A.A L. Co., 46 Nev. 30, 43, 205 P. 801,
805 (1922).
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well aware of the relevant notice provisions when it sent the Alleged Notice of Default as Mr.
Anthony was intimately involved in the drafting of the Lease and all amendments thereto, yet Mr.
Anthony sent the Alleged Notice of Default that failed to notify Operadora, SFLV’s counsel in
Florida, and Rose’s notice contact person Ms. Markusch. In fact, Mr. Anthony admitted in his
deposition testimony that his failure to notify the appropriate parties was by design and
intentional.'%?

The notice requirements under the Lease and Fifth Amendment were not for the benefit of
Rose and TI alone. Anderson’s, Operadora and SFLV have been third-party beneficiaries of the
Lease since its inception and the notice provisions under the Lease and Fifth Amendment include
requirements for TI to send copies of any notices under the Lease to Anderson’s operating
company, Operadora, as well as its subsidiary SFLV’s counsel. The notice, cure and payment

provisions in the Lease and Fifth Amendment were material and TI should not be excused of its

intentional breaches of the Lease and Fifth Amendment.

b. Rose’s Claims for Breach of the Covenant of Good Faith and
Fair Dealing are Valid and Material

This Court also should grant Rose’s claims for breach of the implied covenant of good faith
and fair dealing in the Lease. Nevada law recognizes the existence of an implied covenant of good
faith and fair dealing in every contract.'®® Furthermore, “when one party performs a contract in a
manner that is unfaithful to the purpose of the contract and the justified expectations of the other
party are thus denied, damages may be awarded against the party who does not act in good
faith,”104

Rose and Anderson’s justified expectations were that TI would follow the notice and cure
provisions of the Lease and Fifth Amendment; however, their justified expectations were denied
when TI deliberately breached Section 19.6 of the Lease and Section 11 of the Fifth Amendment.

Furthermore, TI’s actions in this case were intentionally calculated to remove Rose from the

102 See Exhibit 23 at 26:9-25 and 48:12-22.
103 pemberton v. Farmers Ins. Exchange, 858 P.2d 380, 109 Nev. 789 (1993).
104 Hilton Hotels Corp. v. Butch Lewis Prods., Inc., 107 Nev. 226, 808 P.2d 919, 923 (1991).
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Premises and further TI’s ulterior motives for the Premises. As evidenced above, Rose has satisfied
all amounts outstanding and made TI whole; however, TI continues to pursue this case
aggressively and is intent on attempting to box Rose out of the leasing relationship. Therefore, this
Court should award Rose damages for TI’s failure to act in good faith.

Rose and Anderson’s started SFLV together and maintain a healthy business relationship
that they wish to keep intact. Anderson’s has spent substantial time and money negotiating a
favorable Amended Sublease with Rose, and Rose has spent a substantial amount of time and
money negotiating a favorable Lease with TL. In the event Rose is removed from the equation, TI
may try to unwind the terms of the Amended Sublease and propose unfavorable terms in
subsequent direct leasing negotiations with Anderson’s.

Considering the amount of construction TI has been doing directly adjacent to the
Premises, it is Rose and SFLV’s understanding that TI is using Rose’s breach as a pretext to
remove Rose and SFLV from the Premises so that TI can build out the Premises to extend past the
body of water where TI has historically held the pirate show and bring TI’s property all the way
to the sidewalk on the Las Vegas Strip. However, this Court should not allow TI to accomplish
such a design by bulldozing over Rose and SFLV as TI’s actions have been in bad faith and are
contrary to the bargained for terms of the Lease. All of these valid concerns of Rose regarding the
implied covenants in the Lease are material, as they profoundly impact the leasing relationships
involved and related economics.

c. Rose’s Equitable Claim for a Declaratory Judgment

This Court also should provide Rose with declaratory relief. Using the same elements for

declaratory relief above!%

, Rose’s Counterclaim raises a justifiable controversy with TT regarding
its respective rights pursuant to the Lease and the rights of Rose and its business affiliates under
the Lease should be protected by this Court. To excuse TI’s lack of performance under the Lease

and only require a notice under the Lease to be in writing to anyone acceptable to TI would render

terms regarding the addresses for notice and the parties to be notified superfluous and unnecessary.

105 See NRCP 57; NRS Chapter 30; and, Kress v. Corey, 65 Nev. 1, 189 P.2d 352 (1948).
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Under this analysis, TI could have sent Rose’s Alleged Breach Notice to Rose’s secretary or some
other purported agent or representative or business associate and satisfied its requirements under
the Lease. The fact that TI sent the Alleged Breach Notice to Rose’s President is irrelevant since
the Lease specifically states who is to receive notice under the Lease. TI’s interpretation of the
Lease would be unconscionable and result in an injustice to Rose, Anderson’s, Operadora and
SFLV considering that the notice provisions were heavily bargained for by both Rose and
Anderson’s. Even if Rose is deemed to have received constructive notice, neither Anderson’s nor
SFLV’s counsel received notice from TI in any form. Therefore, this Could should grant Rose’s
claim for a Declaratory Judgment in that TI failed to comply with the notice, cure and payment

requirements of the Lease and Fifth Amendment.

C. UPHOLDING TI’S TERMINATION OF THE LEASE WOULD BE
UNJUST CONSIDERING THE EQUITIES

Even if this Court were to look past TI’s failure to honor the notice provisions of the Lease
and Fifth Amendment or ignore TI’s related attempts to thwart Rose’s performance and cure rights,
the law abhors a forfeiture.!% In additional to determining materiality, this Court therefore must
balance the equities as well when considering TI’s claims to prevent any injustice.

Nevada does not look favorably on those who attempt to create leasing disputes and prevent
the performance of leasing duties. In Moore v. Prindle for example, Moore had contracted to
purchase a rooming house from Prindle and in addition to paying Prindle $15,000.00 she assumed
a loan secured by the rooming house as part of the sales transaction.!?” Moore was afforded a grace
period of thirty-five (35) days on the secured loan and there was a ten (10) day cure period in the
event of default upon proper notice.'%® About three and a half years later, Moore became delinquent
on her monthly payments to Prindle on the secured loan and Prindle transmitted a notice of default

on August 15, 1961.1%° Moore attempted to cure the default on October 16, 1961, but Prindle

106 Humphrey v. Sagouspe, 50 Nev. 157, 171,254 P. 1074, 1079 (1927).
107 Moore v. Prindle, 394 P.2d 352, 80 Nev. 369 (1964).

108 1d. at 353,

10914, at 354.
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refused her payment.!'® Moore attempted a second time to cure and Prindle again refused her
payment.!!! The trial court found “that plaintiff was continually in default under the terms and
conditions of the original agreement because of her admitted failure to pay real estate taxes,
assessments, and monthly payments on time” and denied equitable relief.!'? The trial court’s
ruling was overturned on appeal, however.

The Supreme Court overruled the trial court’s default determination based purely on the
equities. Although the Supreme Court found no default on the part of Moore, it assumed a default

for purposes of analysis and reiterated the holding in Mosso v. Lee wherein the Court held:

there can be no doubt in this age, even where time is of the essence of a contract to
convey real estate, coupled with a provision of forfeiture, but that a court of equity
will grant relief from a default and a declaration of forfeiture if the condition be
subsequently performed, or tendered, without unreasonable delay, where no
circumstances have intervened that would render it unjust or inequitable to give
such relief.!

The Moore Court also held:

. The case at bar presents a typical situation which illustrates how inadequate a five
days’ notice can be. The letter sent on October 11th was not received until
Thursday, October 12th. October 16th, 1961, fell on a Monday, thus Saturday and
Sunday were unavailable to the buyer and the five days was in reality two days’
notice. It is not unreasonable to assume that a buyer who is behind in her payments
may reasonably need more than two days in which to raise the amount of money
needed to cure the delinquency.''*

Although this case does not involve an action for forfeiture, it is analogous to Moore. Both Moore
and Rose: 1) had long-term contracts; 2) attempted to cure an alleged default without unreasonable
delay; 3) made attempts to cure that were refused; and, 3) the opposing parties in both cases offered
no events that happened after the termination/forfeiture that would render it unjust or inequitable
to set aside the termination/forfeiture. - The only substantive difference between the two cases is
that the enforcing party in Moore properly noticed its claims and provided the contractual right to

cure, whereas here TI neither properly noticed the alleged breach nor provided Rose, Operadora

110 1d.
11 IE
112 ﬁ
U3 1d. at 357.
114 Id
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and SFLV with their contractual cure opportunities. And unlike the borrower in Moore who waited
months to cure the default, Rose attempted to cure quickly after it became aware of the Alleged
Notice of Default and Alleged Termination.

Like the Moore case, this case “[cries] out for equitable relief.”!!> There are two tenants
who will be significantly impacted if the Lease is terminated, but a landlord who stands to lose
almost nothing if the Lease is enforced. Both Rose and Anderson’s have invested millions of
dollars in SFLV and have enjoyed the use of the Premises for many years. TI has already been
made whole by Rose and will not lose anything if the Lease is maintained. The very purpose of
Section 19.6 of the Lease and Section 11 of the Fifth Amendment was to avoid the exact scenario
that led T to burden this Court with these claims. Together, Section 19.6 of the Lease and Section
11 of the Fifth Amendment specifically state that TI is to copy Operadora and SFLV’s counsel on
any notice sent to Rose with attention to Ms. Markusch so that Rose and Operadora and SFLV had
belt and suspender cure rights. Neither the Alleged Breach Notice nor the Alleged Termination
were in harmony with either the Lease or the Fifth Amendment as the Alleged Breach Notice was
sent to Rose with attention to Mr. Dragul and neither Operadora nor SFLV’s counsel received
copies, and the Alleged Breach Notice was not sent to Rose with attention to Ms. Markusch as its
designated “contact person.” As such, TI breached the notice requirements under the Lease and
Fifth Amendment and it would be unjust for this Court to uphold TT’s termination of the Lease
considering that TI has nothing to lose apart from nominal fee exposure whereas Rose and
Anderson’s are guaranteed to lose millions of dollars in the event of an adverse determination.
Further, TT actually could gain tens of millions by terminating the Lease and should not be allowed
to usurp the equities for inequitable gains or obtain a windfall.

As a result of TI’s failure to notice the appropriate parties of Rose’s alleged breach of the
Lease, the filing of its subsequent Complaint, and TI’s failure to accept rent payments in
accordance with the Lease, Rose has been forced to retain counsel and has incurred substantial

fees and costs in an amount not less than $90,000.00. TT’s alleged termination of Rose’s Lease

115 I,
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should be set aside and TI should be responsible for paying Rose’s associated fees and costs to

prevent yet another injustice and blatant manipulation of the justice system by TI.

D. THIS COURT MUST HOLD AN EVIDENTARY HEARING IF IT IS
UNABLE TO FIND IN FAVOR OF ROSE AS A MATTER OF LAW

If this Court is unable to find in favor for Rose it must hold an evidentiary hearing to
address any outstanding factual issues pursuant to the Stipulation. For example, it already has been
established by Mr. Anthony that TI’s failure to comply with the notice requirements under the
Lease was intentional; however, the parties must confirm whether Mr. Ruffin consciously chose
to force Rose’s default to invoke a breach for the purpose of seizing possession of the Premises,
renegotiating leasing terms directly with SFLV, or expanding the casino footprint. And although
Anderson’s is heavily invested in the Premises and is a third party beneficiary to the Lease, this
Court has heard very little from Anderson’s or Operadora or SFLV with the exception of Mr.
Krouham’s Affidavit submitted as an Exhibit hereto. In the event this this Court is unable to find
in favor of Rose as a matter of law, this Court should hear testimony from Anderson’s regarding
the willingness of Operadora and SFLV to have cured Rose’s default if they had received proper
notice and the reasons that Anderson’s bargained for direct notice and cure rights from TI.

Additionally, if this Court is able to find in favor of Rose as a matter of law, an evidentiary
hearing must be held with respect to damages or, in the alternative, the parties must submit
additional briefing. Section 13.3 of the Lease specifically states that “Landlord agrees to
indemnify, defend and hold Tenant and Tenant’s and its representatives, officers, managers,
directors, shareholders, members, agents, servants and employees harmless from and against any
and all claims, actions, damages, liabilities and expenses (including, without limitation, reasonable
attorneys’ fees and expenses) allegedly or actually... arising from Landlord’s failure to comply
with the provisions of this Lease.”!!® Furthermore, Section 19.14 states, “In the event any party
incurs legal fees or other costs to enforce any of the terms of this Lease, to resolve any dispute

with respect to its provisions, or to obtain damages for breach thereof, whether by prosecution or

116 See Exhibit 1 at Section 13.3.
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defense, the unsuccessful party to such action shall pay the prevailing party’s reasonable expenses,
including reasonable attorneys’ fees and costs, incurred in such action.”"'” Accordingly, Rose is
entitled to a damages award if it prevails here and this Court will need more information from the

parties on incurred costs and fees to finalize its ruling.

IV. CONCLUSION

TI filed its Complaint on the very same day it sent its Alleged Termination to Rose,
Operadora, and SFLV’s counsel in Florida. Although Rose made many attempts to cure the alleged
default and tender any rent owed, TI refused to accept properly tendered payments. TI’s failures
to comply with the notice, cure and payment acceptance requirements under the Lease were
intentional and were not the result of Rose’s actions. In addition to setting aside TI’s Alleged
Termination of the Lease, this Court therefore should award Rose the fees and costs it has incurred
in defending baseless claims and in prosecuting related counterclaims that revolve around TD’s
invalid notice efforts.

Given the high stakes involved for Rose and SFLV, it would be unjust for this Court to
permit TI to breach material notice provisions of the Lease and Fifth Amendment intentionally
that were so relentlessly bargained for by Rose and Anderson’s. TI’s actions were part of an effort
to escape Rose’s favorable Lease terms for the Premises, were in breach of the Lease and TI’s
covenant of good faith and fair dealing, and were in bad faith. Therefore, TI’s purported
termination of the Lease should be set aside and TI should be liable for any and all damages Rose

has suffered due to TI’s breaches of the Lease.

11714. at Section 19.14.
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In the event this Court is unable to find in Rose’s favor as a matter of law, this Court must
hold the evidentiary hearing stipulated to by parties to address remaining factual issues that would
require the presentation of additional evidence beyond the questions of law and stipulated factual
record currently before the Court.

DATED this 29" day of June, 2016.

SHUMWAY VAN

SAMUEL A. MARSHALL, ESQ.
Nevada Bar No. 13718

8985 S. Eastern Ave. Suite 100

Las Vegas, Nevada 89123

Attorneys for Defendant/Counterclaimant

Page 33 of 33

00026

o)

000266



£92000

EXHIBIT 1

000267

000267

000267



892000

LEASE AGREEMENT

THIS LEASE AGREEMENT (“Lease”), is made and entered into thisf2+4; day of April,
2011 (“Effective Date™), by and between Treasure Island, LLC, a Nevada limited liability
company (“Landlord”), and Rose, LLC, a Colorado limited liability company (“Tenant™). All
capitalized terms used herein are defined, or listed for reference purposes, on the Index of
Defined Terms attached hereto.

RECITALS

WHEREAS, Landlord is the owner of certain real property located at 3300 Las Vegas
Boulevard South, Las Vegas, Nevada 89109 (“Property”), within which Landlord operates that
certain resort hotel casino commonly known as Treasure Island (“Hotel Casino™); and

WHEREAS, Landlord desires to lease to Tenant the Leased Premises for the operation of
a bar, lounge, restaurant and/or nightclub upon the terms and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the terms, covenants, conditions and provisions
hereinafter set forth and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged by the parties, it is hereby mutually agreed by and between
Landlord and Tenant as follows:

AGREEMENT

1. CONSIDERATION; RESERVATION.

1.1 Consideration. Landlord does hereby lease, demise and let unto Tenant, and Tenant does
hereby take, hire and lease from Landlord, those certain commercial premises and
improvements, fixtures and equipment thereon located in the Hotel Casino, consisting of
approximately eighteen thousand one hundred thirty five (18,135) square feet including adjacent
outdoor space located at the Hotel Casino (collectively, “Leased Premises™), and as more

- particularly depicted on Exhibit “A” attached hereto.

1.2 Reservation. Landlord reserves to itself the right to install, maintain, use, repair and
replace pipes, ducts, conduits, wires and all other utility and structural elements now or in the
future leading through the Leased Premises and which serve the Leased Premises or other paris
of the Hotel Casino, provided that Landlord agrees to conceal any work performed by Landlord
pursuant to this Section and repair any damage to the Leased Premises caused by or resulting
from Landlord’s performance of such work. Such rights may only be exercised after Landlord
has given Tenant ten (10) days’ prior written notice, and then such work shall be exercised after
Tenant’s business hours so as to not disrupt or disturb Tenant Operations; provided, however, if
Landlord shall have reasonable ground to believe an Emergency (as defined below) exists or is
threatened, Landlord shall be entitled to take all such actions and to proceed at all reasonable
times as are appropriate. An "Emergency” shall mean a substantial threat to life or property.

1.3  Gaming Authorities. The Gaming Authorities require Landlord to complete background

checks of Persons involved with Landlord and Landlord’s business operations. “Gaming
1
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Authorities” means those federal, state and local governmental, regulatory and administrative
authorities, agencies, boards and officials responsible for or involved in the regulation of gaming
or gaming activities in any jurisdiction and, within the Siate of Nevada, specifically, the Nevada
Gaming Commission, the Nevada State Gaming Control Board, together with those local
governmental, regulatory and administrative authorities, agencies, boards and officiais
responsible for or involved in the regulation, licensing or permit authority over the sale,
distribution and possession of alcoholic beverage. On five (5) Business Days written request by
Landlord to Tenant or as required by the Gaming Authorities, Tenant shall provide to Landlord
written disclosure of all Associated Parties. “Business Day” means any day other than a
Saturday, a Sunday, or any day when Federal Banks located in the State of Nevada are closed for
a legal holiday or by government directive. “Associated Parties” means the managers, members,
officers, employees, agents, designees, representatives, management personnel, consultants,
suppliers, lenders, licensors, financial participants or permitted sublessees of any Person. Tenant
or any of its Associated Parties shall provide all requested information, apply for and obtain all
necessary Approvals required or requested of Tenant by Landlord or the Gaming Authorities.

‘For purposes of this Lease, “Person” means a natural person, any form of business or social

organization and any other legal entity including, but not limited to, a corporation, partnership,
association, trust, unincorporated organization, estate or limited liability company and “Affiliate”
means with respect to a specified Person, any other Person who or which is (a) directly or
indirectly Controlling, Controlled by or under common Control with the specified Person, or
(b) any member, stockholder, director, officer, manager, or comparable principal of, or relative
or spouse of, the specified Person. “Approvals” means all licenses, permits, approvals,
authorizations, registrations, findings of suitability, franchises, waivers, exemptions and
entitlements issued by any Governmental Authority, including any Gaming Authority, necessary
for Tenant Operations or with respect to the operations of Hotel Casino, Landlord or any of
Landlord’s Affiliates. “Control”, “Controlling”, “Controfled” mean the right to exercise, directly
or indirectly, more than fifty percent (50%) of the voting power of the stockholders, members or
owners and, with respect to any individual, partnership, trust or other entity or association, the
possession, directly or indirectly, of the power to direct or cause the direction of the management
or policies of the controlled entity.

1.4  Limitation on Remedies. All rights, powers and remedies provided in this Lease may be
exercised only to the extent that the exercise thereof does not violate any applicable proviston of
the Gaming Laws, and all provisions of this Lease are intended to be subject to all applicable
mandatory provisions of the Gaming Laws that may be controlling and to be limited to the extent
necessary so that they will not render this Lease invalid or unenforceable, in whole or in part.
“Gaming Laws” means all laws pursuant to which any Gaming Authority possesses regulatory,
licensing or permit authority over gaming within any applicable jurisdiction and, within the State
of Nevada, specifically, the Nevada Gaming Control Act, as codified in NRS Chapter 463, the
regulations of the Nevada Gaming Commission and the Nevada State Gaming Control Board
promulgated thereunder and the Clark County Code.

2. TERM; HOLDING OVER.

2.1 Term. This Lease shall be for an initial term of ten (10) years commencing on the
Commencement Date, unless earlier terminated as provided herein ( “Initial Term™ and, as may
be extended by the Additional Term pursuant to Section 2.3, “Term”). “Commencement Date”

2
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ineans the date that the Tenant opens the Leased Premises for business to the public for Tenant
Operations. Within ten (10) days after Landlord’s or Tenant’s request therefore, Landlord and
Tenant shall execute and deliver to the other, who shali execute within ten (10) days of receipt, a
Certificate of Commencement, in the form attached hereto as Exhibit “B” setting forth the
Commencement Date and the expiration date of the Initial Term of this Lease. Notwithstanding
anything to the contrary set forth herein, Tenant shall have the right to terminate this Lease if
Tenant is unable to obtain or maintain any permit, license or other consent necessary for Tenant
to conduct Tenant Operations in the Leased Premises. In such event, this Lease shall terminate
ten (10) days following Tenant’s delivery to Landlord of written notice of Tenant’s inability to
obtain or maintain any permit, license or other consent necessary for Tenant to conduct Tenant
Operations in the Leased Premises. For purposes of this Lease, “Lease Year” means, for the first
Lease Year, the period beginning on the Commencement Date and ending twelve (12) months
thereafter, except that if the Commencement Date is other than the first day of a calendar month,
the first Lease Year shall end twelve (12) months from the last day of the calendar month during
which the Commencement Date occurs. For the Lease Years after the first Lease Year, “Lease
Year” means the twelve (12) month period beginning on the next day following the expiration of
the preceding Lease Year. If the Term of this Lease shall end prior to the last day of a Lease
Year, the final Lease Year under this Lease shall be deemed to end on the last day of the Term.

22 Landlord Delivery. Landlord will deliver the Leased Premises on a mutually acceptable
date following Landlord’s approval of Tenant’s Final Plans, as set forth in Section 5.2.2.

2.3 Additional Term. Tenant may extend the Term of this Lease for four (4) additional
periods of five (5) years {each, an “Additional Term™) by providing written notice to Landlord
not later than one hundred eighty (180) days prior to the expiration date of the Initial Term or the
first Additional Term (each, an “Option™). As set forth in Section 3.1.A of the Lease, Minimum
annual rent during each Option Term shall be equal to 105% of the Minimum annual rent
payable by Tenant during the period immediately preceding the applicable Option period.

24  Holding Over. If Tenant holds over and continues to be in possession of the Leased
Premises with Landlord’s consent after expiration or termination of the Term, such holding over
shall be considered to be a tenancy from month-to-month only, subject to all provisions of this
Lease except those relating to the Term and any renewal option, and except that the Rent shall be
adjusted on the first day of such holding over to be one hundred twenty-five percent (125%) of
the Rent payable for the last month of the Term preceding the holding over, prorated for partial
months. If Tenant holds over and continues to be in possession of the Leased Premises without
Landlord’s consent after the expiration or termination of the Term, such holding over shall be a
tenancy from month-to-month only, subject to all provisions of this Lease except those relating
to the Term and any renewal option and except that the Rent shall be adjusted on the first day of

such holding over to be one hundred fifty (150%) of the Rent payable for the last month of the

Term preceding the holding over, prorated for partial months; provided, however, the acceptance
by Landlord of such Rent during such tenancy shall in no manner limit or preclude Landlord’s
exercise of any rights or remedies available to Landlord as a result of such holding over, as
provided pursuant to the terms of this Lease, at law, or in equity.
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3. RENT AND LANDLORD CONTRIBUTION.

3.1 Minimum and Percentage Rent. Tenant covenants and agrees to pay to Landlord, without
notice or demand, at Landlord’s address for notice, as rent for the Premises:

A. Minimum annual rent in the amount of Six Hundred Twenty Four Thousand
Dollars ($624,000) per annum payable in monthly installments of Fifty Two Thousand Dollars
($52,000) in advance upon the first day of each and every month commencing upon the
Commencement Date and continuing thereafter through and including the last month of the
Lease Term (such monthly instaliment being hereinafter called “Minimum Monthly Rent”).
Upon the first (1%) day of the first Option Term, Minimum Monthly Rent shall be increased to
Fifty Four Thousand Six Hundred Dollars ($54,600), and upon the first (1¥) day of the second
Option Term, Minimum Monthly Rent shall be increased to Fifty Seven Thousand Three
Hundred Thirty Dollars ($57,330). If the Commencement Date is other than the first day of a
month, Tenant shall pay onthe Commencement Date a prorated partial Minimum Monthly Rent
for the prior to the first day of the next calendar month.

B. The amount of seven percent (7%) of “Gross Sales,” provided that the amount of
Minimum Monthly Rent due and payable by Tenant for each period shall be deducted from
Gross Sales before determining seven percent (7%) of Gross Sales, payable in the manner, and
under the terms, set forth in Section 3.1.C of this Lease (hereinafter called “Percentage Rent”).
“Gross Sales™ means, following the Commencement Date, the aggregate of all revenues derived
from Tenant Operations, whether from cash or credit. Excluded from Gross Sales for purposes of
this Lease shall be: (i) complimentary food or beverage provided to patrons by Tenant at the
Leased Premises, (i) gratuities paid by patrons, including, without, limitation, automatic
gratuities charged to patrons and distributed to employees, (iii) returns to vendors or
manufacturers, (iv) refunds to customers (but only to the extent included in Gross Sales), (v}
sales of fixtures, machinery and equipment after use in Tenant’s business in the Leased Premises,
(vi) sales of trade fixtures, store equipment, furniture, or furnishings used in the operation of
Tenant’s business of the Premises, (vii) insurance proceeds, (viii) credit card fees, (ix) sales
taxes, so called luxury or value added taxes, casino entertainment taxes or similar taxes now or
hereafter imposed upon the sale of products, merchandise or services, whether such taxes are
added separately to the selling price thereof and collected from customers or paid by Tenant and
included in the retail selling price, (x) amounts collected from patrons for the account of, and for
direct payment to, unrelated third parties providing services specifically for a patron's function
which generate Gross Sales, such as flowers, music and entertainment, (xi) the amount of over-
rings, refunds, rebates, discounts and credits given, paid or returned in the course of obtaining
Gross Sales in connection with credit card transactions occurring with respect to obtaining Gross
Sales, unless recovered by Tenant, (xi1) the purchase of gift certificates, but not the redemption
of gift certificates; and (xiil) the amount of all themed goods and merchandise (i.e., apparel,
accessories and similar merchandise, including without limitation, t-shirts, hats, glassware,
souvenirs, etc.) sold, in, upon or from the Leased Premises.

C. Within 30 days after the end of each calendar quarter during the Lease Term,
Tenant shall deliver to Landlord a written statement setting forth the amount of Tenant’s Gross
Sales made during each month of the preceding calendar quarter and Tenant shall, concurrently
therewith, pay Landlord the Percentage Rent due and payable for the preceding calendar quarter.

4
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3.2  Default Interest. If Tenant shall fail to pay, when same is due and payable, Rent or any
other amount or charge to be paid by Tenant to Landlord hereunder within ten (10) days of the
due date, and the same continues for an additional ten (10) days after Tenant’s receipt of written
notice of such failure, then such unpaid amount shall bear interest from the date such payment is
due at the rate of ten percent (10%) per annum, compounded monthly (“Default Rate™), payable
upon demand; provided, however, that nothing contained herein shall give Tenant the right to
pay any such installment of Rent or other amount or charge other than on the due date thereof
and Landlord’s collection of such Default Interest shall not waive any other rights which
Landlord may have hereunder or at law or in equity in respect to such late payment.

3.3  Real Estate Taxes and Other Costs. Landlord shall pay or cause to be paid all Real Estate
Taxes assessed or imposed upon the Hotel Casino which become due or payable during the
Lease Term. As used in this Lease, “Real Estate Taxes” means all real estate taxes, public and
governmental chargers and assessments, including extraordinary and special assessments, or
assessments against any of Landlord’s personal property now or hereafter located in the Hotel
Casino, all costs, expenses and attorneys’ fees incurred by Landlord in contesting or negotiating
with public authorities as to any of the same, but shall not include taxes on Tenant’s personal
property or assets of Tenant, Tenant agreeing to pay, before delinquency, all taxes upon or
attributable to such excluded items without apportionment. Landlord shall pay or cause to be
paid all costs of any kind paid or incurred by Landlord in connection with the ownership,
management, maintenance, repair, replacement, restoration or operation of the Property
(including all Common Areas), including by way of illustration but not limitation, all Real
Property Taxes, all costs, charges and surcharges for utilities, water, sewage, janitorial, waste
disposal and refuse removal and all other utilities and services provided to the Propeity, and all
insurance costs for the Property.

3.4  Landlord Contribution. Landlord shall provide to Tenant Two Million Five Hundred
Thousand Dollars ($2,500,000) (“Landlord Contribution™) with Five Hundred Thousand Dollars
($500,000.00) payable no later than ten (10) days following the full execution of this Lease, and
the remainder due within ten (10) days following Tenant’s acquisition of alf permits required to
commence construction. Commencing on the 15% day following the first full calendar quarter
for which Rent is due and payable by Tenant, and continuing on the 15" day following each
calendar quarter until such payments equal, in the aggregate, the amount of the Landlord
Contribution, Tenant shall deliver to Landlord the Net Income attributable to Tenant Operations
for the prior calendar quarter (and any partial calendar quarter, if applicable), if any, as
repayment of the Landlord Contribution. “Net Income” means Gross Sales, less all costs and
expenses reasonably incurred in the ordinary course of business with respect to all Tenant
Operations, which costs and expenses shall include without limitation, the following: (a) all
amounts paid by Tenant to Landlord pursuant to the Lease, including but not limited to
Minimum Monthly Rent and Percentage Rent; (b) cost of food, beverages, merchandise and
other goods sold as part of Tenant Operations; (c) payroll expenses for Tenant employees and
reimbursement of payroll expenses, insurance, and union payments relating thereto; (d) = credit

card fees charged by credit card companies; (e) complimentary expenses; (f) general corporate
overhead; (g) advertising and promotion expenses and decoration expenses; (h) dues and
subscriptions; (i) cost of uniforms, linen and laundry; (j) cost of maintenance, repairs,
refurbishment and replacement of the furniture and equipment; (k) cost of menus; (1) office
expense and supplies; (m)  cost of operating supplies; (n) cost of security services and

5
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cleaning services; (0) cost of service contracts for the Leased Premises; (p) sales taxes not
otherwise included in another component of operating expenses or previously deducted from
Gross Sales; (q) accounting and other professional fees and cost of telephones, printing,
stationary and postage; (r) cost of employee relations and training, including the cost of housing
and transportation; (s) cash losses, including cash shortages, and theft not previously deducted
from Gross Sales or required to be included in Gross Sales; (t) cost of outside entertainment; (u)
cost, if any, of support functions, for Tenant Operations, including but not limited to, service bar
and bar porters, stewards, cashiers and reservations; (v) income taxes; {w) interest and principal
paid on indebtedness. In no instance shall this quarterly repayment amount be less than
$300,000.00.

4, DELIVERY, INITIAL IMPROVEMENTS.

4.1  Landlord Delivery of Leased Premises. ILandlord shall deliver to Tenant the Leased
Premises on an “as-is” basis, including all existing furniture fixtures and equipment and personal
property in the Leased Premises as of March 2011, which Tenant shall be permitted to utilize
during the Term, except for the interior space furnishings, including artwork that is not owned by
Landlord, and the items listed as excluded items in Exhibit “C” attached hereto, which Landlord
may remove, promptly following the full execution of this Lease (the date of such delivery being
the “Delivery Date”). Notwithstanding anything in the foregoing to the contrary, Iandlord
represents and warrants that as of the Delivery Date, the Leased Premises shall conform in all
respects with all Applicable Laws and shall be free of Hazardous Materials (defined in Section
14.3.1). Landlord shall indemnify, defend and hold harmless Tenant and Tenant's Associated
Parties from all claims, suits, liabilities, obligations, judgment, fees, costs and expenses,
including reasonable attorney fees, incurred as a result of the foregoing representation being
untrue in any material respect. For purposes of this Lease, “Applicable Laws” means those
applicable existing and future statutes, laws, rules, regulations, orders, codes, permits,
authorizations, building regulations, zoning laws and ordinances of any Governmental
Authorities, as amended from time to time, now or hereinafter in effect, including, without
limitation, Gaming Laws, having jurisdiction over L.andlord or any Affiliate of Landlord, Tenant,
this Lease, Tenant Operations or the Hotel Casino. For purposes of this Lease, “Governmental
Authorities” means those federal, state and local governmental, quasi-governmental authorities,
agencies, courts, departments, boards and officials, as amended from time to time, now or
hereinafter in effect having jurisdiction over Landlord or any Affiliate of Landlord, Tenant, this
Lease or Tenant Operations

42  Tenant Work. Tenant shall construct such improvements to the Leased Premises as
Tenant deems necessary to open the Leased Premises for business to the public for Tenant
Operations (“Tenant Work™). Tenant hereby agrees that (i) all plans, specifications and drawings
for Tenant Work shall be subject to Landlord’s prior written approval, which shall not be
unreasonably withheld, conditioned or delayed and shall be deemed provided if Landlord fails to
respond within seven (7) Business Days after Landlord's receipt of Tenant’s request for approval
of any plans, (ii) Tenant shall obtain all applicable Approvals of Governmental Authorities
necessary for the completion of the Tenant Work, Tenant’s occupancy of the Leased Premises,
and Tenant’s conducting of the Tenant Operations at the Leased Premises, and (iii) all Tenant
Work shall comply with all Applicable Laws. Tenant Work may also be referred to herein as the
“Initial Improvements”. Tenant’s use and occupancy of the Leased Premises prior to the

6
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Commencement Date for purposes of constructing Tenant Work is subject to all of the terms,
conditions and provisions of the Lease, except for Tenant’s obligation to pay Rent, Minimum
Monthly Rent, Percentage Rent or any other amounts to Landlord. Following construction of the
Tenant Work, Tenant shall submit Adobe .PDF “As-Built” drawings to Landlord for its records,
along with copies of all construction contracts, and proof of payment for all labor and materials,
and copies of lien waivers of the Contractor. Tenant agrees to begin the permitting process
expeditiously and shall commence construction at the earliest practical date thereafter. Tenant
further agrees that construction will commence, at the latest, within 30 days afier obtaining all
required permits.

4.3  Contractor and Contract. Prior to Tenant’s selection of the gencral contractor for the
work contemplated by this Lease, Tenant will provide Landlord with the name of such general
contractor, along with evidence of such contractor’s insurance, and any other information that
Landlord may reasonably request, for Landlord’s review and approval, which approval shall not
be unreasonably withheld, conditioned or delayed. Tenant shall cause its Contractor,
subcontractors, vendors and/or suppliers to execute lien waivers in a form acceptable to Landlord
contemporaneously with its receipt of payment, copies of which shall be immediately delivered
to Landlord. Tenant shall also immediately repair or cause to be repaired, at its expense, all
damage caused to the Leased Premises and/or the Property by Tenant’s Contractor.

4.4 Liens. Tenant, at all times, shall keep the Landlord, the Property, the Leased Premises,
the Improvements, the leasehold estate created by this Iease and all of Tenant’s Property free
and clear from any claim, lien or encumbrance, tax lien or levy, mechanic’s lien, attachment,
garmishment or encumbrance arising directly or indirectly from any obligation, action or inaction
of Tenant whatsoever. In the event any len is filed against the Leased Premises or Property as a
result of activity by Tenant, if Tenant fails to remove such lien within thirty (30) days of written
notice from Landlord, Landlord may, but shall not be required to, pay the amount of the claim,
and the amount so paid, together with aftorneys’ fees incurred in connection therewith, shall be
immediately due and owing from Tenant to Landlord; provided, however, Tenant may contest
any such lien as long as a foreclosure action has not commenced and Tenant causes such lien to
be bonded over in a manner satisfactory to Landlord.

4.5  Initial Improvements. All Initial Improvements that are fixtures, excluding Tenant’s
Property, shall, become the property of Landlord upon the expiration or earlier termination of
this Lease.

5. SUBSEQUENT IMPROVEMENTS.

5.1 Other Tenant Improvements. Subsequent to the Tenant Work, Tenant shall not make or allow
to be made any alterations, additions or improvements to the Leased Premises or any part
thereof, without first obtaining the written consent of Landlord, which consent shall not be
unreasonably withheld, conditioned or delayed; provided, however, Tenant shall have the right,
with Landlord’s prior written consent, to make interior alterations to the Leased Premises, so
long as such alterations are (i) of a non-structural nature, (i) do not require a permit or other
approval of a Governmental Authority pursuant to Applicable Laws, (iii} do not affect any
building systems, including fire-life safety systems, and (iv) are made in compliance with all
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Applicable Laws (collectively, “Tenant Additional Alterations”). Any Tenant Additional
Alterations shall be made solely by Tenant at Tenant’s sole cost and expense

5.2Title to_Subsequent Improvements. All Tenant Additional Alterations that are fixtures,
excluding Tenant’s Property, shall, become the property of Landlord upon the expiration or
earlier termination of this Lease.

6.POSSESSION AND SURRENDER OF LEASED PREMISES.

6.1Limited Representations. Except as specifically provided in Section 17.1, Tenant
acknowledges and agrees that neither Landlord nor any of Landlord’s agents, employees,
servants, or contractors have made any representations or promises concerning the Leased
Premises, the furniture, fixtures and equipment contained therein, the expenses of operation or

- any other matter or things affecting or related fo the Leased Premises or Tenant Operations, and

no rights, easements or Jicenses shall be acquired by Tenant by implication or otherwise except
as expressly set forth herein. Tenant acknowledges and agrees that it is leasing the Leased
Premises “AS IS”, except as specifically provided in Section 17.1.

6.2Title to Property. Tenant may, at any time and at its sole cost and expense, remove from the
Leased Premises all personal property and trade fixtures that Tenant has installed or placed in the
Leased Premises (collectively, “Tenant’s Property”) and shall repair all damage thereto resulting
from such removal. Upon expiration or termination of the Lease, Tenant shall surrender the
Leased Premises in reasonable, broom clean condition, ordinary wear and tear excepted.
Landlord hereby waives and releases any liens which Landlord may have against Tenant’s
owned or leased personal property, trade fixtures or equipment or against Tenant’s merchandise,
cash or accounts receivable, whether such lien is statutory, constitutional or contractual, or arises
out of operation of law or otherwise.

7.USE AND MAINTENANCE OF LEASED PREMISES.

7.1Use of Property. Tenant may use the Leased Premises for the purpose of conducting thereon
the operation of a bar, lounge, restaurant and/or nighiclub serving Mexican food and
infernational food and that may feature live entertainment and/or pre-recorded music and disc
jockeys, dancing, bottle service, live entertainment and private events. Tenant may also use the
Leased Premises for other purposes with Landlord’s prior written consent, which will not be
unreasonably withheld, conditioned or delayed. Tenant agrees it shall not serve breakfast in the
Leased Premises. Tenant agrees it shall not operate within the Leased Premises a Hawaiian-
themed restaurant.

7.2Compliance. Tenant shall not use the Leased Premises in any way which constitutes, or
would constitute, a violation of any Applicable Laws, occupancy certificates or other Approvals
in connection with the Leased Premises. Landlord represents and warrants to Tenant that, as of
the date hereof, no existing requirement exists which would materially restrict the Tenant
Operations.

7.3Interior Displays. Tenant shall have the right, subject to Landlord’s prior approval, which
approval shall not be unreasonably withheld or delayed, to place upon the interior glass surface
of any window or storefront such decals and decorations that are seasonal in nature, or that

8
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promote products offered for sale within the Leased Premises or promote other purposes related
to Tenant Operations, including but not limited to advertising campaigns.

7.4Hours of Operation. Subject to Applicable Laws, Tenant may operate within the Leased
Premises between the hours of 10:00 AM - 6:00 AM Mondays-Sundays, unless business
warrants otherwise. In the event any Applicable Laws operate to reduce such hours of operation,
Landlord and Tenant shall reasonably cooperate, at Tenant’s sole cost and expense, to seek
waivers or other appropriate Approvals with respect to the variation of such Applicable Laws. If
such waivers or Approvals are unable to be obtained, the parties will work together to establish
mutually satisfactory hours to conduct Tenant Operations. Notwithstanding anything in the
foregoing to the contrary, Tenant shall have the right to close the Leased Premises for
renovations, remodeling, alterations or repairs due to casualty, other damage, and Force Majeure
Events.

7.5Exclusive Use. Landlord covenants and agrees that throughout the Lease Term Landlord
shall not lease, rent or suffer or permit any portion of the Hotel Casino, other than the Leased
Premises, to be used or occupied as or for a Mexican-themed restaurant or that is a party-themed
competitor of Sefior Frogs, including Coco Bongo, Cabo Wabo and Margaritaville,

7.6Common Areas; Parking. “Common Areas” means all areas and facilities outside the Leased
Premises and within the exterior property boundary line of the Property and interior utility
raceways within the Leased Premises that are provided and designated by the Landlord for the
general non-exclusive use of Landlord, Tenant and other tenants of the Property and their
respective employees, suppliers, shippers, customers, contractors and invitees, including, without
limitation, trash areas, roadways, sidewalks, walkways, landscaped areas, imigation systems,
lighting facilities, fences, gates, elevators, roof, common entrances, common areas within the
Hotel Casino, common pipes, conduits, wires and appurtenant equipment serving the Leased
Premises, exterior signs, directories, fire detection systems, sprinkler systems, security systems,
and the parking facilities within the Property. Tenant, its agents, employees, servants,
contractors, licensees, customers or business invitees shall have the non-exclusive right, in
common with Landlord and others to whom Landlord has or may hereafter grant rights, to use
the Common Areas, subject to commercially reasonable and non-discriminatory rules,
regulations and ordinances promulgated by Landlord with respect thereto.

7.7Trade Name. Tenant shall operate under the trade name “Sefior Frogs” (“Trade Name™) and
the Parties shall mutually agree to any change of the Trade Name, provided that Landlord’s
consent to Tenant’s request for change of the Trade Name shall not be unreasonably withheld,
conditioned or delayed.

7.8Trash. Tenant shall not allow trash or garbage to accumulate in the Leased Premises, and
shall store all trash and garbage in compliance with Applicable Laws and in such containers as
Landlord may designate from time to time {within reasonable proximity to the Leased Premuses)
so as not to be visible or create a nuisance to customers and business invitees in the Property or
permit any health or fire hazard.

7.9Gratuities. Tenant and Tenant’s authorized representatives shall not pay any gratuity,
commission or other form of compensation of any sort to any of Landlord’s personnel without
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the prior written consent of Landlord, which consent may be withheld in Landlord’s sole and -
absolute discretion.

8.WASTE AND PROHIBITED ACTIVITIES.

8.1Waste. Tenant covenants that it shall neither commit nor permit any waste to exist in, on, or
about the Leased Premises. Tenant, at its sole cost and expense, covenants to keep the Leased
Premises in good repair and condition.

8.2Prohibited Activities. Tenant shall not permit or suffer anything to be done or kept upon the
Leased Premises in violation of this Lease which will materially obstruct or interfere with the
rights of Landlord’s tenants, Landlord or the patrons and customers or any of them, nor will
Tenant commit or permit any nuisance on the Leased Premises. Additionally, Tenant shall not,
without Landlord’s prior written consent, operate or permit to be operated on the Leased
Premises, any coin or token-operated vending machines, gambling game or device or similar
devices, use the Leased Premises or any portion thereof as living quarters or sleeping quarters, or
conduct a fire, bankruptcy or auction sale in, on or about the Leased Premises.

9.INTELLECTUAL PROPERTY.

9.1 Landlord Marks. Tenant shall have no right or license to use or employ, in any manner, any
of those logos, trademarks, trade names — including the services marks or domain names owned
or licensed by Landlord (collectively, “Landlord Marks™) without the prior written consent of
Landlord. Tenant agrees to indemnify, defend and hold Landlord harmless from and against any
expenses incurred by Landlord in connection with any use of the Landlord Marks by Tenant in
violation of this Agreement. Notwithstanding the foregoing, Tenant may, without the prior
written consent of Landlord refer to “Treasure Island” when identifying the location of the
Leased Premises on its web site and in advertising and promotional materials.

9.2 Prohibitions. At all times during the Term, or any time thereafier, Tenant shall not, without
the prior written consent of Landlord, which consent may be withheld in Landlord’s sole and
absolute discretion:

9.2.1 contest or aid in contesting the validity of the Landlord Marks or Landlord’s ownership of
or licensed rights in the Landlord Marks; or

9.2.2 use any of the Landlord Marks as part of a corporate name or other business name of any
Affiliate of Tenant, or adopt or use any confusingly similar logo, trademark, trade name, service
mark or domain name.

9.3. Tenant Marks. Landlord shall have no right or license to use or employ, in any manner, any
of those logos, trademarks, trade names — including the services marks or domain names owned
or licensed by Tenant (collectively, “Tenant Marks™) without the prior written consent of
Landlord. Landlord agrees to indemnify, defend and hold Tenant harmless from and against any
expenses incurred by Tenant in connection with any use of the Tenant Marks by Landlord other
than as set forth in this Agreement. Landlord shall not contest or aid in contesting the validity of
the Tenant Marks or Tenant’s ownership of or licensed rights in the Tenant Marks, or use any of
the Tenant Marks as part of a corporate name or other business name of any Affiliate of
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Landlord, or adopt or use any confusingly similar logo, trademark, trade name, service mark or
domain name.

10. UTILITIES AND TAXES.

10.1Personal Property Taxes. Tenant shall pay all taxes charged against trade fixtures, utility
installations, furnishings, equipment or any other personal property belonging to Tenant. Tenant
shall use its best efforts to have its personal property taxed separately from the Leased Premises.
If any of Tenant’s personal property is taxed with the Leased Premises, Tenant shall pay
Landlord the taxes for such personal property within fifteen (15) days after Tenant receives a
written statement from Landlord for such personal property taxes, together with reasonable
supporting documentation.

10.2Utilities. The parties acknowledge that, except as expressly provided in this Lease, Tenant
shall be responsible for all repairs required to the Leased Premises and for the provision the
following utilities and services at the Leased Premises: telephone, cable, security alarm, and
janitorial services and cleaning of the Leased Premises. Landlord represents and warrants that
utilities for electric, gas, sewer, water and heating, ventilation and air conditioning as well as
chilled water are available to the Leased Premises and shall continue to be available throughout
the Term, and at no additional expense to Tenant, and that such utilities shall be in compliance
with all codes and sufficient for Tenant Operations. Landlord shall not take nor permit its
agents, employees or contractors to take any action which shall interrupt or interfere with any
utility services to the Leased Premises.

IL.INSURANCE.

11.1Liability Policy. Tenant shall, at all times during the Term, at its sole cost and expense,
procure and maintain in full force and effect a policy or policies of commercial liability
insurance insuring against loss, damage or liability for injury or death to persons and loss or
damage to property occurring in connection with the Leased Premises or Tenant’s use thereof,
including automobile liability insurance, as well as Worker’s Compensation and occupational
disease insurance, at statutory limits. Such liability insurance shall be issued pursuant to the
requirements of Section 11.3 hereinafter and shall encompass the following coverage and be in
amounts as shown:

COMMERCIAL GENERAL LIABILITY

General Aggregate (other than products) $2.,000,000

Products & Completed Operations $1,000,000

Personal Injury & Advertising Injury $1,000,000

Each Occurrence Limit $1,000,000

Fire Damage Limit (any one fire) $100,000
AUTOMOBILE

Minimum Combined Single Limit (including $1,000,000

coverage for all owned, non-owned and hired

automobiles brought on the Property)

11
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UMBRFELLA LIABILITY
$3,000,000 Per Occurrence
$1,000,000 . [Products/Completed Operations Aggregate
WORKER’S COMPENSATION — Coverage B — Employer’s Liability
$1,000,000 [Bodily Injury Each Accident
$1,000,000 odily Injury by Disease — Policy Limit
$1,000,000 odily Injury by Disease — Each Employee

All such insurance shall specifically insure the performance by Tenant of its indemnity
obligations as to liability for injury to or death of persons and loss of or damage to property
contained in Section 13 hereof.

11.2Policy Requirements. All insurance required of Tenant shall be issued and underwritten by
solvent companies licensed to transact business in the State of Nevada with a general
policyholders’ rating of not less than A-VII as rated in the most recent edition of Best’s
Insurance Reports or any successor reporting service. All insurance carried by Tenant shall
include Landlord as additional insured (and at Landlord’s option, any party holding a Mortgage
on the Property, or any portion thereof, shall be named as an additional insured) (collectively,
“Additional Insureds™). Any policies of insurance carried by Tenant in accordance with this
Section 11 and any policies taken out in substitution or replacement of any such policies shall
provide that if an insurer seeks to cancel such insurance for any reason whatsoever, except for
non-payment of any premium due, or any material change is made in the coverage which affects
the interests of the Additional Insureds, such cancellation or lapse or reduction shall not be
effective as to Additional Insureds until after thirty (30) days following delivery to Landlord of
written notice from such insurer of such canceliation, lapse or reduction. Written notice of
cancellation of any policy affecting the interest of the Additional Insureds as a result of non-
payment of any premium due shall be given to the Additional Insureds at least thirty (30} days
prior to such cancellation. For each policy of insurance required to be maintained by Tenant
under this Lease, including any policy renewals, upon request by Landlord, Tenant shall supply
Landlord with either a copy of the insurance policy or a certificate of the insurance company
issuing the insurance. In the event Tenant fails to obtain any such insurance, Landiord may
obtain same and the cost thereof shall be paid by Tenant. Tenant’s insurance shall be primary
without right of contribution from any other insurance which is carried by the Landlord or any
Additional Insured. Landlord or Landlord’s lender may reasonably require increases in the
above-described coverage from time to time, in which Tenant shall obtain the same and pay the
costs thereof.

11.3Waiver of Subrogation. Notwithstanding anything to the contrary in this Lease, neither
party nor its officers, directors, employees, agents or invitees shall be liable to the other party or
to any insurance company (by way of subrogation or otherwise) insuring the other party for any
loss or damage to any building, structure or other tangible property, when such loss is caused by
any of the perils that are or could be insured against under a standard policy of full replacement
cost insurance for fire, theft, and special form coverage, even though such loss or damage might
have been occasioned by the negligence of such party, its agents or employees.

12
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12.MAINTENANCE AND REPAIR.

12.1Landlord’s Obligations. Landlord agrees to keep in good structural order, condition and
repair, and replace as necessary, the exterior walls, columns within the Leased Premises,
foundations, structural floor and roof and structural areas of the Leased Premises, as well as all
utility lines beyond the connection or stub to which Tenant connects its utilities, except for any
damage thereto caused by any negligence or misuse of Tenant or its agents, employees or
contractors, which Tenant shall repair at its sole cost and expense. Landiord shall use
commercially reasonable efforts to not disrupt Tenant Operations during the performance of its
obligations hereunder; provided, however, if despite Landlord’s commercially reasonable efforts,
Landlord materially disrupts Tenant Operations for more than twenty-four (24) consecutive
hours, Tenant shall be entitled to an abatement of Minimum Rent during the full period of such
disruption. Landlord agrees to keep the Common Areas in good order, condition and repair,
reasonable wear and tear excepted, except for any damage thereto caused by amy act or
negligence of Tenant or its agents, employees or contractors, which Tenant shall repair at its sole
cost and expense. Landlord shall, at its sole cost and expense, maintain and make or cause to be
made any necessary repairs to the HVAC system, and electric, gas, sewer and water lines serving
the Leased Premises promptly after receiving notice from Tenant, except for any damage thereto
caused by any act or negligence of Tenant or its agents, employees, servanis, contractors,
licensees, customers or business invitees, which Tenant shall repair at its sole cost and expense,
and provided Tenant provides Landlord with prompt written notice explaining the need for such
repair.

12.2Tenant’s Obligations. Except as provided for clsewhere herein, Tenant shall keep and
maintain in good condition and repair the Leased Premises, all Tenant Improvements and any
and all appurtenances thereto, including, without limitation, all doors, door checks, windows,
window casements, plate glass, glazing, and all plumbing, electrical wiring and conduits, HVAC
and sewage facilities solely within or exclusively serving the Leased Premises, fixtures, sprinkler
system solely within or exclusively serving the Leased Premises, walls, floor coverings, ceilings
and all interior lighting. Tenant shall also keep and maintain in good order, condition and repair,
including, without limitation, any such replacement and restoration as is required for that
purpose, any Improvements, special equipment, furnishings, fixtures or facilities installed by it
on the Leased Premises.

13.INDEMNIFICATION.

13.1Liability of Landlord. Landlord shall not be responsible to Tenant, or anyone claiming any
right under Tenant for using the Leased Premises by virtue of any right or privilege granted by
Tenant, or on account of any defects in the Leased Premises (other than resulting from the
Landlord Work).

13.2Indemnification of Landlord. Except to the extent of the negligence or willful misconduct of
Landlord or Landlord’s employees, agents or contractors, Tenant agrees to indemnify, defend
and hold Landlord and its representatives, officers, managers, directors, shareholders, members,
agents, servants and employees harmless from and against any and all claims, actions, damages,
liabilities and expenses (including, without limitation, reasonable attorneys’ fees and expenses)
allegedly or actually (i) arising from or out of any accident or occurrence on the Leased
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Premises, (ii) occasioned by any act or omission of Tenant or Tenant’s employees, agents or
contractors and are not covered by the commercial general liability insurance maintained by
Tenant pursuant this Lease, or (iii) arising from Tenant’s failure to comply with the provisions of
this Lease.

13.3Indemnification of Tenant. Except to the extent of the negligence or willful misconduct of
Tenant or Tenant’s employees, agents or contractors, Landlord agrees to indemmnify, defend and
hold Tenant and Tenant’s and its representatives, officers, managers, directors, shareholders,
members, agents, servants and employees harmless from and against any and all claims, actions,
damages, liabilities and expenses (including, without limitation, reasonable attorneys’ fees and
expenses) allegedly or actually (i) arising from Landlord’s failure to comply with the provisions
of this Lease, (ii) arising from or out of any accident or occurrence on the Common Areas or any
part thereof, or (iii) occasioned by any act or omission of Landlord or Landlord’s employees,
agents or contractors and are not covered by the commercial general liability insurance
maintained by Landlord pursuant this Lease. This provision shall not extend to worker’s
compensation claims brought against Tenant.

13.4Insurance. The provisions of this Section 13 shall not in any way be affected by the absence
in any case of any covering insurance or by the failure or refusal of any insurance company to
perform any obligation on its part.

14.GOVERNMENTAL AUTHORITIES; HAZARDOUS MATERIALS.

14.1General. Tenant shall, at Tenant’s sole cost and expense, comply with any and all orders,
directives, notices and other requirements of all Governmental Authorities and in accordance
with all Applicable Laws in relation to the use and occupancy of the Leased Premises and the
conduct of the Tenant Operations. Under no circumstances shall Tenant Operations be
conducted at any time during which Tenant does not have such valid and current Approvals that
are necessary to conduct the Tenant Operations.

14.2Flammables. Tenant shall not, without the prior written consent of Landlord and fire
officials, and all insurance companies which have issued any insurance of any kind with respect
to the Leased Premises or the Property, sell, or suffer to be kept, used or sold in, upon or about
the Leased Premises any gasoline, distillate or other petroleum product or any other substance or
material of an explosive, flammable or radiological nature, in such quantities as may be
prohibited by any such insurance policy, or by the building or fire officials or which may
endanger any part of the Property or its occupants, business patrons or invitees; provided,
however, the foregoing shall not prevent the use of flammables customarily used for food
preparation purposes.

14.3Hazardous Materials.

14.3.1Prohibitions. Other than products used for ordinary restaurant cleaning and office supplies
(“Permitted Hazardous Material”), Tenant shall not transport, use, store, maintain, generate,
manufacture, handle, dispose, release or discharge any Hazardous Material upon or about the
Leased Premises, nor permit Tenant’s employees, agents, contractors, or other occupants of the
Leased Premises to engage in such activities upon or about the Leased Premises; provided,
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however, the foregoing provisions shall not prohibit the transportation to and from, and use,
storage, maintenance and handling within, the Leased Premises of the Permitted Hazardous
Material; provided further, however (a) such substances shall be used and maintained only in
such quantities as are reasonably necessary for use of the Leased Premises, in accordance with
Environmental Laws and the manufacturer’s instructions therefor, (b) such substances shall not
be disposed of, released or discharged on the Leased Premises other than in compliance with all
Environmental Laws, (¢)if any Environmental Laws require that any such substances be
disposed of separately from ordinary trash, Tenant shall make arrangements, at Tenant’s sole
cost and expense, for such disposal directly with a qualified and licensed disposal company at a
lawful disposal site or arrange for other lawful disposal and shall ensure that disposal occurs
frequently enough to prevent unnecessary storage of such substances in the Leased Premises, and
(d) any remaining such substances shall be completely, properly and lawfully removed from the
Leased Premises upon expiration or earlier termination of this Lease. For purposes of this Lease,
*Hazardous Material” means, those materials that are regulated by or form the basis of liability
under any Environmental Law, including: (a) any substance identified under any Environmental
Law as a pollutant, contaminant, hazardous substance, liquid, industrial or solid or hazardous
waste, hazardous material or toxic substance; (b) any petroleum or petroleum derived substance
or waste; (¢) any asbestos or asbestos-containing material; (d) any polychlorinated bipheny!
(PCB) or PCB-containing or urea-formaldehyde-containing material or fluid; (e) any radioactive
material or substance, including radon; (f) any lead or lead based paints or materials; and (g) any
mold, fungi, yeast or other similar biological agents that may have an adverse effect on human
health. “Environmenta]l Laws” means, any Applicable Law, including requirements under
Approvals, relating to pollution or protection of human health or the environment, including
those that relate to emissions, discharges, releases or threatened releases, or the generation,
manufacturing, processing, distribution, use, treatment, storage, disposal, transport, or handling,
of Hazardous Materials,

14.3.2Regulatory Action. Tenant shall promptly notify Landlord of (a)any enforcement,
cleanup or other regulatory action taken or threatened by any Governmental Authority with
respect to the presence of any Hazardous Material on the Leased Premises or the migration
thereof from or to other property, (b) any demands or claims made or threatened by any Person
against Tenant or the Leased Premises relating to any loss or injury resulting from any
Hazardous Material, and {c)any release, discharge or improper or unlawful disposal or
transportation of any Hazardous Material on or from the Leased Premises. At such times as
Landlord may reasonably request, Tenant shall provide Landlord with a written list identifying
any Hazardous Material then used, stored, or maintained upon the Leased Premises, the use and
approximate quantity of each such material, a copy of any material safety data sheet (“MSDS”)
issued by the manufacturer thereof, written information concerning the removal, transportation
and disposal of the same, and such other information as may be required by Environmental
Laws.

14.3.3Landlord Obligations. Landlord shall indemnify, protect, hold harmless and defend
Tenant from any and all claims, losses, liabilities, costs, expenses or damages, including
reasonable attorney's fees in connection with: (i) the violation of any Environmental Laws by
Landlord; (ii) the presence of any Hazardous Substances in the Leased Premises as of the
Delivery Date, or thereafter under, in or upon any other portion of the Property (to the extent not
caused by the Tenant Parties).
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15S.DEFAULT.

15.1Events of Default. Tenant shall be deemed to be in default of this Lease if any of the
following events shall occur (each, an “Event of Default”™):

15.1.1Tenant shall fail to pay any installment of Rent or any other amount or charge required to
be paid by Tenant to Landlord pursuant to the terms of this Lease, and such failure continues for
ten (10) days from Landlord’s written notice to Tenant that any such Rent installment or other
amount or charge is due;

15.1.2Tenant shall fail to perform any other agreement, obligation or covenant of Tenant
contained in this Lease including, without limitation, (i) Tenant’s failure to maintain the Leased
Premises as provided in this Lease, (i1) Tenant’s violation of any rules and regulations of
Landlord, or (iii) Tenant’s violation of any Applicable Law, where such failure shall continue for
a period of thirty (30) days after written notice thercof by Landlord to Tenant; provided,
however, that if the failure complained of in such notice is of such a nature that the same can be
rectified or cured, but cannot with reasonable diligence be done within said thirty (30) day
period, then such failure shall be deemed to be rectified or cured if Tenant shall, within said
thirty (30) day period, commence to rectify and cure the same and shall thereafter complete such
rectification and cure with all due diligence;

15.1.3Tenant files a petition, or if an involuntary petition is filed against Tenant, under Chapter
11 of the United States Code or any other state or federal bankruptcy, insolvency or similar law
(whether presently in existence or enacted hereafier); Tenant is determined by a court to be
insolvent; Tenant is placed in receivership or a receiver or trustee is appointed to operate or
control Tenant; or Tenant is voluntarily or involuntary subject to a general assignment for the
benefit of creditors;

15.1.4any representation or warranty made by Tenant or a permitted subtenant or assignee in
connection with this Lease shall have been materially false or misleading;

15.2Remedies. Upon the occurrence of an Event of Default, in addition to any other rights or
remedies provided for herein or at law or in equity, and without barring election of any other
remedy, Landlord, at its sole option, shall have the following rights:

15.2.11andlord may terminate this Lease and Tenant’s estate hereunder by written notice of such
termination; provided, however that the mere giving by Landlord of a Notice to Pay (or perform)
or a Notice to Quit shall not, of itself, constitte a notice of termination of this Lease, and
Landlord shall recover from Tenant all damages incurred by Landlord by reason of the Event of
Default including, but not limited to, (i) the worth at the time of the award of the unpaid Rent
and other charges which had been earned at the time of the termination; (ii) the worth at the time
of the award of the amount by which the unpaid Rent and other charges which would have been
earned after termination until the {ime of the award exceeds the amount of such rental loss that,
to the extent permitted by law, Tenant proves could have been reasonably avoided; and (iti) the
worth at the time of the award of the amount by which the unpaid Rent and other charges which
would have been paid for the balance of the Term after the time of award exceeds the amount of
such rental loss that, to the extent permitted by law, Tenant proves could have been reasonably
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avoided. As used in subparts (i) and (ii) above, the “worth at the time of the award” is computed
by allowing interest on unpaid amounts at the Lease Interest Rate, or such lesser amount as may
then be the maximum lawful rate, accruing the date such payments are due until paid. As used in
subpart (iii) above, the “worth at the time of the award™ is computed by discounting such amount
at the discount rate of the Bank of America, National Association at the time of the award, plus
one percent (1%0), and “Lease Interest Rate” means the lesser of (a) two percentage points (2%)
over that fluctuating rate of interest announced from time to time by the Bank of America,
National Association as its prime or reference commercial lending rate of interest (or in the event
such bank is no longer announcing such rate, by such other federally regulated banking
institution of comparable stature as Landlord shall reasonably determine), or (b) the maximum
interest rate permitted by law, if any;

15.2.2without taking possession of the Leased Premises, Landlord may require strict
performance of all of the agreements, obligations and covenants hereof as the same shall
respectively accrue, and shall have the right of action therefor; and

15.2.3Landlord may take possession of the Leased Premises through suit or termination of this
Lease, for the purpose of re-letting them.

15.3Right to Cure. Whenever under any provision of this Lease, Tenant shall be obligated to
make any payment or expenditure, make any improvement or repair, or do any act or thing, or to
incur any liability whatsoever, and Tenant fails, refuses or neglects to perform within the time
period herein required, which time period shall include the expiration of applicable notice and
cure periods, Landlord shall be entitled, but shall not be obligated, to make any such payment or
to do any such act or thing, or to incur any such liability, all on behalf of at the cost and for the
account of Tenant. In such event, the amount thereof with interest thereon at the Default Rate
commencing on the date paid by Landlord and until such time as paid in full by Tenant, shall be
due and payable by Tenant with the next payment of Minimum Monthly Rent.

16.CASUALTY; CONDEMNATION.
16.1Casualty.

16.1.1Destruction. In the case of total destruction of the Leased Premises or the destruction of a
material portion of the Leased Premises that substantially interferes with Tenant Operations,
whether by fire or other casualty (collectively, “Casualty™), either party may terminate this Lease
effective as of the date of such Casualty, by so notifying the other party in writing within thirty
(30) days after the date of such Casualty. If Landlord desires to repair the I.eased Premises,
Landlord may revoke Tenant's termination by so notifying Tenant in writing within thirty (30)
days after the date of such Casualty, which notice shall state the estimated time to complete such
repairs (“Landlord’s Repair Notice™). If the estimated time to complete such repairs is in excess
one hundred eighty (180) days, Tenant shall have the right to terminate this Lease by so
notifying Landlord in writing, within thirty (30) days after Tenant’s receipt of Landlord’s Repair
Notice. If Landlord elects to repair, and Tenant does not, or is not entitled to, terminate this
Lease, and if Landlord proceeds to and does repair the damage with reasonable dispatch, this
Lease shall not terminate, but shall continue in full force and effect, except that Tenant shall be
entitled to a reduction in the Minimum Rent to an amount equal to that proportion of the
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Minimum Rent that the number of square feet of floor space in the usable portion bears to the
total number of square feet of floor space in the Leased Premises. Minimum Rent shall only be
reduced until Landlord substantially completes the repair and restoration of the Leased Premises.
If this Lease is terminated pursuant to this Section 16, Rent shall be prorated as of the date of
Casualty.

16.1.2Damage Repair by Landlord. If the Leased Premises, exclusive of Tenant’s Property not
affixed to the Leased Premises, shall be damaged by Casualty but the damage does not
substantially interfere with Tenant Operations, Landlord agrees to repair such Leased Premises
with reasonable promptness and diligence and in that case the Minimum Rent shall not be abated
or reduced. Tenant shall immediately notify Landlord in case of damage due to Casualty or
otherwise to the Leased Premises. Notwithstanding anything herein to the contrary, if Landlord
is required to repair the I.eased Premises or portion thereof pursuant to this Section 16.1.2 or
elects to repair under Section 16.1.1, as a part of such work, Landlord shall not be required to
repair and restore any permanent alterations made by Tenant inciluding any Tenant
Improvements or any of Tenant’s Property, such excluded items being the sole responsibility of

" Tenant to repair or restore.

16.1.3Damage to Hotel Casino. In the event the Hotel Casino, not limited to, or not including,
the Leased Premises, is damaged such that (a) the building of which the Leased Premises are a
part is damaged to the extent of twenty percent (20%) or more of the cost of replacement; or (b)
the buildings (taken in the aggregate) of the Hotel Casino are damaged to the extent of more than
twenty percent (20%) of the aggregate cost of replacement; and in either event Landlord decides
(1) not to repair such damage; (ii) to demolish the Hotel Casino; (iii) in connection with repairing
the damage, to discontinue the use of the Leased Premises as retail space for tenants; or (iv) any
combination of the foregoing, then Landlord may elect to terminate this Lease upon giving
written notice of such election to Tenant within ninety (90) days after the Casualty causing such
damage.

16.1.4Insurance Proceeds. All insurance proceeds payable under any insurance policies carried
by Landlord shall be payable solely to Landlord, and Tenant shall have no interest therein.
Landlord shall not be liable, and Tenant shall in no case be entitled to compensation from
Landlord, for damages on account of any loss of business, annoyance or inconvenience in
making repairs under any provisions of this Lease. Except to the extent provided for in this
Section 16, neither the Rent payable by Tenant nor any of Tenant’s other obligations under any
provision of this Lease shall be affected by any damage to or destruction of the Leased Premises
or any portion of the Leased Premises by any cause whatsoever.

16.1.5Damage Near End of Term. If at any time during the last nine (9) months of the Term
there is damage for which the cost to repair exceeds the average monthly Rent amount paid
during the last twelve (12) months, either party may terminate this Lease by giving written
termirnation notice to the other party within thirty (30) days from the occurrence of such damage.

If this Lease is terminated pursuant to this Section 16.1.5, Rent shall be prorated as of the date of
damage.

16.1.6Express Agreement. This Lease shall be considered an express agreement governing any
case of damage to or destruction of the Leased Premises and/or the Hotel Casino by fire or other
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Casualty, and any present or future law the purpose of which is to govern the rights of Landlord
and Tenant in such circumstances in the absence of express agreement, shall have no application.

16.2Condemmnation.

16.2.1Complete and Partial Taking. If the whole of the Leased Premises is lawfully taken by
condemnation, eminent domain or in any other manner for any public or quasi-public purpose
{each a “Taking”™), this Lease shall terminate as of the date of such Taking, and Rent shall be
prorated to such date. The date of Taking shall be the date possession of the Leased Premises is
granted to the applicable Governmental Authority or other Person. If less than the whole of the
Leased Premises is subject to the Taking, this Lease shall be unaffected by such Taking;
provided, however, that (a) Tenant shall have the right to terminate this Lease by notice to
Landlord given within ninety (90) days after the date of such taking if ten percent (10%) or more
of the Leased Premises is taken and the remaining area of the Leased Premises is not reasonably
sufficient for Tenant to conduct Tenant Operations, and (b) Landlord shall have the right to
terminate this Lease by notice to Tenant given within ninety (90) days after the date of such
taking if ten percent (10%) or more of the Leased Premises is taken; provided, further, however,
Landlord shall not have the right {0 terminate this Lease unless Landlord also terminates the
leases of any other tenants who have suffered the same extent of Taking as suffered by Tenant.
If either Landlord or Tenant so elects to terminate this Lease, the Lease shall terminate on the
thirtieth (30th) day after either such notice. The Rent shall be prorated to the date of
termination. If this Lease continues in force upon such partial Taking, the Minimum Rent shall
be equitably adjusted according to the remaining rentable areas of the Leased Premises.

16.2.2Proceeds. In the event of any Taking, partial or whole, all of the proceeds of any award,
judgment or settlement payable by the condemning Governmental Authority shall be the
exclusive property of Landlord, and Tenant hereby assigns to Landlord any and all of its right,
fitle and interest in any award, judgment or settlement from the condemning Governmental
Authority; provided, however, that Tenant shall have the right, to the extent that Landlord’s
award, judgment or settlement is not reduced or prejudiced, to claim from the condemning
Governmental Authority (but not from Landlord) such compensation as may be recoverable by
Tenant in its own right for relocation expenses and damage to Tenant’s Property.

16.2.3Landlord’s Restoration Obligation. In the event of a partial Taking of the Leased Premises
which does not result in a termination of this Lease, Landlord shall, at its sole cost and expense,
undertake any restoration or repair to the remaining portion of the Leased Premises necessary for
the Leased Premises to be as nearly as practicable to their condition prior to the Taking. Tenant
shall be responsible at its sole cost and expense for the repair, restoration and replacement of any
Tenant’s Property in connection with the same.

17.REPRESENTATIONS, WARRANTIES AND COVENANTS.

17.1Landlord’s Representations. Warranties and Covenants. Landlord hereby represents,
warrants and covenants to Tenant, as of the Effective Date and at all times duning the Term, that:
(a) Landlord is a limited liability company, duly organized, validly existing and in good standing
under the laws of the State of Nevada, and is duly qualified and in good standing as a foreign
entity in the jurisdictions wherein the nature of the business transacted by it or property owned
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by it make such qualification necessary; (b) Landlord has the valid limited liability company
power to enter into and perform all of its obligations under this Lease and this Lease has been
authorized by all necessary limited liability company action; (¢} there are no known actions, suits
or proceedings pending or, to the best knowledge of Landlord, threatened against Landlord by
any Governmental Authority which would prevent Landlord from completing the transaction
provided for herein; (d) this Lease and the other agreements and instruments contemplated
hereby constitute legal, valid and binding obligations of Landlord, enforceable in accordance
with their respective terms except to the extent such enforcement may be limited by applicable
bankruptcy, insolvency, and other similar laws affecting creditors’ rights generally and general
principles of equity; and (e) that Landlord shall conduct, or cause to be conducted, the live-
entertainment show, known as the pirate show, in the same location adjacent to the Leased
Premises, and in substantially the same form as it is conducted, as of March 2011.

17.2Tenant’s Representations, Warranties and Covenants. Tenant hereby represents, warrants
and covenants to Landlord, as of the Effective Date and at all times during the Term, that: (a)
Tenant is a limited liability company, duly organized, validly existing and in good standing
under the laws of its organization, and is duly qualified and in good standing as a foreign entity

~ in the jurisdictions wherein the nature of the business transacted by it or property owned by it

make such qualification necessary; (b) Tenant has the valid limited liability company power to
enter into and perform all of its obligations under this Lease and this Lease has been authorized
by all necessary corporate action; and (c¢) this Lease and the other agreements and instruments
contemplated hereby constitute legal, valid and binding obligations of Tenant, enforceable in
accordance with their respective terms except to the extent such enforcement may be limited by
applicable bankruptcy, insolvency, and other similar laws affecting creditors’ rights generally
and general principles of equity.

18.SUBORDINATION.

18.1Subordination of Tenant’s Interest. This Lease and Tenant’s interest in the Leased Premises
is subordinate to any lien, mortgage or deed of trust now or hereafter placed, charged or enforced
against the Leased Premises or the Property (collectively, a “Mortgage™), provided that such
subordination shall be conditioned wpon Tenant’s right to quict possession of the Leased
Premises during the Term not being disturbed. If a Mortgagee (“Mortgagee” means the
mortgagee under a mortgage or beneficiary under a deed of trust holding a lien encumbering the
Property or any part thereof) requests a reasonable subordination, non-disturbance and
attornment agreement, Landlord shall pay Tenant's reasonable costs and expenses incurred in
connection therewith, and Landlord agrees to obtain a subordination, non-disturbance and
attornment agreement from any current and future Mortgagee in a form reasonably acceptable to
Tenant and such Mortgagee. In the event Landlord is unable to obtain a subordination, non-
disturbance and attornment agreement in a form reasonably acceptable to Tenant and executed
by Landlord and the current Mortgagee within thirty (30) days after Tenant’s request, Tenant
shall have the right to terminate this Lease.

18.2Attornment. Tenant shall, in the event any proceedings are brought for the foreclosure of the
Leased Premises or in the event of exercise of the power of sale under any Mortgage covering
the Leased Premises, attorn to the purchaser upon such foreclosure or sale, and recognize such
purchaser as the Landlord under this Lease.
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19.MISCELLANEOUS.

19.1Certificates. At any time, and from time to time, within thirty (30) days after notice of
request by either party, the other party shall execute, acknowledge, and deliver to the requesting
party or to such other recipient as the notice shall direct, a statement: (a) certifying that this
Lease is unmodified and in full force and effect, or, if there have been any modifications, that it
is in full force and effect, as modified in the manner specified in the statement; (b) stating the
date to which the Rent and any other charges have been paid in advance; (c) acknowledging that
there are not, to the non-requesting party’s knowledge, any uncured defaults on the party of the
requesting party hereunder, or specifying such defaults if they are claimed; and (d) containing
such other information regarding this Lease as the requesting party reasonably requests. The
statement shall be such that 1t can be relied on by any auditor, creditor, commercial banker, or
investment banker of either party and by any prospective encumbrancer of the Leased Premises,
or of all or any part of Tenant’s or Landlord’s interests under this Lease. A party’s failure to
execute, acknowledge and deliver the certified statement described above within the specified
time shall constitute acknowledgment by such party to all persons entitled to rely on the
statements that the Lease is unmodified and in full force and effect, that the Rent and other
charges have been duly and fully paid to and including the respective due dates immediately
preceding the date of the notice of request, that such information regarding this Lease set forth
therein is true and complete, and shall constitute a waiver, with respect to all persons entitled to
rely on the statement, of any defaults that may exist before the date of notice.

19.2Signage. Throughout the Term, Landlord shall, at no additional expense to Tenant: (a)
provide directional signage from the Hotel Casino and within the Property to the Leased
Premises, and (b) include Tenant on all digital marquees, including prominent exposure on the
primary marquee. As part of Tenant's Work, Tenant shall have the right to install signage on the
exterior wall of the Leased Premises, subject to the mutual agreement of the Parties. Without
limiting the foregoing, Tenant shall be afforded an equal opportunity to advertise in all of
Landlords’ advertising featuring other restaurant or bar/lounge tenants at the Property and at
equal cost to other tenants.

19.3Waiver of Rights. Failure to insist on compliance with any of the obligations and covenants
hereof shall not be deemed a waiver of such agreements, obligations and covenants, nor shall any
waiver or relinquishment of any right or power hereunder at any one or more time or times be
deemed a waiver or relinquishment of such rights or powers at other times. Exercise of any right
or remedy shall not impair Landlord’s or Tenant’s right to any other remedy.

19.4Assignment; Sublease. Notwithstanding any references herein to successors, assigns,
subtenants and licensees, Tenant shall not assign or in any manner transfer, sublease, mortgage,
pledge, hypothecate or encumber this Lease or any right, option or interest of Tenant herein,
without the prior writien consent of Landlord, which consent shall not be unreasonably withheld,
conditioned or delayed; provided, however, in all cases, the proposed assignee, sublessee,
transferee, mortgagor or pledgor must, at a minimum, be approved by Landlord’s compliance
committee. No assignment shall release Tenant of any of its obligations under this [.ease or be
construed as, or constitute a waiver of, any of Landlord’s rights or remedies hereunder. Landlord
will accept Rent and other amounts due and payable by Tenant pursuant to this Lease directly
from a sublessee of Tenant. The acceptance of Rent by Landlord from any other person shall not
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be deemed to be a waiver of any provision of this Lease or consent to the assignment of Tenant’s
interest in this Lease. Absent a written agreement to the contrary which is executed by Landlord,
no assignment, sublease, mortgage, pledge, hypothecation or encumbrance of this Lease by
Tenant shall act as, or affect a release of, Tenant from any of the agreements, obligations and
covenants of this Lease to be performed by Tenant hereunder. Without limiting the foregoing, it
is understood and agreed that neither this Lease nor the leasehold interest created hereunder shall
pass by operation of law under any state or federal insolvency, bankruptcy or inheritance act, or
any similar law now or hereafter in effect, to any trustee, receiver, assignee for the benefit of
creditors, heirs, legatees, devisees, or any other Person whomsoever without the prior written
consent of Landlord. Notwithstanding anything to the contrary contained herein, Tenant may,
without Landlord’s prior written consent, assign or sublease this Lease (i) Senor Frogs Las
Vegas, LLC, a Nevada limited liability company, (ii) to a Tenant Affiliate, (ii1) in connection
with a sale of all or substantially all of the Tenant Operations, or (iv) the merger or consolidation
of Tenant with another entity.

19.5Quiet Enjoyment; Right of Access. Tenant shall lawfully, peaceably, and quietly have, hold,
occupy and enjoy the Leased Premises during the Term without hindrance or ejection by
Landlord or by any persons lawfully claiming under Landlord. Notwithstanding the foregoing,
Landlord and its authorized agents and representatives shall be entitled to enter the Leased
Premises with reasonable notice, or immediately in the case of emergency, for the purpose of (a)
observing, posting or keeping posted thereon notices provided for hereunder or required by
Applicable Laws, or such other notices as Landlord may reasonably deem necessary or
appropriate, {b) reasonably inspecting the Leased Premises, (c) exhibiting the Leased Premises to
prospective purchasers or tenants; provided, however, Landlord shall not exhibit the Leased
Premises to tenants prior to the last twelve (12) months of the Term, and (d) making repairs to
the Leased Premises required by Landlord hereunder and reasonably performing any work upon
the Leased Premises in accordance with the terms hereof.

19.6Notices. Any notice or other communication required or permitted to be given by a party
hereunder shall be in writing, and shall be deemed to have been given by such party to the other
party or parties (a) on the date of personal delivery, (b) on the date delivered by a nationally
recognized overnight courier service when deposited for overnight delivery, (c) on the next
Business Day following any facsimile transmission to a party at its facsimile number set forth
below; provided, however, such delivery is concurrent with delivery pursuant to the provisions
of clauses (a), (b) or (d) of this Section 19.6, or (d) three (3) Business Days after being placed in
the United States mail, as applicable, registered or certified, postage prepaid addressed to the
following addresses (each of the parties shall be entitled to specify a different address and/or
contact person by giving notice as aforesaid):

If to Landlord: Treasure Island, LLC
3300 Las Vegas Blvd., South
Las Vegas, NV 89109
Attn: Najam Khan
Facsimile: 702-894-7680
E-mail: nkhan@treasureisland.com

With a copy via facsimile to:
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Brad Anthony, General Counsel
Facsimile: 702-894-7295
E-mail: banthony@treasureisiand.com

If to Tenant; Rose, LLC
8301 E. Prentice Ave., Suite 210
Greenwood Village, CO 80111
Attn: Susan Markusch
Facsimile: 303-221-5501
E-mail: susan@gdare.com

With a copy to:

Operadora Andersons S.A. de C.V
Boulevard Kukulkan km 14.2
Cancun, Mexico

C.P. 77500 Zona Hotelera

19.7Entire Agreement. This Lease constitutes the entire agreement between the parties hereto
pertaining to the subject matter hereof and supersedes all prior agreements, understandings,
negotiations, and discussions, whether oral or written.

19.8Severability. If any part of this Lease is determined to be void, invalid or unenforceable,
such void, invalid, or unenforceable portion shall be deemed to be separate and severable from
the other portions of this Lease, and the other portions shall be given full force and effect, as
though the void, invalid or unenforceable portions or provisions were never a part of the Lease.

19.9Amendment. Modification and Waiver. No supplement, modification, waiver or termination
of this Lease shall be binding unless executed in writing by both parties. No waiver of any of the
provisions of this Lease shall be deemed or shall constitute a waiver of any other provisions
(whether or not similar), nor shall such waiver constitute a continuing waiver unless otherwise
expressly provided.

19.10Headings. Section or Subsection headings are not to be considered part of this Lease and
are included solely for convenience and reference and shall not be held to define, construe,
govern or limit the meaning of any term or provision of this Lease. References in this Lease to a
Section or Subsection shall be reference to a Section or Subsection of this Lease unless otherwise
stated or the context otherwise requires.

19.11Governing Law; Jurisdiction; Litigation. This Lease has been prepared, executed and
delivered in, and shall be interpreted under, the internal laws of the State of Nevada, without
giving effect to its conflict of law provisions. Each of the parties hereto irrevocably and
unconditionally waives any objection to the laying of venue of any action, suit or proceeding
arising out of this Lease or the transactions contemplated hereby in (a) the courts of the State of
Nevada, Clark County, or (b) the United States District Court for the District of Nevada, and
hereby further irrevocably and unconditionally waives and agrees not to plead or claim in any
such court that any such action, suit or proceeding brought in any such court has been brought in
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an inconvenient forum. The parties hereto waive trial by jury in any action or proceeding brought
in connection with this Lease.

19.12Interpretation. This Lease is to be deemed to have been prepared jointly by the parties
hereto, and if any inconsistency or ambiguity exists herein, it shall not be interpreted against
either party but according to the application of rules of the interpretation of contracts, if such an
uncertainty or ambiguity exists. Each party has had the availability of legal counsel with respect
to its execution of this Lease.

19.13Third Persons. Nothing in this Lease, expressed or implied, is intended to confer upon any
Person other than the parties hereto any rights or remedies under or by reason of this Lease.

19.14Attorneys’ Fees. In the event any party incurs legal fees or other costs to enforce any of the
terms of this Lease, to resolve any dispute with respect to its provisions, or to obtain damages for
breach thereof, whether by prosecution or defense, the unsuccessful party to such action shall
pay the prevailing party’s reasonable expenses, including reasonable attorneys’ fees and costs,
incurred in such action.

19.15Binding Effect. This Lease and the agreements set forth herein shall be binding upon the
heirs, executors, successors and permitted assigns of the parties hereto.

19.16Brokers. Landlord and Tenant hereby represent and warrant that they have no dealings
with any broker or agent in connection with this Lease and covenant to pay, hold harmless and
indemnify each other from and against any and all cost, expense or liability for any
compensation, commissions and charges claimed by any broker or agent with respect to this
Lease or the negotiation thereof.

19.17Recording. Neither Landlord nor Tenant shall record this Lease. Landlord and Tenant
agree to execute, acknowledge and deliver at any time after the date of this Lease, at the request
of the other party, a short-form memorandum of this Lease suitable for recording, setting forth
the Lease Term, the extension options and such other provisions of this Lease as Landlord and
Tenant shall reasonably deem appropriate, and such short-form memorandum may be recorded at
Landlord’s or Tenant’s option.

19.18Counterparts. This Lease may be executed in any number of counterparts, each one of
which so executed shall be deemed an original, and all of which shall together constitute one and
the same agreement. A facsimile signature shall have the same effect as an original signature.

19.19Force Majeure. Neither party shall be deemed in breach hereunder and neither shall be
liable to the other if either fails to perform any of its obligations hereunder by reason of any fire,
earthquake, flood, epidemic, accident, explosion, labor dispute, riot, civil disturbance, act of
public enemy or terrorism, embargo, war, act of God, any municipal, county, state or national
ordinance or law, any executive or judicial order, or similar event beyond such party’s control
(financial inability excepted) (each a “Force Majeure Event™); provided, however, that no party
shall be entitled to relief under this Section 19.19 unless such party shall have given the other
party reasonable notice of such Force Majeure Event.
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19.20Landlord’s Default. Landlord agrees that should it commit any default under this Lease,
which default it fails to cure within thirty (30) days after written notice from Tenant specifying
such failure (provided, however, that notice shall not be required in the event of an emergency,
and that if it is impossible to cure such failure within said thirty (30) day period, Landlord shall
not be deemed in default if Landlord commences the curing thereof within said thirty (30) day
period and diligently pursues such cure to completion within ninety (90) days), Tenant may, at
its election, without waiving any claim for breach of agreement, and without notice to Landlord,
cure such default for the account of Landlord. In that event, Landlord will reimburse Tenant for
all costs incurred by Tenant in curing such default, so far as the same are reasonable in amount.
Such reimbursement to Tenant shall be due and payable by Landlord on demand. If not paid by
Landlord on demand, Tenant shall have the right to set off all such costs, plus interest at the
Lease Interest Rate, against all Minimum Monthly Rent, Percentage Rent or other amounts
payable by Tenant hereunder next coming due and payable under the Lease until all such costs
have been so set off.

19.21 Exclusion of Certain Parties. The parties acknowledge that neither Phil Ruffin nor any
related enterprise apart from Licensor, individually or collectively, is a party to this Agreement
or any exhibit or agreement attached hereto. Accordingly, the parties hereby agree that in the
event (i) there is any alleged breach or default by any party under the Agreement or any exhibit
or agreement attached thereto, or (i1) any party has any claim arising from or relating to any such
agreement, no party, nor any party claiming through it (to the extent permitted by applicable
law), shall commence any proceedings or otherwise seek to impose any liability whatsoever
against Mr. Ruffin or any related enterprise by reason of such alleged breach, default, or claim.
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IN WITNESS WHEREOT, the parties hereto have executed this Lease on the Effective
Date. :

LANDLORD:

TREASURE ISLAND, LLC,
a Nevada limited habitity company

By: i 7
Name: Phri] Rulfn
Its: 8 iampoor

TENANT:

ROSE, LLC,
a Colorado limited hability company

By: Rose Management, Inc.,
Its Manager

Name: __Elisapidh Gid
Its: Yice Prestdant

26

ROSE000026
000293

000293



EXHIBIT “A”

LEASED PREMISES
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EXHIBIT *“B”

CERTIFICATE OF COMMENCEMENT

This Certificate of Commencement is entered into by and between Treasure Island, LLC and
Rose, LLC, and is with respect to that certain Lease Agreement, dated , by and between
Treasure Island, LLC and Rose, LLC, for premises located at 3300 Las Vegas Boulevard South,
Las Vegas, NV 89109. This Certificate of Commencement is not in any way intended to modify
any of the terms of the Lease. All capitalized terms not otherwise defined therein shall have the
meaning ascribed to them in the Lease.

1. Acceptance of Premises. Tenant has accepted possession of the I.eased Premises,
is the actual occupant in possession of the Leased Premises and has not sublet,
assigned or otherwise transferred its interest in the I.eased Premises.

2. Lease Term. The Initial Term commenced on , is presently in force,
and is scheduled to expire on

3. Opening for Business. Tenant opened for business on

4. Commencement Date. Tenant’s obligation to pay Rent under the Lease
commenced on , which shall be the Commencement Date.

5. Amendments. The Lease has not been modified, altered or amended in any

respect, except for (indicate “None” if none)

LANDLORD:

TREASURE ISLAND, LLC,
a Nevada limited liability company

By:
Name:
Its:

TENANT:

ROSE, LLC,
a Colorado limited liability company

By: Rose Management, Inc.,
Its Manager

By:
Name:
Its:
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EXHIBIT “C”

FURNITURE FIXTURES AND EQUIPMENT

All furniture, fixtures and equipment existing in the Leased Premises as of March 2011 shall be
delivered to Tenant in good working order on the Delivery Date, except for the following items,
which may be removed from the Leased Premises by Landlord prior to the Delivery Date:

e @ ¢ & 9 ¢ o @

Double burner woks (2)

Tempura deep fryer (three compartment)
Cleveland double stack gas steamer

Gas fired rice cookers (4)

Lobster tank

Berkel vacuum sealer

All sushi equipment

Traulsen Saki refrigerator
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FIRST AMENDMENT TO LEASE AGREEMENT

This Lease Amendment (“*Amendment”) is made and entered into as of thisf'_ﬁ?_%_ day of ( 2(,4‘ .
2011, by and between TREASURE ISLAND, LLC, a Nevada limited liability company (“Landlord™),
and ROSE, LLC, a Colorado limited liability company (“Tenant™).

WHEREAS the Partics entered into a Lease effective April 13,2011; and

WHEREAS Tenant desires to modify the Lease to reserve a portion of the Leased Premises for
the purpose of retail sales; and

WHEREAS Landlord is agreeable to that vse;

NOW THEREFORE for the consideration set forth herein and other good and valuable

consideration, the receipt and sufficiency of which is hereby acknowledged, it is hereby agreed as
follows:

1. Landlord agrees that Tenant may conduct retail operations on the Leased Premises,
Therefore, Section 7.1 of the Lease Agreement shall be modified to read as follows:

Tenant may use the Leased Premises for the purpose of conducting thereon the operation
of a bar, lounge, restaurant and/or nightclub serving Mexican food and international food;
that may feature live entertainment and/or pre-recorded music and disc jockeys, dancing,
bottle service, live entertainment and private events; and that may offer retail sales
services, Tena&nt may also use the Leased Premises for other purposes with Landlord’s
prior written consent, which will not be unreasonably withheld, conditioned or delayed.
Tenant agrees it shall not serve breakfast in the Leased Premises. Tenant agrees it shall
not operate within the Leased Premises a Hawaiian-themed restaurant.

2. The Parties shall include retail sales in the calculation of Gross Sales for the purposes of
rent calculation. Therefore, Section 3.1 of the Lease Agreement shall be modified as follows:

Section 3.1(B){xiii) shafl be eliminated in its entirety.

-3 The Parties agree that Landlord shall have the right to offer complimentary
meals/admission to its customers or employees. Therefore, Section 7 of the Lease Agreement shall be
modifted as follows:

~Section 7.10 shall be added with the following text:

Landlord shall have the right to offer complimentary meals and
admission to its patrons and employees. Tenant shall bill such meals to
Landlord with a forty percent (40%) discount applied. Any such bill
shall be paid within thirty (30) days.

4. The Parties agree that maintenance of an “A* health code rating is vital to operation of
the Leased Premises. Therefore, Section 7 of the Lease Agreement shall be modified as follows:

Section 7.11 shall be added with the following text:
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3.

Tenant hereby acknowledges that the Clark County Health District
{*Health District”) inspects restaurants located in Clark County, Nevada,
for the purpose of noting violations of the Health District’s codes,
standards and/or rules relative to the sanitary operation of restaurants
(*Violation™). As a result of such inspections, the Health District issues
ratings of A, B, C, D, and F (with A being the highest rating and F being
the lowest, each a “Rating”). Landlord and Tenant hereby agree that
restaurants located in first class resort/hotel facilities must meet all of the
Health District’s codes, standards and/or rules and operate in the safest,
most sanitary way possible. As a result, Landlord and Tenant hereby
agree that an “A” Rating is necessary for Tenant’s Restaurant to be
operating in accordance with the operation of a first class resort/hotel
facility. Therefore, if Tenant’s Rating relative to Tenant’s Restaurant is
downgraded below an “A,” and without limiting any other provision of
this Lease Agreement, the following shall apply:

A) For the first instance of a rating downgrade, Tenant
shall have 48 hours from such downgrading fo
commence correction of each Violation and fo request
the Health District to reinspect the Leased Premises.
Such request shail be in writing with a copy forwarded
to Landlord. All such violations must be fully cured
within 30 days. Should a violation prove impossible to
cure within 30 days, Tenant must submit to Landlord a
written statement as soon as possible explaining the
reasons why such cure is impossible and how long is
necessary to effect a cure, If, after attempting to cure ali
violations, the Health District does not reinstate the
requisite “A” rating, Tenant shall be considered in
material breach of this Agreement.

B) Should Tenant’s rating be downgraded a second time
within 1 calendar year of the first downgrade, or should
Tenant ever receive a third downgrade, irrespective of
how much time has passed, Tenant shall be considered
in material breach of this Agreement.

000300

Except as otherwise set forth herein, the terms and conditions of the Lease Agreement
shall remain in full force and effect.

IN WITNESS WHEREOF, Landiord and Tenant have signed and sealed this Amendment of
Lease as of the date first written above.

Landlord:

Tenant:

Treasure Island, LLC - Rose, LLC

By: Rose Management, Inc., Manager

By: /@411\—- By:  C0hsbbadetd

.y Y Cl26beih Goldh, Vice Freslont
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SECOND AMENDMENT TO LEASE AGREEMENT

WHEREAS Treasure Island, LLC (“Landlord”} and Rose, LLC (“Tenant”)
(collectively the “Parties”) entered into that certain Lease Agreement (“Agreement”)
dated April 13,2011 and Amended by that certain document entitled First Amendment to
Leas Agreement (“Amendment”) dated October 10, 2011;

WHEREAS the Parties desire to further amend the Agreement;

NOW, THEREFORE, in consideration of the terms, covenants, conditions, and
provisions set forth in that Agreement, and other good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, it is mutually agreed by and
between the Parties that:

1, Pursuant to Section 3.4 of the Agrcément, Landlord has provided Tenant with a
total of $2.5 Million (the “Landlord Contribution™).

2. The Parties agree that lines 8 and 9 in Section 3.4 shall be modified so that
instead of “the Net Income” Tenant shall deliver to Landlord eighty percent
(80%) of Net Income on a quarterly basis, provided that, as set forth in the last

sentence of Section 3.4, in no instance shall this quarterly repayment amount be
Iess than $300,000.00.

3. Tenant acknowledges and agrees that this repayment obligation is in no way
preconditioned upon the success of Tenant’s venture. '

4. Except as otherwise set forth herein, the terms and conditions of the Lease
Agreement shall remain in full force and effect.

WHEREAS, IN WITNESS WHEREOF, the Parties have signed this
Acknowledgement as of the date first written above.

Treasure Island, L1.C ‘Rose, LLC "

By: Rose Management, Inc., Manager

By: Dpoberl Al

Elizabeth Gold, Vice President
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THIRD AMENDMENT TO LEASE AGREEMENT

WHEREAS Treasure Island, LLC (“Landlord”) and Rose, LLC (“Tenant™) (collectively
the “Parties™) entered into that certain Lease Agreement (“Lease”) dated April 13, 2011, which
was first Amended by that certain document entitled First Amendment to Lease Agreement
{“First Amendment™) dated October 10, 2011, and which was further Amended by that certain
document entitled Second Amendment to Lease Agreement (“Second Amendment”) dated
December 22, 2011;

WHEREAS the Parties desire to further amend the Agreement; and

WHEREAS Landlord desires to reserve a portion of the leased premises (*Premises™) for
the installation of gaming devices and surveillance equipment; and

WHEREAS Tenant is agreeable to the installation, operation, and maintenance of the
gaming devices by Landlord;

NOW, THEREFORE, in consideration of the terms, covenants, conditions, and -
provisions set forth in that Agreement, and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, it is mutually agreed by and between the Parties
that:

I. Landlord hereby reduces the space leased to Tenant as necessary for the installation,
operation, and maintenance of ten (10) gaming devices to be located in the main bar
adjacent to the casino. The location of such reserved space is depicted in Exhibit “A”
attached hereto.

2. Landlord and Tenant agree to jointly occupy a portion of the Premises as defined in the
Lease for the installation, operation, and maintenance of surveillance equipment as
depicted in Exhibit “B” attached hereto.

3. Tenant grants to Landlord a non-exclusive right of access to the Premises for installation,
operation, and maintenance of the gaming devices and related surveillance equipment in
a manner so as not to interfere with Tenant’s Use of the Premises as set forth in Section 7
of the Lease.

4. Landlord, at its sole cost and expense, shall be responsible for the installation, operation,
and maintenance of the gaming devices. Landlord shall be responsible for the costs and
expense of installing, operating, and maintaining the surveillance equipment involved in
monitoring the gaming devices.

5. Tenant’s employees shall be responsible for providing change when requested by
customers to enable the customers to play the paming devices, taking appropriate steps to
prevent minors from playing or loitering near the gaming devices, and contacting
Landlord’s slot personnel in the event of any equipment malfunctions, problems, or
disputes relating to the operation of the gaming device as soon as commercially
reasonable upon discovering or being notified by a customer of an equipment failure or
dispute. The provision of these services by Tenant is not a violation of Section 7 ot the
Lease :

ROSE000034
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6. Tenant shall permit the installation of signage as reasonably determined by Landlord or
required by governmental agencies for the operation of the gaming devices provided such
signage does not materially interfere with or hamper the operation of Tenant’s business
as reasonably determined by Tenant.

7. Tenant shall not provide complimentary food and beverage to customers which in any
manner is related to the playing of the gaming devices by the customers.

8. Landlord agrees that it shall not perform, or cause to be performed, any act that will
negatively impact Tenant’s ability to keep and maintain its licensing.

9, Inthe event the presence of the gaming devices in the Premises materially and adversely
disrupts the operation of the business in the Premises, Landlord agrees to meet with
Tenant within ten (10) days to discuss the continued operation or possible removal of the
gaming devices. If, after meeting, the disruption is not resolved, Landlord agrees to
remove the gaming devices, and restore the space to an operable condition.

10. Landlord shall comply at its expense with all applicable Federal, State, or local laws,
ordinances, or regulations that relate to the use of the gaming devices. Tenant agrees to
cooperate with Landlord and adjust its business practices when necessary to enable
Landlord to comply with its legal obligations as set forth herein, provided such
adjustments do not materially interfere with or hamper the operation of Tenant’s business
as reasonably determined by Tenant. '

11, Except as is attributable to Tenant’s gross negligence or willful misconduct, Landlord
hereby covenants and agrees to indemnify, save, and hold Tenant, its parent, subsidiaries,
subtenants, and affiliates, and their officers, directors, shareholders, and employees fres,
clear, and harmless from any and all liabilities, losses, costs, expenses (including
attorney’s fees), judgments, claims, liens, fines, penalties, and demands of any kind
whatsoever in connection with, arising out of, or in any way relating to the installation,
operation, and maintenance of Landlord’s gaming devices, or the presence of said devices
within the premises,

12. Except as set forth herein, the terms and conditions of the Lease shall remain in full force
and effect. :

IN WITNESS WHEREOF, the Parties have signed this Third Amendment as of this day
of April, 2012,

Treasure Isiand, LLC Rose, LLC

By: Rose Management, Inc., Manager

"‘By: __ By: U‘MM

el Elizabeth Gold, Vice President
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FOURTH AMENDMENT TO LEASE AGREEMENT

WHEREAS Treasure Island, LLC (*Landlord™) and Rose, LLC (“Tenant”)
(collectively the “Parties”) entered into that certain Lease Agreement (“Agreement™)
dated April 13,2011 and Amended by those certain documents entitied First Amendment
to Lease Agreement (“Amendment 1”) dated October 10, 2011, Second Amendment to
Lease Agreement (“Amendment 2) dated December 22 2011, and Third Amendment to
Lease Agreement (“Amendment 3”) dated April 20,2012,

WHEREAS said Agreement imposes certain obligations upon the Parties with
respect to funding initial improvements to the Leased Property and repayment of said
funds;

WHEREAS Tenant has partially repaid certain monies lent to it pu:suant to
Section 3.4 of the Agreement; and

WHEREAS the Parties desire to further amend the Agreement as amended;

NOW, THEREFORE, in consideration of the terms, covenants, conditions, and

+provisions set forth in that Agreement, and other good and valuable consideration, the

receipt and sufficiency of which is hereby acknowledged, it is mutually agreed by and
between the Parties that:

I. Pursuant to Section 3.4 of the Agreement, Tenant secured all required
construction permits, Landlord provided Tenant with a total of $2.5 Million (the
“Landlord Contribution™), and Tenant is obligated to repay the Landlord
Contribution irrespective of the success of its venture.

2. The Parties now desire to further alter Section 3.4 of the Agreement, to require
that 6% interest apply to the remainder balance of the Landlord Contribution, as
set forth in Exhibit A attached hereto. This balance, at the titne of this writing, is
Two Million One Hundred Fifty Thousand dollars ($2,150,000.00).

3. Landlord and Tenant hereby amend Section 3.4 of the Agreement to provide that
instead of repaying to Landlord the Landlord Contribution on a quarterly basis in
an amount equal to the greater of a) all Net Income (as defined in the Agreement),
or b) $300,000.00 per quarter until the Landlord Contribution has been fully
repaid, Tenant shall instead repay to Landlord the Landlord Contribution on a
monthly basis in an amount equal to $50,000, with interest as set forth in Section
2 above, until the Landlord Contribution has been fully repaid , specifically via
forty nine (49) payments of Fifty Thousand dollars ($50,000.00) and one (1)
payment of Forty Thousand Eight Hundred and Thirty Nine dollars ($40,839),
payable on or before the fifteenth day of each month from April, 2013, through
May, 2017. The Parties acknowledge the first $50,000 payment has been made.
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4, The Parties agree that any further missed payments under Section 3.4 will result
in default per the terms of the Lease.

5. Except as otherwise set forth herein, the terms and conditions of the Lease
Agreement shall remain in full force and effect.

WHEREAS, IN WITNESS WHEREOF, the Parties have signed this
Acknowledgement as of the date first written above.

Treasure Island, L1.C Rose, LLC
@U‘/\ By: Rose Management, Inc., Manager
By: : By: _ ?Q"»,M M _
Af’(" | 1€, bz Elizfbeth Gold, Vice President
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EXHBIIT A
Treasure Island
Senor Frogs Note Amoriization
4/15/F3
Lont Amouit 52,200,080
Anrnst Interest Rate 0.06
Loun Term 0
First Payment Date 41813
Mouthiy Payment (1.49) 530,00
Monshly Poyment {$50) S4e.830
# of Paymeent  DueDate Pavment Interest ~ Principmi Balreice
o SLI00.000
1 4713413 550,000 $11,000 330000 $2.164.000
2 SN513 ] $0,040 16,805 39,195 2,121,865
3 LRk 50,000 10,609 39391 2082414
4 HETZ 0,000 6412 0588 2,M42.826
5 871513 0000 16,219 30,748 2,005,040
& 9/1813 30,008 0,13 39,088 1,963,055
7 107503 10,800 2815 40,185 1,922,821
B 1HSm3 50,000 9644 0386 - LES2ARS
® 121513 30,000 2412 40,588  LB4L.897
10 171514 50,000 9,300 40,791 1801107
T 215054 0,000 5,006 40994  -1,765,113
12 315114 s5,000 8,601 41199 1L,TIESM3
i3 411514 50,000 8,595 41,495 1,672,508
4 IS 50,006 8,388 41612 1,535,595
15 67551044 0,000 3372 41,831 1.504,075
16 T34 50,060 2970 42030 1,552,045
17 - BN 50,080 7,760 £2540  L309,805
1% $/15/1% 50,000 7,550 42,431 1467,354
19 1615414 56,000 7,337 42,863 1,424,691
2 NAF4 36,600 KA 42,877 1,381,814
2¥ 1415444 56,000 6909 43,091 1,338,724
22 11545 50000 5,694 43,306 LIns 417
23 213418 0,000 6477 433523 1251894
24 NSNS 50,000 255 43,741 1.208.154
s 4415115 50,000 6,041 43,959 1,164,193
36 S5AA5115 50,000 5821 44179 L0108
27 a0 50,000 5,600 44,400 LOT5,616
> 1 TS 56,060 5378 44622 1,030,994
29 RI15/18 50,060 5133 44,845 986 149
30 15518 50,000 493t 45,065 Sa1,07%
3 wisns §0.000 &763 43295 895,785
32 A 50000 4,479 45,521 830,254
33 tansns 0000 4,284 45,749 BOS315
33 118716 50,000 4,023 23577 738,538
35 R 50,0006 3,793 45,207 712,330
35 1808 50,000 3,962 46438 663,592
3IF 41156 50,000 3315 46,471 619,221
ag 51316 50,000 3,095 A6.904 317
39 61316 30,040 2,862 47,138 325170
A1 Ths6 50,000 2626 4737 477,805
%1 8151a 30,080 2359 472,611 430,194
2 W 50,000 715 21249 FELI4E
43 USRS 50,000 1,912 43,088 334,257
44 115146 Saoa0 1621 43,329 285,928
a5 12N 50,600 1435 48,370 237,358
46 115/87 58,006 LERT 48,813 188,544
47 W87 50,608 D43 40087 130487
48 3157 56,080 697 45303 80,185
4% 57 #0000 451 49,349 40,635
0 311347 40,839 203 {3,636 {®)
S290.839 52,200,000

32490535
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FIFTH AMENDMENT TO LEASE AGREEMENT

WHEREAS Treasure Island, LLC (“Landlord”) and Rose, LLC (“Tenant”) (collectively
the “Parties”) entered into that certain Lease Agreement (“Agreement”) dated April 13, 2011 and
Amended by those certain documents entitled First Amendment to Lease Agreement
(*Amendment 1”) dated October 10,2011, Second Amendment to Lease Agreement
(“Amendment 2”) dated December 22 2011, Third Amendment to Lease Agreement
{(“Amendment 3”) dated April 20, 2012, and Fourth Amendment to Lease Agreement
(“Amendment 4”) dated April 18, 2013.

WHEREAS the Parties desire to further amend the Agreement as amended;

NOW, THEREFORE, in consideration of the terms, covenants, conditions, and
provisions set forth in the Agreement as amended and herein, and other good and valuable
consideration, the recetpt and sufficiency of which is hereby acknowledged, it is mutually agreed
by and between the Parties that:

1. The Parties agree Section 2.3 is amended and replaced as follows:

“Tenant may extend the Term of this Lease for four (4) additional periods of five (5)
years (each, an “Additional Term”) by providing written notice to Landlord not later than
one hundred eighty (180) days prior to the expiration date of the Initial Term or that
Additional Term {each, an “Option”). Minimum Annual Rent for the Option terms is set-
forth in Section 3.1{A), herein. Minimum Annual Rent for the third and fourth Option
terms shall be equal to 105% of the Minimum Annual Rent payable by Tenant during the
period immediately preceding the applicable Option period.”

2. The Parties agree Section 3.1(A) is amended, effective April 15, 2014, and replaced as
follows: '

“Minimum annual rent in the amount of Three Hundred Ninety Nine Thousand Dollars
($399,000) per annum payable in monthly instaliments of Thirty Three Thousand Two
Hundred Fifty Dollars ($33,250) in advance upon the first day May, 2014, and continuing
thereafter through April, 2021 (such monthly installment being hereinafter called
“Minimum Monthly Rent”). Upon the first (1*) date of the first Option Term, Minimum

Monthly Rent shall be increased to Fifty Four Thousand Six Hundred Dollars ($54,600), T

and upon the first day of the second Option Term, Minimum Monthly Rent shall be
increased to Fifty Seven Thousand Three Hundred Thirty Dollars ($57,330). Minimum
Monthly Rent for further renewal terms shall be calculated pursuant to Section 2.3, If the
Commencement Date is other than the first day of a month, Tenant shall pay on the
Commencement Date a prorated partial Minimum Monthly Rent for the prior to the first
day of the next calendar mon
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3. The Parties agree Section 5.1 is amended to include the following:

“Notwithstanding anything to the contrary contained herein, Landlord and Tenant agree
Tenant Additional Alterations shall include without limitation such alterations, additions
or improvements to the Leased Premises, at no cost to Landlord, as are necessary to
accommodate within the Leased Premises the operation by Tenant of an additional
Mexican-themed business complementary to, consistent with, and in conjunction with
Sefior Frog’s (which name and concept shall be approved by Landlord, but, for example,
The Big Deck at Sefior Frog’s) (“Complementary Use”).”

4. The Parties agree Section 7.1 is amended to include the following:

“In addition to the foregoing, Tenant may use, upon receiving Landlord’s consent, the
Leased Premises as set forth herein for the Complementary Use. In no instance shall
Tenant’s Complementary Use operate as a sports bar, private club, separate nightlife
vemue, or permit any use not specifically permitted in this Section 7.1.”

5. The Parties agree that Section 7.4 shall be modified to add the following phrase to the
end of the first sentence of Section 7.4:

“, provided that the main level of the Leased Premises shall be operated a minimum of 11
hours per day, unless business dictates otherwise, in which instance the Parties shall meet
to determine the acceptable hours of operation.”

000312

6. The Parties agree Section 7.7 is amended to include the following:

“In addition, the Trade Name may include the approved operating name of a
Complementary Use conducted by Tenant.”

7. The Parties agree Section 17.1 is amended to remove existing item (e), which
encompasses Landlord’s representation, warranty and covenant to Tenant that, as of the
Effective Date and at all times during the Term, Landlord shall conduet, or cause to be
conducted, the live-entertainment show, known as the pirate show, in the same location - .
adjacent to the Leased Premises, and in substantially the same form as it was conducted, o
as of March 2011.

8. The Parties agree Section 19.2 is amended to include the following:

“In addition, Tenant shall have the right to install signage on the exterior of the Leased
Premises identifying its Complementary Use business, subject to Landlord’s reasonable
approval and Clark County approval as to such exterior signage. For purposes of this
Section 19.2, all signage and advertising available to Tenant shall be available to be
shared between Subtenant and the Complementary Use business.”

ROSE000040
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9. The Parties agree the Lease is amended to include the following new Section 20 for the
benefit of Sefior Frog’s Las Vegas, LLC, a current subtenant of Tenant (“Subtenant™):

a. Provided there is a Sublease in full force and effect between Tenant and Subtenant
(“Sublease™), and Subtenant is not in default under such Sublease (beyond any period given the
Subtenant under the Sublease to cure any default) then:

I. Subtenant’s right of possession to the subleased portion of the Leased
Premises and Subtenant’s other rights arising out of such Sublease as defined by Tenant and
Subtenant as part of such Sublease shall not be affected or disturbed by the Landlord in the
exercise of any of its rights under the Lease or the obligations which it secures subject to
Landlord’s right to demand a new leasing agreement with Subtenant as outlined below. To the
extent the Lease Agreement is terminated by Landlord due to a default by Tenant and Subtenant
is not in default under the Sublease, Subtenant and Landlord will enter into negotiations for a
new leasing agreement for either the subleased portion of the Leased Premises or the entire
Leased Premises in Landlord’s discretion and in a form acceptable to Subtenant and Landlord to
replace the Sublease. Landlord may require from Subtenant any of the financial assurances it has
required from Tenant or might require from any other primary lessee for the purpose of any new
leasing agreement.

ii. In the event any person acquires title to the subleased portion of the
Leased Premises by conveyance or sale or any related proceeding, the Landlord covenants that
any such transfer of the subleased portion of the Leased Premises shall be made subject to the
Sublease and the rights of Subtenant under the Sublease. provided that in such event, Subtenant
covenants and agrees to attorn to such person as its new landlord, and the Sublease shall continue
in full force and effect as a direct lease between the new landlord and the Subtenant upon all of
the terms, covenants, conditions, and agreements set forth in the Sublease and/or any additional
amendments, However, in no event shall the new landlord be:

1) liable for any act or omission of Subtenant;

it) bound by any payment of rent or additional rent made by
Subtenant to the Tenant for more than one month in advance.

b. The Sublease shall be subject and subordinate to the rights of the Landlord or any
new landlord under the Agreement, to the extent applicable.

c. Any notices required or permitted to be given under this Agreement shall be in
writing and personally delivered, given by certified mail, postage prepaid, return receipt
requested, or delivered by overnight courier, in each instance addressed to the parties at the
addresses listed in the first paragraph of this Agreement or at such other addresses as the parties
may designate in writing as provided herein for the purpose of receiving motices under this
Agreement. Notices shall be deemed given when actually received by the recipient, or when the
recipient thereof refuses receipt.

ROSE000041
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d. This Agreement: (a) shall be binding upon and inure to the benefit of the parties
heteto and their respective legal representatives, successors, and assigns; (b) may be executed in
counterparts, each of which shall be deemed an original but together shall constitute one and the
same instrument; (c) constitutes the entire agreement of the parties hereto concerning its subject
matter except as outlined herein; and, (d) may not be modified except in writing signed by both
parties or by their respective successors in interest.

e. The above provisions shall be self-operative and effective without the execution
of any further instruments on the part of e:ther party. However, Subtenant shall execute and
deliver to Landlord, or any such person to whom Subtenant agrees to attorn, such other
instruments as either shall reasonably request in order to comply with these provisions. In
addition, at Tenant’s request, Landlord shall execute and deliver to Tenant and Subtenant a
separate instrument confirming these provisions. In such event, the separate instrument shall
include the following: THE PARTIES HERETO, HEREBY KNOWINGLY, VOLUNTARILY
AND INTENTIONALLY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY LITIGATION BASED ON THIS INSTRUMENT, OR ARISING OUT OF,

UNDER OR IN CONNECTION WITH THIS INSTRUMENT, OR ANY COURSE OF

CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAI, OR WRITTEN)
OR ACTIONS OF ANY PARTY WITH RESPECT HERETO. THIS PROVISION IS A
MATERIAL INDUCEMENT FOR LANDLORD’S ACCEPTANCE OF THIS INSTRUMENT.

£ The provisions of this Section 20(c) shall inure to thc benefit of and be binding
upon the parties, their heirs, successors and assigns.

g. Except as outlined in this Section 20(c), nothing herein otherwise modifies the
rights, obligations or the remedies of the parties where applicable with respect to the Agreement
as amended or the Sublease.

10. Except as otherwise set forth herein or in any other applicable instruments as outlined in
Section 20(c) of the Agreement as amended, the terms and conditions of the Agreement shall
remain in full force and effect.

11. The Parties agree that for purposes of Section 19.6 of the Lease, Tenant’s notice address
is updated to 5690 DTC Boulevard, Suite 515, Greenwood Village, CO 80111, and that copies of
notices sent to Tenant per the Lease shall also be sent to Subtenant addressed to: Operadora
Andersons S.A. de C.V, Boulevard Kukulkan km 14.2, Cancun, Mexico, C.P. 77500 Zona
Hotelera, and to Subtenant’s counsel, addressed to: Ronald R. Fieldstone, Esq. and Susan
Trench, Esq., Arnstein & Lehr LLP, 200 South Biscayne Boulevard, Suite 3600, Miami, Florida

33131,
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WHEREAS, IN WITNESS WHEREOF, the Parties have signed this Fifth Amendment to
Lease Agreement as of the dates set forth below.

Treasure Island, LL.C Rose, LLC

1

By: Rose Management, Inc., Manager

Elizabeth Gold, Vice President

Dated: 4 / %0 l H ‘Dated_:_ 4-30- 14
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AMENDED SUBLEARE

This Amended Sullease {(“Sublease™) s endered into by and between Rose, LLC, 3 Colorado
Hmited Habilty company Landiord™), and Senor Frogs Lag Voges, LLC, ¢ Moyeda Hnited
Habitity company (“Sublensnt™), g of e o "day of May, 2014, to be effective as of e
Rffective Date defined in this Sublease.

This Sublease s entored fnto with raference 1o the foliswing facts:

A Landiord iz the tenant under 8 Lease, dated Aprll 13, 2011, a8 amended {collectively, the
“Prirae Lease™), hotween Landlord and Treasurs Isband, LLC, 8 Nevada limited Hability
company {“Prime Landlord™). An excouted copy of the Prime Leage siail be provided o
Subtenant upon the Bffeotive Date of this Agresment as defined herein.

B, Pursuant to the Prime Leage, Landlord lsased cortain premises Ineated in the Treasure
feland Hotel Casino, consisting of spproxbmetely eightesn thousand one hundred thirty
fve (18,135} square foct (“Premises™). Landlord and Subtenact sre partics to an existing
Guhlease daled June of 2011, s Fist Amendment dated October 4, 2011, and & Second
Amendment dated Apnl 20, 2012, for the entire Pronmyises {colleetively, the “Bxisting

Y

Sublease™),

. Landiord and Subtenant are purties to a confidential Setilement Agreement, Release and
Covenant Not 1o Sue (“SA").

In accordance with the terms of the SA, Landlord and Subtenaut desive to onler ingo this
Sublease for only @ portion of the Pramises, which Sublease chall become effective on the
Bffective Date {defined below), and Landiord and Subtenant desire that the Bulsting
Sublease terminate on the Effective Date. The portion of the Premiees to be subleased by
Landlord to Subtenant (“Subleased Premises™} is further deacribed in this Sublease,

s

AGREEMENT

In copsideration of the agrooments meds in this Sublesse sad the 84, Landlord and
Bubtenant hereby agrss:

1. Eifoctive Rate. The BA is confidential bat provides in relevant part that upon the
parties” satiafaction of any and all of their obligations under the SA, the Existing Sublesse wrill
terminats and this Sublease will become effective {(“Bifective Date™).  Any claims under the
Hxisting Sublease shall thereafter be deemed waived unless excepted under the SA or unknown to
Landiord or Sublenant as of the Effective Date. Landlord will provide Subiensnt with a Notiee of
Suhlesse Rifective Date in the form attached g8 Bxtibit & upos the parties’ salisfaction of ay
and 88 of their obligations uwnder the 84, but the SA is not incorporated herein or otherwise part
of this Sublerss and nothing herein walves any of the confidentiality protections afforded by the

o A
Eu“x;
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2, Term. The term of this Sublease shall begin on the Biftutive Date and shall
ierminate upon expivation of the Prime Leage, unless sgonw termmaiad . asvordance with the
terms ot fortk herein (“Sublease Term™). The Landlord roust exercise 2l options 1o rensw vader

¢the Primne Lease if Subtenand is not in default and is otherwise in compliance with this Subleass,

syl ti‘« dormt of this Sublesse shadl éxtond through the terme of the Prime Lense, as such term

niay bn extonded; or eive, Subtenand oss suter inty direst negotistiony with the Prime Landiord i
reney the foom ofthiy Awended Subloase subject lo the SDNS as defined below,

3 Sibleased Pawises The ter “Subleased Premises™ ag uged hereln ghall mean
the portion of the first Hoor of the Premises, and only the sxisting dtchen porticar of the seeond
floar of the Premises. The Subleased Py nises shall not inchide any porticy of the second ooy
of the Premises other than the kitchen existing as of February 1, 2014,

'

Thay Sl

g, Landiord and Subienant acknowiedgs that as of Ui Eifective Dpde, Suldamun
shall vacate and surrender jo Landived all postivas of thie Bromieey other than
the Subleassd Premises in good and clean condition, including ail fumiture,
fixtures, restawrant  eQuipment, sudio-visual squipment, televisions,
deagrations, improvements, personal property and other property of Subtenant
existing in the portion of the Promises that dogs not include the Subleased
Premnises (“Bxisting FF&E™),

b, Landlord shall be entitled to the exclusive use of the Bxisting FF&E in the
Prercises other than the Subleased Premises as long as Landlord provides
Subtenant with reasonable wrilten notice of vight of fivst refusal to staff and

supply catered food snd beveragey in he Fromives other than the Sulsteased
vt Qtzis;{,zmm 3 prive foostalf

E"ssm;ms on an eyx.m L} VR It b*ém\ stwi(i d ti\

(im, Subk mm 'L/Esﬁ\'i. i
BSubtonant Ustering ROFR by déi?'vx: R Lami v ci Writis zmm\ of
slection within 24 bours of Landlued’s podldyl 3 Sabnenant dooy mt exg

the Subienant Culgring ROFR {or guy pentivelar event, Lamsiiond still shatl bg
sutitled to the exclogive uae of the Bxstiog FFEAE i the Prowises other than
the Subleascd Premisss, '

Unless snd until Landiord ferminaics the Sublenant Oatering ROFR,
Subtenant shall be obligated to rent from Landlord, on an sveni by evemt
basis, 3 portion of the Premises other thas the Subleased Promises if space is
available at the applicable fime for special events, private parties, converdion
engagements and other event bookings for more than 150 people snd for any
*Latin Nighi” or any dmilar ovent frvespective of size. Sublenant can cauce]
any reservation of the Promises other than the Subleased Premises for such
piepses without panalty by providing 30 days written notice to Landlord,
fuswaver, and Landlond may cancel any such reservating by providing 60 davs
written notice 1o Subienant,

f.')
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d, If Subtenant rents from Landlord 2 portion of the Premises other than the
Mﬂaic&wi i‘ '“mws‘ ia special  events, prwatu pa.rtm, wzwmtmn
: -L}ﬁb{\ii‘i“ii 0 { ; ; -

: mw v, R

o

{n‘u“wtﬁmmi
ﬁiss‘? wpm'

:“?w woek :*im Labur Dy wuﬁmm the %isllluwt’m imhd&’y pumd axt

Thanksgiving Day and weekand,

e, Subtenwad will dostize to opv: m‘ “Latm Nl“fxi and st a pomon of the
?rummzsa miza‘r ihm th Sublad v same g outlined in Section

d ' “Latin Night™ o ony

Tatin ’&F;sg‘xi:" &y

]

Subtonant shall bill Landlord for stalf provided undey the Subtenant Usteriag
ROFR at Su%ﬁzenmﬂ"% a-cmazi hourty wagy costs fur sueh staAf Suimmni am
shell bifl Len imf* ;

oy

SRR a;‘
1{: \*mmi ¥

"\’;‘»i th i

go

} }4\&‘53‘
gihv‘ faan the Bl odd P . S
Feogs,” “The Huge Deuk abovn Qmm hogs.” "f‘«h(wc Sunor Frogs” or as
atherwise agreed in writing by Landlord and Subténsy
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b, Bubtenant shall transition io the Subleased Promises in 2 timc:iy fashion, fe.,
withan a;s‘m\un\aingv %fh"‘iy {30} daya after the BSaiive Date. Lundlond will
st poneral Hability inatvancs, B the Promdses mw thwn the fessed

]

Proovises by thy e they Bubtonsat ansitions 1o the Subdensed Pranises

g BIOFR at myy thine and iy
il {.fe&tssrix}gg' Rif}i"ﬁ&, .Lml‘(ﬂ{)z‘ii

£ Lendlned ndey Evidnets die Sobinoant Cated
digerstion. I imm_, i wh:

wii’f :t‘m%‘ n'{sh %

\m mthu bt v sm v fh&za ten (2{3} ghays tate ik
diastion of the Subterant Oaleding R )Wt m adt;h*t(m, i Ifmdiurd
fermiostes the Sulsensnt Onteving ROFR Bt Vsndlond and Subimag will
cocperate with reapect to any necessary ainéndients or modificativns relating
to Section 7.7 of the Prime Leuss as ouflined in Section 9{a) hesein for the
Premises other than the Subleaged Premises. In the event that Landiord
{errningics the Subtenant Chéaring ROPR Tendlond will retadiy possession of
and oxelusive use over any fixtures, restawsnt wyuipwmen, vt:{*iif_sv&'isuai
sojuipenl, toldvivions, on haprovemaide endonipassad '
B 'emd ’Su‘*{ma ol he entitled to remeve Wy fieg
i "ksm am\m. xss | i

'.b J?Bteﬁani

i In the event that Landlord termminates the Sublenant Catering ROFR and
Landlord continues 1o honor this Sublease, Landlord may lease the Promises
other than the Subleased Premises to a third party subjsot to the requirements
of Section § herein, the consent of the Prime Landlord, and Prims Landiord™s
gonsent to modify the Prime Lease and 3DNS az defined below so that any
default relaied 1o the Promises other than the Subidased Promisss will oot
gonslihte a default under this Sublease and consistent with the SDNS as
defined below.

k. Landlord will be responsible for coroplving with any applicable Hguor
Hoensing reguimsments with reapect lo the Lewsed Prapises by thsw the
Subleased Promises, sxcept whan Subtenant ednts from Léndiond, ardxsreises
the Subienant Catering ROTR on an event by event bagis for, that portion of

the Leased Premises other then the Subleased Premises,

Rty
o

ﬁu‘ﬁtcz‘};m“ mmay nvdthe Salveased Proises fav g

won tha operation of & bay, lounge, restwutiad adbor atghtelb wwmg
Mexicaw ica;l nal Tood; that wig featire Hive coterisinroen &n\’eca }\m
siusicoand diss ; sing battle servien, E;\ \h\mmn it andd privets sy
vauy offed ednil &Iw ard ‘.\a;.'.ev.\:-w g OpIat fomal uses @ ‘*“mlv !'*‘% i
condhiotéd by (he Bubiersnt on e Pronuse Bl natserve Breakdaat in the

FREDOER

4
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Subleased Premiscs, undess consented to by the Prime Landiord, For the purpose of this
Sublease, the ferm “Breakfast” is defined by, and subject o the diseretion of, Prime Lundioed,
Sebienant alse agrzes i shall not operate within the Subleased Premizes 2 Howalisn-themed
regizusnt. Subtenant shall operate under the trade nere “Sefior Frogs” unless Prime Landlord
consents in writing o the use of a different trade name at the Subdeased Premises. Landlord
affirms, however, that it has obiained the Prime Landiord’s consent for the uses of the Subleased
Premises as outlined in thia Subleass.

Rent. In cﬁnsxdemmn of Bubtonant’s lease of the Subloseed Prenuises as set forth
; ail pay Ro directly to Lindlord 4y defingd and set forth herein. From the
B mw Thare b sl the and of the 12" full month fellowing the Bifsctive Date, Sublenng
shall pay io Landlord reni equal to 380,000 per month ["Rent™). Mombly Rest payable ©

Landiprd by Subtensnt shall then increass by fwer and ome half poveant (3.5%) on sach
anniversary of the Bifective Date. Rent shall be payable in monthly indinilingnts, on or ety

t.‘e third day of each month during the Bublease Term, without notice or derssnd and without

batement, counterclainy, sotoff or deduction whaisoover. Al payments of Rent to be made by
Subtenam shall be mads pavable to Landlord and sent %o Landlord at the place to which notices
fo Landlord are required to be sent unlesy Lamndlord ehall diveet otherwise by notice to Sublenant,
siy of before the first day of exch mgadk during e Sublsise Term,  Landioed shall gnvide
Subtenant with written notics of defhult for any Rend payment and five (33 dags fo oure swne,
any instaliment of Rent is not pald when due, Subtenant alse shall pay to Landlord a late charge

squal te seven and onehalf pereent (7.3%5) of theamount due along with mfereet from the due

date atfho e of twelvapercent (12%:) of the smount due.

7. Refln

=

2. Sublessnt’s {ilere to timely pay Bent or Additomal Hent or any other
srppie due Herswpder or o porform any obligsiion of Subivnant hereunder,
Subienant’s viclation of sny other provision of this Sublease, of any aot @
orission by Subtenant or Subtenant’s employess, agents or contractors that
regults in 8 viclation by Landlord of the Prime Lesse shall constitiie an
“Event of Defanlt,” subject to sny Rent default notice and opportunity to cure
gz soi forth above and sublect to a period of twenty {20} days after written
atice of 3 non-monetary default by Landiord o Subisnuand; provided,
however, that if the filure complained of in such notice is of such a natwre
that the same can be rectified or oured, but cannot with reasonable ditigence
be done within sald twenty (20 day period, then such falluve shall bs desiasd
0 be raciified or cured if Subienant shall, within sald twenty {20} day pericd,
commence to rectify and cure the same and shall thereafter complets such
rectification and cure with all due diligence.

b, Upon the otcurrence of an Bvent of Dafuolt as 8 result of & monetary dofault
hergunder or ey othor default under Subssction 7(a), Landiord muy ()
terminate this Suh?a%c as of the date set forth in Landlord's wiliten notice o
Subjenant, v which casc Subleoant’s right to possession of the Subleased
Promises shall ccase and this Sublease shall thersupon be torminsted,

)
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e

oot thisg antm‘tm & phii isdm, inviuding bud st Hintied to past dug
Rort to be paid, sl e balaucn of e Rent dow for the rema inder of the thane
cureint Subizase Term, shall be due snd pageble o Lowtlond when due mdey
the then-grireent Rubloses Torm su Bjst to any offiels for Landlord®s gofual
and reasonable tenant or Ilvasing mitigation efforts; () re-vnter and take
posssstion of the Seblcessd Posmines and roposseny T v, Sxpel Bubtenan

and  remove Rublenant’s peesomal property, withont bobg laMe &y

fore

pravecstion & wine and withowt propeding to any reasediog to aovalerste Bemt
for the balance of thy Sublesse Teom or for any breach of the covensaly or
sonditions of this Sublease; and/or (1iD) pursue any other remeady available at
low or equity,

3

fe Ez»miaw il Prenn% will be mmziizﬁcfi &3

3 3 Nl
- hear the

‘ ) sond” Boor of the
?mmﬂm, Ruhmﬂmt \smi L csmi}s\r(l h@_il YI‘I.!ut-iiiﬁi}*v gepends ey pepessary i
accomplish such objectives and shall provide access to the Subleased
Premises a8 necessary to accomplish such ohjectives.

s gm v ,'v
\ma‘\ zsii myaieipnl; do 1', £ h\ie &§ e

i ih“mm\

Woes oF othm do*zsrm,rm.
.mmph wm‘}t fg vnnsent Soy eyl
rei;aimg o compl ff:ci W()ﬂx hOWCVti

o

Subtenaat shatly w auhtwmm‘% sole

Fhi *smi W smm ten {10) CE
s by Laadio :

\ill
i s‘;,m.i- e ﬁ,vn;:-

ﬁg;;{_}ig@.aﬁbgd }, rarnises as a}i}_tﬁr}(ﬁii "&\ckuu N ‘g)i thatt an 3 '\lt,ﬁt’li.,f? :)'T}T"‘i‘ti;l:h‘v' mz
the exterior of the Premises shall be split 30/30 between Landlord and Tenant

6

THLCOC0044

000322

000322

000322



€2e000

d. If Landlord has not ferminated the Sublenant Catering ROFR and maintaing

use of the Existing FF&E, Landlord will forego any of the modifications,
constrochion or other improvements outlined above in Sections 8(a), 8(b)
and/or 8(c),

3, Prime Less

bt

Bxgept a5 ach forth herein or in the Subdrilinating,  MNon-Dictrbsiice sud
Attermmment Agreament sel futls i Bxhibit © attached heratod {the “BDNE™,
ehis Sublease i subjest to and subordinate to the provislons bf g Prime
Leasge if invoked by Landlord, Prime Landlord or Subtenmnt.

During the tenn of this Sublesss, Landiord shall be respensible i obasrve and
perfortn the provisions of the Prine Lease. Duting the toim of iins fiuh*aaee,
Sublenust shall b»\ responsibly o observe sad perfons the povis {is
Prime Lease st Joril for smy tonsat ag deslanstsid in relevant {sm‘% within
Exhibit B, attached horety snd weorporsted hersin. The Landiord and
Subtenant will cooperate {0 amend Exhibit B as necessary to reflect any
amendmeniz to the Prime Lease,

Subtenant and Lendlord shall, to the sxtent apphbcable, aof, by sy ot or
mpission, oanse thers (o be g vielation of or n default under the provisions of
tha Prime Lease get forth on Bxhibit B outlined below or otherwise.

Prime Landiord {3 obligated to provide Subtenant with simuliancous notice of
sny Landlord default ender the Piime Lossd ap owlined in Bxhibit D In the
event that Prime Landlord notifies Landlord of any defmult under the Prime
Lease and does not provide simoitancous notice 10 Subtenant, Landlord will
provide Sublesant with a copy of sy Prime Landlord notioe of defasht under
the Prime Lesse within twenty-lour (24) hours and 2o opportunily fo owre
same on behalf of Landlord and @ the satistaction of Prime Landlord, ¥
Subtenant cursr any sileged default under the Prime Lasase on behalf of
Landiord and to the satisfuetion of Prime Landlord and oxoepting when the
alleged defacit is proropled wr cansed by Subtenang, Lsndlord wifl be
ragponsible o repay Sublenand withie thirty (30} days for any monamy
aounts reasonably expended to sure the alleged Jdefaull under the Prime
Leasg, plus o late chorge equal to soven and one/ball porcent {7.5%) of the
amount due along with interest per zuown in the amount of twelve peroent
{179%) fromm the dute paid by Sobtenant vt vopaid by Landiord, IF Subtenang
cures an alleged defaull under the Prime Lease that is not prowpted or caused
Dy Subtenant on behalf nf Lendlord and to the satisfaction of Prime Landlond

5 noted shove more than four {4} tivies, then Landlord will oot obiest
Sﬂbtﬁr ant’s offorts to assgroc the Prime Loage consistent with the SDNS,
Naothing herein, however, sllows Subtenant to offset any monetary amounis

g
/
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sxpended to cure any alloged defankts under the Prime Lease from the Rent
chie under Sections 4 or § bereundor,

The SDNE shall be sxecnted and protect the Subtenant from o default of the
Landlord under the Prime Lease subject to the termas of the SONS,

Thai ing e derm of s Sublosse, Subtosd awd Loodbed, 7 desped
wabdy o mmi ord by the Peine Landlond, alis ol obrave and porfony
it 3R dndd ST provistony of the Muimie Lone sor St veltiin
Bit B, by roponting Geoss {Q Iy divsvly so Privell andlord | i the munner
required of a tenant under Ssetion 3.1(B) anid 3. Oy of the Prime Lease,

Rublenent shell sdiaply with S forme o oy Collective Hargalning
Ag{rcgnsw{ to-wehich Poime Landiond is & pay, which gipliss 1 ti*w Pranigos
andior the Suldeascd Promisea, of which {¢ olerwise reguirad or necgssary for
the Use of Subleagsd Fremises as outlined in Section 5 sbove, If applicable,
Landiord also shall comply with the terms of any Cellective Bargaining
Agrosmmd o which Frime Landiord is a party, for activities in the B
Subliased Prewiises ntlexy than the Use of Sublonisd Premises by ;}1.:&}1@11&11{
outlined in Section 3 above.

: .4

Subtenant shall instiitte a pni’iz‘y snd procedure scosptable v Prinig Usidlond

and use its best efforts o ensiud that no underaps drinking scotes in the

%;ﬁﬂg{\ggd Pr cmiaw, DY ARY. wh{*: csrmxmptism of ai(-ahn! in vmimmn ui exw
i : n&i zmti ¥4 5

3\2’\3 \mi\{i or
w; aa*%;x By

undpr the Prime Lease.

the Primoe Lease as
ogxeept as set forth
the provisions of the

Landiord ag

v that the Frime Langion

hores, §
Peme E

by Bavediad
_ b thigt Subteaund
bedimarta I e somnedy with the provistons
FLease m‘.t f(),.th on anibtt B,

e

3
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i, Landlord will not medify or amend the Prime Lease in any material fashion
without the prior consent of Subtenant,

I Landlord retaing any rights under the Prime Lease that it does not specifically
shace with Subtenant under this Sublease and Exhibii D hereto,

& : . Lasdivid, Sobtenant herchy
designates Renato Alvarade ("Subtenant Representative™) as Sublenant’s poind of contact for
Landiord and Prime Landlord with respeot fo all matiers velated to the Sublesse, and confirms
that Sublenant Representative’s contset information is sz follows: rana@frogsoriande.com,
Landiord shall work in good faith with Prime Landlord to identify a representative of Prime
Landlord (“Prime Landlord Representative™ as a point of contact for the Subtenant

regentative and Landlord with respest to the Subleased Promises as outlined below and to
facilitale contact between the Subtenant Representative and the Prime Landlord Representative
regarding the Subleased Premises with respect to auny nop-monstary issnes related to the
Subleased Premises, any of the non-monetary oblipations outlined in Bxhibits € and E, or with
respect to the Complimentary Hems as defined below,

11, Mgurs of Ovesstion.  Sublenant agrees fo opdvate the Sublessed Prowilses o
minimum of sleven {11} hours per day, unless bunindss dictates otherwise, in which irsisnes the
Lendlord and Sobtonant shall meet to determine hours of operation socepiable to Prime
Lendlord.

2. Crasniinventary o, Sublenant agrees that Prime Landlord shall have the right
to offer complimentary meals and admission st Subtenant’s business in the Sublessed Premises
to Prime Landiord’s patrons and employess pursuant to the temes of the Privee Lease
(*Complimsatary lemy™), To the extent applicable, Subtenant shall bilk C-xmgﬂiment&w I to
Frimes Landlord with o forty poroent (4095 digonunt applied in secdrdance with the Prime Leass,

13, Punwy Landiond Svstems,  Subtenant sgrees to comply with all rulss and
regulations of Prime Landlord with respect to the Prenuses and Subleased Premises in
acoordance with Exhibit B aftached hereto.

. Prime Landiord provided a total of $2.5 Million
{*Prime Lawdls » improvements to the Premises thal bave beew pgad i),
Sublesant pumsiant @ the waqm Subloase and auey oontinus by by mcxi L»y i‘:ﬂ\hti».
Sublessed Premises pursuant to this Sublease. & pott on of the Frime
be repaid to Prime Landlord, plus 684 intyrest; remainy duvand o mt{szaﬁm.g o i‘msm {
set forth in Balibit B, attached hersto snd nooporstnd hew 4 3¢
Subtenant shall ‘pay to Landlord the unpaid Prime Landiord Contgibution &g nwemthiy by

an amount equal to $50,000, with interest as set forth in Exhibit E, on or before the first day of
cach mouth of the Sublease Term, through and including May 2017 or until such paymenis
atisiy the unpaid portion of the Prime Landiord Contribution,

-

14, Pr

w
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8. This Sublease may not be assignod or the Subleased Premises subleased fo g
third party by Subtenant except to a franchises or other business entity or
individes! for the same use as pamiited uander the Prime Lease, Lo, for the
operation of a bar, lounge, resteurant and/or nightclub serving Mexican food
and infernational food and that may feature live entertainment and/or pre-
recorded music and dise jockeys, dancing, bottle servies, live entertainment
gnd private gvente in accordance with the Privae Lease, including but net
limited to spplication of the Trade Name requivements in Bection 7.7 of the
Prime Lease as outlined in Section 9{a) herein, wr for any other purpose o
which the Landiord and Prime Landlord give prior written consent which shall
not he unreasonably withheld, conditioned or delaved under certain conditions
pursuant to the eeme of the Prime Lease,

b, Notwithatending snything to the confrary contained in the Prime Lease,
Subtenant may, assign or sublease this Sublesse o » Subtenant affiliate,
connestion with a sale of all or substantisily all of the Subtenant’s operations,
or the merger or consolidation of the Subtenant with ancther entity,

¢. Subicnant shall not permit the Subleased Premiacs 1o be used or ocoupied for
any purposs ofher than ag set forth hereln. No sublesse or assignment shall
relepse Sobitenant of amy of its obligaticsw under this Subledse andéor the
Printe Lease or be construed as, or constitute a waiver of, any of Landlord’s
rights or remedics hereunder, Absent & written agreement to the contrary
which is emwied by Landlord, no assignment, sublease, morigage, pledge,
fiypothecation ot sncumbinuge of this Sublease by Sublenant shall dct as, or

{feer a refease wfl Duldenunt from any of the agresawuds, abligativhe and

covenante of this Sublease to be performed by Subtenant hereunder,

d. Woreover, to the extent that Subtenant is permitted to sublease or assign this
Sublease, Subtenant fe oot allowed to profit from any such sublease
gssignment (except for profits associated with the sale of all or substantially
all of the Sgbienant’s operations as oullined in Scotion 15{(k) above), and
Landlord will be ontitled to any positive income margin between the Rent
cutlined in Section & hercin and any rent charged or collected by Subtenant
from aoy permitted sublease or assignmend.  Nothing herein, however,
prevents Subtenant from selling or Saunchising ifs business for profit and
retaining the proceads related thersto.

«. Subtenant may not record this Sublease or a roemorandum therenf

P&
stiad

i
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4,

I8,
.
b,
19,

if to Landlovd at 5690 DTC Heulevard, Suite 513, Geesnwood Vilage, CO
0111, with 2 copy to Benjawmin Kshn, The Conundrum Groug, LLP, FO Box
448, Salida, Colorado 81261, oy

if to Subtonant at 1300 Las Vegas Boulevard South, Las Vegas, Mevada
39108, with & copy 1o Ronald B Fieldstong, Heq and Susan Trench, Heg,,
Artisiein & Lehy LLE, 260 South Bisvsyne Boulovard, Sulte 3600, Miami,
Florida 33131, apd

zmy blmi nntice, stalement e,war sad.or any othar »‘:@mmtmoatmm m:gmm;i o
ed o he oply e s nade 8 :e-.. ,.3 43 ' %
praped S, devod oy wmide apon ponsoes
;mmedam ¥ miwwmg businoss dey aliay o it: ,
shrilar overnight courier service, Witk @in}s»m’ shisfyes 1o
om the next business day prepaid, and

iz

any porty may change s address for noficss pursuant to this Sublepss by
written notice 10 the other party as st forth hereln, or may waive in writing
the right to formal notice as outlined hersin,

o finstios,
Subienant agrees to mdomnify snd hold Landlord and 1ts members, managers,

officers, sgents, smplovess, represeniatives, affiliates and controlling parsons
harmless from and agefost any and all loss, damage, Habiliy or capenss

{inchuding, without bmitaflon, sformey foes and disburcernents) due to or

arixing out of {in cach cuse in whalg or in part) ddy use of the Subleased
Premises or Bvent of Default or other failure by Subtenant o fulflll itg
covenands of agrovments a8 set forth herein or in Exhibit B attached hersto,

Landlord likewise agrees (o indemnify and hold bammless Subtenant and is
members, managers, officers, agents, croplovess, representatives, affilistes
and controbling persone harmiless from and against any and all boss, damage,
Hability or expenss e‘mdudmg, without lHreliziion, atiorney foss and
distargementsy dug 10 or wistog oub of {in cach case in whole or in pant) any
failnre by Lasdlvrd o fulfils ite vovenants or agresments a3 set forth hevain,

Landlord and Subtenant shall bear and pay thelr own costs and expenses

incumed in commection his Agrocment and with the conswumation of the iransachions
contemplated by this Sublsase

24, Vndire  Agresment, This Sublease, together with the Bubordination, Now-
Disturbance and Aborsment Agresment execuled contemporansously herewith, contains the
eatite ahr?emmt of the parties waih respect to the suljest mutier hoysaf and shall only be
changad by 2 witlien agreerent signad by all of the partiss to tdy Agrectnent
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<, This Sublease and 38 matters and issues oonllateral thereto shall
he construed according to the laws of the State of Nevada,

22, v.Fseg. If cither party shall commence any aciion or proceeding againg

another pmy iy arsder to-onfhres the provivions ofthis Stblease, or t recover domapes resulling

from the alfeged broach of any of the provistons héreod, e prevalling party thovsin aball be
entitled to recover all reasonable costs incumed IR swmdotion thucmﬂ_\, me:.hxdmg withom
limitation reasonable attomey fees,

23, Waiver of Breach, The walver by any party of 2 breach of any provision of this
Sublease shall not operate or be construed 28 & walver of any subsequent breach by sny party.

34, Severaiglitg IF any provision of this Sublesse bocorwes or is found to be illegal
or unen*‘orceab‘e for any reason, suck ciause or provision must first be modified to the extent
gpaey to tiake this Sublease fogad and enfbrduble snd then if noveasary, second, severed
iz om the mmamd&r of the Sublsase to sllow the remuiiuler of the Subdease 4 rerngintin full fves
and effect.

250 Phalnd Asswareng Bach party shall exeoute and deltver or cause 1o be executed
and delivered ta the other such further nstruments and shall cooperate and take such other action as
may be rysonably reguived B the pREpOas of giving sffect o provisions of this Sublease,
inchading bat not Huilad to venplyd m;:f with any -puendments to the Frime Lease and/or any
requests by Landiord to update or supplement Bxhibits C, D andfor B acoordingly.

IN WITNESS WHEREQF, the partics hereto have caused this Sublease 1o be executed
as of the date first written abovs.

[SIGNATURE PAGES FOLLOW]

oy
]

THLCO00050

000328

000328

- 000328



6<€000

Landisrd:

Rosg, LLC,
a Colorade Hmited Hability company

By:  RoseMansgement, Inc,,
Bz Magager

By
Name:
T

Tk
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Subienant:

Sefor Frogs Las Vegass, LLG,
a Nevada limited liablity company

By:  Our People USA, LLC,
Iis ‘-’viiax_if;:gg;;:w.w;p

L i 4 ?
TR L83 e Srom

b TR R
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EXHIBIT &
NOTICE OF SUBLEASE SFERCTIVE BATR

Rose, LLL hereby provides this Notice of Sublesse Biffective Date to Senor Frogs Las
Vegas, LLC pursyant to Section 1 of the Sublease dated My £ 9014, The
perties have satisfied soy and all o thale Oldigatione under their Settlement Agreement, Release
and Covenant Not to Sug, dated _ Rlscw St . 2014, and the Bffective Date of this
Sublesse therefors iv __ bAae (&0 2044,

TILLCO00SE3
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SXHIBITR

Prime Landlord reserves to Hself the right to install, maindain, vss, repair sud
e ,Er.u.,c pspm, tivcss, conduits, wires and all other utility and structural slements now or in the
futare feading through the Leased Premises and which gorve the Leased Premises or other parts
of the Hotel Casino, provided that Prime Landlord agress fo conceal any work pﬂ"fnnned by
Prime Landiord pursuant to this Section and repair any damags 10 the Leasod Prenaises vansed by
or resulting from Prime Lasdlord’s perfbomance of such work, Such rights may only be
exercised afler Prime Landlord has given Tenant ten (10) days’ pdor written notics, and then
such wark shall be exervised after Tenant’s business hours 5o as o not disrupt or dishurb Tenant
Operations; provided, however, if Prime Landlord shall have reasonabls ground 1o belleve an
Emergency {as defined below} exists or is threatened, Prime Landlord shall be entit ied 10 take all
such setions and to procged at all reasousble Hmes ae are appropriate. An shafl
mean a sebstantial threat to life or property.

i

Jl»-.l

4

13 Guwine Sutleeities. The Cuming Authorities require Prime Landlord o complete
background {‘.Rﬁbk& ef ?srqons mvnived with Prime Landlord and Priree Laodlord’s business
operationa. “Gy ' " mieans those faderal, staie and local governmental, regulatory
and administrative suthoritie c awenc;as, boards and officials responsible for or involved in the
Fegl.iatibﬁ of gaming or geming activities in any jurisdiction and, within the Stste of Nevada,
spesifically, the Nevada Gaming Conwmission, the Nevada State (Jammg Coniro! Board, together
with thess local gavernmental, regulatory and administrative authoriticg, agencies, boards and
officials reaponsibie for or tovolved in the regulation, Heensing or permit authority over the sale,
distribution and possession of alecholic beverage., On five {5) Business Days written reguest by
Prime Landiord to Tenant or as required by the Gaming Authorities, Tenant shall provide to
Prime Landlord written disclosure of all Assoscisted Parties. 1 s 3wy” means any day
other than a Saturday, 8 Sunday, or any day when Federal Banks locdted in the State of Mevada
are closed for a legal holiday or by governmest directive. Catiicy” meang the
tgnagers, members, officers, enployees, sgents, designesy, represent ., managsinsat
poisopiel, consultants, suppliers, lenders, Heengors, fitanvial participsuiy or porpid
Subtenants of any Person. Tenant or any of its Associated Parties shall provide all reguested
information, 93,;,1\; for and obtain all necossary Approvals required or requested of Tenant by
Prime Landiord or the Qaming Authorities. For purposes of this Lease, "Povsin means a
nafural psrmn, arty form of business or social crganization and any other legal entity including,
but not limited to, & corporation, pactneeship, assocmhm, wrust, unincorporated organization,
estate or limited Bability company and "¢ " means with reapect to a spacified Person, any
other Person who or which is {1} directly or mdm,atly Commiimg Controlled by or under
nmon Conirol with the speeified Person, or (b} any member, stockholder, director, officer,
mem;ager, OF 06 wzaﬂbh« mrincipabef, or relative or spouse of, the spetifind Parsor, “4A iy
means all K s pennity, approvals, suthorizations, reglstrtivns, findings of suitabrlity,
franchises, waivers, excmptions and ontitlements fssued by any UGovernmenial Authority,
mchuding any Gaming Authority, necessary for Tenant Operations or with respeet to the

2
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5} of the wtmg power of the amﬂ\hcidam. membars O OWners emd with rﬁspwt tc}

zny individual, partoership, frust or other entity or association, the possession, directly or
indirecily, of the power to divect or cause the direction of the management or policies of the
controtied satity.

! £I5 All r;ghta., powers and remedies provided in this Lease wmay be
exercised smly to the extent that the exercise thereof does not violate any applicable provision of
the Gaming Laws, and all provisions of this Lease are intended to be subject to all appliceble
muandatory provisions of the Gaming Laws that may be controlling snd to be Hmited o the extent
RECOsINTY 50 t}zat they will not render thiz Lease invalid or unenforceable, in whole or in part
" v ™ meses il ws 8 purssnt t wihtiel sny Garalng Awfiority posseseny vaguiatony,
hwm,j} oF pc:.rm;imrhﬁ::r ey gt wltlin sny *ippim:}h}&; pigdistion &mi writhin the State
of \R\rmh specifically, the Nevada Caming Conteol At ay codified in NRE Lhapws 63, the
:@guia.mm of ihe MNevada Gaming Commisslon and the Nevads Siste Quming Control Board
promulgaied thersunder and the Clark County Code,

3, hBﬁ
Tens

. the aggregate of all revermes derived from
Fm uded from Gross Salas for purpasea of hzs
: pmvm-v{i

_ v 3 . st
charg & m natmns and ;.hxtrabutud to v:,mp deea {m‘x mmms t{} vendurs ot mnafactive T8, (n)
refinds to customers (but only to the extend inluded in Gross Sales), (v) sules of fictores,
machimarj; and squipment afler use in Tenant’s business in the Leossed Promises, {vi) sales of
trade fintures, store oquipment, fuminre, or funiehings used in the operation of Tenant’s
bus'mess of the Premises, (vil} insurance prooseds, (vill) credit card fees, {ix) sales taxes, so
catfed humury or value added taxes, casine enteriziranent taxes or similar taxes now or hereafler
:.,;pasm opon the sale of producty, merchandise or services, whether such faxes are added
separately 1o the selling prive thoreof and collected from customers or paid by Tenant and
includad m the retail selling price, (X} amounts collected from patrons for the acconnt of, and for

direct payiment to, unrelsted thicd partics providing services speeifically for a patcon’s functlion
which generate Uross Sales, soch as fiowers, mousic and entsrtaloment, (i) the sroount of aver-
rings, refunds, rebaies, discownds and oredits given, paid of remmed in the course of obisining
Gross Sales in connection with credit card transactions oocurring with respeat 1o obtaining Gross
Raley, unlees recovered by Tenant, [aud] (xi) the purchase of gift certificates, but nat the
redomoption of gift certificaies.

HO Within 30 davs afler the end of sach calendar quarter during the
¢asc erm, Tenant shall dehvm‘ to Prime Landlord a written sfatement setting forth the amount
+ Tenant's Gross Sales made during each month of the preceding calendar quarter ., ..

"-uw‘

3.
L

L)

3.3 Real Ustate T and . ... JTenant agreeing o pay, before delinguency, sll
taxes atiributable to [Subtenant’s personal property or assets of Tenant] withount
up;s“mq.-x,n“zerﬂ Cee

V8]
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pe:mn‘fs, eem.m:zsstmns, bmidm_g mgniaﬂ;mns, zm}mg ang E&mi mdm;mws of any Cmvemmmtai
Authoritiss, as amended fom time (o me, now or hereinafier in effect, including, withow
fimitation, Gaming Laws, beving jurisdiction over Prime Landiord or any Affiliate of Prime
Landiord Tenant um Leasc% Tenant Operations or the Hotel Caeing, For purposes of this Lease,

. mosns those fndemsll stale and leoal poveomusmisd, guasis
t’m ermnenist Sothonting, a'!em‘wza, courls, depmztmnfm bosrds s offickals, a8 smended from
time to time, now or hersinafter in effect havisy jisdistion over Prime Lonflwd or any
Affiliate of Primes Landlord, Tenant, this Lease or Tenant Operations,

43 By W L .. Tenant shaii canse its Contractor, suboontractors, vendors
and/or suppliers to exeouie lem walvers in s form acceptable to Prime Landlord
contemporanesusly with iis receipt of pa}mmts copies of which shall be immediately delivered
to Prime Landlord. Tenant shall also Immediately repair or causs to be repaired, at #ts axpense,
all damage caused to the Leased Pramises and/or the Property by Tenant’s Contractor,

4.4 Lisns. Tenant, st all times, shall keep the Prime Landlord, the Property, the Leased
Premiges, the Improvemsnis, the leasshold estate created by this Lewse and all of Tenant’s
Property free and clear from any clabm, lien or encumbrance, tax lien or levy, mechanic’s Hen,
atfachmuent, garnishment or encumbrance arising divectly or indirectly from any obligation,
action of inaction of Tenant whatsoover. In the event any len is filed against the Leaged
Premises or Property as s result of activity by Tenant, if Tenant fails to remove such Hen within
thirty {30} days of writien notics from Prime Landiord, Prime Landiord may, but shall not be
requived to, pay the amount of the claim, snd the amount so paid, together with attomeys’ fees
ncurred in connechion therowith, shall be inmwusdiately due snd owing from Tenant o Prime
Landiord; provided, however, Tenant may contest any guch lien ag long as 3 foreclosure action
has not commenced and Tenant causes such bien (0 be bonded over In a manner satisfactory to
Prime Landiord.

5.3 Other Ty ts. Tenant shall not make or allow to be made any alterations,
additions or 1mpmvemmts to the Leased Premises or any part thereof, without first obtaining the
written consent of Prime Iandierd which consent shall not be unreasonsbly withheld,
eomitmned or dal ay d;. Ty "E‘enam shall have the right, with Prime Landlord’s
: .JSE e iit@ {tﬁw%‘d }’ “m" : iy 8¢ suh
¢ r appreval of 4
Governmental Authoriiy pursuﬁnt to ‘\ppiic&biﬁ Ew*\ u.ﬂ 53(\ Nt am(t any «mid'ng avtoms,
including fire-life safety g systems, and {iv}) sre made in comphiance with all Applicable Laws
(cciiectnely, “Pamnt b Alterationg™),  Any Tenant Additional Alterations shall be
made solely by Tanant at Tenant’s sole cost and oxpense.

3.2 Tl o Subowsaut Inmeovements. Al Tenant Additional Alterstions that are fixfures,
exchiding Tenant’s Property, shall, become the property of Prime Landlord upon the expication
or earlier fermination of this Lease.

TILLCBO00SS
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6.1 : fang, Bxoept as specifically provided in Section 17.1, Tenant
soknowiedges and agress ihat neither Prime Landlord nor any of Prime Landlord’s agents,

sployess, ssrvants, or epndrustors hivegmade any yepressntaticns oy prowalses congeing the

Leased Pronvises, the forddttee, fhauwrey sad equipment costsined thereln, the sxpenses of

operation or any other matter or thinge affocting or related to tae Leased Premises or Tonant
Operations, and no rights, essements or Hoenses shall be acquired by Tenant by impHoation of
cthorwise exoept as exprosely set forth hersin, Tenant acknowledges and agreees that it is leasing
the Leased Promises “AS IS

Tenant agrees it shall not serve breakfast in the Leassd Premisss,
Tonani agross it ShaH not opexats within the Lessed Premises a Hawaiian-themed restaurant,

g, Tonsid shall oot use the Leased Pee
tvmw} & vanlation of any Applicabie Laws

ag of the date hersef, no existing reguivement exists which would materiably restrict the Tenant
Operations,

7.3 huerily ¥ Tonant shall have the xighd, saljeet t Privas Landbard’s prior approval
‘z-,i; ch wpproval shall not be anreasons iy vmmuki or deloysd, to plase vpay the Gorter glass
surface of suy window or storefront such decaly @ donorstions that are seusonal i gaiues, or
that promote products offered for sale within the Leased Pramises or promote other purposes
rolated to Tonant Operations, including bt not Hmited to sdverticing campalgns.

Houes of Qponstions Subjest to Applicable Laws, Tenant may operate within the Leased
niser bobweey e homs ool 100 AM - 600 AM Mondays-Sundayve, unless business
warrants otherwise, In the event any Applcable Laws operate to reduce such hours of operation,
Prme Lendiord and Tenant shall reasombly gooperate, st Tenant's sole cost and expense, to
seek waivers or other appropriate Approvals with respect to the varistion of such Applcabis
Laws. If such waivers or Approvals are unable 1o be obiained, the partics will work together to
establish mutually sstisfaciory hours to conduct Tenant Operations. Notwithstanding anything in
ihe forsgoing o the contrary, Tenant shall have the tight to close the Leased Promises for

vations, remodeling, slisations or repairs dug 10 casually, other daruage, and Foree Mapeure
Evcnts.

£ Coosne Agdes: Parking, “Con was” mesans all areas and facilities outside the
Leased Premises and within the exterior property boundary line of the Property snd interior
wility raceways within the Leassd Premises that are provided and designaied by the Prime
Landlord for the general non-exciusive use of Prime Landiord, Tenant gud other tenanis of the
Property and thelr respective employees, suppliers, shippers, customers, conitactors and invitess,
including, withoui limitation, wash aress, roadways, sidewalks, walkways, landscaped arsss,
irrigation systoms, Hehting fecilities, fences, gates, ¢lovators, roof, common entraneces, common
areas within the Hotel Casine, common pipes, conduits, wirss and appurdensnt eguipment
serving the Leascd Promises, exterior si grs, dirsetories, fire detection systems, sprinkler sysiems,
Sy t*,e systems, and the parling Deilitive within the Property. Tenant, {18 ggents, employzes,
rvsaits, contractors, Hoensess, oustomers ov Business inviteos shall have the soyeoselusive right,

g Agdas: Parking, “"Common ¢

G
b=
e
=

720 ]

5

THLCOONOSY

ek v sny way whish congtifuies, o
S B, DODUPANRY certifiontes or other Appravaly
in connestion with the Leased Premises. Prime Langlond s epresshts sod warrenis to Teosat thay,
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in somaon with Prime Landlord and others to whom Prime Lacdiord bae or may hereafter grant
rights, to use the Conunon Areas, subject to commercially ressonable and non-disoriminatory
rusles, regulations and ordinances promulgated by Prime Landiord with respect thereto.

REALER  consent for a Trade Name cimng»a is appmvcd by ths Pmm Land ord and Landlors. i

7.8 Trash. Tenant shall oot allow trash or garbage to accumulate in the Leased Premiges, and
shall store all frash and garhage fn compliance with Applicable Laws and in such containers as
Prime Landlord may designate from time By time (vithin reasonsble proximity to the Leaged
Premises} so as not to be visible or create 2 nulsancs to customers and business invitess in the
Property or permit any health or fire hazard.

7.9 aluities. Tenant and Tenant’s authorized representatives shall not pay any gratuity,
commission or other form of compansation of any sort {o any of Prime Landlord’s personnel
without the prior written consent of Prime Landlord, which consent may be withheld in Prime
Landlord’s sole and sbsolute disoretion.

8.1 Waste, Tenani covenants that it shall netther commit nor pormit any waste to sxist in, on, or
about the Leased Premises. Tenant, at Hs sole cost and expenss, covenants o keep the Leoased
Premises in good repair and condition.

8.2 Prohibied Activiiigs. Tonant shall not permit or suffer anything to be done or kept upon the
Leased Premises in viclation of fhis Lease which will materially obstruct or interfere with the
rights of Prime Landlord’s tenaats, Prime Landlord or the patrons and customers or any of them,
nor will Tenant commit or permit any nuisance on the Leased Premises. Additionally, Tenant
shall not, without Prime Landiord’s prior written consent, operate or permit {o be operated on the
Leased Premises, any ocoin or icken-operated vending machines, pambling game or dovice or
similer devices, use the Leased Premises or any portion thereof as living quarters or siseping
guarters, of conduct a five, bankruptoy or auction sale 18, on or about the Lensed Premises.

9.1 Fime Landlad 3 Tenant shall have no xight or license t© use or employ, in any
manster, any uf those iu;,os trademarks, irade names — including the secvices marks or domain
names owned o1 Hoeensed by Prime Landlord (collectively, “Primg Landiond Maks™) without the
priot w;ii‘tan congent of Prime Landlord, Tenant Bgress o mderanify, defend and hold Prime
Landlord bermless from and agalnst any oxpenses incumed by Prime Landlord i ccrmection
with any use of the Prine Landlond Marks by Tesant in viclition of this Agw
Notwithstanding the foregeing; Teosbt may, without the peior written sougerd of Frine j{\,amii\.\s d
refor to “Treasure Island” when ideniifying the location of the Leased Promises on its web site
and in advertismng and promotional materials,

3.2 Probibitions, At all times during the Termy, or any time thereafter, Tenant shall not, without

the prior writien conseut of Prime Landlord, wh ch consent may be withheld in Prime Landlord’s
sole and abselute discretion:

TILCO00058
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921 contest or ald in contesting the validity of the Prime Landlord Marks oe Prime
Landlord’s ownership of or Hoensed rights in the Prime Landiord Marks; or

922 wse any of the Prime Landlord Marks as part of a corporate name or other
business name of any Affiliale of Tenant, or adopt or use any confusingly similsr
iogo, trademark, rade name, service mark or domain name.

¥ %, Tenmant shall pay all taxce charged apainst irade fxrfures, utility
installations, furmishings, ﬂqmpm ent or any other personal propevty belonging to Tenant. Tenant

shall use Uis best offorts to have its personal property taxed separately from the Leased Promiaes,
If any of Tenant’s personal property is taxed with the Leased Premises, Tenant shall pay Prime
Landlord the taxes for such personal property within {ifteen (13) dayvs afler Tenani receives a
written statemerd from Prime Londlord for such personal property tsxes, together with
reasonable supporting documentation {applicable only to Subtenant’s property and excepting any
Bxisting FF&E witlized by Landiord],

102 ing. The partics acknowiedge that, sxcept as exprassly provided in this Leass, Tenant
shall be responsible for all repairs required to the Lessed Prawises sud for the provision the
following utilities and services st the Leased Premises: telephous, cable, security alarm, and
\Li!ﬂi\"iiﬁi services and cleaning of e Leased Promdagy. Prime Land u‘td feprsaanty, and waranty

that uiilities for eleciric, gas, sewsr, water and beating
\,,hﬁicd watet ase available to the Leased Premidsy and shall nordinos t b dvaildhla Shrtagheat
the Term, and at no additional oxpense to Tenanti, and that such ulilities shall be in compliance
with all codes and sufficient for Tenant Operations. Prme Landiord shail not take nor pormit its
ageots, emplovees or coniractors 1o take any sction which shall interrupt or mterfere with any
utility serviees to the Leassd Premises,

111 Linbilite Poligy, Tenaut shall, at all times during the Term, at ity sole cost and expense,
procure sod madntdin i full force and effont a policy or policies of corarnercial Hebility
ingwngee insuring against loss, danage or liability for infury or death to persone and loss or
damage o proparty coowring i connection with the Leased Promises or Tenant's use thereof,
inchiding suivmobile isbility insueance, as well a3 Worker's Compensation and oscupational
disease tmnrencs, at simtulspy Hodte. . Such Habilty imstrance shall be issued pursuant to the
requitetnents of Section [1.3 hereinafter and shall encompass the following coverage and be in
amounts a3 shown

33,000,000
$1.000 !"3':‘}{}

?\J{SO’IZ&: l}:;ur*' % ﬁg{ht‘at & fajury N
Rach Ocourrence Limit %Y sm{ Rt 0{}

{"\re Datnage Limit {any cne fire} $106,000

TILLCOO0O5S
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AT Combined f::mgg Lt {ncluding 151,000,000
soviesge for all owned, non-owned and hired
atitnnu}bs kes brought on the Prsper*y)

§1 000050

g Linbaliy

T 2530

134,000,000 y Injury Each Ac

B1000000  Mindily Inpary by Ulbi“ﬁ"a& o k"e)lw;ﬁ A
\‘} 00,008 ) Seaih* Tadaey b Dmease ~ Faol Boployse

All sach insucance shall spmaﬁcaﬁ 'y insurs the performeanse by Tenant of ity indemmity
ohligations ze to lishility for injury io o death of persons and loss of or damage o property
coutained hevsin

112 Bolay M Suienentn All insurenes required of Tenant shall be jssued and underwritten by
solvent companies lcensed to wanssct business in the State of Nevads with a general
potiovholders’ rating of not legs than A-VH a5 rated in the most recent edition of Best's
Insurance Reports or any suocossor reoporting service, Al insurance carried by Tenant shall
include Prime Landiord as additional insured {and at Prime Lasdlord’s option, any party holding
& Murtgage va the Praperty, ovany portion thersof, shall be vamed 22 an sdditfonst fosared)
{»mimmui) OAddional Ingovads ™y Any pa,hues of mseramse carvivd by Towand in socondancs
with this Scation and asy policies taken vut in spbsifiwtion o replacoment of Wy such polidies
shall provide that if an {nsurer sseks to cancel soch losurance for 4ny reason whatgoover, except
for non-payrocnt of any premivre due, or any roaterial change is made n the coverage which
affecis the intorests of the Additional Insureds, such cancellation or lapse or reduction shall not
be effcotive az {0 Addiional Insoreds wntdl after thisty (30) dayy following delivery to Poime
Landlord of written notice from such insurer of such cancellation, lapse or reduction, Written
notice of cancellation of any policy affecting the interest of the Additional Ingwreds as a result of
non-payment of any premium due shall be given to the Additional Insureds at least thirty (30}
days prior o such cancellation. For each policy of insurance required 1o be maintained by
Tenard weder this Lease, including any policy renewals, upon request by Prime Landlord, Tenant
shall supply Prime Landlord with sither o copy of the insurance policy or a certifieate of the
fngurance ompany issuing the insurance. In the event Tenant fails to obtaln any such insurance,
Prime Landlord may obtain same and the cost thereof shall be paid by Tenant. Tenant's
inswrance shall be primary withouwt right of condvibution from any other ingurance which is
carried by the Prime Landlord or any Additional Insured. Primes Landlord or Prime Landlord’s
lender meay reasonably require increasss in the above-desoribed coverage from tiowe to Hme, in
which Tenant shall obiain the same and pay the costs thereof

; e ’m’on Motwithstanding mvthing o th& contrary in 'this L.ease, neither

party ner i ifficers, tors, emphivess; the Mher p it o1

t aay meymnce mmmw (bv way ﬂr kit bm,jg;atéa:«n W \"Rh!:‘“e’\'iiaf‘ 2 'h*"‘ pas fy for any
&

4 15 caussd by

8
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whbow casam

:am “alf intei
meluding, without Bmitation, any such replacement and restoration 82 ig required for that
purpose, sny Improvements, special squipment, furnishings, fixtures or fustlities stalied by
on the Leased Premiges,

000339

any of the perils thet ase or exald by invered sgaiast under a standasd poliey of full eeplacemmat
coei insurance for fire, tell, and speciyd fomm coverage, even though such lose or damage might
have boen occasioned by the neglipence of such party, is sgents or oroployses,

Frime Landiord s ObHgntiogs . [Alny darage [0 the exierior walls, columms within
ﬂ“e iﬁm sed Premises, foundations, smw ur&i floor and roof und structura! areas of the Leased
Fremiges, as well as any wiility hoes beyond the counection or stub to which Tenant connects itg
utilities, the HV AL systers, and electric, gas, sewer and water lines serving the Leased Promises)
oaused by any nogligancs or wsuse of Tenant or U agenty, emplovess or contractors, [ Tenant

0y

ahall repair a1 is sl cost and expense,

. ;_;Nzggiagﬁx, Exsept as provided for elsewhers hereln, Tenant shall keep aud
xaintain in good conditon and repair the Leassd Premises, all Tenant hnprovements and any
aned all sppurtenances therele, msiuémg, without Hmitetion, all doors, door checks, windows,
enty, plate glass, glesing, anid sl plambing, olectrisal witng and sorduits, HVAC
5xd sowuge facthities scdely within or exclustvely serving the Letsed Promises, SBxiutes, sprinklor

svelnan solahy within oo sxclugively s crving the Loascd Provatess, walls, Tloor coveriugs, w;imgs
wor Hpliing: Tenunt shall alse keep and maintain in good mder condition and repaly,

J:!

o

il Prims Lendlord shall not be regponsible to Tenant, or anyone
_ Canant for ueing the Leused Fromises by viviue of any sight or privileg
5’;}}:}@@3 }:qf ,T nmi £ on gecount of any defents io the Teased Premides {other then ¢ ewﬁxmb
from the Prime Landtord Warkd,

| d. Bacept o the exient of the pegligence or willfnl
misconduct of Peime Londloed s Priwe Landlord’s emplovees, agenls or confractors, Tenant
agress (0 indemnify, defend and hold Prime Landlord and its represeniatives, officars, TGENAKRIE,
dirsriors, shareholders, memboers, agents, servanty and avaployees hafmdegs from aad ag
and all clamm, actions, demages, Habilities and cxpoases {ncheding, withoud  Houitetion,
reasonable attornevs’ foos and expenscs) sllegedly or autvally (Dacising fom & it \s, “n\;
ancident or cocurrence on the Leased Pro -nim:s (1) onenstoned I ady st IR ¢
ox Tepapt’s empze‘;:eq agenty or gontractors ¢ $%E. 1ot LUV{,’“U N,«’ the conang YLM-
Liability Ineurance yoaintained by Tenant pufSuani this Lease, or (iit} arising from Tenant’s mﬂnre
e ooveply with the provigions of this Lease,

I\"{\\é*)'

x 38
&3

3

141 Gan
directives, notices and other requirements of all Gov
with all Applicable Laws in rolstion to the use and dogupangy of the Leased Prentises wnlthe
conduet of the Tenant Operstions.  Under no cirenmeiinces shall Tenant Uperativns be
conducted at any time during which Tenant does not have such vaiid and current Approvals that

gre neceseary 1o conduct the Tonant Operations.

Tenant shall, at Tenant's sole cost snd sxpengs, comply with ary and ull wders,
snpnial Aultoritier and in acoovdsace

TH.LCCO00E1

&
[
b

&5

000339

000339



0%7€000

142 . Topsnt shed) nat, without the ey weitten Sotsent of Prime Lawdlord s fire
officialy, snd all inswranen coropsndes which have issusd any imrrance of any bived with respent
o the Lensed Premises or the Property, seil, or suffer to he kept, used or sold in, upon or sbout
the Leased Premises any grsoline, distillate or other petroleum pmemut or any other substance or
material -caf an explosive, flammable or radiological nature, in such quaniities as may be
prohibited by any such insurance policy, or by the building ov fire officlals or which may
:‘,nd'mgzc:ﬁ ary part of the Properly or its ocoupunds, bustassy patrons or inviless; pon
the foregoing shall not prevent the wee of Hanepables customisily, used fopy § a:i
preparation purposes. '

supplies () ,
generale, rs*zzsmfacmm han 2, ueposc, rsleaac or dxscharge any Hamrd@us Material upon or
about the Leased Fremises, mor permit Tenant's employees, agents, comtesctors, or other
seewpants o the _Lesaeti Bromiges 1o ongags 1y such aotivitios upen or shoit the Tessed
Prepases; provids W, the Reegeing provigipos ghall sint probibit the rangpaiation toam
from, and use, storage, mainienance and handling within, the Losed Fromises of the Permined
Hazardous Material; grovided ferther, | {a} such substances shall be used and mammrcd
enly in such quantities as arg mawnabiy necessyry for uge of the Leased Premiges, in sdovidavge
with Environmental Laws and the manufactwer’s mstructions therefor, (b) such substannsg "m‘?i
not be disposed of, released or dircharged on the Lessed Premises other than in compliance with
all Environmental Lews, (o) if any Environments!l Laws require that any such substances be
disposed of separately from vrdinary teash, Tonaot shall meke sersnpememty, 3t Tensnts sole
cost andd expense, for such disposud dirsetly with a gualified and Hovased digposst compsny at s
lawful disposal site or arrange for other hwml dispoval and shell ensure that disposad soow
Lmqw‘nt by mough to prevent unngeessary storage of such substances in the Leased Premises, »nd
{d) any remaining such substances shall be complsialy, praperly anud lawfally remsoved from the
Leased Promiscs upon expiration or sarlier texmination of tiis Leasy, For purpossy of this Leass,
“Hazardous Malerial” means, those materials that ave regulated by or form the basis of Hability
ander any Environmenial Law, inchuding: {2) suy substance identified ynder any Evevironmental
Law as a pollutant, contaminant, hazardous substance, liguid, industrial or solid or hazardous
waste, hazardous material or toxic substance; {b) any petroleum or petroleum derived substance
or waats; (¢} any asbestos or asbestos-containing sastssial; (d) any polyehiorinated hiphesyl
(PCE} oy FCR-containing or urea-formaldehyde-comaimny material or fhid; (o) any ragivactive
material or gubstance, lnckiding radon; () adw lead or lead based paints or materials; and () any
meld, fon i veaﬂat or other similar biclogical agents that may have an adverse effect on huraan
'h:fai'tl‘ ' *omedns any Applicedde Law, including requivements under
Spprovals, relating o palimtmx o proiection of humas health or the savirourpeny, mbh,wzg
those Tt relele to ndssions, dscharges, releagsea or threatened releases, or the generation,
manufacturing, processing, distribution, u«»‘-c trestment, storage, disposal, ransport, or handling,
of Hazardous Matenals,

L i Tenant shall promptly naify Frine Landioed of (31 iis't:y’ pitforeement,
cleanuy or story gclion taken or threieeed by any Governmeantal Authorily with
the prescive of any Hazsvdous Material on the Leanad Premises or the migmation
m or o aiher property, (b) dny demands or clairms roscke or threatencd by any Fopson

i
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againgt Tenant or the Leased Premises relating to any loss or njury resulting from any
Hezardouy Materdal, and (c)any release, discharge or improper or unlawfisl disposal or
vraﬁegmﬁdh{,n of any Hazardous Material on or from the Leased Premises, Al such times as
Frime Landlord may reasonsbly request, Tenant shail provids Prime Landlord with a written st
identifying any Hazardous Material then used, siored, or rasintained upon the Loased Premises,
the use and approximate quaniity of each such material, & copy of any material safety dats shest
{*@;31:1;;_”} waued by the mamufacturer thereof, written information concerning the remaval,

frausportation and disposal of the szme, and zuch other information as may be reguired by
E; nvironmental Laws.

mlt, [Tonsnt shall be deemed in dofoult of this Leasc if} Tenant files
petition, of if an mwmﬁtary potition 18 filed agsinat Tonant, under Chapter 11 of the United
States Code or any other state or federal bankruptey, insolvency or simtlar law (whether
presently in sxistence or enacted hersafler); Tenant is determsined by a court 1o be insolvent;
Tenant is placed in recsivership or a reveiver o trusice I8 appointed o operate of condrol Tepant;
or Tenant iz voluntarily or involuntarily sublect to & genseral assignroent for the benefit of
craditors;

1514 i {Tenant shall be deemed in defanlt of this Lease if] any representation
oy warranty made by Tenant or 3 permitted sublenant or assignes in connection with this Leass

ghail hava boen materially fhlse or misleading;

EEE AR sady. All insurznce prociedy peyvable wader any lnsivaiee palinies tarried
by ?rr e Lanr*imi ahaii be payable solely to Landlotd, and Tensnt shaii have o infeest terpin,
Prime Landlord shall not be lable, and Tenant shall in no cage be entitled fo compengation from
Prime Landiord, for damages on account of any logs of business, annoyance or inconveniencs in
making repaivs under any provisions of this Lease. . . . [Njcither the Reut payable by Tenant nor
any of Tenani’s other obligalions vader any pmvxgmn of this Lease shall be affected by any
damage o or dostruction of the Leased Promises or any portion of the Leased Premises by any
cause whalsopver,

s B artuntivg a ‘d . vy, Tenant horghy yopresents, waipanly
t6 Primie Landlord, a3 of the B @ Dt ;.x,mi af all thses during the Torm, st
} ‘enant 13 a Hmited liability company, duiy organized, valdly existing and in good standing
undur the laws of e orzanization, aud is duly qualified and m pood standing as a foreign entity
iy the jurisdictions wherein the patire of the buainess ransacted by it or propurty owaed by it
aai\a such qualification necessary; (b) Tenant has the valid fimited lability company power to

"\{:4 4.....«

enter into and perform all of is obligations under this Lease and this Lease has bsen authorized
by afl ssary corporate getion; and {¢) this Lease snd the other agresmunty wet instraments

contesupiated hereby comstifeie legal, valid and hinding obligstions of Tenang, anfirosably in
aocordance with their respective tenms except i the sxiont wueh anfoetoment diay b taniiad by

applicable banbreptoy, nscivency, and other similar laws affecting creditory’ righis geverally
and gf;nes'al principles of equity,

This Lease and Tenant's inderest in the Leased

bl
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soforced agrivst the Leased Premises or the Property (collsctively, a “Maortiags™), provided e
such subordingtion shall be conditioned upon Tenant’s right to quiet posvession of the Lessed
Promises during the Tern not being distarbed, I 2 Morigagee (“Mortpnasy” means the
mortgages under a morigage or beneficiary under a deed of trust holding a lien encumbering the
Properly or any part thersof) requesis a reasonable sobordination, non-distwbance and
attomnment agreenent, Prime Landlord shall pay Tenant's reagonable costs and expenses incurred
in conneotion therswith, and Prime Lendlord agress to ohisin 8 sibordination, non-disturbisce
and attoraonent agreemsent fears amy ourrent and future Mortgages in a form measonably
ageeptable o Tenant and such Mortgages., In the svent Prime Landlord is unsble to obtain s
sobordivation, nos-distorbamse sad attorunent agreemcnt in a formo reasonakly acceptsble o
Tenant-wnd sxeouted by Prige Landlosdand the cunent Mortgagor withix thiny (30) d ays it
Tenant's request, Tenunt shall have the right to terminate this Lease,

Temmi shall, in the svent any procoesdings are brought for the foreclosure of

“or i the gvent of sxercise of the power of sale vsder any Modgsis
covering the %a smﬁ Premises, sfivon to the purchaser upon such forsclopivs or sely, hd
recognize such purchaszer as the Prime Landiord under this Lease.

19,1 £ Bk Al any time, and from time {o time, within thirty (30} days after notice of
request b}f gither party, the other party shall sxecute, acknowledge, and deliver o the requesting
parky or fo.such other wofplent 88 the noties shall diveot, & statement; (1) certifying that this

Lessg is unmothBed and fn il forse and alfeet, or, if there have been sny modifications, that it

is in full force and effect, a3 modified in the manner sposified in the statement; (b} stating the
date to which the Rent and any other charges have hoon paid in advancs; {0} acknowledging that

there we not, 10 the nd-requssting pa Yy feowlpdge, mny seawred defualts an the pacty of the
voquesting. paaty herduitler, o specifiing suell defpuin W they ave claimed] snd {d} containing
such other informostion regarding this Lease ax e *x{;w:\im;: pmt& revannably reqessts. The
staterscat shall ba such that it osn be relied on by sy avditer, opsditor, commardind basker, ov
investraent bankar of sithier paty swd by dny prospective saswmbrancer-of the Lagsed I‘ 98
ar of all oF Say part of Tedant’s o Mime Landtiond's intorosts undor thiy Lowss. & pat :
o sxseuls, umawisdga and deliver the certified siatement described above within the specified
time shall constitute aukncvviedgmem by such party to zll pewsons entitled to rely on the
statemnents thet the Lease is unmodified and in full force and effam, that the Hent and other
*"imgw hwve b(:n;a u‘uly md fq iy pmd tu m&i & 'udmg the regpeotive due dates toediaiely
% : i) sngtion vegnding s h‘ﬁ&w‘
SETRE < mg?vm @;sd mii consi mw 3 wwaiver, with respe il porsons «
rely an the q*atcment of any defmilts thet may exis hetbre thedate of nottos,

Notwithstanding any references herein 10 successors, assigns,
subtungnts and b wnt-shiailaot assign av 8 ey mannw wunsler, sublease, wioniga R
pi%i:s, hypoth grinhér il Lodsw of sy sight, option or mteesst of Tenaalt hetuin
{exgept dn aeoordance with e teray contgingd hereln and consistent with the Amended
Sublease],

194 Assy

188 Sev ity, If any part of this Lease is determined to be void, invalid or neenforceabls,
such veid, wvalid or upenforceable portion shall be deemed to ba separaie and severable from

£2
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the other portions of this Leage, and the other portions shall be given full force and effect, as
though the void, invalid or unenforeeable portions or provisions were never a pat of the Lease,

19.¢ & g aud Walver NQ supplement, modification {or] waiver . | of
this Lease shall bc binding unless executed in writiog by both partiss. No waiver of any of the

provisions of this Lease shall be deomed or shisll Constitate 8 waiver of any wlher provisions

{whether or not similax), nor shall sedh watver coustitute 3 contimying waiver unless sthierwise
gxprassly provided,

12,18 ,}_‘Ya;g‘gzﬁw‘ - Section or Subsection headings are not to be considered part of this Leass and
are included solely for convenience snd reference and shall not be held to defing, construe,
govern of Bt the meaning of any term or provision of thig Lease, Referances in this Leasc toa
Section or Subsection shall be reference to a Seotion or Subsection of this Lease unless otherwise

stated or the context otherwise requires.

1911 Upvsonibg Law Ruedictions kit qit. This Leass has been propared, execntsd and
delivered i, and shall be mtsxpreted under, the mternal laws of the State of Nevada, without
giving effect to s conflict of law provisions. Esch of the parties hereto brrevoeably and
unconditionally walves any objection to the laying of venue of any action, suit or procesding
arising out of this Lease or the transactions confemplated hereby in {a) the courts of the State of
Mevada, Clark County, or (b} the Usited States District Court for the Disirict of Nevada, and
hereby further irrevocably and wnconditionally walves and agrees not to plead or claim i any
such court that any such getion, suit or procseding brought in @y such court has been brought in
an inconvenient forum. The parties hereto waive tial by jury in any action or proceeding brought
in connsction with this Leags.

. Nothing in this Lease, expressed or implied, is intended o confor upon
an the parties hersto any righis or remedies under of by reason of this Lease.

. Meither Primse Lasdlord nor Tenant shall record this Lesse. .,

1 Bxelnsion of Ctaly Pading. The parties acknowledge that nsither Phil Ruffin nor sny
related enterprise [apart from Pume Landlord], mdmdua‘iy or collectively, is a party io Ehib
Aceardlogly, e parties hereby agres that in the svant (1) there feany allegad brvach or
default by sey prety wadtr the [Lease] |, or (i} wny pit v sy et arising Bamoer relativpto
any such agreement, no pariy, nor any party clabmihg fheough § {to the sxtent pertitted by
apphicable law}, shall commence any proceedings or otherwise seck to impose any liability
whatsoever against Mr, Ruffin or any relaed cnterprise by reason of such alleged breach,

default, or claim,

E} st fk"i"eﬁésuvnt

7,10 Prime Landlord shall have the right to offer complimentary meals gred adimission to s
eyl Tenant shall bill such meals 0 Pove Landlerd with 2 forty pereent

patrine and enploy
£40%Y dincount apphivd. Any such bilf shall be patd within thisty (303 dsys.

bt
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7.11 Tenant bereby scknowledges that the Clark County Health District (“Health District™)
inspects restaurants located in Clark County, Mevada, for the purpose of noting violations of the
Health Distriet’s codes, standards snd/or rules relative 1o the sanltary operation of restaurants
*Vielation™). As a resulf of such inspections, the Health Distriot jasues ratings of 4, B, C, 13,
and F (with A being the highest rating and F being the lowest, sach & “Rating™), Prime Lendloxd
and Tenant hereby agree that restawrands losated in first class rosort/hotel facilities mugt meet all
of the Health Distriot’s codes, standards and/or rules and operate in the safest, most sanitary way
possible, As a result, Prime Landlord and Tenant hereby agree that an “A" Rating is necessary
for Tenant’s Hestaurant i bs operating in accovdance with the operation of a first class
resorifhotel facility, Therefore, if Tenant’s Rating relative to Tenant’s Restaurvant is downgraded
below an ©A4," and without Hmdting any other provision of this Leass Agrecment, the followdng
shall apphy:

a. For the first instance of & rating downgrade, Tenant ghall have 438
hours from such downgrading fo commence corrsetion of each
Wiclation and to request the Health Distriet to reinspect the Leased
Prevoises. Such request shall be in writing with 8 copy forwarded
0 Prime Landlord. Al such viclations must be fully cwred within
38 days, Should a violation prove mpossible to cure within 30
days, Tenant wrust submit to Prime Landiord a written statement a3
soen a8 possihle explaining the reasons why such cure is
impossible and how long is necessary to effect s cure. If, afler
attemipting 0 oure all violations, the Heslth District does not
reinstate the requisite "A” rating, Tenant shell be considersd in
material hreach of this Agreement,

b, Should Tenant’s rating be downgradsd a sscond time within |
calendar year of the first downgrade, or should Tenant ever receive
a third downgrads, irrespective of how much time hag passed,
Tenant shall be considered in material breach of this Agreement,

Filth Amendmest
3.1 Notwithstanding anything to the contrary contained herein, Prime Landlord and Tenant
agree Tenant Additional Alterations shall inchide without liraitation such alterations, additions or
improvements to the Leased Promises , at 1o cost {o Primne Landlord, as are necessary o
acoomumodate within the Leased Premises the operation by Tenaut of an additional Mexican-
themed business complementary to, consistent with, and in conjunction with Senor Frog's
{which naroe and concept shall be approved by Prime Landlord, but, for example, The Big Deck
at Senor Frog's) (“ingn {

7.1 In addition to the foregoing, Tenant may use, upon teceiving Prime Landlord’s consent, fhe
Leased Premises as set forth hevein for the Complementary Use. In no instanse shall Tenant’s
Complementary Use operate a¢ B sporis bar, private club, soparate nightlife venue, or permit any
use not specifically perroiited in this Section 7.1

14
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7 In addition, the Trade Mame may include the approved operating name of & Complementary
Use condusted by Tensnt,

S92 To ucidivion, Tenant shadt Rave thaaight to ins ol signage on the extevior of the Leased
Proamises identifiring its Uotrplementary Uss business, salijent to Prime Landlord's woasonable

approval and Clark Cotnty approval g8 to.sush exterior sigazge. Por parposes of this Seatien
18,2, all signage and advertising available to Tenant shall be available to be shared betwsen
Subtenant and the Complementary Use business,

18.6 The Partics agres that for purposes of Section 19,6 of the Lease, Tenant's notice addreas s
updata&i 0 3690 YO Boulevasd, Suite 515, Greenwood Village, OO 80111, and that copies of
notines.sent o Tenant per the Lease shall also he sent 1o Subtenant addressad to: Operndora
Andersons 8.4, de C.V, Boulevard Kukulkan km 142, Cancun, Mexico, P, 77500 Zona
Hoetzlera, and to Subtenant’s counsel, addressed to: R@na d R eridsmne, Esq. and Susan
Tmnch L‘x‘q‘, Arnstein & Lehr LLP, 200 South Biscayne Boulevard, Suite 3600, Miand, Florida
31

s

iy
1ad
o=

20.. [T The Lease is amended to includs the following new Sestwn 20 for the benefit of Sefior
Frog’s Las Vegas, LLC, 2 eutvent subtenant of Tenant ("l y

Provided there is 3 Sublease in full foree and effect between Tenant and Subtenant
{3 SETE wut Bublahsgt ot in {is‘fm‘ﬁ under such Sublease {(bevond any period given the
Sybtonant under the Sublesset cove any delhaule) then:

1. Subtenant’s right of possession v the subleased portion of the Leased
Premises and Subtenant’s other rights ansing owt of such Subloase as defined by Tenant and
Subtenant as part of such Sublease ghall not be affected or disturbed by the Prime Landlord in
the exsroise of any of ite rights under the Lease or the obligations which it secures subject to
Frirne Dapsllosd s dght 1o devaad & vinw feasing sareemsent with Sublvnnt @ outtinsd below: Fo
the exieut the Losds Aprecment 3 torminated by Prime Landiord due s & defindt by Tenat dad
Subtenant ig not in defandt voder the Sublease, Rubtenant and Frime Landintd w4l eoter i
watistions for s adw lsesing spresment for aitfey e sbleased }«mfs-m o they Toased Promisis
or the cutire Leased Premises in Prime Landlord’s discretion and in a form awept&ble o
Subtenant and Prime Landlord to replace the Sublease. Prims Landlord may 1eqmre from
Subtenant any of the fingncial assurances it has required from Tenant or might require frow sny
oiher primary lessee for the purpose of any new leasing agreament,

i, In the event any person soquires title to the subleased portlon of the
Leased Premises by conveyance or sale or any related provesding, the Prime Landiord oovenants
that any such transfer of the subleased portion of the Loused Pramises ehall be miade sibjact o
the Sublease and the rights of Sublenant under the Sublease, Provided that in such even,
Subienant covenants and agresy o atican to aeh person as iy new landlord, and the Sibdease
shatl continue in full force and effest s p direct lease boetween the new landlord sust the
Subsiesant upor all of the foross, covamints, conditions, and agreemenie set forth in the Sublease
andiore any additional sowrednwnts. Howaever, in oo event shall the new landlord be:

i5

THLCOO008Y

000345

000345

- 000345



97€000

i) Hable for any aot or omission of Subtenant;

133 bound by any payment of rent o additiongl rent made by
Robtonant to the Tonsat for more then one month in advance,

B The Sublease shall be subject and subordinate o the rights of fhe Prime Landiord
or any new landiord under the Agreement, to the extent apphaable,

o, Any notoss required or pormitled to be given under this Agreoment shall be in
writing and persoanally delivered, given by cmrtified mall, postsge propaid, return reseipt
requested, or deliverad by overnight courler, in sach instance addresced o the parties at the
sdedresses listed in the first paragraph of this Agreement or at such other adidreases as the parties
may designate in writing as provided herein for the purpose of recelving nolices under this
Agresment. MNotives shall be deomed given when actually received by the recipient, or when the
recipient thereof rofiases reoaipt,

d. This Agreement: (1) shall be binding upon and inure 1o the bensfit of the partles
Leveto and thelr respective legal representatives, successers, and nssigns; (b) may be axecuted in
sounisrparts, sach of which shall be desmed ap original but together shall constiiule ons gad the
same insfroment; (&} constitutes the entire agracment of the parties hereto concerning ite subject
matier except as outlined herein; and, (4} may oot be modified sxcept in wrlding signed by both
parties or by thelr respective sucosseors in interest,

g, Tha above provisions shall be selftoperative and sfective without the exscution
of snv further instruments on the part of either party. However, Sublenant shall execule and
daliver i¢ Frime Landlord, or any such person o whom Subtenant agrees fo attormn, such other
instruments as either shall reasonably request in order to comply with these provisions, In
gdditon, al Temant's request, Prime Landlord shall sxecute and deliver 1o Tenant and Sublenant a
separate mstrament confirming these provisions. In such sveny, the sepamie instumeni shall
inchade the following: THE PARTIES HERETO, HERERY KENOWINGLY, VOLUNTARILY
AND INTENTIONALLY WAIVE ANY RIGHT THEY MAY HAVE TO 4 TRIAL BY JURY IN
RESPECT OF ANY LITIGATION BASED ON THIS INSTRUMENT, OR ARISING QUT OF,
UNDER OR IN CONNECTION WITH THIS INSTRUMENY, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WERITTEM)
OR ACTIONS OF ANY PARTY WITH RBSPECYT HERETG., THIS PROVISION I8 A
MATERIAL INDUCEMENT FOR PRIME LANDLORIYS ACCEPTANCE OF THIS
INSTRUMENT.,

f The provisions of this Section 20(c) shall inure to the benefit of and be binding
upen the parties, their beirg, suceessors and assigns.

g Fxoapt as outlined in this Section 20{c), nothing herein otherwise modifies the

rghts, nbligations or the remesdies of the parties where applicabie with respest to the Agreoment
as arnended or the Sublease.

137

TILLCOD006R

000346

000346

000346



LvE000

{7

THLEO000AE

000347

000347

000347



87€000

EXHIBIT B
FRIME LANDLORD OBLIGATIONS APPLICABLE TO SUBTENANT

1.2} W ... Privee Landlord agrees to concesl any work performed by Prime
Landlon p.lrsuané to this Section and repair any damage o the Leased Prmm% caused by ot
regulting from Prime Landlord’s performance of such work., Such rights may only be exercised
after Prime Landiord has given Tensnd ten {10} days’ prior written notice, and then auch work
shall be axerciaed afler Tenant’s business hours 30 4s to not diarupt or disturb Tenant Operations;
provided, however, if Prime Landiord shall have veasonable ground to believe an Bmergonoy (as
defined below) exists or is threatensd, Prime Landlord shall be eotitled to take all such actions
and 1o proceed at all ressomable times as are appropriate.  An "Rewrgepey” shall mean a
substantial threat to ife or property. -

2.1 Eaom. . .. Notwithstanding snything to the contrary set forth hersin, Tenant shall have the
right to tenminate this Leass if Tepant is unable io oltain or maistain any permil, license or other
consent necessary for Tensnt o eondust Tenant Operations in the Lessed Premises, In such
svent, this Lesse shall fonminate ton (10) days following Tenant’s delivery io Prime Landlord of
writien notice of Tenant’s inability 10 obiain or maiotain any peomit, hcense or other consent
noosssary for Tenant to conduet Tonant Operations in the Lessed Premises.

v Prime Lendlord shalf pay or cause 1o be paid 21 Real
Ustate Taxes nsgessed or impesed upoa the Hotel Cagine whmh breome dus or payable durag
the Lesge Term. As used in this Leass, "Haal Pan” means all real estate taxes, public
and governmental ohargers and assessments, inchuding extraordinary and special asseasments, of
asseasments against any of Prime Landlord’s peraons! propenty now or heveafter located in the

Hotel Casino, all costs, expenses and sitorneys’ foes incurred by Prime Landiord in conlesting or
negotiating with public suthorities as to any of the same, but shall not inchide taxes on Tenant's
parsonal property or assals of Tonant, Tenant agreeing 10 pay, before delinguency, all taxes upon
tiyibuts i;,,v 1o such excluded ftoms without apporfionment. Prirme Landlord shall pay or cause
be paid all costs of any kind paid or inowred by Prime Landlord in conpestion with the

i

ownership, management, mainienance, repalr, replacement, restorafion or operation of the
Prape:ty {including all Common Areas), inchuding by way of flustration byt aot Hmitation, all
Real Property Taxes, all costs, charpes snd surcharges for utilitivs, water, sewage, janiorial,
waste dispossl and refuse romoval and all other utilities and services provided to the Property,
and all insuracce cosis for the Property.

s 3 Notwithstanding anvthing in the
the contrary, Prime Landlord "em@sent% aud warrants that as of the Delivery Date
{t¢ Tenant], the Leased Premises shall conform in all respacts with all Applicable Laws and shall
be free of Hazardous Matenals (deflned i Section 14.3.1), Prime Landlord shall inderonify,
defend and hold harmiess Tenant and Tenant's Associsted Parties from all olaims, suils,
Labilities, obligations, judgment, foes, costs and expenses, including reasoneble attorney fees,
mourred as a resull of the mr»gomg reprwen’amv‘ being untroe in any material respect. For
o ﬂgoz, of this Leass, “Appll swn” meens those applicable existing and future statuies,
iaws, rules, regulations, orders, codes, permits, suthorizations, building regulations, roning laws
{3
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and ordinsnces of any Governmental Authorities, s amended from tme to dne, now or
hereinafler o affeot, ncluding, without Hmitation, Gaming Laws, having furisdiction over Prims
Landlord or sny AfhGlate of Prme Landlord, Tenant, mm Lease, Tenant Operations or the Hotel
Casine. For purposes of this Lease, “Udvaing fog?

? means those federal, siats and

loeal governmental, quasi-governmenial authort iea, agenvies, eourds, departments, boards and
officials, as amended from Hime o e, now or hereinafler in sifect havisg jurisdictipn over
Prime Landlord or auy Affiliste of Prime Landlord, Tenant, this Lease or Tensnt Operations,

foased Premises {c@ﬂmswelv, !
from such removal, Upon Exp&ransm or temamamm of i}m Lease, Tenam ghall smrmdct the
{.eaned Premiges in reasonsble, broom clean condition, ordinary wear and tear oxcepted. Prime
Lendiord hereby waives and relenses any liens which Prime Landlord may have against Tenant’s
swaed or lessed personal property, trade fixtures or squipment or againgt Tenant’s merchandise,
caeh or accounts receiveble, whether such lien is siatutory, constitutional or contraciual, or grises
ovt of operation of law ov otherwise.

7.1 % qiv, Tenant neay use the Leased Prermses for the putpose of conducting thercon
the operanon of bar, lounge, rostawant and/or wmghtclub serving Mexicsn food and
international food and that mey festure live entertainment and/or prerecorded music and dise
iockaye, dancing, bottle service, live entortalnment and private events. . . .,

73 nvs, Tenant shall have the cight, subject io Prime Landlord’s prior approval,
which apm» al shall not be unreasonsbly withheld or delayed, to place upon the intorior glass
sarface of sny window or storefront auch decals and decorations that are seasomal in nature, or
that promote products offtred for sale within the Leased Premiees or promote other purposes
related to Tenant Operations, inchiding but not Hmited to advertising campaigns.

74

Warranis othtzwme. In the event any App.mabie I_‘aws eperate © mduw sm,h hours m‘:" x)perauon,
Frime Landlord and Tenant shall reascnably cooperate, at Tenant’s sole cost and expense, 10
sock waivers or other appropsiate Approvals with respect to the varation of such Applicable
Laws, If such waivers or Approvals are noable {o be oblained, the parties will work together to
ssiablish mutoally satisfactory hoors fo conduct Tenant Operations. Motwithstanding anything ia
the forzgoing to the conltary, Tenent shall have the right to close the Leased Premises for
renovations, remodeling, alterations or repairs dus 1o casualty, other damage, and Foros Majeure
BEventa.

7.5 Exoly :. Prime Landlord covenanis and agrees that throughout the Loace Term Prime
Landlord shell not 1°a§a vent or suffer or permit any portion of the Hotel Caeine, other than the
Leased Premises, 1o be used or cocapied as or for & Mexiean-themed restaurand or that is a party-
themed competitor of Sefior Frogs, including Covo Bonge, Csboe Wabo snd Margaritaville,

e

7 o means abl arcas and facilities outside the
Leased Promisss and within th:, sxterior property houndary line of the Property and inferior
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wtility raceways within the Leased Promises that are provided and designated by the Prime
Landlord for the general non-exelusive use of Brime Landlord, Tenant gond other tenants of the
Property and their regpective eraployees, supphiers, shippers, customers, confractors and invitees,
inchuding, without lBmitation, wash arsas, roadways, sidewalks, walkways, landscaped areas,
irrigation sy%tfsms, lghting facilities, fences, gates, elevators, roof, common enfrances, common
areas within the Hotel Casine, common pipes, conduits, wires and appurienant squipment
serving the Leased Premises, exierior signs, directories, fire detection svwlems, sprinkler systoms,
security gvsteme, and the parking facilities within the Property. Tenant, is agents, employses,
servants, sontraciors, Hosusces, customers or business inviteos shall have the non-exclusive right,
in common with Prime Landlord and others to whom Prime Landlord hag or may hersafter grant
rights, to use the Common Areas, subject to commerecially reasonable and non-diseriminatory
rules, regulations and ordinances promulgated by Prime Landlord with respect thereto,

EY R SRTS

. Tenant shall operate uader the trade name “Senor Frogs™ i y Name™).

Prime Landlord shall have no right or Heense o use or employ, in any
'veanncr zmy of thcse: togos, tradomarks, trade names - inclading the services marks or dsmam
names owned or Heemsed by Tenant (collectively, “F facka”’y without the prior weitt
congent of Tenant. Prime Landlord agrees to indemnify, defond and hold Tenant harmicss fmm
and sgainst any expenses incurred by Teonant in connection with any use of the Tenant Marks by
Prime Landlord other than ag sst forth in this Agreement, Prime Landlord shall not contest or aid
in contesting the validity of the Tenant Marks or Tenant’s ownership of or licensed rights in the
Tenant Marks, or use any of the Tenant Marks a8 part of a corporate name or other business
name of any Affiliate of Prme Landlord, ov adopt or use any confusingly similar logo,
irademark, tvade name, service mark or domain name.

18.2 Ugilies . Prime Landlord represents and warrants that utilities for electric, gas, sewer,
water andd heating, ventilation and air conditioning as well as chilled water are available 1o the
L.eased Premises and shall continue to be available throughout the Term, and at no additional
expense to Tenant, and that such wiilitics shall be in compliance with all codes and sufficient for
Tenant Operations.  Prime Landlord shall not take nor permit its agents, employees or

contractors to fake any action which shall inferrupt or interfere with any wutility services o the
Leaged Premises.

113 Wabver of Subrosstizy.  Notwithstanding anythiog o the contrary in this Lease, neither
party nor i85 officers, divectors, employees, aganls or invitess shall be liable to the other party or
10 any insurance company (by way of subrogation or otherwise) insuring the other paxty for eny
loss or damage 0 any building, structurs or other iangible property, when such loss is caused by
any of the pe nia that are or could be insured against under 3 standard policy of full replacemant
cost insurance for fire, thefl, and spscial form coverage, even though such loas or damage might
have been GCL&S*QHC& by the negligence of such party, its agents or employees.

12,0 Pefnee Sonaliaody Obliswtbans. Prime Landlord agress to keep in good structural order,

condition dﬂd repair, and veplace as necessary, the exterior walls, columns within the Leased

Pramises, foundations, structural floor and roof and suuetural sreas of the Leased Premises, ag

well as afl utility lUnes beyond the connection or stub to which Tenant connects is utilities,

except for any damage thereio caused by any negligence or misuse of Tenant or its agents,
28
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emplnyees or contractors, which Tenant shall repaie at its sole cost and expense, Prime Landlord
shall use commercially reasonable efforts to not disrupt Tenant Operations duming the
performance of {ts obligations hereunder; provided, luveves, if despite Prime Landlord’s
commercially reasonable efiorts, Prime Landiwd materially disrupts Tenant Operations for more
than twenty-fowr {24) consecutive hours, Tenant shall be entitled to an abatement of Minkmum
Rent during the full perind of such disruption. Prime Landlord agrees fo keep the Common
Areas in good order, condition and repair, reasonable wear and tear excepted, except for any
damage therelo canssd by any act or negligence of Tenant or iis agenis, emplovees or
contractors, which Tonant shall repair at its sole cost and expense. Prims Landlord shall, at its
sole cost and expeuss, maintein and make or cause io be mads any neccssary repairs to the
HV AL system, and elecire, gas, sewsr and water lines serving the Leased Premdses prompily
after recciving notice from Tenant, except for any damege thereto caused by any aot or
negligence of Tenant or is agents, eroployees, servanis, conteactors, licensves, customers or
business {nvifees, which Tonani shall repair at its sole cost and expense, and yrovided Tenant
provides Frime Landlord with prompt wriiten notics explaining the nesd for such repair.

13.3 Indem :
Terant or Tenant's cmpimees, agemis or mntrmtorsy ane Landiord agrees to mdemmty,
defend and hold Tenant and Tonant's and its represeniatives, officers, managers, divsctors,
shareholders, menbers, agents, servanis and smployees hanmless from and againgt any and all
clalme, actions, damages, Habnlitles and expenses (incloding, without limitation, ressonable
satﬁmveyi’ foes and expenses) allegedly or actually (3} arismg from Prime Landlord’s fatlure to
comply with the [applicable] provisions of this Leass, (il) arising from or out of any aceident or
acourvence on the Common Areas or any part thereof| or (1if) occasioned by any act or omission
of Primse Landlord or Frime Landlord’s smployees, agents or contractors and ars not covered by
the commercial general Hability insurance maintained by Prime Landlord pursuant this Lease.
This provision shall net extend to worker’s corpensation claims brought againet Tenant,

i . Prime Landiord shall indemmnify, protect, hold harmless and
defend Tenant fron any and all gianﬂs, losses, Habilities, costs, expeonses or darnages, including
reagonable altomev's fees In conmection with: (i) the viclation of any Environmental Laws by
Prime Landlord; (i) the presence of any Hazardous Substances in the Leased Premises as of the
Delivery Date, or thercafter under, in or upon any other portion of the Property {fo the exient not
canged by the Tenant Parties),

’ifii,i
a it a3} portion of the Leased Premises that substantially interferes with Tenant Opsrations,
whf:ther by fire or other casualty {collectively, “Cagnalty™), {Prime Landiord or Tenant] may
terminate this Lease effective as of the date of such Casuaity, by so notifving the other party in
writing within thirty (30) days afler the date of such Caspalty. If Prime Landlord desires to
repair the Leased Promises, Prime Landlord may revoke Tenant's terminztion by so notifying
Tenant {n writing within thirty (30) days after the date of such Casualty, which notice shall state
the sstimated time to complete such repairs (*f ang ik Y. If the astinmed
time to complete such repaire is in excess one numired e:g‘my {180} dfws Tenant shall have
right to terminate this Lease by so notifying Prime Landlord in writing, within thirty { G} daV

after Tenant's receipt of Prime Landlord’s Repair Notice. If Prime Landlord elects to repair, and
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Tenant does not, or is not entitled to, terminate this Leass, and if Prime Landiord procceds to and
does repaly the damage with reasonsble dispatch, this Lease shall not terminate, but shall
continne in full force and effect, except that Tenant shall be satitled o a reduction in the
Minimun Rent {o an amount equal fo t&:at proportion of the Minimum Rent that the number of
square fect of floor space in the usabie portion bears to the total mumber of square feot of floor
gpace in the Leased Prewises. Minimuwm Rent shali only be reduced untid Prime Landlord
substintinily completes the repair and restoration of the Leased Premisss.  If this Lease is
terrainated pursuant to this Section 16, Rent shall be prorated as of the date of Casualty,

1602 Lok v, I the Leaged Premises, exclusive of Tenant's
Property not affixed to the Leased Premises, shall be damaged by Casualty but the damage does
not substantially interfere with Tenant Oyex tions, Prime Landlord agrses to ropair such Leased
?"f:rmae* with reasonable prompiness and diligence and in that case the Misimum Rent shall not

be abated or raduced. Tenant shall immediately notify Prime Landlord in cace of dmwage due to
Casualty or stherwise to the Leased Promises, Notwithstanding anything herein to the contrary,
if Prime Landlord is reguired to repair the Leased Premdses or portion thereof purswant to this
Soction 16.1.2 or clects to repair wader Section 16,11, as a part of such work, Prime Landlord
shall not be requirsd to repair and restore any permanent alierations made by Tenard including
any Tenant Improvements or any of Tenant’s Property, such excluded iems being the sols
responsibility of Tenant to repair or restore,

16.1.5 By , st any time during the last ning (9) months of the Term

there 18 damage for which the msi te repair exceeds the average monthly Rent smount paid
during the last twelve (12} months, cither party may termioate this Leass by giving written
ferminsiion notice to the other party within thirty 30} days fiom the occurmnce of such
damage. I this Lease is terminaied pursuant to this Section 16.1.5, Rent shall be prorated as of
the date of damags.

: sk, If the whole of the Leased Premises is lawfully taken by
condamnatmn eminent domain of in an 1y other manner for any public or guasi-public purpose
(each a “Taking™, this Lease shall terminate s of the date of such Teking, and Reut shall be
proxated to such date. The date of Taking shall be the date possession of the Leased Promises is
granted to the applicable Governmental Authority or other Person. If less than the whole of the
f.cased Promises is subject to the Taking, this Lease shall be unaffected by such Taking
provided, howgover, that {a) Tenant shall have the right to terminate this Lease by notice to Prime
Landlord given within ninety {90) days after the date of such taking if ten peveent (10%) or more
of the Leased Premises is taken and the remaining area of the Leased Promisss s not ressonably
sufficient for Tenant to conduct Tenani Operations, and (b} Prime Landlord shall have the right
to terminate this Leass by notice to Tenant given within ninety {80} days after the date of such
taking if ten peroent {10%) or more of the Leassd Promises is taken; ¢ howewe
Prime Landlord shall not have the right to terminate this Lease unlsss Prime Landlord also
torminates the leases of any other tenants who have suffered the same extent of Taking as
suffered by Tenant. 1¥ either Primne Landlord or Tenant so elects to terminate this Lease, the
Lease shall terminate on the thirtieth {30th) day after either such notive, The Fent shall be
provated to the date of termination. If this Lease continues in force upon such partial Taking, the

N2
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Minimum Rent shall be equitably adinsted according to the remaining remtable areas of the
Leased Premises,

.
5

P70 Prines Lendiond s Ra G Wananiss al & gy, Pome Landiord hereby
represents, warrants and coverants to Tenant, as of the Bifective Date and at all times during the
Term, that: (8} Prime Landlord is a Hmited lability company, duly organized, validly sxisting
and in good standing under the laws of the State of Nevada, and is duly qualificd and in good
standing as a foreign entity in the furisdictions wheredn the nature of ihe businass transacted by it
or propecty owned by 1t make such gualification necessary; {b) Primne Landlord bas the valid
Hmited liability company power to enter info and perform all of its obligations snder this Leass
and this Lease has been authorizad by all necessary limited Hability company action; (o) there are
no known actions, suits or proceedings pending o, to the bemt knowledge of Prims Landlord,
threatened against Prime Lendlord by any Governmental Authority which would prevent Prime
Landlord from coropleting the transachion provided for hevein; {d) this Lease and the other
agreemenis and Instruments contemplated hereby conatitute legal, valid and binding obligations
of Prime Landlord, enforceable in accordance with their respective terms except o the extont
such enforcement may be lbmited by applicable bankruptoy, insolvency, and other similar laws
affecting creditors’ rights gonerally and general principles of equity . ..

181 Subordinatn of Tonsnt's Intersst. This Leass and Tenant’s infersst in the Leased
Proemises iz subordinate to snv lien, mortgage or deed of fust now or hercafter plawd charged or
enforced against the Leased Premises or the Property {coliectively, a “% '), provided that
such subordinstion shall be conditioned upon Tenant's right to guiet pos sessnon of the Leased
Premises during the Term not being disturbed If a Mortgagee (“Mustnusey? means the
morigages under 2 morigage or beneficlary under g deed of trust holding a len @mumbermg the
Property or any part therecd) requests & reasonable subordination, non-disterbance and
gitornment agreement, Prime Landlord shall pay Tenant's reasonablec costs and expeonses incurred
in connection therewith, and Prime Landlord agrees 1o obiain a subordinstion, non-distucbance
and attornment agreement from any current and fotore Morigagee in 3 form reasonsbly
gocepiable o Tonant and such Morigagee. In the event Prime Landlord is unable to obtain a
subordination, non-disturbance and atiornment agreement in a form reasonsbly accepiable io
Tenant and executed by Prme Landlord and fhe cwrrent Mortgagee within thirty (30) days after
Tenant’s request, Tenant shall have the right to terminate this Lease.

SR w At any Hme, and from time to time, within thirty (30) days afier notice of
rPC‘usst by {an\, L andiord or Tenant], the other parly shall execute, acknowledge, and deliver
to the reguesting patty or 1o such other reciplent as the anotice shall divect, « staternent: {8}
L,crt.xfymg that this Leage is onmaodified and in full foree and effect, or, if there have been any
modifications, that &t is in full force and effect, as raodificd in the manner specified in the
staternent; (b} siating the dale to which the Rent and any other charges have been paid in
advance; {&) acknowledging that there are not, (o the non-requesting party’s knowledge, any
uncured defanlis on the party of the requesting party hereunder, or specifying such defauks if
they are claimed; and {d} containing such other {nformation regarding this Lease as the
requesting party rcasonably requests. The staternent shall be such that it ozn be relied on by any
auditor, creditor, commiercial banker, or invesiment bapker of either party and by any prospective
encombrancer of the Leased Premises, or of all or any part of Tenani’s or Prime Landlord’s
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biteresis under this Lease, A party’s failure to executs, acknowledpe and deliver the certified
statement described above within the specified time shall constitute acknowledgment by such
parly to all persons entitled {0 rely on the siaternents that the Leass is vomodified and in full
foree and effect, that the Rent and other charges have been duly and fdly paid to and inchading
the respective due dates {nusediately preceding the date of the notice of request, that such
information regarding this Lease set forth therein is true and commplete, and shall constibute &
waiver, with respect to all persons entitied to roly on the statoment, of any defuulis that may exist
before the date of notice.

19.2 Siggges Throughout the Term, Prime Landlord ehall, at no additional expense to Tenant:
{a) provide directional signage from the Hotel Casino and within the Property to the Leaged
Premises . . .. Without limiting the foregoing, Tenant shall be stforded an equal opportanity to

advertize in aii of Prime Landiords' advertising featuring other restaurani or barounge tenants at
the Froperty and at squal cost o other tenands,

+ g, Failure fo insist on compliance with any of the obligations and
ooV nant& hereof shall not be deemed a waiver of such sgroements, obligations and covenants,
nor shall any waiver or relinguishment of any right or power hereunder at any one or more time
or times be desmed & walver or relinguishment of such rights or powers at other times. Bxercise
of dny right or remedy shall not impair Prime Landlord’s or Tenant’s right to any other remedy.

4 1S ot Tenant shall lawfully, peacesbly, and quietly have,
}‘@ d 0eK ,sp« and en_gev tha Leased Premises during the Term without hindrance or gjection by
?qma Landlord or by sny persons lawfilly claiming under Prime Landlord. Notwithstanding the
u ,sgfms g, Prime Landlord and its authorized agents and representatives shall be entitled 1o enter

¢ Leased Promises with reasonable notice, or immediately in the case of emergency, for the
purpose of {a) cbserving, posting or keeping posted thereon notices provided for hereunder or
requived by Applicable Laws, or such other notices as Prime Landlord may reasonably deem
neccssary of appropriale, (B) reasonably inspecting the Leased Premises, (o) exhibiting the
Leased Premises o prospective purchasers or tenants; pravided, hevenyey, Prime Landimd shall
not exhibit the Leased Premises o tenants prior to the last twelve {12) months of the Term, and
{d) making repairs to the Leased Promises required by Prime Landlord hersunder and reasonably
performing sny work upon the Leassd Premises in accordanoe with the terms hergof,

_‘_s Any nolice or other commuunication required or pemu’ted o be given by a parly
her,m{:ﬂ shall be in writing, and shall be deemed 1o have been given by such party to the other
Aty of g;-ar-;i':s {&} on the dawe of personal delivery, (b} on the date deliversd by a nationally
recogmized ovemight courier service when deposited for ovemight delivery, {¢) on the next
Businf'ss th” foliowing any facsimile transmission o a party &t its faosimile number set forth

sy, such delivery ig conowrrent with delivery pursuant to the provisions

of ela uses {a:, (b) or {3} of this Section 19.6, or {d) three (3) Business Days after being placed in

tl:n United States mail, as applicable, registered or certified, postage propaid addressed fo the

following addresses {m;h of the partics shall be entitled to spacify a differsnt address andfor
contact person by giving notee as aforesaid):

+{

Ifto Prime Landiord: Treasure Isfand, LLC
3380 Las Vegas Bivd, South
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Las Vogas, NV 89109

Attn: Najam Ehan

Facsimibe: 702-884-7650

Hemaih akhan@iressureisiand.oom

With a eopy via feaimile o

Baad Anthony, General Counsel
Facsiraile: T02-894-7293

Honail: banthony@treasuraisland.com

¥ to Tenant Roge, LLO
8301 E. Preatics Ave,, Sulie 210
Greenwoond Village, CO B3I
Attr Susan Markusch
Paosinile: 303-221-8501
E-mail: susan@gdare.com

With a copy ta:

Operadors Andersons S A de QY
Boulevard Kukulkan ki 14.2
Cancus, Moxico

C.B. 77300 Zona Hotslera

fand

Arustein & Lehe LLP

200 South Biscayne Boulevard

Suite 360¢

Miawd, Florida 33131

Atterdion: Ronald R. Fisldeione, Baq, and
Susan Trongh, Esq

¥aosiroile: 303,374 4744

B-Mail rrficldstope@arnsiein, cor]

. Neither perty shall be deeraed in breach hereunder and neither shall b
Habile to the sther if either fails fo perform any of i3 ohligations hereunder by reason of any fm,
garthguaks, fi ood, epidarnic, accident, explogion, labor dispute, riof, civil disturbance, sof of
public anemy or terrorism, embargo, war, act of God, any municipal, county, state or national
ur'ii"arce or 5&“‘1 &gz} @Awutxw or judmai ()*dm‘ or amnlar e‘«ent E}uyand sm,h patty’s control

w, that no party
ad 1o retief undc-r this Scctmn {0, 19 mh&. such pany snaii ave given the other
party reasonable notios of such Force Majeure Bvent,

»t:zii be cnt'“
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