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000751

THE COURT: Okay.
THE WITNESS: Thank you very much.
THE COURT: Mr. Van, you're up.
DIRECT EXAMINATION
BRY MR. VAN:

Q Mr. Dragul, what you do for a living?

A T'm the owner of GDA Real Estate Services LLC. 1In
Colorado we are in the real estate business, commercial real
estate business.

Q Tell me about GDA Realty. How many square feet does
it have under contract?

A Well, I'll say it a different way.

Q Okay .

A We're a shopping-center—-acquisition business. We buy
shopping centers around the country. We currently are involved
in 22 states and have over 80 properties.

Okay. How many tenants do you have?

Over 2000, less than 3000.

And how many properties do you deal with?
82.

Roughly how many square feet do you manage?

= Ol S ol R ©

We're involved in roughly somewhere between 7.6 and
8.1 million square feet. We're selling sometimes and buying.
Q Fair enough. It's a fluid business?

A Yeah.

JD Reporting, Inc.
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Q Tell me about the first time that you came in contact
with Mr. Krouham.

A T called David after several attempts to talk to him
about bringing Senor Frog's to Las Vegas.

Q And at that time had you already had a conversation
with Treasure Island?

A We had.

Q Okay. Tell me about your contact with Treasure
Island then.

A I was in touch with Najam Khan. I was interested in
the current space that Sefior Frog's occupies. Najam told me
that the space, they were negotiating with another company out
of Chicago, and that he would be back in touch with me if that
fell through, which it did.

Q Okay. And so he contacted you. Do you remember
about when?

A I don't remember.

Q At that point in time —— at what point in time did
you meet with Mr. Ruffin?

A Approximately a month after that Mr. Ruffin actually
met with one of my representatives with Najam where our group
presented the idea.

Q Okay. And how many times have you met with
Mr. Ruffin?

A Several, maybe —— maybe more than 10.
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Q When you met with Mr. Ruffin, and you presented the
Sernior Frog's concept; is that correct?

A One of my representatives met with Mr. Ruffin and
Mr. Krouham.

Q When was it that they agreed to enter into a contract
with you and Sehor Frog's?

A Right then. T mean, Mr. Ruffin loved the idea.
Within 10 minutes he said he thought it was a great concept. I
guess he used to own a hotel in Nassau, Bahamas that was next
to a Senor Frog's, and he was very quick to say, ves.

Q Okay. What was your relationship with Sefior Frog's?

A I had no relationship with them.

Q Okay. When you started this venture then, what was
your relationship with them in order to go forward with this
venture?

A Well, I went to Cancun, met with David Krouham. It
was clear to me that this was a concept that Treasure Island
wanted. So we pursued our agreement with David Krouham and his
partners to bring them to Treasure Island.

Q Okay. Were you partners with them?

A Well, our company Rose was a partner with them in
Senor Frog's Las Vegas.

Q Okay. And what was the agreement as far as the build
out, the construction and the running of the operation?

A I think it was a little bit more complicated than

JD Reporting, Inc.
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that. Our expertise was real estate. Their expertise was
running restaurants. So we had lots of experience in building
out retail space. So we were in charge of that. So.

0 And —

A They were in charge of the restaurant.

Q Okay. So you agreed to build it out, to get
everything built out. There was a timetable. Were you ever ——
did you search around for contractors in Las Vegas in order to
build out this property?

A I did.

Q And did you ever agree to somebody?

A Well, we were told by Treasure Island that they
strongly wanted us to use Austin Construction.

Q Okay. Do you know if Austin does any work for
anybody else?

A They do.

Q Okay. So did you enter into a contract with Austin?
A Senior Frog's Las Vegas entered into a contract with
Austin.

Q Okay. And that was the entity that —— Sefior Frog's

Las Vegas 1s the entity that constructed the project?

A Right.
Q And the owners of Senor Frog's Las Vegas were whom?
A Rose LLC and I believe David Krouham and some of his

partners individually.
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Q Okay. What was the original construction cost —— the

original construction contract?

A The amount?

Q Yes.

A 3.4 million.

Q And how much did you end up having to pay for that?
A Roughly 6.6 million.

Q Okay. Why the excess?

A Well, it's my — 1in all the construction that I've

been involved in, contractors make a lot of money in what they
call change orders, and in this particular case, there were —
you know, the contractor hit us with massive amounts of change
orders.

Q And there was a — and we'll get to this in a minute,
but there were issues with regard to the payment of that

amount, correct?

A Correct.

Q And has that matter been resolved?

A It has been resolved.

Q And you dealt with Austin directly?

A That is correct?

Q And that was a mediation that occurred last week,
correct?

A That is correct.

@) In the course of that mediation, did you ever receive
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information with regard to Treasure Island's discussions with
Austin?

A Yes.

Q What were you told?

A I was told secondhand that there was a —

MR. SHEEHAN: Objection. Hearsay, Your Honor.
THE COURT: Sustained.
RY MR. VAN:

Q Okay. Did you receive during the course of that
discussion —— or in the course of that mediation, were you
presented with information that Treasure Island was discussing
that arbitration with Austin?

MR. SHEEHAN: Same ——
THE WITNESS: Yes.
MR. SHEEHAN: —— objection, Your Honor. It's
obviously ——
THE COURT: Sustained.
RY MR. VAN:
Q Okay. Is it fair to say that you have expertise in

the real estate market?

A Yes.

Q And i1s it fair to say you have expertise in running a
restaurant?

A No.

Q Is that the reason why you partnered up with — why
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you partnered up with David Krouham to establish Senor Frog's
Las Vegas?

A Correct.

Q All right.

THE COURT: Refore you go to the next subject, this
is probably a good place for me to break.

MR. VAN: Okay.

THE COURT: This is not a requested break. That
means that the witness may i1if he chooses discuss anything he
wants with his counsel, and the privilege will remain.

MR. SHEEHAN: What time do you ——

THE COURT: How do I know that? How do I know that?

MR. VAN: I don't know that one.

MR. SHEEHAN: What time does the Court plan on going
till tonight?

THE COURT: We'll break by 5. My hope is we'll be
done with the witnesses before then. We'll see. I anticipate
this meeting to be a half hour. So if you want to go to
Starbucks, leave the building, you can. Walk around. Have a
nice time. 1It's a beautiful day outside.

MR. SHEEHAN: BRut if we're back here in 20 minutes,
that'll be safe.

THE COURT: 30 you'll be safe.

MR. VAN: Okay.

THE COURT: Remember, it's Hardesty.
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MR. VAN: We're not going to start for 30 more
minutes. Got it.

THE COURT: Yeah. You guys be back here at 3:30.

MR. VAN: I was just going to say that.

THE COURT: My meeting is at 3. So I've got to get

up to 17 —

MR. VAN: Got it.

THE COURT: —— get through their special security and
back.

MR. VAN: Got it. Thank you, Your Honor.

(Proceedings recessed 2:51 p.m. to 4:25 p.m.)

THE COURT: So I blew that estimate.

MR. VAN: Hey, I haven't moved.

THE COURT: Yeah, and I don't believe that for a
minute.

You can sit down, sir.

THE WITNESS: Thank you.

MR. VAN: Sorry about that, my sarcasm.

THE COURT: 1It's all right.

MR. VAN: I have a shirt that says sarcasm is my
second language.

THE COURT: Uh-huh.

MR. VAN: I got it as a gift from my wife. Seems
appropriate. Are we back on?

THE COURT: We are.
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BY MR. VAN:

Q

you met with Mr. Ruffin. Is there a point in time that you

went to him with a concept called the Shrimp Bucket?

A

Ruffin about a concept that David has called the Shrimp Bucket;

that is correct.

Q

them all the information with it?

A

Q

A

Treasure Island was opening up the Seafood Shack, which eerily

looks exactly like the Shrimp Bucket.

Q

were providing them information. You were trying to — let me

ask you this. How much time do you spend on the road?

A

Q

A

Q

the road that much?

A

business is identifying real estate to buy. So I'm out looking

at real estate and making acquisition agreements.

Whatever happened with that proposal?

Not much happened until we were informed that

We own real estate in 22 different markets. My core

000759

Okay. Mr. Dragul, so we talked about the time that

David Krouham and I met with Najam Khan and Phil

Okay. And when you went in there, did you provide

Pictures, drawings, everything, menu.

Okay. So you were doing business with them. You

I'm in hotels 180 nights a year.
Okay. Virtually half the year?
Every other day I'm on a plane.

Okay. And what's your job? Why is it that you're on
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Q Okay. So you were involved or were you involved or
was 1t Ms. — what does Ms. Gold do for you, Elizabeth Gold?

A She's our in-house counsel, but she's head of our
leasing operation. She is involved in —— her team transacts
30 — 350 lease transactions a year on our own company's
behalf.

0 Now, in the original lease, we talked about Susan ——

how do you say that?

A Markusch.

Q Markusch. What does she do for your company?

A She's my controller.

Q Why do you have her listed as the person to get
notice in the event of default?

A I'm not there most of the time. I mean, I'm rarely
in the office.

Q Okay. So ——

A Because she's there.

Q Does she have signing authority, check signing
authority?

A Yes.

Q If you could look at Exhibit 1 real quickly.

A Okay .

Q Go to page 22 and Paragraph 19.6. 1Is it your
understanding that any notice required under this lease had to

be in writing?

JD Reporting, Inc.
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Yes.
And it had to go to the designated parties?
That is correct.

At the designated location?

>0 @ 0 P

Correct.

Q All right. 1If you can read — right before it says
Treasure Island down there, in parens, it says: FEach of the
parties shall be entitled to specify a different address and/or
contact person by giving notice as aforementioned?

A Correct.

Q Okay. Did you ever give notice that with regard to

issues concerning —— did you ever have a written statement
that — where you said take Susan Markusch off and put me on?
A Never. In my 29 years of doing business, I've never

ever replaced the person that is designated ever. Susan's been
with me almost 20 years.

Q Is she the one that's always there?

A Always.

Q Okay. Now, you've heard testimony with regard to
this communication that you had with Mr. Anthony, and — let me
strike that. If you can look at Paragraph 19.9.

A Okay .

Q And it indicates here that: No supplement or
modification or waiver shall be binding unless it is executed

in writing by both parties. Are you familiar of any writing

JD Reporting, Inc.
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that you signed changing who that contact person would be?

A There is no writing.

Q Okay. Now, you heard Mr. Anthony testify about this
accommodation?

A Correct.

Q Do you remember that? Do you remember that
testimony?

A I remember his testimony, correct.

Q OCkay. 1In 2012, in approximately May —— sorry ——
September 2012, can you explain to me what was going on at that
point in time, and did you have any conversations with him?

A I remember the conversation completely different. We
were doing construction to — or involved in the planning, the
construction, the bidding, et cetera, et cetera.

Q Okay. And what happened? Did you have a
conversation with Mr. Anthony with regard to having him contact
you?

A My recollection is that it was an accommodation for
Treasure Island, that Treasure Island had been getting
direction from lots of different people, like David Krouham,
Primo Alexander — or Alex — I can't remember his last name ——
David's partner, their manager, the construction people, the
architect, maybe even some people on my team, and the
conversation I remember is who do we talk to. That —

Q So Treasure Island called you up and said, look,
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we've got too many —
A Too many cooks in the kitchen.
Q Too many chiefs steering this boat. What do we do?
Where do we go?
Right.
And what did you say to him?
I said, Call me. Call me.
So with regard to the —
E-mail me.
—— construction issue —

That's what I do.

o o2 o0 @ 0 P 0 ¥

Yeah. So with regard to the construction issue, go

ahead. Did you ever intend at any point in time for that to

say, hey, with regard to everything else on the planet, call me

and get rid of Susan?

A No, that's ridiculous, never.

Q Okay. Let me ask you if you could turn to
Exhibit 28.

A Okay .

Q Actually, strike that. Let me see if I can turn to
Exhibit 8 first.

A Okay .

Q Now, this is a letter that has to do with
construction cost, correct?

A Correct.
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Q And have you ever seen this letter before?

A Yes.

@) Okay. 1In this letter, it's addressed to Susan
Markusch and Operadora Anderson, correct —— excuse me. It's
addressed to Susan Markusch, and it CCs Operadora Anderson?

A That is correct.

Q And it's signed by Brad Anthony?

A That is correct.

Q This letter then would comply with the terms of the
underlying lease?

A Yes.

Q Is this how you understood the correspondence would
take place with regard to economic issues and other issues?

A 100 percent.

Q You can now go to Exhibit 19.

A Okay .

Q The second page of that exhibit there's an e-mail
from you to Brad Anthony. Do you recognize that?

A Yes.

@) Okay. And in there, that first line, it says: We
appreciate his interest in working with us to make this work
for the next 28 years. Do you see that?

A I do.

Q What was your understanding with regard to the term

of the lease?
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space?

> 0 P

Q

We had the ability to be in the space 30 years.
Okay .
And two years had burned off.

And how much investment did you have in that lease

A little over $3 million.
Okay. So 3 million, is that what you said?
A little over.

And then you ended up paying more as a result of

construction another 3 million ——

A

Q

A

Q

Correct.
—— correct?
Correct.

Okay. So you're willing to make that kind of an

investment because you've got this long-term lease?

A
Q
A
Q
A

Q

second —— page 3, Paragraph 9 at the front, it says that:
parties agree the lease is amended to include the following new

Section 20 for the benefit of Senor Frog's Las Vegas, a current

Absolutely.

All right. Let's go to Exhibit 28.
Okay .

Do you recognize this document?

I do.

Now, on this document —— I want you to focus for a

subtenant of tenant subtenant?
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A Yes.
Q Okay. Of tenant. Sorry. And it's defined term as

subtenant. Did you understand that this amended lease applied

to — to Senor Frog's?
A Correct.
Q Now, the original lease, you guys were partners.

That's why there was a notice provision in there?
A Correct.
Q And there was a point in time where you separated out

that partnership, correct?

A Correct.

@) Was 1t before this sublease? Before, same time or
after?

A Same time.

Q Okay. So at the same time you're separating out,

you've got this sublease that's in there?
A Exhibit 5 was a result of the — let's see here. It
was a result of our agreement with David.
Q Exhibit 57?
A I'm sorry. Fifth amendment.
Q Okay. Sorry.
A Okay .
@) All right. So the fifth amendment, Exhibit 28, the

purpose for that was because you were separating a little bit?

A We were doing the real estate. He was doing the
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restaurant.

Q But as a result of that, you were going to take the
landlord role. He was going to take the tenant role?

A Correct.

Q Okay. And let's go to Paragraph 11. Now, it says:
The parties agree that for purposes of Section 19.6 — now,

Section 19.6 is the provision that allows you to change

the address —— excuse me — the address or the contact person,
correct?
A And/or.

Q And/or the contact person?

A Correct.

Q So in this one did you — you changed your address,
correct?

A We moved our offices.

Q You didn't change the contact person?

A We did not.

Q Okay. And that's why it's not in here because you
didn't change it?

A Correct.

Q All right. And then you also added additionally that
there would be notices sent to Ronald Fieldstone and Susan
Trench. Do you remember that?

A I do.

Q Do you remember those negotiations?
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A I do.
Q Tell me about those negotiations.
A Well, David Krouham and I had come to this agreement.

The number one issue or stumbling block as to consummating our
deal was — really for both of us, I think we wanted to look
out for each other and make sure that neither of us would be
blindsided in any way. Both of us had an opportunity to get

notice and cure.

And Ronald Fieldstone, David's attorney, was staunch.

This deal would never happen unless Treasure Island was party
to and agreed to give notice and allow David to have the
opportunity to cure.

Q So David would have the right to cure in the event
that you defaulted?

A That is correct.

Q Okay. And that was one of the express terms in this
amendment 57

A That is correct.

Q All right.

A And I might also go on to say that after our
experience with the Shrimp Bucket we were worried.

Q What do you mean worried and why?

A Well, I think they stole the concept from us.
Q Okay. Do you remember about May of 20157
A

I do.
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Q Tell me what was going on with you in May of 2015.

A Well, I have a sister who's been seriously i1ll since
she was 6 months old. She's now 55, 56.

Q Seriously ill how?

A She was born with what's called a Dandy-Walker cyst
in the back of her head at the top of her spinal cord. When
she was 6 months old, she had the majority of her cerebellum
removed, which created issues like fluid on the brain,
dexterity, balance, things she's been fighting with her entire
life, and as time has gone on, she's become more impaired, and
it came to a head right about this time. She was in the

hospital having a procedure done, and that was number one

issue.

Q What's number two issue?

A Number two issue is I have a brother who — crazy as
it may seem —— he has a spinal cord issue and was having a

procedure done at the very same time.

0 In a hospital?

A Same hospital, correct. And in addition to that, my
parents are in their 80s, and I was the guy who directed
traffic, helped in the hospital, helped at home, made sure
everything was going smoothly for everybody. My dad, you know,
has a little memory problem. So he was a physician for his
livelihood but really was not able to help. So it was a 24/7

totally encompassing time for me.
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Q SO how ——

A To be — to help my family.

Q And how often were you in the office?

A I was not.

Q Okay. I'm going to try to be as specific as I can on

some dates. May 14th is a Thursday.

A Uh-huh.

Q That's the date that the alleged notice of default
was sent to you contrary to the original contract. Did you
receive it on that day?

A T was not in the office.

Q Friday the —

A T believe I was in the office on the 14th. I did not
receive it that day.

Q Okay. On Friday the 15th —

MR. SHEEHAN: TI'm sorry. I missed that answer. Did
you say you were or were not in the office?

THE WITNESS: I was not in the office. On the 14th I
did not receive.
BRY MR. VAN:

Q Okay. Friday the 15th of May is the day that it was
allegedly delivered to your office. Were you in the office
that day?

A I was not.

Q How do you know that?
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A The Super Bowl of our industry is the International
Convention of Shopping Centers which takes place on a national
basis every year this exact same week in Las Vegas. It has for
25 years. The convention started that weekend, and the
majority of my staff was out of the office preparing, you know,
for — to be away for the next six days, five days. So there
was almost nobody there. I wasn't there. I know it vividly.

Q How many people —— excuse me. How many days does

that take did you say?

A It's a five—day convention.

Q Okay. So you were preparing for that?

A Correct.

Q How much does that impact your business?

A Tt's 40 percent or more of our annual business.
Q Is that — is generated at that convention?

A That is correct.

Q Not something you can miss?

A Absolutely not. We'd be out of business.

Q Even with your family in peril?

A Now, you know what, if I could, it was — it was an

absolute tropical storm to the huge magnitude in my life. You
know, between my family that was sick and in the hospital, my
parents, this convention that was happening, I was barely home
during the night, and, you know, in this world of —— of tough

business and, you know, gambling and, you know, the conventions
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and all this, I believe that there's some things that are much
more important than business, and in my world, in May of 'l5,
it was my family.

Q Okay .

A I was not focused on anything else.

Q All right. So your family and the ICSC the show —

A Correct.

Q —— those are two things that you had priorities with.

Saturday the 16th, did you come to Las Vegas? Did you come

Friday night or Saturday morning?

A I came Saturday.

Q Okay. And how long were you here?

A Till Wednesday night, the following Wednesday night.
0 Okay. When you're here, is it full bore 24/72

A Full-bore, 24/7. We started —— we started 7 a.m.

every day with breakfast meetings. We had meetings every half
hour to 45 minutes all day long, including dinner, and even
meetings after dinner. The day ends about 2 in the morning.

Q So you're operating on four, five hours of sleep?

A At the most.

Q Okay. During that time, during that two—day period,
the Saturday, Sunday, did you have occasion to converse with
people from Treasure Island?

A I did.

Q Who did you talk with?
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A I talked to Najam Khan a couple times, talked to
Michelle Knoll at least once.

Now, Najam Khan, does he have your cell phone number?

A He does.
Q What about Brad Anthony?
A He does. I believe so. I think I've talked to him

on my cell.

Q You've given people at Treasure Island your cell
phone number?

A Absolutely. 1It's the way to get a hold of me.

Q Okay. So Monday, Tuesday and Wednesday you are here
in Las Vegas, and you talked with Treasure Island people as

well as many other people?

A Yeah, I mean we throw — we threw on Sunday the
17th — I remember the day vividly because it's my wife's
birthday —— we threw a 450-person party at Senor Frog's in

Treasure Island.
Q That's quite a birthday party for your wife.
Yeah, I know. She loved it.
About 450 people?
450 people, right.

Okay .

> 0 P 0 P

We throw this party with National Title Company and a
major law firm from Denver.

Q Okay. Now, so you're done Wednesday night. You're
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back Thursday. Did you go to the office on Thursday?

A T did not.

Q Friday?

A Did not.

Q Recuperating? Decompressing?

A Yeah. I mean, you know, I barely talked to my wife
during that time, and we had a holiday weekend coming up.
There's really — the standard practice is we go to the
convention till Wednesday. We come home Wednesday night.
Nobody is expected at work. You know, we are for all intents
and purposes closed.

Q Okay. So Saturday, Sunday ——

A And so are most of the commercial real estate
companies in the country.

Q Okay. You're not —

A That are here.

Q You're not the Lone Ranger in that one?

A No, nobody works the rest of that week.

Q Okay. So the next Saturday, Sunday, and then Monday
is Memorial Day. Are you at the office?

A I'm not.

Q So the first time you get back to work after the —
on the 14th is the 26th?

A That's correct.

Q On the 28th, did you receive a copy of a letter, the

JD Reporting, Inc.

192

000774

000774



G..000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000775

termination letter that we've referenced?

A I don't remember, but I think so.

Q How did you first —— your recollection, how do you
remember it on how you got notice?

A T got a phone call from David Krouham.

Q Do you remember if that was the 28th, 29th?

A You know, I think it was the 28th. You know, I'm
pretty sure it was the 28th. It might have been the 29th, but
T'm pretty sure it was the 28th.

Q As I understand your testimony here today, that's the
first time that you have a cognitive thought or a cognitive
understanding that there's a, one, default and two, now it's a
termination?

A That is correct.

Q Okay. What do you do to address that?

A Well, I mean, we immediately wired funds the next
day.

Q Okay. Let me ask if you can go to Exhibit 38.

A Okay .

Q Do you remember ever seeing that letter on or about
May 14th, 20152

A No.

Q Is this the very reason why you have Susan Markusch
on the notice provisions?

A That 1s correct.
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Q How many e-mails do you get on any given week?
A Anywhere from —— you know, it could be as many as
five — I mean, I think I have 10,000 I haven't read from the

last two weeks on my BlackRerry. So 5, 6, 7000, somewhere in
there.

Q Still use a BlackBerry?

A T know. TIt's a dinosaur.

Q So based upon your understanding and the negotiated
terms of the lease, does this default letter meet the terms and
conditions of the notice provisions in the original lease?

A No.

Q What about the fifth amendment?

A No.

Q Because it should have gone to Ms. Markusch?

A It should gone to Ms. Markusch. It should have
copied Operadora. No, it doesn't meet the notice provision.

Q Let me ask you this.

A We put that in there very specifically so that
there's no screw up. There's no chance that this could happen,
and, in fact, vyou know, I think I made a mistake because, you
know, I was tending to my family, and I was in a very, very bad
place in my life with my brother and my sister, my parents.

So, you know, I Jjust moved business aside. It was just not as
important as what I had going on in my private life.

And — but as a —— the reason that David Krouham and
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I and his attorneys and my attorneys fought so hard for that
notice provision was so that this exact situation would not
happen, so that David would have an opportunity to cure and not
be terminated.

Q Do you believe that David would have cured?

A In a minute.

Q And then he would've come back to you and said, hey,

you Oowe Ime Some money-?

A In a minute, no question.
Q Okay .
A He and I had a very — we have a very good

relationship. We look after each other, no gquestion.

Q Okay. Let me kind of ask about the elephant in the
room. Why didn't you pay?

A Yeah, no, I don't — really, the question is, you
know, we run 82 shopping centers. We have thousands of
tenants. We have —— we pay thousands and thousands of bills
every month, including, you know, we receive money. We pay
money. You know what, the machine runs. I'm out traveling,
doing my thing. In this particular case I wasn't even thinking
about business.

I have a fairly sizable staff, and I don't have an
answer for it. I don't know. I don't know. I think it, you
know, my best explanation is occasionally something gets

overlooked, and that's what happened here.
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Q Had appropriate notice been filed and had it gone to
your office attention Susan, do you believe it would've been
timely paid?

A A hundred percent.

Q Was there any reason economically ——

A T think Brad Anthony and the Treasure Island thinks
that.

Q Is there any reason economically why you couldn't
have paid whatever amount was due?

A No. No, we had plenty of cash.

Q Now, you heard testimony today about the concept of
who —— so with regard to the monthly minimum rent —

A The thirty-three, two, fifty.

Q Yeah. You ever been late on that?

A Not one time.

Q Okay .

A In fact, we FedEx our payments so that we can never
be accused of being late. So we — we send them overnight

mail, including the percentage rent.

Q Did you ever ask them if you could pay early?

A We tendered payment for the percentage rent early —
earlier this year, and it was returned to us. They would not
accept it early.

Q Okay. So there's no way you couldn't have, wouldn't

have paid?
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A No way.

@) Under the terms of the original lease, it indicates
that you, the tenant, will determine the amount of percentage
rent that is due and make that payment. Is that what has
occurred?

A It's a yes—and—no answer, and the yes is we are on
the point-of-sale system that is operated by Treasure Island.
So they have access to all of the cash flow in and out of —— or
the money the cash registers keep track of in Senor Frog's. So
we tally up what we think the percentage rent is. We then call
Treasure Island or e-mail and say we think it's X. We're going
to send it, and then they come back a lot of times with a
different number, and it has a lot to do with the things that
we give away that are free or comps that they use from the
hotel.

0 So on a percentage, if you can give me a percentage,
what's the percentage number of times where you sent a number
over, and they said, yep, you're right?

A T have a guy that handles this for me. I believe in
a very strong way that it's 15, maybe 20 percent.

Q So usually you've got bean counters on both sides?

A Right. Arm wrestling.

Q Arm wrestling over a number, and then finally at some
point in time they come to a number?

A Right.

JD Reporting, Inc.

197

000779

000779



082000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q Everybody agrees to it. You write the check?

A Correct.

Q What happens if that process takes you outside of the

time frame?

A Well, we go ahead and send the check. We're not

going to be late. We've been late one time, and that's in May.
That's what happened. We're not late. I mean, we — you know,
you can keep track of all of our FedEx receipts we've got. It

shows when they've been delivered. So to answer your question,

we send it, and then occasionally they'll call us and go, You
know what, you're short, or we're never over, but —

Q Okay. Now, if you could look at Exhibit 43.

A Okay .

Q T apologize. Exhibit 40.

A Okay .

Q Do you remember seeing that letter? Once you get to
it.

A Yes.

Tell me about that letter.
A Tt's a letter from Fennemore Craig terminating the

lease on behalf of Treasure Island.
Q When did you receive this letter?

A Like I said, I believe it was the —— hard copy I

think came on the 29th of May. I was alerted to it when David

Krouham called me.
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first time that there was an issue, correct?

do as a result of this letter?

A I told everybody to wire the money.

Q Okay. And the money was wired?

A The money was.

Q Did you try to call anybody?

A T believe I — I believe I did. I can't remember.

Q Okay. And what happened with that wire transfer?

A It was rejected.

Q Did you ——

A By Treasure Island. They would not accept the money.

Q Okay. When you got back the first rejection, what
did you do?

A We rewired the money again.

Q Okay. What happened to that wire?

A That wire was sent back as a rejection by Treasure

Island for a second time.

and we overnighted those to Treasure Island.

to?

Q

A

Q

Q

A

Q

000781

And this is the letter that put you on notice for the

Correct.

And it's as a result of this letter — what did you

What did you do next?

T got cashier's checks in the amount that was owed,

And when you did that, do you know who you sent them
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A Jerry Griffis, and with a copy of the correspondence
to Brad Anthony and Najam Khan.
Q So did you send it in one package, or send it in

three separate ones?

A Three separate.
Q Okay. Why did you do that?
A I didn't want to leave anything to chance.
Q All right.
A We're very detailed on how we run our operation.
THE COURT: 1Is this a good place to break?
MR. VAN: Sure.
THE COURT: Okay. Can you guys do 10 tomorrow?
MR. VAN: Your Honor, I can do whatever time you want
us to do.

MR. SHEEHAN: That's fine, Your Honor.

THE COURT: 10 it is.

Have a nice evening, sir.

THE WITNESS: Thank you, Your Honor.

THE COURT: And I again apologize, Counsel, for how
long my meeting was upstairs. I didn't anticipate it taking so
long.

MR. SHEEHAN: No problem. Stuff happens.

THE COURT: What?

MR. SHEEHAN: No problem. Stuff happens.

(Proceedings concluded for the evening 4:56 p.m.)
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ATTEST:

—000—

T do hereby certify that I have truly and correctly

transcribed the audio/video proceedings in the above—entitled

case.

Janie L. Olsen
Transcriber
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LAS VEGAS, CLARK COUNTY, NEVADA, OCTOBER 7, 2016, 10:29 A.M.
* k Kk Kk %
(Defense witness, Gary Dragul, sworn.)
THE CLERK: Please be seated. Please state and spell
your name for the record.
THE WITNESS: Gary Dragul. G-a-r-y, middle initial
J., last name is D as in David, r—a—-g-u-1.
CONTINUED DIRECT EXAMINATION
BRY MR. VAN:
Q Mr. Dragul, I'm going to ask you, do you remember me
asking you to go back and look at the payment history for the

payments that you made from June of 2014 till the present?

A Yes.
Q Did you do that?
A T did.
Q Did you cause to be made a spreadsheet with regard to
that?
A T did.
MR. VAN: Okay. May I approach, Your Honor?
THE COURT: You may.
BRY MR. VAN:

Q Is that —
MR. SHEEHAN: Um —
THE COURT: What is it, Counsel?

MR. VAN: Sorry. I'm going to lay the foundation

JD Reporting, Inc.

3

000786

000786



182000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000787

right now.

THE COURT: Have you shown it to counsel?

MR. VAN: I'm giving him —— sorry.

MR. SHEEHAN: It hasn't been produced as an exhibit.
It's brand new, but quite frankly we might have some on our
own. So if Mr. Van wants to —

THE COURT: How about we use it for demonstrative
purposes?

MR. VAN: 1It's only for demonstrative purposes.
That's it. Nothing else.

MR. SHEEHAN: Well, of course we don't have the
backup, but ——

THE COURT: Well, no. You can ask questions. We'll
figure it out.

MR. SHEEHAN: That's fine. We'd ask this though —
we reserve the right to call Mr. Griffis then, who is a listed
witness for us after lunch because he's the counter on this
that has the —

THE COURT: That's fine. I haven't admitted it vyet,
but, yes, I understand what you're saying.

BRY MR. VAN:

Q Now, Mr. Dragul, could you review that. Is that the
document that you prepared?

A It is.

@) And with that document, you were involved in the
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preparation of it?

A I was.

Q Okay. Did you work with your staff to validate the
information that's on this document?

A I did. This document was prepared to show when each

rent payment and each percentage rent payment was sent and

received. Every payment that we have ever made — Rose to
Treasure Island — has been made through Federal Express
overnight, next-day delivery, and the —— so it talks —— soO

there's three things here. We have the check number, the date
of the check, what the amount was for, what it corresponds to
is the next column.

And then the next one —— which I believe i1s the most
important —— 1is the FedEx received record, which we're more
than happy to produce all those receipts, and if you go down
this column, it shows either —— like the first one, for
example, May 30th, 2014. The next one's June 1lst. The next
one is July 31st. The next one is August 1st. The next
one is August 29th, meaning August 29th is for September
rent, which is due September 1st. The next one is received
October 1st. The next one is received November 3rd. The
next one is received November 3rd percentage rent and base
rent. The next one is received December 1lst. The next one
is received December 1st. The next one is received January

2nd.
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And then if you go into —— this is now in 2015. You
know, January 2nd, February 3rd, February 3rd, March
3rd —

Q Let me stop you right there. The February 3rd,
there's two on that day. One is base rent. One is percentage
rent, correct?

A One is base rent. One is percentage rent, and
actually the percentage rent that we sent was, I believe,
returned to us —— but I cannot remember —— by Treasure Island,

but the point here is that there are — I see every single

payment made within the first day or two or three of the month.

And then we have the time that we are all discussing
now which is May percentage rent from January, February and
March due April 30th. That's in yellow, and then after that
you'll see the July rent was delivered on July the 2nd. The
April through June percentage rent was delivered on August
the 3rd. The August 15th — August 15th rent was delivered
on August the 3rd. September 15th rent on September the 1st.
T don't understand what that means or what it is.

Q It's the year, I'm guessing the year 2015.

A Okay. Got it. Could be. I think you're correct.
And then October 'l5 rent on October 1st. July rent on ——
July through September percentage rent of 168,000 delivered on
November the 2nd. November 2015 rent delivered on November

the 2nd, fourth attempt, February through March to deliver
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percentage rent. This is our fourth attempt to pay this. It
was delivered on November the 9th. The first three attempts
were returned, and I believe that this was sent because the
Court had ruled that Treasure Island could now accept the
percentage rent, and the check did clear after the fourth
attempt.

Then there was a correction on the third quarter 2015

percentage rent.

Q What does that mean that there was a correction?

A There was a difference of opinion between Treasure
Island —

Q The arm wrestling that you spoke about?

A Exactly. Treasure Island thought that we owed them
more money than we did, and we sent the $4,757 check to them,
which I believe was the amount we all agreed upon finally.

October 2015 percentage rent was sent on December
lst. The December 2015 rent was also received on December
1st, and then you roll into 2016, and they're either all on
the first day of the month or the last day of the prior month
with the exception of March, which was received on the second
day of the month. So what we've just described here is that in
every case the FedkEx was received and signed for at Treasure
Island either the last day of the prior month, the first day of
the month it's due or in a very rare case the second or third

day, but in no event later than that.
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Q So the fact that you placed them in the mail on the
right day, but it may have been a day or two getting to them?

A We didn't place it in the mail. We sent it FedEx.

0 I'm sorry. FedEx.

A Overnight delivery.

Q Yeah, overnight delivery.

A We wanted to make sure they got it in every case.
This was before our disagreement. That's how we pay our rent.

Q Okay. And I'm not going to go through the calendar,
but there are issues that it could've been the weekend. It
could've been ——

A It could've been a holiday, correct.

@) Yeah, it could've been a holiday, a lot of different
issues.

A There are many times when the first day of the month
was a Saturday. So in the business world, you know, we could
have it delivered that Friday or that Monday.

o) Now, you're a landlord, correct?

A That is correct.

Q How do you feel about the third day of the month as
opposed to the first day? If everybody paid you on the third
day of the month, by the third day of the month, how would
that —

A My business would be incredible. We have a

collection department. When the rents are past the tenth day
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of the month, we collect.

Q Okay. Now, you testified —

A Let me — let me add one more thing. We have some
tenants like Kroger, Whole Foods, big national tenants that pay
us by wire transfer, ACH, on the first of the month or with
holidays and weekends the third, maybe the last day of the
prior month, but we have very, very few tenants that pay like
clockwork like we do.

Q All right. You testified yesterday that there's a

reason for Susan Markusch to be listed as the notice person?

A Correct.

o) And she's your controller, correct?

A That is correct.

Q All right. There's a sublease agreement between you

and Sefior Frog's in this matter?

A Right.

Q And in that you list a gentleman named Ben Kahn as
the contact person. Now, who is Ben Kahn?

A Ben Kahn is our — he is in charge of all of our
legal matters nationwide. He's an attorney.

Q Okay. He's an attorney. So why is it that you list
him when you're receiving payments, but Susan Markusch when
you're making payments?

A They're two different situations. One is with

Treasure Island I am the lessee. With Senor Frog's I am the
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lessor. So Susan Markusch is in charge of making payments.
That's her job, 100 percent. When somebody owes me money or
owes our company money, I have them go to my legal team, which
is Ben Kahn because if they do not pay it's his job; it's his
responsibility to collect.

Q Okay .

A And to act legally on it.

Q And Ben Kahn doesn't have a signature authority over
your checkbook, correct?

A He does not.

Q All right. So the reason that you listed Susan on
the one versus Ben on the other is that one of them has to do
with your obligation to pay; the other one has to do with your
right to be paid?

Somebody else's obligation to pay me.

Correct?

Right.

Now, if you could turn for a second to Exhibit 42.

T was going to add one more thing.

LGOI O O A

Oh, sure. Go ahead.

A Yesterday when Brad Anthony was describing the eight

late payments and the 13 late construction payments, I don't —

we don't see it. We don't have record of it. Now, we started
paying rent January — I'm sorry —— June of 2014 when we made

our deal. Rose did. Rose took over the accounting and the
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payments. So the purpose of this is we — we —— we have no
idea what he was talking about.

Q Okay. Let's talk about that. So you took over in

January ——
A June. I'm sorry.
Q — I'm sorry, June of 2014. So before that the

payments were being paid by Sefior Frog's?

A That's correct.

Q Okay. But since June of 2014, you've never been
late?

A Not one time — well —

Q With the exception of this one incident?

A May 15th, right.

Q With that one exception?

A Right. And, you know, once again, as I testified

yesterday, you know, there are some things that are more

important than business to me in my life, and my family, and my

sister's well-being, my brother's well-being, and I just really

put every — I just ignored ——

Q It was a perfect storm?

A — I made a mistake. I mean, you know, but I ——
normally I'm described as a detail freak, and I —— the fact

that that happened is only because I had such a horrible time

with my family.

Q Okay. However, had notice been properly made to
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susan ——

A It would've been handled, correct.

Q Okay. All right. If you can —

A Our system is set up so that Susan catches
everything. I mean, she has a team that works for her.

They're trained very well. We do this every day in our

business.
How many people work for Susan?
A Four.
Q Okay. Let me have you look at Exhibit 42.
A Okay .
Q Have you ever seen that letter before?
A Yes.
Q Did you sign that letter?
A T did.

Q All right. ©Now, behind that letter you will see
Federal Express verifications, one to Brad Anthony, and then a
fax transmittal to Najam Khan, another FedEx to Najam Khan,
correct?

A Correct.

Q So according to the lease, does this comply with the
notice requirements in the lease?

A It does.

Q Now, this was sent May 29th, 2015. Have you ever

received a response from Treasure Island with regard to this
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letter?
A We have not.
Q So they've never even said —— never said anything?
A Correct. NoO response.
Q Response was ——
A No communication, nothing.

Q Nothing, okay. In the second paragraph —— second to
last paragraph, it says that you contacted —— second to last
paragraph, page 2, it says: Treasure Island nevertheless
contacted Rose's subtenant directly on May 28th in an apparent
attempt to circumvent or assume the benefits that inure to Rose
under the sublease, correct? Is that what that says?

A That is correct.

Q What did you mean by that?

A Well, my contractual agreement is with Treasure
Island. Rose's contractual agreement is with Treasure Island.
Treasure Island is very well aware of the underlying agreement
that I have, the subagreement, the sublease with Operadora,
with Sefior Frog's. They've been made aware of it. They saw
it. They looked at it, and I regard this as — I believe the
legal term is interfering —— tortious interfering with my
ability to work with my —— my subtenant.

Q Okay. And part of this issue is that Operadora also
did not receive copy of the default notice?

A That is correct.
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Q Okay .

A Operadora was not given notice, and I also may —— I
also need to say, you know, this —— this is a little bit of a
David and Goliath issue. You know, there are —— you know it

seems to me that Treasure Island feels like they can pay
attention and adhere to the legal agreements when they want to,
and when they don't want to, they don't need to, and they've
been pushing us around since we started the lease.

And, you know, there's a 9 million-dollar investment
here, which affects me and my family in a big way, David
Krouham and his family in a very big way. There are probably
50 people, 60 people that have families that work at Sefnor
Frog's.

There are people that moved from Cancun to the United
States to run this restaurant so that it would be as Treasure
Island wanted it, an authentic Mexican-themed restaurant. If
you walk in all the managers that run Sehor Frog's are from
Cancun. They've worked for Senor Frog's in their other
operations around the United States and in the Caribbean. They
are very well-trained, but they are —— they're from Mexico, and
they — they throw a — they throw a great experience, and
these people will be out a job.

I mean, you know, Treasure Island seems very cavalier
about the people factor here, which is really a big deal. I

mean, there's a reason that, you know, their Saturday night
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Latin nights are the biggest Saturday night party in the Latin
world in Vegas, you know. It's a very, very popular venue.

Q Okay. And I was going to ask you about that. So
when this all began, the Senor Frog's experience —— it's not
just a dining; it's an experience?

A It is an experience.

Q And so part of that, David Krouham and you were

involved in the process of bringing managers into the United

States?
A That is correct.
Q And so you're involved in visas and everything, all

the immigration stuff?

A And their families.

Q Yeah, exactly.

A You don't just move, you know, the one person. The
whole family moved.

Q Correct. And so you've had people here for five or
six years now. Now, how many employees do you believe are at
Senior Frog's right now?

A T think full-time employees are somewhere ——

MR. SHEEHAN: I'm going to object. This is really
getting totally irrelevant.
THE COURT: Sustained. Can we move forward.

MR. VAN: Okay.
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RY MR. VAN:
Q If you could go to Paragraph 7 of the original lease.
A Do you know what exhibit that would be?
Q I'm sorry. Exhibit 1, Paragraph 7.
A Okay. No. 7 or Paragraph 77

Q

No. 7. Sorry. And it talks about the use of the

property, and it says: A tenant may use the leased premises

for the purpose of conducting thereon the operation of a bar,

lounge, a restaurant and/or nightclub serving Mexican food and

international food, and that may feature live entertainment
and/or prerecorded music and disc jockeys, dancing bottle
service, live entertainment, and private events. Does that
describe Sefior Frog's?

A Yes.

Q Was there any question in your mind or in
Mr. Ruffin's mind that Senor Frog's was going to be a joint
venture with you in this deal?

A No question in anybody's mind.

@) In fact, when it was presented to him, wasn't the
name Senor Frog's used?

A That's the concept he approved.

Q Okay. If you can go to the next page, 7.7, it says:

Tenant shall operate under the trade name Senor Frog's?

A Correct.

@) Now, Senor Frog's is an international brand, correct?

JD Reporting, Inc.
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A That is correct.

Q But you are affiliated with the international
company? I mean you — Rose 1s, not you, but Rose, that you
had the joint venture agreement with Sefor Frog's —— with
Operadora?

A Well, our joint—venture agreement was with a single

purpose entity LLC called Senor Frog's Las Vegas, and the
individual owners of Operadora, which has a management
agreement to operate the business, those individuals are
partners in Senor Frog's Las Vegas.

Q Okay .

A LLC.

MR. VAN: Okay. We'll pass the witness, Your Honor.

THE COURT: Did we take a break, and I didn't know?

MR. MARSHALL: No, Your Honor.

THE COURT: Okay. It looked like all of you were
getting up and leaving. It's like I usually get to know when
the break is.

MR. SHEEHAN: Well, when Mr. Van tock a break, we
decided we wanted one also.

THE COURT: Okay.

MR. VAN: No, I ——

THE COURT: He's passed the witness. Your turn.

MR. VAN: —— passed the witness.

MR. SHEEHAN: Oh, you passed the witness.
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THE COURT: He did.

(Colloquy off the record.)

MR. SHEEHAN: Can we have two minutes, Your Honor?

THE COURT: Can I ask a question while you're doing
your thing?

MR. SHEEHAN: Sure.

THE COURT: Sir, yesterday you told me that you
didn't remember it the same as Mr. Anthony about your
discussion about providing you notice and not including other
people. Can you tell me how you remember it.

THE WITNESS: That's for me?

THE COURT: Yes, sir.

THE WITNESS: I'm sorry. Can you ask me the question
again?

THE COURT: Absolutely. Yesterday you said you
didn't remember it about the same as Mr. Anthony did about the
conversation about providing notice to other people, that you
remembered it differently.

THE WITNESS: Right.

THE COURT: Can you tell me how you remember it.

THE WITNESS: Sure. The way I remembered it was that
it was an accommodation to Treasure Island. Treasure Island
was confused — I think that's the right word —— confused about
who was in charge of the construction. This came about during

the construction phase of the restaurant, and Brad Anthony

JD Reporting, Inc.

18

000801

000801



¢08000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000802

said, you know, they're getting calls and questions from David
Krouham, and Primo who was the manager of the restaurant —
Alex Shore was his name, his real name, legal name —— from the
architect.

Treasure Island's a big place. They have lots of
departments. So one person would be calling the maintenance
department, and then another person would be calling for the
food area because the food area —— as discussed here, Sefor
Frog's gets all their food from the Treasure Island commissary,
and then they'd be getting a phone call about marketing, and it
would be all from different people. So Brad Anthony said to
me, Who is in charge? We have too many cooks in the kitchen.
Who do I communicate with about these specific issues that are
coming up? And I said, Call me.

T regard it as an accommodation to help Treasure
Tsland make it more simple for them to give them one person —
one person in contact while this construction —— complicated
construction project was happening.

THE COURT: Okay.

MR. SHEEHAN: Thank you, Your Honor. I just didn't
know whether my client wanted to be here for this. Can I ——

THE COURT: You can stall. I was sort of stalling
for you.

MR. SHEEHAN: Thank you. And you're doing a great

Jjob.
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(Pause in the proceedings.)
MR. SHEEHAN: Thank you for your indulgence.
THE COURT: Absolutely.
MR. SHEEHAN: Is this the last witness, Mr. Van?
MR. VAN: Yeah.

CROSS—-EXAMINATION

BY MR. SHEEHAN:

Q

1, please.

A

Q

All right. Mr. Dragul, let's look at Exhibit

Okay .

And this lease agreement is between Treasure Island

and Rose LLC, correct?

A

Q

looking?

Correct.
And turning to Paragraph 3B.

MR. VAN: I'm sorry. Where was it? Where are you

MR. SHEEHAN: Page 4, Paragraph 3B.
MR. VAN: Of which exhibit?

MR. SHEEHAN: Of Exhibit 1.

THE COURT: 1, the lease.

MR. SHEEHAN: The lease.

BY MR. SHEEHAN:

Q

A

There was percentage rent due, correct?
IT'm sorry. Are you asking me what 3B says?

Well, I'm asking you, was there percentage rent due
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pursuant to this lease from Rose to Treasure Island?

A That is correct.

@) Okay. And under 3C, Rose had the obligation to
provide an accounting and a check 30 days after each quarter,
correct?

A Correct.

Q By the way, Elizabeth Gold is the person —— first of

all, who is Elizabeth Gold?

A Elizabeth Gold is my in-house counsel.
Q Okay. And where is her office?

A In 5690 DTC Boulevard.

Q How close is it to yours?

A Oh, 50 feet.

o) And —

A Maybe a hundred feet.

@) Okay. And did she also, I take it, take part in

negotiating the sublease with Sefor Frog's?

A She was involved with Ben Kahn and I believe another
attorney.

Q She signed all these agreements, correct?

A I believe she did. I can't remember. Do you want me
to look?

Q sure.

A She did. All these are —— the lease she signed.

Q Okay .
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A I don't know about the sublease.

o) There's only two officers of Rose, you and her?

A If — okay.

Q T'm asking you. That's what you testified in your

deposition. That's why put it that way. I'm not just ——

A Yeah, I believe so. I don't —— I don't know, but I
believe so.

Q She is an officer?

A She is. She signed as an officer.

Q So within 30 days after the calendar quarter which
ended March of 2015, so April 30th, did Rose comply with
Paragraph 3C of this document?

A I believe — I mean, did they give them the
accounting?

Q And the rent?

A I don't know. The percentage rent as discussed here,
no.

Q And by the way, you testified earlier that prior to

2000 — mid-2014, Senor Frog's LLC was making all those

payments?

A That is correct.

Q But Rose is part of Senor Frog's LLC, correct?

A Rose 1is an owner of Sefor Frog's LLC, but Rose did
not — my point was the actual making out the check and sending

it to Treasure Island, Rose did not take on that function.
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That function was handled in Las Vegas by the restaurant, the
accounting people that worked at the restaurant.

Q But you would agree that they were late several
times?

A I would not agree to that. I don't know that.

Q You don't know one way or the other?

A No, I don't know that — I can — I can attest to
what we did at Rose, which is right here.

Q Okay .

A I was not in Las Vegas. I was not part of the
accounting team. To the best of my knowledge, I was not
notified by Treasure Island of late payments under the lease.

Q Let's turn behind to Exhibit 6 — Exhibit 5, and I
don't want to belabor this point because the lateness in the
rent before this is really irrelevant, but because Mr. Van
brought this up, I did want to point this out to you.

A Yeah.

MR. SHEEHAN: May I approach the bench, Your Honor?
THE COURT: You may.
BY MR. SHEEHAN:

Q I've just handed you a package —— let me show it to
your counsel, too, first.

A Thanks.

MR. SHEEHAN: 1It's the exhibit plus the tracking

information to show that this was actually 2014, not — I don't
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know if Your Honor remembered ——

THE COURT: I did.

MR. VAN: Your Honor, I'm going to object to this.
First of all, this has never been produced, one. Secondly, I
agree that there is a receipt that shows 2014, but that doesn't
mean that this letter was in that FedEx package.

THE COURT: I understand your position, but I have
testimony that's already been presented related to that issue.
These documents seem to follow up on that testimony.

MR. VAN: I'm just saying that there's —— while I
agree, Your Honor, what I'm saying is that there's a receipt
for a FedEx package.

THE COURT: I understand your position, Mr. Van.

MR. VAN: Okay. All right.

THE COURT: Thank you.

MR. SHEEHAN: And let me point out also, Your Honor,

this is —

THE COURT: I don't need you to point it out.

MR. SHEEHAN: Oh, no. I'm saying this —

THE COURT: But I do you need you to mark it as an
exhibit.

MR. SHEEHAN: Please. Because I've got the check
also.

THE COURT: T need you to mark it as an exhibit.

MR. SHEEHAN: I'm sorry. What number are we up to?
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THE CLERK: 66.
MR. SHEEHAN: 66. And the exhibit includes four

The fourth page is the actual check that was paid for

the rent, but again this is in direct —

THE COURT: They should probably be different

exhibits.

MR. SHEEHAN: Okay.
THE COURT: With the check being separate.

MR. SHEEHAN: All right. Let's make the check

separate.

THE COURT: BRecause the check wouldn't have been

enclosed with the package.

MR. SHEEHAN: That i1s correct.

MR. VAN: The same objection to the admission of the

evidence —— or this exhibit, Your Honor.

THE COURT: What?

MR. VAN: I said I'm objecting to the admission.
THE COURT: I know. He hasn't offered them yet.
MR. VAN: OQOkay. Oh, sorry. I thought he had.

THE COURT: I had him mark them so we'd have a record

of what it was we were arguing about.

MR. VAN: OQOkay. Sorry.

BY MR. SHEEHAN:

Q

This exhibit, now Exhibit 5 with the backup FedEx
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showing that it was in 2014, Exhibit 67 —
THE COURT: Proposed exhibit.
BY MR. SHEEHAN:
Q —— this proposed exhibit ——
THE COURT: Thank you.

BY MR. SHEEHAN:

Q —— have you seen this document before, sir?

A I don't know.

0 All right. But it is —

A T mean, I just —— 1it's the same as Exhibit 67

@) Yeah.

A T just saw it now. I don't know if I've seen it.

Q But it was sent attention to you, correct?

A It says it was sent attention to me.

Q And it does talk about late percentage rent, correct?
A It says: As you may be aware, Senor Frog's has

failed to pay to meet its rental obligations specifically as ——
specifically outlined —— did not pay the required —— percentage
rent under the terms and conditions —— lease of April 13th —
the total amount due —— the letter constitute notice.

Well, this is what confuses me. The percentage rent
is due the last day of the month following the prior quarter.

Q Right. So it would have been due January 30th,

correct?

A January 31st.
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Q Okay. Well, it actually says — 1f you look at
the — it says 30 days.

A So the lease says 30 days after, okay.

@) Okay. So it would be due the 30th, and it hadn't
been paid. That's what the letter says at least?

A That's what the letter says.

Q And your own chart just showed that you had a 50 —
excuse me.

MR. SHEEHAN: And, Your Honor, again this is in
rebuttal to the evidence that they just presented that hadn't
been presented to me, and I can present a copy of the check
that was paid showing that it was late.

THE COURT: You sure can. The witness would be happy
to look at it. Whether T allow it to be admitted is a
different issue.

MR. SHEEHAN: Sure.

THE WITNESS: Okay.

BY MR. SHEEHAN:
And it was —— that was late, correct?
Yes, this is great —

T —

= O N @

— because 1 actually think that the important part
of this check is that it did come from Senor Frog's operating
account and was not directly from Rose, and it does show that

it was — actually —— excuse me — this letter is for January
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31st, 2012, and this check is for February 6, 2014.
Okay. Thank you, sir.

So what's the — we have a two-year gap here.
Okay. Thanks.

So what's the issue here?

ORI Ol L &)

You can go ahead and give me the documents back.
Thank you, sir. All right.
MR. VAN: Can I see that check? I mean, I don't —
these are all things I haven't seen before. So.
BY MR. SHEEHAN:
Q All right. BRut you do admit that Senor Frog's might

have been late on payments prior to Rose taking over?

A You know, I don't have the information in front of
me.

Q So if Mr. Anthony said that he reviewed the records
and testified that they were, you would have no reason —— no

specific knowledge to ——

A The only reason is I haven't studied them. I
haven't, I mean, Jjust like when you show me a letter dated 2012
and ask me for a corresponding check that is 2014, it seems
like maybe Treasure Island — I'm not sure that they're talking
about the right default here, or you need a copy of a different
check.

Q Okay.

A That corresponds with the 2012 date.
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Q All right. Let me ask you now to turn over to
page 16 of Exhibit 1.

A Yes.

o) All right. Now, I understand that Rose has issues
with respect to the notice and so on and so forth, but if the
notice was properly given, and Rose did not pay within the cure
period, Treasure Island did have the ability to terminate this
lease pursuant to the default remedies under Paragraph 15.2,
correct?

MR. VAN: Object to the form.
THE COURT: Overruled.
THE WITNESS: Under 15, 2.

BY MR. SHEEHAN:

Q 15, 2, and 15.2.1, the first sentence of 15.2.1.
A Let's see here.
Q You have to take those in combination.
A Landlord may terminate this lease. So it says:
If —
Read 15.2 first, sir.
A If — Upon the occurrence of an event of default, in

addition to any other rights or remedies provided for herein or
at law or in equity without barring election of any remedy,
landlord at its sole option shall have the following rights:
Landlord may terminate this lease and ——

Q Stop right there.
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A — and tenant — well, you asked me about the whole
paragraph. So I'd like to read it all.
Q sure.
THE COURT: Don't read it out loud then, sir.
THE WITNESS: T won't.
THE COURT: You can read it to yourself.
THE WITNESS: That's fine.
THE COURT: I need to break at 11:45 today.

MR. SHEEHAN: Sure.

THE COURT: And we'll break until 1:45 because I have

to go to the Family Court campus.
MR. SHEEHAN: That's fine.
MR. VAN: For another 30-minute meeting.
THE COURT: No, that meeting is an hour with a

45-minute trans.

MR. SHEEHAN: I don't see a clock in here. So I kind

of feel like I'm in a casino, but —
THE COURT: I'm just going to tell you when we're
leaving.
MR. SHEEHAN: That's fine. What time is it now?
THE COURT: 11:09.
MR. SHEEHAN: 1I'll be finished by then with the —
THE COURT: I never have hope.
MR. SHEEHAN: Mr. Van and I have been pretty brief.

THE COURT: That's true. You have.
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BY MR. SHEEHAN:

So the question, it really ——

A Excuse me one second.

Q —— has been answered at this point.

(Pause in the proceedings.)

MR. SHEEHAN: May I move on, Your Honor, to the next
question?

THE COURT: As soon as he's done reading. You asked
him to read, and he said he wanted to read. So I'll just sit
here and wait, too.

BY MR. SHEEHAN:
Q Are you ready for me to proceed forward, Mr. Dragul?
A Excuse me one second.
(Pause in the proceedings.)
THE WITNESS: Okay.
BY MR. SHEEHAN:

Q All right. And then turning to the last signature
page, we covered this briefly, but it's signed by Elizabeth
Gold, who is the Vice President, and also your in-house legal
counsel, correct?

A Correct.

Q And she is the one that actually participated in
drafting and negotiating this, correct?

A She did. She did participate.

Q Now let's turn over to Exhibit 8. Have you seen this
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letter before, sir?

A I have.

Q Okay. And there was an issue about your —— Rose's
repayment of construction costs, correct?

A I'm sorry. There was an issue, is that what you're
asking me if this letter is about that?

Q Well, ves.

A This letter is from Treasure Island is saying that
it's come to their attention that Rose owes one million, one
hundred, six hundred and forty — $1,100,640 in construction
costs that we've incurred on the Sehor Frog's project. They
said that contractors were beginning to lien Treasure Island
and that this is unacceptable, which by the way there were no
liens ever, and the contractor dispute was about overbilling.
It had nothing to do with Treasure Island.

Let's see. It is vital to our mutual ongoing

business relationship that they do not allow liens. There were

no liens ever filed against Treasure Island in regard to this
Jjob. Treasure Island will not sit idly by and allow our
business or property to be damaged by this dispute, and will
view the establishment of any lien on the property ——

Q Basically I'm just asking you was this letter about
construction—-cost issue?

A Tt was about liens.

Q It actually starts off: It has come to Treasure
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Island's attention that you owe 1,100,640 in construction costs
that you incurred. All right. Sir, do you recall a telephone
conversation that you had with Mr. Anthony following receipt of
this letter?

A I do not.

Q You never had a conversation with Mr. Anthony?

A No, I'm saying —— you asked me if T recall. I do not

recall having that conversation.

Q Okay .
A T might have. I mean, we're talking —— what was
this —— four years ago.

Q All right.

A Over four years ago.

Q Well, I thought just before the break you went
through the conversation with Your Honor?

A Well, I went through the conversation about —— it was
different. The conversation I went through with Your Honor was
having to do with who Treasure Island could work through with
regard to construction issues that come up on the job, like,
you know, if we needed the electrical department to come down
and work with us, or the heating and cooling department to help
us, or — which was operated by Treasure Island, or we had to
work with Michelle Knoll on marketing, or there was an issue
about how the food was going to be delivered ——

Q All right.
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—— from the commissary directly to Sefior Frog's.

Treasure Island had a lot of people calling them, and I think

that it was more work than they wanted to do. So they were

asking us
Q
following
A
Q
addressed
A

Q

A

Q

to help them with a main point of contact.

Did you have a conversation with Brad Anthony

this letter?

And T said I don't know. I don't remember.

All right. Do you notice on this document here it's
to Rose LLC, attention Susan Markusch?

Yes.

And then it's CC Operadora, correct?

That is correct.

Now, let's take a look at the next letter behind Tab

9. Now, the letter behind Tab 9 does not have those things on

it, does it?

A

Q

A

Those things. What things?
The Markusch and the Operadora?

Tab 9 does not have Susan Markusch, and it does not

have Operadora. It was not a proper notice.

Q

Now, let's take a look at — Dby the way, you said it

wasn't a proper notice. Did you —— when you got this document,

did you inform Treasure Island that it was not a proper notice?

A

Q

I don't remember.

Okay. Now let's take a look at this letter, and what

does the first sentence of this letter say, beginning with
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several days ago? And you can just read the first sentence.

A Several days ago you requested that Treasure Island
postpone your repayment obligation of the two and a half
million dollar interest—free loan granted to you in accordance
with Section 3.4 of the lease agreement between Rose LLC, and

Treasure Island. This letter serves ——

Q Okay. That'
sentence. All right.
correct?

A It is.

Q All right.

had a conversation with Brad Anthony following the August

s all right.

And this letter is addressed to you,

So does this refresh your memory that you

31st letter, Exhibit 87

A It doesn't.

Q But it certainly would appear that way?

MR. VAN: Objection, Your Honor.

THE COURT:

THE WITNESS:

says: Postpone your repayment on the —— several days you

requested — I don't know whether that was a conversation, or

it might have been an

BY MR. SHEEHAN:

Q Well, let me put it to you differently. Is it
possible that the conversation that you testified about

yesterday and today with Brad Anthony occurred in between these

Overruled.

It would appear that — let's see. It

e-mail. It could've been a letter.
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two letters?
A T really don't know when it occurred.
Q Well, turn behind Tab 10. Have you ever seen this
letter before?
A I'm sorry. What was your question?
Have you ever seen this letter before?

Q
A I believe so.
Q

All right. And basically it was in response to this

issue about your request to change the repayment of the
construction costs, and your in—-house counsel Ms. Gold is
writing confirming —

A Well, if you go back to the prior exhibit you asked
me to look at, it talks about repayment of the two and a half
million dollar loan.

Q That's what I'm talking about. I'm sorry.

A Okay. And this is confirmation. It looks like ——
let's see. We are in receipt of Treasure Island's LLC letter
dated September 19th confirming postponement until January
15th, 2013. So it looks like four months later the payment
obligation set forth in Section 3.4 of the lease is amended.
And so what's your —— what was your question?

Q So this is a letter in response to Mr. Anthony from
your in-house counsel, Ms. Gold, about the $2.5 million
construction loan, correct?

A It looks to be that, correct.
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Q And you directed —
A But it wasn't a construction loan, but whatever, no
big deal.

Do we want to go back to 3.4 and look at it?

A It's okay.

Q All right.

A I'm not trying to argue with vyou.

Q Okay. That's fine.

A I just want to be correct.

Q All right. Turning over to Tab No. 13, another issue

involving Latin night sent to you by Mr. Anthony, May of 2013,
and I won't go through all of these, but there's several in
here that you've reviewed and seen throughout the course of
this litigation in the last couple days, correct? And there's
no copy to Susan Markusch, and there's nothing to Operadora on
this letter, correct?

A Yeah, I think Senor Frog's —— I'm sorry — I think
Treasure Island did not follow the notice provision under the
lease. I think that they were very sloppy about who they wrote
letters to, and whose attention they were to, and the notice
provision was very sloppy. Sometimes it was adhered to;
sometimes it wasn't on the part of Treasure Island.

Q Did you respond to Mr. Anthony that this letter is
inappropriate because it did not —— it wasn't sent to Susan

Markusch?
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A I have no idea. I don't regard it as my job to make
sure that Treasure Island fulfills their business obligations.
Q Sir, as we sit here today, do you have any memory of
ever informing Treasure Island that any of these notices after
that August 31st, 2012, was sent to Operadora and Susan
Markusch? Do you have any memory of receiving any other
letters afterwards that weren't sent to Susan Markusch ever
telling Treasure Island from now on send it to Susan Markusch.
Don't send it to me?
A And I will say it again. I don't regard it as my
obligation to make sure that the —
MR. SHEEHAN: Your Honor, move to strike. It's
nonresponsive.
THE COURT: Granted.
Sir, the question to you is: Did you ever tell
Mr. Anthony you wanted him to go back to the original notice
after you told him you only wanted him to send them to you?
THE WITNESS: Well, first off I don't think my
testimony was that I wanted them to be sent to me. So I never
said that.
BY MR. SHEEHAN:
Q So I'll make the question very simple. Did you ever
after August 31st, 2012, after receiving any of these letters
from Treasure Island inform Treasure Island don't send them to

you, send them attention Susan Markusch? Yes or no?
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A I don't remember.

Q As we sit here today, do you remember doing that?

A T just said I don't remember.

Q Let's turn behind Tab 21. All right. Now we're
talking about the fifth amendment and the rent issues and so on
and so forth, and the pirate show out back, but I just want to
know who is the correspondence between if you look at these
e-mails, and if you went through all the correspondence
regarding this in Exhibits 16 through 257 If you went through
16 to 25 you're welcome to quickly look through there, all I
want to know is who was the correspondence between, which
individuals? TI'll represent to you that it was with Elizabeth
Gold, Gary Dragul (sic) and you basically.

A The e-mail correspondence?

Yes.

A Well, Exhibit 16 has some other people on it. It has
Najam Khan.

Q I understand. But Elizabeth Gold is on every one of
them, correct?

A Elizabeth Gold — well, you just said to me there

Right. I understand. I understand, sir, and I —
But there's other people on here.
—— apologize. Okay.

Do you want me to tell you the people or not?
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Is Elizabeth Gold on every one of them?
let's see. 16, 17, 18, 19, 20, 21, she is.
By the way, is Elizabeth Gold at work today?
Yes.

Did you speak to her this morning?

N O S ol R ©

I did speak to her this morning. I speak to her
every morning. We have ongoing business.

Q Do you speak to her several times a day?

A I do.

Q I assume by cell phone today?

A Yes.

Q And do you also e-mail back and forth?

MR. VAN: Objection. Relevance, Your Honor.

THE COURT: Overruled.

THE WITNESS: We do e-mail back and forth sometimes.
T mean, the phone is more efficient.
BY MR. SHEEHAN:

@) So behind Tab 21, that also shows that it was Gary
Dragul, Elizabeth Gold and Brad Anthony, and that was a pretty
important document, correct?

A Well, it's an e-mail. Let's see. You're correct
with respect to this being the fifth amendment as drafted. I
don't think we're going to agree to this. This is from Brad
Anthony to Elizabeth Gold with me copied, Brad saying to

Elizabeth that this is in regard to the fifth amendment. He
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says, As agreed —— as drafted they don't think they'll agree to
it. The agreement was worked on laboriously and was focused
solely on rent reduction and the removal of show language. Due
to the dramatic reduction in rents, the use provision needed
modification or needed to be modified.

Q Sir, I guess the question only is: Is Elizabeth Gold
on there?

A Yes.

MR. VAN: Objection, Your Honor.
THE COURT: Overruled.
BY MR. SHEEHAN:

Q All right. Let's turn to the fifth amendment to the
lease agreement, which is behind Tab 28. Now, you talked about
Mr. Fieldstone being involved in this. Now, Mr. Fieldstone is
the person that talked with Elizabeth Gold to get Operadora's
side of things into this document, specifically that notice
provision. Am I summing up your testimony correct?

A No, I don't think I said that.

Q Okay. Tell me about that.

A Mr. Fieldstone was David Krouham's attorney, and
Operadora's counsel, and we — I believe Ben Kahn was in —
worked directly with Susan Trench and Ronald Fieldstone. I
don't believe that Elizabeth Gold was involved in the drafting
of the fifth amendment.

Q Okay. But somebody on Rose's side was the one that
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chose the language about where the notice would be sent to Rose

in this document, correct?

A

I believe we moved our offices. So we told Ben Kahn

to update our —— the location of where the notice should be

sent based upon in the lease it says that we can change the

address and/or anybody that's noticed. It's in this — in

subsequent amendment.

Q

All right. Sir, under Paragraph 11, the part that

Mr. Kahn put in there, there is no reference to Susan Markusch,

is there?
A

Q

A

Q

sublease.

That's a yes or no question.
No, but I —
All right. Thank you.

Susan Markusch was in the (unintelligible).
All right. ©Now, let's go to Exhibit 30, the amended

Let's turn to Paragraph 6. Okay. By the way, I

think you testified that you felt it was important that

Treasure Island pay attention to the legal terms in its

agreements, correct?

A

Q

A

Q

Absolutely.
So I assume it would be the same with Rose?
All parties.

And you also heard the opening argument from your

counsel about Implied Covenant of Good Faith, and how everybody

has good-faith obligation in contracts. Are you familiar with

that?
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I am.

And you agree with that?

Yes.

So Rose would be bound by the same thing?
We're bound absolutely.

Let's take a look at Paragraph 6.

Uh—huh.

o = 0 o 0 P 0 P

Now, under Paragraph 6 ——
MR. VAN: Your Honor, I'm going to object to this
line of questioning only because of relevance. This is a
subcontract between Rose and Sefior Frog's. TI i1s not a party
to it. They're getting into gquestions of good faith and fair
dealing between the two parties.

THE COURT: Counsel, you started this process. So
T'm going to give him a little bit of latitude.

MR. VAN: Okay.

THE COURT: But not much.
BY MR. SHEEHAN:

Q Sefior Frog's paid $82,500 per month to Rose under

this lease, correct?

A It started out as 80, and then it has increases,
correct.
Q And Senor Frog's in fact paid January, February and

March, 82,500, correct?

A That is correct. What year? Sorry.
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Q 2015.

A Okay. Yes.

Q And Rose's obligation to Treasure Island is roughly
$80, 000 per month?

A It's 32 — thirty-three, two, fifty, plus percentage
rent. So the percentage rent goes up and down. It, you know,
could be — could be around 80. It could be less. It could be
more.

Q During the deposition you told me that they were
basically an even ——

A They're not that far off. Correct.

Q All right.

A Some months are better than others.

Q All right. Did you take the $80,000 that you got
from Sefior Frog's for each of these three months and pay it
over to Treasure Island by April 30th of 20157

A No.

Q Sir, turning over to Paragraph 9D, page 7.

A On the same ——

o) Yeah, same document, page 7, second sentence. Do you
see where i1t says: In the event that prime landlord notifies
landlord of any default under the prime lease and does not —

A I'm sorry. What paragraph?

Q Paragraph 9D, second sentence.

A Okay. Sorry.
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Q In the event that prime landlord notifies landlord of
any default under the prime lease and does not provide
simultaneous notice to subtenant, landlord will provide
subtenant with a copy of any prime landlord notice of default
under the prime lease within 24 hours. Do you see that?

MR. VAN: Objection, Your Honor. Now we're getting
into the issues as between —

THE COURT: Overruled.
BY MR. SHEEHAN:

Q Do you see that?

A I do.

Q So if Rose was provided a default notice by Treasure
Island that wasn't copied to Operadora, Rose had an obligation
to turn that default notice over to Operadora within 24 hours,
correct?

A This is exactly what David Krouham negotiated for.

@) Sir, does it say that?
THE COURT: Sir, the question is yes or no.
THE WITNESS: Yes.
BY MR. SHEEHAN:
Q Did Rose do that?
A T didn't receive default notice.
Q Okay. If Rose had received default notice, would it
have provided notice to —

A If it had, I assume under the lease that we would,
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but we didn't.

Q To your knowledge as we sit here today, did Rose ever
provide Operadora notice of any of the defaults or any of the
default notices that were sent to you?

A I don't know.

Q As we sit here today, can you remember ever sending
one, or directing your staff to send one, or knowing that any
of your staff had sent one?

A I don't know.

Q I'1ll take that as a no.

A No, I think you should take it as I don't know
because I don't know.

THE COURT: Sir, please don't argue with counsel.
BY MR. SHEEHAN:
Q Okay. 1I'll ask you again. As we sit here today —
THE WITNESS: Sorry, Your Honor.
BY MR. SHEEHAN:

Q As we sit here today, do you remember ever sending on
any of the default or other notices that were sent to you to
Operadora?

MR. VAN: Objection. Argumentative.

THE COURT: Overruled.

Please answer.

THE WITNESS: I don't. I don't remember.

MR. SHEEHAN: All right.
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THE COURT: Anything else?

MR. SHEEHAN: Pardon me?

THE COURT: Anything else with the witness?

MR. SHEEHAN: Oh, yeah, plenty more.

THE COURT: Okay.

MR. SHEEHAN: Sorry.

THE COURT: Go ahead.

BY MR. SHEEHAN:

Q Okay. Let's turn behind Tab 37. Have you seen this
document before, sir?

A I have not. Maybe I have. I can't remember.

Q This is also a default notice sent to you, correct?

MR. VAN: Object to the form, Your Honor. 1It's not a
default.

THE COURT: Overruled.

THE WITNESS: The letter says: Treasure Island
hereby informs you that you were either in default or about to
be in default under the lease agreement. I'm not sure which it
was.

BY MR. SHEEHAN:

Q All right. Did you provide this to Operadora?

A T don't know. This was —

Q Did you ever inform —— did you inform Mr. Anthony
when you received this letter to send this to Operadora?

A Well, under the notice provisions of amendment 5, he
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was supposed to have noticed them —
MR. SHEEHAN: Objection — I mean ——
THE WITNESS: —— which is not on this letter.
MR. SHEEHAN: —— move to strike, Your Honor, as
nonresponsive again.
THE COURT: Granted.
BY MR. SHEEHAN:

Q Did you ever tell Brad Anthony after receiving this
letter that it needed to be sent to Operadora?

A I don't remember.

Q All right. Let's get to the crux here. Let's turn
behind Tab 38. Have you seen this letter before?

A I have.

Q When was the first time that you saw it?

A I don't know.

Q You were very careful in your testimony, both your
deposition and yesterday, to say that this is — this is the
default notice that we're here about today, correct?

A Yes.

Q All right. And I'm going to try to be fair to you

here, and say that this is an important part of this thing, and

therefore it's very important that you be truthful about this
You understand that?
A Yes.

Q Now, you were very careful in your deposition and
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yesterday to say that you did not see this until you came back
following Memorial Day, correct?

A That's what —— that is correct.

Q That is what your testimony was yesterday?
A That is correct.

Q And do you stand by that testimony today?
A I do.

Q All right. You also testified yesterday that you
were not in the office on the Thursday and Friday following the
convention?

A I said to the best of my knowledge I was not in the
office on that Thursday and Friday; that is correct.

Q We can check the transcript. You said you weren't.
Were you or were you not?

A I believe I was not in the office. I was attending
to very sick family.

Q All right. Now, you said you hadn't seen this
document, but did somebody tell you about this document?

A I don't remember.

Q Sir, 1is it your sworn testimony that you don't
remember Elizabeth Gold telling you about this document on or
about May 14th or May 15th?

A That's my testimony.

Did she tell you about this document on May 14th?

A No, I don't — I don't remember talking to Elizabeth
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Gold about this document.

Q

A

But she may have?
I don't think so.
MR. VAN: Objection, Your Honor.

THE COURT: Overruled.

BY MR. SHEEHAN:

Q

Isn't it true that when you got this document you and

Ms. Gold call up Brad Anthony and ask him for more time to pay

this obligation?

A
Anthony.

Q

A
Elizabeth

Q
payment?
less than

A

Q

A
anything.

Q

A

I don't remember having that conversation with Brad

Not with Brad Anthony, with Elizabeth Gold?

I don't remember having that conversation with

Gold.

Isn't it true that you tried to make a partial

You directed your staff to make a partial payment of
the full amount due to cure this default?

No, that's not — that's not what I did.

Okay. Tell me what you did.

I don't — I was at ICSC convention. I didn't do

Okay .

I think Susan Markusch did that on her —— made a

payment on her own.

Q

All right. So Susan Markusch made a partial payment
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following receipt of this document, correct?

A I don't know whether it was following, before, after.
You know, I'm not Susan Markusch. This is what she does for a
living. I don't know what happened with her.

Q Okay. But Susan Markusch did try to make a partial
payment of the outstanding amount due set forth in this letter
on or about May 15th?

I don't believe that that was the day, but —
Pardon me. Between May 15th and May 17th?
T don't believe that's true.

Okay. When was it true?

> 0 P 0 P

I think that — well, I was at ICSC convention from
Sunday, May 17th until the following Wednesday, and I believe
that it took place during that time.

Q All right. So Susan Markusch tried to make a partial
payment ——

A T didn't find out about all this until I was back in
Denver. I have no idea.

Q Fair enough. Fair enough. All right. So Susan
Markusch tried to make a partial payment sometime between
May 17th and May 21st to cure this outstanding amount —-—

A T don't know if it was —

Q — was that payment accepted?

A You said to cure. I have no idea.

Q

All right. Was the —
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A What the reason. The payment was not accepted.
Q All right. That's fine, sir. But you would agree
that the full amount of money that was due pursuant to that

default notice was not paid to Treasure Island by May 28th,

20157
A The full amount was wired, I believe, on May 29th.
Q So the answer to my question is yes?
A I can't remember your question. Do you want to

rephrase it again?

0 You do admit that the amounts set forth in that
default notice were not paid to Treasure Island by May 28th,
20157

A The amount sent forth on the May 14th, correct.

Q And by the way, I heard you say that if any moneys

aren't paid to you as a landlord by the 10th of the month, you

collect?
A Absolutely.
Q These moneys were due on April 30th?
A No, Mr. Sheehan, I also testified about ——
@) Sir —
MR. SHEEHAN: Again nonresponsive, Your Honor.
THE COURT: Sustained.

BY MR. SHEEHAN:

Q The moneys that were set forth that were owed in the

May 14th letter were due on April 30th pursuant to the
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terms of the lease, correct?

A That is correct.

Q Do you recall having any conversations with Elizabeth
Gold about the May 14th default notice while you were in the
convention here in Las Vegas?

A I do not.

Q Let's turn to behind Tab 42. But you certainly
talked with her every day during that convention?

A No, that's not true. At the convention we have 10
people here that all have 10 to 15 meetings a day, and we all
go in a lot of different directions. So during that time I did

not talk to her every day.

Q But you certainly talked to her sometimes?

A Tt was occasional ——

Q All right.

A —— but not — we had very specific —

Q All right.

A I'm just trying to help you understand why. It's not

like a normal workday.

Q No, no problem, sir. Okay. BRehind Tab 42, this is a
letter that was written by you, correct?

A With the help of my legal counsel, correct.

Q And what does it say — do you see where it says that
the May — in the first paragraph, do you see where it says:

Treasure Island addressed and overnighted for delivery on
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May 15th, 2015, the alleged breach notice to Gary Dragul on

behalf of Rose and copied Elizabeth Gold via e-mail?

A Let's see. I see that, correct.

Q So you wrote that, right?

A T did not write that.

Q Well, you signed the letter?

A I told you with the help of my legal counsel.

Q All right.

A Which is Elizabeth Gold and Ben Kahn.

Q All right. So Elizabeth Gold wrote this letter?
A I just told you who.

0 All right. And Elizabeth Gold, when she wrote the
letter, she said that the default notice was e-mailed to her?

A Elizabeth Gold and Ben Kahn were involved in writing
this letter. I don't — it says that: Alleged breach —
notice Gary Dragul on behalf of —— and copy Elizabeth Gold via
e-mail. It must have happened.

Q It must have happened. She was e-mailed it, correct?

A What it says here.

Q And she did not write in here I never received that
e-mail, did she?

A In this first paragraph I don't see that.

o) In the letter that she wrote, she wrote that she was
copied via e-mail. She didn't write, I wasn't copied; I didn't

get the e—-mail, did she?
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The letter says: Addressed —

Let me rephrase the question.

> 0 P

—— and overnighted ——

Q Any part in this letter does Elizabeth Gold write, I
didn't get the e-mail?

A Any part of this letter, I have to read it.

Q Certainly.

THE COURT: So once he answers, Counsel, we're going
to break.

MR. SHEEHAN: Sure. And you said 1:457?

THE COURT: It takes a half hour to get there and
back each way.

MR. SHEEHAN: Tt's all right. We'll be drinking
Miller Lite by 4:30.

THE COURT: You will. TI'll be working.

MR. SHEEHAN: You are the hardest working person in
show business.

THE COURT: Well, if only.

THE WITNESS: You asked me that if there's any place
in here that Elizabeth Gold said that she did not get the
e-mail?

MR. SHEEHAN: Right.
THE WITNESS: I don't see that in here.
MR. SHEEHAN: Thank you, sir.

THE COURT: All right. So this is not a requested
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and Mr.

here.

something, you're allowed to ask. The lawyers aren't.

where the lawyers sit on the totem pole, Your Honor.

and jurors.

BY MR.

Q

that Ms. Markusch made, or the e-mail for the partial payment,

that was sent out by FedEx on May 16th, correct?

A

Q

provided you very first thing this morning, do you recall that

chart?

A

000839

sir. So you may speak with your counsel if you'd like,
Sheehan may not inquire into it.
See you guys at 1:45.
THE WITNESS: Thank you, Your Honor.
(Proceedings recessed 11:43 a.m. to 1:45 p.m.)

THE COURT: Sir, you're under oath again, still up

THE WITNESS: Thank you.

THE COURT: And again, sir, if you need a break for

THE WITNESS: Perfect.

MR. VAN: The Court has made it abundantly clear

THE COURT: That's true, much lower than witnesses

MR. VAN: Exactly.

SHEEHAN :

All right. Just for the record, sir, that payment

I don't know the date.

When you prepared the chart —— the chart that Mr. Van

I do. This is the chart about when the payments were
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received by Treasure Island?
@) Yeah.

MR. SHEEHAN: Do you have an extra copy, sir?

MR. VAN: Yes.

MR. SHEEHAN: May I approach the witness, Your Honor?

THE COURT: You may.

MR. SHEEHAN: Have we even marked this as an exhibit,
or ——

THE COURT: It was marked, but not admitted ——

Or was 1t marked at all?

THE CLERK: It was demonstrative.

MR. VAN: It wasn't marked.

THE COURT: It was only a demonstrative. It hasn't
been marked. It should be marked as DI1.

MR. SHEEHAN: Can we mark it as Exhibit 68, I believe
we're up to or —

THE COURT: I don't mark demonstrative exhibits in
the same way I do others.

MR. SHEEHAN: Oh, I'm sorry. Okay.

THE COURT: Remember, we were only going to make it
be demonstrative.

MR. SHEEHAN: Okay. However you want it, Your Honor.

THE COURT: That's my plan.

MR. SHEEHAN: That sounds great.

MR. VAN: Well, hold on. Hold on. If you're going
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to do that, use the one that he's got as the exhibit, not ——

But you can have that one.

THE COURT: What's the difference? What's the
difference?

MR. VAN: That one has a highlighted section.

THE WITNESS: I don't know where it is.

MR. VAN: It's a little clearer.

THE COURT: So he doesn't know where it is. We're
going to use this one.

MR. VAN: That's fine, works for me.

THE COURT: Great.

MR. MARSHALL: It's right here, Your Honor.

MR. VAN: 1It's prettier.
BY MR. SHEEHAN:

Q Showing you what's been marked as Demonstrative 1,
and there is yellow highlighting beginning with the entry after
5/1 that begins 5/29. Do you see that?

MR. SHEEHAN: Do you have a copy, Your Honor, or
would you like one?

THE WITNESS: I'm sorry. Can you ——

THE COURT: T don't want one. It's not admitted.
I'11l look at it when you guys use it in argument though.

THE WITNESS: Can you ask me the question again.
BY MR. SHEEHAN:

Q Do you see the yellow highlighted section there that
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section apparently?

A Yeah.

Q All right. Now, when was this chart prepared?
A Earlier in the week. I think Monday or Tuesday.
Q Monday or Tuesday?

A Maybe last week, maybe.

Q Okay. It wasn't prepared last night?

A It was not prepared last night, no.

Q And who prepared the chart?

A The chart was prepared by some people on my
accounting team with me.

Q Okay. At your direction?

A Absolutely.

Q Okay. And your counsel highlighted the yellow

section, and what is the yellow section ——

MR. VAN: Your Honor, let me just clarify. I didn't

highlight anything. I had nothing to do with the preparation
of this. So —

THE COURT: Sir, did you highlight it, or did
somebody else?

THE WITNESS: I did.

THE COURT: Okay.
BY MR. SHEEHAN:

Q Okay. Why did you highlight the yellow section?
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A T highlighted the yellow section because it talked
about the time frame that the case is about.
@) Well, actually, the yellow section shows all the

checks that you made that were returned by Treasure Island,

correct?

A let's see here. Where? Returned to sender —— FedEx
delivered —— Jerry Griffis returned to sender —— yes.

Q But we're missing —— this chart is missing one check

that was returned to sender, isn't it?

A Well, now I realize it is.

Q And it happens to be the May 16th check where you
tried to make partial payment after you got the May 14th
notice, after Rose got the May 14th notice; isn't that the
check that's missing?

A Well, I just found out about that. I didn't know
that when this was put together.

Q Well, why do you think whoever prepared this left
that check out?

A Well, the person's name is Anessa [phonetic]. She's
an hourly employee. I don't know.

Q Do you recall, like, four questions ago when I asked
you who prepared this chart, and you said you didn't know who
it was?

A No, I said I prepared this with my accounting.

Q And I asked you —

JD Reporting, Inc.

60

000843

000843



%8000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000844

A With some of the people from my accounting team.

Q And I asked you who, and you said you couldn't —— you
didn't know?

A Well, I think it was Anessa.

Q All right. So when Anessa prepared this, the one
check that is most relevant to whether you got the notice is
missing from this chart?

A T don't know what the check has to do with notice.

Q For partial payment.

A I didn't know about the check, and I didn't — I was
not given notice at that time.

Q That's right. Susan Markusch sent that out, correct?

A I believe Susan Markusch sent it out, correct.

Q On May 16th?

A I don't know the date. You're telling me that. I
didn't know that day.

Q All right. Would you have any reason — at
lunchtime, like you guys, we pulled the Federal Express, and ——

MR. SHEEHAN: Can I use this to refresh the witness's
memory?

THE COURT: You absolutely can.

MR. VAN: Can I have a copy of the check?

MR. SHEEHAN: There isn't —— you guys have it. It
was sent back to you.

MR. VAN: Oh, okay.
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BY MR. SHEEHAN:
@) And if you can see, it was sent out on May 16th.
Do you see that under the tracking number there?
MR. SHEEHAN: May I approach the witness, Your Honor?
THE COURT: Yes.
THE WITNESS: I see. I see the ship date.
BY MR. SHEEHAN:

0 May 16th, correct?

A I see that.

Q Okay. All right.

MR. VAN: Can I —— where — well, that's fine.

THE WITNESS: How do we know that the check was in
this FedEx?
BY MR. SHEEHAN:

Q All right. We don't. All's we know is that your
office sent a check on May 16th and the — well, you
previously ——

A I don't know that.

Q All right.

A May léeth was a Saturday.

Q All right.

A I don't know that.

Q That's fine. I don't want to argue back and forth.
All right. 1If, in fact, Rose did get the notice of default ——

I want you to assume that for purposes of this gquestion.
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A Assume that Rose did get the notice?

Q Yes.

A Okay .

Q How is it fair for Rose to argue that because

Treasure Island didn't send the notice to Rose, Rose i1s somehow
off of it's —

THE COURT: Did you mean Operadora?

MR. SHEEHAN: Operadora.

THE COURT: Okay.

MR. SHEEHAN: Let's rephrase.

THE COURT: Just checking.

MR. SHEEHAN: That's a good idea.
BY MR. SHEEHAN:

Q Again, you understand the assumption that Rose in
fact got it?

A IT'm trying to understand the assumption.

Q All right. How do you explain that Rose can argue
that because Treasure Island didn't send the notice to
Operadora, Rose can get out of its payment obligations when
Rose had the same obligation and didn't send a copy of the
notice?

MR. VAN: Objection, Your Honor. Calls for a legal
conclusion.
THE COURT: Overruled.

THE WITNESS: Do you just want my opinion?
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MR. SHEEHAN: (Nodded head.)

THE WITNESS: Okay. So just so I understand, you're
asking me — you said to make the assumption that Rose got
notice?

MR. SHEEHAN: Yes.

THE WITNESS: Then you're saying how can — I'm not
clear about the second part of the question.

BY MR. SHEEHAN:
Q Go ahead. I think you were right.
A How can — well, I didn't understand it. Can you say

it one more time.

Q If Rose had an obligation to send the notice to
Operadora —

A Under Rose's agreement with Operadora?

Q Yes. How can ——

A Not under Rose's agreement with ——

THE COURT: Sir, you've got to let him finish his
question, please.

THE WITNESS: I'm sorry, Your Honor.
BY MR. SHEEHAN:

@) If Rose received the notice, it had an obligation to
send that notice to Operadora, and failed to do so, how can
Rose argue that Operadora not getting the notice excuses the
nonpayment of rent?

MR. VAN: Objection. Now, it calls for a legal —

JD Reporting, Inc.

64

000847

000847



878000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000848

THE COURT: Overruled.
THE WITNESS: You're asking my opinion?
BY MR. SHEEHAN:

@) For the fourth time, vyes.

A Well, I think they're —— they're two separate
agreements; one is the lease and the fifth amendment, and I had
my agreement with Operadora. I'm not an attorney. I don't
know. I don't have an answer for you.

@) It doesn't seem fair, does it?

MR. VAN: Objection.

THE COURT: I need a legal basis.

MR. VAN: Huh?

THE COURT: A legal basis?

MR. VAN: Oh, it calls for a legal conclusion.
THE COURT: Overruled.

THE WITNESS: I don't know.

BY MR. SHEEHAN:

Q I'm sorry. What's your answer?

A You said, It doesn't seem fair. I don't know what
you're asking. I don't — I don't know.

Q On its face it doesn't seem fair; you would agree
with that?

A I don't — I don't agree. I don't — I don't know
what you're asking me.

MR. SHEEHAN: May I publish Mr. Dragul's deposition?
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It is Exhibit —

THE COURT: We published it yesterday.

MR. SHEEHAN: Yeah, we did.

THE COURT: So we each have a copy of it. So he can
refer to it.

Sir, here's your deposition. Please remember it's in
what they call Min-U-Script form, which means it's really
small, four pages to one page.

THE WITNESS: Thank you.

BY MR. SHEEHAN:

Q Sir, do you recall earlier today —— or yesterday and
then earlier today stating that you were out of the office on
Thursday the — I guess that would've been the 21st?

A Yes.

Q Can you turn to page 29. 1It's the bottom right-hand
corner.

A Okay .

@) Last gquestion, Sir, when did you get back to the
office? 1It's line 22. I don't know exactly, but I think, you

know, I might personally have been at the end of the week.

A I'm sorry. What page?

Q 29.

A Okay .

Q Does that refresh your memory that you were, in fact,

in the office on the end of that week?

JD Reporting, Inc.

66
000849

000849



058000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000850

MR. VAN: Objection. Misstates prior testimony
and ——

THE COURT: Overruled.

MR. VAN: —— deposition.

THE COURT: Overruled.

THE WITNESS: I think I was not there.
BY MR. SHEEHAN:

Q Sir, do you recall having your deposition taken on
November 18, 20157

A I do.

Q As a matter of fact, with respect to that deposition,
you canceled three times, and then on the eve of the
deposition, we had to have an emergency motion to postpone the
deposition again, correct?

MR. VAN: Objection. Argumentative.

THE COURT: Overruled.

THE WITNESS: I was dealing with the same health
issues with my family.
BY MR. SHEEHAN:

Q But it came out in the deposition that you were
actually in Las Vegas two days before you took the deposition.
Do you recall that?

A I don't recall. But if you say so.

Q All right. Now, the deposition was taken November

18th, which is obviously closer in time to May 21st, 2015,
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than today, correct?

A It is closer in time, correct.

Q So your memory would've been better then than it is
today?

A You know, Mr. Sheehan, I travel for a living. I'm in

and out of the office. That time was a very, very difficult
time for me. I had just finished four days of, you know,
20-hour days, 2l1-hour days, and that's — you know, I don't
remember the events of much of that week or that month.

Q All right. Do you know whether or not you knew about
the notice —— May 14th notice being sent to your office by
May 21st?

A The first I heard about this is when David called me,
David Krouham.

Q Turn to page 39.

A Okay .

Q And on line 4, I asked you: Do you recall whether as
of May 21st you knew about the notice being sent about the
default and the rent, and you answered, I don't recall. Do you

see that there?

A So you asked me —— I'm sorry. Page — what page is
it?
Page 39.
A Okay. One more time, what was your question?

Q When I asked you the question at the deposition, you
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didn't say that you hadn't seen it until May 28th, did you?

A T am — could you let me know where that is here?

Q Yes, it's page 39, lines 4 through 7.

A Let's see. Do you recall whether May 21st — I don't
recall — I think my answer was I don't recall.

Q Right. You didn't say that you hadn't seen it,
weren't aware of it until May 28th, did you?

A No.

Q All right.
A T said I don't recall.

Q All right. Did you know about — and it's your
testimony that you didn't know about this notice until May 28,
correct?

A That is correct.

Q All right. And by the way —— let me ask again. Were
you made aware of the notice the day you returned to the
office?

A T think David Krouham called me on the 28th or 29th.
That's when I was made aware.

Q All right. Can you turn to page 55, please.

A Okay .

Q All right. By the way, we've already established
that it's possible somebody told you about the notice prior to
you getting —— prior to you seeing it, correct?

A T told you I didn't know about the notice.
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Q All right. Let's turn to page 55, line 6. My
question, Have you seen this document before?
Your answer was, Oh, May 14th, there you go. So
that's the May 14th notice. So we're on the same page, okay?
A Yeah.
Q Have you seen this document before, sir?
Your answer, I have.
Question, And when did you first see it?
Answer, I have no idea.
You didn't answer then, but let me continue on.
Were you in Las Vegas when you saw 1it?
Answer, I don't know.

Question, Do you recall the circumstances of when you

saw 1it?
And your answer was — go ahead and read that answer,
please.
A Circumstances, question mark. I mean, listen, we
missed paying the rent. We got the — during the time when

this was sent, we were all gone. I believe that I didn't know
about this until the 26th of May when we were all back in the
office.

Q All right. You can stop right there. So during your
deposition, you said — testified that you saw it on May 26th,
correct?

A See, I said, And I believe that I didn't know about

JD Reporting, Inc.

70

000853

000853



758000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000854

this until May 26th. I didn't say I saw it.

MR. VAN: And can he finish reading the rest of that
sentence? BRecause it's important that he reads the rest of
that sentence.

THE COURT: Counsel, you can ask him on redirect.

MR. VAN: Okay.

BY MR. SHEEHAN:

0 Well, I'll be fair. It says, I mean, I don't know
when the exact dates, but that's my opinion. That's what you
sald, correct?

A There you go.

Q And then I asked, Did you send a copy of this to
Senor Frog's? And what was your answer?

A No.

Q And you do admit that at the time of that May 14th
letter you had not met your rental obligations as set forth in
that letter, correct?

A I told you that.

©) The answer's yes?

A Yes.

MR. SHEEHAN: No further questions, Your Honor.

THE COURT: Redirect.

REDIRECT EXAMINATION
BRY MR. VAN:

Q Mr. Dragul, I'd like to direct your attention to
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Exhibit 1. I'm sorry. 1I've got to find the right page down on
this one. Page 4, Paragraph 3, 1, B?

A Okay .

Q That's the percentage-rent issue, correct? That's
how you calculate —

A That paragraph.

Q That's how you calculate percentage rents?
A Correct.
Q Were you involved in that? You personally, were you

personally involved in the calculation of percentage rents?

A You mean on a monthly basis?

Q Yes.

A No.

Q Did you have people from your staff that did that?
A Yes.

Q And i1t's my understanding that there were oftentimes

some disagreements with the numbers?

A Correct.

Q And that both you and the landlord would get together
and figure out a number?

A Well, someone from my staff and the landlord.

Q Okay. And someone from their staff. It's not you
and Mr. Ruffin —

A Right.

Q —— sitting down and fighting over 25 cents. It
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was ——

A No. We would send them what we thought percentage
rent was, but once again we were required to be on their
point—of-sale system. So they had the same numbers we had.
The discrepancy had to do with free things that were given
away. If you walked in with a Groupon coupon, and you got a
50 percent off meal, we shouldn't pay percentage rent on a
hundred percent. We should pay percentage rent on 50. Things
like that, those were the discrepancies.

Q And the comps?

The comps.
The values of comps?
Correct.

The values of bottle sales, all of those issues?

A ORI S S

Anything that was free was supposed to be not on the
tally. Anything that we collected cash for we would pay
percentage rent for.

Q And to date —— that's not base rent; that's

additional rent, correct?

A That is correct.

Q Okay. And so —

A Base rent is a certain number set every month.

Q Yes.

A Percentage rent is a fluctuating number based upon

daily sales.
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Q Okay .

A Monthly sales.

Q And you were able to get that worked out. In fact,
it's my understanding that currently there are no issues with

that, correct?

A No issues with?

Q Any past—due amounts on percentage rents?

A There's no past—-due amounts on anything.

Q So from the inception —

A We've been a hundred percent paid in full. We tried
very hard to pay them in full for May the minute —— the minute

we realized the problem. I mean, we've never had outstanding

issues.
Q Okay .
A Balances.
Q I want to ask you also — and I'm not going to

belabor this because this is a horse that's been beat many
times — Jjust very quickly, the obligations with regard to
notice, I think the question was asked to you, Did you ever
contact them and say, hey, your notice provisions are
inappropriate? When they were sending you stuff, did you ever
say, hey, wait a minute, you've got a problem here?

A No. I don't regard it as my job to make sure that
Treasure Island acts in accordance with the agreement they

signed.
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The notices that you sent back or any notices that

you sent, do you believe that they were all compliant?

A Every one.
Q Okay. If you can look at Paragraph 19.6 of the first
exhibit.
THE COURT: 19.67
MR. VAN: Yeah, Paragraph 19.6, page 22.
THE COURT: Okay. Thank you.
BRY MR. VAN:
@) This has to do with the notices, but it also

identifies, one, who gets notice, and two, the types of

documents, any notice or other communication required to be

given.

Now, when they're calling you up and saying, hey, we've

got a problem with the construction, is that something that is

required that you be given?

A

No, I think that —

MR. SHEEHAN: Your Honor, I'm going to object. It

misstates the ——

THE COURT: Overruled.

MR. SHEEHAN: It says required or permitted.
THE COURT: Overruled.

MR. VAN: Okay.

THE WITNESS: I think they're just — no, I —

BY MR. VAN:

Q

Okay. So if it's a required document, it certainly
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must have those signatures?

A Oh, absolutely.

o) Okay. Now, all of these letters that we talked
about, about the construction of this, construction of that,
those were not required documents?

A No. The lease specifically talks about notices being
in writing.

Q Okay .

A And the noticed people are specific based on the
lease. No, to the extent that something that says we want to
let you know about X, that's not what this is referring to.

@) Okay. Exhibit 5, there was some reference to that
with regard to Jerry Griffis who is the person that signed that
one, and it says: As you're aware, Sehor Frog's failed to meet
their rental obligations, and it was sent to you. Do you have
any idea why it was not appropriately sent to Susan Markusch?

A No, it should have been.

o) All right. Let's go — now, the statement has
been —

A And Operadora.

Q And Operadora, correct. Now, 1f you look at
Exhibit 8, that's a document that actually does comply,
correct?

A Yes.

Q Now, testimony has been had that approximately the
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lst of September, 2019 (sic), there was some discussion that
was held between —— that Mr. Anthony says that he had with vyou.
You've acknowledged a conversation, but you remember it very
differently. The Judge asked a question about it. Then
there's this letter, and this letter deals with construction
loan repayment. Is that a required obligation —— required
writing? Are they requiring you that you're in default or
anything, or are they saying, hey, look, we've got a problem

here, let's address it?

A I'm not an attorney. I don't know. I know that
this — this, I think, was about concerns about liens.

Q Okay .

A On the property.

Q In fact, it says construction loan repayment, right?

A It does.

Q Okay. Now, you've said that you travel 180 days a
year?

A Correct.

Q How many days a year does Susan Markusch travel? For

business. Sorry. For business?

A She doesn't travel for business.

Q Is that part of the reason why her name's on there?
So she can stay home and man the henhouse?

A Absolutely.

Q Okay. Paragraph 13, the question was asked ——
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A Paragraph 13 of what?

Q Sorry. Exhibit 13.

A Okay .

Q The question was asked about whether essentially this

document was properly addressed to you as opposed to Susan, and
it has to do with security issues. Now, would Susan have
anything to do with the security issues at the Treasure Island
at the Senor Frog's?

A She would not.

Q Okay. So this actually complies with what you were
saying is, look, i1f there's issues with Senor Frog's, Jjust let
me know, and I'll get to the right people at Sefior Frog's to
make sure that they're properly addressed. Do you know if you
ever contacted anybody at Sehor Frog's and said, hey, guys
we've got a problem with security; you need to make sure that
it's taken care of?

A Immediately.

Okay. Now, this letter —
They also.
Okay .

They were contacted by Treasure Island in person.

ORI Ol L &)

But they weren't sent a letter? Let me rephrase
that. We don't know if they were sent a letter?
A T don't know if they were sent a letter. This was

not copied to them.
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Q Okay. And you said something. I just want to make
sure it's your position that you are not responsible for the —
to ensure that Treasure Island is compliant with the terms of
the lease. 1It's your obligation to make sure your business is
compliant?

A Yeah. Treasure Island, they're big boys. They have
a big business there. They have in-house accounting and
attorneys and, you know, they have lots and lots of
professional people. It's their job to mind their own
business, do their own business and make sure it's right.

Q Exhibit 28, Paragraph 11, again, another key issue in
this case. And I want you to kind of put your thumb on that
one, and then I want you to go back to the original lease,
Paragraph 19.6 on the notice issue. 19.6 says that: FEach
party shall be entitled to specify a different address and/or
contact person; remember that?

A Yes.

o) Okay. Now, let's go back to the amendments to that
which says specifically in addressing 19.6 that you're changing
your address, correct?

A Correct.

Q Did you change your contact person?

A T did not.

Q If you wanted it to be changed to Gary Dragul, would

you have put it in this right here in this Paragraph 11 of this
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particular amendment?

A Absolutely. Everything we do is in writing.

Q And had — now, it's my understanding, and if you
turn to the next page, Phil Ruffin signed off on this, correct?

A That is correct.

Q And Brad Anthony was involved in the preparation of
this, correct?

A He represented Treasure Island.

Q Okay. So i1f he would've wanted that changed to Gary
Dragul, would it have been in that paragraph?

A Yes.

Q So according to the original lease, you can leave the
same contact person and change the address without having to
rename again?

A Yes, I think that —— that the word and/or.

Q All right. Let's talk about the sublease,

Paragraph 9D of the sublease which is Exhibit 30, and the first

sentence, Prime landlord —— which would be you in this case,
right?

A Correct.

©) —— 1s obligated to provide subtenant —— which would

be Senor Frog's?
A Yes.
@) —— with simultaneous notice of any landlord, which

would be Treasure Island — I'm sorry prime landlord is ——
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Q

Prime landlord is Treasure Island.

—— Treasure Island — sorry —— 1s obligated to

provide subtenant with simultaneous notice and any landlord

default under the prime lease as outlined in Exhibit D?

A Correct.

Q Okay. And they weren't —— Treasure Island didn't
notify them, correct, of the default — excuse me —— of the
breach?

A Treasure Island did not provide notice.

Q Okay. Now, with regard to the ——

A To Operadora.

Q To Operadora.

A As the subtenant.

Q With regard to the sublease issue, do you have any

issues with Senior Frog's with regard to this, meaning between

you and Senor Frog's?

A

Q

A

Q

Never. We have no issue.
Okay .
Things are going great.

And, in fact, that 9D is making a reference to the

fact that in that original lease there's an obligation to let

people know?

A

Q

Affirmative obligation.
Yes. And it's just referenced —

Right.
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@) —— 1n this sublease, correct?

A Correct.

Q All right. And then there's —— there's a provision
here that says: Within 24 hours an opportunity to cure, did
you let them know within 24 hours of when you became aware of
the default?

A While I was on the phone with David.

Q Okay .

A SO ——

Q Actually, he let you know?
A He let me know.

Q All right. If you had timely — let's — you know,
in a perfect world, you're sitting in your office because you
don't have ICSC, and somebody walks in and says, oh, my gosh,
we have this problem with Sehor Frog's. There's a breach. We
need to get it cured. Would you have put them on notice ——
Serior Frog's on notice, or would you have just cured?

A We would have just cured.

Q Okay. If you can go to Exhibit 37, here again is
another letter that's addressed to you with regard to
construction—loan repayments. Did you send this out to Senor
Frog's? Do you remember?

A I don't know.

Q Okay. Do you know if this was all cured?

A Yes.
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Okay. Was it all —

It was all cured.

LGOI O

Okay. Thank you.

A I think as of today there are two payments left on
the two and a half million.
Okay. Do you know —
That's it, but they're not in default or anything.
No, but what you ——
They're just upcoming.

Yeah.

>0 @ 0 P

Their next one is due on November 1, and the next one
after that is due on December 1, and then it's over.

Q And then that whole two and a half million dollars
will have been paid off?

A A hundred percent paid back.

Q Okay. So fully performed under that construction
loan issue?

A Correct.

Q All right. Now I want to go to the time issue
because much was made about your deposition and this Exhibit 38
and you've —— in your deposition you said, I don't know the
exact dates, but that's my opinion. In preparation for this
litigation, have you gone back and reviewed more documents than
you had at the time of your deposition?

A Yes.
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Q Okay. Did those documents refresh your recollection
about what actually occurred?

A Yes.

Q How is it that you remember or how is it that you
came to recall that in fact David Krouham was the one that
called you up and put you on notice?

A Well, I remember the call, but I also had a — you
know, I also reviewed what took place. So.

Q Okay. So you remember the call. That was the first
time. You just didn't know the date of the call?

A I didn't know the date of the call, correct.

Q And then by putting together the fact that David
Krouham first found out about it on the 28th —

A Right. That's why I thought I —

Q —— because that's when he got his notice ——

A That's when I thought I got the call is when he got
it.

Okay .

A Because it was — it was a, hey, what's—going—on
call.

Q Okay. And because he didn't know before that because
you hadn't put him on notice —

A Right. T did not put him on notice.

Q And Treasure Island had only put them on notice on

the 28th. The earliest that call could have been was the 28th?
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A Correct. There's a chance it might have been the
29th, but I thought it was the 28th.

Q Okay .

A Because keep in mind I was at the hospital night and
day, and when I went to ICSC for three days, four days, I came
back and went to the hospital. You know —

Q I understand.

A — my — I had two family members that were, you
know, very, very sick. I mean, to this day, they're very, very
sick.

Q Now, there was —— you were provided with a document
showing a Federal Express packet.

A This? Is this it?

Q Yes.

MR. VAN: May I approach?
THE COURT: You may.
BRY MR. VAN:

Q I'm not going to take this from you, but I'm going to
ask you questions. I want you to look through this, and I want
you to let me know — I want you to let me know if there's any
way that you can tell based upon this document what was
included in that FedEx package?

A I cannot tell. There's no way.

Q Do you know if it was a partial payment?

A I don't know.

JD Reporting, Inc.

85

000868

000868



698000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000869

Q Do you know i1f there even was a partial payment made
that was rejected?

A Well, now I know.
But how do you know that?

Because I was told in these proceedings.

LGOI @)

Okay. Independent of anything that's been told in
these proceedings, have you ever seen that check?
I have not.

Do you know if, in fact, it was ever made?

> 0 P

I don't.

Q The only way that you could suggest that there was a
partial payment made is based upon the testimony of Mr. Sheehan
when he was cross—examining you?

A Correct.

MR. SHEEHAN: Objection, Your Honor. He ——
THE COURT: Sustained.
MR. SHEEHAN: He testified himself —
THE COURT: TIt's sustained.
MR. SHEEHAN: —— that Susan Markusch had told him.
THE COURT: I sustained the objection.
Counsel doesn't testify, Mr. Van. Luckily, I
don't —
MR. VAN: Well, sometimes he was.
THE COURT: Mr. Van.

MR. VAN: Okay. Fair enough.
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THE COURT: Do we need to take a break?

BRY MR. VAN:

Q Based upon the questioning, is there any other —— do
you have any other —— based upon his question, do you have any
other —

A Listen —

Q —— 1independent recollection?

A This is what I think happened is that I think that,
you know, we're off at ICSC. Susan Markusch is trying to
figure out —— she's got hundreds of payments that her team
makes every month. I think she came across a missed payment.
We're at ICSC, and she took it upon herself to send a check.
That's what I think happened.

Q Ms. Markusch did not get a copy of the —— a copy of
the notice of default, correct?

MR. SHEEHAN: Objection. Calls for speculation, Your
Honor.
THE COURT: Sustained.
BRY MR. VAN:
Q Okay. You've seen the letter. Was the letter

addressed to Ms. Markusch?

A The notice —— the notice of default from Treasure
Island?

Q Yes.

A It was not addressed to Ms. Markusch.
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Q Okay. Do you know if she ever received a copy of
that prior to the day that she sent this payment out?

A I don't know. But — I don't know.

THE COURT: We don't want you to guess or speculate,

sir.
BRY MR. VAN:

Q In your testimony, based upon a question asked by
Mr. Sheehan, you said that if you're not paid by the 10th, you
start to collect. What does that mean? Do you immediately

start litigation?

A With my own tenants?
Q With your own tenants. I apologize. With your own
tenants?

A If we're not paid on the 10th, we proceed with an FED
action per the lease.
Q Okay. And what do you do? What do you do? Do you
call people up? You say, hey, here's where we are?
MR. SHEEHAN: I'm sorry. What ——
THE COURT: What's an FED action?
BRY MR. VAN:
Q Okay. What's an FED action?
A It's a legal — 1in Colorado, it's an action where we
hire an attorney, and we start an eviction process.

THE COURT: Okay.
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RY MR. VAN:

Q Okay. And that's after you've given them notice to
cure?

A If the lease calls for notice, we give them notice.
If the lease does not call for notice, we don't give them
notice, but every lease has a right to cure in our world.

Q So if someone were to call you up and say — exact
same situation —— say you know what, something happened, I was
out of town, I didn't get the notice, I'd like to cure, what is
your standard procedure?

A They have the right to cure, but they have to pay the
penalties and interest.

Q Okay. And whatever that is is spelled out in the

lease?
A That is correct.
Q And in this lease, do you have a penalties and

interest provision?
A I believe there is. Just off the top of my head, I

believe that there is an interest provision.

Q Okay .

A I believe, but I'm not totally sure.

Q Okay. But currently based on everyone's testimony ——
A There's a notice provision that was not adhered to.

Q Okay .

MR. SHEEHAN: Your Honor, nonresponsive.
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THE COURT: Overruled.
BRY MR. VAN:

Q There was a question, I just want to clarify that you
were asked a question. Did Elizabeth Gold —— or excuse me ——
Elizabeth Gold didn't say she didn't get an e-mail to you; is
that correct?

A I'm sorry.

Q I know. The question was very difficult.

Mr. Sheehan said, Elizabeth Gold didn't say that she didn't get
an e-mail?

A To me?

Q To you. Did she ever say — did she ever say to you
at the time that this was all going down, I didn't get an
e-mail?

A No.

Q Okay. She wouldn't know if she hadn't gotten — if
she didn't get an e-mail, she wouldn't have known?

A If she didn't get an e-mail, she wouldn't have known.

Q Okay. And how many people — let me rephrase that.
How many key people do you have working at your office, would
you consider key?

A 15.

Q And how long have they all been with you?

A Average 10 years, in excess of 10 years, some are

close to 20.
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Okay. And they're —

Nobody less than 10.

LGOI O

They're good at their jobs?

A You know what, they're really good at their jobs. I
have really fantastic people. I don't micromanage them.
They —— I believe they can —— they're great at what they do.

That's why they've been with me so long.

Q And they allow you to not be in your office because
you can ——

A Correct. I can rely on them.

Q Okay. 1In fact, you haven't been in your office for

the last three days. 1Is your office still functioning?
A Yeah, we closed two real estate deals today.
Q Did you have anything to do with those other than

phone calls?

A Well, other than they're now my real estate?
Q Yes.
A No.

Q Okay. When you come to ICSC, what's entailed while
you're here?

A The ICSC convention is all about meeting lenders,
tenants and other buyers and brokers, other buyers and sellers
and brokers all in the shopping center world. So from the
minute that we land in Las Vegas, every one of the people that

come here have very specific meetings that have been set up
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prior to showing up at ICSC. Everybody is meeting from 7 in
the morning till 2 in the morning, on the half hour, every 45
minutes. We all see probably, you know, it could be as many as
50 to 75 people a day.

And then we have this big party at Sefor Frog's on
Sunday night where we have 450 people that are very targeted
that come to us. So we're all in the same room meeting people
at the same time, but it's — I mean, most of the three days we
all don't see much of each other.

Q How many people do you think that your company
interacts with at ICSC during that five-day period?

A One on one, easily 3 to 500, and in addition to the
party which has 450 people at it.

Q Okay. If you can turn to your deposition, page 29,
line 22 through 25 and then the first page of the following
page, page 30.

Okay .

I'd 1like you to read that just to yourself.

> 0 P

Which line?

Q The question is: So when did you get back to the
office? And then your answer, if you can just read that ——
well, Jjust read it out loud.

A So when it —— so is it line 197
You'll start at line 23.

A 23. So when did you get back to the office? And my
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answer is: I don't know exactly, but I think, you know, I
might personally have been in at the end of that week, but the
majority of the staff is not because of ICSC.

Q Okay. Now, you recall that testimony. Is your
testimony consistent with what's set forth in your deposition?

A Yes.

Q Is there anything else you'd like to add to that?

A You know, I would like to add that it's an
opportunity. There's a few things. One is that the staff that
goes to ICSC is exhausted. So they're not expected to come to
work. It's an opportunity for them to go be with their family
for a few days because they just weren't with them; that's
number one.

Number two, it gives everybody a well needed holiday,
long holiday weekend so they can add a few days, and so
we're —— you know, every year we're not around during that
time, totally not around. So.
Okay. Susan Markusch is there though, correct?
She is there.
And your accounting staff?
Some of them, yes.

Those weren't at ICSC?

= O S ol ©.

Yeah, but we offer it really to everybody. So, you
know, Susan keeps incredibly long hours, and she's somebody

that T can count on. I mean, she's an unusual — she's a very
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special employee. You know, my guess 1is, you know, she goes
above and beyond.

Q Okay. If you can turn to your deposition, page 39,
line 4, the question is 4 through 7. Do you recall whether as
of May 21st you knew about the notice being sent about the
default in the rent? Your answer, I don't recall. Is that
what it states?

A Yes.

Q Is there anything you'd like to add with regard to
that or clarify that issue?

A Yeah, I don't recall where I was. I don't recall. I
mean, I had a lot going on in my life. I had —— you know, ICSC
had just ended. We had — we had a really good show, but
really my focus was my family. The business priorities during
this entire month were really, really took a backseat to my
family. So.

Q All right. Now, let me go back —— I mean —— sorry ——
move to page 55, lines 14 through 21. Do you recall the
circumstances of when you saw 1it? And it is referencing the
letter of —— the termination letter. Circumstances, I mean,
listen, I missed paying the rent. We got the —— during the
time when this was sent, we were gone, and I believe that I
didn't know about this until the 26th of May when we were all
back in the office, and we — I mean, I don't know the exact

date, but that's my opinion.
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Now, you have now said that you — the first time you
saw that termination letter was on the 28th, correct?

A Well, when David Krouham called me.

Q Yes.

A Then I start hunting it down. See, we got back to
the office. I had thousands of e-mails. Everybody had
thousands of e-mails. We had mail. We had FedExes that hadn't
been opened. I mean, it was a — you know, it's not like we
had one piece of paper sitting on our desk when we got back,
and we knew that that was the one, you know.

0 And —

A We were digging out.

Q And as you've been preparing for this, you had
conversations with David about when he received notice and when
he made the phone call, correct?

A He says it was the 28th.

Q Okay. Does that refresh your recollection of — your

recollection is that the first time you heard it was from

David?
A Right.
Q And he's testified that was the 28th?
A That is correct.
Q Does that seem consistent with you with what was

going on?

A It does.
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Q Okay. When you were sending payments to Treasure
Island, you sent them out Federal Express. You've made that
point clear.

A Every payment.

Q Okay. Do you remember if there —— is there a letter
that goes with that?

A T believe — I believe there is. Susan Markusch

normally attaches a letter to the payment.

Q Okay. Do you know if her signature is on those
letters?
A I do.

@) And is her ——
A It is.
MR. VAN: Okay. I have nothing further.
THE COURT: Anything else on cross—examination?
MR. SHEEHAN: Yes, please, Your Honor.
THE COURT: Absolutely.
RECROSS-EXAMINATTON
BY MR. SHEEHAN:
Q You have repeatedly stated here today that the first
time you found out about the notice of default was from David

Krouham when he called you on May 28th, correct?

A Correct.
Q Can you please turn to your deposition at page 25,
please.
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A Okay .

Q Let's turn to line 7. Do you see on line 7 where I
asked the gquestion: You do recall the notice coming in saying
you were in default, question mark; do you see that?

A Let's see. Do you recall any notice coming in saying
you were in default? I was told we got a notice.

Q Okay. I —

MR. VAN: Your Honor, I just object. This is beyond
the scope of the —

THE COURT: Overruled.

MR. VAN: Okay.

THE WITNESS: I'm sorry. What are you asking me?
BY MR. SHEEHAN:

Q What was your answer?

A I was told we got a notice. I do not recall seeing
the notice that came in, just to be grammatically correct.

Q All right. So you were told that you got a notice.
All right. Now the next question says: Who told you that the
notice came in that you were in default? And what was your
answer?

A I said: I can't remember, somebody in my office.

Q So you specifically testified that somebody in your
office provided you a copy of that notice, correct?

A Let's see. I testified that, I do not recall a

notice — seeing a notice that came in. I was just told that
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we got a notice.

Q Sir?

A Isn't that what you are asking me?

Q No. My question is, did you testify that somebody at
your office told you about the notice?

A No.

Q All right. Let's look at the — I'l1l ask you the
question again. Line 12, Who told you that the notice came in
that you were in default? Your answer, I can't remember,
somebody at my office.

MR. VAN: Your Honor, I —

BY MR. SHEEHAN:

Q Do you see line 14 where you answered that way?

MR. VAN: Well, I'm going to object because the
question —— the issue right now is —— there's two different
issues. One is when did the —

THE COURT: Don't make a speaking objection.

MR. VAN: Sorry. Objection is ——

THE COURT: Don't make a speaking objection.

MR. VAN: It is vague and ambiguous, misstates
testimony and it is —

THE COURT: So are you saying that it's not
accurately representing the transcript?

MR. VAN: 1It's not accurately —— it's not accurately

representing the transcripts because —
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THE COURT: You can —— you can do that on
re-redirect.

MR. VAN: Okay.
BY MR. SHEEHAN:

Q All right. I'm going to read the question one more
time because it says default. So I'll just read it one more
time. Who told you that the notice came in that you were in
default? And your answer was?

A I can't remember, somebody in my office.

THE COURT: Is that all?
MR. SHEEHAN: No, just a couple more.

BY MR. SHEEHAN:

Q Elizabeth Gold is an officer of the corporation,
correct?

A Of what corporation?

Q Rose.

A Rose is a limited liability company.

Q She signs as vice president. Limited liability

companies can have officers. She signed every document as ——
A No, you asked me if she was an officer of the
corporation.
Q I'm sorry. Of Rose LLC?
A She is.
Q All right. Did you ever tell Elizabeth or Andrew

Solomon to ask Treasure Island for additional time to pay the
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amounts that were owed under this default notice because Rose
did not have the money?

A No.

Q Would it surprise you to find out that Andrew Solomon
told Treasure —— asked Treasure —— told Treasure Island that
they didn't have the money and you needed additional time?

MR. VAN: Object. Calls for speculation.

THE WITNESS: I didn't know that.

THE COURT: Overruled.

THE WITNESS: No, I don't know that that happened?
BY MR. SHEEHAN:

Q Isn't it true that Rose didn't have the money to pay
at that time?

A No.

Q Did Elizabeth Gold tell that —— do you know whether
you ever told Elizabeth Gold to see if you could get an
extension because you didn't have the money?

A T did not.

Q And by the way, my questioning of you several times,
T asked you i1f you ever told Treasure Island that the notices
were incorrect, and you said, I don't know, but when Mr. Van
just asked you, you said, No, you never told them that; is that
fair? You never told Treasure Island that the notices were
incorrect after that first notice came out that they were all

going to you, that you never told Treasure Island don't send
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them to me anymore, include Operadora and Susan Markusch?

MR. VAN: Objection. Misstates the prior testimony.

THE COURT: Overruled.

THE WITNESS: I think what I said was that it's not
my Job to look out for Treasure Island's business practices.
BY MR. SHEEHAN:

Q Did you ——

A The notices were incorrect.

Q Did you or did you not tell Treasure Island after
your conversation with Brad Anthony and the notices started
coming to you, send them to Operadora and Susan Markusch also?
Yes or no.

A Well, it's not that simple. The notice that you're
referring to had to do with construction issues that —

Q Any notices.

A T wouldn't tell them. It's in the lease. We
bargained for it in the lease. They agreed to do it.

@) All right. Turn to Exhibit 13, please. And this is

a notice that was sent to you, correct?

A Correct.

Q It was not sent to Susan Markusch, correct?

A It was not.

Q All right. Did you get this notice?

A I don't know.

Q Do you recall testifying just five minutes ago when
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Mr. Van brought this up, and you said, Yes, I got this

moment —

Frog's and had them cure the problem?

A
seen this

Q

receipt of this notice you immediately sent it to Sehor Frog's

and had them cure the problem?

A

Q

A

Q

gotten the notice of default you wouldn't have sent it on to

Serior Frog's; you would've just cured it yourself?

A

Absolutely I would have cured it.

Q

would you

A

Q

question.

000885

this notice, and I immediately sent it to Sehor

I think Mr. Van asked me if I saw the notice. I have
before.

Okay. Do you recall telling Mr. Van that upon

I immediately contacted Sefior Frog's.
Okay .
Unfortunately, on the telephone.

All right. And I believe you said that if you had

Well, I think the question was would I have cured it.

Well, the question was more than that. He said,

have sent it onto Sefior Frog's, and you said ——

If by —

—— you said, No, I would've just cured it, Mr. —

MR. VAN: Objection, Your Honor. One, argumentative.
MR. SHEEHAN: Well, we'll look at the transcript.

MR. VAN: Two —

THE COURT: Counsel, can we please let him answer the
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The witness is not answering. It's not argumentative
when a witness refuses to answer questions repeatedly, Mr. Van.

MR. VAN: No, the question is argumentative telling
him —

THE COURT: The question is not argumentative,

Mr. Van.

MR. VAN: Okay.

THE COURT: The witness is not responding.

THE WITNESS: If I had a legal obligation to give
them the notice, absolutely would have done it.

BY MR. SHEEHAN:
Q Did you have a legal obligation to give them notice?
A I did, but I didn't get notice.
Q What documents did you refer to before coming here
today to refresh your recollection?

MR. VAN: Objection. Vague and ambiguous as to what

topic.
BY MR. SHEEHAN:
Q Any topic?

THE COURT: Overruled.

THE WITNESS: I read my deposition. I read my
affidavit. I read the lease and exhibit and the amendment, the
fifth amendment.

BY MR. SHEEHAN:

Q Did you look at your calendar to see where you were
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on Thursday and Friday the week after the ICSC?
A T did not.
MR. SHEEHAN: No further questions.
THE COURT: Anything else, Mr. Van?
MR. VAN: Yes, Your Honor.
FURTHER REDIRECT EXAMINATION
RY MR. VAN:

Q Mr. Dragul, in preparing for this today, did you look
at the exhibits, many of these exhibits that have been
presented?

A In the past, yeah. Yes.

@) Did you talk to Mr. Krouham, try to tie all this

together?

A T did.

Q Let me go to your deposition, page 25 —— whoops. I'm
not even sure that's the right one —— page 25, the question was
asked about whether —— excuse me —— when you got notice.

Somebody told you from your office about the notice of default,

correct?
A (No audible response.)
Q And then your conversation with Mr. Krouham was about

the notice of termination; is that correct?
A The conversation with David Krouham was about notice
of termination, and when I got off that phone, I started

quizzing all of my employees. I got off the phone, and I
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started — I went —— I said, What happened here?

Q Okay .
A What's going on. I haven't seen anything.
Q And it was at that point in time that someone in your

office said, We got this notice. There's this notice of
default somehow somewhere?

A Correct.

Q And that was the first time was on the 28th that you

got notice?
A That's correct.
MR. VAN: Nothing further.
THE COURT: Anything else, Mr. Sheehan?
FURTHER RECROSS-EXAMINATION
BY MR. SHEEHAN:

Q Who at your office told you that they'd gotten the
notice prior?

A You know, I don't know who it was. It might — T
don't know who it was. It was a — I had a meeting. I was
very upset about it. I don't remember who it was.

MR. SHEEHAN: No further questions, Your Honor.
THE COURT: Anything further, Mr. Van?

MR. VAN: No, Your Honor.

THE COURT: Thank you, sir. You can step down.
Your next witness.

MR. VAN: Your Honor, we will rest.
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THE COURT: Before you rest, can you make sure that
everything you want is in evidence. Remember, you marked some
additional documents this morning, both of you did, and I don't
know what happened with respect to those, if anything.

MR. VAN: I think the only one that I marked was the
demonstrative exhibit that you have identified separately.

And hold on let me give you a good one.

MR. SHEEHAN: I don't mind stipulating to the
additional three documents being admitted, Mr. Van. Does
that —

MR. VAN: I don't know which other ones we're talking
about.

THE CLERK: 66 and 67.

MR. MARSHALL: Can we look at those really fast.

THE CLERK: Those were not offered.

MR. SHEEHAN: T'll offer them as exhibits.

THE COURT: And what are their numbers?

THE CLERK: ©66.

MR. VAN: 66.

THE CLERK: And 67.

THE COURT: Any objection to 66 and 6772

MR. VAN: Your Honor, this is the first time we've
seen either of these documents.

THE COURT: Actually, you saw them this morning.

MR. VAN: I saw —— fair enough.
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MR. MARSHALL: We didn't have a copy, Your Honor.

MR. VAN: I did not get a copy at all today. This is
the first time I've seen them was today.

THE COURT: They handed you a copy this morning. I
saw them.

MR. VAN: I'm not — no, he showed these to me.

MR. SHEEHAN: Mr. Van, are you objecting to the

admission of those?

MR. MARSHALL: We haven't —
MR. VAN: I haven't read them.
MR. SHEEHAN: Okay. Well, take your time and read

them.

MR. VAN: Okay. No, I didn't get a copy of them.
These are the only copies he had. He had two copies, one for
the witness, and one for her.

MR. SHEEHAN: It's okay.

(Collogquy off the record.)

MR. SHEEHAN: TI'd also move for the introduction of
the Demonstrative Exhibit 1.

THE COURT: Okay. So do you want the Demonstrative
Exhibit 1 admitted for all purposes as opposed to just used for
demonstrative purposes?

MR. SHEEHAN: Yes, please.

THE COURT: Any objection to that?

MR. VAN: No, that's all right.
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THE COURT: That'll be admitted for all purposes.
Well, give it a new number, in addition to D1, it is now
called?

THE CLERK: 68.

THE COURT: 68.

(Exhibit No. 68 admitted.)

THE COURT: Do you need the marshal to assist you by
making some copies of things, or do you think you all have
enough of everything?

MR. VAN: Well, I'd like a copy of it anyway, but ——

THE COURT: Guys, we're going to go off the record
for a minute. You're going to figure out what you want copies
of, and then that way you can gossip among yourselves, and
we'll make —— 1f you want, you can have Dan make them. Just
ask him please.

(Proceedings recessed 2:47 p.m. to 2:50 p.m.)

THE COURT: Okay. Jill, are you ready?

MR. VAN: We're admitting 67 ——

THE COURT: Hold on.

MR. VAN: Sorry.

THE COURT: Jill's got to get everything working
again.

Are you ready?

MR. VAN: We are agreeing to the admissibility of 67

and 68, the demonstrative — 66 and 67 — sorry —— the
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demonstrative exhibit with all the backup that we provided
them.

THE COURT: Will you tell me what those numbers are,
Dulce, so I can write it down.

THE CLERK: Yes, Your Honor. The check is 66. The
letter for the attachment, 67. The summary with copies of
checks, ©8.

THE COURT: Okay. Guys.

MR. SHEEHAN: Was there two demonstrative exhibits?
Just one, okay.

THE CLERK: No, just one.

(Collogquy off the record.)

THE CLERK: So 68.

MR. VAN: Okay. So 68, that was the demonstrative
one, but it is now 68.

MR. SHEEHAN: What is the demonstrative exhibit?

THE CLERK: It was this, and then we also now called

it —
MR. VAN: 68.
THE CLERK: —— 68 because you wanted to offer it.
MR. SHEEHAN: Oh. What about the one showing that
the 16th —

MR. VAN: This tracking number.
MR. SHEEHAN: —— the tracking number?

MR. VAN: That is attached to 67 as the backup.
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MR. SHEEHAN: No. No. No. That's a different one.
The one that I just brought this afternoon.

Yes.

THE COURT: I don't know.

MR. SHEEHAN: This is it?

THE COURT: I'm staying out of this.

MR. SHEEHAN: I'm sorry. Thank you, Your Honor.

THE COURT: I'm waiting for people to have the
documents.

MR. SHEEHAN: This is the one.

THE COURT: Do we need copies of that now?

MR. VAN: No. No, I've got this one.

T'm going to object to this one. The problem with
this one is it — well, if we go back on the record.

THE COURT: 1I've got to wait for Jill to be ready.

THE COURT RECORDER: I am on.

THE COURT: Oh, great.

Are you objecting to that? What's its number?

MR. VAN: 68. I'm objecting to 68. This is the
tracking number of these supposed check —

THE COURT: No. It's not.

MR. VAN: I lied. 69, this is demonstrative
Exhibit 1 then.

THE COURT: No.

MR. VAN: 2. Okay. You all are confusing me.
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THE COURT: Okay. Would you like me to step away for
you guys to straighten this out?

MR. VAN: No. No, I'd rather you be here.

(Collogquy off the record.)

MR. VAN: OQOkay. Let me make sure that we're clear
then. Let's get it really clear for the record.

MR. SHEEHAN: Tt's all right. TIt's okay. We'll
withdraw it. I understand your objection. We'll withdraw.

MR. VAN: Okay. Fair enough.

So just to make sure, 66 is — 66 1s the copy of the
check. 67 is the January 31, 2012, with the backup that shows

it was 2014, and 68 is the spreadsheet with the backup. Okay.

There.

THE COURT: Are they all straightened out now?

MR. VAN: Yes.

MR. SHEEHAN: Your Honor ——

THE COURT: 66, 67 and 68 are admitted pursuant to
stipulation.

(Exhibit No. 66, 67, 68 admitted.)
THE COURT: Was there anything else that the
defendants wanted to make sure was admitted before you rest?
MR. VAN: Your Honor, the only other issue I have is,
and this is a demonstrative issue, and I don't know how the
Court would like to handle this that I will be using at close.

THE COURT: Well, what I'1ll do is I'll have you walk
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over and give a copy to Dulce before you start closing, but you
don't need to do it now if it's demonstrative.

MR. VAN: Okay. That's fair.

THE COURT: I do keep a record as a Court's exhibit,
but I don't need you to do it now.

MR. VAN: That would be it then, Your Honor.

THE COURT: All right. Do you have a rebuttal case?

MR. SHEEHAN: No.

THE COURT: All right. Evidence is closed. Would
anyone like to argue?

I may still have my chart from yours from yesterday.

MR. SHEEHAN: Well, the good news is I'm going to add
one more because I forgot one.

THE COURT: Okay.

MR. SHEEHAN: But I will explain it to you, and then
we'll add it in where I say.

(Closing argument for the plaintiff.)

MR. SHEEHAN: Your Honor, the evidence showed exactly
what I thought. There was no surprises here today from our
standpoint and yesterday, and the arguments are basically the
same, but furthered buttressed by the testimony. There are now
six reasons though, and if you would add a number six to that
little chart that I gave you, the six would be that Rose cannot
argue that the notice to Operadora was material. It's clearly

immaterial.
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Mr. Dragul just got off the stand and said if —— that
he wouldn't have given the default notice to Operadora because
he would've just paid it. So it's immaterial. He didn't care
whether it was copied to Operadora or not, and again this
doesn't have to do with Operadora here today; that's number
one. We certainly understand.

We believe we have defenses to Operadora, but we
certainly understand that this decision is not binding on
Operadora, but that notice issue involving Operadora belongs to
Operadora. Rose cannot assert it. That was made for the
benefit of Operadora. That's under the law. That's under the
cases that we cited, that they have not cited any on.

But if Operadora could assert —— excuse me —— Rose
could assert Operadora's claim, it is precluded from doing so
in this case for numerous reasons. The first of which is
because Mr. Dragul cannot tell us, Send everything to me.

Don't send it to Operadora. Don't send it to Susan Markusch.
Send everything to me. I'll take care of it. He's got the
obligation to send it to Operadora. We do that, and then turn
around and say you didn't send it. That's under the Doctrines
of Waiver, Estoppel and Unclean Hands.

In addition, Rose cannot bring that up because it had
an independent duty to send any default notices to Operadora
and failed to do so. Under the Unclean Hand Doctrines, you

cannot not pay the rent, specifically tell us not to send,
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carbon copy anyone but him, or just send it to him, not carbon
copy anyone, then fail to send the default notice to Operadora
under Rose's express obligation to do so and then try to use
the excuse that because Treasure Island did not copy Operadora
it can get out of its deliberate — it can get out of its
deliberate breach of its rental obligations. Egquity, unclean
hands all prevent this.

Further, even if Rose could assert Operadora's claim,
did not waive the claims, now to stop from bringing the claim
because it told Operadora —— because it told Treasure Island
Jjust to send it to him. The allegation is still not applicable
because it's pretty clear, very clear Operadora had no plan to
cure the breach. We heard Mr. Krouham's testimony, but the
evidence shows otherwise.

This property was losing money hand over fist. You
saw that. It was hundreds of thousands of dollars behind on
its food bill. When Operadora found out about this, they did
not write a letter to Treasure Island. They did not file an
intervention into this case. They did not file their own
action. They simply wrote a letter — made a phone call and
wrote a letter saying, We just want to confirm that if Rose is
terminated you plan to honor your obligation to negotiate
directly with us.

Mr. Krouham specifically testified in his deposition

on page 28 that that e-mail accurately reflected Operadora's
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position, and you'll see that in the testimony if you go back.
He's absolutely affirmed that. You can see it in his
testimony. You can see it in his testimony here that he
absolutely affirmed that, and if you review that e-mail — I
believe it's 50 — you will see that Operadora had no plans to
make any cure on a realtime basis. They just wanted to make
sure that we would honor the right to negotiate directly with
them because at the time the property was doing terrible.

They wanted to actually negotiate a lower lease, but
something happened three or four months ago. Kahunaville, the
other restaurant, went out of business. Now apparently it's
getting better day by day, but as you heard him say —— when he
said, It's profitable, he said, It's getting —— he did not say,
yes. He said it's getting better day by day, but again
Operadora is really irrelevant to this, and indeed Operadora ——
we can say whatever we want — didn't have the money to pay the
food bill. T don't see how they were going to make the rent
payment.

But so that leaves the only really relevant issue in
this case. Was the notice to Rose effective? The evidence on
this point is so overwhelming after the testimony today. The
only claim they have is that Susan Markusch —— it was not sent
attention to Susan Markusch. Again, in the paragraph that they
drafted, Susan Markusch was taken out of the address. Now, I

understand their point so on and so forth, but the part that
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they drafted — ambiguity is construed against the drafter —
no Susan Markusch in the fifth amendment notice to Rose.

But even assuming Susan Markusch was in there, first
of all Mr. Dragul admitted on the stand that he told us send it
to him. Don't send it to Susan Markusch. That's what we did.
But what happened today? Mr. Dragul admitted Susan Markusch
got it. Susan Markusch got the notice and tried to pay a
partial rent. While he was in Las Vegas he said Susan Markusch
tried to pay partial rent.

We cited the case law that says actual notice is
sufficient. We cited the case law that said substantial
compliance with notice is sufficient, but here it's way more
than that. 1It's Mr. Dragul saying, Send it to me. Don't send
it to Susan Markusch. 1It's his testimony now saying Susan
Markusch got this.

But let's go one step further. Mr. Anthony took the
additional step of carbon copying Elizabeth Gold. That's the
officer. That's the only other officer. That's the person
that Mr. Dragul speaks to several times a day every morning.
That's the person who called Brad Anthony the next day and
said, Got your notice. We need additional time to pay the
rent. First of all, she wouldn't have done that without
Mr. Dragul. You know it. I know it. Everybody knows it, but
second of all, she's an officer, and she could act for Rose.

There's no doubt Rose got this notice. Where is
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Ms. Gold? Where is Ms. Markusch? They couldn't come here
today because they knew that they would have to say, yes, we
got the notice. We told Mr. Dragul about it, but we didn't
have the money to pay. We tried to make a partial payment.
They wouldn't accept it.

But in any event, you've got Mr. Anthony's word
against nobody's. So we know that Ms. Gold called and said,
Gary wants more time. He has this problem with his brother.

He needs more time to pay. Can you give us an extension? Brad
said, No. They got the notice. Susan Markusch got the notice.
Make no mistake, Your Honor. The payment doesn't come on May
16th after the May 14th notice by Ms. Markusch without her
knowing about the notice.

Mr. Dragul said that on the 10th of the month if he
doesn't get his rent he begins eviction proceedings. That's
what we did. That's what we had the right to do. We waited
till the 14th. Mr. Dragul said if they didn't pay they'd evict
them. That's what we did. We gave them every opportunity.

Mr. Anthony provided a second copy of the notice to
Elizabeth Gold so that they would have the full opportunity.
They knew. Ms. Gold drafted the lease. Ms. Gold knew that if
they didn't pay in that 10 days they were subject to
termination. They didn't pay. The lease provides we could
terminate. We did terminate. With respect to Rose, we

understand. We're not going to kick out Sehor Frog's. There
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will be no employees lost.

And here's a couple other little points. When
Mr. Krouham called him and said, Hey, we've got this
termination notice, you know what Mr. Krouham said Mr. Dragul
said, Oh, we paid the rent on time, and they just wouldn't take
it. Not true, didn't pay the rent on time, and because he
didn't pay the rent on time the lease is terminated under the
clear law which is all set forth in our trial brief.

Thank you, Your Honor.

THE COURT: Mr. Van.

And if you want to use a demonstrative exhibit,
that's fine. Please show Mr. Sheehan before you show me, and
then we can mark it.

MR. SHEEHAN: Can I have an extra copy?

Thanks.

THE COURT: Do we need to make more copies, or are we
okay on the number of copies? I think the county can afford a
couple sheets of paper if that's what we're up to.

MR. VAN: Absolutely.

THE COURT: You're going to make me put these on,
huh.

THE CLERK: (Inaudible).

THE COURT: No, this is demonstrative, whatever
they're up to, D3, DA4.

THE CLERK: D2.
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THE COURT: Darn.

(Closing argument for the defense.)

MR. VAN: Your Honor, I hope you have the time when
you're reviewing this case prior to the ruling that you take —
go back and you look at the testimony because there's a lot of
things that were just said that just are not in the record.
They're just not there.

David Krouham, Gary Dragul, Phil Ruffin all met to
discuss a concept. They agreed that Senor Frog's would be the
tenant. 1It's spelled out particularly in the brief — I mean
in the lease that they will be the tenant. 1It's very clear
that they would be the tenant, and in fact David and —— David
Krouham and Gary Dragul both say it's going to be a joint
venture. Ironically, Brad Anthony also testified that he knew
it was going to be a joint venture.

David Krouham, Gary Dragul both say that they were
leery about Treasure Island at first because they had never
done a venture with them, but secondly because of the concept
that they presented which was taken from them, the Shrimp Shack
versus the Seafood Bucket.

Your Honor, it's very important that we go through
the lease. And, Your Honor, I don't know how to delicately say
this. There are very few seasoned enough in here in this room
to know who Herb Jones was. When I first came to town, I was

working with Mr. Jones, and I asked him after I sat chair with
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him in a trial I said, How do you become a good trial attorney,
and he said, If you have the facts, you argue the facts. 1If
you have the law, you argue the law, and then with a twinkle in
his eye he said, and if you don't have either one, you drag a
skunk through the courtroom and take them off the scent. I'm
trying to identify to you where the skunk has been drug through
the courtroom.

If you look at this contract or this lease agreement,
7.1 talks about a Mexican-style restaurant. It specifically
identifies the type of property that's going to be used. If
you look at 7.5, it identifies it even more. 1In 7.7 it says
that it's Sefior Frog's. No one has disputed that Sehor Frog's,
the joint venturer with Rose should therefore be entitled to
notice in the event that there is an issue.

If we get to — then we move on to Paragraph 15.2.
Paragraph 15.2 talks about the event of default, and it says
that a default does not occur unless and until they have had an
opportunity to be put on notice and to cure, and everyone has
agreed with that.

Then we go to Paragraph 19.3. No parties by simply
changing a point at one —— or changing something in this deal
have waived any rights to enforce it. That's part of the
contract that was agreed to. Mr. Anthony testified that he was
part, has always been part of the drafting of all of these

documents. In fact, I was surprised to hear Mr. Sheehan say
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that my clients drafted the fifth amendment when Mr. Anthony
said that he and Ms. Gold were the ones that prepared it, and
there's all those e-mails back and forth negotiating but
saying, Oh, no. No.

Now we've got to — we're going to hold it against
you because there's an issue out there. And, in fact, under

the terms of the original agreement, which has never been

amended, we have the provision that says, We're not doing that.

Then we get to the very important Paragraph 19.6:
Any notice or other communication required or permitted to be
given by the party shall be in writing —— not may be, shall be
in writing —— and shall be deemed to have been given. Then it
identifies the ways. That says: Addressed to the following
addresses. And then it says: Each of the parties shall be
entitled to specify a different address and/or contact person
by giving notice of aforesaid. FEach of them therefore have —
and then we have Treasure Island with Najam Khan. Well, what
if my clients had sent a notice over and addressed it to
someone else? Would that have been —

THE COURT: Head of housekeeping, TI?

MR. VAN: Exactly.

THE COURT: Yeah, okay.

MR. VAN: We've got a problem. Very important here
is we have Susan Markusch as listed in there as the person to

be put on notice.
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Let's go then to Paragraph 19. Now, remember you can
always change the address or the contact person or both, but it
has to be in writing.

Let's go to Paragraph 19.7. This is the entire
agreement. There's nothing else out there. We're not playing
that game.

19.8, there's a severability clause. We're tying
this thing all together.

19.9: No modifications, waiver, termination of this
lease shall be binding unless executed in writing by both
parties. When asked the very specific question to Mr. Anthony,
Do you have a writing that changes the notice provision from
Susan Markusch to Gary Dragul, his answer was, No. I
appreciate his candor. I appreciate his honesty. That's a
huge issue, and it has to be signed by both parties. That's
what the agreement says. What they would have you believe is
that simply by saying, hey, we want to do this as an
accommodation, that's a problem.

19.9 — I'm sorry, we addressed that.

And then there's four amendments that are kept in
place. Those four amendments just show that this was a fluid
relationship. Things were changing. Both parties were
agreeing to things.

Your Honor, then we go to the next agreement, the

fifth one, the fifth amendment to the lease, a critical
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document. When I asked Mr. Anthony about were we going to
strictly enforce all the other provisions, he said, Yeah. We
couldn't — my clients can't put a sports bar in there because
it's specifically prohibited, and there are certain things we
can't do, and we can do and we can't do.

Paragraph 9: The parties agree that the lease is
amended to include the following new sections for the benefit
of Senior Frog's. That's for their benefit, and what do we do?
We add a person to be named to make sure that we get enough
people to get notice on this because, remember, at the time
we're changing the structure about who will be paying. Any
lease payments that have all been cured previously to this date
were being paid directly by Senor Frog's. From this date
forward it's Rose, and what we have — what is clear by
Exhibit 68, I believe, all of the payments from that day
forward have been made timely.

MR. SHEEHAN: I'm going to object to that, Your
Honor. We know one that wasn't.

THE COURT: The record speaks for itself.

MR. VAN: Again, when we get down —— again,
Paragraph 9, when it's talking —— and this is more — Any
notices required or permitted to be given under this agreement
shall be in writing and personally delivered in each instance
addressed to the parties at the addresses listed in the first

paragraph of this agreement.
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And then we get to the Paragraph 11. Paragraph 11
says that, okay: The parties agree for the purposes of
Paragraph 19.6, which is the notification provision in the
underlying lease, we're going to update the address, and we
give the new address. We don't change the person; the name of
the person has not been changed, and then it's very clear. It
says: And additionally, copies to the notices shall be sent —
shall be sent —— and also be sent to the subtenant —-- shall and
also.

They wouldn't — Treasure Island would have you
believe, hey, you know what, we don't have to do that anymore,
but if you read Paragraph 11: That copies of the notices sent
Lo the tenant per the lease shall also be sent to the
subtenant. Any problems that are out there have to be sent to
Operadora. It is not an exclusive. It is inclusive. They
have to be brought. Those notices were not sent.

Sernior Frog's has a contractual and independent right
to notice, and a contractual and independent right to cure.
Well, why did they not do it? Here's the rationale. We were
having some struggles out there. So we decided in a telephone
conversation with Gary Dragul. Gary said, Hey, you know what,
if you're having issues, just send me the notices. I'll get
them to the right people to make sure that it's taken care of.
There's a Statute of Frauds issue, if you're — and we've got

the severability issue, and we've got all of the issues in the
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lease. So you can't do this. It has to be in writing.

Well, what did they say? This is an accommodation.
Your Honor, an accommodation does not relieve a legal
obligation. Even Brad Anthony when I asked him point-blank, I
said, Mr. Anthony, based upon this lease, what would govern,
and he said, The contract would govern. He at times has been
our best witness.

TI has said that the third party doesn't have any
rights. Operadora is not here, but if you read those
documents, notice shall also be sent to the subtenant who has
the right to cure. They would not commit to this sublease if
that weren't the case, and, in fact, testimony was very clear
that the attorney said, No, we want to be put on notice. Why?
To prevent the very issue as to why we're here. People wanted
to be put on notice so that they could cure.

The irony is if you listen to Mr. Krouham, and you
listen to Mr. Dragul, they don't have any issues between
themselves, and both of them said the same thing, Absolutely
would've cured. Mr. Sheehan brings up to say, well, that
particular venue was having a struggle; however, Mr. Krouham
said, I've got 44 other places I can pull that money from. We
have a big international business. We can pull from anywhere
to make sure that we're protected.

Both David Krouham and Gary Dragul testified that

counsel for Senor Frog's would not allow their client to sign
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this agreement without notice to be sent to both of them, both
Operadora and to Rose. FEach of the notice provisions in the
general lease and the fifth amendment were bargained-for terms
with duties to perform associated with those bargained-for
terms.

The sublease, however, includes a transfer issue with
regard to the payments, and we dealt with that. That issue is
an issue between Rose and Senor Frog's, and Mr. Dragul
addressed that. He said, Why in the world would you put the
notice provision to my attorney in the sublease and with regard
to my controller in the other? Well, the reason is the
controller pays when you're a tenant, and the attorney puts you
on notice if you haven't paid if you're the landlord.

Your Honor, the burden of proof requires two
concepts. One is the burden of production, and the second one
of persuasion. So let's look at what has not been produced.

No evidence evidencing a change in the requirements
under the notice provisions of the lease in Section 19.9,
there's not a written —— there's not a writing anywhere,
anywhere. There's nothing. There's not even a —

THE COURT: I have conflicting testimony. I have to
weigh it, judge credibility based on, don't I?

MR. VAN: You're absolutely — well, no, Your Honor,
I don't even think you can go to that range because under the

terms of the agreement, it's very clear that it can't without a
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writing. We don't even have a — we don't even have an e-mail.
There are e-mails from Mr. Anthony that says, Hey, confirming
our prior conversation, and confirming this, confirming that,
confirm —— where's the one that says, hey, confirming our
agreement that we're exchanging you for Susan Markusch with
regard to the notice provisions? We've got all kinds of other
instances, but not that one.

That writing just candidly does not exist, and
Mr. Anthony admitted that to me, and I asked him. If you look
at Exhibit 16, he says it's an e-mail from him, To memorialize
the voice message I just left you. Yet, there's no
memorialization of this critical term of the contract. An
accommodation again does not relieve one of a legal obligation.

Brad Anthony said that he sent an e-mail to Elizabeth
Gold. That e-mail has never been produced. Why not? Well,
maybe 1t doesn't exist. Isn't that a critical issue? If he's
saying I sent this e-mail — we've got plenty of other e-mails
that are redacted in here — where's that one e-mail?

MR. SHEEHAN: Your Honor, I can't believe he's saying
that. We produced a copy to them this morning.

THE COURT: Counsel, you have a chance, and producing
it this morning's a little late, but you have a chance last.

Keep going, Mr. Van.

MR. VAN: Your Honor, with regard to that, this

morning there was an e-mail that they showed up. You're right.
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It's well beyond the close of discovery, and Jjust as a counter,
equally beyond the close of discovery, I have a copy — a
screenshot of her computer screen that shows she never received
it. It's not evidence. You can't admit it.

Brad Anthony indicated that there was a telephone
call. Where are the records of that telephone call? Why not
just pull the records of that day, say, hey, on that day I
called that office, or on that day I called her on her cell
phone? Because he knew the cell phone. He knew the office
nunber. None of that has ever been — has ever occurred, and
again we have e-mails that say, To memorialize my voice
message, where's that e-mail.

What about this whole, hey, you know what, we have
all of these breaches. What about those letters of breach?
They've never been there. We haven't seen any of those, 8, and
8 and 13, whatever, and then when you sit down and you dissect
that and you say, okay, it was ——

And this is actually pretty congruent if you consider
the fact that Mr. Anthony said, It's due on the 1st, and
Mr. Dragul said we wrote the checks, and they went out on the
lst. Well, the mailbox rule, if it still applies —— I know it
used to — would mean it would get there the 3rd or the 4th.
According to Mr. Anthony, they would be in breach. According
to the mailbox rule, they would not, but if you look at

Exhibit 68, you will see that all of those went out 1st, 2nd
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and maybe at the latest the 3rd, but definitely within that
cure period.

Your Honor, there's that old adage from the old
movie, show me the money. The issue in this case is show me
the writing. Show me where it is that we have these issues.
Public policy abhors technical defaults and equity abhors for a
forfeiture.

Remember that when Rose actually became aware of the
default what did they do? Well, let's go through the
demonstrative exhibit. May 11th through the 13th, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>