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L.A. 09/20/2011 DISTRICT COURT
1:30 PM CLARK COUNTY, NEVADA
PD

THE STATE OF NEVADA,

Plaintift, Case No: C-11-276163-1

Dept No: XII
_VS_

BENNETT GRIMES,

#2762267 INFORMATION

Defendant.

e NI L NP Tl N M N e

STATE OF NEVADA

COUNTY OF CLARK
DAVID ROGER, District Attorney within and for the County of Clark, State of

SS.

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BENNETT GRIMES, the Defendant(s) above named, having committed the
crimes of ATTEMPT MURDER WITH USE OF A DEADLY WEAPON IN
VIOLATION OF A TEMPORARY PROTECTIVE ORDER (Felony - NRS 200.010,
200.030, 193.330, 193.165, 193.166); BURGLARY WHILE IN POSSESSION OF A
FIREARM IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER (Felony -
NRS 205.060, 193.166) and BATTERY WITH USE OF A DEADLY WEAPON
CONSTITUTING DOMESTIC VIOLENCE RESULTING IN SUBSTANTIAL
BODILY HARM IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER
(Felony - NRS 200.481.2¢; 193.166), on or about the 22nd day of July, 2011, within the

CAPROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTERVTEMP'2124647
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County of Clark, State of Nevada, contrary to the form, force and effect of statutes in such

cases made and provided, and against the peace and dignity of the State of Nevada,

COUNT 1 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON IN
VIOLATION OF TEMPORARY PROTECTIVE ORDER

did then and there, without authority of law, and malice aforethought, willfully and
feloniously attempt to kill ANIKA GRIMES, a human being, by stabbing at and into the
body of the said ANIKA GRIMES, with a deadly weapon, to-wit: a knife, in violation of a
Temporary Order for Protection against Domestic Violence issued by the District Court,
Family Division, of the State of Nevada in Case No. T-11-134754-T.

COUNT 2 - BURGLARY IN VIOLATION OF TEMPORARY PROTECTIVE ORDER

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
assault or battery and/or to commit substantial bodily harm and/or murder, that certain
building occupied by ANIKA GRIMES, located at 4325 West Desert Inn, Las Vegas, Clark
County, Nevada, in violation of a Temporary Order for Protection against Domestic
Violence 1ssued by the District Court, Family Division, of the State of Nevada in Case No.
T-11-134754-T.

COUNT 3 - BATTERY WITH USE OF A DEADLY WEAPON CONSTITUTING
DOMESTIC VIOLENCE RESULTING IN SUBSTANTIAL BODILY HARM
IN VIOLATION OF TEMPORARY PROTECTIVE ORDER

did then and there wilfully, unlawfully, and feloniously use force or violence upon

the person of his spouse, former spouse, or any other person to whom he is related by blood
or marriage, a person with whom he is or was actually residing, a person with whom he has
had or i1s having a dating relationship, a person with whom he has a child in common, the
minor child of any of those persons or his minor child, to-wit: ANIKA GRIMES, with use
of a deadly weapon, to-wit: a knife, by stabbing at and into the body of the said ANIKA
GRIMES with said knife, in violation of a Temporary Order for Protection against Domestic
/1]
/1]
/1]
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Violence issued by the District Court, Family Division, of the State of Nevada in Case No.

T-11-134754-T.

BY

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
BREWER, MICHAEL
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
GALLUP, BRADLEY
GRIMES, ANIKA
HODSON, RODNEY
HOFFMAN, BOBBY
KNEPP, ELAINE/OR DESIGNEE
NEWMAN, STEPHANIE
TAVAREZ, MICHELLE
TOMAINO, DANIEL

DA#11F13012X/ts
LVMPD EV#1107223412
(TK4)

CAPROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTERVITEMP2124647

ADDRESS

LVMPD #8426

CCDC

LVMPD COMMUNICATIONS
LVMPD RECORDS

LVMPD #8729

C/O CC DISTRICT ATTORNEY
LVMPD #3711

LVMPD #10069

D.A. INVESTIGATOR

16041 KNOLL VIEW CIR VICTORVILL CA
LVMPD #8518
LVMPD #8278

AA 0003
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DAVID ROGER

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

SHAWN MORGAN

Deputy District Attorney

Nevada Bar #0010935

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, Case No: C-11-276163-1

Dept No: XII
_VS_

AMENDED
INFORMATION

BENNETT GRIMES,
#2'762267

R T I

Defendant.

STATE OF NEVADA )

SS.
COUNTY OF CLARK %
DAVID ROGER, District Attorney within and for the County of Clark, State of

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BENNETT GRIMES, the Defendant(s) above named, having committed the
crimes of ATTEMPT MURDER WITH USE OF A DEADLY WEAPON IN
VIOLATION OF A TEMPORARY PROTECTIVE ORDER (Felony - NRS 200.010,
200.030, 193.330, 193.165, 193.166); BURGLARY WHILE IN POSSESSION OF A
FIREARM IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER (Felony -
NRS 205.060, 193.166) and BATTERY WITH USE OF A DEADLY WEAPON
CONSTITUTING DOMESTIC VIOLENCE RESULTING IN SUBSTANTIAL
BODILY HARM IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER
(Felony - NRS 200.481.2¢; 193.166), on or about the 22nd day of July, 2011, within the

County of Clark, State of Nevada, contrary to the form, force and effect of statutes in such

CAPROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTER\TEMP\2148268
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cases made and provided, and against the peace and dignity of the State of Nevada,

COUNT 1 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON IN
VIOLATION OF TEMPORARY PROTECTIVE ORDER

did then and there, without authority of law, and malice aforethought, willfully and
feloniously attempt to kill ANIKA GRIMES, a human being, by stabbing at and into the
body of the said ANIKA GRIMES, with a deadly weapon, to-wit: a knife, in violation of a
Temporary Order for Protection against Domestic Violence issued by the District Court,

Family Division, of the State of Nevada in Case No. T-11-134754-T.

COUNT 2 - BURGLARY WHILE IN POSSESSION OF A FIREARM IN VIOLATION OF
A TEMPORARY PROTECTIVE ORDER

did then and there wilfully, unlawfully, and feloniously enter, with intent while in
possession of a firearm, to commit assault or battery and/or to commit substantial bodily
harm and/or murder, that certain building occupied by ANIKA GRIMES, located at 4325
West Desert Inn, Las Vegas, Clark County, Nevada, in violation of a Temporary Order for
Protection against Domestic Violence issued by the District Court, Family Division, of the

State of Nevada in Case No. T-11-134754-T.

COUNT 3 - BATTERY WITH USE OF A DEADLY WEAPON CONSTITUTING
DOMESTIC VIOLENCE RESULTING IN SUBSTANTIAL BODILY HARM
IN VIOLATION OF TEMPORARY PROTECTIVE ORDER

did then and there wilfully, unlawtully, and feloniously use force or violence upon

the person of his spouse, former spouse, or any other person to whom he 1s related by blood
or marriage, a person with whom he 1s or was actually residing, a person with whom he has
had or i1s having a dating relationship, a person with whom he has a child in common, the
minor child of any of those persons or his minor child, to-wit: ANIKA GRIMES, with use
of a deadly weapon, to-wit: a knife, by stabbing at and into the body of the said ANIKA
GRIMES with said knife, in violation of a Temporary Order for Protection against Domestic
/1]
/1]
/1]
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Violence issued by the District Court, Family Division, of the State of Nevada in Case No.

T-11-134754-T.

BY

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
BREWER, MICHAEL
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
GALLUP, BRADLEY
GRIMES, ANIKA
HODSON, RODNEY
HOFFMAN, BOBBY
KNEPP, ELAINE/OR DESIGNEE
NEWMAN, STEPHANIE
TAVAREZ, MICHELLE
TOMAINO, DANIEL

DA#11F13012X/ts
LVMPD EV#1107223412
(TK4)

CAPROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTER\TEMP\2148268

ADDRESS

LVMPD #8426

CCDC

LVMPD COMMUNICATIONS
LVMPD RECORDS

LVMPD #8729

C/O CC DISTRICT ATTORNEY
LVMPD #3711

LVMPD #10069

D.A. INVESTIGATOR

16041 KNOLL VIEW CIR VICTORVILL CA
LVMPD #8518
LVMPD #8278
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DAVID ROGER

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

SHAWN MORGAN

Deputy District Attorney

Nevada Bar #0010935

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, Case No: C-11-276163-1

Dept No: XII
_VS_

SECOND AMENDED
INFORMATION

BENNETT GRIMES,
#2'762267

R T I

Defendant.

STATE OF NEVADA )

SS.
COUNTY OF CLARK %
DAVID ROGER, District Attorney within and for the County of Clark, State of

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BENNETT GRIMES, the Defendant(s) above named, having committed the
crimes of ATTEMPT MURDER WITH USE OF A DEADLY WEAPON IN
VIOLATION OF A TEMPORARY PROTECTIVE ORDER (Felony - NRS 200.010,
200.030, 193.330, 193.165, 193.166); BURGLARY WHILE IN POSSESSION OF A
DEADLY WEAPON IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER
(Felony - NRS 205.060, 193.166) and BATTERY WITH USE OF A DEADLY
WEAPON CONSTITUTING DOMESTIC VIOLENCE RESULTING IN
SUBSTANTIAL BODILY HARM IN VIOLATION OF A TEMPORARY
PROTECTIVE ORDER (Felony - NRS 200.481.2¢; 193.166), on or about the 22nd day of

July, 2011, within the County of Clark, State of Nevada, contrary to the form, force and

CAPROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTER\TEMP\2267352
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effect of statutes in such cases made and provided, and against the peace and dignity of the

State of Nevada,

COUNT 1 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON IN
VIOLATION OF TEMPORARY PROTECTIVE ORDER

did then and there, without authority of law, and malice aforethought, willfully and
feloniously attempt to kill ANEKA GRIMES, a human being, by stabbing at and into the
body of the said ANEKA GRIMES, with a deadly weapon, to-wit: a knife, in violation of a
Temporary Order for Protection against Domestic Violence issued by the District Court,

Family Division, of the State of Nevada in Case No. T-11-134754-T.

COUNT 2 - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON IN
VIOLATION OF A TEMPORARY PROTECTIVE ORDER

did then and there wilfully, unlawfully, and feloniously enter, and thereafter gain
possession of a deadly weapon, to-wit: a knife, with intent to commit assault and/or battery
and/or to commit substantial bodily harm and/or murder, that certain building occupied by
ANEKA GRIMES, located at 4325 West Desert Inn, Las Vegas, Clark County, Nevada, in
violation of a Temporary Order for Protection against Domestic Violence issued by the

District Court, Family Division, of the State of Nevada in Case No. T-11-134754-T.

COUNT 3 - BATTERY WITH USE OF A DEADLY WEAPON CONSTITUTING
DOMESTIC VIOLENCE RESULTING IN SUBSTANTIAL BODILY HARM
IN VIOLATION OF TEMPORARY PROTECTIVE ORDER

did then and there wilfully, unlawfully, and feloniously use force or violence upon

the person of his spouse, former spouse, or any other person to whom he 1s related by blood
or marriage, a person with whom he 1s or was actually residing, a person with whom he has
had or i1s having a dating relationship, a person with whom he has a child in common, the
minor child of any of those persons or his minor child, to-wit: ANEKA GRIMES, with use
of a deadly weapon, to-wit: a knife, by stabbing at and into the body of the said ANEKA

//

//

//

CAPROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTER\TEMP\2267352
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GRIMES with said knife, resulting in substantial bodily harm to the said ANEKA GRIMES,
in violation of a Temporary Order for Protection against Domestic Violence issued by

the District Court, Family Division, of the State of Nevada in Case No. T-11-134754-T.

R
DISTRICT ATTORNEY
Nevada Bar #002781

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:

NAME ADDRESS

BREWER, MICHAEL LVMPD #8426

CUSTODIAN OF RECORDS CCDC

CUSTODIAN OF RECORDS LVMPD COMMUNICATIONS
CUSTODIAN OF RECORDS LVMPD RECORDS

GALLUP, BRADLEY LVMPD #8729

GRIMES, ANIKA C/O CC DISTRICT ATTORNEY
HODSON, RODNEY LVMPD #3711

HOFFMAN, BOBBY LVMPD #10069

KNEPP, ELAINE/OR DESIGNEE D.A. INVESTIGATOR

NEWMAN, STEPHANIE 16041 KNOLL VIEW CIR VICTORVILL CA
TAVAREZ, MICHELLE LVMPD #8518
TOMAINO, DANIEL LVMPD #8278

DA#11F13012X/ts

LVMPD EV#1107223412

(TK4)
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PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

(702) 455-4685

CLERK OF THE COURT

Attorney for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff, ; CASE NO. C-11-276163-1

V. ; DEPT. NO. XII
BENNETT GRIMES, )) DATE: June 19, 2012
) TIME: 8:30 a.m.
Defendant. %

DEFENDANT’S MOTION TO DISMISS FOR FAILURE TO GATHER EVIDENCE

COMES NOW, the Defendant, BENNETT GRIMES, by and through Deputy
Public Defender NADIA HOIJJAT, and hereby files this motion for an Order dismissing the

charges against Defendant Bennett Grimes based upon the State’s failure to gather evidence.

This Motion 1s made and based upon all the papers and pleadings on file, the

attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.

DATED this 5th day of June, 2012.
PHILIP J. KOHN

CLARK COUNTY PUBLIC DEFENDER

By /s/ Nadia Hojjat

NADIA HOJJAT, #12401
Deputy Public Defender

AA 0010
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STATEMENT OF FACTS

Mr. Grimes is currently being charged with one count of Attempt Murder With Use of a
Deadly Weapon In Violation of a Temporary Protective Order, one count of Burglary With
Possession of a Deadly Weapon 1in Violation of a Temporary Protective Order, and one count of
Battery With Use of a Deadly Weapon Constituting Domestic Violence Resulting in Substantial
Bodily Harm in Violation of a Temporary Protective Order. A trial is to be held on June 19, 2012
regarding the aforementioned charges.

The deadly weapon alleged in all of the counts above is a black handled steak knife. The
source and handling of the knife will be material facts in dispute in trial. The knife has been in the
custody of the Las Vegas Mctropolitan Police Department since the time of the alleged incident on
July 22, 2011. The knife had apparent blood and fingerprints on it when the police took 1t into
evidence.

No testing was ever conducted to determine who the blood or fingerprints belonged to. Per
the State, no fingerprint testing of any kind has ever been conducted on the knife. Additionally,
during DNA testing of the knife, state agents deliberately avoided testing the visible blood on the

knife to determine who it belonged to.

MEMORANDUM OF POINTS AND AUTHORITIES

THE STATE’S FAILURE TO GATHER EVIDENCE
The Supreme Court of Nevada has previously addressed the State’s failure to gather

cvidence. The Nevada Supreme Court adopted a two-part test, developed by the New Mexico

Supreme Court, in the event that the State failed to gather evidence. (sce State v. Ware, 118 N.M.

319, 881 P.2d 679 (N.M. 1994)).
“The first part requires the defense to show that the evidence was ‘material,” meaning that

there 1s a reasonable probability that, had the evidence been available to the defense, the result of

the proceedings would have been different.” State v. Daniels, 114 Nev. 261, 267,956 P.2d 111

(1998). “If the evidence was material, then the court must determine whether the failure to gather

AA 0011
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cvidence was the result of mere negligence, gross negligence, or a bad faith attempt to prejudice

the defendant’s case.” 1d. at 267.

“When mere negligence is involved, no sanctions are imposed, but the defendant can still
examine the prosecution’s witnesses about the investigative deficiencies.” Id. at 267. “When
gross negligence 1s involved, the defense is entitled to a presumption that the evidence would have
been unfavorable to the state.” Id. at 267. “In cases of bad faith, dismissal of the charges may be

an available remedy based upon an ¢valuation of the casc as a whole.” Id. at 267,

MATERIAL EVIDENCE

In order to satisfy the first prong of the Daniels test, the evidence must be material. In
Danicels, appcllant was convicted of two counts of first-degree murder with usc of a decadly weapon
and two counts of robbery with use of a deadly weapon. Id. Appellant relied on a voluntary
intoxication defense at trial, and thereafter challenged the conviction because the State did not take
a blood sample for testing after his arrest which could have proven that he was intoxicated. Id.
The Daniels Court found that such evidence was not material because appellant was not arrested
until 6 hours after the alleged ingestion of drugs, and because such drugs would have only been
detected in the blood for “a few hours™ after ingestion. Id. As such, the evidence was not material
because of the speculative nature as to whether it would have prevented a conviction.

In the case at hand, fingerprints and blood on the knife are material, as it would affect the
proccedings and could lead to differing results. Specifically, proof that the alleged victim, Ancka
Grimes, held the knife when she has clearly stated she did not would both impeach her and prove
that Bennett Grimes was acting in sclf defense. Likewise, if Bennett Grimes’ blood was on the
knife, it would show that he had been injured with it, again providing strong proof of sclf-defense.
/1]

11/
/1]
/1]
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BAD FAITH

Because the initial prong of the test had not been satisfied, the Daniels Court did not reach
the second part of the analysis. They did note, however, that appellant failed to establish
negligence, gross negligence, or bad faith in the State’s failure to gather blood evidence. 1d. at
268. In doing so, the Court deemed that a Detective’s decision not to order blood tests was not
unjustified because of his deference to a nurse’s professional judgment that appellant was not
under the influence, and because of appellant’s own assertions that he was not intoxicated at the
time of his arrest. 1d.

In the casc at hand, bad faith exists. In adopting the two part test, the Danicls Court
concluded that “police officers gencerally have no duty to collect all potential evidence from a

crime scene,” but “this rule is not absolute.” Id. at 268 (citing Statc v. Ware, 118 N.M. 319, 881

P.2d 679 (N.M. 1994)).

According to the police reports provided by the State, the officer who impounded the knife,
Officer L. Renhard, clearly observed blood and fingerprints on the knife. Indeed, the Crime Scene
Investigation Evidence Impound Report states that there was, ... apparent blood and visible prints
on the blade.”

Additionally, blood was found on Mr. Grimes and he had an injury for which he was
transported to the hospital. Police even documented his injuries by taking pictures of them. Clearly
both Mr. Grimes and the victim, Ancka Grimes, were injured in the encounter. Proof of who
initiated the violence must be collected by police when there 1s evidence suggesting both parties
are injured. Yet here, the report states that the blood and fingerprints on the knife were “apparent”
and ““visible” and yet neither was collected or tested.

11/
11/
11/
/1]
11/
/1]
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CONCLUSION
In light of the two part test to determine when dismissal of charges is warranted due to the
State’s failure to gather evidence, the charges must be dismissed. In the alternative, the Court
should instruct the jury to presume that Ancka Grimes’ fingerprints were on the knife handle and

that Bennett Grimes’ blood was on the knife blade.

DATED this 5th day of June, 2012.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By /s/ Nadia Hojjat
NADIA HOJJAT, #12401
Deputy Public Defender
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing Motion to Dismiss on for hearing before the Court on the 19th day of June,
2012, at 8:30 a.m., in District Court Department XII.

DATED this 5th day of June, 2012.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By /s/ Nadia Hojjat
NADIA HOJJAT, #12401
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of DEFENDANT’S MOTION TO DISMISS FOR
FAILURE TO GATHER EVIDENCE, was made this 5TH day of June, 2012 to:

CLARK COUNTY DISTRICT ATTORNEY'’S OFFICE
PDMotionsi@ocedanvy.com

By: /s/ S. Ruano
Employee of the Public Defender’s Office
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

AGNES BOTELHO

Deputy District Attorney
Nevada Bar #11064

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

. CASE NO: C-11-276163-1

BENNETT GRIMES, DEPTNO:  XII
#2762267

Defendant.

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO DISMISS FOR FAILURE TO
GATHER EVIDENCE
DATE OF HEARING: 07/19/2012
TIME OF HEARING: 8§:30 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through AGNES BOTELHO, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant's Motion To Dismiss
For Failure To Gather Evidence.

This opposition 1s made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF FACTS

Bennett Grimes (hereinafter “Defendant”) 1s currently charged by way of Second
Amended Information with one count of Attempt Murder With Use Of A Deadly Weapon In
Violation Of A Temporary Protective Order; Burglary While In Possession Of A Deadly
Weapon In Violation Of A Temporary Protective Order; and Battery With Use Of A Deadly
Weapon Constituting Domestic Violence Resulting In Substantial Bodily Harm In Violation
Of A Temporary Protective Order. The charges stem from Defendant’s conduct on July 22,
2011.

Prior to that day, Defendant and the victim in this case, Aneka Grimes, had been
married for over six years. Preliminary Hearing Transcripts (“PHT”) p. 7. They separated in
2011 and Aneka obtained a Temporary Protective Order on July 7, 2011. Defendant was
served with the Order on July §, 2011.

On July 22, 2011, Aneka and her mother arrived home from buying a new car. Id. at
8. Upon entering Aneka’s apartment, Defendant forced the door open behind them and
gained entry into the residence. Id. at 9. Defendant began arguing with Aneka in an attempt
to reconcile their relationship. Id. at 10. While they were arguing, Aneka’s mother called
her husband, who then called the police. Id. at 9. Just prior to police arriving, Defendant
snapped. 1d. at 13. He grabbed a steak knife from the kitchen and attacked Aneka. Id. He
put her in a headlock and began stabbing her. Id. Defendant stabbed Aneka twenty (20)
times 1n the chest, neck, arms, back, face, and head. Id. at 14. His attempt to kill her was
only thwarted when Las Vegas Metropolitan Police Department Officer Bobby Hoffman saw
Defendant attacking Aneka and tackled him to the ground as he was attempting to plunge the
knife into Aneka’s neck. Id. at 30-31.

/1]
/1]
/1]
/1]
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ARGUMENT

L DEFENDANT’S MOTION SHOULD BE DENIED BECAUSE HE FAILS
TO SHOW THAT THE STATE FAILED TO GATHER EVIDENCE

In the instant case, Defendant argues that failed to gather evidence by not submitting
the steak knife Defendant used to stab Aneka twenty (20) times for DNA or fingerprint
analysis. This argument lacks merit.

“In a criminal investigation, police officers generally have no duty to collect all potential

evidence.” Randolph v. State, 117 Nev. 970, 987, 36 P.3d 424, 435 (2001). In this case, it is

important to note two points. First, it is clear that neither the State nor the Las Vegas
Metropolitan Police Department have a duty to collect and test all evidence. Second, the
State in no way failed to preserve evidence, as the knife used in this horrific attack has been
impounded as evidence and is thus available for testing, should the Defendant desire to have
such testing conducted and if Defendant should believe that such testing i1s material to his
defense. The State is under no obligation to investigate Defendant’s case or to conduct

testing that would assist Defendant in proffering a self-defense claim.

IL. DEFENDANT’S MOTION SHOULD BE DENIED BECAUSE HE FAILS
TO SHOW THAT THE FINGERPRINT OR DNA ANALYSIS IS
MATERIAL EVIDENCE

In the instant case, Defendant argues that “fingerprints and blood on the knife are
material, as it would affect the proceedings and could lead to different results” and

2

“provid|e] strong proof of self-defense.” This argument lacks merit and the State disagrees
with Defendant’s analysis.
In order for the Court to find that some form of sanctions against the State are

warranted, Defendant must satisfy a two part test. Randolph v. State, 117 Nev. 970, 987, 36

P.3d 424, 435 (2001). He must first show that the evidence was material. Evidence will be
deemed material if “there is a reasonable probability that the result of the proceedings would
have been different if the evidence had been available.” Id. “Second, if the evidence was
material, the court must determine whether the failure to gather it resulted from negligence,

gross negligence, or bad faith.” Id.
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In this case, the Defendant fails to show that the DNA and/or fingerprint testing
would yield material evidence, even in light of his alleged self-defense claim. Neither DNA
nor fingerprint testing would impeach Aneka and “prove that Bennett Grimes was acting in
self-defense,” as i1t cannot explain away the fact that Defendant stabbed Aneka twenty (20)
times in the neck, chest, and back and was seen by responding officers stabbing Aneka when
they entered the home nor can such testing provide a definitive answer as to who held the
knife first or identify the initial aggressor, as Defendant claims in his motion.

Moreover, the existence of Aneka’s fingerprint on the knife does not prove
Detendant’s alleged self-defense claim. Aneka’s fingerprint could very well be on the knife
for various reasons, such as the fact that the knife belonged to her and was located in her
kitchen, or that she may have grabbed the knife in an effort to defend herself from the
vicious attack. In addition, the fact that Aneka’s blood may be on the knife only proves the
obvious, which is that she suffered substantial injury due to Defendant’s brutal attack and
her blood transtferred to the weapon he used.

Lastly, the existence of Defendant’s blood on the knife does not immediately
establish a self-defense claim either, as he most likely received his injuries from the very
knife he used to attack Aneka and sustained said injuries during the attack. It is highly
probable that Defendant’s injury was the result of the fact that he used a steak knife to
repeatedly stab Aneka and may have cut himself as he attacked her. Also, it is reasonable
that Defendant would have blood on his person, as he had just stabbed his wife twenty (20)
times.

In this case, it 1s clear that there is no reasonable probability that the result of the
proceedings would be different if the testing is conducted or the evidence is made available.
Again, if the Defendant believes that such evidence 1s material to his case in chief, the
evidence has been preserved and is available for him to conduct the testing he 1s seeking.

/1]
/1]
/1]
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III. DEFENDANT’S MOTION SHOULD BE DENIED BECAUSE HE FAILS
TO SHOW THAT THE STATE ACTED IN BAD FAITH BY NOT
TESTING THE KNIFE FOR APPARENT AND VISIBLE BLOOD AND/OR
FINGERPRINTS

In the instant case, Defendant’s argues that the State acted in bad faith by failing to
gather and/or preserve and/or collect “proof of who initiated the violence when there is
evidence suggesting that both parties are injured.” This argument is entirely without merit.

As stated above, this Court need not reach the second prong of the analysis because
Defendant fails to show that the requested testing is material. Should this Court choose to
reach the second prong of the test, it is important to note that dismissal is only a proper
remedy if Defendant can prove that the State acted in bad faith and the Court decides that

such a remedy is proper based on the case as a whole. Randolph v. State, 117 Nev. 970, 987,

36 P.3d 424, 435 (2001). As explained below, dismissal is not appropriate because there is
no evidence of bad faith in this case.

As already stated above, the State did gather, preserve and collect the knife Defendant
used to attempt to kill Aneka. Thus, the evidence Defendant wishes to test is still available
and the State did not act in bad faith. Again, the State elected not to test the knife for
fingerprint and DNA evidence as it i1s not material to the State’s case and in no way would
such evidence prove “who initiated the violence.” Such a conclusion is for the trier of fact to
decide after hearing all of the evidence in this case. It is a rather bold claim to assert that the
State acted in bad faith in this particular case. While apparent and visible fingerprints and
blood were noted on the knife, the State’s decision not to submit the knife for fingerprint or
/1]
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DNA testing is not indicative of any kind of bad faith. The evidence was not lost or
destroyed or made unavailable to Defendant and it is certainly not bad faith to refuse to
conduct Defendant’s investigation for him. As such, Defendant’s motion should be denied.
DATED this 18"" day of July, 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Agneg Botelho

AGNES BOTELHO
Deputy District Attorney
Nevada Bar #11064

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of the above and foregoing, was made this 18™ day of

July, 2012, by Electronic Filing to:

R. HILLMAN, Deputy Public Defender

E-mail Address: hillmaRR@clarkcountyNV.gov

pdclerki@clarkcountyNVY.gov

By: /s/ D. Jason

Secretary for the District Attorney's Office

AG/djj

C:\Progﬁtm Files\Neevia.Com\Document Converteritemp\3189582-3765148.DOC

AA 0021




—_—

o O oo N O AW N

Electronically Filed
04/26/2013 03:59:07 PM

RTRAN m i-é‘f‘““"‘“

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
CASE NO. C276163

Plaintiff, DEPT. NO. Xl
Vs,

BENNETT GRIMES,

Defendant.

et et Nt N N e et et Nt N N

BEFORE THE HONORABLE MICHELLE LEAVITT, DISTRICT COURT JUDGE

TUESDAY, AUGUST 14, 2012

ROUGH DRAFT
RECORDER’S TRANSCRIPT OF
DEFENDANT'S MOTION TO DISMISS FOR FAILURE TO GATHER EVIDENCE

APPEARANCES:
For the State: AGNES M. BOTELHO
SHAWN A. MORGAN
Deputies District Attorney
For the Defendant: NADIA HOJJAT

DARIN F. IMLAY
Deputies Public Defender

RECORDED BY: KERRY ESPARZA, COURT RECORDER

Rough Draft - Page 1
AA 0022




—_—

o O oo N O AW N

LAS VEGAS, NEVADA, TUESDAY, AUGUST 14, 2012, 9:50 A .M.

THE COURT: State of Nevada versus Bennett Grimes, C276163. He's
present. He is in custody. It's on for defendant's motion to dismiss for failure to
gather evidence.

MS. HOJJAT: Good morning, Your Honor, Nadia Hojjat, number 12401, on
behalf of Mr. Grimes. And, Your Honor, if we may approach about --

MR. MORGAN: Various issues.

THE COURT: Sure.

MR. MORGAN: Thank you.

[Bench conference as follows:]

MR. MORGAN: Hi, Judge, how you doing?

THE COURT: Good, thank you.

MR. MORGAN: So, Roger, | don't know if you heard, is having some medical
issues.

MS. HOJJAT: Roger Hillman is scheduled, he's the first chair on this.

THE COURT: You'll tell me later, right?

MR. IMLAY: Right.

THE COURT: Okay.

MS. HOJJAT: He will not be back in the office until August 30™, the trial is set
to go on August 28™ right now. So the defense would have been ready to go, we
were anticipating announcing ready at calendar call;, however, these medical issues
were unforeseen and we are going to be asking for this case to be pushed back to
the next stack because Mr. Hillman will be out for a significant period of time and
won't be able to prep in the weeks before the trial.

THE COURT: Does it need to be assigned to somebody else?

Rough Draft - Page 2
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MR. IMLAY: No, he'll be back on the 30™.

THE COURT: Okay.

MR. MORGAN: Judge, here's my concern, between us, September 14" is
going to be my last day in the office.

THE COURT: Where are you going?

MR. MORGAN: I'm moving to Portland.

THE COURT: Shut up.

MR. MORGAN: Yeah, just for change of scenery.

THE COURT: What?

MR. MORGAN: Going to -- I'm just ready for a change of scenery, | guess.

MR. IMLAY: He's tired of the desert.

THE COURT: Wow, geez, he's tired of the judges?

MR. IMLAY: The desert.

MR. MORGAN: No, no, no.

MR. IMLAY: Yeah, that's what he's --

MR. MORGAN: Never.

MR. IMLAY: --that what he told me, but --

MR. MORGAN: Yeah, so that being the case, you know, I've had a long
relationship with this victim. I've had the case from the beginning. She is ready for
this case to go forward. We speak monthly. And | really am invested in this case
and would like to try it before | leave.

THE COURT: And when do you leave?

MR. MORGAN: September 14" is my last day.

THE COURT: Well, | don't know what you want me to do, | can't force --

MR. MORGAN: | understand.

Rough Draft - Page 3
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THE COURT: -- Mr. Hillman to come backill.

MR. MORGAN: Well, if he comes back on the 30", | would request that we
either Kick the trial a week or two weeks at the latest, two weeks is as far as we can
do it for me to be able to still try it. That would be my request.

MS. HOJJAT: And we do oppose that request just because Mr. Hillman's
going to be out for such a long period of time.

THE COURT: Yeah, this is an attempt murder case. No one's invoked?

MR. MORGAN: No, everyone's waived.

THE COURT: Okay. | mean, I'm not going to try --

MR. MORGAN: Okay. Allright.

THE COURT: --force the case to trial. I'm sorry.

MR. MORGAN: It's okay. Just the victim is really, you know, she -- this case
just hangs over her head and she's -- she called me --

THE COURT: | understand.

MR. MORGAN: -- yesterday, actually, before Ms. Hojjat said, and she's like,
Are we really going to go this time, and | really need to get closure on this and move
on and so, just -- | would just -- was hoping to be able to push it.

THE COURT: Okay. But | have Mr. Hillman out.

MR. MORGAN: | understand.

THE COURT: And now you moving to Portland.

MR. MORGAN: | understand.

THE COURT: So | have a double problem.

MR. MORGAN: Okay.

THE COURT: So | have, | mean, I'm assuming there's a D.A.7?

MR. MORGAN: The D.A's not an issue. Ms. Botehlo's very competent.

Rough Draft - Page 4
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THE COURT: Okay.

MR. MORGAN: And she will take this --

THE COURT: So she is going to --

MR. MORGAN: -- and run with it.

THE COURT: Allright.

MR. MORGAN: Yeah.

THE COURT: Okay. So you want me to -- do you want to rule on the
motion?

MS. HOJJAT: | mean, at this point, | know that Mr. Grimes would feel more
comfortable if Mr. Hillman was here for the motion. We had initially kicked the
motion anticipating Mr. Hillman would be back. We didn't anticipate the health
issues. So if we could possibly push it back to after the 30" so that Mr. Hillman can
be present for the motion.

THE COURT: Okay. But at this point we have to --

MR. MORGAN: Vacate the trial date.

THE COURT: -- vacate the trial date.

MR. MORGAN: Yeah.

THE COURT: Okay. | don't even know if | could give you two weeks into
September, that's probably my civil stack.

MR. MORGAN: | see. Okay.

THE COURT: | probably would do it, if everybody was in agreement, but |
don't think that's fair to Mr. Hillman.

MR. MORGAN: | know.

THE COURT: If he's coming back from health issues, to say, oh, and by the

way, | want you ready in a week to do an attempt murder case.
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MR. MORGAN: | understand. | don’t want to be insensitive.

THE COURT: And this was a stabbing, right?

MR. MORGAN: Yes.

MS. HOJJAT: Yes, Your Honor.

MR. MORGAN: | don’'t want to be insensitive to Mr. Hillman, | just, | feel |
have to speak on behalf of the victim and voice my concerns.

THE COURT: Okay. Andthe problem, well, | mean, what's the problem with
this motion? I'm told that the knife is in evidence. If you want to test it, testit. So, |
mean, | don't think it's the State's responsibility to test it for fingerprints for all this
stuff that you think it should be tested for. So if you want to sit around and wait for i,
you know, | think that's your -- your problem

MS. HOJJAT: And, Your Honor, our concern on this, I've spoken with people
who understand the science a little bit better than | do, and | guess my
understanding is that at this point it's too late to test it because fingerprints
evaporate over time apparently. And it's been so long at this point that it was in the
custody of the State, we were under the impression that it would be tested because
DNA testing was done on the knife, that basically at this point a test wouldn't yield
accurate results of whose fingerprints were on there.

THE COURT: Okay. Well, who are you relying upon? Experts? Or other
people in your office?

MS. HOJJAT: Other people in the office, Your Honor.

THE COURT: Okay. If you want to test it, I'll allow you to have, you know, I'm
assuming it's bagged somewhere.

MR. MORGAN: Uh-huh.

MS. BOTELHO: Yes, itis.
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THE COURT

. If you want to test it, you can have it. | don't know if that's true

or not. | don't know -- | don't want to rely upon what other people say in the office,

but certainly --
MS. HOJJAT
THE COURT
DNA, whatever it is

allow you to have it.
MS. HOJJAT:
THE COURT:
MS. HOJJAT:
THE COURT:
MS. HOJJAT:

. Right.
. -- if you want that knife and you want to test it for fingerprints,

because you think it goes to your self-defense, feel free. I'll

Okay.

You just have to waive any chain-of-custody issue.
And, Your Honor, at this point | guess my --

Do you want it?

-- my request at this point, Your Honor, would be if we can

continue the motions so | could actually speak with -- | can go back and contact an

expert and find out whether it really is that the fingerprints at this point would have

evaporated and it's
come back and say

THE COURT

not -- because | don’'t want to test it and then the State's going to

. | don't think and expert's going to say, | can't pull any prints off

of that right now. They're going to want to look at it and see if they can because --

MR. IMLAY:
THE COURT

We may be able to give a time period as far as the oils.

. --they need to look at -- they need to look at the type of knife.

They need to look at the type of surface.

MS. HOJJAT:

THE COURT

MS. HOJJAT:
THE COURT:

Right.
. There's a lot of things that go into --
Right.

-- whether a print --
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MS. HOJJAT: And the --

THE COURT: -- even can be found on something.

MS. HOJJAT: --the concern | have at this point, Your Honor, is that if we test
it and the prints aren't found, there would be an element of burden shifting there
because self-defense does still require the State to prove beyond a reasonable
doubt that wasn't self-defense. And so --

THE COURT: Sure, it does. Absolutely.

MS. HOJJAT: --it's our position it was their burden to test that knife, and they
didn't do it. And for us to now test it would be taking on a rule of investigation that
they should have done and then they're going to turn around and use that against --

THE COURT: Okay.

MS. HOJJAT: -- us, all these months later.

THE COURT: That's fine. So you're telling me you don't want the knife
tested? That's fine.

MS. HOJJAT: At this point I'd need to consult with Mr. Hillman to see what he
wants. He is technically the first chair on this case. If we could potentially just push
off this --

THE COURT: Because I'm not sure | agree with you that it's the State's
responsibility to test it for fingerprints to somehow overcome your theory of
self-defense. If the fact that they didn't test it for fingerprints, the jury says, oh, wow,
we believe, you know, it's self-defense; therefore, not guilty, great. But --

MS. HOJJAT: Right.

THE COURT: -- I'm trying to tell you so that if you want to test it, I'm going to
allow you to test it.

MS. HOJJAT: Okay.
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THE COURT: You don't have to.

MS. HOJJAT: Right.

THE COURT: Because sometimes that takes away an argument that you
want to make that they should have tested it, they had it, and they didn't.

MS. HOJJAT: Right. Atthis point if | could consult with Mr. Hillman before
informing the Court of whether -- as to whether we'd like to have it tested or not, just

because | don't -- | don't feel like | should be the one making that decision.

o O oo N O AW N

THE COURT: Okay. Then I'll continue it for one week.

MS. HOJJAT: Thank you.

MS. BOTELHO: Thank you.

THE COURT: Forthat. And | guess --

MR. MORGAN: | don't think Mr. Hillman'll be back in a week.
MS. HOJJAT: Could we potentially continue after --

THE COURT: Well, you can call him on the phone. No? Okay.
MS. HOJJAT: There -- | do think --

MR. IMLAY: Could we do it --

MS. HOJJAT: --the issues might be --

MR. IMLAY: -- yeah, can we do it after the 30"7?

MS. HOJJAT: -- stress and heart related, if we can push to after the 30™7? |

just don’t want to burden him with this case right now. I'm sorry.

MR. MORGAN: The first week of September, | think probably be best for him.
MR. IMLAY: Yeah, that would be best.

MR. MORGAN: And the State has no opposition to that obviously.

THE COURT: Someone else can probably make this decision. Mr. Imlay

could way easy make this decision.
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MS. HOJJAT: Okay. Inthat case, a week is fine.

THE COURT: | mean, | know you could look at this and make this decision.
You could make this decision. | don’t think you need Mr. Hillman to make this -- it's
basically a strategy decision.

MS. HOJJAT: Yeah, and the problem, because Mr. Hillman is the first chair
and it's an attempt murder case, that's why | just didn't want to, for P.C.R.
purposes --

MR. IMLAY: Right.

MS. HOJJAT: -- somebody outside the case making the decision, but
whatever Your Honor prefers.

MR. IMLAY: Yeah, we're okay with that, one week's fine.

THE COURT: One week, okay.

MS. BOTELHO: Thank you.

THE COURT: But I'll give you a new trial date now.

MR. MORGAN: Thank you.

THE COURT: Okay?

MR. MORGAN: Thank you, Your Honor.

MS. HOJJAT: Thank you.

MS. BOTELHO: Thank you.

[End of bench conference]

THE COURT: Allright, Mr. Grimes, based upon the representations made by
your lawyers, it appears as though Mr. Hillman's going to be out 'til after August 30™,
so I'm going to have to vacate your tr