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LAS VEGAS, NEVADA, THURSDAY, OCTOBER 5, 2017, 10:45 A.M. 

  THE COURT:  Good morning. 

  MR. RESCH:  Good morning. 

  MS. LEXIS:  Good morning. 

  THE COURT:  Okay.  State versus Bennett Grimes.  Mr. Grimes is 

present; he’s in custody.  This is on for an evidentiary hearing.  Are you 

ready to proceed? 

  MR. RESCH:  Yes.  Thank you. 

  THE COURT:  Okay.   

  MS. LEXIS:  The State is as w ell.  Good morning. 

  THE COURT:  Good morning.  Go ahead. 

  MR. RESCH:  All right.  Are w e excluding the other w itnesses? 

  THE COURT:  If  you invoke the exclusionary rule. 

  MR. RESCH:  Let’s do that. 

  THE COURT:  All right, the exclusionary rule has been invoked.  

Everyone that’s going to be called as a w itness can step outside and w ait to 

be called.  Who are you going to call f irst? 

  MR. RESCH:  Roger Hillman. 

  THE COURT:  All right, you can stay in Mr. Hillman. 

  MR. HILLMAN:  Thank you. 

  THE COURT:  And you know  w e’ re just going forw ard on that 

Count 3 issue. 

  MR. RESCH:  That’s all w e’ re going to talk about. 

  THE COURT:  All right.  I just w ant to make sure everyone’s clear.  

  MR. RESCH:  This is Chris.  He’s another attorney interested in – 

AA 1141
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  THE COURT:  Okay.  Just – 

  MR. RESCH:  – doing post-convict ion work, so he’s just going to 

hang out and check it  out. 

  THE COURT:  That’s f ine.  I just w anted to make sure he w asn’ t a 

w itness. 

  MR. RESCH:  No problem. 

ROGER HILLMAN 

[Having been called as a w itness, being f irst duly sw orn, test if ied as follow s:]  

  THE COURT CLERK:  Thank you.  Please be seated.  Could you – 

  THE COURT:  Good morning. 

  THE COURT CLERK:  – please state and spell – 

  THE WITNESS:  Good morning. 

  THE COURT CLERK:  – your name for the record. 

  THE WITNESS:  Roger, R-o-g-e-r, Hillman, H-i-l-l-m-a-n. 

  THE COURT CLERK:  Thank you. 

  MR. RESCH:  One moment.  I’m having trouble f inding something.   

DIRECT EXAMINATION  

BY MR. RESCH:   

 Q All right, good morning.  How  are you employed? 

 A I’m semi-ret ired right now . 

 Q I’m sorry.  I should have –  

 A I used to w ork –  

 Q I should have realized that.  Okay. 

 A I used to w ork for the Public Defender’s Off ice. 

 Q When did you ret ire? 

AA 1142
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 A May 3 rd of 2016. 

 Q You w ere an attorney there? 

 A Yes, I w as. 

 Q So I take it  you w ere licensed in Nevada? 

 A Yes, I w as. 

 Q And w hat year w ere you f irst licensed? 

 A 1987. 

 Q Are you familiar w ith Bennett Grimes seated next to me? 

 A Yes, I am. 

 Q Do you remember handling his trial in October of 2012? 

 A Yes, I do. 

 Q Do you recall w hat the allegations w ere? 

 A I remember he w as charged w ith Attempt Murder w ith Use and 

also Battery w ith Use.  There might’ve been a couple other enhancements 

for Counts 1 and 3.  I don’ t  remember w hat Count 2 w as off  the top of my 

head. 

 Q Okay.  Do you recall there w ere three counts total? 

 A Yes. 

 Q All right.  So prior to trial, did you identify any legal issues that 

you felt  could be raised concerning Counts 1 and Count 3? 

 A Well, it  w as – my understanding w as, based upon the nature of 

the charges, the allegations that w ere made and the elements of the crimes, 

that Counts 1 – if  he w as convicted of Count 3 that it  w ould merge into 

Count 1 because the elements are – the elements of Count 3 are similar or 

the same as the elements of Count 1.  And I told him.  I told Mr. Grimes 
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that. 

  MR. RESCH:  Okay.  And I guess before w e proceed w e ought to 

make clear Mr. Grimes is w aiving the attorney-client privilege – 

  THE COURT:  Oh, okay. 

  MR. RESCH:  – here today too. 

  THE COURT:  Mr. Grimes – 

  MR. RESCH:  – yes. 

  THE COURT:  – you understand that you are w aiving your 

attorney-client privilege betw een you and Mr. Hillman and – 

  MR. RESCH:  And Nadia Hojjat and Deborah Westbrook. 

  THE COURT:  Right – the attorneys that represented you in the 

underlying trial because you have f iled this petit ion; do you understand that? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  And so they’ re going to be able to talk about things 

that they normally w ould not be able to talk about because you f iled this 

petit ion; do you understand that? 

  THE DEFENDANT:  Yes, Your Honor. 

  THE COURT:  And you discussed that w ith your law yer? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  And that’s w hat you w ant to do; you w ant to w aive 

that privilege? 

  THE DEFENDANT:  Correct. 

  THE COURT:  Okay.  Go ahead. 

  MR. RESCH:  Thank you. 

/// 
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BY MR. RESCH:   

 Q All right.  So you did identify this issue of merger prior to the trial? 

 A Yes 

 Q All right.  Did you take any steps – any steps prior to the trial to 

merge or dismiss Count 3 in any w ay? 

 A I don’ t  think that we did. 

 Q Did you have any strategy going into the trial as to how  you w ould 

be handling Count 3? 

 A Only if  he w as convicted of both counts that 3 w ould merge into 

1. 

 Q And w hat -- 

 A And he w ould only be sentenced on one of – or on Count 1 if  he 

w as convicted of both. 

 Q So considering that he might be convicted on both, w hat was the 

plan going into the trial for if  that happened? 

 A At sentencing w e just w ould ask that Count 1 merge in – or 

excuse me – Count 3 merge w ith Count 1, and that there not be any 

sentence on that or that it  be dismissed. 

 Q Now  do you remember the verdict form in this case? 

 A Yes, vaguely. 

 Q All right.  Would it  help your memory to talk about it  if  you’re able 

to take a look at it? 

 A I think I could remember it  w ell enough, but if  I needed to I’ ll ask 

you. 

 Q All right, sounds good.  Do you recall that it  listed all three 
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counts? 

 A Yes, it  did. 

 Q Were there any discussions during the trial that you can recall 

regarding w hether or not all three counts should be listed on the verdict 

form? 

 A I think Nadia – or Ms. Hojjat and I talked about that, but I don’ t  

recall w hat our conversation w as.  

 Q Do you ever recall discussing the issue of Count 3 being dismissed 

or merging w ith Count 1 w ith the State and/or the Judge during the trial? 

 A Seems like w e spoke about that on several occasions, yes –  

 Q Okay.  

 A – in chambers w hen w e w ere trying to w ork out jury instruct ions.  

And it  seemed like the State and us talked about that, but I can’ t  give you 

specif ic t ime or a date w hen w e did. 

  THE COURT:  Okay.  But I just w ant to make sure it ’s clear.  

Everyone understands that the law  changed betw een – oh, I don’ t  – there 

w as a case that  came out betw een convict ion and sentencing. 

  MR. RESCH:  Of course. 

  THE COURT:  Right?   

  MR. RESCH:  Yeah, w e’ ll – 

  THE COURT:  The Jackson case. 

  MR. RESCH:  We’ ll get to that. 

  THE COURT:  Okay.   

  MR. RESCH:  I understand. 

/// 
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BY MR. RESCH:   

 Q So w ith regard to this meeting, you think that w as something that 

happened in chambers or w ould it  had been on the record in court? 

 A I don’ t  know  that we made a record of it .  I w ould hope that I 

w ould have made a record of w hat w e talked about in chambers after w e 

came out of chambers.  I don’ t  think the Judge’s chambers w as set up to 

make a record at that t ime.  And I believe I made a record of some things w e 

talked about in chambers, but I don’ t  recall if  I talked about the merger or 

made a record of it  or not.  I probably did not. 

 Q Do you recall w ho the State’s representat ives w ere w hen this 

issue w as discussed? 

 A Ms. Botelho and Patrick Burns.   

 Q Was there any agreement amongst the part ies or the Court at that 

t ime, that you can recall, w ith regard to how  Count 3 w ould be dealt  w ith? 

 A Well, my recollect ion is that w e all agreed that it  w as going to 

merge into Count 1 if  he w as found guilty of both.  

 Q And to your know ledge -- as you sit  here today, do you have any 

know ledge that a record of those discussions w as in fact made after they 

occurred? 

 A No. 

  THE COURT:  And I’m just going to ask you:  w hy w ould that 

even matter?   

  MR. RESCH:  Well – okay. 

  THE COURT:  I mean, let ’s just say there – I’m trying to f igure out 

w hat you’ re gett ing at because w hat – so w hat?   
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  MR. RESCH:  Okay.  Well – 

  THE COURT:  I mean Jackson came out, w hich made it  

abundantly clear that they did not merge.  Are you trying to get at w hether 

there w as an agreement?   

  MR. RESCH:  Well, that ’s part of the allegation – 

  THE COURT:  Like some kind of , I guess – 

  MR. RESCH:  – in the petit ion w ith regard to Count 3 is that – 

  THE COURT:  Okay.   

  MR. RESCH:  – to some extent this w as agreed upon.  And 

defense attorneys are allow ed to rely on agreements by the St ate or, you 

know , that may come up during the trial.  And if  everybody – 

  THE COURT:  Okay.   

  MR. RESCH:  – agreed, hey, w e’ re going to merge this count, then 

that informs his strategy –  

  THE COURT:  But everybody can’ t  agree – 

  MR. RESCH:  – of not dealing w ith it  sooner. 

  THE COURT:  – to not comply w ith the law .   

  MR. RESCH:  Okay, but part of the issue is – 

  THE COURT:  Okay. 

  MR. RESCH:  – at the t ime of this so-called meeting the law  w as 

that it  w ould’ve merged and, therefore, the question is w hy not deal w ith it  

then; w hy not change the verdict form?  That’s ult imately – 

  THE COURT:  Okay. 

  MR. RESCH:  – w hat w e’ re gett ing to here, so –  

  THE COURT:  All right.  Perfect.  Thank you. 
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  MR. RESCH:  Thank you. 

BY MR. RESCH:   

 Q Now  do you, in fact, recall the ult imate verdict? 

 A Yes. 

 Q Okay.  And it  w as guilty on all counts? 

 A Yes, it  w as. 

 Q Do you have any explanation here today for w hy you didn’ t  move 

to dismiss Count 3 prior to the verdict or perhaps omit Count 3 from the 

verdict form? 

 A I didn’ t  think it  w as necessary because I believed it  w as going to 

merge under any circumstances. 

 Q And that’s based on the agreement you had in chambers w ith the 

part ies and the Court? 

 A Part ially, and based upon w hat the law  w as at the t ime.   

 Q Now , to your know ledge, how  many t imes w as the matter before 

the Court for sentencing? 

 A I think it  w as tw o t imes.  I don’ t  – I w asn’ t  present the f irst t ime 

and Ms. Hojjat w asn’ t present the second t ime. 

 Q Okay.  So it  w as on once and continued? 

 A Yes, it  w as. 

 Q Did you, in fact , handle the sentencing on February 12 th of 2013? 

 A If  that w as the second t ime, then, yes, I did. 

 Q Okay.  So, yes, now  w e’ve alluded to it  here, but are you aw are 

of some change in the law  betw een the t ime of the verdict and the t ime of 

the sentencing that w ould have affected your handling of Count 3? 
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 A Certainly.  The Supreme Court said that those counts in this 

part icular case w ould not merge. 

 Q Now  prior to February 12 th, 2013, did you coordinate in any w ay 

w ith anyone else at the Public Defender’s Off ice about how  that change in 

the law  w ould be addressed? 

 A Yeah.  Ms. Hojjat sent me an email regarding that. 

  MR. RESCH:  I have a copy of it  here and I’d like to have marked 

as, I guess, it  w ould be Exhibit  A. 

  THE COURT:  Of course.  Sure. 

  MR. RESCH:  All right, may I approach? 

  THE COURT:  You may. 

  MR. RESCH:  Thank you. 

  THE COURT:  Any object ion to its admission? 

  MS. LEXIS:  No, Your Honor. 

  THE COURT:  Okay.  It  can be admitted. 

  MS. LEXIS:  Thank you. 

  MR. RESCH:  Wonderful. 

[Defense Exhibit  1, Admitted] 

BY MR. RESCH:   

 Q All right.  So I’m show ing you w hat’s been now  marked and 

admitted as Exhibit 1.  Do you recognize that as a copy of the email you 

received from Nadia? 

 A Yes.  

 Q And w hat w as the purpose of the email? 

 A To suggest arguments that should be made at sentencing 
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regarding the issue of Count 3 merging w ith Count 1. 

 Q And, specif ically, did she mention to you about arguing that that 

w ould be an ex post facto applicat ion of that new  law  if  it  w ere to be applied 

to Count 3 in Bennett ’s case? 

 A Yes. 

 Q Now  at sentencing did you, in fact , make that ex post facto 

argument that’s discussed in this email? 

 A I believe I did reference it  being ex post facto. 

 Q Okay.  Did you move to dismiss Count  3 during the sentencing? 

 A I didn’ t . 

 Q Is there any reason w hy? 

 A I should have.  I did not do it .  No reason. 

 Q To your know ledge, you feel you did raise the ex post facto 

argument during that sentencing? 

 A Yes. 

 Q Did the Judge make any ruling on it? 

 A I don’ t  recall. 

  THE COURT:  Well, he w as sentenced on Count 3, so if  he asked 

for it  to be dismissed it  w as clearly denied. 

  MR. RESCH:  Okay.  I understand. 

  THE COURT:  Right? 

  MR. RESCH:  Just trying to test his know ledge of it , of course.  

  THE COURT:  Okay.  Sorry.  Sorry. 

  MR. RESCH:  That’s f ine.  I mean ult imately – 

  THE COURT:  You’ re doing f ine, counsel.  Sorry. 
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  MR. RESCH:  Thank you. 

BY MR. RESCH:   

 Q All right.  So st icking w ith the sentencing on February 12 th, is it  

your recollect ion that you didn’ t  – you did not move to dismiss Count 3 at 

that t ime? 

 A I don’ t  believe I did. 

 Q Okay.  But you do think you referenced it  as being ex post facto 

applicat ion? 

 A I think I did. 

 Q If  you took a quick look at the sentencing transcript w ould it  

refresh your memory – 

 A Yes, it  w ould. 

 Q – as to w hether you made that argument?   

  MR. RESCH:  All right.  May I approach? 

  THE COURT:  You may. 

  MR. RESCH:  Do you w ant one of these?  It ’s February 12 th.   

  MS. LEXIS:  I think I have one.  Thank you. 

  THE WITNESS:  Okay. 

BY MR. RESCH:   

 Q Do you see w here you used the w ords ex post facto at all? 

 A Page 2, line 15. 

 Q Okay.  All right.  And so you did say and I’m – it  seems to be ex 

post facto to me; that’s w hat you said? 

 A Yes, sir. 

 Q Okay.  But you didn’ t  actually move the Court to take any act ion 
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based on that? 

 A No, I didn’ t . 

 Q Do you think that you should’ve? 

 A Yes, I should. 

 Q Okay.  Just going back to the email, is that in fact w hat Nadia 

w anted you to do at that sentencing? 

 A Yes. 

 Q Now  do you recall anything about the sentence that w as actually 

imposed? 

 A Yes.  I believe he was maxed out on all counts and all counts w ere 

run consecutive. 

 Q Specif ically, to your know ledge, w as Count 3 run consecutive to 

Count 1? 

 A Yes, and to Count 2. 

 Q And did you – did you make, to your know ledge, any argument at 

the sentencing – well, let ’s call it  an object ion to the fact that Count 3 w as 

run consecutive to Count 1? 

 A Well, I asked to run – that Count 3 run concurrent w ith Counts 1 

and 2, but I don’ t know  that I objected to it  running consecutive.  

 Q I take it  you know  w ho Deborah Westbrook is? 

 A Yes. 

 Q Okay.  Did you have any conversations w ith her after the 

judgment regarding the appellate process? 

 A I don’ t  recall talking w ith her very much about the appeal on this 

case.  I suspect she spoke w ith Ms. Hojjat , since they w ere on a personal 

AA 1153



 

 17 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

level more closely associated than I w as w ith Ms. Westbrook.   

 Q All right.  And is it  your posit ion, as you sit  here today, that the ex 

post facto issue regarding Count 3 was preserved for review  based on the 

arguments you made at the sentencing? 

 A I can’ t  say that it  was.  I don’ t  know  that I w as direct enough 

about it .  I should’ve objected to it  based on it  being ex post facto, instead 

of just mentioning it.  I probably should’ve moved to dismiss Count 3 

immediately after the trial, rather than w ait ing for the sentencing.  That 

might’ve solved this problem. 

 Q And w ould the change in the law  that we discussed have been of 

any detriment to Mr. Grimes if , in fact , an ex post – 

  THE COURT:  I know  you’ re calling it  a change in the law .  Are 

you just assuming it w as a change in the law , because it  appears to me the 

Supreme Court just said it  didn’ t  violate our redundancy statutes or the 

double jeopardy clause, right? 

  MR. RESCH:  No, I’m calling it  a change in law .  The law  – 

  THE COURT:  What did it  change? 

  MR. RESCH:  – w as one thing, and then it  changed, and now  it ’s 

another thing. 

  THE COURT:  What did it  change?  What did it  overrule? 

  MR. RESCH:  The redundancy aspects of double jeopardy law  

w ithin the State of Nevada. 

  THE COURT:  So it  w ould’ve had to overrule a case, correct? 

  MR. RESCH:  Well, Salazar, I mean, is the sort of – 

  THE COURT:  It  overrules, okay.   
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  MR. RESCH:  – go-to redundancy case. 

  THE COURT:  Okay. 

BY MR. RESCH:   

 Q Do you follow  this discussion? 

 A Yes. 

 Q Okay.  You’ re familiar w ith Salazar and the redundancy doctrine, 

as it  existed at the time of the trial? 

 A Well, I knew  w hat it meant to be in this part icular case.  Yes. 

 Q Okay.  And it  w as the change in the law  w hich affected the 

viability of that doctrine going forw ard, right? 

 A It  seemed to be that w ay to me.  Yes. 

  MR. RESCH:  Okay.  I’ ll pass the w itness at this t ime. 

  THE COURT:  Thank you. 

  Cross-examination. 

  MS. LEXIS:  Yes, Your Honor. 

CROSS-EXAMINATION  

BY MS. LEXIS:   

 Q Mr. Hillman, you did not handle the init ial sentencing date prior to 

February 12 th, 2013; is that right? 

 A That’s correct. 

 Q Okay.  Ms. Hojjat actually appeared before this Court on that prior 

date; is that right? 

 A Yes. 

 Q Okay.  And then it  w as continued based on Ms. Hojjat.  Is it  your 

recollect ion that the sentencing w as continued due to Ms. Hojjat raising the 
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issue of – w ell, the State raising the issue of Jackson and Ms. Hojjat moving 

to dismiss Count 3? 

 A Yes. 

 Q Okay.  So in a sense – in a sense that issue had been previously 

raised and you w ere here to handle the continuation of the sentencing; is 

that right? 

 A Yes. 

 Q Okay.  Is it  your test imony here today that something occurred.  

You – prior to trial, or at least during trial, you w ere of the understanding 

that Count 3 w ould merge w ith Count 1; is that right? 

 A Yes. 

 Q Okay.  And from the onset of handling Mr. Grimes’  case from 

beginning to at least the trial point you w ere of that understanding as to the 

current state of the law  or the state of the law  at the t ime? 

 A Yes. 

 Q Okay.  And as the Court previously mentioned, after verdict  but 

before sentencing Jackson vs. State came out; is that right? 

 A Yes. 

 Q Okay.  And you testif ied on direct examination that there were 

essentially tw o reasons w hy you didn’ t  move to dismiss Count 3 or move to 

omit it  from the verdict form.  Do you recall w hat you said on direct 

examination? 

 A I don’ t  remember exactly w hat I said, but – 

 Q Okay.  It  w asn’ t  necessary because you thought it  w ould merge? 

 A Right. 
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 Q Okay.  And meaning merge, did you feel at that point that you 

could move to dismiss Count 3, as you did ult imately after – or prior to 

sentencing? 

 A Yes.  I think I could’ve moved to dismissed Count 3 before 

sentencing. 

 Q Okay.  And w ere you operating under that assumption throughout 

the entire trial? 

 A That thought never occurred to me because I felt  the law  w as w ell 

established that it  – Count 3 w as going to merge w ith Count 1 no matter 

w hat. 

 Q Okay. 

 A I did not foresee the Supreme Court  changing that. 

 Q Okay.  So, based on your understanding of the state of the law  at 

that t ime, you made a strategic decision to challenge either the merging or 

the dismissal of Count 3 at sentencing? 

 A I w ish I thought that w ell ahead.  I think I w as just lazy and 

dropped the ball. 

 Q Okay.  You indicated on direct examination that you should have 

moved to dismiss Count 3 right after trial.  Why do you say that? 

 A To protect Mr. Grimes’  rights to make sure something like this 

didn’ t  happen. 

 Q Okay.  How ever, the remedy – or you did ult imately move to 

dismiss this part icular count, Count 3, at sentencing, correct? 

 A Yes. 

 Q How  w ould raising it  right after trial have better preserved this 
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issue for Mr. Grimes? 

 A The law  hadn’ t change right after trial. 

 Q Okay. 

 A And I think that all the part ies w ere in agreement that it  w as going 

to merge, so our argument to dismiss that count w ould’ve been stronger.  

 Q Okay.  But ult imately it  w as raised at sentencing?  

 A It  w as. 

 Q Okay.  And -- 

  THE COURT:  So wouldn’ t  that have preserved it  for any appellate 

review , Mr. Hillman? 

  THE WITNESS:  Meaning w hat, Judge?  I don’ t  – 

  THE COURT:  If  you moved to dismiss Count 3 at the t ime of  – 

because w e’ re gett ing – w e’ re parsing – 

  THE WITNESS:  I see. 

  THE COURT:  You didn’ t  move for it  after – I guess w e’ re talking 

about after the verdict came in and prior to sentencing. 

  THE WITNESS:  Mm-hmm. 

  THE COURT:  But at the t ime of sentencing you moved to dismiss 

it .  I understand how  your – I understand your test imony; that you w ould’ve 

had a stronger argument for the Court to grant it  prior to Jackson coming 

out, but w ouldn’ t  the – moving to dismiss it  at Count 3 – would that not 

preserve it  for appellate purposes? 

  THE WITNESS:  I would think so.   

  THE COURT:  Okay. 

  MS. LEXIS:  Okay.  Court ’s brief indulgence. 

AA 1158



 

 22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

BY MS. LEXIS:   

 Q So the Court made a decision though at sentencing; is that 

correct? 

 A Yes. 

 Q And adjudicated the Defendant  guilty of all three counts that he 

w as found guilty of; is that right? 

 A Yes. 

 Q Okay.  And you did raise that part icular issue during sentencing; is 

that right? 

 A Yes, I did. 

 Q Okay.  Mr. Hillman, at some point – I mean you didn’ t  have a 

crystal ball in betw een – during trial, in betw een, you know , verdict and 

sentencing, w here you w ould’ve been able to foresee this part icular 

clarif icat ion of the law , I mean did you? 

 A No.  I had no idea. 

 Q Okay.  And so at the t ime of – at the t ime – both before trial, 

during trial and even in the months leading up to sentencing, you w ere 

advising the Defendant of the law , as you understand it? 

 A Yes. 

 Q Okay.  But you w ould agree w ith me, there w as no w ay for you to 

foresee this part icular clarif icat ion? 

 A I don’ t  know  if  I agree w ith there’s no w ay.  If  I had been more 

up-to-date on w hat w as before the Supreme Court, I might have foreseen it , 

but I w asn’ t . 

 Q Okay.  And so -- 
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 A And I didn’ t  foresee it . 

 Q Okay.  You w ere not aw are that the Jackson case w as even being 

review ed by the Nevada Supreme Court? 

 A No, I w asn’ t . 

 Q Okay.  But certainly your understanding w as the current state of 

the law  at that t ime w as that the counts w ould merge? 

 A Yes. 

 Q And you advised him based on your understanding of that? 

 A Yes. 

 Q So w ith that understanding, moving to your strategy, or at least 

your decision to move to dismiss it  at sentencing, w ould’ve st ill been viable; 

is that right, absent the clarif icat ion of the law  in Jackson? 

 A We hoped it  w as.  Yes.  That’s w hat w e did. 

  MS. LEXIS:  I have nothing further.  Thank you. 

  THE COURT:  Any redirect? 

  MR. RESCH:  Yes.  Thank you.  

REDIRECT EXAMINATION  

BY MR. RESCH:   

 Q All right.  So I’m a lit t le mixed up.  I could’ve sw ore on direct you 

said you did not move to dismiss Count 3 at sentencing, but now  it  sounds 

like w e’ re talking about you did? 

 A I don’ t  remember. 

 Q Okay.  Would it  refresh you to take a look at that transcript – 

 A Sure. 

 Q – and perhaps you st ill have it  in front of you? 
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 A Sure. 

  MS. LEXIS:  I think that’s a misunderstanding. 

  THE WITNESS:  Yeah.  I think – 

  MS. LEXIS:  On cross I indicated that Ms. Hojjat had moved to 

dismiss it  – 

  THE COURT:  Oh, okay. 

  MS. LEXIS:  – at the February 7 th, 2013, sentencing, w hich w as 

continued to the February 12 th date, which Roger – Mr. Hillman handled. 

  THE WITNESS:  And that’s my understanding too.  I think w hen 

Ms. Botelho said did you move to dismiss, I w as thinking Ms. Hojjat and I at 

some point during the proceedings.  I don’ t  recall that I ever specif ical ly 

asked to dismiss Count 3. 

BY MR. RESCH:   

 Q Okay.  So just so we’ re clear, you didn’ t  but you think maybe Ms. 

Hojjat did? 

 A Yes. 

 Q Okay.  Now , as an attorney, do you feel that you’ re under any 

obligat ion to predict w hen a line of cases w ill be overruled by the Nevada 

Supreme Court? 

 A I do now .  I didn’ t  then; although I should’ve been more up-to-date 

on w hat w as before the Supreme Court, I suppose. 

 Q Well, just because it came up, do you – you’ re familiar w ith the 

Jackson case, obviously, that changed – 

 A Yes. 

 Q – all these things? 
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 A Yes. 

 Q I mean is it  your understanding that that somehow  clarif ied 

exist ing law , or do you believe that was, in fact , a new  w ay of doing things? 

 A Oh, to me, it  w as a new  w ay of doing things. 

 Q And w ith that in mind, w as there – I mean w hen w e talk about 

trial strategy, is there any part icular benefit  to Mr. Grimes to keep Count 3 

around as long as possible? 

 A Yes.  We w ere hoping that he w ould be found guilty of Count 3 

and not guilty of Count 1. 

 Q Okay.  But w hen that didn’ t  happen, did that strategy of wait ing 

to do anything about Count 3 st ill exist? 

 A Not part icularly.  I just assumed it  w as going to merge into Count 

1, so I didn’ t  see any need to do anything w ith it , and I think that w as a 

mistake. 

  MR. RESCH:  All right, no further questions.  Thank you. 

  THE COURT:  Any recross? 

  MS. LEXIS:  Just very brief ly. 

RECROSS EXAMINATION  

BY MS. LEXIS:   

 Q Mr. Hillman, the Battery w ith the Deadly Weapon Result ing in 

Substantial Bodily Harm, that carries a penalty of a minimum of 2 years and 

a maximum of 15 years; is that right? 

 A I believe so. 

 Q Okay.  The Attempt Murder w ith Use of a Deadly Weapon, 

how ever, carries a penalty of 2 to 20 years as to the Attempt Murder, and 
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an addit ional 1 to 20 years concerning the deadly w eapon enhancement; is 

that your understanding? 

 A Yes. 

 Q Okay.  So w hen counsel asked you just a lit t le w hile ago about 

w hat w ould have just if ied leaving that Count 3 on the verdict form, you 

indicated that you w ere hoping that the jury w ould f ind him guilty of the 

charge that carried the lesser penalty, the 2 to 15 years, rather than the 

Attempt Murder w ith Use of a Deadly Weapon, w hich carried a substantially 

larger potential sentence; is that right? 

 A Yes. 

 Q Okay.  So that w as, in fact , a strategic decision at that t ime, 

correct? 

 A Yes. 

 Q Okay.  As a pract icing attorney for many years, are you of the 

understanding, or at least w ould you agree w ith me that Attempt Murder is a 

more dif f icult  charge to prove, at least for the State, because it  carries an 

intent element? 

 A Okay.  I’ ll agree w ith that. 

 Q Okay.  And so, by w ay of leaving Count 3 alive on the verdict 

form, you w ere essentially trying to give the jury an out; is that right? 

 A Yes, a compromised verdict. 

 Q Right.  If  they w ere say to not, you know , f ind that there was 

intent, at least there w as something that carried a much lesser penalty for 

them to adjudicate him or to f ind him guilty of? 

 A Yes. 
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 Q Also, concerning Counts 1 and Counts 3, w ould you agree w ith 

me that that part icular issue w ould not have been a cognizable or live issue 

subject to a motion to dismiss at least after – subject to a motion to dismiss 

until after he had been adjudicated guilty of both? 

 A Oh, yeah.  Until he’d been adjudicated of both, yes. 

 Q Okay.  So it  w as not even an issue, technically, that could be 

raised prior to a jury verdict – or prior to a jury f inding him guilty of both and 

then the State seeking to adjudicate him guilty of both? 

 A Well, I mean before the trial w e could’ve attacked it  in a Writ  of 

Habeas Corpus, but other than that, no. 

 Q Okay. 

  THE COURT:  How  could you have attacked it  in a pre-convict ion 

Writ  of Habeas Corpus w hen you can only challenge probable cause? 

  THE WITNESS:  Well, if  w e could’ve come up w ith an argument 

there w as no probable cause for that count , then w e could have attacked 

that count.  I don’ t  recall if  w e f iled a Writ  of Habeas Corpus or not.  I don’ t  

recall there being any issues for a w rit , but I don’ t  recall.  

BY MS. LEXIS:   

 Q Okay.  But certainly as, you know , your handling of the case 

progressed and as you w ere going into trial – okay, let ’s pretend it ’s like the 

f irst day of trial – you w ere under the belief that it  w ould merge and he 

could not be adjudicated guilty of both counts? 

 A Correct. 

 Q If  a jury returned a verdict of guilty as to both counts? 

 A Correct. 
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 Q And the plan w as to challenge it  at sentencing? 

 A Correct. 

 Q When he w ould be subject to adjudication by the Court pursuant 

to the jury’s verdict? 

 A Yes. 

 Q It  w as at that t ime that it  became a live issue? 

 A Oh, I think it  w as a live issue after he was convicted, after the jury 

found him guilty. 

 Q Okay.  But w ould you agree w ith me that he’s pretty much in the 

same situation, absent you foreseeing a clarif icat ion of the law , the challenge 

w as st ill – the challenge is essentially the same right after he gets convicted 

by the jury and then up to sentencing – 

 A I –  

 Q – absent the change – your foreseeing the change or the 

clarif icat ion of the law ? 

 A No, I disagree.  I think that , again, had I f iled a motion to dismiss 

or a motion to merge those counts before the Jackson case came out , I think 

it  may have been granted. 

 Q Okay.  But, as a strategic decision, you, Ms. Hojjat  proceeded 

w ith trial, the w ay w e just discussed; is that right? 

 A Yes. 

  MS. LEXIS:  Okay.  I have nothing further.  Thank you. 

  THE COURT:  Thank you very much, Mr. Hillman.  Thank you for 

being here, nice to see you. 

  THE WITNESS:  Good to see you.  Do you w ant the exhibit? 
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  THE COURT:  Oh, of course.  Of course.  Thank you. 

  THE WITNESS:  And I’ ll return the transcript to counsel.  

  THE COURT:  What does that mean semi-ret ired?  Where are you 

if  you’ re not – 

  THE WITNESS:  I’m pro – 

  THE COURT:  – fully ret ired? 

  THE WITNESS:  I’m pro temming in lower level in some of the – 

  THE COURT:  I have seen your name. 

  THE WITNESS:  – Justice Courts and stuff .  It ’s nice not going to 

w ork every day. 

  MR. RESCH:  I w ouldn’ t  know . 

  THE COURT:  He’s got to rub it  in. 

  MS. LEXIS:  I know . 

  Bye, Roger. 

  THE WITNESS:  See you. 

  MR. RESCH:  Thank you. 

  Well, w e’ re going to do Nadia Hojjat next.  

  THE COURT:  Thank you. 

  MR. RESCH:  Thank you. 

NADIA HOJJAT 

[Having been called as a w itness, being f irst duly sw orn, test if ied as follow s:]  

  THE COURT CLERK:  Thank you.  Please be seated.  Could you 

please state and spell your name for the record. 

  THE WITNESS:  Nadia Hojjat, N-a-d-i-a H-o-j-j-a-t . 

  THE COURT CLERK:  Thank you. 
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DIRECT EXAMINATION  

BY MR. RESCH:   

 Q All right, good morning. 

 A Good morning. 

 Q How  are you employed? 

 A I am a public defender at the Clark County Public Defender’s 

Off ice. 

 Q How  long have you w orked there? 

 A Six years. 

 Q I take it  you’ re – well, you w ork there as an attorney? 

 A Yes. 

 Q So, all right.  You’ re licensed in Nevada? 

 A Yes. 

 Q How  long have you been licensed in Nevada? 

 A Six years. 

 Q Are you familiar w ith Bennett Grimes seated next to me? 

 A Yes. 

 Q Do you remember handling his trial in October of 2012? 

 A I do. 

 Q All right.  Do you recall w hat the allegations against him w ere? 

 A I believe it  w as Attempt Murder w ith Use of a Deadly Weapon, 

Burglary w ith Use of a Deadly Weapon and Battery Result ing in Substantial 

Bodily Harm w ith Use of a Deadly Weapon, all of them in violat ion of a TPO, 

I think. 

 Q Okay.  And so there w ere three counts total? 
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 A Yes. 

 Q Focusing on Count 3 among those, did you take any steps prior to 

the trial to dismiss Count 3? 

 A I did not. 

 Q Did you have any strategy going into the trial as to how  you w ere 

going to handle Count 3? 

 A It  w as my understanding under the law  that Count 3 needed to be 

dismissed because – w ell, okay, let me back up. 

 Q Sure. 

 A My understanding w as that Count 1 and Count 3 could not both 

be adjudicated, and so the strategy w as w e w ere – w hich if he w as 

convicted of both, Count 3 needed to be dismissed.  If  Count 1 w as 

acquitted, then Count 3 w ould stand.  And so that w as our understanding of 

the law ; that w as what w e advised him.   

 Q Okay.  Now  is there an element to this w here there w as some 

advantage to be had by having all three counts be presented to the jury? 

 A I don’ t  remember. 

 Q Okay. 

 A Like I don’ t  remember that there w as an advantage to presenting 

all three counts.  No. 

 Q Do you recall the verdict form in this case? 

 A Yes. 

 Q Do you recall that it listed all three counts? 

 A Oh, w ait.  Okay.  I think maybe I do remember. 

 Q All right.  Okay, tell us. 
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 A I think it  might’ve been that w e w anted the jury to acquit on 

Count 1 and convict on Count 3. 

 Q Okay.   

 A I think the point was to not – w e didn’ t w ant them to convict on 

Count 3, obviously, but I think that – I think w e w anted, if  they w ere 

inclined to convict on something, to convict on a lesser count, if  that makes 

sense. 

 Q Sure.  And fair to say, Attempt Murder w as the most serious 

charge he w as facing? 

 A Yes. 

 Q Nonetheless, w ere there any discussions during the trial regarding 

Count 3 that you can recall betw een the part ies and the Court? 

 A Yes. 

 Q Okay.  Can you explain that to us? 

 A Yes.  So I remember w e w ere in chambers because jury 

instruct ions w ere sett led in chambers before w e came out on the record and 

made our records, and I remember the conversation w as whether w e w ere 

going to put Count 3 as a lesser included of Count 1.  And so, basically, it  

w ould’ve been like all of the Attempt Murder and the potential lessers and 

then the Battery and the potential lessers, because our understanding of the 

law  w as that the Battery at that t ime was a lesser included of the Attempt 

Murder if  it  w as – you know , the injury happened, but it  w asn’ t  w ith the 

intent to murder.  And so the discussion w as:  are w e going to have all of 

these things under Count 1 as just one really, really long Count 1 w ith a 

w hole bunch of dif ferent options, or are w e going to have them as tw o 
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separate counts w ith the understanding that he can’ t  be adjudicated of both 

counts and Count 3 w ill just be dismissed, if  he’s convicted. 

 Q Okay.  And so w hat w as the discussion about in chambers? 

 A That w as the discussion in chambers. 

 Q Oh, okay. 

 A That w as – like w e w ere all trying to decide how  w e w anted the 

verdict form to look and w hether w e wanted everything to be like a long 

Count 1.  Like that w as the conversation w e w ere having in chambers.  

 Q Do you recall any acknow ledgment by the Court or by the State 

that, in fact , Count 3 w ould merge into Count 1? 

 A Yes, absolutely.  Everybody – like, my recollect ion is everybody 

w as in agreement that these tw o merged; he couldn’ t  be adjudicated of 

both.  And that’s why the conversation w e w ere trying to have w as f iguring 

out how  to present it  to the jury in the least confusing manner w ith the 

understanding that he could never be adjudicated of both, but they needed 

to have the option of convict ing him of the Battery and not the Attempt 

Murder, but if  he was convicted of both, then the Battery w ould go aw ay. 

 Q Do you recall w ho the State’s representat ives w ere during this 

meeting? 

 A Agnes – at the t ime she w as Botelho – Agnes Botelho and Patrick 

Burns.   

 Q Was there any object ion by the State to the concept that Count 3 

w ould somehow  merge w ith Count 1? 

 A I don’ t  remember an object ion.  No. 

 Q Now , to your know ledge, prior to the verdict, w as any record 
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made of this discussion that took place in chambers? 

 A No. 

 Q Was there – 

 A And I think it  w as because w e w ere all on the same page.  I just 

didn’ t  think that I needed to make a record because there w as no – you 

know , I made a record about everything that there w as a dispute over or 

everything that there w as some sort of disagreement or a potential – you 

know  w hat I mean?  Anything that had like an actual – everybody w asn’ t in 

complete agreement over.  But because everybody w as in complete 

agreement I didn’ t think I needed to make a record, I guess.  

 Q Okay.  Do you recall the ult imate verdict? 

 A Yes.  He w as convicted of all three counts. 

 Q Now , to your know ledge, how  many t imes w as the matter before 

the Court for sentencing? 

 A I remember tw o sentencing dates. 

 Q Do you recall handling the f irst such date on February 7 th of 2013? 

 A Yes. 

 Q Are you aw are of a change in the applicable law  that you can 

recall betw een the time of the verdict and the sentencing that w ould’ve 

affected Mr. Grimes’  case? 

 A Yes.  A new  case came out. 

 Q Can you explain what you recall about it? 

 A So the old case law  w as, again, everything that I w as discussing, 

w hich w as that these tw o counts, he couldn’ t  be adjudicated of both for the 

same action.  I mean, obviously, if  it  was tw o completely dif ferent act ions 
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that ’s a dif ferent conversation, but here it  w as the same action.  He couldn’ t  

be adjudicated of both.  The Battery would have to – Count 3 w ould have to 

be – just completely go aw ay if  he w as adjudicated of Count 1.   

  Betw een trial and sentencing this new  case came out, and I w ant 

to say the case is Jackson, that said that now  he could be adjudicated of 

both.  And so the State show ed up on the morning of sentencing w ith the 

case and provided me w ith a copy of the case, and then I moved to dismiss 

Count 3 and then the case started being discussed. 

 Q All right.  So this is on February 7 th of 2013? 

 A Yes. 

 Q And you’ re telling us you moved at that t ime to dismiss Count 3? 

 A I did, yes. 

 Q What w as the basis for that motion? 

 A I mean the basis for that motion w as the understanding – f irst of 

all, the applicable law  at the t ime that w e w ent to trial w as that he could not 

be convicted of both counts and so I didn’ t  – to me, Jackson w as irrelevant 

because it  w as ex post facto, w hich is w hy I st ill believe that I had the right 

to move to dismiss Count 3, because the law  at the t ime w e w ent to trial is 

the law  that should apply to the Defendant.  So I moved to dismiss Count 3 .  

And then also w e had all agreed.  Everybody had discussed and the Court 

had told us and we had been assured that Count 3 w as going to be 

dismissed.  He w as not going to be adjudicated of Count 3.  So I believe that 

I w as in the right to move to dismiss Count 3. 

 Q Do you recall if  the Court granted the motion at that t ime? 

 A No.  The Court w anted the chance to read the Jackson decision 
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and so the sentencing date w as passed.    

 Q Is that how  w e ended up w ith a second sentencing date? 

 A Yes. 

 Q Were you able to be at that second sentencing date? 

 A I w as not.  I think I w as in trial at the t ime, so I couldn’ t  make it  to 

the second sentencing date. 

 Q Okay.  And Mr. Hillman handled that second sentencing date? 

 A Yes. 

 Q Did you arm him w ith any know ledge or arguments that you 

w anted him to make prior to the second sentencing date? 

 A I did.  I sent him the arguments that I believed needed to be made 

in order to make our record very, very clear that w e believed that Mr. Grimes 

w as entit led to have Count 3 dismissed.  And because I believed that it  w as 

an ex post facto issue, I believed that it w as a federal issue as w ell, and so I 

w anted him to make a record and also federalize it  so that w e w ere clear w e 

believed this count needed to be dismissed and all the reasons w hy w e 

needed it  to be dismissed. 

  MR. RESCH:  Do we have our exhibit? 

  THE COURT:  Of course. 

  MR. RESCH:  May I approach, or may you hand that to her, one or 

the other? 

  THE COURT:  Of course. 

  MR. RESCH:  Thank you. 

  THE WITNESS:  Thank you, Your Honor. 

  THE COURT:  You bet. 

AA 1173



 

 37 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

BY MR. RESCH:   

 Q All right.  So you have our Exhibit  1 in front of you? 

 A Yes. 

 Q Is that the email that you sent Roger w ith regard to w hat you 

w anted him to do at that sentencing? 

 A This is the relevant port ion of that email.  Yes. 

 Q Okay.  And again, that w as to argue that it  w as an ex post facto 

violat ion? 

 A Yes.  I believed it  was ex post facto and also that w e had relied on 

representat ions from both opposing counsel and the Court that it  w as going 

to be dismissed.  And so I believed it  was ex post facto and also 

fundamentally unfair and a due process violat ion given our reliance and that 

– I mean, realist ically, the f inal step being that w e had relied on it  and w e 

had also advised Mr. Grimes on it .  We had advised him numerous t imes that 

he couldn’ t  be adjudicated of that count.  And so my f inal thing w as it ’s a 

violat ion of his rights under the Sixth Amendment if  w e’ve been advising him 

incorrect ly this w hole t ime essentially. 

 Q Now  w hen you say relied on it , are you talking about relying on 

the discussion in chambers w here everybody agreed that Count 3 w ould 

merge w ith Count 1? 

 A Yes. 

 Q Did you eventually review  a transcript of Mr. Hillman’s argument 

on February 12 th? 

 A Eventually, yes. 

 Q Do you ever have occasion to talk to him about the things that he 
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argued on February 12 th? 

 A I did not talk to him about it .  I didn’ t . 

 Q Do you have any know ledge that he, in fact , perhaps did not argue 

some of things that you recommended in your email? 

 A Yes.  Yeah, he didn’ t . 

 Q Did you ever talk to him about w hy he neglected to make those 

arguments? 

 A I did not.  I didn’ t  feel like it  w as my place to kind of scold the 

senior attorney, I guess. 

 Q Sure.  But, fair to say, there w ere some arguments you wanted to 

make w ith regard to ex post facto and they didn’ t  get made? 

 A Yes. 

 Q Was there an appeal from the Judgment of Convict ion? 

 A There w as. 

 Q Do you remember w ho handled that? 

 A It  started w ith David Westbrook and then – I don’ t  know  that he 

actually f iled anything.  I think very soon after he w as assigned the appeal he 

w as transferred over to the sexual assault unit  and Deborah Westbrook 

became the appellate attorney on the case. 

 Q Are you familiar w ith the issues that were raised on direct appeal? 

 A I am. 

 Q To your know ledge, w as an ex post facto challenge to Count 3 

raised on direct appeal? 

 A No. 

 Q That is to say it  w as not raised? 
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 A It  w as not raised. 

 Q Okay.  Do you have any – did you have any input into the decision 

as to w hat issues would be raised on direct appeal? 

 A I did not. 

 Q As the trial attorney, w ould it  have been your preference that the 

ex post facto issue be raised on direct appeal? 

 A Absolutely.  I thought it  w as a great issue.  Obviously, I sent an 

entire email about it. 

 Q Do you have any know ledge as to the reasons it  w as not raised on 

direct appeal? 

 A I have after the fact been told.  I mean, to be totally honest, I 

actually didn’ t  know  it  w asn’ t  raised until after the decision came out, and 

then I w as confused w hy the decision didn’ t  include it  and then – 

 Q The decision on Mr. Grimes’  direct appeal? 

 A Yes, the – like the Nevada Supreme Court ’s decision.  It  w as only 

after the decision came out that I found out that ex post facto w as not 

raised. 

 Q What did you do when you learned that? 

 A I mean I w as taken back.   

 Q All right.  Let ’s shif t topics a lit t le bit .  Did you at some point 

become aw are that there w as a potential error w ith regard to one of the 

transcripts in this case? 

 A Yes. 

 Q And can you explain how  you discovered that? 

 A Sure.  After this hearing w as set, you reached out to me and you 
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asked me to review  notes because I w as going to have to test ify.  And so I 

w as going through Odyssey looking at the court minutes and I saw  that the 

February 7 th date said that I had recalled the case, and that immediately 

stood out to me because I remember being told that I didn’ t  make a good 

detrimental reliance record.  And that was shocking to me because I had 

thought that I had made a detrimental reliance record.  And so as soon as I 

saw  that the case w as recalled, I realized w hat must’ve happened, and so 

then I reached out to you and I said there’s a second transcript out there.  

Because I read the first transcript and it w asn’ t  in there and I w as confused, 

and so I reached out to you and I said there’s a second transcript and then –   

 Q This w as w ith regard to your appearance at the February 7 th, 

2013, sentencing? 

 A Yes. 

  MR. RESCH:  All right, I have one more exhibit , 2. May I approach 

and – 

  THE COURT:  Of course. 

  MR. RESCH:  Thank you. 

  THE COURT:  Of course. 

[Off-record colloquy betw een the Court and clerk] 

  THE COURT:  That’s okay.  We did numbers instead of letters, 

just so you know .   

  MS. LEXIS:  Okay.  

  MR. RESCH:  It ’s okay.  I’ ll just --  

  THE COURT:  So sorry about that.   

  MS. LEXIS:  Thank you. 
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  THE COURT:  So it ’s Number 2? 

  THE COURT CLERK:  Yes, Your Honor. 

  MR. RESCH:  Thank you. 

  THE WITNESS:  Thank you. 

BY MR. RESCH:   

 Q All right, so w e’ve handed you w hat’s been marked as Exhibit  

Number 2.  Do you recognize that as a copy of the amended transcript from 

the hearing that you handled on February 7 th, 2013? 

 A Yes. 

 Q Have you had occasion to read that , either now  or prior to court? 

 A I have prior to court.  Yes. 

 Q Does Exhibit  2 fully and fairly set forth the court proceedings of 

February 7 th, 2013, including the previously omitted port ion? 

 A Yes. 

  MR. RESCH:  I’ ll offer Exhibit  2 into evidence. 

  THE COURT:  What are you talking about?  There w as a port ion of 

the transcript that w as omitted? 

  THE WITNESS:  Yes. 

  THE COURT:  So the entire sentencing hearing transcript was not 

together? 

  THE WITNESS:  So w hat happened w as –  

  If  I can answ er. 

  MR. RESCH:  Okay, feel free to explain.  Sure.   

  THE WITNESS:  If  I can explain.  So what happened w as I show ed 

up to the f irst sentencing hearing.   
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  THE COURT:  Right. 

  THE WITNESS:  The case w as called.  We made some records.  

Your Honor passed it  because you w anted a chance to read Jackson. 

  THE COURT:  Sure. 

  THE WITNESS:  I, apparently, ten minutes later asked to recall the 

case to – 

  THE COURT:  On February 7 th? 

  THE WITNESS:  On February 7 th.  

  THE COURT:  Okay. 

  THE WITNESS:  -- to say some more things. 

  THE COURT:  Okay. 

  THE WITNESS:  When the transcript was produced and provided 

to our appellate attorneys the recall w as never produced.  My appellate 

attorneys never had the second part where I recalled it  and said a bunch of 

other stuff .  So my appellate attorneys w ere under the impression – they 

never knew  that I said these other things and I made this other record.  We 

didn’ t  f ind out until this hearing w as set and Mr. Resch reached out to me 

and asked me to review  the notes and I’m reading Odyssey and I see that it  

says the case w as recalled.  And because I’d read the transcript, I 

immediately knew  that the recall w as not in the transcript, so I reached out 

to him and I said something is missing.  And then he reached out to Your 

Honor’s court recorder and Your Honor’s court  recorder produced an 

amended that now  has the second part that my appellate attorneys never 

saw . 

  THE COURT:  Okay.  Thank you.   
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  MR. RESCH:  May Exhibit  2 be admitted at this t ime. 

  MS. LEXIS:  No object ion. 

  THE COURT:  Of course.  It ’s admitted. 

[Defense Exhibit  2, Admitted] 

  THE COURT:  They couldn’ t  read that it said case w as recalled?   

  MR. RESCH:  Okay.  That – 

  THE COURT:  I’m just w ondering. 

  MR. RESCH:  That’s w hat w e’ re here to talk about. 

  THE COURT:  It  says case recalled? 

  THE WITNESS:  The transcript does not.  You w ould have to have 

gone into Odyssey and looked for the minutes in Odyssey to see the case 

recalled.  The transcript just ended.  It  said proceeding concluded at 9:50 

a.m. and nothing else, and then it  cert if ied that it  w as a complete copy of 

the transcript.  The only reason I found it  is because I w as asked to review  

the notes, so I w ent back into the minutes in Odyssey and then I saw  case 

recalled.  So they never knew .   

  THE COURT:  Okay. 

  THE WITNESS:  They w ere under the impression they had the full 

transcript. 

  THE COURT:  It  w as cert if ied as a complete transcript.  

  THE WITNESS:  It  w as cert if ied as a complete transcript.  

  THE COURT:  Okay.   

  THE COURT RECORDER:  Judge, w hoever typed it  didn’ t  –  

  THE COURT:  That –  

  THE COURT RECORDER:  – type the second part. 
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  THE COURT:  That’s okay. 

BY MR. RESCH:   

 Q Okay.  And just – I mean it ’s not just looking at the minutes.  You 

w ere there and you recall making arguments that , for w hatever reason, you 

didn’ t  see in the transcript? 

 A I w as there.  Yes.  And I remember telling my appellate attorney, it  

w as like I sw ear I talked about this.  Like the judge said on the record that 

she remembers this conversation – that she’s sure this conversation in 

chambers happened.  I don’ t  think she said she remembered, but I remember 

having a conversation w ith the judge in w hich the Court said,  I’m sure that 

did happen; that sounds right; yes, I’m sure I said that.  And they kept telling 

me that’s not in the transcript. 

 Q Okay.  Well – 

  THE COURT:  Oh, my goodness. 

BY MR. RESCH:   

 Q All right, let ’s not spoil the surprise.  So referencing page 12 of 

the transcript, are there port ions of the now  produced missing part w hich are 

relevant to the issue of Count 3, being ex post facto, in your view  as the 

trial attorney? 

 A Yes, absolutely.  Page 12 –  

 Q Could you explain? 

 A Start ing on line 11 of page 12 w as not in the original transcript.  

It ’s – w hat it  is – so the original transcript, line 10, proceedings concluded at 

9:50 a.m., and then it  w as cert if ied as complete. 

  MR. RESCH:  I’m sorry.  And I don’ t  mean to interrupt.  
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  THE WITNESS:  Oh, sorry. 

  MR. RESCH:  Does the Court w ant a copy to follow  along? 

  THE COURT:  Do you have it?  That w ould be great. 

  MR. RESCH:  Yeah. 

  THE COURT:  Thank you.  Do you mind? 

  MR. RESCH:  No. 

  MS. LEXIS:  No. 

  THE COURT:  Okay, thank you.  Thank you very much. 

  MR. RESCH:  Thank you.   

  THE WITNESS:  So page – 

  MR. RESCH:  All right, please continue. 

  THE WITNESS:  So page 12, line 10, proceedings concluded at 

9:50 a.m., and that w as all – 

  THE COURT:  Page 10? 

  THE WITNESS:  Page 12 – 

  THE COURT:  Okay. 

  THE WITNESS:  – line 10. 

  THE COURT:  All right. 

  THE WITNESS:  It  says proceedings – 

  THE COURT:  Okay. 

  THE WITNESS:  – concluded at 9:50 a.m. 

  THE COURT:  Oh, and then recalled. 

  THE WITNESS:  And that w as the end.  The original transcript  that 

w as the end and then it  said cert if icat ion that it  w as a complete transcript.  

It  w as only w hen I reached out to Mr. Resch and then Mr. Resch reached out 
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the court recorder, that the court recorder said, you know  w hat, there is 

something else and this amended w as produced.  So everything after line 10 

is now  the new  amended that w as just produced a couple of w eeks ago.  It ’s 

brand new . 

  THE COURT:  Okay. 

  THE WITNESS:  And w hat this show s is that I did, in fact , say, I 

believe w e had this conversation.  I don’ t  know  w hether it  w as on the record 

or in chambers, but I believe w e had this conversation.  And the Court said, 

line 23, I’m sure it  w as; I’m sure that it w ould’ve been dismissed; okay.  So 

it  w as all of this – w hat I had been telling my appellate attorneys, w hich is 

that w e had this conversation in chambers and the Court assured us this 

count w as going to be dismissed.  It  just never made it  into the transcript , 

for some reason. 

BY MR. RESCH:   

 Q All right.  Now  to your know ledge of appellate proceedings – 

 A Mm-hmm. 

 Q – you have a general understanding.  Well, tell us; that issues 

have to be preserved.  There’s no ability t o really go outside the record for 

direct appeal? 

 A Right, yes.  Yes. 

 Q Okay.   

 A I understand that I needed to have said something dow n here in 

the low er court.  I needed something in the record in the low er court for the 

appellate attorney to be able to f ile the appeal on the issue. 

 Q All right.  And up until a couple w eeks ago this important port ion 
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w here you made these arguments concerning Count 3 wasn’ t available to 

anyone, including the appellate attorneys? 

 A Right.  I mean I think I made the ex post facto argument earlier, 

but this w hole conversation of me saying I believe w e discussed this; I’m not 

sure w hether it  w as on the record, but I think w e discussed it  and the Court 

saying I’m sure it  was; I’m sure w e did say it  w as going to be dismissed, 

that w as not available to the appellate attorneys. 

 Q Although, to be fair, Ms. Westbrook could’ve review ed the court 

minutes, just like you did, and detected this issue? 

 A I suppose so. 

 Q Now  is the argument that you w anted Mr. Hillman to advance at 

the continued sentencing consistent w ith w hat you argued to the Court on 

February 7 th, 2013? 

 A What I w anted him to say on – 

 Q Yes. 

 A Yes.  I mean w hat I said on February 7 th is ex post facto and w e 

detrimentally relied, and that’s w hat I wanted him to continue saying at his 

sentencing date, this is ex post facto and w e detrimentally relied.  

 Q To your know ledge, did he cogently make either of those 

arguments? 

 A Not really. 

 Q As the trial attorney on the case, do you feel the argument that 

you advanced on February 7 th of 2013 w ould have been suff icient to 

preserve for appellate review  issues concerning Count 3 an ex post facto 

applicat ion? 
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 A I thought my record w as suff icient.  I thought that I said the 

w ords ex post facto.  I said this is ex post facto.  I thought I made the 

record.  Yes. 

 Q All right. 

 A I thought that it  should’ve been appealed. 

  MR. RESCH:  All right, I’ ll pass the w itness at this t ime.  Thank 

you. 

  THE COURT:  Cross. 

  MS. LEXIS:  Yes, Your Honor 

CROSS-EXAMINATION  

BY MS. LEXIS:   

 Q Hi. 

 A Hi. 

 Q Ms. Hojjat, w ould you agree w ith me that at least in terms of 

leaving Count 3 and Count 1 on the verdict form that w as a strategic 

decision by yourself and Mr. Hillman? 

 A What do you mean? 

 Q Okay.  You w ere given the option, basically tw o options, if I 

understand you correct ly, or at least your test imony on direct examination.  

When w e w ere in the back discussing jury instruct ions and discussing this 

part icular issue, as you test if ied to, my understanding, at least from your 

test imony, is that you had tw o options, right?  Option number one w as ask 

the Court to essentially list  the Battery w ith Use of a Deadly Weapon 

Result ing in Substantial Bodily Harm in Violat ion of TPO as a lesser included 

of Count 1, correct? 
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 A Yes. 

 Q Okay.  So that ’s one choice? 

 A Yes. 

 Q The second option w as to leave Battery w ith Use of a Deadly 

Weapon Result ing in Substantial Bodily Harm in Violat ion of  TPO on the 

verdict form, correct? 

 A As Count 3. 

 Q As Count 3. 

 A It  w as alw ays going to be on the verdict form no matter what.  It  

w as just w hether it  w as going to be underneath the Attempt Murder – 

 Q Okay. 

 A – as Count 1’s lesser included or w hether it  w ould be its ow n 

separate Count 3. 

 Q Right, okay.   

 A Yes. 

 Q And so w eighing those tw o options, right, you and Mr. Hillman 

decided to leave it  as a separate Count 3, correct? 

 A I mean, to be totally honest, no, like w e w eren’ t  w eighing options.  

It  w as kind of , the conversation in the back w as:  is this just going to be 

really confusing for the jury to f igure out w hat’s going on?  Like, and it  w as 

the conversation w e w ere all having.  It  w asn’ t  – like me and Mr. Hillman 

never discussed that.  We never had our ow n private conversation about it .  

We never like – it  wasn’ t , like, a let ’s talk this out, let ’s huddle, let ’s think 

w hat w e should do.  It  w as, literally, we w ere in the back, it  came up during 

conversation w ith the Court and all the part ies and everybody w as kind of , 
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like, it ’s going to be really confusing because it ’s going to be a really long 

Count 1, so let ’s just leave them as tw o separate counts. 

 Q Okay.  How ever, you just test if ied on direct examination, how ever 

though, that you wanted to leave Count 3 available as an option because 

you w anted the jury to have the option of convict ing Mr. Grimes of the 

lesser offense of Battery w ith Use of a Deadly Weapon Result ing in 

Substantial Bodily Harm in Violat ion of TPO, correct? 

 A Right.  To clarify, I w as asked w hy I didn’ t  move to dismiss the 

count pretrial.  I w anted a Battery on the verdict form somew here, 

absolutely.  I didn’ t really care w here it  w as.  My point w as:  I didn’ t  move 

to dismiss it  to just have it  completely gone, because I w anted them to have 

that option somew here on the verdict form. 

 Q Okay. 

 A Yeah. 

 Q And so certainly though, a decision, or at least you and Mr. 

Hillman, or perhaps all part ies, decided to move – ult imately that w as your 

choice though.  You and Mr. Hillman’s choice, w hether you w ould request 

that that be listed as a lesser included of Count 1 or as a separate charge, 

correct? 

 A We just kind of w ere – like, yeah, it  just didn’ t  seem like a big 

deal.  We just didn’ t really – 

 Q Okay, but my – 

 A – think it  through, I guess. 

 Q – question is:  ult imately the decision was made to leave Count 3 

as a separate charge? 
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 A Yes. 

 Q Okay.  And you testif ied on direct examination that you, perhaps 

Mr. Hillman as w ell, w anted to give the jury the option of convict ing on a 

lesser count.  Because you w ould agree w ith me that Battery w ith a Deadly 

Weapon Result ing in Substantial Bodily Harm carries less of a penalty 

compared to the Attempt Murder w ith Use of a Deadly Weapon in Violat ion 

of TPO, correct? 

 A I agree, it  carries a lesser penalty.  Yes. 

 Q Okay.  All right, so you w anted the jury to convict, if  they w ere 

going to convict, of the lesser Count 3, correct? 

 A Absolutely.  I mean w e w anted the jury to acquit Count 1.  That 

w as our number one priority. 

 Q Acquit Count 1, okay.   

 A Yes.   

 Q And so ult imately that decision w as made to leave Count 3 as is, 

as a separate count , correct, for the reasons w e’ve already discussed? 

 A Yes. 

 Q Okay.  Would you not agree w ith me that that is a strategic 

decision, at least in terms of considering w hat you w ant the jury to do, 

f inding the Defendant guilty, if  they w ere going to f ind him guilty, at least of 

the lesser count, as opposed to the top charge, as w e call it? 

 A I guess here’s the thing.  Here’s w here like I’m – I agree w ith you 

– like, no, okay.  I don’ t  think it  w as a strategy decision for me personally.  

Like I – there w as no strategy involved in w hether w e’ re going to put it  as a 

lesser of Count 1 or as Count 3.  Like, I completely disagree.  That w as not 
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strategy.  That w as just – like, w e didn’ t  think it  made dif ference.  We w ere 

indif ferent to it  almost.  You know  w hat I mean?  It  w as literally a 

conversation of is this going to confuse the jury or is it  just too long?  Yes.  

It  w as a strategy decision not to move to dismiss the Battery and not have it  

on the verdict form at all.  To just have the options of Attempt Murder and 

Burglary, that w as a strategy decision.  I do agree w ith you on that.  But I 

think you’ re – you know  w hat I mean?  I think the tw o issues are gett ing 

mixed.  They’ re tw o dif ferent issues for me. 

 Q So you’ re saying that it  w asn’ t  a strategy – you didn’ t  want the 

jury to convict him of the lesser included; is that w hat you’re saying? 

 A What I’m saying is I w anted Battery on the form somew here.  

That w as a strategy decision.  Where Battery – 

 Q Okay.  And it  w as, right? 

 A Where –  

 Q It  w as actually placed as Count 3, correct? 

 A Yes.  That I agree w ith you – 

 Q All right, so at least that part – 

 A – w as a strategy decision.  

 Q – you can agree me. 

 A Yes. 

 Q You just said that was part of the strategy – 

 A That part, but you – 

 Q – to have it  on the verdict form someway, somehow ? 

 A Somew ay, somehow , yes, absolutely.   

 Q Which it  w as? 
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 A Yes.  That w as a strategy decision. 

 Q Okay, all right.  And then you test if ied that in betw een at least the 

verdict and sentencing Jackson came out, correct? 

 A Yes. 

 Q Okay.  And let ’s see.  You test if ied that at least going into trial 

you w ere of the understanding that Count 3 w ould merge – 

 A Yes. 

 Q – w ith Count 1? 

 A Yes. 

 Q Okay.  And I think you corrected yourself  on direct examination.  

You indicated that your understanding of the law  w as that the Defendant 

could not be adjudicated of both? 

 A Correct. 

 Q All right.  And you advised him of such? 

 A Yes. 

 Q Okay.  Was that – as you sit  here today, w as that , in fact , your 

understanding of the current state of the law  at that t ime? 

 A Yes. 

 Q Okay.  So he could not be adjudicated of both? 

 A Yes. 

 Q Okay.  And it  w as not until after verdict and sentencing, right, the 

f irst the t ime, that Jackson came out, correct? 

 A Yes. 

 Q And there’s been a – there’s a dif ference in w ords, but, you 

know , the Defense is arguing it  changed the law ; w e’ re arguing that it  

AA 1190



 

 54 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

clarif ied it .  One w ay or another, there w as a change at least in the law  in 

the State of Nevada? 

 A I believe there w as a change in the law .  Yes. 

 Q Okay.  Or a clarif icat ion, if  w e use our w ords, right, w ith Jackson? 

 A I don’ t  think it  w as a – like, I think it  was a change in the law . 

 Q Okay.  And that w as not, obviously, something that you could 

have foreseen? 

 A No. 

 Q All right.  And so you advised Mr. Grimes, as least to the best of 

your ability, based on your understanding of the current state of the law  at 

the t ime that you advised him?  

 A Yes. 

  MS. LEXIS:  Okay.  Court ’s brief indulgence.   

BY MS. LEXIS:    

 Q And you indicated that you did not move to dismiss that part icular 

Count 3 prior to trial – 

 A Mm-hmm. 

 Q – again, because you w anted at some point a Count 3 or a Battery 

w ith a Deadly Weapon Result ing in Substantial Bodily Harm in Violat ion of  

TPO as one of the options for the jurors to consider? 

 A Yes.  And, I mean, like, realist ically, I don’ t  think w e had a legal 

basis to move to dismiss Count 3. 

 Q Okay. 

 A Because w hile they couldn’ t  – my understanding of the law  is, 

w hile he couldn’ t  be adjudicated of both, the State had every right to have i t  
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somew here on the verdict form, because w hat if  he w as acquitted of the 

Attempt Murder.  You know  w hat I mean?  That’s w hy our understanding of 

the law  w as that’s a post -trial motion. 

 Q Right.  Okay.  And thank you for that clarif icat ion, because I 

mean, essentially, you can’ t  be held ineffect ive for not challenging or f iling 

frivolous motions.  If  you didn’ t  feel like you had suff icient legal standing to 

challenge this issue prior to trial, certainly you can’ t  be held to ineffect ive for 

failing to do so; w ould you agree w ith me? 

 A I’d agree. 

 Q Okay.  So no legal basis before trial and you just art iculated that 

you felt  this w as a post -trial issue – 

 A It  w as a sentencing issue.  

 Q – because adjudication w as key, right? 

 A It ’s an adjudication issue. 

 Q Okay.  Which is w hy you raised it  before sentencing w hen he w as 

about to be adjudicated pursuant to the jury’s verdict, correct? 

 A Exactly, yes. 

 Q So, at least in your analysis, this issue became live or cognizable 

once the jury rendered a verdict and the Court w as about to adjudicate? 

 A Yeah.  I mean probably once the jury rendered the verdict is the 

moment it  became cognizable, I guess I’d say. 

 Q Okay. 

 A Yeah. 

 Q Okay.  But certainly he – defendants are adjudicated at 

sentencing? 
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 A Yeah. 

 Q Okay.  And adjudication seems to be the w ord, at least the buzz 

w ord in terms of the – 

 A That’s w hy I did it  – 

 Q – the live issue? 

 A – w hen I did it .  Yeah. 

 Q Okay.  And, in fact , you did after, or at least at sentencing, you 

did preserve the – this – you moved to dismiss this part icular count – 

 A I did. 

 Q – correct? 

 A Yes. 

 Q Okay.  And Jackson w as brought up? 

 A Yes. 

 Q Okay.  So you preserved that part icular issue for appeal? 

 A I said ex post facto, I believe. 

 Q Okay.  Ex post facto you did preserve that part icular issue on 

appeal? 

 A I believe I did. 

 Q Okay.  And you also preserved the issue of – at least based on the 

amended transcript of proceedings, you also preserved the issue of 

detrimental reliance, correct? 

 A I believe I did. 

 Q But you w ould agree w ith me that Jackson came out after any 

conversations or any kind of, at least in your w ords, agreements w ere 

reached? 
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  THE COURT:  It  w as decided December 6 th, 2012, just for the 

record. 

  MS. LEXIS:  Okay. 

  THE WITNESS:  Yes. 

  MS. LEXIS:  Okay. 

  THE COURT:  And the verdict w as October. 

  THE WITNESS:  Yes. 

  MS. LEXIS:  Okay, all right. 

  THE COURT:  October 15 th, 2012. 

  MS. LEXIS:  Okay. 

BY MS. LEXIS:   

 Q And at least now  w ith the amended transcript of proceedings, 

start ing on page 12, you pointed out to the Court on direct that  there w ere 

some statements that perhaps the Court w as under the understanding that it  

w ould be dismissed.  Do you see that? 

 A Yes.  I think the Court makes it  very clear that w e w ere told it  

w ould be dismissed.   

 Q Okay.  But you w ould agree w ith me that at least w hen that 

part icular statement w as made Jackson had not gone into effect yet, the 

init ial statement that it  w as going to be dismissed, w hich would’ve been in 

October during trial? 

 A I w ould agree that the law  changed. 

 Q Okay.  And certainly on page 14 the Court – do you have it  w ith 

you –   

 A Mm-hmm. 
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 Q – page 14?   

 A Mm-hmm. 

 Q Somehow , at least prior to that you requested transcripts; is that 

right? 

 A Yes. 

 Q Okay.  And the very end of page 14 the Court indicates, at least 

line 15 – 

 A Mm-hmm. 

 Q – but that’s probably all you w ant is to know  w hether there w as 

an agreement, okay, because I don’ t  recall that.  Do you see that? 

 A Yes.  I do see that. 

 Q Okay.  So, at least in terms of the Court ’s representat ions on w hat 

she understood the State’s posit ion to be, she didn’ t  recall w hether the State 

agreed or not? 

 A She did not recall the State’s posit ion.  She remembered her 

posit ion 

  MS. LEXIS:  Okay.  Court ’s brief indulgence. 

BY MS. LEXIS:   

 Q And I’m not sure if  I already asked this, but , to your 

understanding, you advised Mr. Grimes of the merger redundancy issue, 

correct? 

 A Yes.  

 Q Okay.  And at the t ime of your advice, you w ere advising him 

based on at least your understanding of the current state of t he law ? 

 A Yes. 
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 Q Okay.  And as you sit  here today, w as that an accurate statement 

of the law  as you understood it  back when you advised him? 

 A Yes.  You’ re asking me w hether, as I sit here today, I think I 

advised him correct ly about the – 

 Q Yes. 

 A Yes.  

 Q Yes. 

 A I think I advised him about the state of the law  at the t ime that it  

w as. 

 Q Okay.  And certainly you couldn’ t  have advised him of something 

that had not yet happened.  You couldn’ t  have foreseen this part icular 

change or alterat ion? 

 A I could not have foreseen it . 

  THE COURT:  Why w ould you think you w ould be ineffect ive 

then? 

  THE WITNESS:  I didn’ t  – I don’ t  think – 

  THE COURT:  I mean because in your memo you w rite, you think 

that you w ould be ineffect ive. 

  THE WITNESS:  No, so – 

  THE COURT:  I mean how  could you be effect ive w hen you’ re 

clearly – and you’ re advising your client based on w hat you believe the state 

of the law  to be before the Supreme Court issues the Jackson decision? 

  THE WITNESS:  So here’s w here my memo is based on. 

  THE COURT:  Okay. 

  THE WITNESS:  There’s some case law , Lafler and Frye – 
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  THE COURT:  Okay. 

  THE WITNESS:  – that say that if  w e incorrect ly advise a 

defendant, like w e tell him that he can – he can’ t  be adjudicated of the 

Battery, and then he is in fact adjudicated of the Battery and run 

consecutive, the way it  happened here, Lafler and Frye say that he is 

deprived of his rights under the Sixth Amendment to effect ive assistance of 

counsel.  And so I w asn’ t necessarily saying that – 

  THE COURT:  But you didn’ t  advise him w rongly. 

  THE WITNESS:  But I advised him of a thing that didn’ t  happen to 

him.  I – like, I agree w ith you.  I don’ t  think that I – I w asn’ t  trying to hurt 

him.  I didn’ t  do anything to – 

  THE COURT:  Of course not. 

  THE WITNESS:  Right. 

  THE COURT:  Of course not. 

  THE WITNESS:  But the state of the law  is that  he has a right to 

know  w hat can happen to him.  And so it  only goes one of – 

  THE COURT:  Regardless of w hat the current state of the law  is? 

  THE WITNESS:  Well, it  turns into either it ’s ex post facto or I w as 

supposed to know  about it .  It ’s one or the other, right?  If  I w as supposed 

to know  about it , then it  w asn’ t  ex post facto.  But if  I w asn’ t  supposed to 

know  about it , then how  is it  not ex post facto?  If  I could not have foreseen 

that the law  w as going to change in such a w ay, if  I w asn’ t  obligat ed to 

know  it , then how  can it  apply to him, w hich is w hy I put the memo the w ay 

I did?  Like I think it ’s ex post facto and I think it ’s fundamentally unfair to 

him in a due process violat ion, but if  it ’s not those things, then it  comes – it  
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falls on me.  It  has to be one or other because it ’s – it  doesn’ t  fall on him.  

That w as the point I w as trying to make in my memo.  He’s entit led to either 

the law  at the t ime he w ent to trial, or if  the Court f inds that Jackson w as 

the law  at the t ime that he w ent to trial, then I messed up by not telling him 

about it .  That w as w hat I meant in my memo. 

BY MS. LEXIS:   

 Q Okay.  But you couldn’ t  have told him about something that you 

didn’ t  know  about , correct? 

 A Right.  That’s w hy my posit ion w as it  w as ex post facto.   

 Q Okay, all right.  And so are you familiar w ith Calder vs. Bull, w hich 

outlines the four factors for ex post facto? 

 A From law  school. 

 Q Okay.  Because you state in your memo, to attempt to 

retroactively apply the new  harsher law  to Mr. Grimes is the very definit ion 

of ex post facto, and you stated that here. 

 A I did state that. 

 Q Okay.  Was that based on your research in considerat ion of Calder 

vs. Bull? 

 A Oh, I can’ t  remember if  I looked up Calder vs. Bull or not. 

 Q Okay.  Does this sound right?  Factor number one, every law  that 

makes an act ion done before the passing of the law  and which w as innocent 

w hen done criminal and punishes such act ion is ex post facto.  Would you 

agree w ith that? 

 A I w ould need to see the w hole opinion.  Like I w ould need to read 

the w hole opinion. 
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 Q Okay.  I mean it ’s a list  of factors or circumstances w here it  w ould 

be considered ex post facto. 

 A Okay. 

 Q It  w as in our brief.  Would you agree w ith me that w as part of  at 

least one of the factors? 

 A I w ould really need to read the w hole opinion.   

 Q Okay. 

 A Like, because I think – 

 Q Okay. 

 A – disagreeing on what the law  says is kind of w hat w e all do as 

law yers, right? 

 Q Okay.  Have you had an opportunity to look at the brief ing in this 

part icular case?  I don’ t  have the decision printed, but would you have any 

reason to disagree w ith w hat w as briefed by the State on page 6 of the 

State’s opposit ion to Defendant’s Motion to Correct Illegal Sentence f iled on 

September 23 rd, 2013? 

 A I have not review ed the brief ings from 2013 since 2013.  

 Q Okay. 

 A And I mean – I don’ t  mean to disrespect the State.  I’m not saying 

you guys, like, misrepresent.   

 Q Mm-hmm. 

 A I’m just saying, I think that intelligent people disagree on the law  

all the t ime.  That’s kind of w hat w e do as defense attorneys and 

prosecutors.  So I’m not going to agree w ith you on – 

 Q Okay. 
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 A – your brief ’s interpretat ion of the law . 

  MS. LEXIS:  Okay.  I don’ t  think it ’s actually – let me – 

  May I approach, Your Honor? 

  THE COURT:  Yeah. 

  MS. LEXIS:  We’re not actually – 

  THE COURT:  Sorry.  I didn’ t  mean to giggle.  Sorry.  

  MS. LEXIS:  – interpret ing.  It ’s page 6 of September 23 rd, 2013, 

f iling, the State’s opposit ion. 

  MR. RESCH:  So I’m just going to lodge an object ion to this; that 

there’s no foundation for this and it ’s not relevant.  The brief says w hat it  

says and she can say if  it  says it  or not, but she hasn’ t  been asked about the 

viability of these arguments going forw ard in the Motion to Correct Illegal 

Sentence. 

  THE COURT:  I’m not sure w here she’s going, so can I just see 

w here she’s going before I entertain your object ion? 

  MR. RESCH:  Okay, sure. 

  THE COURT:  Okay. 

  MR. RESCH:  Thank you. 

  THE COURT:  So, I mean, you’ re asking her to review  your brief? 

  MS. LEXIS:  Yes, Your Honor. 

  THE COURT:  Okay. 

  MS. LEXIS:  It  just outlines the four different factors.  She’s been 

speaking about ex post facto and her – 

  THE COURT:  Well, I don’ t  w ant her to have to give a – I don’ t  

w ant you to quiz her on – 
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  MS. LEXIS:  All right. 

  THE COURT:  – case law . 

  MS. LEXIS:  All right, all right. 

  THE COURT:  Okay. 

  MS. LEXIS:  All right. 

BY MS. LEXIS:   

 Q At least in your memo you indicated that you believed this to be 

ex post facto, correct? 

 A Yes.  And looking at – I mean looking at w hat you just show ed 

me, I probably w ould’ve thought it  was under prong – again, I don’ t  know  

that that’s the full opinion.  I don’ t  know  that that’s everything – 

 Q Mm-hmm. 

 A – but just w hat I saw  w as prong tw o. 

 Q Mm-hmm. 

 A If  you could read it  out loud.  Sorry. 

 Q Every law  that aggravates a crime or makes it  greater than it  w as 

w hen committed. 

 A Right.  I probably would’ve thought it  fell under that because at 

the t ime that it  w as commit ted it  w ould’ve been either an Attempt Murder 

w ith Use or a Battery w ith Use w ith Substantial, but now  after Jackson it ’s 

both.  So that aggravates it , so that , in my mind, w ould’ve been the ex post 

facto. 

  THE COURT:  Before Jackson you believe that  – 

  THE WITNESS:  That – 

  THE COURT:  – Count 3 w as a lesser included of Attempt Murder 
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based on w hat? 

  THE WITNESS:  Based on Salazar v. State. 

  THE COURT:  Not redundant?  I mean I’m – there’s a dif ference, 

in my opinion, between redundant convict ions and a true lesser included. 

  THE WITNESS:  Okay.  So I should clarify then. 

  THE COURT:  Okay. 

  THE WITNESS:  I thought it  w as both.  Based on Salazar, I think 

that – I believed that it  needed to be dismissed.  He couldn’ t  be adjudicated 

of both because it  w as both redundant and a lesser included.   

  THE COURT:  Okay. 

BY MS. LEXIS:   

 Q But you certainly wanted the jury to have the option of 

considering the Battery? 

 A Yes. 

 Q Battery w ith a Deadly Result ing in Substantial? 

 A Yes. 

  MS. LEXIS:  Court ’s brief indulgence. 

BY MS. LEXIS:   

 Q Did you advise Mr. Grimes of the potential penalty for Battery w ith 

Use of a Deadly Weapon Result ing in Substantial Bodily Harm? 

 A Yes.  Well, w e advised him of the 2 to 15. 

 Q Okay.  And then in violat ion of TPO, that w as another aggravator, 

correct? 

 A I don’ t  think – okay, so this w as the part that I w as – and it ’s 

been a really long t ime, so I don’ t  remember, but I thought it  – I thought it  
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w as a 2 to 15 is w hat w e advised him of.  

 Q Okay. 

 A That seems to be my recollect ion of the advisement. 

 Q Okay.  And so you w ere not aw are – you know  that he w as also 

charged w ith Burglary in Violat ion of TPO, correct? 

 A Yes.  And I think on the Burglary w e advised him that it  w as a  

– I w ant to say a – it ’s been a really long t ime.  I don’ t  remember the exact 

numbers – 

 Q A 1 to 10 but w ith a deadly w eapon – 

  THE COURT:  But you clearly advised him on the punishments for 

each offense, right? 

  THE WITNESS:  Yes.  Yes – 

  THE COURT:  Okay.  

  THE WITNESS:  – advised him on the punishments for each 

offense. 

BY MS. LEXIS:   

 Q Okay.  And did you advise him that, w hether it  be, you know , the 

Burglary or the Battery w ith Use of a Deadly Weapon Result ing in Substantial 

Bodily Harm count, certainly the Court had the ability and the discret ion to 

sentence him to consecutive or concurrent sentences as to those charges? 

 A So here’s w hat I remember.  I remember w e didn’ t  think he w as 

going to get convicted of the Burglary.  We w ere really surprised by the 

Burglary convict ion. 

 Q Okay. 

 A That w as actually the – 
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  THE COURT:  You – I’m sorry.  You didn’ t  think he’d be convicted 

of both Attempt Murder and the Battery? 

  THE WITNESS:  The Battery or the Burglary. 

  THE COURT:  Okay. 

  THE WITNESS:  We didn’ t  think he w as going to get convicted of 

the Burglary.  We were surprised he w as – 

  THE COURT:  The Battery or the Burglary?  You thought he’d be 

convicted of Attempt Murder? 

  THE WITNESS:  [No audible response.] 

  THE COURT:  Yes?   

  THE WITNESS:  Yes.  Yes.   

  THE COURT:  Okay. 

  THE WITNESS:  We did not think he w as going to be convicted of 

the Burglary because w e thought the evidence w as overw helming that he 

didn’ t  go there w ith the intention to hurt her.  

  THE COURT:  Okay. 

  THE WITNESS:  We w ere surprised by the convict ion and 

surprised that it  w asn’ t  reversed on insuff iciency of the evidence.  So I – I’m 

sure w e told him what the potential penalt ies w ere each for each charge, but 

I remember conversations of, realist ically, w e don’ t think you’ ll be convicted 

of the Burglary; the Battery is going to merge, so w hat w e’re really looking 

at is the Attempt Murder. 

BY MS. LEXIS:   

 Q Okay.  But my question w as:  did you advise him that the Court 

had the ult imate discret ion in considering – let ’s say he gets convicted of, 
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you know , mult iple counts, w hether it  be both the Count 1 and Count 3, but 

also the Count 2, that the Court had discret ion to at least adjudicate him 

guilty of – or to at least run the sentences concurrent or consecutive? 

 A Yes.  We definitely advised him of that. 

 Q Okay.  And in this part icular case – 

 A And to clarify, I didn’ t  tell him he w as going to get a not – like 

nobody told him he w as going to get  a not guilty on the Burglary.  That’s not 

w hat I’m saying, but w hat I’m saying is I know  that our focus w as the 

Attempt Murder.  That w as the conversation.  And I remember –  

 Q And that w as the top charge? 

 A And that w as the only charge that w e really thought w as viable.  

 Q Okay.  Excuse me.  I lost my thought, my train of thought here.  

Okay.  So you advised him, though, concurrent versus consecutive? 

 A Yes. 

 Q Okay.  And he seemed to understand that? 

 A Yes. 

 Q You indicated, in your memo at least, our advisements to him of 

the potential penalt ies is rendered w rong if  both counts are adjudicated. 

 A Mm-hmm. 

 Q And then you indicated that you w ould be rendered ineffective, 

correct? 

 A Mm-hmm. 

 Q Okay. 

  THE COURT:  Are those both yeses? 

  THE WITNESS:  Yes.  I’m sorry.  Yes. 
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  THE COURT:  Thank you. 

  THE WITNESS:  Yes. 

BY MS. LEXIS:   

 Q And I think w e’ve already talked about that he has a right – oh, 

excuse me – he has a right – that last paragraph starts w ith, Mr. Grimes has 

a right to be properly advised by counsel of the potential penalt ies he’s 

facing? 

 A Yes. 

 Q And you did that.  That’s w hat w e just w ent over, right? 

 A Well – 

 Q The potential penalties? 

 A We only did it  if  Jackson didn’ t  apply, but if  Jackson applied and 

Jackson w asn’ t  new  law , then w e didn’ t , right? 

 Q Okay.  But certainly you w ere – w hen you w ere advising him, at  

least your test imony today is, that he couldn’ t  be adjudicated of both, so he 

couldn’ t  be sentenced of both, but you advised him of the potential 

penalt ies, correct, the 2 to 15, as you test if ied to? 

 A Yes.  We advised him of the potential penalty of each individually.  

Yes. 

 Q Okay.  And it  said you didn’ t  object  – you didn’ t  – you said you 

w ould be ineffect ive because you didn’ t object to the verdict f orm at the 

t ime of the trial, but w e talked about that already; is that right?  You didn’ t  – 

you w anted Count 3 to be listed separately, or at least a decision w as made 

that Count 3 be listed separately and not as a lesser included, correct? 

 A I mean here’s the problem.  You keep asking – like it ’s – the 
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reading of Jackson matters, right?  Like if  you’ re asking me if  Jackson – I 

st ill believed Jackson w as new  law .  So I’m answ ering your questions as if  I 

believe Jackson w as new  law , but if  we’ re going to say Jackson w as not 

new  law  and that it  can apply to Mr. Grimes, then, no.  I did not – then that 

changes everything, right?  I didn’ t  properly advise him.  I didn’ t  object w hen 

I should’ve objected.  Like that changes everything. 

 Q Right, but w hat this really hinges on is you know ing about 

Jackson, and you couldn’ t  have know n about it  because the crucial t ime that 

w e’ re talking about, at least my questioning right now , was either before 

trial or during trial w hen Jackson didn’ t  apply? 

 A I – yes.  

 Q Okay. 

 A I agree w ith you.  I could not – my posit ion is I could not have 

know n about it  because – 

 Q All right, all right. 

 A – yeah. 

 Q And so w hen you put here that you did not object to the verdict 

form at the trial – at the t ime of the trial – 

 A Right. 

 Q – and asked for the Battery charge to be a lesser included of the 

Attempt Murder, you said that makes you ineffect ive? 

 A Here’s w hat I w as trying to – can I basically tell you the record I 

w as trying to ask him to make?  This is w hat I w as trying to ask him to tell 

the Court.  I w as trying to ask him to tell the Court to say, Judge, w hen w e 

w ent into this trial our understanding of the law  w as these tw o counts 
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cannot both be adjudicated.  We acted based on an understanding of the law  

that these tw o counts cannot be adjudicated.  We advised him of his 

potential penalt ies based on our understanding.  We acted w ithin the trial in 

failing to object to the verdict form based on that understanding.  We did all 

sorts of things based on our understanding of the law .   If  the Court is now  

going to say, you know  w hat, Jackson can apply retroactively and it ’s not ex 

post facto, then we did all sorts of stuff  w rong.   

  Now  do I think w e did all sorts of things w rong?  I don’ t , because 

I think that I advised him of the law  at the t ime of the trial.  But if  Your 

Honor’s going to say the law  – that I was w rong about the law  at the t ime 

of the trial – because it ’s only one of two w ays, right?  I w as right or I w as 

w rong.  If  I w as right , then it  shouldn’ t apply to him.  If  I w as w rong, then I 

w as ineffect ive.  That’s the record I w as trying to ask Mr. Hillman to make.  

 Q Okay.  I’m sorry.  Are you saying you didn’ t  object to the verdict 

form because you understood the current state of the law  w ouldn’ t  have 

required you to do so? 

 A Here’s w hat I’m saying.  Like here’s w hat I w as trying to get him 

to say.  What I w as trying to get him to say w as:  if  Jackson had come out 

midtrial I w ould’ve objected to that verdict form, absolutely.  If  Jackson had 

been the state of the – you know  w hat I mean?  Like it  – it  w asn’ t  an issue 

for me because in my mind there w as no other w ay this w as going to 

happen and everybody in the back – 

  THE COURT:  Well, you w ould’ve objected to the verdict form and 

it  w ould’ve been overruled because Jackson seems clear.  I mean I’m just 

w ondering.  So what?  Jackson comes out.  You object to the verdict form 
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and it  gets overruled, right? 

  THE WITNESS:  Well, I w ould’ve – I mean and it  depends on w hen 

Jackson came out, but you’ re right.  You’ re right.  It  w ould’ve made a 

dif ference based on w hat the situation w as, but Jackson hadn’ t come out at 

the t ime. 

  THE COURT:  Well, that ’s w hat I’m just saying.  You just said if  

Jackson w ould’ve come out and I knew  about it  I w ould’ve objected.  What 

good w ould that object ion have done?  It  w ould’ve been overruled.  

  THE WITNESS:  That’s a really good point.  I guess w hat I should 

say is my failure to object harmed him now  that Jackson came out. 

  THE COURT:  How ? 

  THE WITNESS:  Because had I objected – because Jackson hadn’ t 

come out at the t ime, had I objected and asked the Court to put it  as a lesser 

under Count 1, Your Honor w as ready and w illing at that t ime to do it .  We 

w ould’ve gotten that.  Count 3 w ould’ve been gone. 

  MS. LEXIS:  I think – I’ ll move on.   

  THE COURT:  Okay. 

  MS. LEXIS:  I think w e made a suff icient record on that one.   

BY MS. LEXIS:   

 Q And you didn’ t  handle the appeal, correct? 

 A I did not.  That’s correct. 

  MS. LEXIS:  Court ’s brief indulgence. 

  I have no more questions for this w itness.  Thank you. 

  THE COURT:  Any redirect? 

  MR. RESCH:  Just real brief.  Thank you.  
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REDIRECT EXAMINATION  

BY MR. RESCH:   

 Q Okay.  So if  the verdict w as on October 15 th, 2012, w hy not say 

goodbye to the jury and then make a record, something along the lines of 

w ell, Judge, are w e dismissing Count 3 now  or are w e doing it  at 

sentencing, something like that? 

 A I w ish I could tell you.  I just – I thought w e’d do it  at sentencing. 

 Q Are you in agreement – and I think you explained this, but just so 

w e’ re clear.  Do you believe that unforeseeability is a component of an ex 

post facto analysis? 

 A Yes. 

 Q And you’ve said over and over that the Jackson decision was 

unforeseeable to you? 

 A To me, it  w as completely unforeseeable.  We w ere f loored by it .  

 Q Now  are you in agreement that w ith regard to Count 3, ult imately , 

not only did the Court run it  consecutive but also a small habitual sentence 

w as imposed? 

 A That’s correct. 

 Q Okay.  So do you, as the trial attorney, f ind that to be prejudicial 

to Mr. Grimes? 

 A I mean – 

  THE COURT:  Of course she does. 

  MR. RESCH:  Okay.  Well, that ’s w hat w e’ re here to say. 

  THE WITNESS:  No offense but, yes.  Yes. 

  MR. RESCH:  Very w ell.  All right, nothing further.  Thank you. 
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  THE WITNESS:  Thank you. 

  THE COURT:  Any recross? 

RECROSS EXAMINATION  

BY MS. LEXIS:   

 Q Ms. Hojjat, going into trial you knew  that t he Defendant was 

subject to habitual adjudication, correct, or treatment? 

 A I don’ t  remember if  I knew .   

 Q Okay. 

 A I’ ll be honest, I don’ t  remember. 

 Q You don’ t recall him having tw o prior felony convict ions for DV 

related offenses? 

 A So here’s w hat I remember.  I remember seeing them on the PSI 

and they w ere from California and I remember – because you got to 

remember I w asn’ t  f irst chair on this case. 

 Q Mm-hmm. 

 A So I don’ t  know  w hat the original pretrial – like if  you have it  and I 

could see it , w hatever the pretrial service is, the original one, like that is 

done at the t ime of intake – 

  THE COURT:  But the State f iled a notice, right? 

  MS. LEXIS:  Yes. 

  THE COURT:  Okay. 

  MS. LEXIS:  I believe w e did.   

BY MS. LEXIS:   

 Q And also during – 

 A Did you f ile it  prior to sentencing? 
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 Q During discussions, at least  w ith the Defendant  and w hen he – do 

you recall the Defendant being canvassed as to w hether he w as going to be 

taking the stand in this case? 

 A Yes. 

 Q Okay.  And do you recall at that t ime that there w as a discussion 

concerning his two prior felony convict ions and w hether they w ould be 

raised or w hether he w ould be impeached w ith these prior felony 

convict ions? 

 A I don’ t  recall, but if  you’ re saying it  happened I don’ t  have a 

reason to doubt you. 

 Q Okay.  Ult imately he chose not to test ify – 

 A He did.  That’s correct. 

 Q – to your know ledge, correct? 

 A Yes. 

 Q All right.  So at some point did you or Mr. Hillman, to your 

know ledge, advise him of his potential adjudication under the small habitual 

criminal? 

 A I don’ t  remember.  And that’s w hy I’m saying I don’ t  remember if  I 

knew  about those felonies because I don’ t  remember doing it .  

 Q Okay. 

 A But if  w e knew  about the felonies then w e w ould’ve.  My pract ice 

is if  I know  that a person’s eligible I advise them alw ays.  I just don’ t  

remember that. 

 Q Okay.  Counsel asked you about why you didn’ t  raise that 

part icular – w hy you didn’ t  move to dismiss immediately after verdict.  
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 A Mm-hmm. 

 Q And I think w e’ re beating a dead horse, but I’ ll ask you one more 

t ime.  Adjudication w as the key term in this part icular – in that analysis, 

correct? 

 A I didn’ t  think I needed to do it  after the verdict. 

 Q Okay.  All right , and it  w as cognizable after a judge adjudicated 

him guilty of those charges? 

 A That w as my understanding. 

  MS. LEXIS:  Nothing further.  Thank you. 

  THE COURT:  Okay.  Can the – 

  MR. RESCH:  Nothing further. 

  THE COURT:  Thank you very much for being here. 

  THE WITNESS:  Thank you, Your Honor. 

  THE COURT:  And thanks for your test imony.  You may step 

dow n. 

  THE WITNESS:  Thank you, Your Honor. 

  THE COURT:  Do you have any further w itnesses? 

  MR. RESCH:  Yes.  Deborah Westbrook is here.  We’ ll call her 

next. 

  THE COURT:  Okay.  Because I think if  you do, it ’s 10 after 

12:00, w e’ re going to take a recess.   

  MR. RESCH:  Oh, okay.  Sorry. 

  THE COURT:  Okay. 

  MR. RESCH:  Yes.  She’s the last w itness. 

  THE COURT:  All right.  How  long do you think she’ ll take? 
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  MR. RESCH:  Fif teen minutes. 

  THE COURT:  Well, you say 15 minutes and then it ’s going to go 

tw o hours. 

  MR. RESCH:  Well, I w ill take 15 minutes.  There may be an 

addit ional – 

  THE COURT:  Right.   

  MR. RESCH:  – 15 minutes it  sounds like. 

  THE COURT:  So why don’ t w e recess for lunch.  And can you 

come back at 1:45? 

  MR. RESCH:  Okay, sure. 

  THE COURT:  Okay. 

  MR. RESCH:  All right, thank you. 

  THE COURT:  All right, thank you.   

  MS. LEXIS:  Thank you.   

 [Recess taken from 12:11 p.m. to 2:09 p.m.] 

  THE COURT:  You may call your next w itness. 

  MR. RESCH:  Thank you.   

  THE COURT:  Thank you. 

  MR. RESCH:  Debra Westbrook is here.   

  THE WITNESS:  Hello. 

  THE COURT:  Thank you for w ait ing, Ms. Westbrook. 

  THE WITNESS:  Oh, not a problem. 

  THE COURT:  I know  you w ere here this morning. 

  THE WITNESS:  Well, let ’s see.  I’ve never done this before.  I’m 

not sure – let ’s see.  I guess I can low er this so that I’m not – oh, w ait.  That 
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didn’ t  really w ork. 

  THE COURT:  Are you not comfortable in the chair? 

  THE WITNESS:  There w e go.  I just want to be – I w ant to have 

my knees underneath the – 

  THE COURT:  Sure, no problem.   

  THE COURT CLERK:  Please stand and please raise your right hand.   

DEBORAH WESTBROOK 

[Having been called as a w itness, being f irst duly sw orn, test if ied as follow s:] 

  THE COURT CLERK:  Thank you.  Please be seated.  Could you 

please state and spell your name for the record. 

  THE WITNESS:  It ’s Deborah Westbrook, D-e-b-o-r-a-h, Westbrook, 

W-e-s-t-b-r-o-o-k. 

  THE COURT CLERK:  Thank you.   

  MR. RESCH:  All right, thank you. 

DIRECT EXAMINATION 

BY MR. RESCH: 

 Q How  are you employed? 

 A I am an appellate attorney w ith the Clark County Public Defender’s 

Off icer. 

 Q How  long have you w orked there? 

 A I’ve w orked there since June of 2013. 

 Q I take it  you’ re licensed in Nevada? 

 A I am. 

 Q When w ere you licensed? 

 A I believe it  w as April of 2005 and before that I w as licensed in 
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Washington State in 2002. 

 Q Are you familiar w ith Bennett Grimes seated next to me? 

 A I am. 

 Q Now  you handled the appeal from his October 2012 trial; is that it? 

 A I did. 

 Q Okay.  Do you recall w hat he w as convicted of? 

 A He w as convicted of Attempted Murder w ith Use of a Deadly 

Weapon, a Burglary and I believe it  w as Battery w ith Intent to or w ith 

Substantial Bodily Harm w ith Use of a Deadly Weapon.   

 Q Okay, close enough. 

 A Yeah. 

 Q How  do you normally go about deciding w hat issues you want to 

raise in an appeal? 

 A So I read the entire record.  I look at, you know , w hat I think is 

going to be the strongest, w hat is going to have the likelihood of gett ing a 

reversal.  I look at how  the record w as preserved.  I research and review  the 

law  to see if  I have grounds for assert ing the issues w here there w ere 

object ions made.  You know  then I go through and I w ill make an outline, so I’ ll 

out line the entire case.  I go through and I outline the transcripts, and then I 

make separate notes of, you know , what I see are the main issues.  And then 

I’ ll go through and begin, you know , researching and w rit ing them and then 

cross off  things w hen – you know  if  the research doesn’ t support the issue that 

I w ant to raise, then I w on’ t raise it .  Those are some of the steps that I take.  

 Q Do recall requesting the transcripts in this case? 

 A I did not request the transcripts in this case because I actually came 
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into the off ice after the transcripts had already been requested.  I started in 

June of 2013.  The transcripts had been requested by my husband, David 

Westbrook, w ho was the original attorney of record for the appeal for Bennett 

Grimes.  And I’m aw are that w hat he typically does and what he did in this 

case w as he asked Carrie Connolly, w ho is our appellate team secretary, to go 

and ask for transcripts of every single – you know  every single court 

appearance that w as made, you know  the entirety of the transcript.   

  And then she w ould go prepare that, you know  the transcript 

request form.  He’d sign it .  It  w ould be submitted.  And that w as done in the 

case before I actually got the materials.  When I got the case I actually had the 

appendix.  She – what Carrie w ill do is, once she receives everything, she puts 

it  all into an appendix and the appendix is given to the appellate team attorney 

w ho is responsible for the case, and in that case it  w as transferred from him to 

me.    

 Q All right, so in this case all of the transcripts w ere ordered.  They 

just w eren’ t  ordered by you? 

 A Exactly. 

 Q Okay.  Do you remember how  many t imes the matter w as before 

the Court for sentencing? 

 A Tw ice. 

 Q Do you recall w hich attorneys handled those proceedings? 

 A So the f irst sentencing proceeding was handled by Nadia Hojjat and 

the second sentencing proceeding was Roger Hillman. 

 Q Are you generally aw are of a change in the law  relevant to Count 3 

of the verdict that took place after the verdict? 
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 A Yes, because I had spoken to Nadia at length about that issue.  

Actually, before I started review ing the transcripts I w as aw are of that issue 

and the Jackson case w hich is at issue.  That w as actually my husband’s case 

that he handled at the Supreme Court.  So I w as w ell aw are of the Jackson 

decision and the three of us all discussed it  at length before I had prepared the 

appeal. 

 Q All right.  So, generally speaking, that change in law , that w as 

something you knew  as part of the appeals process? 

 A As part of the appeals process, exactly. 

 Q Turning to the sentencing handled by Roger Hillman, w ere you 

aw are of any instruct ions to him from anyone at the Clark County Public 

Defender regarding how  he should argue issues concerning Count 3? 

 A Yes.  Nadia had sent me a copy of the email that she had sent to 

Roger the night before the sentencing, w here she had indicated to him specif ic 

object ions that he w as supposed to make, the specif ic record that he w as 

supposed to make on the ex post facto issue and on a detrimental reliance issue 

that had to do w ith fundamental fairness.  So I w as aw are that those 

arguments w ere supposed to be made the follow ing day. 

  MR. RESCH:  Do we have our exhibit  around here?  Thank you. 

  May I approach? 

  THE COURT:  You may. 

BY MR. RESCH:   

 Q I think it ’s actually Exhibit  1.  Is that the email that you’ re talking 

about? 

 A Yes.  So this – she had sent me an electronic version of this.  And 
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the Clark County archiving system actually began delet ing emails from our 

system.  Now  w e can only retain six months’  w orth of emails, so I no longer 

have the actual one that she sent me in 2013.  I w as able to f ind this by pulling 

the f ile and this w as, like, right on top. 

 Q Oh, okay.  And this is w hat she w anted Roger to do? 

 A This is w hat she w anted Roger to do. 

 Q Is this email something you w ould’ve review ed as part of your 

appellate process? 

 A It  w as.  It  w as. 

 Q What effect did it  have on your decisions in terms of how  to 

proceed w ith the appeal? 

 A Well, so, essentially, I w as aw are that this w as w hat w as supposed 

to have been argued at the sentencing and I w as also aw are of w hat, in fact, 

w as argued at sentencing on the f irst date and on the second date.   

  So going to the first date, I believe it  was the 7 th, February 7 th, 

Nadia came in and she had objected to the adjudication of Count 3.  And I 

believe the District Attorney at that t ime raised the Jackson case and said, you 

know , because of Jackson the District Attorney believed that he could be 

sentenced on both, Count 1 and Count 3.  And the Court wanted addit ional 

t ime to take that issue under advisement , so the issue w asn’ t f inally resolved 

until the next – you know  the next date, w hich is February 12 th, the day after 

this email w as sent.   

  I’m aw are that Roger during that hearing essentially conceded the 

ex post facto issue.  Based on my review  of the record, he indicated that he felt  

that if  not legally then pract ically there w as an ex post facto issue and 
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essentially agreed w ith the Court that the law  did not change because of 

Jackson, and then he advised the Court that it  w as okay at that point to 

sentence Bennett.  And in my view , he conceded the issue and made it  so that I 

could not raise ex post facto in the direct appeal.  

 Q All right, now  let ’s back up just one second.  How  did what’s 

described in the email dif fer from w hat Roger ended up actually doing? 

 A So in the email it  makes it  very clear.  I mean the email says, in 

terms of the case that Agnes is cit ing, w hich is the Jackson case, it  is ex post 

facto, as our trial had already concluded before this case w as published.  Thus, 

at the t ime that Mr. Grimes w as tried for his crimes the law  of the land w as 

that the Battery count must be subsumed by the Attempt Murder.  To attempt 

to retroactively apply the new , harsher law  to Mr. Grimes is the very definit ion 

of ex post facto. 

  What Roger needed to do at the hearing w as argue that legally 

there w as a change in the law ; that the law  w as dif ferent before Jackson and 

the law  w as dif ferent after Jackson in order to properly preserve that issue so 

that I could raise it  on appeal.  What ended up happening, he essentially set it  

up so that had I wanted to raise that , or had I raised that issue on appeal, the 

Supreme Court would have said you conceded this.   It ’s you conceded to the 

Court that it ’s not legally ex post facto.  It ’s only pract ically ex post facto and 

that makes us ineffect ive.  So, basically, w hat he argued w as that it ’s not really 

ex post facto; it ’s just that w e w ere ineffect ive.  And I did not feel that I could 

bring that issue to the Supreme Court in the state that it  was in.    

 Q All right.  And in terms of the detrimental reliance issue, and, again, 

I’m talking during the appellate process – 
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 A Exactly. 

 Q – w hat information w as available to you w ith regard to that claim? 

 A So I had talked to Nadia and she had advised me that, you know , 

she had spoken w ith the Court and that this w as something that all the part ies 

agreed and the Court agreed w as going to be dismissed and that had been 

discussed during the trial.  When I review ed the transcripts I did not see 

evidence of any kind of concession by the Court  as to that issue.  I didn’ t  see 

the evidence of that in the bare record that I had been given, you know , by our 

appellate team secretary.  There w as nothing in there that supported that, other 

than Nadia saying, yeah, w e discussed this and I think Roger mentioning, yeah, 

w e discussed this, but there w as nothing definit ive, the way that this email 

really spelled everything out. 

  So the decision w as made at that point.  You know  I talked to 

Nadia.  I talked to David.  I talked to How ard Brooks, w ho’s the head of the 

appellate team.  Both David and How ard agreed that the issue most likely had 

been conceded by counsel at that hearing and the best thing that w e could do 

w as bring the issue up again via the Motion to Correct an Illegal Sentence, 

because that w ould give the Court an opportunity to actually rule on the issue.  

  Because as I – you know , as I look back again at the transcript of 

that sentencing hearing, Roger didn’ t  ask the Judge to do anything.  Roger did 

not request relief in any form.  He didn’ t request that the charge or that that 

count be dropped.  He didn’ t  request that the count be dismissed.  He didn’ t  

request that there be no t ime associated w ith that count.  He didn’ t  actually ask 

for any relief from the Court.  So it ’s very dif f icult  to say on appeal that there 

w as an error by the Court w hen counsel didn’ t  ask for something to be done in 
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the f irst place. 

 Q Okay.  So w ith regard to w hat Roger argued then, do I have it  right 

that you – you did consider the arguments that he raised and rejected the idea 

that he had preserved this issue for review ? 

 A Exactly. 

 Q Did you give any thought to raising the issue for plain error review  

on direct appeal? 

 A So I didn’ t  think that the state of  the record – w ith w hat lit t le 

information w as in there, I didn’ t  think the state of record w ould be amenable 

to prevailing on that issue.  So had w e – my belief w as had w e raised it  the 

Supreme Court would’ve said you conceded this.  I mean, yes, you did use the 

w ords ex post facto and, yes, counsel at the previous hearing had objected to 

adjudication of Count 3.  In my experience, w ith the Supreme Court  they tend 

to – you know  they tend to notice when there have been – you know  w hat 

they see as concessions.  And I felt  that the Supreme Court w ould f ind that 

that w as a concession and that w e would not be able to prevail on the ex post 

facto issue.   

  As to the detrimental reliance issue, I didn’ t  feel that there w as 

enough in the record to actually show  how  w e relied because, I mean, there 

w ere comments, I believe, that Roger had made that he – w e did things – if  we 

w ould’ve done things dif ferently, I think he said, but he didn’ t  say w hat he 

w ould’ve done dif ferently.  So I felt  that the record w as incomplete in terms of 

the Supreme Court being able to say, oh, yes, this w as a harmful error because, 

you know , they would’ve – he w ould’ve done – counsel would’ve done x or y 

dif ferently.  So I felt that I needed to put the contents of this email into the 
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record and I needed to give the Judge an opportunity to actually consider it  and 

make a decision, and I felt  that that would be the best – that w ould be the best 

likelihood of a posit ive outcome for Bennett.  

 Q Okay.  And w hen you say the Judge in the record, you mean here 

and now ? 

 A I’m sorry? 

 Q Here and now  is w hen you w ant the Judge to consider this? 

 A Oh, as – yes, now  as w ell.  But in terms of w hy w e did it  as a 

Motion to Correct an Illegal Sentence, the – my intent in doing that w as to get 

the issue in f ront of Judge Leavit t  so she w ould have an opportunity to see 

exactly how  w e did rely, so she w ould see, you know , how  serious of an issue 

it  w as, because I didn’ t  feel that counsel had made that clear to her. 

 Q But did you give any thought  during the appellate process to the 

issue of w hether or not the ex post facto challenge to Count 3 w ould be 

outside the permissible bounds of a Motion to Correct Illegal Sentence? 

 A So, having spoken w ith David Westbrook, my husband, he actually 

had handled the Haney case, w hich w as also a Motion to Correct an Illegal 

Sentence case, he had raised constitut ional issues in that case, in addit ion to 

raising, you know , a statutory construction type issue.  And the Supreme Court 

w hen it  ruled, they did not say that it  w as improper, that it  w as an improper 

vehicle that he had used, so, and I’m not aw are of any case w here the Supreme 

Court has actually held in a published decision that you can’ t  use a Motion to 

Correct an Illegal Sentence as this type of – as a vehicle for this sort of thing.   

  There w as, like, 19 – there w as a 1970’s case, the Anderson 

decision, w here it  didn’ t  involve a facial invalidity.  It  involved a statute that 
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said you could sentence somebody to death, and then the Supreme Court 

overruled the death penalty.  And so there’s, you know , judicial authority that 

made the sentence illegal and the Supreme Court w as able to consider that.  In 

Haney, the interest ing thing there is there w as no facial invalidity in the Haney 

case.  Haney involved a couple of – you know  it  involved statutory 

interpretat ion and legislat ive intent.  And the Supreme Court , even though there 

may be dicta in the Edw ards case that says w e only look at facial invalidit ies, 

the Court actually w ent beyond that dicta in Edw ards in the Haney decision.  So 

w e felt  that w e w ere on solid ground in being able to do what w e did. 

 Q In the end, then w as the ex post facto issue actually raised on 

direct appeal? 

 A The ex post facto issue w as not raised on direct appeal.  No.  We 

chose to put it  into a Motion to Correct an Illegal Sentence.   

 Q Was that Motion to Correct Illegal Sentence, w as that granted or 

denied by the trial Court? 

 A It  w as denied by the trial Court, but w e don’ t know  the basis for 

the denial because I think the order w as – the order didn’ t make the basis clear.  

So w e don’ t know  if  the Court ruled jurisdict ionally or if  the Court ruled on the 

merits. 

 Q Did you appeal the denial of that order? 

 A We did. 

 Q Okay.  And w hat was the result  from the Nevada Supreme Court? 

 A The Nevada Supreme Court ironically cited Haney and said that w e 

w ere jurisdict ionally barred and – 

 Q So ex post facto w as not a claim that they could consider as part of 
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a Motion to Correct Illegal Sentence? 

 A That’s w hat they found, but I don’ t  – you know  had I st ill been on 

the appeal at that point , I probably would’ve petit ioned for a rehearing and 

asked them to reconsider the Haney issue.  

 Q All right.  I gather you perhaps st ill disagree w ith their conclusion, 

but they are nonetheless the f inal w ord on Nevada law  issues? 

 A They are, but, again, there’s been no published Supreme Court 

decision that says you can’ t  – that holds that you cannot do w hat w e did. 

 Q All right, and let ’s go back to just a mere month ago.  Did you 

recently become aware that there w as a discrepancy in one of the transcripts 

that you used as part of your review  of this appeal? 

 A  I did. 

 Q All right, can you explain w hat you learned? 

 A So I learned that – Nadia had been assuring me up and dow n that 

she had had a conversation w ith the Court, w here the Court had said, I w ill not 

adjudicate on Count 3, I w ill not adjudicate on Count 3, and I didn’ t  see it  

anyw here in the record.  It  didn’ t  exist in the record, as far as I w as concerned, 

and then somehow  a month ago the court recorder transcribed an addit ional 

transcript of – apparently there w as a recall of the case on the same day as one 

of the transcripts that w e had requested and during that recall the Court had 

indicated that it  had told the part ies it  w as going to get rid of Count 3 mult iple 

t imes. 

  THE COURT:  I’m not sure that that’s w hat the transcript says. 

  MS. LEXIS:  No. 

  THE COURT:  But –    
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  THE WITNESS:  Okay.  That’s w hat I –  

  THE COURT:  Right. 

  THE WITNESS:  That’s how  I – 

  THE COURT:  I mean – 

  THE WITNES:  That ’s how  I read it . 

  MR. RESCH:  All right, let ’s take a – start ing on this – 

  THE COURT:  I think I agreed w ith her.  If  you said I said it , then I 

believe you that I said it .   

  MR. RESCH:  Okay.  Let’s make sure we’ re all on the same page. 

  THE WITNESS:  Okay. 

  MR. RESCH:  May I approach and – 

  THE COURT:  But I also asked her to get the transcript in order to 

show  me because I did not have any recollect ion of it . 

  MR. RESCH:  All right, may I approach?  She – 

  THE COURT:  Sure. 

  MR. RESCH:  Okay.  Sorry.  She – 

  THE WITNESS:  Yeah.  I don’ t  have it  in front of me. 

  MR. RESCH:  She doesn’ t have it  in front of her. 

  THE WITNESS:  Thank you. 

BY MR. RESCH: 

 Q All right, so w ith Exhibit  2 in front of you, is that , in fact , the 

amended transcript that you w ould’ve review ed approximately a month ago? 

 A Yes, it  is. 

 Q Okay.  How , if  at all, w ould w hat you have there as Exhibit 2 have 

affected your decision-making during the appeals process? 
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 A So it  w ouldn’ t  have changed my argument on ex post facto, but it  

w ould have allow ed me to raise a detrimental reliance and fundamental fairness 

argument on direct appeal.  

 Q And how  is that? 

 A Given the representat ions of the Court in this document or how  I 

interpret w hat the Court said, I feel that I w ould’ve been able to argue to the 

Supreme Court that there w ere assurances that Count 3 would be dismissed 

and that w e relied on those. 

 Q Okay.  If  I w ere to ask you to turn to page 12, w here the so-called 

new  stuff  is, are there specif ic port ions of the transcript follow ing that that 

w ould be relevant to that issue? 

 A So from line 19 – beginning at line 19, w here Ms. Hojjat says, Your 

Honor, I believe that this issue of the – w hether he could be adjudicated of 

Count 3 or not was discussed on the record during the case, and so I w anted to 

order the transcripts of the case and perhaps request it  – The Court:  Oh, I’m 

sure it  w as, and I’m sure I said that it  would be dismissed, okay?  Ms. Hojjat:  I 

believe so, and so I w anted to order the transcripts for – The Court :  But you 

can’ t  hold me to that if  there’s case law  that says dif ferently.  I agree w ith you.  

I am – I absolutely am sure I said it .  Ms. Hojjat:  Okay.  The Court:  So I don’ t  

think you need a transcript to prove that I said it .   Ms. Hojjat:  Very w ell, Your 

Honor.  The Court:  Because I’m pretty sure I said it .  Ms. Hojjat:  Thank you, 

Your Honor.  The Court:  Okay.   

  And then I don’ t know  if  there’s anything else.  I think that that – 

that w as the main port ion that I w ould’ve been relying on.  

 Q All right.  And as the appellate, the portion that you just referred to 
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w ould’ve been suff icient , in your view , to preserve the issue of detrimental 

reliance to be raised on direct appeal? 

 A Exactly.  And the – it ’s the fundamental fairness, due process 

argument that w as raised in the Motion to Correct an Illegal Sentence as the 

f inal issue.  I could’ve – I feel that that port ion of the transcript w ould’ve 

enabled me to make that argument more persuasively to the Supreme Court in a 

direct appeal. 

 Q But w ere you aw are w hile the appeal was ongoing that this port ion 

of the transcript was missing? 

 A I w as not. 

 Q And just so w e’ re clear, w hen – you f irst learned that a month ago, 

or w hen did you first learn that? 

 A I f irst learned that this port ion of the transcript w as missing a 

month ago w hen the court recorder f iled an errata and then submitted the 

amended transcript.  We had actually received a cert if icate from the court 

recorder around the t ime that the appeal w as f iled stat ing that all the requested 

transcripts had been produced.  So, you know , w e had relied on the 

representat ions that w e received from the court recorder that w e had 

everything.   

  MR. RESCH:  All right, I’ ll pass the w itness at this t ime.  Thank you. 

  THE COURT:  Cross-examination. 

  MS. LEXIS:  Thank you. 

CROSS-EXAMATION 

BY MS. LEXIS: 

 Q Good afternoon. 
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 A Good afternoon. 

 Q I’m not as familiar w ith the record, so let me start out by asking 

you:  w as the detrimental reliance, fundamental fairness, or due process 

argument that you’ve been talking about, w as that raised in the Motion to 

Vacate – 

 A Correct the Illegal Sentence? 

 Q – Correct Illegal Sentence? 

 A It  w as.  That w as, like, the last page of it , I think. 

 Q Okay.  I thought I read that somew here.  Okay.  So you read the 

entire record? 

 A Uh-huh. 

 Q Okay.  And is that a yes? 

 A Yes. 

 Q Okay. 

 A Sorry. 

 Q And as, you know , the appellate attorney assigned to this part icular 

case, you, as you indicated on direct examination, looked for the strongest 

arguments that would have perhaps caused a reversal? 

 A Correct. 

 Q Okay.  And you also looked up preservation, w hich you talked about 

on direct examination; is that right? 

 A Correct. 

 Q And also researching? 

 A Yes. 

 Q Okay.  And after doing all of that – and correct me if  I’m w rong.  
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You w ere aw are of the detrimental reliance issue, w hether it  w as on the record 

or not, as w ell as the ex post facto issue, prior to you w orking on the appeal; is 

that right? 

 A Yes. 

 Q Okay.  And you had spoken w ith Ms. Hojjat, part icularly about the 

detrimental reliance issue concerning the record and all that stuff , prior to 

w orking on the appeal, right? 

 A I had. 

 Q Okay.  And ult imately you decided not to raise those tw o issues in 

the actual appeal; is that right? 

 A That’s correct. 

 Q But it ’s not like those issues w ere just, you know , kind of pushed to 

the side and not follow ed up w ith.  Would you agree w ith me? 

 A I w ould agree.  Yeah.  I w as actually draft ing both the appeal and 

the Motion to Correct an Illegal Sentence at the same t ime. 

 Q Okay.  So, fair to say, you chose – based on preservation, research, 

everything that you understood about the record, you chose the strongest 

arguments for appeal; is that right? 

 A That’s correct. 

 Q And chose w hat you thought w ould be a viable option in terms of 

raising the issue.  You chose to raise the detrimental reliance issue and the ex 

post facto issue on a Motion to Correct Illegal Sentence? 

 A That’s correct. 

 Q Okay.  And that kind of gave you two bites at the apple essentially.  

I mean you got to – w ell, it  got you to at least raise more issues than you 
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w ould’ve been able to raise on direct appeal? 

 A I could have requested that the Court, you know , grant me full 

brief ing had I w anted to put them both in the appeal. 

 Q Okay. 

 A But I didn’ t  feel that I could raise the issues on direct appeal 

because of the concession that had been made by Roger and because the 

record didn’ t  have enough to support the detrimental reliance argument at that 

point. 

 Q And so for those reasons, you thought that w as the w eaker – 

w eaker arguments, correct? 

 A In terms of the direct appeal, yes. 

 Q Okay.  And it  w ould not have had a likelihood of success, compared 

to the other issues that you felt  w ere stronger? 

 A On the state of the record at the t ime, I didn’ t  feel that it  would – 

those – that those issues w ould have been successful on direct appeal.  

 Q Okay.  And so did you – did you draft the Motion to Vacate the 

Illegal Sentence? 

 A I did.  I drafted it  init ially w ith input from Nadia.  We sent drafts 

back and forth and she eventually signed her name to it . 

 Q Okay.  And so is it  your opinion, as you sit  here today, that that 

issue – at least as w e stand here today that issue – those – both those issues 

w ere fully briefed and lit igated? 

 A I feel that w e presented those issues to the Court.  I don’ t  know  to 

w hat extent they were actually considered, on the merits or jurisdict ionally.  So 

I don’ t  know  the answ er to that. 
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 Q Okay.  But w ere they briefed suff iciently? 

 A I believe they – the only thing I w ould add is the new  – there’s that 

new  transcript, w hich I w ould w ant to have.  You know  for this issue to be fully 

briefed, it  w ould need to take into account the statements that w ere made on 

the record in that missing transcript. 

 Q Okay.  But raised? 

 A Correct. 

 Q Certainly.  And argued.   

  You’ re familiar w ith the transcripts from the actual argument? 

 A I am. 

 Q I believe it  w as Mr. Westbrook – 

 A Yes. 

 Q – that argued it  w ith Mr. Burns.  You’ re familiar w ith that? 

 A Yep, I am 

 Q Okay.  Certainly arguments by both sides, lengthy arguments? 

 A Yes. 

 Q Okay.  And concerning the Motion to Correct the Illegal Sentence, 

ult imately that w as denied by this Court? 

 A It  w as. 

 Q Okay.  And it  w as appealed? 

 A It  w as. 

 Q All right.  And ult imately the Nevada Supreme Court aff irmed Judge 

Leavit t ’s denial of that motion, right? 

 A It  did. 

  MS. LEXIS:  Okay.  Court ’s brief indulgence.   
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BY MS. LEXIS: 

 Q When you started your appeal or before you w rote the appeal, f iled 

the direct appeal in this part icular case, you w ere already aw are of the change 

in the law ; is that right? 

 A I w as.     

 Q Or the clarif icat ion of the law ? 

 A The change. 

 Q You had spoken w ith Ms. Hojjat? 

 A I had. 

 Q Okay.  And so at that point, based on the holding in Jackson, did 

you say this on direct examination, that also changed your assessment as to 

w hether or not that w ould have been a – that should’ve been an issue that you 

w ould’ve raised on direct appeal, the likelihood of success on that issue, given 

the Jackson decision? 

 A So the only reason I did not feel that that issue had a likelihood of 

success w as Roger’s representat ions on the record; otherw ise I felt  that it  w as 

a strong issue.  

 Q Okay.  And I’m sorry.  Do you have the sentencing transcript  

from – 

 A The amended transcript of proceedings, February 7 th, Exhibit 2? 

 Q Do you have the one from February 12 th? 

 A I do not – 

 Q Okay. 

 A – not in front of me. 

  MS. LEXIS:  Has it  been admitted? 
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  MR. RESCH:  No. 

  MS. LEXIS:  Okay.   

  MR. RESCH:  I didn’ t  show  – 

  THE COURT:  Do you w ant it? 

  MS. LEXIS:  I have one.  I can – 

  THE COURT:  Pardon? 

  MS. LEXIS:  I have one. 

  THE COURT:  Oh, okay. 

  MS. LEXIS:  May I approach your clerk? 

  THE COURT:  Sure.  

  MS. LEXIS:  Thank you. 

[Off-record colloquy betw een the Court and clerk] 

BY MS. LEXIS: 

 Q And w hile w e’ re marking the exhibit  as State’s Exhibit  1 –  

  THE COURT CLERK:  Is that okay? 

  THE COURT:  It ’s okay.  All our exhibits are numbers today. 

[State’s Exhibit  1, Admitted] 

BY MS. LEXIS: 

 Q When you say that you believe Mr. Hillman had conceded the issue 

of both ex post facto and also detrimental reliance – 

 A He didn’ t  raise detrimental reliance.  He only – my reading of the 

record is that he conceded ex post facto by telling the Court  that if  not legally 

then it ’s pract ically ex post facto, and then he said, and what that makes us – 

that makes us ineffect ive – 

 Q Okay. 
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 A – in effect  that makes us ineffect ive. 

 Q Okay. 

 A So those statements, to me, indicated that he did not believe in the 

legal merits of the argument; that he only believed in the pract ical effect of the 

argument and he agreed w ith the Court – w ith the Court ’s assessment that 

Jackson did not create a new  rule.  And that’s how  I understood the record that 

he had made. 

 Q Okay.  I – okay.  So you remember him saying, it  seems to be ex 

post facto, to me, if not pract ically?  Do you remember him saying that? 

 A I do. 

 Q Okay.  And he also talked about how  he spoke w ith the Defendant .  

And at the very end of that paragraph, if  I could approach – 

 A Sure. 

 Q – page 2, do you recall Mr. Hillman then saying, and if  I remember 

correct ly, w hen w e w ere sett ling jury instruct ions in chambers, w e talked 

specif ically about Count 3 merging?  Do you remember that? 

 A I do see that. 

 Q Okay.   

 A But it  doesn’ t  say that he – you know  that there w as any steps 

taken in reliance on that. 

 Q Okay. 

 A It  w as just a discussion that w as had. 

 Q Okay. 

 A It  doesn’ t  – it  didn’ t – to me that w as not suff icient to establish a 

detrimental reliance argument. 
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 Q Okay.  But that w as mentioned, right? 

 A It  w as. 

 Q Okay.  And ult imately on February 12 th, 2013, the Court heard 

arguments from both sides and ult imately w ent forw ard w ith sentencing? 

 A Yes. 

 Q Okay.  And there’s actually another part of this transcript  w here 

Judge Leavit t  asks Mr. Hillman, I mean – it ’s on page 4, line 10 – I mean you 

agree that I have to sentence him f irst?  And Mr. Hillman said, correct. 

 A Exactly. 

 Q Okay.  And you read that as a concession? 

 A That w as also – yeah.  He conceded that the Court couldn’ t 

address w hether he w as ineffect ive, couldn’ t  address – he didn’ t  actually ask 

for any relief.  He just said, go ahead and sentence. 

 Q Okay.  Were you aw are of Ms. Hojjat and Mr. Hillman’s posit ion 

that this part icular issue couldn’ t  really be challenged until after the Defendant 

had been found guilty of both Counts 1 and 3 and prior to or as the Court w as 

about to adjudicate the Defendant guilty of Counts 1 and 3? 

 A I’m not sure I understand the question. 

 Q Okay. 

 A I – 

 Q Would you agree w ith me that this part icular issue, w hether it  w as 

ex post facto, it  w as not a cognizable issue until the jury returned a verdict of 

both counts and then the Court subsequently tried to adjudicate him guilty of 

both counts? 

 A I – honestly, I don’ t know .  I don’ t  know  the answ er to that.  
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 Q Okay.  Let me phrase it  a lit t le more simply.  Adjudication would 

have been necessary, meaning sentencing – 

 A Correct. 

 Q – prior to being able to truly challenge the sentence on a Judgment 

of Convict ion.  Would you agree w ith me? 

 A Yeah.  I mean you can’ t  f ile a Motion to Correct an Illegal Sentence 

until after the – you know  until after there’s a JOC. 

 Q Correct.  And in this part icular case you, as the attorney – 

 A Correct. 

 Q – appellate attorney, thought that the relief from the denial of Mr. 

Hillman and Ms. Hojjat ’s motion to dismiss at sentencing, you thought – you 

sought relief under a Motion to Correct the Illegal Sentence, correct? 

 A Yeah.  They didn’ t  – I don’ t  believe they made a motion to dismiss 

at any point. 

 Q Okay.  Are you familiar w ith – there w ere tw o sentencing dates. 

 A Right.  She objected, but she didn’ t  move to dismiss anything.  

  MS. LEXIS:  Court ’s brief indulgence. 

  THE WITNESS:  And I think you’ re looking for page – w hat page 9, 

line 9? 

BY MS. LEXIS: 

 Q Okay.  So you were looking for actual statements moving to 

dismiss? 

 A Exactly.  There w as no motion to dismiss made at either of those 

hearings. 

 Q Okay.  But maybe w e’ re mincing w ords here, but on page 10 she 
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says, w e are actually object ing to adjudication of Count 3 in this case.  Do you 

see that? 

 A I do. 

 Q Okay. 

 A I’m aw are of that. 

 Q Okay.   

 A But she didn’ t  mention ex post facto. 

 Q Okay.  Okay.  Regardless of the reason for not raising the ex post 

facto rule, as w e, you know  – or the ex post facto alleged violat ion in the direct 

appeal – did you also indicate on direct  examination that you didn’ t  believe 

there w as, for w hatever reason, a reasonable probability of success on appeal, 

given that issue? 

 A Based on the concession, I didn’ t believe that there w as a 

reasonable likelihood of success. 

 Q Okay.  So you made a call, reading the transcripts and you read Mr. 

Hillman’s statements as a concession?  

 A I did. 

 Q And you also stated on direct examination that you felt  the Motion 

to Correct Illegal Sentence w as the appropriate venue, being t hat Judge Leavit t 

w as most familiar w ith both the facts and the init ial raising of the issue during 

sentencing? 

 A I don’ t  know  if  that ’s the reason I gave, but I agree w ith that.  

 Q And so is it  your test imony that you don’ t  believe this Court 

considered that Motion to Correct Illegal Sentence on the merits? 

 A Honestly, I don’ t  know  w hat the basis for the Court ’s decision w as, 
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since it  w asn’ t  spelled out for the part ies.  So I can’ t  speak to that.  

 Q Did your reply actually argue facial invalidity of the sentence? 

 A We did. 

 Q On direct examination w hen you said you felt  you w ere on solid 

ground in f iling the Motion to Correct Illegal Sentence, w hat did you mean? 

 A I felt  that it  w as a – that w as a proper vehicle, you know , to raise 

that issue, since relief hadn’ t previously been requested of the Court on that – 

on the basis of ex post facto and detrimental reliance.  I felt  that w e could do 

so via the Motion to Correct an Illegal Sentence.  And the reason I felt  that w as 

because, you know , my husband had successfully done so in Haney and he 

advised me he w as able to do that in several other cases. 

 Q Okay.  So you had a reasonable basis or – to believe that that w as 

the proper avenue for raising this issue? 

 A Yes. 

 Q And, in fact, raised it? 

 A I did. 

 Q And then appealed the denial of that part icular motion – 

 A That’s correct.  

 Q – to the Nevada Supreme Court?  Okay. 

  Now  are you familiar w ith the actual claim by Mr. Grimes in his 

supplemental Petit ion for Writ  of Habeas Corpus alleging ineffect ive assistance 

of counsel or appellate counsel for not challenging the sentence or for 

challenging the sentence via Motion to Correct Illegal Sentence?  I mean that’s 

the basis upon w hich he is challenging your effect iveness.  You’ re aw are of 

that, right? 

AA 1239



 

 103 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 A Correct. 

 Q Okay.  But today your test imony is that you felt  that w as – the 

Motion to Correct Illegal Sentence w as the appropriate avenue for raising ex 

post facto and detrimental reliance, given the state and totality of the record? 

 A That’s correct. 

  MS. LEXIS:  Okay, nothing further.  Thank you. 

  THE COURT:  Any redirect? 

  MR. RESCH:  Thank you. 

REDIRECT EXAMINATION 

BY MR. RESCH: 

 Q All right, just put this in Strickland terms – 

 A Okay. 

 Q – but for Roger’s ineffect iveness w hen it  came to preserving the ex 

post facto issue for direct appeal, w ould you have raised it  on direct appeal? 

 A Had he made the record that he w as supposed to make, as 

demonstrated in Exhibit  1, I w ould have raised it  on direct appeal.  

 Q Is that also because you – you w ould’ve raised it  because you 

thought it  had a reasonable chance of success? 

 A Yes. 

  MR. RESCH:  Nothing further.  Thank you. 

  THE COURT:  Any recross? 

RECROSS EXAMINATION 

BY MS. LEXIS:  

 Q Didn’ t  you state on direct examination that it  – something about it  

w ouldn’ t  have changed your brief ing of ex post facto, meaning you w ouldn’ t 
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have raised that part icular issue on direct appeal anyw ay? 

 A So w hat I’m saying is:  had Roger made the record that he w as 

supposed to make, as set forth in the email, I w ould not have needed to in 

effect resurrect the issue via a Motion to Correct an Illegal Sentence.  The issue 

w ould’ve been properly preserved had he said w hat Nadia asked him to say in 

this email. 

 Q Okay. 

 A Then I could’ve – then it  w ould’ve been fully preserved.  I could’ve 

raised it  on direct appeal w ithout any issues. 

 Q Okay.  I guess I misunderstood you, because I have down in my 

notes that it  w ouldn’ t  have changed – it w ouldn’ t  have changed your challenge 

for ex post facto because you thought ex post facto, that  issue could be – you 

w ere on solid ground in raising that issue on a Motion to Correct Illegal 

Sentence? 

 A I w ouldn’ t  have needed to f ile a Motion to Correct an Illegal 

Sentence.  I w ould’ve been able to put it  all in the direct appeal had Roger not 

conceded it  at sentencing and had he also made the record that he w as asked 

to make. 

 Q Right.  But you would st ill agree w ith me that , even as you sit  here 

today, you believe the Motion to Correct Illegal Sentence is an appropriate 

venue – avenue for challenging that part icular issue? 

 A I could have, but there’s no – there w ould’ve been no reason to do 

that because the issue – had he already said to the Judge, dismiss Count 3 

because of ex post facto, I w ouldn’ t  need to f ile a Motion to Correct an Illegal 

Sentence.  That would have been taking – trying to take a second bite at the 

AA 1241



 

 105 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

apple because the Court w ould’ve already been asked to do something based 

on the ex post facto basis.  Then it  w ouldn’ t  have – it  w ould have made no 

sense to f ile a Motion to Correct  an Illegal Sentence had the record been w hat it  

w as supposed to be. 

 Q Okay.  Is it  your believe or is it  your testimony that the ex post 

facto issue and detrimental reliance issue w ere properly preserved in the District 

Court, such that you had – you preserved it  for a Motion to Correct Illegal 

Sentence, but it  wasn’ t  properly preserved on a direct appeal? 

 A So w e needed to give the Judge a chance to rule.  I mean before 

you can really raise an issue to the Supreme Court you need to give the Judge a 

chance to issue a ruling, and I did not feel that Roger gave the Court a chance 

to do w hat it  needed to do on this matter by – through his concession.   

 Q Which w as w hat?  Do – 

 A That Jackson didn’ t change; that Jackson just told us w e w ere 

doing it  w rong before and he agreed that it  w asn’ t  a new  law  and that he 

agreed that it  just meant w e w ere ineffect ive.  He never actually said to the 

Court, hey, these are the reasons w hy Jackson changed the law , the w ay w e 

w ent through in the brief ing.  The Court never got any kind of brief ing or any 

kind of explanation until w e f iled the Motion to Correct an Illegal Sentence.  

That w ould’ve enabled the Court to actually look at it  step by step under the 

factors that you look at to decide if  something is ex post facto.  That w as never 

presented to the Court and the Court needed to see that.  But had he raised 

that issue properly at the sentencing hearing, there w ould’ve been no need to 

do that and I could’ve taken it  straight up.  

 Q Okay.  But I guess my question is:  the mentioning of it  by Mr. 
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Hillman, ex post facto and a lit t le bit  about the detrimental reliance, you felt  

that w as enough of a record, such that you could now  challenge it  by w ay of a 

Motion to Correct Illegal Sentence? 

 A I don’ t  think there needed to have been anything in the record to 

challenge it  by a Motion to Correct an Illegal Sentence because you can raise 

that at any t ime. 

 Q After sentencing? 

 A After sentencing. 

 Q Okay.  Which is w hat the Court ult imately – w hat you view ed as a 

concession, w as the Court asking, w ould you agree w ith me that I have to 

sentence him f irst before w e can truly ferret out this issue?  I mean isn’ t  that 

w hat that transcript says? 

 A That talks about ineffect iveness, as far as I understood, but. 

 Q I mean it  w as – it ’s Mr. Hillman’s – w ell, let me ask you this.  

Would you agree that in order to raise ineffect ive assistance of counsel he 

w ould have to be sentenced f irst and go through the proper post -convict ion? 

 A Absolutely. 

 Q Okay.  And before a Judgment of Convict ion, w hich w ould lay out a 

sentence, can be appealed, of course, he has to be adjudicated guilty.  Would 

you agree? 

 A Correct. 

 Q Okay.  And thus before you can f ile a Motion to Correct an Illegal 

Sentence or an alleged illegal sentence he w ould have to be adjudicated? 

 A Correct. 

 Q And that’s sentenced, right?  Yes? 
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 A Yes. 

  MS. LEXIS:  Okay.  I have nothing further.   

  THE COURT:  Any other questions for this w itness? 

  MR. RESCH:  Nothing further.  Thank you. 

  THE COURT:  Thank you very much for being here. 

  THE WITNESS:  Thank you. 

  THE COURT:  Thank you for your test imony.  You may step dow n 

and you are excused.  

  Do you have any further w itnesses? 

  MR. RESCH:  No further w itnesses.  Thank you. 

  THE COURT:  Okay.  Do you w ant to argue? 

  MR. RESCH:  Yes, sure. 

  THE COURT:  Sure.  Go ahead then. 

  THE WITNESS:  I was about to w alk out. 

  THE COURT:  Thank you. 

  MR. RESCH:  Yeah, thank you.   

CLOSING ARGUMENT  

BY MR. RESCH: 

  All right, so you’ve heard our evidence.  I think there’ s a lot going 

on here and, w ell, it ’s a real Perry Mason moment w ith this transcript.  I’ve 

never had anything like that happen before.  And it  made me think back to the 

insurance defense days w hen you w ould be able to bill for insuring the accuracy 

of a transcript.  Well, maybe there’s some value in that beyond just generating 

income.  This is the kind of thing that could’ve been detected if  somebody had 

compared the minutes to w hat w as actually received.   
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  Now , nonetheless, I fully accept that there is a cert if icate from the 

court reporter that says w e gave you all the transcripts.  And so perhaps it ’s 

reasonable to rely on that, but w hat it  could do for us is say, w ell, the reason 

this w asn’ t raised on direct appeal is because it  couldn’ t  have been.  There w as 

an impediment and it ’s the fact that this transcript is missing, w hich contains 

some really important information in terms of Nadia’s arguments regarding 

Count 3.  Now  that w e have it , everything is view ed in the fullest light possible 

and it ’s sort of a Hallmark reason for why w e should even have an evidentiary 

hearing.  It ’s really great that that kind of thing can come out now .   

  Now  that it  has, I feel like the w hole thing is w rapped in this lit t le 

bit  of theatre of the absurd type conduct.  There’s so many mistakes to go 

around that maybe w e don’ t even approach it  as saying any one person w as 

part icularly ineffect ive.  We certainly have accumulat ive error claim before the 

Court and it  could pertain to Count 3.  Nadia and Roger, okay.  There’s this 

great meeting in chambers and it  sounds like from the record and the record 

that w e have, and I am not one to say, look, Judge, you’re bound by your 

comments.  I mean but there’s certainly some indications in the record – 

  THE COURT:  But I just w ant to make sure that the record is clear.  

You don’ t believe that I can dismiss a count – I mean I’m not the charging 

authority – that the State is not in agreement w ith.  I have no authority to 

dismiss any charges. 

  MR. RESCH:  Okay.  Here – 

  THE COURT:  I mean you agree w ith that, right? 

  MR. RESCH:  Here’s w hat I believe – sure –  

  THE COURT:  Okay. 
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  MR. RESCH:  – that you could have this meeting in chambers and 

everybody could say, hey, Count 3 is redundant, so w hat are w e going to do 

w ith it?  Oh, yeah, w e’ ll dismiss it  after the case is over.  Okay.  And 

everybody sort of informally agreed to that.  What w ould’ve been great is for 

them to come back out on the record and say, hey, you know , Judge, I’d like to 

make a record of the meeting in chambers; w e all agreed to dismiss Count 3.  

So that didn’ t  happen and now  w e’ re left  here trying to recreate this event that 

happened four years ago.  Part icularly in light of the new  transcript , w e have 

some pretty good information.  It  sounds like the Court actually has some 

recollect ion that there w as this – at least this discussion, if not an actual – 

  THE COURT:  Well, sure.  It  appears I had some recollect ion, 

absolutely. 

  MR. RESCH:  Yeah, okay.  So that makes it  – to me that’s evidence 

that that conversation occurred.  And, frankly, one w ould expect that if  the 

State w asn’ t in agreement w ith w hat at the t ime w as pretty established 

Hallmark law , 25 years of redundancy law  going backw ards, it  kind of sounds 

like, yeah, they w ould’ve spoken up if  they didn’ t  agree w ith that.  It  makes the 

most sense here to conclude that that conversation happened and that 

agreement w as made and the trial attorneys relied on it .   That w ould make the 

most sense for w hy they didn’ t  make a record of this otherw ise mundane fact.  

It  w as something that everyone agreed to, and that’s kind of the w ay Roger 

explained it .   

  And then w e’ve got a second issue, w hich is Nadia can’ t  be there 

for the second sentencing, so she arms Roger w ith all the information he needs.  

He could’ve just appeared in front of this Court and read that email.  That 
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probably w ould’ve done the job and w e w ouldn’ t  be here today.  And for 

w hatever reason, he barely approaches the topic.  Now  I have to deal w ith 

post-convict ion claims regarding appellate ineffect iveness from t ime t o t ime and 

occasionally I’ve run into the Nevada Supreme Court says, w ell, you didn’ t  

make a cogent argument and so w e’ re not going to consider something.  And I 

kind of think that’s w hat w e had here w ith Roger.   

  Certainly he mentions – he uses the words ex post facto in a string, 

but you just heard from Ms. Westbrook the explanation of, w ell, yeah, but.  

You know  it ’s kind of in passing and there’s no – there’s no follow  through in 

terms of w hat he wants the Court to do or how  the law  ought to be applied.  

It ’s great that he – and I sort of agree w ith Ms. Westbrook.  The touching 

nature of his barely approaching the topic makes you w onder at this stage, four 

years later, did he even believe that there w as an argument to be made, w hich 

is just mind-blow ing, considering w hat Nadia had told him just mere days before 

that sentencing.   

  So then I take all that and I get to Ms. Westbrook, and she’s st ill 

here, but w e’ re going to say some things about her.   You know  there’s tw o 

issues here, one is:  this could have been detected and we heard some 

test imony about that from the other w itnesses; that, you know , maybe if  one 

had gone through the minutes and been like, w ait, the matter w as recalled, but 

I don’ t  see that in the transcript; I should look into that.  Okay.  Well, that 

w ould have been one w ay to approach it , and then maybe the issue could’ve 

been raised on direct appeal.  And I think w e pretty clearly heard that the issue 

isn’ t  that these are bad appellate issues.  It ’s that there’s no record upon which 

to raise them.  If  there had been a record, they could’ve been raised and they 
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w ould’ve been good issues. 

  And the other thing is Ms. Westbrook ends up choosing the 

strategy of going w ith the Motion to Correct Illegal Sentence.  She mentioned 

Edw ards, and I know  the Court is familiar w ith it , and it ’s sort of a line that gets 

rolled out all of the t ime, the facial invalidity of sentences.  It  sounded like she 

considered that that could happen and just rejected the concept that it  w ould 

apply, but the Nevada Supreme Court decides w hat the law  is in Nevada and 

they made it  pretty clear in this case, this w as the w rong vehicle.  It  should’ve 

been raised on direct appeal.  And I hope that ship sailed, but they said – the 

Nevada Supreme Court said – you should’ve raised this on direct appeal.   

  Well, how  is that anything other than a mistake?  That’s when it  

needed to be raised.  And if  the issue is, w ell, you know  she couldn’ t  have 

raised it , she didn’ t  know  about it , okay.  Well, maybe to the extent that , you 

know  – and the State kind of alludes to a procedural bar w ith that issue.  I 

w ould certainly suggest w e’ve overcome that here, w here the evidence w as not 

available at the t ime of the direct appeal.  If  it  w as and it  had been fully 

prepared, Ms. Westbrook has already explained, the arguments at the f irst 

sentencing w ould’ve allow ed her to preserve the ex post facto issue and 

present it  to the Nevada Supreme Court on direct appeal.  

  Now  there’s one more – 

  THE COURT:  So if  counsel – if  appellate counsel w as ineffect ive 

and your client w as prejudiced w hat is your remedy? 

  MR. RESCH:  Well, the granting of the w rit  can take a broad form.  

So, you know , this Court is called upon to decide the tw o issues:  w as counsel 

ineffect ive and w hat w as the prejudice?  The prejudice is sitt ing here w ith a 20-

AA 1248



 

 112 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

year sentence that he didn’ t  see coming. 

  THE COURT:  No.  I’m called upon to determine the Strickland 

standard.  

  MR. RESCH:  Sure. 

  THE COURT:  You know  did counsel’s conduct fall below  the 

object ive reasonable standard and then w as – 

  MR. RESCH:  Well, so you could – 

  THE COURT:  – there also prejudice?  So w hat w ould be your 

remedy? 

  MR. RESCH:  Well, you could conclude then that the issue – it  w as 

ineffect ive to not raise the issue on direct appeal.  Had it  been raised it  

w ould’ve been granted by the Nevada Supreme Court and by granted I mean 

Count 3 w ould’ve been dismissed.  I think if  w e harken back, this w hole 

redundancy issue, you know , is the child of double jeopardy.  So the issue really 

is that the count should’ve been dismissed under the double jeopardy clause.  It  

just happens in Nevada for a very long period of t ime that had an addit ional 

component to it , which w as Salazar and the redundancy doctrine.  Now , 

apparently in light of Jackson, w e’ re simply going w ith straight double jeopardy.  

Are the claims identical under Blockburger?  That w asn’ t the case at the t ime. 

  I w ould further suggest  one more thing, that w e put this in our 

supplement on page 26, Byars vs. State, w hich came out in 2014, is the 

Nevada Supreme Court explaining, we changed the law  back in Jackson.  And 

they said very specif ically, w e overruled these cases and their progenies cit ing 

Salazar and other redundancy cases.  So I realize w hat the State is trying to do 

here and w e’ve certainly heard a lot of discussion about the law  being clarif ied.  
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You know  that’s just not the case.  The Nevada Supreme Court has said, w e 

overruled those cases.  Nothing could be – it ’s the very definit ion of 

unforeseeable w hen a line of cases is overruled.  That is not something you can 

cease coming, even if  Roger thought he could take t ime – 

  THE COURT:  Well, they – 

  MR. RESCH:  – out of his day to read every pending case. 

  THE COURT:  They said, w e disapprove it  to the extent they 

endorse a fact-based, same conduct test for determine the permissibility of 

cumulat ive punishment.    

  MR. RESCH:  Okay.  Well – 

  THE COURT:  That’s w hat they said in Jackson. 

  MR. RESCH:  Oh, right.  Well, okay.  So Jackson may – 

  THE COURT:  Rather the facts or evidence in a specif ic case, a 

proper focus is on legislat ive authorization. 

  MR. RESCH:  Okay.  Jackson may be used as the phrase 

disapproving, but in Byars very short ly after that the Nevada Supreme Court 

says Jackson overruled those cases.  That’s at 336 P.3d 939 and it  w as page 

949 or try page 26 of our supplement. 

  THE COURT:  To the extent they endorse a fact -based, same 

conduct test.  I think w e’ re gett ing in – I think w e agree on the same thing.  I 

think w e agree.   

  MR. RESCH:  It ’s a new  w ay of doing things.  I guess that’s my 

posit ion; that this isn’ t , w ell, you w ere doing it  w rong before, so start doing it  

right now .  It ’s the end of the line.  It ’s like w hen the Nevada Supreme Court 

so-called changed the definit ion of First Degree Murder.  This is t he law  going 
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forw ard and so, sure, you do it  that way from then on, but w hat you can’ t  do, 

and this is w hat ex post facto is designed to protect – 

  THE COURT:  I’m not sure they changed the definit ion of First 

Degree Murder.  They said the Kazalyn instruct ion didn’ t  properly instruct the 

jury on all three elements.  I don’ t  think they ever changed the definit ion of – it  

alw ays required w ilful, deliberate and premeditat ion. 

  MR. RESCH:  Well, okay.  You know  and they w ere collapsed under 

Kazalyn.  And I don’ t  w ant to get distracted w ith that w hole mess, but it ’s just 

an example that came to mind of, you know , w hen the law  changed.  And so 

here is another example of the law  changing is w hat I’m suggesting.    

  That by definit ion – and Nadia tried to explain this to great ends –

that, you know , it ’s either a case of w e didn’ t  foresee it , in w hich case it ’s ex 

post facto, or w e should’ve foreseen it , in w hich case w e’ re ineffect ive.   The 

latter of those arguments is essentially w hat Mr. Grimes has argued in his 

proper person petit ion.  What I have argued is the former and I think not to, you 

know  – again, both issues are before the Court.   

  But I think the bet ter w ay to approach it is probably to say, if  in fact 

w e now  know  that Jackson overruled Salazar in that line of cases, then it ’s 

unforeseeable and that’s one of the elements of ex post facto, w hich I – let ’s 

see here – w hich I w ill suggest certainly Calder vs. Bull informs w hat ex post 

facto means.  But as w e explained in the brief ing in pages 24 and 25 and as 

held in Stevens vs. Warden here in Nevada, there’s a slight ly dif ferent question 

w hen it  comes to judicial applicat ions.  And Stevens said, w ell, let ’s ask if  the 

decision w as unforeseeable, the decision is being applied retroactively and if  it  

disadvantages the offender.   
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  I w ould certainly submit that w e meet all three of those factors 

here.  The only one there w as any debate about at all w as the unforeseability , 

but, again, that’s been resolved by the Byars decision that came out 

afterw ards.  There isn’ t  any question that it ’s being retroactively applied, and I 

argued this the f irst t ime w e w ere here on this.  The buy-in is at the t ime the 

crime is committed.  The offender has the right to know , well, how  much 

trouble am I going to be in if  I engage in this conduct?  That’s w hat makes it  ex 

post facto by definit ion.  Now  he’s suddenly in a substantial, almost doubled 

sentenced, w hich wasn’ t contemplated by his trial attorneys at any point in 

t ime based on the law  as it  existed at the t ime of the trial. 

  So for all of those reasons, I w ould suggest that w e could either 

blame it  on one person if  w e w ant to.  Perhaps Roger could’ve done a better job 

preserving it  and Nadia should’ve made a record, Ms. Westbrook should’ve 

raised this on direct appeal, or I w ould frankly suggest the culmination of those 

errors has simply led to w here w e are today.  Mr. Grimes’s sentence is 

fundamentally unfair.  It  w ould’ve absolutely been dismissed if  somebody had 

spoken up right after the verdict and just said, hey, Judge, w e w ere going to 

collapse those claims, remember that discussion w e had in chambers?  And that 

w ould’ve been the end of it .  Instead here w e are trying to reconstruct it  four 

years later, w hich suggests someone was ineffect ive, if  not all three attorneys.  

You ought to grant the petit ion and dismiss Count 3 as part of the relief.   All 

right, thank you. 

  THE COURT:  Thank you. 

/// 

/// 
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CLOSING ARGUMENT 

BY MS. LEXIS:   

  Your Honor, as to the claim that trial counsel w as deficient for not 

moving to dismiss Count 3 at trial, I think the evidentiary hearing this afternoon 

established a few  things:  one, that a motion to dismiss during trial w ould have 

unlikely been successful.  That’s because, as Ms. Hojjat, I believe, test if ied, she 

indicated that she and Mr. Hillman both thought that the State could put forth 

both counts to the jury; that w e had every right to have the jury decide Battery 

w ith Use of a Deadly Weapon and Substantially Bodily Harm, along w ith the 

violat ion of TPO, along w ith the Attempt Murder w ith Use of a Deadly Weapon, 

w hether it  be as a lesser included or whether it  be as a separate charge.   

  And so another concession or another issue raised by Mr. Hillman 

and Ms. Hojjat ’s test imony is that they both acknow ledge that they believe this 

part icular issue w ould not have been cognizable until after a jury verdict and 

after the Court w as moving to adjudicate the Defendant of both Counts 1 and 

3.  There w as test imony that the Court offered to put it  as a lesser included, 

but they didn’ t  want to use the w ords strategic, but for one reason or another, 

w hether it  be, oh, it ’s too confusing to a jury to have it  as a lesser included 

under Count 1, so w e decided to leave it  as a Count 3 option.  That’s a 

strategic reason.  They had a reason for w anting it  as a separate charge going 

into jury verdict. 

  THE COURT:  Well, I think it ’s clear.  They w anted him to be 

acquitted of the Attempt Murder. 

  MS. LEXIS:  Exactly. 

  THE COURT:  And, if  anything, convicted on the Battery charge. 
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  MS. LEXIS:  Yes, Your Honor. 

  Also, the evidence has ferreted out that both defense counsels, Ms. 

Hojjat and Mr. Hillman, had a reasonable belief that the Defendant could not be 

adjudicated of both Counts 1 and 2 and thus they had no reason to try to raise 

it  before trial, know ing that it  w as cognizable after verdict, post adjudication.  

Again, it  w as a strategic decision.  As the Court indicated, they w anted to be 

able to offer Count 3 in hopes that the jury w ould acquit on Count 1, the more 

serious count of  Attempt Murder w ith Use of a Deadly Weapon in Violat ion of 

TPO.  Again, the issue w as not cognizable until the jury verdict and the Court 

adjudicated the Defendant.   

  So, I believe, at least on the record ferreted out today that both Mr. 

Hillman and Ms. Hojjat advised him as to their belief of the current existence – 

state of the law .  They advised him of his penalt ies.  And they did everything 

they could w ithout a crystal ball know ing – w ithout ever know ing that Jackson 

could potentially clarify a certain issue that had been an issue in the District 

Courts, w hich necessitated the clarif icat ion in Jackson.     

  Also, concerning Mr. Hillman’s lack of – alleged lack of making a 

record on February 12 th, 2013 – I think that is belied by the record.  I think Mr. 

Hillman w as aw are that Ms. Hojjat moved or objected to adjudication of Count 

3.  And w hether or not the w ord dismissed w as used, she objected to him 

being adjudicated of that.  The remedy is, if  you w ere to grant her object ion, 

w ould’ve been to dismiss Count 3 or not adjudicate him of that, meaning that it 

w ould’ve been a useless charge.  Mr. Hillman did talk about ex post facto.  He 

did talk about Count 3 potentially merging w ith Count 1, as show n on page 2 of 

the transcript .  And the Court did have an opportunity at that t ime to consider 
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arguments both on Jackson, Blockburger, Strickland, and then Mr. Burns comes 

in and starts to argue ex post facto, Calder vs. Bull, the four categories.   

  So I w ould actually disagree; how ever, I w ould disagree w ith 

appellate counsel’s analysis that it  w asn’ t  properly preserved.  How ever, I mean 

she’s presumed to be effect ive. 

  THE COURT:  Sure. 

  MS. LEXIS:  She looked at the record and she made her – she made 

an assessment.  And I don’ t  think her assessment falls below  a level of 

competence that’s expected of appellate counsels.  I think she w as actually 

rather diligent.  She read through the entire record, considered the preservation 

issue, w hich is more than I can say a lot of, you know , appellate attorneys do.  

She looked for the strongest arguments that required reversal.  Preservation 

w as an issue.  And, w hile w e can disagree, I guess Monday morning 

quarterback, you know , you can disagree w ith it .  She had a reasonable basis to 

believe that, and so I don’ t  think she was – I don’ t  think Mr. Hillman failed to 

preserve the issue for appeal at all and I don’ t  believe that Ms. Westbrook w as 

necessarily precluded from raising it  on direct appeal, w hich leads me to my 

next point.   

  In fact, Mr. Grimes did – he suffered no prejudice, w hich is, as the 

Court indicated, the second prong of Strickland.  It  w as not as if  he w as not 

able to raise or brief or lit igate the ex post facto issue.  It ’s not as if  he w asn’ t 

able to raise or lit igate the alleged detrimental reliance issue.  He w asn’ t  able to 

– he did not.  And I’ ll submit to the Court that they just decided not to raise 

that, those tw o issues on direct appeal, in favor of the stronger arguments, 

w hich w ere ult imately raised.  But it ’s not as if , you know , appellate counsel 
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just failed to raise the issue in its entirety.  It  didn’ t  just fall by the w ayside.  

Appellate counsel actually f iled a separate motion before this Court and 

art iculated the reasons for doing so.   

  Mr. Westbrook, w hen he argued this part icular issue before Your 

Honor, said that he w as w innow ing out w eaker arguments in favor of those 

that w ould have provided more relief and he also indicated that the issue 

required addit ional brief ing and that this Court w ould be best equipped to decide 

the issue on the f irst [indiscernible] in light of the arguments already presented 

during sentencing.  Now  that – that’s a – those are reasonable reasons to w ant 

to put that before the Court.  And, as Ms. Westbrook indicated, she believed 

she w as on solid ground; that she could have raised both those issues in a 

Motion to Correct Illegal Sentence.  And the Court, of course, entertained 

brief ing, addit ional arguments, considered all of the Calder vs. Bull facts and 

ult imately denied it .   

  And, as Mr. Westbrook indicated, or as our supplemental – or our 

response to the supplemental brief ing f iled July 17 th, 2017, indicated, they 

knew  that if  it  w as – if  that part icular motion w as unsuccessful that part icular 

order from the Court could be appealed.  And so those two issues that they’ re 

claiming he w as prejudiced because he w as – it  w asn’ t  raised on direct appeal 

– the record is actually to the contrary.  It  w as fully briefed, giving full – given 

full t ime and attention by this Court and considered both on the jurisdict ional 

level, as w ell as on the merits.  And ult imately the Nevada Supreme Court 

decided to aff irm the Court ’s denial, but certainly Ms. Westbrook had a 

reasonable basis for believing she w as on solid ground.   

  I don’ t  think any of these attorneys’  conduct or their performance 
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fell below  the level of competency, as stated in Strickland, and certainly there 

has been no prejudice on the Defendant.  He w as apprised of the law , as it  

existed.  He w as aw are of the consequences.  He w as aw are that he w as a 

tw o-t ime convicted felon going into this.  And so I just – I don’ t  think they’ve 

met the prejudice prong, you know  let alone the actual performance prong.  So I 

w ould submit on that. 

  THE COURT:  Anything else, counsel? 

  MR. RESCH:  Okay, just super brief.   

REBUTTAL CLOSING ARGUMENT 

BY MR. RESCH:  

  Okay.  With regard to Ms. Westbrook, and she’s st ill here, I w ould 

st ill suggest the strategy of, w ell, w e’ re going to try this ex post facto issue in 

a Motion to Correct Illegal Sentence is akin to trying – driving your car off  a cliff 

and seeing if  you f ly.  No.  You’ re going to go straight to the bottom of the 

ravine, because the Nevada Supreme Court has already made it  clear that you 

can’ t  raise this type of constitut ional due process argument in a Motion to 

Correct Illegal Sentence.  If  there w as some glimmer of hope that you could, it  

doesn’ t  preclude her from doing the one thing that is certain to get review  of 

the issue, w hich is to raise it  on direct appeal.    

  So there w as nothing that stopped her from doing both, if  that w as 

the question.  I think, but at the end of the day w e already know , it  w as 

improper to raise it  in a Motion to Correct Illegal Sentence.  That’s been 

resolved.  It  should’ve been raised on direct appeal, and if  it  had been, I suggest 

to this Court , it  w ould’ve been granted.  This is an ex post facto applicat ion.  

To say that Mr. Grimes isn’ t  prejudiced, I don’ t  even understand how  to 
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respond to that.  He’s doing an extra 20 years in prison. 

  And w ith regard to Roger, here’s one thing you didn’ t  hear a 

strategic explanation for.  In fact, he had no answ er for, why didn’ t  he raise any 

of the issues that Nadia told him to raise in that email?  Now  he all but said, 

w hoops, I made a mistake; I should’ve raised those issues.  Well, yeah, then 

the issue w ould’ve been preserved and somebody like Deborah could’ve come 

around and said, great, this is a w ell-preserved issue, I can’ t  w ait  to raise it  on 

direct appeal, w here it  w ill surely be successful.   

  So, again, there’s individual ineffect iveness.  There’s group 

ineffect iveness.  The combined sum of it  all means Mr. Grimes is sit t ing here 

doing an extra 20 years in prison that he absolutely should not be doing.  

  THE COURT:  It ’s actually 8.  It ’s the – I mean it ’s 8 to 20. 

  MR. RESCH:  Eight to 20, okay. 

  THE COURT:  It ’s the extra –  

  MR. RESCH:  Okay. 

  THE COURT:  I – it  w as the 12 to 35 and then the – I’m sorry.   

  MR. RESCH:  Okay.  No.  It ’s – 

  THE COURT:  It ’s the 8 to 20. 

  MR. RESCH:  Eight to 20. 

  THE COURT:  Plus the consecutive. 

  MR. RESCH:  Okay.  It  w as a habitual, so I think it  w as just 8 to 20 

for Count 3. 

  THE COURT:  Right, because Count 1 was 12 to 35 and the 3 w as 

– Count 3 w as run consecutive. 

  MR. RESCH:  Right, okay. 
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  THE COURT:  So I know  you’ re saying 20, but it  w as an 8 to 20, 

right? 

  MR. RESCH:  Eight to 20, okay.   

  THE COURT:  Okay. 

  MR. RESCH:  Count 3, 8 to 20, but it ’s consecutive, so every 

minute of it  counts, versus, you know , if  it  had been dismissed just the original 

count, 12 to 35.  All right, I’ ll submit it  w ith t hat.  Thank you so much. 

  THE COURT:  Okay.  At this t ime the Court is going to deny the 

petit ion and the State of Nevada can prepare the order.   

  MS. LEXIS:  Thank you. 

  THE COURT:  Thank you very much. 

  MR. RESCH:  All right, thank you.   

  THE COURT:  Thank you.   

  MS. LEXIS:  Thank you.   

[Off-record colloquy betw een the Court and clerk] 

  MS. LEXIS:  Thank you. 

  THE COURT:  We got all of our exhibits though? 

  MS. LEXIS:  You have it? 

  THE COURT CLERK:  Yeah. 

  THE COURT MARSHAL:  Yes, ma’am. 

  THE COURT:  Okay. 

  MR. RESCH:  Shoot, before w e all – 

  THE COURT:  I just w anted to make sure that all the exhibits are 

here because – oh, one – 

  MR. RESCH:  Before w e disappear, can I be appointed for the 
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appeal? 

  THE COURT:  I w as just going to say that.  Do you w ant to be 

appointed for the appeal? 

  MR. RESCH:  Yes, thank you. 

  THE COURT:  The answ er is yes.  You present the order and I’ ll sign 

it .   

  MR. RESCH:  All right, thank you. 

  THE COURT:  Okay.   

  MS. LEXIS:  Thank you.   

     [Proceedings concluded at 3:18 p.m.] 

*  *  *  *  *  
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