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DA # 318167 p\)( ID v q @ }’b(\.) | FEE £n

WCSO WC03-008924

IN THE JUSTICE COURT OF RENO TOWNSHIP 03 SEP 12 AI0'35

IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA‘ ”,(':L‘:’ L
* % * BYMLGI a@[(fd«f

Plaintiff, RCR 2003- 5114?96

v. | DEPT: FS-1

RECEIVED SEP 3 0 2003

THE STATE OF NEVADA,

MICHAEL TODD BOTELHO,

Defendant. CRIMINAL COMPLAINT

/

KELLI ANNE VILORIA of the County of Washoe, State of Nevada,

verifies and declares upon information and belief and under penalty
of perjury, that MICHAEL TODD BOTELHO, the defendant above-named, has
committed the crimes of:

COUNT I. KIDNAPPING IN THE FIRST DEGREE, a violation of

NRS 200.310-1 and NRS 200.320, a felony, (F610) in the manner

following, to wit:

That the said defendant on or about the 7th day of August,
2003, at Reno Township, within the County of Washoe, State of Nevada,
did willfully and unlawfully seize and/or confine and/or entice
and/or kidnap and/or carry away the person of JANE DOE, a child of
the age of fourteen years having a date of birth of November 8, 1988,
with the intent to hold and detain and did hold and detain such
person for the purpose of committing sexual assault upon hér, and/or
with the intent to hold said minor to unlawful service or to
perpetrate upon the person of the minor any unlawful act.
/17
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COUNT II. BATTERY WITH INTENT TO COMMIT SEXUAL ASSAULT, a

violation of NRS 200.400, a felony, (F110) in the manner following,

to wit:

That the said defendant on or about the 7th day of August,
2003, at Reno Township, within the County of Washoe, State of Nevada,
did willfully and unlawfully use force and violence upon the person
of JANE DOE at the hills of Washoe Valley; Washoe County, Nevada,
with the intent then and there to commit sexual assault upon and/or
against JANE DOE, to wit: by applying duct tape over the victim’s
eyes and/or oVer the victim’s mouth and/or over the victim’s hands
and/or by punching said victim in the stomach area and/or by pushing
said victim down and sitting on her shoulders.

COUNT III. SEXUAL ASSAULT ON A CHILD, a violation of NRS

200.366, a felony, (F1000) in the manner following, to wit:

| That the said defendant on or about the 7th of August,
2003, at Reno Township, within the County of Washoe, State of Nevada,
did willfully and unlawfully subject JANE DOE, a female child under
the age of sixteen years, having a date of birth of November 8, 1988,
to sexual penetration, against the victim's will or under conditions
in which the defendant knew or should have known that the victim was
mentally or physically incapable of resisting or understanding the
nature of the defendant's conduct, to wit, said defendant forced the
victim to perform fellétio upon him, in the hills of Washoe Valley,
Washoe County, Nevada.

COUNT IV. SEXUAL ASSAULT ON A CHILD, a violation of NRS

200.366, a felony, (F1000) in the manner following, to wit:




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

fhat the said defendant on or about the 7th of August,
2003, at Reno Township, within the County of Washoe, State of Nevada,
did willfully and unlawfully subject JANE DOE, a female child under
the age of sixteen years, having a date of birth of November 8, 1988,
to sexual penetration, against the victim's will or under conditions
in which the defendant knew or should have known that the victim was
mentally or physically incapable of resisting or understanding the
nature of the defendant's conduct, to wit, said defendant subjected
said child to cunnilingus,.in the hills of Washoe Valley, Washoe
County, Nevada.

COUNT V. SEXUAL ASSAULT ON A CHILD, a violation of NRS

200.366, a felony, (F1000) in the manner following, to wit:

That the said defendant on or about the 7th of August,
2003, at Reno Township, within the County of Washoe, State of Nevada,
did willfully énd unlawfully subject JANE DOE, a female child under
the age of sixteen years, having a date of birth of November 8, 1988,
to sexual penetration, against the victim's will or under conditions
in which the defendant knew or shouldAhavé known that the victim was
N

mentally or physically incapable of resisting or understanding the

nature of the defendant's conduct, to wit, said defendant subjected

/17
/17
/17

17

/17
/17
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said child to vaginal intercourse with his penis, in the hills of

Washoe Valley, Washoe County, Nevada.

Custody:
Bailed:
Warrant:

09091924

X

| A .
DATED this /:{/ day of S@ f)+&ML@P , 2003

%ﬁﬁﬁ@iﬁfMJLtljbtﬁwé&,/

¥

District Court Dept: 3
District Attorney: VILORIA
Defense Attorney:

Bail 1€ 000 cash O”\Y

Restitution:
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RCR '2003-011479"
CODE 3370
Richard A. Gammick
#001510

P.0. Box 30083

Reno, NV 89520-3083
(775) 328-3200
Attorney for Plaintiff

;fIN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, -

IN AND FOR THE COUNTY OF WASHCE.

* * *
THE STATE OF NEVADA, :
Plaint.iff, ‘ 1
| oo o CRO3 2153
V.
. Dept. No. 3
MICHAEL TODD BOTELHO,
also known as
"KEVIN",
| Defendant.
/

ORDER STAYING PROCEEDINGS

AniiNDICTMENT having been found by the Grand Jury of Washoe County,
Ne?%da, on the 8th of October, 2003, in the Second Judicial District
Cou;t of the State of Névada, in and for the County of Washoe,'
ché?ging MICHAEL TODD BOTELHO,.also known as "KEVIN'", with the c;imes
of:éOUNT I. KIDNAPPING IN THE FIRST DEGREE, a violation of NRS
20@:310—1 and NRS 200.320, a felony; COUNT II. BATTERY WITH INTENT
TOYGOMMIT SEXUAL AéSAULT ON A CHILD, a violation of NRS 200.400, a
fe;ény; COUNT III. SEXUAL ASSAULT ON A CHILD, a violation of NRS
200;366, a felony; COUNT ‘IV. SEXUAL ASSAULT ON A CHILD, a violation

of NRS 200.366, a felony; and COUNT V. SEXUAL ASSAULT ON A CHILD, a
EXHBNY 2 (2meed)
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violation of NRS 200,366, a felony, and it further appearing to the

saﬁisfaction of the Court that further proceedings in the Justice

Co@ft of Reno Township in connection with a Criminal Complaint

chéiging the said defendant with said offenses is not necessary,

+IT IS HEREBY ORDERED that all further proceedings on the

Criminal Complaint heretofore issued against the said defendant in

théﬁJustice Court of Reno Township be, and the same is hereby stayed

peﬁ@ing final determination of the aforementioned Indictment and

pré@eedings had thereupon.

DONE IN OPEN COURT this

"/;\_/

day of October, 2003.

P e om H
orant Lrlemg

- DISTRICT JUDGE
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TTHAY 1] PM S: 24

DEXTER THOMAS
REKO
‘JUST/LQ OURT

H 1 k
CLE! ) C
PERUTY CLERK @Q@lGNED 10 INMATE GORRESPONDEI% DESUTY
REPUTY
IN THE JUSTICE COURT OF RENO TOWNSHIP
COUNTY OF WASHOE, STATE OF NEVADA
MICHAEL T. BOTELHO, ) Case No. RCR 2003-011479
Plaintiff, Dept. No. 1
CRD3-215C
e | CIDER FORWARDING
DOCUMENTS TO
RENO JUSTICE COURT
OURL, ‘ DISTRICT COURT
Defendant.
/

.MICHAEL T. BOTELHO (“BOTELHO”) was convicted of a number of serious
felonies in the Second Judicial District Court and is currently serving time in prison. While the
charges were originally in Justice Court, a superseding Indictment was filed, and all
proceedings in Justice Court were stayed by the District Court on October 8, 2003. BOTELHO
sent previous correspondence to this court, which was properly forwarded to the District Court
as the Justice Court has no jurisdiction and is under the stay issued by the District Court.

BOTELHO’s latest correspondence, received by this court on November 2, 2016, was
inadvertently sent to the District Attorney’s Office for a response. The court, more
appropriately, should have forwarded BOETLHO’s correspondence directly to the District
Court. Additionally, there is no such case as “MICHEL T. BOTELHO V. RENO JUSTICE
COURT.” | |

THEREFORE, any and all documents and motions filed by BOTELHO from November

T ENHAGIT (o eaced)
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2, 2016, in Reno Justice Court are to be forwarded to District Court as the Justice Court has no

jurisdiction in this case.
DATED this 10th day of May 2017

\

4
/

;

DN VA
.:/ Civflia . ﬂ {//J,j /’f \
JUSTICE OF TH/E PEACE
DEPARTMENT NO. 1
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FILED
Electronically
CRO03-2156

2017-06-27 04:21:34
Jacqueline Bryan
Clerk of the Cour

Transaction # 6169

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

MICHAEL TOPRD BOTELHO,

Petitioner
’ Case No. CR03-2156

VS.
Dept. No. 3

JAMES BENEDETTI, STATE OF
NEVADA, et. al,
Respondents.

/

ORDER
Currently before the Court is Michael T. Botelho’s (“Petitioner”) Motion Granting Motion.
to Dismiss All Charges With Prejudice For The Lack of Subject Matter Jurisdiction of District
Court (“the Motion”) filed February 13, 2017. The State filed a Response to “Motion Granting
Motion to Dismiss All Charges..." (“Response”) on March 16, 2017. The Petitioner submitted the

matter for consideration on May 22, 2017.
RELEVANT FACTUAL AND PROCEDURAL HISTORY
This case was first brought before the Reno Justice Court, Case No. RCR2003-011479,
Department 1 by criminal complaint on September 12, 2003. On October 8, 2003 the Petitioner was
indicted by a grand jury on one count of kidnapping in the first degree, one count of battéry with

intent to commit sexual assault on a child, and three counts of sexual assault on a child. The same

EXHIBIT (1 Pged
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day, this Court issued an Order Staying Proceedings, ordering all further proceedings on the
Criminal Complaint issued against the Petitioner in the Reno Justice Court be stayed pending final
determination of the Indictment.

Pursuant to a guilty plea, Judgment was entered against Petitioner on April 7,2004 on one

prison term of life with the possibility of parole for kidnapping and prison terms of life with th;
possibility of parole for each county of sexual assault. The terms for two counts of sexual assault
were imposed to run concurrentii' to one another and consecutively to the term for kidnapping. The
term for the remaining count of sexual assault was imposed to run consecutively to the two
concurrent terms for sexual assault.

The Motion currently pending before this Court was filed February 13, 2017 in the Reno
Justice Court, Case No. RCR2003-011479, Department 1. The State filed the Response thereto on
March 16, 2017. On May 16, 2017, Justice Patricia Lynch issued an Order Forwarding Documents
to District Court (“Justice Court Order”). The Justice Court Order indicates that while charges in
this case were originally filed in Justice Court, a superseding indictment was filed and all
proceedings in Justice Court were stayed by the District Court on October 8, 2003 and there is no
such case titled “Michael T. Bothelo v. Reno Justice Court.” Therefore, the Justice Court ordered all
documents and motions filed by the Petitioner from November 2, 2016 in Reno Justice Court
forwarded to the District Court, as the Justice Court had no jurisdiction to hear the case.

Petitioner filed a request for submission of the Motion in Justice Court on May 16, 2017. On

May 22, 2017, Petitioner filed a document titled Judicial Notice and thereafter filed the Second

Request for Submission.! On June 2, 2017, Petitioner filed the Reply and Objection lo Order

| Petitioner states he was “forced” to file a second request for submission to this Court, however, this .Court had no
knowledge of Petitioner’s filings, including the first request for submission, as they were filed in Justice Court.
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Forwarding Documents to District Court (“Reply”). This Court now takes the matter for
consideration.
ANALYSIS

The title of the motion before the Court is “Motion Granting Motion to Dismiss All Charges
With Prejudice.” While confusing and nonspecific, this Court must consider the Motion by
examining the substance of the pleading, not just the title. See Nev. Power Co. v. Eighth Judicial
Dist. Court, 120 Nev. 948, 960, 102 P.3d 578, 586 (2004) (stating that when considering a claim,
this court “must look at the substance of the claim[ ], not just the label ] used in the ... complaint™).

Upon further review of the Motion, it appears Petitioner argues that the Reno Justice Court
still maintains jurisdiction over his case, even after the superseding Indictment and Stay of the
Justice Court proceedings. He claims “that jurisdiction over the subject—matter and the parties [still
remains] ‘not’ adjudicated in this justice court since 2003, and again in 2017.” [Mot. 2:10-11]. On
October 12, 2016, Petitioner states he filed a Motion to Dismiss in Justice Court.? [Mot. 4:27].
"Ihereafter, the Justice Court had a mandatory obligation to make an immediate determination of
jurisdiction. [Mot. 3:11-12]. However, there was no response from the State, no hearing, and no
ruling from the Justice Court. [Mot. 3:13-14]. Petitioner requests this Court to “make this [nunc pro
tunc] order granting Botelhos (sic) required relief, as a void judgment, and/or, dismiss all charges
with prejudice, and all additional relief sought in this and my previous motion....” [Aff. 3:28, 4:1-
2}.

In the Response, the State contends the Motion makes little sense and there is currently no
case pending in the Reno Justice Court. [Resp. 1:17-20]. Further, Petitioner asserts he previously

moved to dismiss his criminal charges, however the State contends that assertion is false. [Resp.

2 petitioner asserts he filed a Motion to Dismiss, including an affidavit, on October 12, 2016. However, neither this
Court nor the Reno Justice Court is in receipt of such documents.
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1:21-23]. The State is unaware of any proceedings involving the Petitioner and the Reno Justice
Court currently pending. [Resp. 2:1-2]. To the extent Petitioner requests this Céurt to vacate the
convictions entered by the Second Judicial District Court, Petitioner’s request should be denied.
[Resp. 2:3-5]. The State further argues that to the extent Petitioner is arguing there is some legal
significance to the prior complaint filed in the Reno Justice Court, he is incorrect, as there was a
superseding indictment. [Resp. 2:5-8].

In the Reply, Petitioner argues that pursuant to NRS 172.175(1)(a), this Court does not have
jurisdiction over the subject matter of the case because his case was first filed by way of criminal
complaint in the Reno Justice Court. [Reply 3:4-7]. He further states that the superseding indictment|
and Stay of Justice Court proceedings have no legal consequence. [Reply 3:7-10]. He never waived
his right to a preliminary hearing and his case was not transferred to the District Court by the Justice
of the Peace.’ [Reply 3:11-15]. Petitioner essentially argues that jurisdiction over his case remains
in Justice Court, as this District Court was not properly conferred jurisdiction over the matter.
[Reply 10:24-28].

“[Iustice courts are courts of limited jurisdiction and have only the authority granted by
statute.” State of Nevada v. Justice Court, 112 Ne\./. 803, 805, 919 P.2d 401, 402 (1996) (citing
Parsons v. District Court, 110 Nev. 1239, 1243, 885 P.2d 1316, 1319 (1994)). NRS 4.370(3) states

that “[jJustices courts have jurisdiction of all misdemeanors and no other criminal offenses except

as otherwise provided by specific statute.” Justicel... ...... .. courts also have jurisdiction to

conduct preliminary examinations in felony complaints. NRS 171.196.

* In Nevada, felonies may be prosecuted by either indictment or information. Nev. Const. art. 1, § 8; NRS 173.015; NRS
252.110; NRS 453.200; See also Cairns v. Sheriff, Clark Cty., 89 Nev. 113, 116, 508 P.2d 1015, 1017 (1973). Here, the
prosecution made the tactical decision to prosecute the Petitioner by way of indictment, which is permitted under
Nevada law. Therefore, Petitioner’s argument that he failed to get a preliminary examination is meritless and
unavailing.
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As indicated above, the State initially proceeded against the Petitioner by means of a
criminal complaint filed in justice court. However, the state presented the case to a grand jury and
obtained an indictment. When the district court accepted the indictment, it stayed any further
proceedings on the criminal complaint pending final determination of the indictment. It is
established Nevada law that a grand jury can return an indictment even though a criminal complaint
had been filed previously. Hall v. Sheriff, Washoe Cty., 86 Nev. 456, 458,470 P.2d 422, 423
(1970). Further, “[w}]hile ordinarily the state dismisses a criminal complaint when an indictment is
returned, such a dismissal is not automatic upon return of an indictment. There is no authority for
the proposition that an indictment obtained while a criminal complaint is pending automatically
replaces the complaint.” Sheriff, Washoe Cty. v. Dhadda, 115 Nev. 175, 183, 980 P.2d 1062, 1067
(1999) (holding that neither a return of an indictment nor the granting of a writ of habeas corpus
automatically extinguish a pending criminal complaint). Thus, the Indictment in this case did not
automatically dismiss the criminal complaint filed in the Reno Justice Court, and it appears no
dismissal of the criminal complaint was sought by the prosecutor in this case. As indicated by the
Reno Justice Court Order transferring all documents to this Court, the Stay imposed by this Court is
still in effect. However, this is merely a procedural glitch and has no impact whatsoever on the
Petitioner’s Judgment of Conviction.

The Nevada Supreme Court has held that provisions under the Nevada Constitution disfavor
concurrent jurisdiction between the district and justice courts. State v. Kopp, 118 Nev. 199, 203, 43
P.3d 340, 342-43 (2002). Once a district court properly obtains original jurisdiction over a
defendant by virtue of a felony or gross misdemeanor charge, its juﬁsdiction is maintained to
convict and sentence. Kimball v. State, 100 Nev. 190, 191, 678 P.2d 675, 676 (1984). Thus, once

this Court accepted jurisdiction over the case by way of indictment and a judgment of conviction
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was entered, the case was fully adjudicated on the facts. Therefore, the justice court proceedings
have been adjudicated and must be dismissed.
Accordingly, and good cause appearing,

IT IS HEREBY ORDERED that Petitioner’s Motion is DENIED it in its entirety.

_ tt
Dated this day of June, 2017.

ROME POLAHA
DISTRICT JUDGE
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CERTIFICATE OF MAILING

I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the
STATE OF NEVADA, COUNTY OF WASHOE,; that on theiz day of June, 2017 1 did the
following:

B%lectronically filed with the Clerk of the Court, using the eFlex system which

constitutes effective service for all eFiled documents pursuant to the eFile User Agreement:

TERRENCE P. MCCARTHY, ESQ
\ﬁlTransmitted document to the Second Judicial District Court mailing system in a sealed
envelope for postage and mailing by Washoe County using the United States Postal Service in

Reno, Nevada:

MICHAEL TODD BOTELHO #80837
NNCC

P O BOX 7000

CARSON CITY, NV 89702
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DA # 318167 ﬁ'{ o )
WCSO WC03-008924 515;}5” IR

CODE 1795 | S
Richard A. Gammick" b ,
#001510 /O~ 5-0F
P.0O. Box 30083 RONALD A. -’NGT!N, JH, Clerk
Reno, NV 89520-3083 , By .Afj/z.u,o

Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

* % %
THE STATE OF NEVADA,
Plaintiff, )
; CweNQCROB' 2156
Dept. No. 3
MICHAEL TODD BOTELHO,
~also known as @/5«/@07
"KEVIN", ,
Defendant.
./
INDICTMENT

The defendant, MICHAEL TODD BOTELHO, also known as “KEVIN”,
is accused by the Grand Jury of Washoe County, State of Nevada, of

the following:

@ COUNT I. KIDNAPPING IN THE FIRST DEGREE, a violation of

NRS 200.310-1 and NRS 200.320, a felony, (F610) committed as follows:

That the said defendant on the 7th day of August, 2003, or
thereabout, within the Couﬁty of Washoe, State of Nevada, did
willfully ana unlawfully seize and/or confine and/or entice and/or
kidnap and/or carry away the person of JANE DOE, a minor child of Ehe

age of fourteen years having a date of birth of November 8, 1988,

\.f\.\q LA —
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with the intent to héld and detain and did hold and detain such
pérson for the purpose of committing sexual assault upén her, and/or
with the intent to hold said minor to unlawful service or to
perpetrate updn the person of the minor any unlawful act.

QFP COUNT II. BATTERY WITH INTENT TO COMMIT SEXUAL ASSAULT ON

A CHILD, a violation of NRS 200.400, a felony, (F110) committed as

follows:

That the said defendant on the 7th day of August, 2003; or
thereabout, within the County of Washoe, State of Nevada, did
willfully and unléwfuily use force and violence upon the person of
JANE DOE, a minor child of the age of sixteen years having a date of
birth of November 8, 1988,.at the hills of Washoe Valley, Washoe
County, Nevada, with the intent then and there to commit sexual
assault upon and/or against JANE DOE, to wit:l by applying duct tape
over the victim’s eyes and/or over the-victim’s mouth and/or over the
victim’s hands and/or by puhching said viétim in the stomach area

and/or by pushing said victim down and sitting on her shoulders.

Qﬁp COUNT III. SEXUAL ASSAULT ON A CHILD, a violation of NRS

200.366, a felony, (F1000) committed as follows:

That the_said defendant on the 7th of August, 2003, or
thereabout, within the County cf Washoe, State of Nevada, did
willfully and unlawfully subject JANE DOE, a female child under the
age of sixteen years, having a date of birth of November 8, 1988, to
séxual penetration, against the victim's will or under éonditions_in
which the defendant knew or should have known that the victim was

mentally or physically incapable of resisting or understanding the

2 | -
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nature of the defendant's conduct, to wit, Saidvdefendant forced the

- victim to perform fellatio upon him, in the hills of Washoe Valley,

Washoe County, Nevada.

COUNT. IV. SEXUAL ASSAULT ON A CHILD, a violation of NRS

¢
200.366, a felony, (F1000) committed as follows:

‘That the said defendant on the 7th of August, 2003, or

thereabout, within the County of Washoe, State of Nevada, did

willfully and unlawfully subject JANE DOE, a female child under the
age of sixteen years, having a date of birth of November 8, 1988, to
sexual pénetration,Aagainst the victim's will or under conditions in
which the defendant knew or should have known that the victim was
mentally or physically iﬁcapable of resisting or understanding the

nature of the defendant's conduct, to wit, said defendant subjected

-

.said child to cunnilingus, in the hills of Washoe Valley, Washoe

County, Nevada.

o COUNT V. SEXUAL ASSAULT ON A CHILD, a violation of NRS
kle ‘

200.366, a felony, (F1000) committed as follows:

That the said defendant on the 7th of August, 2003, or
thereabout, within the County of Washoe, State of Nevada, did
willfully and unlawfully subject JANE DOE, a female child under the
age of sixteen years, having a date of birth of November 8, 1988, to
sexual penetration, against the victim's will or under conditions in
which the defendant knew or should have known that the victim was
mentally or physically incapable of resisting or understanding the

nature of the defendant's conduct, to wit, said defendant subjected

3 7
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said child to vaginal intercourse with his penis, in the hills of

Washoe Valley, Washoe County, Nevada.

09231924

Dated this XJ%k// day of October, 2003.

RICHARD A. GAMMICK
District Attorney

By LWMM Vv,

KELLI ANNE VILORIA
5872
Deputy District Attorney
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The followiﬁg are the names of witnesses examined before
the Grand Jury:

JANE DOE
GREG HERRERA

ANNIE KNAPIC

MARIE NORBERG

RENEE ROMERO A , '
CBSTODIAN OF RECORDS VERIZON WIRELESS &7/ e
JERRY PATTISON

CHS$QDIAN_OE—REQGRBS7—€ARSQN-¥AH9E‘H@SPITAL<:%;&5

"A TRUE BILL"

'(;E;EMAN 71;44’ /zz;ééi%}

U

"NO TRUE BILL"

FOREMAN




