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IN THE SUPREME COURT OF THE STATE OF NEVADA

APCO CONSTRUCTION,
NEVADA CORPORATION,

INC.,

Cross Appellant/Respondent,
vs.

HELIX ELECTRIC OF NEVADA, LLC

Cross Respondent/Appellant.

Case No. 77320

District Court Cas&Elestiapieaty Filed
Aug 27 2019 02:55
Elizabeth A. Brown
Clerk of Supreme C
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FENNEMORE CRAIG, P.C.
John Randall Jefferies, Esq.
Nevada Bar No. 3512
Christopher H. Byrd, Esq.
Nevada Bar No. 1633
300 South 4th Street, 14" Floor
Las Vegas, Nevada 89101
Telephone: (702) 692-8000
Facsimile: (702) 692-8099
Email: rjeffries@fclaw.com
cbyrd@fclaw.com

Attorneys for Respondent/Cross-Appellant APCO Construction, Inc.
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Micah S. Echols, Esq.

Nevada Bar No. 8437

Cody S. Mounteer, Esq.

Nevada Bar No. 11220

Tom W. Steward, Esq.

Nevada Bar No. 14280

10001 Park Run Drive

Las Vegas, NV 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

Email: mechols@maclaw.com
cmounteer@maclaw.com
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APPENDIX TO AMENDED DOCKETING STATEMENT

VOLUME 4

EX.

DOCUMENTS

BATES
STAMP
NO. "

VOL.

Eighth Judicial District Court Docket in Case
No. A587168 and consolidated cases in
A571228 (PART 1 of 2)

0001-0595

1,2&3

Notice of Entry of Order and Order (1) Granting
APCO Construction, Inc¢’s Motion for
Attorneys’ Fees and Costs (2) Granting APCO
Construction, Inc.’s Memorandum of Costs in
Part, (3) Granting Helix Electric of Nevada
LLC’s Motion to Retax in Part and Denying in
Part, (4) Granting Plaintiff In Intervention
National Wood Products LL.C’s Motion to Retax
in Part and Denying in Part and (5) Granting
National Wood Products, Inc’s Motion to File a

Surreply

0596-0610

Chart outlining each the claims brought by and
against the parties to Eighth Judicial District
Court Case No. A587168 and how each claim

was resolved

0611-0628

Accuracy Glass & Mirror Co.’s First Amended

Complaint

0629-0644

TDAY/15136726.1/015810.0012




10

11

12

13

14

15

16

17

18

19

0645-0669

5. | APCO Construction, Inc.’s Counter and Claim
Claims to Interstate Plumbing and Air
Conditioning. Inc’s Third Party Complaint

6. | Bruin Painting Corp.’s Third Parfy Complaint 0670-0682

7. | Cactus Rose Construction, Inc.’s Third Party | 0683-0696
Complaint dated April 1, 2010

8. | Camco Pacific Construction Co.’s Answer and | 0697-0721
Counterclaim re: Dave Peterson Framing

9. | Camco Pacific Construction Co.’s Answer and | 0722-0744
Counterclaim re: Helix Electric

10. | Camco Pacific Construction Co.’s Answer and | 0745-0764
Counterclaim re: Accuracy Glass

11. | Camco Pacific Construction Co.’s Answer and | 0765-0784
Counterclaim re: Bruin Painting

12.| Camco Pacific Construction Co.’s Answer and | 0785-0805
Counterclaim re: WRG Design, Inc.

13.| Camco Pacific Construction Co.’s Answer and | 0806-0823
Counterclaim re: Cactus Rose Construction

14.| Camco Pacific Construction Co.’s Answer and | 0824-0844
Counterclaim re: Heinaman Contract Glazing

15.| Camco Pacific Construction Co.’s Amended | 0845-0851
Answer and Counterclaim re: HD Supply & |
Waterworks

16.| HD Supply Waterworks, LP’s Third Party | 0852-0869

TDAY/15136726.1/015810.0012
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Complaint |

17.| Helix Electric of Nevada, LLC’s Third Party | 0870-0885
Complaint

18.| Heinaman Contract Glazing’s Third Party | 0886-0898
Complaint

19.| Interstate Plumbing and Air Conditioning, | 0899-0916
LLC’s Third Party Complaint

20.| WRG Design, Inc.’s Third Party Complaint 0917-0933

21.| April 5, 2010 Voluntary Dismissal 0934-0941

22.|May 26, 2010 Order Striking Gemstone's | 0942-0944
Answer and Counterclaims and Entering Default

23.|May 7, 2012 Order and Judgement on Scott| 0945-0958
Financial’s Motion for Summary Judgment as to
Priority of Liens

24.| April 4, 2013 Stipulation and Order to Dismiss 0959-0969

25.| October 7, 2016 Special Master Report| 0970-0974
Regarding Remaining Parties to the Litigation,
Special Master Recommendation, and District
Court Order

26. | September 20, 2017 Order Granting Plaintiff’s | 0975-0977
Motion to Dismiss

27.| September 20, 2017 Stipulation and Order of | 0978-0981

Dismissal of All Claims Relating to Cardno

TDAY/15136726.1/015810.0012
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WRG, Inc.

28.

February 5, 2018 Stipulation and Order to
Dismiss Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC Against
APCO Construction With Prejudice

0982-0984

29.

April 25, 2018 4.25.18 Findings of Fact and
Conclusions of Law as to the Claims of Helix

Electric and Cabenetec Against APCO

0985-1056

30.

April 26, 2018 Findings of Fact and Conclusions
of Law as to the Claims of Cactus Rose

Construction Co., Inc.

1057-1069

31.

April 26, 2018 Findings of Fact and Conclusions
of Law as to the Claims of Heinaman Contract

Glazing

1070-1083

32.

April 26, 2018 Findings of Fact and Conclusions
of Law as to the Claims of Helix Electric of
Nevada, LLC Against Camco Pacific

Construction, Inc.

1084-1094

33.

July 19, 2018 Order Granting Motion to Deposit
Bond Penal Sum With Court, Exoneration of

Bond, and Dismissal

1095-1097

34.

July 26, 2018 Order Approving Distribution of
Fidelity and Deposit Company of Maryland’s
Bond

1098-1100

TDAY/15136726.1/015810.0012
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CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the
Nevada Supreme Court on the & ‘?ﬁ/day of August, 2019 and was served
electronically in accordance with the Master Service List and via the United

States Mail, first class, postage prepaid, addressed as follows:

PEEL BRIMLEY LLP MARQUIS AURBACH COFFING
Eric B. Zimbelman Micah S. Echols
(ezembelman@peelbrimley.com) (mechols@macklaw.com)

Richard L. Peel - Cody S. Mounteer
(rpeel@peelbrimley.com) (cmounteer@macklaw.co)

Tom W. Stewart
(tstewart@maclaw.com)

I further certify that I served a copy of this document by mailing a true

and correct copy thereof, postage prepaid, addressed to:

An employee of Fennemore Craig P.C.

TDAY/15136726.1/015810.0012
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074

(702) 933-07774 Fax (702) 933-0778
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Henderson, Nevada 89074-6571

and that there is regular communication by mail between the place of mailing and the place so

addressed.

Soudsa rterJepr

An Employee of Woodbury, Morris & Brown

Page 12 of 12 0734




EXHIBIT A,




0736



0737



0738



Exhibit A

Payment Status Letters from SFC to Trade Contractors

11612-01/SFC Letter to NV Contractor Board 4 22 09
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project

11612-01/SFC Letter to NV Contractor Board 4 22 09

0744




EXHIBIT “10”

EXHIBIT “10”



“URACY GLASS &
APANY, INC.’S

) CAMCO PACIFIC
TION INC.’S
RCLAIM

Il

0746




0747



0748



0749



N o <

w

o~

=]

=,

o
—

- N N T O I~

o = = = =

8LL0rE€6 (TOL) ¥od 4LLL0-EE6(20L)
/068 PRAIN EOw.ﬁ_on:
011 2¥Ing ‘Aemreq A3[[eA ua210) "N 10L
NAOYAY 29 SRIIO ‘AdNgaoOm

o0
—

()}
—

fo]
o~

—
(o]

o
(o]

[ag]
™~

<
o~

w
™~

\O
(]

™~
(o}

o0
[an]

0750




0751



0752



0753



CERTIFICATE OF MAILING

[ hereby certify that on this l H,{Lday of September 2009, I served a copy of the
ANSWER TO ACCURACY GLASS & MIRROR COMPANY, INC.’S COMPLAINT
AND CAMCO PACIFIC CONSTRUCTION INC.’S COUNTERCLAIM by facsimile and
by enclosing a true and correct copy of the same in a sealed envelope upon which first-class
postage was fully prepaid, and addressed to the following:

RICHARD L. PEEL, ESQ

PEEL BRIMLEY, LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074

Fax: 702-990-7273

and that there is regular communication by mail between the place of mailing and the place so

/!

An Employegot
Woodbury, Morris & Brow

addressed.

Page 9 of 9 0754
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Exhibit A

Payment Status Letters from SFC to Trade Contractors

11612-01/SFC Leiter to NV Conlractor Board 4 22 09
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project

11612-01/SFC Letter to NV Contractor Board 4 22 (9
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CERTIFICATE OF MAILING
I hereby certify that on the ] \%\' day of September 2009, I served a copy of the

ANSWER TO BRUIN PAINTING CORPORATION’S STATEMENT OF FACT’S
CONSTITUTING LIEN, THIRD-PARTY COMPLAINT, AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and correct
copy of the same in a sealed envelope upon which first-class postage was fully prepaid, and
addressed to the following:

RICHARD L. PEEL, ESQ

PEEL BRIMLEY, LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074

Fax: 702-990-7273

and that there is regular communication by mail between the place of mailing and the place so

addressed.

An Employe€ of Woodbury, w & Brown

Page 9 of 9 0774




EXHIBIT A

0775




0776



o777



0778



Exhibit A

Payment Status Letters from SFC to Trade Contractors

11612-01/SFC Letler 1o NV Contractor Board 4 22 09
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project

11612-01/5FC Letter to NV Contractor Board 4 22 09
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WOODBURY, MORRIS & BROWN
Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

701 N. Green Valley Parkway, Suite 110
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

1

ERTIFICATE OF MAILING

2 ﬂday of September 2009, I served a copy of the
INC.’S STATEMENT OF FACTS CONSTITUTING
LAINT AND CAMCO PACIFIC CONSTRUCTION’S
= and by enclosing a true and correct copy of the same in a

-class postage was fully prepaid, and addressed to the

2
suite 200
4

ication by mail between the place of mailing and the place so

M .

An Employeeg of Woodbury@s & Brown
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Exhibit A

Payment Status Letters from SFC to Trade Contractors

11612-01/SFC Letter 1o NV Contractor Board 4 22 09
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project

11612-01/SFC Letter to NV Contractor Board 4 22 09
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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Electronically Filed
04/13/2010 11:14:24 AM

ANS/CTCM % i~g‘“’“"

Steven L. Morris, Esq.

Nevada Bar No. 7454

Zachariah B. Parry, Esq.

Nevada Bar No. 11677

WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074
slmorris(@wmb-law.net
zparry(@wmb-law.net

(702) 933-0777

Attorneys for Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Inre: Case No: A571228

Dept. No: XXV
Manhattan West Mechanics’ Lien Litigation

And All Consolidated Cases

ANSWER TO CACTUS ROSE’S STATEMENT OF FACTS
CONSTITUTING NOTICE OF LIEN AND COMPLAINT AND
CAMCO PACIFIC CONSTRUCTION COMPANY INC.’S COUNTERCLAIM
Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.

(hereinafter “Camco’) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

(hereinafter “Fidelity””) (Camco and Fidelity are sometimes collectively referred to herein as

“Defendants”), by and through their counsel, Steven L. Morris, Esq. of the law firm of

Woodbury, Morris & Brown, hereby answer the Third-Party Complaint of HELIX ELECTRIC

OF NEVADA, LLC. d/b/a HELIX ELECTRIC, (hereinafter “Plaintiff”” or “Helix™), on file

herein, and admit, deny, and allege as follows:

1. Camco and Fidelity are without information or knowledge sufficient to ascertain the
truth of the allegations contained in Paragraphs 7, 34, 35, and 39 of Plaintiff’s
Complaint, and therefore deny each and every allegation contained therein.

2. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 4, 5, 6, 38, 58,
59, 62, and 63 of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 9, 10, 11,

0807




WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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10.

1.

12,13, 14, 15, 18, 19, 20, 22, 23, 24, 25, 26, 27, 28, 29, 31, 32, 33, 36, 38, 41, 43, 44,
45, 46,47, 48, 49, 50, 53, 54, 55, 56, and 65 of Plaintiff’s Complaint.
As to Paragraph 17, Camco and Fidelity admit that there is a covenant of good faith and
fair dealing implied in every agreement, and admit that Camco acted fairly and in good
faith. Camco and Fidelity deny all remaining allegations therein.
As to Paragraph 40, Camco and Fidelity admit that Helix’s claim against the Property is
superior to the claim(s) of SFC, but deny the remaining allegations contained therein.
As to Paragraph 52, Camco and Fidelity admit that NRS §§ 624.606 to 624.630 speak
for themselves, but deny the remaining allegations contained therein.
As to Paragraphs 60 and 61, Camco and Fidelity admit that the Mezzanine Deeds of
Trust Subordination Agreement speaks for itself, but deny the remaining allegations
contained therein.
As to paragraph 64, Camco and Fidelity admit that a dispute has arisen, and an actual
controversy now exists, but deny the remaining allegations contained therein.
As to Paragraphs 8, 16, 21, 30, 37,42, 51, and 57 of Plaintiff’s Complaint, Camco and
Fidelity repeat and reallege the answers to paragraphs 1 through 65 as though fully set
forth herein.
To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference
thereof not expressly set forth hereinabove.
It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a
result, these answering Defendants have been damaged by the Plaintiff, and these
answering Defendants are accordingly entitled to their attorney fees and costs incurred
herein.

AFFIRMATIVE DEFENSES

The Complaint on file herein fails to state a claim against Camco and Fidelity upon

Page 2 of 17
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074

(702) 933-07774 Fax (702) 933-0778
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10.

1.

12.

13.
14.

which relief can be granted.

That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.
Any and all damages sustained by Plaintiff are the result of its own negligence and
breach of contract.

Camco is not negligent with respect to the transactions that are the subject of the
Complaint, and is and was not in breach of contract.

At the time and place under the circumstances alleged by the Plaintiff, Plaintiff had full
and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and
omissions, assume the risk attendant to any condition there or then present.

The liability, if any, of Camco must be reduced by the percentage of fault of others,
including the Plaintiff.

The claims, and each of them, are barred by the failure of the Plaintiff to plead those
claims with particularity.

The claims of Plaintiff have been waived as a result of the acts and the conduct of the
Plaintiff.

The claim for breach of contract is barred as a result of the failure to satisfy conditions
precedent.

The claims for breach of contract and breach of implied covenant of good faith and fair
dealing are barred by the statute of frauds.

Plaintiff brought the case at bar without reasonable grounds upon which to base a claim
for relief.

Plaintiff maintained the present action without reasonable grounds upon which to base a
claim for relief.

Plaintiff’s claims are not well grounded in fact.

Plaintiff’s claims are not warranted by existing law.
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I5.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

Plaintiff is barred from recovering by the doctrine of unclean hands.

Plaintiff’s claims are barred by the doctrine of laches, waiver, and estoppel.

To the extent that Plaintiff’s work was substandard, not workmanlike, defective,
incomplete, or untimely, Plaintiff is not entitled to recover for said work.

Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff now
complains.

There is no justiciable case or controversy as between Plaintiff and Camco and/or
Fidelity.

Plaintiff lacks standing to assert all or part of the causes of action contained in their
complaint.

Camco’s performance on any contract was excused by Plaintiff’s material breach
thereof.

Plaintiff failed to comply with the requirements of NRS Chapter 108 to perfect its
mechanic’s lien and therefore would not be entitled to any recovery on its lien
foreclosure claim.

Plaintiff has failed to mitigate its damages.

Defendant Fidelity is informed and believes that it is entitled to assert all of the defenses
available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

Fidelity alleges that its liability, if any exists, which is expressly denied, is limited to the
penal sum of the applicable Contractor's License Bond.

Any license or surety bond executed by Fidelity was limited to the classification of
contracting activities as set forth in its Nevada State Contractor's License Bond.

The liability of Fidelity if any, is limited to its obligations as set forth in its surety bond
agreement.

The liability of Fidelity if any, is limited to the statutory liability as set forth in NRS

624.273.
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29.

30.

31

32.

33.

34.

Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named
principal.

The damages sustained by Plaintiff, if any, were caused by the acts of third persons who
were not agents, servants, or employees of Fidelity, or its principal, and who were not
acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity
or its principal are not liable in any manner to the Plaintiff.

Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named
principal.

Plaintiff's suit against Fidelity is not timely brought under the terms of the bond because
no judgment or court decree has been entered against its principal.

It has been necessary for Camco and Fidelity to retain the services of the law offices of
Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this action,
and Camco is entitled to payment of all costs, fees, and expenses associated with and/or
arising out of the defense of this action.

Pursuant To NRCP &, all possible affirmative defenses may not have been alleged
herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the
right to amend their Answer to allege additional affirmative defenses if subsequent
investigation warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this

action; and

3. For such other and further relief as the Court deems just and proper.

COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
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“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

I. Camco was and is at all times relevant to this action, a California corporation, doing
business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant CACTUS ROSE CONSTRUCTION, an Arizona corporation
(hereinafter referred to as “Cactus”) is and was at all times relevant to this action, a
corporation conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or

otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.

Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,

Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to

amend this Counterclaim to show the true names and capacities of each such DOE Defendants

at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Abuse of Process)

4. Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by

reference and further alleges:

5. Camco was a general contractor for the Manhattan West Condominiums project, located
in Clark County, Nevada (the “Property,” and/or “Project™).

6. GEMSTONE DEVELOPMENT WEST, INC. (“Gemstone”) was the owner of the
Project.

7. Camco did not request proposals from any subcontractor on the Project and Camco did
not negotiate or enter into a contract with Cactus Rose.

8. Cactus Rose was selected by Gemstone and furnished its respective work and materials

at Gemstone’s direction and request.
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9.

No payments for the work and materials furnished to the Project came through

Camco.

10.
I1.

12.

13.

14.

I5.

There was no contract between Cactus Rose and Camco with regard to the Project.
The only viable claims Cactus Rose has, if any, are against Gemstone and/or the
Property.
Lacking a basis for relief against Camco, Cactus Rose has an ulterior purpose, other
than resolving a legal dispute, in bringing this lawsuit against Camco.
Cactus Rose has engaged in a willful act in the use of the legal process not proper in the
regular conduct of the proceeding.
Camco has been required to engage the services of the law firm of WOODBURY,
MORRIS & BROWN to prosecute this matter and Camco is entitled to a reasonable
attorneys fees and costs therefor.
SECOND CAUSE OF ACTION
(Breach of Contract - In the Alternative)

Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by

reference and further alleges:

16.
17.

18.

19.

20.

Apco Construction (“Apco”) was initially the general contractor for the Project.

Cactus Rose and Apco entered into a Subcontract Agreement (the “Agreement”) relative
to the Project.

Section 3.4 of the Agreement states: “Any payments to Subcontractor shall be
conditioned upon receipt of the actual payments by Contractor from Owner.
Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the
Owner.”

If any contract existed at all between Camco and Cactus Rose, it was an implied
contract based on the terms of the Agreement.

All payments made to subcontractors and suppliers on the Project were made directly by
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21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

Gemstone through Nevada Construction Services. (See Exhibit A, attached hereto and
incorporated herein by this reference).

Camco never received payment on behalf of the subcontractors, including Cactus Rose,
and was therefore, not responsible nor liable for payment to the subcontractors,
including Cactus Rose.

Cactus Rose agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

Cactus Rose breached its contract with Camco by demanding payment from Camco and
by bringing claims against Camco and its License Bond Surety relative to payment for
the work allegedly performed by Cactus Rose on the Project.

Camco is entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

Camco has been required to engage the services of the law firm of WOODBURY,
MORRIS & BROWN to prosecute this matter and Camco is entitled to a reasonable
attorneys fees and costs therefor.

THIRD CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing - In the Alternative)
Camco repeats and realleges each and every allegation contained in the preceding
paragraphs of Counterclaimant’s Counterclaim, incorporates the same at this point by
reference and further allege:
The law imposes upon Cactus Rose, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;
Despite this covenant, Cactus Rose’s intentional failure to abide by the terms of the
parties written contract, Cactus Rose breached its covenant to act in good faith and deal
fairly;
As a result of its breach of the covenant of good faith and fair dealing, Cactus Rose has
injured Camco in an amount in excess of $10,000.00.

Camco has been required to engage the services of the law firm of
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WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

FOURTH CAUSE OF ACTION

(Declaratory Relief)

31.  Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by

reference and further alleges:

32.  Pursuant to Nevada Revised Statutes (“NRS”) Chapter 30, the Uniform Declaratory
Judgment Act, and more particularly, NRS 30.030 and NRS 30.040, Camco asks this
Court to utilize its power to interpret the Agreement and declare the respective rights
and obligations of the parties, if any, under the Agreement, including, without
limitation, the complete or partial validity or invalidity of the Agreement, the terms and
conditions, if any, under which Cactus Rose would be entitled to a commission
thereunder, the duration or term of the Agreement, and the extent to which the
Agreement is unconscionable and/or unenforceable.

33. It has become necessary for Camco to retain the services of the law firm of Woodbury,
Morris & Brown to defend against the Complaint and to bring counterclaims against
Cactus Rose, and Camco is therefore entitled to an award of attorneys’ fees and costs
incurred herein.

FIFTH CAUSE OF ACTION

(Attorney’s Fees)
34.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further alleges:
35.  NRS 30.120 provides that “in any proceeding under NRS 30.010 to 30.160, inclusive,
the Court may make such award of costs as may seem equitable and just.”
36.  Inthis case, pursuant to NRS Chapter 30, the Uniform Declaratory Judgment Act, and
more particularly, NRS 30.030 and NRS 30.040, Camco has requested that this Court
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declare the rights, status and relationships between the parties under the Agreement.
Camco has been forced to retain the services of an attorney and has incurred costs in
seeking such declaratory relief from this Court.

37. Therefore, Camco asks this Court, pursuant to NRS 30.120, to award Camco the
attorney’s fees and costs that it incurs in the defense and prosecution of this litigation.

38. It has become necessary for Camco to retain the services of the law firm of Woodbury,
Morris & Brown to defend against the Complaint and to bring counterclaims against
Cactus Rose, and Camco is therefore entitled to an award of attorneys’ fees and costs
incurred herein.

WHEREFORE, Counterclaimant Camco prays as follows:
L. For this Court to enter judgment against Counterdefendant in an amount in

excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and

3. For such other and further relief as the Court deems just and proper.

DATED this 13th day of April 2010. WOODBURY, MORRIS & BROWN

/s/ Zachariah B. Parry

Steven L. Morris, Esq.

Nevada Bar No. 7454

Zachariah B. Parry, Esq.

Nevada Bar No. 11677

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fidelity
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CERTIFICATE OF MAILING

I hereby certify that on the 13th day of April 2010, I served a copy of the ANSWER

TO CACTUS ROSE’S STATEMENT OF FACTS CONSTITUTING NOTICE OF LIEN

AND COMPLAINT AND CAMCO PACIFIC CONSTRUCTION COMPANY INC.’S

COUNTERCLAIM on the interested parties by serving the same to the following parties in

the below-indicated way:

Fax: 385-2899
E-mail: www cllister-reynolds.com

Brian K. Berman, Esq. O U.S. Mails, first class postage fully
721 Gass Avenue prepaid
Las Vegas, NV 89101 O Facsimile at the number listed
Attorney for Ready Mix, Inc. L Electronic transmission (Wiznet)
Fax: 382-6450 O Personal Service / Hand delivery
E-mail: b.k.berman(@att.net
Andrew F. Dixon, Esq. O U.S. Mails, first class postage fully
Jonathan W. Barlow, Esq. prepaid
BOWLER, DIXON & TWITCHELL O Facsimile at the number listed
400 North Stephanie #235 u Electronic transmission (Wiznet)
Henderson, NV 89014 O Personal Service / Hand delivery
Attorneys for The Pressure Grout Company
Fax: 260-8983
E-mail: andrew(@bdtlawyers.com
Richard Dreitzer, Esq. O U.S. Mails, first class postage fully
BULLIVANT HOUSER BAILEY PC prepaid
3883 Howard Hughes Pkwy., Suite 550 O Facsimile at the number listed
Las Vegas, Nevada 89169 u Electronic transmission (Wiznet)
Attorneys for Plaintiff Wiss, Janney, Elstner | [J Personal Service / Hand delivery
Associates, Inc.
Fax: 650-2995
E-mail: richard.dreitzer@bullivant.com
Cabinetec, Inc. O U.S. Mails, first class postage fully
2711 East Craig Road prepaid
North Las Vegas, NV 89030-3367 O Facsimile at the number listed
u Electronic transmission (Wiznet)
O Personal Service / Hand delivery
Matthew Q. Callister, Esq. O U.S. Mails, first class postage fully
CALLISTER & REYNOLDS prepaid
823 S. Las Vegas Blvd. South, 5™ Floor U Facsimile at the number listed
Las Vegas, NV 89101 u Electronic transmission (Wiznet)
Attorney for Executive Plastering, Inc. O Personal Service / Hand delivery
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Martin A. Muckelroy, Esq. O U.S. Mails, first class postage fully
COOKSEY, TOOLEN, GAGE, prepaid

DUFFY & WOOG O Facsimile at the number listed
3930 Howard Hughes Pkwy., Suite 200 u Electronic transmission (Wiznet)
Las Vegas, Nevada 89169 O Personal Service / Hand delivery
Attorneys for Club Vista Financial Services,

Gary D. Tharaldson and Tharaldson Motels

1l Inc.

Fax: 949-3104

E-mail:

D. Shane Clifford, Esq. O U.S. Mails, first class postage fully
DIXON, TRUMAN, FISHER & CLIFFORD prepaid

221 N. Buffalo Drive, #A O Facsimile at the number listed

Las Vegas, NV 89145 u Electronic transmission (Wiznet)
Attorneys for Ahern Rentals O Personal Service / Hand delivery
Fax: 259-9759

E-mail: shanec@dixontruman.com

Eric Dobberstein, Esq. O U.S. Mails, first class postage fully
G. Lance Welch, Esq. prepaid

DOBBERSTEIN & ASSOCIATES U Facsimile at the number listed
8965 S. Eastern Ave., #280 u Electronic transmission (Wiznet)
Las Vegas, NV 89123 O Personal Service / Hand delivery
Attorneys for Insulpro Projects, Inc.

Fax: 382-1661

E-mail: lancew(@edautolaw.com

Alexander Edelstein O U.S. Mails, first class postage fully
10170 W. Tropicana Ave. Ste. 156-169 prepaid

Las Vegas, NV 89147-8465 O Facsimile at the number listed
Executive of Gemstone Development West, Inc. L Electronic transmission (Wiznet)
Fax: O Personal Service / Hand delivery
E-mail: lynndemann(@gamil.com

Kurt C. Faux, Esq. O U.S. Mails, first class postage fully
Willi H. Siepmann, Esq. prepaid

FAUX LAW GROUP O Facsimile at the number listed
1540 W. Warm Springs Road, Ste. 100 u Electronic transmission (Wiznet)
Henderson, NV 89014 O Personal Service / Hand delivery
Attorneys for Platte River Insurance Co.

Fax: 458-5794

E-mail: kfaux@fauxlaw.com

Craig S. Newman, Esq. O U.S. Mails, first class postage fully
Dale B. Rycraft, Jr., Esq. prepaid

FENNEMORE CRAIG, P.C. ] Facsimile at the number listed

300 South Fourth Street, Suite 1400 L Electronic transmission (Wiznet)
Las Vegas, Nevada 89101 O Personal Service / Hand delivery
Attorneys for Ferguson Fire and

Fabrication, Inc.

Fax: 692-8054

E-mail: cnewman(@fclaw.com
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James E. Shapiro, Esq. O U.S. Mails, first class postage fully
GERRARD, COX & LARSEN prepaid

2450 Saint Rose Parkway, Suite 200 O Facsimile at the number listed
Henderson, Nevada 89074 u Electronic transmission (Wiznet)
Attorneys for Las Vegas Pipeline, LLC O Personal Service / Hand delivery
Fax: 796-4848

E-mail: www.gerrard-cox.com

Ronald S. Sofen, Esq. O U.S. Mails, first class postage fully
Becky A. Pintar, Esq. prepaid

GIBBS, GIDEN, LOCHER, TURNER O Facsimile at the number listed

& SENET LLP L Electronic transmission (Wiznet)
3993 Howard Hughes Pkwy., Suite 530 O Personal Service / Hand delivery
Las Vegas, NV 89169

Attorneys for the Masonry Group Nevada, Inc.

Fax: 836-9802

E-mail:

Martin I. Melendrez, Esq. O U.S. Mails, first class postage fully
HAWKINS MELENDREZ, P.C. prepaid

9555 Hillwood Drive, Suite 150 O Facsimile at the number listed

Las Vegas, Nevada 89134 u Electronic transmission (Wiznet)
Attorneys for Plaintiff HD Supply O Personal Service / Hand delivery
Construction Supply, L.P. d/b/a White Cap

Construction Supply, Inc.

Fax: 318-8801

E-mail: mmelendrez@hawkinsmelendrez.com

Sean D. Thueson, Esq. O U.S. Mails, first class postage fully
Gregory S. Gilbert, Esq. prepaid

HOLLAND & HART LLP O Facsimile at the number listed
3800 Howard Hughes Pkwy., 10" Floor L Electronic transmission (Wiznet)
Las Vegas, NV 89169 O Personal Service / Hand delivery
Attorneys for Gemstone Development West, Inc.

Fax: 669-4650

E-mail: hollandhart.com

Gwen Rutar Mullins, Esq. O U.S. Mails, first class postage fully
Wade B. Gochnour, Esq. prepaid

HOWARD & HOWARD, P.C. ] Facsimile at the number listed
3800 Howard Hughes Pkwy., #1400 u Electronic transmission (Wiznet)
Las Vegas, NV 89169 O Personal Service / Hand delivery
Attorneys for APCO Consruction

Fax: 567-1568

E-mail: grm@h2law.com
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William R. Urga, Esq. O U.S. Mails, first class postage fully
Christopher D. Craft, Esq. prepaid

JOLLEY URGA WOODBURY & O Facsimile at the number listed
STANDISH u Electronic transmission (Wiznet)
3800 Howard Hughes Parkway, 16" Floor O Personal Service / Hand delivery
Las Vegas, Nevada 89169

Attorneys for Pape Material Handling dba

Pape Rents, Steel Structure, Inc. and Nevada

Prefab Engineers, Inc.

Fax: 699-7555

E-mail: mail@juww.com

Mark M. Jones, Esq. O U.S. Mails, first class postage fully
Matthew S. Carter, Esq. prepaid

KEMP, JONES & COULTHARD, LLP O Facsimile at the number listed
3800 Howard Hughes Pkwy., 17® Floor u Electronic transmission (Wiznet)
Las Vegas, NV 89169 O Personal Service / Hand delivery
Attorneys for Scott Financial Corporation

and Bradley J. Scott

Fax: 385-6001

E-mail: m.jones@kempjones.com

Richard A. Koch, Esq. O U.S. Mails, first class postage fully
KOCH & BRIM, L.L.P. prepaid

4520 S. Pecos Road, Suite 4 O Facsimile at the number listed

Las Vegas, NV 89121 L Electronic transmission (Wiznet)
Attorney for Republic Crane Services, LLC O Personal Service / Hand delivery
Fax: 451-1448

E-mail:

Marc Risman, Esq. O U.S. Mails, first class postage fully
KOCH & SCOW LLC prepaid

10120 South Eastern Avenue, Suite 200 O Facsimile at the number listed
Henderson, Nevada 89052 u Electronic transmission (Wiznet)
Attorney for Creative Home Theatre, LLC O Personal Service / Hand delivery
Fax: 318-5039

E-mail: marcrisman@calneva-law.com

Joseph G. Went, Esq. O U.S. Mails, first class postage fully
Georlen K. Spangler, Esq. prepaid

KOLESAR & LEATHAM, CHTD. O Facsimile at the number listed
3320 W. Sahara Ave., Suite 380 u Electronic transmission (Wiznet)
Las Vegas, NV 89102 O Personal Service / Hand delivery
Attorneys for Uintah Investments, LLC, dba

Sierra Reinforcing

Fax: 362-9472

E-mail: www klnevada.com
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Von S. Heinz, Esq. O U.S. Mails, first class postage fully
Abran E. Vigil, Esq. prepaid

Ann Marie McLoughlin, Esq. O Facsimile at the number listed
LEWIS AND ROCA LLP u Electronic transmission (Wiznet)
3993 Howard Hughes Pkwy., Ste. 600 O Personal Service / Hand delivery
Las Vegas, NV 89169

Attorneys for Bank of Oklahoma, N.A.

Fax: 949-8398

E-mail: Vheinz@LRLaw.com

Phillip S. Aurbach, Esq. O U.S. Mails, first class postage fully
MARQUIS & AURBACH prepaid

10001 Park Run Drive O Facsimile at the number listed

Las Vegas, NV 89145 L Electronic transmission (Wiznet)
Co-Counsel for Nevada Construction O Personal Service / Hand delivery
Services

Fax: 920-8309

E-mail: paurbach@marquisaurbach.com

Christopher R. McCullough, Esq. O U.S. Mails, first class postage fully
McCULLOUGH, PEREZ & ASSOCIATES prepaid

601 S. Rancho Drive, #A-10 O Facsimile at the number listed

Las Vegas, NV 89106 U Electronic transmission (Wiznet)
Attorneys for Cell-Crete Fireproofing of O Personal Service / Hand delivery
Nevada, Inc.

Fax: 385-6744

E-mail:

Ryan Bellows, Esq. O U.S. Mails, first class postage fully
McDONALD CARANO WILSON, LLP prepaid

100 West Liberty Street, 10™ Floor O Facsimile at the number listed
Reno, Nevada 89505 L Electronic transmission (Wiznet)
Attorneys for Fast Glass, Inc. O Personal Service / Hand delivery
Fax: 788-2020

E-mail:

Glenn F. Meier, Esq. O U.S. Mails, first class postage fully
MEIER & FINE, LLC prepaid

2300 W, Sahara Ave., #430 O Facsimile at the number listed

Las Vegas, NV 89102 u Electronic transmission (Wiznet)
Attorneys for Scott Financial Corporation O Personal Service / Hand delivery
Fax: 673-1001

E-mail: www.mpnvlaw.com

K. Layne Morrill, Esq. O U.S. Mails, first class postage fully
Martin A. Aronson, Esq. prepaid

MORRILL & ARONSON O Facsimile at the number listed

One E. Camelback Road, Ste. 340 L Electronic transmission (Wiznet)
Phoenix, AZ 85012 O Personal Service / Hand delivery
Attorneys for Club Vista Financial Group,

Tharaldson Motels Ii, Inc. and

Gary D. Tharaldson
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Nicholas M. Wieczorek, Esq. O U.S. Mails, first class postage fully
Brian Walters, Esq. prepaid

MORRIS POLICH & PURDY O Facsimile at the number listed
3883 Howard Hughes Parkway, Suite 560 u Electronic transmission (Wiznet)
Las Vegas, Nevada 89169 O Personal Service / Hand delivery
Attorneys for Selectbuild Nevada, Inc.

Fax: 862-8400

E-mail: mpplaw.com

Philip T. Varricchio, Esq. O U.S. Mails, first class postage fully
MUIJE & VARRICCHIO prepaid

1320 S. Casino Center Blvd. O Facsimile at the number listed

Las Vegas, NV 89104 L Electronic transmission (Wiznet)
Attorney for John Deere Landscaping, Inc. O Personal Service / Hand delivery
Fax: 386-9135

E-mail: phil-varricchio@muijeandvarricchio.com

Richard Peel, Esq. O U.S. Mails, first class postage fully
PEEL BRIMLEY LLP prepaid

3333 E. Serene, Suite 200 O Facsimile at the number listed
Henderson, NV 89074 u Electronic transmission (Wiznet)
Attorney for Accuracy Glass & Mirror, Inc., | U Personal Service / Hand delivery
HD Supply Waterworks LP, Helix Electric of

Nevada, Buchele, Inc., Interstate Plumbing,

Heinaman Glazing, and Cactus Rose

Fax: 990-7273

E-mail: www.peelbrimley.com

Jennifer R. Lloyd-Robinson, Esq. O U.S. Mails, first class postage fully
PEZZILLO ROBINSON prepaid

6750 Via Austi Parkway, #170 O Facsimile at the number listed

Las Vegas, NV 89119 L Electronic transmission (Wiznet)
Attorneys for Tri-City Drywall, Inc. O Personal Service / Hand delivery
Fax: 233-4252

E-mail: jrobinson@pezzillorobinson.com

Jeffrey R. Albregts, Esq. O U.S. Mails, first class postage fully
SANTORO DRIGGS, ET AL. prepaid

400 South Fourth St., 3" Floor O Facsimile at the number listed

Las Vegas, NV 89101 u Electronic transmission (Wiznet)
Attorneys for Arch Aluminum & Glass Co. O Personal Service / Hand delivery

Fax: 791-1912
E-mail: santorodriggs.com
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T. James Truman, Esq. O U.S. Mails, first class postage fully
Stephen M. Dixon, Esq. prepaid

T. JAMES TRUMAN & ASSOCIATES U Facsimile at the number listed
3654 North Rancho Drive u Electronic transmission (Wiznet)
Las Vegas, NV 89130 O Personal Service / Hand delivery
Attorneys for Noorda Sheetmetal, Dave

Peterson Framing, Inc. E&E Fire

Protection, LLC, Professional Door and

Millworks, LLC, and The Pressure Grout

Company

Fax: 396-3035

E-mail: ttruman(@trumanlegal.com

Justin L. Watkins, Esq. O U.S. Mails, first class postage fully
David Johnson, Esq. prepaid

WATT, TIEDER, HOFFAR & O Facsimile at the number listed
FITZGERALD u Electronic transmission (Wiznet)
3993 Howard Hughes Parkway, Suite 400 O Personal Service / Hand delivery
Las Vegas, Nevada 89169

Attorneys for Granite Construction

Fax: 822-2650

E-mail: jwatkins@wthf.com

Donald H. Williams, Esq. O U.S. Mails, first class postage fully
WILLIAMS & WIESE prepaid

612 South 10" Street O Facsimile at the number listed

Las Vegas, NV 89101 L Electronic transmission (Wiznet)
Attorneys for Harsco Corporation and EZA, | [J Personal Service / Hand delivery
P.C. dba OZ Architecture of Nevada, Inc.

Fax: 320-7760

E-mail: donaldhwillimaslaw(@gmail.com

Michael M. Edwards, Esq. O U.S. Mails, first class postage fully
Reuben H. Cawley, Esq. prepaid

WILSON, ELSER, MOSKOWITZ, O Facsimile at the number listed
EDELMAN & DICKER LLP u Electronic transmission (Wiznet)
Oxford Court O Personal Service / Hand deliveryd

415 South Sixth Street, Suite 300
Las Vegas, Nevada 89101-6937

Attorneys for Zitting Brothers Construction, Inc.

Fax: 382-1413
E-mail: www.wilsonelser.com

/s/ Zachariah B. Parry

Employee of WOODBURY, MORRIS & BROWN
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CERTIFICATE OF MAILING

I hereby certify that on the J& day of September 2009, I served a copy of the
“ ANSWER TO HEINAMAN CONTRACT GLAZING’S STATEMENT OF FACT’S
CONSTITUTING LIEN, THIRD-PARTY COMPLAINT, AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and correct
copy of the same in a sealed envelope upon which first-class postage was fully prepaid, and
addressed to the following:

RICHARD L. PEEL, ESQ

PEEL BRIMLEY, LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074
| Fax: 702-990-7273

and that there is regular communication by mail between the place of mailing and the place so

addressed.

) ~
An Employee of Woodburyw & Brown
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0836



0837



0838

\1<\ 1l||.l((|.-1| (l ——— o w S S S AN S | 0= S =4 [7p] / ma w =




o | @
Exhibit A

Payment Status Letters from SFC to Trade Contractors

H1612-01/SFC Letter 1o NV Contractor Board 4 22 09
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project

11612-01/SFC Letter to NV Contractor Board 4 22 09
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Electronically Filed
04/28/2010 05:30:57 PM

ANS m_ » ézﬂ««w—

Steven L. Morris, Esq.

Nevada Bar No. 7454

Zachariah B. Parry, Esq.

Nevada Bar No. 11677

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074
slmorris(@wmb-law.net
zparry(@wmb-law.net

(702) 933-0777

Attorneys for

Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Inre: Case No: AS571228
Dept. No: XXV

Manhattan West Mechanics’ Lien Litigation

And All Consolidated Cases

AMENDED ANSWER TO HD SUPPLY & WATERWORKS, LP°’S STATEMENT OF
FACTS CONSTITUTING LIEN AND THIRD-PARTY COMPLAINT

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco’) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND
(hereinafter “Fidelity””) (Camco and Fidelity are sometimes collectively referred to herein as
“Defendants”), by and through their counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Morris & Brown, hereby answer the Third-Party Complaint of HD SUPPLY &
WATERWORKS, LP (hereinafter “Plaintiff”” or “HD Supply”), on file herein, and admit, deny,
and allege as follows:

1. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 4, 6, 7, 9, 10, 12, 14, 15, 16, 17, 18, 19, 22,
23,24, 25, 26,27, 31, 32, 33, 35, 36, 37, 52, 53, 54, 55, 56, 62, 63, 64, 68, 81, 82, 83, 84, 85,
86, 87,90, 91, 92, 93, 94, 95, and 96 of Plaintiff’s Complaint, and therefore deny each and
every allegation contained therein.

2. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 5, &,
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11, 30, 67,99, 100, 103, 104, of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 20,
28, 38,40, 41,42, 43, 44, 45, 46, 47, 49, 50, 51, 57, 59, 60, 61, 65, 70, 72, 73, 74, 75, 76, 77,
78,79, 88, 97, and 106 of Plaintiff’s Complaint.

4. As to Paragraph 69, Camco and Fidelity admit that HD Supply’s claim against
the Property is superior to the claim(s) of SFC, but deny the remaining allegations contained
therein.

5. As to Paragraphs 101 and 102, Camco and Fidelity admit that the Mezzanine
Deeds of Trust Subordination Agreement speaks for itself, but deny the remaining allegations
contained therein.

6. As to paragraph 105, Camco and Fidelity admit that a dispute has arisen, and an
actual controversy now exists, but deny the remaining allegations contained therein.

7. As to Paragraphs 13, 21, 29, 34, 39, 48, 58, 66, 71, 80, 89, 98, of Plaintiff’s
Complaint, Camco and Fidelity repeat and reallege the answers to paragraphs 1 through 88 as
though fully set forth herein.

8. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thercof not
expressly set forth hereinabove.

9. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering

Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.
2. That any or all negligence or fault on the part of the Plaintiff would be active

and primary, and any negligence or fault of Camco, if any, would be secondary and passive.

Page 2 of 6
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3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco is not negligent with respect to the transactions that are the subject of the
Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy

conditions precedent.

10.  The claims for breach of contract and breach of implied covenant of good faith
and fair dealing are barred by the statute of frauds.

11.  Plaintiff brought the case at bar without reasonable grounds upon which to base
a claim for relief.

12.  Plaintiff maintained the present action without reasonable grounds upon which
to base a claim for relief.

13.  Plaintiff’s claims are not well grounded in fact.

14.  Plaintiff’s claims are not warranted by existing law.

15.  Plaintiff is barred from recovering by the doctrine of unclean hands.

16.  Plaintiff’s claims are barred by the doctrine of laches, waiver, and estoppel.

17.  To the extent that Plaintiff’s work was substandard, not workmanlike, defective,

Page 3 of 6
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incomplete, or untimely, Plaintiff is not entitled to recover for said work.

18.  Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff
now complains.

19.  There is no justiciable case or controversy as between Plaintiff and Camco
and/or Fidelity.

20.  Plaintiff lacks standing to assert all or part of the causes of action contained in
their complaint.

21.  Camco’s performance on any contract was excused by Plaintiff’s material breach
thereof.

22.  Plaintiff failed to comply with the requirements of NRS Chapter 108 to perfect
its mechanic’s lien and therefore would not be entitled to any recovery on its lien foreclosure
claim.

23.  Plaintiff has failed to mitigate its damages.

24.  Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

25.  Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

26.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

27.  The liability of Fidelity if any, is limited to its obligations as set forth in its
surety bond agreement.

28.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

29. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

30.  The damages sustained by Plaintiff, if any, were caused by the acts of third

Page 4 of 6
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persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

31. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

32.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

33. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees, and expenses associated with and/or
arising out of the defense of this action.

34.  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation
and inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right
to amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants,

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

I. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and

3. For such other and further relief as the Court deems just and proper.

DATED this 26th day of April 2010.
WOODBURY, MORRIS & BROWN

/s/ Zachariah B. Parry

Steven L. Morris, Esq.

Nevada Bar No. 7454

Zachariah B. Parry, Esq.

Nevada Bar No. 11677

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fidelity
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CERTIFICATE OF MAILING
I hereby certify that on the 28th day of April 2010, I served a copy of the AMENDED
ANSWER TO HD SUPPLY & WATERWORKS, LP’S STATEMENT OF FACTS
CONSTITUTING LIEN AND THIRD-PARTY COMPLAINT by e-serving a copy on all
parties listed in the Master Service List in accordance with the Electronic Filing Order entered

in this matter.

/s/ Zachariah B. Parry
An Employee of Woodbury, Morris & Brown
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

EEL BRIMLEY LLP, as
1 Third Party Complaint

ns, avers and alleges as

:laware corporation, duly
a.

Defendant GEMSTONE
was at all times relevant
for entity who claims an

in Clark County, Nevada

roject)

sers 163-32-101-020 and

01-019 and 163-32-112-

y, common areas and

the convenient vsc and
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 89074
(702) 990-7272 4 FAX (702) 990-7273

rainst All Defendants)
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»ntained in the preceding

¢, and further alleges as

, the CPCC Surety issued

Fifty Thousand Dollars

s surety on the Bond,

of NRS 624.270, which

has not been paid for the

zent made, but CPCC and

PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 # FAX (702) 990-7273
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04/05/2010 02:21:52 PM

%;.W

CLERK OF THE COURT

00

works, LP
DISTRICT COURT
CLARK COUNTY, NEVADA

OR LEAD CASE NO.. AS571228
yporation, DEPT. NO.: XIli

Consolidated with:

AS71792

AS574391

AS577623
', a Nevada AS83289
CTION, a A3584730
YACIFIC AS87168
(,INC., a
"ONE
., Nevada
JEPOSIT
L SCOTT
[, a North Dakota HD SUPPLY WATERWORKS, LP’S
: ROE VOLUNTARY DISMISSAL OF
; BOE . PLATTE RIVER INSURANCLE
ough X; LOE COMPANY ONLY WITHOUT
Ve, PREJUDICE
1s.

s, LP, a Florida

in Intervention,

evada

Y, INC,, a

[ONE

.., Nevada

IBING CO, LLC,
rany; E & E
Jevada limited
AND DEPOSIT
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PEEl BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074

(702) 990-7272 ¢+ FAX (702) 990-7273

16
17
18
19
20
21
22
23
24
25
26
27

28

COMPANY OFF MARYLAND; OLD
REPUBLIC SURETY; PLATTE RIVER
INSURANCE COMPANY; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation ; DOES I through X; ROE
CORPORATIONS I through X; BOE
BONDING COMPANIES I through X; LOE
LENDERS T through X, inclusive,

Defendants,

Pursuant lo NRCP 41(a)(1), Plaintifl-in-Intervention, HD SUPPLY WATERWORKS, L.P
voluntarily dismisscs the above referenced malter as (o PLATTE RIVER INSURANCE
COMPANY only. No answer or motion for summary judgment has been scrved and the Courl
has sel no trial date in this action.

Therefore, Plaintiff-in-Intervention authorizes and directs the Clerk ol this Courl Lo cnier a
Dismissal of PLATTE RIVER INSURANCE COMPANY from Lhis action withoul prejudice.

Dated this 5 day of April 2010.
PEEL BRIMLLEY LLP

\RIC AART EE
Nevadh Bl NG, 435
MICHAELNLAGEBHART, ESQ.
Nevada Bar Ne. 7718
3333 E. Screne Aveiue, Suile 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Fax: (702) 990-7273
rpeel@epeelbrimicy.com
meebhar@peclbrimley.com
Attorneys for HD Supply Waterworks, LP

HAPB&SVWCLIENT FILES\2000 - 2999 (IF - FI\2879
- HD Supply Waterworks\037 - B2 & 1£ Fire
Protection |Manhatlan West[\PX\Originals\ 100405 pElgC 2
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EXHIBIT 22”7



Electronically Filed
05/26/2010 02:00:22 PM

1 .
ORDR
2 L b b
3 DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA
4
APCO CONSTRUCTION, INC., a Nevada )
5 | corporation, )  CaseNo.: A-08-571228
) Dept. No.: XXV
6 Plaintiff, )
}  Consolidated With:
7| vs. }
) A-08-574391
8 || GEMSTONE DEVELOPMENT WEST, INC., )}  A-08-574792
a Nevada corporation; NEVADA }  A-08-577623
9 || CONSTRUCTION SERVICES, a Nevada. }  A-09-580889
corporation; SCOTT FINANCIAL }  A-09-583289
10 || CORPORATION, a North Dakota corporation; }  A-09-584730
COMMONWEALTH LAM) TITLE ) A-09-584960
11 || INSURANCE COMPANY,; FIRST }  A-09-587168
AMERICAN TITLE INSURANCE ) A-09-589195
12 || COMPANY; and DOES I through X, }  A-09-589677
) A-09-590319
13 Defendants. } A-09-592826
}  A-09-596924
14 }  A-09-597089
And all related matters. }
15 )
16
ORDER STRIKING DEFENDANT GEMSTONE DEVELOPMENT WEST, INC.’S
17 ANSWER AND COUNTERCLAIMS, AND ENTERING DEFAULT
18 The Court’s Order to Show Cause why default should not be entered against
19
GEMSTONE DEVELOPMENT WEST, INC. pursuant to EDCR 7.60 for failure to give
20
51 reasonable attention to the matters captioned herein, failure to obtain new counsel pursuant
22 to EDCR 7.42(b), and failure to appear at the hearing on Tuesday, April 13, 2010 came on
23 || for hearing on May 17, 2010 at 9:00 a.m. before the Honorable Kathleen E. Delaney. The
24 || Court, having reviewed the papers and pleadings on file herein, and oral argument
25 presented hereto, and good cause appearing therefore:
26 v
27
11
28

KATHLEEN E. DELANEY
DISTRICT JUDGE

DEPARTMENT TWENTY FIVE
LAS VEGAS NV 89155
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KATHLEEN E. DELANEY
DISTRICT JUDGE

DEPARTMENT TWENTY FIVE
LAS VEGAS NV 88155

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant
GEMSTONE DEVELOPMENT WEST, INC.’S Answer and Counterclaims are hereby
stricken and default is entered against it.

DATED: May 25, 2010.

KATHLEEN E. DELANEY
District Co\rt Judge

CERTIFICATE OF SERVICE

On or about the date filed, the undersigned served a true and correct copy of the
foregoing ORDER STRIKING DEFENDANT GEMSTONE DEVELOPMENT
WEST, INC.’S ANSWER AND COUNTERCLAIMS, AND ENTERING DEFAULT
by U.S. Mail, postage prepaid, upon the following:

Gemstone Development West.. Inc.

¢/o Alexander Edelstein

10170 W. Tropicana Ave., Suite 156-169

Las Vegas, NV 89147

Monica Caffaratti, Esq.

411 15th Avenue, #31

San Francisco, CA 94118

and by e-serving a copy on all parties listed in the Master Service List in accordance with

the Electronic Filing Order entered in this matter.

|
Cindy %ringberg gi ES

Judicial Executive Assistant
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Electronically Filed
05/07/2012 11:25:08 AM

%;.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

*hanic’s Lien

NC., aNevada

ff,

NT WEST, INC,, a
DA

ES, aNevada
CIAL

akota corporation;

» TITLE

FIRST

ANCE

rough X,

lants.

lated Claims. |

Case No.  08-A571228-B
Dept. No. XXIX

Consolidated With
08-A574391 A-09-589195-C
08-A574792 A-09-589677-C
08-A577623 A-09-590319-C
09-A579963 A-09-592826-C
09-A580889 A-09-596924-C
09-A583289 A-09-597089-C
09-A3584730 A-09-606730-C
09-A587168 A-10-608717-C

A-10-608718-C

Date: April 4, 2012
Time: 11:00 a.m.

NOTICE OF ENTRY OF DECISION,
ORDER AND JUDGMENT ON
DEFENDANT SCOTT FINANCIAL
CORPORATION’S MOTION FOR
SUMMARY JUDGMENT AS TO
PRIORITY OF LIENS

TICE that on the 7% day of May, 2012, Decision, Order and

il Corporation’s Motion for Summary Judgment as to Priority of
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MEIER & FINE

2300 West Sahara Avenue, Suite 430

Las Vegas, Nevada 89102

Tel: (702) 673-1000

Fax: (702) 673-1001
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Liens was entered in the above-captioned matter, a copy of which is annexed hereto.
Dated: May 7, 2012.

MEIER & FINE, LLC

J /A
GL IER, ESQ.
Nevada Bar No. 006059
RACHEL E. DONN, ESQ.
Nevada Bar No. 010568
2300 West Sahara Avenue, Suite 430
Las Vegas, Nevada 89102
Attorneys for Defendant
SCOTT FINANCIAL CORPORATION

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an Employee of the law firm of MEIER & FINE,
LLC, and that on May 7, 2012, I served the above and foregoing NOTICE OF ENTRY OF
SCOTT FINANCIAL CORPORATIONS FINDINGS OF FACT AND CONCLUSIONS
OF LAW AND JUDGMENT in accordance with EDCR 7.26(a)(3) by sending a true and
correct copy of same via facsimile transmission as indicated below, by electronic means via the
court’s website (“Wiznet™), as indicated below to the parties on the attached E-Service List.
o bts LNl

An employee of MEIER & FINE, LLC
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E-Sarvice Master List
For Case
aintiff(s) vs. Gemstone Develop

Bennett Tueller Johns

E
b
Brian K. Berman, Chtd
E
b
Cooksey, Toolen, Gage
E
4 k -
n
David J. Mertill P.C.
£
d
1
Dixon Truman Fisher §
E
‘‘‘‘‘‘‘‘‘‘‘ k
] T .
Durham Jones & Pine¢
E
b .
C
Fox Rothschild
E
it
- i
GERRARD COX & LARS
E
o
. it
Gibbs, Giden, Locher, "
E
b
k
Gordon & Rees
E
[
€
]
i
I
Gordon & Rees LLP
E
b
L
GRANT MORRIS DODI
£
s
Greenberg Traurig, LE
E
b
b
k
b
R
n
L
I
b
i
k
k
£
Hamrick & Evans, LLP
E
£
i
Howard & Howard
http://wiznet.wiznet.co rviceListSubmit.do?user ll@48i... 5/7/201
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Jolley Urga Wirth Wou
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JOLLEY URGA WIRTH

Kemp, Jones & Coulth
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Koch & Scow LLC

Litigation Services & 1

[T PN

Marquis Aurbach Coff

McDonald Carano Wil:
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Meier & Fine, LLC

Morrill & Aronsen

Morrill & Aronson P.L.

Peel Brimley

Pezzillo Robinson

Procopio Cory Hargre:

Procopio Cory Hargre:

Reade & Associates

Rooker Rawlins

Santoro, Driggs, Walc

http://wiznet.wiznet.cc srviceListSubmit.do?user
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T. James Truman & Associates
Contact

Distyict filings

Email

i niegal.com

Jonna Stanger

istanger@trumantegal.com

Watt, Tieder, Hoffar & Fitzgerald, L.L.P.

Contact Email
David R. Johnson dichnson@wthf.com
Sarah Quesada skerkstr@wth f.com
Williams & Wiese
Contact .. Emall _—
Donald H. Willlams, Esq. donaidhwilliamslaw@gmajlcom
Taylor Sefiers avlorsellers@amail.com
Wilson Elser Moskowitz Edelman & Dicker
Contact Email
Nicole Hrustyk Nicole.Hrustyk@wilsonelser.com
Wilson Elser Moskowitz Edelman & Dicker LLP
Contact Email
Lindsay Kaempfer lindsay kaempfer@wilsonelser.com

Reuben H. Cawley

Reuben.Cawley@wilsonelsercom

Woodbury, Morris & Brown
Contact

Email

Zachariah B. Parry

pamy@wmb-law,net

http://wiznet.wimet.conﬂclarknv/GlobalCaseServiceListSubmit.do?usemame=nu11&companyid=nu11e@9a§,gi... 5/7/201.
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MEIER & FINE

2300 West Sahara Avenne, Suite 1150

Las Yegas, Nevada 89102

Tel: (702) 673-1000

Fax: (702) 673-1001
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DECISION:
the Court finds that this issue is ripe for summary judgment as there
terial fact. The following are the undisputed facts material to the
_priority:

UNDISPUTED FACTS

tis motion is the relative priority of competing liens encumbering
¢ County, Nevada commonly referred to as 9205 W. Russell Road,
he property at issue was initially identified by Assessor Parcel
63-32-101-004; 163-32-101-005; 163-32-101-010; and 163-32-101-
by the Clark County Assessor’s Office as Assessor Parcel Number:
. was subsequently sub-divided into parcels numbered 163-32-101-
1-101-022; and 163-32-101-023 and those are the parcel numbers as
- Assessor’s office as of the date of this order. (“Subject Property™).
ssues decided in this motion deal with the relative priority of two
roup of liens are represented by numerous deeds of trust securing
ruction loans while the second are mechanics’ liens asserted by
s¢ claimed to furnish labor and materials in support of improving
ert liens pursuant to Chapter 108 of the Nevada Revised Statutes.
roperty was acquired by Gemstone Apache, LLC in July 5, 20086,
anced by two Purchase Money Deeds of Trust in favor of SFC in
and $10 million, respectively, and a third line of Credit Deed of
nillion.

xrenced above were secured by three separate Deeds of Trust. A
00,000.00, was recorded in Book Number 20060705 as Instrument
2006. A Iunior Deed of Trust for $10,000,000.00 was recorded in
Instrument Number 0004265 on July 5, 2006, and a Third Deed of
orded as Book Number 20060705 as Instrument Number 0004266
I Records of the Clark County Recorder for Clark County, Nevada

-2
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MEIER & FINE

2300 West Sahara Avenue, Suite 1150

Las Vepas, Nevada 89102

Tel: (702) 673-1000

Fax: (702) 673-1001
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ezzanine Deeds of Trust”).
amenced until April 2007, well after Original Mezzanine Deeds of
1
May 22, 2007 SFC extended additional financing in the amount of
and such financing was secured by way of an Amendment to the
2d of Trust. The Junior Deed of Trust Amendment was recorded in
Instrument Number 0004011 in the Official Records of the Clark
County, Nevada, on May 22, 2007. This was not a refinance of the
1iginal loan paid off. The additional financing of $8,000,000.00 was
in West project.
Jctober 24, 2007 SFC extended additional financing in the amount of
way of an Amendment to the Third Deed of Trust which was
0071024 as Instrament Number 0004182 in the Official Records of
for Clark County, Nevada. This was not a refinance of the existing
»an paid off. The additional financing of $10,000,000.00 was new
ast project.
2, 2008 an Assumption Agreement was executed and entered with
Apache, LLC and Gemstone Development West, LLC in which
its interest in the Subject Property to Gemstone Development West,
mment West, LLC assumed the Senior Deed of Trust, Junior Deed of
st with the amendments thereto. The Assumption Agreement was
8 on Book Number 20080207 as Instrument Number 0001483 in the
: County Recorder for Clark County, Nevada.
2, 2008 a First Amendment fo the Senior Deed of Trust and Security
t of Rents and Fixtures Filing (Line of Credit) (Mezzanine) was
Trust Amendment”). The Senior Deed of Trust Amendment was
3 in Book Number 20080207 as Document Number 0001484.
12, 2008 a Second Amendment to the Junior Deed of Trust and

-3-
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MEIER & FINE

2300 West Sahara Avenue, Suite 1150

Las Vegas, Nevada 89102

Tel: (702) 673-1000
Fax: (702) 673-1001
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> Assignment of Rents and Fixture Filing was executed and recorded
vk Number 200080207 as Document Number 0001485. The Senior
and the Junior Deed of Trust Second Amendment were renamed the
This additional funding provided by SFC simply introduced new
. not constitute a new loan or a refinance of any existing debt.
28, 2008 the Senior Deed of Trust and Security Agreement with
<ture Filings for $110,000,000.00 was executed (“Construction Deed
neficiary of the Construction Deed of Trust which was recordeé on
[umber 20080207 as Document Number 00014882, This was not a
:bt, nor was the original loan paid off. This additional funding
-oduced new money to the project and did not constitute a new loan
r debt,
» the execution of the above-referenced Deeds of Trust, on January
i of Trust Subordination Agreement was executed (“Subordination
stone and SFC and provided that the Construction Deed of Trust was
hold a first security interest as between these two entities. The

ras recorded on February 7, 2008 in Book Number 20080207 as

06, prior to the commencement of construction for any work of
ict Property, the Original Mezzanine Deeds of Trusts secured
000.00. In May of 2007 the total amount secured by all Mezzanine
st-April 2007 amendments) was $46,000,000.00, and in October of
increased to $56,000,000.00. In February of 2008 the Construction
itional $110,000,000.00 of financing for the Subject Project to the
Iready in existence, At that time, all the Mezzanine Deeds of Trust
struction Deed of Trust pursuant to the Subordination Agreement.
vlezzanine Deeds of Trust were never released or reconveyed.

nents to the Original Mezzanine Deeds of Trust, all Mezzanine
o4
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MEIER & FINE

2300 West Sahara Avenue, Suite 1150

Las Vegas, Nevada 89102

Tel: (702) 673-1000

Fax: (702)673-1001
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Deeds of Trust were affirmed, and all Notes and Trust Deeds were amended and not replaced.
16.  The express purpose of the Subordination Agreement is to place the
$110,000,000.00 Construction Deed in a senior priority position to the Mezzanine Trust Deeds.
17.  The clear language of the Subordination Agreement when read in its entirety
demonstrates that the language in paragraph 1 page 2 of the Subordination Agreement modifies
and references the $110,000,000.00 Construction Deed in reference to the Mezzanine Trust

Deeds and does not subordinate the Mezzanine Trust Deeds to any other interest in the Subject

Property. No language in the Subordination Agreement evidences a clear intent for the parties to

the Subordination Agreement to benefit any non-party to the Subordination Agreement.
CONCLUSIONS OF LAW

20.  Pursuant to NRS § 108.225, encumbrances that are of record prior to the date that
construction commences on any work of improvement (as that term is used in NRS Chapter 108)
are entitled to priority over any mechanic lien claims asserted pursuant to NRS Chapter 108.
The Original Mezzanine Deeds of Trust with principal amounts totaling $38,000,000.00 were
recorded before the commencement of construction for the project at issue and are therefore
entitled to a senior priority lien position over any mechanics lien claims at issue in this case.

21.  The fact that SFC obtained title insurance as part of the loan transactions is
irrelevant and is common procedure. SFC’s purchase of title insurance does not operate in any

way to waive any claim it would have to priority under any of the Deeds of Trust at issue in this

case.

22.  This case presents an issue of first impression in Nevada, specifically, whether the
Subordination Agreement operates to alter the priority positions of any non-parties to that
Agreement, in this case, specificalty the mechanics lien claimants.

/11
117
Iy
/1
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MEIER & FINE

2300 West Sahara Avenue, Suite 1150

Las Vegas, Nevada 89102

Tel: (702) 673-1000

Fax: (702)673-1001
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:s lien claimants in this case have argued that as the initial Senior,
f Trusts, as amended by the Mezzanine Deeds of Trust, were
tion Loan Deed of Trust that was recorded after the commencement
k of improvement at issue, that the effect of the Subordination
the initial Senior, Junior and Third Deeds of Trusts, as amended by

ist to both the Construction Loan Deed of Trust and the mechanics

nt of the Subordination Agreement when read in its entirety reveals
st than ensure that the $110,000,000.00 Construction Deed of Trust
gzzanine Deeds of Trust,

ent of the Subordination Agreement would be contradicted by
igher priority than the Construction Deed of Trust.

ation Agreement does not evidence any expressed or implied intent

nd specifically evidences no intent to benefit the mechanics lien

:d that lien claimants had actual and/or constructive knowledge that

ruction on a project already subject to a $38,000,000.00 lien.

lopts the reasoning of Bratcher v. Buckner, 90 Cal. App. 4" 1177
dination Agreement does not change the lien claimants’ priority.
1ants commenced work subject to a $38,000,000.00 lien when they
n West project. To pface them in a more advantageous position due
they were not a party to would be to grant them a windfall.

1ants received benefit from the construction funding including the
yy the Construction Deed of Trust.

- provided in the AmSouth Bank v. J&D Financing Corp., 679 So.

rsuasive and the Bratcher case more correctly and fairly describes

1 line with the policies and laws of the state of Nevada.
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30.  Specifically under Bratcher assuming that there are three liens respectively in

priority (referred to for convenience herein as liens A, B, and C), subordinating A to C does not

result in the subordinating of A to B. The legal effect of the Subordination Agreement in this

" context is that A and C have swilched places in priority but only to the amount of A’s lien

against the property. B’s interest in the property is neither benefited nor burdened by this result
since B’s interest in the property is still subordinate to a lien of the same amount as it was when
its lien attached to the property.

31.  This reasoning was likewise adapted by Nevada’s neighbor Arizona in 2002 in [n

re Price Waterhouse, Ltd, 202 Ariz. 379 (2002) and appears to be the majority view nationally.

IT IS THEREFORE ORDERED ADJUDGED AND DECREED SFC’s Motion for
Partial Summary Judgment as to Priority of Liens is GRANTED as reconsidered and/or reheard
by this Court;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that SFC’s loan of
$110,000,000.00 is in first position priority regarding the other claimants in the principal amount

of $38,000,000.00. Thereafter, the mechanic lien claimants are in second position and the

‘remainder of SFC’s $110,000,000.00 principal amount loan, namely $72,000,000.00 in principal

is in third position, and the Original Mezzanine Deeds of Trust along with the post-April 2007
Mezzanine Deeds of Trust are in junior priority position to the aforementioned encumbrances;

IT IS FURTHER ORDERED ADJUDGED AND DECREED a further stay of this
litigation is granted pending a petition to the Nevada Supreme Court provided such is timely
filed and for which no bond is required; and
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111
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IT IS FURTHER ORDERED ADJUDGED AND DECREED this matter is set for a

status check on May 9, 2012 at 10:00 a.m.
Dated: pri _b‘é 2012,

My

—r

DISTRICT COURT JUDGE

Submitted by:

GLENN F. MEIER, ESQ.

Nevada Bar No. 006059

RACHEL E. DONN, ESQ.

Nevada Bar No. 010568

2300 West Sahara Avenue, Suite 1150
Las Vegas, Nevada 89102

Attorneys for Defendant

SCOTT FINANCIAL CORPORATION
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