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INTRODUCTION

Appellant/Cross-Respondent Helix Electric of Nevada, LLC ("Helix")

filed its notice of appeal in Docket No. 76276 on June 28,2018, challenging the

judgment entered by the district court in the underlying action on its claims

against Respondent/Cross-Appellant APCO Construction, Inc. ("APCO").

Thereafter, on October 25, 2018, Helix filed an amended notice of appeal,

challenging the direct court's order awarding APCO attorney fees and costs,

which was separately docketed as this matter. APCO filed its notice of cross

appeal in this docket on October 26, 2018. The appeals and cross appeal in

Docket Nos. 76276 and 77320 arise from the same underlying district court

action Docket No. 7 627 6.

Helix's appeal in Docket No. 76276 was dismissed by this Court based on

Helix's failure to meet its burden to show appellant jurisdiction. Helix had

ample opportunity to meet its this burden. Helix fîled a docketing statement, an

amended docketing statement, and a second amended docketing. After Helix

filed its third docketing statement, this Court entered an Order to Show Cause

why it should not dismiss the appeal for lack of jurisdiction, noting that

"[a]lthough appellant Helix Electric of Nevada has filed an amended docketing

statement and second amended docketing statement, it does not appear that it

2
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has provided all information required." See ll4arch 21, 2019, Order to Show

Cause

Helix filed a response to the Order to Show Cause, but again failed to

provide all information required by NRAP 14.1 This Court thereafter entered an

Order Dismissing Appeal, concluding that "appellant fail[ed] to demonstrate

that the district court has entered a final judgment in the constituent case." July

12, 2019, Order Dismissing Appeal

After this Court dismissed its appeal, Helix filed a motion in the district

court asking the district court to reopen the case and issue a new order or NRCP

54(b) certification to allow Helix to file a new notice of appeal. APCO opposed

Helix's motion on the basis that a final judgment had already been entered and

Helix should not be allowed to circumvent the sanction of dismissal entered by

this Court for its failure to comply with NRAP 14 by requesting that a

procedurally improper order be entered from which Helix can file a new notice

of appeal.

Docket No. 77320

As with the related appeal in Docket No. 76276, Helix was provided

'Helix notes in its Status Report and Response to Order to Show Cause, filed
Ausust 29- 2019. that APCO did not respõnd to this Court's March 21,20129,
Order to Show Õause. The Order to Shöw Cause was directed solely to Helix
and required no response by APCO.

aJ
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every opportunity to meet its burden to show appellate jurisdiction in this appeal

and failed to do so. In fact, Helix never even filed a docketing statement in this

appeal.2 Helix's docketing statement was initially due on January 24,2019, and

when it failed to meet this deadline, this Court directed Helix to file its

docketing statement no later than March 18, 2019. SeeMarch 4,2019, Order.

When Helix again failed to meet this second deadline, this Court gave Helix

seven days to file and serve its docketing statement. See April 3, 2019, Order to

File Document.

In response, Helix filed a motion requesting that briefing be suspended

pending the outcome of the Order to Show Cause in Docket No. 76276. This

Court granted the motion but directed that within seven days of the filing of an

order resolving the jurisdictional issue in Docket No. 76276, Helix must file a

status report. See June 26,2019, Order Granting Motion. Helix again failed to

comply with this Court's deadline, and on August 16,2019, this Court entered

its Order giving both Helix and APCO 14 days to file and serve status reports

and to show cause why the appeal and cross-appeal should not be dismissed for

lack ofjurisdiction. See August 16,20t9, Order.

On August 27,2019, APCO filed a Motion for Leave to File Amended

'Respondent/Cross-Appellant APCO Construction, Inc. did file a docketing
staternent in support ôf its cross appeal.

4
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Docketing Statement, submitting with the Motion its Amended Docketing

Statement in this appeal

DISCUSSION

1. This Court Has Jurisdiction to Decide APCO's Cross Appeal.

The Amended Docketing Statement submitted by APCO on August 27,

2019, demonstrates that all the claims pending in the underlying district court

action have been resolved and that this Court has jurisdiction to consider

APCO's cross appeal challenging the district court's post-judgment order

involving attorney fees and costs. NRAP 3A(bX8) (allowing an appeal to be

taken from "[a] special order entered after final judgment"); Smith v. Crown Fin.

Servs. of Am., 111 Nev. 277,280 n.2,890P.2d769,771n.2 (1995) ("The order

of the district court awarding attorney fees and costs is a special order made

after final judgment"). APCO's cross appeal should not be dismissed for lack of

jurisdiction.

APCO's Amended Docketing Statement includes a chart setting forth all

of the claims that were asserted in the underlying district, court case and

demonstrating how each of those claims was resolved. See Exhibit 3 to APCO's

Amended Docketing Statement. The final judgment resolving all the remaining

claims was entered by the district court on July 19,2018, prior to the filing of

5
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APCO's notice of cross appeal. See Exhibit 3 (chart of claims) and Exhibit 33

(July 19,2018, Order Granting Motion to Deposit Bond Penal Sum With Court,

Exoneration of Bond, and Dismissal) to APCO's Amended Docketing

Statement.

2. Helix's Appeal in Docket No. 77320 Should Be Dismissed.

In its status report and response to this Court's order to show cause, Helix

makes no argument that this Court has jurisdiction to consider its appeal and

instead requests that this Court dismiss its appeal in this matter on the same

basis that this Court dismissed its appeal in Docket No. 76276. APCO has no

objection to Helix's request.

It was Helix's burden to establish appellate jurisdiction in Docket No.

76276. Moran v. Bonneville Square Assocs., ll7 Nev. 525,527,25 P.3d 898,

899 (2001) (stating that the burden of establishing appellate jurisdiction lies

with the appellant). Despite filing three docketing statement and a response to

this Court's Order to Show Cause, Helix was never able to meet its burden. In

its Order Dismissing Appeal, this Court recounted the history of Helix's

incomplete attempts to show jurisdiction, stating:

"'When review of appellant's amended docketing
statement revealed that it was incomplete, this court
ordered appellant to file and serve an amended docketing

6
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statement that contained a complete response to item 23.

Appellant filed a second amended docketing statement

but that document still did not contain all required
information Appellant was directed to provide
specific information regarding each claim, counterclaim,
third-party claim, and complaint in intervention asserted.

Having reviewed appellant's response, as well 'as the

attached exhibits, appellant fails to demonstrate that the

district court has entered a final judgment in the

constituent case.o'

JuIy 12,2019, Order Dismissing Appeal in Docket No. 76276.

Helix incorrectly asserts both in this Court and the district court that "this

Court has heard and considered the issue and ruled that the Order challenged in

Docket No. 76276 was not appealable as a final judgment." Appellant/Cross-

Respondent's Status Report and Order to Show Cause, filed August 28,2019 in

Docket No. 77320. A review of this Court's Order Dismissing Appeal shows

that this Court made no such conclusion. Rather, the Order Dismissing Appeal

concluded that Helix failed to show that a final judgment had been entered in

the underlying district court action.

This Court's Order Dismissing Appeal states, "appellant fails to

demonstrate thatthe district court has entered a final judgment in the constituent

case." The Order Dismissing Appeal then goes on to state, "it appears that this

appeal is not appealable as a final judgment", based on Helix's failure to meet

7
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its burden to show appellate jurisdiction. Nowhere does this Court's Order

Dismissing Appeal conclude that a final judgment had not been entered in the

underlying district court case. Rather, the Order Dismissing Appeal concludes

that Helix was required to show that a final judgment had been entered, and,

because Helix failed make such a showing, it appeared that this Court lacked

jurisdiction.

This Court cited to Moran v. Bonneville Square Assocs. in its Order

Dismissing Appeal . ll7 Nev. 525, 527, 25 P.3d 898, 899 (2001). In Moran,

this Court held-where the appellant failed to provide complete and accurate

responses to the docketing statement-that:

'osince this court is one of limited, appellate jurisdiction,
we may not presume that we have jurisdiction over a

docketed appeal. Rather, the burden rests squarely upon
the shoulders of a par:ty seeking to invoke our
jurisdiction to establish, to our satisfaction, that this
court does in fact have jurisdiction."

Moran, 1 17 Nev. at 527 -28, 25 P .3d at 899.

The Morare opinion discusses the admonition provided on the first page

of this Court's docketing statement, which states that this Court may impose

sanctions on counsel or appellant if the information provided in the docketing

statement is incomplete or inaccurate, and that "[f]ailure to attach documents as

8
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requested in this statement, completely fill out the statement, or to fail to file it

in a timely manner, will constitute grounds for the imposition of sanctions,

including a fine andlor dismissal of the appeal." Moran, 117 Nev. at 528, 25

P.3d at 900. The opinion explains that when docketing statements are not filed

or essential information is not provided, "this court is needlessly forced to

allocate its limited resources in an effort to address the deficiencies . . . This

process consumefs] untold hours and needlessly delayfs] resolution of the

appeaI." Id.

Helix committed each and every one of the acts warned against in Moran

and the admonition on the front page of the docketing statement as quoted in

Moran. Helix failed to attach documents required by the docketing statement

and failed to completely fill out the docketing statement in Docket No. 76276

Both of these failures are noted in this Court's Order Dismissing Appeal in that

matter ("4 review of appellant's amended docketing statement revealed that it

was incomplete . . . App"llant filed a second amended docketing statement but

that document still did not contain all the required information."). Helix also

failed to timely file its docketing statement in Docket No. 77320, even after

repeated orders of this Court directing that the docketing statement be filed.

NRAP 14 is clear that failure to timely and completely, comply with its

9
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requirements can result in the imposition of sanctions, including dismissal of the

appeal. Helix's appeal in Docket No. 76276 has already been dismissed as a

result of its failure to comply with NRAP 14, and rather than provide a

compliant docketing statement in this appeal Helix requests that this Court

dismiss its appeal. APCO agrees that, as the result of this Court's prior

dismissal of Helix's appeal in Docket 76276 and based on NRAP 14 and the

holding in Moran, dismissal of Helix's appeal in this docket is also warranted.

APCO's cross appeal should not be dismissed, however. APCO has

complied with the requirements of NRAP 14, filing a docketing statement and

now submitting an amended docketing statement that provides all the required

information and documents that Helix failed to provide and shows that this

Court has jurisdiction to consider the cross appeal. APCO's cross appeal should

be allowed to move forward.

3. Helix Incorrectly Asserts That Counterclaims Remain Pending in the
District Court.

In its status report and response to order to show, Helix refers to the

arguments it has raised in the district court in support of its request thata "new

final judgment" be entered to allow it a second chance to appeal. In short, Helix

argues that judgments entered by the district court that do not specifically list

TDAY/I 5 148297. l/0 I 58 I 0.00 l2
10



I

2

J

4

5

6

7

8

9

10

11

l2

13

t4

15

t6

T7

18

T9

TDAY/l 5 r 48297. l/01 58 10.0012
11

and dispose of all of the counterclaims raised by the parties to the judgment

cannot have disposed of all the claims between those parties. This argument is

incorrect.

The finality of an order is determined by what the order does. See Valley

Bank of Nevada v. GinsburS, 110 Nev. 440, 446,874 P.2d 729,733-34 (1994).

In the underlying district court action, subcontractors, as plaintiffs-in-

intervention, brought contract claims against several contractors, and one of the

contractors (Camco Pacific Construction) answered and asserted contract-based

counterclaims. The district court entered orders resolving the contract claims in

favor of the ptaintiffs-in-intervention, which also addressed and fully resolved

Camco's counterclaims. See KDI Sylvan Pools, Inc. v. Worlçnan,l07 Nev. 340,

342,810 P.2d 1217,l2l9 (1991) (finding that where a court's decision fully

resolves a counterclaim andlor renders it moot, the decision can be considered a

final judgment as to the counterclaim). The fact that the district court's

judgments did not specifically list each of the claims and counterclaims resolved

does not mean that any of those claims remain pending in light of the district

court's judgment. See Valley Bank of Nev.,110 Nev. at 446,874P.2d at733-34

(holding that the finatity of an order or judgment depends on "what the order or

judgment actually does").
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To be final, an order or judgment must "dispose [ ] of all the issues

presented in the case, and leave[ ] nothing for the future consideration of the

court, except for post-judgment issues such as attorney's fees and costs." Lee v

GNLV Corp.,116 Nev. 424,426,996P.2d 416,417 (2000). A judgment is not

final if there are potential matters for the court's consideration: Valley Bank of

Nev., 110 Nev. at 446,874 P.2d at 733-34. Where the district court's order

leaves nothing for consideration regarding a competing counterclaim or renders

the counterclaim moot, the order fully resolves the counterclaim. Id.

Helix asserted in the district court that the below claims remain pending

because Helix alleges that Camco did not pursue them at trial. This is not

correct.

1. Abuse of Process and Cactus Rose Onlv)

Camco brought an Abuse of Process counterclaim against Helix and

Cactus Rose, alleging that Helix and Cactus Rose contracted directly with

Gemstone (the project owner) and that neither Helix nor Cactus Rose therefore

had viable claims against Camco. ,See Exhibits 9 and 13 to APCO's Amended

Docketing Statement. However, the district court found in its Findings of Fact

and Conclusions of Law, as to the claims of Helix and Cactus Rose, that there

were in fact viable claims against Camco by both Helix and Cactus Rose. See
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Exhibits 30 and 32to APCO's Amended Docketing Statement. Camco's Abuse

of Process counterclaims therefore failed as a result of the district court's order

and as there is nothing fuither for the district court to consider, the claims are

resolved.

2. Breach of Contract (Heinaman. Helix and Cactus Rose)

Camco's breach of contract counterclaims against Heinaman, Helix and

Cactus Rose alleged that the subcontractors breached an implied agreement

between the parties that contained a provision that the subcontractors would

only be paid if Camco was paid, known as "pay-if-paid provision". ,See Exhibits

9, 13 and 14 to APCO's Amended Docketing Statement. These counterclaims

were resolved by this the district court's January 2,2018, Order Granting Peel

Brimley Lien Claimants' Motion for Partial Summary Judgment Precluding

Defenses Based on Pay-If-Paid Agreements and by the district court's finding in

its Findings of Fact and Conclusions of Law as to the claims of Heinaman,

Helix and Cactus Rose rejecting Camco's argument that it was not required to

pay the plaintiffs-in-interest because it never received payment from the owner.

See Exhibits 30, 31, and 32 to APCO's Amended Docketing Statement and

Exhibit t hereto (January 2, 2018, Order). These counterclaims were fully

resolved.
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3. Breach of Covenant of Good F th and Fair Dealins lHeinaman.
Helix and Cactus Rose).

Camco alleged in its breach of covenant of good faith.and fair dealing

counterclaims that the plaintifß-in-intervention breached this implied covenant

by failing to abide by the same terms of the parties' agreement discussed in its

breach of contract claim. See Exhibits 9, 13 and 14 to APCO's Amended

Docketing Statement. Thus, this counterclaim was resolved by the district court

order resolving the Camco's breach of contract counterclaim. ,See Exhibits 30,

3 1, and 32 to APCO's Amended Docketing Statement.

4. Declaratorv Relief and Cactus Rose Onlv).

In its counterclaim for declaratory relief, Camco requested that the district

court interpret the agreements between Camco and Helix and Cactus Rose

regarding the terms of the agreements; what Helix and Cactus Rose were

entitled to under the agreements; and whether the agreements were enforceable.

See Exhibits 9 and 13 to APCO's Amended Docketing Statement. The district

court made findings of fact and conclusions of law regarding the terms of the

agreements, what Helix and Cactus Rose were entitled to under the agreements,

and that the agreements were enforceable. See Exhibits 30 and 32 to APCO's

Amended Docketing Statement. These counterclaim against Helix and Cactus

TDAY/l 5 148297. 1/01 58 10,0012
I4
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Rose were therefore fully addressed and resolved by the district court and are

not pending.

5.4 'Fees

Likewise, Camco requested that it be awarded its attorney fees and costs

based on bringing its counterclaim for Declaratory Relief. See Exhibits 9 and

13 to APCO's Amended Docketing Statement. This request was contingent on

successfully pursing its declaratory relief claim, not an independent claim for

relief. As Camco was not successful on its declaratory relief counterclaims, as

discussed above, the claims for fees were likewise resolved and do not remain

pending in the district court.

As shown in APCO's Amended Docketing Statement and herein, there

are no counterclaims-or any other claims-that remain pending in the underlying

district court action. This Court therefore has jurisdiction over APCO's cross

appeal.
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CONCLUSION

APCO respectfully requests that this Court allow its cross appeal to move

forward. APCO further requests that this Court grant Helix's request that its

appeal be dismissed.

Dated this 30th day of August, 2019.

FENNEMORE CRAIG, P.C.

/s/Christopher H. Byrd, Esq.

By:
John Randall Jefferies, Esq.

Nevada Bar No. 3512
Christopher H. Byrd, Esq.

Nevada Bar No. 1633
300 South 4th Street,l4th Floor
Las Vegas, Nevada 89101
Attorney for Res pondent/Cro s s -Appel I ant
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CERTIFICATE OF SERVICE

I hereby certi$r that this document was filed electronically with the

Nevada Supreme Court on the 30th day of August, 2019 and was served

electronically in accordance with the Master Service List and via the United

States Mail, first class, postage prepaid, addressed as follows:

PEEL BRIMLEY LLP MARQUIS AURBACH COFFING

Eric B. Zimbelman Micah S. Echols
ezemb lbriml com mecho w.com

Richard L. Peel
(rpeel @Feelbrimley. com)

Cody S. Mounteer
(cmounteer@macklaw. co)
Tom W. Stewart
(tstewart@maclaw. com)

I further certifi that I served a copy of this document by mailing a true

and correct copy thereof, postage prepaid, addressed to:

/s/Trista Day

An employee of Fennemore Craig P.C.
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