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to excite lust and to deprave the morals with respaect to sexual
relations and which is obscene, indecent and related to sexual
impurity or incontinence carried on in a wanton manner. State v.
Ragas, 607 So. 2d 967, 972 n.2 (La. Ct. App. 18992); see Young v,
State, 109 Nev. 205, 849 P.2d 336, 341 (1993) (at common law, open
lewdness was defined as an "unlawful indulgence of lust involving
gross indecency with respect to sexual conduct Ycommitted in a
public place and observed by persons lawfully present”) .

The acts with which the defendant ig charged do not fall
within the definition of lewd or lascivious. Merely kigeing a
person under 14 years old as alleged in Count IV cannot be defined
as a lewd and lascivious act. See State v. Ragas (hugging and
kissing the minor wvictim did not constitute an attempt to commit
a lewd and lascivious act); State v. Louviere, 602 So. 2d 1042 (La.
Ct. App. 1992) (kissing the minor victim and attempting to "french
kiss" her, did not constitute an attempt to commit a lewd and
lagecivious act; evidence did not prove intent to arouse or gratify
either the defendant’s or the wvictim’'s sexual desirsg).

Similarly, merely touching the "butts" of the wvictims over
their clothes cannot be considered a lewd and lascivious act. Such
conduct is common and cannot be construed as lewd and lascivious.
Moreover, under NRS 201.230, intent is an element of the crime.
Findley v. State, 94 Nev. 212, 577 P.2d 867 (1978). The statute
requires that the defendant act with the "intent of arousing,
appealing to, or gratifying the lust or Passions or sexual desires®
of the defendant or the child. NRS 201.230(1). There was no
evidence presented in this case to show such intent. The alleged

6

6
Docket 77345 Document 20%‘?‘%%




[, N T L

w O = o

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24
25
26
27

28

acts generally took place while numerous other people were in the
house and in one case (Count II alleging the touching of the
viectim’s breasts) as the victim was T"passing through" the
defendant’s house. (T at 45-46.}) The circumstances under which
the alleged ‘“touchings" occurred belie any showing that the
defendant acted with the requisite sexual intent. This is the case
even ag to Count II, zlleging the touching of the victim’s breasts,
which could have been accidental. Accordingly, the evidence fails
to establish probable cause for the chaxges.

Furthermore, particularly with respect to Counts IV and V,
even if the conduct alleged could be considered lewd, the evidence
is inconsistent and contradictory and fails to establish probable
cause. The victim, Erika Goodall, initially testified that only
one incident occurred and this was at the defendant’s house. (T
at 8, 11, 17-18.) She again later denied that there was a second
incident. (T at 22.) However, upon prodding by the prosecutor on
redirect, she testified that the defendant, on a second occcasion
at his house that occurred in May 1994, ¥touched [her] butt.® (T
at 22.) Goodall did not testify as to any of the circumstances of
this "touching."” ©n recross, Goodall indicated, contrary to her
prior testimony, that the first incident occurred at the church and
not at the defendant’s house. (T at 23.) Given the
inconsistencies and contradictions in Goodall’s testimony, the
evidence fails to establish probable cause as to Counts IV and V.
IIT. COUNTS IV AND V ARE CONSTITUTIONALLY DEFICIENT

FOR BEING TOO INDEFINITE AND ‘THEREFORE MUST BE
DISMISSED.

NRE 173.075(1) requires that the indictment shall contain a
7
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definite written statement of the egsential facts constituting the
offense charged. Wright v. State, 101 Nev. 269, 701 P.2d4 743
(1985). An indefinite indictment deprives a defendant of notice
of the particular act alleged to have been committed by the aceused
and deprives the defendant of his ability to defend properly
against the accusation. I1d. Therefore, an indefinite indictment
denies a defendant hig fundamental rights. Id.

It is recognized that time is not an essential element of an
offense under NRS 201.230. Cunningham v. State, 100 Nev. 396, 683
P.2d 500 (1984), cert. denied, 469 T.8. 935 (1985). BAs such, the
State is not absolutely required to allege the exact date of the
commission of an offense under NRS 201.230. Id. This does not
mean, however, that the State may fail to allege any date
whatsoever, aince guch a failure would clearly deprive the
defendant of adequate notice of the charge against him. Id.
Moreover, the State should, whenever poasible, allege the exact
date on which the crime was committed, or as closely thereto as
posaible. I1d.

In this case, the State’'s evidence at the preliminary hearing
indicated that the criminal act alleged in Count IV occurred
"around Christmastime” of 1993 (T at 17-18) while the criminal act
alleged in Count V occurred in May of 1994. (T at 22.)
Nevertheless, both Counts IV and v allege that the criminal act
occurred "between December, 1993 and May, 1994.v Under these
circumstances, Counts IV and V are constitutionally deficient in
that it cannot be determined from the Information what specific act

is being charged in each count. Either of the alleged touchings

8
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of the vietim could be the basis of each count under the time frame
alleged in Counts IV and v, Accordingly, Counts IV and v must be
dismigsed ag constitutionally deficient for being too indefinite.

Iv. THE INFORMATION MOST BE DISMISSED Dog TO
UN’CONSTITUTIONRL PREINDICTMENT DELAY.

It is well Settled that unjustified and prejudicial

requires dismiggal. See United States v, Marion, 404 U.s. 307
(1971); State v, Gattuso, 108 Nev. 43, g25 P.2d 569 (19s52),
Although there ig scant authority 4n Nevada concerning
Preindictment delay, there isg an abundance of avthority frem other
jurisdictions.

The seminal United States Supreme Court decision on the iggue

of preindictment delay ig Onited States v. Marion. The Court in

defendant‘g rights with respect to the eventg occurring prior ko
indictment, The Due Process Clause alseo plays a role in Protecting

againat Drosecutorial delay. r4. Thus, even if the applicabie

causes the defendant to suffer actual Prejudice. United Statesg v.
Richburg, 478 r, Supp. 535 (M.D. Tenn. 1979); see United States v,
Marion; United States v, Lovasco, 431 y.g. 783 (1977).

in determining whether dismigsal 4ig required due o
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preindictment delay, the courts generally follow a balancing
approach. See United States v. Alderman, 423 F. Supp. 847 (D. ¥d.
1976)}. Ap United States v. Marion observed, to "accommodate the
gound administration of justice to the rights of the defendant to
a fair trial will necessarily involve a delicate judgment based on
the circumstances of each case." 404 U.8. at 325. The courts
generally agree that the cefendant bears the initial burden of
showing that the delay has actually prejudiced his defense. See
Howell v. Barker, 684 F. Supp. 132 (E.D.N.C. 1988), aff‘d, 204 F.2d
889 (4th Cir.), cert. denied, 498 U.8. 1016 {1990) ; United States
v. Sample, 565 F. Supp. 1166 (E.D. Va. 1983); People v. Lawson, 67
I11. 2d 449, 367 N.E.2d 1244 (1977). I£f the defendant meets this
burden, then the burden shifts to the prosecution to show the
necessity for, or the reasonableness of, the delay. S8ee People V.
Lawson; Howell v. Barker. The court then must balance the
prejudice to the defendant against the reasons advanced by the
prosecution for its delay in prosecuting. See People v. Lawson;
Howell v. Barker; Pharm v. Hatcher, 984 F.2d 783 (7th cir.), cert.
denied, 114 S. Ct. 125 (1993).

Prejudice to a defendant caused by preindictment delay may be
established in a variety of ways. For example, loss of records,
loss of personal recollection, and loas of witnesses or witnesses’
memories all relate to the ability of an accused to defend himself
against the charges. United States v. Richburg. If proven, they
affect the fairmess and reliability of the trial process itself
and, thus, fall within the core of the due process protection. Id.

In Richburg, the court noted that when making claims of

10
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Prejudice caused by loss orf evidence, defendants often encounter
difficulty in substantiating such claims, and courts experience
diffieulty in evaluating them because of the very real danger that
what has been forgotten or lost can rarely be shown. 478 F. Supp.
at 540, Accordingly, the adoption of a rigid approach in assessing
prejudice is not appropriate, as it Predetermines an outcome
adverse to defendants in al11 but very rare instances. 1g.

Generally, to establish prejudice from loss of witnesses due
to preindictment delay, defendant must demomstrate the general
content of lost evidence and show that it hadg material connection
with his defense to the crimes charged. United States v. Richburg;
United States v. Sample. The mere possibility that emories may
dim i8 not in itself suffiecient to demonstrate brejudice justifying
dismissal of the indictment. ppiteg States v. Sample. It is
possible, however, for a defendant’g ability to defend himself to
be prejndiced by a genuine lack of memory about the crucial events,
Id.; United States v. Richburg. Thus, if defendant is able to ghow
who would be hig witnesses, that these witnegseg’ memories have
been impaired, what the general content of their Eestimony would
have been hag they not 1logt their memorieg, that the testimony
would have been material to defendant’g defense, and that the less
of witnesseg* memories resulted £rom the government’g breindictment
delay, then actual Prejudice will have been establighed. United
States v. Sample. The Same analysis applies to lost or unavailable
witnesses. gSee id.; United Stateg v. Richburg,

Application of the foregoing Principles requires that the
indictment be dismissed in thig case. Most of the offensges charged

11
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happened as many as almost four years ago. There is no reason why
these charges could not have been brought sooner. Moreover, the
delay in bringing the charges clearly has prejudiced the defendant.
The alleged offenses generally occurred while other people were
present, but the exact dates have not been provided. RAccordingly,
it iz difficult if not impossible for defendant to determine who
was present and thus to gather exculpatory evidence. Moreover,

given the nature of the acts alleged and the indefinite time frame

I - Y T, S S T OO

alleged during which the acts occurred, the defendant is further

M
o

prejudiced in gathering exculpatory evidence. Therefore, the
11| unjustified and prejudicial delay in bringing these charges
12) congtitutes a due process violation and requires dismissal of the
13| charges.

14 WHEREFORE, Petitioner prays that the court dismiss the

151 Information.

1L
16| EXECUTED on the O,)\é B

—_—

yY\of January 1998.

17
18
19
d Amesblurfy
20 lLaw Offices of Amesbury & Schutt
300 South Maryland Parkway
21 Las Vegas, NV 89101
22 Attorney for Petitioner
23
24
25
26
27
28 12
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1} DAVID C. AMESBURY FU ED
NEVADA BAR NUMBER 3889 t
2 AMESBURY & SCHUTT -
300 SOUTH MARYLAND PARKWAY i zb § o Py '9p
31 -AS VEGAS, NEVADA 89101 .5
(702) 385-5570 “{ _1;_"ﬁ
4 [y oL c..—Q-’-L-.-- e
ATTORNEYS FOR DEFENDANT LLERY
5{ DARRELI, BERNARD THOMAS
6 DISTRICT COURT
7 CLARK COUNTY, NEVADA
8 * & *
9} DARRELL: BERNARD THOMAS )
#0785645 )
10 Petitioner, ) CASE NO. (147517
) DEPT. NO. V
11§ wvs. ) DOCKET H
)
12§ THE STATE OF NEVADA, )
)
13 Respondent . )
)
14

PETITION FOR WRIT OF HABEAS CORPUS
15

16 Time of Hearing :

Date of Hearing : éﬂféﬁ{?ﬁﬁ
ate of Hearing o

173 TO: THE HONORABLE JEFFREY D. SOBEL, Judge of the Eighth

18 Judicial District Court, State of Nevada, in and for the
19 County of Clark.
20 COMES NOW the Petitioner, DARRELI. BERNARD THOMAS, by and

21§ through his attorney, DAVID C. AMESBURY, ESQ., and petitions this
22 Honorable Court as f£ollows:

23 1. That Petitioner is a duly qualified, practicing and
24| licensed attorney in the City of Las Vegas, County of Clark and

23] State of Nevada.

26 2. That Petitioner, DARRELL BERNARD THOMAS, is presently on
27} his own recoginize.

o 28
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3. That the imprisomment and restraint of said above

captioned client of Petitioner is unlawful in that:

I. COUNTS 1II THROUGH V ARE BARRED BY THE
STATUTE OF LIMITATIONS.
II. THE CHARGES ARE NOT SUPPORTED BY PROBABLE
CAUSE.
III. COUNTS IV AND V ARE CONSTITUTIONALLY

DEFICIENT FOR BEING TOO INDEFINITE AND
THEREFORE MUST BE DISMISSED.

Iv. THE INFORMATION MUST BE DISMISSED DUE TC
UNCONSTITUTIONAL PREINDICTMENT DELAY.

4, That no other Petition for Writ of Prochibition or in the
Alternative Mandamus has heretofore been filed on behalf of said
Client of Petitioner.

5. The Petitioner has waived his 60-day right for a jury
trial.

6. If the Petition is not decided within 15 days before the
date set for trial, the Petitioner consents that the court may,
without notice or hearing, continue the trial indefinitely or to
a date designated by the court; and further that if any party
appeals the court’s ruling and the appeal is not determined before
the date set for trial, Petitioner consents that the trial shall
be automatically vacated and the trial postponed unless the court
orders otherwise.

7. This Petition is based upon the grounds hereinabove set
forth, the records and pleading on file, the memorandum and points
and authorities attached hereto, and upon such other grounds and

evidence as may be adduced at hearing.
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WHEREFORE, Petitioner brays that this Honorabhle Court make an
Order directing the County Clerk to issue a Writ of Prohibition or
in the Alternative Mandamus directed to the said Sheriff of Clark
County, commanding him to bring the above-mentioned elient of

Petitioner before Your Honor, and return the cause of his

imprisonment. é:ﬂéij J—
( Q L
DATED this day of e y , 1998,

W O FICESCg; AMES & SC T
C. )

D C. AMESBURY, ESJ.
300 8. Maryland Parkway
Las Vegas, NV 89101
Attorney for Petitioner,
DARRELL, BERNARD THOMAS

STATE OF NEVADA )
COUNTY OF CLARK ; =e

DAVID C. AMESBURY, being first duly sworn, according to law,
upon cath, deposes and says:

That he is the attorney for DARRELL BERNARD THOMAS in the
above-entitled matfer; that he has read the foregoing Petition,
knows the contents thereof, and that the same is true of his own
knowledge, except as to those matter therein stated on information
and belief, and as to those matters he believes them to be true.

That the client of Affiant, DARRELL BERNARD THOMAS, is now in
custody and that your Affiant tepresents that his Client will be
present at the time of the hearing, should that be necessary, in
the above-entitled matter.

That the instant Petition is verified by DAVID C. AMESBURY,

3
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1| counsel for DARRELL BERNARD THOMAS and that DAVID C. AMESBURY,
2 verifies that said Defendant/Petdtivner, Personally authorized
3| DAVID C. AMESBURY to commence thfis ackion.
’ <
5 »
LBxvin C. AMESBURY 57

6 \
7] SUBSCRIBED and SW lgk—to

before me this day
8] of January, 1998

15
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® ORIGINAL M

DAVID C. AMESBURY 1y, [
NEVADA BAR NUMBER 3889 FH ‘-");
LAW OFFICES OF DAVID C. AMESBURY

300 SOUTH MARYLAND PARKWAY

LAS VEGAS, NEVADA 89101 Jur 28 5 05 P rgp
(702) 385-5570

Attorney for Petitioner 0{0 o

Darrell Bernard Thomas e T

GLERK
DISTRICT COURT

CLARK COUNTY, NEVADA

DARRELL BERNARD THOMAS,

Petitioner, CASE NO. (147517

v, DEPT. NO. V
THE STATE OF NEVADA, DOCKET NO. H

Respondent,

RECEIPT OF COPY

RECEIPT OF COPY of the foregoing Petition for Writ of Habeas
Corpus is hereby acknowledged this Oz hay of January, 1998.

RECEIVED BY

DISTRICT ATTORNEY'S OFFICE

By;_-:::]:;,vgaﬁ’:/jéZJéfiui—ﬁ;ZZ

STEWART BELL
DISTRICT ATTORNEY
200 South Third st.
Las Vegas, NV 89155
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DAVID C. AMESBURY
NEVADA BAR NO. 003889 FILED
AMESBURY & SCHUTT Jwzs | 23PH'98

300 So. Maryland Parkway
Las Vegas, Nevada 89101

o F
(702) 385-5570 Omﬁ?ﬁ:;aghw-:hav
Attorney for Petitioner CIERK

Darrell Bernard Thomas

DISTRICT COURT

CLARK COUNTY, NEVADA

DARRELL BERNARD THOMAS,

Petitioner, CASE NO. (C147517

v. DEPT. NO., V

THE STATE OF NEVADA, DOCKET WO. H

Respondent,

NOTICE _OF MOTION

PLEASE TAKE NOTICE that the Petitioner, Darrell Bernard

Thomas, will bring on this Motion for Writ of Habeasg Corpus hearing

before the above entitled Court on the (O day of'fégé&;___ 1958,
at the hour of EE( 1q -m. of said day, or as soon thereafter as

counsel can be heard.

L&W OFFICES |OF AMESBURY T

| A

AVID C. AMESBURY, ESQ.
AR NUMBER 003889

300 8. Maryland Parkway
Las Vegas, NV 85101
Attorney for Petitioner
Darrell Bernard Thomas
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STEWART L. BELL £l
DISTRICT ATTORNEY . T
Nevada Bar #000477 lig 4
200 S. Third Street

as Viegas, Nevada 89155
(702) 455-4711

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
V5~ Case No, C147517
Dept. No. VvV
DARRELL BERNARD THOMAS, Docket H
#785645
Defendant,

STATE’S MOTION TO DISMISS DEFENDANT’S
PRETRIAL PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: 3/26/98
TIME OF HEARING: 9:00 A M.

COMES NOW, the State of Nevada, by STEWARTL. BELL, District Attorney, through
TERESA LOWRY, Deputy District Attorney, and files this Motion to Dismiss Defendant’s
Petition for Writ of Habeas Corpus.

m
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This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

DATED ﬂ]ié’?—'{. day of March, 1998.

Respectfully submitted,
STIEWART L. BELL

DISTRICT ATTORNEY
Nevada Bar #000477

BYW

TERESALOWRY ' ~ — /
Deputy District Attorney
Nevada Bar #003901

PROCEDURAL HISTORY

On May 27, 1997, a criminal complaint was filed charging Darrell Bernard Thomas
(hereinafter referred to as Defendant) with five counts of Lewdness With a Child Under the Age
of Fourteen.

On June 25, 1997, the Defendant was arraigned in Justice Court four on the above
charges. A preliminary hearing date was set for September 3, 1957. The September 3, 1997
preliminary hearing date was continued until December 16, 1997.

On December 16, 1997, the Defendant was bound over to District Court on all five counts
of Lewdness With a Child Under the age of Fourteen. On January 5, 1997, the Defendant was
arraigned in District Court five on the above charges and entered a plea of not guilty and waived
his right to a speedy trial. A triat date was set for May 18, 1998 in District Court five.

POINTS AND AUTHORITIES

The Defendant’s Petition for Writ of Habeas Corpus fails to meet several statutory

requirements.

NRS 34.700 Time for filing; waiver and consent of accused respecting date of trial.
Provide in pertinent part:

1. Except as provided in subsection 3, a pretrial petition for a writ
of habeas corpus based on alleged lack of probable cause or

-2- HATHOMAS.WPD
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otherwise challenging the courts ri%ht to jurisdiction to proceed to
irial of a criminal charge may not be considered unless:
Sa) The petition and all supporting documents are filed within 21

aﬁs after the first appearance of the accused in the district court;
an
(b) the p‘ﬁtigion contains a statement that the accused:

'al(l) aives the 60-day limitation for bringing an accused to
trial; or

%2) If the petition is not decided within 15 days before the date

set for trial, consents that the court may, without notice or hearing,
continue the trial indefinetly or to a date designated by the court.

The Defendant’s Writ of Habeas Corpus fails to contain a statement of the accused,
alleging whether the Defendant waives his right to a speedy trial within 60 days and if'he is
seeking relief due to lack of probable cause or otherwise challenging the courts right or
jurisdiction to proceed to trial. As well as whether he is in or out of the custody of Sheriff Jetry
Keller. Therefore it does not comply with NRS 34.700 and should be denied

NRS 34.710 Limitation on submission and consideration of

pretrial petition. Provide in pertinent part:

1. A district court shall not consider any pretrial petition for

habeas corpus:

(a). Based on alleged lack of probable cause or otherwise

challenging the courts right or jurisdiction to proceed to the trial

of a criminal charge unless a petitions filed in accordance with

NRS 34.700.

A petition that fails to contain the mandatory statement required by NRS 34.375(1)(b)(3),
is not cognizable by the district court and is ordered to be dismissed. Sheriff v, Husney, 95 Nev.
467, 596 P.2d 230 91979); Sheriff v. Toston, 93 Nev. 394, 566 P.2d 41 1(1977).

NRS 34.730(1) provide, in pertinent part:

1. A petition must be verified by the petitioner or his counsel. If

the petition is verified by counsel, he shall also verify that the

petitioner personally authorized him to commence the action.

In the case at bar, the Defendant’s pretrial writ of habeas corpus filed on January 26,

1998, has not been verified by the Defendant.

The Nevada Supreme Court has repeatedly ruled that Petitions for Writ of Habeas Corpus

which does no contain the required consent and does not contain the above described verification

is not cognizable in the District Court. Sheriff, Clark County v. Arvey, 93 Nev. 72,560 P.2d 153

-3- HATHOMAS. WPD
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(1977); Sheriff, Washoe County v. Chumphol, 95 Nev. 818, 603 P.2d 699 (1979);_Sheriff, Clark
County v. Scalio, 96 Nev. 776, 616 P.2d 402 (1980). In each of these three cases, the Nevada
Supreme Court sua sponte raised this jurisdictional defect and then dismissed the action without
reaching the merits of the petition, holding that an unverified petition is not cognizable in district
court. See also, Passanisi v. Director, 105 Nev. 63, 769 P.2d 72 (1989)(holding that petitioner’s
failure to meet the statutory prerequisites for petition for writ of habeas corpus is a proper
ground for dismissal of a petition).

CONCLUSION

The State respectfully requests that Defendant’s Petition for Writ of Habeas Corpus be
dismissed.

R O I - SR, TS T I X e

LS —
—_— O

12 DATED this 2! day of March, 1998.

13 Respectfully submitted,
14 STEWART L. BELL
DISTRICT ATTORNEY
15 Nevada Bar #000477

16

17 B\S‘Z«‘-"—"/\ %““"‘-—-‘-—.

TERESA LOWRY “/

18 Deputy District Attorney
0 Nevada Bar #003901

1

20
21
22
23
24
25
26
27
28
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for Writ of Habeas Corpus is hereby ackmowledged this

RECEI Y

RECEIPT OF COPY of the above and foregoing Moti

David C. Amesbury, ESQ.
ATTORNEY FOR DEFE

sy D0, (meo

ANT

Lf @ ismiss Defendant’s Petition

day of March, 1998.

bice, | 15

300 5. Maryland Paricway
Las Vegas, Nevada 89101

|
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DAVID C. AMESBURY FE&F, f,’;}
NEVADA BAR NO. 003889 : " (U
AMESBURY & SCHUTT

300 So. Maryland Parkway iR 9 228 fl'9

Las Vegas, Nevada 89101 - .

(702) 385-5570 0‘/’ e
N 1 0yt 2t dg g

Attorney for Petitiomer CLERR
Darrell Bernard Thomas

DISTRICT COURT
CLARK COUNTY, NEVADA

DARRELL BERNARD THOMAS,
#0785645, Case No. C147517
Dept. No. v

Petitioner. Docket H

THE STATE OF KEVADA,

Respondent.

et S byt Nt gt o, St T g Sat

Date of hearing: 3/26/98
Time of Hearing: 9 AM

PETITIONERS® OPPFOSITION TO STATE’S MOTION TO DISMISS
DEFENDANT’ S/PETITIONER’S PRETRIAL PETITION FOR WRIT

OF HABEAS CORPUS.

COMES NOW, Petitioner DARRELL BERNARD THOMAS, by and through
hig attorney of record, David €. Amesbury of the Law Offices of
Amesbury & Schutt and files this Motion in Opposition to the

state’s Motion to Dismiss Defendant’s/Petitioners Petition for Writ

of Habeas Coxrpus.

Thiz Motion iz made and based upon all the papers and
pPleadings on file herein, a copy of the attached Petition,
affidavit of Attorney David C. Amesbury, and oral argument at the

time of hearing, if deemed necessary by this Homorable Court.
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$ ®
DATED this_j%f%%&ay of March, 19988.

Respectfully submitted,

vid C. Amesbury, Esqg.

Amesbury & Schutt

300 So. Maryland Parkway
Las Vegas, Nevada 83101
Attorney for Petitioner
Darrell Bernard Thomas

AFFIDAVIT OF DAVID C. AMESBURY, ESQ.

STATE OF NEVADA

)
)Bs8:
COUNTY OF CLARK )

DAVID C. AMESBURY, BESQ., being first duly sworn on oath,
deposes and says:

I am an attorney duly licensed to practice law in the State
of Nevada and am a member of the law £irm of AMESBURY & SCHUIT,
attorney for Defendant, Darrell Bernard Thomas, in the above-
captioned matter. I have personal knowledge of the facts stated
herein and if called as a witness could competently testify thereto
under oath.

1. Affiant represents Darrell Bernard Thomas in Case Number
C147517.

2. That Affiant timely filed, on behalf of his Client Darrell
Bernard Thomas, The Writ of Habeas Corpus and the accompanying
Pretrial Petition for Writ of Habeas Corpus (Points and

2
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Authorities) - see Exhibit #1. The hearing on this matter was
scheduled for February 10, 1998.
3. That Affiant caused both documents to be RECEIPT OF COPY on
the District Attorney’s Office, see attached Exhibit #2, a copy of
both the Writ of Habeas Corpus and the accompanying Petition for
Writ of Habeas Corpus (Peints and Authorities) - RECEIPT OF COPY,
Januvaxy 28, 1958.
4, That on or before the hearing on February 10, 1998, Affiant
recelved a telephone call from the Office of the Digtrict Attorney,
Secretary te Mz, Teresa Lowry. The Secretary informed Affiant,
that in spite of the fact that the previous copies of Affiant’s
Petition had been acknowledged by the RECEIPT OF COPY by the
District Attorneys Office, that nothing was in the £ile, that
neither she or Ms. Lowry had a copy of the Petition.
5. That the Secretary for Ms. Lowry requested that Affiant ¥fax,®
a copy of the pleadings in this matter to her attentionm.
6. That Affiant legal assistant faxed a copy of the documents to
Ms. Lowry’s Secretary.
7. That Affiant is surprised to see that in Ms. Lowry’s Motion
to Dismiss that neither she and/or her Secretary acknowledge
receipt of Affiant’s Petition.
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FURTHER YOUR AFFIANT SAYETH NAGGHT.

SUBSCRIBED AND SWORN to
before me this day
of March, 1998.

id C. Amesbury, Esq.
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1| pavip €. AMESBURY

NEVADA BAR NUMBER 3889 FILED
2 [i AMESBURY & SCHUTT -
300 SOUTH MARYLAND PARKWAY b 1
3| LAS VEGAS, NEVADA B9101 JM Zb ’ 3 PH SH
(702) 385-5570 0{9 .
4 P v R
ATTORNEYS FOR DEFENDANT e S it -
5| DARRELL BERNARD THOMAS CLERK
6 DISTRICT COURT
7 CLARK COUNTY, NEVADA
8 * k #
g DARRELL BERNARD THOMAS )
#0785645 )
10 petitioner, } CASE NO. (147517
) DEPT. NO. V
1i VS. )] DOCKET H
}
12| THE STATE COF NEVADA, }
)
13 Respondent. )
)
14
PETITION FOR WRIT OF HABEAS CORPUS
15
Date of Hearing : éL/@/ﬁVf
16 Time of Hearing : g
17| TOo: THE HONORABLE JEFFREY D. SOREL, Judge of the Eighth
18 Judicial District Court, State of Nevada, in and for the
i9 County of Clark.
20 COMES NOW the petitioner, DARRELL BERNARD THOMAS, by and

211 through his attorney, DAVID C. AMESBURY, ESQ., and petitions this
22 Honorable Court as follows:

23 1. That Petitioner is a duly qualified, practicing and
244 licensed attormey in the City of Las Vegas, County of Clark and
25! state of Nevada.

26 2. That Petitioner, DARRELL BERNARD THOMAS, is presently on

s N

'ZEJ} 1hi.&! own recoginize.
. I'
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3. That the imprisonment and restraint of said above

captioned client of Petitioner is unlawful in that:

I. COUNTS II THROUGH V ARE BARRED BY THE
STATUTE OF LIMITATIONS.
IT. THE CHARGES ARE NOT SUPPORTED BY PROBABLE
CAUSE.

IIr. COUNTS IV AND v ARE CONSTITUTIONALLY
DEFICIENT FOR BEING TOO INDEFINITE AND
THEREFORE MUST BE DISMISSED.

iv. THE INFORMATION MUST BE DISMISSED DUE TC
UNCONSTITUTIONAL PREINDICTMENT DELAY.

4. That no other Petition for Writ of Prohibition or in the
Alternative Mandamus hag hexetofore been filed on behalf of said
Client of Petitioner.

5. The Petitioner hasg waived hisg 60-day right for a jury
trial,

6. If the Petition is not decided within 1sg days before the
date set for trial, the Petitioner consents that the court may,
without notice or hearing, centinue the trial indefinitely or to
a date designated by the court; and further that if any party
appeals the court’s ruling and the appeal is not determined before
the date set for trial, Petitioner consents that the trial shall
be automatically vacated and the trial postponed unless the ecourt
orders otherwise.

7. Thig Petition is based upon the grounds hereinabove set
forth, the records and pleading on file, the memorandum and points
and authorities attached hereto, ang upon such other grounds and

evidence as may be adduced at hearing.
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MEMO: Draft

TO: Marlo Thomas file

FR: James Green

DT: 1/21/10

RE: Georgia Thomas Interview

On January 11, 2010, I interviewed Ms Thomas at her home 5824 W. Oakey St., LV. She
is Marlo’s mother. She lives with her 2" oldest son, Darrell Bernard Thomas. She can be
reached by calling his cell # 702-556-4277 and scheduling to see her. Ms Thomas is
wheelchair bound and cannot answer the door. Darrell has to be home to get access. She
agreed to talk with us through this arrangement. On this visit, Darrell was not home at
the agreed time. He arrived approximately 30 minutes later and opened the door. He
escorted me to her room at the back of the house.

Ms Thomas lives in what appears to be several rooms at the rear of the house. She is able
to leave through a rear door with wheelchair access. However, the door adjoining the rest
of the house is too narrow for passage. She must go to dialysis on Monday, Wednesday
and Friday mornings. The best days are Tuesday and Thursday in the early evening when
Darrell can be home. Today, she complains of constant pain in her right leg. She was in
an accident several weeks ago and is still undergoing physical rehab.

Ms Thomas said she is glad someone is trying to help Marlo because she loves him very
much and would hate to see anything happen to him. She understands his situation and if
he is executed, she couldn’t make it. She will answer all our questions as best she can.

She began by saying Marlo was born at home. She then went to Women’s Hospital where
she and Marlo stayed 3 days. Marlo was examined, but she is not sure if he received any
treatment there. Soon, he had a bad case of the Flu. She took him to Drs. La Ruso and
Cherry. They shaved his head and kept him-she is not sure how long- at So. Nevada
Hosp. These are the only hospitalizations she remembers.

She believes Marlo was hurt while she was pregnant with him. Throughout her
pregnancy, Marlo’s father, Bobby Lewis, beat her and kicked her in the stomach. Every
day, he dragged her through the apartment they had in Tallulah, LA-where they lived at
the time she became pregnant with Marlo. She was 16 years old. She left him and
returned to Las Vegas, But he followed her here. They were together 4 years after Marlo
was born. He is also Darrell’s father.-who was born 2 years before Marlo. It hurt her that
he denied being Marlo’s father. However, he readily owned Darrell. He would buy
Darrell toys and bicycles-but not Marlo. When Marlo was around 6 years old, he began
asking her why his daddy didn’t love him.
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Marlo was her baby for 8 years, then his brother Paul was born. She admits to neglecting
him the entire time and even more when Paul had her attention. She said she really did
not love him and told him so on many occasions. She hated him because of his father.
There were times he got hurt and she refused to take him for treatment. Her hatred for
Bobby Lewis caused her to treat Marlo bad. When she whipped him, it was usually
because she was mad with Lewis. Sometimes, she whipped Darrell for the same reason.
She beat Marlo with brooms, belts and whatever she could get her hands on. Marlo knew
she didn’t love him. She constantly told him she didn’t like him and she wished he had
never been born. After years of hearing this from her, Marlo ran away from home when
he was 18.

In Middle School, Marlo was fighting a lot and sometimes got expelled. Several times,
she had to take him back. Teachers began to tell her he needed help. She had been
feeling he needed help since he was small, but did not care about him. Also, she had no
idea how to take care of his mental and emotional problems. She became very frustrated
with her inability to change his behavior.

When he was at Miley-age 13/14-Mr. Shute brought him home and told her Marlo needed
help. He recommended Juvenile. They lived on/near Durango St.

At age 14/15- Miley sent him to Juvenile with her permission.
At age 16, Juvenile referred him to Elko. Georgia said she doesn’t know what happened

there, but it made Marlo worse. She now thinks it was a “big mistake”.

Neurological Implications:

During the pregnancy, Georgia was repeatedly beaten and kicked in her stomach by
Bobby Lewis. There were instances when she beaten with a chair. Sometimes he dragged
her through the apartment. This happened a lot while they were in Tallulah, LA. and later
in Las Vegas.

Georgia did not receive any pre-natal care during the pregnancy.

Baby sitter Vicky (LNU) drops Marlo on head. Georgia did not take him to the hospital
because she “didn’t care what happened to him. He is one year old.

Between 1 and 2 years old, Marlo is given an undetermined amount of vodka by Bobby

Lewis and Robert Nash. He sleeps an unusually long time. Georgia tries for 2 hours to
wake him up. Again, he is not taken to the hospital.

Page 2 of 3
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When the family lived on Lake Mead, Marlo was hit by a car and knocked down. Not
treated. Georgia does not remember the exact age, but said it was preschool.

When the family lived on Duchess, Marlo was usually beaten by kids in the
neighborhood. At least once, he was kicked in the head. He was 7/8 years old.

There were other instances when he was injured. Georgia does not remember incidents,
but is sure they all went untreated.

Georgia beat him constantly. She whipped him with whatever she could get her hands on.
Sometimes, she used a broomstick. She beat him *“for any reason”. She took the word of
anyone who accused him without asking him about it. She was trying to “beat sense into
him”.

Adaptive: Georgia remembers:

Marlo was slower than the other children in the family.

Marlo begins walking between 1-2 years.

He could say simple words like mama or daddy at age 1.

He could not say complete sentences until he was 2 years old.

He could dress himself in elementary school, but he put on his clothes wrong. Did not
know how to match colors.

He could not use public transportation by himself. He got on the school bus with his
cousins. That was easy because the bus stopped right in front of the house. He got put
off the bus frequently because he caused trouble. When he was put off, he would walk
and find his way home. (Throughout Elementary school.)

Emotional stressors:

He was teased constantly. The kids called him “stinky” and he would get mad. He could
not seem to control his behavior. Georgia said he did not wet the bed. (Other family
members said he was a bedwetter). He was easily frustrated and resorted to fighting.
(Throughout Elementary school). He would ask her why was he always picked on.

Page 3 of 3

AA2006



EXHIBIT 54

EXHIBIT 54



44+ PRIVILEGED AND CONFIDENTIAL 44+

INVESTIGATIVE

MEMORANDUM

TO: Marlo Thomas File

FROM: Tena S. Francis

DATE: October 5, 2011

RE: Interview of witness: Georgia Ann Thomas

| have met with Marlo’s mother on two occasions to date: on September 27, 2011 and on
this date. Both meetings took place at the home of Marlo’s brother, Darrell Thomas,
with whom Georgia resides. The interview with Georgia will be an on-going process.
She suffers from a kidney disease and tires easily. | can only see her on the two days a
week she does not have dialysis treatments. During these first two visits, Georgia
provided the following information.

Information about Marlo’s mother and the maternal family

Georgia’s parents were TJ Thomas and Jesse Mae Brown Thomas. Georgia could not
tell me where she was in the birth order. She has eleven or more brothers and sisters;
she’s not certain of the exact number. Her father had children with more than one
woman, and those children are counted by Georgia when she discusses her siblings. |
have pieced together info about her siblings from several sources. They are:

Emma Nash, dob ----, died of heart problems
Annie Outland, dob 1966 ????

John Thomas, dob —, died of a stroke
Johnnie Thomas, dob 1947

Georgia Thomas, dob 1950

Rebecca Thomas

Shirley Nash, dob 1954

Linda McGilbra, dob 1958

TJ Thomas

Eliza Bosley, died 2009 of heart problems
Larry Thomas, dob ----, resides in Kansas City

Georgia was born in Tallulah, Louisiana. The family moved to Las Vegas in 1960, when
she was about eleven years old. Georgia did not know the reason for the move. Their
extended family remained in Louisiana. Georgia’s father worked on construction sites;
her mother stayed home and tended to the house and the children. After I met with
Georgia, I learned from other sources that her mother never moved to Las Vegas. Her
parents split while living in Tallulah and her father relocated with all the children to Las
Vegas. Jessie Mae stayed in Tallulah.
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Marlo’s older brothers are born

Georgia became pregnant with her first child at age sixteen. The baby’s father was Larry
Stewart. Nothing else is known about him at this time; he is said to be deceased. When
he discovered she was pregnant, Georgia’s father sent her back to Tallulah to stay with
relatives. Georgia had the child there, who she named Larry. Larry was full term and
unhealthy at the time of his birth. He was hospitalized for three months with what
Georgia thinks was a disorder concerning his blood.

Georgia returned to Las Vegas when Larry was nine months old. At the time she moved
back to Las Vegas, Georgia was pregnant with her second child, Darrell. Darrell’s father
is Bobby Lewis, whom Georgia met while she was pregnant with her first child and
living in Talullah. Lewis followed Georgia to Las VVegas, where he tried to settle in with
her. Lewis is also Marlo’s father.

Georgia’s pregnancy with Marlo

Georgia knew she was pregnant when she was about a month into her pregnancy with
Marlo.

Georgia admits to drinking “every chance (she) got” during her pregnancy with Marlo.
She was unaware that alcohol could have an adverse effect on her baby. Georgia
described drinking almost everyday, as a way to escape the emotional pain of living with
an abuser. She mostly drank Mad Dog 20/20, but also had Vodka mixed with grapefruit
juice as often as possible. She drank with a friend (Cecelia Jones) and a cousin (Albert
Chase, deceased).

All during the pregnancy, Georgia worked at Arrowhead Linens, an industrial laundry.
She “fed sheets” into the folding machine. Georgia hated the job, because the chemicals
to which she was exposed made her sick every day. She described the chemicals as foul
smelling, causing her to suffer from nausea, headaches, and vomiting. Other employees
were sick, as well. Georgia worked right up until the day she gave birth. The business
was owned by a man named Benny (Lnu). Georgia’s father and some of her siblings also
worked at the business (sisters Rebecca and Shirley, their brother John, and their uncle
JT). Georgia did not return to that job after Marlo was born. The business is now called
Mission Linens.

Marlo was born at home, at the Herbert Gerson Apartment complex. Georgia describes
going into labor and having to “pop him out” before she could get to a hospital. There

were no difficulties regarding Marlo’s birth. Nothing was different with this birth than
the births of her other children. Georgia’s sister, Shirley, was present for Marlo’s birth.
His brothers, Larry(age 6) and Darrell (4), were at home when Marlo was born.

Georgia and Marlo were transported to Women’s Hospital via ambulance after he was
born. She recalls Marlo weighed seven pounds, three ounces at birth. As far as Georgia
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knows, he was not given any special treatment, like oxygen, at the hospital. They stayed
in the hospital three days.

Marlo’s infancy and developmental years

Bobby Lewis stayed with Georgia from the time they moved to Las Vegas until --------
when Marlo was about ------------ years old. Georgia describes Lewis as extremely
violent to her. She did not know why he was so violent, and does not attribute his
behavior to drinking or drug use. (Actually, Georgia states she does not know if Lewis
drank or used drugs. He did not use them in front of her.) In fact, he beat her up the day
she came home from the hospital with infant Marlo. On this occasion, Georgia’s father
heard about the beating and came to Georgia’s place to retaliate against Lewis. He beat
Lewis badly that day. Georgia stayed with Lewis for several more years. Lewis always
denied Marlo was his child.

Georgia’s oldest children, Larry and Darrell (six and four years older than Marlo) tried to
intervene when Lewis beat Georgia, but they were too small to make much of a
difference. The police were never called and Georgia never sought medical treatment for
her injuries. She stated she often had black eyes and busted lips.

Sometimes, Georgia responded to Lewis’s violence with violence of her own. She stated
she tried to kill him with a knife once, but a North Las Vegas police officer she thinks
was named “Smootie” stopped her and talked her down.

After Marlo’s birth, Georgia got a job at the Tropicana Hotel as a housekeeper. She soon
left that job when she was hired at McCarran Airport as a janitor. It was at McCarran
that she met Paul Hardwick Sr., the father of her fourth child, Paul Junior (PJ). -----------

It was after she met Hardwick that Georgia finally got away from Bobby Lewis. Lewis
let her go without a fight. Marlo was in elementary school at this time and the family
resided on J Street. After they split up, Lewis asked to see the children, but Georgia
would not allow him to come to where she stayed.

Georgia constantly relocated her children, as evidenced in Marlo’s school records. She
could not explain the moves during these interviews, other than to say sometimes she
liked to stay with family members. Georgia stated that as she was always a recipient of
Section 8 housing benefits, so money was not an issue.

Medical and behavior issues

Marlo was a sickly child. Georgia recalls he had something like the flu when he was a
few weeks old. He had a nasty cough and mucus, these symptoms lasted a month. She
thought Marlo should be hospitalized for this illness, however his doctor (Dr. Laruso)
prescribed strong antibiotics instead.
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Marlo fell out of a moving car when he was about five years old. The accident happened
when Marlo was sitting to close to a door that had not been closed properly. Although
he hit his head during the fall, Marlo was said to have jumped back up and into the car.
There was no known loss of consciousness or visible injury. Marlo was with Rosalyn
Harris, a family member of Georgia, when it happened. (Rosalyn is deceased.)

Marlo “was mean”, even as a small child. Georgia recalls he was” a hitter and biter”.
She would not characterize his behavior as tantrums, but rather stated Marlo was mean
all the time.

Marlo’s behavior only got worse as he matured. He was always picking fights with other
children in the neighborhood when they lived on Yale Street.

According to Georgia, Marlo used marijuana and cocaine during his teen years. He and
his cousin Jody (now deceased, son of John and Evelyn Thomas) were frequently high.

Misc.
Georgia did not have any insight into Marlo’s experiences at juvenile detention or the
juvenile facility at EIko. When she saw him at the juvie facility, Marlo only stated he
hated the place.
Georgia was with Paul Hardwick for twelve years. He was good to her and the children.
Hardwick did not drink and always had a job. They split up after twelve years when
Georgia met another man.

During recent years, Bobby Lewis apologized to Georgia for how he treated her when
they were young. He chalked his violence up to being young and stupid.

Marlo’s capital murder trials

Georgia said she did not know what to expect when she took the witness stand. She did
not know what questions were to be asked of her. She referred to David Schieck as a
very nice man who seemed concerned with the case, compared to Marlo’s first attorney
(Pete LaPorta). When | asked to see photos of Marlo as a child, Georgia noted she gave
them all to David Schieck and they were not returned to her after the trial.

Marlo told his mother that Pete LaPorta made a derogatory comment to someone without

knowing Marlo was present. Marlko stated he overheard LaPorta say “Lets go get this
N!@@##” with regard to him.
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IN THE JUSTICE COURT OF NORTIE LAS VEGAS TOWNSHIP,

IW ANMD FOR THE COUNTY OF CLARK, STATE OF NEVADA,

THE STATE OF NEVADA,

plaintiff, CASE NO. 022
vs. DOCKET NO.  84FN
BOBBY LEWIS, #131182

Defendant. CRIMINAL COMPLALNT

Personally appeared before the undersigned Justice of the

Peace this day T. BARRY, of NORTH LAS VEGAS, in the County of

Clark, State of Nevada, who, being first duly sworn, complains - .

and says that BOBRY LEWIS, the Defendant above named, has
committed the crimes of BURGLARY {Felony - NRS 205.060); FIRST
DEGREFE KIDNAPPING WITH USE OF A DEADLY WEAPQW (Felony - HHS
200.310, 200.320, 193.185); SECOND DEGREE XIDWAPPING WITH USE
O M DRERDLY WEA'© (Felony - NRS 200.310, 200.330, 193.165}); and
SEXUAL ASSaULT WITH USE OF A DEADLY WEAPON (Felony -~ NRS 200.3564,
200.366, 193.165) in the manner following, to-wit: That the
said Defendant, on or about the 6th day of January, 1984, at
and within the County of Clark, State of Uevada,
COUNT I - Burglary
did then and theore wilfully, unlawfully, and feloniously
enter, with intent to commit a felony, to-wit: Kidnapping and/or
Sexual Assault, that certain building occupied by VIRGIE LEE
JIMMERSON and/or SHIRLEY COQPER, located at 537 Kings, Hor;§ Las
Vegas, Clark County, Nevada. | |
COUNT IT - First Begree Ridnapping With Use of a Deadly Weapon
did wilfully, unlawfully, feloniously, and without auéhoritJ
of law, seize, confine, inveigle, enticé, decoy, abduct,’bonceal,'
kidnap, or carry away VIRGIE LEE JIMMERSON, a human being, with
the intent to hold or detain the said VIRGIE LEE JIMMERSO:

against her will and without her consent for the purpose of
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commission of said crime.

; oE_law; eseize, inveigle, take, carry away or kidnap SHIRLEY COOPH
" a human being, against her will and without her consent, with the

Tintent to keep the said SHIRLEY COOPER detained against her will,

R e .

Defendant using a deadly weapon, to-wit: a shotgun, during the

CCOUNT IV ~ Sexual Assault With Use of a Deadly Weapon

-
& 6

' sexually assault and subject VIRGIE LEE JIMMERSON, a female

b
en -

-inserting his penis in the vagina of the said VIRGIE LEE

et
=

committing Sexual Assault upon VIRGIE LEE JIMMERSON, said De-

fendant using a deadly weapon, to-wit: a shotgun, during the

COUNT III - Second Degrec Kidnapping With Use of a Deadly Weapon

did wilfully, unlawfully, feloniously, and without authoritﬁ

commission of said crime.

did then ané there wilfully, unlawfully and feloniously
person, to sexual penetration, to-wit: sexual intercourse, by
JIMMERSON, against her will, said Defendant using a deadly weapoq
to-wit: a shotgun, during the commission of said crime.

All of which is contrary to the form, force, and effect of

Statutes in such cascs made and provided and against the peace

and dignity of the State of Nevada. Said Complainant, therefove.|

prays that a Warrant be issued for the arrest of the said

pefendant in order that said Defendant may be dealt with
s
according to law. // e
y /v

S ey )

-

T. HARRT
Subscribed and sworn to before me this 17th day’of January, 1984.

ke,

JusElc9/of the Pygdce Fn and for
Baid Township.
84FRO22/sb
NLVPD DR#84-00177
Burg:;1° Kidnap W/Wpn;
2¢ Kidnap W/WpnjSexual
Asseault W/Wpn - b
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COURT | ’ o : DATE ("’ é - X"#’
.FILE NUMBER NLVPD C 574" l77

AFFIDAVIT
OF ARREST

STATE OF NEVADA)
) =ms:
COUNTY OF CLARK)

R. L. KING BEING PIRST DULY SWORN, DEPOSES AND SAYS:
THAT HE IS A POLICE OFFICER WITH THE NORTH LAS VEGAS POLICE
* DEPARTMENT, NORTH LAS VEGAS, CLARK COUNTY, NEVADA, BEING SO EMPLOYED
* POR A PERIOD OF _ [ 2. YEARS.
| AFFIANT HAS READ ALL THE ATTACHED INVESTIGATION AND POLICE

REV'ORTS ATTALHED HERETO AS EXHIBITS:
(‘1 ol 5:& vy 5(9,;_,1:(' Imueﬁ'ﬁﬁaﬂ'}u@
(Z “-_Pa (.-"T's 'Jr Vf c.’(C'( 3 {‘a.'k'ﬂ-Mem‘kj .

WHICH ARE INCORPORATED HEREIN BY REFERENCE AND MADE A PART HEREOF

WHICH FACTS AND CIRCUMSTANCES CONTATNED THEREIN ESTABLISHES THE

@EASONP&BLE BELIEF BY AFFIANT TH g THE CRIME (s} opégf‘l (MP “?&c‘b.

Sex Ass(X, @’Bujq(qrq 235, Saed - OLL Fex ©U'tpw (2
WAS COMMITTED BY ’Bﬁvlpj,[} (&S Aoy,

SUBSCRIBED AND SWORN TO BEFORE ME

THIS /ﬂ DAY OF _ Y %
4

KENMNETH W. KIPHART
Y Hotary Pubhc Slate of Novada
) - CLARK couu -~

CDU\I'I‘Y AND STATE

AA2015



IN THE JUSTICE COURT OF NOSTIY LAS VEGAS TOWNSHIP
COUNTY OF CLARK, STATE OF NEVADA

FIRST APFEARANCE BEFGRE

MAGLSTRATE
Y nm:ag-gg-—l;g
lﬁl NLV T
{ ') NLV JAIL
{ | Sl
{ ) OTMER

¥OU BAVE EEEN CHARGED WITH THE FOLLOWING COFFENSE(S):

Hiduafy  2efs.

s

mwms_dz;;z{'f;[

THE COURT INFQRMS YOU:

1.

2'

3.

5.

That you have the right to have an attorney present during any questicning
and to represent you conoerning these chargas)

Mtummdfommhimmatmw.mmlhammmr
you fres of chargaj

‘fhat you have the right to remain silent and that any statement you make
may be unad aginst you;

That a formal laint will be ted £0 you when you appear in oourt
on ar before . - ___at 9:00 A.M. The oxrt is located
at 1928 Nexrth Bruce ’ Las Vegas, Nevada 895030

That you have the right, in most cases, to have bail set, to secure your
release from custody. Bail is hareby set in the mmof $ 85 oo o

| Tgs
oot 1250, gp O

count. 21863 00 2
cwnt 3____ 3 60 C
cont &___ P22 7

comt 5 0

CoTRTED BY RoGR:_____ )/ /)

. JUSTICE OF THE PEMCE
/

PD OFFICER

AA2016



’ . ! v
.
.

IN THE JUSTICE COURT, NORTH LAS YEGAS TOWNSHIP
COUNTY OF CLARK, STATE OF NEVADA

CASE NO.
. DOCKET NO,
. STATE OF NEVADA, )
T ) COMMITMENT
Plaintiff, )
o ) and
. -¥s-  LEWIS, BOBBY )
_ ) ORDER TO APPEAR
)
)
Defendant(s), )
)

" An Order having been made this day by me, that BOBBY LEWIS

,'bcheld 10 answer upon the charge(s) of BURGLARY: FIRST DEGREE KIDNAP WITH USE Of A D/W ; SECOND DEGREE
' KIDNAPPING WITH USE OF A DEADLY WEAPON; and SEXUAL ASSAULT WITH.

o Commmed in said County, on or about the ___ 6th  day of ___Japuary , 1984 USE OF A D/W

{T 18 FURTHER ORDERED that unless the Defendant(s) have/has been previously released on bail or by
-order of the Court, that the Sheriff of the County of Clark receive the above named Defendant(s) into custody, and
detain such Defendant(s) uatil such Defendani{s) be legally discharged, and that such Defendani(s) be admitied to
bail in the sum of $ __20on.000.00 . cash of bail bond or § _200,00.00  property. {Property
must be approved in advance by the Court, after hearing); and
IT IS FURTHER ORDERED that said Defendant(s) is/are commanded to appear in the Eighth Judicial
District Court, Clark County Courthouse, Las Vegas, Nevadaat9a.m, onthe __Sth __dayofl Margh . .
19 ___gaq , for arraignment and further proceedings on the within charge.

DATED THIS __2ird  dayof ____ _ February 19 _84

3K 00

JUSTICE OF THE PEACE
NORTH LAS VEGAS TOWNSHI

JCN-37

AA2017
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CASE NO. 922-84FN

DATE, JUDGE
OFFICERS OF
COURT PRESENT

® %

" NORTH LAS VEGAS TOWNSHIP

. JUSTICECOURT _ . 4

L
..

STATE vs, LEWI5, BOBBY

CHARGE _BURGLARY; FIRST DEGREEQKLIDNARRINS

gy §

i 18

BARK _ WEAPON; SECOND DEGREE KIDHAPPING WITH USE OF A DEADLY
WEAPON; and SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

APPEARANCES — HEARING

CONTINUVED TO:

Januatry 10, 19384
M. ROBINSON, J.P.
L. ADAIR, CLX

First appearance before a Magistrate
Defendant PRESENT in Court, *IN CUSTODY*
Charge and rights explained, ba2il set at $7385,000,00

fanuary 17, 1984
B.KELLY,J.P.

4, OfCALLAHAN, DA
). FOULENFONT, CLK|

Cemplaint sworn to and filed

Defendant PRESENT in Court, *IN CUSTOOY*

Copy vomplaint presented defendant

Defendant advised /waives reading of complaint
Continued for P/D Lntv.

1-19-84 at %Bam

January 19, 1984
J.B.KELLY ,J.P,

M. O'CALLAHAN, DA
R. AHLSWEDE,PD

B. POULENFONT, CLK

Bail set at: Count I §5,000.60

Count II $50,000,00

Caunt IIX $20,000.00

Connt [V, 525 .000.00
TOTAL BAIL: 5100,000.00 and Defendant REMANDED TO CUSTOOY
OF SHERIPF

Pefendant PRESENT In Court, *IN CUSTODY*
Motign iz made by Defendant far Bail Reduction
Motion is DENIED - Court to congider further reductjion

Court appoints P/D and P/Hearing is set
DEFENDANT REMANDED TO CUSTODY OF BHERIFT

2~-2-804 at 2PM

February 2, 1984
J.B.KELLY ,J.P,
P. WOMMER, DA

R. AHLSWEDE, PD
W. HANS, CRP

B. POULENFONT, CLK|

‘TIME SET FOR PRELIMINAKRY HEARING

Defendant PRESENT in Court, *IN CUSTCDY

Motion is made by Defense, at request of defendant for
2 week continuance - Deft. waives 15 day rule

Motion to continue is Granted, PB/Hearing is re-set

2-16-84 at 2pM

February 16, 1984
J.B.KELLY,J.P.

E. BLOXHAM, DA

R. AHLSWEDE,PD

W. HANS, CRP

B. PFOULENFONT, CLK

TIME SET YOR PRELIMINARY HEARING

pefendant PRESENT in Court, *IR CUSTODY*

Motion by Defense to exclude witnesses - Granted
WITHESSES FOR STATL

VIRGIE JIMMERSON

SHIRLEY COOPER

STATE RESTS

Magistrate advises Defendant of his right to testify
and to call witnesses ~ Deft. advised /waives

DEFENSE RES TS

SUBMITTED WITHOUT ARRGUMENT

THEREUPON Court Ordered Defendant Bound Over and Held
to Answer to Said Charges in the Eighth Judicial Distri
Court

Bail remiing at $100,000.00 and Defendant REMANDED 1O
CUSTODY OF SHEHRIFF

ot

I-5-84 at %am
District Court

5

PROCEEDINGS — CRIMINAL

CASE NO. ;

R

—————

AA2018
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Robert J. Milier S
District Attorney Il P
Clark County Courthouse
Las Vegas, Nevada
g Wi |1 224N '8
CASE NO. C 03300 LOAITA B3 aHAY
DEPT, NO.

8y

Tn the Eighth Judicial Distei
State nf Nevada,
in and for the Gounty of Clark.

2Z%%%

THE STATE OF NEVADA,

Plaintiff,

W — INFORMATION

BOBRY LEWIS, BURGLARY (Falony~NRS-205,060);
FIRST DEGREE KIDNAFPING WITH USH
Defendant. | oF A DEADLY WEAPON (Felony~-NRS-

200,310, 200,320, 193.165);

SECOND DEGREE KIDNAPPING WITH
USE OF A DEADLY WEAPON {(Felony-

STATE OF NEVADA | e NRS-200.310, 200.330, 193,165);
) - S8 and SEXUAL ASSAULT WITH USE OF
COUNTY OF CLARK | A DEADLY WEAPON {Felony~NRS-200.

364, 300.366, 193.165)
RORBERT J. MILLER, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the autherity of the State of Nevada. informs the Court:

That ... BOQRRY LEWIS

the Defendant.... above named, on or about the _.8th ___ day of __ January ,

19_84 a1 and within the County of Clark, State of Nevada, contrary to the form, force
and effect of statutes in such cases made and provided, and against the peace and dignity
of the State of Nevada, didk
COUNT I - Burglary
did then and there wilfully, unlawfully, and felonicusly
enter, with intent to commit a felony, to-wit: Kidnapping and/or
Sexual Assault, that certain building occupied by VIRGIE LEE

JIMMERSON and/or SHIRLEY CCGOPER, located at 537 Kisws, North Las

L

DATI . 't Y
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

26
27
28
29
d0

32

Vegas, Clark County, Nevada.
COUNT Il - First Degree Kidnapping With Use of a Deadly Weapon
did wilfully, unlawfully, felonicusly, and witout authority
of law, seize, confine, inveigle, entice, decoy, abduct, conceal
kidnap, or carry away VIRGIE LEE JIMMERSON, a human being, with
the intent to hold or detain the said VIRGIE LEE JIMMERSON
against her will and without her consent for the purpose of
committing Sexual Assault upon VIRGIE LEE JIMMERSGN, E}d
defendant using a deadly weapen, to-wit: a aﬂmﬁ during
the commission of said crime,
COUNY III - second Degree Kidnapping With Use of a Deadly WeapoJ
did wiifully., unlawfully, feloniously, and without authority
of law, selze, invelgle, take, carry away or kidnap SHIRLEY
COOPER, a human being, against her will and without her consent,
with *he intent to keep the said SHIRLEY COOPER detained against
her will, defendant using a deadly weapon, to-wit: a . r
during the commission of said crime,
COUNT IV - Sexual Assault With Use of a Deadly Weapon
did then and there wilfully, unlawfully and feloniously
sexually assault and subject VIRGIE LEE JIMMERSON, a female
person, to sexual penestration, to-wit: sexual intercourse, by
inserting his penis in the vagina of the said VIRGIE LEE
JIMMERSON, against her will, said defendant using a deadly
weapon, to-wit: a S t:§uring the commission of said crime.

ROBERT J. MILLER
DISTRICT ATTORNEY

BY‘@M‘Q" %4
RONALD C. BLOXBAM

Chief Deputy District Attorn

AA2021



e LD p e

=N - - -1 < &

=3
-

19.8<
)
[+ =]

A BOW!

. ] ¢
Cds5 o0

The names of witnesses known to the District Attorney's
Office at the time of filing this Information, are as follows:

CLAYTON, SHARON
1463 West E1 Rioc Drive
Tucson, AZ

CLAYTON, TROY
1463 W. E1 Rio Dbrive
Tucson, AZ

COOK, BRENDA
537 Kings
North Las Vegas, Nevada

COOPER, SHIRLEY
537 Kings
North Las Vegas,Nevada

JIMMERSON, VIRGIE
537 Xings
North Las Vegas, Nevada

KING, ROBERT
NLVPD $321

MYERS, WILLIE
520 Van Buren
Las Vegas, Nevada

SMITH, R.
NIVED $197

STEVENSON, WILLIE
537 Kings
North Las Vegas, Nevada

TANNER, R,
NLVPD #287

M, F, JUDD
NLVPD P#398

TINA WASHINGTON
ADDRESS UNKNOWN

DET. W. VANLANDSCHOOT
NLVPD #250

DA#BAFNO22/em

NLVPD DRA84~-00177
Burglary-F; 1° Kidnap UDW-F;
2nd® Kidnap UDW-F; Sexual
Assault UDW-F

3%
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IH THE EIGHT JULINTAL 1TSTRI®Y qopT t}‘____oé’g‘_-(;z_-?» \);""’,,7’
NEVADA3 IN AHD F(R THE COUNTY OF CLARK: STATE CF
NFVADA .

_det 3.2 -8Y
M v

MOTICN ¥R PRELTMINARY

THE STATE OF HEVADA
PLATNTIFF:

VS,

TRANSCTIT,

. BOBBY  LEWIS
© .Y DEFENDANT.

S ot S St e it it et St Yt S

1 THE ‘DEFEHPANT. BOBBY LEWIS MOVES THIE BONORABLY COURT F(R AN (MDER

THAT THE FOLLOWING PCRTIONS OF THE EVIDENCE AND PROCERDINGS AT THE PRELIMIMARY
HEARING HEREIN BE TRANSCTEED AT TIE EXPRNCE OF THE IMIITED STATES: (AS SET OUT
IN DEFENDANT'S DESCRIPYYON (F PARTS (¥ TIE THANSCIIT;
TEFENDANT INTENDS TO THCUIDE 1t THFRECCRD) .
ON THE GROYND THAT THE SAID PCRTIONS OF THE EVIDENCE AND FROCEEDINGS AT THE
PRELIMINARY HEARING ARE MATERIAL TO THY SURSTANTIAL QUESTIONS FRESFITED AT TIME
F TRIAL.

RESPECTFULLY SURMITTED

i RELELE AL AMB M B R T TR L .
. A r
. - . —
g D Od s ,'J»O,f,u;,( '
| g dePendant
]
-3
o /
o] s
5:1 E

SUBSCRIBED AND SWRL TO A}d) DFFRE

L E s g Tay w"z: A% 5798k,

AA2023



. ~CASE No.  &5500 0

DEPT NO

IN THE EIGHTH JUDICAL DISTRICT CORT (& THE
STATE F; NEWF{HD FOt THE COUNTY @ GLARK

w3 A | m x5y
ERRE" ‘huW‘F’il)‘ EV‘_____JI

CULRA
THE STATE (F NEVEPA™ ZD'?
PLAINTIFBY. M:-—-

vs. MOTION FOR BAIL REDUCTYCH

DEFENDANT PRO_  SE
Y Bobby Lowis

TO THE HONCRABLE ilchael J Wendell JUDOE F THE EIGHTH JUDICAL

DISTRICT COURT; IN AND F(R THE COUNTY & CLARK; STATE (F NEVEDA,

COME NOW; Bn'htqz Lewd DEFENDANT AND PETITIONIR FRO SE
WHG MOVES THIS HONCRABLE COURT F(R AN ORDER REDUCING BAIL,

' DEPENDANT HUMBLE PETITIONS THE HONRABLE JUDCE TO RULE FAV(RABLE AND FAIRLY

© ONTHIS MOTION AND TH YREAFTER ISSUE THE APPROMRIATE (RDER REDUCING BAIL TO A

REASONABLE AMOUNT THAT THE DEFENDANT IS ADBLE 70 MAKE,
THIS MOTION IS BASED UPON THE SUFPRTING "POINTS AND AUSHCRITIES WHICH

ARE CONTAINED HEEKRIN AND DEFENDANT WILL SHO W THE' FOLLEWING}

SUPPRTING POINYS ANG AUTHORITIES,
TO CONTINYE A DEMAKD (F SUBSTANTIAL BAIL WHICE A DFFENDANT IS UNBLE TO
SEGURF RAISES CONSIDFRABLE FROBLEMS FORt THE EQUAL FRUTECTION CLANSE &F 'I‘HE

UNITED STARES CONSTITUION { 196030 5.)5 L. ed 2d. 218 ; 2I9;  BI S.ct. 197

X198, THESUMREME COIRT HAS HELD THAT AN INDIQENT DEFENDANT IS RENIED
EQUAL FRUECTION IF THEREF(RE; (CAN AN INDIGENT BE DENIED FREEDOM;:
WHFRE A WFALTHY MAN CANNOQT; BECAUSE HE DOFS NOT HAPFEN TO HOVE ENOUCH

FROFERYY (B MONEYS TP PLEDGE FIR HIS FREEDIM) : OREFFIN Vo TLLINOIS
. !

$1956) 351 U,S. I2;28; I000 l.ed. 8913 768.¢t. 585; ~ SHLAIR.2d. Joby;

reh den 3uX .5, ?8; IO0 Lad. 21835 2195 Bls.ct.Bhil;

LODGYE DIGTATES THAT A DEFENDANT'S = MXTENTIAL DANCER T0 THE CODRNITY
IZ HOT TO BE COMSIDERED AS A FACT(R IN THE DISIGNATION (f BAIL BECAUSE
IT I8 TPRELLEVANT AS TO TH E QUESTION OF THE AMOUNT F DAIL.




® ®
IF A bF.FEI‘IDANT WOILD FRESENT A DANGER IF FREF I THE COMMINITY THEN IT
WOULL NoT MATTER WEATHFR HE HAD POSTED A I00; 00R0LEAR BATL ki YWAS HELEASED
ON HIS anl RECONGNIZANCE,
DAIIGEH. TO THE COMUNITY HAN NQ RELATIONSHIF 70 THE ARTLITY % THE ACCHET®
TOPOST BRAIL, TITEREF'CHE; Ir THE COURT DETERMINFS THAT A DIFFEHNTANT WGILD
BE A4 THREAT IF RELEASED FRIMR TO TRIAL ITS DUTY IS 7O REMAHD HIM RATHER
THEN TO SET AY EXCCESSIVE DAIL.,

' 308
FEOPLE Vs MELVTLIE (I1970).62 miec.2d 364, nvs 2d, 67I3 670,

-t

TRIMBLE Vs STOME; (I066; dc. dist Col.) Y87 F. SUPP B335 WOl .485;

THIS CASE HAS BFEN CONTRUED AS GUARANTEEING THE RIGHT' TO RATL HY NECESSARY

IMPLICATION AND NOT MERELY MEANWING THAT WHEN ALLOWED 7
- BATL SHOULD NOT BE EXCESSIVE ... THE RIGHT TO TAIL FENDING TRIAL IS

ARCOLUTE; EXCEFT I CAPITAL CASES. i
THIS FUKPAMENTAL NIGHT IS ONE (F THE OUTSTANDING FEATURES OF THE VERSONAL

RIGHT AFFCRDED X AMGLO AMERICAN WRISTRUDLICE TO THOSE ACCULE AND PRESUMED
TINNOCENT . (WHET YOUID BE A RENSONARLE BAIL TH THE CARE (¥ N PFFENDART

MAY BE EXCISSIVE TN THE CASE OF ANCTIER) 5 BENNETT Vo; U.5. (1929 eca.b FLs,

36F,.2d. 477, .

IT IS A YELL ESTABITHED FACT THROUGH OUT THIS CIUNTY THAT THE SOLE Puiipreg
{F DETENTION PEWDING TRIAL IS TO InSURE THE APPEARAN OF THE ACCUSED

AXD THE ACCUSED AND THAT THE ACCUSED RETAINS ALL THE RIGHTS (F Al CHINARY
CITIZEN FXCEPT THOSE FXPRESSLY OR By NECESSARY IMPCATION; ARE TAKEN

FROM HIM BY LAV, JACHSOM Va. GOIIN;G 40O F.2d. 529; (%th eir I960) .

QUIOTING_COFFIN Vs, REICHARD; Iua"” F. 2d. bh3; uny (0 T, CIR  19u).

RilEM Va. MALCOLM; 37T F. supp. »9; 622 (s.d.n.y\.vl‘)?u). AFF'D},

AYD REMANED o7 F.yd. 333 (2d. cirI97). SAMIS Vs. WATNWRIGHT . 347 F.supp.

1662; 10862, 109(m.d. FLA, I9. VACATED Oy OTHER GROUNDS; LVI T,2d. 4TI

bth  OTR. T97L). VASHINTION Va. LFE, 203 Fo supp. 327. 331. { 4.0, AlA.

I966) AFF'D, percuriam. 390 U.3. 333. 08 8.ct. 2. I9 L.ed. 2d. ¥212 {168

AS IT IS IN THE CASE OF THE ORDINARY CITIZEN HE IS AFFGRURR THE RIGHT

AND FPRIVILEGE TO PELEASE ON HIS GWN RECONGNIZANE TN A CASE SUCH AS THE
PETITIONER'S AFTER A MINTMAL SHOJING OF HIS RELIBILITY. HOWEVElt; IirtHE

CASE G THE PETITIONER HE IS HELD IN LIEU OF AN BXCESSIVE ROND BRCAUST

HE DOSH NOT HAVE THE SERCURITIFES THERE(F AND WITHOUT JUSTIFIARLY SHTNG
EY THE STATE AS TO Wily THE FETITIONES IS NOT AFF(RIED THE SAMF RIGKT 5 AND
PRIVELFGE TO RELEASEAS THE (RDINARY CITTZEN; 323 T.supp at I00. SIHILAHLY
1N BA'OLTON Vo, LOVE; 328 F. supp. 1182, (F.D. ARK.YI9YI}; THE Comyp
ETATED.

AA2025



THE. DISTINCTION BETWEEN DETAINED AND THOSE ON BAIL MUST HE RASED UPOH THE
STATE'S DETERMINATION TMAT THERE IS & NEED FCOR RUYSICAL CUSTOUY (F THE
FORMER . ..

ACCEPTING, THIS PISTINCTION TO BF CONSTITVIIONAL PFHMISSIRIE,

WHEREFORE; IT IS PRAYED THAT THIS HONCRABLE COVRT GRANT A HFARING ON
THIS: PETITION GR IN THE ALTERNATIVE TSSUR AN CEDFR CRANING TIfE
RELIFF SOUGH HEREIN.

~ SUBSCRIBED AND SYRN TO BLFME VB THIS
CQ? DAY E’%%iag . 1983,
NOTARY FUBLIC; AND FCOR THE GOUNTY
ﬁ' CLARK; STATE CF NEVEDA,

Q&c:e CJyﬁ/x:ﬂédad
707

g,

4 ALICE CAFFENIAN

g;-, Hotory Public-Stote 01 Navado
2/ COuNIY OF cLarx '

Ky Apponiment [rp. May 78, F934

e i T W T

RESPECTFULLY SUBMITTED

L4

DEFENDANT; RO SE.

AA2026
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Robert J. Milier

District Attorney _
Clark County Courthouyse -1 '
Las Vegas, Nevada r i LE D

CASE NO..._ 63390 JUL 73 4 2sfH'H
VIIL T

In ﬂyp Eightly Judirial iﬁmtrtti ‘ ik & he
State of Nevada,
itt and for the Qonuty of Clark.

THE STATE OF NEVADA,

Plaintif],
MOTION AND NOTICE OF MOTION
— YF TO ENDORSE NAMES ON
INFORMATION
BOBBY LEWIS,
Defendans.

To: Defendants above niamed, and

To: Your Counse! of Record: PUBLIC DEFENDER

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that, on
Monday —othe___30th dayof . Jduly ., 1984,

at the hour of _92:00___ oclock, _.A_M., or as soan thereafter as Counsel can be heard,
in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF NEVADA wiil
move the Court for leave to endorse upon laformation heretefore filed herein the names

of the following witnesses:

Name Address
M.F. JUDD NLVPD P#398

DATED this _.22"% __ dayof ____ July ,19.84

ROBERT J. MILLER
District Attorney,

By .. L » .
Deputy Dist. Attorney

At ROBERTA J. O‘NEALE@

AA2027
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AFFIDAVIT IN SUPPORT OF MOTION

STATE OF NEVADA)
) s5:
COUNTY OF CLARK)

H [} v, nl
ROBLRTA J. O'NEALE , being first duly sworn, deposes and

sdys:

That fic is a Deputy District Aaorney of Clark Counity, Nevada; that Information
has heretofore been filed in the within action; that since the filing of said Information Affiant
has learned that the testimoniy of the person or persons named in the Motion to Endorse Names
on Information, which this Affidavit supports, is necessary and material to the prosecution of
the within criminal action; that such favts vere unknown to Affianl a1 the time of filing
Inforimation herein,

WHEREFORE, Alfiant prays that the Court enter an Order for endorsement of

names on Information, in accordance with NRS 173.045,

Dpgfuty District Attorn

ROBERTA J. O'NEALE
Subscribed and sworn 1o before me

this .z i 2., _ day of July , 1984 NOYI:I.FY Public-State of Nevada
Y A CLARK COUNTY
é%,: // oL, RIESTHER 5. McELHANEY
eI Than WWWWF&.I? 1936

County and State. &

ORDER SHORTENING TIME

A 7
Upon application of . L/ on behalf of the

Clark County District Attorney, Attorney for Plaintiff, and good cause appearing therefore,

IT 1S HEREBY ORDERED that the'time lor hearing the above and foregoing

Motion be, and the same is hereby short};ncd'w the _____ day of
-
19 . at the hour of _o'clogk, M,
DATED this _ - da);»éf 9
ra
DISTRICT JUDGE
Deputy District Attorney,
2

DAAD

AA2028
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POINTS AND AUTHORITIES IN SUPPORT OF MGTION
TO ENDORSE NAMES OM INFORMATION

1. After filing the Information the District Attorney shall
endorse thereon the names of such other witnesses which shall
become known to him before the trial as the Court prescribes.
Such amendment may be made at any time after defendant pleads
when it can be done without prejudice to the substantial rights
of the defendant., NRS 173.045.

2. The granting on the morning of the triazl of a motion to
add names of witnesses to a first degree murder Information was
not error where the defendant's attorney learned the names of
such witnesses three days before trial, this being a reasonable

time to prepare for the defense. State v. Teeter, 65 Nev. 584,

612 (1948); Dalby v. State, Bl Nev. 517 (1965).

3. Any prejudice resulting tc defendant because the
District Attorney was permitted to add names on the Information
after the jury had been sworn, he having known these names before
trial, was cured by the court's granting defendant a continuance
{three days) to prepare to meet the testimony of these witnesses.

State v. Monahan, 50 Nev. 27, 35 (1926)}; Gallegos v. State, 84

Nev, 608 (1968).

4. Failure to endorse a name does not preclude calling any
witness whose name or materiality of testimony is first learned
at the time of trial NRS 173.045.

S. Defects or imperfections of form are immaterial.

NRS 173.100. Minor defects in an Information, including
typographical errors, may be disregarded where the intent is
clear and the rights of the defendant are not prejudiced.

22 CJS 855, Sec. 3I77.
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RECEIPT of a copy of the above and forepoing
Motion, Notice of Motion, Affidavit and

Puints a uthorities is hereby acknowledged
this :2:5 day of July , 1984 .
AR ACIOR o X KO XX BT

OFF1CE~OF THE PURLIC

EFERDER

ttorney for Defendant
309 S, Third Streect #226
Las Vegas, Nevada 892101

.
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Rabert J. Miller

District Attorney AR 2 SR TR
Clark County Courthouse JUL 301004
Las Vegas, Nevada e . -

CASE NO. . __C65500 ”(),Z?Zg ( }/7
) el “T.ﬁﬂﬁﬁﬁﬂu_&muw

Tu the Eightly Judirial Bigtrict Court of the
State of Nevada,
in aud for the County of Clack.

THE STATE OF NEVADA,

Plaintifl,

ORDER TO ENDORSE NAMES
ON INFORMATION

—_ 1§ —

BOBBY LEWIS,
Oefondunt,

Upon Mation of the STATE OF NEVADA, Plaintiff, by and through the Clark
County District Attorney, and Notice 10 Defendant above named by and through De-
fendant’s Counsel, ... .PUBLIC DEFENDER = and good cause appearing
therefore,

ITI1S HEREBY ORDERED that the Motion is granted and the Clerk of the above
entitled Court is hereby directed to endorse upon the [aformation an file herein the fol-

lowing names:

Name Address
M.F., JUDD NLVPED P#308

as prospective witnesses in the prosecution of the within matter.

DATED this ... =3¢ dayof __duly {984,

D;;’;B‘iC I IVDGE

[)-.puty m.t Aumm.y

Q.OBE‘RTA J. O'HEALE
A0

L_.______ o
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T T UASE N0V @F Com .
'i’ *. DEPARTMENT MO. _t_. . Q

",r.'.' '

r -

IN THE EIGHTH JUTTICIAL DISTHICT COURT OF THE STAVE OF NREVADA
IN AKD POR THE COUNYY OFF CLARK iy/

Clhsso0  FILED Aok g8

THE STATE OF HEVADA, ' ) f:jZEII::
WE2 3ooPH'd )
Plaintiffpgat iy ponindl ; HMOT IO
PR
V3., . ¥OR
or, Ly Iy, )
13 ; DTSCOVERY
: Defendent )
)
: }
b

)
CUMES NOW the defendont, Eﬂ.bby_z:wfs »in

.propria persona, and respectfully moves this Honorablse Court, pur-

- suwant to N,R.8. X17h,.236 and H.R.S, 17h.2L5, for an ORTER permitte

ing Defendant, hy and through his attorney, tc inspect and copy wr
photorraph the follouwing:

L. Any writ{en or rccorded statementa or confegssions
‘;}; ~ made by Defendant, or copiles thereof, within tho possossion, cus-—
‘tady or control of the State of Nevada, the oxistence of which ia
V€£'  known, or by the exerclse of the due diligence may becoma known,
. to the Attorney General of the Stato of Nevada, or the District
Attorney of Las Vegas, State of Nevada,

2, All results or reports of the physiecal, mental oxa-

mination, scientific tests, or experlments made in connection

i
|
EEREN
S with this case, or coples thereof, within the possession, cusvody
!.. or contrel of the State of Nevada, the existence of which is known,
| or by the axercise of due dillipenco may become known, to the Att-
\ ornay Genoral of the State of MNevada or the District Attornsy of
Las Vegas, State of Nevada, including, but not limited to any sci-
entific tests or experiments performed upon or with the defendants
permission In the above entitled case, or any portien thereof.

3. All photopraphs, Books, npapers, documentd, tangibma

objects, drawings, or copies or portions therof, which constitutes




evidence material to the preparation of Defendantt!s defensa which
are within the custody or control of the State of Nevada, ar
through the exercise of due dilligence may bocome known, to the
Attorney General of the State of Nevada or the District Attorney
of Las Vepas, State of Nevada,

Defondant further moves this Court to ORDER the contin-
uing duty of the Attorney General of the State of Neveda and the
District Attorney of Las Vegas, State of Kevada to discloss any
material information requested or ordered which is subject to

discovery and inspection pursuant to the provisions of N.R.§,=«—

17h.295.

DATED this .23 day of N LY 198y,

_,w/’""l\’a NI Rth e
t W58 ST A Respectfully Submitted,
SRR o et

il
RO s 1 nossiray

MY At Fuiiras Mar 90, 135 gli £ "I
é‘.Q&u-\J-\ /g.DL_) o £ I S PYRE YO D T

AA2033



G . POTNTS AND AUTHORITIES ’

. STATEMENT OF PACTS !

[
THE DEFENDANT Bﬂébz é é &J(&S s waa charpged and arrested

on the 6 day of :Ibu(ttdﬁ! s» the charge(s) against the

defendant are. MMM;&%&W,&&D*M
WS fewdly wamiidh.. - o RS- gl by ek

The Surrese Court of tevada in it's deeision din Denovan v Hevada, found at S4

fiev, 671, has stated that o porty vy oot svail himself of the provisiens of
HRS . 1702989 providing sanction for failure 4o provide dlscovery whintes that
parsy has sought snd secured a Discovery Order from the Vrdial Court, Therefore

this Hotion is broupht.

HJAE.S. 174.235 provides in rclevent part that upon motlion Defendant may sceure

the Courts Order to persit him to ingrect cny and all informaticn, Mental Fx—

aminations and Seientific Tests, Stalements of Confessions, Rerorts of Exarine

alions and Tests apainsi the Defendant.

WRWSe 70205 provides that the Distelel MAorney mist roke sceossable all

Information, Books, Papers, Deocuments, or any Tangible Feddence or Ubjlect

against the Defendant.

The Suwreme Court of the UNITFD STATES handed down it's decisicen in

. Brady v Maryland, found at 373 U.S. 83 (19°3), whereas it was held that in

! evidence to the Defendant, the State should elther provide All Informetion to
. the defence or male available to the couri, =zo the Court ray make a determin-

| '_ ations U.5. v Hibler, U63F. 2d. W55 (1y72), U.5. v Culnn, 3Gk PED. SUPP. 1,32

| (1973),

The case of Jacksen v Untted Statos, 23 1, 20 W9 (1856) That the State
chall rake available bo Lhe Defendant Lhe ereditdlity of all witnenses, aloo
in Lewis v Texas, 386 U.D, 707 (1957) ihere tue State mish make avellable to

P the Pefcndant any Written or Hecocded Stntescuts.  In the California Courts
in the case of Will v Superior Courd, 10 Cale 3d. 812 (297h) Entitled tho
Defendant can Impeach Witnesses apainst the Defendant if favorable to his
cage., Finally, the Supreme Court of MNewads in Honovan v Hevada, Sh ilove ADV.
OF. 190, Auled that unless a Defendant sveures a Discovery COrder {rom the
Trial Court he may not be heard to complain that partienlar itens of evidence
were not mace agvallable to him in Inforrml Dlscovery nor may he scele the Sange-

tions and Prohibitions available to him under HJi.5. 174,295,

AA2034
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WERIT@RE, the Defendant respectfully requests this Honorable Court

enter it's Order directing Coungel for the Statu to make avaiable Lo the

Defendant all and any Informaticn apainst or for (ke Defendant.

SUBSCRIBED and SWERN to before me

) [P ;;-“.
“-= SRR Ol SEvana
FAY County af Crark

T T
My At Fagrienss Alur M N

this 73 day of Ny P 198_3(

Regpeetiully Submdtted,

AA2035
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CASE NO. (65500 R

. 1
.
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Lo Hen
DEPARTMENT VII Ay gﬁm %:M:\.,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE DF NEVALA
IN AND FOR THE COUNTY OF CLARK

L T A T B R R

THE STATE OF NEVADA )

PLAINTIFF, %
vs. :
BOBBY LEWIS, 3

DEFENDANT ;

)
JURY

1. JENNIFER ANN MEYR 7. REBECCA LYNN GRENIER
2. MARTIN PAUL EINERT 8. YVONNE RENEE ATKINSON
3. RONALD LYNN BREEDLOVE 9. PAULINE MARION MORTON
&, ROSALIE TANZI 10. JAMES RAYMOND MARTINEZ
5. DAVID ALLEN DEAN 11. ROBERT CARL EATON
6. HAROLD ROBERT SHRADER 12. AVERY P. KISSEE

ALTERNATE: 1. JAMES ORAN BATES

gg’.n

AA2036
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Robert J. Miller
District Attorney

Clark County Courthouse T E D

Las Vegas, Nevada LI :
CASE NO. ___C 65500 Mg 17 3 ua PR '8
DEPT. NO. VIII ey

TN
N !

Tn the Eighth Iumdicial Bistrict Gou
State nf Nevada,
in and for the County of Clark.

THE STATE OF NEVADA,

Plaintif],
MOTION AND NOTICE OF MOTION
— W TO ENDORSE NAMES ON

INFORMATION
BOBBY LEWIS,

Defendant.

To: Defendants above named, and
To: Your Counsel of Record:  PUBLTC DEFENDER

YOU, AND EACH OF YOU, WILL PLEASE TAKE NQTICE that, on

Monday the 20t yayof August , 1984,

at the hour of __92:00_ _ o'clock, A .M., or as soon thereafter as Counscl can be heard,
in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF NEVADA will
move the Court for leave to endorse upon [nformation heretofore filed hercin the names

of the following witnesses:

Name Address
TINA WASHINGTON Address Unknown
DET. W. VANLANDSCHOOT NIVPD 4250
DATED this __L18th _qgay of August , 1684

ROBERT J. MILLER
District Attorney.

o A e

ul
DA-4Q ROBERTA J. NE}\ E

AA2037




w @ -3 o o & D M

10
11
12
13
I4
15
16
17
18
19
20
21
22 ‘
23
24
25
28
27
28
29
20
317
32

AFFIDAVIT IN SUPPORT OF MOTION

STATE OF NEYADA)
) 8¢
COUNTY OF CLARK)

A r - .
ROBERTA J. O'NEALE , being first duly sworn, deposes and

says:

That he is a Deputy District Anorney of Clark County, Nevada; that Information
has heretofore been filed in the within action; that since the filing of said Information Affiant
has learned that the testimony of the person or persons named in the Motion to Endorse Names
on Information, which this Affidavit supports, is necessary and material 1o the prosecution of
the within criminal action; that such facts were unknown to Affiant at the time of filing
Information herein,

WHEREFORE, Affiant prays that the Court enter an Order for endorsement of
names on Information, in accordance with NRS 173,048,

ok { Olate

De uly District Attorney
ROBERTA J. G'NEALE

Subseribed and sworn to before me

ORDER SHORTENING TIME

Upon application of on,beh/é'lf of the

unty District Auorney, Attorney Tor Plaintiff, and good ca éppearing therefore,

Motion be, and the same™is

i9 . at the hour ol ___
DATED this ___ .~ dayof __. , 19
x\
T
/ wl(ﬁ JIUDGE

™~

.

Deputy District Attorney

DA-40
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POINTS AND AUTHORITIES IN SUPPORT OF MOTION
TO ENDORSE NAMES OM INFORMATION

1, After filing the Information the District Attorney shall
endorse thereon the names of such other witnesses which shall
become known to him before the trial as the Court presgcribes.
Such amendment may be made at any time after defendant pleads

when it can be done without prejudice to the substantial rights

"of the defendant. NRS 173.045.

2. ‘The granting on the morning of the trial of a motiaon to
add names of witnesses to a first degree murder Information was
not error where the defendant's attorney learned the names of

such witnesses three days before trial, this being a reasonable

time to prepare for the defense. State v. Tecter, 65 Nev., 584,

612 (1948); Palby v. State, Bl Nev. 517 (1965}.

3. Any prejudice resulting to defendant because the
District Attorney was permitted to add names on the Information
after the jury had been sworn, he having known these names before
trial, was cured by the court's granting defendant a continuance
{three days) to prepare to meet the testimony of these witnesses.

State v. Monahan, 50 Nev., 27, 15 {1928); Gallegos v. State, B4

Hev. 608 {1968},
4. Failure to endorse a name does rot preclude calling any
witnegs whose name or materiality of testimony is first learned

at the time of trial NRS 173.045.

5., Defects or imperfections of form are immaterial.
NRS 173.100. Minor defects in an Information, ircluding
typographical errors, may be disregarded where the intent is
clear and the rights of the defendant are not prejudiced.

22 CJS 8955, sec, 377.
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a2

- 'DA-40

RECEIPT of a copy of the above and foregoing
Motion, Notice of Motion, Affidavit and
Points and Authorities 1s hereby acknowledged

this__ [Jt!™day of_Auqust , 19 84

Attorney tor Detendant

OQFF1CE OF THE PUBLIC DLFENDER
By .(!f /' """""" ) /

ACCOrney for Tefendant

AA2040



b ehsE No. o C 65300 IN OPEN COURT—
2 || DEPARTMENT NO. vII Sy T 1944
' L A N CURK
: IO O,
. By (bt . b, )/(Mi/;/f&
4 _ j uty
¥ //j
5 s
& IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
_7: IN AND FOR THE COUNTY OF CLARK
8
"9 || THE STATE OF NEVADA, )
}
10 Plaintiff, }
)
il vs. }
} INSTRUCTIONS TQ THE JURY
12 || BomRy rEwIs, )
) INSTRUCTION NO. I
13 )
bBefendant. }
14 )
)
15 )
: )
16 )
17
I8 | MEMBERS OF THE JURY:
19 It is now my duty as judge to instruct you in the
20 il law that applies to this case. It is your duty as jurors to
2] || follow these instructions and to apply the rules of law to the
22 || facts as you find them from the evidence.
23 You must not be concerned with the wisdom of any rule
24 [ of taw stated in these instructions., Regardless of any opinion
25 § you may have as to what the law ought to be, it would be a
26 [violation of your ocath to base a verdict upon any other view
27 [l of the law than that given in the instructions of the Court.
28
28
30
2y (E;
32
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INSTRUCTION NO. iZ/’

1f, in these instructions, any rule, direction or idea| -

is repeated or stated in different ways, no emphasis thereon
is intended by me and none may be inferred by you. For that
reason, you are not to single out any certain sentence or any
individual point or instruction and ignore the others, but you
are to consider all the instructions as a whole and regard
each in the light of all the others.

The order in which the instructions are given has no

significance as to their relative importance.

AA2042
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INSTRUCTION NO. .5

An Information is but a formal method of accusing a

" person of a crime and is not of itself any evidence of his gquilt.

In this case, it is charged in an Information that on or
about the 6th day of January, 1984, the Defendant committed the
offenses of Burglary, First Degree Kidnapping With Use of a
Deadly Weapon, Second Begree Kidnapping With Use of a Deadly
Weapon and Serual Assault With Use of a Deadly Weapon.

It is the duty of the jury to apply the rules of law
contained in these instructions to the facts of the case and
determine whether or not the Defendant is guilty of one or more
of the offanses charged.

Each charge and the evidence pertaining to it should be
considered separately. The fact that you may find a Defendant
guilty or not guilty as to one of the offenses charged should not

contrel vour verdict as to any other offense charged.
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INSTRUCTION NO. [/r

T

To constitute the crime charged, there must exist a
union or jeoint operation of an act forbidden by law and an intent
to do the act.

The intent with which an act is done is shown by the
facts and circumstances surrounding the case.

Do not confuse intent with motive. Motive is what
prompts a person to act. Intent refers only to the state of mind
with which the act is done.

Motive is not an element of the crime charged and the
State is not required to prove a motive on the part of the
defendanﬁ in order to convict. However, you may consider evidence

of motive or lack of motive as a circumstance in the case.
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INSTRUCTION NO. 5/

You are instructed that each Count set forth in the
Information charges a separate and distinct offense. You must
consider the evidence applicable 'to each alleged cffense as
though it were the only accusation before you for consideration,
and you must state your findings as to each Count in a separate
verdict, uninfluenced by the mere fact that your vardict as to
any other Count or Counts is in favor of, or against a Defendant.
A Defendant may be convicted or acguitted upon any or all of the
offenses charged, depanding upon the evidence and the weight vou

give to it, under the Ceurt's Instructions.
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INSTRUCTION NO. @

Every person who, either by day or by night, enters
any house, room, apartment or other building with intent to

commit larceny, or any felony, is guilty of Burglary.

AA2046
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3 INSTRUCTION NO. Z

First Degree Kidnapping is a felony. Second Degree

LN L -]

Kidnapping is a felony. Sexual Assault is a felony.

o oo -3 @ en
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INSTRUCTION NO. &

Consent to enter is not a defense to the crime of
Burglary, nor need there be a breaking into or a forced entry so

long as it is shown that entry was made with a felonious intent.

AA2048
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INSTRUCTION NO. L

If you find that the Defendant entered the building
illegally, but that he did not form an intention to commit a
crime therein until he was already inside, he must be acquitted

of the charge of Burglary.
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INSTRUCTION No. /O

You are further instructed that the intention with
which the Defendant entered the building is a question of fact
which may be inferred from the Defendant's conduct and other

circumstances discliosed by the evidence.
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INSTRUCTION NO. (2

Intent need not be proved by direct evidence, but may
be inferred from the conduct of the parties and the other facts

and circumstances disclosed by the evidence.
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Every person who, in the commission of a Burglary,
shall commit any other crime, shall be punished therefor as well

as for the Burglary, and may be prosecuted for each crime

separately.

INSTRUCTION NO. /-
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Every person who shall wilfully seize, confine,
inveigle, entice, decoy, abduct, conceal, kidnap or carry away
any person by any means whatsoever with the intent to hold or
detain, or who holds or detains any person for the purpose of

committing sexual assault, shall be deemed guilty of Kidnanoing

in the First Degree.

INSTRUCTICN NO. /3‘
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INSTRUCTION NO. /Lf
!

Every person whe shall wilfully and without authority
of law, seize, inveigle, take, carry away or kidnap another
person with the intent to keep such person secretly imprisoned
within the State, or for the purpose of conveying such person out
cf the State without authority of law, or in any manner held to
service or detained against her will, shall be deemed guilty of

Kidnapping in the Second Degree.
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INSTRUCTION No. /4

If you find that the evidence is insufficient to
establich the Defendant's gquilty of First Degree Kidnapping, he
may, however, be found guilty of a lesser offense, the commission
of which is necessarily included in the offense charged, if the
evidence is sufficient to establish his guilt of such lesser
cffense.

The offense of First Degree Kidnapping, with which the
Defendant is charged in the Information, necessarily includes
the lesser offense of Second Degree Kidnapoplng.

1f the evidence is sufficient to surmnort a finding of
guilt of both the cffense charged and a lesser included offense,
but you entertain a reasonable doubt as to which offense the
pefendant is guiley, it is your duty to find him guilty only of

the lesser offense.
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INSTRUCTION NO, /¢9

An essential element of the c¢rime of Second Degree
Kidnapping is specific intent. This means that before a person
can be found guilty of Secend Degree Kidnapping, you must find
that the person perpetrating the kidnap possessed a specific
intent at the time of the seizing, taking, or carrying away of
another, to secretly imprison, or to hold to service or detain

against her will, the person kidnapped.
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INSTRUCTION NQ, 2’7

Seize means to take possession of by foree, and confine
as to restrain within limits; to limit; to shut up, imprison; to

put or keep in restraint; to keep from going out.
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INSTRUCTION NO.

The law does not require that a victim be carried away
for a minimum distance. It is the fact, not the distance, of

forcible removal of the victim that constitutes kidnapping.

12
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INSTRUCTION NO. z f

The crime of Kidnapping is complete, for example,
whenever it is shown that a person wilfully and without authority]
seizes ancother with intent to detain him against his will,
Movement of the victim is only one of several methods by which

Kidnapping may be committed.
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INSTRUCTION NO. Z O

False imprisonment is an unlawful violation of the personal

liberty of another and consists in confinement or detention

without sufficient legal authority.

False imprisonment does not require that there be gonfinement

in a jail or prison.

False imprisonment without the use of a deadly weapon is a

gross misdemeanor. False imprisonment with the use of a deadly

weapon is a felony.
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INSTRUCTION RO, ?2

The offense ¢f Kidnapping, with which the defendant is charged
in the Information, necessarily includes the lesser offense of
False Impriscnment.

False Imprisonment differs from Kidnapping in that l(idnappihg :
is aggravated by removal of the imprisoned person to some other

rlace.




] INSTRUCTION MO. ‘Z{/
guilty of First Degree Kidnapping, vou must also determine

2
3 You are instructed that if you find the Defendant
4
5

whether or not a deadly weapon was used in the commission of

4] this crime.
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INSTRUCTION NO. _ A2

If you find beyond a reasonable doubt that the Defend-
ant committed First Degree Kidnapping With the Use of a Deadly
Weapon, then you are instructed that the verdict of First Degrea
Kidnapping With the Use of a Deadly Weaporn is the aporopriate
verdict.

If, however, you find that a deadly weapon was not
used in the commission of the First Degrse Kidnapping, but you
do find that a First Degree Kidnapping was committed, then you
are instructed that the verdict of First Degree Kidnanping
Without the Use of a Deadly Weapon is the appropriate verdict.

You ére instructed that you cannot return a verdict of
hoth Pirst Degree Kidnapping With the Use of a Deadly Weapon and

First Degree Kidnapping Without the Use of a Deadly Weapon.
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INSTRUCTION NO. 1L§A

You are instructed that if you find the Defendant
guilty of Second Degree Kidnapping, you must also determine
whether or not a deadly weapon was used in the commission of

this crime.

AA2064




1 INSTRUCTION No. 25 |
2

3 If you find beyond a reascnable doubt that the

4 Defendant committed Second Degree Kidnapping With the Use of a

3 Deadly Weapoen, then you are insgructed that the verdict of

& Second Degree Kidnapping With the Use of a Deadly Weapon is the

1 appropriate verdict.
8 If, however, you find that a deadly weapon was not
9 used in the commission of the Second Degree Kidnapping, but you

10 do f£ind that a Second Degree Kidnapping was committed, then you
11 are instructed that the verdict of Second Degree Kidnapping
12 Withcout the Use of a Deadly Weapon is the appropriate verdict.

13 ¥ou are instructed that you cannot return a verdict of

)L both Second Degree Kidnapping With the Use of a Deadly Weapon

15 and Second Degree Kidnaping Without the Use of a beadly Weapon

16 as to the same victim,
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INSTRUCTION NO. 26

Sexuval Assault is the sexual penetration of another
against the victim's will.

Sexual penetration is any intrusion, however slight,
of any part of a person's body into the genital opening of the
body of another, and includes sexual intercourse in its ordinary

meaning when the victim is not married to the Defendant.
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INSTRUCTION NO. 27

Physical force is not a necessary ingredient in the
commission of sexual assault. The crucial gquestion is not
whether the victim was physically forced to engage in a sexual

assault but whether the act was committed without her consent.

There 1s no consent where the victim is induced to submii to the|:

sexual act through fear of death or sericus bodily injury.
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INSTRUCTION NOC. Q—g

¥You are instructed that if you find the Defendant
guilty of Sexual Assault, you must also determine whether or not '

& deadly weapon was used in the commission ¢f this crime.
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IHSTRUCTTON MO. %

If yona find boyond a reasconable deunt that the Defendant
conmitted a Sexual Assault with the Use of a Deadly Vieapon, then
you are instructed that the verdict of Sexual Assault with the Use
of a Deadly Weapen is the appropriate vexdict.

If, however, you find that a deadly weapon was not used
in the camission of a Sexual Assault, but you do find that a
Sexual Assault was committed, then you are instructed that the
verdict of Sexual Assault iz the appropriate verdict.

You are instructed that you cannot return a verdict of both
Sexual Assault with the Use of a Deadly Weapon and Sexual Assaulb

without the use of a deadly weapon, 2s to the same victinm.

A s s ¢
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INSTRUCTION NO, jgé)

A deadly weapon is any object, instrument or weapon
which is used in such a manner as to be capable of producing, or
ig likely to pfoduce, death or great bodily injury.

You are instructed that a firearm is a deadly Weapon,

and proof of its deadly capabilities is not required.

AA2070



1 INSTRUCTION NO. 3/

To "uge" a deadly weapon in a crime means to produce or

display or to gesture or threaten with the weapon so as to facili-

o o

tate the commission of the crime. It is not necessary to inflict

or to attempt to inflict an injury with the weapon,

[ = . 1

=1
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INSTRUCTION NO. _ 5&—

The Defendant is not compelled to testify and the fact
that he does not, cannot be used as an inference of guilt and

shouléd not prejudice him in any way.
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i INSTRUCTION NO. B 2
2
3 The defendant is presumed to be innocent until the
4 contrary is proved. This presumption places upon the State the
5 ¥burden of proving beyond a reasonakle doubt every material ele-
6 #ment of the crime charged and that the defendant is the person
7 }lwho committed the offense.
8 A reasonable doubt is one based on reason. It is not
.9_ mere possible doubt but is such a doubt as would govern or
10 | control a person in the more weighty affairs of life. If the
1 {minds of the jurors, after the entire comparison and consideration
12 lof a3l the evidence, are in such a condition that they can say
13_ they feel an abiding convickion of the truth of the charge, there
14 ie not a reasocnable doubt. Doubt to be reasonable must be actual
15 |l ana substantial, not mere possibility or speculation.
16 If you have a reasonable doubt as to the guilt of the
17 defendant, he is entitled to a verdict of not guilty.
18
19
20
21
2z 3
. 23
| 24
' . 25
26
27
28
29
30
31
32
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INSTRUCTION NO. 3345

—

The evidence which you are to consider in this case
consists of the testimony of the witnesses, the exhibits, and
any facts admitted or agreed to by counsel.

There are two types of evidence: direct and circum-
stantial. Direct evidence is the testimony of a person who
claims to have personal knowledge of the commission of the crime
which has been charged, such as an eyewitness. Circumstantial
evidence is the proof of a chain of facts and circumstances
which tend to show whether the defendant is guilty or not
guilty. The law makes no distinction between the weight to be
given either direct or circumstantial evidence. Therefore,
all of the evidence in the case, including the circumstantial
evidence, should be considexed by you in arriving at your
verdict.

Statements, arguments and opinions of counsel are
not evidence in the case. However, if the attorneys stipulate
as to the existence of a fact, you must accept the stipulaticn
as evidence and regard that fact as proved.

You must not speculate to he true any insinua?ions
suggested by & question asked a witness, A question is not
evidence and may be considered only as it supplies meaning to
the answer.

You must disregard any evidence to which an objec—
tion was sustained by the Court and any evidence oxdered
stricken by the Court.
anything you may have seen or heard outside the

courtreom is not evidence and must also be disregarded.
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INSTRUCTION NO. 24

The credibility or "believability" of a witness
should be determined by his manner upon the stand, his resla-
tionship to the parties, his fears, motives, interests or
feelings, his opportunity to have observed the matter to which
he testified, the reasonableness of his statements and the
strength or weakness of his recollections.

If you believe that a witness has lied about any
material fact in the case, you may disregard the entire testimony
of that witness or any portion of his testimony which is not

proved by other evidence.
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INSTRUCTION NO. =b

Although you are to consider only the evidence in
the cése in reaching a verdict, you must bring to the consideration
of the evidence your everyday common sense and judgment as
reasonable men and women. Thus, you are not limited selely to
what you gee and hear as the witnesses testify. You may draw
reasonable inferences from the evidence which you feal are justi~-
fied in the light of common experience, keeping in mind that
such inferences should not be baged on speculation or guess.

A verdict may never be influenced by sympathy, pre-
judice or public opinion. Your decision should be the product of
sincere judgment and sound discretion in accordance with these

rules of law.
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INSTRUCTION No. 2/

In your deliberation you may not discuss or consider
the subject of punishment, as that is a matter which lies solely
with the Court. Your duty is confined to the determination of

the guilt or innoccence of the defendant.
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INSTRUCTION NO. =z

When you retire to consider your verdict, you must
select one of your number to act as foreman who will preside
over your deliberation and will be‘your spokesman here in court.
During your deliberation, you will have all the exhi-
bits which were admitted into evidence, these written instructions
and forms of verdict which have been prepared for your Canenience."
Your verdict must be unangmous. As soon as you have .
agreed upon a verdict, have it signed and dated by youxr foreman

and then return with it to this room.
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INSTRUCTION NO. B/

If, during your deliberation, you should desire to
be further informed on any point of law or hear again portions
of the testimony, you must reduce your raquest to writing signes
by the foreman. The officer will then return you to court
where the information sought will be given you in the presence
of, and after notice to, the district attorney and the defen-
dant and his counsel.

Readbacks of testimony are time-consuming and arxe
not encouraged unless you deem it a necessity. Should you
require a readback, you must carefully describe the testimony
to be read back so that the court reporter can arrange his notes.

Remember, the court is not at liberty to supplement the evidence.
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Now you will listen to
endeavor to aid you to reach a
your minds the evidence and by

the law; but, whatever counsel

INSTRUCTION NO.

40

the arguments of counsel who will
proper verdict by refreshing in
showing the application thereof to

may say, you will bear in ming

that it is your duty to be governed in your deliberation by the
evidence as you understand it and remember it to be and by the
law as given you in these Instructions, with the sole, fixed and

steadfast purpose of doing egual and exact justice between the

befendant and the State of Nevada.

G; 1UL~V\

[)((Y«+ 3U$?¢
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Rabert J. Miller

District Attorney e
Clark County Courthouse T LT
Las Vegas, Nevada AUG 2 . 1984
CASENO.._ C 65500 . R
DEPT. NO. VIII By . A etk /?’.Q{--""“'“qi:-..ﬂ
= Pepaty

I the Eightlh Judicial Bistrict Court of the
State of Nevada,
i and for the Gounty of Clark.

THE STATE OF NEVADA,

Plaintif],

ORDER TO ENDORSE NAMES
ON INFORMATION

—

BOBBY LEWIS,

Defendung,

Upon Motion of the STATE OF NEVADA, PlaintifT, by and through the Ciark
Courty District Attorney, and Notice to Defendant above named by and through De-
fendant's Counsel, ... PUBLIC. DEEFENDER.. - . .., und good cause appearing
thercfore,

IT IS HERERBY ORDERED thun the Motion is granted and the Clerk of the above
entitled Court is hercby directed to endorse upon the Information on file hercin the fol-

lowing names:

Name Address
TINA WASHINGTON Address Unknown
DET. W. VANLANDSCROOT NLVPD #250

as prospective witnesses in the prosecution of the within matter.

DATED this . . #.%  dayof . Bugust 5984

Deputy Djsfrict Altorney
pa4s ROBERTA J. O'NEALE
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The names of witnesses known to the District Attorney’'s

Office at the time of Ffiling this Information, are as follows:

CLAYTON, SHARON
1463 Waest El Eio Drive
Tucson, AZ

CLAYTON, TROY
1463 W, E1l Rio Drive
Tuecson, AZ

COOK, BRENDA
537 Kings
North Las Vegas, Nevada

COOPER, SHIRLEY
537 Kings
North Las Vegas,Nevada

JIMMERSCON, VIRGIE
537 Xings
North Las Vegas, Nevada

KING, ROBERT
NLVPD #321

MYERS, WILLIE
520 Van Buren
Las Vegas, HNevada

SMITH, R.
NLVPD #1537

STEVENSON, WILLIE
537 Kings
North Las Vegas, Nevada

TANNER, R.
NLVPD #287

M, F, JUDD
NLVPD P3#398

TINA WASHINGTON
ADDRESS UNKNOWY

DET. W. VANLANDSCHOGOT
NLVPD #250

DAES4IrNG22 /em

NLVPD DREB4-00177
Burglary-F; 1° Kidnap UDW-F;
2nd® Kidnap UDW-F; Sexual
Assault UDW-F

3*
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CASE NO. C 65500 See ] ey Pugy

m < LR

IN THE LIGHTH JUDICIAL DISTRICT COURT OF THE STATE 7 NEVADA

IN AND FOR THE COUNTY OF CLARK

THE_STATE GF NEVADA,
Flaintiff
V5. MOTION FOR REDUCTIOM OF RARI1L
OR TH THF ALTERMATIVE, RELEASE

BOBBY LEWIS, ON OWN RECOGNIZANCE

pPefendant.

COMES NOW the Defendant, BOBBY LEWIS, by and through his
attorney, LYHN R, SHOEN, BESQ., and pursuant te NRS Chapter 178

respectfully maves this Court for an CORDER reducing his bkail, or

in the alternative, providing him with an Own Recognizance Release.

This Motion is made and based upon the attached points

and auvthorities and the pleadings and documents on file herein.

Respoectfully Submitted:

LYUN R. SHODN, CHARTERED

P AYLY 2

IYAN R, ZYOENT BE50.
irst Floor

228 South Fourth Street

Las Vegas, MNevada 24101

Attorney for Defendant

AA2083
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B M =2 e ;o s b M

R R I I I T I O - T T T e v T R T T o O I
L R R R - R - O L N - I = - T« B I - - T A~

NOTICE OF MOTION

TG: THE STATE OF NEVADA; and
TO: ROBERT J. MILLER, DISTRICT ATTORNEY OF CLARK COUNTY:

PLEASE TAKE NOTICE that the undersigned will bring the
above and foregoing Motion on for hearing before the above-~en-

&
titled Court on the _\Q day ofg_o‘@ﬁmhg__}_\_: 1984, at the hour

of El;C)g; @.m. in department “XJIJ]” of District Court, or as

spon thereafter as counsel may be heard.

LYNM R. SHOER, CPARTERED

Arst Floor
228 South Fourth Street
Las Yegas, Mevada B%lni
Attorney for Defendant

POINTS AMD AUTHORITTES

FACTS

BOBBY LEWIS (s thirty-five (35} years cld and has been
a resident of Las Vegas, Mevada for several years. Prior to his
arrest, Mr, Lewis was a2 porter at the Four Queens Hotel and a
porter at the Royal Inn.

BOBBY LEWIS's bail is currently set at 5100,000.00,
BOBRY LEWIS cannot afford such a high bail.

The Defendant has one prior felony conviction. With
regard to case C 65500, the matter was previously submitted to the
triar of fact and the resullt was a hung jury. The case has heen
resaet for trial on Septomber 17, 19284,

THE DLRFENDANT SHOULD BE GRANTED A REDUCTION OF BATL

A Defendant has a right to be released on a reasonable
bail. "There can be no cqual justice where the kind of treatment
a man gets depends on the amount of money he has.”™ OGriffin v,

People of the State of Illineis, 331 U.3. 12, 76 &.Ct. 585 (19256},

S . . -
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NRS 178.498 addresses the facteors which are to be
considered when determining the amount of bail for a criminal
defendant. NRS 178.498 provides, in pertinent part:

*. . . . The amount thereof shall be such as in
the judgment of the magistrate will insure the
presence of the defendant, having due regard to:
"l. The nature and circumstances of the

offense charged:;

"2. The financial ability of the defendant to give

"3. The character of the defendant.™

Generally, there is no hard and fast rule which can be
set down for determining the amount of bail on each criminal
charge, and each case wmust be governed by its own facts and
circumstances. The amount of bail rests with the sound discretion

of the court. See State v. Foy, 582 P,2d 281 (Kan. 1¢78).

The defense submits that the nature and circumstances
of the eriminal charges pending against BORBY LEWIS are not such
as would warrant the high bail; that his financial status is such
that the amount of bhail set at the present time is tantamount to
having no bail at all; and that BOBBY LEWIS is a law-abiding
person who will eventually be cxonerated of the charges presently
pending against him. The defense is currently preparing a Metion
to Dismiss the sexuwal assault charge based on the fact Lhat the
victim claimed that. BOBBY LEWIS ejaculated during the course of
the crime, yet the police failed to take a rape kit, thus, the
State failed to preserve potentially exculpatory evidenceo.

MRS 170.485%]1 allows the Court to relecase the Defendant
on his own reccgnizance if it appcars to the Court that the

Defendant will appear al all times and places ordercd by the Court.

AA2085
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NRS 178.4853 further establishes the minimum facts to be
considered in determining whether to release a person without bail.
There facters arc as follows:

1. The length of his residence in the community.

BOBBY LEWIS has lived in Las Vegas, Nevada for several years.

2. The status and history of his employmont. DOBBY

LEWIS was previously employed as a porter at Las Vegas hotels.

3. His relatjonship with his spouse and children,

parents or other members of his family. Mr. Lewis currently

resides in Las Vegas, Uevada.

4. His prior criminal record, including any records

of his failure to appear after relcase on bail or without bail.

BOBBY LEWIS has one fcelony conviction.

h. Hlis reputation, character, and mental condition.

BOBBY LEWIS is an average citizen, with no mental defects.

6. The identity of respongsible members of the

community who would vouch for the defendant's reliabililty.

BROBBY LEWIS has a sister, Anna Bell Stringer, 1049 Bartley, Las

Vegas, Nevada. He has a friend named Revercnd Bennett.

7. The nature of the offensc with which he is charged,

the apparent probability of conviction and the likely sentence,

insofar as these factors relate to the risk of his not appearing.

The defendant previocusly went to trial on this case, the result

was a hung jury. The defendant has filed a Motion to Dismiss based

on the failure to prescrve poltentially ezculpatory cvidence.

BOBBY LEW1S submits that to deny this wmotion for a
reduction in bail or im the alternative, an own recognizance ro-
lease, denies the Defendant his right to [ully cpoperate with his

counsel, to investigate the charges against him, and to adeguately
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pregare his defense. "This traditional right to freedom before
conviction permits the unhampered preparation of a defense, and
serves to provent the infliction or punishment prior to trial.”

Stack v. Boyle, 342 U,s5, 1, 72 s.Ct, 1 (1951).

s
DATED this 3/  day of . 1984,
Rekptctfully Submitted:

LYNIN R. SHOEN, CHARTERED

228 Bouth Fourth Street
Las Vegas, Nevada 89101
Attorney for Defendant

RECEIPT OF COPY of the above and foregoing MOTION FOR
REDUCTICON OF BALL OR IN THE ALTERMATIVE, RELEASE ON OWN

RECOGNIZANCE is hareby acknowledgad this-_:Z day of@f p

1984,

ROBELRT MILLER, ESQ,
CLARK CQUNTY DISTRICT ATTORNEY

RéhERT'J. MILLER, ESO.
200 South Third Street
Las Vegas, Mevada 89101
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CASE NO, € 65500

DEPARTMENT MNO. VIII

M

IN TIE EIGUTH JUDICIAL DISTRICT COURT OF THF STATE OF MEVADA

IN AND POR THE COUNTY OF CLARK

THE STATE OF NOVADA,
Plaintiff,
vE. MOTICN TO DISMISE CQuUUT IV
STRUAL ASSAULT WITH USE OF

BOBBY LEWIS, A DEADLY WEAPON

Defendant.

S e

COMES MOW the Defendant, BOBBY LEWIS, hy and through
his atterney, LYNN R. SHOEN, ES0., and moves this Court for an
order dismissing Count IV of the information, Sexual Assault With
Use Of A Deadly Weapon.

This Motion is made and bhased upon the attached
points and authorities and the pleadings and documents on file
herein.

Respectfully Submitted:

LYMN R. SHOEN, CHARTERED

s Jlou

R. SHOEN, ESO.

Las Vegas, Mevada 89101
Attorney for Defendant
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1 NOTICE OF MOTIOHN
3 TO: THE STATE OF NEVADA; and
2 . 3 T0: ROBERT J. MILLER, DISTRICT ATTORNEY OF CLARF COUNTY:
4 PLEASE TAKE NOTICE that the undersigned will bring the
51 above and foregoing motion on for hearing before the above-en-
: 6 titled Court on the \D\‘b day ogp_&lmm, 1984, at
7 || the hour of gl_.Q_Q__ @x-m. in Department m__ of District
8 Court, ar as soon thereafter as counsel may be heard.
9. LYNM R. SHOEN, CHARTERED
‘ 0 . e
11 n/x,_;.:,é/ﬂ/ f[? >~‘cﬂé"’~/‘—'
" LYNW'R. SHQEN, ESQ.
12 Pirst Floor

228 South ¥ourth Strect
13 Las Vegas, Mevada 89101
Attorney for Defendant

”?3 . 14
&, =
co L BEEe 15 POINTS AND AUTHORITIES
fHi
HEE%<8 186
EE Egé I.
: rﬁﬁ-éza 17 FACTS
:ggg '+ _
e Sgg 18 The Defendani, BOBEY LEWIS is charged in Count IV of
i 2g B
! [
:'.Eqﬁg 19 | the information with Sexual Assault With The Use OFf A Deadly
R :
' 20 | weapon. The victim alleges that on January 6, 1984 DOBRY LEWIS
p | Y
£l 1 had sexual intercourse with her against her will, after threatening
22 || ner with a shotgun. In her statemcnt to the City of North Las
23 Vegas Police Department, the victim, Virgie Lee Jimmerson stated
24 that, "he then had sex with me, and he came."” (See Exhibit "A"
25 I attached hereto).
26 Despite the fact that officers with the MNorth Las Vegas
27§ Polilce Department had information from the victim that the
28 | Defendant had ejaculated, the police eofficers failed to take a
29 ki "rape-kit" which would include the cellection of semen samples
30 [ from the wvagina of Lhe victim.
1k .. ..
Ii2q . .
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As the court is aware, a large percentage of the male
population secretes its bleood type in its scmen. Therefore, if
the semen found inside the victim was type A, and the Defendant's
blocd type was Lype B, this would constitute conclusive evidence
that the Defencdant did not commit the crime.

In the present casce, the North Las Vegas Police Depart-
ment failed to prescrve potentially exculpatory evidence. In
other words, the Police Department failed to collect semen which
could potentially exonerate the Defendant from any criminal
liability.

This issuc has been addressed in numerous <ascs

considered by the Nevada Supreme Court. In Crockett vs. State,

95 Nev. 8539, 603 P.2d 1076 (1979) the court considered the
situation in which the Defendant and the victim both had type
A bload., However, when the lab technician examined the semen
found inside the victim, the result showed a positive reaction
for both type A and type B secretions. The lab technician
considered the resulls to be "strange" and she threw away the
glide containing the semen sample. Thoe Nevada Supreme Court
stated:

Of course, when evidence is lost as a
result of inadequate governmental handling,
a conviction may be reversed. iHoward v.
State, 95 Nev. 580, 600 p,2d 217 {19797
Williams v. State, 95 Nev. 527, 598 p.2d
1174 (1979); United States v, liciden, 508
F.2d 898 {(9th Cir. 1974}y, As stated in ouv
prior decisions, the test for roversal on
the basis of lost evidence requires appellant
te shew either (1} bad faith or connivance on
the part ol the gevernment, or {2) prejudice
from its loss.

- « « . Unfortunately, scientific
verification is forever forclosed because
the government admittedly did not properly
preserve the swab. Further, the sperm glide,
which easily could have been preserved, was
intentionally, though not maliciously dis-
carded. The State now secks to benefit rom

AA2090




1 its own falty procedures by urging factual
possibilities which proper procedures might
4 well have forclosed. We think this approach
' is legally untenable.
3.
« + - . Due process cannot be restored
4 in this case by retrial, since the swab is
gone and there is no way fairly to eliminate
6 the prejudiec . . . . We therefore reverse
the conviction in order that the indictment
6 against Crockett be dismissed.
7 Similarly, in State v. HNavas, 95 Nev. 706, 601 p.2d
8 1187 (1979} the Nevada Suprome Court considered a situation in
9 which Victor Havas the owner of Courtesy RV Center interviewed a
10 | young woman for a job. The women alleged that during the course
11 of the job interview, Victor Havas forced himself upon her and
12 had sexual intercourse with hor, against her will. For some
13 reason, the pants and undergarments of the victim were not
S 14 produced by the prosecution for inspection when reguested by the
.EEEEE 15 defense. The garments were either lost, dastroved or simply not
o @
g% :g§ 16 taken into possession during the ianvestigation of this case.
2 g
- ’paﬂ
Eﬁ 222 17 ) The issue presented to the court was whether the evidence not
20 ¢ =
E%_%ég 18 | preserved was material and exculpatory. The Hevada Supreme Court
Iffn>
i
5;33 19 || stated:
=
- 20 The crime of rape is rarely perpetrated
in the presence of witnesses other than the
21 defendant and the victim and grcat reliance
must be placed upon the testimony of the victim,
22 and, if given, the defendant. Thus, the prescence
or absonce of other cvidence which would suppoert
25 or refute the testimony of the invalved parties
has the potential for great significance.
24
) . . « . On these facts, we helicve a
25 rape victims underpants arc go related to
the commission of Lhe crime and that their
26 preservation has such potential relevance to
the guilt or innocence of a accused that a
21 further showing is unnecessary. See United
States v. Dryantk, 439 F,2d 642 (D.C. Cir. 1971),
28 The prosecution should have acquired and
prescrved the underpants in question,
29
30 . .
31 e e
2 .. .
—-d-
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CONCLUSION
The victim, Virgie Jimmerson alleges that BORBY LEWIS
had sexual intercourse with her and that he ejacunlated. However,
police officers failed to preserve ahy semen which could potential-
ly absolve the Defendant of any criminal liakility. Crockett v.

State, Supra, is directly on point. As the Nevada sSupreme Court

stated in Crockett v. State, Supra,

Taken alone, we might consider circum-
stantial evidence in this case gufficient to
sustain a conviction. However, in cffect,
the wnreported bliood grouping test indicating
a "B" reaction was direct exculpatory evidence.
indicating, as it did, that someone other than
Crockett had raped and killed Blythe llarrington,
this test by itself made a primafacie showing
exonerating him.”

llere, the police did not even bother to preserve the
semen, or to test it, The test results would potentially have
been direct exculpatory evidence. The defense is now forever
forclaosed from determining the blood type of the semen, despite
the fact that had the semen been prescerved and tested, it could
potentially have exonerated the Defendant BOBBY LLWIS.
Respectfully Submitted;

LYNM R, SHOEN, CHAPRTERED

) Lo} ’ -3

! ey .
b sl
TL. SNQEN, E50.
First Fleoor
228 South Fourth Street
Las Vegas, Mevada 89101

Attarney for Defondant
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RECEIPT OF COPY of the abeve and foreqoing MOTION TO

DISMISS COUNT IV SEXUAL ASSAULT WITH USE.QF A DEADLY WEAPON is

hereby acknowledged this?él_ day of f’ . 1984,
/

ROBERT J. MILLER, ESQ.

CLARK}.EW‘J‘Y DISTRICT ATTORMEY

D . MILLER, ESQ.
200 South Third Street
Las Vegas, Nevada B9101

AA2093



S e ‘ CITY DF NOATH LAS VEGAS
POLICE DEPARTMENT

13 E. LAKE MEAD BLVD, Ba~177

LTS -
I, /ivdle Lee Jimmerson » am not under arrest for, nor am I being detained for any criminal

offenses caiicerning the events I am abcut to make known o Det. R. L. King £321

\Withou: being accused of or questioned aboul any criminal offenses regarding the facts } am about to state, ] volunteer
“the following information of my own free will, for whatever purposes it may serve.

1],

Tam _ = years of age, and I live at NLV (642-7557)

s Q: Ms. Jimmerson, would You tell me in your own words what has occurred
starting from about 2:00AM this morning and about 1:45PM this afternoon

marmtor oo JR—

when you were dropped off at your home by Bobby Lewis ?

A: Last night Bobby busted through the living room side window while\\//
I was sleeping and he called Shirley (my sister) out of her room then

he told her to bring her old man (Willie Stevenson} out of the room to.
All the noise woke me up and I looked down the hall and he was standing
there in the hallway with a sawed-off shotgun. ‘Then Bobby came down to
the room where I was and told Shirley that she was going to take me and

Bobliy over to his house.
Q: nid he say this in a way that you and your sister felt threaltened?

£ . At Yes, he was pushing me and he had that gun and he said he didn't

W;;EWE;.HQfE anybody but he would if we didn't do as he said. Then
Shirley drove me and Bobky over to his house. When we got thore he

told her to get out too and said that she was going with us. He thought
Someone called the police from the house and he wanted to make sure

that they weren't following him before he would let her q0. Then afler

P

he made sure the police wasn’'t around he let her qo and took me in the 1
P Nt

£

v/

house which is an old empty apartment near Van Buren Straeet where he

e —— o i A ———

stays.  He still had the gun and there was an old ragygyeddy mabtress

there ang he made me get down on the mattress with him and he told ma
-__fEE:EEEE:EQ_PQPFiCS_Qﬁﬁ and I did because I was afraid, he said if I
didn't do it he would blow my head off bccqﬁse he hﬁ& nothing else to
i have read ®ach page of this sr..;itement consisting of 3 page(s!, each page of which bears my signature, and
comections, if any, bear my initials, and I certify that the facts contained herein are true and carrect,

Datad at__NLvPD_, 1515 ‘hours . ypee Gth ___ day of January » 84‘

..";“TNE.SS: —-/\'“% 4,7} 2 4 ?‘% ;744; '-:i/ 4?;?M‘(4A414J
(

. Signature” of person givinf voluntary statemsnt
WATHESS: _

S

Ly o A
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SR T ‘ POLICE DEPARTMENT ‘

City of North Lay Vegas

1301 E. Lake Mead Bivd,
H4-177

- Date 1-6-94 Page Mo 2

éTHTEME-NT QOF: Virgie Ji‘rﬁmaxson

{
y
.}‘)

.. I}

loose. He then had sex with me, and (e canpg. nftur he had sex with

saying he was goxng to kill me because he dldn t want me to be Wlth

another man and that he had nothing to live for. ijic talked me to

i

31639 Untll about nine or ten o'clock this morning when we went over

to some lady s house he knows, I don't know her name or nothing but it
——
Was an apartment somewhere 1n the projects. He called my sister and

asked her if she called the pollce or anything and he made tell my

Lstev that I wanted to be with him and. stuff, but the oﬁly réaaég_fﬁ—

s tel];ng her that was becausp he still had the Gun on me."Hg'ﬁdhi“““

her to call the pollce and drop the charges because if she dlan't he
was going to kill me like he told her last night. We were at this

T
lady 5, house tge whole tlme hL was making the phOne calls to my Slster

i T

-__(\?nd to you all )The lady didn't know aanything was wrong because he

g it -

- kept the gun under thls blg ole coat he was weardng, and she was in

e T T o

- T
anather room during the time he was calling. I-~wasg dfrdld t?‘tell her T)

h Tl

e

nythlng §nd he had her believing that everything was ok bLtween-Ehe
two ofus. I was scared to that she might have told him since they
were friends and everything and if she told him he may have pulled it
out and shot me right there, so I really didn't trust her to tell her
what was happening. ‘Then after he talked to you about getting a cab

I
and taking me_home we left the lady's apartment and went to some’ old Y
obi: i

* . i
man’s apartmenft and he asked him if he would keep the gun formhimraﬁa
e C
he_handed.+td him and said he would be back to get it latter on. We

left and went over to where he stays and caught a ride with the guy——

R

~-yho_ brought me home The QUY didn't act like he knew what was g01nq

on only 3“at giving me ga rzdc home That's about i, -
[ N _ o .

0: Were you in fear for your life during this entiye incident ?

A: Yes, I sure was, he's capable of doing anybthing,

am 1055 127H , . .
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' POLICE DEPARTMENT
City of North Las Vegas

1301 E. Lake Mead Blvd. 84177
Date 1-6-84 Page No.
STATEMENT OF: Virgie Jimmerson
Q: Why didn't you make some attempt to either get away from him or

\

~nevar -leave my 51de. I may have been able to when it

' to let someone know what was happening during all this ? : S

A: He wouldn't let me, he was always right beside of me and.would

il Jpp—

~fell asleep byt

\

e

St

when I woke up he was already awake too. -

Q: Would you describhe the gun Bobby had for me 2

A: It was long type gun that looked like it was sawed off and it had
some white tape on the handle where somecne had sawed it off at the
back of it, I'm not familiar with guns to say what kind it was or

anything.

Q: How long have you known Bobby Lewis and has he ever done anything

like this before ?

‘Ar I've known him about a year,-we used to go togethcr but we been

broke up a couple of months. Before Christmas he shot up into another
ladies house trying to make me come out of there. Because I didn't

want to see him then either. He got arrested then by Metro. About a -~
year ago he shot a guy's eye out at Lhe Brown Bomber because I wouldn't

. -
leave with hlm then. " He used a plstol that time.

0: 1Is there anything else you would like to add ?

A: That's about it except this scar on the left side of my face, he

. did that with a little razor thing on a key-chain because I wouldn't

orm 2055

leave with him then, I reported that to Metro downtown but nothing

happened. I do want to prosccute and go to court.

R
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CASE NO. C 65500 I;,"! By
DEPARTMENT NO. VIIS _é{%

IR THE SIGHTH JUDICTAL DISTRICT COURT OF THE STATE OF MLOVRDA

IN AND FOFE 717 ZDUMTY OF CLARK

THE Z77E OF NEVADA,
Plaintiff,

¥5. MOTION TO CONTIRUE "RIAL DATE

BOBBY I.EWIS,

Defendant.

D R

COMES NOW the Defendant, BOBRY LEWIS, iy and through his
attorney, LYNN R. SHOEN, ESOQ., and pursuant to NP7 171,511 and
NRS 174.515 respectfully moves this Court f{or a continuanco of the
tri:l date currently set for Septomber 17, 1984 at 10:00 o'clock
2.m, in Denortient VIIL.

This Motion is nade and kased upen the attached points
and autherities and the pleadings and documcnts on file hercin.

Respecitfully Subnittel;

LYMN . SHODN, Cnanmonhp

%?%/ZM.” o

AR, SUPTT, BB, o
First Floor

228 South wourth Street

Las Vegas, Vevada 30101
Sttorney for Deflendant

s e e

s e e
{2
&;‘J..

AA2097




THE LAW OFMIGES ofF -

gég
<4

Usk
ﬁ§'~
8
83
i3
_g‘

| g
<

[
[]

ju]
fx

S
A

{702 3822001

LAS VEGAR. NEVADA B91GH

R I T T e e = T
O O ST~ S 7= SR B S N TN

24
25
26
7
28
29
30
3L
52

o o =1 o ;& O

NOTICK O MOTION

TO: THE STATE OF NEVADA; and

TO: RORERT J. MILLER, DISTRICT ATIORNEY OF CLAPY COUMTY:
PLEASE TARE NOTICE that the undersigned will bring the

above and foregoing Motion on for hearing before the above-en-

titled Court on the jﬁ;[fday of , 1321, at

the hour of C“_(:)(f) a.m. in Department _ﬂ]ll of District

Court, or as soon thercafter as counsel may be heard,

LYNN R. SNDEN, CHARTRRE

o T )Jaw

R Gudr‘f\ )Z’.SQ
‘st Floor
2"8 South Fourth Street
Las Vegas, Newvada 52101
Attorney for Defendant

POLINTS AMD AUTHORITIES

The trial in the case of the State of Nevada vs. Bobby
Lewis is sct for September 17, 1984 in Department VIIT. ©On
August 24, 1984, Lynn R. Shoen, thoe alttorney for the Defentant
had a lengthy conference with the Defendant during whieh the
Defendant asked Lynn R. Shoen, Fsq. to file a Motion to Continue

the Trial Date for at least thircty (30} days. The Defendant

advised Lynn R. Shoen, Esq. that the reason he desired the

continuance was that he wanted Ms. Shoen to be fully prepared for
trial, and he wanted her to file numerous motions with regard to
the case. Ms. Shoon advised the Defendant that since ke is in
custody, he might desire a trial! as soon as possible. The
Defendant: stated that he definitely wanted the trial to he

continued for thirty (38) days for preparation of a defenso.
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Lynn R. Shoen, Esg. will be in Chicago, Illincis on a
business trip from QOctober 17, 1984 through October 20, 1984. It
would be acceptable te Ms. Shoen if the trial could begin during
the week of October 8, 1984, |

Respectfully Suhmitted:

LYNN R. SHUDEN, CHARTEDPID

Wﬂwﬁiﬁﬁg
LYEW R, SHOEN, E5U.

Fif=st Floor

228 South Fourth Ztrect
Las Vegas, Mevada 089101
Attorney for Defendant
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this day cf $3§§£: , 1984.

AFTIDAVIT QF LYNM R. SHOEN

STATE OF NEVADA

S5

COUNTY OF CLARK ;

LYNN R. SIHQEN, having been duly sworn, deposes and says
that:

1. She is an attorney duly licensed to practice law in
the State of Nevadaj;

2. She has been assigned to defend BOBRBY LEWIS with
regard to Case No. G(G5300; |

3. On Auqust 24, 1984 your affiant had a conversation
with her client, BOBBY LEWIS, during which Mr. Lewis stated that
he desired that the trial date in the aforenamed case he continued
for thirty {30) days; the trial date is currently set for

September 17, 1964:
4. On August 24, 1984 your affiant stated to BOBBY

LEWIS that since Mr, Lewis was in custody perhaps he desired a
trial date as soon as possible;

5, BOBBY LEWIS advised yeur affiant on August 24, 1984
that he desired that the trial date of September 17, 1984 be
continued because he desired that Lynn R. Shoen, Esg. be fully
prepared far trial, and he Jdesired that she file numercus pretrial
motions, including a Motion for 2ail Reduction and a Motiecn to
Dismiss.

6. After speaking to BOBBY LEWIS on August 24, 1984,
your affiant prepared the attached Motion te Continue Trial Date,

7. Further your affiant saycth not.

SUBSC R0 AND SWORN to kbeforec me

,ay,-q.—,,,,gqﬁm‘ f:wamwm

> {. THAM 10V ST i
BT Sty BADe SR § o vy ;I
| I g gl R s 3
',l,?“wf‘ls";l. A t{w
mﬁuapwywﬁwwhﬂ

e \ EANSTANN]

NOTA BUBLIC in and for said
County and State
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RECEIPT QF COPY of the above and foregoing MOTION TO

CONTINUE ZRIAL DATE is hereby acknowledged this féjﬁ@day of
..M' , 1984,

/ ROBERT.., HILLER, ESO.
”"COUNTY DISTRICT ATTORNEY

e

ROBERT J. MILLER, D5Q.
200 South Third Strect
Las Vegas, Nevada 89101
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LYNN R, SBHOEN. CHARTERED "~
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ROBERT J. ML R .
DISTRICT A'TT LY )
Clark County Courthouse ¢ )
Las Vegas, Nevada 89155 off B 8 SQﬂH.Bq

U 2

.

CASE NO. C65500

DEPT. NOD. VIII

IN 'PHE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

e

THE STATE OF NEVADA,

Plaintiff,
vs. SYATE'S OPPOSITION TO DRFENDANT'S -
BOBBY LEWIS, ASSAULT WLITH USE QF A DEADLY WEAPON]
Defendant.

)

)

}

!

) SPATE -
) MOTION '¥O DISMISS COUNT 1V, SEXUAL’
)

)

}

)

}

COMES NOW, the STATE OF NEVADA, through RGBERT J. MILLER,
District Attorney, by and through RCOBERTA J. G'NEALE, Deputy,
and files this Opposition to Defendant's Motion to Dismiss Count
IV, Sexual Assault With Use of a Deadly Weapon.

This Opposition is made and based upon all of the files, pa-
pers and pleadings on file herein, Points and Authorities in
support hercof, as well as oral arguments.

DATED this _;iffi day of Septoember, 1984,

ROBERT J. MILLER
DISTRICT ATTORNEY

A7.2Y,

BY:

ROBERTA 4. O'NEALE
Neputy District Attorney

AA2102
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POINTS AND AUTHORITIES

I
FACTS

On March 1, 1984, the State of Nevagda filed an Information
charging Bobby Lewis with four felonies: Count I, Burglary;
Count I1I, First Degree Kidnapping With Use of a Deadly Weapon,
COUNT IXT, Second Degree Kidnapping With Use of a Deadly Weapon,
and Count IV, Sexual Assault With Use of a Deadly Weapon. On
March 5, 1984, the defendant entered a plea of not guilty to
those charges. The charges were set for trial on the following
dates: May 2, 1984 and August 13, 1984,

On August 13, 1984, the case went to jury trial, which trial
was declared a mistrial on August 16, 1984, when the jury became
hopelesgly deadlocked due to one juror who basicly viclated his
juror's oath. (The other 11 jurcrs wished to convict the defen-
dant). Not once before or during the trial, despite the fact
that both the discovery and the testimony showed that no "rape
kit" was taken from the victim, did the defendant make a Motion,
either verbal or written, to dismiss Count IV on that basis,

Furthermore, testimony at trial made abundantly clear that
the issue of the identity of the defendant was never a real issue
Aside from the victim's testimony that she had known the defen-
dant for years and was his ex-girlfriend, five other witnesses
identified the defendant as the person who kidnapped the victim
that night. ‘The defendant talked to the North Las Vegas Police
Department Detective (King) over the phone the next merning dur-
ing tite pendancy of the kidnapping. Detective King stated that
he recognized the defendant's voice and the defendant identified
himself as Bobby Lewis. After his arrest, the defendant made an
admission to Detective King that the weapon used was not a shot-

gun, but a ",22",
//
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I
PRGUMENT

A. THE DEFENDANT'S MOTION IS NOT TIMELY MADE.

As can be seen from the Court's files, the defendant, de-

]
2
3
4
5/| spite ample opportunity, has never made a Motion to Dismiss Count
6{f IV on these grounds previously. Nor are the grounds for this

7| Motion newly discovered. The clear import ¢f Chapter 174 of

8[| NRS is that this Motion should have been made before trial.

9fl MRS 174.075(2) indicates that defenses and objections raised

10}l -before trial are to be raised by a Motion to Dismiss or other

11| appropriate Motion,

12 NRE 174.125(1) states that:

13 "All motions in a ¢riminal prosecution to
suppress evidence, for a transcript of

14 former proceedings, for a preliminary hear-
ing, for severance of joint defendants, for

15 withdrawal of counsel, and all other Motions
which by their nature, if granted, delay or

16 postpone the time of trial must be made be-
fore trial unless an opportunity to make

17 such a Motion before trial did not exist or
the moving party was not aware of the grounds

18 for the Motion before trial."

19{] Purther, such Motions are Lo be made in writing 15 days “"before
20(f the date get for trial®., (NRS 174.125(3)). A Motion to Dismiss
21)] clearly, similar to a Motion to Suppress, delays trial. An
22{l evidentiary hearing may be necessary. If granted, the State

23]l could not seek redress without delaying the trial.

24 Eighth District Court Rule 3.20 similariy:
25 "{a} unless otherwise provided by law or
these rules, all motions shall be served
26 and filed not less than 15 days before
o7 the date set for trial”. [emphasis added].
: 08 The point is the interpretation of the phrase "before the
29 date set for trial". Useful to shed light on how to interpret
20 this phrase is the case of Carrell v, Justice Court, 99 Nev. Adv.
31 Op. 87 (1983). 1In that case, the Supreme Court interpreted the
49 following phrase from NRS 175.011(2) concerning written demands

for jury trials in wmisdemanors: 4 case shall be tried by jury

AA2104
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only if the defendant 50 demands in writing, not less than five

days prior to trial". In that case, the Court set a date for

trial and on the day of trial, the Court granted the defendant’s
Motion for a Continuance and reset the trial date. The defen-

dant's written demand came after the first trial date and more

than five days before the second trial date. In upholding the
Justice of the Peace's interpretation of the statute that the.
written demand must be made within five days of the initial trial
date, not the date to which the trial was continued, the Nevada
Supreme Court held that:

"We helieve . ., . that in the light of the
obvicus public policy in favor of the orderly
procassing of misdemeanor trials through
Justice's Courts, the Legislature intended
that jury trials be demanded at the earliest
possible time under the language of the sta-
tute.” Carrell v. Justice's Court, supra,

at P.,2.

The philoscphy of Carrell is obviously applicable, also the
orderly processing of felony trials. In this case, the Motion
should have been made before the first trial under the logic and
implications of Carrell. It wasn'it even made during the first
trial. The State would argue that in the light the statutes,
the District Court Rule ard Carrell, the defendant's Motion is
not timely made and should be denied,

B. DBECAUSE THE DEFENDANT FAILS TO SHOW HE WAS PREJUBICED

BY THE "LOSS" OF EVIDENCE, DISMISSAL OF COUNT IV IS NOT WARRANTED

The Nevada Supreme Court ruled in Howard v. State, 95 Nev.

580, 600 P.2d 214 (1979}, that the defendant must show either
"(1) bad faith or connivance on the part of the government or,

(2) that he was prejudiced by the loss of the evidence." In

this case, there is no allegation by the defendant of bad faith
or connivance on the part of the State, nor is there any evidence
of such. In fact, there is no evidence that the State ever had
the evidence in its possession, Thus, unlike the majority of

cases involving so called exculpatory evidence, the evidence was

— -
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not in the hands of the State and then discarded or mishandled.
Evidence would show (and is corroborated by defendant's Exhibit
A) that the State, in the person of Detective King was not even

aware that a sexual assault took place until some 12 to 13 hours

- after the event and that the identity of the victim's assailant

was never in question. At that late date and under the circum-
stances of the case, a "rape kit" was not collected.

Since there is no evidence of bad faith or cennivance, the
defendant must show prejudice from the "loss" of the evidence.
The issue then is whether the evidence not preserved was material

and exculpatory. BState v. Havas, 95 Nev. 706, 601 P.2d 1197

{1979). 7The burden of showing the materiality and exculpatory
nature of the evidence rests on the defense. Id. In Boggs v.
State, 95 Nev. 853, 603 P.2d 1078 (1979), the Nevada Supreme
Court discusses the nature of the defendant's burden:

"This burden [showing of prejudicel requires
some showing that it could reasonably anti-
cipate that the evidence sought would he ex-
culpatory and material to appellant's defense.
See State v, Williams, 500 P.2d 722 {Or. App.
1972). "It is not sufficient that the showing
disclose merely a hoped-for conclusion from
examination of the destroyed evidence, nor

is it sufficient for the defendant to show
only that examination of the evidence would
be helpful in preparing his defense. See
United States v, Agurs, 427 U.S. 97 (1976);
State v. Koennecke, 565 P.2d 376 (Or., App.
1971 ."

Accord, Rusling v. State, %6 Nev, 7455, 758-9%9, (1980).

What is before the Court in this case is a "merely hoped-
for conclusion." In the light of the testimony of six State
witnesses positively identifying the defendant as the person who
kidnapped this viciim, the evidence of the "rave kit" would
much more likely have been inculpatory. In fact the United

States Supreme Court, which also cites United States v. Aqurs,

goes even further concerning the reguirement of materiality in
California v. “Trombetta, 104 Sup. Ct. 2528, 2534 (1984), wherein
it holds that "evidence must both possess an exculpatory value
that was apparent before the evidence was destroyed, and also be

~G5=
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of such a nature that the defendant would be unable to obtain
comparable evidence by other reasonably available means.”
(Emphasis added]. The first conditien is not met in this case
because Detective King was faced with a case where between eye-
witness statements and the defendant's own statements te him,
identity was never in guestion, thus a "rape kit" had no appar-
ent exculpatory value. It certainly may have had some inculpa-
tory value.

It should he noted that in State v. Havas, the defensges

theory was that the act wag consensual rather than forced and
that the victims clothes were alleged to be material to the issue
of force vs. consent. Similarly'the issue, if any, in this

case would be consent, (since the defendant ig the victim's
ex-boyfriend), not identity. Clearly, evidence of semen type

is not material to the issue of consent. Also, it should be
noted from Justice Gunderson's concurrence in Havas, that the
evidence was very siim on the issue of force vs. consent and

finding of prejudice in that case was in the light of that evi-

dence.

"is directly on point.” "o the contrary, Crockett v.

v. State,
State, 95 Nev. 859, 603 P.2d 1073 (1979) is not at all on point.
In that case, the lost evidence was "direct exculpatory evidence.
The blood yrouping was done, a hlood type-other than the defen-
dant's was found; then the technician discarded the evidence.

In Crockett, just as the Supreme Court required in Trombetta,

the exculpatory value of the evidence was apparent before it was
destroyed. f“The case at bar is more comparable to Wogd v. State,
97 Nev, 363 (1981}, wherein the state's pathologisi retained an
insufficient number and types of brain tissuve samples. In fact,

the Court even referred to the "state's negligence in falling to

adhere to established pathological standards." 1Id. However, the
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Court went on to state "contrary to Crockett and Boggs, the evi-
dence here was not 'direct exculpatory evidence' but merely eviw
dence which Wood's expert opined would have helped confirm one of
the alternative theories of death. 1Id. fThe Court then weighed
totality of the circumstances, including all the evidence and
concluded that the defendant's due process rights were not vio-
iated. In the case at bar, unlike Crockett, and like Wood, there
is no "direct exculpatory evidence“.aczggﬁentially“ direct ex-
culpatory evidence is not the same as*diréct cxculpatory evidence

For other cases where the State's failure to preserve evi-

dence was not found to be prejudicial, see Rusling v. State,

supra, (hammer and screwdriver held by defendant as he exited

scene of burglary not retained by State) and Baccari v. State,

97 Nev. 109 {1981) (tape recording of defendant's initial inter-
view by police destraoyed).

The defendant's whole theory in his Motion is that the
potential evidence potentially would have the defendant's blood
type was different from the semen type that might have been
found if semen had still been present and had been successfully
collected and Lyped. This is wholly speculative. More impor-
tantly, what the defendant is arquing is that his defense isg
identity. Now in Crockett, cited faverably by the defendant
the issue is also ildentity. However, thie posture of that case
is that all the evidence of identity ls circumstantial, much of
it is controverted or conflicting it is characterized as weak
{see FH. 7), and there is a verdict of “guestionable validity".
There is no direct evidence of identity in Crockett. The Court
stated that: "[t]lhis is not a case where an otherwise prejudicial
loss may be ignored, on the ground that the evidence of guilt is
overvhelming." Crockett v. State, supra, at p.865. However, in
the case at bar, on the issue of identity, the evidence of guilt
is overwhelming. And it i3 all diregt evidence: five eyewitnes-

ses to the kidnap by the defendant; the defendant's admission to

-7~
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the police over the phone (that he still had the victim in his
custody and wag reluctant to release her) and in person {(the
weapon was a .22 not a shotgun); and the victim's identification
of har ex-boyfriend as the persen who sexually assaulted her.
(See attached North Las Vegas Police Department police reports
attached as Exhibit 1). Even if, arguenda, there were prejudice
in the light of the totality of the circumstances and the over-
whelming evidence on that issue, there is no reason to dismiss
Count 1V, As Justice Manoukian stated in his dissent in Crockett
{(with whom then Chief Justice Mowbray concurredl: ". . . we
have more often held that when there exists overwhelming evidence
of guilt, we will, within due process limitations, view the error
as harmless." 1Id. at p. 867.
1z
CONCLUSION

The defendant's Motion to Dismiss Count IV of the Informa-
tion, Sexual Assault With Use of a Deadly Weapon should be denied
The Motion is untimely made, and if the Court looks to the merits
of the defendant's claim, the evidence was not shown to be direct
exculpatory evidence as in Crockett; it had no apparent exculpa-
tory value, bui simply a mere hoped-for conclusion. Further,
the defendant failed to show prejudice in the light of the over-
whelming evidence of his identity shown at trial.

DATEDR this m:i:u_day of September, 1984.

Respectfully submitted,

ROBERT J. MILLER
DISTRICT ATTORNEY

BY: A

ROBERTA J.
Deputy Disftrict Attorney
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RECEIPT QF A COPY OF THE ABOVE AND FOREGOING STATE'S OPBD-
SITION TO DEFENDANT'S MOTION TO DISMISS CQOQUNT IV, SEXUAL ASSAULY
WITH USE OF A DEADLY WEAPON is hereby acknowledged this ééjf%?’
day of September, 1984,

ATTORNEY FOR DEFENDANT

Las Vegas, Nevada 89101
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{! R. SMITH £197 who informed me of his contact with victim COOPER (see report

[ by SMITH}. O/R contacted Ms. COOPER by phone & advised her to have suspect
telephone 0O/R the next time he called her, subsequently, O/R was contacted
. by suspect LEWIS by phone. O/R attempted to have LEWIS release JIMMERSON &
! allow her to go home. He claimed that he had no intention on hurting her

but didn‘t know if he was going to allow her to leave and questioned vwhether
or not he would be arrested. LEWIS wanted O/R to allow Ms. CCOPER to come
and pick up both he and JIMMERSON. 0/R told him that we could not allow
COOPER to do that. O/R suggested he place JIMMERSON in a cab and send her
home. The conversation was terminated, however he did call back and further

conversation ensued on the return of victim JIMMERSON to her home.

in the event LEWIS would either again call COOPER OT return JIMMERSON. At |
about 1335 hours, victim JIMMERSON came in the front door and related that
LEWIS had dropped her off and described the vehlcle, etc. (See VANLAHDSCQQQElg

______ ]

B report) _Contact was made with LEWIS and the driver of the vehicle (MYERS) _

. -
o ke A ot

at DDQlltulE & "H“ Street, L.V. where LEWIS was arrested by O/R._
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ROBERT J. MiLlg

DISTRICT NI‘TOR'I .
Clark County Courthousc

Las Vegas, Nevada 89155

CASE NO. (65500 SEF 5 g Godylaq
DEPT. NO. VIII :

IN 'THE EIGHTH JUPRICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

+ o+ + 4

THE STATE OFNEVADA,

}
)
Plaintiff, )
) RESPONSE IN OPPOSITION TO
vs. H DEFENDANT'S MOTION TOQ REDUCE
3 BAIL QR RELEASE OHN OWN '
BOBBY LEWIS, } RECOQGNIZANCE
)
Defendant. H
)

COMES NOwW, The State of Nevada, by ROBERT J. MILLER,
District Attorney, through ROBERTA J. O'NEALE, Deputy District
Attorney, and files this response to defendant's motion for
reduction of bail or in the alternative, release on own recogni-
zance.

This response is made and hased upon all of the files,
papers and pleadings on file hercin, points and authorities in
support hereof, as well as oral arguments.

DATED this §Z day of September, 1984,

Respectfinully submitted,

ROBERT J. MILLER
DISTRICT ATTORNEY

 Lodctt (O ol

W
]

FOBERTA J. O'WEALE
Deputy Disuprict Attorney
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POINTS AND AUTHORITIES

STATEMENT OF FACTS

on January 6, 1984 at 2:00 a.m. the defepdant broke into the
home of SHIRLEY COOPER and her sister VIRGIE JIMMERSON, and
kidnapped them at gunpoint. There were about five other adults
present, including the victims' ailing father, during these
violent acts, as well as several small children. SHIRLEY COOPER
was released after delivering the defendant and the victim VIRGIE
JIMMERSON to a location specified by the defendant. VIRGIE
JIMMERSON was held by the defendant until the next day at about
1:45 p.m. and was sexually assaulted at gunpoint during that time
period. Threats to the lives of witnesses and victims were made.

Oon August 13, 1984 through August 16, 1984, a jury trial was

had in this matter. The jury hung 11 to 1 for conviction.

According to 11 jurors, the i2th juror violated his ocath, came.
into the jury room with his mind made up, announced it would be
a hung jury, and refused to deliberate. He was hostile and
confrontative with the rest of the jurors.

According to the testimony of TINA WASHINGTON, daughter of
VIRGIE JIMMERSON, the defendant called her 2-3 times between
august 10 and August 13, 1984, just prior to the trial and tried
to persuade TINA to talk her mother into not appearing at the
trial.,

the defendant has had al least three previous violent
incidents revolving arocund this same victim. In October of 1982
the defendant shot a man at the Brown Bomber and then took the
victim away at gunpoint. In December of 1982 the defendant shot
up another woman's house trying to lecate and take away VIRGIE
JIMMERSON. And on another occasion in July of 1982, the defendan
sliced the victim's face with a razor while trying to take her
someplace against her will. Her face is scarred to this day.

The victim alluded to all three of thesc incidents in dafendant's

-2~
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Exhibit "A" attached to defendant's motion to dismiss.

The defendant has a prier felony conviction for burglary in
1969; his probation on that offense was revoked in 1970, whereupo
the defendant was sent to Nevada State Prison for 2 years., The
defendant has a number of felony and misdemeanor arrests (about
20}, with convictions of PUI (1976) and two other minor traffic
offenses (1976 and 1979).

The defendant has prior Bench Warrants (three, on citations)
and two prior PTA's (on a Driving Without a License in 197%, and
on an Attempt Murder With Use of a Deadly Weapon in 1982),
according to his SCOPE printout., Further, Counts II {Kidnap 1°
With Use of Deadly Weapon) and IV,(Sexual Assault With Use of
Deadly Weapon) are non-probationable offenses under NRS 193.165(4)}

ARGUMENT
Pursuant to 178.493%, bail should be set in an amount which
will insure the presence of the defendant, having regard to:
1) the character of the defendant;
2) the financial ability of the defendant to give
hail; and
3) the nature and circumstances of the crime charged

Under NRS 178.4853, when the court is considering release
without bail, the court must consider numerous factors, including
{in part) his prior criminal record, including any record of his
appearing or failing to appear after release with or without bail
and the nature of the offense with which he is charged, the
apparent probability of conviction and the likely sentence,
insofar as these factors relate to the risk of his not appearing.

As to the character of the defendant and prior criminal
record, his character is that he is a violent dangerous man who
uses weapons against his victims. Some of his prior felony
arrests not already mentioncd include rape, kidnap, infamous
crime against nature, with use of a deadly weapon; rape and

-3-
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kidnap again, and battery with a deadly weapocn. Particularly as
to this victim (VIRGIE JIMMERSON) he shows a repeated pattern of
violence. The victims here would particularly be endangered if
the defendant were relcased, especlally in the light of the
defendant's attempt to dissuade the victim from testifying even
while ne was in jail, and his prior violence.

The nature of the charges is set out earlier, They are
crimes against the person, with the use of a firearm., The
prabability of conviction is high in the light of the jury's
11-1 stance and the defendant knows it. The fact that the
defendant is also facing nonpreobationable, lengthy sentences
would also be an inducement to flee this jarisdiction,

Further the current bail settings are in the appropriate
range for standard bail settings as set out by Justice Court.

In the light of all the above reasons, the State adamantly
opposes the defendant's request for lowered bail or an own
recognizance release. Also, the defendant himself previously,
on July 23, 1984, made a motion to reduce his bail which was
promptly denied on that date.

Respectfully submitted,

ROBERT J. MILLER
DISTRICT ATTORNEY

w oot { ok

ROBERTA J. OYNEALE
Deputy Distfict Attorney
RECEIPT OF A COPY of the above and foregoing RESPONSE IN
OPPOSITION TO DPEFENDANT'S MOTION TO RELUCE BRILfg? RELEASE ON
OWN RECOGNIZANCE is hereby acknowledged thisJé ~day of

September, 1984.

LYNN R. SHOEN, EBQ,.
MMTORNEY FOR DEFENDANT

First Floor
Las Vegas, Nevada 891Cl

em 4%
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ROBERT J. MILLER
DISTRICT AT NEY
Clark Count ourthouse
l.as Vegas, Nevada 89155

CASE NO. C€65500

DEPT, NO., VIII

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK, STATE OF NEVADA

THE STATE OF NEVADA,
Plaintiff,

V5.

BOBBY LEWIS,

Defendant.

+ 4+t + + o+

QPPOSITICN TO DEFINDANT'S
MOTION TO CONTINOUE
TRIAL DATE

T ar et s A M Aar At N

COMES NOW The State of Nevada by ROBERT J. MILLER,

District Attorney, through ROBERTA J. O'NEALE, Deputy District

Attorney, and files this response to defendant's motion to

continue trial date.

This response is made and based upon all of the files,

papers and pleadings on file herein, Points and Authorities in

support herecf, as well as oral arguments.

DATED this é;

day of September, 1984.

Respectfully submitted

ROBERT J. MILLER
DISTRICT ATTORNEY

BYM (U
OBERTA J. O'WEAL

Deputy District Attorney
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POINTS AND AUTHORITIES

The State opposes the defendant's motion to continue his
trial date of September 17, 1984, in Department VIII. This
trial was set first on May 21, 198B4. It was set a second time
on August 13, 1984, tried, and resulted in a mistrial due to a
hung jury. The current date is a third trial setting and its
continuance would result in a fourth trial setting. This type
of continual delay is hard on witnesses. The case gets staler
and staler. The acts which were the basis of these charges
occurred on January 6, 1984. Further, the defendant and his
counse)l had no objection to this date when it was originally
set, and there have beep no changed circumstances since that
date. In fact the defendant invoked the 60 day rule on that
date, August 22, 1984.

As for time to file pre-~trial motions requested by the

defendant, two (a motion to dismigs and a motion to reduce

bail) have already been filed, and are to be heard September
10, 1984. It is unclear just how many more or what sort of
motions the defendant wishes to file.

In conclusion, the defendant does not appear to have a
sufficient basis for a continuance, and the State respectfully

request that the de:%?gant's motion he denied.

DATED this éi day of September, 1984.

Respectfully submitted,

ROBERT J. MILLER
DISTRICT ATTORNEY

ROBERTA J. O'REALE
Deputy District Attorney

AA2121
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RECEIPT OF A COPY of the above and foregoing OPPOSITION TO

DEFENDANT'S MOTION TC CONTINUE TRIAL DATE is hereby

acknowledged this zijﬂbé day of September, 1984.

am

LYNN R. SHCOEN, ESQ.
ATTORNEY FOR DEFENDART

)
BY /2yt )ﬂ .%{‘»94//4 /@
228 /South Fourth Streét
First Floor

Las Vegas, Nevada 8%101

AA2122




T e T e
ST vt

s By

[

e =3 o o

o

28
29
30
31
32

ROBERT J. MIQER '

DISTRICT ATTORNEY
Clark County Courthouse
Las Vegas, Nevada B9155

CASE NO.C65500

DEPT. NO. VIIT

M

1N THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AMD FOR THE COUNTY OF CLARK

k * Kk X
THE STATE OF NEVADA, }
Plaintiff, )
V8, ) OQRDER
BOBBY LEWIS, }
De fendant. )

THIS MATTER having come on regularly for hearing on the.
10th day of September, 1984, the State of Nevada represented by
ROBERT J. MILLER, District Attorney, by and through ROBERTA J.
O'NEALE, Deputy, the Defendant present in Court and represented.
by LYNN SHOEN, ESQ., the Court having heard arguments of counsel}
and good cause appearing therefor,

T IS HEREBY ORDERED that Dafendant's Motion to pismiss
Count 1V of the Criminal Complaint, be, and the same is hereby
denied.

1T IS FURTHER ORDERED that Defendant's Motion to Redice
nail or Own Recognizance Release be, and the same is hereby
denied.

17 IS FURTHER ORDERED that Defendant's Motion to Continue
prial Date be, and the same is, hereby granted., the new trial
date being November 5, 1984, at 10:00 An.M. with Calendar Call
an November 2, 1984, at 9:00 A.M.

DATED this l day of September, 1984,

- E DISTRIC'T"J{'JUDGE

ROBERTA J. O' ALg eputy

AA2123
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IN THE EIGHTII JUDICIAL DISTRICT COURT or e STATD OF NEVADA

IN AND FOR THE COUNTY OF CLARK

"THE STATE OF NEVADA,
Plaintiff,

Vs, MOTION FOR DISCOYFERY

BOBBY LEWIS,

Defondant.

et et e M Mt M Tt et Tt e

COMES NOW the defendant, ROBBY LEWIS, by and through
~ his attorney, LYNN R. SHOEM, ES0., who moves this court o order

the District Attorney's Office of Clark County, 'evada, to
provide the defense with the information requested Felow, or in
the alternative, with the opportunity to inspect and copy that
information.

5aid defendant alseo moves the court to gause said
District Attorney to use reasonable diligence in order to
ascertain the information requested below.

Said defendant moves the court to issue a continuing
discovery order pursuant Lo ¥.R.S. 174.295.

Defendant requests discovery for the following matter:

1. All oral and written statements allegedly made hy
the defendant, whether signed or unsignad. The names of all
persons present during any portion of the statements,

2. All tape r»crdings made of statements »f the
defendant. The names of all persons present during any portion

cf the statementls.

@
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3. The undergarments, including underpants and panty-
hose worn by Virgie Lee Jimmerson on January 6, 1984,

q. All notes, memos, and transcriptions of state-
ments attributed to the defendant. The names of all persons who
made such items.

5. All results and reports of physical and mental
examinations made of any witness in the above-entitled case. Tﬁe
names of all persons connected with each such examination.

6. All results and reports of physical and mental
examination made of the alleged victim in the above-entitled
case. The names of all persons connected with each of such
examinations.

7. All results and reports of physical and mental
examination made of the defendant in the above-entitled case.

The names of all persons connected with each of such examinations

8. All results and reports of scientific tests or
experiments made in connection with the above-entitled case.

This includes, but is not limited to, the following:
{a) All latent and partial fingerprints,
(b} All blood alcohol examinations of
the alleged viectim.
{ec) All blood alcchol examinations

of the defendant in the above-contitled

action.
(d) All bleood alcohol examinations

of all witnesses in the above-entitled

action.

(e} All drug or narcotics examinhations
of the alleged victim.

(£} Al drug or narcotics examinations

of the defendant in the above-entitled action.

AA2125
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1 (g} All drug er narcotics examinaticons
2 of all witnesses in the above-entitled action.
3 {h) All ballistics examinations of any
4 weapons that were performed in connection with
5 the above-entitled action.
6 {i) Aall bloocd identification tests that
C ? were performed in connection with the above-
8 entitled case.
9 (3) All skin, hair, and fingernail
10 analysis performed in connection with the
11 above-entitled casc.
12 {k} All tests performed to determince
13 the nature of a substance connected with the
a 14 above-entitled case.
B
3E§E§ 15 (1) All tests performed to determine
ig%g,ég i6 the quality of a substance connected with
géggﬁg 17 the above-cntitled casc.
ggeigg, - B o _
uﬂgigt 18 (m) All tests performed to determine
-F;Eﬁﬁ 19 the quality of cach substance connected
3 20 with the above-cntitled case.
2l (n) All fingerprint tests performed in
4 connection with the above-centitled case.
23 {o) The names of all persons connccted
24 wilth each of the above-tests and examinations.
25 9. All photographs and negatives taken in connection
a6 with the above-entitled case; this includes, but is not limjited
29 to, the following:
28 (a} All photographs of suspects shown to
29 potential witnesses.
30 (b} All photos of all line-ups viewed by
31 potential witnesses.
32 o0
—3-
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(c} All photos of latent and partial
fingerprings.
{d} All photos of all scecnes involved
in the above-entitled action.
{e) All photos of footprints connected
with the above-centitled action.
{f} All photos of tangible objects
taken in connection with the ahbove-entitled
action.
{g} All photos of the defendant in the
above-entitled action.
{h} All photos of all victims involved
in the above-entitled action.
lo. The names and addresses of all persons who in any
way participated in the investigation against the above defendant.
11, The names and addresses of cach and cvery, all and
singular of the pecrsons that the State propeses to call as wik-
nesses during the course of the preliminary hearing.

POINTS AND AUTHORITIES IN SUPPORT
Or DISCOVERY MQTIONM

Discovery allows Lhe defendant to be provided with
written or recorded statements and ceonfessions made by the
defendant, or copies thereof, within the possession, custody or
control of the state, the existcnce of which is known, or by the
exercise of due diligence may become known to the District
Attorney (N.R.S. 174.235(1)). Discovery allows the defendant to
be provided with results, and reports of physical and mental
examinations, and of scientific tests or experiments made 1n
connection with the particular casc, or copies thercof, within
the posscssion, custody or control of the state, the existence of

which is known, or by the exercise of due diligence may become

- )=
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known to the District Attorney {(N.R.S. 174.235(2)). Discovery
allows the defendant to be provided with photograph books,
papers, documents, tangible objects, bujildings or places, or
copies or portions thereof, which are within the possession,
custody or control of the state, upon a showing of materiality
to the preparation of his defense and that his request is
reasonaple (N,R.S5. 174.245).

The good faith or bad faith failure of the District
Attorney to produce extant cvidence favorable to the accused
upon request of the accused results in a deprivation of the
right to a fair hearing as guaranteed by duc process of law
under the Fourteenth Amendment to the United States Constitution
if the material evidence is favorable to the accused on the

issue of guilt or punishment Brady v. Maryland, (1963) 373 0.5,

83, L.Bd. 2d 215; Moore v. Illinecis, (1972) 408 u.s. 786, 31

L.Bd. 2d 7¢6. This pronouncement af the scope of discovery has

been reiterated by the United States Supreme Court with

reference to covidence that goes to the innocence or guilt of the

defendant in situations wherein the credibility of a witness is
in issue (Giglioc v.U.5. (1972} 150, 31 L.Rd4. 104). Credibility
is in issue when a suggestionh of leniency has been made to the

witness {(Giglio v. U.S., supra}. An inducement to the wife of

a wiltness is within the scope of this fundamental holding

{People v. Ruthford, {(1875) 14 Cal. 34 3%9, 534 pP.2d 1341}). A
witnegse' material extrajudicial impecachment-type statements on
the isgue of identification are within the aforementioned rule

{Moore v. Illingis, (1972) 4108 v.S. 786, 83 L.Ed. 2d 706).

Evidence pointing howards a witness' motive to fabricate comes
within the principle that the stabke has the obligation of
providing material evidence favorable to the defendant in order

to insure a fair hearing (Napue v. Illingis, {(1939) 36D U.S.

264, 3 L.Ed. 2d 1217). The Hapue decision did not hinge upon the

-5
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the prosecution's desirec to prejudice the defendant. The United
States Court has held that material cvidence concerning the
credibility of a witness in a rape casec was subject to dis-
closure when the credibility of the victim was in issue because

of consent and notice to fabricate {Giles v. Maryland, (1967}

388 U.5. 66, 17 L.Ed. 2¢ 737).
1t is the state that tries a man, and it is the state
that must insure that the trial is fair. A citizen has the right

to expect a fair dealing from his government (Vitarelli v.

Seaton, }J 35% U.8. 535, I L.Ed4. 2d 1012). The right to a
fair dealing entails treating the govenment as a unit rather than

as an amalgam of separate entities (S. & E. Contractors, Inc.

v. U.5,, (1972) 406 U.5. 1 at 10, 31 L.Ed. 2d &58). The
prosecutor's office is a government entity wherein the
prosecution has the duty to communicate all relevant informatian
of each castc to each of its attorneys; a promisc or act of one

attorney is attributed to the State (Giglio v. U.8., supra). The

United States Supreme Court has noted that prosecutors can be
responsible for actions of the police officers enlisted to aid a

prosecution (Kastigar v. U.5,, (1972) 406 U.S. 441, 32 L.Ed. 24

212%.

The defendant's right to confrontation under the Sixth
Amendment to the United States Constitution includes the right to
crosg-examination. This Sixth Amendment protection extends to
the states, pursuant to the Fourteenth Amendment to the United

States Constitution (Pointer v. Texas, (1965} 3B0 U.S. 400). A

deprivation of the right to c¢ross-cxamination constitutes a denial

of due process of law {Pointer v. Texas5, supra at 40%). The

value of cross-examination is to cxpose falsehood and to bring

out the truth (Pointer v. Texas, supra, at 404). The court is

zealous to protect the right of confrontation from crosion

{(Pointer v. Texas, supra al 405-496). The major reason for

-F
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confrontation is to allow the defendant the right of cross-

examination (Pointer v. Texas, supra, 405-406).

A full cross-cxamination of the witness upon the
subjects of his examination in chief is the absolute right of the

party against whom he is called {(Quiles v. U.S5,, {1865) 144

Fed.2d 490, 49%4:; Winth Circuit), The rights Lo cross-cxamina-
tion and confrontation are essential to due process {Chanmbers

v. Mississippi, (1973} 83 U.S%. 1038). The MNevada Supreme Court

has repeatedly recognized that one accusation of a crime has the
right to cross-erxamination pursuant to the United States

Constitution {Statc v. Merrit, {(1949) 66 New. 380, 212 p.h2d

706; Serrano v. State {(1967) tiev. 429 p.23 831} .

The denial of the rights to confrontation and cross-
examination results in constitutional error of the fivst
magnitude and no amount of lack of prejudice will cure it

{(Brookhart v. Janis, (1966) 384 u.s. 1, 3-4).

The United States Suprome Court has held that proper
cross—examination ingludes testing the perception and momory of
the witness; it encompasses impeaching the witness by showing
bias, prejudice, moltive, and under appropriate circumstances, the
criminal record of the defendant. 1t went on to conclude that
cross-examination is the principal mecans by which the believa-
bility and truth of a witness® testimony are tested; that the
witness' motivation in testifying is important and it may be

discerned by the instrument of cross-examination (Davis v. Alaska,

{1974) 415 U.S. 308, 316-317; Greene v. McElroy, {1950) 360 U.S.

474, 496). The Nevada Supreme Court is ceonsistent and holds that

a wide latitude of cross-oxamination is allowed in order to test

the motives, interests, animus, accuracy, veracity and credi-

bility of a witness (Lloyd v. State, (1969} 85 Nev, 576, 460

P.2d 111).
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Certainly, the right to a fair trial, as established in
the aforementioned cases, includes the fundamental right to crossd
examination by the impeachment of the witness' testimeny. Im-
peachment may take the form of motive to fabricate, prior in-
consistent statements, or bias. In order to properly prepare
for trial, the defense should be entitled to this material even
if it was given to state officers. The purpose is to counter-
act the quality of evidence presented by the state from a
witness who may deny the truth unless he is presented with
tangible or intangible items that come within the scope of cross-
cxamination. The arrests and dispositions of a witness allow
development in the metive to fabricate depending on the leniency
of the disposition. Felony convictions come within the character
agvidence allowed to impeach a witness (N.R.S. 50.095). The
defense should be provided with all convictions so he can made
a determination, independent of the prosscution, as to whether
N.R.S. 50.095 applies. The matters pending or which could be
filed are within the scope of examination pertaining to motive
to fabricate if the witness is hedging in hopes of a suggestion
of leniency or immunity. The names and addresses of witnesses
enables the defendant to prepare his case and to present favor-
able evidence. The legislature has not evidenced an intent to
deprive the defendant of this ohligation because it requires such
a list to be endorsed to information and indictments (N.R.S. 173,
045; M.R.5. 172.265).

The Nevada Supreme Court has appreciated the constitu-
tional necessity of causing the defense to he provided with a
copy of a police officer's written report so the defendant can
effectively utilize the right to impeachment by cross-examina-

tion (Walker v. Fogliani, (1967} 83 N. 154, 42% pP.2d 794}.

T"he porticon of N.R.S. 174.245 that, ostensibly, pre-
cludes the authorization of discovery of reports, memoranda, or

P
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other internal state documents made by state agents in connection
with the investigation of the case and statements made by
prospective state witnesses to agents of the state is unconsti=-
tutional because it deprives the defendant of his right to a

fair hearing in violation of the Fourteenth Amendment to the
United States Constitution, because he cannot offectively in-
vestigate his case, he cannot cffectively preparc his case, he
cannot effectively present cvidence on his own behalf, he cannot

effectively confront and cross-examine the evidence presented

‘against him. The United States Supreme Court has held that a

confession of a co-defendant is material evidence subject to

disclosure (Brady v. Maryland, supra). The Nevada legislature

has seen fit to allow the defcndant to show the propensity of
the alleged viectim of a crime of viclence to be shown by
character evidence once the defense properly raises the issue of
self~defense case to establish the victim's state of mind at the
time he was using force (NRS 48.045(2)).

The District Atterney shall promptly notify the
defense, or the Court, of the existence of additional material
which is the subject of the discovery order (NRS 174.295), The
failure of the District Attorney to comply with his continuing
duty to provide discovery pursuant to a discovery order allows
the Court the discretion to prohibit the District Attorney from
introducing into evidence all that material that has not been
disclosad (NRS 174.295).

Therefore, it is respectfully requested that the
defendant's motion for discovery be granted,

LYNN R. SHOEMY, CHARTERED

By

R, SHOEN, ESQ,

3t Floor

228 South Fourth Street
Las Vegas, Nevada 89101
Attorney for bDefendant
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NOTICE QOF MOTION

TO: THE STATE OF NEVADA, Plaintiff; and
TG: ROBERT J. MILLER, District Attorney:
PLEASE TAKE NOTICE that the undersigned will bring the

above and foregoing motion on for hearing before the above en-
titled court on %ﬂd&m , the |S~  day of

<
! !;Qﬂbg A . 1984, at the hour of %:60 o'clock a.m.,

or as soon thereafter as copunsel can be heard.

LYNM R. SIIOEM, CHARTERED

w

/LYNE R. SHOBN, ESQ.
First Floor
228 South Fourth Street
Las Vegas, Nevada 89101
Attorney for Defendant

RECEIPT OF COPY of the above and foregoing MOTION FOR

DISCOVERY is hercby achknowledged this day of October, 1984.

P e et g T, -._l{'-zg_,_
ROBERT J. MILLER, ESQ.
DISTRICT ATTORNRY

=10-
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ROBERT J. MILLER
pISTRICT ATHEINEY )
Clark County Courthouse
Las Vegas, Nevada 89155

CASE NO. (85500

DEPT, NO, VIII

Gcr 17 | 29 PM 'BY
LORETTA BUWMAK

e

IN THE EIGHTH JUDICIAL DISTRICT COURT GF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

THE STATE OF NEVADA,
Plaintiff,

RESPONSE TQO DEFENDANT'S
MOTION_ FOR DISCOVERY

V8.

BOBBY LEWIS,

Defendant.

e R L)

COMES NOW, THE STATE OF NEVADA, represented by ROBERT J.
MILLER, District Attorney, by and through ROBERTA J. Q'NEALE,
Deputy District Attorney, and files this Response to
Defendant's Motion for Discovery.

This Responge is made and based upon all the files, papers,
and pleadings on file herein, Points and Authorities in support
hereof, as well as coral arguments.

DATED this _/ 2 day of October, 1984.

ROBERT J. MILLER
DISTRICT ATTORNEY

ROBERTA J, #*NEALE
DEPUTY DISTRICT ATTORNEY
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POINTS AND AUTHORITIES

It is clear in reading the Defendant's Motion for Discovory
that an all encompassing boiler plate was used without any
effort to pattern said Motien to the facks and circumstances of
the rcase at bar. It is the position of the Clark County
District Attorney's Office that Defendants should be permitted
discovery and inspection of any relevant material as authorized
pursuant to the provisions of NRS 174.235, et. seqg., and any

exculpatory material under Brady v. Marvland, 373 U.8. B3, 83

S.Ct. 1194 (1963). The District Attorney obiects tn reguests
for discovery not specifically provided for under the law cited
above. Indeed, the Clark County District Attorney's Office
policy goes farther than is legally required -- our file is
open, and defendant's counsel i3 hereby invited to review it
and receive copies of its contents. However, the District
Attorney objects bto requests for Discovery not specifically
provided for under law, especially when it is a transparent
fishing expedition, so bread and vague as to give no reasonable
notice as to what is required.

In Franklin v. Eighth Judicial District Court, 85 Nev. 455

P.2d 919 (1969}, the Nevada Supreme Court held that the lower
Court erred in granting Defendant's Motion to Discover, inspect
and copy statements of all persons to be called by the prosecu-
tion as witnesses at trial, since WRS 174.245% does not
authorize discovery or inspection of statements made by State
witnesses or prospective State witnesses to agents of the
State. HNor does the defendant enjoy a constituticnal right to
discover them. With regard to the discovery statutes pre-~
viocusly alluded to, the Court stated that:

"Those provisions [NRS 174.23%-174,295}

represent the Legislative intent with re-

spect to the scope of allowable pretrial

-2

AA2135




N 00 A3 oy v H L K e

B B RS et e R e e e ;

30
31
32

discovery and are not lightly to be dis-
regarded.”

From the aforementioned discussion of the law, it is clear
that Nevada‘'s discovery statutes are to be strictly construed,
Further, more discovery under NRS 174.245 is to be given only
"ypon a showing of materiality to the preparation of his
defense and that the reguest is reasonable." [emphasis added].
Thus, the defendant’s Motion, insofar as it exceeds the

requirements of MRS 174.235, et. sedq., and the mandates of

Brady v, Maryland, supra. should be denied.

The rule of Brady v. Maryland, supra, which requires the
State to disclose to the defendant any exculpatory evidence; isg
founded on the constitutional requirement of a fair trial.
Brady is not a rule of discovery, however. As the Bupreme
Court held in Weatherford v. Bursy, 429 U.S. 545, 559, 97 S.
Ct. 837, B46 {(1977}:

"Phare 1s no general constitutional right

to discovery in a criminal case, and Brady
did not create one . . . 'the Due Process
Clause has little to say regarding the
amount of discovery which the parties must
be afforded . . .f Wardius wv. Oregon, 412
U.S. 470, 474 {93 S.ct. 2208, 2212, 37 L.Ed.
2d B2) (1971."

As to the Defendant's specific requests:

1. The State would not oppose the discovery of any oral or
written statements made by the defendant. The State ig unaware
of any oral statements other than those comments mentioned in
police reports already aupplied to defease counsel. The State
kxnows of no written statements.

5. The State would not oppose the discovery of any tape

recordings made of statements of the defendant. There i{s not

the slightest indication that one was ever made.

_3,,

AA2136




[T TL R N

16
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

3. The undergarments worn by Virgie Lee Jimmerson never
were, and are not now, in the possession of the State and are
thus not subiect to discovery.

4, See the response to Items 1 and 2 above.

§. The State is not aware of any physical and mental exa-
minations made of any witness in this case. Even if such
reports/results existed, the State would oppose the release of
such reports. This is a shotgun request of incredible broad-
ness. There has been no showing of materiality to the defenss
case, nor is this request reasonable, as is exempiified by its
lack of specificity. It is beyond the scope of NRS 174.235 and
174.245 and, the relevant case law, |

6. Agaln the State is unaware of any such physical or men-
tal examinations of the "victim" (actually there are two vieg-
time) in this case. Again, the request is inexcusably broad
-~ such a regquest would include the report of every medical
examination the victims had from the day they were born to
today's date. As to any reports of any "mental" examinrations
of the "victim", the State would oppose their release if such
did exist: the defendant has not presented any case law
requiring the State to provide such reports.

7. 'The State is unaware of any physical or mental examina-
tions made of the defendant In this case. The State would not
oppose the discovery of such reports, but the record does not
give the slightest indication that they axist.

8. The State would not oppose the discovery of any and all
scientific teats. The shotgun, boiler plate nature of this
Motlon is again grossly apparent in this item. The State is
unaware of any scientific tests having been performed in this
cage. A% noted above, the State's file is open in this matter,
Cotunsel is welcome to peruse the State's file and obtain coples

of any reports she does not already have.

-
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8. The State does not oppose the viewing of any relevant
photographs in the State's possession. There were no line-up=s
or any photographs of the defendant shown to any witnesses, {al,
& {b), nor any photographs of fingerprints (c). As to (d), all
these photographs were admitted into evidence in the previous
trial and are in the possessicon of the Court Clerk. OGther than
a booking photo of the defendant, which may exist in the North
Las Vegas Police Department files, the State is vnaware of any
photographs that would be described by sub-sections (e), (£}, {(9g)
and (h}.

10. This request is overly bread, non-specific, and beyond
the scope of the discovery statutes and case law, thus the
State opposes this item., However, the State would refer the
defendant to the witness list attached to the Information and
would again reiterate that the State's file is open.

11. This illustrates the absurdity of wmuch of this boilerx
plate motion. The defendant will find the names of all persons
that "the State proposes to call as witnesses during the course
of the preliminary hearing” in the transcript of the said pre-
liminary hearing. As to any witnesses the State may call in
its case~in-chief at trial, the State would again refer the
defendant to the list of witnesses attached to the Information
and any witnesses subsequently endorsed thereto.

In conclusion, the State's cpen file policy remains in
effect: the State will voluntarily provide the defense with any
obviously exculpatory evidence, if such evidence becomes
available, and will provide those items discoverable pursuant
to NRS 174.235 et. seq. when a showing of materiality and
reagsonableness has been made,

WHEREFORE, the State respectfully reguests that this
Discovery Motion by the defendant be denied, except as it per-
tains to the provisions of NRS 174.235 et. seq, and Brady v.

—h-
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Marvland, supra, and/or as to those items which the State does

not oppose.
DATED this [2: t day of October, 1984.
Respectfully submitted,

ROBERT J. MILLER
DISTRICT ATTORNEY

ROBERTA J.
Deputy District Attorney

RECEIPT OF A COPY OF THE ABOVE AND FOREGOING RESPONSE TO
DEFENDANT'S MOTION FOR DISCOVERY is hereby acknowledged this

] Z day of October, 1984.
ATTORNEY FOR DEFENDANT

o gl ) Sheeapor

LYNN(JR. SHJEN, Esq.

22B 5. 4th Street

Firast Floor

Las Vegas, Nevada 89101

rmf
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. order dismissing Count 1V of the information,
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Do 20 1 o PR
CASE NO. € 65500 o L,
DEPARTMENT NO. VITI / ii‘f/f?‘\*?’x)‘xfa._.ﬁ,’ész &

/

IN THE EIGUTH JUDBILCIAL DISTRICT COURT GF THE S5TATE OF NEVADA

IN AND FOR THE COURTY OF CLARK

THE STATE OF NEVADA,
Plaintiff,
SECOND MOTION TO DISMISS COUNMY

IV SEXUAL ASSAULT WITH USE OF
A DEADLY WEAPON

V5.

BOBBY LEWIS,

Defendant.

Tt it ot g Tt

COMES NOW the Defendant, BOBBY LEWIS, by and through
his éttorncy, LYNM R. SHOBN, ES0Q., and moves this court for an
Sexual Assault With
Use Of A Deadly Weapon.

This Motion is made and based upon the attached points
and authorities and the pleadings and documents on file horein.

Respectfnlly submitted:

vy il %QW |

~1TYNE R. SIDER, £S0.
First Floor
228 South Fourth Streect
Las Vegas, Mevada 89101
Alttorney for Defendant
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NOTICE OF MOTION

TO: THE STATE OF NEVADA; and
TO: ROBERT J. MILLER, DISTRICT ATTORMEY OF CLARK COQUNTY:
PLEASE TAKE NOTICE that the undersigned will bring the

above and foregoing motion on for hearing before the above-en-

e
titled Courl on the ~ 49 day of OWUL, 1984, at
. &7
the hour of 9 UD o'elock a.m. in Department \/ﬁ of

District Court, or as soon thereafter as counsel may be heard.

LYNN R. SHOEN, CHARTERED

oy J ), v/yém—/

SHOEN, 'ESQ.
Flrs Floor
228 South Fourth Street
Las Vegas, Nevada 89101
hAttorney for Defendant

POINTS AND AUTHORITTES

The Defendant BOBRY LEWIS is charged in Count IV of the
information with Sexual Assault With The Use Of A Deadly Weapon.
The victim alleges that on January 6, 1984 BODBBY LEWIS had sexual
intercourse with her against her will, after threatening her with
a shotgun. In her statement te the City of Morth Las Vegas Police
Department, the victim, Virgie Lee Jimmerson stated that, "he then
had sex with me, and he came.” (Sce Exhibil "A" attached hereto.)

Despite the fact that officers with the Morth Las Vegas
Police Department had information from the victim that the
Defendant had ejaculated, the police officers failed to take into
their possession the undergarments worn by the victim at the time
of the alleged crime. {Seec State's Response to Defendant's Mobtion

For Discovery.)

AA2141



I 1 1t is the contention of the defense that the defense
:ﬁ_ 2 | would have used the ygarments to show lack of force.
o 3 In the present case, the North Las Vegas Police Depart-
:F 4 ment failed to preserve or maintain potentially exculpatory
f{ '_5 evidence, In other words, the Police Department failed to collect
- 6 | and maintain evidence which could potentially exonerate the
;i_ 7 || pefendant from any criminal lisbility.
I '
o 8 Similarly, in State v. ilavas, 95 Nev. 706, 601 P.2d
-9 1197 {1979} the Nevada Supreme Court considered a situation in
L0} which Victor Havas the owner of Courtesy RV Center interviewed a
11 young woman for a job. The woman alleged that during the coursc
12 | of the jeb interview, Victor Havas forced himself upon her and
13| had sexual intercourse with her, against her will. For some
o g 14 reason, the pants and undergarments of the victim were not
DRy g . : .
?rsﬁéﬂé 15 Y produced by the prosecution for inspection when reguested by the
ek B o
. BEEEE§ 16 defense. The garments were either lost, destroyed or simply not
LR BERS
-ﬁ“;§3§f3 17 taken into possession during the investigation of this case. The
. 1] -
-3 o
' quggﬁ 18 issue presented to the court was whethar the evidence not preserved
. EEEe
- %4“3 19 || was material and exculpatory. The Nevada Supremc Court stated:
>
a . .
. R0 The crime of rape is rarecly perpetrated
in the prescnce of witnesses other than the
21 defendant and the victim and great reliance
must be placed upon the testimony of the victim,
2z and, if given, the defendant. Thus, the presence
or absence of other evidence which would support
25 or refute the Lestimony of the invelved parties
o4 has the potential for great significance.
25 .« « « . 0On thege facts, wo believe a
rape victims underpants are so rcelated to
26 the commission of the e¢rime and that their
preservation has such potential relevance to
27 the guilt or innocence of a accused that a
further showing is unnccessary. See United
28 States v. Brvant, 439 F.2d 642 (D.C. Cir. 1971).
The prosccution should have acquired and
29 preserved the underpants in question.
{Emphasis Added).
30
31 [l . . .
21 - - - .
-3
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CONCLUSION

The victim, Virgie Jimmerson alleges that BOBBY LEWIS

had sexual intercourse with her and that he ejaculated. lHowever,

police officers failed te collect and maintain the undergarments
which could potentially absolve the Defendant of any criminal
liability.

Here, Lhe facts are identical to the facts in State v.

Havas. The undergarments could have potentially been direct
exculpatory evidence.

It is irrelevant that the police never had the undeor-

garments in their custody. As the Court stated in State v. Havas:

(W)e believe a rape victims underpants
are so related to the commission of the crime
and that their preservaltion has such potential
relevance to the guilt or innocence of the
accused that a further showing is unnecegsary.
+ + . The prosccution should have acguired and
preserved the underpants in question.

(Emphasis Added.)

Respectfully Submitted;

LYNN R. SHOEN, CHARTERED

) B

N R. SIOEN, ESQ.
rbL Floor
223 Bouth Fourth Strect
Las Vogas, Nevada 89101
Atterney for Defendant
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RECEIPT OF COPY of the above and foregoing SECOND MOTION

. TO DISMISS COUNT IV SEXUAL ASSAULT WITH USE OF A DEADLY WEARON is

—
hereby acknowledged this E) ‘i/_ day of ﬁ@:fﬁfia,f{ ., l9s4,

ROBERT J, MILLER, ESQ.
CLARK COUNTY DISTRICT ATTORNEY.

)

i r
ROBERT J. MILLER,. ESQ. o
200 South Third Street
Las Vegas, Nevada 89101

AA2144




L (& (@

. CITY OF NORTH LAS VEGAS
: POLICE DEPARTMENT
1301 E. LAKE MEAD BLVD. 84-177

Zirgle Lee Jimmerson » am not under arrest for, nor am I being detained for any crimin.

offenses conttrning the events I am abf..lt to make known to__ Det. R, L' King #321

* Without being accused of or questioned about any criminal offenses regarding the facts [ am abour to state, quluntee
- the following information of my own free will, for whatevee purpases it may serve.

— e vears of age, and I live at ) NLV

41 {642-7557)

‘R Ms. Jimmerson, would you tell pe in your own wards what has occurred

Stﬂl‘tlng fron about 2 OOMI tl‘l..: mornlng and aboul 1:45pH thls afternoon

When you were dropped off at your home by Bobby Lewis ?

A: Last night Dobby bustcd through the living room side window while
I was sleeping and he called Shirley {my sister} out of her room then
he told her to bring her old man (Willie Stevenson) out of the room to.
All the noise woke me up and T looked down the hall and he was standing
there in the hallway with a sawed-off shotgun. Then Bobby came down to
the room where I was and told Shirley that she was going to take me and

BobLy over to his house.

Q: Did he say this in a way that you and your sister felt threatened?

A Yos, he was pushirg me and he had that gun and he said he didn't

———m

SRS o
—

Want to hurt anybody but: he would if we didn't do as he said. Then
Shirley drove me and Bobby over to his house. When we got there he

told her to get out too and said that she was going with us. He thought
Somcone called the police From the house and he wanted to make Sure -
that Lh‘_y weraen't followlng hJ.m before he would let her go. fThen after
he made sure the police wasn't around he let her go and took me in the

-__‘_‘__""—‘—-—-.
house which is an old empty apartment near van Buren Street where he \/

5tays.  He still had the qun and there was an old ragyeddy mattress
e e

there and he made me get down on the mattress with him and he told me

I tzve read cach page of this statermnent tonsisting af

twp—an_ties off and T did because I was afraid, he said if I
"‘-—---—-—-—-—-4-——_.______-__’_____-‘

didn't do it he would blow my head off because he hag nothing else to
.‘h-""\—-

page(z}, cach page of which bears my signature, and

(€OTections, il any, bear my initials, and ] certify that the facts contained hersin are truc and correct.

:-D=t‘d

\:le-.

at Nl-/')Dﬂ 1515 hours ., this Gth day of _ January ) 8_4__

Sigrature of person giving volimiary stement

'mnzqs /\ %_,7, G2 XW//LW Y4 séifr’rﬂJfﬂ///L)
i

Ty Thibit A"
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e & couce oernarvent w
e e City of Narth Las Vegas

. e,
1301 E. Lake Mead Blvd 84-177

S ST Date 1-6-84 Page No. 2

STATEME.NT gr; Virgie J‘im:mexs;:n

| ~+ loose. He then had sex with me, and

e ﬁ;?é' Aiter he had sex with
Sk e At STR Wl

: N7
o me he Just laid there and talked t &aa and kept the gun in hls hand -
v . okl . .. . "'"""'_""'—‘—-—-—--—_.__._________-—r

saylng ‘he was g01nu to k:ll me because he dldn t hdnt_meato&be wlth
<L wWant L ALt I

- another man and that he had nothing to live for. e talked me to

:.Sleep until about nine or ten o'clock this morning when we went over

Eo_some lady's house he knows, I don't know her name or nothing but it

e . IR S .
- was an apartment somewhere in the projects. He called my sister and

" asked her if she called the police or anything and he made tell my

f%}ster that I wanted to be with him and-stuff, but the only reason I

s telling her that was because he still had the qun ¢on me. He told
- — e ——— i .

- ‘ e,

her to call the police and drop the chatyes BeCalse if she dida't he

was going to kill me like he told her last night. we were at this

z whole time he was making the phone calls to mW/;I;E;;:>

(:tf.to.you ail.

4. kept the gun under this big ole coat he was wearing, and she was in

r room during the time he was calling. A5 afraid tffz;;I“;z:i:)

anything d he had her belleVlng that everything was ok between the

. . .
The. lady didn't know anything was wrong because he

tworonf us. I was scared to that she might have told him since they
were friends and everything and if she told him he may have pulled it
out and“shot'me right there, so I really didn't trust her to tell her
what was happening. Then after he talked to you about getting a cab )
f; - and taking me home we left the lady's apartment and went to some! old
anss apartment and he asked him if hgﬁfg&if_iﬁigﬂ&hg*ggg_ggr i 4
g_handed 46 him and said he would be back to get it latter on. We

left and went over to where.he-gtayg-and-caught-a--vide-with-the_guy—

‘}, —-who brought me home. The guy didn't act like he know what was going

— —.

on only just giving me a ride home. That's about i, '
L///

e et

- Q: Were you in fear for your life during this entire incident ?

A: Yes, I surec was, he's capable of doing anything.

e L2 ECRRNIEY 2 f ' ’
B K dv%(/ %/ %77 A P
R
‘E{“"""‘"’r"“"HHM- TP e e - ' i o ‘
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ST ‘. : FOLIEE DEPARTMENT

City of North Las Vegas
1301 E. Lake Mead Blvd, 84-1177

Datp 176784 Page No. ___>

pSTATEMENT oF: Virgie Jimmerson )

-Q: Why didn’t you make some attempt to either get away from him or

g - to let someone know what was happening during all this ? i

A

A: He wouldn't let wme, he was always right beside of me_a id

\ - : e
.Hnexer——leauuy__gﬂg; I may have been able to when

A

when I woke up he was already awake too.
;.": 0: Wéuld you describe the gun Bobby had for me ?

F:_ZVI A: It was long type gun that looked like it was sawed off and it had
some white tape on the handle where someone had sawed it off at the

;f ' . back of it, I'm not familiar with gquns to say what kind it was or.

i '.anftﬁing.‘

Q: How long have you known Bobby Lewis and has he ever done anything

like this before 7

A: TI've known him about a year,xwgdﬁfﬁijflgo together but we been

broke up a couple of months. Before Christmas he shot up intc another
ladies house trying to make me come out of there. Because I didn't
{7 want to see him then either. He got arrested then by Metro. About a

year ago he shot a guy's eye out at the Brown Bomber because I wouldn't

— e —————
leave with him theRmT He GSed a pistol that time.
Q: Is there anything else you would like to add ?

A: That's about it except this scar on the left side of my face, he
4 did that with a little razor thing on a key-chain because I wouldn't
leave with him then, I reported that to Metro downtown but nothing

i happened. I do want to prosecute and go to court.
lormi 2053 1124773

gl . X—r W,,%&; % %/Mﬁmx

o
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06 Schmid1 v. Sadri WS Nev.

JHeadnete 131
The fact that appellants failed to object to the inroduction
of 1he initial evidence of abandonment was appropridtely con-
strued by the trial courl as implied consent to the admission of
other evidence. Sec Kave v. Smitherman, 225 F.2d 583, 593,
SU3-9% (1 Cir. 1953, cert. denied, 350 U5, 913 (1955).
W alfirm 1ne judgment of the disirict court,

Mownpay, O, 1., and Trnomeson, GUrDERSeN, and BaTER,
11, concur.

THE STATE OF NEVADA, AprkiianT, v. VICTOR
ROWLAND HAVAS, RESPONDENT.

No. 10357

vaaber 29, 1979 64 P23 1197

Appeal from judgment dismissing infermation in the Eighth
Judicial District Court, Clark Ceunty; Cari F. Christensen,
Judge.

The district court dismissed charges of forcible rape against
detendant, and State appeated. The Supreme Court, BREEN,
13.5.. held that because of the potential relevance ol evidenve (0
guilt ar innecence of accused. prosecution’s faiture o mqoamna
pants and undergarments of alleged rape victim for inspection
when requested by defense requirsd dismissa! of forcible rape
charges,

Allirmed.

BaTieR, J.. dissented.

Richard H. Bryan, Atlarncy General, Carson City, and
of the parties. they skail be treated in all fespects as if they had been raised i
the pleadings. Such amendment of the pleadings a4 may be necessary to caunse
them 0 conlarm 1o the cvidence and 1@ Taise these Hivey may de made upen
mation ol any party at any time, even afiee judgmens; but failure so 1o amead
dues nol ailect the cesult of the trial of these issues. IF evidence is objected to 3t
the 1ial an the ground that il is not within she ivues made by 1he pleading the
courl may allow Ihe pleadings 1o be amended and shall do so freely when
the prescniation af Lhe tnerits of the action will be subscrved theeeby and she
objecting party Taifs 10 atisfy the court that the admission of such evidence
woult prejudice him in mainlaining his action or defease upon the merits. The
cousl may grant & cominuanee 1o cnable the abjecting pariy 10 mee such evi-
denee.

tadnolies 1, 2 T T T )

ke, 19791

w.._.":n V. :.su.nm. N 7

Alickael A. Cherry, Special Prosecutor, Clask Ceunty, for
Appeilant.

Louis Wisner, Jr., Las Vepas, for Respondent,

rCoNSTITU LN AL boaw,

Faiure to praserve evidence which s materal and esculpatery vio-
lames due progess wothout nocesdny of shosng reawons for s uRasal.
by, LSO A Const Amends. 5, 14,

2w

inal Law,
Burden of showimg materialiey and exvuiparory nature of evidenge
which s not preserved by proseeution resiy o delense.

FoCuawennl | oaw,

o acvwesed, proseceien’y |
afleped rapen 1 for iapedtion when reguested by defense requirsd dis-
nensal of forable rape chatges,

OPINION

By the Court, Breekw, D, )

The trinl court dismissed charzes of foreible rape against
Havas upon the ground thal the prosecution had failed to pre-
serve exculpatory evidence. This case has been before this court
Lwice on other matiors, See State vo Havas, 91 Nev, 611, 330
P.2d 1060 (1975) and State v, Havas, No. Y321, Order Dismiss-
ing Appeal, fled December 30, 1976,

The record discloses that the pants and undergarments of the
afleged victim were not produced by the prasecution [or inspec-
tion when requested by the defense. No gaplapation was made

————

Tor the unay; ity of the parments nor was there a conten-
L garments NOf was tnere d oo

tron made that they were intertionally desitayed-by-the-prasec.

LLuter,_The garments were either lost, destroyed or ssmpiy not -

taken into possession dunng the investigation of Whis case.

The issue presented to us is whether the evidence not pre-
served was material and exculpatory. 1f so, the failure o pre-
serve the evidence violates due process withou the necessity of
showing the reasons for irts unavailability, The burden of show-
ing materiality and exculpatory nature of the evidence resis on

M. CHief Justice Jons Moaweray voleniarily disgualified Bimsedl and
tach no part in this decivion. The Goscroor, pursuant 1o Art, V1, § 4 ef the
Canstitueeon, descgnated Sudee Poter b Breen of the Second Judicial Divtnict 12
sit in his siead.




708 Stale v. Havas 195 Nev.

the defense, Hale v. State, 230 N.E_2d 432 (Ind. 1967); State v,
Hornbeak, 559 P,.2d 385 {(Kan. 1977); State v, Craig, 545 P.2d
£492 {Mont. 1976),

In Wallace v. State, 88 Nev. 539, 501 P.2d 1036 {1972), we
reversed a conviction when the prosccution intentionally faited
to disciose a psychiatrist’s report. There we foliowed Brady v,
Maryland, 373 .5, §3, 87 (1963). in holding that when the
prosceution withholds exculpatory evidence, due process is vio-
tated regardless of the motive of 1the proseruior.

Respondent contends that he would have used the garments
10 show lack of force, The garments, says respendent, must
have been torn to have been removed i the manney claimed by
the victim. The position of the prosecution is that since a show-
ing of physical force is not necessary 1o complete the act of
farcible rape (Dingkens v. State, 92 Nev. 74, 77, 546 P.2g 228,
230 (19761, but only thar the act was commitied against the
vietim's will, the garments are not material. Furthermore,
claims the prosecuior, the victim has already tesyified thai the
clething was not torn and, therefore. ils presence would be
cumulative.

The crime of rape is raredy perpetrated in the prescnce of
witnesses other than the defendant and the victitm and great
reliance must be placed on the testimony of the victim, and, if
given, the defendant. Thus, the presence or ahsence of other
evidence which would supporr or refute the testimony of the
involved pariies has the potential for great sipnificance.

See for example, Davis v. Pitchess, 388 F.Supp. 105
{(C.2.Cal. 1974), where the court held the presence of vaginal
smears on the victim's underpanis (0 be highly refevant 1o the
euilt or innocence of the defendant. And see Srate v, Wrighl,
557 P.2d 1 (Wash. 1976), which delermined that the preserva-
tion of cloviving of a murder victim was immediately refated 1o
the very eaistence of the alleged homicide. The couvrt thercin
teversed a conviciion o the grovad that there was a reasonable
possibility that the destroved evidence was material to the gaily
or innocenge of the defendant.
jHeadnowe 34

G ihese facis, we beliove a rape vicum’s underpanis are so
related (o the commission of the erime and that their preserva.
tion has such potential relevance 10 the puilt or innocence of an
accused that a further showing i3 unnccessary. See United
States v. Bryant, 43% F.2d 642 (D.C.Cir. 197i). The prose-
cution should have acquired and preserved the underpants in
question.

O, 1979) State v, Havas 9

This does not place an unduce burden on the prosecution for
preservation of this type of evidence. In an appropriate case,
where the prosceuior seeks (o dispose of such evidence, the (rial
court can be petitioned, with notice to the defense, to deter-
miae a course of action cogsisient with the irteresss of the par-
ties.

The judement appealed From is affirmed.

THompsoN and Maxoukian, )., concur,

GunnERSON, I, concufring:

1 concur o the result, but desire to add a2 comment.

When this Case first came belore us, in regard 10 2 pretrial
habeas application. there was serious doubt whether the State
had presented any evidence at all, justi{lying a prosecution for
forcible rape. See Siate v. Havas, 91 Nev, 611, S30 P.2d 1060
(1975}, lndeed, on this ssue. members of the court were
divided in opinian, although our established practice has been
exiremely {fberal ain uphoiding determinacuons of probabie
catise, whether made by magistrates or by grand juries. Sve, for
exernfe Eranklin v, State, §9Nev, 382, 513 P 2d 125211973).

It should be noted, therelore, that the factual delermination
now unider review, d.e. the district court™s finding (hat the Toss
of the underpants was prejudicial, came in a case in which the
ableged vietim's 1estimony was isell guite ambigoous an the
issue of force, and subject to serious challenge coneerning
the manner e crime assertedly oocurred.

In thiv context. the district court's finding cannot be Held
crroneous as a matier of law.

Batien, 1., dissenting:

Erespectfully dissent from the opimon filed by the majoriiy.
Victor Havas was charged with rape as a result of events
occurnny it February., 1975, Evidence was introduced a1 bhis
prefiminary hearing thal Havas mierviewed a young woman
for o job at ine Courtesy RY Center and a3 a part of the inter-
view forced Tier to have sexuai inlercourse with him. On appeal
frem the granting of a petitien for habeas corpus we found that
there was suthiciom evidence presented (o support the informa-
tion.' State v. Havas, Yt Nev. 611, 540 P.2d 1060 (1975).

The young womasn testified at 1he preliminary examination

‘From the record i1 appeats that 1he clolliing was nol pradaced at 1he pre-
fminary examisation and, thus, the same esidenee cuists mow a5 oxiseed at the
lime of that onijon.

AA2149



S 00 =3 & v & M =

[ =B - B - ) B I N B - T N S S o T T e N Y Gy T ™ Ty o
gwummgmw-—lcmmqmm.&wuuc.

30

31
32

ROBERT J. MIQER ‘

DISTRICT ATTORNEY
Clark County Courthouse
Las Vegas, Nevada 89155

CASE NO. € 65500
FiLED
oeelp 3seth H

AT B0WUNAN

, ié‘fR’K f"‘ ) t

T e

DEPT. NO. VIII

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR 'THE COUNTY OF CLARK

* % * K
THE STATE OF NEVADA, )]
PlaintifF, 3
V5. ) STATE'S QRPOSITION TO DEFENDANT'S
SECOND MOTION TO DISMISS COUNT IV,
BPOBBY LEWIS, ¥ SEXUAL ASSAULT WITH USE OF A
i DEADLY WEAPON
Defendant. )

COMES NOW, The State of Nevada, by ROBERT J. MILLER, Clark
County District Attorney, by and through ROBERTA J. O'NEALE,
beputy, and files this Opwosition to Defendant's Second Motion to
nismiss Court IV, in the abhove entitlied action.

This Opposition is made and based upon all the papers,
files and pleadings on file in this action, together with argu-
ment as may be deemed necessary hy the Court.

DATED this 25th day of October, 1984,

Respectfully submitted,

ROBERT J. MILLER
DISTRICT ATTORNEY

By: -
ROBERTA J. QO'NEALE
Deputy District Attorney
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POINTS AND AUTHORITIES

I.
FACTS

The State would note that the trial date in this matter is

set for November 5, 1984 (the fourth trial date set in this matten).

This is the Defendant's second Motion to Dismiss Count IV. The
first was filed August 31, 1984. The State's response was filed
Septembers, 1984, and the matter argued September 10, 1984,
pefendant's Motion was denied on that same date. This current
Motion was filed October 24, 1984.

On Auvgust 13, 1984, the case went to jury trial, which
trial was declared a mistrial on August 16, 1984, when the jury
became hopelessly deadlocked due to one jurcr who basically
violated his juror's sath. {The other 11 jurors wished to convicet
the defendant}. Not once before or during the trial, despite the
fact that both the discovery and the testimony showed nho under-
garments were taken from the victim, did the defendant make a
metion, either verbally or written, to dismiss Count IV on that
basis,

Specifically, as to the alleged "undergarients”, the State
would also refer this Court to the victim's Statement, attached
to Defendant's Maotion as Exhibit "A", wherein the victim, Virgie
Jimmerson, states as follows:

e still had the qun and . . . he told me to
take my panties ¢ft and I 4id because I was
atraid, he said if I didn't do it he would
blow my head off because he had nothing else
to loaose".

IT.
ARGUMENT

A. THIS MOTIONM IS NOT TIMELY MADE.

First, this Motion has been filed less than 15 days before

trial. Second, this Motion was never filed during or before the

_-2_.
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first trial held in this matter. Again, it was aprarent from the
discovery provided to the Defendant, then and now, and from the
restimony, that the victim's undergarments had not been preserved.
Rather than repeat its argument again, the State would refer this
court to the State's response to the Defendant's previous Motion
to Dismiss filed September &, 1984, for the facts, authorities
and arguments on this point. It should also be noted that this
Motion has been made and denied before. Alsc, this trial was
continued on September 10, 1984, on defense' Motion, over the
State's protest, so that the Defendant could file additicnal pre-
trial Motions, giving the Defendant about eight weeks to take care
of such matters before trial.

B. BECAUSE THE DEFENDANT FAILS TO SHOW PREJUDICE

BY THE "LOSS" OF EVIDENCE, DISMISSAL OF COUNT 1V
T5 NOT WARRANTED.

First, since the law concerning these matters is guoted
and discussed at length in the State's previous respouse filed
September 6, 1984, the State would respectfully refer the Court
to the Points and Authorities in that matter.

However, in this Motion, the Defendant relies entirely on

state v, Havas, 95 Nev. 706, 601 P.2d. 1197 (1979). Firstly, the

case at bar can be distinguished on its facts from Havas. 1In the
case at bar, the Defendant alleges: "It is the contention of the
defense that the defense would have used the garments to show
1ack of force." Defendant®s Brief, p. 3, 11, 1-2. This is the
precise position of the Defendant in Havas. Id, at p. 708. But
in Havas, the victim's testimony was "ambiguous on the issue of
force." (Id. at p. 7089, Gunderson, J. cencurring} and the Defendq
ant contended that the garments "must have been torn to have been
removed in the manner claimed by the victim.” Id., at p. 708.

In the case at bar, there is no ambiguity in the victim's testi-
mony as to the issue of “force”. Physical ferce, such as that in

Havas, was not present. The victim complied because the Diafendant

_3.-
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had a gun and said he would blow her head off -- that's not

ambiguous, that's against her will! Fear and a weapon were used,

not brute strength. Alsc, the victim herself took off the pantie
they weren't torn off of her. Thus, the panties would clearly
shaw no evidence of force, nor, unlike Havas, could they reason-
ably be expected to show force.

What the Defendant hasn't brought to this Court's attention
is that HAVAS has been strictly limited to its own Special facts

by the Nevada Supreme Court. See, Deere v. State, 100 Nev. Adv.

Op., 121 (1984}, attached hercte as Exhibit "1". In that case,
as in the case at bar, the Defendant "appears to argue that Havas
states a per sSe rule that a rape victim's undergarments are
always material and potentially exculpatory evidence, at least
where the garments are allegedly removed by force." Id. But the
Court holds in Deere: "This interpretation of Havas is erronegus”,
The Court goe$ on to further hold:

"That decision [Havas] does not state a

per se rule, and does not alter or detract

from the general rule set forth in Boggs.

The materiality and potentially exculpatory

character of lost or destroved cvidence must

be determined on an ad hoc basis on the facts

of each particular case. Any language to the

contrary in the Havas majority ominion is

hereby disapproved., Id. [Emphasis added.]

In Deere, the victim alleged that the undergarment had been
torn and the blouse slashed with @ knife during the sexual assaults.
The State apparently did not inmpound and preserve the blouse and
undergarment of the victim, The Supreme Court found that a Motion
to Dismiss based on this failure to preserve evidence was properly
denied. That casc 1s an e¢ven stronger case for the defense than

the case at bar because of the obvious evidentiary value of the

-
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items that were not preserved in Deere. The Court in Deere cites
the general rule in this area:
"when an accused seeks dismissal for the
State's good-faith loss or destruction of
material evidence, he or she must show
prejudice flowing from the unavailability
of the evidence. To establish prejudice,
the accused must 'make some showing that
it could be reasconably anticipated that
the evidence sought would be exculpatory.'
Boggs v. State, 95 Nev. 859, 604 P,2d 107,
108 (1979). See, Crockett v. State, 95 Nev.

859, 603 P,2d 107 (1979)." Deere v. State,

supra, at p. 2.

As in Deere, the victim's testimony was not ambiguous and
was amply corroborated. For the victim's testimony, see her statel
ment provided by the Defendant., As to corroboration, there are
photographs of the rather unpleasant scene of the crime and as
noted in the previous briel in this matter, five other persons
testified as to the victim's forcible removal at gqunpoint from
her home and as to the Defendant's forcible entry into that home,
Additionally, the Defendant admitted to the police that he used a
weapoen, a ".22", not a shotgun, according to him. Furthermore,
as required by Deere, and Bogys, etc., the Defendant has not
established preiudice because he has made no showing that it can
be reasonably anticipated that these underyarments would be
exculpatory. Since the victim removed the garment herself, no
tears could be expected and untorn panties could only corroborate
her testimony. And according to the Defendant's reasoning, torn
panties would show force. Neither finding would be exculpatory.
avays
/7
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Therefore, pursuant to Deerg, the cases cited therein, and
pursuant to the Points and Authorities cited in the present
State's brief and the State's prior brief on the same subject, the
state would respectfully request that the Defendani's Motion to

pismiss Count IV be dismissed.

Respectfully submitted,

ROBERT J. MILLER
RISTRICYT ATTORNEY

-

By:

ROGERTA J. € NEALE
Deputy District Attorney

RECEIPT of a_copy of the foregoing Opposition is hereby
acknowledged this e day of October, 1984.

LYNN R. SHOEN, ESQ.

ney for Defendant
228 South Fourch Street, lst f1
Las Vegas, Navada 89101

cor
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LLOYD RICHARD DEERE,

vs.

THE STATE

IN THE SUPREME CQOURT OF THE STATE OF KEVADA

Wo. 14893

FILED
0CT4 1934

T A CLERK CF SUFICHME COURT
{

appellant,

OF NEVADA,

Respondent.

)
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)

offenses,

Appeal from judgment of conviction of multiple felony

Eighth Judicial District Court, Clark County; John

F. Mendoza, Judge.
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PER CURIAN

kidnapped,

[

Affirmed.

Marc D. Risman, Las Vegas,
for appellant..

Brian McKay, Attorney General,

Carson City; Robert Miller,
District Attorney, and James
Tufteland, Deputy District

Attorney, Clark County,
for Respondent.

CPINIOWN

T
In August of 1982, appellant Lloyd Richard Deere

beat, bandcufied and sexuelly assavlted a Las Vegas

prostitute. He was convicted of one count each of first cecree

kidrapping and pattery with intent to ceommit a c¢rime, and four

z sexual assault., On  appeal, he raises eleven

assignments of error. We coaclude thoet appellant has failed to

demonstrate projudicial errcr, and afiirm.

EXHIBIT "1~
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Appellant's principal contention is that the district
court erred by denying a /motion to dismiss based on the
state's allegedly negligent £failure to impound and preserve
material and potentially exculpetory evidence, nanrely the
biouse and undergarment of the victim. According teo the

victim's testimony, the undergarment had been torn and the

blouse slashed with a knife during the sexual assaults,

Appellant argued in his motion that the evidence would have
been exculpatory on the issue of the use of force or a weapon
during the assaults. He based his motion primarily on our.
decision in State v. Havas, 5 Hovy, 706, 601 p.2d 13187 (1i4¢79.,

in which a majority o¢f this Ceourt upheld dismissal of a

forcible rape charge because o©f the st¢ie's negligent fallure
to obtain and preserve the victim's undergarments, which were
considered material and potentlally exculpatory on the issue

of the use of Iorce.

We are persuadecd thet the motion_to dismiss was
properly denied. The general rule in this area is well settled.
When an accused seeks dismissal for the state's good-faith
loss or destruction of material evidepce, he or she must show
prejudice flowing from the unavailability of the evidence. To
establish prejudice, the accused must make "some showing that
it could be reasonebly anticipated that the evidence sought

. i would be exculpatory.” Boggs v, Srate, 95 HNev. 911, 912, 604

P.2¢ 107, 108 {1979). See Crockett v, State, 95 Nev. 859, 603

pP.2d 1¢78 1079, From cur roviesw of the record, we& have
concluded that appellant cannos demonctraze  that it was

reasonaizly likely that the losc evidsrnca weould have exculpated

him; he thus cannot maxe the reguisive showing of prejudice,

Accerdingly, the rmuiien Lo vowmaor owas properly denLod, and
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Nothing™ in Havas compels & c¢ontrary result. Havas

was decided on its own facts, which are readily distinguishable
from thosze of this case. The Havas majority's ruling hinged on
the reasoning that the victim's undergarments were potentially
exculpatory because her testimony on the use of force was not
only ambiguous, but "subject to serious challenge concerning
the manner the crime assertedly occurred." 95 Nev. at 709, 601
p.2d at L198 {Gundersocn, J., concurring). The underpinnings of
the Havas majority's ruling are simply not present in the case
bhefore wus, wherein the victim's testimony was not ambiguous
and was amply corroborated by cther tescimony and by physical
evidence.

appellant appears to argue that Havas states a per

! C .
se rule that a rape victim's undergarments are always material

and potentially exculpatory evidence, at least where the
garments ara allegedly removed by force. This interpretztion
of Havas is erropeous. That decision deces noy state a EEﬁ se
rule, énd does not alter or detract from the general rule as
set forth in Boggs. The materiality and potentially exculpatory
characrer of leost or destroyed evidence must be determined on
an ad hoc basis on the f[facts of each particular case. Any
language <o the contrary in the Havas majority opinion is
nereby disapproved.

e have considered appellant's remaining assignments
of errer, and have concluded that they are either without

merit or do not warrant rcversal. Accordingly, the judgment of

Hang }\7.
gébﬁv-tw-aLJMH ST

?ézgzipr é:;?

ol 2T
Mowbray

convichtien is affirmed.

Attost: ATull, true and Correct Copy.
Judith Fountain, lerkel the Susreme Celnfice rar;
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I ROBERT J. an'n 0
' S DISTRICT ATTONNEY
' Clark County Courthouse
Las Vegas, Nevada 89155

CASE NO. C 65500 — FILED IN OPEN COURT -

AN .
DEPT. NO, VIII £ “ﬁﬂﬁmby__ﬂ_lgdji
. LDRgTA BOWMAN, CLERK

\ ] ﬁ,{z Doty

"IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

* & % %
THE STATE OF NEVADA, y
Plaintiff, )
Vs, ) TRIAL MEMORANDUM
BOBBY LEWIS, }
Defendant. }
FACTS

The Defendant herein is, among other charges, charaged

with 1° Xidnap With Use of a Deadly Weapon {(Count II) and Sexual

.Assault With Use of a Deadly Weanon (Court IV_ as to victim,

19 Virgie Jimmerscn. Count IV alleges an act of ordinary inter-

20 course. It came out during the first trial in this matter that
another uncharced act of sexual assault occcurred at the same

22 time and location, an act of Fellatio.

The victim, Virgie Jimmerson, has alse indicated to the
Fﬁﬂ€ ':- 24 police in her statement attached hereto as Exhibit "1", that the
o 25 pefendant previously attempted to take her away forcibly and has
26 used weapons in those incidents and has caused injury on two of
27 those occasions, one to the victim and once to an innocent by~
28 stander., Attached heretc as Exhibits "2", "3" and "4", resnect-
ively, are the victim's written statements given to the wvolice
30 as to cach of those incidents dene at the time of the incidents.
31 It should be noted, however, as to the shooting of the owner of
32 the Brown Bomber on Qctober 11, 1982, the Defendant was found not

f,;e.i
faky
4 !

"
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guilty of the Attempt Murder and Battery with a Deadly Weanron,
that is, not guilty of intentionally shooting the victim, Otis
Brown. The Defendant was not charged with the kidnanning of
virgie Jimmerson; although that is what occurred when he ramoved
her at gunpoint from the Brown Bomber Pocl Hall. what is alse
not indicated in Virgie Jimmerson's statement concerning that
event, is that before the Defendant turned himself in, he sexually
assaulted Virginie Jimmerson on that occasion as well, again in
an abandoned or unoccupied apartment. Ms. Jimmerson indicates
she was too frightened and embarrassed to tell the molice what
had occurred to her,
ARGUMENT

Because, as 1s indicated by the Preliminary Hearing
Transcript and Exhibit "1", the Defendant and the victim, viraie
Jimmerson, are ex boyfriend/girlfriend, the issue of the Defend-
ant's intent, motive, and the absence of mistake comes into
guestion. As well, the victim's consent or lack of such, is
clearly at issue at trial. Both the Kidnapping and the Sexual
Assault must be "against her will." It is the State's contention
that this was not a friendly date where the victim went out
willingly with the Defendant and willingly had sex with him., The
State requests that the victim be able to testify to the Jury
concerning the previous incidents where the Defendant committed
violent acts when she resisted complying with his demands.
Purthermore, the other kidnap victim, Shirley Cooper, was aware
of the Defendant's prior vielent acts, and thus the issue of her
consent was affected as well.

NRS 48.045(2) provides:

v"pyidence of other crimes, wWrongs or acts is

not admissible to vrove the character of a mersen in

order to show that he acted in conformity therewith,

Tt may, however, be admissible fo; othgr purooeses,

guch as proof of motive, copportunity. intent,

preparation, plan, knowledge, identity, or absence of
mistake or accident.”

(gEmphasis added)

—-2-
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The Court must weigh the probative value of such teostimony as

that abave against its prejudicial effect. Elsbury v. State, 90

Nev, 50, 52-53, 518 P.2ad 599 {1974),
The State would argue that evidence of these prior inci-
dents are relevant to the befendant's motive, his intent, and the

absence of mistake. In Wallin v. State, 93 Nev. 10 (1977}, the

pefendant was charged with Battery with Substantial Bodily Harm
for inserting his clenched fist into his wife's rectum. At
trial the victim testified as to previous episodes of a like
nature with the Defendant and the Suovreme Court held that under
NRS 48.045, such evidence was admissible because it was relevant
to his intent,

As noted above, the viectim's consent is a crucial issue
in this case, and as the Nevada Supreme Court has stated: "The
crucial guestion in determining if a sexual assault has occurred
is whether the act is committed without the consent of the

victim, {cite omitted} and the intent of the accused is relevant

to the issue of consent or lack thereof." Williama v. State, 95

Nev. B30, 833, 603 P.2d 694 (1979}, And in McMichael v. State,

94 Nev, 184, 188, 577 P.2d 398 (1978}, our Court in an Infamcus
Crime Against Nature csse, found that the Defendant's intent wasg
placed in issue by his not guilty plea. The Court then upheld
the admission of other incidents or oral cenulation between the
same victim prior and subsoquent to the charged act. The crounds
for admissibility were intent or absence of mistake or accident.

considering the Defendant's prior threats of violence to
the victim as well, sce Exhibit "4" and Exhibit “5", it is

interesting to note Solorzane v, State, 92 Nev. 144, 145, 546 P. 2«

129% {1976), wherein evidence that the Defendant had threatened
the victims numerous times prior to the charged Battery With
Intent to Kill was ruled to be admissible because it was relevant

to intent under 48.045(2}).
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Basically, it is the State's argument, that the victim
complied with Defendant's demands because of fear of the weapon
and her very real fear, based on her past experiencas with the
pefendant, that he would carry out his threats of violence.
gince the defense has argued at the previous trial that the
vietim had numercus opportunities to leave the Defendant's
presence and didn't, this is evidence that is very important and
relevant to consent which is also related to the intent of the
Defendant. This evidence makes much more clear the intent

behind the Defendant's threats which caused both victims to aa

with him against their will and which caused the victim, Virgi:%%ri

Jimmerson, to submit to Sexual acts against her will. This evi~

-

dence also helms to show that the Defendant was making no mistake

_this was no joke. It goes to motive -- it helps show his

jealousness, his possSessiveness towards VirgL;gE Jimmerson; his
tendency to continue the relationship when she did not desire it
and to use forece and vieclence to enforce his will uwon her.

The uncharged act of Sexual Assault, the act of Fellatio,

which occurred at the same time and vlace as the charged act, is

admissible, not only under 48.045(2), but more specifically under

the rationale of Allan v, State, 92 Wev. 318, 549 p.2d 1402 (1974

In that case, the Defendant argued that it was error to allow
testimony concerning uncharged acts of fellatic with two young
boys and the Defendant other than the sole act with which he was
charged, At p. 320, the Nevada Supreme Court stated:

"we do not agree. The testimony regarding
the additional acts of fellatio, as well as the act
of masturbation, wae admissible as part of the res
gestae of the crime charged. Testimony regarding
such acts is admissible because the acts compleate
the story of the crime charged by provina the
immediate context of happenings near in time and
place. Such evidence has been characterized as the
same transaction or the res gestae.”

rurther, when considering both the additional act of

sexual assault occurring during the "same transaction” as the

-
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charged ocne, and the prior sexual assault of the victim by the
pefendant, it should be noted that our Court has sald:

"Moreover, in sex crimes generally a more
liberal judicial attitude exists in admitting
prior and subseguent proscribed sexual conducts.
See 77 ALR 2d 841." McgMichael v. State, supra,
p. 189.

WHEREFORE, the State respectfully urues that this Honor-
able Court permit VIRGIE JIMMERSON to testify as to the Defend-
ant's prior vicolent acts and viclent threats which occurred to he
or in her presence and as to any other acts of Sexual assault
that cccurred during the "same transaction” as the presently
charged one.

DATED this 5th day of November, 1984.

Respectfully submitted,

ROBERT J. MILLER
RISTRICT ATTORNEY

BERTA J. TMEALE
Deputy Digtrict Attorney

By:
R

RECEIPT of a copy of the foregoing Trial Memorandum is

hereby acknowledged this 5th day of Novanmber, 1984,

LYNN R. SHQEN, ESQ.

By: -fj,g?ﬁ,,g/.-f\/j,éa&r/
~RE to¥ney Lor Defendant

" 228°5. 4th Street. lst Floor
LzZs Vegas, Nevada 89101
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CITY OF NORTH LAS VEGAS
POLICE DEPARTMENT
1301 E. LAKE MEAD BLVD. 84-177

I, Virgie Lee Jimmerson . am not under arrest for, nor am [ being detained for any criminal

offenses concerning the events I am about to make known to Det. R. L. King #321

Without being accused of or questioned about any criminal offenses regarding the facts I am about to state, I volunteer
the following information of my own free will, for whatever purposes it may serve. '

Iam _41 years of age, and I live ay__ » NLV  (642-7557)

Q: Ms. Jimmarson, would you tell me in your own words what has occurred
starting from about 2:00AM this morning and about 1:45PM thié"a'f.fé'rno—aoh-'

when you were dropped off at your home by Bobby Lewis ?

A: Last night Bobby busted through the living room side window while
I was sleeping and he called Shirley {my sister) out of her room then
he told her to bring her old man (Willie Stevenson) out of the room to.
All the noise woke me up and I loocked down the hall and he was standing
there in the hallwa:} with a sawed~off shotgun. Then Bobby came down to
‘the room where I was and told Shirley that she was going to take me and

Bobby over to his house.
{I: Did he say this in a way that you and your sister felt threatened?

A: Yes, he was pushing me and he had that gun and he said he didn't

" want to hurt anybody but he would if we didn't do as he said. Then
BShirley drove me and Bobby over to his house. When we got there he
told her to get out too and said that she was qoing with us. He thought
someone called the police from the house and he wanted to make sure
that they weren't following him before he would let her go. Then after
he made sure the police wasn't around he let her go and took me in the
house which is an old empty apartment near Van Buren Street where he
stays. He still had the gun and there was an old raggeddy mattress
there and he made me get down on the mattress with him and he told me
to take my panties off and I did because I was afraid, he said if I
didn't do it he would blow my head off because he had nothing else to

' have read each page of this statement consisting of 3

pags(s), each page of which bears my signatwre, and

corrections, if any, bear my initials, and I certify that the facts contained herein are true and correct.

| Dated at NLVPD 1515 hours  this 6th day of _ January o B4
L] ( Fi a4

| WITNESS: /( Clsitne 72 %%/Mz v rort 000

. - TN | Signature” of person giving voluntary siatement

| WITNESS: PPN a 4w

LF?"T‘ 044 (32T % EXHBIT 1
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C PGLICE OEPARTMENT
. _ City of North Lus Vegas

1361 E. Laks Mead Bivd, 84-177

. Dasp 1-6-84 Page No. 2
STATEMENT gF: Virgie Jimmerson

" loose. HRe then had sex with me, and he cape, After he had sex with
me he just laid there and talked to ’;Zu_aqd kept the gun in his hand -
sayiﬁg'hé was going té kill me becaﬁse he didn't want ﬁe tolbél;igﬂ‘
amother man and that he had nothing to live fer. He talked me to
sleep until about nine or ten o’clock this morning when we went over
to some lady's house he knows, I don’t know her name or nothing but it
was an apartment somewhere in the projects. He called my sister and
asked her if she called the poliée or anything and he made tell my
sister that I wanted to be with him and. stuff, but the only reason I
was telling her that was because he still had the gun on me. He told
her to call the police and drop the charges because if she didn't he
was going to kill me like he told her last night. We were at this
lady's house the whole time he Qas making the phone calls to my sister
and to you all. The lady didn't know anything was wrong because he
kept the gun under this big ole coat he was wearing, and she was in
another room during the time he was calling. I was afraid to tell her
anything and he had her believing that everything was ok between the
two of us. I was scared to that she might have told him since they
were friends and everything and if she told him he may have pulled it
out and shot me right there, so I really didn't trust her to tell her
Qhat was happening. Then after he talked to you about getting a cab
and taking me home we left the lady's apartment and went to some old

man's apartment and he asked him if he would keep the gun for him and

he handed to him and said he would be back to get it latter on. We

.1eft and went over to where he stays and caught a ride with the guy
who brought me home. The guy didn't act like he knew what was going

on only just giving me a ride home. That's about it.

Q: Were you in fear for your life during this entire incident ?

A: Yes, I sure was, he's capable of doing anything.

I ed st
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: Cao .- . POLICE “DEPARTMENT -

City of North Las Vegn
1301 E. Lyke Mead Bivd. 84-177

Dats 1-6-84 Page No. 3

STATEMENT gF: Virgie Jimmerson

Qi Why didn't you make some attempt to either get away from him or

to let someone know what was happening during all this ?

A: He wouldn't let me, he was always right beside of me and would
never leave my side. I may have been able Lo when I fell asleep but
wvhen I woke up he was already awake too,

Q: Would you describe the gun Bobby had for me ?

A: It was long type gun that looked like it was sawed off and it had

some white tape on the handle where someone had sawed it off at the
; _ back of it, I'm not familiar with guns to say what kind it was or

anything.

Q: How long have you known Bobby Lewis and has he ever done anything

.1ike this before ?

A I've known him about a year, we used to go together but we been
‘broke up a couple of months. Before Christmas he shot up into another
ladies house trying to make me come out Of there. Because I didn't
want to see him then either. He got arrested then by Metro. About a
year ago he shot a guy's eye out at the Brown Bomber because I wouldn't

leave with him then. He used a pistol that time.
0: 1Is there anything else you would like to add ?

" A: That's about it except this scar on the left side of my face, he
did that with a little razor thing on a key-chain because I wouldn't
. leave with him then, I reported that to Metro downtown but nothing

 happened. I do want to prosecute and go to court.

e gl o g

o g
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT pRNO, EZ2-T 317 ?
TvpE criMe £ATT Movd or .
DATE OCCURRED _____ "’ LOCATIONOF LT e
TIME OCCURRED _ 230 A s _ OCCURRENCE €76 H. . =2T. Las Uc?ﬁﬁ. 'i
Virgie Lee Jimmerson 40
, , am years of age, e
. home phone non
. and my address is Las Vegas, Nevada none
bus, phone

; JImmerson was in the bar visiting with her daughter, Tina Washington, when Bobby

'Lewia came into the bar, The Brown Bummer Pool Hall, Lewis used to be an old

_'boyfriend of Jimmersons.; Lewis approached Jimmerson and wanted té talk. to her,

'-I‘When Jimmerson refued to spea}c with him, lewis got up and she went to the coo}cing

}area. She saw Lewis go to the cash register where Otis Brown, the owner of the .

.2o00l hall, was counting the money. Lewis and Brown were talking in a mutual mannes:

3 The next thing Jimmerson heard was a shot. Brown fell to the floor*and rolled ove:

JImmerson saw a .gqun in Lewis' right hand. the described the gun as being small,

Lewis then went to the cooking area and forcibly tobk Jimmerson out the front door.

‘ALl this time Lewis still had the gqun in his hand. lewis and Jimmerson walked

avound the desert area and talked about Lewis turning himself in. They both

walked to City Hall, Plaza desk, where Lewis turned himself in. Leéwis’told: Jin-

‘merson: that the only reason he shot Brown was that he was afraid that she was

going to stay with Brown and not come back to him,

| have read this statement conmstmg of __Lpagc {s) and | affirm 1o the truth and accuracy of the facts
contained herein. __" . . e

This statement was completed at {[ocatlon) Cory Axs.
on the /77 _day of mfe o5 8s @BM),]Q g -

{
/\ I
WITNESS Q/

Ignature-#r person givi nury s ment
WITNESS ﬁ.jﬁ%_ﬁ__ T ‘ OEK_
EXNIBIT 3

LVMPFD 38 (12:78)
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o LAgEt. METROPOLITAN POLICE DE’R‘ENT

o VOLUNTARY STATEMENT DR NO. 82-83179
TYPE CRIME ATTEMFT MURDER

|l

DATE OCCURRED _ 203182 LOCATION OF
' R 5
TIME OCCURRED __AFEROX. 2300HRSH - ,RRENCE
SURLESTENA WASHINGTON Lam 2% years of age, DOB .58
- home phone_£42-1308
and my address is e _, LAS VEGAS, NEYADS
bus. phone 648-9899

This 15 a statement being taken at the LAS VEGAS METROPOLITAN POLICE DEPARTM™E}

Detective Bureau on 10-11-82 at 2330 hours.

I came to wvork at the BROWN BOMBER POOL HALL, located at 616 North H

Streat, at 12 Hoon, this being October 11, 1982. My mocther VIRGIE

JIMMERSON came to work with me and sat around. The owner of the place

was also working all day with we. His name if OTIS BROWN. About 10:45

PM tonight a friend of my mother's who she has known for lass than a

year and had been living togecher off and on, BOBEBY LEWIS, Black Male,

approximately 35 years of age, 5'7", about 190 pounds, having short

afro hair, clean shaven, came in. He was wearing a black waist length

Yacket, blue slacks., He started grabbing wy mother’'s arm and wancing

to have her go with him snd she did not want to go. This argumeat went

on for a liccle while, I told BOBBY to turn my mocher locse and he said

it was ncne of my business and I sald it was and my mother said it was.

At this time, OTI1S BROWN, the owner, was waiting on a customer and

| have read this statement consisting of _....7___..page {s) and 1 affirm 10 the truth and accuracy of the facts
contained herein. - .

This statement was completed at (focation) -D_L'f'&'-e e e Bu@epn
on the /{} day of e AL AB0 (AM/PM), 19__.8'?‘

» . . . " .
wiTnESS D6 W BL . AL OAN et en]
\‘__S ndture of person giving voluniary stateigent :

WITNESS

LvMPFD of (12-74)

AA2171




L e |

A [

7 becE ) @ ® : e §# B82-83179

SECIN Y e LUNTARY STATEMENT OF:

a SURLESTENA WASHINGTON

my mother and BOBBY were at the counter also. The next thing I knew
BOBBY came out with a gun. It was a black gun and BOBBY LEWIS Zired
one shot and it hit OTIS BROWY,  After he was shot he fell behind the
counter. 1 ran out by my car in the front parking lot. I did not

see BOBBY or my mother leave the bar but they did because they weren't
there when I went back in. BOBBY LEWIS does not have a car. I don't
know how they left unless they leftr in a friends car. I went baeck in
the bar a short time later and the police and ambulance were there

and this deteccivelbroughr me to the station where I gave this statement.
Prior te coming here I took the detective and showed them where BOBBY
. LEWIS lives, This is all I know.

Statement concluded é: 2355 hours on the same date, same persons
present, being the witness, DETECTIVE N. METZ, and STENOGRAPHER

IRENE EOTHAK,

WITNESS: 'T,L:_JT \‘)\‘i\;— szcnzn:q.}\\p7f-~sv’cex{;ﬁ L5 ey Qo

v

WITNESS :

AA2172
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT DR NO. yj’ « $IV2¢

TYPE CRIMEZLLNTZ 70 Coror
Shoorals pupd Pcc. Great i

. oateoccurrep £Z-F 8T LoCATION OF
57 TIME OCCURRED LZ e _ occurrence 827 Gy
:'.I, _ T
o, M'ﬂé"‘" Jimmense jam _ L yearsofage, | Lyz-282a
' Z home phone €77 /&
o and my address is _wco e e e |
= hus. phone <27

B T tess opven g7 Lesry Keas [(Huser A7
Lo T O 7? WAL A sl NI e X o Al
o porudd AP LET L L
BoBdv  TDlct Atz Tl Ll popely’  SASror

SHE N TE A S NSV I pereiy PR FErE
Dpept T A ped  SwE LT LS A AECk o
& Foed Bl T zents Lot 7B TE  STTR
T et PF T tasarare S S Copeprs”
g fixedl pa wP et 7oK e 70 27
S &7 S T Emedds TRix B R fAErd
L pers  #Z A PRecwds fogss [ Sflopr oI5
s s od  BossY  jcaed ov Tt
dook ovd ot  Elizg  TEET e i
p  come  pa7l  EZrin cw it e O g AE
/é:ﬁ} ﬁpq?" Fm 57 WISz TES E 2 ER T L

I have read this statement cansisting of _.z_..page (s) and 1 affirm to the truth and accuracy of the facts
contained herein.

This statemcnt was completed at {lacation) ?ﬁ’? éz,;:,(/f

" on the day ﬂ-‘.‘.’"‘ at pﬂ‘d M),19§2_
N t ’ v
© WIIN ESS% <v:s ' : T
o natuperot persgk gIving voluntary statement

WITNESS

- ! 4
-Lvul-l;u {1a-74) E'KH[B’T "? ’
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LAS YEGAS METROPOLITAN POLICE DEPARTMENT
INCIDENT/CRIME REPORT

" Al
PAGE 3 OF (M= XE City D County SECTOR/BEAT Dok
PRCIFIC CAIME D FIELG DR .
T L L] .
THREATS TO LIFE KL aramion © 82-B6687
VICTIM'S HNAME {LAST, FIRST, MIDOLE] PIRM HAME IF BUSINEAS AKS bdZ2-130H
JIMMERSON, VIRGIE rHoNEs  BUST NORE
VICFINT ACDR a. TR TETA {1 X 4-T:1 8] TERE. CELUPATION AND BUB, FikM HAME
v ammserwns s amswney NLVN 89030 3568 NONE
o no. b.am. BEIC. FER | WY, | W7, | WAIN | AVEE [FLACE OF BIFTH WOFC T
~42 N F 15-7|190] BLK | BRN TEXAS
gﬁﬂ‘:l-ﬂ'::s“- [ [-N DAY e D.AKY TiME ATFrONTED MO PAY ym TIMK FOINMT DOF EMTHY
SINCE 10~11-83 10 o0 B2 | 1435 -
AND MO, IBNFOQRMATION

LOCATION OF OCCUMRENCE

P VIBITOR, LOCAL ADOALEL

DEFARTUMNE DATE

6lé H STREET, LVH
VEHICLE YRAR MAKE »OOY TYPL MODEL LICENIK MO, ETATK COLORN
IHPFORMATION - VISTIM
11 ornest v mace, neme reri (s} on Page 2 and plecs in box. * R - [#38
Wt ther 8 witnirss t0 the crma? Plece Nami/Addrisess on Page 2 Givictim 12 Trther It no, ptace sn X i Bax A * A
Can b dv o, in In "Susmpact Section - Pages 2 1 no, plece s X inBox B * B
Can sunact be KCSIT | EXERain W narreave, - - ifno,pimean X inBax G + | &
Can susodet be dncribed?  H 30, mpdain In “Sumpect Section™ - Page 2 Hno, plsce n X inBox D * o
Canr sumdect bu [dentiied?  EApLAN in NerTRtve, | fno,plewn XinBox E + E
Can sumect vehichs be idontified? 11 o, cecribe on Peos 7. ino,plcesn X I Bon F * | E -
DESCRIBE PROPEATY STOLEN/DAMAGED IDENTIFICATION INFO, SERIAL ND, MODEL NO, VALUE

-

J e TS B O

T 7

L am B

RETNTES V2L

posiee L '-IX, .. E =
{ - r / § ad 7’(@’ :
- % a—i - ,._",.Q,..-'.r\' ; "::-'..'.9 H -
. \ "'f /y- i e 3 i
Py S R
s / i ot )

PHOFERTY LI¥TI Deomerere DCDHTINUID GOH REVEREL

1n riolen property Urscaabis [idwntifiabla)?

DADDIYIONAL VICTIM'S INFORAMATION {FORM 407) WILL FOLLOW

I8 there significest phytical wvioencs prisent? 11 yas, describe in nnn-qn\_\

Hno,placten X inBox G + G
3.2( ,//

Is thers significent M.O. presnt? | yos, descnbe In narrative

Hno,plece s X in Baox! * ]

i no, plecy an X in Box H + H
LI No

His erminalirtics work besn performed? L] Ye

If ye1, 1.0 Specislint’s P Numtnr

OEATH D MATUNE OF INJURY/CAUSE OF DEATH WHEAE MOIFITALIZED/MOKTUARY
on
(1 B COHVEY AHCE ATTERDING FHYSICIAM/WHERE DATEI/TIME PROMNCUNCED COMOHRER il O
“ NOTIFIED L. 1" D
L 4
LA A

F.NQ. TARING ATL) |OATE:

1 Tim K

GFFICEN RECOMMENOATIONE!
C reciowur O susrenn

i NV TMAID (HFOAMATIOM

MEFORTING DFFICER(E}

LT A 1

MALID)

INEFECTHESE

D. DEISS $2367/SKACGS_£204

SUFIRVIEOR AECOMMENDATL n %COI-I.DW'UP
COMNMINTI

SUBFEND

WiLkl VICTIM FROSECUTE?Y

¥yes O wo

FUEEAVIION AFPFROVING AKFORAT

L fsweze.

COMMECTING AEFORTE - TYFL AND DR NGO,

Pone -—

LYMAD 403 [REV. S-8i)

EXUIBIT »5°
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IMCIDENTCRIME REPORT
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OR=
VLR JATA 1
ERPTIS i3 LaRsChY 1 PECEFEMTY 2¥ TPE & VALWE
ACITEmTIAL TGRAND malCLn 7 TTeITTLAAC B ’ - T
FRTEmMOTLN O LARCEMY ¥HOM & 2 o HURSLANY THIH - mUHRENCY HOYES HTC. S o
T COMMERCIAL INOT HOTELIMGTEL} PEAGQH VYEHICLE {TFMVE o JIWELRY.PFARKCIOUE METALS .
HEHTIC F M. 4 A M) O ATTEMPT T OTHER {EXP.} C CLOTMING b Funs ——
- pariEAMsrm] e e e - = o OFFICE COUISMENT rarr—
T TINE URANOWH ZLATHIICATION 2 TUE.RADIDS.CAMIRAY
—l: rocucT mevaNG T PURSCAMNATIMING r O AREZAMS —
(ETH, AF ENTHY = FAACE 3 NG FORGE [ SHOPLIFTING T OEHOM AUTNE (EXC i - -
S AUTO PARTS m AGCES.,  PARTS & ACC LSS o HouvsEp.0 SLOOE —
RGERERY O FROM ANY COIN-OPER. O #ICYCLE G CONSUMABLE COODS —_—
ROCATION TYPE WEAPOMN/ MACHINE O FROM BLOG.EAL, o RIVEITOCN vt
LoEmTteice FORCE ULED C OTHIR [XXPFLAIM] SHORLIFTING b 0O MIBCELLANEQUSD st e
B HIGHWAY ST/ |D FIREARM COINSPER. MACH] -
ALLEYS} 'e wMiFE OR CUT. TOTAL LOS 2 e
T faMMIRClaL, - IMETRUMENT CRIMER AGAINTT FERIOND
4 Ay of AERY- 1'.'! OTHER GANG. AAFE CRIMINAL HOMICIOFE ABSALLTE
ETATION ! WLAPROMN oz RAFL BY FORCE = MUNDER OR KOH- O FIHEAPM
< CHAIMSTORE ": STHOHG:ARM 6 ARRAULT MEGLIGENT 2 KHIFE OR CUTTIRG IMSTRIMENT
& RESIGUNCE 5 SIMULATED 70 RAPK: MANILAUGHTER 9 GUTHER DANGEADUS wEAFON
IANYWHERE \ ATTEMPT 2 MAMSLAUGHTLCA WY T AGCGRAVATEDR
MIRES) MEGLIGERCE -~ HET AGSRAVATID

susrLIT AT IS MUTOLG) 'MEIIDDHCE ARTFETS TG TTRRRT, C1TY. ATATY. Jie cooe)

1 | LEWIS, BOBBY | 618 VAN BUREN, LVN  NO PHONE
i’i.x_-l OESCEMNT * RAIRN | EYEN | HEIGHT WEIGHT ] AwE O D09 BUILD 1 ARREITED 1.0,

M I N + BLX | .BRN ! 5-9 190 { 33 YRS T ves P #o
IBERTIFVYING MARRS AND CHARAC Ev/CH COMPLETE DESCH. OF TOOLS DR WEAPFOH USKD
CAST SREN NELAAING

PUSFEICT {LARY, FIRST, MIDOLL} HESIDEMCE ADDRRSS (HG., STRELT, CITY. STATK, 2iF CODL]
-

2

SEN | OERCENT | HAIR T LS HEIGNT WEIGHT AGE GR 00,8 BUILD ARRESTED 1.0,
Oves Ore

TOENTIFYING MAMKE AND CHARACTERIBTICS COMPLETE DELCR, OF TOOLS OR WEAPOHN USLD

|

VEHICLE INFORMATION - SUSPECT

LAST BEAM WEARING

YRAR MAKT MDY TYPE MODEY, LICEMIE NG, STATHE COLOR | MARHE OF IDENTIFICATION
NONKE
PERSONS CONTACTED
CODE | MAME {LAST, FIART. MIDDLE) BEIT QAYTIME POIMT OF CONTACT {BORC) TIME BOMC PHONTE
W-1 BENSQON, VELDA
BARILTrMEY AR OMERS (NO., ITRELTY, CITY, STATL, TP conEl i MEX, FHONE .08 oEsc, §SEX
.o LVN l NOUWE
MRNOWLEEGE OF CVENT CIRCUMITANCED FITATEMENT | CCCURPATION AND BUSITHENE FIMM MNAME
QEATAINED
NIECE/WLTNESS |

CHOK | KAMKE [LAST, FIRST, MIDDLT] BEAT OAYTIME FOIHT OF CONTACT |ADPC) TIAL BDME FHOMK
RESIDENLCE AODALSE WO, STRECT, C1TY, STATE, TP CODE) | RES. FHONWE b.g.B. DESC, [IEX

!

HMMOWLEDGE oF EVENT CIMCIMETANCES ETATEMENT

( GFTAINED
0

HANRATIVE:, INCLUDE ELELUENTE OF CRIME AND EXPLAIN 30LVARILITY FACTOME,

OCCUPATION AND BUSINESE FIRM NAME

On the above date and time myaelf and the above suspect were at the
gool hall at 616 H Street. Suspect began shooting his gun and at one
time pointed it at me, threatening me with it, stating if I diédn't
get out he would shoot me. Police then came and he was arrested.
Suspect calls me on the phone 2 couple times every day and threatens
me over the phone staing he will "get me sooner Or later" and that

“someane, and police will not be with me all the time. ©On one incident
the above witness was present when suspect came over and threatened me.

—— | e

o evatoufriend wha T haye koowpn for aEEroximatelz 7 months.

AA2176
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- THE STATE OF NEVADA,

w5 I S - . S S R SR

B
o

=
o

e ¢
FILED

DEPARTMENT NO. VIII //: GECZI 3 2“?“‘54
r(/} .‘ ‘ |i' UI 111

e

IN THE BIGHTH JUDICIAL DISTRICT COURYT OF THE STATE OF NEVADA

CASE NO. C 65500

IN AND FOR THE COUNTY OF CLARK

Plaintiff,

MOTION FOR TRIAL
TRANSCRIP'T

V8.

BOBBY LEWIS,

Defendant.

COMES NOW the Defendant, BOBBY LEWIS, by and through his.

_attorney, LYNN R. SHOEN, ESQ., and moves this court for an QRDER

requiring a transcript to be prepared regarding his previous
trial which took place in Augusat of 1984.

This Motion is made and based upon the attached poiats

-and authorities and the pleadings and docuiments on f£ile herein..

Fespectfully aubmitted:

LYNN R. SHOEN, CHARTERED

- SHOER, £30°
First Floor
~'228 South Fourth Street
Las Vegas, Nevada 89101
Attorney for Defendant
)
1

AA2177
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NOTICE OF MOTIOH

TO: THE STATE OF NEVADA, Plaintiff: and
TO: ROBERT MILLER, ES¢., itas atforney:

PLEASE TAKE HOTICE that the undersigned will bring the

. above and foregoing Motion on for hearing in_ the above-entitled

-7
court on .}Z?Qgﬁgaoﬁfﬂkyr therizﬁgféay of ;%ﬁgzgzzﬁhz. ) 19847
r7d f’

&
v LYNM Rﬁ SHOEW, CHARTERED

S :;'_ Voo + /_,-,-'r,‘
by e gt A
L LINW R, SHOEN, ESQ.
Fifst Floor
228 South Fourth Street
Las Vegas, Nevada 89101
Attorney for Cefendant

-

POINTS AND AUTHORITIES

The trial in the case of State of Nevadas vs. Bobby Lewis
is scheduled for January 28, 1985. Previously, in August of |
1984, 2 trial was held with regard to the identical matter, and
the result was a hung jury or a mistrial.

Bobby Lewis hereby requesats that a transcript be pre-
pared of the following testimony which took place during the
Auguat, 1984 trial:

The testimony of all prosecution wit-

nesses, including Virgie Jimmerson and Shirley

Mae Cooper.

Mr., Lewis would not ask for a transcript of the testi-
mony pertaining to jury selection: opening statements, defense
witneasses or clesing arguments.

The purposme of preparing such a transcript would be that

the defense wishes to cross-examine prosecution witnesses

AA2178




regarding their prior testimony, and to impeach progecution wit-
neases regarding inconsistencies in their prior statements.

Respectful ly submitted:

KB I

LYNN R. SHOEN, CHARTERED

”#,‘q;,féz ﬁL/) &““é%éiLkﬁw/
; ESG .
st Floor
228 South Fourth Street

Las Vegas, HNevada 89101
Attorney for Defendant

R R G- S T

B R
o

RECRIPT OF COPY of the above and foregoing MOTION FCR
s

-2

TRIhL TRANSCRIPT is hereby acknowledged thxs,./'éf day of

Y?ci?ﬁubd?,/ ; 1984,

o
™ O

DISTRICT ATTORNEY

e
R

}_‘I
-

-7 /

. oy -
vy I e e
ROBERT MILLER, ESQ.
200 Sauth Third Street
Suite 700
Las Vegas, Nevada 89101
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' A
L
Dc b 3 22 PH'BY
1| case No. C 65500 g
Y- DEPARTMENT NO. YIIN B
3
4
355
: IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
- 6
C IN AND FOR THE COUNTY OF CLARK
.
8
R THE STATE OF NEVADA, )
9 )
Plaintiff, )
10 )
va. } MOTION FOR REDUCTION
il } OF BAIL OR IN THE
BOBBY LEWIS, J ALTERNAI'IVE, RELEASE
12 ) OH OWN RECOGNIZANCE
E Befendant. }
5 13 )
aj 14 COMES NOW the Defendant, BOBBY LEWLS, by and through hisa
Ky = . '
“EEEE 15| attorney, LYNN R. SHOEN, ESQ., and pursuant to NRS Chapter 178
] -
EIE%;Egg 16 respectfully moves this Court for an Drder reducing his bail, ox
o+ .
" gv *
;-Eﬁgﬁzﬁ 17 in the alternative, providing him with an Own Recognizance
20 8T h e
S200Fwa
_,fﬁgéég 18 § Release.
g fa”
"§:=g 19 This Motion im made and based upon the attached points
P
~ 20 and authorities and the pleadings and documents on file herein.
2L Respecttully submitted:
22 LYNH R. SHOENW, CHARTERED
23
24 B
350,
256 rst Floor
228 Sguth Fourth Street
26 Las Vegss, Nevada BSl01
Attorney for Uefendant
ar
28
29
50
31 fﬂ‘_‘)
,\{/32
AL 1
vy
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1 NOTICE OF MOTION
a2 TO: THE STATE OF NEVADA, Plaintiff: and
"% TO: ROBERT MILLER, ESQ., its attorpey:
4 PLEASE TAKE NOTICE that the undersigned will bring the
] above and foregoing Motion on for hearing before the above-an-
6 titled court on the ___ "/ day of G et b, , 1984, at
7 the hour of g o'clock a.m. in Department 'ﬁﬂfqof
. 8 pDistrict Court, or as soon thereafter as counsel may be heard.
i 9 LYNN R. SHOEN, CHARTERED
10
: 11
L 12
- 28 South Fourth Street
S 13 Las Vegas, Nevada 895101
E Attorney for Pefendant
" a 14
' '7.':' - POINTS AND AUTHORITIES
uEEE 15
S FACTS
neh& = ZhvE9
i i
£ §3& BOBBY LEWIS is thirty-five (35) years old and hag been a
pﬁ:;zﬁl?
.Eg §§§ resident of Las Vegas, Nevada for several years. Prior to his
wggde 18
Eﬁ@g% 19 arrest, Mr. Lewis was a porter at the Four Queens lotel and a
-
” §' 20 porter at the Royal Inn. Mr. Lewis has three (3) minor children.
' o1 BOBRY LEWIS's bail is currently set at $100,000.00.
oo BOBBY LEWIS cannot afford such a high bail.
53 The Defendant has one ptlor felony conviction. With
04 regard to case C 65500, the matter was previously submitted to
55 the triar of fact and the result was a hung jury. The case has
26 been reset for trial on September 17, 1984.
o7 PHE DEFENDANT SHOULD BE GRP.NTED A REDUCTION OF BAILL
- A Defendant has a right to be released on a reasonable
29 bail. "There can be no equal justice where the kind of treatment
30 a man gets depends on the amount of money he has." Griffin wv.
) People of the State of Illineois, 351 U.S. 12, 76 S.Ct. 585
3
(1956).
32
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NRS 178.498 addresses the factors which are to be con-
sidered when determining the amount of bail for a criminal defen-
dant. NRS 178.49B providesa, in pertinent part:

". . . . The amount thereof shall be such

as in the judgnent of the magistrate will

insure the presence of the defendant, having

due regard to:

"y, The nature and circumstances of the
offense charged;

"2, The financial ability of the defen-
dant to give bail; and

"3, The charvacter of the defendant.”

Generally, there is no hard and fast rule which can be
set down for determining the amount of bail on each criminal
charge, and each case must be governed by its own facts and cig-
cumstances. The amount of bail rests with the sound discretion

of the cosrt. See State v. Foy, 582 P.2d 281 (Kan. 1978}.

The defense submits that the nature and circumstances of
the criminal charges pending against BOBBY LEWIS are not such as
would warrant the high bail: that his fipancial status is such
that the amount of bail set at the present time is tantamount to
having no bail at all; and that BOBRY LEWIS is a law-abiding
person who will eventually be excnecated of the charges presently
pending against him, |

MRS 17B.485]1 allows the court to release the Defendant
on his own recognizance if it appears to the court that the
pefendant will appear at all times and places ordered by the
court.

MRS 178.4853 further establishes the minimum facts tec be
considered in determining whether to release a perscn without

bail. Their tactors are as follows:
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1 1. The length of his residence in the community.
S 2 RORBY LEWIS has lived in Las Vegas, Nevada for several years.

.3 2. The status and history of his employment.

4 BOBBY LEWIS was previously employed as a porter at Las Vegas
::5 Hotels.
-  6 3. His relationship with his spouse and children,

7 parents or other members of his family.

8. Mr. Lewis has three (3) children whe live in Las Vegas. Nevada,

9 4. His prior e¢riminal record, including any records Of .
10| his failure to appear after release on bail or without bail; |
.li BORRY LEWIS has one felany conviction.

12 5. His reputation, character, and mental condition.
13 BOBBY LEWIS is an average citizen, with no mental defects.

14 6&. The identity of respousible members of the com-

15 | munity who would vouch for the defendant's reliability.

‘_\
-

BOBBY LEWIS has a sister, Anna Bell Stringer, 1045 Bartley, Las

Vegas, Naevada. He has a friend named Reverend Dennett,

=
m

7. The nature of the offense with which he is charged,

L TMELAW DFFICES GF . -
- (702) 3ABZ-ROOT
P
-3

| LYNN R. SHOEN. CHARTERED = 0.

C A PROMIREIOMAL . CORPORATION
228 HouTH FOURTH BYREET .

LAS VEGAS, NEVADA 82101 -

19 ¥ the apparent probability of conviction and the likely sentence,
20 ingofar as these factors relate to the risk of his not appearing.
2l The defendant previously went to trial on this case, the result
A2 was a hung jury. The defendant has filed a Motion to Cismiss
A3 hagsed on the failure to preserve potentially exculpatory evi-
g4 dence.
25 BOBBY LEWIS submits that to deny this Motion for a
26 reduction in bail or in the alternative, an own recognizance
27 release, denies the Defendant his right to fully cooperate with
28 his counsel, to investigate the charges againat him, and to ade-~
29 quately prepare his defense. "This traditicnal right to freedom
30
31
32

4
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before conviction permits the unhampered preparation of a
defense, and serves to prevent the infliction or punishment prior

to trial." Stack v. Boylg, 342 U,S. 1, 72 S.Ct. 1 (1951).

DATED this day o ;s 1984,
Respectfully submitted:y

LYNKH R. SHOEN, CHARTERED

iret Floor
228 South Fourth Street
Las Vegas, Nevada 89101
Attorney for Defendant

RECEIPT OF COPY of the above and foregoing MOTION FOR

REDUCTION OF BAIL OR XN THE ALTERNATIVE, RBLLASE ON OWN

A
- .-"// {/ S
RECOGNIZANCE is hereby acknowledged this —¢ “"day of yl-dzrisial .,

1984.

ROBERT J. MILLER, ES{Q.

CLARK COUNTY DISTRICT ATTORNEY

f
i

- P
Byk/{/{/;k-f;/;g(;fJJQGL-
ROBERT J. MILLER., EBQ.
200 South Third Street
l,as Vegas, Nevada 8910Q1

[+ ]
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PROBERT J. MMPLER
DISTRICT ATTORNEY
Clark County Courthouse
Las Vegas, Nevada 89155

CASE NQ, C 65500

DEPT. NO. VIII

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OTF HEVADA

IN AND FOR THE COUNTY OF CLARK

* k Kk ok K

THE STATE OF NEVADA, }
Plaintiff, }
vs. ) RESPONSE IN QOPPOSITION TO
DEFENDANT'S SECOND MOTION TO
BOBBY LEWIS, REDUCE BAIL OR RELEASE ON OWN
} RECOGNEIZANCE
Defendant.

COMES NOW, the State of Nevada, by ROBERT J. MILLER,
District Attorney, through ROBERTA J. O'NEALE, Denuty District
Attorney, and files this response to Refendant's Moticn for
Reduction of Bail or in the alternative, Release on OWwn Recogniz-
ance.

This Response is made and based upon all the files, vamers
and pleadings on file herein, Points and Authorities in supoort
hareof, as well as oral arguments.

DATED this :; day of January, 1985.

Respectfully subnitted,

ROBERT J. MILLER
DISTRICT ATTORNFY

BY=_6!ggEg;§22é§;§££fizggé%é;;ég
REBERTA 0. O UPALE

Deputy District Attorney
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POINTS AND AUTHORITIES

The Defendant herein has filed his second essentially
identical Motion for Reduction of Bail, etc. The first was filed
August 31, 1984, This current Motion, filed December 26, 1984,
is, in fact, so identical that on ». 2, 11, 25-26, it states

that: "The case has been reset for trial on September 17, 19884",

(Emphasis added). 1In fact, on September 10, 1984, the Defend-
ant's Motion to continue the trial date of September 17, 1984,
was granted, and the trial was reset to November 5, 198B4. On
November 6, 1984, the trial date was again continued (the State
was ready again to go to trial) because Defendant's counsel was
in trial in another Courtroom. ©On November 7, 1984, after the
Defendant vequested an ordinary course setting for the trial and
the State requested a setting as soon as possible. The trial
was again reset for January 28, 1985. On December 21, 1984, the
Defendant, four months after the previous trial, filed a Motion
for a Transcript of the preceding trial, which Motion was heard
and granted on January 2, 1985%. This may occasion yet another
defense genevated delay of this trial, a case now over a year
0ld. Because the befendant's current Motion is nearly identical
to his previcous Bail Motion, the State will file a response
nearly lildentical to its previocus response, since all the same
arguments hold and ncthing in this case has any way chanoed sincqg
the Defendant's last Motion, other than the passage of time, set
out above.

On January 6, 1984, at 2:00 A.M,, the Defendant broke
into the home of SHIRLEY COCPER and her sister, VIRGIE JIMMERSON,
and kidnapped them at gunpoint. There were about five other
adults present, including the victims' ailing father, during
these violent acts, as well as several small children. SHIRLEY
COOPER was released after delivering the Defendant and the

vietim, VIRGIE JIMMERSON, to a location snecified bv the

—D
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Dafendant. VIRGIE JIMMERSON was held by the Defendant until the
next. day at about 1:45 P.M, and was sexually assaulted at aun- -
point during that time periecd. Threats to the lives of witnesses
and victims were made.

On August 13, 1984, through August 16, 1984, a jury trial

was had in this matter. The jury hung 11 to 1 for cunviction'

Accerding to 11 jurors, the 12th juror violated his oath, came
into the jury room with his mind made up, announced it would be
a hung jury, and refused to deliberate. He was hostile with the
rest of the jurors,

According to the testimony of TINA WASHINGTON, daughter of
VIRGIE JIMMERSON, the Defendant called her 2-3 times hetween
August 10th and Auqust 13th, 1984, just prior to the trial and
tried to persuade TINA to talk her mother into not appearing at
the trial,

The Defendant has had at least three¢ previous violent
incidents revolving around this same victim, In Cctober of 1982,
the Defendant shot a man at the Brown Bomber and then took the
victim away at gunpoint., In December of 1983, the Defendant
shot up another woman's house trving to locate and take away
VIRGIE JIMMERSOM, And on ancther occasion in July of 1982, the
Defendant sliced the victim's face with a razor while trying to
take her someplace against her will. Her face is scarred to
this day. The victim alluded to all three of these incidents in
Defendant's Exhibit "A" attached toe Defendant's Motion to Dis-
miss filed August 31, 1984,

The Defendant has a prior felony conviction for Burglary
in 1969; his probation on that offense was revoked in 1970,
whereupon the Defendant was sent to Nevada State Prison for 2
yYears. The Defendant has a nunber of felony and misdemeanor
arrests (about 20), with coanvictions of purl (13976} and two other

minor traffic offenses, {1976 and 1979},

-3
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The Defendant has prior Bench Warrants (three, on cita-
tions) and two prior FTA's {on & Driving Without a License in
1979, and on an Attempt Murder With Use of a Deadly Weapon in
;982}, according to his SCOPE printout. PFurther, Counts II
(Kidnap 1° With Use of Deadly Weapen) and IV, (Sexual Assault
With Use of a Deadly Weapon) are non-probationable offenses under
NRS 193.165(4).

ARGUMENT
Pursuant to 178.498, bail should be set in an amocunt which
will insure the presence of the Defendant, having regard to:
1} the character of the defendant:
2) the fipnancial ability of the defendant to givé
bail; and

3} the nature and circumstances of the crime
charged.

Under MRS 178.4853, when the Court is considering release
without bail, the Court must consider numercus facters, including
(in part) his prior criminal record, including any record of his
appearing or failing to appear after release with or without bail
and the nature of the offense with which he is charged, the
apparent probability of conviction and the likely sentence,
insofar as these factors relate to the risk of his not avpearing.

AS to the character of the Defendant and nrier criminal
record, his character is that he is a violent dnagerous man who
uses weapons against his victims. Some of his prior felony
arrests not already mentioned include rape, kidnap, infamous
crime against nature with use of a deadly weapon: rape and kidnayg
again, and battery with a deadly weapon. Particularly as to thi
victim (VIRGIE JIMMERSON) he shows a repeated pattern of violenceg.
Phe victims here would particularly be endangered if the Defend-
ant were released, especially in the light of the Defendant's

attempt to dissuade the victim from testifying even while he was

-4~
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in jail, and his prior viclence.

The nature of the charges is set out earlicer. They are
grimes against the perscn, with the use of a firearm. The
probability of conviction is high in the light of the jury's
11-1 stance and the Defendant knows it. The fact that the
Pefendant is also facing non-probationable, lengthy sentences
would also be an inducement to flee this jurisdiction.

Further, the current bail settings are in the approevriate
range for standard bail settings as set out by Justice Court.

In the light of all the above reasons, the State adamantly
opposes the Defendant's request for lowered bail or an own
recognizance release. Also, the Defendant himself, previously,
on July 23, 1984, made a motion to reduce his bail which was
promptly denied on that date.

Respectfully submitted,

ROBERT J. MILLER
DISTRICT ATTORNEY

By: A
ROBERTA J. Q'NEALE
Deputy Distritt Attorney

RECEIPT of a_go of the above and foregoing is hereby
acknowledged this :gyff day of January, 1985.

LYNN R. SHOEN,

228’South'?burth Street
Veqas, Nevada 82101
ATTORNEY FOR DEFENDANT
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CASE NO. C 65500 T WA

DEPARTMENT NO. VIII ;%Z/Zé(g:m/

¢
DOCKET No. M "

1% THE EIGHTH JUDICIAL DISTRICT COURT OF THBE STATE OF NEVADA

IN AND FOR THE COUNTY GOF CLARK

THE STATFE OF NEVADA,
Plaintifft,

ORDER TO TRANSCHIBE
TRIAL TESTIMONY

VSQ

BOBBY LEWLS,

Defandant.

This matter coming on for hearing on the 2nd day of
January, 1985, upon the motion of the Defendant and the Defendant E
appearing in person and with his atterney, Lynn R. Shoen; Es8q.,
and the Plaintiff represented by Deputy District Attorney, Robertd
J. Q'Neale, Esg., it is hereby

ORDERED that Constance Johnson, the Court Reporter in
Department YII of the Bth Judicial District Coutt prepare a
tranacription of all tastimony elicited from witpessea, including
any and all dirvect and cross-examination of witnesses, whiech
oceurred during the August 1984 trial of The State of Nevada vs.
Bobby Lewis, Case No. C 65500; and it is further

ORDERED that Constance Johnson need not prepare a
rranscription of any opening or ¢lesing statements, any Jury voir
dire, or any jury instructions, which took place at said trial,

and it is further

AA2190




THE LAW OFFices.or .

" LYNN R. SHOEN. CHARTERED .-

© A FROFERSIONAL CONTORATIGN

ARB SOUTH FOURTH STREET -
LAS VEGAL, MEVADS 4RIOY

e}

{702) TA2.2001
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ORDERED that said transcription should be prepared on or
before January 23, 1985, the date of the Calendar Call regarding
the above-named case.

DATED this ;zz* day of January, 1985.

{7Z%§?¢é;zv //?///4»c€éﬁif.

Submitted by:

LYNM R. SHOEN, CHARTERED

2186 Spouth Fourth Street
Las Vegas, Nevada 89101
Attorney for Defepdant

APPROVED BY:

ROBERT J. MILLER,
CLARK COUNTY DISTRICT ATTCRNEY

A J. O'QEALE, 68Q.
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CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
PlaintifT, District Court Case No. 0 / 4 7 d—/ 7
—v5— < Justice Court Case Ng, __27F07543X
DARRELL BERNARD THOMAS {P
} f{
Defendant.

/

I, herely centify the forcgoing to be a full, true and corrget ebpy of the proceedings as the same

appear in the above case,

WITNESS my hand this18TH ___ day of DECEMBER 1097

[/

JC-6 (Criminal)
Rev. 12189

/7 )

e i j,,,&é'—

Justice of the Peace of Las Vegas Township
-
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Iustice®ourt, Las Vegas Gnunship

STATE VS. ARD CASE NO. _ 97F(07543%
DATE, JUDGE
OFFICERS OF
COURT PRESENT APPEARANCES — HEARING CONTINUED TO:

DECEMBER 10, 1997 | MOTION TO CONTINUE PRELIMINARY HEARING FILED sls
DECEMBER 10, 1997 | RECEIPT OF COPY FILED SLS
DECEMBER 12, 1997 | DEFENDANT NOT PRESENT IN OCURT 12/15/97 :00 44
J. BIXLER MOTION BY DEFENSE TO VACATE FRELIMIMARY HEARING DATE OF
J. TOGLIATTI, DR 12/16/97 9:00 #4 ~ STANDS AT THIS TIME 12/16/97 9:00 4
D. AMESBURY., ESQ. OOURT RESERVES RULING
D. GREEN, CR
D. FISLER, CLK

O/R CONTINUES

SLS

DECEMBER 15, 1997
M. ROBINSON for
J. BIXLER

B. BARKER, DA

D. GREEN, CR

D. AMESBURY, ESQ.
S. SHROCK, CIK

DEFT. NOT PRESENT IN COURT

MOTION BY DEFENSE TO VACATE AND RESET DATE OF 12/16/97 9:00
OFF CALENDAR - DEFENSE COUNSET, STATES STATE WILL

OBJECT TO CONTINUANCE

PRELIMINARY HEARING DATE STANDS

O/R CONTINUES.

12/16/97 9:00 $4

12-16-97

J. Bixler

D. Barker, Da
D. Amesbury, ESQ
D. Green, CR

D. Fisler,; CLERK

Time Set For Preliminary Hearing

Defendant PRESENT In Court

States Witnesses

Ericka Goodall Witness i/d Defendant

Motion by Defense to Exclude Witnesses-Motion Granted
Lakeisha Culverscn

Ebony Bell Witness i/d Defendant

1-5-98 Sam D5
District Court

frect—6/95=6/56
Motion Granted

Motion by State to Amend Count IV to add or rubbing butto
of Ericka Goodall and delete tongue-Motion Granted

State Rests

Defendant Advised of his Statutory Right to make a Sworn
or Unsworn Statement, to Waive Making a Statement, And/Or
His Right to Call Witnesses.

ent

Defendant Bound Over to District Court as charged.
Appearance Date Set
0. R. Continues

IC-1 {Criminal)
Rev, 10/96
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0 Justice@ourt, Lus Vegas @wnship

-

STATE VS. THOMAS, DARRELL BERNARD CASE NO. _ 97F07543%
DATE, JUDGE
OFFICERS OF
COURT PRESENT - APPEARANCES -~ HEARING CONTINUED TO:
MAY 23, 1997 CRIMINAL CCMPLATNY FIELD
SMWMWAMMEEMGFW
MAY 27, 1997 DEFENDANT NOT PRESENT IN COURT
J. BIXLER BRREST WARRANT ISSUED COUNTS I-V — $10,000/10,000/20,000
L. RERFEIDT, DA PER COUNT >
S. SHROCK, CLK %‘
SES
JUNE 5, 1997 INITIAL ARRATGNMENT 6-25-97 B:00 34
J. BIXLER DEFENDANT NOT PRESENT IN COURT
P. GREEN, CR APPEARANCE DATE SET
D. FISLER, CLK
O/R CONTINUES /r/ 74 fp
6-25-97 DEFENDANT PRESENT IN QOURT 9-3-97 9:00 #4
J. BIXNLER PRELIMINARY HEARING DATE SET
B. KOCHEVER,DA
D.AMESRURY ,ESQ CON
L. MAKOWSKI,CR OR CONTINUES. MS
D. FISLER,CLK :75{
SEPTEMBER 3, 1897 TIME SET FOR PRELIMINARY HEARING .
J. BIXLER DEFENDANT PRESENT IN COURT IN CUSTODY OTHER CHARGES 9/10/97 8:00 #4
D. BARKER, DA CONTINUED BY STIPULATION OF COUNSEL
D. AMESBURY, ESQ. PER T. LOURY, DA AND DEFENSE ATTORNEY
APPEARED EARLIER PASSED BY STATE FOR STATUS CHECK ON NEGOTATIONS
D. GREEM, CR NOTIFY M. AMADOR, ESQ./ss
S. SHROCK, CLK DEFENDANT REMANDED TO ‘THE CUSTODY OF THE SHERIFF do
SEPTEMBER 10, 1997 DEFENDANT PRESENT IN COURT 12-16-97 9:00 §4
M. ROBINSON for #4 | CASE NOT NEGOTIATED
B. KOCHEVAR, DA PRELIMINARY HEARING DATE RESEP
D, AMESBURY, ESQ
D. GREEN, CR
S. SHROCK, CLK O/R CONTINUES ‘W mb
IC.1 (Criminal)
Rev, 109
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JUSTICE COURT, LAS VEGAS TOWNSHIP

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASENQ. 97F07543X
~Vs-
DARRELL BERNARD THOMAS #785645,
CRIMINAL COMPLAINT
Defendant.

7

The Defendant above named having committed the crime of LEWDNESS WITH A
CHILD UNDER THE AGE OF FOURTEEN (Felony - NRS 201.230), in the manner following,
to-wit: That the said Defendant, during or between July 1993 and June, 1996, at and within the
County of Clark, State of Nevada,
comnrr  y . oF &

did, durinngune, 1996, then and there wilfully, lewdly, unlawfully, and feloniously
commit 2 lewd or lascivious act with the body of LAKEISHA CULVERSON, a child under the
age of fourteen years, by fondling and/or rubbing the buttocks of the said LAKEISHA
CULVERSON with his hands, with the intent of arousing, appealing to, or gratifying the lust,
passions, or sexual desires of said Defendant, or said child.

COUNTII

did, during or between July, 1993 and May, 1994, then and there wilfully, lewdly,
unlawfully, and feloniously commit a lewd or lascivious act with the body of EBONY BELL,
a child under the age of fourteen years, by touching and/or fondling the breasts of the said
EBONY BELL, with the intent of arousing, appealing to, or gratifying the lust, passions, or
sexual desires of said Defendant, or said child.

COUNT Mt

did, during or between July, 1993 and May, 1994, then and there wilfully, lewdly,
unlawfuily, and feloniously commit a lewd or lascivious act with the body of EBONY BELL,
a child under the age of fourteen years, by touching and/or fondling the buttocks of the said

AA2196
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"EBONY BELL, with the intent of arousing, appealing to, or gratifying the lust, passions, or

sexual desires of said Defendant, or said child.
COUNTTIV

did, during or between December, 1993 and May, 1994, then and there wilfully, lewdly,
unlawfully, and feloniously commit a lewd or lascivious act with the body of ERIKA
GOODALL, a child under the age of fourteen years, by kissing the said ERIKA GOO
the mouth nd/or by placing his ggs-guﬁl the mouth of the’szPEERIKA GOOD;(L with the
intent of arousing, appealing to, or pratifying the lust, passions, or sexual desires of said
Defendant, or said child.
COUNT YV

did, during or between December, 1993 and May, 1994, then and there wilfully, lewdly,
unlawfully, and feloniously commit a lewd or lascivious act with the body of ERIKA
GOOQDALL, a child under the age of fourteen years, by touching and/or fondlin g the buttocks
of the said ERIKA GOODALL, with the intent of arousing, appealing to, or gratifying the lust,
passions, or sexual desires of said Defendant, or said child.

All of which is contrary to the form, force and effect of Statutes in such cases made and
provided and against the peace and dignity of the State of Nevada. Said Complainant makes this
declaration subject to the penalty of perjury.

Sl —~<~§C

5/23/
97F07543X/mt
LVMPD EV#9702260834
LEWD W/CHILD - F
(TK4)
2-
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baviD C. AMESBURY, ESQ. ;
AMESBURY & SCHUTT Yer fi
Nevada Bar No. 003889 4 i3y
300 South Maryland Parkway Le " s lii oy
Las Vegas, Nevada 89101 “\“" :
(702) 3B5-5570 T s b
Attorney for Defendant <.
Darrell Bernard Thomas )
JUSTICE COURT
CLARK COUNTY, NEVADA
* * * *

THE STATE OF NEVADA, CASE NO. : 97F07543X

DEPT. NO. : 4

Plaintiff,

)
)
¥
) ]7
vE.
) ; '2
DARRELL BERNARD THOMAS, )
)
)
)

pate: 7 o “‘/-; "97

Defendant.

MOTION TO_CONTINUE PRELIMINARY HEARING DATE

COMES NOW Defendant DARRELL BERNARD THOMAS, by and
through his attorney of record, David C. Amesbury Esq., of the
Law Firm of Amesbury & Schutt and does hereby move to continue
the trial date in the above-entitled case presently scheduled
for December 16, 1997 at 9:00 a.m. That Counsel for the
Defendant is currently scheduled for a deposition for December
16, 1997. That said deposition was set sometime ago prior to
the preliminary hearing being set.

Wherefore, the Defendant prays this Homorable Court to
continue the preliminary hearing heretofore set for December
16, 1997, in the
11/

/1
11/

AA2198
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ordinary course of the calendar.

DATED this 65%3 day of Dedember, 1997.

ZAN

DAVID C. AMESBURY

Nevada Bar No. 000388%

300 Bouth Maryland Parkway
Las Vegas, Nevada 85101
Attorney for Defendant
Darrell Bernard Thomas

NOTICE OF MOTION
TO: DISTRICT ATTORNEY:
NOTICE IS HEREBY GIVEN that the Defendant, above-named,
by and through his attorney, DAVID C. AMESBURY ESQ. of The Law
Firm of Amesbury & Schutt, will bring the foregoing MOTION TO

CONTINUE on for hearing before the dJustice Court Judge,

Department 4, on the /;2: day of 231414:_—/ . 1997, at

the hour of .m., or as soon thereafter as counsel may
be heard.
DATED this day of Decel ig97
L1
DAVID C. AMESBURY, ESQ.
Nevada Bar No. 003889
300 South Maryland Parkway
Las Vegas, Nevada 89101
(702) 385-5570
Attorney for Defendant

AA2199
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AFFIDAVIT OF DAVID C. AMESBURY ESQ.

STATE OF NEVADA )
} s&s:
COUNTY OF CLARK )
DAVID C. RMESBURY, being first duly sworn, deposes and
SaYS:
1. That I am the retained attorney of record for
the Defendant in this action.
2. Affiant has a conflicting deposition set in a
civil action that had been previously set on December 16,
1997, for approximately the same date and time as the
preliminary hearing in this matter.
Wherefore, Affiant prays this Honorable Court
continue this matter in the ordinary course.
FURTHER AFFIANT SAYETH NOT.

1“
DATED this ﬁr- day of Degembelr, 1997,

%PNﬁDC.AM BURY ESQ.

SUBSCR and SWORN to before me
this day of December, 1997.
—

NOTARY PUF

AA2200
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® @ DR GENA%.

DAVID C. AMESBURY
NEVADA BAR NUMBER 3889

Tee , -
LAW OFFICES OF DAVID C. AMESBURY My 12 P o0,
300 SOUTH MARYLAND PARKWAY o 137
LAS VEGAS, NEVADA 89101 L

(702) 385-5570 e o

Attorney for Defendant
Darrell Bernard Thomas

JUSTICE COURT

CLARK COUNTY, NEVADA
STATE OF NEVADA,

Plaintiff, CASE NO. 97F07543X%
ve, DEPT. NO. 24
DARRELL BERNARD THOMAS DOCKET NO.

Defendant.

P Ll W PPRNPL P PSPy )

RECETPT OF COPY
RECEIPT OF COPY of the foregoing Motion to Continue

is hereby acknowledged this day of December, 1997.

RECEIVED BY

DISTRICT ATTORNEY'S OFFICE
-

B}{’:\/MW

STEWART BELL
DISTRICT ATTORNEY
200 South Third St.
Las Vegas, NV 89155

AA2201
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*. ""CLARK COUNTY nmm QUESTIONNAIRE AND iﬂANCIAL AFFIDAVIT

" |_Defendant: THQUAS, DARRELL B

Arvest Date: 6/3/97 Arraipn. Date:
S.8.N.: LD.: 785645
DR. #: NO NCIC DOB. e/
M I Charge: LEWD W/MINOR (Z'CTS) WA 97F07543X JC-4 Bail: 50000
M J Charge: Bail; _
M J Charpe: Bail:
M ¥ Charpe: Bail:
M J Charge: Bail:
M J Charpe: Bail:
M J Charpe: Bail:
M J Charpe; Bail:

|_M J Charge: Bail:
M I Charge: Bail;

BASED ON VERIFIED POINTS THIS DEFENDANT HAS RECEIVED, AND THE INFORMATION GATHERED BY

INTAKE SERVICES, THE FOLLOWING RECOMMENDATION 18 MADE:

Supervised Release with Conditions as Directed by Intake Services:

—— Bail Reduction To:

Not Recommended for an O/R Release or Bail Reduction Because:

Release Granied: Date:

Bail Reduction To:

Release Denied: Daie:
JC-§ (Intake Services)

Rev. 07/95

WHITE - Cour  CANARY ~ Imake Services Toge 1 o{2 Popes

AA2202
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ngtenigany > T MO R 0 5 Dme 2.€LL T 7457LYs”

E _Presen! Address_ .:1 i?u Wl VEZ, I Apt, #: ane v & -57,??_} o ]
How Long: ‘2 \JIU TL:vmg With (J)'NT}J_LA T}UD l""}':. Relationship: bv ) F{:
S
| | Prior Address: ;le 7 SALT Lape v I Apt, . Phone #:
g How Long: ! \’/JEJ Living With: (’WJHJ} /A ‘i'/.i O b N Relalionship:
N Clark County Resident: Waeeks Manths ;;l e’ /f7a'} Visiting: L _Yes [. No How Long:
C|_Stale of Residency (address) If Less Than 5 Years: Ay b
Y| Marial Status:  Single (m; Divorced Separated I# of Children: !77 |Educallon: NI
Are You Employed? bf‘fes [2 No. If no.’means of support: | How Much:
Cash on hand or in bank (including spousa): 5'7 . ('10 Spouse's Income;
E Property (including spouse): / 9 c" 7 FER ('.\J/&y
M
P|_Rent: Mortgage: éll M Other Dabts:
L] Total Monthly Paymenis: ,9-1 02 5po
0 R
- J J
Y |_present Empio er CLAR, u.uw]LV J C’{"Edd’éss:”} /
né‘ How Long: ’_?; }-3,\1(8 Occupation: '/"t NeAdS  Arnilt l Phone;
N Supervisor: }?€U I‘@ L\/ Net lncome: § w .. Shift XWeekly . Monthly
st
T! prior Employer: D &J Gl Jror MY & Address:
How Long; j\jf(r I Cocupation: S wJE€ =1 A/ l Phene:
Superviscr: / iV L;k, lﬂeason {or Leaving: Q\; i/
Family Not Living With Defendant:
Name! Work:
Relationship: Address: Phone: Res:
B Narne/ Work:
A Relationship: Address: Phone: Res:
C Charactsr Relerences: ( F/L; G 4/0) i
g Name; /Q('(, 4 "’“‘ G’A ‘/ Address: Phnne:@\{f 3/32"
Work:
R _Name Address: Phone: Res: —
0
U [_List all prier convictionsipending charges other than in Clark County:
N Charge Conviction Dale Where Dispasition
D l. -nn’(
A

I the undersigned detendant, under penally of perjury, declare that the abovp-facts ara true and correcl.

Defendant
Subscribed and sworn to before me this 5’ day of TU N{ 19j 7
s/ ]YA"&?‘”—" -
~ Notary Public
Circle One: PD. N A.ﬁg Name: D vl RiAvBor) Interview Date: Time:
JC-1 (Inake Services)
Rev, 0795
WHITE — Court  CANARY  Intake Services Page 2 of 2 Pages

AA2203



ARARREXRAEXRAARANXARRAANY SERVED KARKKRZRARREAKARRANKRNRAA

**l*l*tlttﬁ*H!#ta*R*ﬁk*t**tt*xttallli!ittta*tt**Rtwt***llt!**tl**lit!****t

*Rﬁﬂ'ﬂﬂﬂ*ﬁ******’*t*t‘llﬂ’**ﬂ'RRli**t*kl****ﬁ***ll*ttlﬂ#*ll*****ﬁﬁ**ﬂl‘t*ﬂﬂk*i

axxkxxexxxxxenxk NCIJIS WANTED PERSON SYSTEM wxxkxxakaxxaixanx
PIN-0209 NCJIS SUCCESSFULLY CLEARED THE LAST WARRANT
INCLUDING THE BASE BND SUPPLEMENTAL INFORMATION
CLERRING RGENCY /NV00201C4 - CLARK COUNTY DETENTION CENTER
ARRESTING AGENCY /NVD0O20100 ~ LAS VEGAS METROPOLITAN POLICE
ENTERING AGENCY /NV0020135 - CLRARK COUNTY DETENTION CENTER
CONFIRMING AGENCY/NV0O020135 - CLARK COUNTY DETENTION CENTER
VALIDATING AGENCY/NVD020178 - LAS VEGAS METROPQLITAN PD
NIN/WODT059067 DATE:06/03/97
SEQ/001 REASON/SERVED TIME:z13:08:25

WARRANT NRME /THOMAS , DARRELL BERNARD
BASE RECORD NAME/THOMAS,DARRELL BERNARD
COURT CASE #/97FD7543%

COURT/NV002023J - LAS VEGAS JUSTICE COURT

.
* ox 2 A X ¥ ¥ N X X N X X X F B

>

® ¥ ¥ ¥ X X R X ¥ X N X ¥ ¥

*

***l*latﬁtli*last!ttittt*tttttlta*ut!tntﬂ!ltﬁi!htt*xt**ta*!l**t**t**w*ttal

*IRKlﬁ!ﬂl***t‘kﬂ**!*ﬁ***ﬂﬂ**l*'lﬂ*‘l*ﬂl‘iﬁﬁ****l*********Ilﬂ'*ﬂl***l’**'***ﬁﬁ
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Tt Jt’IC:E COURT, LAS VEGAS TOWNYEAP
. ” CLARK COUNTY NEVADA

e e - - -

THE STATE OF NEVADA CASE NO: O97F07543X

PLAINTIFF DEPT. NO: 4

vSs.

AGENCY: METRO POLICE
DARRELL BERNARD THOMAS

ID§ 00785645

DEFENDANT

ke -

THE STATE OF NEVADA,

TO: ANY SHERIFF, CONSTABLE, MARSHALL, POLICEMAN, OR PEACE OFFICER
IN THIS STATE:

A COMPLAINT AND AN AFFIDAVIT UPON OATH HAS THIS DAY BEEN LATID
BEFORE ME ACCUSING DARRELL BERNARD THOMAS, OF THE CRIME(S) :

COUNTS CHARGE BAIL: CASH SURETY PROPERTY
5 LEWDNESS WITH A MINOR 50,000.00 50,000.00 100,000.00

YOU ARE, THEREFORE, COMMANDED FORTHWITH TO ARREST THE ABOVE NAMED
DEFENDANT AND BRING HIM BEFORE ME AT MY OFFICE IN LAS VEGAS TOWNSHIP,
COUNTY OF CLARK, STATE OF NEVADA, OR IN MY ABSENCE OR INABILITY TO
ACT, BEFORE THE NEAREST AND MOST ACCESSIBLE MAGISTRATE IN THIS COONTY.

THIS WARRANT MAY BE SERVED AT ANY HOUR OF THE DAY OR NIGHT.

GIVEN UNDER MY HAND THIS 27TH DAY i MAY, 1997,
ra

\
JW OF THE PEACE 1% R SAID TOWNSHIP

JAMESSBIXLER
SHERIFF'S RETURN

. -

I HEREBY CERTIFY THAT I_RECEIVED THE ABOVE AND FOREGOING WARRANT

ON THE _ OS5 _ DAY OF S ani , 1997, AND SERVED THE SAME BY
ARRESTING THE WITHIN DEFENDANT, JDovrel Bospard Thomg s , AND
BRINGING Hiwn INTO COURT THIS 0 _3__ DAY OF

D teing , 1997,

JERRY XELLER, SHERIFF, CLARK COUNTY, NEVADA

BY: uéiu{‘)"'( JM#@_& DEPUTY
15
(b, v

AA2205
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DEFENDANT THOMAS, DARPOL BERNARD

DEFENDA‘ID# 00785645

CASE NO: 97F07543X DEPARTMENT  JCRT4 —;ERED
JUDGE JAMES BIXLER AGENCY: METRO POLICE nL-
ORI VRI NAME THOMAS, DARRELL BERNARD

DOB 020" S0C 530687063 SID

RAC B SEX M HGT 601 WGT 184 HAT BLK EYE BRO
------------------------------ WARRANT =« ===t o e o e e
HOI coI WNM THOMAS, DARRELL BERNARD

NOC 00191 a0cC OFC F FTF TRF JUV DSO  DOW 052797

OCA 9702260834 CCN 97F07543X BAIL 50,000.00

TRA MIS

-------------------------- SUPPLEMENTAL -~~~ =mnm=meemaans o cmmma e e e

SUBMITTING OFFICER ID#:MP2040

COUNTS
5

CHARGE
LEWDNESS WITH & MINOR

(,0807 Q‘{ﬁggo‘//

NAME: LUCAS, NICHOLAS B

OO |

-
2y o=
== ",Ehg
™~ i e
—_ el
]

LR

-
Me _*
[
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1 : LAS VEGAS METROPOLITAN POLICE DEPARTMENT 7. .,
PR ~ +p., TEMPORARY CUSTODYRECORD 'P-* Event f:
DATE OFARRESTN" . ' ' timeorammesT 1T Fe LD. ESTAB, BY:
INTAKE NAME [SKA, ALIAS,ETC)  Last - First ;- Middle TRUE NAME tast Firsl
Ty e T A ﬁobﬁm\ Darrel/
Y >ucwmmm. z:;mmzm STAEET BLOGJAPT, # ciyY ! STATE
i _. N -y not f s % W ) .. \mtb r.\
gﬁm omm_a,: . Jum HEIGHT TWEIGHT [ Hain EYES mo_u;_..mmncm:f ~ FLAGE OF BRTH
S i T e R N s Lyi)
_.oo>:oz%nm_zme Siroet - City - Slate - Zip) T cc [ Citizon Aures)| _.ooﬂ_ozo_u%:mmq.\. A FCN #
i. ] )7... A.pl.ll D:.. Y ..Z E. c..“.nn .um - 1-».&— $,L i~
aKa. CHARGE e . ARR EVENT WARR/ NCIC COURT
CODE ORD/NAS # M GM TYPE! NUMBER NUMBER v Je DC OTHER
.v....sl..w-u R / - e - Sy N 1
sn.: feiaks g0 tm des 3 7o A TS T ) Q o i 17180 T 02T - um_M — “ R
* . R D D D .&dn\; - ..\.“.z D D D D
i _— i 0oQzo 00 o
Qaan Ooa o
oo D oo 0o
0 _.w\ Q aon o
N " o
"ARRESTTYHE. _PC~PAOBABLECAUSE  BS-BONDSMAN SURRENDER _ BW —BlNCH WARWANT WA~ WARRANT  AM—REMAND  Gil~ GRAND JURY nD. ] OTHER COURT:
* B ¥ > 1
& e : i h \\\—\Xlll V ElLA }.mPA, \NU%Q. L U ] ] APPROVAL CONTROL # FOR
£ s = Y 3 ] Alrbefiod @aq_zca {Prnt Name) C Agoency ADDITIONAL CHARGES"
0 o A N 3 " % g PW\\.F
A ‘A ARES ATy Tianspoting Qlficer’s Sig {Pnnt Name) PR Agency
e Stamp
at BOOKING
Q) FORPROBABLE CAUSE/NGIC HIT ARREST SEE PAGE TWO FOR DETAILS FIRST APPEARANCE: DATE: TIME:
i BENGH WARRANT SERVED ON T COURT £ stanparD BALL
» i
" {3} warnanT serveD on - O Jusmice 2 oA RELEASE
K&- W n\u s__m
Q0 oranp JuaY INDICTMENT SERVE z,,m.\ h.ﬂ. o . £l municirar D) Propasie cause
as TYPE OF LD FOR VERIFIGATION / £ &my 2 suvenne 0 a0
»3
‘- -
Jdog q ..W».,.J JUDGE:
&
. .

+MPD 22 {AEV, 8-94) (7) COUHT + ORIGINAL
)

AA2208



. l ., —k‘ . LAS VEGAS METHOPOLITAN POLICE DEPARTMENT
Pagei DECLARATION OF ARREST

True Narhe: _J YV e Tha S Dale of Arrest:

OTHER CHARGES REGOMHEMJED FoR COHSIDERITI’DN:

msum;nsnumummrouowmn:cunr Nssua.ecrromapmm'ﬁonP:munvmnsavsmatmapnumm
cw.wmhhnsuvmhmlauwu l Fz

o.#AXPYS L
Time of Arrest: MS;

y-uM}.Mlhmm%&ng%mhmmmm.hmmwuﬂuwn
™3 Commiing) tho cifgnag, o 2t the locsuton Whinse— 04t he clansa occurad at spreninty
%Mo Md%dﬂl

OETAILY FOR PROBABLE causg,

% Con t

—_—
Wherefors, Declarany prays thata finding be madg by a maglstrate that probable cause gxists ta hold said parsen for pmli.‘nlnaryhaadng {ifcharges are o felony or
gross micdemaanur) or for trial {ifcharges arg a mlsdameanor).

7///

Daclarant myst slgn second Page with arigina) slgnaturs

LVNPD 22« A REV, 2.0y
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. ) 0 Clark County Intake %eruire’ )
cpow__{e 7597 330S Ca?ino Center Blvd charges: AT S 15U %
ID.# 18545 (702) 4554284 r 5
RELEASE AGREEMENT
Name: Ty Doerall  Address

Phone #;
YOU ARE HEREBY RELEASED ON THE FOLLOWING CONDITIONS LISTED BELOW

(Gl REPORT IN PERSON to Intake Services on (27,5 977
DATE

between % A.M. to 11 A.M. or 1 PM. to 3 PM.
3) I will notify Intake Services should 1 have any change of emplayment.

4) I will notify Inake Services should T want to leave the state advising them of destination and date of retrn.
bail, per NRS 178.487.

5) Tunderstand that if T am arresied on any other cherges it may result in revocation of this release and being held without
extradition proceedings.

6) If I fail 1o appear when so ordercd and if T am tken into custody ouiside of this state, I waive my rights relating to
SPECIAL CONDITIONS

( INTENSIVE SUPERVISION:

YOU ARE TO REPORT TO INTAKE SERVICES ON THE ABOVE NOTED DATE AND TIME.
YOUR REPORT IN DAYS WILL BE ASSIGNED AT THAT TIME. FAILURE TO DO SO WILL
RESULT IN A WARRANT FOR YOUR ARREST.

) OTHER:
. =]
YOUR NEXT COURT APPEARANCE IS: g 2
- =
YOUR NEXT COURT APPEARANCE IS: ’ Sk
-, =
(X JUSTICE COURT #: ¥ SR
200 S Third 5t « Las Vegas NV 89155 w?
(702) 455-4435 6/25/97 PR
Date & Time: /25/ BN = 73
[J DISTRICT COURT #:
200 S Third St » Las Vegas NV 89155
(702) 455-3156
Date & Time: i
Tunderstand’a)l of the above conditions. /
J.J. PHILLIPS i P i
Intake Services - Defendant ;
6/04/97
Date
PER JUDGE P)(OJJM
Release Authorized B}
APPROPRIATE COURTROOM ATTIRE REQUIRED
JC-2 (Intake Services) NO SHORTS, HALTER TOPS OR TANK TOPS
Rev, 12196 SHOES ARE REQUIRED
White - Court  Canary - Intake 7 Pink - Client

{NO FOOD OR DRINK PERMITTED)

AA2210

1) Twill report to Intake Services one-half hour prior to all court appearances and immediately afier ench court appearance.
2) I will notify Intake Scrvices of any change of address or telephone number.



LAS Vigps METROPOLITAN POLICE DEWTMENT

DECLARATION OF WARRANT/SUMMONS
(N.RS. 171.106)
(N.R.S. 53 amended 07/43/93)

EVENT: 970226-0834

STATE OF NEVADA )

) ss:  Darrell Bernard THomas
COUNTY OF CLARK )

Detective Nick Lucas, being first duly sworn, deposes and says:

That he is a police officer with the Las Vegas Melropolitan Police Department, being so
employed for a period of 17 years, assigned fo investigate the crime of lewdness w/minor
{3cts), open & gross lewdness (1ct) committed on or about July/1993 - June/1996, which
investigation has developed Darrell Bernard Thomas as the perpetrator thereof

THAT DECLARANT DEVELOPED THE FOLLOWING FACTS IN THE COURSE OF THE INVESTIGATION OF
SAID CRIME TO WIT:

1- That Lakeisha Culverson is 14 years of age. Her date of birth is 3/18/
2- That Ebony Bell is 16 years old. Her date of birth is 12/2
3- That Erika Goodall is 15 years old. Her date of birth is 3/31;

4- That sometime during June of 1996 Darrell Bernard Thomas committed the
offense of lewdness with a minor wh