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A Not really, no.
Q Had Mr. Thomas said anything te¢ you that

made you pretty aure that there was going to be a

robbery?

A No.

Q S0 yeou say that you waited at the hack
door?

A Yes.

G Did someone come out?

A Yeas

Q Tell us what happened.

A While we was eitting there, a guy walked
out and Marlo and him gtarted talking.

Q De you know how long they talked?

A Ne.

< Did you learn why this person had come

out 0of the restaurant?

A Yes.

Q Why?

A He had glippers on. He didn’t have work

shoeg on.

Q0 S¢ he had te go change shoes?

A Yee

o Did the man say that he was coming back?
A Yes

101
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Q Did he say how long he wasg going to be?
A About 20 minutes.
Q Did this man then leave?
A Yes.
Q What did you and Marlo Thomas do?
A Juat waited there, and I think the guy
left. We went inside the Lone Star,
Q How did vyou get insgide?
A Marlo knocked on the door and a guy
opened it for us.
Q Someone opened it who was inslide the Lone
Star?
A Yegs
¢ Did that guy let ycu and Marlo come
inside?
A Yes. 1
Q What happened after you got inside? ;
A We walked past twe guys cutting up meat
and went back to the manager’s office.
Q What happened when you got back to the
manager‘s office?
A Marleo locked around the dining area and
then came back, knocked on the manager's cffice door
and the manager let usg in
Q Did you know the manager?
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A No.

Q Had you ever geen him before?

A No.

Q What happened after the manager let vyou
and Marlc come into the office?

A Marlo| took the phone from him, hung it up
and pulled ocut a gun,

Q He pulled out which gun?

A The .32.

Q What did he do with the gun when he
pulled it out?

A He just he kept it in hia hand.

Q Did he peoint the barrel of the gun in any
particular directigon?

A He just pulled it out, just like he was
careless with it, I mean,

Q Did Marlo Thomas say anything to the
manager?

A He told him to open the safe.

Q Did he have the gun cut when he zaid
that?

A Yes.

Q What did the manager do?

A Opened the safe

Q You gaw him do that?
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Q

Yesn.

After the manager began to open the safe,

what happened?

back.

A

LOTE S © B o

-
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<

Marlo gave me the gun. Said I’ll be

Did you take the gun?

Yeas.

Is this still the .32 caliber handgun?

Yeg.

Did Marlo Thomas tell you what te do with

He tcld me to get the money.
Did you get the money?

Yes.

Who did you get the money frem?
The manager.

Were yvou holding the gun at the time

you got the money?

A

Yes.

Was the gun placed into any type of

3

whak
Wilal W

v

e tha mnay - T'm gorry
o CiiC NlLTy +« W SCrrxY

=

What wa
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-he money in?

Was the money placed by the manager into

104
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any type of containers?

A Bank of America bags.

Q How many bags?

A Three.

Q Did you know how much money it was?

A No.

Q Are we talking about coins or bills or
both?

A Bills.

Q Did you see the hills were bheing taken by
the manager from a safe and placed into the bags?

A Yesg.

Q What happened after he had put all the
money into the three bank bags?

A Told him te sit in the chair.

Q You told him to sit in the chair?

A Yes.

Q What was the color of the bank bags?

A The bank bags?

Q YeB.

A Three -- I mean, blue.

Q Blue?

A Yes

| Q When you told the manager to git in the
? chair, did he?
MARCIA J. LECNARD, CCR NO. 204, RPR
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1 A I don’t know.
2 Q Why don‘t you know?
3 A Becauze I left.
4 Q When you left, you mean vou left the
5 office?
6 A Yeg.
7 Q Did you have the three bank bags and the
a money with you at that time?
9 A Yes.
10 Qo bid you still have the gun?
i1 A Yesg.
i1z o Did you pay attention to what the wmanager
13 did after you lefi?
14 A No
15 Q Did you try to harm the manager in any
16 way?
17 A No.
18 s You knew the gun was loaded; is that
19 correct?
20 A Yes.
21 o You had seen Marle Thomas load the gun
22 out of the caxr?
23 A Yes
24 Q Did you try to usge the gun?
25 A No .
MARCIA J. LEONARD, CCR NO. 204, RPR
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Q Besides holding it, did you attempt to
pull the trigger and shoot anyone inside the Lone
Star?

A No.

Q So when you left the office, where did
you go?

A I walked out the door, and I went towards
the back door.

Q Towards the game door that you had come
in?

A Yes

G Ag you walked in that direction, did you
g8ee or hear anyvone?

A Seen Marlo.

Q Where was Marlo?

A He was fighting with a guy.

Q You said fighting with a guy?

A Yes.

Q Degscribe what you saw Marlo dsoing?

a Punicthing him.

Q He what?

A He was punching him.

Q Where was the guy who was being punched
by Marle?

A On the floor

MARCIA J. LEONARD, CCR NO. 204, RPR
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o On hig stomach or on his back?
A On his back.
] And when you zay punching him,

demenetrate what you saw Marlo doing?

A Swinging at him.
Q Demonstrate to the Court what y
do
THE COURT: I think that his ha
handcuffed.
MR. HARMON: That’'zg a good poin
Honor I am sBOTrTYy
BY MR. HARMON:
Q That wag an unreasonable regues

won't ask you to demconsatrate.

Did he raise his arms in the ai
A No, he just swinging at him. T
Q Was he lyving on top of this per

just over him?

n They was fighting, I mean.

0 Could you see the other person
hig back on the floor struggling, too?

A Yes

Q Could vou tell if Marlo Thomas

108
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Q How close were you?

A I don’'t know.

Q What did you do when you saw thie
happening?

A Called Marlo.

Q What do you mean you called Marlo?

A Called him. Said his name.

Q You called out his name?

A Yes,

Q When you did that, did he geem to hear
you?

A Buh?

Q When you called gut hiis name, did he geen
to hearxr?

A Yea.

Q What did he do?

A He got up. The guy let him go. He got
up.

Q He got off the guy?

A He wasn't really on him.

Q What do yvou mean that he got up? Where
wasg he?

A Cn the ground with the guy

O So he got up. Did he come te where you
were?
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1 A Yewm.

2 Q Did you notice what the guy who was on
3 the f£loor d4id?

4 A He kicked him and got up.

5 Q Who kicked who?

& A The guy kicked Marlo.

7 0 And then he got up?

4 A Yes.

9 Q Where did the guy go?

10 A He ran through a hall.

11 Q Afrer he ran thrcough the hall, did you
1z gee whare he went?

13 A No

14 Q Could you tell if he was injured?

15 A No.
16 Q Did Marleo then walk over to where you
17 were?

18 A Yes.

19 Q Lid you have a c¢onversation with him?
20 A Sort of.

21 Q What was this sort of conversation that
22 you had?

23 A It was he asgked me where was the manager
24 at.
25 o wWhat did you say?

110
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A I don't know.
o Was that the truth?
A Yes.
Q Did yeu still have three bank bags and
the gun?
A Yes.
Q What did you deo with the money and the
gun?
A I took the wmoney out to the gcar, and 1
handed the gun to Marle.
Q When Marlio asked yocu where the manager
was and you said I don't know, what did he say or do? :
A He stuttersd, I mean like he didn't know i
which way to go.
(4] S0 what way did he go?
A Towards the front.
Q He walked towards the front?
A Yes.
o] Did you go on out?
3 Yews.
Q Did you kanow at that point that any
persons had been seriocusly hurt?
A No.
Q Had you heard anyone while you were
inmside the Lone Star Restaurant?
MARCIA J. LEONARD, CCR NO. 204, RPR
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Whatr did Marlo tell her?

He said -- he said he killed a guy.
He =aid that he killed a guy?

and I let -~

Yes, I let the manager get

Who said that yvou let the manager get

Marlo.

You explained what he meant by that?

That -- I don’t really know. He just
im get away.
Was Marlc Thomas angry at that time?

Had he ever told you what he expected you
manager?
He just -- he thought -- he thought I was

do somathing.

You said that he thought that you were

do what?

Shoot the manager.

Did you have a chance to see the clothing

Thomas when he came ocut to the car?

Did you nee the

out to the car?

MARCIA J. LEONARD,

QCR NO. 204, RPR

.Page: 183

§IDCO0209

AA5143



18

is6

17

18

19

20

e e
114

A I wasn’t paying attention.

Q You didn’'t notice any blocd?

A When we qot back to hie aunt’a.

Q Did you notice blood then?

B Yes.

o] what did you notice?

A There was blood on his clothes.

Q Where on his clothes?

A On hia shorts.

0 You gaid that he told your sister he
killed a guy?

A Yes

Q Did he say that he got in a fight with a
second guy?

1N Yes.,

Q Did he tell you what he used to kill the
guy and in the fight with the other guy?

A Yes.

Q What did he say that he uaed?

A A knife,

Q Did he tell you, you and your sister
where he got the knife?

A No.

Q Did he describe the knifa?

A Mo.
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Did ycu ever see the knife?

Yes.

Where were you when you saw the knife?
In the car.

In the car going back to his aunt's

Yed.
Who had the knife when you saw it?
Marlio,

Wag there blood on the knife?

"

ag
==

o

n what part of the knife?
The blade.

Deacribe the knife.

I only seen the blade,

About how long was the blade?
I can’'t remember.

Were ycu ever given a kKnife?
Yes,

When?

At his aunt’s.

After you got back there?

Yes.

Were you told what to do with the knife?

Yes.

115
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desgert.

A

Q

clothes,

them?

inside

A

Q

the

By whom?
Marlo.

What did Marlc tell yvou to do with the
To throw it ag far as I can out in the

Did you do that?
Yes,
Do you know what happened to Marlo's

shorts that had blcod on them?

Yes.

Did he ever tell you what happened to

Yes.
What did he tell you?
They were thrown cut in the desert.

You testified that while you were still

the Lone Star yvou gave the gun back to Marlo?

A

b

Yes,

Do you know what happened to the gun?
Yes,

wWhat did happen to the gun?

It was thrown out in the desert with the

11e
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A B

Q

You said that you carried --
Wait. It was given to his aunt.

Do you know what she did with it?

No.

¥You said that you carried the three bank

bags out to the car?

A
Q
A
The money

Yes.

What happened to the bags and the money?

I don‘t know what happened to the bags.

- Ten m et T ey e

PUCT 1Nl 4 PlilLiOwWCase
Who mut the monevw
AOo put The mens

Hew do you know that

in the pillowcase?

A

Because I seen

the living rocm.

9]

A

Q

it in the pillowcase in

In whose living room?

His aunt‘s, Marlo‘s aunt’=s.

Did there come a time when you and your

sister and Marlec left Las Vegas?

A

©

Yes.

I don‘t know.

BEow long after

you had been to the Lone

the money was placed

117
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Star was it?

S I don’t know. Probably about 9:00.

o] Praobably about 9:00 you say?

A Yes.

o Was there any conversation as you left
Las Vegas about the police or being spetted by
someone?

A Excuse me?

Q Was there any conversgation about the
pelice as you left Las Vegas?

A Gaid if -- not about the police, We
would probably be caught like within a weeak or
something.

Q Pid anycone attempt to drop down cut of
aight as the car was leaving town?

A Yes.

Q Who?

A Me.

Q Who was driving the cax?

A Angela Thomas.

Q Do you know where the money was at at
that time?

A Yes

Q Where?

A In the trunk.
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Still in the pillowcase?

I bhelieve sO.
Who put the money in the trunk?
Angela.

Did Marlo ever explain why he killed

Excuse me?

You told us earlier that Marlo said that

he killed a guy and he got in a fight with a mecond

A
Ix Y

L @/ I

o]

A

Q

Did he explain why that happened?

Thne & D
iy e AUA P T LLITRL S

k]

Yeao
1€8.

Did he explain to you why it happened?
why he killed the two guys?

Yes.

No, he didn’'t.

Did he ever say anything about being

concernad that there wouldn’'t be any witnesses?

A

Q

witnesds,

Yes.

When did he say that?

In the car he said if you commit a crime
cged to leave no witnesses.

MRE. HARMON: Thank you. I‘'1ll pass the

your Honer.
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THE CQURT: C(Cress.
MR. LaPORTA: Thank you, your Honor.
CROSS-EXAMINATION
BY MR. LaPORTA:
Q Kenya, when vou were with Marlec, from the

time that you drove from Hawthorne to the next morning
just outside the Lone Star, is that not cerrect, were
vyou with him the whole time pretty much?

A Yag.

A No.

Q Let me take you to the moments when vou
were just outside the Lone Star that morning. There
wag no conversation about robbing the place or anyone
ingide, was there?

A No.

Q0 As you were just about to walk inteo the
Lone Star, there wasg no ceonversation that you were
going to go in and rob the place or anycne in there,
was there?

A No.

a After vou had appreoached the manager’'s

cifice, whe knecked on the door?
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A Marlo.

Q The manager opens the door?

A Yes.

Q And yoy characterized the weapon, the
production of the weapon, aa you used the words, I
believe I'm guoting you correctly, it fell out?

A What £fell out?

Q The gun. That’s what I heard you say.

Am I right or am I wrong?

A The gun fell out

Q The gun sort of fell out?

A I didn‘t see him I didn’'t see the gun
come cut at all. I just seen it when it was outside

Q S0 yocu didn’t see who had the gun?

A Marle.

Q And you never saw him pull the gun out?

A Nao.

Q You just at some point it was in his
hand?

A Yes.

Q How long were you in there before he
handed you the weapon?

A I don’'t know.

o] Can you estimate? Was it a few seconds,
five minutes.

MARCIA J. LEONARD, CCR NC. 204, RPR
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1 A Two, three minutes.
2 Q He did tell you, though, if I heard you
3 correctly, that he wanted to go there that morning Lo
4 get his job back; is that not right?
5 A Yes.
<3 Q Ag far as you knew, that’'s why he went
7 there?
8 A Yes.
9 Q You know, I noticed this morning that youn
10 s8igned a plea agreement, is that not correct?
11 A Yes.
12 o] And vou alsoe gigned a secvoad document; ia
13 that not correct?
14 A Yes.
15 Q And that document was an agreement to
16 tesrify; ig that not correct?
17 A Yes.
18 Q You talked te your attorney about that?
12 A Yes.
290 Q Did you talk to anybody else?
21 A About signing the agreement?
22 Q Uh-huh.
23 A No.
24 o) Pid vou talk to your mother?
25 A She gave me advice,.
MARCTIA J. LEONARD, CCR NO. 204, RFR
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little while
A
aigning.
Q

investigated

-
Q This morning?
A No,
Q Your mother didn't meet with you just a

today?

A Ahcout two-and-a-half montha ago.

e} T3 A wrmis S mTle b mlhhmen afbkma +ha D

W LUI4G ¥OoUu CaadrkK CO Cnem &rcel Tihacy

p: o Yoo When thev wag talino mv hland

F:1 MO, reg. winen Taey Jag Laxing my D.1o0a,
but it had nothing to do with this.

Q Did you talk to anybody from the district

123

ago this atternoon?
Yes. That had nothing to do with me
Did you meet with the detectivea who

this case regarding your testimony here

attorney’'s office about this agreement and your

testimeny today?

A No.

o Have you ever talked to Mr. Harmon?

A Yes.

Q How many times have you talked to Mr.
Harmon?

A Once

Q And when was that time?

A Couple weeks ago

Q Can yvou tell us where it took place?

MARCIA J. LEONARD,
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A In hisg office.
Q And what did you talk about?
A The case.
Q Who else was there with you other than

Mr. Harmon?

A My attorney.

0 Wag there anybody else there?

A No.

0 Watching you -- persenally watching vou

this morning, your attorney and pricr teo this

PR - s e Tet sl -l e L .- T N P N L I U - ey

CQLLTSLUUWLL DToabolull, 1L 4dppcarcud Lo ne LilGL YUU WQELC
avineg arnmae AT FFirmTbtioe Fhias marnins and +hhias

JJ.I.IIIJ.J.AS [= LS ) 13wy A b L bl a bl SO e A e Lllvﬁll&lia A il

afterncon. Do you feel like your arm has been twisted

to give this testimony teday? I want an honest
answer.

A Not really. Didn’t no one make me do it.
Not really. I mean, I had advice but didn’t no one
force me to.

Q Outside of this plea bargain that you
entered into where the State’s agreed to digmiss all
charges, including the murder charges, with the
exception of the robkbery, were you made any other

nromiasca?
promises;:

A No.

Q The police make you any promises?
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No.

Digtrict attorney’s cffice make you any

No.

You testified that you gaw Marlo fighting
of the two victims on the floor. Do you
what that victim looked like?

No.

Ig it not your testimony alego that while

Yes.

And what did he do?

He ran through a hall.

And disappeared from your sight?
Yes.

Did you ever see him again?

No.

About how much time between when Marlo

gaw Marle?

Couple seconds. Thirty seconds.
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Q About 30 seconds?

A Yes.

] 8o it’e your testimony that about 30
geconds went by from the time Marlo handed you the
gun, told you to get the money, and when you next saw
him, which was when he wag fighting on the flaor?

A Yea.

Q That’s correct? That's correct?

A Yes.

Q Excuse me?

A Excugse me. I didn’t mean that was 30
seconds I don’t know how long that was.

Q You don't know how long that was?

A Between when he left the office and 1
came out the cffice. I den’t know how long that was.

Q Well, could you -- was it a minute, was
it five minutes?

A I don't remember at all.

Q Well, let’s talk about what happened
during the time ycu had the gun.

A Yes.

Q You held the gun on the manager. You
pointed the gun at the manager, correct?

A T den't remember

o] You had the gun, correct?
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A Yeeg, I had the gun.

Q What waa the manager doing while you had
the gun ¢n you?

A Getting the wmoney.

Q Was the safe already opened when Marlo
left?

A No.

Q Ead the manager started to open the safe
before Marlo left?

A Yes,

o wWhat kind of safe was it? Was 1t a key,
a combination?

A Comhinaticon

Q When Marlo left, what was the manager
doing right at that moment, do you recall?

A Getting the money. Right when he left?

Q Right when he left.

A He was still twisting the thing.

0 Okay. Now, it teck him about how long
after Marlo left to take the top off the safe?

A The top?

0 The 1id. To open the safe?

A I don’t know

Q A few geconda?

A Yes

MARCTIA J. LEONARD, CCR NO. 204, RPR
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Q
it up,
A

0

the money in the bank bags?

A

Q

located in the safe?

Q
go =gearching
A
Q
that safe?

A

Q

or looked anywhere else for money?

A

Q

in the bank bag;

A

Q

A

what did he do?

-w
128
Couple minutes?

Few seconds.
Few seconds. And once the manager opened
Started putting the money in bank bags.

About how long did it take him to put all
About a minute, two minutes.

The money was all -- the money was

Yeag,

Did he have toc go anywhere elae?

P

b,
v
i

anywhere else for any money?
No.

80 his concentration was on the money in

Yes.

He never opened any drawers Lo any desks

No.

8o now he‘as put all the money in the gafe
is that correct?

Yen.

Does he hand it to you?

Yea.

MARCIA J. LEONARD,

CCR NO. 204, RPR

... Page: 198

8IDC00224
AA5158



14

15

l¢

17

l8

19

20

21

¥ e
129

Q After he hands it to you, what happens?

A Well, I told him to #8it in the chair.

Q What do you do?

A Leave.

Q Sc it doesn’t sound like there was a
whole lot of wasted effeoxt here, a whole lot of time
searching for things. He pretty much got intc the
safe, got the money out, put it in the bank bags,
handed it to you and cut the door he went?

A Yes.

Q Did he have to search inside the safe for
the money or was it right there?

B It waep right there

Q How much time do you think that it took?

MR. STEFFEN: ©Objec¢tion, vyour Honor.
That’s been agsked and answered.
THE CQURT: Sustained.

BY MR. LaPORTA:

Q You went cutside through the door that
you originally entered through; is that not correct?

A That’'s correct.

Q Wag Marlc cutside waiting for you when
you walked out there?

A No

Q when did vou next see Marlo after you i

MARCIA J. LEONARD, CCR NO. 204, RPR
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1 exited that door?

2 A When I turned around.

3 Q Turned around?

4 A Yes.

5 Q After exiting the door?

& A Yes.

7 o How many feet -- approximately how far |
8 did you go from that door to -- outside before you L
5 turned around?
10 B Twenty, thirrty feet maybe.
11 Q And you turned arcund?
12 a Yeg.
13 Q And where was Marlo when you turned
14 around?
15 A walking ocut the doer.
16 MR. LaPORTA: Court's indulgence.
17 BY MR. LaPORTA:
1a Q Did Marlo go straight to the car after
19 you saw him walking out the back door?
20 A Yes.
21 Q Did you go straight to the car?
22 A Yes.
23 Q bid you get into the cax?
24 A Yes, |
25 < Front, back?

|
MARCIA J. LEONARD, CCR NO. 204, RPR
I e Page: 200
8IDC00226

AA5160



=t
bt

J=
hJ

[
[FY]

15

16

17

18

15

20

21

[
w

8]
'S

25

¢ar?

B o B

Q

on the floor with Marlo, had you seen him before that

morning?

BY MR. HARMON:

Q

restaurant, were you ever told by Marlo Thomas to

shcot the manager of the restaurant?

A

o w "'

[ )
g
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Back.

Where did Marle go -- did he get in the
Front.
Who was driving the car again?

Angela Thomas.

The individual that you saw fighting on

MR. HARMCN: Thank you, your Honor.

REDIRECT EXAMINATION

Mr. Hall, when you were inside the

Not that I remembher.

Do you rewmember what it was that you told

Did you give a recorded statement to the

MARCIA J. LEONARD, CCR NO. 204, RPFR
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1 police?
2 A Yes.
3 MR. HARMON: May I approach the witness,
4 your Haonor.
5 THE COURT: Yes.
& BY MR, HARMON:
7 Q I'm showing you quite a lengthy
8 statement, Mr. Hall. Have you had a chance to read
g this before?
10 A Not all of it.
11 4] Does it appear to be a copy of the
12 eEtatement you gave to a Highway Patrolman named David
iz Bailey?
14 A Yes.
15 Q Were yvou interviewed by Trooper Bailey in
16 Hawthorne, Nevada?
i7 a Yes.
18 Q Was this after your arresgt?
19 A Yeg.
20 Q I want to direct your attention to an
21 angwer at the bottom of the page.
22 THE COURT: What page are you on?
23 MR, HARMON: Unfortunately, they are not
24 numbered. it looks like, counsel and your Honor, the E
25 fifeh page. f
|
L )
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BY MR. HARMON:
Q Would you read that, Mr, Hall, to

yourself over to the top of what is probably the sixth

page.
A Start right here?
@ To yourself.
A To mygelf?
Q Yes. Jugt as guickly as you can.

Iz that an answer that you gave to

Trooper David Bailey --

A tes

Q ~- when he interviewed vou?

A Yea.

Q Was it a truthful answer?

A Truthful, yes. Could be.

Q You say yes, it could be?

A Yes. I don’t remember right now.

Q Was this the answer -- and let’'s go right

up to the previocus anawer, We walked over t¢ the

restaurant I guess. Is that what you said?

A Tes.
Q Question by Trooper Bailey, and did what?
And did you answer we went -- at firet he knocked on

the back door. Well, and this guy came out. Right.

And he was all talking to him and etuff. And he teold

MARCIA J. LEONARD, CCR NO. 204, RPR
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the guy that he’s supposed to be talking to some guy
about his job.

And then the guy left and he said he was
coming back, and Marlo went in there. And 'cause the
guy 8aid let him in. He went in there. He asked
where some guy was at. He went back there into an
office and he knocked on the door, and the guy let him
in.

And Marle started shoving him up againat
the desk. And I thought he was like choking him with

the phone. But I think that the guy wasa on the phone

!
L
{

and he was hanging it up. &nd then he told the guy to
open up the safe.

Ee put the gun in my hand, and he told me
to get the money and shoot the guy in the back of the

head when T leave like that.

A Yesa.
Q Is that what you s3aid?
A It might have been. But I meant f£or him,

when I said that, that's what he was telling me what I
wag supposed to 4o in the car. He didn‘t tell me to
do that when I was in the cffice.

Q So you're gaying that when Marlec Thomas

told you that ycu were suppeosed to shoot the guy in

the back of the head, that that wasn’'t inside the

MARCIA J. LEONARD, CCR NO. 204, RPR
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regtaurant?

F: It was in the car.

Q That happenad out in the car after it
happened?

A Yes.

0 And that’'s what he told you then that you

were egupposed to have ghot the guy in the back of the
head?
A Yes.

Q How, previously you were asked if there

Vegas. Did Mr. Thomas ever tell you what vou were to
say or how you were to act if you were arrested?

F- No. He just said the cops were going to
interrogate me,.

O Did he ever suggest in any way that you
ought to take the blame for what had happened?

A No. He just gaid if I did then I would

prokbably get out in 20 years.

Q Because why, because you were younger?

A Yes, 1'm a juvenile.

Q Did Mr. Thomas in the car after this
happened ever say how it occurred that one of the

victimg was in the restroom?

A In the regtroom?

MARCIA J. LEONARD, CCR NO. 204, RPR
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Yeg.
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A

He said he told him he had te talk to

him.
Q When did he tell you that?
A In the car.
Q 2And sc after it happened, he explained

how one of the persong got back into the men's

regtroom.

A Excuse me?

Q After this happened in the c¢car, is that
when Mr. Thomas explained t¢ you and your sister how
one of the victims got back into the men’s restroom?

A Yena

Q What did he may that he did to get the

person to come back to the restroom?

R He told him that he had to talk to him.
Q Is that what you told Trooper Bailey?
A I helieve ao,

3] Do you see the anawer, and I am really

sorry, counsgel, the pages aren‘t numbered.
MR. LaPORTA: Well, your Honor, just for

some housekeeping purposes, I have many things from

Mineral County and law enforcement agencies in that
area, but I do not have a copy of this. If I could

review thias for a moment before I recrossz, and then if

MARCIA J. LEONARD, CCR NO. 204, EPR
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the D.A.’g office will provide me with a copy.
MR. HARMON: We certainly will, your
Honor. I thought that he had it.
MR. LaPORTA: 1I’ve gone through
everything, and I have everything else, but I just
don’t have this.
THE COURT: That'’s fine.
BY MR. HARMON:
o Do you Bee the answer right here, Mr.
Hall, near the bottom cof this page, which has been
paper clipped Does that appear to be an answer that
vou gave toe the Highway Patrolman?
A Yeg
Q Now, you mention up above that about how
long Marle was gone when he gave you the gun and he
left?
A Yes.
Q Do you see this anawer, gquestion, how
long wag Marlo gone? And did you anawer for about --
about two to five minutes. I don‘t know. I don't
know for exact. I don‘t know.
A Yes.
Q Now, do yeou gay that after you got in the
zar there war a conversation?
A Sort of. Not between me and Marlo.
MARCIA J. LEONARD, CCR NO. 204, RPR
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Waz there this guestion by Patrolman
Bailey, where did he say that he had went? And did
yYou give this answer, he said he went in the back and
he told -- he teld one of the guys to come in the
bathroom. He got to talk to him. He zmaid he started
stabbing him. And then he started stabbing that guy,
and he said the guy dropped. And then he tried to
call the other guy back there. And the guy said the
guy didn‘t coma back there. The guy came around the

corner, and Marlc said he stabbed him in his heart and

that was it. And when I walked out, he was hitting
him.
Ia that what yow gaid?
A Yes.
Q Was that the truth?
A I believe mo, yes.
Q Is everything that you have told us this

afternocn in court the truth teo the beat of your

recollection?

A Yes.

Q You understand the importance of this
hearing?

A Yag,

lu] You understand it’'s important to you, to

family membere, to the State and teo the defendant, Mr,.

38
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Thowmas?

A Yes.

MER. HARMON: Thank you. That’s all, your

Honor. Do you want --

MR. LaPORTA: Just a couple of minutes

just to review thie. It won't take long.

THE CCURT: And bafore you leave,

Harmon, if it’s all right, we'll have a copy of that

made .

MR. HARMON: That particular copy is

]
]
H
~
[{/]
£
o
5

T maigg o atre o
FA Y SV dave a

3
Jod
t

3
4

THE COURT: That's fine. Ckay.
MR. LaPORTA: May 1 use this?
MR. HARMON: Sure.

MR. LaPORTA: Thank you.

RECROSS-EXAMINATION
BY MR. LaPORTA:
Q Kenva, you made this statement to a

Trocper Bailey for the Nevada Highway Patrol;

not correct?

A Which srtatement?

e

through with you?

This statement that Mr. Harmon just went

139

Mr.

ie that
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i A Yesg,

2 0 Ckay. Do you remember who was there at

3 the time?

4 A No.

5 Q Was there just Trooper Bailey?

8 Y No, there was -- I remember some of the

7 people, but I don‘’t remember all of them.

8 Q Okay. Well, about how many people were

] there?
10 A Ten
11 »] About ten people?
12 A Yes

13 3) A lirtle scary, wasn’t it?

14 A At first.

15 0] All ten of them have uniforms on?

15 A One of them was a probation officer.

17 Couple of them had uniforma. The other onee were

18 wearing street clothes, badges.

19 Q Did they have badges?

20 A Yes.

21 Q Gung?

22 A I can't remember.

23 Q During thig interview, Kenva, didn’'t

24 anybeody suggest te you that any of these answers that
25 you gave, in particular about shooting the manager in

MARCIA J. LEONARD, CCR NO. 204, RPR
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the back of the head?

- Did anyone suggest that I give them to
them? No, they said --

Q Anvbody force you te give these answers?

A No. Just back in Hawthorne if I s=aid
that, and if I had said different, the guys would
think that I would be lying sc ~-

Q Why did you say it?

A Huh?

Q Why did you say --

A Back in Hawtherne Because I was trying
to tell them what wag gaid in Hawthorne I wasg
getting mixed up.

Q Was it the truth?

A That ‘s what waa eaid in the ecar. It
wagn't said in the coffice,

Q You didn‘t get mixed up?

A What?

Q You didn’'t get mixed up while they were
asking you all these guestions?

A Maybe.

Q Do you feel like they confused you a
little bit?

A Sometimes .

Q Did you feel like there were certain

MARCIA J. LEONARD, CCR NO. 204, RPR
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answers that they wanted you to give so you gave thoae
to them?

A I don't know. Never thought of it.

Q Well, I'm asking you now. In ycur mind,
do you think at the time that they were looking for
certain anewers and pushing you teo give them and you
just gave them te them at that time?

MR. HARMON: I object to the form cf the
guestison. Now it's irrelevant.

THE CQURT: Susgtained.

MR. LaPORTA: Noc further questions, your
Honor.

MR. HARMON: Nothing further.

THE CQURT: All right. Mr. Moskowitz and
Mr. Harmon and Mr. Steffen, if you would appreoach the

bench, and Mr. LaPorta, you can come, too.

(At the bench discuseion,
off the record.)

MR. HARMON: Your Honor, that will

conclude the State’s case for the preliminary hearing.

MARCIAR J. LEONARD, CQCR NQ., 204, RPR
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Before I rest, I would only want to address the
Criminal Complaint.
THE COURT: Okay.
MR. EARMON: The Court had alerted us at
the time that we broke for lunch and indeed Count VII
is duplicgitous of Count VI. I actually had earlier
noticed that and I will point out te the Court and
ccunsel that because there is no evidence that Mr.
Glanakes was enticed or lured to come back into the

restroom. In fact, that isn’'t where he wag killed.

pursuing that count in any event.

THE COQURT: Okay.

MR. HARMON: The State does rest, your
Honor.

THE COURT: It'sg your opportunity now,
Mr. LaPorta, to present any evidence and discuss the
constitutional nature of the defendant taking the
stand if he sc desires.

MR. LaPORTA: <Your Honor, 1 have talked

ht +tn teatifsr a
ac T Cegtil Y a

(33
a3
jay

a. He will feollow my advice and not

do so. The defense hag no other witnesses. We will
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-
rest.

THE COURT: Argument?

MR. HARMON: State waives opening
argument .

MR. LaPORTA: Your Honor, I have scme
argument on Count Vi. I will submit it on the rest.

But I ask this Court to take note as to
victim, Carl Dixon, that T don‘t believe that there
wag any evidence that shows that Mr. Dixon was

feloniously held againsgt his will, was seized,

Judge, I don‘t see where there was any
evidence in any of the testimony that would support
that charge. Therafore, I would ask the Court to
dismises Count No. VI. And I will submit it on the
other counts, your Honor.

THE COURT: Argument.

MR. HARMON: Your Honor, as the Court
knows, NRS 200.310 defines kidnaping, and it doesn’'t

always just limit it to a forcible seizure. As the

inveigle, entice, decoyed,

abduct, conceal, kidnap cor carry away any person by

MARCIA J, LEONARD, CCR NO. 204, RPR

. Paga: 214

§IDCO0240

AA5174



[l
=]

i
L8]

=
e

15

16

17

18

19

20

21

L &

las
any means whatever.

¥Your Honor, it’s our peceition, and the
photographa show exactly the series, 1 through 4 show
exactly where Mr. Dixon was found. He’'s on his back.
He was killed in the men’s restroom. The manager said
that his duties were in the prep area. The manager,
Mr. Oddo, explained what the duties were.

The last witness has testified that one
of the victims went to the restroom and, in fact, the

defendant tried to get the other one back there but he

AiARn'+ ~ama A o orend Aim hars rhara Rt +thoara 1o
didn’'t come And he got him back there, But there is
no degeription at that peoint in the testimony given by

Mr. Hall of any type of argumeént or struggle. His
testimony is that when the man came back he was
stabbed.

Your Honor, we feel for the purpose of
this hearing that that fits the definition of kidnap.
They were in there to ceommit a robbery. They had
already held up the manager in the ¢ifice. The
vounger accomplice had been left with the gun.

and what seems quite obvious, it may not
be the only inference, but the most reasonabkle

Hall with

inference ig Mr. Thomas left young Mr
gun because he was going to go out and eliminate the

witnesses. And the way he tried to do it was to

MARCIA J. LEONARD, CCR NO. 204, RPR
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entice or decoy or lure both of them intoc the men’s

restroom.

It worked in the case of Carl Dixon. and

that's where Dixon was killed, It c¢ertainly enhanced

the danger to Carl Dixon that he was enticed to go

into the men’s reastroom. It didn’t work with Mr.

Gianakes. 8o we urge the Court to hold the defendant

toc answer on the first six counts.

MR. LaPORTA: Briefly, your Honor, in

answery to Mr. Harmon's arguments, unless it slipped by

how WMy
now Mr.

o7
o
]
0
[1:4
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LIACH

cul

-

ended up in that

nd

ar.

m

r., arnwv
P =Lly

L

evidence that Mr. Thomas somehow inveigled, enticed or

decoyed him back into that bathroom, and in
particular, for the purpose of holding or detaining
him for the purpose of committing the robbery. I

mean, the record is void in that area from what I

heard coming from that witness stand. Therefore, I'1ll

renew our motion to dismiag Count VI,

THE COURT: It‘s troublesome to the
Court, as well. But the charge to this Court is
=light, even marginal evidence. I think that there is

evidence

The cother charges, there is not even

g8light or marginal, but overwhelming evidence, in the

MARCIA J. LECNARD, CCR NO. 204, RPR
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Court’s opinion,
Mr.

Mr.

crime of conspiracy to commit murder and/or robbery,

robbery,

robbery with uase

poacgession of firearm,

committed,

bound over to the Eighth Judiceial District Court,

State of Nevada,

MR.

of the juriadiction on that date,.

the 11th through
THE

Department VI.
THE

this defendant?

I show that bail

murder with use of deadly weapcn,

and vou committed said crimes,

Excuse me,

147
that thia crime was committed.

Thomas, you’'ll atand.
Thomas, the State has shown that the
two counts,
of deadly weapon, burglary while in

and first degree kidnaping were

you are

in and for the County of Clark.

LaPORTA: Your Honor, I will be out

i1 will be gone from
the 22nd.

CLERK: July 8th, 9:00 o’clock,
Diatricet Court VI.
COURT: What is the bail status of
Do you know what bail is set at?

hasn’t been ser, and I set it at no

bail. Perhapas we should set bail.
MR. HARMON: Well, I don‘t concur that we
nead to set bail I understand that the Court ig
going to exercise its sound discretion, but my
MARCIA J. LEONARD, CCR NO. 204, RPR
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pegition is that the bail chapter of 178.484 makes it

very ¢lear that whexre the charge is murder of the
first degree, and if the proof is evident or the
presumption great, then the accused is not entitled
for bail.

THE COURT: Well, my concern, Mr. Harmon,
is this. I don’t want a judge to look at this and say
you messed up, we're going to reset bail or we're
going to met a low bail because I agree with you.

By far, Mr. Thomas is the most dangerous

e ever faced as a defense counsel.

hut ag
SUuUL asg

0
Ly
o}
H
3
]
L

prosecutor, I can tell you that this is the most
gruesgome murder that I have seen.

THE DEFENDANT: Well, I would like to
object teo that because it wasn’t murder.

THE COURT: I have seen -- It'’s not your
opportunity te speak now, Mr. Thomas. It'‘s now my
turn to speak in this courtroom.

This is probably the most brutal and

cold-hearred heartless murdey that 1've seen in 13

Arm = um e T +lidamle leas LY Py Ml e = — T R ol % iy [ Sy
¥Foars.,. £ wildlihk Wil , ML . 1 LI B, You LpregeEllil. Lie
aryeate=sr threat t~ pur cditizens than T have avaey asan
great€sEl LAeal Lo CUY CiLiZ€ns Lian . dave over S<eIll.
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preliminary hearing,

amount .

ME.
suggeation here.

THE
up .

Mr.

the lives of the

nephew, Mr. Hall, and their family. No one’s lives
are ever going tc be able to be put back in order
because of your actions. I am going to set cash bail
of one million dellars cash only each count,

MR. HAEMCN: One million as teo each
count?

THE CQURT: ¢One million each count, cash
only. But I want communicated t¢ the judges that

having heard all

perhaps I should set a bail

LaPORTA: Judge, may I make a

COURT: N&. No, I have made my mind

Thomas by his actions has affected

Dixones, the Gianakes and even his

of thigs evidence, that I am setting

that bail, not just after sliding by with no bail
situation.
MR. HARMON: Thank you, Judge.
* & * * * &
MARCIA J. LEONARD, CCE NC. 204, RPR
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ATTEST: Full, true and ac¢ecurate transcript of
proceedings.
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Marcia J.ég;onard, RPR, CCR No. 2904
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STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

200 S. Third Street

Las Vegas, Nevada 89155
(702) 455-4711

Attorney for Plaintiff’
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LA. 7-8-96
9:00 AM.

DISTRICT COURT
CLARK COUNTY, NEVADA

U-T - BN Y - S B S VS B N

L N R
N o= O

STPD

THE STATE OF NEVADA,
Plaintiff,

Case No. Q \36? Gbl

. No.
Docket B

-V&~

MARLQO THOMAS,
aka Marlow Demntn

#1060797

g
-
-
s
n

S e e v o et e st " "t “aes” wae’

STATE OF NEVADA
COUNTY OF CLARK )ss:'

STEWART L. BELL, District Attorney witkin pnd for the County of Clark, State of Nevada, in
the name and by the authority of the State of Nevada, informs the Court:

That MARLO THOMAS aka Mariow Demitrius Thomas, the Defendant above named, having
committed the crimes of CONSPIRACY TO COMMIT MURDER AND/OR ROBBERY (Felony -
NRS 200.010, 200.030, 200.380, 193.480); MURDER WITH USE OF A DEADLY WEAPON
{OPEN) (Felony - NRS 200.010, 280.030, 193.165); ROBBERY WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.380, 193.165); BURGLARY WHILE IN POSSESSION OF A
FIREARM (Felony - NRS 205.060); FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.310, 200.320, 193.165), on or between April 14, 1996, and April 15,
1996, within the County of Clark, State of Nevada, contrary to the form, force and effect of statutes in

such cases made and provided, and against the peace and dignity of the State of Nevada,

1417
Fid

CE46
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COUNT I - CONSPIRACY TO COMMIT MURDER AND/OR ROBBERY

Defendants did, on or between April 14, 1996, and April 15, 1996, then and there meet with each
other and between themselves, and each of them with the other, wilfully, unlawfully, and feloniously
conspire to commit a ¢rime, to-wit: murder and/or robbery, and in furtherance of said conspiracy,
Defendants did commit the acts as set forth in Counts I1, I11, and IV, said acts being incorporated by this
reference as though fully set forth herein.
CQUNT I - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)

Defendants did, on or about April 15, 1996, then asd these wilfully, feloniously, without authority
of law, and with premeditation and deliberation, and with malice aforethought, kill CARL DIXON, a
human being, by stabbing said CARL DIXON about the body with use of a deadly weapon , to-wit: a
knife, the defendants being responsible under the following theories of criminal liability, to-wit: 1)
premeditation; 2) felony mufdcr during the perpetration or the attempted perpetration of the crime of
robbery as set forth in Count !V 3) by the defendants either directly committing the offense of murder

and/or robbery, or ziding or a%ng ths dommission pf murder and/or robbery in the following manner,

to-wit: both defendants corfronting restaurant manger, VINCENT ODDO, with a firearm or with
firearms and Defendant KENYA KEITA HALL, i Kenya Love, taking money from VINCENT ODDO
while Defendant MARLO THOMAS, aka Mnilow Demitrius Thomas, confronted restaurant employees
CARL DIXON and MATTHEW GiANAl@ILES 1o facilitate the taking of the money and thereafter
Defendant MARLO THOMAS, aka Marlow Demitrius Thomas, stabbing CARL DIXON and
MATTHEW GIANAKES with a knife resulting in their deaths; each defendant being vicariously liable
as members of & conspiracy to commit murder and/or robbery.

COUNT III - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)

Defendants did, on or about April 15, 1996, then and there wilfully, feloniously, without authority
of law, and with premeditation and deliberation, and with malice aforethought, kill , MATTHEW
GIANAKIS, a human being, by stabbing said MATTHEW GIANAKIS about the body with use of a
deadly weapon , to-wit: a knife, the defendants being responsible under the following theories of criminal

liability, to-wit: 1) premeditation: 2) felony murder during the perpetration or the attempted

Page: 55
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committing the offense of murder and/or robbery, or aiding or abeiting the commission of murder and/or
robbery in the following manner, to-wit: both defendants confronting restaurant manger, VINCENT
ODDO, with a firearm or with firearms and Defendant KENYA KEITA HALL, aka Kenya Love, taking
money from VINCENT ODDO while Defendant MARLO THOMAS, aka Marlow Demitrius Thomas,
confronted restaurant employees CARL DIXON and MATTHEW GIANAKES to facilitate the taking
of the money and thereafter Defendant MARLO THOMAS, aka Marlow Demitrius Thomas, stabbing
CARL DIXON and MATTHEW GIANAKES with a knife resulting in their deaths; each defendant being
vicariously liable as members of a conspiracy to commit murder and/or robbery.
COUNT IV - ROBBERY WITH USE OF A DEADLY WEAPON

Defendants did, on or about April 15, 1996, then and there wilfully, untawfully, and feloniously
take personal property, to-wit: lawful money of the United States, from the person of VINCENT
0ODDO, or in his presencgﬁ, by means of foree or violence, or fear of injury to, and without the consent

and against the will of the said VINCE}
i iy,

aid Defendants using a deadly weapon, to-wit: a

0, sal
ﬂh- deféndant ~tine i concert wit
T Wy B3 VWIIwE - Lt

firsarm dnﬁnnfhprnn-h|mmvf‘,_ ants acting in 1cert with one another an

S8 WARE TRy Wewea A T VA s h

defendants directly commmné the acts cgpstituting the offerme and/or the defendants aiding or abetting
each other and/or the defendmdn_nuly or indirectly counseling, encouraging, hiring, commanding,
inducing, or otherwise procuring each other to pommit the acts constituting the offense, as evidenced by
the conduct of the defendants before, during, and afterthe-effense, wherein both defendants confronted
restaurant manger VINCENT ODDO with a firearm or with firearms and Defendant KENYA KEITA
HALL, aka Kenya Love, taking money from VINCENT ODDO while Defendant MARLQO THOMAS,
aka Marlow Demitrius Thomas, disabled two restaurant employees, thereby facilitating the taking of, and

vl e v'

absconding with, the money; each Defendant being vicariously lisble as members of a conspiracy to
commit robbery.
COUNT V - BURGLARY WHILE IN POSSESSION OF A FIREARM

Defendants did, on or about April 15, 1996, then and there wilfully, unlawfully, and feloniously
enter, while in possession of a firearm, with intent to commit larceny and/or robbery and/or murder and

or some other felony, that certain building occupied by LONE STAR STEAKHOUSE, iocated at 3131

an'l‘h Rﬂlnhﬂm anu Clark Countv Neu“rla

-t et LS 29 A,
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COUNT VI - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

Defendants did, on or about April 15, 1996, wilfully, unlawfully, feloniously, and without
authority of law, seize, confine, inveigie, entice, decoy, abduct, conceal, kidnap, or carry away CARL
DIXON, a human being, with the intent to hold or detain the said CARL DIXON, against his will, and
without his consent, for the purpose of committing robbery and/or murder and/or for the purpose of
inflicting substantial bodily harm, said Defendants using a deadly weapon, to-wit: a firearm and/or a knife,
during the commission of said crime; the defendants acting in concert with one another and the
defendants directly committing the acts constituting the offense and/or the defendants widing or abetting
each other and/or the defendants directly or indirectly counseling, encouraging, hiring, commanding,
inducing, or otherwise procuring each other to commit the acts constituting the offense, as evidenced by
the conduct of the defendants before, during, and after the offense, wherein Defendant MARLO
THOMAS, ska Marlow Demig'ius Thomas, confined, or held, or detained CARL DIXON in the restroom
of the Lone Star Steakhouse, :J?‘Ifii Nonh;hﬁbow, Las Vegas, Clark County, Nevada, while Defendant

YENVA KFRITA IHAIT alra Woned ¥ Aua was in the manacar’ fHira farcafiilly talrinog money from the
M H d O WK

o n
IR R i b AnE A RSS2 AS p GIWS SRNAIYE LARYE, FYELY LTE WiV Hial Wi P VAMWY IVTVALE) SRS AWV sV Wi

restaurant manager, VINCENT |ODDO; each defendarg being vicariously liable as members of a
conspiracy to commit murder andfor rébbery anfi/or kidnapping.

S ART L. BELL
D CT ATTORNEY
WNevada Bar #000477

By D,
MELVYNT, HARMON

Chief Deputy District Attorney
Nevada Bar #000862
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The names of witnesses known to the District Attorney’s Office at the time of filing this

Information are as follows:

ALVA E.
CORONER'’S OFFICE
LAS VEGAS, NV

BAILEY, DAVE
NHP #
HAWTHORNE, NV

BAKER, SHERRY
ADDRESS UNKNOWN
LAS VEGAS, NV

BAKER, SUSANR.N.
UNIVERSITY MEDICAL CENTER
LAS VEGAS, NV

BOUCHER, MARY

9428 TALL WOOD LANE
LAS VEGAS, NV
BRYANT, M.

LYMPD #1339

B RBNT Y Bl s Bl B

BUTCHER, BRIAN
ADDRESS UNKNOWN
LAS VEGAS, NV

CABRALES, AL
LVMPD #2045
CRIME LAB

COOK, TERRY
LVMPD #2545
CRIME LAB

CUSTODIAN OF RECORDS
REBEL STATION
LAS VEGAS, NV

CUSTODIAN OF RECORDS
LONE STAR STEAKHOUSE
WICHITA, KANSAS

DAUGENBAUGH, A.
CORONER'’S OFFICE
LAS VEGAS, NV
DIXON, FRED

1L
NORTH

1
m
3

15?-
4
w3

ERRICHETTO, LINDA
LVMPD #147]
CRIME LAB

EULOW,
MERCY AMBULANCE
LAS VEGAS, NV

FITZ, DANISE
1900 W, SAHARA
LAS VEGAS, NV

FORTE, JOE
NLVPD #
DETECTIVE

GARNESS, D.

GIANAKIS, ALEXANDEK
DALO L I4ACT TAD
FAN0 VLA LR

LAS VEGAS, NV

GOLBART, G.
RABBI

LAS VEGAS, NV
GREEN, SHELDON

€O R’S OFFICE
LASVEGAS, NV

HALL, DENISE
432 F STREET #A
HAWTHORNE, NV

HALL, KENYA
DETENTION CENTER
LAS VEGAS, NV

HANSELL, R.
LVMPD #5054
CRIME LAB

HAWK, M.
LVMPD #4130
FSD
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HOFERER, ROBERT
MINERAL COUNTY 8.0.
HAWTHORNE, NV

HUDSON, DAVID DUANE
ADDRESS UNKNOWN
LAS VEGAS, NV

JORDAN, ROBERT
CORONER’S OFFICE
LAS VEGAS, NV

JUNGE, S.
LVMPD #
K-9

KALANI,

TRAUMA INTERVENTION PROGRAM

REPRESENTATIVE

KINGSLEY, VERNON
0426 TALL WOOD LANE

LAS VEGAS, NV o
LF.FEVER, PHYLLIS

LEWIS, JOHN - TROOPER
MINERAL COUNTY S.0.
HAWTHORNE, NV

LEWIS, JOHN - SGT.
MINERAL COUNTY §.0.
HAWTHORNE, NV

LIGHT, D.
CORONER'’S OFFICE
LAS VEGAS, NV

LONG,
MERCY AMBULANCE
LAS VEGAS, NV

LOVE-THOMAS, ANGELA
432 F STREET #A
HAWTHORNE, NV

LUNA, MARY RUTH
LVMPD #175
CRIME LAB

_._. Page:

59,

MANNING, K.
LVMPD #2434
HOMICIDE

MATTHEWS, M.
LVMPD #3607
FSD

MAYO, T.
LVMPD #593
CRIME LAB

MCCLARY, Y.
LVMPD #2923
CRIME LAB

MCCRACKEN, DEBBIE

LVMPD #2542
CRIME LAB

NASH, C

' HARLES
* 2701 N. RAINBOW #14-2068

LAS VEGAS, NV

NASH, EMMA
2505 CARTIER ST.
NORTH LAS VEGAS, NV

OBERHANSLI, SANDY
MINERAL COUNTY JPO
HAWTHORNE, NV

0DDO, VINCENT
8057 REVOLVER AVE.
LAS VEGAS, NV

PETERSON, D.
LVMPD #4034
CRIME LAB

8JDC00086
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RUFFINQ, D
LVMPD #1502
CRIME LAB

SEXTON, MICHAEL

SMITH, SHARON #432045
2619 SHERWOOD #13
LAS VEGAS, NV

BARBARA
2505 CARTIER ST.
NORTH LAS VEGAS, NV

SNARR, CARL
MINERAI COUNTY £.0.

BAWTHORNE, NV B
SONTAG, SIDNEY

7100 PIRATES COVE ,
1 AC VEGAS NV : i

At RAT ¥ AANTFL A, 1IN ¥

SPINOSA. L.
LVYMPD #2186 . .
HOMICIDE

SPOOR, M. -
LVMPD #3856
CRIME LAB

STUBBS, S.
LVMPD #2064
FSD

TATE, M.D.
UNIVERSITY MEDICAL CENTER
LAS VEGAS, NV

THACKER, JAMES
3605 ARGINIS
LAS VEGAS, NV

DA#96F07190A/B/kjh
LVNHE)DR#&&?H50488

CONSP MURDER/ROBB;MURDER
W/WPN,ROBB W/WPN;BURG W/WPN;

o meawe

l'huJNAY\NHVPN F

LT
(iR
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THOMAS, S.
DAVIS MORTUARY
LAS VEGAS, NV

TONEY, D.
LVMPD #4502
FSD

TRUE, CARCLYN (R.N.)
DETENTION CENTER
LAS VEGAS, NV

VAN VALKENBURG, GLENN
3651 N. RANCHO #11-134
LAS VEGAS, NV

VAN VALKENBURG, CAROL
3651 N. RANCHO #11-134
LAS VEGAS, NV

WHITSON, J.
DAVIS MORTUARY

BiF AVARSEN & W4

LAS VEGAS, NV

CIi, WENDY
4550 W OAKEY #1191
LAS VEGAS, NV 89102
HANSELL, RICHARD
LVMPD #5054 (LAB)

HOWE, WILLIAM
2240 BTATZ #C
NORPH LAS VEGAS., NV

DUBRUTZ, NLYPD #341
STALEY, RICHARD
LVMPD #1686

CHENEYWORTH, DONALD
4361 HELAMAN AVE
LAS VEGAS, NV

BARFUSS, CATHY
BROADWAY SECURITY
4300 MEADOWS LANE
LAS VEGAS, NV

JOHN T. STEFFEN, ESQ.
OR DESIGNEE

530 S. FOURTH STREET
LAS VEGAS, NEVADA

8JDC00087
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STEWART L. BELL R ED
DISTRICT ATTORNEY U
Nevada Bar #000477 W3 g
200 8. Third Street 084W 35
%7”2‘)/4 5-41';‘:;’“‘ 89155 -
0 11 Ol
Attorney for Plaintiff .
Attorney for Plain Py lf;ﬁ.(«‘"w
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, ;
“vs- ; CaseNo. L\ TG
Dept. No. VI
MARLO THOMAS, ; Docket B
aka Marlow Demitrius Thomas,
#1060797 ;
Defendant ;

NOTICE OF INTENT TO SEEK DEATH PENALTY

COMES NOW, the State of Nevada, l;mugh STEWART L. BELL, Clark County District
Attorney, by and through MELVYN T, HARMON, Chief Deputy District Attomney, pursuant to NRS
175.552 and NRS 200.033 and declares its intention to seek the death penalty at a penalty hearing.
Furthermore, the State of Nevada discloses that it will present evidence of the following aggravating
circumstances:

1. The murder was committed by a person who was previously convicted of a felony involving
the use or threat of violence to the person of another, to-wit: Attempt Robbery, Case No. C96794,
Eighth Judicial District Court of the State of Nevada in and for the County of Clark, [See NRS
200.033(2)] The evidence of this aggravating circumstance will consist of documema(y:proof and/or
testimony concerning prior convictions,

2. The murder was committed by a person who was previously convicted of a felony involving

the use or threat of violence to the person of another, to-wit: Battery With Substantial Bodily Harm, Case

|GI:31 J
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No. C134709, Eighth Judicial District Court of the State of Nevadz in and for the County of Clark. {See
NRS 200.033(2)] The evidence of this aggravating circumstance will consist of documentary proof
and/or testimony concerning prior convictions.

3. The murder was committed while the person was engaged in the commission of or an attempt
to commit any Burglary, [NRS 200.033(4)] The evidence of this aggravating circumstance will consist
of testimony and physical evidence arising out of the aggravated nature of the offense itself,

4. The murder was committed while the person was engaged in the commission of or an attempt
to commit any Robbery. [NRS 200.033(4)] The evidence of this aggravating circumstance will consist
of testimony and physical evidence arising out of the aggravated nature of the offense itself

5. The murder was committed to avoid or prevent a lawful arrest. [NRS 200.033(5)] The
evidence of this aggravating circumstance will consist of testimony and physical evidence arising out of
the aggravated nature of the offense itself

6. The Defendant has, in the immediate proceeding, been convicted of more than one offense of
murder in the first or second degree. [NRS 200.033(10)] The evidence of this aggravating circumstance
will consist of testimony and physical evidence arising out of the aggravated nature of the offense itself

DATED this 2247 day of July, 1996

' Respectfully submitted,
.STEWART L. BELL

District Attorney
Nevada Bar #000477

w2 o)

Chief Deputy District Attorney
Nevada Bar #000862

-2-
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1 RECEIPT OF COPY
2 RECEIPT OF COPY of the above foregoing NOTICE OF INTENT TO SEEK DEATH
3 | PENALTY is hereby acknowledged mﬁﬂgﬁ of July, 1996.
4 STATE PUBLIC DEFENDER’S OFFICE
s ATTORNEY FOR DEFENDANT )
6 é 9112 £‘£ g; W
7 B S S Tiit S 0T
" Las Vegas, Nevada 89155
9
10
1
12
13
14
15
16
17
18
19
20
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2
23
2%
25
26
27
28
ho\deathithomas.int\kjh 3-
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DISTRICT COURT

CLARK COUNTY, NEVADA

FILED

THE STATE OF NEVADA,

Plaintiff,
vs.

MARLO THOMAS,

Defendant.

8101 -9 p 431

CLERK

Case No. Cl36862
Dept. No. III
Docket No. *E*

BEFORE THE HONORABLE JOSEPH PAVLIKOWSKI, DISTRICT JUDGE

& Q.nn =
996, 9:00 A.M.

APPEARANCES:

For the Plaintiff:

For the Defendant:

Y: JAMES A. HELLESO, C.C.R. NO. 15

M. HARMON, ESQ.
DEPUTY DISTRICT ATTORNEY

P. LAPORTA, ESQ.
DEPUTY PUBLIC DEFENDER

S
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LAS VEGAS, NEVADA, JULY 10, 1996, 9:00 A.M.
* % % K *
THE COURT: State of Nevada v. Marlo Thomas,
case number C136862.

Mr. Harmon representing the State --
where did LaPorta go? Mr. Laéorta appearing with the
defendant. 1Is your name Marlo Thomas?

THE DEFENDANT: Yes, sir,

THE COURT: What is happening?

l_l -
(1]
Q
=
Hh
Q

MR. LAPCRTA: Your Honor, this

setti

L=}

a. I have discussed today --

1
I

THE COURT: Just a second, please.

Do you have a copy of the informa-
tion, Mr. LaPorta?

MR. LAPORTA: Yes, your Honor, I do.

THE COURT: Mr. Thomas, is that your true name
on the information?

THE DEFENDANT: Yes, sir.

THE COURT: Do you waive the reading of the
information and the filing of a list of witnesses, Mr.
LaPorta?

MR. LAPORTA: Yes, sir, your Honor.

THE COURT: Mr. Thomas, do you waive those

rights?

8JDC02937
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THE DEFENDANT: Say that again.

THE COURT: Do you waive the reading of this
information and list of witnesses?

THE DEFENDANT: I ain't seen no witnesses on
here.

MR. LAPORTA: Judge, this morning I gave him a
copy.

THE COURT: Well, two pages, 5, 6 and 7 contains

a list of witnesses.

>

3

"W
113

.
3
=)
53|
1y
[,
2
E

(&)

HE COURT: Well, v

[
!
;
b
i
I
[

don't want this read to you at this time?

THE DEFENDANT: Say that again?

THE COURT: You don't want this read to you?

THE DEFENWDANT: No. No.

THE COURT: And you attended a preliminary
hearing? Is that correct?

THE DEFENDANT: Yes.

THE COURT: Tell me what are your pleas to the
counts contained in this information, Counts I, II, III,
IV and V?

THE DEFENDANT: Not guilty.

THE COURT: You are entitled to a trial within
sixty days, Mr. Thomas. Do you waive or invoke that

3

.i.-.....ﬂl...lll.......-.....l...........-..................-lll.............I.....lllll-IiiilllllIIIIIIIL
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right?
THE DEFENDANT: I waive it.
THE COURT: Do you want a speedy trial or don't
' you?

THE DEFENDANT: I don't want a speedy trial.

THE COURT: December 30th trial date, 10:00 a.m.
December 27, 5:00 a.m. for calendar call.

. And for the record, Mr. Thomas, you

are in custody. 1Is that correct?

THE COURT: You are remanded to the custody of
the Metropolitan Police Department.

MR. HARMON: Your Honor, for the record, the
State on July the 3rd, 1996 filed a notice of intent to
seek the death penalty. This is a capital case.

MR. LAPORTA: We have received that, your Honor,
and I have delivered a copy of that to Mr. Thomas.

MR. HARMON: Thank you.

*® * Kk ® X

ATTEST: Full, true and accurate transcript of proceed-

(Bog (D pletia

/GAMES A. HELLESO, C.C.R. NO. 15
OFFICIAL COURT REPORTER

ings.
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ORIGINAL

Fued

DISTRICT COURT

cuaRR CooTY, SEVApR, 9

THE STATE OF NEVADA
Plaintiff
ve.
MARLO DEMETRIUS THOMAS
Defendant

P R ) .

P L

#a-* Iig-vensrﬁo. C136862
bLE‘I\'\
DEPT. NO. VI
DOCKET NO. "B"

Transcript of
Proceedings

BEFORE THE HONORABLE JOSEPH T. BONAVENTURE, DISTRICT JUDGE

JURY TRIAL - DAY 1

MONDAY,

APPEARANCES:
For the State:

For Defendant Thomas

COURT REPORTER:

ROBERT MINTUN
District Court

JUNE 16, 1987
VOLUME I

DAVID P, SCHWARTZ, ESQ.
Chief Deputy Diastrict Attorney
DAVID J. J. ROGER, ESQ.
Chief Daputy District Attorney

LEE ELIZABETH McMAHON, Esq.

PETER R. LaPORTA
Deputy Public befender

TRANSCRIPTION BY:

NORTHWEST TRANSCRIPTS, INC.
Las Vegas Division
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LAS VEGAS, NEVADA, MONDAY, JUNE 16, 1997
{Court is called to order)
{Prospective jurors present}

THE COURT: All right, this is the time set for
trial in Criminal Case Number C135862, State of Nevada versus
Marlo Thomas. Let the record show the presence of the
defendant, Marle Thomas. Where is Mr. Thomas?

THE DEFENDANT: Right here, sir.

THE COURT: All right. Represented by his
attorneys, Mr. -- Ms. Les McMahon and Mr. Pete LaPorta. And
also let the record show the presence of the State of Navada
represented by attorneys David Roger and David Schwartz.

Is the State ready to proceed?

MR. ROGER: The State's ready, Your Honor.

THE COURT: 1Is the defense ready to proceed?

MR. LaPORTA: Yes, Your Honor.

THE COURT: All right, the clerk will call the role
of the jury panel members. When you hear your name just say
here or present sc we know you’re here.

THE CLERK: Constance Erickson?

PROSPECTIVE JUROR ERICKSON: Present.

THE CLERK: Gerald Liske.

PROSPECTIVE JUROR LISKE: Here,

THE CLERK: Holly Bell.

PROSPECTIVE JUROR BELL: Here.

I-2
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THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THB CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:

Writa Foster.

JUROR FOSTER: Here.
Danny Wood.

JUROR WOOD: Here.
Roderick MacKenzia.
JUROR MACKENZIE: Hera,
Melissa Jaime.

JUROR JAIME: Here.
Norman Lizotte.

JUROR LIZOTTE: Here.
David DelLacy.

JUROR DELACY: Herea.
Cindy Miller.

JUROR MILLER: Here.
Angela McCall.

JUROR MeCALL: Here.
Leslie Koran.

JUROR KORAN: Here.,
Josaph Hannigan.

JUROR HANNIGAN: Here.
Frederick Schneiter.
JUROR SCENEITER: Here.
Marie Desiderio.

JUROR DESIDERIO: Here.
Sharyn Brown.
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PROSPECTIVE JUROR BROWN: Here.
THE CLERK: Fellton Crosa.
PROSPECTIVE JUROR CROSS: Here.
THE CLERK: Patsy Grannan.
PROSPRCTIVE JUROR GRANNAN: Here.
THE CLERK: Chin Farraell.
PROSPECTIVE JUROR FARRELL: Here,
THE CLERK: Craig Watral.
PROSPECTIVE JURCR WATRAL: Here.
THE CLERK: John Cortez.
PROSPECTIVE JUROR CORTEZ: Here.
THE CLERK: Paige Bvans. Paige Evans.
Linda Piiparinen.

PROSPECTIVE JURCR PIIPARINEN: Here,
THE CLERK: Willie Luster.
PROSPECTIVE JUROR LUSTER: Here.
THE CLERK: Deborah Smith,
PROSPECTIVE JUROR SMITH: Here.
THE CLERK: Esther Cordova.
PROBPECTIVE JUROR CORDOVA: Here.
THE CLERK: Bradley Parker.
FROSPECTIVE JUROR PARKER: Here
THE CLERK: Charles Nelaen.
PROSPECTIVE JURCR NELSON: Hers.
THE CLERK: Raymond Thayer.
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PROSPECTIVE JUROR THAYER:

Here.

THE CLERK: Rosalinda Ortiz.

PROSPECTIVE JUROR ORTIZ: Here.

THE CLERK: Lavina Lovitt.
William Layton.

PROSPECTIVE JUROR LAYTON:
THE CLERK: Charles Evarta.

Maryann Rees.

Lavina lovitt,

Here.

Charles Evarts.

PROSPECTIVE JURCR REES: Here.

THE CLERK: Vincent Benoit.
PROSPECTIVE JUROR BENOIT:

Here.

THE CLERK: Michael Boeckle.

PROSPECTIVE JUROR BOECKLE:
THE CLERK: Jason Champoli.

Here,

Jason Champoli.

Donna Hunter. Donna Hunter.

Marilyn Worob.

PROSPECTIVE JUROR WOROB: Here.

THE CLERK: Clara Hoover.

PROSPECTIVE JUROR HOOVER:

Here.

THE CLERK: Frankie Sheppard.

PROSPECTIVE JUROR SHEPPARD:
THE CLERK: Sandra Lanea.

Here.

PROSPECTIVE JUROR LANE: Hera.

THE CLERK: Charles Casper.
PROSPECTIVE JUROR CASPER:

I-5
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THE CLERK: Sylvia Weber.
PROSPECTIVE JUROR WEBER: Here.
THE CLERX: Gladys Howard.
PROSPECTIVE JUROR HOWARD: Here.
THE CLERK: William Tiu.
PROSPECTIVE JUROR TIU: Here.
THE CLERK: Kevin Evans.
PROSPECTIVE JUROR EVANS: Here.
THE CLERK: Doris Stuart.
PROSPECTIVE JUROR STUART: Herae.
THE CLERK: David Kelker.
PROSPECTIVE JUROR KELKER: Here.
THE CLERK: Jacqueline Bell.
PROSPECTIVE JUROR BELL: Here.

THE CLERK: Jan Spivey. Jan Spivey.

Valerie Patronelli.

PROSPECTIVE JUROR PATRONELLI: Here,

THE CLERK: Carl Blackmors. Carl
Eugene Steffek.

PROSPECTIVE JUROR STEFFEK: Here.
THE CLERK: Sharcn Teichman.
PROSPECTIVE JUROR TEICHMAN: Here
THE CLERK: James Lewis.
PROSPECTIVE JURCR LEWIS: Hera.
THE CLERK: Roger Pankewicz,
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PROSPECTIVE

THE CLERK:

JUROR PANKEWICZ: Here.

Paul Natale. Paul Natale.

Louis Mizzoni.

PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
Sofla Fox.
PROSPECTIVE
THE CLERK:

JUROR MIZZONI: Here.
Mercedes Cerice-Ortiz,
JUROR CERICE-ORTIZ: Here.
Barbara Wilson.

JUROR WILSON: Hera.

Mary Ann EBagleton. Mary Eagleton.

JUROR FOX: Here.

Florence McIntyrs, Florence McIntyre.

David Coleman.

PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERXK:

JUROR COLEMAN: Here.
Fred Cook.

JURCR COOK: Here.
Michelle O’Hala.
JUROR O'HALA: Here.
Pay Butler.

JUROR BUTLER: Here.
Cindy Read.

JUROR READ: Hare.
Rhonda Woodard.
JUROR WOODARD: Here.

Joy Farris.
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PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVRE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE

JUROR FARRIS: Here.
Ralph Puckett.
JUROR PUCKETT: Here.
Linda Smith.

JUROR SMITH: Here.
Gary Beeler.

JUROR BEELER: Herea,
Ricky Watson.

JUROR WATSON: Here.
George Gomez.

JURCR GOMEZ: Here.
George Miner.

JUROR MINER: Here.
Tina Mayers.

JUROR MAYERS: Hers.
Edward Hoover.

JUROR HOOVER: Hera.
Stephen Conway.
JUROR CONWAY: Hera.
Eli Pexrich.

JUROR PERICH: Here.
Aaron Lawrence.
JUROR LAWRENCE: Here.
Sharon Jones.

JUROR JONES: Hare.
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THE CLERK:

Krista Melton. Kriata Melton.

Robert Moore.

PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE
THE CLERK:
PROSPECTIVE

JUROR MOORE: Here.
Thomas Kramer.

JUROR KRAMER: Here.
Dwayne Garrett.

JUROR GARRETT: Present.
Betty Teh.

JUROR TEH: Here.
Dianna Curtis.

JURCR CUTIS: Here.
Mark Larson.

JURCR LARSCON: Here.
Marchelle Levin, Levin.
JUROR LEVIN: Hera.
Robert Tedrow.

JUROR TEDROW: Here.
F. J. Lennox.

JUROR LENNOX: Here.
Eileen Buza.

JUROR BUZA: Here.
Texrry Bunnell.

JUROR BUNNELL: Here.
Pamela Wilecn.

JUROR WILSON: Herae.
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THE CLERK: William Harrison. William Harrison.
Tamer Zaki. Tamer Zaki.

Thomas Mozingo.

PROSPECTIVE JUROR MOZINGO: Here.

THE CLERK: Donald Dixon.

PROSPECTIVE JUROR DIXON: Here.

THE CLERK: Richard Popham.

PROSPECTIVE JUROR POPHAM: Here.

THE CLERK: Linda Linden.

PROSPECTIVE JUROR LINDEN: Here.

THE CLERK: Sharon Gehrke. Sharon Gehrke.
Michael Foulke.

PROSPECTIVE JUROR FOULKE: Here,

THE CLERK: Misakoc McKibben.

PROSPECTIVE JUROR MCKIBBEN: Here.

THE CLERK: James Miller.

PROSPECTIVE JUROR MILLER: Hera.

THE CLERK: Angie Campbell. Angile Campbell.
Marrio Harper.

PROSPECTIVE JUROR HARPER: Here.

THE CLERK: Val Klemm.

PROSPECTIVE JUROR KLEMM: Here.

THE CLERK: Mohammad Zamanian.

PROSPECTIVE JUROR ZAMANIAN: Here.

THE CLERK: Chandra Morris.
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Moore.

PROSPECTIVE JUROR MORRIS: Here.

THE CLERK: Bleanor lLeavitt-Moore. Eleanor

Johnnie Jones.

PROSPECTIVE JUROR JONES: Here.
THE CLERK: Samuel Branum.
PROSPECTIVE JUROR BRANUM: Here.
THE CLERK: Shirley McNeilis.
PROSPECTIVE JURCR MCNEILIS: Here.
THE CLERK: Richard Chaniliere.
PROSPECTIVE JURCR CHANILIERE: Here.
THE CLERK: Gwendolyn Baron.
PROSPECTIVE JURCR BARON: Here.
THE CLERK: Victoria Elford.
PROSPECTIVE JUROR ELFORD: Here.
THE CLERK: Norman Rowland.
PROSPECTIVE JURCR ROWLAND: Here.

Leavitec-

THE CLERK: Pilar Steelsmith. Pilar Steelsmith,

Roger Goodsell.

PROSPECTIVE JUROR GOCDSELL: Here.
THE CLERK: Carl Cole. <Carl Cole.
Jeffrey Sandersfeld.

PROSPRCTIVE JUROR SANDERSFELD: Here.
THE CLERK: Kenneth Konopa.
PROSPECTIVE JURCR KONOFPS: Hers.

I-11
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THE CLERK: John Diaz.
PROSPECTIVE JUROR DIAZ:

THE CLERK:

PROSPECTIVE JUROR TOLLEFSON:

THE CLERK:

Connie Medina.

PROSPECTIVE JUROR MEDINA:

THE CLERK:
PROSPECTIVE JUROR SMITH:
THE CLERK: Paul Bolen.

PROSPECTIVE JUROR BOLEN:

Jason Tollefson.

Here.
Jason Tollefson.

Here.

Debra Kleppetsch. Debra Kleppetsch.

Here.

Carolyn Smith.

Here.

Here.

THE CLERK: Valinda Waber.

PROSPECTIVE JURCR WABER:
THE CLERK: Anna Lien.
Roger Sims.

PROSPECTIVE JUROR SIMS:

THE CLERK:

PROSPECTIVE JUROR GREMMELS:

THE CLERK:

PROSPECTIVE JUROR PAETSCH:

THE CLERK:
PROSPECTIVE JUROR JONES:
THE COURT: All right.

Here.

Anna Lien.

Here,

Shelley Gremmels.

Here.

Edward Paetsch.

Here.

Samantha Jones.

Here.

Will counsel stipulate we

may proceed the absence of those who have failed to appear in

state?
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MR. ROGER: Yes, Your Honor.

MR. LaPORTA: Yen, Your Honor.

MS. McMAHON: Yesa, Your Henor.

THE COURT: All right, thank you. The clexrk has
drawn twelve names from the panel and put them on -- in the
jury box and I‘d like the clerk now to swear in everybody, all
the prospective jurors. Everybody please stand up, raise your
right hand and be sworn.

PROSPECTIVE JURCRS ARE SWORN

THE COURT: All right, on behalf of the State I
would like the State briefly to atate the nature of this case
to the prospective jurors and indicate the names of the
witnesses that you might call. Ladies and gentlemen, please
be cognizant of the possible witnesses that the State might
call. They're going to name a whole bunch of people. They
might not call evarybody, but they’re going to name a whole
bunch of people, and I'm going to ask you if you know any of
these witnesses.

Mr. Roger on behalf of the State?

MR. ROGER: Thank you. Good morning ladies and
gentlemen, my name is David Roger; I'm a prosecutor with the
Clark County District Attorney’'s Office, and Mr. David
Schwartz will be presenting this case to you as well.

This 1a the case of State of Nevada versus Marloc

Thomas. Thie involves a number of different charges that

I-13
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aroge out of the -- an incident that occurred on April 1Sth,
1996 at the Lone Star Steakhouse located at Cheyenne and
Rainbow.

The charges are conspiracy to commit murder and/or
robbery; two counts of murder with use of a deadly weapon.
Matthew Gianakis is one victim, Carl Dixon is another.

Robbery with the use of a deadly weapon, and the manager of
the steakhouse is Vincent 0Oddo, 0-D-D-O. Burglary while in
possession of a firearm; a first degree kidnapping with use of
a deadly weapon.

The witnesses who may be called in this case ares as
follows: E. Alva of the Coroner’s Office; Dave Bailey, Nevada
Highway Patrol; Shirley Baker; Susan Baker, a nurse at UMC;
Mary Boucher; Mike Bryant, Detective, homicide; Brian Butcher;
Al Cabralea, a criminalist; Terry Cook, a serologist;
Custodian of Racorde, Rebel Station; Custodian of Records,
Lone Star Steakhouse; A. Daugenbaugh, Coroner‘s Office; Frad
Dixon, the victim‘s father; Linda Errichetto; Paramedic Eulow
from Mercy; Danise Fitz; Joe Forte, Detective, North Las Vegas
Police Department; D. Garnesa, an officer; Alexander Gianakis;
G. Golbart; Sheldon Green, Chief Medical Examiner; Denisze
Hall; Kenya Hall; Richard Hansell, a fingerprint axaminer; M.
Hawk, officer; Stephen Hemmes; Robert Hofersr, Mineral County
Shexriff’s Office; David Hudson; Robert Jordan, Deputy Medical

Examiner; S, Junge, K-9 Officer; Kalani, trauma room
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intervention UMC; Vernon Kingsley; Phyllis LeFever; Dave
Lewis; a John Lewis; John -- Sergeant John Lewis; D. Light, of
Coronex’s Qffice; Mercy Medic, Long; Angela Love-Thomas; Mary
Ruth Luna; Kevin Manning, Sergeant of Homicide; Milt Matthews
of Metro Police; Terry Mayo, crime lab; Yolanda McClary,
criminalist; Debble McCracken, crime lab; Detective David
Mesinar, Homicide; Lori Milbrant, Coroner’s Office; M. Myers,
Fire Department; Charles Nash; Ewma Nash; Sandy Oberhansli;
Vincent Oddo; D. Peterson, crime lab; D. Pond, Metro; Dave
Ruffino, c¢riminalist; Michael Sexton, Mineral County Sheriff’s
Office; Sharon Smith; Edward Smith; Barbara Smith; Carl
Snarr;, Sidney Sontag; Larry Spinosa, Lieutenant Homicide;
Monte Spoor, criminalist; S. Stubbs, Police Department; Dr.
Tate, UMC; James Thacker; S. Thomas; D. Toney, Metropolitan
Police Department; Carolyn True, nurse; Glenn Van Valkenburg;
Carol Van Valkenburg; J. Whitson; Wendy Cecil; Richard
Hansell; William Howe; Officer Dubrutz; Richard Staley; Donald
Cheneyworth; Kathy Barfuss; Doug Halbeck; Stanley Hyt; Raymond
Martinez; A-L-K-A-R-B-E-M Alkareem Hanifa H-A-N-I-F-A; Officer
Cooper; Officer Koehler; Officer Schultz; Charles Hank, Metro;
Norm Jahn, formerly of Metro; Kevin Johnson, Metro; Precilia
Baltran; Officer Holly; Ed Burgess; Alyse Hill; Norma Price;
Michael Compton; Loletha Jackson; Pamela Davig; Michael
Rodriguez; Robin Cotton [phonetic], Cellmark; Glenn Stockton
or John Stefan, and that’s the end of it.
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Thank you.

THE COURT: All right, thank you. Mr. LaPorta or
Ms. McMahon, you want to add anything, introduce yourselves
again and your client?

MR. LaPORTA: Thank you, Judge. Good merning
everybody. My name is Peter LaPorta. I'm a deputy in the
Nevada State Public Defender’s Office. This is my co-counsel
right here, Lee McMahon. She‘s also a deputy in the State
Public Defender’'s Office. And this is our client Mr. Marlo
Thomas .

Our list of potential witnesses at this state are in
a state of flux, so I really -- rather than tell you who they
ares, who -- people we may never call, I'll refrain from doing
g0 at this time.

Thank you very much.

MS. McMAHON: Thank you.

THE COURT: Thank you, Mr. LaPorta.

Ladies and gentlemen, I‘m golng to ask a few
questiona of the jury panel as a whole. When -- if any of you
hava any affirmative anewer just please raise your hand, state
your Jury ID number and name and briefly -- any of you -- any
of you acquainted with the defendant in this case, Marlo
Thomas? Or the defendant’s attorneya, Mr. Pate LaPorta?

Yes?

PROSPECTIVE JUROR LEVIN: No, I know Lee McMahon.

I-16

AA5214



w @ ~ o ;e W N R

L s T I T R R I T
VW @ N O W e W N B O

20
21
22
23
24
a5

THE COURT: All right, or the attorneys in this case
for the defense, Mr. Peter LaPorta, or Mr. [sic] Lee McMahon?
All right, just state your name and your Jury ID Number.

PROSPECTIVE JUROR LEVIN: Juror #396, Marchelle
Penny Lavin.

THE COURT: And do you -- who are you acquainted
with?

FROSPECTIVE JUROR LEVIN: I‘m acquainted with
several of them. I know Ms, McMahon. I haven't seen her in
many years, but I know her.

THE COURT: All right.

PROSPECTIVE JUROR LEVIN: I‘m a reporter, I know a
lot of people on the witness list.

THE COURT: Oh, a reporter for who?

PROSPECTIVE JUROR LEVIN: I was covering crime for
the Sun newspaper and I‘m with Showbiz Magazine for the --

THE COURT: Okay. Thank you. Anybody else? Any of
you acquainted with the Deputy Dietrict Attornsys assigned to
handle this cage, Mr. David Roger or Mr. David Schwartz, or
any of the potential witneases that Mr. Roger mentioned that
he might call, again there’'s a full liset, he's not going to
call everybody, but let’s start -- anybody in the back? No.
All right, over here, just -- where -- anybody in the back?

Stand up, state your name and your Jury ID Number

and indicate to us who you know and the attorneys will jot
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that down, please,

PROSPECTIVE JUROR FOX: Sofia Fox, Number 367. My
husband‘s a police officer. A lot of the police officers that
you menticned, I've been at several functions with them.

THE COURT: Okay.

PROSPECTIVE JUROR FOX: I don't know if that’s good
enough.

THE COURT: Well, wa'rea just trying to get
information now. Thank you very much.

Anybody else in the back? Yes, state your name your
Jury ID Number,

PROSPECTIVE JUROR HOWARD: @Gladys Howard, 348. I
think I heard him say Emma Nash., I have an Emma Nash that’s a
neighbor of mine, Who's one house bstween us. I don’t know
if that the same one.

THE COURT: All right, thank you. Anybody elae in
the back? No? Hear your name, gir?

PFROSPECTIVE JUROR MACKENZIE: 306, Roderick
Mackenzie. I work for Metro. 1I‘ve been employad with them
for thirteen years and I know most of the officexs on this
case.

THE COURT: Are you a divil employee?

PROSPECTIVE JUROR MACKENZIE: Civil employee at the
911 building.

THE COURT: All right. Anybody else?

I-18
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PROSPECTIVE JUROR WILSON: I work there too.

THE COURT: State your name and your Jury ID Number.

PROSPECTIVE JUROR WILSON: It’ g Number 603 and I'm
Pamela Wilecn and I‘m a 911 operator.

THE COURT: All right.

PROSPECTIVE JUROR WILSON: So I‘ve probably talked
to some of the officers on the phone or radio, but I don’t
know them personally.

THE COURT: All right. Anybody else? No. Anybody
think you might have read or heard about this in the newspaper
or television, radio? All right, there's quite a few. All
right. Okay.

The case, ladies and gentlemen, it‘'s not going to be
a month long trial or two monthas; this should be, and I'm
going to give you an estimate, the way I work and the way the
attorneys, who are all professional attorneys work, we work
hard, take a few breaks and start -- try to start early, we
should be done in one week and a half. I figure about seven
or eight working days, so it’s not going to be a real lengthy
trial, ladies and gentlemen, that's what I'm estimating, give
or take a day or two. So that’‘s the length of trial.

What we’re going to do now is, we're going to
proceed to pick a completely fair and impartial jury, both to
the State of Nevada and to the defendant, and it’s called Voir

Dire. We do that by asking a series of questions.
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I get sick of myself repeating these questions
myself, but you’re going to hear it a lot and we’ll do the
best we can, and as quickly as possible to get a jury that‘s
completely fair and impartial, both to the State of Nevada and
to the defendant. And I‘m going to ask each jury -- each
jurer separately some guestions. The attorneys have a right
to ask questions to follow up, and we’ll proceed from there.

I don't want to pry into your perscnal affairs, and
I'm sure the attorneys don’t want to pry into your personal
affairs, but we have to do that to convince curselves that we
have a completely fair and impartial jury.

Saying that, ladies and gentlemen, I‘d like our
bailiff, Hank, will take the -- I don't want to keep you
standing up, I think it's proper for you to go in the other
courtroom; it’‘s empty, and relax, and Hank will show you where
to go and you’ll have breake and we‘ll call you when we need
to. So we’ll be at ease until the jury that le standing are
escorted to the other courtroom.

{Pause in proceedings)

THE COURT: All right, ladies and gentlemen, my name
is Judge Joa Bonaventure. This is Department Number VI. We
have, of coursa, you’'ve met Hank, our bailiff. This is
Robert, he’s the Court Recorder. Now everything you say and
anything anybody says is recorded, so we can't have some hmm-

hmm, uwh-huh, vh-~huh, we have to say yes or no, keep our voices
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up, and -- ‘cause everything has to be taken down. We have
our -- Jean, who's our Court Clerk, who will read the
information te you when we’re done. She's our clerk, she
handles all the paperwork.

Now, saying that, leec’'s get right to it. Your name
is Constance Erickson?

PROSPECTIVE JUROR ERICKSON: Yes, sir.

THE COURT: And how long have you been in Las Vegas?

PROSPECTIVE JUROR ERICKSON: I live in Mesquite,
about a year and a half now.

THE COURT: All right.

PROSPECTIVE JUROR ERICKSON: I used to live in Las
Vegas quite some time ago though.

THE COURT: All right. And then so you moved from
Las Vegas, is that correct?

PROSPECTIVE JUROR ERICKSON: No, I moved --

THE COURT: Well, what’s some time ago? You said
you lived in Las Vegas.

PROSPECTIVE JUROR ERICKSON: Right.

THE COURT: And you decided to move away.

PROSPECTIVE JUROR ERICKSON: Right.

THE COURT: Where did you move to?

PROSPECTIVE JUROR ERICKSON: Montana.

THE COURT: Well, what did you do in Montana as far

aa work 1s concerned?
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PROSPECTIVE JUROR ERICKSON: We bought a business.
THE COURT: wWhat type of businesg?

PROSPECTIVE JUROR ERICKSON: Garbage buginssza.

THE COURT: All right. Then you dacided to move

back to Clark County hers or whatever?

PROSPECTIVE JUROR ERICKSON: Right. And then we did

some traveling, worked out of the country and moved back to

Montana.

business.

grill and

County?

of?

THE COURT: All right.
PROSPECTIVE JUROR ERICKSON: Bought another

THE COURT: What type of business did yocu buy then?
PROSPECTIVE JUROR ERICKSON: We owned a bar and

a little mini mall.

THE COURT: All right, then you sold that?
PROSPECTIVE JURCR ERICKSON: Yes.

THE COURT: And you decided to come back to Clark

PROSPECTIVE JUROR ERICKSON: Yes,

THE COURT: No more traveling, that's it.
PROSPECTIVE JUROR ERICKSON: Nope, that‘’s it.
THE COURT: All right. Are you retired now, sort

PROSPECTIVE JUROR ERICKSON: I'm not, my husband is

retired, medically recired.
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THE COURT: All right, and you still work heras?

PROSPECTIVE JUROR ERICKSON: I atill work, yes.

THE COURT: What do you do for a living now?

PROBPECTIVE JUROR ERICKSON: I manage the Watchman
Store up in Mesquite, in the Rancho Mesquite Casino.

THE COURT: Okay. And of course you're married and
your husband worked in all these businessea with you --

PROSPECTIVE JURCR ERICKSON: Right.

THE COURT: -- but now he‘s retired, he doesn't work
-- hae’'s not medically fit to work, is that correct?

PROSPECTIVE JUROR ERICKSON: Right, mm-hmm.

THE COURT: Any children?

PROSPECTIVE JUROR ERICKSON: I have three children;
two boys and a girl.

THE COURT: And then when I ask children, I just
immediately say -- any old enough to work, just tell me what
they do for a living. Three children?

PROSPECTIVE JUROR ERICKSON: Yes.

THE COURT: What do they do for a living?

PROSPECTIVE JUROR ERICKSON: My -- both sons are
pelf-employed, my daughter, righct now, is unemployed.

THE COURT: Okay, well, how are they self-employed?
What do they do?

PROSPECTIVE JUROR ERICKSON: My one son is a

mechanic.
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THE COURT: All right.

PROSPECTIVE JUROR ERICKSON: My other son, he just
got out of the bar and grill with us; we just sold it,

THE COURT: Okay.

PROSPECTIVE JUROR ERICKSON: And he‘’s kind of an
artist. He’'s making bows.

THE COURT: COCkay. Have you ever been in the

military?

PROSPECTIVE JUROR ERICKSON: No, sir.

THE COURT: Are you acquainted with anybody in law
enforcement?

PROSPECTIVE JUROR ERICKSON: WNot here in Clark
County, no.

THE COURT: In Montana?

PROSPECTIVE JUROR ERICKSON: MNo, I have a nephew by
marrlage that'e a police officer.

THE COURT: Where?

PROSPECTIVE JUROR ERICKSON: 1In Salt Lake City.

THE COURT: All right, anybody else in law
enforcement?

PROSPECTIVE JUROR ERICKSON: No.

THE COURT: I always follow up the guestion with
regarding, are you acquainted with anybody in law enforcement,
with the lmportant question, and you have to take thias as law,

that you’re not to give greater weight or lesser weight to a
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police officer’'s testimony simply because they are a police
officer. You understand that?

PROSPECTIVE JUROR ERICKSON: Mm-hmm.

THE COURT: You'‘re to judge each witneas, give it
the evidence -- give it the weight you deem you ought to give
any witness. You understand that? But just because they’re a
police officer, you're not to give greater weight or lesser
welght --

PROSPECTIVE JURCR ERICKSON: Right.

THE COURT: -- simply because they're a police
officer. All right?

Would you abide by my rule of law in that case?

PROSPECTIVE JUROR ERICKSON: I think so.

THE COURT: All right. Have you aver been a victim
of a crime?

PROSPECTIVE JUROR ERICKSON: What kind of crime?

THE COURT: Well, again, people say, yeah, my house
was broken into, I got my car stolen, that type of thing, or
any other crime. I was mugged, or whatever it is. Yeah, not
a big -- I just want to know, have you ever been the victim of
a crime? I guese that’s no, I mean, don’t you know if you've
been the victim of a crime? You don’‘t remember?

PROSPECTIVE JUROR ERICKSON: Not perscnally, no.

THE COURT: Okay. Have any of -- you or your family

or close family ever been a victim of a crime? No, all right.
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thank you, ma‘am.

Have you or any members of your family or close

friends ever been arreated for a crime?

beforae?

for?

PROSPECTIVE JUROR ERICKSON: No.

THE COURT: Okay. Have you ever served on a jury

PROSPECTIVE JURCR ERICKSON: My son, I‘m sorry.
THE COURT: Okay.
PROSPECTIVE JUROR ERICKSON: My middle acn.

THE COURT: Your middle son. What was he arrasted

PROSBPECTIVE JUROR ERICKSON: For drugs.
THE COURT: a1l right. How old was he? Was he a

teenager or was he an adult?

PROSPECTIVE JUROR ERICKSON: He was twenty.
THE COURT: And where was that? What state was he

arrested in?

PROSPECTIVE JUROR ERICKSON: In Montana.
THE COURT: All right. And what happened; what were

the raesults of that charge?

rehab,

fine?

PROSPECTIVE JUROR ERICKSON: They put him in a

THE CQOURT: ©Oh, is he okay now, I mean, everything’s

PROSPECTIVE JUROR ERICKSON: Yes.
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THE COURT: All right, that's goed. I'm glad to
hear that. The fact that you had a son that had that problem,
now, you know, knock on wood, he’s getting better, that‘s not
going to affect your deliberatiocn in this case, is it?

PROSPECTIVE JURCR ERICKSON: No, sir.

THE COURT: All right. Have you ever sexved on a
jury before?

PROSPECTIVE JUROR ERICKSON: No, sir,

THE COURT: All right. You know at the conclusion
of this case I'm going to instruct you as what the law is on
this particular case. You undarstand thak?

PROSPECTIVE JUROR ERICKSON: Mm-hmm.

THE COURT: All right. And it would be a violation
of your oath as a juror not to follow my instructions of law.
Okay? So could you promise me that you're going to follow my
inatructions of law?

PROSPECTIVE JUROR ERICKSON: I believe so.

THE COURT: All right. Thank you.

Mr. Marlo Thomas is here by what we call an
information, The clerk, if you’re picked as a jurer, will
read to you that information. It‘s a mere charging document
and it’s not evidence. You understand this?

PROSPECTIVE JURCR ERICKSON: Yes, sir.

THE COURT: All right. And Mr. Thomas sits here,

under the law, presumed to be innocent. Do you understand
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that?

PROSPECTIVE JUROR ERICKSON: Yes, sir.

THE COURT: If you had to take a vote right now,
whether he was guilty or innocent, you’d have to vote not
guilty because you didn‘t hear any evidence. You understand
that? He’s presumed to be innocent, okay?

PROSPECTIVE JUROR ERICKSON: Yes.

THE COURT: That State of Nevada has the burden of
proving Mr. Marlo Thomas guilty beyond a reasonable doubt.
Okay?

PROEPECTIVE JUROR ERICKHON: Yes, sir.

THE COURT: Okay. 1Is there any reason then aa far
ap the questions I‘ve asked you so far that you couldn’t be a
completely fair and impartial juror?

PROSPECTIVE JUROR ERICKSON: I believe I could be
fair and impartial, but I don’t believe that mentally I‘m
capable of sitting through this jury and handling the stress
of the -- I don’'t --

THE COURT: Do you have any preoblem? I mean, or is
that -- you just feel that --

PROSPECTIVE JURCR ERICKSON: No, sir, I -- I've had
a -- I've been hospitalized twice in the mental facility.
I've put myself in twice. And I just don’t feel that I would
be a good person to be sitting herse. I don’t know -- I have a

lot of my own demons I have to take care of.
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THE COURT: State want to say anything or?

MR. SCHWARTZ: No, Your Honor.

MR, LaPORTA: No, Your Honor, we have no problem.

THE COURT: Any objection we excuse her? If she has
thoge problems we -- ‘cause I could tell she’s a little
nervous now and I thought it was my raising my voice, but I
guess that -- why don’t you report back ta Roem 1013, all
right? And tell the Commiesioner I excuse you.

Clerk, will call another prospective juror?

THE CLERK: Joseph Hannigan?

THE COURT: FPlease take that same seat, air.

8ir, how long have you been in Lae Vegas?

PROSPECTIVE JUROR HANNIGAN: About four years.

THE COURT: Where did you come from?

PROSPECTIVE JUROR HANNIGAN: Boeton.

THE COURT: And what did you do in Boston as far as
employment is concerned?

PROSPECTIVE JUROR HANNIGAN: I was a floristc.

THE COURT: All right. Wwhat do you do here now?
You moved here four years ago, what type of work do you do?

PROSPECTIVE JUROR HANNIGAN: Right now I'm working
for a wholesale florist.

THE COURT: OKay, ara you married?

PROSPECTIVE JUROR HANNIGAN: Yes, sir.

THE COURT: Does your wife work?
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PROSPECTIVE JUROR HANNIGAN: Yes, sir,

THE COURT: What does she do?

PROSPECTIVE JUROR HANNIGAN: She works as a
telemarketer for Bonanza Beverage.

THE COURT: Okay. Children?

PROSPECTIVE JUROR HANNIGAN: Yes, both married.

THE COURT: What do they do for a living?

PROSPECTIVE JUROR HANNIGAN: One is a computer
salesperson and the other is a salesperson at the Dog Imports
(phonetic].

THE COURT: All right. Have you ever been in the

milicary?

PROSPECTIVE JUROR HANNIGAN: No, sir,

THE COURT: Are you acquainted with anybody in law
enforcement?

PROSPECTIVE JUROR HANNIGAN: Not here; in Boston,
yea.

THE COURT: Okay, friends or just --

PROSPECTIVE JUROR HANNIGAN: Juat friends.

THE COURT: Okay.

PROSPECTIVE JUROR HANNIGAN: A casual acquaintance.

THE CQURT: Casual acquaintances. Is the fact that
you have casual acquaintances in law enforcement in Boaton,
it’s not going to affect your jury deliberation in this came?

PROSPECTIVE JUROR HANNIGAN: No, sir.
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THE COURT: You're not to give greater weight or
lesser weight to a police officer’s testimony simply because
they're police officers, do you understand that?

FROSPECTIVE JURCR HANNIGAN: I understand.

THE COURT: All right. Have you ever been the
victim of a crime?

PROSPECTIVE JUROR HANNIGAN: Yes.

THE COURT: What waa that?

PROSPECTIVE JUROR HANNIGAN: I had a business in
Boston back in 1960 and we were held up.

THE COURT: All right, so some person or persons
came in?

PROSPECTIVE JUROR HANNIGAN: Persons, yeah.

THE COURT: Did they have any weapons?

PROSPECTIVE JUROR HANNIGAN: No, they didn’‘t show
any.

THE COURT: All right, they just eaid, give me your
money and you gave them your monsy and that was -- did you
aver have to testify in court?

PROSPECTIVE JUROR HANNIGAN: No, they never caught
‘em.

THE COURT: All right. The fact that that incident
happened, that’'s not going to affect your deliberation in this
case, is it? You’'re not going to hold that against the State

of Nevada because the authorities didn’t catch tham, are you?
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PROSPECTIVE JUROR HANNIGAN: Oh, no.

THE COURT: And you're not going to hold that
against the defendant because of that you -- in 1960 that you
had that incident, are you?

PROSPECTIVE JUROR HANNIGAN: No, sir.

THE COURT: All right. Have you or anyone closely
associated with you ever been arrested for a crime?

PROSPECTIVE JUROR HANNIGAN: Yes, sir.

THE COURT: Who was that?

PROSPECTIVE JUROR HANNIGAN: I wag arraated for
satting up and promoting a lottery.

THE COURT: In a --

PROSPECTIVE JUROR HANNIGAN: In Maesachusetts.

THE COURT: In Massachusetts. Was that a
misdemeanor, felony?

PROSPECTIVE JURCR HANNIGAN: No, it was a felony.

THE COURT: Well, what happened? What ware the
resulta?

PROSPECTIVE JURCR HANNIGAN: Pound innocent of all
charges.

THE COURT: You went through a trial?

PROSPECTIVE JUROR HANNIGAN: Yes, Bir.

THE COURT: All right. The fact that you had that
unfortunate inecident, that‘s not going to affect your

deliberacions in this case, is it?
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PROSPECTIVE JUROR HANNIGAN: No.

THE COURT: Okay. Did you ever serve on a jury

before?

PROSPECTIVE JUROR HANNIGAN: No, sir,

THE COURT: Are you going to be able to follow my
inatructions?

PROSPECTIVE JUROR EBANNIGAN: Ch, yes, sir.

THE COURT: All right. That's the sort of the
personal background I’'1ll go into everyone with. But the
second thing I'd like to talk to you about, and I'm sure
you've all answered these questionnaires ragarding your -- the
death penalty aspect of this case. As you know the Scate has
filed a notice of intent to the death penalty. That basically
means this case, then, could be two phasea, One would be the
trial phase, and if needed, one will be the penalty phase.

At the trial phase you're to determine whether or
not the defendant is guilty and if you £ind him guilty of
first degree murder, then we go into the penalty phase. You
understand that?

PROSPECTIVE JUROR HANNIGAN: Yes, sir.

THE COURT: At the penalty phase you'll have three
opticna; life with the posseibility of parcle; life without the
possibility of the parole, or the death penalty. That’s the
options that the jury would have if, and only if, it goes into

the penalty phase. Yecu understand that?
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PROSPECTIVE JUROR HANNIGAN: Yes, sir.

THB COURT: This case doesn't have to go into the
penalty phase, it‘s up to the jury. If, and only if, the jury
finds the defendant guilty of first degree murder, then it
goes into the penalty phase. You understand that?

PROSPECTIVE JUROR HANNIGAN: Yes, air.

THE COURT: All right. Do you have any problema
with at least considering all three options in thia particular
case?

PROSPECTIVE JUROR HANNIGAN: I don't think seo, seir.

THE COURT: All right. Any reascn then you couldn’t
be a fair and impartial juror in this case?

PROSPECTIVE JUROR HANNIGAN: I think I could be.

THE COURT: Thank you very much.

The State paes for cause or questions?

MR. SCHWARTZ: We pass for cause, Your Honor.

THE COURT: Thank you very much.

Defense, pass for cause or questicna?

MR. LaPORTA: I have some questiona.

THE COURT: Sure.

MR. LaPORTA: Good morning, Mr. Hannigan. How are
you?

PROSPECTIVE JUROR HANNIGAN: Good morning. Fina,
thank you.

MR. LaPORTA: Good. Mr. Hannigan, in your
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questionnaire in the section on your attitudes towards the
death penalty, you answered some questions and I want to make
sure that we’'re absclutely clear on this, because this is
important to all the parties that are involved here in this
matter.

You mtated that you felt you wers unsure -- this is
in question 91. It‘s asking you to consider background
information as to death -- death withour, as to life in prison
without, and life in prison with the possibility of parole.
You answered all three as you were unsure as to whether you
would consider background information. Can you explain that?

PROSPECTIVE JUROR HANNIGAN: I don't think I was
really sure about what you meant by background information.

MR. LaPORTA: Well, let me just spell that out to
you --

PROSEECTIVE JUROR HANNIGAN: Okay.

MR. LaPORTA: -- just to clear that up. Considering
things like the defendant’s background, his academic
background, his mental and physical health background, his
family background, and in addition to that, you know, hie
criminal background and things of that nature.

PROSPECTIVE JUROR HANNIGAN: Right. I would
probably have to say that I would -- I would -- have -- would
consider it.

MR. LaPORTA: You would consider, and you would
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congider all those areas?

PROSPECTIVE JUROR HANNIGAN: Have to, I guesgs, yes.

MR. LaPORTA: All right. Now, you recognize that we
won't get to a penalty phase unlesa Mr. Thomas is convicted of
firat degree murder?

PROSPECTIVE JUROR HANNIGAN: I understand that.

MR. LaPORTA: And by definition, first degree
murder, the jury has to f£ind that Mr. Thomas intended to do
exactly what he did, or that the State says he did, which is
two homicides. You understand that?

PROSPECTIVE JUROR HANNIGAN: Yes, sir,

MR. LaPORTA: Or that he was -- commitcted a felony
while the two homicides occurred. You understand that?

PROSPECTIVE JUROR HANNIGAN: Yes, sir.

MR. LaPORTA: Now, considering that, ckay, that you
would have to have found that he intended to do exactly what
the Scate alleges he did. Murder. Do you believe in your
mind that you could consider all three possible sentenceas
here, or punishments; death, life without, and life with, in
that -- after having come to that conclusion?

PROSFECTIVE JUROR HANNIGAN: Yes, I think I could.

MR, LaPORTA: So you believe that in your mind thera
are situations where somebody could be convicted of having
committed two homicides intentionally and you would consider

equally life with the possibility of parola?
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PROSFECTIVE JUROR HANNIGAN: Yes, sir.

MR. LaPORTA: Okay. <You also stated in your
questionnaire that, Question 99, Sectien B., a defendant --
and I don’t mean to embarraga you or anyone else in this
situation, but there are just -- these are questione that we
need to inquire into. A defendant in a criminal trial should
be required to prove his or her innocence.

PROSPECTIVE JUROR HANNIGAN: Yeah, you know, I --

MR. LaPORTA: Now you say you strongly agreed with
that.

PROSPECTIVE JUROR HANNIGAN: I think when I was
reading that I misunderstood the question becauae everyone
really is innocent until proven guilty, and I was -- my mind
was wandering, I think.

MR. LaPORTA: Okay. You understand that that's the
State’s burden here?

PROSPECTIVE JUROR HANNIGAN: Yes.

MR. LaPORTA: That the defense has absclutely no
burden?

PROSPECTIVE JUROR HANNIGAN: Yes, aoir.

MR. LaPORTA: All right, and you will not hold it
against Mr. Thomas if he does not take the witness stand? You
understand that's his right?

PROSPECTIVE JUROR HANNIGAN: Yes.

MR. LaPORTA: I have no further questiona, Your
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Honor. Pass for cause.

THE COURT: Thank you. Mr. LaPorta.

Mr. Liske.

PROSPECTIVE JUROR LISKE: Mm-hmm. Ligke.

THE COURT: How long you been in Las Vegaa?

PROSPECTIVE JUROCR LISKE: Six years.

THE COURT: Where did you come from?

PROSPECTIVE JUROR LISKE: I grew up in Reno.

THE COURT: All right, what did you do in Reno
before you left as far as employment?

PROSPECTIVE JUROR LISKE: I worked in beer
wholesale, Moore Distributing.

THE COURT: All right. What do you do here now?

PROSPECTIVE JUROR LISKE: I work in beer and liquor
wholesale.

THE COURT: What is ie?

PROSPECTIVE JUROR LISKE: Beer and licuor wholesale.

THE COURT: Okay. Are you married?

PROSPECTIVE JUROR LISKE: Uh-huh,

THE COURT: Doea your wife work?

PROSPECTIVE JUROR LISKE: No, she doss not.

THE COURT: Children?

PROSPECTIVE JURCR LISKE: Uh-huh, ages one and
three.

THE COURT: Have you ever been in the military?

I-38

AA5236



w o <1 6 |m ke W N

=]
o

11
12
13
14
15
16
17
18
19
20
21
22
a3
24
25

PROSPECTIVE JUROR LISKE: No.

THE COURT: Aras you acquainted with anybody in law
enforcement?

PROSPECTIVE JUROR LISKE: Uh-huh, juat friends.

THE COURT: Here in town?

PROSPECTIVE JUROR LISKE: Mm-hmm.

THE COURT: Did you say yes or no, sir? You can't
pay -- remember I said you can't mm-hmm, uh-huh, ah-ah, hey-
hey, you know, you got to say yesa or no. All right?

PROSPECTIVE JURCOR LISKE: Yes.

THE COURT: All right. The fact that you're
acquainted with some people in law enforcement, that‘s not
going to affect your deliberation in this case, is that
correct?

PROSPECTIVE JUROR LISKE: No.

THE COURT: And you know you’'re nok to give greater
weight or lesser weight to a police officer’s testimony simply
because they’re a police officers. Do you understand that?

PROSPECTIVE JUROR LISKE: Yes, I do.

THE COURT: Okay. Have you ever been a victim of a
crime?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: What type of crime?

PROSPRCTIVE JUROR LISKE: Car burglary, breaking in

to stereos.
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THE COURT: How long ago was that?

PROSPECTIVE JURQR LISKE: Eight, nine years ago.

THE COUGRT: In Reno?

PROSPECTIVE JUROR LISKE: No, in California.

THE COURT: In Califormia. All right, did they ever
catch the individuals?

PROSPECTIVE JUROR LISKE: No.

THE COURT: You never had to testify in court or
anything?

PROSPECTIVE JUROR LISKE: No.

THE COURT: And that’s not going to affect your
deliberation, 1is it?

PROSPECTIVE JUROR LISKE: No.

THE COURT: Okay. Have you or anyone closely
associated with you ever been arrested for a crime?

PROSPECTIVE JUROR LISKE: WNo.

THE COURT: You ever serve on a jury befora?

PROSPECTIVE JUROR LISKE: Uh-uh, no.

THE COURT: Will you be able to follow my
instructicns?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: All right. The -- as I indicated, and
I'll say that a faw times throughout, not to everybody, but
you know the information Mr. Marlo Thomas is brought herxe on

-- it’s a charging document, it’s called an information. You
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understand that?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: And the information is a mere accusation
and not evidence. Do you understand that?

PROSPECTIVE JURCR LISKE: Yea.

THE COURT: A defendant in any criminal case in the
whole United States, any defendant is presumed to be innocent
until proven guilty. You understand that?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: And the State has the burden of proving
the defendant guilty beyond a reascnable doubt. Do you
understand that?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: Did you ever serve on a jury before?

PROSPECTIVE JUROR LISKE: No.

THE COURT: All right. In this case, it could
possibly, because this is a -- the State has seen fit to a
notice of intent to file a death penalty, if you are selected
as a juror the case might be divided into two phases. You
understand that?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: Phase one, first the jury will determine
if the defendant is gquilty and punighment will not be
considered that time. You understand that?

PROSPECTIVE JUROR LISKE: Yes.
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THE COURT: Second, if the -- 1f the jury finds the
defendant guilty of first degree murder, then the law of this
State requires that the jury set the punishment. Do you
understand that?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: At the time the Court will set a penalty
phase, only if the jury finds the defendant gquilty of first
degree murder. You understand that?

PROSPECTIVE JUROR LISKE: Yes,

THE COURT: If the jury finds a leeser charge or if
the jury finds not gquilty, we don’t go into the penalty phasae.
You understand that?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: At the penalty phase cthere’s three
possible forms of punishment that the jury may consider. The
three possible punishments are the impositien of the death
penalty, life in prison without the pessibility of parole and
life in prison with the posaibility of parole. You understand
that?

PROSPECTIVE JUROR LISKE: Yes.

THE COURT: And in your present state of mind, can
you vote -- could you, in other worde, keep an open mind and
could you consider each eption? Each of those three opticna?

PROSPECTIVE JUROR LISKE: I think so.

THE COURT: Okay. I8 there any reason you couldn’t
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be a completely fair and impartial juror in this case?

PROSPECTIVE JUROR LISKE: No,

THE COQURT: Thank you very much, sir.

Questions or pass for cause?

MR. ROGER: Pass for cause, Your Honor.

THE COURT: Thank you. Questions or pass for cause,
Ms. McMahon?

MS. MCMAHON: Thank you, Your Honor. I have a few
questions.

Good morning.

PROSPECTIVE JUROR LISKE: Morning.

MS. McMAHON: I‘ve reviewed your questionnaira and
apparencly because of the nature of your management position
your employees make deliveries there.

PROSPECTIVE JUROR LISKE: That's correct.

MS. McMAHON: So you obviously heard about an event
and the consequences. Is that correct?

PROSPECTIVE JUROR LIBKE: That’s correct.

MS. McMAHON: What -- I'm specifically going to ask
you about that. The question asked, whether bacause of the
information or exposure you had formed an opinion and the
options available to you were either a yes or a ne, and you
wrote in not sure. Having sat here this morning and listened
to the Judge, do you feel that you can make a determination am

to guilt or innocence based on the teatimony and evidence
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that’s presented to you here in Couxt, or in fact are you
going to be influenced by the statements or opinions or
expressions of the employees you supervise?

PROSPECTIVE JUROR LISKE: I'm still not surs. I
mean I think I could say I wouldn’t be influenced, but I do
know some of the pecople that work there. I do have employees
that have gone in there, and we set the grand opening party
when the account opened. It’s not a big customer, but we did
get to know a few people there. I don’t know any of the
people in the individual casa, but I know other employees
there.

MS. McMAHON: Let me phrase it to you thia way then.
If you were sitting where my client Marlo Thomas im sgitting
today, would you want someone with your exposure and the
things that you've heard or discussed, sitting in judgment on
you? Do you fesl that it would be fair?

PROSPECTIVE JUROR LISKE: No.

M8, McMAHON: Your Honor, on that baesle I‘d request
the Court recuse the jurcr for cause.

THE COURT: Mr. Roger?

MR. ROGER: May I ask a few questions?

THE COURT: Yes.

MR. ROGER: Good merning.

PROSPECTIVE JUROR LISKE: Mozrning.

MR. ROGER: You understand that jury duty is a very
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important obligation?

PROSPECTIVE JUROR LISKE: Mm-hmm, yes, I do.

MR. ROGER: Do you feel that you’re up to that
obligatien?

PROSPECTIVE JUROR LIBKE: Yes.

MR. ROGER: You understand that the Court will
instruct you on what the law is?

PROSPECTIVE JUROR LISKE: Yes, sir.

MR. ROGER: Are you willing to follow the Court'e
inatructions?

PROSPECTIVE JURCR LISKE: Yes.

MR. ROGER: Now, each of us bring inteo this
courtroom our own everyday experience, and perhaps we know the
Lone Star Restaurant, maybe we’ve eaten there before, but your
calling is a higher one. You have to listen to the witnesses
and determine their credibility. Are you willing to do that?

PROSPECTIVE JUROR LISKE: I think so.

MR. ROGER: Are you willing to set aside any of the
personal experiences that you may have and judge this case,
based upon the evidence that you hear in court and the
inatructions that the Court gives you?

PROSPECTIVE JUROR LISKE: I'm still not sure.

MR. ROGER: If the Court were to tell you that that
is in fact your cbligaticn and you ara to take an cath, are

you willing to abide by that oath?
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PROSPECTIVE JUROR LISKE: Yeah, I would try my best.

MR. ROGER: Okay. You did not know either one of
the victims?

PROSPECTIVE JUROR LISKE: No, I den’t think I knew
them,

MR, ROGER: Do you have any personal contact with
people at the Lone Star?

PROSPECTIVE JUROR LISKE: Only when I'm working with
my salea staff. If I'm working with my gales staff we deal
with the bar manager or the general manager,

MR. ROGER: How often do you personally have
experience, not your sales staff, but you perscnally.

PROSPECTIVE JUROR LISKE: Peracnally, myself,
probably four or five times a year.

MR. ROGER: Now the fact that you may go there four
or five times a year, could you set that aside, and listen to
the evidence and abide by your cath am a juror?

FROSPECTIVE JUROR LISKE: I’'m still not sure.

MR. ROGER: Why aren’t you sure?

PROSPECTIVE JUROR LISKE: I'm just not sure because
I know some of the pecple that wers there and worked there., I
don‘t know, just because we opened that account. We had a lot
of talk in the office when thie thing happened. I heard a lot
of atuff, so for me to totally put it out of mind that would
be very difficult.
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MR. ROGER: But we're not telling you to put it out
of your mind, we’re telling you to set it -- set it aside.

PROSPECTIVE JUROR LISKE: Right. I understand that.

MR. ROCGER: You’re saying that you’re not sure that
ycu can do that?

PROSPECTIVE JUROR LISKE: No, I‘m not.

MR. ROGER: No further questions, Judge.

MS. McMAHON: Your Honor, I renew my motion then to
recuse Mr. Liske for cause.

THE COURT: All right, report back to Room 1013,
sir. The clerk can call another prospective juror.

THE CLERK: Frederick Schneiter.

THE COURT: Take that same seat Mr. Schneiter.

How long you been in Las Vegas, sir?

PROSPECTIVE JUROR SCHNEITER: About five years.

THE COURT: Where did you come from?

PROSPECTIVE JUROR SCHNBITER: From California.

THE COURT: Well, what did you do in California as
far as work?

PROSPECTIVE JUROR SCHNBITER: I worked for a
computer micrographics company.

THE COURT: Now what do you do here now?

PROSPECTIVE JUROR SCHNEITER: I‘'m an electriclan for
a company called Mass Technology.

THE COURT: All right. Are you married?
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PROSPECTIVE JUROR SCHNEITER: Yes, I am.

THE COURT: Does your wife work?

PROSPECTIVE JUROR SCHNEITER: Yes,

THE COURT: Where does she work?

PROSPECTIVE JUROR SCHNEITER: S8he works at Wells
Fargo Bank.

THE COURT: Children?

PROSPECTIVE JUROR SCHNELTER: Yes, I have seven
daughters.

THE COURT: God bless.

PROSPECTIVE JUROR SCHNEITER: Yeah, thank you.

THE COURT: Happy father’s day.

PROSPECTIVE JUROR SCHNEITER: Thank you.

THE COURT: Any of them that are old enough to work
or -=

PROSPECTIVE JUROR SCHNEITER: Yes, my oldest one is
twanty-five, and she works at Valley Hospital. The next one
down is twenty-four, a student. The next one down is -- let'’s
see what is it -- she’s twenty-one, she’s a student and a
retall clerk. The next one down, retall clerk and student.
Next one down a student in high school, next one dawn a
student in high achool, next one down a atudent --

THE COURT: That's good enough. Seven daughters?

PROSPECTIVE JUROR SCHNEITER: Yes.

THE COURT: No man children?
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PROSPECTIVE JUROR SCHNEITER: Nope. Just me. I'vae
got two grand kids --

THE COURT: Keep trying.

PROSPECTIVE JUROR SCHNEITER: -- ones a male.

THE COURT: My father had four daughters and then he
had four sons right after that, so keep -- I don’t to keep
trying, but it happens, you know.

PROSPECTIVE JUROR SCHNEITER: No, no.

THE COURT: All right. Have you ever been in the
military?

PROSPECTIVE JUROR SCHNEITER: No.

THE COURT: Are you acquainted with anybody in law
enforcement?

PROSPECTIVE JURCR SCHNEITER: Yes.

THE COURT: Who is that?

PROSPECTIVE JUROR SCHNEITER: My cousin works for
the D.E.A., prosecuting side here in Las Vegas.

THE COURT: 1Is that federal?

PROSPECTIVE JUROR SCHNEITER: Yesa.

THE COURT: All right. What’s his name?

PROSPECTIVE JUROR SCHNEITER: Tom Green.

THE COURT: Oh, is he a lawyer?

PROSPECTIVE JURCR SCHNEITER: Yes.

THE COURT: ALl right. The fact that Tom Green is
your cousin, it’s not going to affect your deliberaticns in
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this cage is it?

PROSPECTIVE JUROR SCHNEITER: No.

THE COURT: You're not to give greater weight or
lesser weight and I know, he’s probably a police officer,
peace officer, I gueas, but anybody in law enforcement, you’re
not to glve greater weight to a police officerrs testimony or
lesaer weight, just so the same fact that just because they’re
a police officer. You underatand that?

FROSPECTIVE JUROR SCHNEITER: Mm-hmm.

THE COURT: All right. Have you ever been the
victim of a crime?

PROSPECTIVE JUROR SCHNEITER: Yes.

THE COURT: What was that?

PROSPECTIVE JURQR SCHNEITER: Household burglary and
aute theft.

THE COURT: When did that oceur, the household
burglary?

PROSPECTIVE JURCR SCHNEITER: Both of tham wera back
in about 'B6 --

THE COURT: They ever catch anybody?

PROSPECTIVE JUROR SCHNEITER: -- and the car was in
‘90. No.

THE COURT: Never had to appear in court?

FROSPECTIVE JUROR SCHNEITBR: No.

THE COURT: That’s going to affect your
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deliberations in this case?

PROSPECTIVE JUROR SCHNEITER: No.

THE COURT: All right. Have you or anyone closely
associated with you aver been arrested for a crime?

PROSPECTIVE JUROR SCHNEITER: My brother for a DUI.

THE COURT: Here in town?

PROSPECTIVE JUROR SCHNEITER: No, in Oregon.

THE COURT: A misdemeancr?

PROSPECTIVE JUROR SCHNEITER: I think so.

THE COURT: What are the results of it?

PROBPECTIVE JUROR SCHNEITER: Probation plus rehab.

THE COURT: All right. And that'’'s not going to
affect your deliberation, is it?

PROSPECTIVE JUROR SCHNEITER: No.

THE COURT: You don’t hold that against the State of
Nevada because they prosecuted him?

PROSPECTIVE JUROR SCHNEITER: No.

THE COURT: All right. Have you ever served on a
jury beforae?

PROSPECTIVE JURCR SCHNEITER: Yes, I hava,

THE COURT: How many timea?

PROSPECTIVE JURCR SCHNEITER: Once in California.
It was a clvil case.

THE COURT: All right, it wae a civil case, you ware

picked as a juror?
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PROSPECTIVE JUROR SCHNEITER: Yes.

THE COURT: Were you picked as foreman?

PROSPECTIVE JUROR SCHNEITER: Yes.

THE COURT: Without telling me what the verdict was,
did your jury reach a verdict?

PROSPECTIVE JUROR SCHNEITER: Yes.

THE COURT: All right. So you know a little about
-- I'm going to imstruct you as to what the law is on this
particular case at the cenclusion?

PROSPECTIVE JUROR SCHNEITER: Yes.

THE COURT: You're going to follow my inetructicns?

PROSPECTIVE JUROR SBCHNEITER: Yes.

THE COURT: And again the two phase thing, if it
goes into two phases, the first phase you’‘re to determine
whether or not the defendant is gquilty. You understand that?

PRCSPECTIVE JUROR SCHNEITER: Yesa.

THE COURT: If you determine, and only if you find
him guilty of first degree murder, then the second phase kicks
in, which is the penalty phase. You understand that?

PROSPECTIVE SUROR SCHNEITER: Yes.

THE COURT: And at that time the jury hears further
evidence and instructions and you’re to choose the punishment
on thie case, life with the poseibility of parole, life
without the possibility of parcle, or imposition of the death

penalty. Do you underscand that?
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genetic history, patterns and effects of familial medical conditions,® and
vulnerability to mental illness as well as exposure to substance abuse,
poverty,”” environmental toxins® and other factors that may have
negatively influenced the health of the defendant and his family.’

Mitigation specialists must be familiar with the signs and symptoms
of various mental illnesses, they must be vigilant in identifying specific
signs and symptoms of mental illness(es) in a particular client, and they
must bring this information to the attention of counsel in order to
identify problems that need further exploration by a mental health
expert.

Compiling a life history includes understanding the broader
environment that affects the client and this requires gathering records
and asking questions regarding culture,” class, race and ethnicity,
national origin, gender identity, sexuality, spirituality, and other factors
that affect the client’s individual identity and group allegiances. This is
not a tangential inquiry. Rather, how a petson perceives himself and his
place in the world affects his motivation and understanding of his own
conduct, status, interpersonal relationships, safety, honor, and
obligations.”® Identity profoundly affects how medical and mental
illnesses are described and experienced by an individual and his
community.* It is necessary to understand what the client, his family,

28. Daniel J. Wattendorf & Donald W. Hadley, Family History: The Three-Generation
Pedigree, 72 AM. FAM. PHYSICIAN 441, 447 (2005).

29. See J. Lawrence Aber, Neil G, Bennett, Dalion C. Conley & Jiali Li, The Effecty of
Poverty on Child Health and Development, 18 ANN. REV. PUB. HEALTH 463, 478 (1997).

30. For information about toxic substances and their cffects, scc the website for the U.S.
Department of Health and Human Services, Agency for Toxic Substances and Discase Registry, at
hitp:/www.atsdr.cde.gov.

31. Forarticles on the topic of conducting comprehensive life history investigations in capital
cases, sec Leonard, stipra note 14, at 1145-50; Leonard & Blume, supra note 20, at 64-65, and
Sictler, supra note 14, at 1-4.

32, See Scharlette Holdman & Christopher Seeds, Cultural Competence in Cepital
Mitigation, 36 HOFSTRA L. REV, 883 passim (2008); see also Scan D. O'Brien, fPken Life Depends
On It: Supplementary Guidelines for the Mitigation Functlon of Defense Teams in Death Penalty
Cases, 36 HOFSTRA L. REV. 693, 753-55 (2008), Too often, “culture” is simplified and mistakenly
“located in pattemns of action and customs™ rather than appreciated as a complex and ever-changing
force. Elizabeth A, Carpenter-Song, Megan Nordquest Schwallie & Jeffrey Longhofer, Cuttural
Competence Reexamined: Critigue and Directions for the Future, 58 PSYCHIATRIC SERVS. 1362,
1364 (2007). Rather, culture is “& dynamic process of shared meanings, located in and emerging
from interactions between individuals.” /d.

33. For a helpful theoretical discussion about the significance and components of identity, sce
VERN NEUFELD REDEKOP, FROM VIOLENCE TO BLESSING 31-60 (2002).

34, For a thorough explanation of how medical conditions are perceived in the Hmong culture
and insight into misunderstanding of non-mainstream belief systems by American institutions, see
ANNE FADIMAN, THE SPIRIT CATCHES YOU AND YOU FALL DowN: A HMONG CHILD, HER
AMERICAN DOCTORS, AND THE COLLISION OF TwO CULTURES (1997).
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and his community considers behavioral norms in order to accurately
interpret data that is gathered through observation, records, and
interviews.” How others perceive an individual and his place in the
world adds an additional layer of complexity to understanding the nature
and magnitude of psychosocial stressors he encounters, The failure of
mental health systems to accommodate cultural needs and responses
helps explain why many capital clients have medical and mental
conditions that were not identified prior to their arrest. As Dr. David
Satcher, the Surgeon General of the United States, said in 2001:
“Cultural misunderstandings between patient and clinician, clinician
bias, and the fragmentation of mental health services deter minorities
from accessing and utilizing care and prevent them from receiving
appropriate care.”¢

1. Conducting Life History Interviews

The purposes of life history interviews are to collect data, establish
a rclationship, and develop an understanding of the client and his
miliew”” Preparation is the most important factor that determines
whether a life history interview is productive. Reviewing relevant
documents, communicating with the defense team, and determining the
purpose of an interview are critical steps in preparing for an interview.
During an interview, it is important to be fully attentive—to put aside
your personal worries, assumptions, and biases—and to listen deeply to
the person being interviewed.”® Judging and placating are also barriers to
deep listening and establishing a relationship with life history witnesses.
Most often, general, clearly worded and open-ended questions render the
most valuable information in a life history investigation, but narrow

35, The impertance of culture in diagnosing and treating mental health issues is widely
recognized among healthcare providers. For a discussion of cultural competence in mental health
care, se¢ Carpenter-Song et al., supra note 32, at 1362-64,

36. U.S. DeP'T oF HEALTH & Hum. SERvS., MENTAL HEALTH: CULTURE, RACE, AND
ETHNICITY—A SUPPLEMENT TO MENTAL HEALTH: A REPORT OF THE SURGEON GENERAL 25
(2001}, available at hitp:/fwww.surgeongeneral. gov/library/mentalhealth/cre/sma-01-3613. pdf.

37. 'The growing study of 1ife histories uses research methods that overlap with the basic akills
needed for life history interviews in the context of mitigation. See, e.g., Folcy Center for the Study
of Lives at Northwestern University, http://www.sesp.northwestern.edw/foley (Tast visited Mar. 27,
2008); Center for the Study of Lives at thc University of Southem Maine,
bttp://www.usm.mainc.cdwcchd/cslfindex.htm (lest visited Mar, 27, 2008); Henry A. Mumy
Archive: A Center for the Study of Lives, http://www.murray.harvard.edw/frontpage (last visited
Mar, 27, 2008).

38. For a discussion of deep listening, sce Lisiening Generously, The Medicine of Rachel
Naomi Remen, http:/spenkingoffaith.publicradio.org/programs/listeninggenerously/index.shtml
(lost visited Mar, 27, 2008).
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questions are sometimes needed to pinpoint life history information (for
example, place of birth, names of schools, contact information for
relatives). Ofien, follow-up questions are needed to clarify the content
and meaning of information derived from interviews and records.

A mitigation specialist conducts a series of in-depth interviews with
the defendant. This allows the mitigation specialist to observe, over
time, the defendant’s gait, mental state, affect regulation, memory,
comprehension of writing and speech, adaptation to incarceration,
capacity to form interpersonal relationships, and remorse.*® Such insight
is invaluable to the defense team, and it provides data that is significant
to the assessments of the mental health experts. Further, if a defendant’s
mental illness presents difficulties between the defense team and the
client, observations, data, and insight acquired by the mitigation
specialist will inform mental health experts, who are then able to provide
practical advice that allows the defense team to work constructively with
the defendant, while understanding the limitations the mental health
issuc places on his ability to assist them,*’

It is common for family members to emphasize positive
information about the defendant. Often, they do not understand why it is
necessary to delve into painful aspects of their lives or look at their
family’s history three generations back. They need the time and respect
of the mitigation specialist if they are to comprehend the process of a
capital trial and the critical nature of life history information. It is
common for physical, emotional, and/or sexual trauma in the lives of the
client and his family members to come to light during life history
investigations. Revealing trauma can be re-traumatizing and this process
must not be rushed or minimized.*'

Mitigation specialists typically conduct multiple interviews of the
defendants’ immediate family members, both in individual and group
settings, and establish trusting rclationships with them. These

39. Ethnographic techniques of obscrvation are useful to the mitigation specialists, For a
description of these techniques, see JAMES P. SPRADLEY, PARTICIPANT OBSERVATION (1980), and
JAMES P, SPRADLEY, THE ETHNOGRAPHIC INTERVIEW (1979).

40. For additional guidance in working with persons suffering from serious mental illness, see
XAVIER AMADOR, I AM NoT SICK I DON'T NEED HELP! (2000). Far advicc on working with
persons with intellectual and developmental disabilities, see AM. AsS"N ON MENTAL RETARDATION,
MENTAL RETARDATION: DEFINITION, CLASSIFICATION, AND SYSTEMS OF SUPPORTS 145-68 (10th
cd. 2002). For guidance rcgarding interviewing persons with mental illncss, sec SHAWN
CHRISTOPHER SHEA, PSYCHIATRIC INTERVIEWTNG: THE ART OF UNDERSTANDING (2d cd. 1998).

41. Fora more thorough understanding of the nature and course of trauma, see JUDITH LEwis
HERMAN, TRAUMA AND RECOVERY (2d ed. 1997). For information and resources regarding trauma,
see International Saciety for Traumatic Stress Studies, hitp://www.istss.org/index.cfm (last visited
Mar, 27, 2008).
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relationships provide a deeper understanding of a client’s family milien,
as well as facilitate access to vital family history information.* Special
care should be taken to identify family members whose mentat illness is
or was similar to that of the defendant and alert the mental health expert,
who will likely want to talk to these family members and carefully
review their mental health records himself.

It takes time for family members to understand the nature of a
sentencing phase in a capital trial and the important role they may have
in developing mitigating evidence, including meeting with mental health
experts.” Due to their close association to an accused murderer,
numerous family members of capital clients report psychological and
social consequences such as shame, shunning by co-workers, alienation
from their support systems and religious community, debilitating
depression, and Post-Traumatic Stress Disorder (“PTSD™) -like
symptoms.* This tumult can cause family members to miss work or
perhaps even become unable to work and spiral into financial distress.
As a result, the mental, emotional, cognitive, and financial abilities of
family members to work with the defense team may be hampered. This
is especially true in cases of intra-family murder, when family members
are grieving the loss of loved ones to sudden, traumatic death and at the
same time dealing with their profoundly conflicted feelings toward the
accused.”

Important knowledge and insight into the defendant, his family
members, and their setting can come from neighbors, teachers, spiritual
leaders, medical and counseling service providers, social workers,
former attorneys, probation officers, and employers. It is necessary to
locate and interview all people who have interacted with the defendant
over time or at a critical time in the course of his life.* They hold

42. The work of oral historians can be instructive for mitigation specialists. They combine
interview techniques with analysis and storytelling. For an excellent example of oral history
techniques used to tel! the story of a Southem black family, see DIANNE SWANN-WRIGHT, A WAY
OUT OF NO WAY: CLAIMING FAMILY AND FREEDOM IN THE NEW SOUTH 107-26 (2002).

43, Sarah Elizabeth Richards, How to Humanize a Killer, SALON, June 7, 2006,
hitp://www.salon.com/mwt/feature/2006/06/07/mitigation_specialists/,

44. Elizabeth Beck, Brends Sims Blackwell, Pamela Blume Leonard & Michacl Mears,
Seeking Sanctuary: Interviews with Family Members of Capital Defendants, 88 CORNELL L. REV.
382, 405-13 (2003); see ELIZABETH BECK, SARAH BRITTO & ARLENE ANDREWS, IN THE SHADOW
OF DEATH: RESTORATIVE JUSTICE AND DEATH ROW FAMILIES 114-35 (2007).

45. For an understanding of the many challenges to persons faced with sudden, multiple, or
troumatic death, see THERESE A. RANDO, TREATMENT OF COMPLICATED MOURNING 553-610
{1993).

46. For an example of how non-family witnesses provide mitigating evidence, see Alex
Kotlowitz, In the Face of Death, N.Y. TIMES MAG,, July 6, 2003, at 32, 37, 38, 46 {describing
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firsthand information about the defendant as well as knowledge of
adverse environmental conditions such as lead poisoning, toxic farm or
industrial substances, or other serious health risks; for example, sub-
standard housing that resulted in respiratory problems, insects or vermin
that created medical problems, or major safety hazards that resulted in
physical injuries.

Tt is necessary to find people who are aware of harmful
psychosocial stressors in the community such as violence, drugs,
specific crises such as riots or other traumatic events in the community,
sub-standard schools and inadequate health services, migration and
immigration issues, and how these stressors affected the well-being of
the neighborhood.”’

Life history interviews provide first hand accounts of the client’s
life and anecdotal insight into the people and circumstances that
influenced him, both negatively and positively. Interviews make it
possible for the defense team, defense experts, and, ultimately, the fact-
finder, to sce the defendant through the lens of people who know him as
a person rather than solely as a criminal. **

2. Acquiring Life History Records

The mitigation specialist is required to seek and analyze copies of
every record related to mitigating circumstances and rebutting the
prosecution’s case in aggravation. This means gathering all documents,
including photographs, videos, and memorabilia, related to the
defendant, While there is no checklist, this includes records related to
births and deaths in the family, school (particularly special education),
religious training, participation in sports and recreation, medical and
mental health history and treatment, substance abuse history and
treatment, psychological evaluations and treatment, social services,
juvenile and adult criminal charges, military service, incarceration,
immigration, and toxic environmental factors. Collection and analysis of
life history records often confirm the recollections of witnesses as well
as point to additional witnesses to interview,

mitigation ¢fforts by defense attomeys who, in addition to family members, called teachers and
foster parents of the defendant, and the high school coach of the defendant’s stepbrother, to testify).

47. For an understanding of how community well-being affects individuals, see NAT'L RES.
COUNCIL & INST. OF MED,, FROM NEURONS TO NEIGHBORHOODS: THE SCIENCE OF EARLY
CHILDHOOD DEVELOPMENT 328-36 (Jack P, Shonkolf & Deborah A. Phillips eds., 2000).

48. John H. Blume, Sheri Lynn Johnson & Scott E. Sundby, Competent Capital
Representation; The Necessity of Knowing and Heeding What Jurors Telt Us About Mitigution, 36
HoFsTRA L. REV. 1035, 1040 (2008); William J. Bowers, The Capital Jury Project: Rationale,
Design and Preview of Early Findings, 70 IND. LJ. 1043 (1995).
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In cases where medical or mental health or substance abuse issues
are present or suspected, it is necessary to review records related to the
defendant’s siblings, parents, and grandparents, and even farther back
until no additional records can be located or no useful information is
found. As the net is deepened, it must also be widened to include
cousins, aunts, and uncles with substance abuse or medical or mental
health problems.*

Numerous medical conditions affect behavior and there is a wide
range of general medical conditions with mental symptoms that are the
direct physiological consequence of the general medical condition.
These are described and summarized in the current Diagnostic and
Statistical Manual of Mental Disorders in the section titled “Mental
Disorders Due to a General Medical Condition.™® This is yet another
reason why it is imperative to gather records about the physical health
history of the client and his biologically related family members. In
many cases, it will be necessary to have a physician examine the client
as well as cngage an additional cvaluator who is trained to identify
mental symptoms that arise due to a general medical condition.

B. Organizing and Interpreting Life History Information for Use by
Mental Health Experts

Just as observation, gathering records, and conducting interviews
are ongoing activities, organizing and interpreting this data are
continuous processes, A strong caution is needed regarding
documentation. Mitigation specialists are expected to have a good
understanding of the law regarding attorney-client privilege prior to
producing any decument. However, it is the duty of counsel to have a
keen awareness of the relevant law. With one eye on preserving the
attorney-client privilege and the other on insuring that any work product
material created within the defense camp retains its confidentiality
unless deliberately waived, counsel is responsible for determining what
analytical tools should be utilized by the defense team.

49. For discussions about the importance and process of gathering fife history records, see
Blume & Leonard, supra note 20, at 64-65, John H. Blume & Pamela Blume Leonard, Part /:
Principles of Developing and Presenting Evidence of Mental Retardation, CHAMFION, May 2002, at
58, 60-61 (May 2002), and ANDREWS, supra note 26, at 73-94.

50. AM. PSYCHIATRIC ASS'N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL
DiSORDERS 181-90 (4th rev. ed. 2000) (hereinafier DSM-IV-TR). This section of the DSM-IV is not
exhaustive and there are many more medical conditions and medications that affect behavior. See
id. at 13-26.
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Often the most basic organizing tool is a life history chronology,
which contains brief references to all significant documented events in
the life of the client and his family, going back at least three
generations.”’ During the construction of a life history chronology,
trends, patterns of behavior, causal factors, behavior that lies outside the
developmental, social, and cultural norms for his age, and onset of
mental, medical, and developmental vulnerabilities will emerge. For
example, records indicating that the client’s mother drank alcohol during
her early teenage years would lead the mitigation specialist to question
the mother, her family, and friends regarding her history of aicohol use,
particularly whether she drank during pregnancy. To test and corroborate
the responses, the mitigation specialist would gather the mother’s school
records, medical records, especially pre-natal and post-natal health care
records, all mental health and substance abuse treatment records, the
client’s birth records, pediatric records (which may reflect slow growth
and development of the client during childhood), school records (which
may indicate social and academic problems as well as psychological
evaluations), and social service or child protection agency records
(which may contain references to the mother’s drinking). Additional
interviews would follow, focusing on family members, neighbors, co-
workers, caregivers of the mother and the client who might have
information about the mother’s use of alcahol during pregnancy and the
effects this had on the client. All of this information might give rise to a
theory that the client suffers from Fetal Alcohol Syndrome,* which, in
turn, would lead to further evaluation by an appropriate mental health
expert. All these steps are absolutely necessary for an accurate and
reliable diagnosis by the expert evaluator.

Mitigation specialists compile various lists and charts summarizing
the data they collect. Typical tabulations related to the clients and his
family might include medications and hospitalizations, references to
mother’s pre-natal consumption of alcohol or other toxins, family
disruptions and re-locations, periods of client stability and productivity,
employment, significant anniversaries of loss, results of psychological
evaluations, positive friends and influences, triggers for extreme
emotional reactions, and disciplinary reports while incarcerated.

51. Wattendorf & Hadlcy, supra notc 28, at 441,

52, See FETAL ALCOHOL SYNDROME: DIAGNOSIS, EPIDEMIOLOGY, PREVENTION, AND
TrREATMENT 63-81 (Kathleen Stratton, Cynthia Howe & Frederick Battaglia cds., 1996); ¢f. Scheiro
v. Landrigan, 127 S. Ct. 1933, 194344 (2007},
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Useful graphic tools are genograms (often called “family trees™)
and ecological charts (“ecomaps”).” Genograms are especially useful in
introducing clients’ intergenerational family history to mental health
experts. Ecological charts map forces in the broader environment, such
as neighborhood, institutions, and societal conditions that affected the
client’s relationships and social resources.”* While genograms and
ecomaps have long been used by social workers, they are gaining
traction in medical care and medical care research. When used together,
these tools enhance researchers’ understanding of personal, family, and
social relationships.*

Mitigation specialists remain in frequent contact with defense
counsel, use good judgment and initiative in independently following
investigative leads, and work closely with other members of the defense
team in thoroughly exploring the client’s life history. The defense
team—particularly the mitigation specialist—anticipates that mental
health experts, once they have begun the assessment process, will
identify further records and interviews for mitigation specialists to
pursue and suggest additional methods of organizing the accumulating
life history data.

Ifl. THE ROLE OF MENTAL HEALTH EXPERTS IN CAPITAL LITIGATION

As in all criminal proceedings, decisions about whether and when
to engage a mental health expert are in the hands of counsel, who must
consider the client’s mental state at every stage of the criminal
proceedings.”® As a general rule, it is never appropriate to expect a
mental health expert to deliver a comprehensive mental health

53. ANDREWS, supra tiote 26, at 160-67; RITA DEMARIA, GERALD WEEKS & LARRY HoOF,
FOCUSED GENOGRAMS: INTERGENERATIONAL ASSESSMENT OF INDIVIDUALS, COUPLES, AND
FAMILIES 3-23 (1999); MONICA MCGOLDRICK, RANDY GERSON & SYLVIA SHELLENBERGER,
GENOGRAMS: ASSESSMENT AND INTERVENTION 13-61 (2d ed. 1999). Numerous websites offer free
trials for computer-generated programs to make genograms, For essistance in creating ecological
charts illustrating the broader semting of the client in family, neighborhood, small groups,
organization, community, and society, see ANDREWS, supra note 26, at 179-81.

54, ANDREWS, supra note 26, at 102.03.

55. Gwen R. Rempel, Annc Neufeld & Kaysi Eastlick Kushner, Interactive Use of
Genograms and Ecomaps in Family Caregiving Research, 13 J. FAM. NURSING 403, 408 (2007).
See generally Wiggins v. Smith, 53% U.S. 510, 516, 524 (2003) (finding trial counscl performed
inadequately at mitigation phase on consideration of the “elaborate social history report” presented
in post-conviction proceedings by an expert social worker who “chronicled petitioner’s bleak life
history” through the integraied use of “state social services, medical, and school tceords, as well as
interviews with petitioner and numerous family members™),

56. ABA GUIDELINES, supra note 11, at Guideline 10.1, commentary; see also id. at
Guideline 4.1, commentary.
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assessment of the client until the life history investigation is complete.
However, questions about competency to stand trial or to waive any
rights, criminal responsibility, and insanity depend upon the mental state
of the client at a specific time and the input of mental health experts may
be needed to resolve these issues. Further, it is ofien valuable for a
mental health expert to assess a client who is clearly exhibiting signs and
symptoms of psychosis. Psychotic episodes are just that—episodic—and
the severity of symptoms therefore wax and wane. The mental health
expert’s direct observation of a client in the throes of a florid psychotic
episode or other acute deteriorated mental state can be invaluable in
establishing mental health conditions.” But such an assessment would
only represent a part of the data to be gathered for mitigation.
Addressing an acute circumstance and formulating a mitigation narrative
are different endeavors. For example, if, when he is arrested, the client
suffers from mental illness so serious that it interferes with the ability of
counsel to defend him, it would be prudent to engage a mental health
expert to make preliminary observations and assist counsel to understand
the condition. Then, after the life history investigation is complete, the
expert would return to conclude a comprehensive assessment of the
client. Proceeding in this fashion allows the mitigation specialist to help
counsel frame the referral questions for the expert.

All too often, defense teams permit premature and inappropriate
mental health evaluations to take place. Sometimes this includes
needless and potentially harmful psychological testing. For example,
unless the client has, or may have, a mental condition that relies on
intelligence test scores, it is unnecessary to engage an expert to conduct
such testing. Counsel should never allow a mental health assessment to
take the place of a comprehensive life history investigation. Like brain
imaging, psychological testing of any kind must always be approached
with caution—never unless needed, always with full knowledge of its
limitations, and in any event only after the mental health professional
who has been carefully selected by counsel to do the testing has been
thoroughly prepared with the background information necessary to make
the testing meaningful.

In capital litigation, an accurate and reliable life history
investigation is the foundation for developing and presenting pivotal
mental health issues. Research has shown repeatedly that well-
documented and effectively presented mental health evidence has a

57. Some examples of acute deteriorated mental states are an acute toxin-related organic brain
syndrome, an acute episode of amnesia, and a post-traumatic almost catatonic state.
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positive impact on capital jurors.® Therefore, the quelifications,
experience, and credibility of mental health experts are critically
important when selecting an expert. Competent mitigation specialists are
versed in various specialties of mental health, and they assist attorneys
in identifying the area(s) of mental health expertise needed in a
particular case as well as advise counsel regarding the suitability of a
specific mental health expert.

It is up to counsel to define the purpose of a mental heaith
evaluation, discuss the purpose and scope of the assessment with the
expert, explore biases and vulnerabilities of the expert, and conclude that
the expert is suited to the case before engaging him.*® Given the
potentially infinite breadth of evidence admissible in mitigation, counsel
must define the purpose of the evaluation. In addition to areas of inquiry
such as competency, insanity, mental retardation, and statutory
mitigating factors, counsel may ask the expert to address what impact a
particular trauma had on the client’s everyday functioning, what mental
disabilities run in the family, or what forces shaped the client in his
developmental years. Issues of fees, terms of payment, and expert
availability should also be raised by counsel before hiring an expert of
any sort.

Testifying mental health experts, counsel, and the mitigation
specialist work together to ensure that the expert’s findings are
supported by credible evidence, the testimony is comprehensible to the
fact finder, everything the expert writes and says is integrated with other
evidence presented by the defense, and all of their opinions and
testimony relate to the comprehensive mitigation themes put forward by
the defense.”® This way, the development of mitigation themes is
substantiated by a variety of evidence, including the findings of the
mental health experts, rather than counsel secking an expert to support
the theories and themes of defense. Further, a social history which
uncovers compelling first-hand or documentary evidence of the client’s
symptoms which predates the offense can enable the defense team to
persuasively counter charges of malingering or recent fabrication of
mental illness.

58. Blume et al., supra note 48, at 1038; Stcphen P. Garvey, Aggravation and Mirigation in
Capital Cases: What Do Jurors Think?, 98 CoLUM. L. REv. 1538, 1561-66 (£998),

59. 1t is ¢ritical for counsel and the mitigation specialist to investigate current standards of
practice in any specialty or sub-specialty relevant to developing and prescating mitigating evidence.

60. For advice on how to accomplish these goals, see Blume & L.eonard, supra note 20, at 69-
70.
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The mitigation specialist monitors and correlates life history data
and keeps the defense team and mental heaith experts aware of
information that supports, conflicts, or appears to conflict with emerging
mitigation themes. For example, it is not unusual for persons with
mental retardation to have a GED, hold a job, or marry. Therefore, a
defense mental health expert in the assessment of adaptive skills of
persons with mental retardation needs to be prepared to show that these
ordinary acts do not rule out 2 diagnosis of mental retardation.®!

Expert witnesses for the defense face an uphill battle in gaining the
trust of jurors,? so counsel, with assistance from the mitigation
specialist, must make certain that mental health experts engage jurors by
using language that is understood by everyday people. Every document
relied upon by the expert must be scrutinized by counsel. Most
importantly, when mental health issues are raised in mitigation, the
expert must be able to credibly explain to jurors and fact-finders how
mental health issues relate to their difficult task of determining an
appropriate punishment in the wake of a terrible crime. Further, if the
defense has a copy of a report prepared by a prosecution mental health
expert, it should be provided to the mental health expert for the defense,
along with any underlying data and documents on which the prosecution
expert relied. In addition, counsel must consult with mental health
experts regarding likely attacks the prosecution will make on the defense
mental health expert through cross-examination or testimony of
opposing experts.*> No expert witess for the defense wants to be
surprised on the stand by information defense counsel withheld or failed
to provide. Such an omission wrecks the credibility of the defense as
well as that of the witness.

A, Qualifications of Mental Health Experis

Most often, capital defense teams seek mental health experts who
have experience in courtroom settings where, unlike in clinical practice,
the prosecutor, jurors, judge, and media will scrutinize their findings and
opinions. However, counsel must not rely solely on an expert’s prior
forensic experience when selecting a mental health expert. Experts who
work solely in the forensic setting may keep their composure during

61. For an excellent documentary film that illuminates the strengths as well as vulrerabilities
of Larry Selman, an adult man with mental retardation, see THE COLLECTOR OF BEDFORD STREET
(Welcome Change Productions 2802). Information about Larry Selman and the film is available
ontine at htip://thecollectorofbedfordstreet.cont. See also infra note 73 and accompanying text.

62, See Blume et al,, supra note 48, at 1042,

63. ABA GUIDELINES, supre note 11, at Guideline 1.1, commentary.
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testimony but they may risk losing clinical sharpness in their field.
Forensic specialists tend to focus on narrow legal questions, such as
competency and insanity, and are trained to be suspicious of malingering
inmates or civil litigants who stand to gain financially from
demonstrating disability. Clinicians, on the other hand, are healers who
embrace empathy in order to build therapeutic alliances with their
patients. As a result, many of the most appropriate experts in capital
cases are experts who have the empathy and understanding of clinicians
plus the communication skills of teachers. Defense teams need to look at
an expert’s clinical training, current experience, and earned expertise in
his field.*

An important qualification of mental health experts in capital trials
is ethno-cultural competence. Institutions in general, and the field of
mental health in particular, have been slow to recognize the needs and
perspectives of non-white, non-mainstream patients.* Research shows
that race and culture come into play when jurors decide a capital
defendant’s sentence,®® so capital defense tcams cannot afford to make
this mistake. The defense team needs to consider the following factors
when determining whether the expert is ethno-culturally competent to
evaluate the defendant:

e Does he understand the ethno-cultural context of the
information gathered?

e Can the expert effectively engage, communicate with,
and form a working-relationship with a person of the
defendant’s ethno-cultural group and sub-groups to
which the client may relate such as religious
denomination, sexual orientation, gang, or drug culture?

® Does he have the capacity to integrate what we know
about the impact of ethnicity and culture on human
behavior into what we know about the behavioral
sciences?

e Daes the expert employ ethno-culturally appropriate
theories and empirical data when rendering opinions?

64, Holdman & Sceds, supra note 32, at 902-03.
65. U.S.Der't OF HEALTH & HUM. SERVS., supra note 36, at 9.
66. Blume et al., supra note 48, at 1056-57,
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Sometimes the fruits of a comprehensive life history investigation
are best understood and conveyed by two or more experts. The nature
and causes of the defendant’s mental health difficulties might require the
use of multiple or non-traditional experts. Anyone who has been
hospitalized or has experienced a major illness in the last decade
recognizes that assembling a team of correlated specialists is the norm in
medical practice. This is also true in a number of mental health
disorders.

For example, when mental retardation is at issue, the needed
experts might include, among others, a neuropsychologist who
specializes in administering intelligence testing to people with mental
retardation, a social worker who is qualified to assess adaptive skills, a
school psychologist who is an expert in special education, a pediatrician
who specializes in developmental disorders, and a toxicologist who
specializes in the effects of lead poisoning.5’

It is particularly important to seck out medical and mental health
care providers who evaluated the defendant prior to his entry into the
criminal justice system. A common tactic of the state is to attack defense
mental health issues as fabricated excuses for the client's criminal
behavior. Therefore, mental health conditions that pre-existed his crime
are more credible than newly diagnosed conditions. Life history
documents and lay witnesses provide additional depth of understanding
about the pre-existing condition and add to the credibility of the claim.

It is common for defense teams to call upon pediatricians;
neuropsychologists; school psychologists; social workers; psycho-
pharmacologists; endocrinologists, who understand the effects of
medical disorders on behavior; geneticists, who can assess the physical
traits of Fetal Alcohol Syndrome; neurologists and neurosurgeons, who
understand the effects of nerve and brain diseases; and radiologists or
other experts in the interpretation of various types of scans and images,®*
experts in child neglect, child sexual abuse and other types of childhood
psychological or physical trauma, the impact of environmental factors on
childhood growth and development, or substance abuse.

67. AM. ASS'N ON MENTAL RETARDATION, supra noie 40, at 5196,

68. See Blume ct al,, supra note 48, at 104243 (discussing the usc of ncurcimaging by the
defense team). As indicated in the text, supra, counset should be cautious sbout requesting any kind
of testing or imaging regarding brain function. Many mental illncsses are not apparent in brain
scans, images, or tesis. Counsel who are behaving in accordance with professional standards will go
forward only after consulting with experts who are specifically knowledgeable about structural and
functional abnormalities of the brain and who have been fully briefed with the background
information necessary to make a reasoned decision.
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Mitigation specialists must be familiar with all these areas of
expertise, have access to resource materials on these subjects, and be
prepared to assist counsel and expert witnesses in these areas. Further,
they must be familiar with the potential contributions of experts such as
culture brokers,* anthropologists, public health officials, sociologists
and criminologists, and community leaders who can support the
testimony of mental health experts and contribute to the strength of the
mitigation case,

B. The Mental Health Assessment Process

The mental health assessment process involves at least four steps
and often the various steps must be repeated to incorporate newly found
information.

1. Gather Accurate and Reliable Data

In any mental health assessment, the expert’s direct examination of
the client is a primary source of information. Forensic evaluations rely
upon multiple sources of information, some of which are provided to the
expert by the parties, both defense and prosecution. Therefore, it is
absolutely necessary for all forensic mental health experts to insure the
accuracy of all the information upon which they rely. This is especially
true in light of the adversarial nature of litigation and the necessary
concerns about the defendant faking mental health symptoms or
malingering regarding mental health matters. Another concern is the
possibility that the defendant’s mental health issues may distort his
reporting. For example, it is well documented that persons with mental
retardation often try to hide their cognitive deficits™ and, by definition,
persons with fixed delusions will have a distorted perception of events
related to those delusional beliefs. Moreover, persons with serious
mental health disorders often have little insight into their illness and
inmates may hide their symptoms because mental illness increases the
vulnerability of incarceration.”'

69. A culture broker is a service provider who is able to advocate for the nceds of persons
from other cultures. Bhat Is a Culture Broker? Providing Culturally Competent Services to
Foreign-Born  Persons  with  Disabilities, DISABILITY WORLD, Mar.-Apr. 2001,
http://www.disabilityworld.org/03-04_01 news/culture shiml.

70. Blume & Leonard, supra nole 49, at 61; James W. Ellis & Ruth A. Luckasson, Mentally
Retarded Criminal Defendanis, 53 GEO. WASH, L, REv, 414, 430-31 (1985).

71. RoBErT B, EDGERTON, THE CLOAK OF COMPETENCE: STIGMA IN THE LIVES OF THE
MENTALLY RETARDED 145-71 (1967).
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Further, it is necessary for the mental health expert to assure the
completeness of the information he relies upon. For example, the
defendant often cannot remember important events from his early
childhood and he may be unable to recall subsequent traumatic
experiences. It is customary for the mental health expert to rely upon the
mitigation specialist to provide additional sources of life history data
gathered from records and interviews and it is imperative that the expert
corroborate this information independently before he relies on it. For
example, consider a client who has suffered the trauma of sexual abuse
as a child but is unwilling or unable to recall the sexual abuse™ although
another relative, who was sexually abused by the same person at the
same time, reported that they were both sexually abused. In this
example, the mitigation specialist would have conducted interviews and
reviewed documents related to the sexual abuse, alerted counsel and the
mental health expert, and worked to provide safety and respect for the
client during these inquiries.

The expert will need to review documents related to the crime and
investigation, including crime scene reports, confessions on paper and
film, statements by witnesses who observed the defendant before,
during, and after the crime, media reports pertaining to the demeanor of
the defendant before and after arrest, and relevant investigative reports
because the nature or quality or both of the person’s behavior might be
indicative of mental illness. For example, during the course of the crime
the client might be saying things that are clearly parancid and even
consistent with other paranoid writings left by the client and paranoid
beliefs shared with others long before the crime. Conversely, the nature
and quality of the person’s behavior might appear to be inconsistent with
the findings of the mental health expert, who should be familiar with
such reports and address the apparent inconsistency. For example, fact
finders may erroncously assume that persons with mental retardation do
not marry, have a family or meaningful relationships, or work.”

72. For a more thorough understanding of the effects of trauma an a lifie history investigation,
see Kathleen Wayland, The Importance of Recognizing Trauma Throughout Capital Mitigation
Investigations and Presentations, 36 HOFSTRA L. REv. 923 (2008).

73. See supra notc 61 and accompanying text. The documentary film LIFESTYLES OF THE
POOR AND UNKNOWN: INSIDE THE HEARTS AND MINDS OF A DEVELOPMENTALLY DISABLED
CourLE (Nansona Productions 2003), offers insight into the complex lives of Mami and Kris
Jamicson. Information about the film is available online at
hitp:/fwww nansonaproductions.com/lifestyles.asp. The story of Donna and Ricardo Thomton's
struggle to marry and have a child was nired on 60 Minutes: The Unusual Parents (CBS television
broadcast Feb, 16, 1986). Information about The Unuswal Parents is available at
hitp:/fwww.cbsaews.com/stories/1999/09/21/6011/main63082 shtml, Their story was the basis for a
movie titled Profoundly Normal (CBS television broadcast Feb. 9, 2003). For insight into spiritual
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2. Determine the Meaning of Data

Mental health experts determine the meaning of the data they have
acquired by applying their clinical knowledge and skills combined with
their ethno-cultural competency to analyze the context in which
significant events occurred in the defendant’s life as well as how the
client’s thoughts, feelings and behaviors were evidenced. Analysis
would include asking and answering questions about all aspects of the
defendant’s life history. Here are some examples of the kinds of
questions mental health clinicians frequently pose as they determine the
meaning of data they have acquired:

e Were the defendant’s childhood experiences normal
experiences of childhood for similarly placed children?

e Did he experience more frequent or more severe
stressful or traumatic events than other children growing
up in similar situations?

e Were the thoughts, feelings, and behaviors of the
defendant following the death of his brother evidence of
a normal grieving process, complicated bereavement, or
were they an episode of depression and, if so, how
severe was the depression?

e Is the defendant expressing a commonly heid belief of
similarly placed individuals, an unusually strongly held
belief, or a delusional belief?

A reliable life history investigation is an invaluable resource in
addressing questions about the significance and meaning of data
acquired by the mental health expert. The mitigation specialist should
expect to be called on to locate additional records, witnesses, or research
regarding particular ethno-cultural influences and societal conditions
that influenced the defendant in order to insure the reliability of the
expert’s analysis of life history data.

lives of people with mental retardation, sce the website for L' Arche, a worldwide network of faith-
based communities where people with and without mental disabilities live, which is available at
hitpi/iwww larcheusa.org. Audio files of L'drche: A Community of Brokenness and Beauty (PBS
radio broadcast Aug. 2, 2007) are available at
http://speakingofTaith. publicradio.org/programs/larche/index.shiml.
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The mental health expert must consider the defendant’s behavior
against an appropriate “norm” for similarly placed individuals.
Therefore, part of the mitigation specialist’s work is to establish the
boundaries of normative behaviors, beliefs, and levels of functioning for
individuals from the same background as the defendant; learn whether
family members and others considered the defendant to be like other
similarly placed individuals; ask how those outside of the defendant’s
family regarded the family’s level of functioning; and gather
observations from a variety of people in the defendant’s sphere about the
nature and causes of watershed events that may have had a significant
impact on the defendant.

3. Render an Expert Opinion

The mental health expert must determine how to best describe the
defendant and express his opinion using methods that are commonly
accepted and terms that are commonly understood within his profession,

In clinical practice settings, mental health professionals are often
required to render a diagnosis based on whether the person exhibits
symptoms that correlate to listed symptoms for a mental disorder in the
current Diagnostic and Statistical Manual of Mental Disorders.™ Such a
diagnosis is most useful as a means for one mental health professional to
indicate to another mental health professional that a patient is exhibiting
a particular cluster of symptoms. While handy as shorthand between
colleagues, this method offers little insight into the cause of the
diagnosed condition or the lived experience of the person who is
diagnosed, including capital defendants.™

A deeper understanding of the subject is rendered through a
psychodynamic formulation, which takes into account influences in a
subject’s life that contributed to his mental state, considers how
environmental and personality factors are relevant to analyzing the
subject’s symptoms, and considers how ail these influences interacted
with the person's genetic, temperamental, and biclogical makeup.” For
example, using attachment theory, a commonly accepted theory of
human behavior, a mental health expert might describe the long-term

74, See DSM-IV-TR, supra note 50, at 13-26,

75. A further limitation of the DSM is that few peaple actually receive mental health care and
many people only receive primary medical care where physicians generally do not use the DSM.
David A. Katerndah), Anne C. Larme, Raymond F. Palmer & Nancy Amodei, Reflections on DSM
Classification and Its Utllity in Primary Care: Case Studies in “Mental Disorders,” 7 PRIMARY
CARE COMPANION J. CLENICAL PSYCHIATRY 91, 97-98 (2005).

76. COMPRENENSIVE TEXTBOOK OF PSYCHIATRY 9, 255 (Harold I. Kaplan & Benjamin J.
Sadock eds., 5th ed. 1989).
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consequences of being raised by a parent who was psychologically and
emotionally unavailable to the defendant as a result of the parent's
severe depression or drug addiction. A mental health expert might also
employ research on the impact of various factors on human growth and
development to explain how certain traumatic injuries to the defendant’s
brain, or exposure to certain chemical toxins, or certain chronic medical
conditions resulted in cognitive deficits or behavioral difficulties. In
another case, a mental health expert might use research that has clearly
demonstrated the effects of a particular drug of abuse on human
behavior to explain the behavior of a defendant who was addicted to the
drug, or had ingested large quantities of the drug, or both. Conversely, a
mental health expert might explain how a defendant’s inability to
comply with a prescribed medication regimen resulted in a recurrence of
the hallucinations, delusions and/or other thought process difficulties
that led to his criminal behavior.

The work of the mitigation specialist is a critical support to the
mental health expert who must accurately diagnose and explain the
defendant’s behavior using accepted empirical data and/or theories of
human behavior. To reach a reliable and credible opinion, it is critical to
select appropriate research that is based on a cohort of people who are
most like the defendant. Therefore, considerable information about the
defendant is required in order to match him with the cohort of people
studied; or equally important, to differentiate him from the cohort of
people studied. The mental health expert should be aware of, and
prepared to counter, data that is mismatched to the defendant, because an
opposing expert may rely on it

Until the life history investigation is complete, the mental health
expert can render only a preliminary diagnosis or a differential diagnosis
based on the incomplete information available to him. When life history
information is incomplete, the mental health expert must request further
life history investigation to gather the information necessary to reach a
credible and firm diagnosis.

4. Render an Opinion on the Legal Question Presented to the
Expert

Rendering a diagnosis or a psychodynamic formulation is virtually
never a sufficient response to the legal question(s) presented to a mental
health expert who testifies, Although supplemental experts might only
be asked to render or confirm a specific diagnosis, at least one of the
mental health experts will need to then link that diagnosis to the legal
questions posed. To render an opinion on the legal question, mental
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health experts apply their clinical knowledge and skills as well as
research commonly accepied in their field to address a variety of legal
questions. Some examples of legal questions commonly confronting

LIFE HISTORY INVESTIGATION

mental health experts in capital proceedings are:

Iv,

*

Mental health experts rely heavily on mitigation specialists to
provide accurate and comprehensive research and life history data about
the defendant. However, throughout the preparation of the case, a

How does this type of mental health difficulty explain or
contribute to the behavior of this defendant, especially as
it relates to the crime?

What is the course of this type of mental health
difficulty? How do we know that the defendant was
affected by the difficulty at the time of the crime?

How do the defendant’s multiple mental health
difficulties interact with each other to result in the type
of behavior evidenced by the defendant?

Does the defendant suffer from mental health difficulties
that the decision-maker might find mitigating even
though they did not directly lead to the defendant’s
criminal behavior?

Why was the defendant not treated for these mental
health conditions before he was charged with this crime?

If the defendant was never successfully treated for his
mental health difficulties, does he still require, and is he
still likely to benefit from treatment? And if so, is
appropriate treatment available in a prison setting?

How will the defendant’s mental illness impact his
ability to adjust to life in prison, including whether he is
at risk of harming himself or others, and will reatment
improve his ability to adjust to life in prison?

INTEGRATING THE MENTAL HEALTH EXPERT INTQO THE WORK OF

THE LEGAL TEAM
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consulting expert (who in most cases should be a different individual
than the one who will eventually testify) should confer with the entire
defense team, especially counsel. This interaction serves to keep the
attorneys abreast of developing theories in regard to mental health issues
and affords the opportunity for the mental health expert to educate the
entire defense team about emerging diagnoses and theories, alert them
about still-needed investigation, and advise them about effectively
communicating with a mentaily ill defendant.

There are two extremely important functions of the mitigation
specialist during this stage. The first is to guide counsel and the expert
away from infatuation with and reliance on a diagnosis. An effective
case for life gives fact finders an overall narrative that takes into account
the crime, the defendant’s broad life history, and how his frailties and
experiences are related to the crime. A diagnosis does none of these
things but it does offer the state an opportunity for cross-examination
that steers the fact finder away from the comprehensive defense theory
of mitigation. Second, the mitigation specialist makes certain that
counsel and the mental health expert are fully familiar with the life
history records. It is common for defense experts to be cross examined
on details of the life history, particularly how a cettain record seems to
conflict with the expert's conclusion. Such damage to the defense
presentation can be avoided by a thorough analysis of the records by the
mitigation specialist, counsel, and the expert, discussions among them
about any potentially problematic records, and a strategy to account for
those records on direct and cross-examination.

During this process, it is essential for all mental health experts,
whether they are consulting or testifying or doing both, to build a
telationship with the attomey who will conduct the direct examination of
the testifying expert and, potentially, the cross-examination of an
opposing expert. This relationship is vital to the testifying expert’s
capacity to understand the client comprehensively, persuasively convey
his findings to the fact finder, effectively answer legal questions posed to
him in regard to his findings, and adequately respond to challenges
during cross examination.”

It is counsel’s responsibility to establish clearly the terms of the
relationship between the defense team and the mental health expert(s),
including fees, discovery issues, and the form in which information is
conveyed between the various members of the defense team. Even

77. See SUPPLEMENTARY GUIDELINES, supra note 15, at Guideline 5.1(D); ABA
GUIDELINES, supra note | 1, at Guideline 1,1, commentary.

AA5020



DUDLEY PSP 6/15/2008 5:21:11 PM

2008] LIFE HISTORY INVESTIGATION 987

though the mental health expert will also do so, counsel must convey to
the defendant that the mental health expert is not there to treat the
defendant and the usual confidentiality between doctor and patient does
not apply.”® This is important because the mental health expert is
ethically required to disclose this information to the client who, if he
hears it first from the expert, is likely to feel inhibited in his responses.

Counsel is responsible for informing the expert(s) of all of the
relevant legal issues and questions related to both phases of the trial. It is
also the attorney’s responsibility to develop the legal strategy in which
the expert’s opinions will be presented. This includes decisions about
whether to present mental health evidence during the first phase of the
trial, hold all testimony regarding mental health issues until the
punishment phase, or begin to introduce evidence to support mental
health findings during the guilt phase as an introduction to the mitigation
phase.” It is also up to the attorneys to be certain that any evidence they
have uncovered that conflicts with the opinion or intended testimony of
the expert, or that might be used to impeach his findings, be revealed to
the expert. After all, the ultimate responsibility for developing and
presenting an effective defense always lies with counsel.®°

V. CONCLUSION

The history of mental health experts in the courtroom parallels the
efforts of lay, legal, and scientific minds to comprehend human frailty.
At least since 1503, courts have considered mental derangement a
defense and doctors have testified on behalf of mad patients when they
were charged in a criminal offense.*’ Historian Nigel Walker traces the
first occurrence of a medical expert witness in an English courtroom to
the murder trial of Earl Ferrers in 1760.*? It was common to support a
defendant’s mental derangement defense by showing the same such

78, See GARY B. MELTON ET AL., PSYCHOLOGICAL EVALUATIONS FOR THE COURTS: A
HANDBOOK FOR MENTAL HEALTH PROFESSIONALS AND LAWYERS 93-95 (3d cd. 2007) (although
this book specifically addresses the role of psychologists, it is applicable generally to mental health
experts).

79. See ABA GUIDELINES, supra note 11, at Guideline 10.11, commentary.

80, SUPPLEMENTARY GUIDELINES, supra note 15, at Introduction (“The duty to investigate,
develop and pursue avenues relevant 1o mitigation of the offense or penalty, and to effectively
communicate the fruits of thosc efforts to the decision-makers, rests upon defense counsel.™); ABA
GUIDELINES, supra note 11, at Guideline 10.4(B); Stetler, supra note 12, at 63.

81. Joel Peter Eigen, Lesion of the Will: Medical Resolve and Criminal Responsibility in
Victorian Insanity Trials, 33 LAW & SOC'Y REV. 425, 427 (1999).

82. Id. (citing | NIGEL WALKER, CRIME AND INSANITY IN ENGLAND: THE HISTORICAL
PERSPECTIVE 25 (1968)).
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defect in a relative. Dr. John Monro, physician to Bethlem Hospital, was
called to recount that he had seen the Earl’s mad uncle, who was
confined at Bethlem, twice a week for years. In an unusual departure,
Dr. Monro’s testimony expanded beyond his observations of the
defendant’s uncle to comments on the nature of lugacy and how a
hypothetical lunatic might behave.” By 1843, when Dr. Edward Thomas
Monro—the fourth generation Monro to serve at Bethlem Hospital®—
testified on behalf of Daniel M'Naughten, it was not unusual for a
detached medical expert to opine regarding the criminal responsibility of
a defendant he had not attended and had interviewed only briefly.®
Unfortunately, cursory “drive-by” evaluations of the sort acceptable in
Victorian England still occur, but never on a case where counsel is
effective, the mitigation specialist is diligent, and the expert is
competent.

Before and after expert medical witnesses became commonplace in
courtrooms, family members and other people who associated with a
defendant who had a mental defect were called to recount the aberrations
they had witnessed. As historian Michael MacDonald wrote, *“insanity
has been defined by experts but discovered by laymen.”®® And, we
would add, suffered by defendants and their victims.

The primary duty of a mitigation specialist is to discover the lived
experience of a defendant and the people who knew him, then organize
the information into a life history that defense counsel, courts, expert
witnesses, jurors, and, ultimately, the client’s life will depend upon.
Mental health experts have the responsibility of identifying and
explaining the client’s mental state and how that affected his behavior.
When the fruits of an accurate and reliable life history investigation are
married with the knowledge and skill of competent mental health
experts, defense counsel is equipped to present an effective case in
mitigation and defend it against attacks from the prosecution.

83, Fronk R. Freemon, The Origin of the Medical Expert Witness: The Insanity of Edward
Oxford, 22 J. LEGAL MED, 349, 355-56 (2001).

84, Id at372.

85, Id. at373.

86. MICHAEL MACDONALD, MYSTICAL BEDLAM: MADNESS, ANXIETY, AND HEALING IN
SEVENTEENTH-CENTURY ENGLAND 113 (1983); Eigen, supra note 81, at 423,
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- 1 JUSTICE COURT, LAS VEGAS TOWNSHIP

2 CLARK COUNTY, NEVADA

3 | THE STATE OF NEVADA,

4 Plaintiff, CASENO. 96F07190A-B

5 -vs-

6 | MARLO THOMAS, aka

Marlow Demitrius Thomas, #1060797

7 | KENYA KEITA HALL, #1225894, aka

8 Kenya Love

9 Defendants.
10
11 The Defendants above named having commiited the crimes of CONSPIRACY TO
12| COMMIT MURDER AND/OR ROBBERY (Felony - NRS 200.010, 200.030, 200380

13 || 193.480); MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER} (Felony -
14 || NRS 200,010, 200,030, 193.165); ROBBERY WITH USE OF A DEADLY WEAPON (Feiony -
15 || NRS 200.380, 193.165); BURGLARY WHILE IN POSSESSION OF A FIREARM (Felony -
16 || NRS 205.060), and FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON
17 | (Felony - NRS (Felony - NRS 200.310, 200.320, 193.165) in the manner following, to-wit: That
18 || the said Defendants, on or between April 14, 1996, and April 15, 1996, at and within the County
19 | of Clark, State of Nevada,

20 { COUNT I - CONSPIRACY TO COMMIT MURDER AND/OR ROBBERY

21 Defendants did, on or between April 14, 1996, and April 15, 1996, then and there meet
22 || with each other and between themselves, and each of them with the other, wilfully, unlawfully,
23 || and feloniously conspire to commit a crime, to-wit: murder and/or robbery, and in furtherance
24 || of said conspiracy, Defendants did commit the acts as set forth in Counts I1, IIT, and IV, said acts
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26 | COUNT II - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)
Defendants did, on or about Apnl 15, 1996, then and there wilfully, feioniously, without
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CARL DIXON, a human being, by stabbing said CARL DIXON about the body with use of a
deadly weapon , to-wit: a knife, the defendants being responsible under the following theories
of criminal liability, to-wit: 1) premeditation: 2) felony murder during the perpetration or the
attempted perpetration of the crime of robbery as set forth in Count IV; 3) by the defendants
either directly committing the offense of murder and/or robbery, or aiding or abetting the
commission of murder and/or robbery in the following manner, to-wit: both defendants
confronting restaurant manger, VINCENT ODDO, with a firecarm or with firearms and
Defendant KENYA KEITA HALL, aka Kenya Love, taking money from VINCENT ODDO
while Defendant MARLO THOMAS, aka Marlow Demitrius Thomas, confronted restaurant
employees CARL DIXON and MATTHEW GIANAKES to facilitate the taking of the money

- A TET

, aka Mariow Demitrius Thomas, stabbing CARL
ing in their deaths; each defendant
being vicariously liable as members of a conspiracy to commit murder and/or robbery.
COUNT Il - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)
Defendants did, on or about April 15, 1996, then and there wilfully, feloniously, without
authority of law, and with premeditation and deliberation, and with malice aforethought, kill,
MATTHEW GIANAKIS, a human being, by stabbing said MATTHEW GIANAKIS about the
body with use of a deadly weapon , to-wit: a knife, the defendants being responsible under the
following theories of criminal liability, to-wit: 1) premeditation: 2) felony murder during the
perpetration or the attempted perpetration of the crime of robbery as set forth in Count IV; 3)
by the defendants either directly committing the offense of murder and/or robbery, or aiding or
abetting the commission of murder and/or robbery in the following manner, to-wit: both
defendants confronting restaurant manger, VINCENT ODDO, with a firearm or with firearms
and Defendant KENYA KEITA HALL, aka Kenya Love, taking money from VINCENT ODDO
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employees CARL DIXON and MATTHEW GIANAKES to facilitate the taking of the money

-

and thereafter Defendant MARLO THOMAS, aka Marlow Demitrius Thomas, stabbing CARL
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being vicariously liable as members of a conspiracy to commit murder and/or robbery.
COUNT [V - ROBBERY WITH USE OF A DEADLY WEAPON

Defendants did, on or about April 15, 1996, then and there wilfully, unlawfully, and
feloniously take personal property, to-wit: lawful money of the United States, from the person
of VINCENT ODDOQ, or in his presence, by means of force or violence, or fear of injury to, and
without the consent and against the will of the said VINCENT ODDO, said Defendants using
a deadly weapon, to-wit: a fireanm, during the commission of said crime; the defendants acting
in concert with one another and the defendants directly committing the acts constituting the
offense and/or the defendants aiding or abetting each other and/or the defendants directly or
indirectly counseling, encouraging, hiring, commanding, inducing, or otherwise procuring each
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before, during, and after the offense, wherein both defendants confronted restaurant manger

VINCENT ODDO with a firearm or with firearms and Defendant KENYA KEITA HALL, aka
Kenya Love, taking money from VINCENT ODDO while Defendani MARLO THOMAS, aka
Marlow Demitrius Thomas, disabled two restaurant employees, thereby facilitating the taking
of, and absconding with, the money; each Defendant being vicariously liable as members of a
conspiracy to commit robbery.
COUNT V - BURGLARY WHILE IN POSSESSION OF A FIREARM
Defendants did, on or about April 15, 1996, then and there wilfully, unlawfully, and
feloniously enter, while in possession of a firearm, with intent to commit larceny and/or robbery
and/or murder and or some other felony, that certain building occupied by LONE STAR
STEAKHOUSE, located at 3131 North Rainbow, Las Vegas, Clark County, Nevada.
COUNT V] - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON
Defendants did, on or about April 15, 1996, wilfully, unlawfully, feloniously, and without
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CARL DIXON, a human being, with the intent to hold or detain the said CARL DIXON, against

his will, and without his consent, for the purpose of committing robbery and/or murder and/or
for the surpose of inflicting substantial 1 bodily harm. said Defendants usine a deadly waanon
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to-wit: a fircarm and/or a knife, during the commission of said crime; the defendants acting in
concert with one another and the defendants directly committing the acts constituting the offense
and/or the defendants aiding or abetting each other and/or the defendants directly or indirectly
counseling, encouraging, hiring, commanding, inducing, or otherwise procuring each other to
commit the acts constituting the offense, as evidenced by the conduct of the defendants before,
during, and after the offense, wherein Defendant MARLO THOMAS, aka Marlow Demitrius
Thomas, confined, or held, or detained CARL DIXON in the restroom of the Lone Star
Steakhouse, 3131 North Rainbow, Las Vegas, Clark County, Nevada, while Defendant KENYA
KEITA HALL, aka Kenya Love, was in the manager’s office forcefully taking money ﬁ'om- the
restaurant manager, VINCENT ODDQ; each defnedant being vicariously liable as members of
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his will, and witho
for the purpose of inflic

his consent, for the purpose of committing robbery and/or murder and/or
substantial bodily harm, said Defendants using a deadly weapon,
to-wit: a firearm and/or a knife,dyring the commission of said crime; the defendants acting in
concert with one another and the def

and/or the defendants aiding or abetting each o

directly committing the acts constituting the offense
and/or the defendants directly or indirectly
counseling, encouraging, hiring, commanding, induci r otherwise procuring each other to
commit the acts constituting the offense, as evidenced by the conduct of the defendants before,
during, and after the offense, wherein Defendant MARLO THOMA
Thomas, confined, or held, or detained CARL DIXON in the restroom™of the Lone Star
Steakhouse, 3131 North Rainbow, Las Vegas, Clark County, Nevada, while Defen
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aurant manager, VINCENT ODDO; each defendant being vicariously liable as members of
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a conspiracy to commit murder and/or robbery and/or kidnapping.
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All of which is contrary to the form, force and effect of Statutes in such cases made and
provided and against the peace and dignity of the State of Nevada. Said Complainant makes this

declaration subject to the penalty of perjury.
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duxstice Tourt, Las Hegas CHunship

CHARGE __ _MURDER WITH DEADLY WEAPON - 2 COUNTS
—ROBEERY WITH DEADLY WEAPON
BAIL
DATE, JUDGE
OFFICERS OF
COURT PRESENT APPEARANCES — HEARING CONTINUED TO:
APRIL 19, 1996 TIME SET FOR 48 BOUR HEARING 4-23-96 8:00 2
D.E. SMITH DEFENDANT PRESENT IN OOURT *IN CUSTODY*
R. BLOXHAM, DA DRFENDANT ADVISED OF CHARGES OF ARREST AND RIGHTS
M. LEONARD, CR COURT FINDS PROBABLE CAUSE FOR ARREST
M. KRAUS, CLK BAIL SET: MURDER WITH DEADLY WEAPON — 2 COUNTS: NO BAIL
ROBBERY WITH DEADLY WEAPON: 20,000/40,000
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THE STATE OF NEVADA,

Plaintiff,

Defendant.
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REPORTER’S TRANSCRIPT
oF
PRELIMINARY HEARING

BEFORE THE HONORABLE DOUGLAZ E. SMITH
JUSTICE OF THE PEACE

JUNE 27, 1996

9:00 A .M.
AFPPEARANCES:
For the Plaintiff: STEWART BELL
District Attorney
BY: MELVYN T. HARMOCON
Deputy District Attorney
For the Defendant: PETER R. LaPORTA
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CLARK COUNTY, NEVADA, JUNE 27, 1996, 9:00 A.M.

* * % * ¥ ¥

THE COURT: 96F719%0A, Marloe Thomas. Mr.

Thomasg not present. Well, what do you want to say con

the recordr?
LaPORTA :

MR. He doesn’t need to be

present for this for what I’'m about to say at this
point in time.

Obviocusaly, this plea bargain comes as a

Cm mmnm e S e — Ta o

113
[}

tegtimony

___________ Yy against

agalllpe

Obviously, there is a plea bargain that has

atruck.

The only discovery
from any statements that he has

attorney or Metropolitan Police

that I have

made tc the

received

district

Department were the

original statemente that he had made.
nothing in the past two or three weeks when I suspect
that this deal was cut.

ig a short

What I'm asking for, Judge,

I have received

MARCIA J. LEONARD, CCR NO. 204, RPR
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review some files, any possible testimony or
statements that he’s made.

In addition to that, there may be some
potential or possible motions that I may wish to file
that regard hies teatimony.

THE CCURT: Well, vou know, if I waeg a
betting man, I suspect that there were -- there are no
written statements at this point.

MR. HARMCN: You would have won that

wager, your Henmor. The only written statement --

iz better.

The only written statement is the one
that counsel has, which was taken by Trooper Bally in
the Hawthorne area. I have conducted a conference, a
prehearing conference with the defendant, witnesg, Mr.
Hall, but that was not recorded. We did not depart
from our usual practice in pretrialing witnesges.

Your Honor, the entire terma of the plea

agreement are set forth in the documents we just

filed. We wanted to make sure that the defense would

have thoga available haefore thev beg'

2R YR LIIVET AVRianiT Ol 0UlC LAany

cross-examination. It'a not complicated.

So in the best scenarioc of the State, L

MARCIA J. LEQONARD, CCR NC. 204, RPR
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would urge that we proceed with the complete
preliminary hearing.

If the Court is inclined,

however, to give counsel additicnal time for Mr. Hall,
I would certainly urge the Court to let us put on the

remainder of the hearing.

THE COURT: Well, I think that would be
my ruling is to start the preliminary hearing. If
after the State has rested their case in chief, then

i1f you feel like you need a continuance, you can make

a motien then and J will decide. I will continue your

motion, but we’'re going to proceed to preliminary
hearing.
MR. LaPQRTA: That'’'s fine, vour Honor.
THE COURT: 8¢ we can transport him. It
will take about five minutes. I have a long distance

call to make. It will be five minutes to get him up

here, and I will be right back.
{Recess.)
THE COURT: Back in sessicn. 3$S6F7190B,
or A, State of Nevada versus Marlo Thomas.
State’s ready?
MR. HARMON: Yes, your Honor.
THE COURT: Call vour first witness.

MARCIA J. LEONARD, CCR NO. 204, RPR
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MR. HARMON: Robert Jcrdan.

THE COURT: Remaining witnesseg in this
matter will pleage wait in the hall. Do not discuss
your testimony amongst yourselves. You'll be called
in the order that Mr. Harmon will come get you.

MR. HARMON: Perhaps you should repeat
that again. Any witnesses who are subpoenaed must now
leave the courtroom.

THE COURT: All witnesses subpoanaed in
the Thomas and the Hall matter will please wait in the

hall

THE CLERK: Do vou solemnly swear the
testimony which you are about to give shall be the
truth, the whole truth and nothing but the truth, so
help you God?

THE WITNESS: I do.

THE CLERK: Please state your full name
and apell your full name for the record.

THE WITNESS: Dr. Robert Jordan,

J-0-R-D-A-N.

RCBERT JORDAN, M.D.,

1, =L tLlled a8

g been first duly sworn, tegtified as follows:

MARCIA J. LEONARD, CCR NO. 204, RPR
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DIRECT EXAMINATION
BY MR. HARMON:

Q Pr, Jordan, what 1les your business or
profession?

A I‘m a physician specializing in forensic
patholcgy.

Q Are you an assistant medical examiner in
Clark County, State of Nevada?

A Yep.

MR, HARMON: Your Honor and counsel, for
the purpose of this hearing, will the defense
etipulate that Dr. Jerdan 12 a physician apeeializing
in foreneic pathology?

MR. LaPORTA: Yes, your Honor. The
defenae will stipulate to that.

THE COURT: Okay.

BY MR. HARMON:

0] Dr. Jordan, I want to direct vyour
attention to April the 15th, 1986. On that date were
vou present and involved in tEwo autopsy examinations?

A Yes.

Q Where did they occur?

A At the office of the coroner, Medical
Examiner of Clark County.

Q Were the persons upon whom the

MARCIA J. LECQNAED, CCR NC. 204, RPR
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B8
examinations were performed identified to you as Carl
Dixon and Matthew Gianakes?

A Yes.

Q When did the examinations hegin?

A The examination on Carl Dixon began at
1530, which is 32:30 in the afternoon. The examination
of Matthew Gianakes began at 1700, which is
approximately 4:00 o'clock.

Q Were any law enforcement personnel
present during the examinations performed on Carl
Dixon and Matthew Gianakes?

A Yag

o What law enforcement?

A Detectives Manning, Messinar, and crime
scene analyst Petersocn.

Q Regarding the autopsy on Carl Dixon,
which began at 3:30 p.m. on April the 15th, 1996, did
you personally perform the autcpsy?

A No, sir.

o] Whao did?

A Dr. S8heldon Green.

Q Is Dr. Sheldon Green the chief medical
examiner in Clark County?

A Yes.

Q Were vou present throughout the autopey

MARCIA J. LEONARD, CCR NO. 204, RPR
- — ... .Bage: 78 N e e
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examination performed upon Carl Dixon?
A I was.
Q Did you witness and participate in the
findings in connection with that autopsy?
A Yes,
MR. HARMON:

Your Honor, may we have the

Court s indulgence?

THE COURT: Yes.
MR. HARMON: May I appreoach the witneas,
Judge?
THE COURT: Yes.
BY MR. HARMON
Q Dr. Jordan, I‘m showing you a seriesg of
photographs. They have been marked as Proposed

Exhibits % through 16. W#Will you go through the

pictures, and after having done so, will you tell us

if you recognize the person depicted?
A State’a Exhibits 5 through 16 are

photographs of the decedent, Carl Dixon, whosge autopsy

I attended and participated in on July -- correction,

en April 15th, and assigned our session number 261627,

Q Dr. Jordan, are the pheotographs, Proposed

=]

&
e 4

~he appearance and condition

(1>}
m
Id
(nd
]
(a3
[
o]
=]
2]
Q
h
n )

b

Carl Dixon as you witnesged on April the 15th, 1%967

MARCIA J. LEOKARD, CCR NO. 204, RPR
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A They are.
MR. HARMON: Your Honor, the State offers
Proposed Exhibits 5 through 16.
MR. LaPORTA: No objection, your Honor.

THE COQURT: They will be admitted.

{8tate‘rs Bxhibits 5 through 16
admitted into evidence.)

BY MR. HARMON:

Q Dr. Jordan, was an external exawmination
performed upon the victiwm portrayed in BExhibit &
through 14672

a Yes.

Q Did that include weighing and measuring
the bh¢dy?

A It did.

Q What was determined in that regard?

A Carl Dixon was 65 incheg in length and he

weighed 210 pounds.
Q When you say &9 inches, does that

tranglate into five feet nine inches?

A Yes, sir.
0 Racarading the ramainder of ths sxtsrnal
e Xegarqing tae remalinfel o1 Las oxtLariaas

examination, what were the significant findings?

A There were no signs of natural disease.

MARCIA J. LEONARD, CCR NO. 204, RPR
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The decedent had suffered numerous stab wounde to hisg

body, which appeared to he concentrated on the left

gide of the anterior chest and abdomen. There were a

total of 15 stab wounds from the plane of the shoulder

to the hip, which ranged in size from very superficial

puncture or stab wounds to ones which measured three

inches in length. We could not tell at the time

whether -- how many or all of them penetrated inte the
chest or abdomen.

In addition, there were three stab wounds

wa call
_____ we call unadg

predominantly on the left

the right hand. These were -- all of the wounds were

randomly oriented. They were hoth vertical or

herizontal or a combination and many of which
obviocously went intc the body cavities.

Q Dr. wag an internal examination

Jordan,
also performed on the body of Carl Dixon?

A Yes.

the

Q What was the nature of that phase of

autopsy and the significant finding?

A

penetrated the thorax -- excuse me, into the lungs ae

MARCIA J. LEONARD, CCR NC. 204, RPR
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well as the heart and major vessels. Two ¢f the
wounds to the lower part of the body penetrated the
abdominal cavity and severed some of the loops of the
small bowel. The stab wounds to the extremities were
superficially dissected and did nct appear to
traumatize any major vessels Qr nerves.

8] As a result of both the external and
internal examinations performed on Carl Dixcn, was an
opinion formed regarding the cause of death of the

victim depicted in Exhibits 5 through 16°?

ot

=

t
.
.

o

In the opinion of yourself and Dr. Green,

was death ag a result of natural causgse or disease

proceas?

A No.

G Was every vital organ cf the decedent
examined?

A Yes.

Q Was an opinion formed regarding whether

this was an accidental death?

- Yes.
o} What is your opinien?
A That it was not accidental.

12
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Q
of death?
A
homicide.

Q

A

another.

contemporanecusly --

A

In your opinien,

No,

What is your opinion regarding the manner

That Carl Dixon died as a result of a

What is your definition of homicide?

sir.

wag it gelf-inflicted?

The killing of one human being by

have an opinion as toc whether the

[
Ldldd

Aegrrihed ~An-
A ASS LA wAED

What do you mean they

In the same time frame.

and at different time intervals.

diffieult to say how long a time,

It would be

inflicted within the same time frame.

Q

infliction of the contemporaneous stab wounds would

In your opinion,

how guickly after the

the victim have lost consciousness?

-

i

Fairily
=z L

the great vessels,

woundg to
wounds to

pulmonary aorta and heart would

produce fairly rapid insanguination.

Not separately

but they wers

13

=T
il
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Q Do you have an opinion how gquickly death
would have occurred?

A There is no sBcientific evidence which
helps us in determining how long it takes for an
individual traumatized in this way tec die. Estimates
vary anywhere from 20 seconds to a minute, depending
on where the blocod is coming from and what cavities it
involves.

Q Twenty sSeconds to a minute after the stab

wounds were inflicted?

b
H
[11]
w
w
',.4\
H}

vou observed to the body of Carl Dixon?

A Yes, gir.
Q What is your opinion?
A Probably a single-edged weapon, gquite

gharp and pointed.

Q Consistent with 2 knife?
A Yes.
Q Dr. Jordan, when did the autopey

examinatiocn begin upon the second wvictim, Matthew

Al o les
Jirallianco!

A At 1700 on the aame date, April 15th.

Q That would be 5:00 o'clock p.m.?

14

MARCIA J. LEONARD, CCR NO. 204, RPR

Page: 84

FA)

SIDCO0111

AA5045



[
N

[

1=
[#%]

15

16

17

i8

19

20

& -
v v

15

A Yes, sir.

Q Did you personally perform the autopsy
examination upon Matthew Gianakes?

A I did.

Q Was there an external examination?

A Yes, sir.

Q In connection with that phase of the
autopsy, was Mr. Gianakes weighed and measured?

A Yes, sir.

Q What were your findings?

A Measured five feet one inch in height.
Weighed a 192 pounds.

Q Wae his body examined for evidence of
injury?

A Yes, sir.

Q What were your significant findings?

F- Matthew Gianakes had received extensive
medical and surgical intervention. The surgeons had
performed a median gtenctomy, which is an inciaion of
the chesat, anterior chest, from the level of the
collarbone to where the ribs flare out.

In addition, they had done a left
thoracotomy, which iz an incision on the left side of
the chest to examine the lungs and heart. And in
addition, he had a stab wound to the left chest, which

MARCIA J. LEONARD, CCR NO. 204, RER
Page: 85
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was not surgically produced. As well as a stab wound
to the left hack.

MR. HARMON: May I approach the witness
again, your Honor?

THE COURT: Yes.
BY MR. HARMON:

4] Dr., Jordan, I'm showing you Froposed
Exhibits 17 through 20. Will you look at those
photographs and then tell us 1f these are pictures
taken of the decedent, Matthew Gianakes, upon whom you

e - P ety - e
(™

- I
PELLOINEW all au

2 - -~ R oamam s ] i+ = 154+
CGEDY CAaqlillidedill Vil Aprddld LIS Louil,

A Exhibita 20, 17, 18
photographs of the decedent, Matthew Gianakea, upon
whom I performed an autopsy and assigned cur sesgion
number 961626.

Q Do the photegraphs in that series truly
and accurately portray his appearanc¢e and condition at
the time of your autopsy?

A They do.

MR. HARMON: Your Honor, the State offers
Proposed Bxhibita 17 through 20.

1R .o
CLSO K11

DORTA - in ~h
20 H "o OD

[ ]

H
b
J
k

]

HE CQURT: Thev will be admittred.

=

MR. HARMON: Thank vyou.

lé
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{State‘s Exhibits 17 through 20

admitted into

BY MR. HARMON:

Q Dr. Jordan,

evidence.}

did you also perform an

internal examination upon victim Gianakes who was

depicted in Exhibits 17 through 207

A Yes.

Q Describe the nature of that examination

and any significant findinas?
A Examination of the

PraPap. B VS T PP R S
WOUULIU Ly Lyie reli

the hemarrhaoe
Che nemorrhage

lefit back penetrated the left lung,

sutured.
wound,

created by the surgeons.

chest revealed that

which wasa also

Other than the trauma created by the stab

the only significant findings was the trauma

G As a regult of both the external and

internal examinations performed during your autopsy,

did you form an opinion regarding the cause of death

of Matthew Gianakes?

A Yea, 2ir.

"

1
(o

0 wh
54 i

e
@
H

A That

=

at

ot

=

£

wounds to the chest and the back.

17
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Q Do you have an opinion as to whether

death was the result of any natural cause or disease

process?
A It was not.
Q Did you examine each wvital organ in the

body of Mr. Gianakes?

A Yes.

0 In your opinien, was it an accidental
death?

A No, aeir.

~ Toasr wpmas -— maem S mwow s . - - mam Tl E _avmET 2 ot AT

L) 411 _YUI_IJ. U!._JJ. 1l il , wam e b [~ =3 SN AL L L LEWU

A AT~ o i ad

i L‘!U' |- N

0 What ig vour opinion regarding the manner

- el e =4 =

of death of Matthew Gianakes?

A My opinion is Matthew Gianakes died as a
result of a homicide.

Q Do you have an opinien about whether the
atab wounds to his chest and hia back were
contemporaneous?

A Yes, sir, I think that they were.

Q Do you have any opinion as to how gquickly
Mr. Gianakes would have lost c¢onsciousness?

A Hig su
accurately by t

vvvvvvvvvv by

Without medical intervention, a wocund to the left

18
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ventricle of the heart could be fatal within 45
seconds.

Q Do you have an opinion am to how guickly
he would have died after the wounds were inflicted?

A The uwnusual thing about stab wounds to
this locaticon, the left vemntricle of the heart and the
lung, is that the bleeding is internal rather than
bleeding out through a large defect. Or the lining of
the lung closes off so that most of the blood is
hot outside,

ineide, and many timeg these individuals

markd rlarxly witkth mEalk iAo e kla 1 oFE cromband 1o
MArLLdiLwialr Ly Wilbkll DLAL} WWLLIIWSD LW Vile LTl VYEliwEL L1 T,
whiag ig ouitae thisk are cdamahle of fajrly nrolonoed
wilicCh 18 gulie LHNICXK, are <apan.la ol Lalrly proelongedc

Without medical attention, I would say
that he c¢ould not have sgurvived for more than five,

ten minutes.

Q
the type of
stab wounds

A

the body of

Doctor, d4id you form an cpinion regarding
ingtrument that was used in inflicting the
that you have described?

Yes, sir.
What is your opinion?

A single-bladed -- a single-edged blade,

mrobablsr a2 kn
= & oAl

ifa
uuuuuu Y 11tfe,

Were the stab wounds that you observed to

Mr. Gianakes consistent with multiple gtab

MARCIA J. LEONARD, CCR NG.
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wounds that you observed to the body of Carl Dixon?
A Yea, sir.
Q In your opinion, ceould it hawve been the
same instrumsnt, most probably a knife?
A Yes, Bir.
MR, HARMON: Thank you. That concludes
direct, your Honor.
THE COURT: Thank you. C(ross.
MR. LaPORTA: Thank you.
CROSS-EXAMINATION
BY MrR. LaPORTA
Q Dr. Jordan, in your -- you did testify
that you did an external examination as to victim
Dixon. And during that external examination, you
noted a number of stab wounds, defensive and
otherwise., During that external examination, did you
notice on the victim Dixon any abrasions, contusions,
anything of that nature cutside of the stab wounds?
A No, sir.
18) You didn’t notice no abrasions or
contugions to bthe facial head area, scalp area?
A Mo, not that I recall.
Q To the torso area?
A No, sir.
MARCIA J. LEONARD, {QCR NO. 204, RPR
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Q To any of the appendages?

A The diagnostic protccol prepared by Dr.
Green does not list any of that type of trauma in the
examination on the external.

O And you didn’'t personally witness that?

A I looked at the remains,
anything obviocus.

Q As to victim Gianakes,

yvou did the

external examinaticon on that victim?

A Yes, smir.

Q That’'s what you tegtified to Cutside o
the stab wounda that you cbhgerved externally, did you
notice ag to that wvictim as to whether or nct there

were any abrasions or contugions to the face or scalp
or head area of the wvictim?

A None that I recall, sir.
Q Do vou recall if there were any to the
the

torso area, contusione cor abrasione to the torso,

chest and abdominal area?
A No, sir.
Q To the back?
A No
Q To any of the appendages?
A No, s8ir.
0 Aag to victim Gianakes, it’s your

21

and I didn’'t see

RER
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testimony during direct there were no defensive
wounds?

A That ia correct.

Q In your external examination c¢r internal
examination for that matter, was there any evidence of
a atruggle?

A None that I could determine.

Q In your examination of victim Dixon, you
noted that there were numerous stab wounds, some of

which penetrated inteo the chest and abdominal area.

PP o - oo - L 71 _ Jra— e — N U R R — [ A P,
Were ¥Oou dple LU 1LOIm d4dfl Oplillovil d8 L0 -- YOUu were
AT o km Famsimn mwm el aad o e blad s e o R e . e |
L= LR LULIL Al WPl LAl LB J A 5 = LiitL D ap =3 [~ 8 IHJ.C‘_!:LLBE:U
aharrm inatrriment caongiatoent with a nife

EnaYp instrument ooNE1g8Tent wWwitnhh a Anire.

Do you have an opinicn as te the possible
length of this knife in terms of the bladev
a In my opinion, the weapon would hawve to
have 2 blade at least three inches long and posaibly
longer. I don't believe it was a penknife. It was a
weapon larger than that.
Q When you say a penknife, you mean that

knife that’'s foldable?

A A little pocketknife.

fa) A TA+Ela wmamlemdlrema £a2

ot Fx) B A e HU\—I\QLI\ALJ.J.“-

A Yag, mir.

o] Aa to victim Gianakes, you alsc did the
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external -- well, you did the external and internal

examination there and observed two stab wounds stating

during direct teatimony that the wounds were inflicted

by a single-edged instrument consistent with a Rnife,
Do you have an opinion as to how long the

blade on that knife possibly was?

A At least three inchee and probably
larger.
Q Not a penknife once again?
A That is ecorrect.
MR. LaPORTA: I have no further
guestions, ycour Honor.
THE CQURT: Anvthing further by the
State?

MR. HARMON: Nc redirect, vour Honor.

THE WITNESS: Mr. Harmon, may I correct

the record on one measurement here I made.

MRE. HARMON: May he, Judge?
THE COURT: Well, you see, Mr. Harymon.
Never mind. Yes, please.

THE WITNESS: I listed the height of

Matthew Gianakes wag 71 inc¢hes and translated falsely

to five feet one inch. It igs not five feet one inch.
It ia five feet eleven inches.
THE COURT: Thank you, Doctor.

23
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May the doctor be excused by both
partiea?

MR. HARMON: Yes, your Honor.

THE CQURT: Mr, LaPorta, way the doctor
be excused?

MR. LaPORTA: Yes, sir.

THE COURT: Call youxr next witness,
please.

MR. HARMON: Steven Hemmes.

THE CLERK: Do you sclemnly swear the
testimeny which you are about to give ghall be the
truth, the whole truth and nothing but the truth, so
help vou God?

THE WITNESS: I do.

THE CLERK: Please state your full name
and =pell your full name for the record.

THE WITNESS: Steven Hemmes, H-E-M-M-E-S5.

STEVEN HEMMES,
having been first duly sworn, testified as follows:
RIRECT EXAMINATION

BY MR. HARMON:

Q Mr. Hewmes, how o¢ld are you, sir?

a Twenty-twe.
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commuRnity?

A

LOR A ¢
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business?
A
Q

A

Q

-
25
Did you say 227
Yesq.
Do vou live in the Las Vegas area?

Yea, 1 do,

How long have you lived in this

Twenty years.
Are you employed?
Yes, I am.

With what business do you work?

Yes, I am.

Did you previcusly work with tRat

Yes.
How long did you work with the Lone Star?
For about twe, two-and-a-half months.

I want te direct your attention teo a

Monday morning, April the 15th, 1%%6. oOn that date,

were you employed at the Lone Star Restaurant?

a

0

A

VYeag T was=
i€8, 1 wag.

What were the nature of vour duties?

I was dishwasher and a prep cock and the
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gaute cook as well.

Q what was the location of the Lone Star
Regtaurant or Steakhouse that you worked at on April
the 15th, 19967

A 3131 North Rainbow.

O Is that at the intersecticon of Cheyenne
Avenue and Rainbow Boulevard?

A Yes, it is,

Q Is that location in Las Vegas, Clark
County, Nevada?

A Yes, it is

o What time 4did vou arrive at the Lone Star
Restaurant that Monday morning, April the 15th?

A 7:50 a.m

Q Wwhat wag your reasgon for arriving that
early?

A I was trying to get there 80 I can go
home. I was wearing sandals, 30 I just tried to get
the day off.

O When you arrived at 7:50 a.m., did you go
into the restaurant?

A Yeg, 1 did.

Q Did you gontact a manager who was there?

F- Yes, 1 did

Q Which manager did you speak with?

MARCIA J. LEONARD, CCR NO. 204, RPR
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A Vince.

9] What’'s Vince's last name?

A I'm not sure. I didn't pay attention.

Q You know him as Vince?

A Yes.

Q As a result of the conversation with the
manager who was on duty, Vince, did you have occasion
to leave the restaurant?

-y Yes, I did.

Q Why were you leaving?

)- To go howe and change shoes

& Were you going to get the day off or did
you have to come back?

A No, I had to come back.

Q But you did need to change intoc some
other shoes besides the sgandals?

A Yes, I did.

Q About what time did you leave the Lone
Star?

A About 7:55.

Q 80 you had been there about five minutea?

A Yes.

Q What door did you take when vou left?

A I took the pnorcth deoor.

Q Wasa that a rear door?
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Q

the only person leaving the ingide of the business at

that time?

A

c

the cutside?

A Yes, I did.

Q Degcribe what happened.

A I was -- Vince gent me home. I came
o T P P o S, | T i SR PR T A ) T RN —
Wl L J.ug U L LNne pack CUOJdL, alll Lilliaw (=3 WILITTLL L Lall
dvibes Mawm] e a2emcd oo sallasw Fraaoand Fhat saas wa = Tnd m
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Q You gaid that’s when you ran into Marle
and his other friend who was with him. Did you know

Marlo pricr to this?

A

Q

o B 4

 »)

Boulevard?

28
Yes, it is.

When you left by the rear dcor, were you

Yes, I was.

As you left, did you encounter persons on

Yes, 1 did.

How is it that you knew Marlo?
I had worked with him one time.
You had worked with him what?
Cne time.

One time whera?

At Lone Star.

Ar =4
Lk L

Yes.
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Q To your knowledge, did Marlo work for a
short period of time at the Lone Star Steakhouse?

A Yes.

Q Will you point £o the person you have

referred to as Marlo if you see that individual in the

courtroom?

A Right there.

Q Describe some article of elothing he’'s
wearing?

A He is wearing CCDC outfit right there

defendant, Marlo Thomas?
THE COURT: It will,
MR. HARMON: Thank you.
BY MR. HARMON:
(&) How sure are you that one of the twe
people you maw at about 7:55 a.m. on April the 15th,
13956, when you left a rear docr of the Lone Star

Steakhouse waszs the defendant, Mr. Thomas?

A I‘m very pogitive. A hundred percent.
s WA vwrmis samm +hHaa moyronn wha woo wisla Mas
L4 LACANA FA A L=y ¥ Y A e | S = ™Lillivs Ll & & brdhd LY ]

A No, I have not.
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Q Are you able to describe that person?

A I can describe him now.

Q Descyribe him, please.

A He’'a plack male, skinny. Has more like a
round sort of haircut and brown eyes. That’'g it.

Q I didn‘t catch the last thing that you
said.

A Brown eyes.

Q Do you have an estimate regarding his
height?

2 I would say he’s between five eight and
gix foot.

s) What about the age? Do you have an
egstimate of the age of the person who was with Mr.
Thomag?

A Maybe between 14 and 16.

Q Did you have any conversation with either
of these perzons when you came ocut the back deor of
the restaurant?

A Yes, I did.

Q Describe the convergation which cccurred.

A 1 had not seen Marlo for some time. I
agked him what he had been up to, what’s he deoing now.
And he just said he was there -- I asked him what he
was doing here. He gaid he was there trying to get

)
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his old job back. He asked who was the manager at the
time. I told him Vince was. He asked if Brian still
worked there. I told him yes, and cut the
conversation ghore,

He asked me -- I told him I had to go
home. He asked me how long I was going to be. 1 maid
about 20 minutes. He said he would be there when I
got back, and he wasn‘t.

Q Will you estimate about how long the

convergation lasted that you have just referred te?

]
]
et

eit
individual to be in possession of any type of weapon?
A No, I did not.

Q Did vou notice anything unusual about

their behavior during the perhaps seven-minute
conversation that ysu had?

A No, I did not.

Q What about the other person? Did he say
anything during the conversation?

A No.

WA

O Was vour convergation limited golesliv o
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Q

manager was who wasg on duty?

A

Q

Thomasa have any reaction to this?

F-y

Mr. Thomas,

A

had just came out of,
no, it was the west door.

walking to the north door.

wr
32

Yea.
Now, vou mentioned that he asked who the
Yes, he did.
When vou told him it was Vince, did Mr.
He called Vince a dickhead.
A dickhead?
he did.

Yes,

What happened after your conversation was

when you left, where were the defendant,
and thies other young man that he was with?
They were walking from the door that 1
the north rear door, to the --

I'wm sorry, They were

Q Sa you’re correcting ycur testimony. You
say that you went cut the west door?

A Yes, I went out the west door. And then
they came cut the -- they were cut the weegt doeor and
then they went around to the north door.

Q Did you see them walking in that
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direction as you left?

A Yes.

Q §till in the rear area of the Lone Star
Steakhouse?

a Yes. é

Q When you left, did you know whether any :
other employees were at the busginess besides Vince,
the manager?

A Yes. Me and Vince had let Matt in.

4] What is Matt’s last name?

A Gianakes

8] 80 you personally saw Matt Gianakes come
into the business that morning?

A Yes

c Do you know if anyone else wag there?

B I didn't see anybody.

Q Did you know Carl Dixon?

A Yea, I do.

Q But you didn*t see Carl Dixon that
morning?

A N, I didn‘t.

o How long were you gone once you left the
business to change shosa?

A I wae gone from 8:00 o’'clack a.m. to 8:20
p.m. -- a.m. Excuse me.
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Q You said from 8:00 o’'clock a.m. until
when?
A 8:20 a.m.
Q S0 you're saying that you =aid that you

would be gone 20 minutes and that's about how long

that you were gone?

A {Witness nods head.)

Q You have to answer out loud.

A Yes. Sorry.

Q Did you have a wristwatch or some

A No, I did net
Q How do you know it was about 20 minutes?
A It takes about eight minutes to get to

Lone Stayr to wmy house, and then figure about the other
to just to run down there and grab -- other four to
run down there and grabk my shoes.

Q Is 8:00 to 8:20 a.m. exact or is that

your best egtimate?

A That’s my best estimate.
Q What happened when you got back?
A I arrived to a police officer helding &

O Where did that occur in relation to the

Lone Star?
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A T¢ the same door that I had came ocut, the

weat door. The west rear door that I met Marlo at.

Q You mean you were trying to go in?

A Yeah.

Q Were the doors locked?

A Yen, they werem,.

g How did you get in originally when you
got there --

A I rang the dcorbell.

Q -- about ten minutes to eight?

A I rang the doorbsll

Q Had you rung the doorbell when you were

a No, I didn‘t have a chance.

Q Did you later learn that there had been
violent crimes committed at the Lone Star Steakhouse?

A Yes, I did.

Q I take it from your testimony you didn’'t

witness any criminal conduct which oecurred that

morning?
A No, I did not.
Q Did you see your former co-worker, Marlo

anvwhere in the area putside of the ragtaurant
when you came back at about 8:20 a.m.?

A No, I did not.
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o] How long did vou remain at the scene?
A I remained there until maybe about 12:30,

my best estimate.

Q Did vou ever have a chance to go ingide?
A No.
Q From perhaps 8:20 until 12:30 in the

afternoon, did you ever see Marlo Thomas?
A Bo, I did not.
Q Is 1t correct that he had told you that

he would be there when you got back?

A Yes

Q To the best of your knowledge, was he
atill there

A No, he was not.

Q Did you ever gee this young fellow that

Mr. Thomas wae with during the perhaps four hours that
yvou remained outszide of the Lone Star?
-y Ko, I did not.
MR. HARMON: Thank yvou. That concludes
direct, your Honor.
THE COURT: Croas.

MR. LaPORTA: Thank you.

36
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Q
mezrning when
A
Q
morning?
A

That waa it.

10

wrong, if yo
pleasant day
A

matter how i

- B o - A o]

o]

CROSS-EXAMINATION

TA:

Mr. Hemmes, you were wearing sandals that
yvou arrived to work; ias that neot correct?
That is correct.

Can you describe the weather that

It was sunny. There was a slight breeze.
Temperature?

T Ammd = Leeoas T rr=moem v m laseasaay T

L ALl A Pliliw . i wao A LE (=3 LAl d du ¥ 4

u were wearing sandals, then it was a
. It wasn’t cold?
Well, no, because I wear sandals no
£t is. I just wear gocks with them.
Were you wearing a coat?
No, I was not.
What were you wearing on your upper body?
I was wearing my Lone Star shirt.

Which iz what, a t-shirt?

Yeg itfeg a t-ghirt
Yreg, 1t's a t-shirc.

Colored shirt?

It’s a t-ghirt.

37
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Q It’s a t-shirt. When you greeted -- when
you first saw Mr. Thomas and the second individual,
what were they wearing?

A Marleo was wearing a black shirt, white
shorts, white sockes with black shoes.

Q The shirt, was it a t-shirt or colored?

A T-aghirt.

Q Was the clothing tight fitting?

A No.

Q You said during your direct you didn‘t
personally see any weapons cn any of the -- the two
individuals that you graseted Mr. Thomas and the
second individual; is that net correct?

A That’'a correct.

Q Isn't it true that during yocur
seven-minute conversation with Mr. Thomas that he told
you that he was there to see if he could get his old
job back?

A Yes, that is true.

Q I'm sorry, what was that? Your answer to
that gquestion is yes?

A Yes, that is true,

Q How long -- I'm speaking specifically
about the time on the job -- how long had you known
Mr . Thomas?
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one day.

Q

A

have came in on wmy ghift.
when he was getting off of his shift.
what’s up tc each other then.

he got fired.

remainad

W

L

worked with him that one day,

contact with him that one day?

A

Q

b

jobs, is

3
-
39
Well,

Like I said, I had worked with him
Juat one day?

Juat one day I have worked with him. I

1 used to work the nights
8¢ we would say
And next thing I know

I =2till knew who he was, but I never
in contact with him.

So you didn't know Mr. Thomas before that

and you had very little
¥Yea, that's correct,
Okay. What wasg hisg dutiesg?
He was a dishwasher, daytime DMO,
What were your dutiee that day?
That day I was the expo.

What is that?

That’'s where the person sends the food
a waindrnw 4 F iF7a soanbrad mrarar]ag
e window if it'a coocked properly.
And the two job clasgifications, the two

there much room for interaction hetween the
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two?

A No, not unless I'm actually running
dishes that we meseged up on deown to him to wagh.

Q Did you do that that day that you worked
with him?

A ! had went and talked to him in our slow
pericod. Whenever we were getting busy, I never went
and had contact with him.

Q Your conversation the morning that vou
met him, the morning of the incident, laated,
according to your direct testimony, seven minutes?

A Correact

Q How long had you known the vickim, Dixon,
in this particular case?

A I have known him for maybe about two
weeks before the incident occcurred.

Q Can you deacribe the circumstances that
you first met Mr. Dixon?

A Yes. It’'s when I first switched over to
the daytime DMO.

Q 8o you had no prior relationsghip with Mr.
Dixon before that day on the job?

A That’s correct.

Q And you worked with him for about two
weeksg?
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A Yes.

Q Can you describe your relationship with
Mzr. Dixon?

y:y We had -- me, him and Matthew had a --

Q I'm just asking about Mr. Dixon.

A Well, this is concerning all of us
because it was all our plans. We had planned on going
over to the Salsa every time --

Q What I'm asking you 1is, can you describe
your relationaship, was it friendly?

A Yeah, it waa fun.

o) Did you socialize with him?

A Yes, we did.

Q and this began after that firat day that
you met him on the job?

A Yeah .

Q How about Mr. Gianakes, your relaticnship
with him was?

A Fine. Friendly. Tectally fine.

o} Good friends?

A Yes.

Q You socialized with him?

p:Y Yes. -

Q And can vou describe the circumsatances
that you firast met Mr. Gianakes?
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A The same way as I did Carl.

Q On the jeb?

A On the job.

Q And about how long had you known Mr.
Gianakes?

A I had known Matt for about a week longer.

Q That would be three weeks?

A Yes.

Q 8¢ your relaticenship with Mr. Gianakes
extended beyond the job?

A Yes

Q And you socialized with him?

A Yes, we gdid.

s} During that time, had you ever witnessed
that individual -- did you ever witness any viclent
tendencies on his behalf?

A No, ncne.

(o] Was he a hothead?

A No.

Q Did you ever have words with him?

A No.

Q Was he present and working the day that
Mr. Thomas was werking, that one day that you had
worked with My. Thoma=?

A I donn't know.
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1 0 You don't recall?
2 A I don't recall.
3 Q Had he ever expressed to you any hatred
4 or animoaity towards Mr. Thomas?
5 A No.
6 Q Did you know him as socializing with Mf.
7 Thomas?
8 A No, I did not. I didn‘t even know that
-] he knew him.
10 Q Now, as to the second individual in this
11 case, Mr. Dixon, vou had a friendly relationship with
12 him and you socialized with him?
13 A Yes
14 Q During that relationship, had you ever
15 personally witnessed a temper?
re . No.
17 Q No viclent acts?
18 A No.
19 o] Was he a hothead in your opinion?
20 A No.
21 Q The day that you had worked, the one day
22 that you had worked with Mr. Thomas, was Mr. Dixon at
23 work that day?
24 A I can’t recall that one either.
25 Q If you have any perscnal knowledge of
j
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this, I would ask you to anawer it, and 1 don’t want
you to speculate.
Did Mr. Thomas and Mr. Dixon have a
relationship outside of the restaurant?
F-\ I have known that they knew each other.
I was aware of that.
Q 8o Mr. Dixon and Mr. Thomas did know each
other from scmewheres other than the restaurant to the

best ©of your knowledge?

A Yes, to my knowledge.

~ MramTar 2 £ apmus T vy e | b - m s —— -~

9] Uil Lo YOou oW, 4Qafna =L ask ocu not to
gpeculate, do you knew Erom where they knew each

A No, I don’'t know.

Q Did you know for a fact as tg whether or
noet they socialized?

A Yes, I got to say yes.
Q So it's your testimony that Mr. Dixon and
Mr. Thomasg did know each other from places other than
the work site and did have a relationship that

extended beyond the workplace?

A To the best of my knowledge,

14
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MR. LaPORTA: Court's indulgence.

Your Honor, I have no further guestions

of this witnesas.

State?

teatimony
cegnimony

truth,

help you God?

the whole truth and nothing but the truth,

THE COURT: Anything further by the
MR. HARMON: No redirect, your Honor.
THE COURT: He may be excused?

MR. HARMON: Yes.

MR. LaPORTA: Yes.

THE COURT: Call your next witness.
MR. HARMON: Vincent C&ddo.

THE CLERK: Do you sclemnly swaar ths
ch you are about to give zhall ke the

20

THE WITNESS: Yes, ma'am.

THE CLERK: Please state your full name

and spell your full name for the record.

having been first duly sworn,

1117

THE WITNESS: Vincent 0ddo, ©-D-D-0.
VINCENT ODDO,

testified as followa:

45
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46
DIRECT EXAMINATION
BY MR. HARMON:

Q Mr. (0ddo, how o0ld are you?

A Twenty-seven.

Q Do you live in the Las Vegas area?

A Yez.

Q How long have you lived in this
community?

A Twe-and-a-half years.

Q Are you employed?

A Yas.

Q Where do you work?

A Lone Star Steakhouse.

Q How long have you been employed at the
Lone Star Steakhouse?

A Since January of ‘96,

Q I want to direct your attention to April
the 15th, 199s6. 0On that date were you also employed
at the Lone Star Steakhouse?

A Yes.

Q At which restaurant, airz

A 3131 North Rainbow.

Q Don’t gpeak too guickly The court
reporter has to take everything down Is that
understood, Mr. Dddo?

MARCIA J. LEQONARD, CCR NO. 204, RPR
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A Yes.

Q You gsaid 3131 North Rainbow?

A Correct.

Q That is in Las Vegas, Nevada?

A Right on -- it’s on the corner of
Cheyenne and Rainbow.

Q At what time did ycu report to the
business on April the 15th?

A About 7:00, 7:15.

Q You said 7:00 te 7:15.

A Correct.

Q Ia that in the morning?

A Corzrect

Q When were the buasiness hours? That is
when was the Lone Star open to the public that day?

A We open up at 11:00, and we cloge at
10:00 at night.

Q 11:0¢ a.m. until 10:00 p.m.?

A Correct.

Q 8¢ how did it happen that you had to get
there at 7:00 or 7:15 in the morning?

A I'm a kitchen manager and I arrive right
about 7:00 c’clock every morning It wae a Mcnday
morning so 7:00 o’glock ie about the normal time that
I arrive at work.

MARCIA J. LEONARD, CCR NO. 204, RFR
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Q What types of things had to be
accomplished at the Lone Star before it opens for
buainess at 11:00 a.m.?

A I need to perform my responsibilities
when my employees arrive around 8:00 o’clock, and we
prepare the focod for daytime and nighttime for the
operation of the regtaurant.

Q When you got to the restaurant between
7:00 and 7:15 in the morning,

were any other persons

there?

b+

o
w
H
ot
@
L3}

alao get there?

i

A At arcund 8:00 o‘clock.
Q Wwhat other employees?
A Carl Dixon and Matt Gianakes and Steve

Hemmes, I believe his last name isg, how you pronounce

it.

48

Q When
some conversation
B Yeah.
I had t¢o gend him

o warlk with Flin-
Lo worX vwilicn .llp

Q Flip-

A Sandals,

Mr. Hemmeg arrived, did you have
with him?

He showed up with flip-flops, and
home because it wasn’'t proper attire
sandals?

flope means what,

correct.

MARCIA J.
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Q S0 you have indicated that you sent him
home?
A Yes.
Q For what purpose?
A Not having the proper attire for working

conditions.

Q Was he supposed ts come back?

A Yes.

Q What did you send him home teo do
specifically?

a To change his shoes and then come back to

Q Do veu h
time i1t would have been when you sent Mr. Hemmes home
to change shoes?

A Right about 8:00 o’'clock. Anywhere give
or take five or ten minutes, about five of eight, 8:00
e'clock.

Q Once Mr. Hemmeg left to go home, besides
voursgelf, how many other persons were at the Lone Star
Steakhouse?

A My two employees, Carl Dixon and Matt

< Do yvou know what they were deoing at about

8:00 o’'clock in the morning?

MARCIA J. LEONARD, CCR NO. 204, RPR
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A Well, they do their own routine. They
cloek in and they got their aprons and stuff on, and
they look at the prep ligt and they do their normal
routine. They don’t need much direction. They were
good employees. So they just do the normal routine.

I don‘t know exactly specifically what
they were doing, but juat their ncrmal business as far
ag taking care of business.

Q You =said that you were the kitchen
manager. 1 take it that you were their immediate
supervisor?

A Correct.

Q When vou apeak of them doing their normal
duties after getting their aprons on and getting
asquared away, where inside the restaurant would they
rerform their normal duties?

A In the back half of the restaurant called
our prep area. It’'s back by the cooler and back by
the back door.

Q Where is that from the men’s restroom?

A From the men’s restroom?

Q YTes. I'm sorry, regtrocm?

A It’s gort of right in back of it, but
it’'s over to the left a little bir.

] What is the approximate distance as you

MARCIA J. LECONARD, CCR NO. 204, RPR
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walk between the prep area and the men’'s restroocm?

A Approximately 59

depending which way that you take.

Q Was there a ghorter route to take than 50

to 75 feet?
A No, but there is

the restroom,

Q What were you deing at about 8:00 o’clock

in the morning on Monday,

2 I was what they called trimming

1

Q Did there ccme a
the office area?

A Yeah.
fish.

that’e where I was about 8:00

o] Were you by yoursslf in the office?

A Yes.

Q Did there come a

aware that persons were -- a person or perscons were

vt Am A Rl A GEL a0
ULoiluues oL il Ul L LSO

o

but most common way ies 50 to 75 feet.

April the 15th,

- -3 = o= oml  Laaesx
AlLL 4 Wapg Latchk WYy

Right around 8:00 o’clock I order

S5o at 8:00 o‘clock I wag in the office so

-
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51

feet or so, 50, 75 feet,

several ways to get to

15967

that we have in the

o mammomtn  an m LT A e omad e e
LI NICdadL LAl

time when you went inte

c’'clock.

time when you became

[+
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0
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Q 8o you did hear someone knock?

A Yeah. As soon as someone knocked on the
dcor, that’s when I opened the door then, and then the
gentleman turned, <¢ame -- hig hand came around the
door and pointed a gun right to my face.

Q When yow heard the knock, what did you
think?

A I just thought it was your regular
employees because every day people knock con the door,
and it’s just a regular routine, normal routine to
just open the door.

Q S8¢ you described being aware that there
were two other regular employveesg on the premiges?

A Right. At that particular time, I only
knew that Carl and Matt were on duty or in the
restaurant.

Q But did you conclude that it was probably
either Carl Dixon or Matt Gianakes who had knocked?

A Yes.

Q You said that you opened the door to the
office?

. Correct.

Q aAnd at that moment, what were vou
degeribing about a gun?

A Ag soon as they knccked on the docr, I

MARCIA J. LEONARD, CCR NO. 204, RPR
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opened the door and I was on the phone, and I just saw

a4 hand c¢ome around with a gun in it, and then
obviously I kpnew it wasn’'t Matt or Carl.,

Q What happened after the hand came around
and you saw a gun?

A I hung up the phone, and I wag jugt back

in my chair. BAnd at that particular time, I don't

know -- I don‘t remember what was gaid. But my next
action was to get on my knees and go down to the pafe.

At that particular time, I didn’'t see anvhody else but

and you opened the doocr. And then you saw the hand

come around with a gun?

A Correct.
Q Where was the gun pointed?
A At my face.
Q How close was the gun to your face?
A Three or four inches.
Q Which side of your facve?
A Right in the middle of my face.
Q Shortly after that, did you see who was
holding the gun?
a Yeah
MARCIA J. LEONARD, CCR NO. 204, RPR
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Q And you're saying that first you were

unaware a second person was there?

A Correct.

Q Describe the person who you saw holding
the gun?

A Gentleman sitting right there with hie

feert crossed next to the attorney on the right.
Q Describe an article of cleothing the
individual was wearing that you have pointed at. Not

referring to then, I'm talking about this morning in

AAAAAA

to his chest.

MR. HARMON: Your Honor, may the record
show that the witnessg has identified the defendant,
Marlo Thomas?

THE COURT: It will.

MR. HARMON: Thank vyou.

BY MR. HARMON:
Q You indicate that you didn’t remember for

gure what was said?

2
o

T Aan?+
salr o I

Fa
2% ;= I

Q

E>)

L

t wag the effect upon vou when you saw

the gun peointed within four inches of your face?
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A Just eghock.

Q Did ycu become excited?

A I don‘t know. I was very shocked. I
obvioualy didn’t know what to do. I just did what he
told me to do.

Q Neoew, atter all this happened, did vyou
give a statement to the police?

A Yeg.

Q Did you attempt to fully coeoperate with

the police?

A
ExS

L
I
q
in
»
[ Eod
[

[}
=}
[
[i:]
=
[a]
™

what wag said, the next thing that you di
was go to the safe?

A Coxrect.

Q Have you ever gaid in your statement to
the police that you were told by the person with the
gun give me all your money?

A Again, it was at a point to where I
wasn’'t really sure what he said. I think I remewber
he said something having to do with woney ot the zafe.
And that’'s what made me lead to go down to the safe.

3 k gaid to

O Now mur
o ROV

2 uestion wasg
, MYy guestien wad,

AVEe VO
iave Yo

k]
the police in your gstatement that the perscn who had

the gun said give me all your money?

55
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A Teah, I said that.

Q Was that your best effort to describe to
the police officers what type of conversation was
going on? j

A Yeah, mimilar to it. ’

(%] Similar to it?

A Again, yes. That's exactly what I =aid
to the officer.

THE COURT: Mr. LaPorta, would you ask

your client not to make facial gestures. It’'s not
helping his case in any manner
BY MR, HARMON:

Q Had vou intended. Mr. Oddo, to go te the
safe in the office before you encountered the
defendant, Mr, Thomas, with the gun?

A I'm scrry, can you repeat that?

Q Well, you said that you were on the
telaphone when there was a knock on the door?

A Right.

Q Had you intended to go right cver te the
safe on your own?

A Ho.

Q Why did you go to the szafe?

A He -- Nec., 1, he had a gun to my head.
Number 2, apparently whatever he told me tc do had to

MARCIA J. LEONARD, CCR NO. 204, RPR
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do something with the safe. So that’s the reason that

I went toward the safe.

] 80 when you got to the safe, what
happened?

A At that particular time, I was on my
kneea opening the safe. And they -- they, wmeaning the

two individuals, they had to make a switeh because
when I turned around I saw another young kid with the

gun and no leonger saw the bigger gentleman.

] The defendant whom you have identified in
couric?

. S e oy

Fa LAY S W

') Vs Addn's asa him anvmmea?

Q You didn‘t see him anymore

A No. He left the office, went -- diad

whatever he was going to do.

o Did you see him leave?
F-\ No .
Qo But youfre saying that vou were at the

safe. You turned around and you see the younger

person?
A Correct.
Q Did he have a gun at that time?
n £ e i o e
Fx Wish LS L .
(&) Was the aun sxnngad e vl canuld ses 1it7
4 Sy N b o ek Som ol W eF e e N £ - et A A W = —a— i
A Yes

57
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Q Was it pointed in any particular
direction?

A Right at me,

Q How close was the younger gentleman to
you when you had the gun pointed at you?

A Six feet. Five, Bix feet.

Q What part of your body was it pointed at?

A Well, when -- I am assuming when I was
down opening the safe it was pointed toward my back.
When I was standing up, it was pointed toward my
stomach.

Q I'm not asking you te make any
agsgumption. I'm asking vou when vou turned and vyou
actually see that he’s there with the gun where was it
pointed at that time?

- A Towards my chest.

Q Could you tell that it was the same gun
that the defendant, Mr. Thomas, had pointed at your
face or whether it was a separate gun?

A I couldn‘t tell whether it was the same
gun or not, but it was a gun.

Q A handgun?

A Correct.

a Could it have been a different gun?

A Poasibly.

MARCIA J. LEONARD, CCR NO. 204, RPR
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Q Could it have been the same gun?

A Possibly.

Q What happened at that time?

A At that time I just kind of started
talking to the younger kid, asking him what else he
wanted, what else do yvou want. I gave him as much
money as I could possibly find, again asking him what
else do you want. What else do you want, He waen’'t
really sure what he wanted or what to ask for next. I
just gave him everything I possibly could.

Q What do you mean that the younger kid
wasn't really sure what he hantéd or what to azk for
next?

A Just what I could get out of it by asking
him what elge do you want, what else do you want. You
know, he was unclear as far as what he wanted. He
just was kind of like kind of give me it all, you
know.

Q Give it all to me?

A Bagically.

Q Prior to turning around and being aware
that the younger kid was in the cffice also, had you
heard any type of conversation between the defendant,
Mr. Thomag, and zomecne el=ss=?

A No

MARCIA J. LEONARD, CCR NO. 204, RPR
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Q Do you know how much money was that you

gave the second man?

A Approximately 357,000,

Q Was that lawful money of the United
Statesa?

A Yes.

Q Waa it your money, or did it belong to

the Lone Star Steakhouse?
A Technically, it's the Lone Star‘s. But

yes, it was my money ag far as being respongible for

itc. But --

o Az the kitchen manager on dubty, you had
responsibility for money that was there?

A Sure.

Q Where did you get the money which
approximated 57,0002

A I saw a piece of paper that had a

detailed cutline cof exactly what was miseing.

0 That isn’'t quite my question. Where that

morning, April the 15th, 1956, did ycu acguire the

money?
A Where did T acguire it from?
¢ Yes
A From inaide the gafe.
o] All of it from inside the safe?

60
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A Correct.

Q Was it currency, ¢oins or both?

A Both.

Q Do you have any recollection of the

denominations that yeou gave to the younger kid?

A Yeah.

Q What types o¢f denomination?

A Hundredg, fiftiems, twenties, tens, coin.
O Did you just pass the coins and the

meney, the currency, o him, or was it put into some

type of bag?

A Everything waa put in the Bank of Americs
bag.

o] Single bag or several bags?

A I believe that there were two bags.

Q You say that you believe.

F-Y The statement that I gave to the
officers, I believe, was two bage. So yeah, two bags.

Q Where d4id the Bank of America bags come

from? Were they in the office or were they brought

there by either Mr., Thomaa or the younger man?

A They were inside the gafe. They were not
broucht hv either gona nf the gentlaman
Drougnt DYy <€1tiler ¢ne ol Lae gsnr.emen.

in the Bank of America bags?

51
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Just tock the money out of the drawers

he money in in the safe and put the money

Did you give us the color of the bags?
Blue bags.

What did you do once the money was inside
baga?

Handed the money to the yocunger gentleman
un.

Did he take the money?

ed.
Bl st =ty e FrtrEhor Aoanitroeso- mde o = e
LA R =N LPr Y L i ﬂllr A LAk wddSerd WAJIA Y S L D e WAL L~ )
wasam vaur angd him?
ween yYou ang ham

Did you know that person?
No.

Had you ever seen the younger man?
Neo.

What happened then?

At that particular time, we both exited

Q Together?

2 Yes. We both left the office together,
and at that particular time, I started hearing Matt
gcreaming no, no, nc, steop, s8top, stop. That type of
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reaction from Matt. And at that point, I didn’t know
what to do or what te think.

And at that particular time, while we
were walking éut of the office, the younger kid just
totally ignored me, walked towards the back of the
regtaurant. And then I just took off and took or made
a left-hand turn and took off through the front of the
restaurant.

0] Where did you zrun to when you got to the

outaide of the restaurant?

» Y o, T - N £ L L. . = T L

B VIICE . 1elirL Lile gurLside oL LS
B R Bavam wn e o e aeae e mlan Sbanmamds dmam ATl e o
LEPALAOULOLLL 4 WTLL aAaLLUVeSs LIS oLl ECLuL L _RaAuvciLLDuULll O

Q What was your reascn for geing to
Albertson’s?

A To call 9-1-1.

o Did you locate a telephone or did you

call 9-1-1?

A Uh-huh.

0 Did you apeak with a 9-1-1 operator?

A Eventually, vyes.

Q What do you mean eventuwally?

A I was put on hold for ahout two minutes.
o Did you after about two minubtes speak

63
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A Yes, sir.

Q Did you give the operator information
regarding the leocation?

A Correct.

Q You menticned that when you came out of
the vifice area and you left at the same time, is that
your tegtimony, as this younger man to whom you had
given the bags of money?

A Uh-huh. Correct.

Q Did he still have the gun out?

A No. I didn’t really focus on the gun
anymore. I don't know I don't know where he put the
gun. But cnece we exited the doors together, I no
longer saw the gun.

Q You say that he then walked off and just
ignored you to ahother part of the regtaurant?

A He walked towards the back of the
restaurant, towards the prep area.

Q When he walked towards the prep area, did
he still have the bags of money?

A I would assume 50, yes.

Q Toe your knowledge, was the money, which
¥ou approximate as being $7,000, ever recovered by the
Lone Star Restaurant?

A I don’'t know
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o] Did you give the meney to this younger

man in the two blue bank bags freely and voluntarily?

A Tes.
o] Why?
A Because he had a gun. And obviously he

was there for one reason and that was for the robbery.
50 there was nothing else to do besides give him the
meney.

Q Except for the gun, would you have
surrendered thousands of dcellars belonging to the Lone

oA e o e e e TS

Star which were in your care to a stranger?

A That‘s a tough -- that‘s a tough ansver
I dentt know

Q Tough question?

A I mean --

Q Well, youfre the kitchen manager, aren't
you?

A SBure am.

Q You said that you were in charge of the
meney?

A Sure am.

0 Are you geocing to give it to anvbody who
walks in off the street?
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the gun?

A Sure.

Q Did you know whether the gun was loaded
or unloaded?

A No.

Q What did you assume?

A It was loaded.

Q Were you in fear of your safety?

B, Sure.

Q A8 you walked out, you said that you
heard Matt?

B Correct, I heard Matt while we were
leaving the deoor, the office door, I heard Matt
gcreaming no, no, hoe, stop, stop, stop.

Q pDid you definitely recognize the screams
ag those of Matthew Gianakes?

A Yes.

Q From what part of the restaurant were the
gcreams coming from?

A From the back of the restaurant in the
prep area.

Q In the area where he would have been
carrying out his ordinary responsibility?

A Caorrect.

o] Did you see Carl Dixon at that time?

MARCTA J. LEQNARD, CCR NO. 204, RPR
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1 A No.
2 C Do you have any way of knowing exactly
3 where Carl Dixon was?
4 A No.
S Q Did you see the other man, the defendant,
6 Mr. Thomas, when you walked out of the office area
7 with the person who had the money and you heard
8 Matthew Gianakes screaming?
° A No.
10 Q Did you know at that time where Mr.
i1 Thomas was?
12 A I agsume in the back of the restsurant
i3 Q But you didn’t actually see it?
14 A No.
15 MR. HARMON: May I have the Court's
ie indulgence.
17 Your Honor, may I apprcach the witness
18 again?
19 THE COURT: Yes.
20 BY MR. HARMON:
21 Q I'm showing you, Mr. Qddo. State’g
22 Exhibkit No. 6. Do you recognize who is shown in that
23 photogragh?
24 A Carl Dixon.
25 Q I‘'m also showing you Exhibit ¥o. 18. Do
MARCIA J. LEONARD, CCR NO. 204, RPR
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vou recognize
A

Q

and 18 the tw

described in your testimony as Carl Dixon and Matthew

Gianakes?
A
Q

Gianakes

agore

depicted in E

B

BY ME. HARMON
Q
Exhibitas 1 th
picturea? Do
pictures were
A
Q

photographs,

n
Y

)

el

that person?

Matthew Gianakes.

Are the persona depicted in Exhibita &

o employees whom you have previously

Correct.

When you mentioned hearing Matthew

am, were you referring to the same person
xhibit No. 187

Correct

MR. HARMON May I again approach the

THE COURT: Yea.

I'm showing you also, sir, Proposed

rough 4. Would you lock at those
vou recognize the place where the
taken?

Yes.

What ies the business depicted in the

Proposed Exhibits 1 through 47

68

MARCIA J. LEONARD, CCR NO.

204, RPR

Page: 138 —

8IDCO0165
AA5099



'_.l
b

[

b=
1

15

16

17

18

19

20

& -4
-

-w
ag

Q Wag that the business where the things
happened that you have been describing in your
testimony on April the 15th, 19967

A Correct..

Q Does the first photograph depict the
front of the Lone Star Steakhouse?

A Yes.

Q Ig there a Rebel Station lccated just to
the side of the Lone Star Steakhousge?

A Yes.

Q Is part of that depicted in Proposed
Exhibit 27

A Yeg

Q Regarding Propeosed Exhibits 3 and 4, does

that depict the men's restroom area of the Lone Star

Steakhouse?
A Yen.
Q And do you recognize the individual who

ia depicted on the flceor of the men’s restroom?

A Yes.
o] Who is that person?
A Carl Dixon.
MR. HARMON Your Heonor, the State cffere

MR. LaPORTA: No objectiocn, vyour Honor.
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your Honor.
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a& a routine
employee; is
A
o
A

Q

the corner or

-
70
THE COURT: They will be admitted.
{State*s Exhihitg 1 through 4
admitted into evidence,)}
MR. HARMON: That concludes direct,
i
THE COURT: Cross.
MR. LaPORTA: Thank you.
CROSS EXAMINATION
TA:
) Y e DYt Y ey rvmrme o lrwionerlr ol delam el e e
AT & uuuu, Lire= g = AL - U] = o LW H LI LW L. b LLET L LEL 7
vouTr direct teagtimony reny aman that donr
£ A e e e e e e Bt e i At S P i bl el L e b A W T S Nt ol

matter thinking that it was a fellow

that not correct?

Correct.

How many guns did you se=?

One.

¥You said that you saw the gun comes arcund

around the door; is that not correct?

A Correct.
Q You eventually saw who was holding that
gun, did you not?
A Correct.
Q Who was holding that gun?
MARCIA J. LEONARD, CCR NO. 204, RPR
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A The gentleman next to you, to the right
of you.

Q Did you ever see a second gun?

A No.

R This all eccurred approximately at 8:00
o'gclock in the morning there at the regtaurant. Is it
open to the public at that time?

A No.

0 The entries, both publiec and otherwise,
are they open, locked?

A Generally locked

0 If you know, what was their condition
that morning, locked or open?

A Locked.

Q Prior to that morning, had you known Mr.
Thomas, the defendant?

A I worked with him for approximaktely a
week.

Q One week. Did you hire him?

A No.

Q Did he guit or was he fired?

A I believe he was fired.

Q Bo you know who f£ired him?

A A gentleman by the name of Darren. I'm
gsorry, not Darren, Darryl.

MARCIA J. LECNARD, CCR NO, 204, RPR
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Q Do you know Darxryl's last name?
A Not off the top of my head. no.
Q Do you know why he was fired?
A He what we call no-call, no-showed for a
shift. I beliewve it was two shifts.
Q If you worked with him for a week, are we

to assume that he worked the day shift when you

worked?

A At that particular time,

agsigtant kitchen manager,

at nighttime. I just happened to open the restaurant
R = o e L om e L o o lhd o m sram Tiaacwarl fm Aamar ~AEF
Liial HNVLLILLIY LUTCLaUDeT i1 LD wads Vallyd L 1= 3 L g S

N TV 17Tt - traa /Ml - Theamaatf A4 rant

Q Do you were you Mr. Thomas' direct

supervisor during this week?

F:y No, not

Darryl who was the kitchen managey full time.

o} outside of that week at the restaurant,
did you have a relaticonship with Mr. Thomas?

A No.

Q Had you perszonalily ever had any problems
at work with Mr. Thomas?

A No

e} When Mr. Thomas and the second
individual, when you first gaw them that morning after

you opened the door,

I was the

8o my duties were generally

really. It was more towards

at that time vou had testified

MARCIA J. LEONARD, CCRE NO.
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that you saw one gun,

one handgun,

holding. Did you see Mr. Thomas h

any knives?

A No, and I couldn’'t te

Q Did you see the second individual,

in possession of any knives,

knowledge?
A No.
0 The bathrocom that was

your direct tegtimony that’s near

0
1=
]
rt
jap

A No. It's considered
the house,

to get to the front of the house,

that Mr. Thomas was

ave on his person

11.

was he

to the best of vyour

testified to during

the prep area, is

into the front of

and yocu have to exit the back of the hcuse

g it’=2 not

73

considered the prep area, no.

s About how many feet would you say that
bathroom is where, I believe it was, Mr. Dixon was
foundv

A Correct.

Q About how many feet is that from the prep
area where he had been working?

A I zaid about 50 to 75 feet.

o] Fifty to seventy-five feet?

MARCIA J. LEOWNARD, CCR NO. 204, RPR
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A It could be an approximate. I could be
wyong.
Q About how long would it take you to work

from that prep area to the bathroom?
A Twenty aseconds, depending on what part of

the prep area you were at.

0 Prep area that big?

A It's pretty much the width of the
restaurant.

Q During your direct testimeny, you were
pretty sure about the fact that there was a knock at

o)
|

d the door an

Thomas holding that gun. And then the next thing that
you recall vividly is being on your knees at the safe.
You seem to eguivocate as to what you

actually heard or didn't hear Mr. Thomas or the second

individual say. Now, were you guesaing?
A Guesging, no.
Q 80 it*s your testimony that you actually
heard them say what? i
A That I don’‘’t know. But he said something
in a manner to go down to the safe Whether -- I
don’'t know exactly what he maid. So you're right, I
was guessing.
MARCIA J. LEONARD, CCR NO. 204, RPR
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Q

So you don’'t know if you were ordered to

give them any mcney or not?

A

Q

True. Correct.

It is safe to say because you saw the gun

you were assuming that they wanted money?

A

Q

A

were doing there.

No,
Why not?
Firat of all, I didn’t know what they

Number 2, T mean, he had a gun.

mean, he had to say something in order for me to go
[ [ — i D PO - Lo e & oz h TP PSR i — Ao L
QOWIL LO LIS 24l cC L Jusl WOULAIl L JL auwl Laerc
wrmtrrrmde mand Tz mwmel minen mlimen o211 &lam maawmmans AT bk ha oo
Vi wille gl AL oA CAdLINE 34.\1'!: [Py — {19 L= W i Ll llluJ.J.G.y 4 k1 Lhies [ - Wy
[s] What IT'm agkina ie Aiad wve asanume that
Q wnac I'm agking lg, 4Qi1ad you assume that

they wanted

A

Q

money because you saw the gun?

Yes.

Or did you go down on your knees at the

gsafe because you actually were following a directive

or a demand of them?

A

Q

Correct.

So your tegtimony is you assume that they

wanted the money?

True.

Ao +m 2riabam TS wer
L0 LY ViovLLIn LAVl

Probably about three months,

I

7%
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three-and-a-half months.

Q About three-and-a-half months. And can
you describe the circumstances when you first met Mr.
Dixon?

A Describe to you the circumstances?

Q ¥Yeah. I mean, wag it at work?

A It waa at work. He was an employee that
came back to work for us, and he was a prep cook for
usg.

Q So he had worked for you once before?

B Not me, mo. But the Lone Star, yes.

Q Digd you socialize with Mr. Dixen cutsids
of work?

A No.

Q You testified that you were hig direct
supervisor?

A Correct.

(0] 50 you had quite a bit of interacticn
with Mr. Dixon at work?

A Yes.

Q Waa Mr. Dixon a person wheo lost his
patience easily?

A No.

0 Would you demcribe him as a hothead?

A No.

MARCIA J, LEQNARD, CCR NO. 204, RPR
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of his while

A

Q

violent threats?

a

Q
terms of his
A

he was told.

month-and-a-half,

Q

you first met Mr.

-
77
Had you ever witnessed any vioclent acts
at work?
No.

Had you ever perscnally witnessed any

No.

How would you characterize Mr. Dixon in
work?

Very congistent worker. Always did what

Never had a problem ag far as what we

A~ |4 oy . Ry [ Ny o P LI | i E L, N
Lal) . oe B 04 Liiie. ALlwWadyos WUlu LUE jul.
Ao £ rtha yvictrdim in FhRioa maos Yianalkrao
A8 Lo CTHOe viCTim 1N TAlE {fase sianaxes,
you known Mr. Gianakes?

It wasn't long. Maybe a month,
maybe.
Can you describe the ¢ircumgtances that

Gianakes?

A I interviewed him and then he got hired.

¢ You personally hired him?

A I don’'t remember i1f it was myself or
Darryl.

Q Were you Mr. Gianakes’ direct supervisor?

A Yes.

Q Can vouw degcribe Mr, Gianakes as an
employee?

MARCIA J. LEONARD, CCR NO. 204, RPR
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A Excellent employee. Always showed up cn
time. Worked hard. Did what he was tocld. I never
had a problem. Enjoyed his work. Worked hard.
9] Ead you ever personally witnessed Mr.
Gianakes commit any wviolent acts in your presence?
A No.
Q Did he ever lose his patience in front cf
you?
A Na.
Q Would vou generally characterize him as a
hothead?
A No.
MR. LaPORTA: I have no further
guestions, your Honor.
THE COURT: Anything further by the
State?
MR. HARMON: Just a couple of questions,
your Honeor, if I may.
REDIRECT EXAMINATION
BY MR. HARMON:
Q Mr. ¢dde, do you know hew the defendant
and the younger man got into the Lone Star Steakhouse
that morning, April the 18th, 15967
A No.
MARCIA J. LEONARD, CCR NO. 204, RPR
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Q You didn’t let them intc the restaurant?

A No. I was in the office.

Q I take it that you don’t know whether

they were let in by one of the other employvees,

Carl Dixon or Matthew Gianakes?

A I don't know that.

o You were asked on c¢rogs-examination if

you assumed when the gun was peointed at you by the

defendant that he wanted money.

A I assumed that.

2
1

A That I den't remember.

Q Do vou have the <opy of the statement

that you gave the police with you at the witness

stand?
A Not at the witness stand.

courtroom.
MR. HARMON:

BY MR. HARMON:

Q I want to direct you, Mr.

of vour
oL X

yvour statem

ant T
ent ., i woul o

last gquestion and answer on page 3.

A Uh-huh.

It'a

May I approach the

Oddo,

79

eithey

in the

witneag?

Al &L
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1 Q Will you read that to yourself?

2 A Okay.

3 Q Deea that accurately reflect an anawer

4 you gave to the homicide detectives who interviewed

5 you at the time you gave a recorded statement on April
6 the 135th, 19%6, at 5:18 in the morming?

7 A Yes.

8 Q Was this very shortly after this event

9 had occurred?
10 A Yes.
11 o] Now, at that time at the bottom of page 3
12 were you asked this questicn, it was a gun. Ckay.
13 What did he gay to you? B&nd d4id vou answer, gaid --
14 you mean, he said give me all your money.

15 Something -- I honestly -- I xeally can‘t remember
16 what he told me. But obviously it had to do with
17 money because that was the next step I did was get the
18 meney.
19 Now, was that the answer that you gave?
20 A Correct.
21 0 Was that correct information?
22 A To the best of my knowledge.
23 MR. HARMON Thank you That's all, your
24 Honor.
25 TEE COURT: Anvthing further, Mr.
L MARCIA J. LEONARD, CCR NO. 204, RPR
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LaPorta?
MR. LaPORTA: Just briefly.
RECRODS ~EXAMINATION
BY MR. LaPORTA:

Q As to that interview that took place
approximately one hour after this incident --

A Yeg.

Q You were still pretty excited then, were
you not?

A Sure

Q Quite anxicus?

A Bure

Q Facts still jumbled in your head?

A Na .

Q ¥ou've had some time to think about it
since then, have you not?

A It was about an hour afterwards.

(o} I mean, since then. 8ince the incident,
and this morning, you have had some time to sort the
facts out, have you not?

A Sure.,

MR, LaPORTA: No further questions, your
Honor .
THE COURT: Mr. Harmon?
MARCIA J. LEQNARD, CCR NO. 204, RPR
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1 MR. HARMON: Nothing further, Judge.

2 THE COURT: Thank you. You can step

3 down.

4 Can he be excused?

5 MR. HARMON: Yes.

3 MR. LaPORTA: Yesa, 8ir,

7 THE CQURT: All right. TIt*=s quarter to
8 12:00. How many more witnesses does the State have?
g MR. HARMON: In all, probably only one
10 other witnessa. That would be Kenya Hall.
11 THE COURT We’ll be in recess. I have a
12 1:00 o'clock calendar, bub we’ll do this prelim. He
13 can either gtart in cne hour or 1:00 o‘clock, so you
14 tell me when.
15 MR. HARMON: 1:00 o'clock is fine with
le the State, your Honor.
17 MR. LaPQRTA: That'sa fine, Judge.
18
19 (Receas)
20
21 THE COURT: 96F7190A, State of Nevada
22 varsus Marle Thomas. Resumpticn of preliminary
23 hearing. It loocks like all parties are present
24 Call vour next witnegs.
25 MR. HARMON: Kenya Hall.

MARCIA J. LEONARD, CCR NO. 204, RPR
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MR. STEFFEN: Prior to Mr. Hall taking

the stand, we would like to make a motion to exclude
any videotaping of his testimony. 1 believe that he's
a 15-year-old juvenile.
THE COURT: I teld him that they couldn‘t
videotape his testimony.
MR. LaPORTA:

Additionally, 3if any

witnesses that are here now, if you could make the

pitch to them.

THE COURT: Remaining witnessesa, if there
mvam g e vvam s RAava s~ 11 Ihoarma e pra oq ke A Fla =17
are lLlesses nereg, wiili fnave To wallt 10 T8 Odaia
aither 1if vou ave rootrifised or haven'k TITf vou'’'re
ey 1T you aave Ttesgtlirfieq or naven' . «l ¥ou're
gubpoenaed on the Thomasa matter, you have to go out in

There are g0 many people I am not sure
who is a witness and who is not. So you guys have to
peolice that. One of the things that I would like te
say before we get started is this may be an
emotion-packed continuation of the prelim. I expect
no outbursts from anyomne in this courtroom or the

courtroom will be cleared. This may be stuff --

THE CLERK: Stand up, please. Do you
sclemnly swear the testimeony which you are ahout to

iy Wilia i

give ghall be the ith whole truth and nothing

[ ]

but the truth, so help you God?

83
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and spell your full name for the record.

having been first

THE

I want to se= wy

on ot ha wmualA
ang sicT b woulGa

it, he
here by him.

THE
that?

MR.

to him standing next to him,

witnegs's testimony.

coaching him.

THE
coach him.

Ta Ll o 4~

milal .
ramradgantinag thia
reprogeniing tinla

MR

84

WITNESS: Yes.

CLERK: Please state your full name

XKENYA HALL,

duly sworn, testified as follows:

WITNESS: Where is my lawyer? First
lawyer.

COURT: Who are you looking for?
WITNESS: My lawyer.

COURT: If you want te come up here

COURT: Tg there any objection to

LaPQORTA: Judge, I am going to object

your Honor. I want this

I don't want the attorney

COURT: Objection overruled. Don‘t
PR B i | . LAY o S Ttm =

we 4 L sy Ay ~3 Llll O - FEL—4 =]

fa 1LY, Mar I.abPAarta "t the S+aras

guy, Mr. LaPorta, not the State,
STEFFEN: Could we meet? Can we have

MARCIA J. LEONARD, CCR NO. 204, RPR
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a gide bar? Thanksa.
{At the bench discussion,
off the record.)
THE CQURT: Would you take this young man

outside in the hall and be with him,

wants to talk to him for just a second.

chjection?

you come up?

your Honor?

pauge in the

He wants to talk to hig mother.

and his attorney
Go out here.

DEFENDANT THOMAS: I wish to speak --

MALE SPEAKER: Your Honor, he would like

This witness wants toc talk. Is there any

DEFENDANT THOMAS: Yeah, she can talk.

THE CQURT: Gee, thanks. Come up. Would

Your gon is out there.

MR. HARMON: May I leave the courtroocm,

THE COURT: Abgolutely. We are in a
proceedings.
(Recesg. )

MARCIA J. LEONARD,
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THE COURT: This is a resumpticn of
96F7190A, State of Nevada versus Marle Thomas. Let'sg
get started,
Mr. Hall has been sworn in. Go ahead.
DIRECT EXAMINATION
BY MR. HARMON:
Q S8tate your name, pleasge?
a Kenya Hall.
MR. HARMON: Perhaps, your Honor, we
could have the microphone turned just a little bit
BY MR. HARMON
Q Can you spell your first name for ths
record?
A K-E-N-Y-A. H-A-L-L.
Q Mr. Hall, how old are you?
A Fifteen.
Q What is your date of birth?
A 2-1%9-81.
g Other than the temporary residence in the
Clark County Detention center, where do you live, sir?
by Hawthorne, Nevada.
¥] How long have you lived in Hawthorne,
Nevada?
A Eight vyears.
MARCIA J. LEONARD, CCR NO. 204, RPR
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Q Do you know the defendant in this action,

Marlo Thomas?

A Yes.

Q Do you see him in the courtroom?

A Yes.

Q Will you peint te him and desc¢rihe

pomething that he’s wearing in court?

THE COQURT: Juet describe it, if you
will.

THE WITNESS: Blue shirt, blue pantsa.

THE COURT Is he the person sitting next
to the lawyer with the tie right there in front of
you?

THE WITNESS: Yeas.
THE COURT:

identified the defendant.

MR. HARMON: Thank you, your Honor.

BY MR. HARMON:

Q How i it that you know Marle Thomaa?

A He’'s my sister’s husband.

Q What's your sister’s name?

A Angela Thomas.

Q Mr. Hall, I want to direct your abttention
to April the l4th, of 19296, a2 EBunday On that day did

Record will reflect that he

a7
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Nevada, with your sistexr, Angela Thomas?

A Yeg.

Q And with the defendant, Marlo Thomas?

A Yes,

Q Did you use an automobile?

B Yeg,

Q Desgecribe the car, please?

a 1991 Mitsubishi Mirage.

o Whoge car was it?

A My mothexr’as.

2 What is your mother‘s name?

A Denise Hall

Q You said Denise Hall?

A Yes. ;

0 Will you spell your mother’s filirgt name? E

A D-E-N-I-5-E.

Q Who drove the car from Toncpah -- excuse
me, from Hawthorne to Las Vegas?

A Angela Thomas.

Q Angela Thomas, your sister?

A Yes.

Q Was anyone elge in the car? Did anyone
else make the trip with vou besides the defendant, Mr.
Thomas, and your sister?

A Nao.

MARCIA J. LEONARD, CCR NO. 204, RPR
.. Paga: 158 o _ _ »
8JIDC0O0185

AA5119



-
.—l

[
(8]

‘.J
w

1%

16

17

18

19

20

21

18]
W

b
b

L)
n

up the

you go

A
-—

Q Did you get to Las Vegas that evening?
A Yes.

Q gsunday, April the 14th?

A Yes.

Q Where did you stay that night?

A At hisg aunt’a.

o] You say at his aunt‘s. Whosge?

A Marloe.

Q At Marlc Thomas's aunt’s place?

A Yes.

Q Did you know his aunt prior to that

P
i Lu

Q Do you remember about what time you got

next morning?

A About €:00.

Q After you had been up for a while, did
somewhere?

A Yes,

Q Who did vou leave with?

A Angela Themas and Marlo Thomas.

Q Did you ride in a car?

a4 Yes

Q Which c¢ar?

A A 1991 Mitgsubighi Mirage

g9
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0 Your mother, Denise Hall'sg, car?

A Yesn.

o} The same car that you had traveled from
Hawthorne to Las Vegas?

¥ Yes.

Q Wwho drove the car that Monday morning,
April the 15th, 199%67?

A dngela Thomas.

Q Where did you go, Mr. Hall?

A Huh?

Q Where did you go?

A To & gas station

Q Wags gaa put into the car?

A Yes.

Qo After the gas atation, did you go to the
location of a Lone Star Steakhouse?

A Yes.

Q wWould you estimate about what time you
arrived there?

A 7:30. I don’t know.

Q Perhaps 7:30 in the morning?

A Yes.

Q Is that simply an estimate by you?

A Yes

0 Did yvou know why vou had gone to the Lone
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Star Steakhouse?
A Sort of.
Q What does sort of mean?
A The reagcn I was told we was going there
wasn’t the reason that we was there.

MR. LaPORTA: Your Heonor, I‘'m sorry, but
I'm having trouble understanding a lot of what he
says. Couléd you ask him to move cloger to the mike.

THE COQURT: Speak up a little bit.

THE WITNESS: Because the reason we went
there wasn’'t the reason that I was tcld we there.
BY MR. HARMON:

Q Let'’s gtart with what vyou were a.
Were you given a reason for going to the steakhouse?

A Yes.

Q Who gave you a reason for going there
originally?

A Marlec Thomas.

Q The defendant, Marlo Thomas?

A Yes.

Q What did he tell you at first was the
reason for going there?

A To get his job back.

o To get his job back?

A Yasg.

]
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Q When you got to the location of the Lone

Ster Steakhouse, is that still what you were thinking?

A Yeah,

Q What was the answer?

A Yesa.

Q What happened after ycu got to the area

where the resptaurant was located?

A What do you mean, what happened?

Q Wag your sister, Angela Thomas, still
driving?

A Yes.

Q Did she pull into a shopping area?

R Yes

Q Did she at some point stop the car?

B Yes.

Q Tell us what happened there?

A After that?

Q Yes.

A Sat there for a while, and we was just
watching.

Q You were just watching you said?

A Looking at the Lone Star, and then my
sigter was teld te drive over te the store

Q Who told her to drive over to a store?

A Marlo Thomas.
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Q Had there been any conversation while the
three of you sat in the car just watching the
reptaurant?

A Yes.

Q What was the conversation that you
remember?

A It was conversation about a white van
that was driving arcund the parking lot and went to
the Lone Star, and about money and stuff, about the
white van wmaking a pickup.

Q What did Mr. Thomas say about the white
van and money’?

A They do a pickup every day of the week,
and they do a pickup every Monday morning for the
weekend and stuff.

Q Are you saying that there actually was a
white van in the area of the restaurant?

A Yeg.

Q Were you able to see where the white wvan
stopped, if it stopped at all?

A Yes.

o Where did it stop?

A At the Lone Star parking lot

Q Did you see people get out?

-\ Yes.
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Q Where did they go?

A Into the Lone Star.

Q Was there any comment at that time by
Marlo Thomas?

A Not that I remember,

Q Was there any further conversation?

A No.

Q Did you see people come out of the
regtaurant?

A Yes.

Q The same pecple who had gone in from the
white wvan?

A I believe zo

Q You gaid that at some point Marlc Thomas
told your sister to go over te the store?

A Yes.

Q Did they drive the car to the store, or
did they simply get out and walk to the store?

A She drove the car cover to the store.

Q What happened when you got to the store?

A She got on the phone.

Q She got on the telephone?

A Yes

G Where was the telephone located in
relation to the store?
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On the =mide of the store.
Wae sahe using the pay phone?

Yenm.

What happened while your sister was on

the telephone?

A

Q

L] ¥» O bl

g

Q

Me and Marlo got out,

Why did you get out?

Huh?

why did you get out of the car?
Go in the Lone Star.

ihose idea was it to go into the Lone

Did you have any interest in going into

the Lone Star Restaurant that morning?

A

Q

Not for a reason.

Was it your idea to go along with the

defendant and your sister to the Lone Star Restaurant?

A

o 0

[0 T

hod

Yes.
You wanted to go with them?
Yes.

Did you want to go into the restcaurant?
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Q S50 did you and Mr. Thomas proceed to go
ingide of the restaurant?

A I didn‘t hear you. I didn't understand.

Q Well, you said that the twe of you got
out and that wag for the purpose of going inside to
the Lone Star?

A Yes.

Q Did you go inside?

A Yes.

4] Was a weapon of any kind taken into the
regtaurant?

A Not when we first got out Well, into
it, yes.

Q You say not when you first got out?

A Yes.

Q What nappened after you get out and
before you had actually entered the restaurant?

A Yes. BRBefore. We got out of the car and
we started walking around the front of the Lone Star,
and there waa a delivery truck. And Marlo said
scomething, turn around. We went back to the car, and
he got in the car and he gtarted loading the gun
and --

Q You saw him get intce the car and start to
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lecad a gun?

A Yes.

{Q Pid you know that he had the gun that
morning?

A I knew it was in the car.

Q Where in the car wag 1it?

A The glove compartment.

Q Whose gun was it?

A Marle’a.

Q Who?

A Marlo’s.

6] Marleo’s, the gefendant?

A Yag .

Q What kind of gun was it?

A A .32,

Q Did you have a gun?

A No.

Q You say that you actually =saw Marlo
Thomas loading the .32 gun?

A Yes.

Q Where was he when he wasg loading it?

A In the car

Q Did he get completely back intoc the gar?

A No .

Q Was he sitting on the seat?
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1 A He was sitting on the seat, but his leg
2 was outside the door.
3 Q With the door open?
4 A Yes.
5 Q You mentioned that a delivery truck had
& pulled up and Marle said something.
7 A Yes,
8 Q That was as the two of you were walking
9 toward the Lone Star? S
10 A Yes.
11 Q What did he say to you when the delivery
12 truck pulled up?
13 A He didn’t say it to me.
14 Q ExXxcuse me?
15 A He didn’'t say nothing to me. He said it
16 to himself.
17 Q He gaid what?
18 A He sald it to himself.
19 Q Did you -; é;uld you tell what he said to
20 himgelf? |
21 A Yes.
22 Q What did he say to himself?
23 A shit
24 G Did you #ee what the delivery truck did
25 when it pulled up?
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Q

Ho. 1 just seen it there.

But it was after it pulled up that he

went back and you say got the gun cut of the glove

box?

(oI SN oI -

o

o)

Lione Star.

Q

Yes.
Loaded the gun?
Huh?
Loaded the gun?
Yes.

With bullets?

Did you then go up to a door of the Lone

Star Restaurant?

A

Lo N o I L~

]

0

Yegp.

Do you remember what dcor you went to?
Yes.

Which door?

The back door.

Did Mr. Thomas still have the gun?

29
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Q Did you have a weapon of any kind?
A No.
Q Did you have a knife?
A No.
Q Did Mr. Thomas have a knife as far as you
knew?
A No.
Q At the point that you arrived at a back

door, did anyone knock or ring a doorbell or say

anything?
A ¥No, we just sat there for a while.
Q You dust sgat there for a while?
A Yes.
Q Up to that point, had Mr. Thomas said

anything about his purpose for going to the Lone Stax
that was different than trying to get his job back?

A Not that day.

Q bid you know at the time you waited
coutside the door that there wasg going to be a robbery?

A Pretty much.

Q wWhy did you pretty much knew that there

was going to be a robbery?

A Because he had the gun.
Q Is that the only reascon that you

concluded that?
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