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eyewitnesses, and that's admissible in the penalty

hearing.

You are admonished that no juror may
declare to a fellow juror any fact relating to the
case of his own knowledge, and if any juror
discovers during the ftrial or after the jury has
retired that he or any other juror has personal
knowledge of facts in controversy in this case, he
should disclose that situation to me in the
absence of the other jurors. This means that if
you learn during the course of the trial that you
were acquainted with the facts of the case or the
withesses and you've not previcusly told us of
that, you must declare that fact to me. And the
way that you communicate with me throughout the
trial is through our bailiff. Our bailiff is
Jonathan Crenshaw. He's got the dark olive shirt
on in the back. He’'s with us whenever we're in
trial.

During the course of this penalty
hearing the attorneys for both sides, that's
Mr. Owens, Mr. Schwartz, Mr. Schieck,

Mr. Albregts, Mary Beth cur court reperter, Teri

4 our court cierk and myseif are not permitted o

converse with you. ii's not ihat we're
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antisocial; it is simply that we are bound by
ethics in the law not to tatk 1o you because to do
s0 might contaminate your verdict.

You are admonished additionally you are
not 1o visit the scene of any of the acts or
occurrences made mention of during this hearing
unless specifically directed to do so by the
Court, and | can tell you that we will not do
that. So tonight on your way home or tomorrow
morning On your way in, you'll not stop out at
this Lone Star and walk through the restaurant and
through the back rooms and find the back door and
things of that sort because that's doing an
investigation on yous own.

The parties may sometimes present
objections to some of the questions that are asked
or documents or evidentiary things which are
offered. | may at times sustain those chjections
or diwect that you disregard certain testimony or
exhibits. You must not consider any evidence io

PP . o cdmie i rd e tag

which an Dbjec:iio 1 has been sustained ot which i
tiave instructed vou to disregar i

of the lawyer 10 object 10 evidence which he
believes may not properly be offered and you
should not be prejudiced in any way against the

11-1-05 36862 1

lawyer who makes objections on behalf of the party
which he represents. | may also find it necessary
to admonish the lawyers. and if | do you should

not show any prejudice 1o the lawyers or his

client because | found it necessary to admonish
him.

Throughout the trial if you can't hear a
question that's asked or an answer thai's given,
please rzise your hand. if | don't see your hand
up just say | didn't hear that or please repeat
that, and we’ll ask that the question be repeated
or that the answer be repeated. If you wish you
may take notes. The bailiff has given you
notepads and pens or pencils. {f you run out of
paper. he'll be happy to give you more. If your
pencil breaks or your pen runs out of ink, he'll
be happy to replace that so that you can write.

If you wish you may take notes to help
you remember what a witness has said. if you do
20 take notes, please keep those notes to yourself
until you and your fellow jurors go to the jury
22 room to decide the case. Don't let your
23 nole-taking distract you so that while you're
4 writing down one answer ithree or four more

s»lssionisewNovswon s

LN
-

5 questions and answers go by and you have no

14

reccllection of those. When you go back ta
deliberate, yeu should rely upon your own memory
of what was said and not be overly influenced by
the notes of the other jurors

I've given you a little idea of what
decisions you're going to have io make and how the
evidence 1s and how the evidence is going to be
presented. In this hearing, just like in a trial
to determine whether the defendant is guiity or
10 not, the parties have the nght 1o make opening
11 staternents, and the State has the right to go
12 first because it's their burden in this penalty
13 proceeding to put on evidence first. The defense
14 then has the right to make an opening statement.
15 Then the State will call its witnesses, and the
16 Slate has to prove 1o you beyond a reasonable
17 doubt unanimously one or more aggravating
18 cwcumstances exist. And after they've called
19 therr witnesses or when they call their withesses,

0~ O b WK

(e}

20 ihe defense has a right io cross-examine ihose
21 witness. And after the State has put onits

-9 -...O—r\,-- B N PN P o OlaA vihlﬁi B a4 e
La WIVNITo LT HIC WCIGHOT 1o 1T 1iIgiin v pul v
23 its witnesses to rebut what the State has given

24 you and to give you any evidence that you might
25 consider to be in mitigation. And since they
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don't -- they're not sitting in each of your
minds, they don't have any idea what you might
consider to be mitigation, so they will put on
everything that they reasonably believe that you
might consider would be mitigation.

At the close of the defendant's
mitigation evidence, the attorneys will be doing
some closing arguments. I'll read you
instructions of law that apply to aggravators and
mitigators, then you'll go out and make that
decision and come back with your decision, and
then we'll -- then if the death penalty is still
available, there will be additional testimony,
additional witnesses that are called. another set
of instructions and the atiotneys will again give
you closing arguments, and in your second
deliberation you'll decide which is the
appropriate penalty you feel is right in this case
for Mr. Thomas.

FPlease remember that whal is said in the

16

remember what the atlorneys tell you is not
evidence.

In most hearings or irigls there's two
types of evidence. direct evidence and
circumstantial evidence. Direct evidence is
testmony by a wilness about what that witness
personally saw or heard or did. Circumstantial
evidence 1s testimony or exhibits which is proof
of @ particular Tact from which if that fact is
proven you can infer the existence of the second
fact. Let me give you a real quick example.

Let's say that we're in a building and there's no
windows around here and so we don't see anything
and we don't hear anything other than what's going
on in here. and when we leave at noon or afterncon
or evening or sometime we go outside and there's
pucdles in the street and when you're

stiii up on

You didn't see it rain, you didn't hear

it, you didn't see the lightning or hear the

thunder. but when you went outside and when you
locked out the window you could see -- the rain
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wasn't coming down but from what you saw you can

infer by circumstantial evidence that it had

rained sometime while you were in the building.
You may consider both direct and

circumsiantial evidence in deciding the case. The

law permits you to give egual weight to both types

of evidence but it is up 10 you to decide how much

weight to give to any particular piece of

evidence.
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You must not be influenced in any degree
by any personal feeling of sympathy for or
prejudice against any party to the lawsuil for
each party is entitied to the same fair and
impartial consideration. No statement, ruling,
remark or facial expression which | may make
during the ccurse of the trial is intended to
indicate my opinion as to what the facts are. You
are the ones who determine the facts. In this

determination you alone must decide upon the
believability of the evidence and its weight and
value. When you consider the wenghi and value of

18

withess to any party to the lawsuit, the
inclination of the witness to speak truthfully or
not, the probability or improbability of the
witness’'s statements, and all other facts and
circumstances in evidence. Thus, you may give the
testimony of any witness just such weight and
value as you believe the testimony of that withess
is entitled to receive.

| may during the trial take notes of
what a withess is saying. You're not to make any
inference from this action on my part as I'm
required to be prepared for legal arguments of the
attorneys during the trial and for that reason |
may take exiensive notes

Again let me remind you that until this
case is submitied to you for your decisions, do

not iaik to each other out if Or about & ﬁy ne

o bnomm amimssBlaion e don o 1asidhe i ol s s A
VVITW 1igo &l yllll |9 WL UL VRFILEL T WM LI S W)
the race whoen ynt N 10 the iurg ronm 0 decids on
the case when you go to the jury room to decide on
your verdicis. Do nof talk with anyone elee about

w:’(h it untll thts penaltv hearing has ended and
you've been discharged as jurors. Anycne else
includes members of your family and your friends.
As | said yesterday, you can tell your employers
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and your family that you've been chosen as a juror
in @ case and that the Court has told you that

you'll probably finished up on Friday. Do not let
anyone talk to you about the case or about anyone
whe has anything {o do with it. If someone should
try to talk to you about this case, please report
that to me immediately by contacting our bailiff,
Jonathan Crenshaw. Do not read any news stories
or articles or listen to any radio or television

report about the case or about anyone who has
anything to do with it.

Do not do any research or make any
investigation about the case on your own. Do not
make up your mind about what the verdict should be
until after you've gone 1o the jury room to decide
the case and you and your fellow jurors have
discussed the evidence. It is important
throughout the trial that you keep an open mind.
At the end of the these proceedings you will have
to make your decision based upon what you recall
of the evidence. You will not have a written

transcript to consuit, and it 1s difficuit and

20

given.

The attorneys have informed me that they
are not cpposed on either side to having family
members present during the hearing, so | believe
that at some times during these proceedings the
family members of the Gianakis and Dixon family
will be here, and sometimes the family members of
Mr. Marlo Thomas will be here. and these people
may also be testitying during this proceeding. but
the parties have both agreed that family members
may be present during the proceeding.

Additionally, gur Supreme Court has
ordered. it starled July 1gt which is @ new
feature in criminal trials in Nevada, after the

attorneys have concluded their guestioning of the
witness if there's @ factual guestion that you
would like answered which wasn't asked or if you

er way for 12-and-a-
sometimes ) go to excuse a wilness and | haven't
asked you if you have guesilions far them, s¢ don't

let me do that | still have to be reminded.
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It's only October. | still have to be reminded
that we've got a change in our procedure. So if
you have guestions for the withess, you write

Nne
v

those questions down, put your name on the back of
the question and when we get done with the witness
and | say does any of the jurors have questions,

you raise the hand the bailiff picks them up.

He'll bring those guestions to me, and I'll

discuss your questions with the attorneys, and
between all of us we'll determine whether it's a
proper question to be asked or if another withess
later in the trial wilt be covering the issue or

the question that you have asked.

Since the law requires that any question
asked by any witness -- asked any witness comply
with the rules of evidence, it is possible that
the Court will deem your question inappropriate
and therefore it may not be asked. You are not to
draw any inferences or conclusions one way or
other if 2 question is either asked or not asked.

If your guestion is asked and answered, you're not

io piace undue weighi on ihe responses 1o your

22

opening statemenis?

MR. SCHIECK: No, your Honor

MR SCHWARTZ: No, your Honor.

THE COURT Then the State may proceed
with opening.

MR. SCHWARTZ: Thank you, your Honor,

THE COURT: And, Mr. Schieck and
Mr. Albregts. if you want to see what's on the
screen.

MR. ALBREGTS: Won'tit come on this
screen’?

THE COURT: Maybe it will. Magic things
can happen. We have so much more high-tech stuff
in this building that it's supposed t0 come up on
the monitors, but | don't know if it will or not.

thée Yecore.:

Sz smbams id &mim e lom s rdom e AT e el iem e bl PAL IO

10T dDOUL 1E11 1THTNIULISS VYV 1T LAy IS JAY O
ram That'e tha marnan ~f tlhe amninmant and he's
iman. 1navs e Namnie OF N SQUIgiCen:, anG v =
here in the courthouse hopefully all the time, and
we haven't done the training on evervbody. It's

tWherevpen, & recess Wiy teken.)

THE COURT: Good morning, ladies and
gentlemen. We're back in session again on the

8JDC04634
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penalty hearing on the State of Nevada versus
Marlo Thomas. The high-tech man has been here and
we've almost got all of our jurors. The record
will once again reflect the presence of the full
jury and alternate juror.

Mr. Schwartz, if you're ready o proceed
and the equipment is all working, you may do so.

MR, SCHWARTZ: | don't know about the
equipment, but I'm ready. your Honor,

Counsel, Mr, Owens, ladies and
gentlemen, Monday, April the 15th, 1996, no doubt
you don't remember what you were doing that date,
and no doubt you don't remember where you were onh
that particular date, and most certainly none of
you realized back on April the 15th, 1996, that
events were being set in motion by this defendant,
Marlo Thomas, that would make it necessary for all
of us 1o be here today. For on April the 15th,

1896, in a local restaurant. this defendant took
the lives of two young. innocent men in a most
horrific manner
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North Rainbow on the corner of Rainbow and
Cheyenne here in Las Vegas. Both men went to work
shortly before 8 00 a.m. on that Monday morning.
Neither man realized that that would be the last

day he worked. Neither man realized that when

they left their homes that Monday marning, neither
man would ever see his family again.

MR SCHIECK: OQObjection, your Honor.

8 That's improper. it's not opening statement,
that's argument.
11 THE COURT:. Objection is sustained.

MR SCHWARTZ: The evidence will show
that both men would be dead not because of some
hornfic accident at the Lone Star Restaurant, but
because one man, Marlo Thomas, wanted them dead.
The evidence will show that by 8:00 a.m. on Aprit
the 15th, boih Matt Gianakis and Cari Dixon had

arfiveg at work atl ine LONE olar kestaurant |‘m;=y

o N h WS

employvee. Steve Hemme

_________ s, had also arrived at work.
So by about 8:00 a.m. that Monday morning, there
were four empioyees of the Lone Siar at the
business.
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The evidence will show that when Steve
Hemmes arrived for work he was wearing sandals.
Vincent Oddo, the manager, told Steven he had to
go home and change his shoes because wearing
sandals was a violation of the policy of the Lone
Star Restaurant. So Steve was going to go home,
change his shoes and then return for work.

The evidence will show that when Steve
Hemmes left the Lone Star at about eight,
8:10 a.m., he saw the defendant, Marlo Thomas, in
the parking lot with & young boy by the name of
Kenya Hall who was 15 years old at the time.
Steve Hemmes recognized the defendant because
there was a time when Marlo Thomas, the defendant,
had worked at the Lone Star Restaurant but he had
been terminated. Steve Hemmes exchanged a few
words with Marlo Thomas. Marlo Thomas asked Steve
Hemmes where he was going. He said he was going

home 1o change his shoes and then he'd be back to
work. The defendant asked Steve Hemmes about how
long are you going to be gone. He said about 20,
AL cam i 1o Cdmram Ll memn s I N e ) Y
LV TTHNIUES. RNEVE MISIHnies gl e ared on e
narbinem ot of tho | ane Qinr Ractanrant
parking tot of the Lone Star Restaurant.

Now, the evidence will show that the
defendant arrived at the Lone Star with Kenya Hall

26

in a green Mitsubishi vehicle driven by the
defendant's girlfriend, Angela Love. So three
arrived in that green vehicle sometime the morning
of April the 15th, 1996. The evidence will show

that before the defendant ran into Steve Hemmes he
and Kenya Hall had left the vehicle, and the
defendant told Angela ta remain in the green
Mitsubishi.

When the defendant and Kenya Hall left
the car, the defendant took with him a2 handgun
which he lcaded in front of Kenya Hall. The
evidence will show that atter Steve Hemmes had
left the area the defendant and Kenya Hall went up
to the back door of the restaurant and were able
to enter into the Lone Star Restaurant The

as g reeled by a handoun in his face being
y this defendani. Mario Thomas.

The defendant dermanded money, and
Vincent Oddo went onto his knees, got down on the
ground, and opened the floor safe and removed

=
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money. The evidence will show that the defendant
then gave the gun to Kenya Hall and told Kenya
Hall to get the money and then shoot Vincent Oddo
in the back of the head, and the defendant left
the area of the manager's office.

The defendant left the area of that
office to take care of a couple of loose ends,
Matt Gianakis and Carl Dixon. The evidence will
show that Vince Qddo opened the safe, put money in
bank bags which he then handed to Kenya Hall. The
maonies totaled approximately $7,000. Vince Oddo
is expected to tesiify that he then heard Matt
Gianakis screaming no, no, no, stop. Vince Oddo
is expected to testify that after hearing these
screams, Kenya Hall was distracted and went toward
the area where the screams were coming, and at
that point Vincent Oddo ran out of the restaurant,
ran across the secret 1o an Albertson's where he
called 911.

The evidence will show that Matt

Gianakis, who had been surprised by the defendant,
was stabbed once in the back and gnge in the chest

3 with a kitchen knife taken from the Lone Star

kitchen. Though morally wounded, Matt was able
to stumble out of the Lone Star Restaurant and go

28

1o a Rebel gas station which was next {o the Lone
Star Restaurant where he collapsed into the arms
of Sidney Sontag but not before telling Sidney he
had been stabbed at the Lone Star, get heip.
Ladies and gentlemen. the evidence will
show that Carl Dixon was cornered in the men's
rest room of the Lone Star Restaurant. Carl
fought for his life but being unarmed he was no
match for this detendant wielding that knife.
Carl Dixon was stabbed approximately 18 times in
the side, in ihe chest and stomach. several stab
wounds went into his heant and lungs and he also
had approximately 17 additional defensive wounds.
The evidence will show that after
committing these harrific crimes the defendant,
Kenya Hall left the Lone Star, got into the

r rivian b hia ~dr HrimnmA A
UCIE oeing Griven oy his 3uu||¢uu ~

o

and went 10 the defendan

Cartier in North Las Veqgas

t's aunt's hous

Veqgas, His aunt’'s name was
Emma Nash. The three, the defendant, Angela and
Kenya Hall, had stayed at Emma Nash's house the
evening before atter having arrived trom
Mawtharne, Nevada, where they were currently
living.

When the defendant, Kenya Hall and Love
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arrived at Emma Nash's home, the defendant spoke

te Emma, his aunt, and to his cousin Barbara,

Barbara Smith. The defendant told them you

haven't seen me. The defendant had the murder

weapon with him, the knife, and he also had that

handgun, later discovered to be a Smith and Wesson

revolver. The defendant told his aunt that he had

done something which could land him in prison. He

had possibly killed two people but one got away,

but he hoped that the one who got away died.
Defendant gave Emma, his aunt Emma, and

Barbara a thousand dollars and instructed them to

give that money to his mother. He gave his aunt

the handgun and asked her to give that to his

cousin or her son Matthew. a present from his

uncle -- or his cousin. Defendant's bloody pants,

btoody shirt and shoes, murder weapon were thrown

in a desert area somewhere behind the home of Emma

Nash, and the evidence will show that the three,

defendant, Angela and Kenya Hall, then got into

that green Mitzubishi and headed back home to

Hawthorne, Nevadsa.

The Las Vegas Metropolitan Police

Depariment responded to the Lone Star Restaurant.
Carl Dixon's liieless body was found in the men's

30

rest room. Matt Gianakis was transpored from
that Rebel gas station to | beheve it was UMC
Hospital where he died |later that afiernoon or
that same day.
The police interviewed Steve Hemmes and
Vincent Qddo. and those two gentlemen gave the
police a suspect of these brutal murders, a former
employee of the Lone Star, the defendant. Marlo
Thomas. Police soon learned that the defendant
had a relative, an aunti. living in North
Las Vegas, and they went to speak with Emma Nash.
The evidence will show that Emma Nash
was very cooperative with the police. She lead
the police to the handgun that the defendant had
given her, and she lead the police or informed the
police of the area where she had seen bioody

rty diccarded

clothing, the knife or certain oro discardad

buniny, riain property.

by the defencant. She to police that she
believed the defendant was heading for Hawthorne
and she described the vehicle that he was in.

The police put out an attempt to iocate
on that Mitzubishi and attempted 1o locate Angela
Love, Mario Thomas and Kenya Hall.

On that same day of April the 15th,

1996, at about 2:00 p.m. that afternocon, Trooper

8JDC04636
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David Bailey of the Nevada Highway Patrol received
a call that a car used in @ double homicide in
Las Vegas was seen in the area of Hawthorne,
Nevada. Trooper Bailey is expected to testify
that when the green Mitzubishi was stopped -- he
was involved in the actual stop along with several
other officers from the Mineral County Sheriff's
Department, and he is expected to testity that
driving the car was Angela Love and in the front
seat was the defendant, Marlo Thomas, and in the
back seat was Kenya Hall,

And Trooper Bailey knew Kenya Hall from
Mineral County, from the high school there,
because Trocper Bailey was a basketball coach, and
he’'s expected to testity that Kenya Hall once
tried out for the track team. but he became
acquainted with young Kenya Hall, and Trooper
Bailey spoke to Kenya Halil. Kenya Hall cooperated

and agreed to talk to Trooper Bailey at the
Minerat County Sheriff's Cffice. Kenya Hall
wanied his mother present before he spoke with

32

Bailey.

The evidence will show that the
following day. the 16th of Aprii, Crime Scene
investigator Yolanda McClary drove to Hawthorne,
Nevada, where she conducted a search of that
Mitsubishi automobile Beneath the spare tire was
an Albertson's grocery bag containing a dark blue
pillowcase which contained approximately $5.857 in
cash. The evidence will show that Kenya Hall
subsequently entered into a plea agreement with
the State of Nevada. He pled guilty to armed
robbery. a 1obbery with use of a deadly weapon and
agreed to testify at a preliminary hearing
conduclted in this fown against the defendant,
Mario Thomas. and then again at the trial of Marlo
Thomas.

SCHIECK: Your Honor, i'm going {o
it's inaccurate.

COURT: Your objection is noled, and
t comes into evidence that agreement

, the jury will be able to review

MR. SCHWARTZ: Thank you. your Honor.
Kenya Hall did testify at the
preliminary hearing but Iater refused to testify
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at trial, and Judge Bonaventure, who was the judge
at the first trial, allowed that jury 10 hear the
testimony of Kenya Hall. It was done by someone
reading a transcript that had taken place of the
proceedings at the preliminary hearing. And you
will also have an opportunity to hear that

transcript being read to you at this penalty

phase.

ne
v
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Now, ladies and gentlemen, you all know
that at the conclusion of the guilt phase of that
trial back in 1997 the defendant, Marjo Thomas,
was canvicted of robbery with use of a deadly
weapon, conspiracy, burglary, first degree
kidnapping with use of a deadly weapon and two
counts. two counts of first degree murder with use
of a deadly weapon and ane count the viclim was
Carl Dixon and in the other count the victim was
Matt Gianakis.

As Judge Loehrer has indicated to you
earlier this morning, your responsibility at the
first part of this penalty phase is to determlne,

]g factors
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mitigaiors outweigh the aggravators and make a
determination whether or not the death penalty is
available for one caunt of first degree murder,
the victim being Carl Dixon, or for the second
count of murder, the victim being Matt Gianakis.

Clearly for you to make an informed
decision, you must -- we must. the State must,
present some evidence from the ornginal trial, so
you'll hear testimony from some of the individuals
who testified at thati first triaf, and some
transcripts might be read to you and ofiered into
evidence. But remember there 1s absaclutely no
question of guilt. That finding was made
previously by another jury. This defendant was
found guilty of two counts of first degree murder
with the use of a deadly weapon.

Juoge mentioned ea

mmcatlnq crrcumstances outwenqh 1he aggravating,
or you find there are no aggravating circumstance,
then you're limited to three choices, a term of
years, life imprisonment with parole or life
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without the possibility of parole.
Ladies and gentlemen, the State has
alleged, and | submit to you the State will prove
beyond a reasonable doubt, the existence of four
aggravating circumstances in this case. The first
aggravating circumstance -- and these are
statutory aggravating circumstances. They're in
the statutes in the state of Nevada. First
aggravating circumstance is that the murder was
committed by a person who had previously been
convicted of a felony involving the use or threat
of the viclence to the person of another. You
will learn that in 1980, this defendant entered a
plea of guilty to attempt robbery. That case
involved the robbery of an individual by the name
of Priestly Beltran. This defendant and another
individual rabbed Mr. Beltran. A knife was used
in the commission of that particular robbery and
it was to get a pay check or money that
Mr. Beltran had after cashing his $475 paycheck.
Defendant was charged with robbery with use of &
deadly weapon and was allowed to plead to a
reduced charge of attempt robbery. The defendant
was sentenced 10 six years in prison. That was
1990. That was our first aggravating circumstance
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that the State has alleged.

The second aggravaling circumstance --
this may sound redundant because I'm going to
repeat myself is that the murder was committed by
a person who has previously been convicted of a
felony involving the use or threat of violence to
the person of another. You will learn that the
defendant sustained a second felony conviction.
When? March of 1996. Remember. April 15, 1906,
In March of 1996, this defendant was convicted of
batiery with substantial bodily harm. In that
case which occurred the month before these two
Killings, the defendant went into the home of

pPamela Davis and Leletha Jackson with a gun. Now,

he's been convicted back in 1990, but he has a gun
in 1996. He fires that weapon into the back
kedroom wherse his girlfriend, Loletha Jackson and
her five-year-old child were laying down. He then
took that gun, struck Loletha Jackson, knocking
out several of her teeth and rendering her
UNCONSCIOUS.

Unfortunately before the defendant was
sentenced for that crime that he committed in
March 1996, a judge took a chance, allowed the
defendant out on bail, a thousand dollars bail,
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with a promise o return | believe it was sometime
in June for his sentencing. But before that
sentencing in June, we have April the 15th, 1996.
So while on bail after having been entered a plea
or found guilty of a second felony, this defendant
goes to the Lone Star, and you've heard what
happened on April the 15th, 1996.

The third aggravating circumstance that
the State will prove beyond a reasonable doubt is
that the murder was committed to avoid or to
prevent a lawful arrest. Now, once the defendant
and Kenya Hall had the money, Vince Qddo wasn't
putting up any struggle. He emptied that safe,
put it in bags, gave the money to Kenya Hall. So
once they had the money, abseclutely nothing
prevented them from leaving the Lone Star
Restaurant and not hurting anyone. But that
wasn't good enough for the defendant. This
defendant who had been in prison before had no
intention of going back. He believed Vince Oddo
might have recognized him as a former employee,
and he ordered Kenya Hall to shoot Oddo in the
head after receiving the money. And then the
defendant went to the prep area where his intent
was to tie up two ioose ends, Cari Dixon and Mait
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Gianakis.

Now, under the statutes of the state of
Nevada, if the murder was committed to prevent the
lawfui arrest, that's a separate aggravating
circumstance, in other words, the killing of
someone so they couldn't later identify you.

You've accomplished your aim, you've gotten the
money. Why ase you going to kill these people?
So they can't identify you and testify later on.

Vince Oddo is here. He's alive no
thanks to this defendant. He will testify in this
courtroom. Steve Hemmes is alive because he wore
sandals to the Lone Star that day.

The fourth aggravating circumstance that
the State wiil prove beyond a reasonable doubt is
that the defendant in the immediate proceeding
been convicted of more than one offense of murder
in the first degree or second degree, in other
words, a double homicide, two lives taken. A jury
has already made that decision. You have that
fourth aggravating circumstance.

Ladies and gentiemen, the evidence in
this case will convince you beyond a reasonable
doubt the four aggravating circumstances have been
proven beyond a reasonabile doubt. The evidence

8JDC04638
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will also show, ladies and gentlemen, that no
mitigating circumstances are present that outweigh
these aggravating circumstances, and that the
death penalty is certainly a viable option for you

to consider when you determine the appropriate
punishment for those two senseless and brutal
murders committed by this defendant.

Thank you, your Honor.

THE COURT: Counsel, do you wish to open
now or after the noon recess?

MR. SCHIECK: After the noon recess,
please, your Honor.

THE COURT: Let's be in recess now for
the noon recess. During the recess you're
admonished not to converse amongst yourselves or
with anyone else on any subject related to or
read, watch or listen to any report of or
commentary on the trial or any person connected
with the trial by any medium of information
including, but not limited to, television, radio,
or newspapers or form or express any opinion on
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tWhereupon,

THE COURT: We are on the record in the
State of Nevada versus Marlo Thomas. The record
will refiect the presence of the parties and
counsel, all officers of the court, and the
absence of the jury. Mr. Owens.

MR. OWENS: Yes, thanks. Sorry we were
late, your Honor. We should probably make a
record. We agreed to have the family in here, and
there was sorme problems with that, so now they've
been excused. But we have two family members that
are not witnesses in the case, will not be
testitying. and, in fact, sat through the last
penalty hearing when it was held before because
they were not witnesses in the case.

THE COURT: The trial is open to the
members of the public. As long as the members of
the public don't interfere with the proceedings by
trying to talk to the defendant, then peopie can
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be called as witnesses.
THE COURT: They can come in and sit
through the trial.
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1 MR. OWENS: They were here last time.
2 THE COURT: Whoever they are, if they're
3 not going to testify they can come in.
4 MR. OWENS: Thank you, Judge.
5 THE COURT: Anything else?
51 MR. OWENS: Nothing, Judge.
7 {Whereuporn, the jury entered
8 the courtroom.)

9 THE COURT: Good afternoon, ladies and
10 gentlemen. Welcome back to penalty hearing in the
11 State of Nevada versus Marlo Thomas. One person
12 is missing? We'll start when that person arrives.

13 tPause in proceedings.)

14 THE COURT: The recorg will now reflect
15 the presence of the full jury and alternate

16 jurors. When we recessed for the noon recess

17 Mr. Schwartz had done the State's opening, and at
18 this time Mr. Schieck will give you the defense

19 opening.
20 MR. SCHIECK: Thank you, your Honor.
ﬂemoon Iadres and entlemen We talked
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1 priscn on two previous convictions, so there

2 really is nothing new in the opening statement of

3 the State other than 1o fill in some of the facts

4 of the incident.

5 In the state of Nevada, the death

6 penalty is never required in any case, in any

7 murder case, whether it's one, two, three, four or
8 more. It's never required. The jury has to make

© that decision. Now, a lot of that decision is

10 going to be based on locking at the facts of the

11 case, but we're not executing the facts of the

12 crime. We're talking about a human being, and
13 what we're going to try to do during our

14 presentation is present Marlo to you through

15 members of his family and other withesses so that
16 you come to understand why we are here. There's a
17 big leap from when Mario was a child until Aprii

18 of 18986, and you need to undersiand Mario and his
A L, —n ) P Y il d el F

1S 1aimTily Qg wiidi lldllbplll:u UUII]IS [SA=1% ;Jt:llu T

AN Yo At amsioan 1o in o hoara

LV T HIGL LAQUOTN WMo 1@ s i1iviT.

21 Wie'ra nning in nresent to vou

2 We're going to present to you

22 information that we belieave you should consider as
23 mitigating circumstances, but that's not our

24 decision; that's your decision. Mitigating

25 circumstance is a lot ditferent from an
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aggravating circumstance just so you understand
the process. | know the Court went over this

briefly with you, but | want to be sure that you
understand from our standpoint what we're talking
about. An aggravating circumstance has to be
proven beyond a reasonable doubt, and it has to be
uhanimous. All 12 have to agree that that
aggravating circumstance is proved.

On the other hand, a mitigating
circumstance there is no beyond a reasonable doubt
burden of proof, there's no requirement that it be
unanimous. Each of the 12 jurors that hear the
case has the right to find a mitigating
circumstance that the other 11 don't necessarily
believe exist or they don't want to cansider, but
each juror makes that individual decigion. And if
you find that mitigating circumstance, that is
what gets weighed against whatever the aggravators
are that the State has convinced you of beyond a
reasonable doubt. So hypothetically Juror No. 1
could find that there were six mmgatmg

44

aggravators. So each juror makes that individual
weighing process. tf one juror believes that the
mitigators outweigh the aggravators, you cant
have a unanimous verdict of death. and therefore
he's not death eligible. it's an individual

decision for each juror, but it has to be
unanimous in order to decide the aggravators
outweigh the mitigators.

And so as we present the witnesses that
we're going to call and the testimony concerning
Mario and concerning the case, you need to keep in
mind that each one of you needs to keep track of
what you believe should be considered in
mitigation of the sentence in this case. You all
told us during jury selection that you would
consider the forms of punishment, not just the
death penalty, and that's what you do when you

- ot ak

take ihe mmgalors and weugn ihem dgdlﬁ.‘:}l mne

family, his mother Georgia Thomas, his brother
Paul Hartwit, his brother Darryl Thomas, his aunt
Shirley Nash, his cousin Charles Nash, his nephew
David Hudson and his aunt Liza Bosley. Each of
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these witnesses is going to have a different
perspective of their dealings with Marlo as he
progressed through his adolescence and into his
teen years and ultimately to the point where he
was sent to prison for that first conviction.
Each of them is going to have a different
perspective as to what caused this situation to
occur that caused Marlo to be where he's at now.
Charles Nash, his cousin, is going to be
an interesting witness in the fact that Charles
Nash is the individual that got Marlo the job at
the QOutback. In fact, Charles Nash was good
friends with Carl and Matt and would give Can,
Matt, and Marlo rides home; that they would
socialize, and he never saw any problems between
Marlo and Matt or Carl. And that's important

because the State -- you need to understand this.
We can't argue to you that Marlo is not guilty of
these crimes. Can't do it. The State has
presented what they feel the evidence is in the
case that lead to

the conviction but we're also

ting testimony that m=t=g°t3°

in the ©

8
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anyone on that day, and Charles is going to
provide some very interesting testimony in that
regard.

Additionatly, you're going to hear from
Shirley Nash, his aunt. Mario had lived with her
for a while at a young age, and you'll hear about
his background and her dealings with Marlo; that
he would actually baby-sit at her house. Paul
Hartwit is his younger brother by eight years. So
Marlo was eight years old when the youngest boy
was born, and you'll hear Paul's perspective of
Mario and what Marlo's dealings with Paul have
been and a positive light in his life. And of
course you'll hear from Georgia, his mother.

Our position at the end of this stage of

the ggfavators and he is not death
eligible. We'l just go on the other three
noeeibla numchmente. Thank vou,
possible pumshments. Thank you
THE COURT: Thank you, Mr. Schieck.
Counset for the State, you may call your

first witness.

MR. SCHWARTZ: Thank you, your Honor.
Siate would call Steve Hemmes.
IAr A
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1 Whereupen,
2 STEVE HEMMES,
3 was administered the following outh by the court
4 clexx.
5 THE CLERK: You do solemnly swear that
6 the testimony you give shall be the truth, the
7 whole truth, and nothing but the truth so help you
8 God.
9 THE WITNESS: Yes.
10 THE CLERK: State your name and spell
11 your last name for the record.
12 THE WITNESS: Stephen Hemmes,
13 §-T-E-P-H-E-N H-E-M-M-E-3.
14 THE COURT: Ladies and gentlemen, can
15 you still see the witness?
18
17

18 BY MR, SCHWA{E’-(E (:‘T BAAMINATION

19 Q. Sir, how old are you?

20 A.  Thirty-one.

21 Q. Andin April of 1996 were you employed
22 atihe Lone Star Steakhouse?

23 A Yes, { was

24 Q And where is the Lone Star Steakhouse

25 located?

48

3131 North Rainbow.
Is that here in Clark County, Nevada?
Yes.
What type of a job did you have at the
Lone Star Steakhouse?

A. | was a saute cook and a daytime
dishwasher.

Q. And during your employment at the Lone
9 Star. did you become acquainted with a Carl Dixon
10 and a Matt Gianakis?
11 A. Yes.
12 Q. How is 1t you became acquainied with
13 those two individuals?

o>

DN D WN =

14 A. We became friends by working together.
15 Q. So both Carl and Matt worked at the Lone
16 Star?

i7 A.  Yes

18 G. Do you know what type of a job Carl

19 Dixon had at the Lone Ster?

20 A He was a prep cock.

21 Q What about Matt Gianakis?

22 A Prep cook as well.

23 Q. Did you become acquainted with an

24 individual by the name of Vince Oddo?
25 A.  Yes.
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Who was Vince Oddo?
The manager.
He's the manager at the Lone Star?
Yes, one of the managers.
Let me direct your attention to the
morning of April the 15th, 1996, Were you
scheduled to work at the Lone Star that particular
day?

A.  Yes, | was.

Q. Didyou, in fact, go to the Lone Star
Restaurant that day?

A. Yes, I did.

Q. Do you know approximately what time you
arrived at the Lone Star?

A. About 7:50.

Q. And did you go inside?

A, Yes, |l dd.

Q Was the Lone Star open to the public at
that particular hour?

PPOPO

A Na.

Q. Andhow is it you gained entry into the
Lone Star that morning?

A )
area.

Q. When you arrived and gained entrance

50

into the Lone Star Restaurant, did you notice
whether there were any other employees present
besides yourself and Vince Oddo?

A.  Matt had just showed up.

Q. Do you know if Carl Dixon was there?

A | didn't see him.

Q. Could he have been there butin a
different location of the restaurant?

A, Yes.

Q. Attes your arrival at the Lone Star, did
there come a time when you had a conversation with
the manager Vince Oddo?

A.  Yes. It was over my shoes.
wrong shoes to work that morning.

| wore the

Q. What type of shoes were you wearing?
A.  Sandals.
Q. What, if anything, did Vince Oddo say to

you about your dress?

A That it couldn't be open-toed shoe; that
it had to be all enclosed and go home and change
my shoes and come back.

Q. Did you indicate to Mr. Oddo that you
would go home and change your shoes and then
return to the Lone Star?

A.  Yes.

8IDC04641
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jury. How many witnesses have you got left? It seems more
than the other part of the case.

MR. SCHWARTZ: Five, Your Honor.

THE COURT: You'‘ve got five others left?

MR. ROGER: We have --

MR. SCHWARTZ: Two are the victim impact and three
regular witnesses.

THE COURT: All right, we'’ll proceed with this. Let
me ~- I didn’‘t know you had that many left. I thought you had
one or two left. But let me read the defendant’s right to
allocution in the penalty phase. Mr, LaPorta, you'‘ve
discussed this with your client, I'm sure?

MR. LaPORTA: Yes, Your Honor, we have.

THE COURT: I think I should read this during this
phase of the trial, the penalty phase.

Mr. Thomas, you will have an opportunity to make a
BWOITI Or unsworn statement. A sworn statement is one made
after you have taken an oath to tell the truth. Should you
decide to make a sworn statement, you could address any issue
that is relevant to the caese or trial. However, the
prosecutor will be allowed to cross-examine you.

Instead, you may make an unsworn statement to the
jury. In your statement you must limit your comments to
expression of remorse, pleas of leniency, and plans and hopes

for the futuzre. You may not testify concerning the facts and
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circumgtances relating to your gquilt or innocence. If you say
anything beside your expresaions of remorse, pleas of
leniency, and plans and hopes for the future, as I have told
you, you will be subject to corrective actlonz by the Court.
These actione may include, but are not limited to my comments
on your testimony, the State’s comment upon your statement, or
the State’s cross-examination of you concerning your
statement.

Did you explain this to your client, Mr. LaPorta?

M8. McMAHON: Yes, Your Honor, I have.

MR. LaPORTA: Yes.

THE COURT: Is that correct, Mr. Thomas?

THE DEFENDANT: Yes.

THE COURT: Did they explain this right to
allocution?

THE DEFENDANT: Yes.

THE COURT: 1Is he going to make an unsworn
gtatement? At least you’ll tell me at the appropriate time?

MS. McMAHON: That's correct, Your Honor.

THE COURT: All right. All right then, we’ll take a
recess.

(The Court Recessed)
{Jury is present)
THE COURT: All right, counsel stipulate to the

presence of the jury?

I-178
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COMPTON - DIRECT
MR. ROGER: Yes, Your Honor.
MR. SCHWARTZ: The State doea, Your Honor.
MR. LaPORTA: Defense does, Your Henor.
THE COURT: All right. The State's next witness,
please.,
MR. ROGER: Michael Compton.
THE COURT: Would you remain standing up over here,
alr, raise your right hand and be sworn.
MICHAEL COMPTON, PLAINTIFF'S WITNESS, IS SWORN
THE CLERK: Thank you. Please be peated.
THE COURT: State your name and spell your last name
for the record.
THE WITNESS: I'm Michael Compton, C-0-M-P-T-0-N.
DIRECT EXAMINATICN
BY MR. ROGER:
Q What is your business or occupation?
A I'm a parole and probation officer with the Division
of Parole and Probation.
Q And how long have you been a parole and probation
officer?
A About seven years.
Q Are you assigned to a certain gection of the Parolas
and Probation Department at the present time?
a Yes., I work in the Court Services Unit writing

presentence investigation reports.

I-179
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COMPTON - DIRECT
And how long have you been assigned to that section?

Well, I‘ve done it on and off for about three years.

o » O

What is a presentence investigation report?

A It‘s a report that prepared for the Court prior to a
defendant’s sentencing that summarizes his criminal history
and social background,

Q In that report, do you also offer a recommendation
to the Court as tc what sentence might be appropriate?

A Yesn, we do.

Q What sources of information do you have to draw
from?

A We have criminal history reports from NCIC, the
National Crime Information Center, Federal Bureau of
Inventigation, state -- various state depositories, including
the State of Nevada, SCOPE and other c¢riminal histories. We
aleo ask the defendant to £111l out a questionnaire that asks
about his criminal history and social background. We also
have access to juvenile court records if the person is under
twenty-four years of age., We can alsc have access to
educational information, educatiocnal background. And we also
do a face-to-face interview with the defendant whenever
possible.

Q Officer Compton, I'm showing you State’s Proposed
Exhibit Number 87. Do you recognize that document?

A Yes, I do.

I-160
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COMPTON - DIRECT

o What is it?

A It‘s a presentence investigation report.

Q What was the -- what ia the defendant’s name?

A Marloc Demetrius Thomas.

Q What is the date of the report?

A It's dated November 20th, 1950,

Q What was the charge which he had pled guilty to?
A Attempt robbery.

Q Ané do you know who the author of the report is?
A Yes. Officer Norma Price.

Q She was working in the Court Services Division at

that point?
A Yes, she was.
MR. ROGER: I move for its admisaion, Judge.
THE COURT: Any objection?
MR. LaPORTA: No objection, Judge.
THE COURT: 87 will be admitted in evidence.
(Plaintiff’s Bxhibit No, 87 admitted)
BY MR. ROGER:
Q With respect to this report, is there reference to
his ~-- Marlo Thomas’s juvenile arrest?
A Yea, there is.
Q Is there a -- on page 3 of that document, is there
reference to a July 6, 1984 arrest?

A Yesn.
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1 Q What was the arrest for?

2 A Robbery, amended to battery.

3 Q That was his juvenile arrest?

4 A Yes, air.

s Q Was it a North Las Vegas Folice Department arrest?

6 A North Las Vegas Police Department, yes.

? Q You’ve seen different police reports throughout your
8| career in generating these PSIs, is that right?

9 A Yes.

10 Q I'm showing you State's Proposed Exhibit Number 108.

11| Is that a two-page incident report from the North Las Vegas
12 | Police Department?

13 A Yes, it is.

14 Q In the top right-hand corner, does it have a date
15} for the incident?

16 A Yes, it does. It looks like July 6éth of ‘84.

17 Q Does that correepond with the second entry for his

18 | arrest for robbery?

19 A Yea, it does.

20 Q Does it list a suspect’s name?

21 A Yes.

22 Q What is the suspect's name?

23 A Marlo Demetrius Thomas.

24 Q Are these -- this the type of repert which either

25| yourself or Me. Price might have relied upon in preparing that
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COMPTON - DIRECT

report?
A Yes.

MR. ROGER: Move for its admission.

THE COURT: What is that, 108?

MR. ROGER: Yes, Your Honor.

THE COURT: Any objection?

MR. LaPORTA: No objection.

THE COURT: 108 will be admitted,

{Plaintiff’s Exhibit No. 108 admitted)

BY MR. ROGER:

Q With reapect to the defendant‘s social history --
I'm sorry for reaching in front of you --

A All right.

Q -- does it have a section on page 6 entitled "Social
History"?
A Yes.

Q Does it indicate whether or not the defendant told
Ms. Price whether or not he had a close relationship with his
family?

A Yes. He said that he had a close relationship with
his family.

(o] Does it aleo refer to a certification report where
the defendant’s mother was interviewed?

A Yes, it dces.

Q Will you please read those two paragraphs which
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COMPTON - DIRECT
relate to the defendant’s mother’s interview.

A According to the certification report:
"The defendant’s mother indicated that her son was,"
quote marks, *‘spoiled rotten and somewhat independent.’
Her degree of parental control has been fair. She relied
on the defendant’s older brother’s to help her discipline
him, since they moved from the residence he bhecame more
aggressive. She did not believe that the defendant was
involved in drugse, but believed that he would get into
druga if it provided,® quote, "‘guick money.’ She
describes him as ‘a child who grew up too quickly. He is
basically quiet and is a loner or a follower.' He
continued to the lifestyle of a teenager while remaining
in hie mother’s home, but he has become more dangerous.

“A telephone interview on November 15th, 1990, with
Ms. Thomas indicated that much of the above report was
exaggerated by juvenile authorities. She wants her son
to come home, get a job, and help her with the household
expensges.”
Q Does it indicate whether or not the defendant

claimed to have any health problems?

A He claimed not to have any.
Q Does that include mental health problema?
A Well, the next page -- well, it usually does; I

don’t see one on here, but.
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Q Okay.

A It’'e normally a part of the report, yes.

Q Doee it indicate whether he had any problems with
alechol or narcotice?

A It indicates that he said he did not.

Q On the final page, was the defendant given an
opportunity to write a statement for the Court‘s
consideration?

A Yesn.

o Will you please read that for us?

A *I was helping my cousin out when I committed the

crime. I should be granted probation because I‘m a nice

person and about to turn 18 soon. And my adult life --
and I won't -- and I want to start it off doing things
that are good for me and for my family, and I don‘t want
to start my adult life behind bars. I know what I done
was wrong, but I don’t think you should hold that againat
me because I was there. I have a Jjob walting for me at

Bally's if I get out. And I want to do for my community

now, "

Q Is it signed Marlo Thomas?

A Signed Marlec Thomas, yes.

Q I'm showing you State’'s -- what was the
recommendation for imprisonment?

A The recommendation was for a term of three years and
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COMPTON - DIRECT
restitution in the amount of two hundred and thirty-seven
dollarse and fifty cents (§$237.50).

Q What wae the maximum term of impriscnment for
attempted robbery?

A One to seven and a half years in the Nevada
Department of Prisons.

Q I'm showing you State’s Proposed Exhibit Number 88,
which is a three-page document. Does this appear a certified
copy defendant's judgment of conviction for attempt robbery?

A Yes, it does.

MR. ROGER: Move for its admission.
THE COURT: RAny ocbjection?
MR. LaPORTA: No objection, Your Heonor.
THE COURT: 88 will be admitted in evidence.
{Plaintiff’s Exhibit No. 88 admitted)
BY MR. ROGER:

Q Moving to page 2. 1Is it signed by the district
judge, dated December 6, 15907

A Yes, it is.

Q Is that generally the date where -- on which he was
sentenced?

A Yes,

Q What was the defendant’s sentence imposed by the
Court?

A Six yeare in the Nevada State Prison with credit for
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COMPTON - DIRECT

time served of 111 days.

Q Subsequently, you conducted an interview and you

were requested to prepare a presentence investigation report

for the defendant?

A Yes,

Q I'm showing you State’s Proposed Exhibit Number 102.

Is that a copy of your presentence investigation report?

A Yes, it is.

MR. ROCGER: Move for its admission.

MR, LaPORTA: No objection, Your Honor.

THE COURT: Which exhibit is this?

MR. ROGER: 102.
THE COURT: Any objection?

MR. LaPORTA: No objection, Your Honor.

THE COURT: 102 will be admitted in evidence.

{Plaintiff’s Exhibit No. 102 admitted)

BY MR. ROGQER:

o ¥ ©

Was that a negotiated plea?

Battery with substantial bodily harm.

What did the defendant plead guilty to?

A Well, it was negotiated. The State agreed to retain

the right to argue facts and circumstances at the time of

sentencing. And the defendant agreed to pay restitution.

Q When did he enter his guilty plea?

A April 5th, 19%.
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Q When did you prepare your report?

A It's dated May 20th, 1996.

Q When a defendant enters a guilty plea, is he given
certain instructions by the Court as to contacting the
Department of Parole and Probation?

A Yes. He is supposed to call us and make an
appointment to come in for an interview.

Q Do you have any independent reccllecticn as to
whether or not the defendant called you to set up the
appointment?

A He didn‘t.

Q You’re saying that he did not call you toc set up an
appointment?

A That's correct.

Q On April 1S5th, 1996, on the date of this wurder in
which the defendant wams convicted, he was a convicted felon
for attempted robbery?

A Yes.

Q Was he -- under the laws of the State of Nevada was
he allowed to carry a firearm?

A No.

Q Is that an additional crime?

A Yes, it is.

0] When you interviewed the defendant, what was his

attitude?
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A He wasn’t very cooperative; he didn’t want to talk
to me. He said that he didn’t know why he was talking to me
because he had more important things to worry about,

Q In the course of your investigation, did you rely on
Norma Price’s report to a great extent?

A Yes.

Q Do you have a section in your report which refers to
the defendant’s conduct while he was incarcerated on the
attempted robbery charge?

A Yes.

Q Does this report indicated that he had an
altercation with an inmate while he was ilncarcerated?

A Yes, it does.

Q Does your report reflect what happened to the
inmate?

A The report says that he aseaulted a fellow inmate,
and the result of that was that the inmate was injured to the
axtent that he required surgery to cne of his eyes.

Q What was the result of the defendant’s infraction?

A Served 12 months in disciplinary segregation.

Q Were you aware that the defendant was not paroled,
but merely discharged from his sentence?

A Yes,

Q wWhat was your recommendation?

A Maximum texm of 60 months with the minimum parole
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COMPTON - DIRECT

eligibility of 13 months in the Nevada Department of Prisons.

Q I'm ahowing you State's Proposed Exhibit Number 103.

Is that a certified copy of the defendant’s judgment of
conviction?
A Yes.
MR. ROGER: Move for its admission.
THE COURT: Any objection?
MR. LaPCORTA: N objection, Your Honor.
THE COURT: All right, that‘ll be admitted.
Is it 31037
{Plaintiff’s Exhibit No. 103 admitted)
BY MR. ROGER:
Q What was the defendant’s sentence as imposed by the
district court judge?
A A maximum of 60 months with the minimum parole
eligibility of 13 months in the Nevada Department of Prisons.
Q And what the date of his conviction?
A July the 12th, 1896,
Q Thank vou.
MR. ROGER: Judge, that’s concludes direct
examination.
THE COURT: Do you have any croas?
MR. LaPORTA: Yes, Your Honor, a little bit of
cross.

/7
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CROSS-EXAMINATION
BY MR. LaPORTA:

Q Good afterncon. This repeort that you referred to
wherein there was an attack upon an inmate that required
purgery, you gathered that information strictly from a report?

A It came from a report from the Department of
Prisons.

Q All right. Did you interview any correction
officers as to what had occurred?

A No.

Q Did you interview any Department of Prison officials
as to what had occurred?

J.N No.

Q Did you interview the inmate that the injury
occurred to?

A No.

Q So this -- the conclusion you came to was strictly
off of a sterile report that you had read?

A Yes.

Q Okay. You had testified that there was no mentiocn
as to health problems, specifically mental health problems, in
gsome of these presentence investigation reporta. 1Is it the
Department of Parole and Probation’s normal activity in
processing these to review school district records, and

specifically in the areas of behavioral and emotional problems
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that a chiid may have had?

A We do sometimes. If it's -- if we have information
that that is the case, then we will try to, yes.

Q Okay. How about Children’s Behavioral Sexvices, do
you review those cn occasion?

A If we have information that that is -- that he has
been there, then we would try to, yes.

Q And that information usually comes through the
defendant or hie family, is that not true?

A The fact that he was there, yes.

Q That he‘s had those kinds of problems?

A Yes, uh-huh.

Q All right. Otherwise then you would have no reason
to search those records unless something like that triggered
that?

A Yes, that’s true.

MR. LaPORTA: No further questions, Your Honor.

THE COURT: That completes this one. We thank you.
You can go about your business now.

Next witness.

MR. SCHWARTZ: Paul Wheelock.

THE COURT: Mr. Wheelock.

THE WITNESS: Yes.

THE COURT: Remain standing up over there, raise

your right hand and be sworn.
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PAUL WHBELOCK, PLAINTIFF'S WITNESS, IS SWORN

THE CLERK: Thank you. Please be seated.

THE COURT: State your pame and spell your last name
for the record. Have a seat, sir, yes. And state your name
and spell your last name.

THE WITNESS: Paul Wheelock, W-H-E-E-L-0-C-K.

THE COURT: All right.

DIRECT EXAMINATION
BY MR. SCHWARTZ:
Sir, by whom are you employed?
The State of Nevada.
In what capacity?
Correctional Cfficer, Department of Prisons.

And where are you currently assigned?

O ¥ O P D

Scuthern Desert Correctiocnal Center.

Q Directing your attention to August the 1lst, 1996,
were you also employed by the Department of Prisons on that
date?

Yes, sir, I was.

And where were you assigned on August the 1st, 19967
Inmate work detail.

At what -- at what prison?

Boutharn besert.

o P 0O » O P

Okay. Did there come a time on August the lst,

1996, when you made contact with an individual by the name of
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Marla Thomaae?
Yea, sir, there was.
And do you see Marlo Thomas in the courtroom today?

Yes, sir. He’s gitting right to my left.

Lo I « B

And can you describe what he's wearing today?

A Right now, yes, sir. He’s in white shoes, looks
like brownish/grayish socke and tan pants and the same with
the shirt.

Q Thank you.

MR. SCHWARTZ: Will the record reflect the
identification of the defendant, Your Honor?

THE COURT: The record will so reflect.
BY MR. SCHWARTZ:

Q On August the 1st, 1996, did an incident occur at
the prison involving yourself and the defendant?

A Yes, elr, it did.

Q Could you degcribe for the jury, please, what took
place?

A Yeah. I had a trash crew; we were picking up the
trash in unit 7. Of course I did not know the defendant at
the time, he was screaming out the window., Kind of racist,
because the institution at the time was in a lockdown
pituation. He was kind of getting a little racial because we
were -~ I had two white inmates on my work crew, and he was

kind -- let‘s say he was really belly aching because I didn‘t
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have any blacks out there.

Q Okay.

a Started calling ‘em -~

Q Without getting into what was said at that time,
what else happened between yourself and the defendant?

A When I went inside of the unit to pick up the rest
of the trash, deliver some bags to my porters that were
serving food at the time, he carried out with telling me he
was going to whip my whatever and got rather verbal.

Q Okay. Did the defendant attempt to assault you or
one of your helperse?

A He attempted to assault me, sir.

Q Okay. Tell us about that.

A Well, when he wouldn’t quit screaming and hollering
and calling me names through the cell, I went over to find out
what is the problem here; don’t need this. Lockdown
situation. So when I opened the cell door to talk to the
inmate, told him let’s go out here, let's discuss this, let’'s
shut this up, don’t need it, he attempted to take a swing at
me. At that time I -- basically I blocked the swing and put
him up against the wall.

Q Thank you.

MR. SCHWARTZ: I have no further guestions, Your
Honor.

THE COURT: Do you have anything?
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MR. LaPORTA: dJust a few questions.
CROSS-BXAMINATION
BY MR. LaPCRTA:
Q Officer, the correction officers as you work through
& shift are assigned areas, are they not?
A Yes, sir.
Q And what was your assignment at that time? Were you
assigned -- you said work detalls.
A Yeg, eir. I’'m all over the yard.
Q You’re all over the yard. I mean, do you have
responsibilities inside these living areas, these residences?
A Absolutely, sir. We -- my crews do the painting,
the cleaning, we pick up all the trash. Basically we’'re in
any unit on the yard and every square inch of the yard.
Q All right. And inside the residences?
A Each and every unit.
Q Okay. So your being in there was not out of the
ordinary?
A Ch, no, air. I‘m in there probably three times on
the average of a day.
Q One awing and one swing only?
A Yes, sir.
MR. LaPORTA: No. No further gquestions.
THE COURT: You got 104, now you don’‘t want to do
anything with that?
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MR. SCHWARTZ: Your Honor, we’ll move for ita

admiseion. Let me show it to ---
(Off-record counsel colloquy)

THE COURT: All right. You move to admit 1047

MR. BCHWARTZ: Yes, Your Honor.

MR. LaPORTA: No obhjection, Your Honor.

THE COURT: There’'s no objection. 104 will be
admitted into evidence.

Thank you very much, sir. You’'re excused.

Next witness.

MR. SCHWARTZ: Wendy Cecil.

THE COURT: Ms. Cecil, please remain standing up
over there, raise your right hand and be aworn.

WENDY CECIL, PLAINTIFF'S WITNESS, IS S8WORN

THE CLERK: Thank you. Please be peated.

THE COURT: Please state your name and spell your
last name for the record.

THE WITNESS: My name is Wendy Lynn Cecil,
C-E-C-1-L.

THE COURT: And spell your first name perhaps, too,
please.

THE WITNESS: Wendy, W-E-N-D-Y.

THE COURT: All right.

THE WITNESS: L-Y-N-N.

THE COURT: All right. Thank you.
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CECIL - DIRECT
Mr. Schwartz.
MR. SCHWARTZ: Thank you, Your Honor.
DIRECT EXAMINATION
BY MR. SCHWARTZ:

Q Mp. Cecil, I'm going to ask you a few questions and
then defense counsel can ask you some questions., We’d
appreciate it if you could speak up into that microphone so
the members of the jury can hear. Okay?

About a year ago were you residing in the state of
Nevada?

A Yes.

Q And did there come a time you moved away from the
state of Nevada?

A Yes.

Q Okay. So currently you reside outside of the state

of Nevada?
A Yen.
Q Dpid you know a young man by the name of Carl Dixon?
A Yes.
Q How was it that you knew Carl Dixon?
A He was a very close family friend.

Q S0 you were @ocial acquaintances with one ancther,

or social friends?

A Yeah. He stayed at our house geveral times.
Q So he’d hang out at your house on occaslon?
I1-198
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CECIL - DIRECT
A Yeah. Yes.
Q Were you aware of the fact that Carl Dixon worked at
the Lone Star Steakhouse located on Ralnbow?
A Yes, I did.
Q Pid you realize that he worked there on a -- for a

certain period of time and then left to go work at Applebee’s?

A Yeah.

Q But then returned back to the Lone Star?
A Yes.

Q How well did you know Carl?

A Really well.

Q Okay. Did he ever talk to you about probleme that
he was encountering at hie job or just in life in general?

A Not really, but just one incident.

Q Okay. When he talked -- when he confided in you
this one time and talked about an incident, did he have to do
with where he was working?

A Yes.

Q And was that at the Lone Star Steakhousge?

A Yen,

Q pid the incident he relate to you deal with a
co-employee, somebody who worked there with him?

A Yes.

Q Or used to work there with him?

A Yes.
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Q What did he say about this individual?

A Firet it was just backtalking, smartaleck; it was
just a person named Thomas that was just a swmart mouth.

Q Okay. In addition to saying that thie Thomas was a
smart mouth, did there come a time when Carl Dixon indicated
to you a specific incident that had occurred while he was at
work with Mr. Thomaa?

A Yeah. Well, the first time it was just backtalking,
and then he left that company, and then I guess moved to a
different location, to Applebee’s. And then I bumped into him
at the lLone Star and that’s when he was very disturbed.

Q Okay. You bumped into Carl -~
Yeah.

-- 18 that correct?

Yeah.

And he appeared disturbed?

Yeah.

Very different than his normal behavior?

» 0 @ 0O P 0O ¥

Ch, yeah.

Q When you bumped into Carl and he appeared diaturbed,
when wae that in relationehip to April the 1Sth when he was
killed?

Would you like a glass of water, ma’'am?

A It was about a week.

Q So you bumped into Carl Dixon about a week before
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his death?

A Yes.

Q And you -- you believe he appeared, at least in your
opinion, to be troubled by something?

A Yes. Yes. I'm sorry.

Q Did he confide in you aes to what was troubling him?

A When we -- at first he didn‘t want to talk about it,
and then I just -- then jokingly we were kidding around and I
told him, you know, come on, you can talk to me; and he sgaid
that he was having a problem that came back, that Thomas came
back. And I asked him, is this the guy, you know, you were
talking about a year ago? And he said, yeah. And he -- and
then he came in the -- that he felt like he was the cause of
some disturbance, from the manager I guess, said that he
caught -- saw Thomae taking money out of the till and -- and
that he was the only person there, and Carl said that, he saw
him and Thomas came by and took a knife, one of the steak
knives, and put it up -- up in the back and said that if you
tell anybedy I’l]l kill you.

Q Did Carl indicate to you some type of a premonition
about what he thought might happen to him?

A Yeah. I said, are you kidding me, you know, I
thought we were just kidding around, that he wae just joking
around; and he was like stone-cold face, he said, no, this is

not a guy to be messed with. And I asked him, I‘m like, you
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know kidding around, I said, you’'re not afraid of anybody.
And he was like, no, I'm afraid; look, he threatened my life.
And I was like, well, what are you going to do? And he was,
there's nothing to do, it's already -- it's just going to go
down that way, it’s just going to come to a head.

Q Did Carl ever demonstrate how thie Mr. Thomas
utilized the knife when he made threats?

A No. He just said he’s -- he just stuck it up --

Q I -- I'm sorry, I can’'t hear you.

A He just said that he stuck it up to hie back, and

Q Up to his back?

A -- and just threatened him.

Q Did Carl appear to be serious when he was relating
these events to you?
Oh, yeah. More serious than I was.
Well, you didn’t work at the Lone 8tar, did you?

B 0 P

No.

Q And did you know an individual by the nams of Mr.
Thomas?

A No.

Q Did Carl tell you anything about him, either his
size or his race or anything like that?

A No, just referred to him as a black man that was

working there.
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CECIL - CROSS
Q Okay. Was Carl Dixon a quiet person?
A Yeah, he was kind of a loner.
Q Did you ever see him involved in any kind of a
fight?
A Ne. No, no.
Q Did you ever see him act violent with anyone?
A No. No.
Q And you said that you told him that, based cn you
knowing Carl that he wasn’t afraid of anybody?
A Yeah. Before -- when we were sitting and watching
T.V. I asked him if he was ever afraid of anything; and he
eaid, no. And then this night -- that's what kind of made
calm down a little bit and get serious with him, he was
definitely afraid.
Q Thank you.
A Definitely.
MR. SCHWARTZ: Pass the witness.
THE COURT: All right. Thank you, Mr. Schwartz.
Do you have any questions?
MR. LaPORTA: Yeah. A few queetions, Your Honor.
CROSS-EXAMINATION
BY MR. LaPORTA:
Q Ms. Cecil, you gave a statement to the police, did
you not?

A Yea,
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Is it --
Yes, I did.
All right. And that was when?
I -- last -- about four months ago maybe.

About -- less -- about four months ago, maybe.

©c 0 P 0O P O

About four months ago. Have you given them any
other statements other than that one?

A No. Just that one.

Q Just the cne. And were you here, or did they come
to wherever you now live?

A Yeah, they came to my apartment. I was leaving
then,

Q Okay. Was anybody else present then?

A Yes. My mother and my fiance‘.

Q Okay. Have you had a chance to review that
statement since then?

A Yeah., Today.

Q tkay. Do you have it there?

A Yea, I do.

Q Isn’t it not true that you never mentioned to the
police anything about hiding the knife --

A I didn’t --

Q -~ at that time?

A ~- gay hiding the knife.

Q What did you say then?
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I said he was hold it up to his back.
Q Holding a knife.

Mm-hmm.

MR. LaPORTA: The Court’s indulgence,

(Off-record colloquy)
BY MR. LaPORTA:

Q Do you have the statement with you right now?
A Yes.
Q All right. May I see that statement, please?

MR. LaPORTA: Approach the witness, Your Honor?

THE COURT: Yeah.

MR. LaPORTA: The Court’s indulgence.

(Off-record counsel colloquy)

MR. LaPORTA: Your Honor, at this time we have no
further questions, but we‘d ask for at least the next hour or
two that Ms. Cecil remain in the area. We may recall her.

MR. SCHWARTZ: Your Honor, if they have questions,
they can cross-examine her now. She has a flight that's
scheduled to leave at 5:00 o‘clock. We've made evary
opportunity for them to talk te her; we‘ve been courteous to
them. They’'ve had all day long tc speak with her.

THE COURT: All right, all right, we’ll -- yeah, I
think you should finish up now, Mr. --

MR. LaPORTA: Judge, I‘ve never had an opportunity

to talk to her.
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DIXON - DIRECT
{Of£-record colloquy)
MR. LaPORTA: No further questions, Your Honor.
THE COURT: All right, thank you very much. Nothing
else then?
Thank you. You can be excused then, all right?
THE WITNESS: Thank you.
THE COURT: Thank you so much.
Next witness, please.
MR. ROGER: FPred Dixon.
MR, SCHWARTZ: Thank you, Wendy.
THE COURT: Mr. Dixon, please remain standing up
over there, raise your right hand and be sworn.
FRED DIXON, PLAINTIFF'S WITNESS, IS SWORN
THE CLERK: Thank you. Please be seated.
THE COURT: State your name and spell your last name
for the record.
THE WITNESS: Fred Dixon, D-I-X-O-N.
THE COURT: Okay.
DIRECT EXRMINATION
BY MR. ROGER:
Q Mr. Dixon, you‘ra Carl Dixon’s father?
A Yes.
Q I know that you have a prepared statement that you’d
like to read toc the jury, but I'd like to ask you a few
questions about Carl, LIf that’'s ockay?
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Certainly.
How old was Carl at the time of hie death?
Twenty-£four, I believe.
Did he have any brothers or sisters?
No -+ he had one gister, I'm sorry.
How old is his sister?
Twenty-eight.

How was Carl as he was growing up in the home?

¥ 0O P O ¥ O P O Y

He was very joyful. We never had any problems with
him. He was just a joy to be around.

Q Did he graduate from high school?

Yesz, sir.
Did he hold regular jobs during his young adult
life?

A Yeah, he did.

Q Can you tell ue what types of jobs?

A Well, he had paper routes and various jobs that high
school kids have. He worked for a computer company building
computers at one time. And he worked at McDonald's while he
was going to high schcol. And of course after high schocl is
when he enrolled in UNLV. I believe that’s the only three
jobs that I can remember he had during high school.

Q Ckay. While he was attending UNLV, he started
working at the Lone Star?

A No. He had scarted attending UNLV after graduation
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from high school, and he had completed, I believe about three,
three and a half years. He was in the nuclear wmedicine field
and then he completed his internship at UMC, and I really
think he was kind of getting burned out of going to achool
because he had started right after high school so he had
decided to lay out for a couple of semesters and get a job and
-- to make some money.

Q How long did he work at the Lone Star Restaurant?

A Probably for about a year. I really don’‘t know, to
give you exact dates.

Q Okay. You have a statement that you’d like to read
to the jury?

A I have a statement, and I have a statement that was
prepared by his mother that ghe would like alsc to be read.

Q Is his wother present in court?

A Yes, she is.

Q Go ahead and read the statement if you would.

A Okay. The first cne 1‘d like to read is from Carl’'s
mother, Phyllis,

"My son Carl, was a gentle, kind and loving person,

He was a good son and very protective of me, his mother.

I have wonderful memories of Carl as a baby, as a small

boy and as a young man, Carl lived with me for twenty-

one of his twenty-three years of life. He was quite an

adoleacent who loved to play computer games with his
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DIXON - DIRECT
friend charlie.

"Carl excelled in his junior and genier years of
high schcol, becoming a member of DECA and receiving many
awards in marketing.

"Carl never gave me any problems of the -- never
gave me any of the problems that most teenagere gave
their parents. I always knew where he was and what he
was doing. He was either at our house with his friend
Charlie playing games on the computer, or at Charlie’s
house doing the same thing. I can still hear the two of
them laughing.

"I remember the day of Carl’s confirmation into
church, and just three years later his high school
graduation, followed by his admission to UNLV. There
were supposed to be many, many more memories, memories
that were stolen from me. Carl‘s 1ife was taken from him
before he had a chance to meet and fall in love with his
dream girl. There will be no wedding for Carl, no
children for Carl, and no grandchildren for me from him.

"The holidaya that have passed since Carl’s death
have been very painful for me, especially Thanksgiving,
Christmas and his twe birthdays.

“I dread the endless years ahead without my son. My
heart is broken because I wae given no chance to tell him

goodbye. I have shed so many tears that somatimes I

I-209

AA5783



[T U

'S

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIXON - DIRECT
think I cannot cry any more, but the tears still come.

"The lcBs of my son Carl has been devastating to me
and the rest of my family. The thought of the rest of my
life without my scn is unbearable.®

And this 1s statement that I prepared. I preferred

not to read the jury a statement, but I -- I'm scared I will
leave something out that I wanted to say.

*Today I'm here to represent my only son Carl
Frederick Dixon. As I tried to think of what to say
today, and to especially think of what Carl would want me
to say, so many memories of him went though my mind.
Memories that a father has of his scon, memories that
cannot be taken from me, hie mother, his sister,
grandparente and friends.

"Remembering the first time I tock Carl to a daycare
center, how he cried when I left him and how joyful he
was when I came to pick him up. When he first learned
how to swim, how scared he was of the water. The first
tooth he lost and put under hig pillow, awakening to find
the tooth fairy had left a guarter where his tooth had
been. Remembering how proud I was of Carl when he was

pelected by Clark High Principal Allan Coles as

marketing and occupational student of the month,

"After graduation from high school Carl enrolled at

UNLV and wae majoring in nuclear medicine., After
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DIXON - DIRECT
completing his intermship at UMC, Carl decided to take a
break from achool and work for awhile. He had so much
going for him, but had he of known, so little time to do
it in.

*Ags Carl lived with me for the past couple of yeara,
we had become more than father and son; we had became
best friends. Going cut to dinner, joking around with
each other, but not tc say we did not have our difficult
times, as parents will be parents trying to point their
children in the right direction and help guide them to a
better life.

"I have dedicated most of my entire life to the law
enforcement profession, and I cannot recall how many
megsages of death I’'ve delivered, feeling compassion for
the receivers and trying to comfort them. However, as I
talk here today to you the jury, I wish I could find the
words to exprese my feelings on the tragic loss of my
son. I cannct even begin to imagine what horror and
tremendous pain Carl endured, and often wonder just what
my son was thinking of during his final moments.

"Never a day goes by that I do not think of my son,
think of the terrible tragedy that happened to him or how
it has devastated my life. I can still feel his preasence
and laughter in my home. Hearing a noise during the

night I sometimes think for a brief moment Carl‘’s coming
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DIXON - DIRECT
home .

I gsometimes look at his Star Trek plate collection
that he was o proud of, and I think of all the dreams he
must have had of the wonderful life that waes ahead of
him.

*Carl was a gentle person, someone that was always
willing to help others, someone who would go an extra
just to help.

"I'd like to close by telling the jury a little
story about my son, a story that will sum up the kind of
caring and honest person he was.

"During his middle school years, Carl had a paper
route in the apartment complex where we lived., One day
while doing his paper route he found an envelope on the
ground with the last name on it., Carl looked in the
envelope and found that it contained a one-hundred-deollar
bill.

"Now, Carl like all kids liked to spend money and
buy things. 8o what did he do? Well, he went to the
mail room of the apartment complex where we lived,
checked all the mailboxes for the last name that was on
the envelope. After locating the name on the mailbox, he
went to that apartment number and asked the lady if she
had lost a hundred dollars. The lady said, yes, she did,

and wase 8o thankful that the money had been returned, as
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GIANAKIS - DIRECT
she told Carl that was their family grocery money. Carl
received a ten-dollar reward from the lady.
“And that was my son Carl."
MR. ROGER: That concludes direct examination,
Judge.
COURT: Anything, Mr. --
LaPCRTA: No, Your Honor.
McMAHON: No, Your Honor.
COURT: All right. Thank you so much.
WITNESS: Thank you.
COURT: Next witness, please,
ROGER: Al Gianakis.

HE g g 887

COURT: Please remain standing, raise your right
hand and he sworn.
ALEXANDER GIANAKIS, PLAINTIFF'S WITNESS, IS SWORN

THE CLERK: Thank you. Please be seated.

THE COURT: State your name and epell your last name
for the record, sir.

THE WITNESS: Alexander Gianakis, G-I-A-N-A-K-I-B.

DIRECT EXAMINATION

BY MR. ROGER:

Mr. Glanakis, you are Matthew’s father?

A Yes, I was.
Q How old was Matthew at the time of death?
A Twenty-one.
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Did he have brothers and asisters?

He had one brother and one sister.

o P ©O

How old are -- is brother?

A Well, today his brother is thirty and his sister

twenty-eight.

Q Is his mother present in court today?
A Yes, she is.

Q Do you have a statement which you'd like to read to

the jury?

A Yes, I do.
Q Please go ahead and deo so.
A "Your Honor and membere of the jury.

"The death of our son Matthew has left a void in
our" -- excuse me -- "ipn our livee that can never be
filled. When they killed our son, they also killed us,
only we are dying a slow death, a little bit each day.
Death is so final, it boggles the mind. We just can’t
get it through cur heads that we’ll never see our son
alive again. We‘re still waiting for him to come
bouncing through the front door into the hcuse.

"A day without Matthew is like a day without
sunghine. We miss his radiant smile, his tremendous
pense of humor, his willingness to help when help was
needed, and most of all, his companionship.

"Sure we have memories of our son. Okay? But you
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can't hug a memory, you can’t kiss a memory; you cannot
share in a memory’s future aspirations. We also have the
memory of our son lying in his coffin; that vision will
haunt us the rest of our lives. Rvery time I think of
the way he passed away it gnaws at my insides, I
hyperventilate for a moment or two.

"You know, in a way, strange as it may sound, I envy
the defendant's parents. If they want to see their son,
all they have to do is just go to the correctional
facility where he’e located. If we want to see our son
we have to go to the cemetery.

"Our ordeal will never be over until the day we die.
The Court can never know the devastation that this haa
wrought upon my family and myself. You know, we as
civilized human beings, living in a civilized society are
responsible for our actiona, whether they be good or bad
and must face the consequences. I beg the Court, please
don’t forget this."

Thank you.

THE COURT: Anything else?

MR. ROGER: No, Your Honor.

THE COURT: Mr. LaPorta?

MR. LaPORTA: No, Your Honor.

THE COURT: Thank you so much, sir.

MR. ROGER: May I confer with the clerk for a
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momenc?
THE COURT: Yes. Sure.
{Off-record colloquy}

MR, ROGER: Judge, there are a few exhibits which
were not admitted.

THE COURT: Yeah, B9, 50 and 54.

MR, ROGER: Correct. We'd move for their admission.

THE COURT: They're violation reports. Any
objection?

MR, McMAHON: No.

MR. LaPORTA: No. No objection as to those, Your
Honor,

THE COURT: They’l]l be admitted.

(Plaintiff’s Exhibit Nos. B9, 90, 94 admitted)

MR. ROGER: Thank you., The State rests.

THE COURT: All right. Ladies and gentlemen, don’t
converse among yourselves or with anyone else on any subject
connected with the trial, read, watch or listen to any report
of or commentary of the trial or any person connected with the
trial by any medium of information, including without
limitation newspapers, television and radio; and don’'t form or
express any opinion on any subject connected with the trial
until the cause if finally submitted to you.

We’ll take ten minutes.

{The Court Recessed)
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McGILBRA - DIRECT
{Jury is present)
THE COURT: -- of the jury?
MR. ROGER: Yes, Your Honor.
MS. McMAHON: Yes, Your Honor.
THE COURT: All right. The State has called their
witnesses in this penalty phase.
Mr. LaPorta, Ms. McMahon.
MS., McMAHON: Thank you, Your Honor. The defense
would call Linda McGilbra.
THE COURT: Okay. Linda McGilbra®?
MS. McMAHON: McGilbra. fThat's correct, Your Honor,
THE COURT: Please remaining standing up over here,
I‘d like you to raise your right hand and be aworm.
LINDA McGILBRA, DEFENDANT'S WITNESS, IS SWORN
THE CLERK: Thank you. Please be seated.
THE COURT: Please state your name and spell your
last name for the record.
THE WITNESS: Linda McGilbra, M-C-G-I-L-B-R-A.
THE COURT: Mg, McMahon.
MS. McMAHON: Thank you, Your Honor.
DIRECT EXAMINATION
BY MS. McMAHON:
Q Good afterncon, Ms. MeGilbra. Would you tell us
what it is that you do for a living, Ms. McGilbra?

A CNA, certified nurse’s assistant.
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Okay. And you're a full-time employee?
Yes.
Now you're related to Marlo Thomas, is that correct?
I‘'m his aunt.

You're his?

0 P 0O > O

Aunt.

c Ckay. Can you -- or I'm going to ask you to tell
the ladies and gentlemen of the jury some of your
recollections that you have about Marlo and about your family.

A When Marlo was younger he used to come over to my
house and have dimnner with my kids and play football and
basketball with my two sons.

Q How old are your boys now?

A My oldest boy is twenty-three, my youngest is
twenty-one.

Marle and Patrick -- Patrick inm high scheel -- I
don't know did -- was Marlo going te school or what, but
Patrick ditched school with Marlo one day and they went over
on the west side around about Monroe., Later on Patrick came
back to tell me that there was a drive-by shooting, and
gomeone fired the gun and missed Patrick’s head about -- about
that much. And Patrick looked at Marlo and said, man, I'm
suppose to be in school, my mom’s at work and she’s thinking
that I'm in school right now; here I am hanging out with you.
And he told me that Marlo locked at him and told him, well,
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man, maybe you should stop hanging out with me. And that’s
what Patrick did, Patrick stopped hanging out with Marlo, he
went back to school and he graduate himself.

Maybe if Marleo wouldn’'t of talked as tc that he
would have kept hanging out with Marlo and God knows what
would have happened. I don’t know, but he did stop hanging
out with Marle and he did go ahead to graduate.

Q Marloc had a close relationship with you, with your
son?

A Well, no, hea didn‘t have a close relationship with
me, with my pons he did.

Q Oh, okay. And do you feel he was influential in
helping your son not to be involved with the problems that
other teenagers were having in that area?

A Well, yeah. Patrick, you know, like I said, Patrick
stopped hanging out, Patrick went back to school; Patrick
finished school.

Q Is there anything else that you’d like to say to the
jury today about Marlo or on his behalf?

A Last night I talked to my eldest son Patrick about
the situation that‘s going on. And from what he paid is that
Marle went out and, God knows what he did, because God and
Marlo knows exactly what Marlo did, and he feeled that it was
Marlo's way of maybe getting attention, asking for help. So

now he done went out and supposedly -- suppose he went out and
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McGILBRA - DIRECT

killed these two young mans, and now they asking to take his
life. And my heart go out to their families. But if you take
his life, it’s not going to bring Carl back or the other young
man. All you’'re going to be doing is taken Marlo's, and
that’s not helping Marlc. And I don't know, than him spending
the rest of life in prison is that going to help? 1I don‘t
know. All I know is that killing him is not going to help and
it’'s not going to bring the victims hack.

And, you know, I’'m sorry.

Q Thank you very much for coming and testifying.

THE COURT: Just a minute. Do you have anything?

MR. ROGER: No, Your Honor.

THE COURT: Thank you very much. You’'re excused.
Appreciate it. You're excusad, you go about your business.

Next witness please.

MS5. McMAHON: Your Honor, if we would call Georgia
Thomas, please.

THE COURT: Okay. Georgia Thomas, Mr. Bailiff.
Bring Georgia in.

Please remain standing up over here, raise your
right hand and be sworn,

GEORGIA THOMAS, DEFENDANT'S WITNESS, IS SWORN
THE CLERK: Thank you. Please be peated.
THE COURT: Please gtate your name and spell your

firet name and your last name for the record, please.
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GEORGIA THOMAS - DIRECT
THE WITNESS: Georgla Thomas, T-H-0-M-A-S,
G-E-Q-R-G-I-A.
THE COURT: ‘Thank you. Ms. McMahon.
DIRECT EXAMINATION
BY MS. McMAHON:

Q Mrs. Thomae, you’re related to Marlo, is that
correct?

A Yes.

Q Ckay. Can you pull that microphone up a little and
make it easier for you to speak.

And in fact, you're Marlo‘s mother, i{s that correct?

A Yes.

Q Ckay. Mre. Thomas, your sister just told the ladies
and gentlemen of the jury one of her recollections about Marle
and his relationship with her sona. I’'d like you, if you
could, to tell the ladies and gentlemen of the jury esome of
your recollectiona about your son and about his growing up
that shows the jury some other parts of Marlo’s personality
and character.

A Well, when he was growing up it was only me. It wae
only me that raised him. He --

Q Mrs. Thomas, where waes Marlo’s father?

A He wasn't around., He was not in the home.

[+} How many children did you have?
A

Four,
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GEORGIA THOMAS - DIRECT

How many children, if any, did you have that were

older than Marlo?

were

age?

b

¥ ©O

Two,
And then one younger?
Yes,

Now, when you say there was only you, you mean you

the only working adult?

0 P © » 0 ¥ O ¥ O P O P O PO P

I was the only adult in the house, pericd.
Okay.

And I was the only working one.

Okay. &And working full-time?

Yes,

Okay. And supporting all of your children?
Yes.

Okay. Was Marlo like your other children?

No, he was a little different.

Can you describe to us how he wae different?
He was more higher -- higher -- I can‘'t say it.
Hyper?

Yeah, very hyper.

Did Marlo have problems at sachecol?

Yes, he did.

Did he have problems with other children his own

Yeah.

I-222

AA5796



w o 3 ;o e W N

=
[=]

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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Q Okay. What, if anything, did you and the school
district try to do?

A We tried to -- we tried to help him. He was put in
the Children Behavior Center in the mental -- mental
institution ocut there on Charleston for a while.

Q Was he put on medication?

A I can’'t remember whether they gave -- yes, they gave
him some medication.

Q Did it seem to help?

A A little.

Q What was the relationship like between Marlo and
your older children?

A Between Marlo and his older two brothers, when I
wasn’t there they helped me -- they helped me with him. He --
he listened, and somecimes he didn't listen, but they helped
him a lot; they talked to him.

Q Okay. 1Is it correct that during the first years
that your boy was in grammar school, that he had an
incontinent problem, that he couldn’t stop from wetting
himself?

A Yes, he did.

Q Is it correct that the other children picked on him
about that?

A They called him stinky. They said he didn’t take --
cake baths and stuff.

1-223

AA5T97



w o g 6 e W NP

(=3
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

GEORGIA THOMAS - DIRECT

Q pid you try and help him with that?

A Yes.

Q You eventually were successful?

A Not really. He couldn’t see that he had a problem.
He couldn’t see it.

Q I know this is very difficult.

A It's very hard.

o} pid Marlc like school?

A Not really.

Q Did he have trouble learning?

A He couldn’'t -- gome things that he would know, and
gome things that it was hard for him to understand.

Q Did Marlo think that you liked your other boys
better than you liked him?

A Yea, he did.

Q Was it trus?

A I acted like it. I -- I acted like I did.

Q Ms. Thomas, you’ve sat here through this entire
trial, and I know it’s not been easy, any more than sitting
thera today is easy.

A No, it bhasn't.

Q Is there anything else you'd like to say to the jury
about your son, or cn his behalf?

A Marlo, he helped me out with his younger brother, he
would babysit. He helped me clean, he helped me cook. As he
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GEORGIA THOMAS - DIRECT
got older, I don’‘t know what happened.

My heart goes out to the victims! family bescause I
hurt. What he did, I hurt it. He didn’‘t only take their
lives, but he took mine, too. And by taking his life, it‘s
not hurting him, it’s hurting me. If you takin’ -- if you
take his life you take mine, too, because he's a human being,
he don't deserve to dia. The victims didn’t deserve to die
either. I can’t bring 'em back; if I could, I would, becauss
I know what they going through, because I cry, I shed tears
right along with them. But by taking his life, you’re not
hurting Marle, you’'re only hurting me. He need to be put
where he would understand and think about what he did each
day. He needs to think about that, he don’t need to die,
because if he die he just gone, he don’‘t think about what he
did; it leaves me and the victims’' families to think about it.

Please, please don't take my child’s life. Give him
a chance, let him go to prison and spend the rest of his life
there. Please don‘t take my child’s life. I’m begging you
with all my heart, don’'t take my child’s life, please don’'t
take his life, please don't take him.

Q Thank you, Mrs. Thomas, I have no further questions
of you.

THE COURT: Anything else?

MR. ROGER: No, Your Honer.

THE COURT: Thank yocu very much, ma‘am. You’'re
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excused.
Next witnees.
MS. McMAHON: Your Honcr, the defense would call
Darren {sic] Thomas, please --
THE COURT: Okay.
MS. McMAHON: -- Darrell Thomas, I'm sorry.
THE COURT: Please remain standing, raise your right
hand and be sworn,
DARRELL THOMAS, DEFENDANT'S WITNESE, IS SWORN
THE CLERK: Thank you. Please be seated.
THE COURT: State your name and spell your first
name and your last name for the record.
THE WITNESS: Darrell Thomas, D-A-R-R-E-L-L
T-H-0-M-A-8.
DIRECT EXAMINATION
BY M8, McMAHON:
Q Good afternoon, Reverend Thomas.
A How you deoing?
Q You're Marlo Thomae’'s older brother, is that
correct?
A The second-oldest.
Q The second-oldest brother, okay. Mr. Thomas, can
you teli me and the ladies and gentlemen of the jury briefly
what it is that you do in life?

A I work in the school district as a teacher’'s
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DARRELL THOMAS - DIRECT
assistant, also pastor at church.

Q And where are you a teacher’s assistant?

A At Variety School, a special school for children.

R Ckay. When you say a special school, do you mean a
school for children with special needs?

A Mentally-, physically-challenged students.

Q And you’'re assistant pastor at what church?

A The Philadelphia Church of God of Divine Christ.

Q Okay. It was the testimony of your mother that
during the years that Marlo was growing up, she was the only
economic support of the household, and that you and your
brother were involved basically as babysitters for Marle?

A Yeah. My older brother played football, aec I
basically babysitted Marlo and my younger brother, PJ.

Q Okay. Were Marlo and your younger brother PJ alike,
were they similar in their behavior?

A Marle and PJ? No. No, they wasn’t.

Q How long have you been at Variety School?

A About three years, and probably five months, five,
six months.

Q And the children that are there, you said are the
special needs children, is that correct?

A Mm-hmm.

o] And these are --

A Yes.
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DARRELL THOMAS - DIRECT

o] -- children with intellectual handicaps or physical
handicaps?
A Some of them, yeah, emotional --

Q Emotional problems?

A -- physical, mentally, disabilities that they have.
It's a schoel for special children.

Q New that you’ve had the experience of working with
special children, do you see behaviocr in these children that
reminds you of behavior you saw in Marlo when he was a child?

A When I worked in the aggressive behavior unit for
about a year -- as a matter of fact, my first year I worked
there and part of my second year -- some of -- some of the
behavior that the students brought forth kind of put we in the
wind of some of the things that Marlo would do and say.

Q During the years when Marlo was growing up, when you
were taking care of Marlo and PJ, did you try and help Marlo
learn achool work?

A I'm sOrry?

Q Did you try and help Marlo learn to understand his
achool work?

A To a certain degree, because I was in school myself.
Marle didn't want to really listen to what myself had to say.
We -- we weren’t really close, but he didn‘t want to listen;
you couldn’t tell him nothing. He wanted to kind of do what

Marlo wanted to do. He -- you know, I would make statements
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DARRELY, THOMAS - DIRECT
to him like, you know, you’ve got a problem up here, and you
know, that would just make him mad, because he felt he didn't
have a problem., But --

Q Now that --

A ~- looking at myself and my older brother, and
looking at Marlo, that’'s night and day.

Q Now that you've been working with children who are
special, who have problems, do you see the same inability, or
lack of paying attention, the inability in these children to
follow up with things as you saw with Marlo?

A Yes, Most of those students are on medication, so
that -- that helpse their behavior. They take Ritalin and
Thorazol so it helps them te be able to maintain themselves,

Q Maintain control, to learn?

A Of their behavior. We have some that are very
aggressive toward the staff, some that we have to phyeically
regtrain. You know, your typical -- most of these kids are --
the older kids are 13, 14, 15, and even 18. And they’'re like
~=- they’re regular high school students, but they have to
attend that school because they have a problem, some type of
disorder. And they’re just typical students, like a regular
high school kid. You can‘t tell them nothing, they don’'t want
to listen. And there we have to kind of physically restrain
them to -- to make them sit, to make them do as we ask them to

do, to follow instructions.
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DARRELL THOMAS - DIRECT

Q And you see many of these children that are there in
school are on medication, is that correct?

A Yeah, just about all of them there are on some type
of meds.

Q and is it fair to say that for the most part during
these years that your brother Marlo was having these problems
and in the special schools, that he was not on medication?

A I don’t really know whether he was on meds. My
mother would have known. I don't really know whether he was
on medication or not.

When I got the knowledge -- when I had started
working in the scheol district and my eyes kind of came open
to a lot of things, because I was taught and toock some
clapses, and 8o I knew the different signs to look for, and I
kind of came to the conclusion -- but I think Marlo was -- I
believe he was incarcerated then -- that as many times as
Marloc had been in and out of the system, some type of help, he
should have had gome type of help somewhere down the line.
Someone should have seen -- seen, you know, this guy is a time
bomb here, you know, he’s going to explode any moment, we have
to -- we have to get him help. But I don’t think he got the
help that he needed in and out of jail, you know. He -- he
jJust didn't get the proper help that he should have gotten.

Looking now, from two point of views, both a epiritual

and then a natural peint of view, that if Marlo hada got the
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DARRELL THOMAS - DIRECT
help mentally that he needed, we -- we probably wouldn’t even
be here today. But he didn’t get the help that he needed.
You -- you try to talk te Marle, he -- he just can‘t -- he
can’t comprehend. When you say things to him he think you're
coming against him, when you’'re not, you're only offering him
help. You drop a -- he drop a piece of paper, hey, let me
pick it up; well, why can't I pick it up, I dropped it, you
know, and etuff. Something like -- something as gimple as
that.

I just -- I wish he had of gotten some type of help
somewhere.

Q Reverend Thomas, is there any last thing you'd like
to say to the jury regarding Marlo, regarding the choice of
sentences they have to impose?

A Well, this is my first time being in a setting like
this. I’m not a person that would take sides, and my family
knows that. I’ve always believed -- and Marlo knows this --
if any -- a man commit a crime, according to the Bible they
got to be punished. I would hate to see any man under any
circumstances be put to death. I‘m not rehearsed anything to
pay, because I didn‘t really know I would be called today, but
I would pay that, yes, two innocent lives were tooken (sic]
and cut short. There's families hurting on both sides,

I watched my mother during the duration of this thing,

from the time it started, and not only does she cry for Marlo,
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DARRELL, THOMAS -~ DIRECT
but she cry £rom a mother's point of view, of these two
mothers and fathers losing their child. That’s a painful
thing when you have a kid here one day and he’s gone the next
day, and you have no more memories of being with him but a
memory.

And I would like to say that, to the jury, whatever you
do, make the right decision and let it be something that you
can live with. I don’t personally believe in sentencing
anybody myself, but of course I'm not a juror. So I can only
pray that they will make the right decisions that they can
live with.

Once again, and it has already been stated, if Marlo died
it can’t bring anybody elase back. Most pecple believe an eye
for an eye, a tooth for a tooth. But in thie case you’ve got
to look -- you‘ve got to look at an individual and you gotta
say to yourself, if I sentence this man to die, and he dies,
is that going to help anybody. 1It’s not going to help nobody.
I believe in my heart that God will always get the final word.
And the best punishment that could ever be is when God
punished you, because you don't get away from him.

And that’'s basically all I have to eay.

Q Thank you, Reverend Thomas.

MS., MCMAHON: I have no further questions.
THE COURT: Thank you very much, sir. You'‘re

excused.
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MS. McMAHON: Your Honor, may we approach the bench,
pleage?

THE COURT: Certainly.

(0ff-record bench conference)

THE CCURT: Ladies and gentlemen, it's been a long
day, and unfortunately, due to nobody’s fault, one witness is
not available ‘til Wednesday morning at 9:00 o'clock or 9:30.
I’'d rather, rather than have one or two witnesses tomorrow, I
jumt -- I want to make it convenient for the juxy, I'd rather
you have the day off tomorrow, bacause we can’t finish anyway,
we have to wait for thls witness on Wednesday.

So, what we’ll do is have off tomorrow, Tuesday;
we’ll come back at 9:15 on Wedneeday, we’ll hear one or two
witnesses, or whatever it is, and we'’ll have instructions
again for you, we’ll have brief closing statements, and ths
case will be submitted te you Wednesday at 12:00, 1:00
o'clock, or whatever it is. So, that’s it, that’'s what we’re
going to do. And I appraciate yocur tolerance, but
unfortunately this witnees is not available tomorrow, ao we
can’t finish it tomorrow, we’ll finish it Wednesday. All
right?

That being said, don‘t converase among yocurselvee or
with anyone else on any subject connected with the trial,
don’'t read, watch or listen to any report of or commentary on

the trial or any person connected with the trial by any medium
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of information, ineluding and without limitation newspapers,
television and radic; and don't form or exprees any opinion on
any subject connected with the trial until the cause is
£inally submitted te you.

So, we’ll be reconvened, Ms. Clerk, Wednesday at
9:15. What day is that?

THE CLERK: June 25th.

THE COURT: Okay? Thank you.

(Proceedings recessed until the following day,
June 24th, 1997 at 10:00 a.m.)
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LAS VEGAS, NEVADA, WEDNESDAY, JUNE 25, 1997, 9:45 A.M.
{Court is called to order)

THE COURT: Counsel, stipulate to the presence of

the jury.

MS., McMAHON: So stipulated, Your Honor.

MR. LaPORTA: Yes, sir.

THE COURT: The State stipulate to the presence of
the jury?

MR. ROGER: State does.

THE COURT: All right. Good morning, ladies and
gentlemen., Again, thank you for your appearance, and we're
going to complete the case, hopefully this morning. The
defense could call their next witnees.

MS, McMAHON: Thank you, Your Honor. The defense
would call Marleo Thomas.

THE COURT: All right. Mr. -- is this an unsworn?

M8. McMAHON: Yes, Your Honor, it is.

THE COURT: All right. Mr. Thomas, you want to take
the seat there, please?

THE DEFENDANT: Yes, sir.

MARLO THOMAS, DEFENDANT, NOT SWORN

THE COURT: Approach the bench, counsel. Sit down a
minute, Mr. Thomas, right there.

(0ff -record bench conference)

THE COURT: All right, it’s my understanding then
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Mr. Thomas wants to address the jury at this time, Ms.
McMahon, but this an unsworn statement, is that correct?

MS. McMAHON: That's correct, Your Honor.

THE COURT: All right. Let’s proceed then.

THE DEFENDANT: Are we --

THE COURT: Yes, speak into that microphone and say
what you want.

THE DEFENDANT: My name is Marlo Thomas, I'm 24
years old. 1I‘ve been a resident here in Nevada for 24 years.
I been in -- been in trouble since ‘B4 -- 1984, and that due
to my trouble in this I was confined to Youth Authorities., I
was aleo confined to jail. At the age of 16 I was bound over
to adult system, in that the Youth Authorities say that they
was -- I was too uncontrolling, so they put me in a detention
center, Clark County, And then I was bound to prison at the
age of 17 years old.

Now, while I was incarcerated at 17 years old I was
-- I was considered a teenager into adult system, and my
behavior was due to the fact that I was -- I called it
survival. Based on I was there with people that was older
than me that I heard bad things that they do to teenagers, and
that all I was doing was defending myself throughout the time
that I was incarceration.

MR, SCHWARTZ: Your Honor, I believe this line of at

least hie dialogue ie violative of the Court’s order requiring
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allocution being limited to certain areas; hopee for the
future, remorse.

THE COURT: Yeah, as I indicated, Mr. Thomas, you
must limit your commente to expressions of remorse, pleas of
leniency, plans and hopes for the future. But let’s proceed
then. Xnowing that, let's proceed. I don't want to cut you
off too much, but let’s proceed, Mr. Thomas.

THE DEFENDANT: And when I see Mr. Dixon and the
Carinakis’s [sic] family here in court today I sit there in
that chair on the right side of the Court, and I'm very sorry
that this incident ever toock place. I am very sorry. But I
hurt three people; my family, Mr., Carinakis [sic) and the
Dixons. I understand that their children are gone, that I
can‘t bring ‘em back, but if I could, I would. That would be
my cholce, if I could, I would.

I know that I am not never gettin’ out the
penitentiary or prison again. I will never see my family on
the streec. I wake up every morning -- this case has been
over a year old -- I ain‘t had a bit -- a bit of sleep,
because now I am also hurting. I‘m in pain. But, I can’t de
nothing to bring their children back. But that’s -- that's
what all I would like to say. But in the hope and their
future, if I am granted to epare my life, I would try to
better myself, bascause I owed it to my family very deeply.

And I don't want to bere you all with thie, but I'm
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very sorry that they died, but I can't do nothin’. I wish I
can bring ‘em back, ‘cause I feel for them, I sit there and
watch ‘em, but I can’t. That’s all I would like to say to the
Court and to the jury, that I express my remorse to their
families and also my family that sit there.

THE COURT: All right, thank you, Mr. Thomas.

Your next witness, please?

MS. McMAHON: Thank you, Your Honor. We would call
Dr, Thomas Kinaora

THE COURT: Dr. Thomae Kinsora?

MS, McMAHON: Pardon me, Your Honor.

(Pause in the proceeding)

THE COURT: Sir, please remain standing up over
there. Remain standing up over there and ralse your right
hand and be sworn.

THOMAS KINSORA, DEFENDANT'S WITNESS, IS SWORN

THE CLERK: Thank you. Please be seated.

THE CQURT: Please state your name and spell your
last name for the record.

THE WITNESS: It‘s Thomas Francis Kinsora. 1It's
K-I-N-S-0~-R-A.

THE COURT: Me. McMahon?

MS. McMAHON: Thank you, Your Honor.

//
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KINSCRA - DIRECT
DIRECT EXAMINATION
BY MS. McMAHON:
Q Good morning, Dr. Kinsora.
A Good morning.

Q The title of doctor, does that represent a doctorate

A Yes, it does.

Q And can you tell me what your doctorate degree is
in?

A I have a doctorate degree in clinical psychology
with a specialty in clinical neurcpsycholegy.

Q Dr. Kinsora, could you explain to ue in lay terms
what a clinical psychologist is and what neuropsychology is,
and if there’s a distinguishing --

A Sure, there is. A clinical psychologist is tralned
firast in personality theory in assessing individuals, as well
as psychotherapy in helping individuals with perscnal
problems. A clinical neurcpsycholegist differs in the fact
that they typically require more education, there ig more of
an emphasis in neurological functioning, brain functioning,
and assessing levels of cognitive disorders and brain
disorders. So, it’s a little bit -- little bit more training,
little bit more specialty.

Q Dr. Kinsora, how are you currently employed?

A Currently I‘m in private practice here in Las Vegas.
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KINSORA - DIRECT

Q And in your private practice are there areas or
fields that you work in?

A Yea, there are. There are. I do work -- a lot of
my work has to do with the brain injured populatioen,
individuals who have sustained brailn injuries of cone sort or
another, individuals who've developmentally not acquired
cognitive -- cognitive functioning that allows them to live in
society. Or -- and as well as those who have acquired mild
cognitive probleme, learning disabilities, and things like
that.

Q Included in your practice, de you do forensic work?

A Yes, I do.

Q Okay. And could you explain to the ladies and
gentlemen of the jury what that involves?

A I do work with regard to both civil
neurcpsychological agsegsment. And in those cases I'm
typically assessing the level of brain functioning in an
individual who might have had a brain injury, and determining
how it might affect their life. 1In some cases I'm called in
to assess whether in fact a brain injury actually occurred.
There’s a -- there's a lot of lawsuite in which gomecne’s
claiming to have a brain injury, but in fact is malingering or
faking to have a brain injury in order to seek some kind of a
monetary reward. I also do criminal cases, such as these.

Q Can you tell the ladies and gentlemen of the jury
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KINSORA - DIRECT
about your background, starting with your education?

A Sure., I did my undergraduate work at Wayne State
University in Detroit, Michigan. My graduate work was done at
the California School in Freeno, California, and that’s a
private graduate school that was started by the California
State Psychological Association.

From there, in addition to the course work, of course,
for the doctoral degree, I also did several different
practicums. If you’'d like me -- I'd be more than happy to go
through those.

Q Okay. Could you explain to us what a practicum ia?

A Okay. Practicums are basically internships where
you go to a certain eetting and you begin to work with
patients, and you’re heavily supervised, and basically you are
watched over to make sure that the quality of your work is
gsatisfactory and what it needs to be to be a doctoral student.

And my first -- my first practicum was with the
Fresno Unified School District, where I was doing intellectual
and projective testing with kids.

And from '85 to 'B6 I was working at a place called
Ham’'s [phonetic] Downtown School, which was a private school
for children with severe emotional and behavioral disorders.

And from ’'85 to ‘86 also I was working at the
talifornia Mene Colony, which was a protective custody --

well, it was a prison, basically, that was for both protective
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KINSORA - DIRECT

custody inmates, as well as those who require psychiatric
care., And that was from ‘85 to ‘86,

From ‘86 to '87 I worked at Fresno Treatment Center.
That was also a practicum where I was working with adolescents
who had emotional and behavioral discrders.

I then went to my pre-doctoral internship at the
Veterans Administration Medical Center in Elm Park, Michigan,
where I worked part time on the neurclogy ward working with
neurological patients and part time in the cutpatient clinic
doing psychotherapy and psycholegical assessment.

I did my post-doctoral training at the Rehab
Institute of Michigan, where I was the lead neuropsychologist
on the traumatic brain injury unit. And from there, went on
to -- went basically into the work force, werking at Community
Rehab Services, where I wae the director of brain injury
gervices there, and then I went into private practice from
there.

Q In the period of time that you did these internshipa
or practicum, can you estimate the number of hours you had in
training outside of your classrcom work?

A I've added it up to be somewhere over ten thousand
hours of supervised training.

Q Ckay. During the years that you were getting your
education and doing your training, were you the recipient of

any grantg or federal programs?
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KINSORA - DIRECT

A Yes. I was involved in research, This was -- I
actually had two grants amcunting to somewhere in the
neighborhood of twenty-five or thirty thousand dollars to
atudy various types of memory processing. And I helped
develop a memory test and memory measure to look at a new type
of theory related to memory processing in the human system.

Q Okay. In your practice and in your internship, hava
you done presentations or done speaking in front of groups
about the various areas of your practice?

A Yens. And I've got a long list, actually, of quite a
few different -- I don’t know if you want me to ge through ‘em
all, but I've done quite a few different talks, both with --
related to brain injury, related to -- I sat on the board for
the National Multiple Sclerosis Society, and I‘ve given quite
a few presentations there. I’'ve given presentations on
behavioral interventions with severely aggressive patilents
after brain injury, things like that.

Q Have you published in your field?

A I've -~ I published an abstract on a research
article where I was differentiating early Alzheimers patient’s
memory disorders from those who have Parkinsons disease, who
also have memory problems.

Q As a neuropsychologist, do you belong to
professional societies or organizations?

A Yes, I do. I belong to the National Academy of
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KINSORA - DIRECT
Neuropsychology, the International Neuropsychoclogical Society,
as well as the American Psychological Association. And I‘m
currently secretary with the Nevada State Psychological
Association.

Q Ckay. In your profession, is it necessary to have
licensing to practice here in the state of Nevada?

A Yes, it is.

Q Okay. In fact, you are licensed?

A Yes, I am.

Q Okay. In your work in your field and in the
community, do you serve on any boards?

A Yes. I'm on a variety of boards right now.
Currently I‘m with -- I‘m the president of the Operating Board
of Nevada Childrens’ Center, and I also consult there once a
weak. 2And that‘s a not-for-profit organization that’s devoted
to severely behaviorally disturbed kids and emotionally
disturbed kids.

I work with the National Multiple Sclercsis Society.
I‘m also involved in several other groups related to traumatic
brain injury, as well as the Nevada State Psychological
Aagociation.

Q Dr. Kinsora, have you testified in court before as
an expert witness?

A Yee, I have.

Q And that was in the field of forensic medical work?

Ii-11
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KINBORA - DIRECT

A Cozrect.

Q Okay. Have you testified here in thie district in
this court system as an expert?

A Yes, I have,

Q Do you have an idea of how frequently you’'ve done
that?

A I believe there were somewhere in the order of four
or five capital murder trials and then several other civil
trials.

Q Ckay.

MS. McMAHON: Your Heopor, I would move the Court to
qualify Dr. Kinsora ae an expert in forenseic medical.

MR. SCHWARTZ: We'd submit it, Your Honor.

THE COURT: Aall right, he’ll be gqualified in that
field. You can proceed.

MS. McMAHON: Thank you, Your Honor.
BY MS. McMAHON:

Q pr. Kinsora, ic’s correct, isn’t it, that Mr.
LaPorta contacted you to do neurcpsychological and personality
apsessments on Marlo Thomas?

A Yes, ma‘am.

Q Okay. When you’re approached by an attorney, such
as Mr. LaPorta or myself in a criminal case, do you take every
case that you're approached on?

A No, I don‘t. I look at various aspecta of the case

I1-12

AA5825



W @ <1 o e W N =

e e i =
B W N N O

15
16
17
18
19
20
21
22
22
24
25

KINSORA - DIRECT
and determine whether it‘s valuable for me to be a part, you
know, of the assessment.

Q Okay. In determining that, what kinds of factors do
you take into consideration?

A Well, if there -- if there are factors that I can
gsee right at the beginning are going to involve areas that I'm
not trained in, don‘t have experience with or don’t feel
comfortable testifying about, because of my training, I would
-- I would decline those.

And, I mean, other factors include just my schedule
and whether I'm going to be able to devote the time to it,
‘cause these are pretty time-consuming assessments.

Q 80, in fact, you accept some cases and you turn some
down?

A Yes.

Q Obviocusly you made a declaion to do an assessment of
Mr. Thomas. Can you tell us some of the issues that were
involved in your decision to do that assessment?

A Well, after reviewing his past history of persistent
problems as a child with behavior, with learning. He -- you
know, there were quite a few psychological reports that were
avallable. He’s been placed in multiple centers as a child
for being severely emoticnally disturbed, as well ae having
pignificant learning problems. I felt that I could -- I could

offer something te the case anyway.
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Q In doing your assessment of Mr. Thomas, can you tell
us what kind of information that you had to work with,
separate and apart from the time that you spent with Mr.
Thomas?

A I reviewed fairly detailed information related to
hig educaticn. He had available I think four or five
different paychological reports. Several of them included
intellectual assessments and academic assessments. I received
information related to hig past -- hia pash -- I'm sorry --
his past problems with the law and the legal syatem as a
juvenile.

I algo interviewed his mother, to talk with her
about hie early development and things like that.

Q Can you tell us, if you would, some of the factors
in his early development that you learned from your interviewsa
and from reviewing that you felt were of lmportance?

A Yes. Starting from -- if I can start just at --
before childheood, actually. I was informed by his mother that
while she was pregnant with Marlo she drank, and I’'1l -- if
it’s written right here. She drank wine, she said Strawberry
11l wine, or vodka every day until she was extremely
intoxicated. And thip apparently went on throughout her
chiidhood, or throughout his -- her pregnancy with him.

In addition, she reported that she was frequently
physically abused by Marle’'s father, and punched and kicked in
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KINSORA - DIRECT
the stomach many times while she was pregnant with Marlo.
That started very early on there.

His early childhcod was apparently not particularly
conducive to good -- to being raised as a -- you know, with
norma)l development. He had his father who was incarcerated
when he was rather young, he -- his mother apparently did
quite a bit of physical whipping him and things like that.

His brother waep apparently the main person whe raised him,
because his mother worked quite a bit. And he wae apparently
~- oh, he was described as a strict authoritarian. But Marlo
also attributed him to keeping him out of some of the trouble
that he might have gotten in, had he not been there.

He was, very early on, seemed to be prcblemed with a
lot of -- with a lot of behavicr -- behavioral issuea. He was
brought to Childrens’ Behavicral Services, which is one of the
state programe. He was later also placed in Miley
Achievement Center, which is an achievement center for
peverely emoticnally disturbed kids. He qualified as a
severely emotionally disturbed child very early on.

He also qualified as a learning disabled very early
on. He was way behind in school. And these factors were
apparently not particularly related to just his social
upbringing, they were -- they were things that seemed to have

been just part of Marlo’s neurclogical functioning as he grew

up.
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He had persistent problems with bladder control. My
understanding was that he was called -- his mother told me
that his peers called him "Stinky," because he frequently
smelled of urine when he was going to school. He apparently
had this problem until he was about 12 years old.

His peer relations were very, very poor. He had a
hard time getting along with anyone that was his age. He was
frequently feeling -- he was frequently feeling as if he was
picked on, and probably frequently was picked on.

HEis mother told me that he always seemed to feel
that his -- that she loved the other brothers more than him.
And, you know, as he movad into adolescence he bagan getting
in more and more physical fights. He had a great deal of
difficulty with authority, and was eventually picked up
basically by the juvenile court syetem in his juvenile years.

Q The first factor that you mentioned, and apparently
gave importance to was that the mother drank heavily during
the pregnancy. Can you tell us, Dr. Kinsora, what literature
or what your area of expertise -- what’s known about this?
What impact does that have?

A Well, there is a syndrome called fetal alcohol
syndrome, which -- which is -- which has distinct physical
characteristics when an individual is born that is clearly
fetal alcohol, ckay. And that includes, for example, a

amaller -- a smaller last finger, the lip is created -- is

II-16

AA5829



L TR - T ¥ R T 1V B ¥

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

KINSORA - DIRECT
created a little bit differently, and there are epicanthal
folds in the eyelids that would not typically appear in most
individuals, unless you are from Asian descent. That's normal
for an Asian descent individual.

But Mr. Thomas doee not have those characteristics;
howsver, we know from research that there are a lot of effects
that alcohol causes, especlally extreme levels of alcchol
during pregnancy, that may not show up in physical
characteristicas, but clearly show up in neurccognitive
functioning. There are -- there are no present tests that we
can give him to say, yes, you are definitely fetal alcohol
syndrome, but he definitely shows neurocognitive deficits that
are consistent with that,

Q Okay. What is a neurocognitive deficit, Dr.
Kinsora?

A Basically those are deficits in cognition or
intellect, or reasoning, or memory, or concentration, or
learning, that are caused by neurological functioning, the
functioning of the brain, the functioning of the way the brain
works in order to produce thought. And that’s primarily what
a neurocognitive functioning is.

Q Now, you mentioned that in your information
gathering and conversations with the mother, that she told you
that she was physically abusive to Marlo when he was a child?

A Yes, when he was very young.
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o Can you tell us what is known in your field about
how this affecte children as they go into adoleacence and
adulthood?

A Well, we know that children who grow up in
impoverished environments and environments where there‘s a lot
of physical abuse, we know that these children tend to be more
viclent than other children, they tend to have more
aggression, more problems with anger management and things
like that. And I think that that -- in Mr. Thomas’s case, I
think that that wap a partial -- I think that was a partial
factor in what happened. But, again, I think there’'s multiple
factors going on with Marlo that are at play here.

Q After interviewing the family and reviewing the
documentation, you interviewed Marlo, is that correct?

A Yes, I did.

Q Can you tell us approximately how many times you met
with him or how much time you spent with Marlo?

A Sure., I met with him on five different occasions,
beginning in December of 1596, lasting -- and through June
9th, 1997. I met with him approximately ten hours.

Q And during these meetings with Marlo did you, in
fact, administer various tests to Marlo?

Yes, I did.
and the purpose of this testing was?

Basically to ageess his neurcpsychological
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KINSORA - DIRECT
functioning, his ability to concentrate, his ability to
remember things, his intellectual skills, his learning and
academic skills, his motor functioning, his problem sclving
and reasoning, as well as his peraonality functioning.

Q Dr. Kinsora, I'm going to show you what’s previously
been marked as Defense Exhibit A.

{Off -record collequy}
BY M3S. McMAHON:

Q Dr. Kinsora, this has been marked as Defense Exhibit
A. Are you familiar with this chart?

A Yes, I am.

Q And, in fact, you prepared this chart at my request,
is that correct?

A Yes, I did.

Q Does this chart list the information and results of
your testing?

A Of moat of them, yes.

Q Okay. Dr. Kinsora, I'm going to place it up here so

that the jury can see it, and I'm going to ask you, if you
would, please come down here and -- you’'ve got your own?
Okay. and I‘d like you, with the assistance of this chart, te
explain to the ladies and gentlemen of the jury the tests that
you gave to Marlo Thomas and how the information con this chart
reflects those tests?

A Okay. Now, as I stated before, I ran Mr. Thomas
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through quite a few tests, and @ think there were over thirty
different measures that I administered to him. The most
pertinent of those are up here. There were some more, but I
really couldn’t fit 'em cn there, and they weren't quite as
pertinent.

And what you see in front of you are percentile
rates right here. This is the one hundred percentile rate.
This goes all tha way down to the zerc percentile rate. And
percentile rates have to do with a person’s performance
compared to other people their age, their education, and so
on.

The average person -- I mean, most people are around
the fiftieth percentile. That means you’'re right in the
middle. And if you wanted to capture -- if you wanted to
capture quite a few of the pecple, if you looked at anywhere
from about sixteen percent, which is considered the first
standard deviation, all the way over to about the eighty-
fourth percent, you’'ve got -- you've got -- most people’'s
performance fall right in this range right here. This is all
considered pretty much the normal range.

However, whenever I see an individual who falls
probably below the thirtieth percentile I begin to get a
little bit concerned, bacause that’s an individual whose
performance is beat by seventy percent of the population. And

when I say the population, I mean all individuals including
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KINSORA - DIRECT
those who are severely -- severely mentally retarded, who are
in institutions, who do very, very poorly. And a certain
percentage of the pcpulation are in that category, those who
fall in the very low percentile rates.

The first area of what we call impairment occurs at
the sixteenth percentile. Anyone who performs below the
sixteenth percentile on a given measure is considered what we
call impaired, ckay. Those who fall between thirty and
sixteen percent, they’re on the borderline low average range.
Those are ranges that -- where there’s -- they’'re a lot worse
than most other people, but it may not be a functional problem
for them.

Now, for Mr. Thomas, when I administered the
intellectual assessment, hip verbal IQ of 82 was at the
twelfth percentile. That means basically that eighty-eight
percent of the general population performed better than him,
in terms of verbal reasoning skilla.

His performance -- and let me kind of go through
some of the tests with the verbal IQ. These are tests related
to your information about the world, how much you know about
the world, your ability to repeat numbers forward and numbers
backwards, for example, your vocabulary level, your ability to
comprehend why thinge are in the world. For example, why does
the state require that we have a marriage license before we

get married. Very common sense kind of things.
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In similaritiea, the very last test here is related
to how well he can conceptualige two words as being part of
the same category. For example, how is a dog and a lion alike
or the same. Well, they’'re both animals. Mr. Thomaa had a
hard time on that test as well. On these tests together he
performed in the twelfth percentile range. That's very, very
poor. And that is, again, beyond the marker right here where
we begin to get very concerned.

His performance IQ, and performance relates to his
ability to, for example, find missing pleces in pictures, his
ability to put a eeries of pictures together that tell a
story, you know, under a time constraint. For example, he
gets sixty minutee and he has to do it as quickly as possible.
His ability to put blocks together to form different geometric
deeigns, and his ability to put different puzzles togecher.
These are the kind of visual reasoning, what we call right
brain kind of activity, and stuff like that. Again, he did
very poorly on that and performed in the seven percentile,
which is extremely poor. And, again, we're talking ninety-
three percent of the general population performs better than
him at that.

His full scale IQ, which is what we call your
person's IQ, basically, fell at the eighth percentile, which
again is very, very poor. That’'s considered borderline

intellectual functicning.
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The mentally retarded range occurs at 69, so he was
approximately ten points off or six percentile pointe off from
that.

His reading gkille are at the four percentile range,
which again is very, very poor. We’re talking about ninety-
8ix percent of the pcpulation his age can read better than
him. His apelling is at the one percentile, his math is at
the one percentile.

We have previocus testings of all these right here
back from 1981, 1984 and sc on, and he didn’t perform any
better then than he’s doing right now. He’s pretty much
congistent with where he was when he was in the program for
emotionally and behaviorally disturbed kide and for learning
disabilities.

And the one thing I want to point out real cquickly
here is that you can have deficits in reading, spelling, or
math, yet perform way over here intellectually. I have tested
multiple people who have had learning disabilities, whether it
be reading, spelling or math, and they can be individual, who
in fact are in the superior or genius range on intellectual
functioning. These are geparate functionings. But when they
occur together, when you see low intellect and you see major
problems in reading that loock like dyslexila and other problems
like that, when they occur together you're talking about many

more problems with that individual than thes average person whe
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KINSORA - DIRECT
might just have an isolated problem here or there. They
become insurmouncable when you don't have the intellectual
skille to overcome them.

Other areas that I locked at are attention and
concentration. On these tests he performed in a fairly
madiocre manner. His ability to say numbere forward and say
numbers in reverse, which involves mental tracking, the
ability to manipulate information in their mind, that was at
about the sixteenth percentile. Not real good, kind of on
that borderline range.

His ability to -- let’s see, his ability to rapidly
transeribe information using symbols was at the ninth
percentile, which is fairly poor. These last two testa right
here, they're called the Paced Auditory Serial Edition Test,
and that’s a test of concentration and mental -- and what we
e¢all mental tracking, your ability to keep information -- one
piece of information in your mind while you're working on
another piece of information.

Moet of uas, we know from -- you know, most of us
perform at the fiftleth percentile again, or at least within
this range. Mr. Thomas had very, very -- a very, very hard
time with this test and performed at the leas than one
percentile on the first trial and at the one percentile on a
gecond trial. I didn’t even give him the third and fourth

trial, because it was -- it was just way too difficult for
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So, we see, you know -- 80 here we pee an individual
that doesn’t have good attention skills, deesn’t have gocd
concentration akills, together with low -- you know, low
intellect as well as very, very poor academic skills.

His memory skills are fine. He seemed to do fairly
well on the list learning task, where 1 gave him long liste of
words and repeated that same list over multiple occasions,
multiple trials. He did fairly well on that. His delayed
recall was within the average range.

His immediate recall of stories, that's where I read
him a story and he has to remember as much as he can of the
story, that was at the seventeenth percentile. He was a
little bit low on that.

This last test is a recognition test, which I
actually throw in there as both a test of recogmition memory,
but it’s aleo a test of what we call malingering. It‘s a test
that seems very difficulc, but in fact is fairly easy. And
pecple who are trying to fake that they have a major problem
often do very, very poorly on that, and poorer than what even
severe brain injured patients do. And usually if I see that,
a flag goes up in terms of suspecting that they’re trying to
pull one over on me.

On this case he performed at the ninetieth

percentile, which ie way above average. He got almost every
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single word. I think he missed one, which im quite a bit
above average. And this is a good example of how many
different skills can be very, very low, but one can be very,
very high in isolation. Just as we've seen in the literature,
a lot of individuals who may be in the severely retarded range
or in the mentally retarded range and can’t read and can’‘t
write very well, yet have mathematical abilities that are way
beyond the average person. Those are what we call the idiot
savants. I don't know if you’'ve heard of that. That’s --
often you see that in autistic kids and adulta.

His problem solving ekills are fairly poor as well.
I think the major ones here, he did adequately on some of
them. On one of the tests it‘s called Test of Problem
Solving, that's a test where he's read various etories, and I
ask him various questions that pull for his ability to solve
the social problem that‘s in that particular story. Mr.
Thomaa had a great deal of difficulty with that. I don’t know
the exact percentile, but I know it’s below the sixteenth
percentile. It‘s in what we call the impaired range. And
looking at that, he performed at a rate of what you’d expect
for a 14-year-old adolescent, 13, l4-year-old.

His motor functioning is fine. His motor gpeed
ssams to be within normal limite for both his right and left
hand. His right‘s a little bit worse than his left. Hie fine

motor coordination, again his right’s a little bit worse than
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his left, which is not what you typically see. Typically you
see the right being much better than the left.

And that's pretty much what we gee in terms of
neurocognitive functioning. And I can go into the perscnality
evaluation after this if you’'d like.

Q Okay. Why don’t you return to your seat? Thank
you, Doctor.

(Off-record colloquy)
BY MS. McMAHON:

Q Now, the testing and the results that you’ve just
explained to us with the use of the chart had to do with
cognitive ability with his intellectual functioning.

A Correct.

Q Okay. Did you also administer tests to Mr. Thomas
to assess personality or emotional functioning?

A Yes, I did.

Q Okay. And can you tell us, Dr. Kineora, a little
bit about those tests, what they are and what they measured?

A The first measure that I administered is called the
Minnesota Multiphasic Personality Inventory, and this is
Version II. 1It's probably the most widely used and widely
respected and definitely most researched personality
assessment that’s availlable right now. It consists of 567
true and false ptatementa. And Mr. Thomas was asked to either

endorse them or not endorse them. In other words, is this
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particular statement true or not true for you. There ieg a
variety of what we call validity scales on thie measure that
detect whether an individual is being -- is being protective
about any personal problems and hiding them, whether they’'re
exaggerating personal problems. There's also measures on
there to determine whether the person is just randomly
responding. And these tend to be pretty -- pretty good
indicators of whether in fact the profile that you got is a
valid profile or it‘s one of an individual who's trying to
create an impreesion of one type or another.

And on this -- on this particular measure he -- if
you look stralght at -- if you look just at the interpretation
that’s out of the -- out of the textbocks, related to this
particular profile, it's consistent with an individual who
experiences significant hypomanic episodes, where he has
excessive energies, energy, feelings of imperturbability or
grandicgity. He also seems to be very paranoid at times,
seems that -- feels that other people are out to persecute him
and out to hurt him. He alsc admits to some bizarre sensory
experiences and intrusive thoughts.

And also individuals with a similar profile have
impulse control problems. He feels often dejected and
alienated from others and doeen’t have a good grasp of who he
is and what his place is in society. ‘Those with a similar
profile alsc have a great deal of difficulty with authority.
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That waa that particular one.
There was also another one I --

Q Before we have you tell us about the other test,
some of the language that you used, can you explain to us what
a hypomanic episode is, what happens to an individual when
they experience that?

A This is -- and 1 wouldn‘t -- hypomanic refers to
someone who feels as if they have an incredible amount of
energy. They tend to be people who are very impulsive, may
talk quickly, may get excited very easily over things, whether
it be anger or excited over good things even, and have a hard
time controlling that sense of energy that they have. And
this is real consistent with him as a child, he was fairly
hyperactive, he was a hard -- it was hard contreclling him, he
had to be placed in special centers because of his inability
to control his arousal when he gets kind of -- in a real over
energized state. Whereas most of us can calm ourselves down
quickly when we need to, when the situation changes and we
need to change our demsanor, we’re able tc do that fairly
quickly, Mr. Thomas has more difficulty with that. He had
great difficulty as a child. He still has significant
difficulty with that.

Q One of the other terms you used was parancid or
paranoia. How does that affect an individual if they have

those feelings, what are they feeling?
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A Well, I think in -- at least in Mr. Thomas’s case, I
think he feels -- and I think he’s felt this way since he’'s
been young, he’s felt that his mother didn‘t love him as much
as the other kids, the other -- the other -- peers, for
example, were picking on him constantly. He has never felt
that anyone has really understocd him, so as a result he
begins to not trust other people. And he has a difficult time
problem solving in that respect, to learn how to trust pecple
and to understand that some people may work on his behalf.

And he may find that when people work on his behalf and things
don‘t go his way, he may get very angry and feel that they
turned against him somehow during the process, which may not
even be true,

Q You aleo menticned intrusive thoughtas, and I have
two questions about that for you, Dr. Kinsora. One is what
are intrusive thoughts, and how, if at all, do they affect
behavior?

A Okay. Now, we know from research with severely
emotionally disturbed children, and other kids who f£it the
profile of Mr. Thomas when he was a young kid, in particular,
wa know that these kids have a harder time organizing and
controlling their thoughte and their mind than most others in
gociety. And that means that all of us have, for example,
when we see someone that we don’'t like or something, we may

have an initial thought about not liking them. He may have

II-30

AA5843



O ® - O W e W N e

[
L=

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

KINSORA - DIRECT
problems editing that thought and pushing it out of his wmind,
because we as -- mosgt of us know that it’s inappropriate to
think something bad of someone, or to say something
inappropriate. Mr. Thomas may know that it’s wrong, but his
ability to impose any kind of control over that thought and
often resultingly the action of impuleively saying semething
or doing something is defective. He's not able to do it.

Q Thank you.

A And again, that’s a more of a -- that's a
neurological kind of thing. The way that he’s wired is
differently than you or I.

Q Now, you gave another or other test to Mr. Thomas,
in terms of personality assepsment, a Minnesota Multiphasic?

A Yes, I did. I gave him what is called the Hehr
[phonetic] Psychopathy Checklist, which is basically a
checklist that was developed through -- on many thousands of
inmates and forensic patients. And it’s probably -- again,
it's one of the most widely respected vsed measures of
antisocial personality and socicpathic personality that’s
available,

And there‘'s two different factors that go into the
score and into the checklist, One of them has to deo with you
rate the person in terms of different -- on a bunch of
different pcales related to callousness or remorseless use of

other people. And then the other -- the other factor is
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KINSORA - DIRECT
related to chronically unstable and antisocial lifestyles.

And on that particular checklist he performed, on
factor cne his ecors wae seven and the cutoff is actually
gixteen for what we call a scociopath. The factor two was
gcored at sixteen, which is right on the border of -- in terms
of his unstable and chronic problems with authority and things
like that.

and what this tells me basically is that he may --
he’s kind of an antisocial personality. He has a great deal
of difficulty with authority. He's had a very hard life
growing up, he's gotten into multiple brushes with the law.

He has difficulty controlling his behavior. But he differs
gqualitatively or in several different ways from what we call
the cold sociopath, the person whe way glibly go about or
happily go about using people and hurting people, you know,
throughout their lifetime.

R One of the factors that you mentioned that that test
measured was remorge, Is that capacity for remorse?

A Capacity for remorse, correct,

Q And what did Marlo‘s score on that portion of the
inventory indicate toc you?

A Well --

Q If you can isolate it from the other --
A -- yeah. I mean, it --
Q

-- portions of the test?
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A -- there's quite a few thinge that went into that
whole particular factor. You know, I think in Mr. Thomas’s
cape, his capacity for remorse is there; from his history as a
child, his capacity for remorse was there., The difficulty
that arises, though, with Mr. Thomas is that typically when he
gets involved in situvations where someone gets hurt, he feels
-- he feels justified for some reason. He -- his social
problem solving is defective in that he seems to feel that his
actions were justified. So, it's not a matter of remorse or
not remorse, if you feel that something was self defense, you
don’t feel as much remorse.

And that differs from someone who, for example, when

I was working in the prison system, who would kill pecple for
the fun of it, mutilate bodies and do things that are just --
just very, very cold, and they would have no emotion
whatsoever. Mr. Thomas is someone who’'s grown up from a very
young child with too many emotions and a great deal of

difficulty maintaining and handling theose emoticns. So,

that’'a --

Q Okay. Dr. --

A -- the difference there.

Q Okay. Dr. Kinsora, you stated earlier that Marlo
wag subject to paranoid ideation, a feeling of being

persecuted. Would this feeling of justification for actions

be a result of the initial perception that he’s being
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KINSORA - DIRECT
persecuted and his responses were justified by that
persecution? Is that one of the equaticns that’s going on?

A I think so. I think -- I think when he’s in the
midet of whatever anger outburst he's invelved in, and he's
had many, he feels justified at those moments. I mean, you
know, just looking at some of his stuff that occurred just
prior, just within the month prior, at one point he came into
the house and accused everybody of doing something. I don’t
even know if it was clear from his mother’s standpoint. And
he came in and he basically destroyed part of the house and
wanted to beat everybody up, and no one could figure out why.
It was just an act -- he lost his temper and he felt justified
in that moments afterwards, but looking back on it I don’t
think anyone c¢ould really determine what the big deal was over
-- pver his behavior. Seo --

Q If I understand your testimony then, it ie your
opinion that with some gualification or some limitations, that
Marle exhibited what you would classify ae an antisocial
personality disorder?

A I think in part, yes, in addition to, you know, his
pevera emotional disturbances, yes.

Q Based on the time that you spent with Marlo, and the
tests that you administered, and your observations and your
interacticn with him, did you arrive at a diagnosis of Marle

Thomas?
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KINSORA - DIRECT
a Yes, I did.

Q And can you tell us what that diagnoeis includes and

explain to ue what it means?

a Sure. I -- you know, and again, I -- if I were to
-- if he were to come into a ¢linic and I were to do the
asgessment, and to give a full diagnosis of him, this is what
-- this is what it would include.

Number one would be an attention deficit hyper-
activity disorder, predominantly what we call hyperactive
impulsive type. And this is according to his history as well
as some of his problems now.

I would also diagnose him with a reading disorder.
His -- his reading is very clearly what we see in dyslexic
individuals, a disorder of written language, or written
expression; his apelling is also very, very consistent with
what you see in dyslexia.

A mathematice disorder. He's -- his mathematics
tend to be fraught with multiple problems, and not just -- and
-- well, I don’‘t think it was caused just by a lack of
education, it was caused also by a problem with the way that
he actually processes numerical operations.

And then what we call a leering disorder not
otherwise specified, which I think was -- is related to what
we call borderline intellectual functioning, because he

definitely falls in that -- in that range.
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And then personality-wise, I would -- I would
congider him an anti-pocial personality disorder individual,.

He also probably has an intermittent exploeive
disorder. This is an individual who is -- who tends to be
very impulsive, and his "buttons" basically, if I can use that
kind of language, his buttons get pushed very easily, and once
pushed he explodes, and typically someone get hurt -- gets
hurt. As well ag an impulse control disorder. He has had a
great deal of difficulty with his impulses throughout his
lifetime.

Q oOkay. As part of your expertise, Dr. Kinsora,
taking the resulte of your testing and the diagnoeis that you
have, what can you tell us about how Marlo in thie diagnosis
would behave in the future? Is this going to be a continual
pattern the way it is, or do changes come with age and with
growth and experience?

A Well, research suggests that those with anti-social
personality disorder tend to, what they call "burm out." But
it essentially means that the problems that are associated
with that behavior tend to diminish greatly in the forties,
you know, in the fourth decade scmetime. And again, you know,
this is locking at large populations of the prison population.
There is obviously exceptions, but for the most part theae
individuals get into lems trouble with their behavior in their

fortiem and fifties and from then on than they do earlier.
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KINSORA - DIRECT
o] What, in your opinien -- or, let me rephrase that.
In your opinion, in the prison structure, in the
structured system of the prison, given these factors that
you’wve described to usg, how do you believe that he would
function?

A Well, in general, I think he would have more
controls on his behavior than he would out in the free
society. He’s someone who I think does not do well in society
and he’'s someone who sometimes needs to be protected from
society because of his -- his prcblems. In a prison setting
he'll probably do much beatter in that respect. I do
understand he’s been into some significant problems, even
within the prison system, but again this gets back to his hot
temper, his inability to contrel his impulses, his
difficulties with social reasoning and problem solving. So I
think -- I think the problema in terms of altercations will be
reduced, but again, putting him in a prison setting, he’'s not
going to be perfectly cured of all of his ~-- because he's
still going to have difficulties and he’s still going to have
to be managed more carefully than maybe the other inmates.

Q One of the reasons that you’'re of that opinien is
that there’s a reduction in the social interaction where in
fact he has problems processing information?

A You mean in the prison aystem, or?

Q Outside of the prison system,
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KINSORA - CROSS
A Yeah. Well, outside of the prison system there’s
fewer -- let me think of -- there's fewer controls over his
behavior and there’s -- and there’s -- there’s fewer people
that are impinging on him to behave appropriately. In a
prison eituation there are the guards, obviously, that are
there, and in addition there’s alsc other inmates, there's a
lot of peer pressure by the other inmates to fall in line in
certain respects; and there’s also forces that pull away from
that, But there -- there‘’s -- there's a more immediate
response in a prison system, whereas out in free society you
can commit a crime and may never get caught. It's less likely
in a prison system than out in society.
Q Thank you, Dr. Kinsora.
MS. McMAHON: I have no further questions at this
time --
THE COURT: All right.
MS. McMAHON: -- pass the witness.
THE COURT: Crosa?
MR. SCHWARTZ: Yes. Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. SCHWARTZ:
Q Good morning, eir.
A Good morning.
Q You don’t hold a medical degree from any accredited

medical school, do you?
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A I have -- no, I have a doctorate degree in --
Q So you’'re not a medical doctor?

A I'm not a medical doctor, no, sir.

Qo You‘re not a neurologist?

A No.

Q Neurosurgeon?

A No.

Q Okay. You hold a degree much like the degree any
lawyer practicing in the state of Nevada holds, a doctorate of
jurisprudence, you're a doctorate of --

A 0f peychology.

Q -=- psychology?

Would it be fair to say that psychlatric diagnoses
and aspessments are subjective in nature?

A No, actually.

Q Okay. Speculative?

A I think that the -- using the gualitative methods
that I use, they come as close to science as you probably
peasibly can get.

Q So you would argue with those who say that it's
gpeculative?

A I -- it depends what kind of psychiatric assessments
are being done. If you’re using the Rorschach, which ias the
ink blot test, the traditienal ink blot test, or if you're

asking the person to draw a picture and then you’re making
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KINSORR - CROSS
conclusions regarding thelr repregsed memory of something,
then I think that that's probably hogwash. But if you‘re
using quali -- or quantitative methods that have -- are based
in research and are based on individuals in large populations
of peocple, it becomes much more scientific at that moment.

Q Okay. So you're familiar of course with the
Rosenhand [phonetic] study where these people pretended to be
mentally ill and psychiatrists, psychologists examined these
individuals and diagnosed them as being mentally ill when they
were 100 percent incorrect, because these people were faking?

A That’s right. They -- they weren't -- they weren’t
given quantitative assessments though.

Q So because of the testing that you perform on this
defendant, you cannot be fooled by this defendant?

A I -- of course I could be fooled; I think the
chances are reduced, certainly.

Q Now on page 1 of your report you state that the
defendant allegedly was connected to a robbery and a double
murder at the Lone Star restaurant. Are you aware ae you sit
here today, Dr. Kinsora, that the defendant has been found
guilty of two counts of first degree murder with use of a
deadly weapon, first degree kidnapping with use of a deadly,
robbery with use of a deadly weapon, and conspiracy to commit
robbery?

A Yes, I am.
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Q Now on page 1 of your report under "Social History"
you write that "The defendant came from a lower middle-income
family. He was well-provided for by his mother.* Is that
what you state on page 17

A Thie is according to Mr. Thomas’s reports, yes.

a] Okay. ©On page 2 of your report you state,
"Emotional® -- quote, "Emotional support and nurturing
provided by his mother and brother was very good." 1Is that
correct, did you state that on page 27

A That I was taking right off of Mr. Thomas’'s reports,
yes.

Q Okay. On page 2 of your report you -- or the
defendant told you he had never been abused as a child?

A That’s correct.

Q On page -- again page 2 of your report, beginning
with:

“When he was 13 years of age he was found guilty of
a felony battery charge and was sent to Elko, Nevada
for six months. The battery charge was related to
the beating of an adult with a pool stick. During
his juvenile years he picked up for" -- *he was
picked up for over ten incidences involving battery,
two incidents regarding trespaseing, evading police
officers, vagrancy and prowling, three incidences of

grand larceny, possession of a stolen vehicle,
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KINSORA - CROSS
domestic vioclence, robbery with use of a deadly
weapon, as well as a curfew viclation."®
Is that correct, sir?

A That’s correct.

Q As far as you know, the defendant is on no
medication, correct?

A That’s correct.

Q There were no significant neuro-medical conditions,
early childhood injuries or illnesses or head injuries that
you were aware of?

A That's correct.

Q and that's based on conversations with the
defendant, reading all these reports that were made available
to you, and talking with his mom?

A Correct.

Q on page 4, did the defendant not tell you that he
wasn't responsible for hie criminal record, he felt that he
was unjustly treated and wrongfully accused?

A Yes, he does feel like that.

Q On page 5 of your report, you state that the
defendant has an IQ of 79, which is ten points away from being
considered retarded?

A That's true.

Q Okay. Now you're not telling ue that he goes out

and does these crimes that he does and kills two innocent
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KINSORA - CROSS
people because he’'s got a low IQ, are you?

A No.

Q Many, many millions of people have IQs less than his
and lead productive livea, don’t they?

A That’s correct.

Q And many pecple with higher IQe, much higher, in the
perhaps genius range, go out and commit crimees as well, don't
cthey?

A That’'s correct.

Q I believe on page 2 of your report, and you
mentioned it on direct examipation, that you determined that
the defendant at one time, or perhape now, suffers from
dyslexia, is that correct?

A That’s correct.

Q Now he didn't go cut and kill these two innocent
kids because he’s dyslexic, did he?

A No,

Q Never had a neuroclogist look at the defendant, did

A No,

Q A neurologist would be able to determine whether or
not there was any kind of phyeical damage to the brain, would
he not, or she?

A Probably not, but he might be able to if it was

severe, Yeah.
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Q You say on page 9 that "The defendant has feelings
of grandiosity.” What do you mean by that term, sir?

A Those are feelings that he’s on top of the world, he
can do just about, you know, just about whatever he wante to
do. I think he thinks -- you know, for example, during the
assessment he felt that he was doing much better on the
assessment than he was in fact deoing. Those kind of things.

Q 8o would it be fair to say that the defendant will
do whatever he wants to do whenever he wants to do it?

A Well, that’s not -- that's not quite the same as
grandiesity, but --

Q Close?

A No, not really. I think grandiosity is more of a
feeling that you -- that you -- that you -- that you have a
lot of ability that you perhaps don’t. That deesn't
necessarily mean that you think you can do whatever you want
whenever you want; it’s a little bit different, but.

Q On page 9 you etate that “The defendant has great
difficulty with authority." And what led you to make that
statement?

A Just reviewing his history, his history as to
brushes with the law, his chronic problems as a -- as a -- as
a client with the -- with the Miley Achievement Center and the
Children’s Behavioral Services.

Q Okay. In your summary you state "The defendant is
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KINSORA - CROSS

not mentally deficient or retarded," is that correct?

A

PO ¥ QO O > 0O

o

He’s not considered mentally retarded, no.

Or mentally deficient?

Well, mentally deficient is --

Well, is that what you --

== ig the new term.

Did you not state that --

I did state that.

-- in your report?

Right.

On page 10 you state that "The defendant’s routine

regsponse to difficulties is anger and physical threats," is

that correct?

A
Q

That is correct.

And on page 10 you state, "His anger has and will

continue to get him trouble in society for some time to come."

A
Q

That‘s correct.

Okay. And how long did you meet with the defendant

prior to authoring this report?

E = -

Q

How many hours?
Yes.
Somewhere in the neighbeorhood of ten hours.

Ckay. Now, it would be fair to say that the

majority of those hours, perhaps eight or nine of those hours

involved his taking those tests that you’ve described?
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A Probably about maybe eight of those hours involved
various asseasments, yes,

Q So the other two hours, or whatever the difference
would be, would be a clinical interview with the defendant?

A Yea. And there were -- there were periode after
each assessments where we talked about various questions I had
related to history and such.

Q Did the defendant talk about the double murder?

A Somewhat, yes.

Q Did you speak to Vince Cddec and Steve Hemmes
regarding what had occurred on April the 15th, 19967

A Ho, I didn’t.

Q Do you know who they are?

A No, I don’t.

Q Did the defendant tell you that just ten days before
these two brutal murders he had pled guilty to battery with
substantial bodily harm in this courthouse and was out on
bail?

Yes, I'm aware of that.
He told you that?

I'm aware of that, yes.

o » O ¥

Okay. And you didn’t put any of that in the report,
but --

A No. No I didn’t.

Q Okay.
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A But I was aware of that.

Q Okay. Did you speak to a Ms. Loletha Jackson, who
had her teeth knocked out with a handgun in the pospegsion of
this defendant?

A No.

Q Did you epeak to Hanifa Rlkareem, a robbery victim
of thig man who he claims attacked him, tried to crush his
skull in with a -- with a boulder, did you speak --

No.
=- with him? Did you speak with Wendy Cecil?
No.

o ¥ D

Do you know who ghe is?

A No, I don’t. I imagine I read through some of the
reports related to that, but.

Q But those names don’t ring a bell?

A I -~ some of them were mentioned in esome of the
reports related to his past charges, and I'm assuming that all
these are related to his past charges --

And --

-- past victims.

0 » O

-- where would you have obtained these reportsa?
A Those probably would have been in his listing of
different chargea that he’s had in the past.
Q Okay.
A A lot of 'em just list the charge, they don‘t
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KINSORA - CROSS
necessarily list the victim involved.

Q Okay. So you didn’t speak with a Mr. Belltrane who
claimed to have been robbed at knifepoint by this defendant?

A No.

Q Now you state, eir, that the defendant will do much
better in prison ‘cause there’s more contreols on his behavior
in a prison environment, ie that correct?

A That's correct.

Q Okay. In connection with that, did you speak to

Correction Officer Drain [phonetic)?

A No.

Q Did you speak to Correction Officer Leavitt?
A No.

Q Did you speak to Correcticn Officer Cameron?
A Of course not.

Q How about Officer Kiassel?

A No.

Q Officer Neagle?

A No.

Q Officer Johnaon?

A No.

Q Officer Thompson?

A No.

Q Cfficer Edwards?

A No.
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KINSORA - CROSS
Officer Boyter?
No.
Officer Sedlacek?
No.
officer Wheelock?

» o » O P 0

No. I spoke to no one else besides those.

Q Are you aware that all those individuale or their
reports came before this Court in the last few days?

A I understand that a good portion of them were going
to be coming here, yes.

Q pid you look at the photographs of the crime scene?

A No, I didn‘t.

Q Have you reviewed the preliminary hearing that took
place in this case?

A No.

Q Have you reviewed the transcript of Kenya Hall, whe
was an accomplice in this case, as to what occurred on April
the 15th?

A I believe I reviewed a summary of his ptatements.

Q Have you reviewed the daily transcript that's
available to you as thie trial proceeds each day?

A No.

Q So you talked to the defendant’s mother, the
defendant, and you read pome reports and administered tests?

A That's correct.
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Q Those are the only people you talked to, those twa?
And perhaps the attorneys.

A That’s correct.

(o} Would it be fair to say that many people who are in
a jam or in trouble have a tendency to lie to kind of help
themeelves, make themselves lcok better than they are?

A Certainly.

Q And much of your assessment is based uvpon what the
defendant told you during those interviews?

A The history -- the history is according to the
ptatements that were part of the information that wae given to
me, Mr. Thomas's statements and the statements of his mother.

Q Okay. So if Mr. Thomas lied to you, could that
affect some of your conclusions?

A Given the preponderance of other raports and -- and
history related to peychological care that he‘s gotten, the
multiple problems he’s had with behavior and -- and anger
management and aggression, I don’t think it would, no.

Q Okay. So you couldn’t be wrong?

A 0Of course I could be wrong.

Q Are you aware of the fact that the defendant had
worked at the Lone Star restaurant for some period of time?

A Yes, I am aware,

Q That he was capable of handling a job?

A Certainly.
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Q And on page 4 of your report do you not indicate, I
believe starting with about the third line down, "In
discussing his past convictions and run-ins with the law, Mr.
Thomas seemed to provide a rationale for each of his acticns,
and in most cases felt that he was unjustly treated and
falsely accused"?

A That’s correct, yes.

Q Now you spoke with his mother, is that correect, sir?

A That is correct.

Q Would it be fair to say at the time you spoke with
his mother she was aware of the posaibility that her son, the
defendant, could be sentenced to death?

A Yesn, certainly.

Q Would a mother have any interest in assisting her
son and extricating him from that type of a predicament?

A I would think so, but given what she told me she
didn’t seem to hold any punches, but.

Q She told you he was very dangerous, didn’'t she?

A Yes, she did.

Q Now you stated he had no characteristice of this
fetal alcohol syndrome that you’ve discussed.

Ko physical characteristics.
No --

He seems to have no --

o » O P

-- I'm sorry, no physical characteristics.
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Have you ever read the book called "The Abuse

Excuse" by Alan Dershowitz?
A No.

Q Are you aware of what that book’s about?

A I assume it's about people blaming their problems on

their physical abuse when they were a child --

Q Well --

A -+ or sexual abuge --

Q -- it could be physical abuse --

A -- or whatever.

o -- sexual abuse, the fact that they were an only

child, the fact that they were adopted --
A Right.

Q -- the fact that they ate Twinkies before they

committed theae crimes?
A Correct.
Q These are documented cases.

A Correct.

Q Now, you met the defendant for the first time

December 1996, is that correct?

A That ie correct.

Q So thac’d be about eight months after these two

murders occurred?
A Correct.

Q You’d never met him prior to that?
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A No. No.

Q Now you state, I believe one of your conclusions was
that he had a good memory, or a decent memery, is that
correct?

A He has a decent memory, certainly.

Q And as I look at that chart there, the majority of
the dots are in the area that you say is normal, maybe
borderline normal; the majority --

A I think --

Q -~ more than half?

A I‘'m not sure I -- I seem to remember a good portion
of them being in the impaired range, but haven’t had a --

] Okay. Well, I added up eleven that were really
low --

A Right, mm-hmm.

Q -- like one or two percent, and about seventeen that
were above that -- where you put that yellow line, that’s
thirty percent up.

A Oh, the thirty -- thirtieth percentile? Yeah, but
that‘s not quite the proper way of looking at it; you can’‘t
just add ‘em up and say half and half. It‘s a little bit
different than that, but.

Q 8o he did well on some of the tests?

A Certainly.

Q And of course he’'s capable of fooling you, as is any

II-53

AA5866



w @ I S I s

10
1i
12
13
14
15
16
17
18
19
20
21
22
23
24
25

KINSORA - CROSS

patient?

A Probably, yes.

o] You said he had a hard life growing up, is that
correct?

A That’s correct.

Q Do you think it was as hard ag Carl Dixon‘s or Matt
Gianakis's? They‘re the victims in thie case.

A I don't know their personal history, so.

Q Now you say he had math problems, is that a reason
he went out and killed two people, because he had difficulty

with solving math problems?

A Of course not.
Q You also state, "He explcdes and someone invariably
gets hurt."

A That’'s correct.

Q Has that changed?

A Probably not, no.

Q Now, you testified that you’ve only -- I‘m -- you
testified that you’ve only testified in criminal cases about
four or five times?

A Scomething in that order, yes.

Q Now directing your attention to page 11 of your
report, last thres lines, "Mr. Thomas will likely function
well within" --

"Mr. Thomas will likely function well within the
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KINSORA - CROSS

structure provided by the correctiocnal system, where
there are fewer ambiguities and more immediate
feedback regarding the appropriateness of his
behavior than are found in soclety.”

Is that correct, sir?

A That's correct.

MR. SCHWARTZ: Court’s indulgence.

BY MR. SCHWARTZ:

Q Doctor, I‘m showing you a series of exhibits that
came in in this trial, beginning with I believe 85, and the
last one perhaps 107. I'm not going to ask you to read all
these, I'm just asking you if you‘ve ever seen these documents
before. And if so, if you could tell us which cnes.

A I think it would take me quite a while to go through
all of these, but I -- it looks like a gcod portion of these I
probably have not seen. Some of these related to some of his
criminal behavior I think I have seen.

(o] Well, in fairness to you, Doctor, they’re all
records from the prison --

A Correct.

Q -- from prisons. And some of them you may have
seen, but --

A And I know that I was -- I did discuss some of his
behavior in the prison system with hie attorneys, and I

understand that he’'s had quite a bit of difficulty in terms of
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KINSORA - CROSS
hurting other people.

Q S0 you say he’s had quite a bit of difficulcy of
functioning well within the criminal system, wouldn'’t you say
that, Doctor?

A He -- he has had some trouble, yes; he’s certainly
-~ you know, in terms of severe emotional disturbance, he’s
pretty severas. And I think even -- he’s going teo have
difficulties there, and I think they need special -- a little
more special care with him.

Q 8o is it still your conclusion that he would
function well within the prison environment or --

A I certainly think he’ll function better than he will
in society. I don’t think he’s going to be perfect though.

Q Is that saying a whole lot?

A Well, I think -- I think it’s saying a lot in terms
of keeping society from having him hurt people, and hopefully
protecting other pecple, and keeping him from getting in more
trouble.

MR. SCHWARTZ: Court’s indulgence.
(Pause in the proceeding)
BY MR. SCHWARTZ:

Q Doctor, you were hired by the defense to prepare a
report -- to test the defendant and then prepare a report and
testify in this courtroom, im that correct?

A Correct.
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KINSORA - CROSS

Q Would your conclusions be uncertain -- would it be
fair to say that you are uncertain about your cenclusions?

A I would say that -- I would say that my conclusions
are reasonably certain from -- at least from a statistical
standpoint and from the standpoint of my experience with
individuals who have difficulties such as his.

Q Wouldn’t you say that you’re uncertain about
everything because you're a psychologist?

A Well, as a scientist I don’t believe very much. I
-=- I have to, you know, cbviously I‘m a scientist and I need
to see absolute proef. So, yes, I'm skeptical of everything.

Q Now you cnce teatified that you’re uncertain about
everything?

A A good portion of things, you know, I mean, we don’t
all automatically assume that water boils at 212 until we see
it boil at 212,

Q But my question is, you have testified in the past
that you as a sclentist or a psychologist are uncertain about
everything.

A Certainly.

Q Okay. Thank you.

MR. SCHWARTZ: Nothing further, Your Honor.
THE COURT: All right. Anything else?
MS. McMAHON: Yes, Your Honor.

1/
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KINSORA - REDIRECT
REDIRECT BXAMINATION
BY MS. McMAHON:

Q Dr. Kinsora, in the testing that you did on Marlo,
one of the tests that you referred to wae the Minnesota Multi-
phasic Personality Inventory.

A Correct.

Q Can you tell us about the development, or the
history of usage of this particular --

THE COURT: Let's take a ten-minute recess.

Don’t converse among yourselves or with anyone else
on any subject connected with the trial, read, watch or listen
to any report or commentary on the trial or any person
connected with the trial by any medium of information,
including, without limitation, newspapers, television, radio;
don‘t form or express any opinion on any subject connected
with the trial until the cause is finally submitted to you.

(Court recessed)
{Jury is not present)

THE COURT: -- instructions, this is the time for
pettlement of instructions outside the presence of the jury.

Does the State object to any of the instructicns the
Court has indicated will be given?

MR. ROGER: No, sir.

THE COURT: Does the defense object to any of the

{nstructions the Court has indicated will be given?
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MR. LaPORTA: ©Nc, Your Honor.

MS. McMAHON: No, Your Honoxr.

THE COURT: Does the State request the giving of any
instructions in addition to those the Court has indicated will
be given?

MR. ROGER: No, Your Honor.

THE COURT: Does the defendant request the giving of
any instructions in addition to those the Court hae indicated
will be given?

MR. LaPOCRTA: No, Your Honer, our requested
instructions were included.

THE COURT: All right. 8o counsel stipulate that we
settled these instructions here in open court outside the
presence of the jury and they should be given prior to
argument?

MR. ROGER: Yes, Your Homnor.

MR. LaPORTA: Yes, Judge.

MS. McMAHON: That's correct.

THE COURT: 1s there anything else te come before
the Court before we bring the jury in?

MS. McMAHON: Just briefly one wmatter. Yesterday,
if the Court will recall, there was discussion regarding the
testimony of Kenya Hall at the preliminary hearing which
occurred on June 27th of '96. It was the position of the
State that Kenya testified that Marlo Thomas told him in the
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regtaurant to shoot Vincent Oddo. It was the recall of the
defense that that was not Mr. Hall’'s testimony.

The reason that I bring it up, Judge, is that
clearly this impacts on closing arguments that are going to be
made to the jury. I went back and reviewed the preliminary
transceript, and I'm certain that Mr. Rogers has. The -- Mr.
Harmon waa the prosecutor that took Kenya Hall on direct
examination, and he referenced a statement that Mr. Hall had
given to the Highway Patrol officer. If I can refer to page
119 of the transcript, Mr. Rogers. Mr. Harmon asked if *he,"
meaning Mr. Thomas, "ever say anything about being concerned
that there wouldn’t be any witnessea?® The answer was, “"Yes."
The question then was, "When did he say that?" And the anewer
was, "In the car. He said if you commit a crime you're not
supposed ta leave any witnesses." Okay.

On cross-examination My. Hall stated that there was
no conversation about robbing the place or anyone inside, and
that’s on page 120. That there was no conversation upon
entering the Lone Star that robbery was intended.

On redirect by Mr. Harmon, and that’'e on page 131 of
the transcript, Mr. Harmon asked Mr. Hall:

sgpecifically, when you were inside the restaurant,

were you ever told by Marlo Thomas to shoot the

manager of the restaurant?®

Mr. Hall responded that, "Not that I remember."
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Question then was, "Do you remember what it was that

you told the police when you talked to them?"

Regponge: “Yes."

Question: "Did you give a recorded statement to the

police?®

"Yes."

Mr. Harmon then proceeds to read from that statement
to Mr. Hall. On page 134 Mr. Harmon then says:

*So you're saying that when Marlo Thomas told you

that you were supposed tec shoot the guy in the back

of the head, that wasn’t inside the restauranc?"

Answer: "It was in the car.®

Question: "That happened out in the car after it

happened?"

Answer: "Yes."

I believe the record indicates that it was not the
testimony of the young man at the preliminary hearing that he
was told either on the way into the restaurant or during the
restaurant that he was to shoot Vincent Oddo.

THE COURT: So what 1s your motion?

MS. McMAHON: My motion is that the State bes
precluded in closing argument from arguing to the jury that in
fact Marlo Thomas told the young man, Kenya Hall, to shoot
Vince O0ddo, or the manager, in the head after getting the

money, because that’s not what the record reflects, Judge.
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THE COURT: Mr. Roger.

MR. ROGER: Judge, I‘m entitled to argue all
inferences from the evidence, and what she did not read to you
18 a atatement that i1s in the transcript where the -- where
Kenya Hall told the highway patrolman at the time of hie
arrest, this is page 134, line 12, *"And then he told the guy
to open up the pafe. He put the gun in my hand, he told me to
get the money and shoot the guy in the back of the head when T
leave, like that." Now that’s what he told the Highway Patrol
trooper. Now he --

THE COURT: And that was in the transcript read to
the jury?

MR. ROGER: Yes, sir.

THE COURT: Well, I don't want you to -- I don’t
want you to go into any quadruple murders, but maybe if you
want to allude there could have been a triple murder but
perhaps because of that reason.

MR. ROGER: That’d be fine.

THE COURT: That's the order of the Court. All
right? Okay?

MS. McMAHON: Thank you, Your Honor.

MR. ROGER: Yes, Your Honor.

THE COURT: All right, bring in the jury.

{Jury reconvened)

THE COURT: All right, counsel stipulate to the
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KINSORA - REDIRECT

presence of the jury?

MR. ROGER: Yes, Your Honor.

MS, McMRHON: Yee, Your Honor.

THE COURT: All right. Let‘’s finish up on the
redirect. All right?

MS, McMAHON: Thank you.

REDIRECT EXAMINATION (Continued}

BY MS. McMAHON:

o] Dr. Kinsora, Mr. Schwartz asked you about a study
wherein various individuals were able to convince
psychiatrists, psychologiste, of being mentally ill when in
fact they were not.

A That is correct.

Q And you’re familiar with that study?

A Yes, I am,

Q Ig it correct that that study was done maybe twenty-
five, thirty years ago?

A I believe so, it was done in the ‘608 sometime,

Q Okay. 1Is it also correct that that study wae based
only on interviews?

A I believe it was almost all interviews, basically
coming in and saying, I'm hearing voices, I think people are
after me. And the psychliatrists were -- and I believe there’s
some residents also were involved as the doctors there -- were

admitting people into the psychiatric hospital on the basis of
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KINSORA - REDIRECT
simply those words.
Q Those representations?
A That’s correct.
Q I8 it correct that the kind of peychometrie testing
that for example you employ on a regular basis was not used in

that case study?

A Certainly it was not used, nor were the
psychiatrists, or I believe -- I'm not even sure psychclogists
were involved, nor were they -- nor were they taking

particular care interviewing the patients with regard to
looking for suspicious reports and things like that.

Q One of the tests that you administered to Marlo
Thomas was the Minnesota Multiphasic Inventory, Personality
Inventory?

A That is correct.

Q Can you tell us briefly approximately when this test
was developed and what kinds of statistical material are
available in interpreting that?

A Originally the measure was developed during the
'408, and -- I mean, probably tens of thousands of research
articles related to the measure were -- have been done. It
was a new -- a second version of the test; some of the items
were changed and there were some weaknesses in the original
measure. It was revised then in the late 808 and we now have

the version number two,
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KINSORA - REDIRECT

aAnd it‘s based on, you know, the original normative
sample, in other words, the sample where they originally go
out and give it to a bunch of Americans to sees how everybody
does and what the average profiles are for people, that was
done on several thousand people. And then eince then
thousands of people have been tested with it, both in
psychiatric, in prison populaticns, in -- we have a lot of
information on people who are getting hired for high-astress
jobs and thinge like that, so.

v} New you mentioned in discussing the test earlier a
validity scale.

A Correct.

Q Can you explain to us what a validity scale is?

A The validity scales are designed to aesess the
person’s aceuracy of responding. And the person’s bias and
their -- what we call “response bias," in other words, are
they picking items that make them look sick. And there’s a
lot of items in the Minnesota Multiphasic Personality
Inventory that even psychiatric patients really don’t have
those types of symptoms, but you might think they do, and
people who are trying to lock crazy will endorse those.

There’s aleo validity scales for just the opposite,
for people who are trying to look real good. For example,
people -- we have a loct of information on people who are

getting hirad for a nuclear power plant employee and thay’re
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KINSORA - REDIRECT
given this measure; and of course they want to appear as well-
functioning as they can, so they hide problems. And we know
the ways that people use to hide problems, and they tend to
score particularly high on thie level of guardedness. And
gimilar with the prison population. We know when -- we know
what the scales look like when someone’s really trying to pull
it over on us.

Obviously there’s subtle ways that pecple probably
can, but it doesn’t change the profile significantly. When
you really fake you can really tell, is typically the way it
is with the MMPI.

Q So based on the history, the structure of the test,
and the validity scales that it contains, is it your opinion
that the results of that test in regard to Mr. Thomas were
valid?

A I belisve they were valid. Mr. Thomas admitted to
some behaviors that work against him, related to violence,
related to anger management, impulse control, things that if
he was wanting to protect himself in that way I don‘t think he
would have answered in that particular way. He also endorsed
items of some bizarre -- you know, bizarre problems that he's
having, and he‘s endorsed some related to good functioning,
you know, appropriate functioning, so.

Q When these tests were administered to Marlo, you

were observing him?
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KINSORR ~ REDIRECT

A Correct. Throughout the test procedure and in
between tests there is small talk, there’s discussing what the
test’s about. I obgerve his behavior throughout the test and
how he -- how he approaches each of the tasks and how he works
through the task that's given to him.

Q To change topics slightly, Dr. Kinsora, Mr. Schwartz
read through a long laundry list of names of individuals, men
and women who testified during this proceeding. Would there
have been any purpose if you had interviewed these people?

A I don’t really think eo. I mean, there‘s -- that we
have -- and they have a better than average history. I mean,
in most ¢ases I'm not provided with such rich history in terms
of care that he's gotten. He‘’s been in programs since he's
been very, very young, there’'s a long list of people who he’s
had anger outbursts toward, he’s been severely emotionally
disturbed, and was considered severely emotionally handicapped
as a child and waas placed in epecial programs because of that.
I don’t think it would have changed any of my opinions.

Q Is it a fair statement to say that overall, based on
your studies, your cbservations, your conversation with Marlo,
that emotionally he‘s functioning somewhere on the level of a
13- or 14-year-old?

A I think that his -+ his social problem solving is
younger like that, but even 13- and 14-year-olds don't have

the anger problem, so it’s not as simple as that. It -- it’'s
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KINSORA - RECROSS
much more complex in that he doeen’t have the behavioral and
impulse controls that you and I have, you know, he's
neurologically wired a little bit differently. He's
borderline intellectual functioning, he has a lot of problems
understanding the world. He has very -- he has a very
difficult time inhibiting his impulses and anger and managing
hie anger. And this has been going on since he’s been very,
very young, So.

Q So in effect, in social situations the emotional
behavior, the emoticnal feelings take ascendancy over the
reasoning proceas?

A Correct.

Q Thank you, Dr. Kinsora.

MR. SCHWARTZ: Very briefly, Your Honor.
RECROSS EXAMINATION
BY MR. SCHWARTZ:

Q Dr. Kinsora, you testified that the tests that you
performed are a lot different than what happened in the
Rosenhand study and that you have these safeguards that make
them more valid than the Rosenhand study type of test.

A It protects them somewhat more from a -- from
deception.

Q And these advanced teste that you administered and
you testified about led you to conclude that "Marlo Thomas

would functicn well within a prison setting.* That was the
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KINSORA - RECRCSS
basis of your conclusion from these advanced tests with the
proper safeguards?

A No, actually, that statement was drawn straight from
the diagnosis of -- of antisccial personality disorder, from
the research based on that. But he -- again, the problem is
is he’s not just a simple antisocial personality disorder,
he’s much more, and he’s much more a problem than that,

Q And you realize today that this is a penalty phase,
the defendant faces four possible punishmentse, one of which is
the death penalty?

A That is correct.

Q You give a conclusion about how he’ll behave in
prison, in a prison environment, but you don’t talk with any
of the pecple in prison whe have contact with thia defendant.

a I --

Q You didn‘t think that was important?

A I don‘t think the State would pay for me to spend
the time to -- te interview each one of them.

Q Did you ask?

A Of course not.

MR. SCHWARTZ: Nothing further.

THE COURT: Anything else?

MS., McMAHON: No, Your Honor.

THE COURT: All right. Thank you, you're excused.

Call your next witness.
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MS. McMAHON: Thank you. Your Honor, the defense
would call Linda Overby.

THE COURT: 1Is that chart to be admitted?

MS, McMAHOM: No, Your Honor, it was simply for
demonstrative purposes.

THE COURT: Not marked?

THE CLERK: It’s marked.

THE COURT: It’s marked as A. Doctor, just a
minute.

THE WITNESS8: Oh. Do I need to bring it back?
Ckay.

THE COURT: Well, I don‘t know.

THE WITNESS: That’'s fine then. You can --

THE COURT: 1 mean, seems to me that the clerk
marked it sa A. Ise that right?

MS. McMAHON: That’s correct, Your Honor. We had
marked it --

THE COURT: You don‘t have to admit it or not, I
don’'t care.

MS. McMAHON: We had it eimply for demonstrative
purposes.

THE COURT: All right. Then just put it down there,
give it to the clerk at a later time, or whoever you want to.

Please stand up, raise your right hand and be sworn.

LINDA OVERBY, DEFENDANT'S WITNESS, 18 SWORN
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OVERBY - DIRECT

THE CLERK: Thank you. Please be seated.

THE COURT: State your name and spell your last
name.

THE WITNESS: I’'m Linda Overby, last name is
O-V-E-R-B-Y.

THE COURT: All right, Ms. McMahon.

MS. McMAHON: Thank you.

DIRECT EXAMINATION

BY MS. MCMAHON:

Q Good morning, Ms. Overby. Could you please tell us
how you‘re currently employed?

A I‘'m a school psychologist with the Clark County
8School District.

Q Okay. &As a school peychologist, you have special
training and education?

A Yes, I do.

o] Could you please describe to ue briefly what your
educational background has been?

A I received my undergraduate in education, secondary
education. Then I went to -- went back to school and I
received a masters in education. It seema like I've always
been geing to school. I‘ve received two mastere past that
first one, and an ed. specialist. I have taught in the
classroom speclal education, mentally retarded, emotionally

digturbed, before I became the school psychologist.
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OVERBY - DIRECT

Q aAnd how long have you been working in the field of
peychology?

A I‘ve been a school psychologiet since 1579.

0 As a school psychologist, what do your duties
include?

A Mostly I do testing for special education; we
determine eligibility for youngsters who are mentally
challenged, emotionally challenged, learning disabled.

Q In the work that yow do with these children, does
that include in part observing these children?

A Yes.

Q Okay. Observing them interact with other children?

A Right.

Q Obgerving them with teachers or assistants?

A Right. I provide consultation for classrooms,
behavior management kinds of things, also educational
implicatione.

Q As a scheool psychologist now, where are you
currently awsigned?

A I spend one day a week at Child Find where I
evaluate youngsters coming from out of state, severely
disabled youngsters, and early childhood youngsters from age
three through five, Two -- one day a week I'm at juvenile
court schools; I aleo have an extended day there, so I go

there every day. And then I'm at Variety School three days a
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OVERBY - DIRECT
week.

Q Now, And you’ve been doing this since 19737

A 9.

Q 79, okay. How many children do you suppose on a
yearly baeis you either work with or observe or test or assist
in the programming?

A T evaluate anywhere from seventy-five to a hundred
students every year. How many I actually impact, how many X
see, observe, I wouldn’‘t even be able to venture a guess.

Q Okay. As part of your duties, in the past have you
testified in court regarding some of these children?

A A little, yes.

Q Okay. But that‘s not a major part of your duties?

A No, it is not.

Q Ckay. It's correct that you met with Mr. LaPorta
and myself regarding this case?

A Yes.

Q And ism‘t it correct that you remember Marlo Thomas?

A Yes, I do.

Q Okay. And what age was Marlo when you had contact
with him?

A My memory may be faulty, but he was middle school
age, about that time. He was at CBS School; at the time that
classroom wag called a "Mod Program," it was for emotionally

disturbed youngsters, and it was located at CBS. That was one
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OVERBY - DIRECT
of my schools that I wae asesigned to.

Q During this time period when you were assigned to
CBS and Marlo was there, did you have interaction with Marlo‘s
mothexr?

A I don't believe so. I don’t recall, if I did.

Q Okay. Does the Clark County Schoeol District keep
records or reports on the students that are in these special
programs or are at Childven's Behavioral Services?

A Yes, the Clark County School District keeps
peychological information, medical information on youngsters.
Every three years those records are updated, and they are kept
for a short pericd of time after the child’s 22nd birthday.

Q And after a child reaches 22 they’re systematically
destroyed?

A They ara. And I'm not just sure what the time limit
is on that.

Q So in fact if an individual who as a child had been
in the system, or Behavioral Services, past the age of 22,
those records for the most part are not going to be available;
is that correct?

A That’s correct.

Q Okay. Given the fact that we don’'t have reports or
documentation from this time period, can you advise us, advise
the jury, what your recall of Marlo Thomas and his behavior

wags during that time period?
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OVERBY - DIRECT

A That group at CBS, in that claessroom, were the
district’'s most severe youngsters for behavior and emctiocnal
disturbance. As I remember, Marlo did not learn from
consequences very well. He -- there were a lot of teaching
interactions during that time, where the teacher would sit
down with youngsters, one or two or three, or a group, and
they would just work out ways of how we would do things
differently, what could you do next time, and they would work
through those things. And a lot of those youngsters learned
very well from that, and they were able to apply that at a
later time; or if they had a consecuence, they were able to
say, I'm not going to do that again because this will happen.

hAs I remember with Marlo, he didn't really remember
those things. He just was very impuleive, he just acted, and
then he would have teo go through the consequences all over
again; and then the next time it didn't make a difference
again.

Q S8o there -- in your recall, there was no learning,
just repeated behavior?

A Right.

Q If you wera going to choose an emotional category to
describe Marle or his behavior, what would you think that
emotion was?

A As a category, Marlo fits very poorly in any of the

categories that I know about for special education. I did not

II-75

AA5888



Ww @ A W e W N

[
(-]

11
12
13
14
is5
16
17
18
19
20
21
22
23
24
25

OVERBY - DIRECT
-- and, you know, I didn’t see him being emotionally
disturbed, which would be things like depression, anxiety,
psychiatric disorders; and I didn’t see that.

We also have youngsters who are conduct-disordered,
and now they do not qualify for special ed in Clark County.
But I didn't see Marlo really being conduct-disordered either,
because conduct-disordered youngsters pattern their behavior
over what -- they don’t want to get caught, so they don‘'t do
certain things; they learn from experience, generally
speaking.

With Marlo, it was more of -- I would place him more
in a category now that's considered a medical diagnosis with
the Clark County School District. He would qualify more under
nother health-impaired, " which is hyperactivity, attention
deficit disorder, impulsivity; just very poor ability to
learn.

He fits youngeters who are prenatally drug or
aleohol involved. At the time that Marlo was growing up we
didn't have those kind of categories and attention deficit was
not the big buzz that it is now, so I don’t recall whether he
ever carried a diagnosis like that or if he ever received
medication for that, but I suspect not.

Q We now have a category of fetal alcohol syndrome,
you're familiar with that?

A Mm~hmm.
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OVERBY - DIRECT

Q And you'’ve worked with children wheo have the
behavior patterns. Would it seem reasonable to you to assume
that some of the behavior patterns that Marlo had when you
look back at it are comparable to those children who have
fetal alcohol syndrome or problems as a result of alcohol or
controlled substance use by the mother during pregnancy?

A Yes. More so attention deficit. And attention
deficit isn’t always related to fetal alcohol, but it
certainly is a component of fetal alechol. I would say that
the pattern of behavior is very similar.

Q Thank you, Ms. Overby.

MS. McMAHON: I have no furcther questions.

THE COURT: Do you have any?

MR. ROGER: No questicns.

MR. SCHWARTZ: No, Your Honor.

THE COURT: Thank you very much for tescifying.
You're excused.

What else you have?

MS. McMAHON: That’s our £inal witness, Your Honor.
Thank you.

THE COURT: Anything else?

MR, SCHWARTZ: No rebuttal, Your Honor.

THE COURT: Ladies and gentlemen, I'm going te
instruct you now as to what the law is on this case, and then

we’'ll hear some closing arguments.
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Number 1. It is now my duty ae Judge to instruct
you on the law that applies to this penalty hearing. It is
your duty as jurors te follow these instructions and to apply
the rules of law to the facts as you find them from the
evidence.

You must not be concerned with the wisdom of any
Tule of law stated in these instructions. Regardless of any
opinion you may have as what the law ought to be, it would be
a violation of your ocath to base a verdict upon any other view
of the law than that given in the instructions of the Court.

2. If in these instructicns any rule, direction or
idea is repeated or stated in different ways, no emphasis
therecon is intended by me and none may be inferred by you.
For that reason, you are not to single out any certain
sentence or any individual point or imstruction and ignore the
others, but you are to consider all the instructions as a
whole and regard each in the light of all the others.

3. The trial jury shall fix the punishment for
every pergon convicted of murder in the first degree.

4. The jury shall fix the punishment at:

{1) A definite term of one hundred (100} years
imprisonment with eligibility for parcle beginning when a
minimum of forty (40) years has been served;

{2} Life imprisonment with the possibility of

parole;
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(3) Life imprisonment without the possibility of
parols; or,

(4) Death.

5. Life imprisonment with the possibility of parcle
is a sentence of life impriscnment which providea that a
defendant will be eligible for parole after a period of twenty
(20) years. This does not mean that he would be parcled after
twenty years, but only that he would be eligible after that
time.

Life imprisonment without the possibility of parole
means exactly what it says, that a defendant shall not be
eligible for parole.

If you sentence a defendant to death, you must
assume the sentence will be carried out.

Although under certain circumstances and conditions
the Btate Board of Pardens commigsioners has the power to
modify sentences, you are instructed that you may not
speculate as to whether the sentence you impose may be changed
at a later date,

6. In the penalty hearing, evidence way be
presented concerning aggravating and mitigating circumstances
relative to the offense, and any other evidence that bears
upon the defendant's character. Hearsay is admissible in a
penalty hearing.

7. The State has alleged that aggravating
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circumstances are present in the case. The defendants have
alleged that certain mitigating circumstances are present in
the case. It shall be your duty to determine:

(a), whether an aggravating circumstance or
circumstances are found to exist; and

{b), whether a mitigating circumstance or
circumstances are found to exist; and

{c), based upon these findings, whether a defendant
should be sentenced to a definite term of one hundred (100)
years imprisonment, life imprisonment or death.

The jury may impose a sentence of death only if:

{1) the jurors unanimouely find at least one
aggravating circumstance has been established beyocnd a
reagonable doubt; and

(2} the jurors unanimously find that there are no
mitigating circumstances sufficient to outweigh the
aggravating circumstance or circumstances found.

A mitigating circumstance itself need not be agreed
to unanimously; that is, any one juror can find a mitigating
circumstance without the agreement of any other juror or
jurors. The entire jury must agree unanimously, however, as
to whether the aggravating circumstances outweigh the
mitigating circumstance, or whether the mitigating
circumstances outweigh the aggravating circumstances.

Otherwise, the punishment shall be imprigonment in
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the State Prison for a definite term of one hundred (100)
years imprisonment with eligibility for parole beginning when
a minimum forty (40) years has been served, or life with or
without the possibility of parcle.

8. You are instructed that ic is not necessary for
the defendant to present any mitigating circumstances. Even
if the State establishes one or more aggravating circumstances
bayond a reasonable doubt and the defendant presents no
evidence in mitigation, you should not automatically sentence
the defendant to death.

The law never requires that a sentence of death be
imposed; the jury, however, may consider the option of
sentencing the defendant to death where the State has
established beyond a reasonable doubt that an aggravating
circumstance or clrcumstances exist and the mitigating
evidence is not sufficient to outweigh the aggravating
circumstance.

9. In oxrder to coneider the death penalty as an
option for sentencing, you must first find beyond a reasonable
doubt that at least cne aggravating circumstances alleged by
the State in fact does exist., If you do not find that any
aggravating circumstances exist, you way not consider the
death penalty ae an option.

If you find beyond a reascnable doubt that one or

more aggravating circumstances exist, you must then determine
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whether any mitigating circumstances exist. The finding of a
mitigating circumstance or circumstances need not be
unanimous.

1f you determine that any mitigating circumstance
existe, you must then determine if one -- if the one or more
of the mitigating circumstances found to exist outweigh the
one or more aggravating circumstances found to exist. If the
one or more mitigating circumstances do not outweigh the one
or more aggravating circumstances, you may consider the death
penalty as an option. Likewise, if you find that one or more
mitigating circumstances do not exist and you find that the
existence of one or more aggravating circumstances, you may
consider the death penalty as an option.

Even if you £ind that one or more aggravating
circumstances are not outweighed by the one or mitigating
circumstances, or if you find that there are one or more
aggravating circumstance and that there are no mitigating
circumstances at all, you still have the discretion toc vote
for the imposition of a sentence of one hundred (100) years,
life with the poseibility of parcle or life without the
poesibility of parole, rather than the death penalty.

10. Mitigating circumstances are those factors
which, while they do not constitute a legal justification or
excuse for the commission of the offense in question, may be

considered, in the estimation of the jury, as extenuating or
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reducing the degree of the defendant’s moral culpability.

You must consider any aspect of the defendant's
character or record, and any of the circumstances of the
offense that the defendant proffered as a basis for the
eentence less than death.

11. The law does not require the jury to impoae
the death penalty under any circumstances, even when the
aggravating circumstances outweigh the mitigating
circumstances. Nor is the defendant required to establish any
mitigating circumstances in order to be sentenced to less than
death.

12. You are instructed that the following factors
are circumstances by which murder of the first degree may be
aggravated:

{t) The murder was committed by a person who was
previously convicted of a felony invelving the use or threat
of viclence to the perscn of another, to wit: attempted
robbery, Case Number C96794, Eighth Judiecial District Court of
the State of Nevada in and for the County of Clark.

{2) The murder was committed by a perscn who was
previouely convicted of a felony involving the use or threat
of viclence to the person of another, to wit: battery with
subgtantial bodily harm, Case Number C134709%, Bighth Judicial
District Court of the State of Nevada in and for the County of
Clark.
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{3) The murder was committed while the person was
engaged in the commission of, or an attempt to commit, a
burglary, any burglary.

(4) The murder was committed while the person was
engaged in the commiasion or an attempt to commit any robbery.

{5} The murder was committed to avoid or prevent a
lawful arreat.

{6) The defendant has, in the immediate proceeding,
been convicted of more than one offense of murder in the first
or second degree,.

13, Murder of the first degree may be mitigated by
any of the following circumstances, even though the mitigating
circumstances is not sufficient to constitute a defense or
reduce the degree of a crime:

{1) The defendant has no significant history of
prior criminal activity.

{2) The murder was committed while the defendant
was under the influence of extreme mental or emotional
disturbance.

(3) The victim was a participant in the defendant’s
criminal conduct or consented to the act.

(4} The defendant was an accomplice in a murder
committed by another person and his participation in the
murder was relatively minor.

(5) The defendant acted under duress or under the
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domination of another person.

(6) The youth of the defendant at the time of the
crime.

{7) Murders were committed by a person with an IQ
of 79,

(8) The murders were committed by a person who has
guffered, as a child and young adult, learning digabilities.

{9) The murders were committed by a person who had
puffered, as a child and young adult, emotional disabilities.

(10} The murders were committed by a person who was
-- who was bladder incontinent until age 12.

(11) Mercy.

(12) Any other mitigating circumatances.

14. The burden rests upon the prosecution to
establish any aggravating circumstance beyond a reasonable
doubt, and you must be unanimous in your finding as to each
aggravating circumstance,

15. A reasonable doubt is one based on reason. It
is not mere possible doubt, but ie such a doubt as would
govern or control a person in the more weighty affairs of
life. If the minde of the jurora, after the entire comparison
and consideration of all the evidence, are in such a condition
they can say they feel an abiding conviction of the truth of
the charge, there is not a reascnable doubt. Doubt to be

reasonable must be actual, not mere possibility or
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speculation.

16. The jury is instructed that in determining the
appropriate penalty to be imposed in this case that it may
consider all evidence introduced and instructions given at
both the penalty hearing phase of this proceeding and at the
trial of thie matter.

17. 1In your deliberation you may not discuss or
consider the subject of guilt or innocence cf a defendant, as
that issue has already been decided. Your duty is confined to
a determination of the punishwent to be imposed.

18. The credibility or believability of a witness
should be determined by his manner upon the atand, his
relationship to the parties, his fears, motives, interests or
feelings, his opportunity to have cbserved the matter to which
he testified, the reasonableness of his statewents, and the
strength or weakness of his recollections.

If you believe a witnesa has lied about any material
fact in the case, you may disregard the entire testimony of
that witness or any portion of his testimony which is not
proved by other evidence.

19. Although you are to consider only the evidence
in the case in reaching a verdict, you must bring to the
consideration of the evidence your everyday common sense and
judgment as reasonable men and woman. Thus, you are not

limited solely to what you see and hear as witnesses testify.
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You may draw reasonable inferences from the evidence which you
feel are justified in the light of common experience, keeping
in mind that such inferences should not be based on
speculation or guess.

A verdict may never be influenced by sympathy,
prejudice, or public opinion. Your decision should be the
product of sincere judgment and sound discretion in accordance
with these rules of law.

20. During your deliberation you will have all the
exhibits which were admitted into evidence, these written
instructions and forms of verdict which have been prepared for
your convenience.

Your verdicts must be unanimous, except with regard
to any findings you may make as to the existence of individual
mitigating circumstances. When you have agreed upon your
verdicts, they should be signed and dated by your foreperson.

21. The Court has submitted two sets of verdicte to
you. One set of verdicts reflecte the three possible
punishments which may be imposed. The other verdict is a
opecial verdict, They are to be -- they are to reflect your
findings with respect to the presence or absence and weight to
be given any aggravating circumstance and any mitigating
circumstances.

22. Now you will listen to arguments of counsel,

who will endeavor to aid you to reach a proper verdict by
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refreshing in your minde the evidence and by showing the
application thereof to the law. But whatever counsel may say,
you will bear in mind that it is your duty to be governed in
your deliberation by the evidence as you understand it and
remember it to be, and by the law that was given you in these
instructions, and return a verdict which, according to your
reason and candid judgment is just and proper.

Mr. Roger.

PLAINTIFF'S CLOSING ARGUMENT

MR. ROGER: Thank ycu, Judge.

Judge Bonaventure, counsel. Good afternoon, ladies
and gentlemen. You are about to take on a tremendous
responsibility in this case.

The decipion that you make will be longlasting. I'm
sure that it will be a decision that you will remember for
quite some time. I don’t mean to suggest that it's an easy
decigion. But from the State of Nevada’s position, there is
only one penalty which is appropriate in this case.

It has been said that our human capacity for
goodness and compassion makes the death penalty tragic. But
it i still our same human capacity for evil and depraved
conduct which makes the death penalty so absclutely necesesary.

Many people have been impacted by the crimes that we
have heard about here in court. It is a tragedy, it's a

tragedy for the family of Matthew Gianakis. Their life, no
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matter what your decision is in this case, will never be the
same, Mr. Gianakis explained that the family will always miss
him, his companicnship, his love. And his friends will miss
him.

It’'s tragic for Carl Dixon’s family. As Mr. Dixcn
explained, he will never be able to find his love, get
married, provide grandchildren. It's a tragedy for them.

It’'s a tragedy for someone else who perhaps we
haven’'t heard about a lot in this penalty hearing. And that’'s
15-year-old Kenya Hall. He was a 15-year-old boy. And when
you look at his picture that has been admitted into evidence,
he was a young boy. BAnd he was brought into this picture by a
person who has had a significant impact on his life now and on
his future.

It’s a tragedy for Marlc Thomas’s family.

Obviously, Georgia Thomas, who has done her very best at
trying to raise Marlo, certainly successful in raising the
minister, the defendant’s brother, successful in raising other
children, it’s a tragedy for her, no matter what your deciseion
is, because his life, the defendant’s life will be impacted,
and it will be a heartfelt problem that she will suffer the
reat of her life.

But, ladies and gentlemen, it is important to
maintain focus in this case. We are here for one reason, and

because of one person. He is the person who has created this
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tragedy. He is the person who has created thie tragedy for
Carl Dixon‘’s family, Matthew Gianakis’s family, his wife, his
brother-in-law, 15-year-old Kenya Hall. He is the person who
has created this tragedy for the family. And so, while it is
proper to lock at the impact of other people, we have to keep
foccus on who created this problem. Why are we here? We're
here because of one person. He is the person who committed
the most selfish act that any human being can ever accomplish,
that’'s murder, that’s taking the life of two human beings, and
that’s the defendant.

And so, when you go back intc your deliberation room
and you consider punishment, consider who brought ue here in
thia case and who perpetrated these terrible crimes on April
15th, 1996, and it’s the defendant.

It is said that justice occurs when the punishment
fits the crime, when the punishment fica the defendant. And
go the question that you will have to wrestle with is what
punishment fits this double murder, what punishment fits this
defendant?

As you are aware by now, in the state of Nevada,
there is only one crime which qualifies for capital
punishment, and it is perhaps the most eevere crime, and
that's murder of the first degree. But even then our
lagislature has determined that not every first degree murder

case qualifies for the death penalty. Our legislature has
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determined that certain categories of individuvals who commit
first degree murder are eligible for the death penalty, and
that a jury may impose that most gsevere punishment, when those
circumastances exist.

OQur legislature has said that if one aggravating
circumstance existe, and you weigh it against the mitigating
circumstances and it outweighs those circumstances, the death
penalty can be imposed. All that a jury needs to find is one
aggravating circumstance. In this case we have many of them,
This defendant’s violent history has provided ue a road map to
his ultimate criminal acte of murder.

Juvenile authorities determined long ago that it was
in the best interest of the community, because of thia
defendant’'s dangerous and explosive personality, that he be
sent to the adult system. Immediately we put him in prieon.
Unfortunately, we could not keep him in prison long enough.
Many people saw that this defendant would commit such a
violent act, and he has.

our legislature has determined that when people have
been previously convicted of viclent felonies, those are the
type of violent individuals who should be eligible for the
mogt severe punishment.

Aggravating circumstance number 1, ia the
defendant’s prior conviction in 1930 for attempted robbery.

You heard that Mr. Belltran had been robbed by two individuals
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while he was outside of a bar, after he had cashed his
paycheck. One of those individuals had an eight-inch-long
knife. BAnd although the reports are not clear, Officer Rose
was not clear, one of the individuals had an eight-inch knife.
Does that ring a bell?

The fact of the matter was that he was given a very
substantial plea bargain, a break from the ¢riminal justice
system in 1990, after he had been certified as an adult, after
he had suffered a very substantial criminal history as a
juvenile. The system failed, ladies and gentlemen. He was
given a break, he was sentenced to six years in the Nevada
State Prigon, and for the most part spent every day of that
time.

You heard from correctional officers that defendants
or inmates who are sent to prison are given statutory good
time creditg. And that if they behave in prison, they will be
releaged sometime a little over half of their time. 5o, if
the Court sentences a defendant to six years, he spends
actually three years if he behaves. Marlo Thomas spent all of
that. And the prison could do nothing else, they had to
release him. You have the judgement of conviction in
evidence.

That's aggravating circumstance number 1. That
eircumstance alone, according to the legislature, qualifies

him for the death penalty. But we have so much more.
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When he was released sometime in late 1994 or early
1995, a chance to rehabilitate, a chance to go out and make
his mother proud. It waen’t a short time later that he went
bursting into a house, occupied by pamela Davis, Loletha
Jackacn, with a gqun. As a convicted felon, he’s not supposed
to carry a gun. A person with such a violent and explosive
personality should not have guns in their possessions? And
this defendant, this person who will be asking for mercy from
you, the sentencing jury, went into that residence, firing a
gun through the house, into a back bedroom where a 5-year-old
child was laying, where Loletha Jackson was laying. And this
is the perscn that is entitled to mome mercy?

He battered Loletha Jackson, knocking out geveral
teeth. And he went to Pamela Davis and stuck a gun in her
faca, cbviously a loaded gun. This is an individual -- this
ig a killer who cares nothing about human life. And yet, he's
going to ask you for mercy.

Once again, he was given a plea bargain. The system
failed once again in hie case. He was releagsed on his own
recognizance, on hig own good behavior. He was supposed to
report to Parole and Probation, he was supposed to contact the
officer to set up an appointment sc they could do his
interview. He didn‘t do that. He didn't go to Parole and
pProbation. Parole and Probation had to come to him.

And cnce again, receiving the second break from the
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gystem, he recruita a 1i5-year-old young man, loads up a gun,
plans a robbery. He says he was going to get his job back.
How absurd. How insulting. He went there to rob the place.
He had worked there, he knew when cash would be available, he
knew where the cash was kept. And from the State of Nevada's
perspective he went to kill people.

Aggravating circumstance number 1, aggravating
circumstance number 2, hie conviction for battery with
substantial bodily harm, are both crimes of violence, and they
qualify him for the wltimate punishment.

Our legislature has determined that when you engage
in certain violent and dangerous felonies and a murder occurs,
then that person is eligible for the most severe punishment.
Our legislature has determined that a burglary is a dangerous
felony, and that when people enter residences or busineases
with the intent to commit a crime in that building, that is
burglary, and that qualifies for the most severe punishment.

In this case you have already determined that Marlo
Thomas intended to commit some crime as he entered into the
Lone Star restaurant during those early morning hours. So,
that aggravating circumstance exists, you've already found
that.

Likewigse, when people take money or something of
value from another human being, it’s reprehenaible, it‘s

morally wrong. But when they take that property through force
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or viclence, when they take that property through killing
another human being, that's robbery, and that clase of killer
stands out above and beyond your ordinary premeditated killer.
And that person is eligible for the death penalty. You have
found that aggravating circumstance.

The Court instructed you that when people are killed
because they are witnesses, when they are killed so that they
may elude capture or avoid a lawful arrest, that is an
aggravatling circumstance. When the defendant went into that
restaurant he took Kenya Hall to the manager's office, knocked
on the door, Vince Oddo answered the door, he demanded money
at gunpeint, and then he gave the gun to Kenya Hall.

You heard Kenya Hall’s transcript, and he indicated
that he had told police, Trooper David Bailey, in Hawthorne,
Nevada, that when the defendant gave him the gun the defendant
told him to plug Vince Oddo in the back of the head. During
the transcript he backpedaled a little bit and said, no, it
happened afterwards. But why would he give Kenya Hall the gun
and then go searching for other individuals?

Whether you believe that he told Kenya Hall this or
not, his acticns speak louder than worde, because he went
hunting down for the only two other witnesses who were in the
Lone Btar restaurant. That was Matthew Gianakis and Carl
Dixon. And according to the evidence, as the State of Nevada

seep it, he confronted Matt Gianakis, a witness, a person who
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could come into court and identify him as being the robber in
the Lone Star restaurant, someone who had worked with Marlo
Thomae before, knew he was there that day. He was stabbed in
the kitchen in his back, and then stabbed in his heart, as he
turned around. He was killed to silence him so that he could
not come into court, in a jury trial like this, in a robbery
Ccasa.

And then he went into the men’'s room locking for
Carl Dixon. He could have escaped at that polnt. Why did he
kill Carl Dixon? 1 suggest to you that it’s because he wanted
to silence, eliminate another witness. And then, when he
confronted Kenya Hall, according to Kenya Hall, when he asked
where Vince Oddo was, and Kenya Hall said that he had gone out
the front door, according to Kenya he was in a panic. He
didn’t know which way to go. He went out towards the front of
the restaurant. Did he want to kill this Vince Oddo as well?
Another witness in this case. Does that establish his intent
to silence witnesses?

And then, according to Kenya Hall, he went back to
the car and he told Kenya Hall that when you commit a crime
"you're not supposed to leave no witnesses," quote, unquote.
So, why was Carl Dixon and Matt Gianakis killed? He killed
them to sllence them.

And then the defendant told either Emma Nash or

Parbara Smith that one person got away, and he hoped he died.
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Ladies and gentlemen, there are an abundance of
aggravating circumstances that qualify this defendant for the
ultimate punishment. And that aggravating circumstance
exiots. And then finally, this aggravating circumstance. The
killing of more than one person.

If none of the other aggravating circumstances
persuades you that the death penalty is appropriate, I suggest
to you that this aggravating circumstance should have a very
profound effect on your deliberations. It is terrible when
one human being is killed, and killed in the fashion in which
this defendant chose to kill.

But when you kill two people, you’ve crossad the
line. A killer should forfeit his life to live in a civilized
soclety or in prison for the rest of his life, when he kills
two people, And I suggest to you that all of the aggravating
circumstances, all six of those aggravating circumstances have
been proven beyond a reasonable doubt. And they allow you to
consider the death penalty. But your job isn’t over yet; you
have to consider mitigating circumstances. And if you find
any of those mitigating circumstances you go through a
weighing process, and you look at the gravity of the
aggravating circumstances, the merits of the mitigating
circumstances, and you weigh them. It‘s a weighing procesa.
It’e not a numbers game.

And if you find that the aggravating circumstances
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are compelling, that they outweigh the mitigating
circumstances, then at that point you may consider the death
penalty.

I want to take a few minutes and talk about scme of
these mitigating circumstances. Some of these circumstances
are statutory in nature. Others have been alleged by the
defense. As you can see, they're fact specific. BAnything
that you might consider can be a mitigating circumstance.

Number one, the defendant has no significant history
of prior criminal activity. That certainly doesn’t apply.
You've heard from numerous witnesses about his criminal
activity, which started at age 11 and was nonstop throughout
his criminal career.

December 19584, he confronted a newspaper boy in
North Las Vegas. Him and another individual beat this
newspaper boy for his newspapers in front of a police cfficer.
He was given a plea bargain, he pled guilty to battery.

September 19th, 1984, he confronted a student in
class and struck this student for no apparent reason. And
then when the police -- when the teacher confronted him he
berated her and struck the teacher. He was given probation in
the juvenile eystem.

September 'B84, evading police officer, vagrancy
prowling. November of ‘B84, trespassing, battery. May of
1985, digorderly conduct, battery. August of 1585,
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trespassing. October 2nd, 1985, battery. October 4th, 1985,
four counts of battery. March 16th, 1986, battery. March
4th, 1986, battery. June 4th, 1987, where he stole thes
bicycle, he was sent to Elko for that; he was released. July
g9th, 1987, battery with use of a deadly weapon.

August 26th, 1988, when he went to the Meadows Mall
and stole items and was confronted by Cathy Barfuss, and he
struck her in the face and took off running, and then got into
a security guard’s vehicle and crashed that, he was charged
with grand larceny, grand larceny auto, battery. He was given
a plea agreement, he pled guilty to battery and sent to Blko
once again.

He was paroled, he was given -- he committed curfew
violation in October of 1965, December of 1989, domestic
violence and battery. January 4th, 1920, you heard from
Alkareem Hanifa. This happened on December 28th, 1589, when
he was robbed by the defendant, when the defendant toock a
boulder and tried to pummel him in the face, in the head. He
was given -- he wae certified as an adult, and that went
nowhere.

March 8th, 1990, possession of stolen vehicle.
You’ve heard from the officers about the chase of the
defendant. And then, August 10th, 1990, Mr. Beltran, the
victim of the 1990 attempt robbery plea bargain, where he was

confronted by an assailant with a knife. And the defendant
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went to prison over that.

Certainly that mitigating circumstance does not
apply.

Number two, the murder was committed while the
defendant was under the influence of extreme mental or
emotional disturbance. I suggest to you that thera’'s no
credible evidence of that at the time. You heard from Dr.
Kinsora that he has a personality disorder, but is this the
type of extreme mental and emotional disturbance that is
envisioned by this mitigating circumstance?

Number three, the victim was a participant in the
defendant's criminal conduct or consented to the act, Not
applicable.

The defendant was an accomplice in a murder

committed by another person. HNot applicable. Kenya Hall did

not commit these murders. He committed them himself.

The defendant acted under the duress or under the

domination of another person? Fifteen-year-old Kenya Hall? I

don’t think so.

The youth of the defendant at the time of the crime.

The defendant was 23 years old when he committed these two

killings. He was married, he had held down jobs, he had been

through the criminal justice system. Fourteen-years-ald

defendanta, 15-year-old defendants, 16-year-old defendants,

17-year-old defendants are youthful defendants, but not a 23-
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year-old, two-time convicted felon.

And then theme are fact specific, alleged by the
defense. The murders were committed by a person with an IQ of
79. The murders were committed by a person who had suffered
as a child and young adult with learning disabilities. The
murders were committed by a perscn who had suffered as a child
and young adult with emotional disabilities. The murders were
committed by a person who had bladder incontinent until age
12.

I don't mean to belittle these problems. But the
fact of the matter is that many people in society come from
broken homes, they come from homes where perhaps they have
been neglected. They have learning disabilities. But ia that
sufficient to mitigate a double murder? A perscn who has been
given many, many breaks by the criminal justice system?

And what effect did that have on the defendant on
April 15th, 1996, when he went in there, stabbing and creating
a blocd bath in that restaurant? What effect did his problem
with his bladder at age 12 have on this? And is it sufficient
to excuse, not the crime, but the punishment, and give him
something less than the maximum allowed by law?

And then mercy. That’s what these two fine
attorneys are going to be asking you for, is mercy. And you
will have to detarmine whether this killer, this two-time

killer, is a proper candidate for your mercy as a jury.
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And when you consider that mitigating circumstance,
and considering whether or not you should give him what the
State of Nevada believee he should receive, and that’s the
ultimate punishment, think about the terror that was in the
eyes of Matthew Gianakis and Carl Dixon when their co-worker,
when their supposed friend came after them with a knife.

And when you listen to the defendant’s statement to
homicide detectives, that he had spent time with Carl Dixon,
that he was Carl Dixon’s friend, think about the injuries that
occurred. Think about the fifteen stab wounds that Carl Dixon
suffered as he’s fighting for his life. Think about the
nineteen times he was stabbed by this killer, as he laid in
the bathroom, in the men’s room, at the Lone Star restaurant.
And consider whether thie killer, this person who killed two
people, deserves your mercy.

I suggest to you, ladies and gentlemen, on behalf of
the State of Nevada, that the aggravating circumstances
outweigh any mitigating circumstances that you might f£ind.

The gravity of the things that this killer has done certainly
allows you legal justification to consider the ultimate
punisghment. And so, the guestion is this, what punishment
fits the crime? What punishment fite this defendant?

By your verdict you will be sending a message to the
community. You will be sending a message to other people who

might consider going into establishments to rob at gunpoint,
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at knifepoint. You will send a message to other criminals
that when you go out to commit crimes, you do it at yocur own
rigk, and that if you kill during your crimes, the community
is looking at the most absolute and final punishment you can
receive. Punishment is an appropriate objective of the
criminal justice system. Punishment is society’'s sense of
morale outrage at people who commit crimes. And in this case,
deadly crimes.

This is not a rehabilitation hearing. There is no
program that we know of that rehabilitates killers. 1It's a
epecial type of mentality, a special type of person who can
plunge a knife into a human being thirty-four, thirty-six
times. This is a penalty hearing. Aand your decision will be
what punishment is appropriate for a double murder.

Deterrence is another objective of the criminal
justice system. There’s general deterrence. The message that
I have spoken to you about telling other criminals that when
they commit crimes they will be held accountable for their
actions and they will have to take responsibility, and when
the crime fits the criterla, when the defendant f£its the
criteria, the maximum punishment will be imposed. Mr. LaPorta
will certainly suggest to you that there is no evidence that
the death penalty deters killers.

There is never any empirical death where killers

will suggest that -- or people will suggest that they didn’t
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kill because they knew that the death penalty was an option.
However, 1f it stops one person from going into a 7-Eleven
store with a loaded gun, 1if it stops cne spouse from using a
firearm or & knife during a heated altercaticn, then perhaps
deterrence has occurred. But equally important is specific
deterrence, deterring this killer from ever killing again.
Deterring this killer from ever injuring another inmate.

You heard about the defendant’s stay in prison.
Repeatedly this defendant was attacking the guards,
correctional officers, either physically or verbally, throwing
urine on a six-month pregnant officer. That’s the person who
is going to ask for mercy. Attacking another inmate with a
homemade type of blackjack, a sock, putting either batteries
or rocks in it, setriking another inmate in this maximum
security prison, causing him to be hospitalized, striking out
at guards. He was in our maximum facility, Ely State Prisonm,
where death row is.

And he had every reagon to behave while he wag in
prisen so he could get out in a short pericd of time. And
yet, throughout his entire incarceration, he threatened the
lives of guards, correctional officers, and other inmates.

If you sentence him to life without the possibility
of parole, what hammer does he have over his head? What
reason doed he poseibly have to behave in prison? If he hits

another guard, he‘s spending the rest of his life in prison.
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If he strikes out at another inmate, he‘s spending the rest of
his life in prison. If he wants to throw urine at another
guard, what can they do? He’s spending the rest of his life
in prison.

You have a very unique position in this case,
because you know how this person behaves in prison. He
doeen’t. And so, your decision will have to be whether we
execute a known killer, we execute a perspon who cannot control
his impuleivity, a person who has a perscnality disorder,
Whether we execute that person or whether we risk the
execution of innocent people, that’s your decision.

The writer John Donne once wrote, do not ask for
whem the bell tolls, because the bell tolls for thee.

I ask you to remember that on April 15th, 1996,
shortly after 8:00 a.m., 21-year-cld Matt Gianakis was stabbed
to death. The bell tolled for him at that point. On April
15th, 1996, the bell tolled for Carl Dixon, age 23, as he was
astabbed thirty-four timesa.

By your verdict here today, Wedneasday, June 25th,
1997, let the bell toll for their killer, Marlo Thomas.

THE COURT: Thank you, Mr. Roger. Mr. LaPorta?

MR. LaPORTA: Yes, Your Honor.

DEFENDANT'’ 8 CLOSING ARGUMENT
MR, LaPORTA: Your Honor, counsel, ladies and

gentlemen of the jury. 1I‘'ve stood here many times in the past

II-105

AA5918



W

w ® ~1 ;i b

10
11
12
13
14
15
16
17
18
1%
20
21
22
23
24
25

addreseing juries such as yourselves. But today I‘m
experiencing the mense of being afraid. Afraid that no matter
how skilful my argument, no matter how much of my experience I
bear upon this argument, that scmehow I will not be able to
convince you to spare my client‘s 1ife. I am afraid of that.

The issue is really a very narrow one, one that I
told you in my opening statement. Ia Marlo sc beyond
redemption that he needs to be eliminated £rom the human
community? Bimply put, do you need to kill him? If a glimmer
of humanity is in him, he need not be killed, for killing him
is the absolute last resort.

There ie ancther extreme form of punishment, and
that‘s imprisonment with no chance for parole. AaAnd that's
exactly what it means, no parole. This isn’t an issue of
whether he lives or dies, this is an iasue between two forms
of severe punishment, harsh punishment. Imprisonment or the
death penalty.

Now, we’re here in this penalty hearing because the
punishment must be individualized. The State of Nevada,
through the legislature, through our statutes, has determined
that there ars three forms of punishment when you have found
somebody guilty of first degree murder. So, cbviously, the
legislatures, with all their studied thought, have determined
that in some cases people convicted of first degree murder

neaed not be executed.
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To put it into context, to frame this for you, I'm
only going to use thieg board one time so bear with me, The
triangle represente everybody convicted of first degree
murder. These are the pecple at the top of the pyramid that
need to be executed, that deserve the death penalty. Does
Marlo fit in there? Well, let me suggest this to you, and
once again, to put it in -- to frame it, to put it in its
pruper context, is he a Ted Bundy? Is he a man who went to
law school and then chose to roam throughout four states,
raping and viciously killing women over a period of many
years? Is he a soldier who turned traitor on his country and
killed over a hundred and sixty people? I ask you to consider
that when putting it into reference.

Who is ha? Well, as I told you when we started out,
presenting a life is a very difficult situation for an
attorney. He's obviougly a 23-year-old black man who was
raiped by his mother. His father wasn’t at home. Hig older
brother, Darrell, helped. 1In his early life you heard about
his nickname "Stinky," and you can only imagine the effect
that had on this youngster growing up, when other scheoel
children, who can be cruel, criticized, ridiculed, made fun of
him. It had an effect on him. The mental cruelty that had to
have been heapad on him at that point in time had to have been
considerable for this youngster.

Then we presented some testimony as to -- from Dr.
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Kinsora as to his learning problems. He was going to school.
He was severely impaired intellectually. You heard the
testimony this morning from Dr. Kinsora. I am not going to
git here and spend another ten or fifteen minutes going
through that fresh testimony. You heard it as well as I do.

He functions on a borderline bagis intellectually.
Simply put, forget all the peycho babble, his wiring up here
i8 defective It’s not like the everyday person’s. He
processes stuff very slowly. He doesn’t think quickly. He
functicne as a l4-year-old, both intellectually and
emotionally. Don‘t let the fact that this big man over here
is just that, a man. Intellectually and emotionally he
operates at the level of a l4-year-old. He has problems
generating solutions to everyday situations. His impulses,
his gut reactions overcome his ability to rationalize and make
an intelligent decision. He has anger control problems.
You‘’ve heard all of that.

You heard Linda Overby, the school psychologist, who
has seen hundreds if not thousands of children through the
years. She remembers Marlo. Why? He wae a serious
behavioral problem and had serious emoticnal problems as a
child in Miley School, which was a school just for those
people. And they had trouble controlling him there.

But, as she said, their resources were limited. The

emotion -- the area of emotions, the same way as intellectual.
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He has impulse control problems. He can’‘t control his
behavior. 1It’s very difficult for him to. His wiring is
different. He functions as a l4-year-old emotionally. He'’s a
dangercous man, make no mistake about that. As diagnosed by
the doctor, he has an antigocial personality. He’s not a true
sociopath. There is a glimmer, there is a glimmer of
humanicy.

Let’'s talk about his life in jail, both as a child
and an adult. He got introduced into the system about twelve
years of age. He had many incidents inveolving Juvenile
Services. The first one, I believe, was hitting a teacher,
robbery. He was a bad kid, a real bad kid, but a bad kid with
emotional and intellectual problems. And the State of Nevada
did not have adequate rescurces to help correct the problem.

He desperately needed help. He put some brief
stints in Childrens’ Behavioral Services, in Miley Schoel, but
with their limited rescurces he was beyond their help. As the
juvenile probation officer of 24 years, and I forget her name,
she told you, juveniles were treated as criminal problems, not
as social preblems. We’re talking about 10, 1l-year-old
children.

Despite the cruelness of his acte as a child, I want
you to remember, he was just that, a child, with many many
serious problems. The DA’s mentioned that you’ve known about

each and every one. They've recounted them all. And I'll
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agree, he was a bad kid. But that doesn’t take away from the
fact that at thie time thies was a youngster who had turned bad
and the State had no resources to get things turned around.

He had legitimate emotional and intellectual problems,

This is a good juncture or point for me to address
why I‘m talking to you about this. You say to me, what does
this have to do with this adult crime, this horrible crime,
this senseless crime, this unforgivable crime? Well, that’s
just it, it’e unforgivable. And it’s inexcusable. And I
don't offer you this stuff in asking for forgiveness to the
point where you spare his life. I offer this to you not to
justify these crimes, because nothing can justify them. I
want you to know what forces shaped Marlo’s life as he grew
up, what brought him to this point in his life where the State
is now asking you tec kill him.

As I said, the punishment system is individualized.
This penalty phase will determine just that punishment. This
mitigation is offered to you for the simple and sole fact of
helping you, assisting you in determining just which
punishment is appropriate. After all, common sense tells you,
vou don’'t punish a l4-year-old as you would a 23-year-old.

Thig 23-year-old man who's capable and has caused
great damage, has killed two pecple, functions as a l1l4-year-
old, Look at who he took to the crime scene with him, a 15-

year-old. Think about that, Not another adult, a 15-year-
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old. Why? He identifies with him, because he’s acting as a
14-year-old up here. We get to prison, nothing changed. He
continued to perform in an uncontrollable and angry fashion.

Well, why? Well, I guess the best way to talk about
this is to demonstrate by using a parable that came from the
Bible. And that was that some seeds fell on the earth, were
cast upon the earth. Some of those seeds fell upon rocks, and
they withered and died. Some of those seeds fell amongst
thistle and thorne. A few became productive, but most were
choked off and had stunted development. Some fell upon
productive land, and most grew to be full and productive.
They were well nurtured.

Well, people are like seeds. You’re born into and
exist, all of us, in significantly different social, economic
and environmental situations. There can be no doubt about
that. Just leok arcund yourself. And I say to you, Marlo
grew up amongst the thorms and thistles. And he didn‘'t grow
up te be too productive, did he? No, not at all. Now he
finde himself faced in a situation where the State asks for
the death penalty. Well, the defense ie asking you for
another severe form of punishment, and that's impriscnment
with no parole.

And, believe me, ladies and gentlemen of the jury,
no parole means just that, no parole. This man will die in

prison. Will society outside of prison be protected? Most
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definitely. He's inside those walls.

What about the society that existe ineide the
prison? Mr. Roger wmade comment as tc scme of the inmates,
some of the correction officers at the end of his argument.
Well, let’s analyze that. Let's analyze his prison behavior,
You heard it. Some pretty outrageous and reckless behavior.
Intolerable. Should never be tolerated. But he was
disciplined by in-house procedures. ZLocked down, lose of
privileges. What was his behavior? 1 don’‘t mean to minimize
it or trivialize it, because I don't. Because what he did was
serious and scary. But he acted like a mouthy 14-year-cld
issuing a lot of threats; death threats, threats of a sexual
nature. You got to remember, when he first went to prison,
adult prison, he was about 16, 17 years of age. He was acting
tough. He threw some urine on a guard, a few punches at some
guards. There's also a report of an inmate who received some
eye treatment as a result of a problem that he had with Mr.
Thomas, but we saw no written report as to that.

With all of that, there was only one incident where
somebody had to go to the infirmary, and that was the
unfortunate correction officer who had the urine propelled
upon her. No one else, inmates or correction officers, ever
received any medical help. No one else had been injured.

And there’s testimony the prison was violent. You

better believe it’s a violent place. The guards are concerned
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about their pafety, as they all told you. That's of paramount
concern to them. They don’t take thelr jobs lightly, ladies
and gentlemen. If they err, they're going to err on the sgide
of safety, because they want to go home. They toc have
children at home, they toc have wives and husbands. But there
are two things, through all of these incidents of bad behavior
by thie man, that never happened. And the prison could have
eanily done either two. He wae never classified a high risk
prisoner,

When I talk about high risk prisoners, let me remind
you, they are locked up for twenty-three hours a day,
approximately. They receive their meals inside their cell.
They are taken out one hour a day, given a shower every other
day. When they are taken out of their cell, they are
completely shackled, arms and legs, and there are two well-
protected guards in attendance. And if necessary, because of
his behavior, or another inmate’s behavior, there can be more
agsigned.

He gces everywhere in that statue, in leg irons and
shackled. How big a threat, and I pose this as a rhetorical
question to you all, how big of a threat do you think the
people who are charged with overseeing him perceived him as to
their life or limb if they never bothered to reclasslify him?
That the two forms of punishment they gave him were lockdown

with forty-eight other inmates, or scme loss of a privilege,
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such as a television, telephone privileges.

And you alsc heard that they had a second form.
Something else that didn’t happen. A#And that was the most
serious criminal activities, they file charges. Either the
attorney general's office or that county prosecutor file
charges on behalf of the prison. Never happened.

Degpite wanting to shock you with his shecking
behavier while in prison, and I admit it’s shocking and it’e
disturbing, but it appears that the pecple who are charged
with the responsibility of tending to this man, it appears
that within their world, he’s within tolerable limits. It
doesn’t make his behavior right. But I ask you to consider
that when putting this into the big picture.

The testimony was they have the means to protect
themselves and the prison populaticn. The death penalty is
not mandatory in this situation. It‘s never mandatory under
any situation. As Mr. Roger told you, that even if you find
all the aggravators beyond a reasonable doubt, and you find
abpolutely no mitigation here, which would be an extreme
pituation, you can still reject the death penalty. You're
never required to impose it, under any circumstance.

Now, there’'s been some comments made during che
trial, and you may hear from Mr. Bchwartz about Marlo'e lack
of remorse. Well, I'm going to say two things about that.

You've sat hers over these last two weeke and you watched this
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gentleman. You decide. And then I'll add one more point to
that.

You also paw a tape, a tape where he confessed to
the ¢rimes. No attorney present, no family members present,
just him and two police officers. A hostile situation. Asked
one last guestion, do you have anything else you want to tell
ue, not anything do you want to say to the families, the
unfortunate familiea. And this person who thinks slowly, who
can’t process guickly, so you have to wonder, did this not
come from hie gut, was this not heartfelt, immediately said, IX
want to apologize to the victime’ families. Think about that.

One last point. You may hear that he exercised his
free will. Forget all thisp mitigation, forget this impaired
intellectually, impaired emotionally, and all the other
problems. Well, I ask you to consider all those other
problems because that‘s what shaped him, And that‘s what
shaped his form of free will. Yes, he chose to kill hisg
victime, he chcose to take their lives, no questiocn., Yes, he
exercised free will, no doubt about it. But we presented this
mitigation te you to show you what tools this young man, thie
i14-year-old, had in exercising that free will. Make no
mistake about it, despite the State’s attempts, you cannot
trivialize his emotional and intellectual prcoblems. They are
real, they are present. They shape and form this man. He has

defective tools, ladies and gentlemen, in dealing with social
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gituvations and problems.

And at this time, I would agk you to spare his life
and to impose the severe punishment of imprisonment without
the possibility of parcle. And I thank you for your attention
and your participation.

MR. SCHWARTZ: Your Honor, may we approach?

THE COQURT: Yes.

{Off-record bench conference)

THE COURT: Stretch your legs for five minutes, then
we're going to -- Mr. Schwartz is going to give a brief
statement, and then I have lunch provided to you; you go take
a regular lunch. Is that all right with everybody?

Don’t converse among yourselves or with anycone else
on any subject connected with the trial, read, watch, or
listen to any report of or commentary on the trial or any
person connected with the trial by any medium of information,
including, without limitation, newspaper, television or radio,
and don‘t form or express any opinion on any subject connected
with the trial until the cause is finally submitted to you.

About five minutes, then we’ll come back.

{The Court recessed)
(The Jury is present)

THE COURT: All right. Counsel stipulate to the

presence of the jury?

MS. McMAHON: Yes, Your Honor.
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THE COURT: All right. Mr. Schwartz?
MR. SCHWARTZ: Thank you, Your Honor.
PLAINTIFF'S REBUTTAL ARGUMENT

MR. SCHWARTZ: Good afternocn, ladies -- or, good
morning, ladies and gentlemen. Before I get into my comments,
I'd like to discuss the diagram that Mr. LaPorta prepared for
you today. He indicated that this triangle represents paople
in prison who have been convicted of murder, and I assume he
meant first degree murder. And that the top portion of that
diagram is reserved for the meanest of the mean, the worst of
the worst, those people who are on death row.

&nd he indicates to you that the defendant belongs
pomewhere below that. I pubmit to you, ladies and gentlemen,
the vast -- the vast majority of people who are on death row
in the state of Nevada, these worat of the worst, have killed
one -- one single human being. Where does the defendant go,
Marlo Thomas, who has committed twe, two brutal murderas of the
first degree?

Since January the 1é6th, 1996 -- sorry, 1997, all of
us have been engaged in a factual process to determine whether
or not this defendant was guilty of murder in the first
degree, You have found the defendant guilty of first degree
murder, not once, but twice. Now you have a most important
duty or responsibility to fulfill. You have to make a

decision, a determination as to what is the just punishment
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for not one, but two brutal murders. You can fix punishment
at life in prison with parole possibilitiea, life in prison
without parole poesibilities, or the imposition of the death
penalty.

You have heard through Mr. Roger that in the state
of Nevada, before you can consider the death penalty at least
one aggravating circumstance has to be prover to you beyond a
reasonable doubt. Mr. Roger went through the six aggravating
circumstances that have been alleged and based upon the
evidence proven to you beyond any reascnable doubt. So, you
may conaider the death penalty.

With regards to mitigating circumstances or
mitigating factore that have been alleged by the defense, as
you heard about half of those mitigating factors come from our
statutes. But the ones that seem to deal with this particular
cape, like the IQ, mercy, bladder control, bladder
difficulties, those were submitted by defense counsel. They
are not statutory mitigating circumstances.

Mr. Roger went through the defendant’s vaet criminal
history, his two felony convictions. So, you cannot consider
as a mitigating factor the absence of a significant criminal
record. We've establigshed that he has a significant criminal
record.

Another mitigating factor, State said the murder was

committed while the defendant was under the influence of
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extreme mental or emotional disturbance. The defense brought
in a psychologist who Mr, LaPorta referred to as his expert,
gave us psychobabble. Now, the psychologist testified that he
performed some tests, and that the defendant was of low
intelligence. So what? He said he was ten points from being
considered retarded. 8o what? The doctor could not point to
any area and say that with any degree of certainty that this
defendant was suffering from emotional or extreme mental or
emotional disturbance. In fact, the doctor said, as a
scientist he’'s always uncertain about thingse.

But he goea on to state that this defendant will
likely functicn well in a prison setting. I have nothing
peracnal against Dr. Kineora, he’s a gentleman, he was a
witneas for the defense, They have every right to call
somebody to give an excuse or an explanation as to why things
may have happened. But history is a lot more reliable about
what thia defendant is capable of doing than speculation from
a doctor who met him for the first time eight months after
these horrible crimes were committed, and didn’t see fit to
question any witnesses, any people in the prison, but yet can
tell you that you should not sentence him to death because he
can function well in prison. Just put him in prison, he’ll be
fine. Well, history is a lot more reliable, with all due
regpact, that Dr. Kinscra.

There’s ancther mitigating factor that’s been
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alleged by the defense, and that’s that the defendant acted
under dureses or the domination of another person. The
defendant was the leader, mot the follower. Mr. LaPorta makes
a statement to you that the defendant associated with Kenya
Hall, because Kenya Hall was 15 and the defendant was 14.
That’'s why he chose to associate with him, ‘cause he chose to
associate with peoples his own age. Now, that’s nonsense. He
associated with Kenya Hall because Kenya Hall was the brother
of his wife. He associated with Kenya Hall and brought him
into this horrible crime because he knew Xenya Hall was easily
manipulated, would do whatever he said, would carry out
whatever ordera he gave. But he was wrong. He also wanted to
dump all of this on the head of Kenya Hall when he got caught.

Again, the youth of the defendant at the time of the
crime is alleged as a mitigating circumstance, and Mr. Reoger
addressed that. A 24-year-old man is responsible for his
actions, he should be held accountable for his actions. He
was old enough on April the 15th, 1996 to take two human
lives, to go into that restaurant with a lcaded gun, take a
knife and stab it into two living and breathing human beings.
He was old enough then to commit those horrible crimea, he’s
old enough tcday to be sentenced to death.

You cannot let the defendant hide behind his age and
egcape responsibility or accountability. There was testimony
regarding certain problems he had with his bladder as a child,
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twelve or thirteen years ago. Millions and millicne of
people, children, go through life with problems at an early
age. Some of them outgrow them, some continue on to teenage
years, even later. People have visual problems, people are
hearing impaired, people have difficulty walking. Millione of
people. And the list goes on. These people do not go out and
premeditate and kill twe living breathing human beings.

His bladder condition, the fact that he may have
been teased as a child, which many of us probably were exposed
to growing up, that can serve as no excuse for what he did on
April the 15th.

Now, ladies and gentlemen, I‘d like to discuse with
you why the death penalty is the only appropriate verdict in
this particular case. The defense suggests that life
imprisonment without the possibility of parole would be
punishment encugh for those two young livea. With all due
respect to Mr. LaPorta, he is wrong, based upon the evidence.
Remember, as Mr. LaPorta said, prison is a society, a society
behind bars, a society behind walls, but nevertheless, a
society. Within those walls people breathe, unlike Matt
Gianakis or Carl Dixon. Within those walls people eat and
drink, unlike Matt Gianakis and Carl Dixon. Within those
walls people watch the sunripe and the sunset, unlike Matt and
Carl, Within those walls people watch cable TV, watch movies,

have access to an education, music, unlike Carl Dixon and Matt
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Gianakis. Within those walle inmates are visited by their
family, by their children if they have children, their
mothers, their fatherg. They can speak with them, they can
hug them, they can kiss them, unlike Matt Gianakis and Carl
Dixon.

Within those prison walle there ia life, ladies and
gentlemen. And where there is life, there is hope. What
would Carl Dixon or Matt Gianakis give to be able to see their
mother or their father again? What would Carl Dixon or Matt
Gianakis give to be able to watch a ball game, to be able to
listen to music, to talk to their girlfriends? What would
Carl Dixon and Matt Gianakis give tc be able to watch the
sunrise and the sunset, to breathe the air? What would those
two young men glve just to be alive?

Baged upon the evidence, ladies and gentlemen, while
certainly a sentence of life without the pesseibility of parole
is a Btrong eentence, it does not do justice to the facts of
this case. There are certain casees where life without the
posaibility of parole is just not punishment enough. And this
is one of those cases.

The defendant ie deserving of the same sympathy and
compassion and mercy that he extended to Carl Dixen and Matt
Glanakis. Don't let justice be robbed in the name of mercy.

When we were all put here, God took the chance, took

a risk in giving man the ability to make a choice, or make
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choices, that some men might choose good, eome men might
choose evil, some men might chocee life, and some men might
choose death. This defendant made geveral choices on April
the 15th, 1996. He chose to get Kenya Hall, a 15-year-old, to
participate in these horrible crimes, he chose to enter the
Lone Star with a loaded revolver, he chose to knife to death
two young men, he chose to ask Kenya Hall to shoot Vinece Oddo
in the back of the head.

This defendant made decisions on that date. No one
-- no one made them for him. Hie problems as a child isn’'t
why he did what he did on April the 1Sth, his IQ isn't why he
did what he did on April the 1S5th. He wasn’t led to these
decisions on April the 15th because the school system failed
him or because teachers weren’t good, or resocurces weren't
available te help him. The evidence strongly suggests that
everyone bent over backwards, not only te help him, but give
him breaks when he got into trouble. He was led to these
decisions on April the 15th by his meanness, based upon the
evidance.

He made choices on April the 1Sth, 1996, He chose
evil over good and he chose death over life. He blames others
for his actions. He tried to convince the Judge, when he pled
guilty to attempt robbery, that he was a nice person and would
be a contributing member to society, and he deserved

probaticn. And you have that letter. It’'s part of the
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documents that were admitted at the penalty phase.

He was able to stay out of jail after pleading
guilty to battery with substantial bodily haxw. He was able
to convince the Court to allow him to remain free, pending his
gentencing for that felony. This is not a stupid individual,
ladies and gentlemen, based upen the evidence, just mean.

The evidence shows that the defendant knowa the
criminal justice system, he knows how to successfully
manipulate that gystem, and he has successfully manipulated
that system. He tried to get Kenya Hall to take the fall for
him. He knows what to say when he’s in trouble. His
statemant to Detective Mesinar is another attempt at
manipulating the system. And Mr. LaPorta talked about that,
that you should lock at that tape, because he makes an apology
to the victims’ family. Weil, is he as sincere in that
apology as he is when he tells Detective Mesinar how these two
victims attacked him and how he killed them in gelf defense?
Was that apolegy to the family today sincere?

He was in trouble when Detective Meminar picked him
up. He had been arrested for murders, two murders. Based
upon the evidence, I suggest to you he would have said
anything to extricate himself, get himeelf out of that
predicament, make himself lock better than he actually is.

He’s been very successful in fooling the criminal

justice gystem over the years, ladies and gentlemen. Don’t
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let him fool you. The criminal justice system is far from
perfect, but it’s only as good as the people wheo are involved
in that system. For the last two weeks you, twelve
individuals, have been involved in the criminal justice
gystem. You can complain about the system, but now you have a
position or an opportunity where you can do justice to that
same system.

You heard from Dr. Kinsora on how the defendant will
function well in prison. The evidence tells you Dr. Kinsgora
is totally wrong. Just the opposite ig likely to occur, based
upon the evidence, Even family members say that the defendant
won‘t listen to anyone. He just won‘t listen. He does what
he wants when he wanta to.

Do you think that if the defendant is sentenced to
life imprisonment without parole he will behave in prison? Do
you think that if he's given a sentence of life without
parole, inmates, prison guards, civilian employees, medical
staff will be safe? Do you think if the defendant is
sentenced to life without the possibility of parcla, he may
not try to incite yet another riot, like was testified to here
a few days ago, urging young inmates to get off the tier,
getting off the tier, as they refer to getting them all on top
of the correction guards, going after correction guards. And
how he laid down on the -- in the yard after shots had been

fired, because the inmates wers kind of revolting or really
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causing a problem. And he urged everybody to get up and let’'s
kill the guards. Do you think that if the defendant is
gentenced to life without the poasibility of parcle, the
thought might occur to him, I want to get outta here, let’s
plan a way to escape.

MR. LaPORTA: Your Honor, I want to object to that
comment. There’'s absolutely no evidence in the reccxrd as to
that.

THE COURT: Objection is sustained. That’ll be
stricken from the record. Proceed.

MR. LaPORTA: Thank you, Judge.

MR. SCHWARTZ: With all due respect to everyone, Mr.
LaPorta talked to his witness, I believe Dr. Kinseora, about
the future dangercusness of this defendant. Mr. LaPorta
brought that out. And Dr. Kinsora said, well, you know, a lot
of these people who are tough, and mean, and nasty, when they
get to be 40, 45 or 50, they kind of slow down a little and
they’re no longer the threat that they were earlier on. So,
for the next pixteen years or twenty years before this
defendant reaches that age where maybe he’ll calm down, he’'s
going to be in that prison envirooment with those same guards,
pame civilian ewployeea.

His family -- and I can’t imagine what they’ra going
through, just like the family of Matt and Carl, they asked for

another chance. What chance d4id he give Matt Glanakie and
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what chance did he give Carl Dixon? What if he struck Hanifa
Alkareem with that boulder that he smashed in the direction of
Mr. Alkareem’s head as he lay on the flocor during that
robbery? What if the shot fired into the wall at 2500 Clayton
not only penetrated through the wall but struck the 5-ysar-old
child who was in that rocm, or Loletha Jackson?

This defendant has run out of excuses, he’s run ocut
of chances. There is no excuse for what he did, with all due
reapect to those defense witnessea. I submit to you, ladies
and gentlemen, that enough is enough. Truth and justice are
two important thingse that must occur in any criminal trial.
The truth is that, based upon the evidence, the defendant is a
murderer, not once, but twice, a kidnapper and a robber. You
made that determination by your verdicts.

Now then, what about justice? Truth, which you
found has no meaning unless justice goes with it. And this is
the phase where you have to determine what is justice for what
this defendant did. How can you do justice to the facts of
this case?

In looking at the defendant for a moment you see
a pignificant criminal history of violent behavior, a
significant criminal history of violent behavior, both on the
streets and off the streets, It makes no difference. Based
upon the evidence, he is a very, very dangerous man. While he

was awaiting sentencing on a felony, battery with substantial
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bodily harm, he committed these horrible crimes which took the
lives of two young men.

What does that tell you about the defendant? He
manipulated the system and took it to his advantage -- or,
uged it to his advantage. He could care less about the
davastation that he hag brought. He laughs at the criminal
justice system by his record. Ladies and gentlemen, it’s time
to tell him that the criminal justice system isn’'t a joke.

Someone once said that by his actions shall ye know
him. Those photographs, the witnesses you’ve heard testify,
tell you all you need to know about the defendant and what the
appropriate punishment or sentence should be. The defendant
has already been convicted twice of two violent felonies.

He's already victimized many people, both inside and outside
the prison. The defendant tock the lives of two innocent men
in a horrific manner. Where does he go from there? What does
he do for an encore? The shorter the sentence, the sooner
this community will find out.

The evidence tells you the defendant cannot be
trustad. The evidence tellas you that this defendant is
incapable of rehabilitation and incapable of demonstrating
sincere remorse for his actions. The evidence tells you this
defendant made his victims suffer.

The extreme violence of these killings is important

for you to consider in determining punishment. The fact two
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people were killed is important for you to consider in
determining the appropriate punishment. As Mr. Roger stated,
the punishment should indeed fit the crime. This defendant
has displayed a total disregard for human life.

Conseider the evidence you heard both at the guile
phase and the penalty phase. He must be held accountable for
what he did on April the 15th, 1996. The facts of this case
alone warrant a sentence of death. Those photographa warrant
a sentence of death. But, in addition to the facte of this
case, you have something else that makes it easier. Not to
say any decision of this magnitude is easy, but at least would
help you in making the appropriate determination.

You know about his criminal past, you know he’s been
twice convicted of violent felonies, you know how he behaved
before going to prison and how he behaved while in prison.

You also know that ten days before these two horrible killings
cccurred, this defendant was in this building, pleading guilty
to a felony, battery with use of a deadly -- I'm sorry,
battery with substantial bodily harm, and was given yet
another break by the system in that he could get his affaire
in order, if prison time were appropriate, but nevertheless
remain free. Not incarcerated but go ocut of that courtroom,
go out the front door of this courthouse. Ten days before
Matt Gianakie and Carl Dixon were brutally murdered he walked

cut of this courthouse, after pleading guilty te a felony.
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The evidence shows his utter contempt for the criminal justice
syatem.

As Mr. Roger indicated earlier, another reascn the
death penalty is appropriate 1s deterrence. Deterrence is
achieved through severity of puniehment. It‘’s important for
the image of the criminal justice system, for those who view
how it works, that they understand that lines are drawn that
you just don’t go over.

on April the 15th, 1996, this defendant went way
over that line when he committed those two horrible brutal
first degree murders.

A sentence of death may go out and deter the future
Marlo Thomases of thie world. Will a sentence of death bring
back the life of Carl Dixon? No. Will a sentence of death
bring back to life Matt Gianakis? No. Will a sentence of
death bring an end to this horrible violence that this country
has experienced? No. Will a sentence of death prevent this
individual, who has already taken two lives, from yet hurting,
harming, killing another person? You bet it will.

We should use the criminal justice system to protect
society from physical danger. Preserving the life of a man
who has brutally murdered two innocent people compromises the
value of human life. Capital punishment is not murder. There
i8 a tremendous moral difference between the taking of a

brutal murderer’'s life and the death of two individuals.
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People believe that an organized society is
unwilling or unable to impose on criminal offenders the
punishment that they truly deserve for the most horrible
crimes. Law and order deteriorate, become demoralized, and
society becomes defeated, A free soclety requires of its
jurors vigilance and courage and atrength to resolve and
resolve in making the decisions that you have to make today.
It would be easy for you to return a sentence of life
imprisonment without the possibility of parcle and be done
with this, but that would not do justice to the facte of thig
case, based upon the evidence that you’ve heard.

The worat poesible crime deserves the worst pessible
punishment. This defendant, by his own hands, took the lives
of not one but two young men, and ordered an accomplice to
kill yet a third individual. At the outset of this trial you
sald that if presented with sufficient evidence you could come
into this courtrcom and return verdicts finding the defendant
guilty of first degree murders with the use of a deadly
weapon. And you have done that. You also stated that in the
appropriate caee you could come into this courtroom and impose
a sentence of death. Ladies and gentlemen, this is the
appropriate case.

A sentence of death is the cnly appropriate sentence
for the man responsible for all of us being here today. The

wan who singlehandedly and forever altered the lives of two
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very loving families. Those who are against the death penalty
say nothing is ever gained by killing a killer. Well, what is

gained by taking the life of a killer is that society --
society is saying that it respects human life, and it cannot
overlook the cruel and brutal acts of a person, like the
defendant, who senmelessly kills two lnnocent people.

The return of a death sentence is society's way of

-- or act of self defense. A return of a death verdict is the

enforcement of mociety’s right to be free from murder. By
denying Matt Gianakis and Carl Dixon their right to live, he
has forfaited his right to live.

Ladies and gentiemen, if human life is ever to be
held sacred, which it must be, the law forbidding the taking
of human life should also be held sacred. And the only way
that the law can be made sacred is to entitle the law to
impose a sentence of death.

The defendant deserves death because Carl and Matt
deserved to be alive, For those reascns, ladies and
gentlemen, the State of Nevada respectfully asks that you
return verdict sentencing the defendant, Marlo Thomas, to
death for the brutal murder of Carl Dixon, as well as a
pentence of death to the brutal murder of Matt Glanakis.

Aristotle once said, what is justice, to give each
man his due. Ladies and gentlemen, I respectfully ask on

behalf of the State of Nevada, to give the defendant his due
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for what he did on April the 15th, 1996.

As I mentioned earlier, Mr. LaPorta talked about a
secured prison environment, the most secure way in which an
individual can be housed in the prison system in the state of
Nevada. The vast majority of those individuals, as I said
earlier, who are on death row, have only killed once, not
twice, such as this defendant.

Based upon the evidence, this defendant deserves to
join those other inmates currently housed on death row. Thank
you.

THE COURT: Thank you, Mr. Schwartz. Why don’t you
pwear in the officer to take charge of the jury again, Ms.
Clerk?

BAILIFF IS SWORN
THE COURT: All right, why don‘t you follow Hank?
{The Jury recessed)

THE COURT: All right. Anything else to come beforxe
the Court before we take --

MR. LaPORTA: Yes, Your Honor, just one brief thing.
My objection to Mr. Schwartz’s comment, we do not want that
stricken from the record. We made an objection as it was --
we felt it was an improper comment. We’‘re preserving an
appeal issue, Judge. That was all.

THE COURT: Fine.

MR, LaPORTA: So, we'd ask that it not be stricken
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£rom the record.

THE COURT: All right. I sustain your objection --

MR. LaPORTA: Thank you, Judge.

THE COURT: -- and that it won’'t be stricken from
the record. All right. Anything else?

MS. McMAHON: No, Your Homor.

MR. LaPORTA: No, Judge.

THE COURT: No? Thank you.

{The Court recessed until 6:30 p.m.)
(Jury is present)

THE COURT: All right, ladies and gentlemen,
selected a foreperson again?

JURY FOREPERSON: Yes, myself.

THE COURT: Please stand up, sir.

Have you arrived at wverdicts?

JURY FOREPERSON: Yes, we have.

THE QOURT: Hand the verdicts to the bailiff.

(Pauge in the proceeding)

THE COURT: All right. Mr. Foreman, please read the
verdicts aloud, starting from "We, thes jury.®

JURY FOREPERSCN: "We, the jury in the above-

entitled case have found the defendant, Marlo

Thomas, a/k/a Marlow Demitrius Thomas, guilty of

Count II, murder of the first degree, Carl Dixon* --

THE COURT: 1Is it all right if the -- if the clerk
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reads the

know it's

verdicts? I know he has a little -~

MS. McMAHON: That’d be fine.

THE COURT: -- is it all right?

MR. LaPORTA: Yes, Your Honor.

THE COURT: Why don’t you give that to the clerk. I
a little difficult. You can eit down, sir.

JURY FOREMAN: Thank you.

THE COURT: You‘ve reached those verdicts, we’re

going to have the clerk read the verdicts aloud and inquire of

the jury if that is their verdicts.

THE CLERK: State -- "District Court, Clark County,
Nevada. State of Nevada, plaintiff, versus Marlo
Thomas, a/k/a Marlow Demitrius Thomas, defendant.
Cape Number Cl36862, Department Number VI, Docket B.
"Special verdict.

"Wa, the jury in the above-entitled case, having
found the Defendant Marlo Thomas, alsc known as
Marlo Demitrius Thomas, guilty of Count II, murder
of the first degree, Carl Dixon, designate that the
aggravating circumstance or circumstances which have
baen checked below have been established beyond a
reasonable doubt:

"The murder was committed by a person who wase
previously convicted of a felony involving the use

or threat of violence to the person of another, to
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not .

All

wit: attempt robbery, Case Number C96794, Eighth
Judicial District Court of the State of Nevada in
and for the County of Clark.

*The murder was committed" --

THE COURT: That was -- and say was that checked or
right?

THE CLERK: Yes, it was,

THE COURT: All right.

THE CLERK: Also checked:

"The murder was committed by a person who was
previcusly convicted of a felony involving the use
or threat of violence to the person of another, to
wit: battery with substantial bodily harm, Case
Number C134709, Eighth Judieial District Court of
the State of Nevada in and for the County of Clark.
"The murder was committed while the person was
engaged in the commission of, or an attempt to
commit, any kurglary.®

THE COURT: That checked?

THE CLERK: That'’s checked.

"The murder was committed while the person was
engaged in the commission of or in an attempt to
commit any robbery." That'e checked.

"The murder was committed to avoid or prevent a

lawful arrest." That's cheacked,

II-13¢6
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“The defendant has, in the immediate proceeding,
been cenvicted of more than one offense of murder in
the first or second degree.* That's checked.

"Dated at Las Vegas, Nevada thie 25th day of June
1997.% Signed foreperson.

"dpecial verdict.

"We, the jury in the above-entitled case having
found the defendant, Marlo Thomas, a/k/a Marlow
Demitrius Thomas, guilty of Count II, murder of the
first degree, Carl Dixon, designate that the
mitigating circumstance or circumstances which have
been checked below have been established:

"No mitigating circumstances are found to exist.®
THE COURT: That‘s checked?

THE CLERK: That’s checked.

"Special verdict.

"We, the jury in the above-entitled case, having
found the defendant, Marlo Thomas, a/k/a Marlow
Demitrius Thomas, guilty of Count III, murder of the
first degree, Matthew Gianakis, designate that the
aggravating circumstance or circumstances which have
been checked below have been established beyond a
reasonable doubt:

"The murder was committed by a person who was

previocusly convicted of a felony involving the use
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or threat of violence to the person of another, to
wit: attempt robbery, Case Number C96794, Eighth
Judieial District Court of the State of Nevada in
and for the County of Clark." That’'s checked.

"The murder was committed by a person who was
previcuely convicted of a felony involving the use
or threat of viclence to the perscn of another, teo
wit: battery with substantial bodily harm, Case
Number C134709, Eighth Judicial District Court of
the State of Nevada in and for the County of Clark.*
That'e checked.

*The murder was committed while the person was
engaged in the commiseion of or an attempt to commit
any burglary.* That‘e checked.

*The murder was committed while the person was
engaged in the commission of or an attempt to commit
any robbery." That'’'s checked.

"The mirder was committed to avoid or prevent a
lawful arrest.® That’s checked.

tThe defendant has in the immediate proceeding been
convicted of more than one offense of murder in the
first or second degree." That's checked,

"Dated at Las Vegas, Nevada this 25th day of June
1997." Foreperson.

"gpecial verdict. We, the jury in the abova-

II-138
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entitled case, having found the defendant, Marlo
Thomase, a/k/e Marlow Demitxius Thomas, guilty of
Count III, murder of the firat degree, Matthew
Glanakis, designate that the mitigating circumstance
or circumstances which have been checked below have
been established:"

Checked is, "No mitigating circumstances are found
to exist.”

"We, the 4jury in the above-entitled case, having
found the Defendant Marle Thomas, a/k/a Marlow
Demitrius Thomas, guilty of Count II, murder of the
first degree, Carl Dixon, and having found that the
aggravating circumstance or circumetances outweigh
any mitigating circumstance or circumstances, impose
a sentence of DEATH.

"Dated at Las Vegas, Nevada this 25th day of June,
1997." Foreperson.

"Verdict., "We, the jury in the above-entitled case,
having found the defendant, Marlo Themas, also known
ag Marlow Demitrius Thomas, guilty of Count III,
murder of the first degree, Matthew Glanakis, and
having found that the aggravating circumstance or
circumstances outweigh any mitigating circumstance
or circumstances, impose a sentence of DEATH.

"Dated at Las Vegas, Nevada this 25th day of June,

II-139

AA5952



w o - o e

10
11
12
13
13
15
16
17
18
19
20
21
22
23
23
25

1997," and signed foreperson.

Ladies and gentlemen of the jury, are those your

verdicte as read --

read?

read?

read?

read?

read?

THE JURY: Yes.

THE CLERK: -- S0 say you one, sc say you all?
THE JURY: Yes.

THE COURT: Any counsel like the jury polled?
MS. McMAHON: Please, Your Henor.

THE COURT: Just as juror number.

THE CLERK: Juror Number 1, is that your verdict

JUROR NUMBER 1: Yes.

THE CLERK: Juror Number 2, is that your verdict

JUROR NUMBER 2: Yes.

THE CLERK: Juror Number 3, is that your verdict

JUROR NUMBER 3: Yes.

THE CLERK: Juror Number 4, is that your verdict

JUROR NUMBER 4: Yes.

THE CLERK: Juror Number 5, is that your verdict

JUROR NUMBER 5: Yes.
THE CLERK: Juror Number 6, is that your verdict

II-140
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read?
JUROR NUMBER 6: Yes.
THE CLERK: Jurocr Number 7, is that your verdict as

read?

JUROR NUMBER 7: Yes.

THE CLERK: Juror Number 8, 1is that your verdict as
read?

JUROR NUMBER 8: Yes.

THE CLERK: Juror Number 2, is that your verdict as
read?

JUROR NUMBER 9: Yes.

THE CLERK: Jurox Number 10, is that your verdict as
read?

JUROR NUMBER 10: Yes.

THE CLERK: Juror Number 11, is that your verdict as
read?

JUROR NUMBER 11: Yes.

THE CLERK: Juror Number 12, is that your verdict as
read?

JUROR NUMBER 12: Yes.

THE COURT: I usually say a lot at this point,
ladies and gentlemen, but it’s been a long day, and it‘s a
very emotional, traumatic experience for everybody. All I'm
going to do is thank you eo much. Follow Hank cut and he’ll

escort you.

II-141
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{Jury excused)

THE QOURT: In view of the fact that the jury hae
found the defendant guilty and imposed the death penalty and
the other sentences that they imposed that the Court is going
to have to sentence the defendant on, he’s remanded to the
custody of the sheriff.

And we’ll set a -- we’ll pet a sentencing date down,
Mg, Clerk.

THE CLERK: August 18, 9:00 a.m.

M3, McMAHON: Pardon me, Your Honor. I will not be
in the jurisediction on the 18th --

THE COURT: All right, we’ll --

MS. McMAHON: -- could we make it the following
week, pleage?

THE COURT: Absolutely.

THE CLERK: August 25th?

MS. McMAHON: That’d be fine., Thank you.

THE CLERK: August 25th, 9:00 a.m.

THE COURT: 1Ip there anything elpe to come before
the Court on behalf of the State?

MR. SCHWARTZ: No, Your Honor.

MR. LaPORTA: No, Judge.

THE COURT: On behalf of the defense?

MR. LaPORTA: No, Judge.

MS, McMAHON: No, Judge. Thank you.

II-142
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THE COURT: I want to thank you very much, the

attorneye involved in this; it was exceedingly professional

both sides.

sentencing.

And the jury has spoken. We’ll see you at

PROCEEDINGS CONCLUDED

* *F % B * ® A ¥ N
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Federal Public Defender

Nevada Bar No. 11479

JOANNE L. DIAMOND

Assistant Federal Public Defender
California Bar No. 298303
Joanne_Diamond@fd.org
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Attorneys for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA

MARLO THOMAS,
Petitioner,

V.

TIMOTHY FILSON, Warden, and ADAM
PAUL LAXALT, Attorney General of the

State of Nevada,

Respondents.
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134. Verdicts (Guilt), State v. Thomas, District Court, Clark County, Nevada Case

No. C136862 (June 18, 1997)

Case Number: 96C136862-1

Electronically Filed
10/20/2017 4:15 PM
Steven D. Grierson

CLERK OF THE COUE :I
L]

Case No. 96C136862-1
Dept No. XXIII

EXHIBITS IN SUPPORT OF
PETITION FOR WRIT OF HABEAS
CORPUS

(EXHIBITS 134-165)

(Death Penalty Habeas Corpus Case)
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136.

137.

138.

139.

140.

141.

142.

143.

144.

145.

146.

147.

148.

Verdict (Penalty), State v. Thomas, District Court, Clark County, Nevada
Case No. C136862 (June 25, 1997)

Special Verdicts (Penalty), State v. Thomas, District Court, Clark County,
Nevada Case No. C136862 (June 25, 1997)

Remittitur, Thomas v. State, In the Supreme Court of the State of Nevada,
Case No. 31019 (November 4, 1999)

Remittitur, Thomas v. State, In the Supreme Court of the State of Nevada,
Case No. 40248 (March 11, 2004)

Reporter’s Transcript of Penalty Hearing, State v. Thomas, District Court,
Clark County, Nevada Case No. C136862 (November 1, 2005)

Reporter’s Transcript of Penalty Hearing, Afternoon Session, State v.
Thomas, District Court, Clark County, Nevada Case No. C136862 (November
2, 2005)

Special Verdict, State v. Thomas, District Court, Clark County, Nevada Case
No. C136862 (November 2, 2005)

Order Denying Motion, Thomas v. State, In the Supreme Court of the State of
Nevada, Case No. 46509 (June 29, 2007)

Correspondence Regarding Order Denying Petition for a Writ of Certiorari,
Thomas v. Nevada, Supreme Court of the United States Case No. 06-10347
(January 14, 2008)

Remittitur, Thomas v. State, In the Supreme Court of the State of Nevada,
Case No. 65916 (October 27, 2016)

Nevada Sex Offender Registry for Larry James Thomas (June 6, 2017)

W-4 Employee’s Withholding Allowance Certificate, Marlo Thomas (February
1996)

Nevada Department of Public Safety, Nevada Sex Offender Registry for
Bobby Lewis

Correspondence from Thomas F. Kinsora, Ph.D. to Peter La Porta (June 30,
1997)
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163.

164.

165.

Correspondence from Lee Elizabeth McMahon to Marlo Thomas (May 15,
1997)

Correspondence from Lee Elizabeth McMahon to Marlo Thomas (May 27,
1997)

Statements related to Precilian Beltran

Declaration of Julia Ann Williams (July 28, 2017)

Declaration of Tony Thomas, Jr. (July 25, 2017)

Declaration of Rebecca Thomas (July 21, 2017)

Declaration of Paul Hardwick, Jr. (July 17, 2017)

Photograph of Paul Hardwick, Jr.

Declaration of Walter Mackie (July 13, 2017)

Declaration of Katrina Davidson (July 18, 2017)

State’s Trial Exhibit 86, Certification Order, In the Matter of Marlo

Demetrius Thomas, District Court, Juvenile Division, Clark County, Nevada
Case No. J29999 (September 17, 1990)

State’s Trial Exhibit 85, Juvenile Petitions, In the Matter of Marlo Demetrius
Thomas, District Court, Juvenile Division, Clark County, Nevada Case No.
J29999

State’s Trial Exhibit 87, Pre-Sentence Report, Marlo Demitrius Thomas,
Department of Parole and Probation (November 20, 1990)

State’s Trial Exhibit 102, Pre-Sentence Report, Marlo Demitrius Thomas,
Department of Motor Vehicles and Public Safety, Division of Parole and
Probation (May 20, 1996)

State’s Exhibit 108, Incident Report, North Las Vegas Police Department
Event No. 84-5789 (July 6, 1984)

Declaration of Daniel J. Albregts (July 18, 2017)

Declaration of Janet Diane Cunningham (July 18, 2017)
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CERTIFICATE OF SERVICE
In accordance with EDCR 7.26(a)(4) and 7.26(b)(5), the undersigned hereby
certifies that on October 20, 2017, a true and accurate copy of the foregoing

EXHIBITS IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS was
filed electronically with the Eighth Judicial District Court and served by Odyssey

EFileNV, addressed as follows:

Steven S. Owens

Chief Deputy District Attorney
motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

In accordance with EDCR 7.26(a)(1), the undersigned hereby certifies that on
this October 20, 2017, a true and correct copy of the foregoing EXHIBITS IN
SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS PURSUANT was
served by United States Mail/UPS, postage prepaid, and addressed as follows:

Jeffrey M. Conner

Assistant Solicitor General

Office of the Nevada Attorney General
100 North Carson Street

Carson City, Nevada 8701-4717

Timothy Filson, Warden
Ely State Prison

P.O. Box 1989

Ely, Nevada 89301

/s/ Jeremy Kip

An Employee of the
Federal Public Defender,
District Of Nevada
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-V§- Case No. C136862
) Dept. No. Vi
MARLO THOMAS, Docket B
aka Marlow Demitrius Thomas, é
j
Defendants. §
YERDICT

We, the jury in the above entitled case, find the defendant MARLO THOMAS aka Marlow
Demitrius Thomas, Guilty of COUNT I - CONSPIRACY TO COMMIT MURDER AND/OR
ROBBERY. '

DATED this _Lt day of June, 1997.

.

FOREPERSON
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-V§- Case No. C136862

Dept. No. VI

MARLO THOMAS Daocket R

AVLAAINLAS 2 1TIVJIVI LD,

aka Marlow Demitrius Thomas,

Defendants.

rl
et A e A e
—

We, the jury in the above entitled case, find the defendant MARLO THOMAS aka Marlow
Demitrius Thomas, Guilty of COUNT II - MURDER OF THE FIRST DEGREE WITH USE OF A
DEADLY WEAPON (Carl Dixon).

i

DATED this _{ £ day of June, 1997.
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
~V§- Case No. C136862
Dept. No. V1
MARLO THOMAS, j Docket B
aka Marlow Demitrius Thomas, )
;
Defendants. )
YERDICT

We, the jury in the above entitled case, find the defendant MARLO THOMAS aka Marlow
Demitrius Thomas, Guilty of COUNT III - MURDER OF THE FIRST DEGREE WITH USE OF A
DEADLY WEAPON (Matthew Gianakis).

DATED this | £ day of June, 1997,

.S L

7~ FOREPERSON

“aiah

8JDC03833
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
“VS- Case Na. C136862
Dept. No. VI
MARLO THOMAS, Docket B
aka Marlow Demitrius Thomas,

Defendanis.

S s g v e st

YERDICT
We, the jury in the above entitled case, find the defendant MARLO THOMAS aka Marlow

Demitrius Thomas, Guilty of COUNT 1V - ROBBERY WITH USE OF A DEADLY WEAPON.
24
DATED this {§ F day of June, 1997.

(g
FOREPERSON

!6531 ] s
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
wvs-
MARLO THOMAS,

aka Marlow Demitrius Thomas,

Defendants.

Case No.
Dept. No.
Docket

VERDICT

We, the jury in the above entitled case, find the defendant MARLO THOMAS aka Marlow
Demitrius Thomas, Guilty of COUNT V - BURGLARY WHILE IN POSSESSION OF A FIREARM.

DATED this | . day of June, 1997.

/ ) % :%7
A “{

C136862
VI
B

FOREPERSON
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AA5969



(74

OO N R W N

[ S S D
A L B W N e O

17
18

Fay -
—all  d Coon P iy f "
L -8 o8
VYER
FILE™ ™ OPFEM COURT
JUN 1 871997 997 g
T LORET ﬂ 1 BOWWAR, CLERK
BY. fon Mcfﬁ%
. DISTRICT COURT
e CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-V~ Case No.  C136862
Dept. No. VI
MARLO THOMAS, Docket B
aka Marlow Demitrius Thomas, é
)
Defendants. )
{
)
YERDICT

We, the jury in the above entitled case, find the defendant MARLO THOMAS aka Marlow
Demitrius Thomas, Guilt& of COUNT VI - FIRST DEGREE KIDNAPPING WITH USE OF A
DEADLY WEAPON.

DATED this_|# day of June, 1997.

ST

FOREPERSON

8JDC04923
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DISTRICT COURT 'epugy
6 CLARK COUNTY, NEVADA
7
8 | THE STATE OF NEVADA,
9 Plaintiff,
10 -vs- ) Case No. C136862
) Dept. No. VI
11 | MARLO THOMAS, ) Docket B
_ | aka Marlow Demitrius Thomas )
iz )]
13 Defendant )
| )
14 )
15 VERDICT
16 We, the Jury in the above entitled case, having found the Defendant, MARLO THOMAS aka

17 |} Martow Demitrius Thomas, Guilty of COUNT Il - MURDER OF THE FIRST DEGREE (Carl Dixon),
18 | and having found that the aggravating circumstance or circumstances outweigh any mitigating

19 § circumstance or circumstances impose a sentence of,

20 ___ A definite term of 100 years imprisonment, with eligibility for parole beginning when a
21 minimum of 40 years has served,

22 __ Life in Nevada State Prison With the Possibility of Parole.

23 ____ Life in Nevada State Prison Without the Possibility of Parole.

24 _X_ Death.

25

26 DATED st Las Vegas, Nevada, this _Z- 5 de-i of June, !997{{4

7 st Bt

28 FOREPERSON

5
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-vs- Case No. C136862
) Dept. No. Vi
MARLO THOMAS, ) Docket B
aka Marlow Demitrius Thomas )
)
{
Ant
' )
— )
SPECIAL
VERDICT

We, the Jury in the above entitled case, having found the Defendant, MARLO THOMAS aka
Marlow Demitrius Thomas, Guilty of COUNT I - MURDER OF THE FIRST DEGREE (Carl Dixon),
designate that the aggravating circumstance or circumstances which have been checked below have been
established beyond a reasonable doubt.

The murder was committed by a person who was previously convicted of a felony
involving the use or threat of violence to the person of another, to-wit: Attempt Robbery,
Case No. C96794, Eighth Judicial District Court of the State of Nevada in and for the
County of Clark.

=

The murder was committed by a person who was previously convicted of a felony

involving the use or threat of vio!

of Nevada in and for the County of Clark.

8JDC04891
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DISTRICT COURT
6 CLARK COUNTY, NEVADA
2
8 | THE STATE OF NEVADA, %
) Plaintiff, g
10 ~Vs- ) Case No. C136862
) Dept. No. Vi
11 | MARLO THOMAS, ) Docket B
aka Marlow Demitrius Thomas )
i2 )
" ™ L 2 g
13 uUetenaani {
14 )
15
i6
17
18 {| Marlow Demitrius Thomas, Guilty of COUNT I - MURDER OF THE FIRST DEGREE (Carl Dixon),

19 § designate that the mitigating circumstance or circumstances which have been checked below have been
20 || established.

21 _ The defendant has no significant history of prior criminal activity.

22 _. Themurder was committed while the defendant was under the influence of extreme mental
23 or emotional disturbance.

24 ___ The victim was a participant in the defendant’s criminal conduct or consented to the act.
25 ____ The defendant was an accomplice in a murder committed by another person and his
26 participation in the murder was refatively minor.

27 The defendant acted vnder di

2 e wewa et acted i

ress or under the domination of another person
e n i f another person.

W

CE3y

|
|
|
|
|

SPECIAL

VERDICT

We, the Jury in the above entitled case, having found the Defendant, MARLO THOMAS aka

|
|
|
|
]
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— The youth of the defendant at the time of the crime.

—... The murders were commiitted by a person with an 1.Q. of 79.

—.. The murders were committed by a person who had suffered as a child and young adukt
learning disabilities.

___ The murders were committed by a person who had suffered as a child and young adult
emotional disabilities. )

__ 'The murders were committed by a person who was bladder incontinent until age 12,

Mercy.

Any other mitigating circumstances.

No mitigating circumstances are found to exist.

Rall

DATED at Las Vegas, Nevada, this 7.6 day of June, 1997, Vi
- A r‘\/ /
N S
ol SV NN A
FOREPERSON

e U s e .
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
)
Plaintiff, ;
V8- ) Case No. C136862
. ) Dept. No. Vi
MARLO THOMAS, ) Docket B
aka Marlow Demitrius Thomas )
)
L . . \)
Defendant. )
}
)
SPECIAL
VERDICT

We, the Jury in the above entitled case, having found the Defendant, MARLO THOMAS aka
Marlow Demitrius Thomas, Guilty of COUNT {II - MURDER OF THE FIRST DEGREE (Matthew
Gianakis), designate that the mitigating circumstance or circumstances which have been checked below
have been established.

. The defendant has no significant history of prior criminal activity.

—___ The murder was committed while the defendant was under the influence of extreme mental

or emotional disturbance.

____ The victim was a participant in the defendant's criminal conduct or consented to the act.

The defendant was an accomplice in a murder committed by another person and his
pariicipation in the murder was relatively minor.
The defendant

ar
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_____ The youth of the defendant at the time of the crime.

—____ The murders were committed by a person with an 1.Q. of 79.

___ The murders were committed by a person who had suffered as a child and young adult
learning disabilities.

The murders were committed by a person who had suffered as a child and young adult
emotional disabilities.

The murders were committed by a person who was bladder incontinent until age 12,
Mercy.
Any other mitigating circumstances.

ﬁ No mitigating circumstances are found to exist.

DATED at Las Vegas, Nevada, this _Z—__Q: day of June, 1997.
Ry / /J
S a1
/ M /Zl, /M
FOREPERSON
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21

Gianakis), designate that the aggravating circumstance o circumstances which have been checked below
have been lished beyond a reasonable doubt.
The murder was committed by a person who was previously convicted of a felony
involving the use or threat of violence to the person of another, to-wit: Attempt Robbery,
Case No. C96794, Eighth Judicial District Court of the State of Nevada in and for the

County of Clark.
The murder was committed by a person who was previously convicted of a felony

involving the use or threat of violence to the person of another, to-wit: Battery With
Substantial Bodily Harm, Case No. C134709, Eighth Judicial District Court of the State

of Nevada in and for the County of Clark.
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
we ) CaseNo.  C136862
; Dept. No. V1 _
MARLO THOMAS, Docket B
aka Marlow Demitrius Thomas ) A
) |
Defendant ; |
] i
) |
SPECIAL
VERDICT
We, the Jury in the above entitled case, having found the Defendant, MARLO THOMAS aka
Marlow Demitrius Thomas, Guilty of COUNT IIl - MURDER OF THE FIRST DEGREE (Matthew
1
1
1
|
|

g
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_\L The murder was committed while the person was engaged in the commission of or an
attempt to commit any Burglary.
l/ The murder was committed while the person was engaged in the commission of or an
attempt to commit any Robbery.
‘/ The murder was committed 10 avoid or prevent a lawful arrest,
The Defendant has, in the immediate proceeding, been convicted of more than one offense
of murder in the first or second degree.

DATED at Las Vegas, Nevada, this_Z 5 day of June, 1997.

)

FOREPERSON
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attempt to commit any Burglary.

The murder was committed while the person was engaged in the commission of or an
sttempt to commit any Robbery.

The murder was committed to avoid or prevent a lawful arrest.

The Defendant has, in the immediate proceeding, been convicted of more than one offense
of murder in the first or second degree.

DATED at Las Vegas, Nevada, this 24 day of June, 1997.
///m%/ﬂjéé
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IN THE SUPREME COURT OF THE STATE OF NEVADA

MARLO THOMAS, No. 31019
Appellant,

vs.

THE STATE OF NEVADA,

Respondent.

District Court Case No. C136862
REMITTITUR

TO: Honorable Shirley Parraguirmre, Clark County Clerk

O artifind nramus Af L idmarmant and Annu AF Oriniasm
WSHLBOU WUy Wi Uuqullcl I anu Wpy Ui Jpniwun
Receipt for Remittitur.

Exhibits: Exhibit 82; Videoiape.

DATE: October 26, 1999

Janette Bloom, Clerk of Court

By: _%m—
hief Deputy Clerk

cc.  Hon. Joseph T. Bonaventure, District Judge
Attorney General
Clark County District Attorney
Special Public Defender
Federal Public Defender

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause,on __ NOV ~ 4 1090

NDRRETA CALDWELL

FUSN T v Ee

County Clerk
Lo

iw BrruTY
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IN THE SUPREME COURT OF THE STATE OF NEVADA
MARLO THOMAS, Supreme Court No. 40248
Appellant,
VS,
THE STATE OF NEVADA, District Court Case No. C136862
Respondent.

REMITTITUR

TO: Shirley Parraguirre, Clark County Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: March ¢

o
i)

004
Janette M. Bloom, Clerk of Court

~ PO . ] | '\

By: _W
Chief\Deputy Clerk

cc: Hon, Sally L. Loehrer, District Judge
Attorney Generat Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
David M. Schieck

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of jevada, the

REMITTITUR issued in the above-entitied cause, on ’// ﬂ

H l' cn ln :
DE?’U A County Clerk

O - 0222

8JDC07348

AA5985



EXHIBIT 139

EXHIBIT 139



829¢B2AL3-FEMOYLW

= b=
= [ O [ea} ~J (628 w o w N> =

—
[R]

[}
(%)

15
16
17
18
i%
20

N [
(U8} Ny (o]

N
fix

25

a ok
v . AU 1
11-1-05 (136862
IN OP coum'
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CASE NO. C136862 __Mﬂ__—»wﬂ——**" LERK
DEPT. NO. XV sHIRLEV PARPAGUI%&A:/

THERESA LEE DEPuiY
DISTRICT COURT

CLARK COUNTY, NEVADA

* ”* *
THE STATE OF NEVADA, ORIGINAL
Plaintiff,
REPORTER'S TRANSCRIPT
Vs, oF

MARLC THOMAS AKA MARLCW
DEMITRIUS THOMAS,

Defendant.
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BEFORE THE HONORABLE SALLY LOEHRER
DISTRICT COURT JUDGE

TUESDAY, NOVEMBER 1, 2005
11:00 A.M.

AFPPEARANCES:

Por the Plaintiff: CHRIS OWENS, ESQ.
DAVID SCHWARTZ, ESQ.
Deputy District Attorneys

For the Defendant: DAVID SCHIECK, ESQ.
DANIEL ALBREGTS, ESOQ.
Attorneys~-at-LlLaw
Kepcrted by: Mary Beth Cock, CCR #268, RPR
S
MARY BETH COOK (702) 455-4288 &
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Witness Page
STEPHEN HEMMES

Direct Exam by Mr. Schwartz 47

Cross-Examination by Mr. Schieck 58
VINCENT ODDO

Direct Exam by Mr. Schwart:z 60
SIDNEY SONTAG

Direct Exam by Mr. Schwartz 78
DAVID BAILEY

Direct Exam by Mr. Schwart:z 85

h oy T 4 o= TN e a \
Exhibit Description Admitted
t
State's 77 Photocgraph 56
T
State's 78 Photograph 56

MARY BETH COOK (702) 455-4288
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LAS VEGAS, CLARK COUNTY, NEVADA
TUESDAY, NCVEMEER 1, 2005
FI:i00 ALM.
PROCELDIDNRNGEGE

THE COURT: We're outside the presence
of the jury. Mr. Thomas, your attorney has
informed me that you left your legai materials at
Indian Springs. Would you please show me what you
brought with you?

THE DEFENDANT: | didn't bring them.

THE COURT: You didn't you bring them?
Where's your property?

THE DEFENDANT:
didn't need them.

MR. SCHIECK: So you didn't bring them
to coun, but you brought them down.

THE DEFENDANT. Yeah.

THE COURT: To the Clark County
Detention Center?

THE DEFENDANT.

It's bring them -- |

| didn't bring them to

court, and | didn't bring them.

THE COURT: They're not at indian
Springs?

THE DEFENDANT: !'m at High Desert.

4

THE COURT: Is there anything that you
own at High Desert?

THE DEFENDANT: Yes.

THE COURT: What?

THE DEFENDANT: All my property,
everything.

THE COURT: Including your legal papers?

THE DEFENDANT:
them with me.

Yeah. | didn't bring

THE COURT: So there was no need to send

you back to Indian Springs -- 1o High Desent
yesterday, was there?

THE DEFENDANT: No, ma'am.

THE COURT: Allright. Don'tlie to
your attorney anymore so your attorney is making
misrepresentations to the Court.

MR. SCHIECK: Your Honor, | can
represent that if he didn't go back they woulid

have rofled up his property -- the peopie that
work out there would have roiied up his property
as cpposed to um being abi rganize and put

ose
it together. ! S

going to bring any of it with him to court. but it
certainly was much more --

THE DEFENDANT: It was my fault, your

1
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Honor.

MR, SCHIECK: 1t was much better he was
able to roll up his own property as opposed to
them doing it, and that's based on my experiences
with people that get transferred, but | did not
realize he wasn't bringing anything down. 1
thought he would.

(Whereupon., the ‘ury entered

the ccurtroom.)

THE COURT: Good morning, ladies and
gentlernen. Welcome back to Department XV and the
penalty hearing in the State of Nevada versus
Marlo Thomas. The record will reflect the
presence of the parties and counsel, all officers
of the Court and the full jury and alternate
jurors.

Befare we get started with the evidence
in the case, there's a few pretrial instructions
that I'd like 10 go over with you, and they're an
abbreviated set of instructions because this is

u
prapriate

aiready been

committed and far which judgment has entered.

We ask that you base your decisioh
regarding the sentencing solely upon the evidence
which is brought out during this proceeding and
the law that applies to that evidence without fear
of criticism of popular opinion.

Ve also ask that you wait in forming
your opinion as to what the sentence should be
until after you've heard all of the evidence
that's going to be presented both by the State of
Nevada and by the defendant.

As we've told you in the jury selection
process, the law in the state of Nevada requires
that the jury set the punishment for first degree
murder, and there are four possibilities which
we've gone over and which werg in the jury

And we're going 1o have two times that
we ask you to make decisions in this case. The
first time you'll be asked to make a decision will
probably be tomorrow afterncon. In a death
penalty hearing, which 1s what we call this, the

8JDC04630

AA5989



129¢B2QL5-SeWa ]|

0 =~ O, d WNS

N e T et v
= OO W N0 A WM 2O

NN NN
odhow N

M~ H LD @GN =

[ S . T )
oo s o®

14

RN S S a a
B WK = O OO~ WO

NN
N

&

: w

State alleges certain aggravating circumstances,
and they’re going to put on evidence today and
synopsis of what the facts were and how this ¢crime
occurred and what all those factors are. They're
also going to put on evidence of what the law

calls aggravating circumstances. And they're

going 1o tell you what those four aggravating
circumstances are.

The law requires that the decision as to
whether or not the State has proven to you one or
more aggravating circumsiances has to be beyond a
reasonable doubt and it has to be by a unanimous
jury. And so at your first deliberation, you're
going to determine what aggravators exist, if any,
and the instructions that will be given to you
when you go out to deliberate on that will tell
you the definition of beyond a reasonable doubt
and things of that sort, and it will give you
these four aggravating circumstances. All 12 of
you who deliberate must find -- to establish an
aggravallng circumstance all 12 of you have to

thai to you

called mitigating factors. The law does not
define mitigating factors, and anything that you
can think of and anything that the detfense can
think of and anything the defendant can think of
can be a mitigating circumstance.

But your first decision in this case
will be has the Stale proven one or more
aggravaling circumstances beyond a reasonable
doubt unanimously to the jury. Then the second
decision that you have to make is what mitigating
circumstances exist. And as | said, anything can
be a mitigating circumstance; the age of the
offender, the cultural, educaticnal. family,
medica!l history of a defendant can be a mitigating
circumstance. Facts contained -- facts that you
find from the synopsis of one event can be &
mmgaung circumsiance; whether or not he's been

mtt:gatlng circumstance can be anythmg that any
one juror thinks mitigates, and you will write all
of those down on a verdict form as to what you
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believe. And it doesn't have to be unanimous.
Two of you don't have to agree on it. Three of
you don't have to agree on it. If one person
thinks there's something that's mitigating
circumsiance, that one person can write it down,
and you can come down with a list -- an unlimited
list of what you consider to be the mitigating
circumstances.

The third thing that you wil! be
requested to do in your first deliberation is to
decide whether the aggravating circumstances
outweigh the mitigating circumstance, or whether
the mitigating circumstances outweigh the
aggravating circumstances. And that's a factual
finding that you must make, and that hasto be a
unanimous decision by the jury.

After you've made those decisions,
you've found what the aggravators are, you've
listed all the mitigating circumstances, then you
do a weighing and a balancing test, and you
del:berate and you determine whether the
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mitigating circumstances outweigh the aggravating
circumstances, then when you go back to actually
determine the verdict, then there's anly three
possible verdicts that are left, the term of
years, life with, or life without. So the first
deliberative process is where you have to
determine what the aggravators are, what the
mitigators are and which outweighs the other.
And in the penalty hearing, unkike the
trial, there will be a synopsis and a report done
by the lead detective on the case. Hearsay is
admissible which in an ordinary trial we don't
sliow people 1o come in and testity about what
somebody else told them because that's hearsay,
and I'm sure that you're familiar with that from
television and books and movies and things like

1al ihat occurred some years ago

h
invalved in whatever , those witnesseas

would have to come in and testify and did come in
and testify. In this proceeding you will be given
a synopsis and & summary by the people who were

involved in it but not necessarily by the direct
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