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DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 
                             
                         Plaint if f , 
 
vs. 
 
MARLO THOMAS,  
                             
                        Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE#:  96C136862-1 
 
  DEPT.  XXIII       
 
 
 

BEFORE THE HONORABLE STEFANY A. MILEY, DISTRICT COURT JUDGE 

MONDAY, JANUARY 22, 2018 

RECORDER’S TRANSCRIPT OF HEARING: 
DEFENDANT’S PRO PER PETITION FOR WRIT OF HABEAS CORPUS 

(POST-CONVICTION) 
 

APPEARANCES:   

  For the State:    STEVEN S. OWENS, ESQ. 
      Chief Deputy District Attorney 
 
 
  For the Defendant:   DAVID ANTHONY, ESQ. 
      JOANNE DIAMOND, ESQ. 
      Deputy Federal Public Defenders 
 
        
RECORDED BY:  MARIA L. GARIBAY, COURT RECORDER 
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1/23/2018 2:02 PM
Steven D. Grierson
CLERK OF THE COURT
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Las Vegas, Nevada, Monday, January 22, 2018 

 

[Case called at 11:04 a.m.] 

   THE COURT:  So counsel, I appreciate your very 

prompt and very blunt email back, but just a lit t le bit  of 

understanding on our ends, just because things are f iled, sometimes 

the law  clerks call because I ask them to because things can’ t  alw ays 

be seen immediately, so sometime things have been f iled and w e 

don’ t know  it .  But I appreciate your very curt email back.  So let ’s 

go ahead and do a brief ing schedule. 

  MR. OWENS:  Okay. 

  THE COURT:  So what do you all need? 

  MR. OWENS:  I need 60 days to respond. 

  THE COURT:  Okay. 

  MS. DIAMOND:  And, Your Honor, I’d like 60 days to 

respond to w hat presumably w ill be a motion to dismiss from the 

State [indiscernible]. 

  THE COURT:  Sure. So let ’s do 60 and then 60. 

  THE CLERK:  All right.  So State, March 26 th.  That’ ll be 

May 21st for defense.   

  MR. OWENS:  And I probably need 30 days thereafter for a 

reply. 

  THE COURT:  Okay. 

  THE CLERK:  That w ill be June 25 th. 

  THE COURT:  Argument. 
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  THE CLERK:  July 9 th, 11:00 a.m. 

  THE COURT:  Okay.  We’ ll see you then.  Thank you. 

  MR. OWENS:  Thanks, Judge.  

   MS. DIAMOND:  Thank you, Your Honor. 

   MR. ANTHONY:  Thank you, Your Honor. 

  THE RECORDER:  Can I get your appearances and bar 

number? 

  MR. ANTHONY:  Yes, David Anthony, bar number 7978. 

  MS. DIAMOND:  Joanne Diamond, bar number 14139C.   

  THE COURT:  Thank you. 

  MR. ANTHONY:  Thank you.   

[Hearing concluded at 11:06 a.m.] 

*  *  *  *  *  *  

 
 
 
 
 
 
 
 
 
 

 
ATTEST:  I do hereby cert ify that I have truly and correct ly transcribed 
the audio/video recording in the above-entit led case to the best of my 
ability. 

 
            
                             _________________________ 
                              MARIA L. GARIBAY 
                                       Court Recorder/Transcriber 
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RSPN 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
STEVEN S. OWENS 
Chief Deputy District Attorney 
Nevada Bar #4352 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
MARLO THOMAS,  
 
 
               Defendant. 

 

CASE NO: 

DEPT NO: 

96C136862-1 

XXIII 

 
STATE’S RESPONSE TO THIRD PETITION FOR WRIT  

OF HABEAS CORPUS AND MOTION TO DISMISS 
 

DATE OF HEARING:  July 9, 2018 
TIME OF HEARING:  11:00 a.m. 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Marlo Thomas’ Petition for Writ 

of Habeas Corpus.  

This Response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

Petitioner, Marlo Thomas, was convicted of two counts of first degree murder and 

sentenced to death in 1997 for the early-morning robbery at the Lone Star Steakhouse and the 

stabbing deaths of two employees who were present during the robbery, Matthew Gianakis 

Case Number: 96C136862-1

Electronically Filed
3/26/2018 11:46 AM
Steven D. Grierson
CLERK OF THE COURT

AA7460



 

H:\P DRIVE DOCS\THOMAS, MARLO, 96C136862-1, RESP.TO3RDPWHC&MTD..DOCX 

2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

and Carl Dixon. At the first penalty hearing, the jury found six aggravating circumstances and 

no mitigating circumstances and sentenced Petitioner to death for both murder counts. The 

Nevada Supreme Court affirmed Petitioner’s convictions and sentences of death. Thomas v. 

State, 114 Nev. 1127, 967 P.2d 1111 (1998). A Petition for Writ of Certiorari was denied on 

October 4, 1999. Thomas v. Nevada, 528 U.S. 830, 120 S.Ct. 85 (1999). Remittitur issued on 

October 26, 1999. 

 Following post-conviction proceedings in 2002, at which trial counsel Lee McMahon 

and Mark Bailus both testified, the Supreme Court affirmed the convictions but reversed the 

death sentences for counsel’s failure to object to an incorrect instruction on commutation. 

Thomas v. State, 120 Nev. 37, 83 P.3d 818 (2004). In 2004, David Schieck was appointed for 

the new penalty hearing at which the jury found the existence of four aggravating 

circumstances and again sentenced Petitioner to death for both murder counts. The Supreme 

Court affirmed on the direct appeal. Thomas v. State, 122 Nev. 1361, 148 P.3d 727 (2006).  

Remittitur issued on January 28, 2008. 

On March 6, 2008, Petitioner filed a second post-conviction habeas petition. After the 

appointment of counsel and supplemental briefing, this Court denied the petition on May 30, 

2014. That decision was affirmed in an unpublished Order of Affirmance on July 22, 2016.  

Remittitur issued on October 20, 2016.   

Petitioner next proceeded to federal court where he filed a federal habeas petition on 

February 14, 2017, and the federal public defender was appointed. See Ex. 1. Without first 

seeking stay and abeyance, the federal public defender filed the instant third habeas petition in 

state court on October 20, 2017, to which the State now responds. 

ARGUMENT 

Given the overwhelming length of this petition and the voluminous exhibits (spanning 

several thousand pages), the State will set out the framework in which it will address each of 

Petitioner’s claims. First, this petition raises claims related to both the guilt phase and the 

penalty phase of Petitioner’s capital proceedings. Regarding both, the instant petition is 

successive. Because Petitioner’s death sentence was vacated at one point and a second penalty 

AA7461
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hearing was held, the petition is successive in different degrees as to the guilt phase and penalty 

phase. This is the third habeas petition to raise guilt phase claims and the second habeas 

petition to raise claims related to the second penalty hearing. The vast majority of the claims 

raised in the instant petition have already been raised on direct appeal or in a previous habeas 

petition, or should have been raised on direct appeal or in a previous habeas petition. Thus, 

those claims are either barred under the law of the case, barred under NRS 34.810(2), or have 

otherwise been waived under NRS 34.810(1)(b)(2). 

The instant petition filed on October 20, 2017, is in violation of the one-year time 

limitation of NRS 34.726, which requires post-conviction petitions to be filed within one year 

of issuance of remittitur after direct appeal. The Nevada Supreme Court rejected a habeas 

petition that was filed just two days late, pursuant to the clear and unambiguous mandatory 

provisions of NRS 34.726. Gonzales v. State, 118 Nev. 590, 53 P.3d 901 (2002). The one year 

time bar in NRS 34.726 also applies to successive petitions. Pellegrini v. State, 117 Nev. 860, 

875, 34 P.3d 519, 529 (2001). Here, the instant post-conviction proceeding was initiated 18 

years after issuance of remittitur on October 26, 1999, following direct appeal of the guilty 

verdict and is barred absent a showing of good cause for the delay—that the delay is not 

Petitioner’s fault, and that dismissal of the petition as untimely will unduly prejudice 

Petitioner. NRS 34.726(1). It has also been filed more than 10 years after issuance of remittitur 

on January 28, 2008, following the direct appeal from the new penalty hearing and death 

verdicts. 

Additionally, the instant petition is successive and subject to dismissal under NRS 

34.810(1) if the grounds for the petition could have been presented to the trial court or raised 

in a prior proceeding. The instant petition is Thomas’ third attempt at post-conviction relief 

from his guilty verdict and second attempt from the death verdicts. Dismissal of a successive 

petition is required if it fails to allege new or different grounds for relief and the prior 

determination was on the merits or, if new and different grounds are alleged, the failure to 

assert those grounds in a prior petition constitutes an abuse of the writ. NRS 34.810(2).  

Thomas has the burden of pleading and proving specific facts that demonstrate good cause for 
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the failure to present the claim or for presenting the claim again, and actual prejudice. NRS 

34.810(3); see also Evans v. State, 117 Nev. 609, 646-647, 29 P.3d 498, 523 (2001) (“A court 

must dismiss a habeas petition if it presents claims that either were or could have been 

presented in an earlier proceeding, unless the court finds both cause for failing to present the 

claims earlier or for raising them again and actual prejudice to the petitioner.”). 

The State also affirmatively pleads laches under NRS 34.800 because the State is 

prejudiced in responding to the petition and in its ability to conduct a retrial of Petitioner due 

to the long passage of time since the guilt phase jury trial in June of 1997. The instant petition 

has been filed more than 20 years from the original jury trial and more than 18 years from the 

affirmance of the guilty verdict on direct appeal. It is also filed more than 12 years after the 

last penalty hearing and more than 10 years from the affirmance on the direct appeal of the 

death sentences. Because these time periods well-exceed the statutory five years, the State is 

entitled to a rebuttable presumption of prejudice. NRS 34.800(2). This can only be overcome 

by a showing that the petition is based upon grounds of which Petitioner could not have had 

knowledge by the exercise of reasonable diligence before the circumstances prejudicial to the 

State occurred or by a demonstration that a fundamental miscarriage of justice has occurred.  

NRS 34.800(1). 

Additionally, the Nevada Supreme Court has observed that “petitions that are filed 

many years after conviction are an unreasonable burden on the criminal justice system. The 

necessity for a workable system dictates that there must exist a time when a criminal conviction 

is final.” Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984). In Lozada, 

the Nevada Supreme Court stated: “Without such limitations on the availability of post-

conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-

conviction remedies. In addition, meritless, successive and untimely petitions clog the court 

system and undermine the finality of convictions.” Lozada v. State, 110 Nev. 349, 358, 871 

P.2d 944, 950 (1994). The Nevada Supreme Court also recognizes that “[u]nlike initial 

petitions which certainly require a careful review of the record, successive petitions may be 

dismissed based solely on the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 
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P.2d 123, 129 (1995). If the claim or allegation was previously available with reasonable 

diligence, it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 

U.S. 467, 497-498 (1991). “Application of the statutory procedural default rules to post-

conviction habeas petitions is mandatory.” State v. District Court (Riker), 121 Nev. 225, 231, 

112 P.3d 1070, 1074 (2005). 

This Response is organized in three sections. Section I will discuss guilt phase claims 

and will be divided into three sections: subsection A will explain why these claims are barred 

as untimely under NRS 34.726 and how Petitioner has failed to establish good cause to 

overcome this procedural bar; subsection B will explain why these claims are barred as 

successive under NRS 34.810(2) and how Petitioner has failed to establish good cause to 

overcome this procedural bar; and subsection C will explain the State’s position in pleading 

laches pursuant to NRS 34.800(2). Section II will discuss penalty phase claims and will also 

be divided into three sections, in the same format as Section I. Finally, Section III will discuss 

the remaining claims and explain why these claims did not result in prejudice.  
 
I. THE GUILT PHASE CLAIMS ARE PROCEDURALLY BARRED UNDER 

BOTH NRS 34.726(1) AND NRS 34.810(2), AND THE STATE PLEADS 
LACHES UNDER NRS 34.800(2) 
Many of Petitioner’s claims pertain to the guilt phase of trial, which occurred in 1997, 

specifically Claims 1, 4, 6A, 11, 12, 13, 15, 17, 19, and 28. All of these claims, however, are 

untimely under NRS 34.726(1), and Petitioner has failed to establish good cause to overcome 

this procedural bar. All of these claims are also successive under NRS 34.810(2), and 

Petitioner has failed to establish good cause to justify raising them again.  

Each of these claims must be summarily dismissed because Petitioner utterly failed to 

allege good cause for why he may raise such claims in a third habeas petition. The instant 

petition is the third time Petitioner has raised guilt phase claims. David Schieck was appointed 

as first post-conviction counsel and was responsible for raising the guilt phase claims, which 

he did. David Schieck’s ineffectiveness in raising such claims may constitute good cause for 

alleging them in a successive petition, but only if they are timely raised once they became 

reasonably available. Brett Whipple was appointed as second post-conviction counsel and 
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could have raised claims related to the ineffectiveness of first post-conviction counsel, which 

he did. First post-conviction counsel, David Schieck, appropriately raised such claims in a 

timely first petition. Such claims were again raised in a second post-conviction petition based 

upon first post-conviction counsel, David Schieck’s, ineffectiveness.  

The Petition includes a “Statement with Respect to Claims Raised for the First Time in 

this Petition.” Pet. at 14-15. There, Petitioner argues that good cause exists to excuse the 

procedural default . . . because this Court failed to grant a sufficient evidentiary hearing, 

investigative funds, expert funding, or discovery, preventing Thomas from adequately 

developing the factual bases for his claims.” Id. at 15. After the denial of Petitioner’s first post-

conviction petition, the Nevada Supreme Court held “that the court did not err in denying those 

claims implicating the validity of Thomas’s conviction” and thus did not err in not holding a 

more thorough evidentiary hearing (but reversed and remanded for a new penalty hearing). 

Ex. 15 at 6. After the denial of Petitioner’s second post-conviction petition, the Nevada 

Supreme Court held that “the newly-offered evidence is simply not enough to have changed 

the jury’s calculus. . . [thus] the district court did not err” in denying the Petition without an 

evidentiary hearing, investigative funds, expert funding, or discovery. Ex. 26 at 6. Thus, 

Petitioner’s argument that the “Court failed to grant a sufficient evidentiary hearing, 

investigative funds, expert funding, or discovery” is barred under the law of the case and 

cannot establish good cause to overcome the procedural bars. See Pellegrini, 117 Nev. at 879, 

34 P.3d at 532 (citing McNelton, 115 Nev. at 414-15, 990 P.2d at 1275) (“Under the law of 

the case doctrine, issues previously determined by this court on appeal may not be reargued as 

a basis for habeas relief.”). 

Petitioner further alleges that “good cause also exists to excuse any applicable 

procedural default because prior counsel, including appellate and post-conviction counsel 

were ineffective.” Id. However, Petitioner’s ineffective assistance of counsel claims consist 

exclusively of allegations of ineffective assistance of counsel that are themselves procedurally 

defaulted and thus cannot serve as good cause necessary to overcome the procedural bars set 

out in NRS 34.726(1), 34.810(1)(b)(2), and 34.810(2). 
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Petitioner cites to Martinez v. Ryan, 132 S. Ct. 1309 (2012) to support his contention. 

Id. On March 20, 2012, the United States Supreme Court, in Martinez, created a narrow 

equitable exception to the procedural default rules in federal habeas litigation. Id. The Court 

had before it the question of whether there is a constitutional right to effective assistance of 

post-conviction counsel, but specifically declined to answer that question, opting instead to 

hold that “ineffective assistance in an initial-review collateral proceeding on a claim of 

ineffective assistance at trial may provide cause for a procedural default in a federal habeas 

proceeding.”  Id. at 1315 (emphasis added). The Supreme Court did not create a constitutional 

right to post-conviction counsel—and therefore the right to the appointment and effective 

assistance of that counsel—and it did not apply this rule in the context of state habeas litigation:  
  
This is but one of the differences between a constitutional ruling and the 
equitable ruling of this case. A constitutional ruling would provide defendants a 
freestanding constitutional claim to raise; it would require the appointment of 
counsel in initial-review collateral proceedings; it would impose the same 
system of appointing counsel in every State; and it would require a reversal in 
all state collateral cases on direct review from state courts if the States’ system 
of appointing counsel did not conform to the constitutional rule. 
 

Id. at 1319. 
Courts that have analyzed this issue in the short time since this opinion’s release have 

also concluded that Martinez did nothing to change federal constitutional rights or to impose 

new rules on procedural defaults for the litigation of post-conviction habeas petitions in state 

court. See e.g., Gore v. State, ___ So.3d ___, 2012 WL 1149320 (Fla. 2012) (“It appears that 

Martinez is directed toward federal habeas proceedings and is designed and intended to address 

issues that arise in that context.”), cert. denied, 132 S. Ct. 1904 (2012); Sherman v. Baker, 

2012 WL 993419 at 11 (D. Nev. 2012). In Brown v. McDaniel, 130 Nev. ___ , 331 P.3d 867 

(2014), the Nevada Supreme Court held that Martinez has no application to Nevada’s state 

habeas procedural bars. Martinez, therefore, does not establish good cause to excuse the 

procedural defaults. 

Further, it is well-established that, absent the creation of a new right under the United 

States Constitution, federal court interpretation of the scope of federal habeas remedies has no 

controlling influence on state law rules governing habeas litigation in state courts. See e.g., 
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People v. Spears, 864 N.E.2d 758, 764 (Ill. App. Ct. 2007) (“[S]tate courts are not required to 

follow United States Supreme Court precedent unless the result therein is mandated by the 

Constitution of the United States. Because the Court in Castro interpreted a federal habeas 

corpus statute and not Illinois state post-conviction statutes or federal constitutional law, we 

are not bound by its holding.”); State v. Burnside, 889 N.E.2d 533 (Ohio 2008) (listing 

authorities for the proposition that federal habeas jurisprudence on procedural default rules not 

binding because state and federal writs not co-extensive in scope); Bostick v. Weber, 692 N.W. 

517, 521 (S.D. 2005) (“Our remedy extends only so far as the language used by our legislature 

allows, as federal decisions on the application of the federal habeas statute do not control the 

interpretation of our state habeas remedy.”). 

It may be that Martinez has “fundamentally altered the application of procedural default 

rules in habeas corpus proceedings,” but it only did so in federal court; it did nothing to create 

new rules that would negate the long-standing holding affirmed in McKague v. Warden, 112 

Nev. 159, 912 P.2d 255 (1996), that ineffective assistance of post-conviction counsel—and 

the failure to appoint post-conviction counsel—are not cognizable bases for excusing a 

procedural default because there is no statutory or constitutional right to post-conviction 

counsel. Thus, this cannot serve as good cause necessary to overcome the procedural bars. 

Petitioner argues good cause exists for Claims 9, 14, 25, and 27 “because a failure to 

consider these claims will result in a miscarriage of justice.” Id. at 16. Miscarriage of justice, 

in Nevada, is limited exclusively to claims of actual innocence and ineligibility for the death 

penalty. Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). To allege this, 

Petitioner “must show by clear and convincing evidence that, but for a constitutional error, no 

reasonable juror would have found him death eligible.” Id. As Petitioner has failed to allege, 

let alone show, that but for a constitutional error, no reasonable juror would have found him 

death eligible, this cannot establish good cause to overcome the procedural bars. Moreover, 

Petitioner’s argument that he is ineligible for the death penalty is barred under the law of the 

case and cannot establish good cause to overcome the procedural bars. See Pellegrini, 117 

Nev. at 879, 34 P.3d at 532 (citing McNelton, 115 Nev. at 414-15, 990 P.2d at 1275) (“Under 
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the law of the case doctrine, issues previously determined by this court on appeal may not be 

reargued as a basis for habeas relief.”). This claim has been raised in prior proceedings and 

rejected by the Nevada Supreme Court. This argument was raised in Petitioner’s second 

Petition for Writ of Habeas Corpus and the appeal from the denial of that Petition. See Exs. 17 

– 19. The Nevada Supreme Court rejected this argument. Id. Accordingly, this is barred under 

the law of the case and cannot serve as good cause necessary to overcome the procedural bars. 

This Court should reject these bold, naked allegations and find that they are insufficient 

to establish the good cause necessary to present claims that are otherwise procedurally 

defaulted. 

Finally, because 18 years have elapsed between the Nevada Supreme Court’s decision 

on Petitioner’s direct appeal of the Judgment of Conviction and the filing of the instant 

Petition, the State pleads laches pursuant to NRS 34.800(2) and seeks to avail itself of that 

statute’s rebuttable presumption of prejudice.  
 
A. The Guilt Phase Claims are Untimely under NRS 34.726(1) and Petitioner 

Failed To Establish Good Cause and Undue Prejudice 
 

Under NRS 34.726(1), “a petition that challenges the validity of a judgment or sentence 

must be filed within 1 year after entry of the judgment of conviction or, if an appeal has been 

taken from the judgment, within 1 year after the appellate court of competent jurisdiction . . . 

issues its remittitur,” absent a showing of good cause for delay. In State v. Eighth Judicial Dist. 

Court (Riker), 121 Nev. at 233, 112 P.3d at 1075, the Nevada Supreme Court noted that “the 

statutory rules regarding procedural default are mandatory and cannot be ignored when 

properly raised by the State.” 

 Here, the Judgment of Conviction was filed on August 27, 1997. An Amended 

Judgment of Conviction was filed on September 16, 1997. Petitioner filed a timely Notice of 

Appeal, and on November 25, 1998, the Nevada Supreme Court issued an Order affirming the 

judgment of the District Court. Thomas, 114 Nev. 1127, 967 P.2d 1111 (1998). Remittitur 

issued on October 26, 1999. Accordingly, Petitioner had until October 26, 2000, to file a timely 

Petition in which to argue his guilt-phase claims. The instant Petition, however, was filed on 
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October 20, 2017—almost 17 years after the one-year deadline had expired. Such untimeliness 

can be excused if Petitioner can establish good cause for the delay. However, Petitioner has 

failed to do so.   

 To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate the 

following:  (1) “[t]hat the delay is not the fault of the petitioner.”  

To meet the first requirement, “a petitioner must show that an impediment external to 

the defense prevented him or her from complying with the state procedural default rules.” 

Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003). “An impediment external to 

the defense may be demonstrated by a showing ‘that the factual or legal basis for a claim was 

not reasonably available to counsel, or that some interference by officials, made compliance 

impracticable.’” Id. (quoting Murray v. Carrier, 477 U.S. 478, 488, 106 S. Ct. 2639 (1986)).  

 A claim of ineffective assistance of counsel may serve to excuse a procedural default if 

counsel was so ineffective as to violate the Sixth Amendment. Hathaway, 119 Nev. at 252, 71 

P.3d at 506. However, “in order to constitute adequate cause, the ineffective assistance of 

counsel claim itself must not be procedurally defaulted.” Id.; State v. Eighth Judicial Dist. 

Court (Riker), 121 Nev. at 235, 112 P.3d at 1077. Thus, a claim of ineffective assistance of 

counsel that was reasonably available to the petitioner during the statutory time period would 

not constitute good cause to excuse the delay. Hathaway, 119 Nev. at 253, 71 P.3d at 506. 

As noted above, 10 of the 28 claims raised by Petitioner pertain to the guilt-phase. None 

of the claims, however, sufficiently set forth the good cause necessary to overcome NRS 

34.726(1)’s procedural time-bar. Claim 1 raises a claim under Batson v. Kentucky, 476 U.S. 

79, 106 S. Ct. 1712 (1986), which is barred under the law of the case. Claims 4, 6, 11, and 15  

raise claims of judicial error, which consist of allegations that are either barred under the law 

of the case or waived under NRS 34.810(1)(b)(2). Claim 12 raises a sufficiency-of-the-

evidence claim that is barred under the law of the case. Claim 13 raises a claim of ineffective 

assistance of trial counsel, which consists exclusively of procedurally defaulted allegations of 

ineffective assistance of trial counsel. Claim 17 raises a claim of prosecutorial misconduct, 

which consists of allegations that are waived under NRS 34.810(1)(b)(2). Claim 19 raises a 
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claim of ineffective assistance of appellate counsel, which consists exclusively of procedurally 

defaulted allegations of ineffective assistance of appellate counsel. Claim 28 raises a juror 

misconduct claim, which is waived under NRS 34.810(1)(b)(2).  
 

1. Petitioner’s Claim that the State Used a Race-Based Peremptory 
Challenge is Barred under the Law of the Case 
 

 Claim 1 states that Petitioner’s “conviction is invalid under federal constitutional 

guarantees of due process, equal protection, a fair trial, a fair and impartial jury, and a jury of 

his peers, a reliable sentence, effective assistance of counsel and freedom from cruel and 

unusual punishment because the trial court allowed the State to exercise a race-based 

peremptory challenge. Pet. at 18. Specifically, Petitioner alleges that “the State exercised a 

peremptory challenge against [a] prospective juror . . . the first African-American prospective 

juror in the venire who wasn’t excused for his views on the death penalty. Id.  

This Court should deny this claim on the basis that it is barred under the law of the case. 

See Pellegrini, 117 Nev. at 879, 34 P.3d at 532 (citing McNelton, 115 Nev. at 414-15, 990 

P.2d at 1275) (“Under the law of the case doctrine, issues previously determined by this court 

on appeal may not be reargued as a basis for habeas relief.”). Petitioner raised this exact Batson 

claim on direct appeal to the Nevada Supreme Court, and the Nevada Supreme Court 

ultimately rejected this claim upon its conclusion that it “the district court did not abuse its 

discretion and, therefore, did not err by permitting the peremptory challenge of Evans.” Ex. 5 

at 10. Therefore, this Court should find that Petitioner’s Batson claim is barred under the law 

of the case. Accordingly, Petitioner’s claim should be denied.1 
                                              
1  The Petition includes a “Statement with Respect to Claims Re-Raised in the Instant Petition” in which it appears 
that Petitioner attempts to set out a blanket allegation of good cause insofar as he explains why he is re-raising “the grounds 
raised on direct appeal to the Nevada Supreme Court.” Petition at 13. First, he argues he is doing this “because [he] is 
entitled to a cumulative consideration of the constitutional errors which infected his convictions and death sentences.” Id. 
Then he goes on to allege that the failure to raise these claims adequately on direct appeal was the result of ineffective 
assistance of counsel on direct appeal, explaining that his appellate counsel “raised but, in some instances, failed to 
adequately plead” certain claims.  
 This Court should reject Petitioner’s attempt to furnish good cause by arguing ineffective assistance of appellate 
counsel. While such a claim can certainly serve as good cause, it cannot serve as good cause here because the claim itself 
is procedurally defaulted. As with Petitioner’s claim of ineffective assistance of trial counsel, this claim of ineffective 
assistance of appellate counsel was reasonably available at the time Petitioner filed his first habeas petition. 
And the record reflects that a claim of ineffective assistance of appellate counsel was, in fact, raised by Mr. Schieck—
Petitioner’s first post-conviction counsel. See Ex. 11 at 1-71. Therefore, because Petitioner’s allegation of ineffective 
assistance of appellate counsel was reasonably available at the time Petitioner filed his first habeas petition, this Court 
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2. Petitioner’s Claim that the District Court Improperly Instructed the 
Jury at the Guilt Phase is Barred under the Law of the Case 

Claim 4 states that Petitioner’s “convictions and death sentences are invalid under the 

federal constitutional guarantees of due process, confrontation, effective counsel, a reliable 

sentence, a fair trial, equal protection, a fair and impartial jury, and freedom from cruel and 

unusual punishment because the jury received deficient jury instructions at the guilt phase” 

the convictions. Pet. at 37. In support of this claim, Petitioner raises 6 allegations of judicial 

error. Id. at 37-48.  

Petitioner’s first allegation in support of his claim that the trial judge failed to properly 

instruct the jury is his allegation that the first-degree murder instruction on premeditation and 

deliberation was unconstitutional. Id. at 37-42. Petitioner’s second allegation is that the jury 

instruction on felony murder based on burglary, robbery, and kidnapping was inadequate 

insofar as the jury was not instructed “that an afterthought felony does not satisfy the felony 

murder rule.” Id. at 43. Petitioner’s third allegation is that “the equal and exact instruction 

improperly minimized the State’s burden of proof.” Id.  Petitioner’s fourth allegation is that 

the reasonable doubt instruction was flawed because it: (1) “offered an explanation of 

reasonable doubt itself, not a standard by which reasonable doubt can be determined. . . ;” and 

(2) “elevated the threshold for determining reasonable doubt.” Id. at 45. Petitioner’s fifth 

allegation is that it was error to not require the jury to be unanimous as to a theory of first-

degree murder. Id. at 46. Petitioner’s final allegation is that the malice instruction given by the 

trial court was unconstitutional. Id.  

These allegations are barred under the law of the case. See State v. Loveless, 62 Nev. 

312, 317, 150 P.2d 1015, 1017 (1944) (quoting Wright v. Carson Water Co., 22 Nev. 304, 308, 

39 P. 872, 873-74 (1895)) (“The decision (on the first appeal) is the law of the case, not only 

binding on the parties and their privies, but on the court below and on this court itself. A ruling  

of an appellate court upon a point distinctly made upon a previous appeal is, in all subsequent 

proceedings in the same case upon substantially the same facts, a final adjudication, from the 
                                              
should deny Petitioner’s current attempt to establish good cause by relying on this procedurally defaulted claim. It is for 
this very same reason that the Court should deny Claim 19—which sets out a claim of ineffective assistance of appellate 
counsel.  
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consequences of which the court cannot depart.”).  As explained by the Nevada Supreme Court 

in Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975), “[t]he doctrine of the law of the 

case cannot be avoided by a more detailed and precisely focused argument subsequently made 

after reflection upon the previous proceedings.” See also Pellegrini v. State, 117 Nev. 860, 

879, 34 P.3d 519, 532 (2001) (citing McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 

1275 (1999)) (“Under the law of the case doctrine, issues previously determined by this court 

on appeal may not be reargued as a basis for habeas relief.”).  

Petitioner already raised the exact same issues and arguments in his direct appeal. The 

Nevada Supreme Court found that “no plain or patently prejudicial errors exist.” Ex. 5 at 28. 

Petitioner did not include Claim 4(F) in his “Statement with Respect to Claims Re-Raised in 

this Petition;” however, the same issue was raised in his first direct appeal. See Pet. at 13; See 

also Ex. 3 at 50-51. Thus, Petitioner fails to even allege good cause as to Claim 4(F). As 

discussed in Footnote 2, the good cause alleged as to the Claims 4(A)-(E) is insufficient. Thus, 

this Court should find that Claim 4 is barred under the law of the case.2 
 

3. Petitioner’s Claim that his Confrontation Right was Violated at the 
Guilt Phase is Barred under the Law of the Case 
 

Claim 6(A) states that “the trial court’s allowance of pre-trial testimony and other out-

of-court statements in lieu of live testimony violated Thomas’s rights to due process, to a 

reliable sentence and to confront witnesses who would testify against him.” Pet. at 53.  

Specifically, Petitioner claims that the “admission of Kenya Hall’s testimony violated 

Thomas’s right to confrontation.” Id. at 54. However, this Court should deny claim 6A on the 

basis that it is barred under the law of the case. Petitioner raised the same Confrontation issue 

on direct appeal to the Nevada Supreme Court (see Ex. 5 at 11-13), and the Nevada Supreme 

Court rejected the claim. See Pellegrini, 117 Nev. at 879, 34 P.3d at 532 (citing McNelton, 

115 Nev. at 414-15, 990 P.2d at 1275) (“Under the law of the case doctrine, issues previously 

determined by this court on appeal may not be reargued as a basis for habeas relief.”). The 

Nevada Supreme Court concluded, that “the district court did not err by admitting Hall’s 

                                              
2  See Footnote 1.  
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preliminary hearing testimony because Hall was ‘unavailable.’” Ex. 5 at 117. Accordingly, 

Claim 6(A) should be denied as it is barred under the law of the case.3 
 

4. Petitioner’s Claim that the District Court Erred by Death-Qualifying the 
Jury is Barred under the Law of the Case 
  

Claim 11 states that Petitioner’s “convictions are invalid under the federal constitutional 

guarantees of due process, equal protection, a reliable sentence, freedom from cruel and 

unusual punishment, and a fair trial because he was convicted by a death-qualified jury.” Pet. 

at 90.  

This claim is barred under the law of the case. See State v. Loveless, 62 Nev. 312, 317, 

150 P.2d 1015, 1017 (1944) (quoting Wright v. Carson Water Co., 22 Nev. 304, 308, 39 P. 

872, 873-74 (1895)) (“The decision (on the first appeal) is the law of the case, not only binding 

on the parties and their privies, but on the court below and on this court itself. A ruling  of an 

appellate court upon a point distinctly made upon a previous appeal is, in all subsequent 

proceedings in the same case upon substantially the same facts, a final adjudication, from the 

consequences of which the court cannot depart.”).  As explained by the Nevada Supreme Court 

in Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975), “[t]he doctrine of the law of the 

case cannot be avoided by a more detailed and precisely focused argument subsequently made 

after reflection upon the previous proceedings.” See also Pellegrini v. State, 117 Nev. 860, 

879, 34 P.3d 519, 532 (2001) (citing McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 

1275 (1999)) (“Under the law of the case doctrine, issues previously determined by this court 

on appeal may not be reargued as a basis for habeas relief.”).  

Petitioner already raised the exact same issue and argument in his direct appeal. The 

Nevada Supreme Court found that “no plain or patently prejudicial errors exist.” Ex. 5 at 28. 

Thus, this Court should find that this claim is barred under the law of the case.4  
 

5. Petitioner’s Claim that the State Failed to Prove Beyond a Reasonable 
Doubt the Charges of Kidnapping with Use of a Deadly Weapon, 
Robbery with Use of a Deadly Weapon, Burglary while in Possession of 
a Firearm, Murder with Use of a Deadly Weapon, Conspiracy, and the 
Use Enhancement is Barred under the Law of the Case 

                                              
3  See Footnote 1. 
4  See Footnote 1. 
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Claim 12 states that Petitioner’s “convictions and death sentences are invalid under the 

federal constitutional guarantees of due process, equal protection, a reliable sentence, freedom 

from cruel and unusual punishment, and a fair trial, because the evidence adduced at trial was 

insufficient to support” the convictions. Pet. at 92.  

As to the charge of Kidnapping with Use of a Deadly Weapon, Petitioner argues, “there 

is no evidence in the record that Thomas kidnapped Carl Dixon.” Id. As to the Robbery with 

Use of a Deadly Weapon, Petitioner argues that “[o]nce Hall’s incriminating statements 

against Thomas are properly stricken, what remains is insufficient to support Thomas’s 

conviction for robbery.” Id. at 94-95. As to the Burglary while in Possession of a Firearm 

charge, Petitioner argues that there are no other witnesses who testified as to the intent of 

Thomas upon his entry into the Lone Star. Id. at 96. As to the Murder with Use of a Deadly 

Weapon charge, Petitioner argues that “[t]he evidence does not support the State’s theory that 

Thomas willfully, deliberately, and premeditatedly committed murder to avoid identification 

as a robber of the establishment. Id. As to the Conspiracy charge, Petitioner argues there was 

“no evidence presented at trial which reveals any agreement.” Id. at 97. As to the Use 

Enhancement, Petitioner argues that “a steak knife used in a steakhouse is not an inherently 

dangerous weapon.” Id.  

The Court should deny these claims on the basis that they are barred under the law of 

the case. Petitioner raised these same insufficiency-of-the-evidence claims on direct appeal to 

the Nevada Supreme Court (see Ex. 5 at 17-23), and the Nevada Supreme Court rejected each 

claim. See Pellegrini, 117 Nev. at 879, 34 P.3d at 532 (citing McNelton, 115 Nev. at 414-15, 

990 P.2d at 1275) (“Under the law of the case doctrine, issues previously determined by this 

court on appeal may not be reargued as a basis for habeas relief.”).  

As to the Kidnapping with Use of a Deadly Weapon charge, the Nevada Supreme Court 

stated: 
 

Thomas fails to recognize that in his own videotaped confession, he admitted 
that he entered the bathroom and blocked the door specifically to prevent Dixon 
(and Gianakis) from leaving. Therefore, the statute is satisfied because Thomas 
willfully confined Dixon in the bathroom with the intent to hold or detain 
him…Thomas did hold or detain Dixon for the purpose of killing him. 
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Ex. 5 at 21. As to the Robbery with Use of a Deadly Weapon charge, the Nevada Supreme 

Court concluded that “overwhelming evidence supports the robbery conviction.” Id. at 20. 

Regarding the Burglary while in Possession of a Firearm charge, the Nevada Supreme Court 

concluded “that the jury could reasonably conclude that Thomas formed the intent to rob 

before entering the building, and therefore, sufficient evidence was presented to convict 

Thomas of burglary.” Id. at 18-19.  

As to the charge of Murder with Use of a Deadly Weapon, the Nevada Supreme Court 

found “that sufficient evidence exists to support Thomas’ conviction under the felony-murder 

and avoid-arrest theories . . . sufficient evidence exists that Thomas committed premeditated 

murder” Id. at 22. The Nevada Supreme Court further stated, “. . . the jury could reasonably 

conclude that Thomas premeditated the murders within moments of killing Dixon and 

Gianakis, even if he did not previously plan to kill them. Accordingly, sufficient evidence 

exists to support Thomas’ murder counts.” Id. at 22-23.  

 Regarding the Conspiracy charge, the Nevada Supreme Court concluded “that Thomas’ 

and Hall’s conduct reasonably implies an agreement to commit robbery…the State satisfied 

its burden of proving the agreement to commit robbery, and the charging document states 

‘conspiracy to commit murder and/or robbery.’ Therefore, the lack of an agreement to commit 

murder is inconsequential, and we affirm the conspiracy conviction.” Id. at 19-20. Finally, as 

to the Use Enhancement, the Nevada Supreme Court stated, “the knife Thomas used . . . was 

a meat-carving knife with a five-to seven-inch blade. It was an inherently dangerous weapon 

due to the length of the blade and the sharpness required to carve meat.” Id. at 23. Thus, the 

Nevada Supreme Court determined the knife was properly “used to enhance Thomas’ 

conviction for murder and kidnapping.” Id. 

Accordingly, Petitioner’s claim should be denied, on the basis that they are barred under 

the law of the case.5 
 

6. Petitioner’s Claim that Trial Counsel was Ineffective during the Pretrial 
and Guilt Phases Consists Exclusively of Ineffective Assistance of 
Counsel Allegations that are Procedurally Barred 

                                              
5  See Footnote 1. 
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Claim 13 states Petitioner’s “convictions and death sentences are invalid under the 

federal constitutional guarantees of the right to due process, confrontation, effective counsel, 

equal protection, trial before an impartial jury, freedom from cruel and unusual punishment, 

and a reliable sentence due to the ineffective assistance of first trial counsel. Pet. at 98.  

First, Petitioner claims “trial counsel were ineffective for failing to adequately 

investigate, prepare, and present Thomas’s case.” Id. Secondly, Petitioner argues “trial counsel 

were ineffective for failing to present any evidence in support of a state-of-mind defense and 

a case for lesser culpability. Pet. at 115. Third, Petitioner argues “trial counsel were ineffective 

during voir dire.” Pet. at 124. Fourth, Petitioner argues “trial counsel were ineffective in failing 

to object to the admission of a diagram of Carl Dixon’s body that was cumulative of evidence 

already presented.” Pet. at 125. Fifth, Petitioner argues “trial counsel were ineffective in failing 

to object to the prosecutor’s leading questions to witness Michael Bryant.” Pet. at 126. Finally, 

Petitioner argues “trial counsel were ineffective in failing to adequately prepare to cross-

examine co-defendant Kenya Hall.” Id.  

This Court should reject this claim of ineffective assistance of counsel—namely, that 

trial counsel was ineffective during the pretrial and guilt phases—because all 6 of the 

allegations upon which this claim is predicated are procedurally defaulted. As noted above, 

this is the third habeas petition in which Petitioner is raising claims related to the guilt phase 

of his capital proceedings. All guilt-phase allegations of ineffective assistance of counsel 

should have been raised in Petitioner’s first habeas petition. The factual basis, for each of these 

ineffective assistance of counsel claims, was available during the timeframe in which 

Petitioner’s first habeas petition was filed. Moreover, many of these allegations were, in fact, 

raised by Mr. Schieck—Petitioner’s first post-conviction counsel. See Ex. 11 at 1-71. 

Therefore, because all allegations of ineffective assistance of trial counsel raised by Petitioner 

in the instant Petition were reasonably available at the time Petitioner filed his first habeas 

petition, this Court should deny Petitioner’s claim on the basis that it consists exclusively of 

procedurally defaulted allegations of ineffective assistance of counsel.6  
 

                                              
6  See Footnote 1. 
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7. Petitioner’s Claim that the District Court Erred at the Guilt Phase is 
either Barred under the Law of the Case or Waived Under NRS 
34.810(1)(b)(2) 
 

Claim 15 states Petitioner’s “convictions are invalid under the federal constitutional 

guarantees of due process and a fair trial because of errors by the trial court.” Pet. at 164. First, 

Petitioner claims that “the trial court failed to declare a mistrial after a witness testified that 

Thomas had previously been to jail.” Id. Secondly, Petitioner argues that “the trial court 

erroneously admitted certain gruesome photographs.” Id. at 165. Next, Petitioner argues that 

“the trial court erred in admitting a diagram of Carl Dixon’s body that was cumulative of 

evidence already presented.” Id. Finally, Petitioner alleges that “the trial court improperly 

signaled its approval of a State witness’s testimony.” Id.  

Petitioner’s allegations are barred under the law of the case. See State v. Loveless, 62 

Nev. 312, 317, 150 P.2d 1015, 1017 (1944) (quoting Wright v. Carson Water Co., 22 Nev. 

304, 308, 39 P. 872, 873-74 (1895)) (“The decision (on the first appeal) is the law of the case, 

not only binding on the parties and their privies, but on the court below and on this court itself. 

A ruling  of an appellate court upon a point distinctly made upon a previous appeal is, in all 

subsequent proceedings in the same case upon substantially the same facts, a final 

adjudication, from the consequences of which the court cannot depart.”).  As explained by the 

Nevada Supreme Court in Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975), “[t]he 

doctrine of the law of the case cannot be avoided by a more detailed and precisely focused 

argument subsequently made after reflection upon the previous proceedings.” See also 

Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v. State, 115 

Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)) (“Under the law of the case doctrine, issues 

previously determined by this court on appeal may not be reargued as a basis for habeas 

relief.”).  

In Petitioner’s direct appeal, he raised claims 15(A), (B), and (C). See Ex. 5 at 15-17. 

The Nevada Supreme Court rejected these claims. The Nevada Supreme Court concluded that 

“the district court did not err by admitting autopsy photographs of the victims, Gianakis and 

Dixon . . . by admitting an enlarged version of a previously admitted diagram depicting 
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Dixon’s body . . .[or] by denying Thomas’ motion for a mistrial after Nash inadvertently 

testified that Thomas had been to jail.” Id. Thus, the allegations raised by Petitioner are barred 

under the law of the case.7 

Petitioner states that Claim 15(D) was raised in his first direct appeal; however, that is 

not the case. Pet. at 13. It does not appear that this Claim has ever been raised. Thus, it is 

waived. This Court should find that Petitioner waived Claim 15(D) by his failure to raise them 

on appeal or in a previous habeas petition. See NRS 34.810(1)(b)(2); Franklin, 110 Nev. at 

752, 877 P.2d at 1059. Moreover, Petitioner failed to even allege good cause, and stated that 

this was previously raised in the first direct appeal. However, even if Petitioner included Claim 

15(D) in its “Statement with Respect to Claims Raised for the First Time in this Petition,” 

there is still no good cause. Pet. at 14 – 15. There is no good cause for the failure to present 

these arguments earlier because Petitioner relies on bold, naked allegations and that are 

insufficient to establish the good cause necessary to present claims that are otherwise 

procedurally defaulted. Thus, this Court should find that Claim 15(D) is waived under NRS 

34.810(2).8 
 

8. Petitioner’s Claim of Prosecutorial Misconduct is Waived under NRS 
34.810(1)(b)(2) 
 

Claim 17 states Petitioner’s “convictions and death sentences are invalid under the 

federal constitutional guarantees of due process, equal protection, a fair trial, freedom from 

cruel and unusual punishment, and a reliable sentence because of pervasive prosecutorial 

misconduct.” Pet. at 169. Petitioner claims that the State engaged in prosecutorial misconduct 

during opening statements by referring to the victims as young. Id. Petitioner also claims that 

the State engaged in prosecutorial misconduct during closing arguments by making improper 

arguments. Id. at 169-70.  

This Court should find that Petitioner waived these arguments by his failure to raise 

them on appeal or in a previous habeas petition. See NRS 34.810(1)(b)(2); Franklin, 110 Nev. 

at 752, 877 P.2d at 1059. Moreover, Petitioner has failed to demonstrate good cause for the 
                                              
7  See Footnote 1. 
8  See supra pg. 6 – 9.  
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failure to present these arguments earlier because he relies on bold, naked allegations and that 

are insufficient to establish the good cause necessary to present claims that are otherwise 

procedurally defaulted. Thus, this Court should find that Petitioner’s claim of prosecutorial 

misconduct consists of allegations that are waived under NRS 34.810(2).9 
 

9. Petitioner’s Claim that First Direct Appeal Counsel was Ineffective is 
Procedurally Barred 
 

Claim 19 states Petitioner’s “convictions and death sentences are invalid under the 

federal constitutional guarantees of due process, equal protection, effective assistance of 

counsel, freedom from cruel and unusual punishment, and a reliable sentence due to the 

ineffective assistance of appellate counsel for the first direct appeal.” Pet. at 176. Petitioner 

claims appellate counsel was ineffective for failing to file the entire record and failing to raise 

meritorious claims. Id.  

This Court should reject this claim that appellate counsel was ineffective on the first 

direct appeal because both of the allegations upon which this claim is predicated are 

themselves procedurally defaulted. As noted above, this is the third habeas petition in which 

Petitioner is raising claims related to the guilt-phase of his capital proceedings. All guilt-phase 

claims/allegations of ineffective assistance of counsel—to include claims/allegations of 

ineffective assistance of appellate counsel—should have been raised in Petitioner’s first 

habeas petition. The factual basis for each and every allegation raised in this claim was 

available during the timeframe in which Petitioner’s first habeas petition was filed. And the 

record reflects that many of the aforementioned allegations were, in fact, raised by Mr. 

Schieck—Petitioner’s first post-conviction counsel. See Ex. 11 at 1-71. Therefore, because all 

allegations of ineffective assistance of appellate counsel raised by Petitioner in the instant 

Petition were reasonably available at the time Petitioner filed his first habeas petition, this 

Court should deny Claim 19 on the basis that it consists exclusively of procedurally defaulted 

allegations of ineffective assistance of appellate counsel. 
 

                                              
9  See supra pg. 6 – 9. 
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10. Petitioner’s Claim of Juror Misconduct and Bias at the Guilt Phase is 
Waived under NRS 34.810(1)(b)(2) 

Claim 28 states Petitioner’s “convictions and death sentences are invalid under the 

federal constitutional guarantees of due process, a fair trial, an impartial jury, a reliable 

sentence, effective assistance of counsel, and freedom from cruel and unusual punishment 

because jurors that voted to convict Thomas were biased and engaged in juror misconduct.” 

Pet. at 234. Petitioner claims that juror Joseph Hannigan was dishonest during voir dire and 

was biased against Thomas. Id. at 234-38. Petitioner further claims that juror Sharyn Brown 

was biased against Thomas. Id. at 239.  

This Court should find that Petitioner waived these arguments by his failure to raise 

them on appeal or in a previous habeas petition. See NRS 34.810(1)(b)(2); Franklin, 110 Nev. 

at 752, 877 P.2d at 1059. Moreover, Petitioner has failed to demonstrate good cause for the 

failure to present these arguments earlier because he relies on bold, naked allegations and that 

are insufficient to establish the good cause necessary to present claims that are otherwise 

procedurally defaulted. Thus, this Court should find that Petitioner’s claim of juror misconduct 

and bias consists of allegations that are waived under NRS 34.810(2).10 
 
B. The Guilt Phase Claims are Successive under NRS 34.810(2) and Petitioner 

Failed to Establish Good Cause and Undue Prejudice 
 

NRS 34.810(2) requires the district court to dismiss “[a] second or successive petition 

if the judge or justice determines that it fails to allege new or different grounds for relief and 

that the prior determination was on the merits or, if new and different grounds are alleged, the 

judge or justice finds that the failure of the petitioner to assert those grounds in a prior petition 

constituted an abuse of the writ.” And as with NRS 34.726(1), the procedural bar described in 

NRS 34.810(2) is mandatory. See Evans v. State, 117 Nev. 609, 622, 28 P.3d 498, 507 (2001) 

(“[A] court must dismiss a habeas petition if it presents claims that either were or could have 

been presented in an earlier proceeding, unless the court finds both cause for failing to present 

the claims earlier or for raising them again and actual prejudice to the petitioner.” (emphasis 

added)). 

                                              
10  See supra pg. 6 – 9. 
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The instant petition constitutes the third habeas petition related to guilt phase claims. 

To the extent that Petitioner articulates new and different allegations within these guilt phase 

claims, this Court should find that Petitioner’s failure to assert those grounds in a prior petition 

constitutes an abuse of the writ. While NRS 34.810(3) affords Petitioner the opportunity to 

overcome the procedural bar, Petitioner failed to establish good cause for the very same 

reasons that he failed to establish good cause under NRS 34.726(1). Thus, this Court should 

deny the guilt phase claims because they are procedurally barred under NRS 34.810(2). 

C. The State Pleads Laches Under NRS 34.800(2)  

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period 

exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing 

a sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

filing of a petition challenging the validity of a judgment of conviction.” The Nevada Supreme 

Court stated: “petitions that are filed many years after conviction are an unreasonable burden 

on the criminal justice system” and that “[t]he necessity for a workable system dictates that 

there must exist a time when a criminal conviction is final.” Groesbeck v. Warden, 100 Nev. 

259, 261, 679 P.2d 1268, 1269 (1984). To invoke NRS 34.800(2)’s presumption of prejudice, 

the statute requires that the State specifically plead laches. 

The State affirmatively pleads laches, under NRS 34.800(2), because more than 18 

years have elapsed between the Nevada Supreme Court’s decision on Petitioner’s direct appeal 

of the judgment of conviction (related to the guilt phase) and the filing of this petition. To 

overcome the presumption of prejudice to the State, Petitioner has the heavy burden of proving 

a fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 

545 (2001). Petitioner failed to meet that burden. Accordingly, this Court should dismiss the 

guilt phase claims pursuant to NRS 34.800(2). 
 

II. THE PENALTY PHASE CLAIMS ARE PROCEDURALLY BARRED UNDER 
BOTH NRS 34.726(1) AND NRS 34.810(2), AND THE STATE PLEADS 
LACHES UNDER NRS 34.800(2) 
14 of 28 of Petitioner’s claims pertain to the penalty phase of trial, which occurred in 

2004, specifically Claims 2, 3, 5, 6 (in part), 7, 8, 9, 10, 14, 16, 18, 20, 25, and 26. All of these 
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claims, however, are untimely under NRS 34.726(1), and Petitioner has failed to establish 

good cause to overcome this procedural bar. All of these claims are also successive under NRS 

34.810(2), and Petitioner has failed to establish good cause to justify raising them again. 

Finally, because 10 years have elapsed between the Nevada Supreme Court’s decision on 

Petitioner’s direct appeal of the Judgment of Conviction (relating to the second penalty hearing 

and sentence of death) and the filing of the instant Petition, the State pleads laches pursuant to 

NRS 34.800(2) and seeks to avail itself of that statute’s rebuttable presumption of prejudice.  
 

A. The Penalty Phase Claims are Untimely under NRS 34.726(1) and 
Petitioner Failed To Establish Good Cause  
 

Here, the Judgment of Conviction (relating to the second penalty hearing and sentence 

of death) was filed on November 28, 2005. Petitioner timely filed a Notice of Appeal, and on 

December 28, 2006, the Nevada Supreme Court issued an Order affirming the judgment of the 

district court. Thomas, 122 Nev. 1361, 148 P.3d 727 (2006). Remittitur issued on January 28, 

2008. Accordingly, Petitioner had until January 28, 2009, to file a timely Petition in which to 

argue his penalty-phase claims. The instant Petition, however, was filed on October 20, 2017—

almost 9 years after the one-year deadline had expired. Such untimeliness can be excused if 

Petitioner can establish good cause for the delay. However, he has failed to do so.   

14 of the 28 claims raised by Petitioner pertain to the penalty-phase of Petitioner’s 

capital proceedings—specifically, the penalty re-trial that ultimately resulted in two more 

death sentences on November 7, 2005. During this second penalty hearing, Petitioner was 

represented by Mr. Schieck.11 In his appeal from the death sentence that ultimately resulted 

from this penalty re-trial, Petitioner was still represented by Mr. Schieck. On December 28, 

2006, the Nevada Supreme Court affirmed the judgment of conviction and sentences of death; 

remittitur issued on January 28, 2008. 

Petitioner then filed his second habeas petition on March 6 2008. Mr. Whipple, who 

was appointed as Petitioner’s post-conviction counsel, filed a supplemental brief in support of 

the second habeas petition on July 12, 2010 and a second supplemental brief on March 31, 

                                              
11  Daniel Albregts joined Mr. Schieck in the penalty retrial as second chair. See Pet. at 129. 
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2014. The District Court denied the petition and issued its Findings of Fact, Conclusions of 

Law and Order to that effect on May 30, 2014. In his appeal from the denial of his second 

habeas petition, Petitioner continued to be represented by Mr. Whipple. On July 22, 2016, the 

Nevada Supreme Court affirmed the District Court’s denial of Petitioner’s second habeas 

petition; remittitur issued on October 20, 2016. Exactly one year later, Petitioner, through the 

Federal Public Defenders, filed the instant habeas petition.   

Petitioner included a section entitled “Statement with Respect to Claims Re-Raised in 

the Instant Petition” in which Petitioner argues that he is re-raising grounds raised during his 

two prior post-conviction actions because prior counsel were ineffective by failing to 

adequately plead certain claims, and good cause exists because this Court failed to “grant a 

sufficient evidentiary hearing, investigative funds, expert funding, or discovery preventing 

Thomas from adequately developing the factual bases for his claims.” Pet. at 13-14.12 

Specifically, Petitioner argues that Mr. Schieck and Mr. Whipple were each ineffective in 

representing Petitioner in his post-conviction proceedings.  

Petitioner is correct in arguing that he had a right to post-conviction counsel in his post-

conviction capital proceedings. See NRS 34.820(1)(a). And concomitant with this right is the 

right to effective post-conviction counsel. McKague v. Warden, Nevada State Prison, 112 Nev. 

159, 165 n.5, 912 P.2d 255, 258 n.5 (1996) (“As a matter of statutory interpretation, we note 

that where state law entitles one to the appointment of counsel to assist with an initial collateral 

attack after judgment and sentence, ‘it is axiomatic that the right to counsel includes the 

concomitant right to effective assistance of counsel.’ [Commonwealth v. Albert, 561 A.2d 736, 

738, 522 Pa. 331, 334 (1989)]. Thus, a petitioner may make an ineffectiveness of post-

conviction counsel claim if that post-conviction counsel was appointed pursuant to NRS 

34.820(1)(a).” (emphasis in original)); Crump v. Demosthenes, 113 Nev. 293, 303, 934 P.2d 

247, 253 (1997) (“We now hold that footnote 5 in McKague requires that a petitioner who has 

counsel appointed by statutory mandate is entitled to effective assistance of that counsel.”). 

                                              
12  See supra pg. 6 – 9. 
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Petitioner, however, is wrong in arguing that the ineffectiveness of both Mr. Schieck and Mr. 

Whipple can establish good cause to justify the re-raising of these 14 claims. 

 As far as the allegations of ineffective assistance of counsel against Mr. Schieck are 

concerned, this Court should find that those allegations are all procedurally defaulted. See 

State v. Eighth Judicial Dist. Court (Riker), 121 Nev. at 235, 112 P.3d at 1077 (explaining that 

“Crump does not stand for the proposition that claims of ineffective first post-conviction 

counsel are immune to other procedural default, e.g., untimeliness under NRS 34.726 or NRS 

34.800”). Mr. Schieck represented Petitioner from 1999 to 2008. During that timeframe, Mr. 

Schieck filed a supplemental petition to Petitioner’s first habeas petition and was ultimately 

successful in getting Petitioner’s first death sentence vacated and a new penalty hearing 

ordered. Sentenced to death again, Petitioner appealed but to no avail. The Nevada Supreme 

Court affirmed and issued its remittitur on January 28, 2008. More than 10 years have elapsed 

between the date of remittitur and the present day. Pursuant to the Nevada Supreme Court’s 

decision in Rippo v. State, 368 P.3d 729, 740, 132 Nev. Adv. Rep. 11 (2016) (cert. granted on 

Mar. 6, 2017), Petitioner had to assert any ineffective-assistance-of-counsel claims against Mr. 

Schieck by January 28, 2009—one year after the Nevada Supreme Court issued its remittitur 

in its decision affirming the judgment of conviction and death sentences associated with the 

second penalty hearing. See Rippo, 368 P.3d at 740, 132 Nev. Adv. Rep. 11 (concluding that 

“a claim of ineffective assistance of postconviction counsel has been raised within a reasonable 

time after it became available so long as the postconviction petition is filed within one year 

after entry of the district court’s order disposing of the prior postconviction petition or, if a 

timely appeal was taken from the district court’s order, within one year after this court issues 

its remittitur”)13. And the record reflects that Petitioner did exactly that in his proper person 

habeas petition filed on March 6, 2008, and in the supplemental petitions filed by Petitioner, 

through Mr. Whipple, on July 12, 2010 and March 31, 2014.  

                                              
13  The United States Supreme Court granted the Petition for Writ of Certiorari on March 6, 2017 and reversed and 
remanded on a different issue. There has been no further decision. The State assumes that the one-year timeframe in which 
to raise claims of ineffective assistance of counsel against first post-conviction counsel will eventually be re-endorsed in 
a subsequent decision.  
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 To the extent Petitioner alleges that Mr. Whipple was ineffective, the State assumes 

that any such ineffective-assistance-of-counsel claims are timely asserted. Mr. Whipple is 

Petitioner’s first post-conviction counsel after the second penalty hearing. And because the 

Nevada Supreme Court issued its remittitur in its decision affirming the District Court’s denial 

of the second habeas petition on October 20, 2016, the instant petition, which was filed on 

October 20, 2017, is timely as far as the ineffective-assistance-of-counsel claims against Mr. 

Whipple, at least insofar as that rule in Rippo remains.   

However, Petitioner has failed to establish that he received ineffective assistance of 

counsel from Mr. Whipple by failing to establish either deficient performance and/or that he 

was prejudiced by any of the deficiencies that he alleges. In failing to establish this, Petitioner 

has necessarily failed to establish the good cause he needs to overcome the procedural bars 

under NRS 34.726(1)(a), NRS 34.810(1)(b)(2), and NRS 34.810(2). 
 

1. Petitioner’s Claim that He and Some of His Witnesses Appeared 
Shackled in Front of the Jury is Waiver under under NRS 
34.810(1)(b)(2) 

Claim 2 states that Petitioner’s “death sentences are invalid under the federal 

constitutional guarantees of due process, equal protection, a fair trial, a reliable sentence, an 

impartial jury, effective assistance of counsel, and freedom from cruel and unusual punishment 

because he and some of his witnesses appeared shackled in front of the jury at his penalty 

retrial. Pet. at 22. Petitioner claims being shackled in the courtroom was unconstitutional. Id.  

This Court should find that Claim 2 is waived under NRS 34.810(1)(b)(2). See Franklin, 

110 Nev. at 752, 877 P.2d at 1059. This allegation could have been raised on direct appeal to 

the Nevada Supreme Court. Moreover, Petitioner has failed to demonstrate good cause for the 

failure to present this ground earlier. 

Moreover, even if this claim would have been raised, it would have been unsuccessful. 

Courts cannot routinely place defendants in shackles or other physical restraints visible to the 

jury during the penalty phase of a capital proceeding. Deck v. Missouri, 544 U.S. 622, 633, 

125 S. Ct. 2007, 2014 (2005) (emphasis added). Petitioner has failed to show that the restraints 

were visible to the jury. Petitioner, originally, had chains on his hands, a belly chain, and a leg 
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chain. 10/31/05 TT 6 – 7. However, the Court noted that there was a screen in front of the table 

so the jury could not see the chains. Id. The Court allowed Petitioner to cover the leg chains 

with his pants so the jury could not see them. Id. at 8 – 9. The Court also allowed Petitioner to 

remove his hand shackles so the jury could not see them. Id. Petitioner’s argument is mere 

speculation as he has failed to show that the restraints were visible to the jury. Pet. at 22 – 23.  

Petitioner also argues that his witnesses should not have been shackled in front of the 

jury during the selection phase of the penalty retrial. Pet. at 24 – 26. First, Petitioner has failed 

to support this claim as he does not even allege which witnesses he is referring to, how many 

witnesses he is referring to, or what portion of the retrial he is referring to. Id. The only factual 

allegation Petitioner included to support this claim is that a juror, 13 years later, in a 

declaration, said “inmates were in shackles, would have been more believable if they were not 

shackled for testimony.” Ex. 187 at 3. Thus, Petitioner relies solely upon a juror declaration to 

argue that the shackles were seen by jurors and effected or influenced their verdict. However, 

juror affidavits cannot be used for that purpose. NRS 50.065(2) states in pertinent part:  
 
Upon an inquiry into the validity of a verdict or indictment: 
 
(a) A juror shall not testify concerning the effect of anything upon the 

juror’s or any other juror’s mind or emotions as influencing the juror 
to assent to or dissent from the verdict or indictment or concerning 
the juror’s mental processes in connection therewith. 
 

(b) The affidavit or evidence of any statement by a juror indicating an 
effect of this kind is inadmissible for any purpose. 

In Echavarria v. State, 108 Nev. 734, 839 P.2d 589 (1992), in a post-trial interview, a 

juror revealed to the defense that she only voted for the death penalty because she thought the 

verdict would be overturned on appeal due to juror misconduct. At the evidentiary hearing, the 

court excluded Pool's statements regarding her reason for voting for the death penalty as 

violative of NRS 50.065(2), which prohibits consideration of affidavits or testimony of jurors 

concerning their mental processes or state of mind in reaching the verdict.  See Riebel v. State, 

106 Nev. 258, 263, 790 P.2d 1004, 1008 (1990). The Nevada Supreme Court affirmed the 

district court’s decision. Echavarria, 108 Nev. 734, 839 P.2d 589. Accordingly, the only fact 

Petitioner included to support this argument violates NRS 50.065(2) and is prohibited. Id.  
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Further, Petitioner only cites to Wilson v. McCarthy, 770 F.2d 1482 (9th Cir. 1985) to 

support this contention. However, Petitioner’s reliance on Wilson is misplaced. First, Wilson 

discusses the shackling of defense witnesses in a guilt phase trial, not the selection phase of a 

penalty trial. Id. Secondly, the Court stated:  
 
Powell was a prisoner in a high security institution who had previously been 
convicted of murder, robbery, and burglary. Although prisoner status, standing 
alone, may not warrant shackling, U.S. v. Esquer, 459 F.2d at 433, it may justify 
the trial judge's concern for security. See Harrell v. Israel, 672 F.2d at 637. The 
seriousness of Powell's prior convictions and the fact that the case involved a 
prison gang also suggest that the trial judge's concern for security was warranted. 
 

Id. at 1485. Thus, the Court affirmed the district court’s decision to shackle the defense 

witness. 

Moreover, the Court in Wilson acknowledged that this was an issue of first impression. 

Id. at 1482. The Court stated, “[n]o federal court has held that shackling a defense witness 

violates the constitution.” Id. To date, no other federal court has extended the 

unconstitutionality of shackling beyond defendants. Further, the Nevada state courts are not 

bound by 9th Circuit. Blanton v. North Las Vegas Mun. Court, 103 Nev. 623, 748 P.2d 494 

(1987). The Nevada Supreme Court stated: 
 
We note initially that the decisions of the federal district court and panels of the 
federal circuit court of appeal are not binding upon this court. United States ex 
rel. Lawrence v. Woods, 432 F.2d 1072, 1075-76 (7th Cir.1970), cert. denied, 
402 U.S. 983, 91 S.Ct. 1658 (1971). Even an en banc decision of a federal circuit 
court would not bind Nevada to restructure the court system of this state. Our 
state constitution binds the courts of the State of Nevada to the United States 
Constitution as interpreted by the United States Supreme Court. Nev. Const. art. 
I, § 2. See Bargas v. Warden, 87 Nev. 30, 482 P.2d 317, cert. denied, 403 U.S. 
935, 91 S.Ct. 2267 (1971).  
Finally, the State assumes Petitioner is referring to Davian Rivero, Ronnie Sellers, 

Jamie Jackson, and Floyd Anthony. All of these witnesses were inmates with Petitioner and 

were brought in specifically to testify about their time in prison with Petitioner. At that 

selection phase, the State was able bring out that Rivero was in prison for robbery with use of 

a deadly weapon, Sellers was a high-risk inmate in custody for murder, Jackson was in prison 

for robbery, and Anthony was in for robbery with use of a deadly weapon. Thus, the jury knew 
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they were convicted felons, knew they were currently in prison, and knew why they were in 

prison.  

Thus, Petitioner cannot establish prejudice for the failure to raise this claim as an 

ineffective assistance of counsel claim. Petitioner has failed to show that Whipple was 

ineffective for not raising the argument that Schieck was ineffective for either not raising these 

arguments or not continuing to pursue them, as they would have been unsuccessful.  
 

2. Petitioner’s Claim that the Use of His Juvenile Record, at the Second 
Penalty Hearing, Violated his Rights is Either Barred under the Law of 
the Case or Consists Exclusively of Allegations of Ineffective Assistance 
of Counsel which are Procedurally Barred 
 

Claim 3 states that Petitioner’s “conviction and death sentences are invalid under the 

federal constitutional guarantees of due process, equal protection, a fair trial, a reliable 

sentence, an impartial jury, effective assistance of counsel, and freedom from cruel and 

unusual punishment because the court improperly admitted bad acts from when Thomas was 

a juvenile. Pet. at 27. First, Petitioner claims that his Eighth Amendment rights were violated 

because the State introduced his juvenile history at the penalty hearing. Second, Petitioner 

claims that counsel’s failure to object to the juvenile history at the penalty phase was 

ineffective.  

Regarding Petitioner’s first allegation, this Court should find that it is barred under the 

law of the case. See Pellegrini, 117 Nev. at 879, 34 P.3d at 532 (citing McNelton v. State, 115 

Nev. at 414-15, 990 P.2d at 1275) (“Under the law of the case doctrine, issues previously 

determined by this court on appeal may not be reargued as a basis for habeas relief.”). 

Petitioner raised this issue in his direct appeal from the second penalty hearing. The Nevada 

Supreme Court noted that the State produced the court order certifying Thomas as an adult for 

his 1990 robbery charge and asked his mother about statements she made. The Nevada 

Supreme Court found that “the State’s conduct here was unobjectionable.” Ex. 19 at 8. The 

Court did find that other questions by the State were improper as they were not true rebuttal, 

the error was minimal, and did not affect his substantial rights. Id. Therefore, because there 

was no prejudice, this Court should find that this allegation is barred under the law of the case. 
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Petitioner’s second allegation is that second penalty-phase counsel was ineffective for 

failing to move to exclude his juvenile history from the penalty hearing. This claim consists 

exclusively of allegations of ineffective assistance of counsel, which are themselves 

procedurally barred. See State v. Eighth Judicial Dist. Court (Riker), 121 Nev. at 235, 112 

P.3d at 1077. As noted above, Mr. Schieck represented Petitioner during the second penalty 

hearing. Accordingly, all of these claims of ineffective assistance of counsel are directed 

toward Mr. Schieck. However, Mr. Schieck’s representation of Petitioner came to an end in 

2008 after representing Petitioner on his direct appeal from the second judgment of conviction 

and sentence of death. The Nevada Supreme Court ultimately affirmed the judgment of 

conviction and sentences of death and issued its remittitur on January 28, 2008. Thus, in order 

to have timely asserted any ineffective-assistance-of-counsel claims against Mr. Schieck, 

Petitioner would have had to do this by January 28, 2009—within one year after the Nevada 

Supreme Court issued its remittitur in its decision affirming the judgment of conviction and 

sentences of death associated with the second penalty hearing. However, more than 10 years 

have elapsed between the date of remittitur and the present day. 

 Petitioner did, presumably, timely file a proper person habeas petition on March 6, 

2008, and, through Mr. Whipple, filed supplemental petitions on July 12, 2010 and March 31, 

2014, in which he raised multiple allegations of ineffective assistance of counsel against Mr. 

Schieck. While Petitioner can argue ineffective assistance of counsel on the part of Mr. 

Whipple in developing the ineffective-assistance-of-counsel claims against Mr. Schieck, the 

Court should reject Petitioner’s feeble attempt to do that here. The Court should note this claim 

only raises allegations against Mr. Schieck, not post-conviction counsel. Mr. Whipple is 

mentioned in passing on pages 13-14 of the Petition where Petitioner makes the conclusory 

statement that this claim has not been raised before due to the “ineffective assistance of trial, 

appellate, and state post-conviction counsel.” The Court should find that this statement—

which appears nowhere within Claim 3 of the Petition and in no way alleges with specificity 

that Mr. Whipple was ineffective for failing to raise this claim against Mr. Schieck—is 

insufficient to set forth a cognizable claim of ineffective assistance of counsel. 
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To the extent this Court does find that Petitioner’s blanket allegation of ineffective 

assistance of counsel against Mr. Whipple (on pages 13-14 of the Petition) is sufficient to raise 

a claim of ineffective assistance of counsel against Mr. Whipple for failure raise this claim 

against Mr. Schieck, the Court should still deny this claim on the basis that Petitioner has failed 

to meet his burden under Strickland. Moreover, the Nevada Supreme Court already considered 

the fact that Petitioner’s juvenile record was used during the penalty retrial on the direct appeal 

from the retrial. The Nevada Supreme Court found that it was “unobjectionable” and to the 

extent certain questions were improper “the error was minimal, and did not affect his 

substantial rights.” Ex. 19 at 8. The Nevada Supreme Court did not find any error in allowing 

the juvenile records in at the penalty retrial. Id.  

Further, in Johnson v. State, 122 Nev. 1344, 148 P.3d 767 (2006), the defendant argued 

that the district court abused its discretion by admitting juvenile records during the selection 

phase of his penalty hearing. Id. at 1353 – 54. Johnson relied on Roper v. Simmons, 543 U.S. 

551, 125 S. Ct. 1183 (2005), for support, arguing that the admission of these records was highly 

prejudicial. The Nevada Supreme Court disagreed. 122 Nev. 1344, 1353-1354, 148 P.3d 767. 

First, Roper did not prohibit the admission of juvenile records during a death penalty hearing. 

543 U.S. 551, 125 S. Ct. 1183. The Nevada Supreme Court found that “[b]ecause there is no 

question that Johnson was not a juvenile when he committed the murders, his reliance upon 

Roper is misplaced.” 122 Nev. 1344, 1353-1354, 148 P.3d 767. The Nevada Supreme Court 

further stated:  
 
The decision to admit particular evidence during the penalty phase is within the 
sound discretion of the district court and will not be disturbed absent an abuse 
of that discretion. Evidence of character is admissible during a penalty hearing 
so long as it is relevant and the danger of unfair prejudice does not substantially 
outweigh its probative value.  
 
Here, the evidence of Johnson's juvenile history primarily consisted of records 
and testimony regarding his participation in and conviction for the armed bank 
robbery in California in 1993 as a 15-year-old gang member and his subsequent 
successes and failures in the CYA program for juvenile offenders. This evidence 
also concerned his subsequent absconding from that program's parole a few  
years later. 
 
Johnson's juvenile record was relevant to his character, revealing a pattern of 
escalating violent criminal behavior that began with his participation in an armed 
bank robbery and culminated in the quadruple murder he committed in this case. 
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Although this evidence was prejudicial, it was not unfairly so. And it had 
significant probative value, showing not only his propensity for violence and 
gang involvement but also his amenability to rehabilitation--all relevant 
considerations in the determination of his sentence. Because this evidence was 
admitted only during the selection phase of his hearing, there are no concerns 
that it may have improperly influenced the jury's weighing of aggravating and 
mitigating circumstances. We conclude that the district court did not abuse its 
discretion in admitting these records, and Johnson's contention in this respect is 
without merit.  

Id.  
Accordingly, Petitioner’s reliance on Roper is also misplaced. Counsel’s failure to 

move to exclude Petitioner’s juvenile records had no impact because it would have been 

unsuccessful. Moreover, Petitioner has failed to show that Whipple was ineffective for not 

raising the argument that Schieck was ineffective for not raising this argument, as it would 

have been unsuccessful. 

Based on the foregoing, this Court should deny Petitioner’s claim that trial counsel was 

ineffective during the second penalty phase because this claim is procedurally defaulted, 

Petitioner has failed to sufficiently plead good cause to excuse this default, and it is barred 

under the law of the case as the Nevada Supreme Court has already considered the admission 

of the juvenile records.  
 

3. Petitioner’s Claim that there Were Deficient Jury Instructions at the 
Penalty Retrial is Either Barred under the Law of the Case or Waived 
under NRS 34.810(1)(b)(2) 

Claim 5 states that Petitioner’s “death sentences are invalid under the federal 

constitutional guarantees of due process, confrontation, effective counsel, a reliable sentence, 

a fair trial, equal protection, a fair and impartial jury, and freedom from cruel and unusual 

punishment because the jury received deficient jury instructions at the penalty retrial.” Pet. at 

49. Petitioner’s first claim is that the lack of premeditated intent jury instruction was not given. 

Id. Next, Petitioner claims that the lack of emotional disabilities as mitigating circumstances 

instruction was not given. Finally, Petitioner claims that the lack of outweighing beyond a 

reasonable doubt instruction was not given.  

The lack of premeditated intent jury instruction claim was raised on direct appeal from 

the penalty retrial. Thus, the Nevada Supreme Court has already considered the issue. This 

Court should find that it is barred under the law of the case. See Pellegrini, 117 Nev. at 879, 
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34 P.3d at 532 (citing McNelton v. State, 115 Nev. at 414-15, 990 P.2d at 1275) (“Under the 

law of the case doctrine, issues previously determined by this court on appeal may not be 

reargued as a basis for habeas relief.”).14 

This Court should find that the remainder of Claim 5 is waived under NRS 

34.810(1)(b)(2). See Franklin, 110 Nev. at 752, 877 P.2d at 1059. These allegation could have 

been raised on direct appeal to the Nevada Supreme Court. Moreover, Petitioner has failed to 

demonstrate good cause for the failure to present these grounds earlier. Thus, this Court should 

find that these allegations have been waived.15 

 Petitioner cannot show that Mr. Whipple was ineffective in not raising that Mr. Schieck 

was ineffective in not raising this issue. In Jeremias v. State, the defendant argued that the 

instruction regarding the “weighing of aggravating and mitigating circumstances is 

unconstitutional because it did not specify that the aggravating circumstances had to outweigh 

the mitigating circumstances beyond a reasonable doubt.” 134 Nev. Adv. Op. 8, 18 – 19 (Mar. 

1, 2018). The defendant asserted that Hurst v. Florida, 577 U.S., 136 S. Ct. 616 (2016), “held 

for the first time that, where the weighing of facts in aggravation and mitigation is a condition 

of death eligibility, it constitutes a factual finding which must be proven beyond a reasonable 

doubt. And, seizing on language from some of this court's prior cases describing the weighing 

determination as (in part) a factual finding, he asserts that Hurst effectively overruled Nunnery 

v. State, 127 Nev. 749, 772, 263 P.3d 235, 250 (2011).” Id. at 19. The Nevada Supreme Court 

disagreed with that interpretation of Hurst and of Nevada's death penalty procedures. Id.  

 The Nevada Supreme Court found that Hurst “made no new law relevant to Nevada.” 

Id. Further, the Court stated: 

 
[T]his does not transform the weighing component into a factual determination. 
Even if it did, we agree with the Court that it would be pointless to instruct that 
the jury must, or even that it could, make that determination beyond a reasonable 
doubt. We thereby reject the argument that the instruction in this case was 
unconstitutional. 
 

                                              
14  See Footnote 1. 
15  See supra pg. 6 – 9. 
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Id. at 21. If this claim would have been raised, it would have been unsuccessful. Accordingly, 

Petitioner cannot establish that Mr. Whipple was ineffective in not raising that Mr. Schieck 

was ineffective in not raising this claim. 
 

4. Petitioner’s Claim that his Confrontation Right was Violated at the 
Second Penalty Hearing is either Barred under the Law of the Case or 
Waived under NRS 34.810(1)(b)(2) 

Claim 6 states that “the trial court’s allowance of pre-trial testimony and other out-of-

court statements in lieu of live testimony violated Thomas’s rights to due process, to a reliable 

sentence and to confront witnesses who would testify against him.” Pet. at 53. Specifically, in 

Claim 6(B), Petitioner complains that “the trial court violated [his] right to confront witnesses 

against [him] at numerous points throughout the second penalty hearing.” Pet. at 56. Claim 

6(C) states that “[t]he State had an obligation to disclose the nature and substance of its contact 

with Hall.” Pet. at 60. Finally, Claim 6(D) alleges that “[t]rial counsel were ineffective in 

failing to challenge Thomas’s conviction for assaulting Alkareem Hanifa.” Pet. at 61.  

As to Claim 6(B), this Court should find that it is barred under the law of the case. See 

Pellegrini, 117 Nev. at 879, 34 P.3d at 532 (citing McNelton v. State, 115 Nev. at 414-15, 990 

P.2d at 1275) (“Under the law of the case doctrine, issues previously determined by this court 

on appeal may not be reargued as a basis for habeas relief.”). Petitioner raised this issue in his 

direct appeal from the second penalty hearing. The Nevada Supreme Court held, “. . . that 

Crawford and the Confrontation Clause do not apply during a capital penalty hearing.” Ex. 19 

at 6. Therefore, this Court should find that this allegation is barred under the law of the case.16 

This Court should find that the remainder of Claim 6 is waived under NRS 

34.810(1)(b)(2). See Franklin, 110 Nev. at 752, 877 P.2d at 1059. These allegation could have 

been raised on direct appeal to the Nevada Supreme Court. Moreover, Petitioner has failed to 

demonstrate good cause for the failure to present these grounds earlier. Finally, Mr. Whipple 

was not ineffective for failing to raise that Mr. Schieck was ineffective for failing to raise these 

claims as they would have been unsuccessful. Moreover, Petitioner cannot establish that if 

these claims were raised there is a reasonable probability that he would not have been 

                                              
16  See Footnote 1. 
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sentenced to death. The Nevada Supreme Court stated, “Thomas committed two brutal 

murders and expressed displeasure that there was not a third. His criminal record was extensive 

and included numerous acts of violence, and he continued his violent actions while 

incarcerated, oftentimes targeting women.” Ex. 26. At 6. Accordingly, even if these claims 

were raised and happened to be successful, Petitioner cannot establish that there is a reasonable 

likelihood it would have changed the jury’s calculus. Thus, this Court should find that these 

allegations have been waived.17 
 

5. Petitioner’s Claim that His Right to Adequate Notice was Violated is 
Waived under NRS 34.810(1)(b)(2) 
 

Claim 7 states that “the State and the trial court violated Thomas’s federal liberty 

interest in the proper application of Rule 250, and Thomas’s counsel provided ineffective 

assistance by failing to move to strike the death penalty or the new aggravating evidence from 

the re-trial after the State failed to comply with Rule 250.” Pet. at 63.   

This Court should find that Claim 7 is waived under NRS 34.810(1)(b)(2). See Franklin, 

110 Nev. at 752, 877 P.2d at 1059. These allegations could have been raised on direct appeal 

to the Nevada Supreme Court. These claims could have been raised in the Petition for Writ of 

Habeas Corpus, after the retrial. However, Petitioner failed to raise these claims. Moreover, 

Petitioner has failed to demonstrate good cause for the failure to present these grounds earlier. 

Finally, Mr. Whipple was not ineffective for failing to raise that Mr. Schieck was ineffective 

for failing to raise these claims as they would have been unsuccessful.  

The notice of intent required under SCR 250 puts the defendant on notice that the State 

will seek the death penalty. Nunnery v. State, 127 Nev. 749, 764, 263 P.3d 235, 246 (2011). 

“The purpose of SCR 250(4)(d) is to protect a capital defendant's due process rights to fair and 

adequate notice of aggravating circumstances, safeguard against any abuse of the system, and 

insert some predictability and timeliness into the process." Bennett v. District Court 121 Nev. 

802, 810, 121 P.3d 605, 610 (2005). First, as Petitioner was originally sentenced to death, then 

this case was specifically remanded “to the district court for a new penalty hearing,” Petitioner 

                                              
17  See supra pg. 6 – 9. 
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was on notice that the State continued to seek the death penalty. Ex. 15 at 17. Petitioner does 

not provide any authority supporting his contention that the State has to start “anew.” Pet. at 

67. Based on Petitioner’s own admission, the State filed a Notice on September 23, 2005 

putting Petitioner on notice that the State would present evidence and witnesses consisted with 

the first hearing and prison reports and disciplinary events. Petitioner claims that the State did 

not show good cause for its late notice of the prison records as additional evidence. Pet. at 67. 

However, Petitioner fails to allege any specific facts to prove this claim and does not cite to 

anything in the record. Further, even if this evidence was not presented, Petitioner cannot show 

that there is a reasonable probability that he would not have been sentenced to death.. 

Accordingly, Petitioner has not established that Mr. Whipple was ineffective for failing to raise 

that Mr. Schieck was ineffective for failing to raise these claims as they would have been 

unsuccessful. Thus, this Court should find that these allegations have been waived.18 
 

6. Petitioner’s Claim that Inadmissible Evidence was Admitted at the 
Penalty Retrial is Barred under the Law of the Case  
 

Claim 8 states that “[d]uring the penalty phase, the State was allowed to introduce a 

long procession of witnesses who presented all manner of repetitive evidence regarding 

Thomas’s juvenile criminal history, prior bad acts, and prejudicial victim impact testimony, 

all in violation of Thomas’s right to a fair hearing and reliable sentence.” Pet. at 71. 

Specifically, Petitioner claims that “[t]he procession of witnesses attesting to prior bad acts 

accumulated to a prejudicial violation of Thomas’s right to a fair sentencing hearing.” Pet. at 

72. Further, Petitioner claims that “Fred Dixon’s statements prejudiced Thomas’s right to 

sentencing by a fair and impartial jury unaffected by emotion.” Id.  

This Court should find that this claim is barred under the law of the case. See Pellegrini, 

117 Nev. at 879, 34 P.3d at 532 (citing McNelton v. State, 115 Nev. at 414-15, 990 P.2d at 

1275) (“Under the law of the case doctrine, issues previously determined by this court on 

appeal may not be reargued as a basis for habeas relief.”). Petitioner raised these issue in his 

                                              
18  See Footnote 1. 
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direct appeal from the second penalty hearing. Regarding Claim 8(A), the Nevada Supreme 

Court held:  
 

[T]he evidence was not excessively cumulative . . . [t]he jury was entitled to 
learn that Thomas had a lengthy prison disciplinary record and criminal history, 
and each incident presented revealed Thomas’s capacity for threatening and 
potentially dangerous behavior . . .the district court did not abuse its discretion 
in allowing this evidence. 

Ex. 19 at 11. Regarding Claim 8(B), the Nevada Supreme Court stated, “[w]hile the statement 

was improper, it does not require reversal. The court properly admonished Mr. Dixon. 

Presumably the jury expected that the victims’ families abhorred Thomas. Further, Mr. Dixon 

did not express his views about sentencing, which is forbidden.” Id. Accordingly, these claims 

have already been considered by the Nevada Supreme Court and are thus barred under the law 

of the case. For those same reasons, Mr. Whipple was not ineffective for failing to raise that 

Mr. Schieck was ineffective for failing to raise these claims as they would have been 

unsuccessful. Therefore, this Court should find that these allegations are barred under the law 

of the case.19 
 

7. Petitioner’s Claim That The Avoid or Prevent Lawful Arrest 
Aggravator is Unconstitutional is Barred under the Law of the Case 
 

Claim 9 states that “Thomas’s death sentences are invalid under federal constitutional 

guarantees of due process, equal protection, freedom from cruel and unusual punishment, and 

a reliable sentence due to the jury finding the statutory aggravating circumstances that the 

murders were committed to avoid or prevent a lawful arrest..” Pet. at 74. Petitioner claims that 

the avoid lawful arrest aggravating circumstance is vague and fails to narrow the class of death-

eligible defendants. Pet. at 75.  

This Court should find that Claim 9 is barred under the law of the case. See Pellegrini, 

117 Nev. at 879, 34 P.3d at 532 (citing McNelton v. State, 115 Nev. at 414-15, 990 P.2d at 

1275) (“Under the law of the case doctrine, issues previously determined by this court on 

appeal may not be reargued as a basis for habeas relief.”). The Nevada Supreme Court 

reviewed the death sentences, including the applicability of the aggravators, on both direct 

                                              
19  See supra pg. 6 – 9. 

AA7496



 

H:\P DRIVE DOCS\THOMAS, MARLO, 96C136862-1, RESP.TO3RDPWHC&MTD..DOCX 

38 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

appeals based on the mandatory death sentence review. Ex. 5 at 27; Ex. 19 at 16. Thus, 

Petitioner has not established that Mr. Whipple was ineffective for failing to raise that Mr. 

Schieck was ineffective for failing to raise these claims as they would have been unsuccessful. 

Therefore, this Court should find that these allegations are barred under the law of the case.20 
 

8. Petitioner’s Claim That There Was Not a Fair Cross-Section of The 
Community is Waived under NRS 34.810(1)(b)(2) 
 

Claim 10 states that “Thomas’s death sentences are invalid under federal constitutional 

guarantees of due process, equal protection, a fair trial, a fair and impartial jury, a reliable 

sentence, freedom from cruel and unusual punishment, and a jury of his peers, because he was 

sentenced by a jury that was not drawn from a fair cross-section of the community. Pet. at 88.  

This Court should find that Claim 10 is waived under NRS 34.810(1)(b)(2). See 

Franklin, 110 Nev. at 752, 877 P.2d at 1059. This allegation could have been raised on direct 

appeal to the Nevada Supreme Court. However, Petitioner failed to raise it. Moreover, 

Petitioner has failed to demonstrate good cause for the failure to present this ground earlier.  

"[I]t is settled that a grand jury must be drawn from a cross-section of the community, 

and there must be no systematic and purposeful exclusion of an identifiable class of persons." 

Adler v. State, 95 Nev. 339, 347, 594 P.2d 725, 731 (1979) (emphasis added). "[A] prima facie 

violation of the fair-cross-section requirements" is demonstrated by showing 
 
(1) that the group alleged to be excluded is a "distinctive" group in the 
community; (2) that the representation of this group in venires from which juries 
are selected is not fair and reasonable in relation to the number of such persons 
in the community; and (3) that this underrepresentation is due to systematic 
exclusion of the group in the jury-selection process. 

Williams v. State, 121 Nev. 934, 940, 125 P.3d 627, 631 (2005) (internal quotation marks and 

emphasis omitted).  

Regardless of whether distinctive groups were underrepresented on the jury, Petitioner 

was also required to show a systematic exclusion. Id. "[A]s long as the jury selection process 

is designed to select jurors from a fair cross section of the community, then random variations 

that produce venires without a specific class of persons or with an abundance of that class are 

                                              
20  See supra pg. 6 – 9. 
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permissible." Id. Thus, Petitioner has not established that Mr. Whipple was ineffective for 

failing to raise that Mr. Schieck was ineffective for failing to raise these claims as they would 

have been unsuccessful. This Court should find that Claim 10 has been waived.21 
 

9. Petitioner’s Claim of Ineffective Assistance of Counsel at The Penalty 
Retrial Consists Exclusively of Allegations of Ineffective Assistance of 
Counsel which Are Themselves Procedurally Barred 

Claim 14 states that “Thomas’s death sentences are invalid under federal constitutional 

guarantees of due process, confrontation, effective counsel, equal protection, trial before an 

impartial jury, freedom from cruel and unusual punishment, and a reliable sentence due to the 

ineffective assistance of trial counsel at the penalty retrial. Pet. at 128. In support of this claim, 

Petitioner raises four detailed allegations of ineffective assistance of counsel. Id. at 128 – 163. 

Petitioner’s first allegation of ineffective assistance of counsel is that trial counsel were 

ineffective in failing to object to Thomas and some of his witnesses appearing shackled in 

front of the jury. Id. at 128. Petitioner’s second allegation of ineffective assistance of counsel 

is that trial counsel’s mitigation investigation and presentation were deficient. Id. at 129. 

Petitioner’s third allegation of ineffective assistance of counsel is that trial counsel were 

ineffective in failing to object and move for a mistrial after the “prosecutor displayed highly 

inflammatory prejudicial images to the jury.” Id. at 162. Petitioner’s final allegation of 

ineffective assistance of counsel is that trial counsel were ineffective in failing to make an 

opening statement at the start of the selection phase. Id. at 163.  

The Court should reject this claim of ineffective assistance of counsel because all four 

of the allegations upon which this claim is predicated are themselves procedurally defaulted. 

See State v. Eighth Judicial Dist. Court (Riker), 121 Nev. at 235, 112 P.3d at 1077. As noted 

above, Mr. Schieck represented Petitioner during the second penalty hearing. Accordingly, all 

of these claims of ineffective assistance of counsel are directed toward Mr. Schieck. Mr. 

Schieck represented Petitioner in his direct appeal from the second judgment of conviction and 

sentence of death. The Nevada Supreme Court ultimately affirmed the judgment of conviction 

and sentence of death and issued its remittitur on January 28, 2008. However, Mr. Schieck’s 

                                              
21  See supra pg. 6 – 9. 
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representation of Petitioner came to an end in 2008 at which point Mr. Whipple represented 

Petitioner on his second Petition for Writ of Habeas Corpus. Thus, in order to have timely 

asserted any ineffective-assistance-of-counsel claims against Mr. Schieck, Petitioner would 

have had to do this by January 28, 2009. However, more than ten years have elapsed between 

the date of remittitur and the present day. 

 Petitioner did, in fact, timely file a proper person habeas petition on March 6, 2008, 

and, through Mr. Whipple, filed a supplemental petition on July 12, 2010 and second 

supplemental on March 31, 2014, in which he raised multiple allegations of ineffective 

assistance of counsel against Mr. Schieck. See Ex. 22 – 23. While Petitioner can argue 

ineffective assistance of counsel on the part of Mr. Whipple in developing the ineffective-

assistance-of-counsel claims against Mr. Schieck, the Court should reject Petitioner’s feeble 

attempt to do so, here.  

First, the Court should note that each of the four claims along with their corresponding 

allegations/arguments are couched exclusively in terms of trial counsel, not post-conviction 

counsel. See Pet. at 128 (“Trial Counsel were ineffective . . . .”); Id. at 129 (“Trial counsel[] . 

. . were deficient.”); Id. at 162 (“Trial counsel were ineffective . . .”); Id. at 163 (“Trial counsel 

were ineffective . . . .”). Thus, all of the claims and allegations of ineffective assistance of 

counsel raised in Claim 14 are targeted at Mr. Schieck, not Mr. Whipple. Granted, Mr. Whipple 

is mentioned in passing on page 15 of the Petition where Petitioner makes the conclusory 

statement that his “post-conviction counsel failed to adequately investigate Thomas’s case, 

develop these claims, and then present the claims with supporting evidence.” However, 

Petitioner does not state which post-conviction counsel he is referring to and does not even 

state which post-conviction Petition he is referring to. The Court should find that this 

statement—which appears nowhere within Claim 14 and in no way alleges with specificity 

that Mr. Whipple was ineffective for failing to adequately develop his ineffective-assistance-

of-counsel claims against Mr. Schieck—is insufficient to set forth a cognizable claim of 

ineffective assistance of counsel as regards Mr. Whipple’s performance in developing 

ineffective-assistance-of-counsel claims against Mr. Schieck.  
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 Nonetheless, to the extent this Court does find that Petitioner’s blanket allegation of 

ineffective assistance of counsel against post-conviction counsel is sufficient to raise a claim 

of ineffective assistance of counsel against Mr. Whipple for failure to adequately develop the 

ineffective-assistance-of-counsel claims against Mr. Schieck, the Court should still deny this 

claim on the basis that Petitioner has failed to meet his burden under Strickland. As noted 

above, all claims and corresponding allegations/arguments were framed in terms of ineffective 

assistance of trial counsel, not the ineffective assistance of post-conviction counsel. And so 

even assuming that Petitioner’s conclusory allegation implicating post-conviction counsel’s 

ineffectiveness was sufficient to raise a cognizable ineffective-assistance-of-counsel claim, it 

certainly is not sufficient to prove such a claim. As noted by the Nevada Supreme Court in 

Means v. State, “Strickland dictates that [the Court’s] evaluation begin[ ] with the ‘strong 

presumption that counsel’s conduct falls within the wide range of reasonable professional 

assistance.’” 120 Nev. 1001, 1011, 1003 P.3d 25 (2004) (quoting Strickland, 466 U.S. at 689, 

104 S. Ct. at 2065). To overcome this presumption, the petitioner bears the burden of proving 

“the disputed factual allegations underlying his ineffective-assistance claim by a 

preponderance of the evidence.” Id. at 1012, 1003 P.3d at 33. 

 There is no denying that in the instant Petition, Petitioner has set out detailed factual 

allegations in support of his claim that trial counsel were ineffective during the second penalty 

hearing. But the only issues that can be considered, given the posture of the case—again, 

because all claims against Mr. Schieck himself are procedurally defaulted—are those 

implicating the effectiveness of Mr. Whipple’s assistance as post-conviction counsel. And 

notwithstanding the exceptionally detailed allegations impugning Mr. Schieck’s effectiveness 

as counsel, the allegations do not show that Mr. Whipple was ineffective in his post-conviction 

representation or how Petitioner was prejudiced by any alleged deficiency of Mr. Whipple.  

 The broad-sweeping, conclusory statement on page 15 of the Petition does not meet 

Petitioner’s burden under Strickland, and this Court should reject Petitioner’s attempt to argue 

otherwise. Entirely absent from the 35 pages that make up Claim 14 is any meaningful analysis 

as to how Mr. Whipple was deficient for not elaborating (any more than he already did in his 
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