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EXHS 
RESCH LAW, PLLC d/b/a Conviction Solutions 
By: Jamie J. Resch 
Nevada Bar Number 7154 
2620 Regatta Dr., Suite 102 
Las Vegas, Nevada, 89128 
Telephone (702) 483-7360 
Facsimile (800) 481-7113 
Jresch@convictionsolutions.com 
Attorney for Petitioner 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DAVID BURNS, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

Case No.: C267882-2 
Dept. No: XX 
 
PETITIONER’S EXHIBITS IN SUPPORT OF 
SUPPLEMENT TO POST-CONVICTION WRIT 
OF HABEAS CORPUS 
 
Date of Hearing:     March 8, 2018 
Time of Hearing:     9:00 a.m. 
 

COMES NOW Petitioner, David Burns, by and through appointed counsel, Jamie J. Resch, 

Esq., and hereby submits his Exhibits in Support of Supplement to Post-Conviction Writ of 

Habeas Corpus.   

 Dated this 27th day of November, 2017.  

Submitted By: 
 
RESCH LAW, PLLC d/b/a Conviction Solutions 

 
 
By:    ____________________ 

JAMIE J. RESCH 
 Attorney for Petitioner         

 

Case Number: C-10-267882-2

Electronically Filed
11/27/2017 8:58 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKKK OF THE COUUUURTRTRTTRTRTTTTTT

AA 2440
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Resch Law, PLLC d/b/a Conviction Solutions 

and that, pursuant to N.R.C.P. 5(b), on November 27, 2017, I served a true and correct copy of 

the foregoing Exhibits in Support of Supplemental Petition for Writ of Habeas Corpus (Post-

Conviction) via first class mail in envelopes addressed to: 

Clark County District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89155 
 
and via Wiznet's electronic filing system, as permitted by local practice to 

the following person(s): 

Steven B. Wolfson 
Clark County District Attorney 
PDMotions@ClarkCountyDA.com 

_____________________________________________ 
       An Employee of Conviction Solutions 
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RPLY 
RESCH LAW, PLLC d/b/a Conviction Solutions 
By: Jamie J. Resch 
Nevada Bar Number 7154 
2620 Regatta Dr., Suite 102 
Las Vegas, Nevada, 89128 
Telephone (702) 483-7360 
Facsimile (800) 481-7113 
Jresch@convictionsolutions.com 
Attorney for Petitioner 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DAVID BURNS, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

Case No.: C-10-267882-2 
Dept. No: XX 
 
REPLY TO STATE’S RESPONSE TO 
SUPPLEMENT TO PETITION FOR WRIT OF 
HABEAS CORPUS (POST-CONVICTION) 
 
Date of Hearing:     March 29, 2018 
Time of Hearing:     9:00 a.m. 
 

COMES NOW, Defendant/Petitioner, David Burns, by and through his attorney, Jamie J. 

Resch, Esq., and hereby files his reply to the State’s Response to Petition for Writ of Habeas 

Corpus (Post-Conviction).  This reply is based on the pleadings and papers herein, any attached 

exhibits, and any argument as may be presented to the Court at the time of hearing.   

 

 

 

 

   

Case Number: C-10-267882-2

Electronically Filed
2/6/2018 10:44 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKKK OF THE COUUUURTRTRTTRTRTTTTTT
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CERTIFICATE OF ELECTRONIC SERVICE 

I hereby certify that service of the foregoing Reply to Response to Petition for Writ of 

Habeas Corpus (Post-Conviction) was made this 6th day of February, 2018, by Electronic Filing 

Service to: 

Clark County District Attorney’s Office 
      Motions@clarkcountyda.com 

PDmotions@clarkcountyda.com 

_____________________________________________ 
      An Employee of Conviction Solutions 
 

 

I. 

POINTS AND AUTHORITIES 

The State’s response raises procedural and substantive arguments which this Court 

should reject.  Instead, as explained herein, Burns is entitled to post-conviction relief on his 

claims.     

A. The record says what it says:  Burns did not completely waive his right to a 

direct appeal. 

 First, the State argues that the instant case “called for no direct appeal.”  Response, p. 13.  

However, for this Court to reach that conclusion, it would have to turn a blind eye to the trial 

transcripts, court minutes, and record, which all confirm the reservation of rights to some form 

of a direct appeal.  The transcripts, cited by the State, confirm that “we are not waiving any 

potential misconduct during the closing statements.”  Response, p. 11.  This Court’s minutes 

AA 2546
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confirm that “they are not waiving any misconduct during the remainder of the trial or of the 

closing arguments.”  SUPP 1.  While there may be some debate as to the precise scope of the 

reservation of appellate rights, there is no factual support for the State’s claim that there was a 

complete waiver of all appellate rights.   

 The State further resorts to parsing the proper person petition for illumination on the 

topic, and by referencing this Court’s prior denial of the proper person version of this claim.  

Response, p. 14.  It goes without saying, this matter was remanded for appointment of counsel 

by the Nevada Supreme Court and that remand included a reversal of this Court’s previous 

order denying the petition.  See Nevada Supreme Court decision filed February 17, 2017.  Any 

“findings” from that prior proceeding are no longer binding in this matter.   While the State is 

certainly free to reference Burns’ proper person petition to rebut his claims, this Court might 

keep in mind the factors that led everyone here to begin with:  Mr. Burns functions at the 

approximate level of a third grade elementary student, has significant cognitive impairments, 

and knows nothing about the law.  What he does know is what undersigned counsel has helped 

him explain in the supplemental petition:  He was promised some form of a direct appeal and 

did not receive one.     

 The State’s final suggestion, that Burns should have moved to withdraw from the 

stipulation if he wanted to appeal, practically merits no response.  Would the State seek the 

death penalty again if Burns tried to do that?  This Court need not engage this line of thinking, 

because Burns’ position is the agreement as written plainly allowed for a direct appeal and that 

is all Burns is requesting here.  There is, therefore, no need for Burns to withdraw from it for him 

to receive the direct appeal to which he was entitled.    

AA 2547
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B. Assuming custodians of records could even provide expert testimony, the 

State failed to properly notice cellular phone experts in this matter.   

 In Ground Two, Burns contended that custodian of records witnesses, who went on to 

provide substantive testimony about how cellular communications work, were repeatedly 

referred to as “experts” with no objection by counsel.  In response, the State contends essentially 

that there was no harm, no foul, because the witnesses were noticed as experts by the State.   

 The State’s response, while true in one respect, does not ultimately resolve this issue.  

The true part appears to be that on September 4, 2013, the State filed a notice of witnesses that 

listed “custodian of records…or Designee” from Metro PCS, T-Mobile, and Nextel.  Said notice 

further indicated the witness would testify as an “expert” regarding how cellular phones work 

and how they interact with towers.  The problem with this designation is it 1) failed to identify a 

specific individual who would provide that testimony, and 2) failed to provide the “expert’s” CV 

as required by NRS 174.234.   

 These problems dovetail into Burns’ substantive argument which is, the purported 

experts were in fact not experts at all, and instead were exactly what the designation “custodian 

of records” would imply:  custodians who would explain billing records.  An expert witness as 

that term is used in NRS 174.234 would have been identifiable by name and would have been 

able to provide a CV.  None of those things happened in the instant case.  

 Therefore, Burns would submit that his trial attorneys were in fact ineffective by failing to 

object to the repeated use of the word “expert” in reference to these witnesses and that there is 

a reasonable probability he would have enjoyed a more favorable outcome absent this error.  

 

AA 2548
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C. Ground Three properly asserts a claim that the State did not disclose, and 

counsel failed to discover the extent of negotiations between the State and Cornelius 

Mayo, and/or failed to move for a new trial once those facts became public.  

 In Ground Three, Burns contended that witness Cornelius Mayo received a “sweetheart” 

deal and this was not disclosed by the State.  Burns still feels that way.  At the end, Mayo 

received a deal for what could have been a gross misdemeanor in a case in which two members 

of his family were shot, a bedroom full of drugs was discovered, and a baggie of crack cocaine 

fell out of his shoe right in front of a police officer.  It was, and still is, inconceivable that Mayo 

could receive that type of offer after years of delays without any communication between the 

State and Mayo’s attorneys regarding the substance of any actual plea offer.     

Burns continues to submit that this Court should grant the writ as to this claim which 

would enable him to serve a request for discovery on the State concerning all plea offers it 

extended to Mr. Mayo to resolve his case, and/or require Mayo’s attorney to testify about any 

offers received at an evidentiary hearing.  If in fact it turns out as the State suggests here, that 

any negotiations were entirely known to Burns’ attorneys and did not conclusively occur until 

after Burns’ trial, then maybe the claim ultimately fails.  However, the record to date including 

the ultimate deal that was offered to Mayo suggests that his patience was well-rewarded, and 

Burns should have been informed as to all plea offers extended to Mayo by the State.  Because 

Mayo testified under oath that there were none, the existence of such offers would be strong 

evidence that Burns’ conviction rests at least in part on false testimony by a material witness and 

should be overturned.  

  

AA 2549
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D. As the State acknowledges, counsel opened the door to damaging hearsay 

evidence. 

In Ground Four, Burns alleged that counsel opened the door to hearsay concerning the 

identity of the shooter by another individual to police.  The State’s response confirms that 

counsel opened the door to the hearsay identification.  Response, p. 20.  The response goes on 

to suggest counsel “weighed the benefits versus the harm” of that decision and that the 

decision was therefore tactical.  

Burns would humbly submit that the record is completely devoid of any support for the 

conclusion that this decision was tactical.  The State certainly does not provide any.  While 

decisions by counsel can sometimes be labeled “strategic,” this would apply where there is 

evidence the decision in question was a reasonably competent one.  Harrington v. Richter, 562 

U.S. 86, 110 (2011).  Here, the decisions that led to the admission of the hearsay evidence ran 

contrary to every other aspect of the defense theory that Job-Loc was the shooter.  Because the 

admission of hearsay that ruled out Job-Loc as the shooter had no strategic connection to the 

theory of defense, the admission of the evidence was not a matter of strategy. 

E. Trial counsel failed to object to several instances of misconduct during the 

closing argument.  

In Ground Five, Burns identified several instances of misconduct during the closing 

argument.  The State contends that any challenge to alleged misconduct which was objected to 

is waived, due to the previously discussed appellate waiver.  Response, p. 22.  Again, whatever 

the specific of the appellate waiver, it unambiguously provided for a direct appeal concerning 

AA 2550
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7

misconduct during the closing argument because that is expressly what the record says, as 

quoted by the State.  See Response, p. 11.   

As to misconduct which was not objected to, there was no strategic reason not to raise 

the requested objections.  Several of the subclaims here deal with burden shifting.  Counsel did 

object to at least one instance of burden shifting.  TT, Day 15, p. 74.  That objection resulted in 

the court confirming: “You don’t have a duty to call witnesses.”  TT, Day 15, p. 74.  There was no 

strategic reason to skip objections to other instances of burden shifting as well.  Burns submits 

his other misconduct claims as presented in the supplemental petition and continues to request 

that they entitle him to post-conviction relief, either individually or viewed collectively.   

F. Burns received ineffective assistance of counsel at sentencing.  

Burns also alleges he received ineffective assistance of counsel at sentencing.  The State’s 

response appears to verify that the sentencing court failed to state the reasons for any deadly 

weapon enhancements as required by NRS 193.165(1).  However, the State contends any error 

was harmless due to the life without parole sentence that was also imposed. 

The argument that this error did not prejudice Burns because he was never going to be 

released anyway rings somewhat hollow in light of the State’s argument at sentencing.  At 

sentencing, the State specifically requested “not only the maximum possible punishment of 8 to 

20 years with a consecutive 8 to 20 years on that count but it should be consecutive to the 

murder.”  Sentencing transcript, p. 3.  In other words, it sure mattered to the State at the time of 

sentencing that the deadly weapon enhancements be maximized.  The State’s current position, 

that it does not matter if they were maximized or not, is contrary to that position and should be 

given no weight.  

AA 2551
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The better approach is two-fold.  First, Nevada law required that the reasons for the 

deadly weapon enhancement be stated on the record and there is no known “but the underlying 

sentence is really long” exception to that requirement.  Second, this proceeding proves the 

point:  Burns has the potential for several years of attacks on his convictions in state and federal 

court ahead of him and there is no telling if or when a court will grant relief on any particular 

claim.  An accurate sentence, properly imposed in compliance with all requirements of state law 

and state and federal due process, ensures all parties that even if a portion of Burns’ sentence is 

one-day overturned, the remaining sentences are correctly and accurately imposed.   

Burns also contends there were errors in the PSI that the trial court may have relied upon 

in imposing sentence.  The State contends that the trial court “likely” gave less weight to 

incorrect information in the PSI.  Respectfully, the record does not say that and Burns has no 

way to know that.  Trial counsel should therefore have insisted that errors in the PSI be 

corrected prior to sentencing.   

G. Ground Seven asserts that the death penalty should never have been a 

sentencing option in the first instance and counsel was ineffective for failing to address 

this prior to trial.  

In Ground Seven, Burns raises the claim that due to Fetal Alcohol Syndrome, which has 

affected not just his intelligence but also his adaptive functioning, he is not eligible for the death 

penalty.  The State contends it never received the sentencing memo upon which this claim is 

raised.  Burns can only say a copy was provided with the supplement that was mailed to the 

District Attorney’s office.  If the State really cared, and the remainder of their response suggests 

they do not, they could have contacted counsel for yet another copy, contacted the Court, or 
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moved for the Court to provide a copy of the memo.  None of those things happened, but the 

State’s response suggests they would have no different position regardless.   

The core of the State’s response boils down to an argument that, on its face, Burns’ claim 

must fail because his IQ is too high.  Response, p. 29.  But Burns has addressed that concern in 

the supplemental petition.  IQ is not the only measure of intellectual disability in Nevada.  NRS 

174.098.  Burns functions at the level of a 12 year old according to the reports generated by 

appointed experts.  Supplement, p. 42.  As a result, even though some of his IQ scores may be 

higher, his overall level of functioning is on par with someone who is intellectually disabled 

under the statute.   

The State further suggests this claim is moot because the death penalty was “negotiated 

away.”  That fact is the whole claim.  Negotiating away something that should not have applied 

to begin with was not very good negotiation on Burns’ behalf.  If counsel has filed a motion to 

deem Burns ineligible for the death penalty, and it was granted, his negotiating position would 

have been greatly improved.  At a minimum, there would have been no need for any type of 

appellate waiver in order to secure a maximum sentence of life without parole.  Burns submits 

that fact alone constitutes a “more favorable outcome” for purposes of a Strickland analysis.   

H. Counsel was ineffective with respect to jury notes. 

Next, Burns contends his attorneys were ineffective for failing to properly handle jury 

notes that were received prior to verdict.  The State contends that to the extent this claim relies 

on Manning v. State, 131 Nev. Adv. Op. 26, 348 P.3d 1015 (2015), that the trial was over before 

Manning was decided.  While that rote fact may be true, the State notes Manning was decided 

May 7, 2015, and Burns’ judgment of conviction was filed May 5, 2015.  Response, p. 30. 
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10

The State’s arguments regarding retroactivity are flawed.  It is well accepted, whether 

Manning announced a new rule or not, it was applicable to cases which were not final at the 

time the decision in question was pronounced.  See Ennis v. State, 122 Nev. 694, 699, 137 P.3d 

1095 (2006) (criminal defendants entitled to benefit of new rules announced prior to conclusion 

of direct review).1  “Final” means the conclusion of direct review.  While Burns never got his 

promised direct appeal, his conviction certainly could not have been final until at least the 

expiration of the time for seeking direct review, which was thirty days from the filing of the 

judgment of conviction.  Thus, even to the extent Manning announced a new rule, Burns was 

entitled to the benefits of it because his conviction was not yet final when the rule was 

announced.   

The State’s response does not say anything about the merits of this claim and Burns 

submits it should be granted.  Essentially, the fact evidence which was never admitted during 

trial (i.e. JAVS video) was given to the jury is a costly error that surely affected the jury’s verdict 

due to the damaging nature of the testimony at issue.  Again, while this may also amount to a 

violation of Due Process on the court’s part in admitting that evidence, counsel should further 

have objected to it, and ensured Burns fully understood and consented to it.  None of that 

happened, and there is a reasonable probability of a more favorable outcome had this improper 

evidence not been provided to the jury.    

1 Burns would suggest any rule here is not new, because the decision in Manning relies 
heavily on the Ninth Circuit’s 2009 decision that failure to involve the defendant in the response process 
to a jury note violates federal Due Process.  Musladin v. Lamarque, 555 F.3d 830 (9th Cir. 2009).  
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I. Relief should be granted on the claim of cumulative error. 

The State generally argues there were not any errors to cumulate.  Burns disagrees.  This 

Court should therefore grant post-conviction relief on a claim of cumulative error to the extent it 

finds errors that individually did not entitle Burns to relief.  

II. 

CONCLUSION 

For each of the reasons set forth herein, Petitioner submits that he is entitled to an 

evidentiary hearing and/or relief on his claims herein.  

DATED this 6th day of February, 2018.  

 
Submitted By: 
 
RESCH LAW, PLLC d/b/a Conviction Solutions 

 
 
By:    ____________________ 

JAMIE J. RESCH 
 Attorney for Petitioner         
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Las Vegas, Nevada, Tuesday, April 17, 2018, at 8:56 a.m. 

 

  THE COURT:  State of Nevada versus David Burns, case 

number C267882.  Counsel, please note your appearances for the 

record. 

MR. RESCH:  Jamie Resch on behalf of Mr. Burns. 

MR. MERBACK:  Jake Merback for the State, Your Honor.  My  

understanding was Ms. Weckerly is coming on this.  Could we trail this? 

  THE COURT:  Okay.  What’s your schedule, Mr. Resch? 

  MR. RESCH:  I do have another thing at nine, but I could 

come back after it. 

  THE COURT:  All right, why don’t we try to do that then.   

  MR. RESCH:  All right.   

  THE COURT:  Okay.  All right. 

  MR. RESCH:  Appreciate it.  Thank you. 

  THE COURT:  Thank you. 

[Hearing concluded at 8:57 a.m.] 

[Hearing recalled at 10:14 a.m.] 

  THE COURT:  State of Nevada versus David Burns, case 

number C267882.  Counsel, please note your appearances for the 

record. 

  MR. DIGIACOMO:  Marc DiGiacomo for the State. 

  MR. RESCH:  Hi, Jamie Resch for Mr. Burns. 

  THE COURT:  All right.  I’m showing this as the time set for 

argument on defendant’s petition for writ of habeas corpus.  I’ve gotten 
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the supplemental petition, the State’s response, and the reply.  So I’ll let 

you go forward, Mr. Resch. 

  MR. RESCH:  Thank you.  And I do believe everything is 

pretty well laid out.  So I don’t intend to talk about every ground, 

although we certainly are requesting an evidentiary hearing as to all of 

the grounds presented in the supplement.  Some of the highlights of that 

would be Ground 1, the denial of the direct appeal.  I understand the 

debate, but the court minutes; the testimony during the trial, certainly 

suggest that the answer was never you’re not getting any direct appeal 

when it came to Mr. Burns.  There certainly was some form of it 

contemplated and, obviously, that never took place. 

   So it is our position that he was denied a direct appeal 

that he not only bargained for, but also wanted.  And his counsel 

would’ve understood that because they went out of their way and made 

this big, huge record during the case of that fact.  Ground 3 is a claim 

about one of the State’s witnesses Cornelius Mayo.  I guess my point 

was there are some five year continuances of his case during which time 

Mr. Burns’s trial takes place and the testimony for Mr. Mayo as well;  

they didn’t -- they didn’t give me anything; I’m not -- I don’t have an offer; 

I’m just testifying because I’m a great guy.   

   Well right after the trial, of course, you find that he’s 

given a offer that I think, by any objective measure, would be considered 

a really great offer after five years of continuances, which was a 

relatively serious drug charge and he’s given the opportunity to reduce 

that to a gross misdemeanor and be on probation.  Now, he 
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subsequently screws that up apparently.  But that doesn’t change the 

fact that that’s a pretty good offer that it’s really hard to believe there 

wasn’t any discussion whatsoever between the State and Mr. Mayo’s 

attorney in the five or six years, it would’ve been, by the time the offer is 

consummated. 

   And so my suggestion is that, when Mr. Mayo testifies 

and says they haven’t offered me anything, I find that hard to believe.  

And so we’re asking for an evidentiary hearing on that ground as well as 

that, the Court would order the State to produce to us any offers made to 

Mr. Mayo’s attorney during the pendency of this case or Mr. Mayo’s 

case. 

   Very briefly on some remaining grounds, Ground 5 

covers seven instances of alleged misconduct during the closing.  This 

is the whole point; this is exactly what trial counsel was worried about 

when they reserved the right to appeal that precise area of potential 

error.  The -- a lot of the testimony was geared towards, we want to 

reserve the right to challenge misconduct.   

There were, to my view, seven possible areas that they 

could’ve challenged; some were objected to at the time, some were not.  

Nonetheless, the ones that were not, we have called ineffectiveness.  

The ones that were, were exactly the kind of thing one would’ve 

expected to raise on direct appeal.  Ground 8 is a rather interesting 

claim about the jury note, but there was no consultation with Mr. Burns 

about a response to it. 

   And then not only that, the response turns out to be, 
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well, there’s a request for read back of some testimony.  And so the 

response is, well, let’s play the JAVS of that witness Martinez; one of 

the, if not, the critical witness against Mr. Burns.  Now, the JAVS is not 

evidence and -- not only that, but it places an improper focus because 

it’s video on her very damaging testimony against Mr. Burns.   

   So it’s our suggestion that we should explore counsel’s 

reasons for not consulting Mr. Burns as well as there are reasons for 

admitting the JAVS into evidence when, if there was a request for read 

back, I do realize it may have been more onerous.  But nonetheless, the 

point would be to have the testimony read back, not play the video.   

   As to the other grounds, I would simply submit they’re 

relatively straightforward.  But if we’re having the evidentiary hearing, it’s 

not any greater burden on the Court or the parties to ask a few 

questions on each of those grounds as well.  They all sound 

ineffectiveness and, obviously, are something the trial counsel would be 

in a position to explain.   

  THE COURT:  All right.  Let me just -- I mean, I understand 

your position as to the one witness, you know, who’s -- was continued 

for five years.  But, I mean, let me just -- I mean, do you have anything?  

I mean to -- I mean, he testified there wasn’t any deal.  The State says 

that there wasn’t any deal.  I mean -- I mean -- well then your just -- 

  MR. RESCH:  I -- yeah -- 

  THE COURT:  -- gut feeling.  I mean, do you have anything? 

  MR. RESCH:  I do appreciate the inquiry.  It is more of a 

smell-test type approach at this point.  I don’t -- again, if we’re going to 
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have a hearing on it, I don’t think it’s any great -- ask to say well were 

there some offers; please produce them, but I don’t have anything like 

that at this point in time. 

  THE COURT:  Okay.  Well, I mean, I’m not -- I probably am 

going to have a hearing, but I’m not necessarily going to have a hearing 

to let you do a fishing expedition of anything.  So I do need to know if 

your thought is I’m going to, you know, sort of fish around with it.  I need 

to know if there’s a basis for you to assert this at this point in time.   

  MR. RESCH:  Not other than the -- again, on its face, seems 

like an incredible type deal.  I understand the concern about a fishing 

expedition; of course, this is a very narrow inquiry.  We’re talking about 

offers made to Mr. Mayo or his attorney.  

  THE COURT:  And the State has asserted that there’s no 

offers been -- I mean, that’s my reading of your -- 

  MR. DIGIACOMO:  Correct.  Mr. -- 

  THE COURT:  -- return.  I mean, am I -- am I missing that? 

  MR. DIGIACOMO:  Mr. Mayo was charged with facts 

associated with the homicide.  His case was continued for five years.  

The Defense was fully aware that we were continuing his case pending 

the result of this trial and that his case ultimately would proceed.  And  

so -- I mean all of that, the Defense was fully 100 percent aware of; 

knew that that was our plan was; is what we presented on the record a 

dozen times.  And, ultimately, that’s what happened. 

  THE COURT:  All right.  Let’s see.  All right, let me hear from 

the State. 
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  MR. DIGIACOMO:  Thank you.  I don’t know that there’s any 

need for an evidentiary hearing when the transcript of the entry of this 

stipulation is clear; that he’s giving up all of his guilt phase issues.  In 

fact, Mr. Sgro says, there’s sort of a prophylactic protection from my 

client because Mr. Mason isn’t giving up his appellate rights, so the 

State can’t go crazy and do some sort of misconduct in closing because 

of the prophylactic protection, and Mr. Mason could raise it on appeal 

and have his case reversed on appeal if the State did something wrong. 

   It is 100 percent clear that what he did was he waived 

his appellate rights for any issue related to the guilt phase; it’s what the 

stipulation says; it’s what the transcript says, and he agreed to a life 

without and we gave up the death penalty for Mr. Burns, so I see that as 

a nonissue.  As to the other related issues, the only one that could 

possibly be would be Mr. Mayo, although they need to have something 

to make an assertion that there’s something out there that there isn’t.   

   We’ve represented to him throughout the case that this 

is the way Mr. Mayo is handled.  And as far as I know, there’s no 

contradictory evidence of, and they didn’t like the fact that he got a good 

deal five years later.  

  THE COURT:  Well I’ll be -- I don’t see a lot here, Mr. Resch, 

in terms of an evidentiary hearing.  But I do appreciate, you know, the 

defendant here was convicted; received a significant sentence.  I’m 

willing to grant you your evidentiary hearing on the -- essentially to 

explore whether or not there were certain understandings or misleadings 

by trial counsel as to defendant on the issue of direct appeal.  And in 
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that regard, I’m -- I’ll give you some leeway as to question trial counsel 

about some other decisions that they made during the course of trial.   

   But I’m not going to open this up as a -- I see this, at 

this point, in terms of the issues raised as issues relating to 

ineffectiveness.  I don’t see anything in terms of your contentions 

relating to the witness testifying as an expert witness, the admission of 

hearsay, the prosecutorial misconduct; those things as being a basis for 

granting a writ. 

   I’m not going to let us go down those pathways.  But I 

will let you have a hearing to question trial counsel in regard to their 

conduct as trial counsel.  And if that develops into something more, we’ll 

look at it at that.  But that’s -- but that’s as far as I’m going to be letting 

you go at this -- at this stage with what I’ve got here.   

   So in terms of how I’m limiting this, how much time do 

you think you’re going to need with trial counsel at a hearing? 

  MR. RESCH:  The actual time testifying or how long to -- 

before we can have the hearing?  

  THE COURT:  Well the actual time testifying.  I mean, I’ve got 

to figure out where to fit it on my calendar to do that. 

  MR. RESCH:  Sure.  I mean, it’s Chris Oram and Mr. Sgro.  

So two hours/three hours, I mean, half day at most.  I can’t imagine it 

would take -- 

  THE COURT:  I can’t imagine -- I really would guess not more 

than a couple hours, but maybe three hours. 

  MR. DIGIACOMO:  Except for Mr. Sgro has a problem saying 
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his name in less than 20 minutes, so -- 

  THE COURT:  Okay. 

  MR. DIGIACOMO:  But other than that, yeah, I would say this 

should be a fairly short hearing. 

[Court and Clerk confer] 

  THE COURT:  All right, we’ll set this on at 8:30 on June 15th.   

  MR. RESCH:  I do apologize.  I already have an evidentiary 

hearing that day in a different department. 

  THE COURT:  Lucky you.  All right, what’s the next date? 

  THE CLERK:  June 29th. 

  THE COURT:  How’s that one work? 

  MR. DIGIACOMO:  Work for me.  Obviously, if -- we’ll check 

to see if Mr. Sgro and Mr. Oram are around on that date, but it works for 

me otherwise. 

  MR. RESCH:  I do believe that should work. 

  THE COURT:  Okay.  All right, let’s try that.  And if we need to 

move it, we’ll move it. 

  MR. RESCH:  June 20th? 

  THE CLERK:  June 29th at 8:30. 

  MR. RESCH:  Eight thirty, perfect. 

MR. DIGIACOMO:  Thank you, Judge. 

// 

//   

// 

// 
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THE COURT:  All right.  Thank you. 

  MR. RESCH:  Thank you.                                        

[Hearing concluded at 10:26 a.m.] 

 
 
 
 
 
 
 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 
audio/video proceedings in the above-entitled case to the best of my ability. 
      
   
      _____________________________ 
      Angie Calvillo 
      Court Recorder/Transcriber 
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LAS VEGAS, NEVADA, THURSDAY, SEPTEMBER 20, 2018 

* * * * * 

[Case called at 10:54 a.m.] 

  THE COURT:  State of Nevada versus Burns.  Mr. Burns is present 

and he is in custody and this is the date and time set for the evidentiary hearing.  

It looks like your witnesses are here and I know that Judge Johnson has limited 

this hearing to whether – to the one claim of whether he was denied the direct 

appeal.  

  MR. RESCH:  Right, and Jamie Resch on Mr. Burns’ behalf.  Yes.  

We’re going to be talking about whether or not there should’ve been a direct 

appeal in the case. 

  THE COURT:  Okay.  You can call your first witness. 

  MR. RESCH:  Sure.  I’ll start with Mr. Sgro.   

  THE COURT:  Well, no.  You –  

  Unless do you want Mr. Oram to be excluded? 

  MR. RESCH:  I don’t really care. 

  THE COURT:  Yeah. 

  MR. RESCH:  It’s typical that they are, but you know –  

  MR. ORAM:  I don’t mind, Your Honor. 

  THE COURT:  Okay. 

  MR. RESCH:  – whatever the State’s pleasure perhaps.  If he wants to 

step out, I guess, certainly, that’s fine.   

  THE COURT:  Okay. 

ANTHONY SGRO, 

[having been called as a witness, being first duly sworn, testified as follows:] 
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  THE CLERK:  Thank you.  Please be seated.  For the record, can you 

please state and spell your name? 

  THE WITNESS:  Anthony Sgro, S-g-r-o. 

  THE CLERK:  Thank you. 

  THE COURT:  Go ahead. 

DIRECT EXAMINATION 

BY MR. RESCH: 

 Q Good morning. 

 A Good morning.  

 Q How are you employed? 

 A I’m an attorney. 

 Q Are you licensed here in Nevada? 

 A I am. 

 Q What year were you first licensed in Nevada? 

 A 1989. 

 Q What types of cases do you normally handle? 

 A It’s evolved over time.  There was a time when all I did was criminal.  

Then I morphed into doing other types of trial work, including personal injury, 

business litigation, civil litigation. 

 Q And do you remember representing David Burns in connection with 

this matter? 

 A I do. 

 Q Can you give us a brief recap of what he was accused of? 

 A He was accused of one count of murder, one count of attempt murder 

and some other peripherally-related charges, robbery, etcetera. 
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 Q And do you recall if, at any point, Mr. Burns faced the death penalty in 

connection with this matter? 

 A He definitely did. 

 Q How, if at all, did that affect your handling of the case? 

 A I mean that’s a pretty broad question.  My generic or general answer 

would be, any time anyone is accused of a capital crime the stakes are 

significantly greater, so the resources, time dedicated, etcetera, etcetera, is 

expeditiously more. 

 Q Now let’s direct your attention to January of 2015.  Do you recall the 

case going to trial around that time? 

 A I do. 

 Q At that point was Mr. Burns still facing the death penalty? 

 A He was. 

 Q At some point during that trial was there some sort of agreement 

made with the State on Mr. Burns’ behalf? 

 A There was. 

 Q Okay.  Can you explain what that was? 

 A At some point in the trial – and I think you showed me the transcript 

today.  I think it was Day 12 of the trial – the State and Mr. Oram and I had 

reached an agreement.  The agreement was along the lines of the following:  we 

were going to let the trial proceed to its conclusion.  Whatever the jury’s verdict 

was going to be was going to be.  If they came back with First Degree Murder, 

then the State, in exchange for a waiver of appellate rights, would agree to take 

the death penalty off the table.   

  And at that time we thought that trial was fairly balanced in terms of 
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rulings, etcetera.  We thought we had done reasonably well with our examination 

of the witnesses and we thought it was an appropriate resolution, especially 

insofar as it took the death penalty off the table, which, in my opinion, is always 

the primary goal of the capital defense attorney. 

 Q Do you recall who first brought up the idea of this agreement? 

 A I would be shocked if it wasn’t me. 

 Q Okay.  So this was something you think you might have proposed to 

the State? 

 A Yes. 

 Q Would you have had occasion to discuss it with Mr. Burns prior to 

formalizing it? 

 A Yes.  Mr. Burns would probably tell you that from the inception I was 

always trying to get the death penalty off the table some way, shape or form, so 

we discussed a number of possibilities. 

  MR. RESCH:  All right, maybe this is a good time.  I don’t know if we 

want to canvass Mr. Burns about waiving his right to –  

  THE COURT:  Oh, thank you. 

  MR. RESCH:  All right. 

  THE COURT:  Mr. Burns, you understand that pursuant to your 

petition Mr. Sgro is testifying today.  You understand that, correct? 

  MR. RESCH:  Just say, yes or no or –  

  THE COURT:  Okay.  I mean and your current attorney has called him 

to testify about things he did at the trial level.  You understand that? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  And so you understand you’re waiving your right to 
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confidentiality by calling him to the stand and filing this petition and seeking this 

type of relief.  Do you understand that? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  So Mr. Sgro is going to be permitted to testify about 

things that he normally would not be able to be – he would not be able to testify 

to because of attorney/client privilege.  Do you understand that? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  And you know you’re waiving that privilege? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  Okay, thank you. 

  MR. RESCH:  All right, thank you. 

BY MR. RESCH:  

 Q All right, so, with that said, can you give us the nature of how you 

presented the offer to Mr. Burns, what it is that he would’ve been gaining and 

what it is he would’ve been giving up? 

 A In the specific instance of what happened leading up to Day 12 of trial, 

that offer? 

 Q Yeah, with regard to the alleged appellate waiver. 

 A So I have a general recollection of what some of the things I said to 

him were.  They would’ve been along the lines of as follows:  We think the trial is 

going reasonably well, as well as we think it will ever go.  We always have an eye 

towards getting rid of the death penalty in any capital case.  I would’ve wanted to 

encourage him to listen to any offer that would have eliminated the death penalty 

as an option, so I would’ve said to him things like:  Listen, we got a decent jury.  

The Judge has been pretty balanced in this case.  We don’t have a ton of stuff on 
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appeal up to this point anyway.  Why don’t we take this deal because it takes 

death off the table and we get to have the benefit of this jury, the way this 

evidence came out, and see what type of verdict is rendered?  And it would’ve 

been those general types of conversations that we would’ve had. 

 Q  Do you recall if he expressed any concerns to you about the 

agreement? 

 A You know Mr. Burns was very engaged in the case.  He had often had 

questions, and so I would put it more in terms of he was the sort of individual that 

would have a lot of questions, what does it mean, what’s the upside, what’s the 

downside, that sort of thing.  

  MR. RESCH:  Your Honor, we had marked an exhibit, proposed 

Exhibit A, which is the written stipulation in this case. 

  THE COURT:  Sure. 

  MR. RESCH:  But it’s my understanding the State is not objecting to 

its admission. 

  MS. BLUTH:  That’s correct. 

  THE COURT:  Okay.  Then you have A? 

  MR. RESCH:  So may I approach? 

  THE COURT:  Okay, sure.   

  MR. RESCH:  I have it here. 

  THE COURT:  And A can be admitted. 

[Defense Exhibit A admitted] 

  MR. RESCH:  I do have an extra copy if the Court would like to take a 

look. 

  THE COURT:  You know what?  It was in the pleadings –  
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  MR. RESCH:  Okay, very well. 

  THE COURT:  – so I have a copy of it.  Thank you.  It’s the one that 

was filed in open court February 9th, 2015, correct?  Oh, no.  I’m sorry.  That’s 

the waiving of the separate –  

  What’s the date? 

  THE CLERK:  It’s –  

  THE COURT:  Yeah.   

  THE CLERK:  Yeah. 

  THE COURT:  It’s the correct one.   

  MR. RESCH:  Okay.  May I approach the witness with it? 

  THE COURT:  You may.   

  MR. RESCH:  Sorry.  Thank you. 

  THE CLERK:  Thank you. 

  THE WITNESS:  Thank you. 

BY MR. RESCH:  

 Q All right.  So, Mr. Sgro, I’ve handed you our Exhibit A and do you 

recognize this document? 

 A I don’t know if I actually seen a copy of this until you showed it to me 

today, but I do recognize it now that I’ve had the opportunity to read it over this 

morning. 

 Q Okay.  And just for the record, it purports to be signed by you, but is it 

your indication that that’s not actually your signature? 

 A Yeah.  I mean it says – I recognize Mr. Oram’s signature – and it says, 

for me, which, in my opinion, is not anything unusual when Chris and I do a case, 

as we have done many.   
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 Q Understood.  All right, so directing you to page 2 of the Exhibit A and 

there’s a paragraph that says, further, in large letters.  Do you see that 

paragraph? 

 A I do. 

 Q Can you read it for the record? 

 A Further, in exchange for the State withdrawing the Notice of Intent to 

Seek the Death Penalty, Defendant agrees to waive all appellate rights stemming 

from the guilt phase of the trial. 

 Q Was it your intent when the agreement was made that some form of 

appellate rights would survive this paragraph? 

 A Yes. 

 Q Can you explain? 

 A Yes.  So, as I indicated earlier, we were in Day 12 of – I don’t know 

how many other trial days there were that came after that, but I believe when I 

put the deal on the record that we carved out any prosecutorial misconduct that 

may occur during closing statements, and I said something along the lines of, 

you know that could be a fertile ground for appeal; the State’s assured us they 

won’t do anything intentional or purposeful, something along those lines.  And 

that’s the statement I had put on the record.   

 Q So, with respect to the phrase from the guilt phase of the trial, that to 

you did not include the closing argument? 

 A I didn’t sign this document, so I don’t know what it included for Chris – 

or Mr. Oram.  Sorry.  I can tell you what I ended up putting on the record, which 

to me was – at least in my humble view it was clear at the time when I put it on 

the record that we were simply carving out anything that may have occurred 
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during closings. 

 Q And did you have any specific conversations with any of the 

prosecutors, that you can recall, regarding what the scope of the waiver would’ve 

been? 

 A Well, we put it on the record, so they were there. 

 Q Okay.  So what was on the record was what your recollection would 

be? 

 A Yes.  I don’t remember anything independent with any specificity. 

 Q And to your knowledge, was the agreement intended to bar any 

appellate issues that might occur at the time of sentencing? 

 A I don’t know.  I, honestly, don’t know. 

 Q Okay. 

 A Obviously, reading this, it doesn’t appear so; however, I don’t 

remember now, as I’m sitting here, whether I addressed sentencing or whether or 

not that would be included when I put the deal on the record. 

 Q And did Mr. Burns ever express to you at any time that if he was 

convicted he would want to appeal that conviction? 

 A At any time, absolutely.   

 Q Now how about –  

  THE COURT:  I’m sorry.  Say that again. 

  THE WITNESS:  I think the predicate to the question was at any time.  

I mean I represented –  

  THE COURT:  Okay. 

  THE WITNESS:  – Mr. Burns for years, right?   

  THE COURT:  Okay, so –  
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BY MR. RESCH:   

 Q All right, so that was a conversation that you would’ve had with him at 

some point during the representation? 

 A Well, sure. 

 Q Okay.  Was it –  

 A I mean I represented the man for a long period of time.  We discussed 

all sorts of issues. 

 Q I understand.  Did you happen to discuss with him whether or not he 

wanted to appeal after this agreement was formalized? 

 A I don’t recall conversations after the agreement was formalized that he 

continued in his quest to appeal.  In other words, the conversations leading up to 

the deal had to do with, well, what about my appeal, right?  That’s natural.  I 

explained to him that there is a balance here.  We’re taking away the death 

penalty and, in exchange for that, you would waive any right to appeal.   

  Now, parenthetically, we felt that Judge Thompson had been 

balanced given the nature of the case in particular.  We thought we had done 

well with the witnesses.  The child victim in the case, Chris – Mr. Oram and I had 

visited with her.  She had drawn a picture, a hand-sketched picture of the 

assailant having a mask.  We looked at the tapes of the 9-1-1 call.  It looked like 

the boyfriend, live-in boyfriend/potential stepfather had done a really poor job on 

the stand and it looked like on the tape he had admitted to 9-1-1 that he was 

actually the shooter.   

  So we had some things that were going for us, so whether or not the 

pursuit of the appeal was something to cause the death penalty to still be an 

option was, in my opinion, fully vetted.  So the concerns that Mr. Burns would 
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have expressed would have been allayed or placated in exchange for the 

dismissal of the pursuit of capital sentencing.  So that’s what I would tell you.   

  MR. RESCH:  All right, I do thank you for that thoughtful answer.  And 

I’ll pass the witness at this time. 

  THE COURT:  Cross-examination. 

  MS. BLUTH:  Thank you. 

CROSS-EXAMINATION 

BY MS. BLUTH: 

 Q Mr. Sgro, how many years, would you say, it was that you represented 

the Defendant? 

 A I don’t remember exactly, a couple.  I don’t remember offhand though. 

 Q Okay.  In those couple of years, you met with him probably dozens of 

times? 

 A To be fair, Mr. Oram, when we do cases together, takes the lion’s 

share of the client meetings. 

 Q Okay.   

 A Okay.  So I did meet with him numerous times.  When we had court, I 

will always make it a point to come a little bit early, chat, see what’s going on, but 

Mr. Oram would, in terms of dividing jobs –  

 Q Sure. 

 A – went with significant regularity –  

 Q Okay.   

 A – more so than myself. 

 Q In the times that you did have conversations with him, whether it be 

inside the courtroom or outside of the courtroom, was there ever any time where 
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you felt there was misunderstandings with the Defendant?  And when I say that, I 

mean that he wasn’t able to understand what you were saying to him. 

 A Not to my knowledge.  I mean Mr. Burns and I got along relatively 

well.  It’s not to suggest that someone facing a serious consequence doesn’t 

have a level of anxiety that manifests sometimes into some healthy discussion; 

however, he was engaged as a client, so I didn’t ever perceive any significant 

misunderstanding.  They were more spirited disagreements potentially, tactics, 

strategy, etcetera.   

 Q Was there ever any indications though that he wasn’t – just was not 

understanding the things that you were saying to him? 

 A Not in my opinion. 

 Q Okay.  Now you have brought up a couple of times on direct 

examination the fact that, you know, it’s kind of a weighing of the pros and cons 

when you make decisions like this.  And one of the things that you brought up a 

couple of different times is that you and Mr. Oram evaluated how things were 

going thus far in the trial at that point and you felt like the Judge had been pretty 

fair. 

 A Correct.  Well, when we’re looking at it through the eyes of appellate 

practice, we did not consider up until the point that we made the deal that we had 

some glaring deficit that we could take advantage of at an appellate level.  So 

unbalance, the little that we had was outweighed by eliminating the risk of the 

imposition of capital punishment. 

 Q And that was going to be my next question is that at that point in the 

trial there was no issue that you had seen come up in the trial where you felt, 

hey, we’ve got this great issue that we could bring up on appeal? 
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 A Not in my opinion. 

 Q And that was one of the factors that you considered when you and the 

prosecutors have this conversation? 

 A Correct. 

 Q Now I know this seems like a silly question, and I do think it’s 

important for the record, is that you’re saying, you know, as a capital defense 

attorney or as a defense attorney that does capital litigation, the goal is to always 

get capital punishment off the table? 

 A Correct.  That’s the number one – well, for me.  I can’t speak to what 

everyone in the community does.  In my personal opinion, if I can get death off 

the table I’m going to pursue it pretty vigorously.  

 Q So you also discussed that you felt that the evidence had in – with in 

regards to certain witnesses had come out pretty well for you as well? 

 A Well, I mean pretty well is a relative term.  When you’re doing a capital 

case, you know, as well as could be expected, I would agree with you on that. 

 Q Okay. 

 A We still had some damaging evidence, but, to the extent that we 

could, we thought we were doing well given the context of what we were dealing 

with. 

 Q So, when you stated that you weighed the pros and the cons before, 

you know, speaking with your client or engaging in discussions with the 

prosecutors, could you talk to us about some of those pros and cons that go 

through your head? 

 A Sure.  The number one pro is we don’t have the death penalty 

anymore.  And that level of uncertainty of the imposition of capital punishment 
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weighs heavily, at least in my mind, as a defense attorney that does capital 

cases, so I’m willing, as a practitioner, to consult with my client, regardless of the 

consequences if I can eliminate that as a risk.  That’s number one.   

  In this case, in Mr. Burns’ case, as I told him, the difficulty was not 

only that there was a homicide; the difficulty that added that secondary level of 

high concern was that there was a child victim in the case.  The factual predicate, 

as alleged by the State, was that after a female was shot in the face over, you 

know, ostensibly a drug deal gone bad, to very generically state what the facts 

were –   

 Q  Right. 

 A – a little girl, who had been near the front door when that had 

occurred, started running away from the assailant.  She was shot in the back as 

she ran away.  She was hospitalized for some period of time.  She survived.  I 

remember Ms. Weckerly, who I’ve known for a long time, we would have 

numerous conversations when the girl was hospitalized about whether or not 

she’d recover.  She ended up recovering, but it was not – it was not quickly.   

  So, in my experience doing this almost 30 years, I have tried 

approximately 125 trials, I know in a murder case, especially a murder like this, 

where there’s a child involved, the stakes increase significantly.  And Mr. Burns 

and I had that conversation many, many times and it – without being flippant or 

callus, the homicide was bad in and of itself, right?  That wasn’t the heightened 

level of concern.  The heightened level of concern in this case was always the 

12-year-old girl that got shot in the back after she saw her mom get shot in the 

face and she’s running away from the assailant.  The factual predicate was that 

the assailant ran after her and shot at her and she was struck.   
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 Q So, in your opinion, had death still been on the table, in your opinion 

from doing so many of these cases, was there a realistic chance that the 

Defendant could have received the death penalty? 

 A In my opinion, I was very unsettled because of the fact pattern that 

involved the little girl, so, yes.  There was that – there was that real chance.  So 

no matter how much elevated that chance was because of the little girl victim, 

why take that chance at all if I can get it off the table? 

 Q Would you agree with me then that if you can get death off the table 

and you don’t feel like you have any strong appealable issues it’s a win-win for 

you if you can stipulate to a 20 to life? 

 A Well, win-win for me – I mean I’m advancing the cause for Mr. Burns, 

right?  I would have explained to Mr. Burns, it struck me that we did have a good 

opportunity in terms of the evidence probably wasn’t going to come out much 

better than what – and whatever, maybe I’m patting myself on the back here, but 

the evidence, in Mr. Oram’s and mine’s opinion, had come out reasonably well.  

We had a chance to take death off the table.  They didn’t want a plea.  They were 

going to let it roll to verdict, so that, to me, was a win-win. 

 Q Okay.  Now you stated you wouldn’t be surprised if it was your idea to 

go to the prosecutors with this idea of, hey, if he is – Mr. Burns is convicted of 

First Degree Murder what about taking death off of table and stipulating to life 

without.  You thought that that – you wouldn’t be surprised if that was your idea? 

 A Correct. 

 Q Before you go and speak to prosecutors about that, do you speak with 

your client beforehand?         

 A It depends because it’s an organic sort of thing.  Do I go to Mr. Burns 
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or any client first and see what they’re willing to do, or do I see if it’s even an 

option?  In other words, while we’re in trial, I don’t want to change the optics that 

all we’re doing is fighting for the cause, right, and I don’t want to lessen 

confidence in Mr. Burns by creating this impression that now I think we need to 

abandon ship and try and make a deal, so that stylistically would probably not be 

something that I would do.  Likely, I would see if there was still any room during 

the trial to get death off the table.  Once I had secured that possibility, likely then 

I go to Mr. Burns and say, hey, what do you think of this? 

 Q Did you have the opportunity – you and/or Mr. Oram – to sit down with 

Mr. Burns and discuss the pros and cons that you have discussed with us here 

today? 

 A Yes.  I recall that this deal took some time to develop.  Part of the 

development of the deal was Judge Thompson allowing Mr. Oram and I to visit 

with Mr. Burns in the holding cell outside the courtroom to go over different 

things, the ups – the pros and cons, as you put it, of the deal. 

 Q Did the Defendant have the opportunity to ask you questions? 

 A Yes. 

 Q Did he ask you questions? 

 A Yes. 

 Q And did you answer those to the best of your ability? 

 A As far as I can recall, yes. 

 Q Ultimately, the decision was made by the Defendant to enter into that 

negotiation with the State? 

 A Correct. 

 Q And, like counsel was stating that there was a caveat in regards to, 
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you know, the State needed to – he wasn’t – the Defendant wasn’t waiving any 

appeal in regards to anything that the prosecutor did in closing arguments if there 

was prosecutorial misconduct and such? 

 A That’s what I had put on the record. 

 Q But that was the only caveat? 

 A To my recollection.  To my –  

 Q But that’s the only caveat on the – in the transcript that you read? 

 A Correct. 

 Q And in – you did not sign the document in front of you, correct?  That 

was Mr. Oram. 

 A Correct. 

 Q Okay.  At any point in time did the Defendant ever express to you, 

hey, I’m not okay with this; I want to back out of this? 

 A We’re talking at post entry of the deal? 

 Q Correct. 

 A Not that I recall. 

 Q Okay.  Is this – are these motions or are these petitions the first time 

you have been made aware that the Defendant was no longer okay with the 

stipulation? 

  MR. RESCH:  You know, I’m going to object.  That does not 

accurately state the claim that’s been presented to the Court. 

  THE COURT:  Right.  Maybe you could rephrase the question.   

BY MS. BLUTH: 

 Q After the Defendant was sentenced and had, you know, gone to 

prison, before filing any documents, had you ever heard from him personally that 
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he was no longer okay with the stipulation he had entered into? 

  MR. RESCH:  The same objection, that’s not the claim that’s before 

the Court.   

  THE COURT:  Right.  The claim that’s before the Court is whether he 

was deprived his right to appeal any of the appellate rights that survived the 

stipulation, correct? 

  MR. RESCH:  Yeah.  I mean –  

  THE COURT:  That’s my understanding that that’s the only claim that 

Judge Johnson allowed to survive. 

  MS. BLUTH:  Okay.   

  MR. RESCH:  Thank you. 

BY MS. BLUTH:  

 Q And at any point in time in the courtroom – let me back up.  I had 

asked you previously, in any of your conversations with the Defendant, whether it 

be in court or out of court, if he ever seemed to not be understanding what was 

going on, and you stated, no, not to your recollection? 

 A No. 

 Q So my same question in regards to the conversations on the day of, 

when the stipulation is made into, at any point in time did you have any concerns 

whether or not he was fully understanding the information? 

 A No. 

  MS. BLUTH:  Okay, nothing further.  Thank you. 

  THE COURT:  Any redirect? 

  MR. RESCH:  No, thank you. 

  THE COURT:  Okay.  Thank you very much for being here today. 
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  THE WITNESS:  Good to see you, Your Honor.       

  THE COURT:  Nice to see you.  Thank you for being here.   

  THE WITNESS:  Sure. 

  THE COURT:  Can I excuse Mr. Sgro from his subpoena? 

  MR. RESCH:  He may be excused. 

  THE COURT:  Okay. 

  THE WITNESS:  The exhibits, Your Honor? 

  THE COURT:  Sure.  Thank you. 

  THE WITNESS:  Thank you. 

  THE COURT:  Thank you very much. 

  And are you going to call Mr. Oram? 

  MR. RESCH:  Yes.     

  THE COURT:  You can call your next witness. 

  MR. RESCH:  We’ll call Christopher Oram. 

CHRISTOPHER ORAM, 

[having been called as a witness, being first duly sworn, testified as follows:] 

  THE CLERK:  Thank you.  Please be seated.  For the record, could 

you please state and spell your name? 

  THE WITNESS:  My name is Christopher Oram.  My last name is 

spelled O-r-a-m, m as in Mary. 

  THE CLERK:  Thank you. 

  THE COURT:  Oh, go ahead. 

  MR. RESCH:  Okay, thank you.  Sorry. 

  THE COURT:  Thank you. 

/// 
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DIRECT EXAMINATION 

BY MR. RESCH: 

 Q Good morning.  How are you employed? 

 A I’m an attorney in the State of Nevada. 

 Q How long have you been licensed in the State of Nevada? 

 A Since 1991. 

 Q Do you have any idea, as you sit here today, how many First Degree 

Murder trials you’ve been involved in? 

 A Approximately 40. 

 Q Okay.  Do you recall representing David Burns in connection with this 

case? 

 A Yes. 

 Q And we’re just going to skip ahead to his trial in 2015.  Do you recall 

that? 

 A I do. 

 Q That’s something you did with Mr. Sgro? 

 A It was. 

 Q All right.  At the time the trial started, do you recall that it was a death 

penalty case? 

 A Yes, it was. 

 Q During the trial, did the opportunity arise to remove the death penalty 

as a sentencing option? 

 A Yes, sir. 

 Q Do you know how that came about? 

 A Yes.  The intricate details I may be inaccurate on, but sort of there 
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was a conversation.  I believe it came from Mr. DiGiacomo or Ms. Weckerly 

regarding would we agree to life without parole in the event that he was 

convicted of First Degree Murder and a waiver of appellate rights. 

 Q Okay.  And prior to that agreement being formalized, would you have 

had occasion to discuss it with Mr. Burns? 

 A Yes. 

  MR. RESCH:  Do we need to recanvass him or he’s already – I mean 

I’d be comfortable he’s already waived his right to –  

  THE COURT:  I believe he’s waived. 

  MR. RESCH:  Okay. 

  THE COURT:  I’m comfortable with the waiver. 

BY MR. RESCH:  

 Q  Okay.  Do you recall where it was that you would’ve discussed this 

potential agreement with Mr. Burns? 

 A I’m not positive, but I recall that at least one of the discussions took 

place during trial in the back holding cell.  I remember distinctly talking to him at 

length back in a holding cell about it.  However, it could’ve taken place at the jail, 

but during trial usually, I’m communicating with my clients in that holding cell or 

prior to the trial beginning. 

 Q Okay.  Do you have any recollection as to what you would’ve 

explained to him in terms of what he was gaining and what he was giving up? 

 A Yes. 

 Q Can you tell us what that was? 

 A Well, to me, it would be exactly what was in the stipulation.  I would be 

telling Mr. Burns at the time that, in the event that you are convicted, the State 
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will drop the death penalty.  They will no longer seek the death penalty.  You 

would receive life without parole, which means exactly that.  Life without parole 

means life without parole.  You’ll spend the rest of your life in prison.  You would 

not have any appellate issues, and then I would’ve explained to him, and if you 

win you go home. 

 Q Okay.  So, in terms of – and, again, let’s focus before any formal 

agreement is reached.  When you’re explaining the deal to Mr. Burns, is there 

any explanation that all appellate rights will be waived, or would you have 

explained that some would survive the waiver? 

 A The only thing that I could independently remember talking to him 

about would be Writs of Habeas Corpus; that that would still be available to him. 

  MR. RESCH:  All right, do we have our exhibit? 

  THE CLERK:  We do. 

  MR. RESCH:  May I approach? 

  THE COURT:  You may. 

BY MR. RESCH:  

 Q All right, so I’ve handed you our Exhibit A.  Do you recognize that as 

the written stipulation regarding the waiver of appellate rights concerning Mr. 

Burns? 

 A Yes, I do, and I had reviewed that before my testimony today. 

 Q All right.  And referencing page 2, is that, in fact, your signature where 

it says Christopher Oram? 

 A Yes.  It’s my signature for both myself and I’ve signed for Mr. Sgro. 

 Q All right, I’m directing you to the paragraph that starts with the larger 

letters, further.  Do you see where it says, the Defendant agrees to “waive all 
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appellate rights stemming from the guilt phase of the trial”? 

 A Correct. 

 Q Can you tell us, what was your understanding of what that language 

meant in terms of what, if any, appellate rights Mr. Burns was giving up? 

 A Well, that what’s said there is a little different than what was said by 

Mr. Sgro at the entry of the plea that I’ve also reviewed.  And so my 

understanding of the totality of the circumstances, if that’s what you’re asking me, 

was that he was giving up all appellate rights as in regards to what had taken 

place in the trial.  Mr. Sgro just made it clear on the record that if there was any 

misconduct after this agreement he could raise that as well. 

 Q Okay.  And now you had stepped out when Mr. Sgro testified, but 

that’s your understanding of what he represented to the Court at the time the 

agreement was presented to the Court? 

 A Well, that’s – I had reviewed what you had sent me. 

 Q Oh, okay. 

 A And that was coming from the February 9, 2015, Day 12 of trial. 

 Q Okay.  So you reviewed that transcript and that was what was said to 

the Court? 

 A Yes.  I don’t have an independent memory of it at all.  It was what you 

sent me, and then I reviewed it in preparation for my testimony. 

 Q Okay.  And, as you sit here, how about independently for yourself, do 

you have any recollection that the waiver was intended to waive any potential 

misconduct during the closing argument? 

 A What I would say is, when this document was prepared and we signed 

it, I think Mr. Sgro anticipated, and I think it was a good anticipation, that we 
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shouldn’t be waiving something and then permit the State to – let’s say they 

made a statement like, how come the Defendant didn’t testify?  To me, it would 

be blatant and I would think, oh, boy, we’ve waived that.  And so Mr. Sgro 

seemed to make it clear from the record that that type of argument would be 

something he could appeal. 

 Q And, of course, at the time you entered the agreement, the closing 

had not yet occurred, correct?  

 A Correct. 

 Q Okay.  And going back to Mr. Burns, do you have any recollection of 

explaining these nuances to him any time prior to or around the time the 

agreement was formalized? 

 A Yes.  I remember trying to explain, and I thought he understood, back 

for sure in the holding cell. 

 Q Now maybe taking a look at the flipside, did Mr. Burns ever express to 

you around the time the agreement was being entered that he did not want to 

challenge his sentence in the event he was convicted? 

 A He never expressed that. 

 Q And with respect to the agreement to waive the appellate rights, was it 

your understanding that that would’ve had any effect on issues that would arise 

at the time of sentencing? 

 A No.  I think I would have thought that any misconduct – just like Mr. 

Sgro had said, any kind of misconduct would be available to him for a direct 

appeal. 

 Q Well, let’s turn to the sentencing for a moment.  Was that a 

proceeding that you personally attended? 
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 A It was. 

 Q Prior to the sentencing, did you have occasion to present the Court 

with a sentencing memorandum? 

 A Mr. Sgro did. 

 Q Okay.  Is that something you are familiar with though? 

 A I have reviewed it in preparation for my testimony today. 

 Q Okay.  And to your recollection, did that memorandum identify any 

errors in the Pre-Sentence Report? 

 A It did, two. 

  MS. BLUTH:  Judge, I’m just going to object.  Is this within the scope 

that – I wasn’t –  

  THE COURT:  I don’t believe it is. 

  MS. BLUTH:  I wasn’t there.  And so I did have the opportunity to 

speak with Ms. Weckerly and Mr. DiGiacomo and this was not my understanding 

that this would be within the perimeters of this hearing. 

  THE COURT:  Right.  I mean the Judge clearly said, no ineffective 

assistance of –  

  MR. RESCH:  Okay. 

  THE COURT:  – counsel issues would come up; that the only issue 

that an evidentiary hearing was granted is whether he told his attorney to file a 

direct appeal regarding any appellate rights that survived the stipulation. 

  MR. RESCH:  All right, I would just humbly suggest that the existence 

of potential sentencing errors which could’ve been raised on direct appeal is itself 

indicative of whether or not Mr. Burns would’ve wanted to appeal. 

  THE COURT:  Okay.  I believe that the hearing has been limited to 
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what I’ve just indicated.   

BY MR. RESCH:   

 Q All right, let me ask you this.   

 A Yes, sir. 

 Q After the sentencing, did you have occasion to go visit Mr. Burns one 

final time? 

 A I did. 

 Q And what was the purpose of doing that? 

 A Just client is being convicted and sentenced to life without parole, 

that’s difficult for a human being.  As a lawyer, I think it’s incumbent upon us to 

go and check on our clients.  I would have also undoubtedly gone through the 

Pre-Sentence Report with him.  But I remember this particular discussion with 

Mr. Burns because just – it just – I remember a sense of sadness.  It distinctly 

stands out to me.  I remember a sense of sadness from Mr. Burns and I 

remember that discussion. 

 Q Is there any discussion during that final meeting about further ways 

Mr. Burns could attack his conviction or sentence? 

 A Yes.  I talked to Mr. Burns about that and I don’t think that was the 

only time I talked to Mr. Burns.  I think he called from the penitentiary at least 

once and asked me about issues, as I recall, but, yes, I would’ve discussed with 

him his options. 

 Q Okay.  And did he specifically ask you at that time about filing an 

appeal? 

 A No, he did not.  However, as I rack my brain, the way I explain 

somebody’s appellate rights – I draw it so often for almost every single client – I 
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do it as though – I always explain it in terms of sports.  You have four quarters in 

a basketball game.  You have four rounds of boxing.  The first one is a trial; the 

second one is direct appeal, third is post-conviction and fourth is appeal from 

post-conviction.  You have to do those to exhaust your state remedies.  I explain 

that to him.  And so I remember going through that with him before the trial 

because I would do that with any capital defendant, and I remember going 

through it again and talking to him extensively about post-conviction relief. 

 Q Okay.  And was that something he was interested in pursuing? 

 A He seemed to, yes.  He said that he would like to, you know, try to 

fight his case further, and I said, well, that would be the proper avenue would – to 

be to accuse Mr. Sgro and I and that would be available to him. 

  MR. RESCH:  All right, I’ll pass the witness at this time.  Thank you.         

  THE COURT:  Cross. 

  MS. BLUTH:  Thank you. 

CROSS-EXAMINATION 

BY MS. BLUTH: 

 Q Mr. Oram, how long was the period with which you represented the 

Defendant? 

 A Years. 

 Q Years? 

 A I don’t recall the exact amount of time, but it was years. 

 Q Would you say you spoke with him either on the phone or in person 

dozens of times? 

 A In person many times and, usually, when I talk to my clients in a 

capital case pretrial, I’ll spend a lot of times an hour or hours with them on each 
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visit. 

 Q Okay.   When you would sit down with him, did you – was he able to 

engage in conversations with you? 

 A Yes. 

 Q Did you always feel like he understood you and you understood him? 

 A He was actually a very, very nice client to deal with.  He was very 

cordial, very courteous and we understood each other.  There was no difficulty 

whatsoever. 

 Q When this – when you‘re in the middle of the trial and, you know, 

discussions start happening in regards to a stipulation to potentially take death 

off the table, in your head are you weighing the pros and cons in regards to 

entering into that type of a negotiation? 

 A Yes, and that’s a good point because what I do – my practice when I 

am in trial is I have this black book.  I carry it with me everywhere.  It’s my 

calendar.  And in the back of it, as I’m going along in a trial, if I see an issue for 

appeal I write it.  I always put, like there would be a section called Burns Appeal, 

and then when I see something happening I write it down.  So, during the trial or 

when I’m doing the appeal later on if there is an appeal, I would then be able to 

go back and see what my mind was at that time, and I usually put the date that it 

happened and like in the afternoon session, so I can identify issues.   

  When this came up, this stipulation, I’m looking at those issues to 

decide, do I think that I can win on appeal?  And so at that point, Tony and I – I 

remember talking with him.  I’m like, Tony, we don’t have anything.  There’s 

nothing that jumped out at me at the trial that I thought this is a good issue, and I 

would have told Mr. Burns, I didn’t feel there were strong issues on –  
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 Q So when you look –  

 A – during the trial. 

 Q When you look at it from that perspective, do you consider it 

somewhat of, you know, like a win-win position?  Well, and when I – I don’t want 

to use the term win-win, I mean, because that just seems so playful, but what I 

mean is there are many advantages to you because if you get death to be taken 

off the table you don’t have any real issues to appeal anyways and so there 

doesn’t seem to be a con. 

 A This, to me, was very good for us.  In other words, I looked at this 

decision as this is wonderful for Mr. Burns because, in my mind, the death 

penalty is off the table.  That type of stress upon capital litigators, I think, is quite 

extensive.  Most people don’t realize that it is so stressful to us, and so when that 

goes away – and then I liked the jury.  Mr. Burns had a good jury and I thought 

maybe, maybe we could win, and then it’s a – in my mind, sort of a freebie.  If we 

lose the State of Nevada cannot execute him, and so, to me, it looked very, very 

advantageous.   

 Q So you thought potentially that things were going so well that 

potentially you could’ve maybe even won the trial? 

 A That jury was out for a couple of days.   

 Q So either, hey, they find him not guilty and it doesn’t matter anyways 

or they find him guilty and life – or excuse me – and death is off the table 

anyways? 

 A Yes, and I’m considering what the State – what two very experienced 

prosecutors are going to argue about and what I was fearful about in the penalty 

phase. 
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 Q And I would – that was my question is:  did you consider the evidence, 

you know, of a child victim and certain things that could be presented in the 

penalty phase, where you thought, hey, there is a big risk here that this client 

could actually get the death penalty from a jury? 

 A Yeah.  I have quite a bit of – I had quite a bit of thought about that and 

I remember a specific discussion I had with Mr. Burns about that.  Yes.  

Everything you’re saying is accurate.  I was fearful.  Let me start by saying, first 

of all, I thought we had a good jury.  I thought if I could spare his life, we have a 

good jury, we have a jury that could possibly do that; however, a child has been 

chased down a hallway and with a very large caliber gun, I think it was a .45, 

fallen to the ground and been shot through the stomach at point-blank range.   

  I was concerned that jurors could be very agitated by that particular 

portion of this case and it could result in a bad sentence and that was weighing 

on me very heavily.  I remember the discussion after trial, telling Mr. Burns that 

and I remember Mr. Burns saying, I wouldn’t have got death, Chris.  And I 

remember thinking, would he have because I remember him saying that I don’t 

think I would’ve got death, Chris and – but at the time it’s such a heavy weight 

upon us.  To be able to take it off the table –  

 Q Right. 

 A – was a great advantage, in my opinion. 

 Q When these discussions start coming up about this stipulation, you 

stated you had the opportunity to go into the back holding cell with Mr. Sgro and 

Mr. Burns.  Did you discuss these pros and cons that you have, you know, been 

going through with me right now?  Did you discuss those with Mr. Burns? 

 A Extensively. 
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 Q Did you also discuss the fact about, you know, whether or not there 

were appealable issues and the strength of those? 

 A Yes.  And I can’t swear to it, but I would have thought that I would’ve 

copied that page where I write the appellate issues for Mr. Burns; although, I 

can’t swear to it.  I don’t have an independent memory, but sometimes my clients 

will say, could I have that, and usually, I will give it to them so that they could see 

that I’m at least doing my job. 

 Q At any point in time when you’re –  

  THE COURT:  You would give them your little journal that you were 

keeping? 

  THE WITNESS:  No, just the – just their page. 

  THE COURT:  Oh, okay. 

  THE WITNESS:  So the page where – see, on – if I have a page 

where it’s listed, Your Honor, the different issues, sometimes clients will say, 

could I have that, and I would, okay, fine. 

  THE COURT:  Okay. 

  THE WITNESS:  Yeah.  It’s your issues for your appeal, so.  And then 

at some later point, I could either say, well, now I’ve winnowed this issue out 

because I just write it down at the time, but I don’t think it’s strong or I’ve added 

issues, that type of thing.        

  THE COURT:  Okay, thank you. 

BY MS. BLUTH:   

 Q At any point in time when you were back there engaging these 

conversations, did you feel or become concerned that the Defendant wasn’t 

understanding what was going on? 
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 A No.  He understood. 

 Q Okay.  And, ultimately, did he come to the decision – after weighing all 

of the pros and cons and discussing about the potential appealable issues, he 

chose to go forward with the stipulation that was entered into? 

 A Correct. 

 Q Now I want to ask a couple more questions in regards to you 

explained that afterwards you did have a conversation with him and you talked 

about the – you used sports analogies. 

 A Yes. 

 Q Is that right? 

 A Yes. 

 Q And so you do the four quarters.   

 A Yes. 

 Q Could you explain that to me again? 

 A I could.  You know I write it so often, so I do it as circles and the way 

I’m – I can explain it to you this way.  If you were a defendant I’d say, okay, in 

order to exhaust your state remedies, like the first quarter or the first round of 

boxing, there’s a circle and that’s a trial in District Court.  If you win you’ve 

essentially had a knockout and you never go to step two.  If you lose you go to 

direct appeal, which used to be in the Nevada Supreme Court and it’s – you 

know I talk about the constitutionality of it and you have the right to an attorney 

and you can bring up issues from the trial.   

  That’s step number two.  If you win you go back to trial.  If you lose 

you can within a one-year period file a post-conviction relief and I draw it as 

though – it goes, one, two and then back up to the District Court, where you 
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allege that I have committed errors or there’s something new in the case but not 

regurgitating what happens on direct appeal.  And then if you lose that you go to 

step number four.  You appeal that within the proper time period.  If you lose that 

you can then go and file a federal writ. 

 Q Okay.  And so that conversation that you did with him, I want to make 

sure that I understood that.  Was that over the phone, did you say, or you had 

already had that previously? 

 A I would do that – I would do that with every capital client well before 

trial, so –  

 Q Okay.  And so you did that with Mr. Burns well before trial? 

 A Well before trial. 

 Q And then but you also said that he had called you afterwards, right, 

from the penitentiary and you re-explained that to him? 

 A He – I believe he called me and asked me questions about post-

conviction relief, as opposed to those four standards –   

 Q Sure. 

 A – something about post-conviction relief. 

  MS. BLUTH:  Okay.  Thank you so much.  I have nothing further. 

  THE COURT:  Any redirect? 

  MR. RESCH:  Nothing further.  Thank you. 

  THE COURT:  Thank you very much –  

  THE WITNESS:  Thank you, Your Honor. 

  THE COURT:  – for being here today, Mr. Oram. 

  THE WITNESS:  Thank you. 

  THE COURT:  Can he be excused from his subpoena? 
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  MR. RESCH:  He can.  Thank you.   

  THE WITNESS:  Thank you. 

  THE COURT:  Okay, thank you.  Thank you very much for being here.   

  Go ahead. 

  MR. RESCH:  We do have David Burns.  He wants to testify. 

  THE COURT:  Okay. 

  MR. RESCH:  And I’m going to call him at this time.  Should he sit 

here or –  

  THE COURT:  And he can stay there.  It’s – I’m okay if he wants to 

stay there.  I just want you to stand and raise your right hand so you can be 

sworn. 

DAVID BURNS, 

[having been called as a witness, being first duly sworn, testified as follows:] 

  THE CLERK:  Thank you.  Please be seated and can you please state 

and spell your name for the record? 

  THE WITNESS:  David Burns, B-u-r-n-s. 

  THE CLERK:  Thank you. 

  THE COURT:  Thank you. 

  MR. RESCH:  So may I be seated, kind of stay out of the way? 

  THE COURT:  Oh, if you want to sit down that’s okay. 

  MR. RESCH:  Okay.  Sorry, yeah. 

  THE COURT:  Yeah.  No.  No, I appreciate you asking. 

  MR. RESCH:  Sure, all right. 

/// 

/// 
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DIRECT EXAMINATION 

BY MR. RESCH: 

 Q Okay.  Mr. Burns, do you remember being on trial in this case? 

 A Yes, sir. 

 Q Okay.  You’ve got to say yes or no and do it in this microphone, all 

right? 

 A Yes, sir. 

 Q Okay.  Do you recall that you were facing the death penalty when the 

trial started? 

 A Yes, sir. 

 Q Did you recognize your attorneys here today, Mr. Sgro and Mr. Oram? 

 A Yes, I did. 

 Q All right, now think back to before the trial started.  Did you ever have 

any discussions with them about the death penalty? 

 A Yes, I had. 

 Q Was it something that concerned you? 

 A Yes. 

 Q Did you express those concerns to those attorneys? 

 A Yes. 

 Q Do you remember during the trial that some discussion came up about 

a potential agreement to get rid of the death penalty? 

 A Yes, sir. 

 Q How was that first presented to you? 

 A I walked in court.  I think it was like the 12th day of trial and they came 

at me with it, and then they took me to the back room, which is located like by the 
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elevator, and they, basically, what they said, gave me pros and cons, I guess, of 

what’s good about the deal and what’s bad about it.   

 Q And what was your understanding of what you were giving up if you 

took the deal? 

 A My appeal.  I guess, it was my appeal and I think he said something 

about an automatic life if I was to lose, but he was saying trial was going so good 

and we have a good jury and how that may not be a factor because I can still 

also win.   

 Q Okay.  And specific to the issue of an appeal, how did they explain 

what you were giving up with regard to an appeal? 

 A Well, just he said the appeal rights and I ask him, so that will be it, and 

he was like, no, you’ll still have habeas corpus.  And at the time I really didn’t 

understand what a habeas corpus was. 

 Q Okay.  I don’t want to put words in your mouth, okay, but was it 

confusing to any degree in terms of what you were giving up? 

 A Well, it kind of was because, I mean – I mean every day trial – in the 

trial, they would say how trial was going good and how it looked good.  It looked 

good and I came in this day and they came at with this deal, so I was kind of 

caught off guard.  I really didn’t really understand, but I know that’s my counsel, 

so I figured they would have my best interest at hand, so I just followed what they 

said, basically. 

 Q  Did you express to them at any point when discussing the agreement 

that you still wanted to appeal if it were possible to do so? 

 A Then that’s when they – I guess so.  That’s when they got to bringing 

up habeas corpus.  I mean I know there’s a difference now, but then I didn’t really 
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understand the difference between appeal and habeas corpus. 

 Q Okay.  And just to be clear for the record, you did want to get rid of the 

death penalty at the time? 

 A I did. 

 Q Okay.  Now let’s jump ahead.  Do you remember Mr. Oram coming to 

see you after you were sentenced? 

 A Yes, sir. 

 Q What was the purpose of that visit? 

 A Well, he told me about the habeas corpus then before, so I had called 

him, because he said I can call him if I needed help with it, or he told me he 

would show me how to do it because I, honestly, didn’t know what it was.  So I 

called him to get him to – I didn’t know if he was supposed to do it for me or take 

me through the steps of it.  And he came down and seen me and we talked about 

it.   

 Q Did you ask him anything specific about filing a notice of appeal? 

 A Yeah, I did.  I said, so what about the issues that you had printed out, 

the little – his little appeal facts sheet, I guess, he keeps in –  

 Q Okay. 

 A – this little black binder.   

 Q Well, now, all right, you were sitting here when he testified about the 

appeal sheet? 

 A Uh-huh. 

 Q Say yes or no. 

 A Yes, sir. 

 Q Okay.  Is that something – you’re telling us you did, in fact, receive 
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something like that? 

 A Yes, I did. 

 Q Okay.  And so what did your discussion with him about that entail? 

 A Well, I was confused.  I was like, so what about these issues?  Are 

they – I don’t have these issues?  And he was writing down how the strengths 

and the weaks of it – of the issues and how I had better issues with habeas 

corpus and how, basically, if you filed an appeal it would be futile or some type of 

word he used. 

 Q Okay.   Was it your desire during that last meeting with Mr. Oram you 

– did you still want to challenge your conviction in any way that you could? 

 A Most definitely. 

  MR. RESCH:  All right, I’ll pass the witness at this time. 

  THE COURT:  Cross. 

  MS. BLUTH:  Thank you, Judge. 

CROSS-EXAMINATION 

BY MS. BLUTH: 

 Q So, Mr. Burns, your attorney was asking you some questions about 

the death penalty and you stated that you had some concerns.  Can you talk to 

me though about what were your specific concerns? 

 A Well, I didn’t quite understand it because, like I said, he – they made it 

seem like everything was going good, this good jury we have and all these 

points.  I, basically, [indiscernible] quote-unquote what he said that we’re getting.  

I thought the trial was going good, so when I came in that morning I didn’t 

understand where it was coming from.  Like, it’s a deal to waive the death 

penalty. 
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 Q So, sorry.  I think maybe I misunderstood you.  I thought you were 

saying like before trial even starts –  

 A Uh-huh. 

 Q – do you have concerns about the death penalty?  That’s how I 

interpreted your first question and answer. 

 A Well, I mean, of course.  I’m fighting the death penalty, but the only 

thing he kept coming to say was, like take this – you can take this deal for life 

without.  I’m like, no; I wouldn’t take no deal for life without. 

 Q Okay.  And then you heard Mr. Oram talk to you about the four, I don’t 

know –  

 A Quarters. 

 Q There was like a boxing round – there were like four boxing rounds or 

four quarters.  Do you remember that discussion? 

 A I do. 

 Q Okay.  And how many times did you guys have that conversation, 

would you say? 

 A That particular conversation about the boxing rounds, I think once. 

 Q Okay.  And was that – when was that? 

 A I think that was after trial. 

 Q Okay. 

 A I thought it was. 

 Q So before your trial had you never spoken with your attorneys about 

the different phases of – like Mr. Oram was just testifying to, you know that 

there’s a trial and then after trial there’s a direct appeal?  Did you – had you ever 

been explained that before? 
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 A No, because it was so much focus on the actual trial.  It was a lot of 

stuff we had to go over just on that, so I never really kind of ventured off into what 

else –  

 Q Do you think it’s –  

 A – like habeas or –  

 Q Do you think it’s possible that those conversations were had with you 

and you don’t remember just because you guys were talking about legal stuff so 

much? 

 A It’s my life.  I think I would remember. 

 Q You think you would remember? 

 A I think I would. 

 Q Okay.  So when your attorneys went back with you on this day  

before –  

 A Day 12, I think. 

 Q Yeah – what were the pros and cons that were discussed with you? 

 A You won’t be facing the death penalty.  You won’t, more than likely, be 

on death row, which is a possibility because it is a death penalty case.  I asked 

about I think it was the mitigating factors or whatever, because, I guess, I had 

good mitigating issues for which I thought I wouldn’t have received the death 

penalty anyways.  And they were just kind of like clearing some of that up with 

me. 

 Q And did you talk about those, like did they talk to you about the pros? 

 A Yes. 

 Q And then did you articulate your questions, like you just did, well, what 

about my mitigators; what do you guys think about those? 
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 A Yes, ma’am. 

 Q And did they engage in conversations with answering those questions 

for you? 

 A Yes, ma’am. 

 Q All right.  And then you said that it took you off guard because you felt 

like every day you were coming in up to Day 12 and they were saying like, we’ve 

got a good jury, I think this is going pretty well? 

 A Yes, ma’am. 

 Q But then it caught you off guard when they come in and they say, hey, 

they were talking with them.  They, being the State, are considering taking death 

off the table.  You’re saying that that caught you off guard? 

 A Yes, ma’am. 

 Q But you do remember having conversations in regards to a direct 

appeal and this habeas petition? 

 A Yes.  That happened in that back room. 

 Q All right. 

 A That’s the first time I actually heard of habeas, the habeas corpus. 

 Q And so in that conversation they explain to you that you’re not giving 

up everything; there’s the thing called a habeas petition and you could engage in 

that avenue?   

 A Yes. 

 Q They explained that to you? 

 A Yes, not in depth but, basically, by name. 

 Q But, in regards to the direct appeal, that is what you would be giving 

up? 
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 A Yes.  I remember that and I remember them saying – I guess, when 

we were back there he started talking to him about not particular parts.  They 

were going back and forth about, I guess, closing argument or misconduct things.  

I really didn’t understand. 

 Q So you were there when Mr. Sgro and Mr. Oram engaged in the 

conversation like, we better make sure closing arguments – we’re not giving up 

our appeal on that.  You were present during that conversation? 

 A Yes, ma’am. 

 Q Okay.  So were you able to engage in conversation with them and ask 

them questions? 

 A I was. 

 Q And did they answer your questions when you asked them? 

 A I was. 

 Q Okay. 

 A They were. 

 Q They did answer your questions? 

 A They did. 

 Q All right.  And so when you walk out of there all of your questions have 

been answered at that point? 

 A I mean all I would know – I was still kind of – I really didn’t understand 

it. 

 Q Okay.  But if you’re saying they answered all of your questions, then 

how are they going to know if you have more questions? 

 A Well, I guess, yes.  They answered all the questions I had then. 

 Q Okay.  And so you go in and then you are canvassed by the Judge, 
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meaning the Judge asks you questions.  And had you had the opportunity to read 

what’s in this document? 

 A Yes, ma’am.  The one I signed on that date? 

 Q Yes. 

 A Yes, ma’am. 

 Q And then but also did you – were you able to see the transcript?  I 

didn’t know if you had the opportunity to read the transcript, where the Judge 

asks you a lot of questions like, do you understand what’s going on today.  Have 

you had the opportunity to – do you remember those? 

 A Yes, ma’am. 

 Q And you answered all of those questions in the affirmative; that you 

had the opportunity to speak to your attorneys and that you understood what was 

going on? 

 A Yes, ma’am. 

 Q And you answered all of those in the affirmative? 

 A Yes, ma’am. 

 Q And at no point during then did you say I – that you had any 

questions? 

 A I think I did and they just kept going over it.  I think I did ask.  He 

asked that, and I said, yes. 

 Q Okay. 

 A But –  

 Q Let me get to –  

  THE COURT:  Well, what question?  Are you contending you had 

questions –  
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  THE DEFENDANT:  Yes. 

  THE COURT:  – but they didn’t answer them? 

  THE DEFENDANT:  No.  Like I said, it wasn’t completely to my 

understanding.  I really didn’t understand it.  Even after we spoke, I still – it just 

caught me off guard, like I said. 

BY MS. BLUTH: 

 Q So what question did you have then? 

 A Well, I figured it out later when he stood up and he said, we’re not 

waiving any misconduct, future misconduct or something like that he was saying. 

 Q Oh, I see what you mean.  So your question was about that limited 

part that, hey, the State can’t just get up there and say whatever they want? 

 A Yeah, like the little conversation they had in the back. 

 Q Okay. 

 A So I really didn’t understand it. 

 Q So then, once they said it on the record, hey, we’re just not going to 

let the State get up there and say whatever they want, if they do something bad 

or there’s prosecutorial misconduct, we’re still going to be able to do that.  And so 

that answered your question? 

 A Pretty much. 

 Q Okay.  In regard – but your questions were in regards to what the 

State was or wasn’t allowed to do in closing arguments? 

 A Pretty much, yes. 

  MS. BLUTH:  Okay.  All right, nothing further, Your Honor.  Thank you. 

  THE COURT:  Any redirect? 

  MR. RESCH:  No, thank you. 
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  THE COURT:  Okay.  Any other witnesses? 

  MR. RESCH:  That’s it.  I guess we’ll rest.  Thank you. 

  THE COURT:  Okay.  All right, does the State have any – I’m just 

asking.  I’m assuming you don’t have any witnesses. 

  MS. BLUTH:  I don’t. 

  THE COURT:  Okay.  I’ll listen to your closing argument. 

  MR. RESCH:  Okay, thank you.  And I’ll try to keep it brief. 

CLOSING ARGUMENT 

BY MR. RESCH: 

  So much of the State’s questions focus on the offensiveness of the 

crime or the wisdom of waiving the death penalty.  We’re not challenging those 

things and we’re not trying to get out of the agreement.  We’re just asking that 

the agreement be enforced.  And so then the question is:  well, what was the 

agreement?  And so that’s the issue that’s before the Court, I believe.  It’s two 

capable lawyers, Mr. Sgro and Mr. Oram.     

  THE COURT:  Okay.  And I’m just kind of wondering why you didn’t 

ask either of those lawyers whether Mr. Burns requested they file a direct appeal 

pursuant to any appellate rights that he had carved out. 

  MR. RESCH:  I thought that we did and they, you know, flirted with the 

issue of, well, we approached it and we explained it to him and told him about 

post-conviction, but you’re right there was – a great, clear answer that has a 

wonderful mouthfeel was kind of missing and I understand that.  Mr. Burns 

certainly has, to the best that he can, tried to explain that he wanted to fight his 

conviction, as much as he could.   

  And so the question of, if you have two lawyers that have 60 years of 
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combined experience and they enter into this stipulation and it says, Defendant 

agrees to waive all appellate rights stemming from the guilt phase, they could’ve 

just put a period after all appellate rights and been done with it if that’s what was 

intended here.  I would suggest that it was not.  The use of the language from the 

guilt phase leads to the question:  well, what are you reserving?  And Mr. Oram – 

or Mr. Sgro explained it to the Court.  We’re reserving the right to challenge 

things that happened after the agreement, misconduct during the closing 

argument, for example.  I would simply suggest that the sentencing, just a sort of 

black letter law issue, was obviously not part of the guilt phase of the trial.  So, to 

the extent the guilt phase language in the stipulation means anything, it means 

the trial up to that point in time.   

  And so, sure, we’re happy to have the agreement.  Mr. Burns is, you 

know, satisfied with getting rid of the death penalty.  That’s great, but he didn’t 

give up all his appellate rights.  He gave up some of his appellate rights and the 

question is:  do you either ask to appeal or were there issues that a reasonable 

defendant would’ve wanted to appeal?  Well, there’s both.  You know the 

supplement that we did, starting on page 13, identifies seven areas of 

misconduct during the closing argument and some were objected to by trial 

counsel.   

  So I think that in terms of would Mr. Oram and Mr. Sgro know that Mr. 

Burns wanted to appeal?  Well, they should because they objected to misconduct 

during the closing argument, at least in some instances.  And then with respect to 

the sentencing, you know I would still reference the sentencing memo.  It sets out 

errors that Mr. Oram believed had occurred in the PSI, totally suitable to be 

addressed at the time of sentencing, so – or on appeal.  And those were two 
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areas where Mr. Burns reserved the right to appeal.     

  THE COURT:  Okay.  I’m not understanding the sentencing part.  

You’re contending that the lawyers laid out any errors they believed, so –  

  MR. RESCH:  There were objections to the PSI in the sentencing 

memorandum. 

  THE COURT:  Okay.   

  MR. RESCH:  And we may presume those were overruled because 

the Judge certainly didn’t grant any relief on them, so those would’ve been 

appropriate to raise on direct appeal, to the extent one could, so between the 

closing argument and the sentencing, sure.  I’m not arguing that this agreement 

is – has no meaning.  It has meaning.   

  THE COURT:  Okay. 

  MR. RESCH:  Mr. Burns received the benefit of getting rid of the death 

penalty and, in exchange, he gave up certain appellate rights, not all.  And so the 

question is, he has tried to communicate with his lawyers:  Please fight this in 

any way.  I think he’s explained that he did want to appeal and a reasonable 

attorney would’ve understood that there were issues to appeal because, number 

one, they’re the ones that objected to them during the closing, which was the 

exact thing they were worried about when they entered the agreement, and, 

number two, one or both of them objected in their sentencing memorandum to 

certain sentencing issues.   

  So, for all of those reasons, I would suggest you should grant relief 

and have the District Court Clerk issue a notice of appeal and we proceed with 

the direct appeal that he should’ve had based on the agreement, which, again, I 

would say is limited to the closing argument and the sentencing.   
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  THE COURT:  Okay. 

  MR. RESCH:  All right, thank you. 

  THE COURT:  Thank you. 

CLOSING ARGUMENT 

BY MS. BLUTH: 

  So you have to forgive me, Judge, because I am kind of behind in all 

of this –  

  THE COURT:  That’s okay.  

  MS. BLUTH:  – because I wasn’t – obviously, I’m not Ms. Weckerly 

and I’m not Mr. DiGiacomo because they’re in another trial in front of Judge 

Herndon.  And so the way that it was – the way that I understood it is that to 

some degree it was being challenged.  His complete understanding of what he 

would and wouldn’t be able to –  

  THE COURT:  Well, I mean I’m not suggesting that maybe the petition 

didn’t raise those issues, but it was very clear to me that Judge Johnson said that 

he was only granting an evidentiary hearing as to an appeal deprivation right, 

whether he had any appellate rights and then whether he was deprived of those 

rights. 

  MS. BLUTH:  Right, and so in – yeah, so whether he – so but from 

what counsel is saying is that – and my understanding now – is that the deal or 

the negotiation is a good deal.   

  THE COURT:  Sure. 

  MS. BLUTH:  It’s just that there were further things that defense 

counsel could have done, like the objections in the closing arguments and other 

ways that they could’ve filed a direct appeal outside of those that the Defendant 
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negotiated out of. 

  THE COURT:  That is correct. 

  MS. BLUTH:  Okay.  So but I mean that begs for a different question 

then and I’m confused why neither of the defense attorneys were ever asked, 

because if that was the scope of – I thought the scope was much broader, right?  

I thought the scope was whether or not the Defendant had a complete 

understanding and – of waiving his complete appellate rights, whether they had 

discussed with him, hey, these are your appellate rights, these are the pros and 

cons of doing this, do you understand that and are you willing to go forward.  

That’s what I thought it was, but if the question is:  did the Defendant ever ask 

Mr. Sgro or Mr. Oram to file a direct appeal, then that was never asked.  That 

was the whole scope of this hearing.  That’s why I’m a little confused.  And, 

again, I’m behind the eight ball on this, but, I mean, we probably –  

  THE COURT:  Well, that’s what I asked.  I don’t believe that either of 

them were asked, did he indicate he wanted a direct appeal filed based on what 

happened in closing arguments and/or sentencing. 

  MS. BLUTH:  Yeah.  So if that’s as pointed as this is, then –  

  THE COURT:  And the Defendant never testified that he told them to 

file an appeal on those issues. 

  MS. BLUTH:  Yeah.  So, I mean they – I mean it’s their burden that 

they haven’t met, but I don’t – so I don’t know what to do with that, because if 

that was the whole point of this hearing those questions weren’t asked and we 

didn’t get answers on those questions, so. 

  THE COURT:  Okay. 

  MR. RESCH:  You know, and I don’t want to point fingers back and 
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forth.  I think we did.  I think the questions were asked and the answers were 

given and it was somewhat nebulous in their response.  Mr. Oram, basically, 

explained that he thought during that last meeting he was there to talk about 

post-conviction, even though Mr. Burns wanted to talk about appealing.  And so I 

don’t know what more Mr. Burns can do.  The point is he’s being redirected to 

this other process, which certainly is a process, but all along the way going up 

into the trial he understands that there’s these four ways to – I don’t know, four 

quarters of the game and the first quarter is the trial; the next part is the appeal.  

  So all they’ve been discussing leading up to that is let’s appeal, and 

then you have this waiver, which specifically reserves certain appellate rights.  

How could they understand anything but that he would want to appeal?  Why 

bother doing that if you were just going to waive everything?  Again, they 

could’ve just put a period and said all appellate rights, if that was the deal.  So 

the understanding, obviously, is that he wanted to appeal those issues because 

that’s the entire conversation from the time, the one they have with him, the one 

Mr. Sgro has with the Judge and the one that he, Mr. Burns, has with Mr. Oram 

when he comes to see him after he’s sentenced.   

  MS. BLUTH:  I disagree.  I don’t think Mr. Oram was asked that at all.   

  THE COURT:  I paid very close attention.  In fact, I almost asked the 

question myself, but I figured that wasn’t my responsibility.  But neither of these 

attorneys were asked, number one, whether they thought there was any 

misconduct during closing argument, whether there was anything that they 

believed was a reasonable issue to file on appeal.  I mean we’re talking about 

Mr. Sgro and Mr. Oram, and Mr. Oram, who’s probably one of the finest appellate 

attorneys that has ever practiced in front of me, and neither of them were asked 
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that question, whether there was anything reasonable, whether they believe he 

wanted to file a direct appeal regarding anything – any prosecutorial misconduct 

or anything in sentencing.   

  It was clear they did discuss habeas relief and Mr. Oram indicated, 

you know, you could – I think he even used the term you could accuse us in 

habeas relief, but there was no discussion that I heard of of a direct appeal of 

any appellate rights that survived the stipulation.   

  MR. RESCH:  Well, again, I would just go back to Mr. Oram explaining 

the totality of the circumstances, the four quarters thing.  I think he said as much 

as he can.  Maybe he didn’t understand that the Defendant wanted to appeal.  I 

guess, I would maybe grant him that, but certainly, Mr. Burns has explained that 

he did.   

  MS. BLUTH:  Sorry.  I just need to – my point was that Mr. Oram was 

never asked that direct question.   

  THE COURT:  No. 

  MS. BLUTH:  The question was:  when you went back to see the 

Defendant after this was all done, what was the point of that, and he said 

because I believe that he – basically, he’s due that respect. 

  THE COURT:  Sure. 

  MS. BLUTH:  I go in to check in with them.  I go in to go through the 

PSI with them and discuss sentencing and this and that.  I mean that specific 

question of, well, in that meeting did he discuss with you that these were, you 

know, issues for a direct appeal, no, that’s not – Mr. Oram said he went through 

later over the phone, hey, this is where you’re at right now, these are the four 

quarters, blah, blah, blah.  So I don’t think that that specific question was ever 
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addressed to Mr. Oram. 

  MR. RESCH:  And maybe it’s just perhaps the final word.  I would just 

suggest that a reasonable defendant would always want to appeal if they’re 

convicted of something that lands them in life without the possibility of parole.  I 

mean that’s obviously a significant sentence.  Mr. Burns has, I think, very clearly 

explained that he wanted to challenge that sentence all along the way and even 

afterwards.  There was, again, the totality of the circumstance.  If we’re not going 

to focus on the specific question of whether or not he said, I want to appeal, 

which I believe Mr. Burns did try to explain and maybe Mr. Oram didn’t quite get 

what he was saying, but certainly the totality of everything would suggest that this 

is a defendant that wanted to appeal within the limited appellate rights that he 

had reserved going into this deal. 

  THE COURT:  Okay.  At this time the Court is going to deny the 

petition.  I don’t – has there been any order that came out of this, because I know 

that – I mean I’m just conducting the evidentiary hearing.  Has there been any 

order prepared on anything to date, or do we just need to do the findings of fact 

from now? 

  MR. RESCH:  Oh, no.  There’s no order at all. 

  THE COURT:  Okay. 

  MR. RESCH:  So any final order, we’ll call it, should probably address 

everything. 

  THE COURT:  Okay.  All right, and the State can prepare the order. 

  MS. BLUTH:  Okay. 

  MR. RESCH:  All right, if I may ask –  

  THE COURT:  Okay.  But I just – Mr. Burns, I just want to make sure 
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you understand, because I don’t want there to be any confusion.  You 

understand that you do have the right to appeal the decision that was rendered 

today? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  And do you wish to appeal it? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  And you want your current counsel to continue to 

represent you? 

  THE DEFENDANT:  Yes, ma’am. 

  THE COURT:  Okay.  I don’t know if I need to sign a continuing order, 

but if I do, go ahead and –  

  MR. RESCH:  It’s more a formality.  I mean I’ve done it just off the 

minutes.  I’ve submitted an order.   

  THE COURT:  Sure. 

  MR. RESCH:  It’s kind of just whatever the Court prefers.  I’ve done 

both.   

  THE COURT:  All right, if you want to submit an order, I’ll sign an 

order for you to continue to represent him on appeal. 

  MR. RESCH:  All right, thank you. 

  THE COURT:  I think that would be appropriate. 

  MR. RESCH:  I appreciate it.  Thank you. 

  THE COURT:  Okay, thank you.   

  MS. BLUTH:  Thank you. 

/// 

/// 
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  THE COURT:  Thank you very much.   

[Proceedings concluded at 12:07 a.m.] 

* * * * * 

ATTEST:  I hereby certify that I have truly and correctly transcribed the audio/visual 
proceedings in the above-entitled case to the best of my ability.   
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        KRISTINE SANTI 
        Court Recorder 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

DAVID BURNS, 

                                 Petitioner, 

 vs. 

THE STATE OF NEVADA, 

                                 Respondent, 

Case No:  C-10-267882-2 
                            
Dept No:  XII 

NOTICE OF ENTRY OF FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND ORDER 

PLEASE TAKE NOTICE that on October 25, 2018, the court entered a decision or order in this matter, 

a true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 

mailed to you. This notice was mailed on October 29, 2018. 

      STEVEN D. GRIERSON, CLERK OF THE COURT 
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/s/ Courtnie Hoskin 
Courtnie Hoskin, Deputy Clerk 

/s/ Courtnie Hoskin 
Courtnie Hoskin, Deputy Clerk 
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NOAS 
RESCH LAW, PLLC d/b/a Conviction Solutions 
By: Jamie J. Resch 
Nevada Bar Number 7154 
2620 Regatta Dr., Suite 102 
Las Vegas, Nevada, 89128 
Telephone (702) 483-7360 
Facsimile (800) 481-7113 
Jresch@convictionsolutions.com 
Attorney for Petitioner 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DAVID BURNS, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent.  

Case No.: C267882-2 
Dept. No: XII 
 
NOTICE OF APPEAL 
 
Date of Hearing:     N/A 
Time of Hearing:     N/A 
 

Defendant/Petitioner David Burns hereby appeals to the Supreme Court of Nevada from 

the Findings of Fact, Conclusions of Law and Order Denying Petition for Writ of Habeas Corpus 

(Post-Conviction) filed on October 25, 2018.    

 DATED this 8th day of November, 2018.  

 
Submitted By: 
 
RESCH LAW, PLLC d/b/a Conviction Solutions 

 
 
By:    ____________________ 

JAMIE J. RESCH 
 Attorney for Petitioner         
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Resch Law, PLLC d/b/a Conviction Solutions 

and that, pursuant to N.R.C.P. 5(b), on November 8, 2018, I served a true and correct copy of the 

foregoing Notice of Appeal via first class mail in envelopes addressed to: 

Mr. David Burns #1139521 
High Desert State Prison 
PO BOX 650 
Indian Springs, NV 89070 
 
 
Clark County District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89155 
 

And electronic service was made this 8th day of November, 2018, by Electronic Filing 

Service to: 

      Clark County District Attorney’s Office 
      Motions@clarkcountyda.com 

PDmotions@clarkcountyda.com 

_____________________________________________ 
      An Employee of Conviction Solutions 
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Nevada Supreme Court on the 28th day of February, 2019.  Electronic 

Service of the foregoing document shall be made in accordance with the 

Master Service List as follows: 

Steven Wolfson, Clark County District Attorney’s Office 
Aaron Ford, Nevada Attorney General  
Jamie J. Resch, Resch Law, PLLC d/b/a Conviction Solutions  
 
 
   By:________ __________________________ 
   Employee, Resch Law, PLLC d/b/a Conviction Solutions 


