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NRAP 26.1 DISCLOSURE

Pursuant to Rule 26.1 of the Nevada Rules of Appellate
Procedure, Appellant states that she has no parent corporations and no
publicly held company owns 10% or more of Appellant’s stock. The
undersigned counsel of record certifies that the following are persons
and entities as described in NRAP 26.1(a), and must be disclosed.
These representations are made in order for each Justice of this Court
to evaluate possible disqualification or recusal. -

A. MARK A. SOLOMON, ESQ., JEFFREY P. LUSZECK,
ESQ., and CRAIG D. FRIEDEL, ESQ., of SOLOMON, DWIGGINS
& FREER, LTD., Trial and Appellate Attorﬁeyé for Respondent,
MATT KLABACKA, DISTRIBUTION TRUSTEE OF THE ERIC L.
NELSON NEVADA TRUST DATED MAY 30, 2001 (“ELN Trust”).

B. RHONDA K. FORSBERG, ESQ, of RHONDA K.
FORSBERG, CHARTERED, Trial and Appellate Attorney for
Respondent, ERIC L. NELSON (“Eric”), INDIVIDUALLY, AND IN
HIS CAPACITY AS INVESTMENT TRUSTEE OF THE ERIC L.
NELSON NEVADA TRUST DATED MAY 30, 2(501. |

C. ROBERT P. DICKERSON, ESQ., | JOSEF M.
KARACSONYT, ESQ., and KATHERINE L. PROVOST, ESQ.,of THE
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DICKERSON KARACSONYI LAW GROUP,' Trial and Appellate
Attorneys for Appellant, LYNITA SUE NELSON (“Lynita”),
INDIVIDUALLY, AND IN HER CAPACITY AS INVESTMENT
TRUSTEE OF THE LSN NEVADA TRUST DATED MAY 30, 2001
(“LSN Trust”). |

D. HOWARD ECKER, ESQ., and EDWARD KAINEN, ESQ,,
of ECKER & KAINEN, CHTD.; DAVID ALLEN STEPHENS, ESQ.
of STEPHENS, GOURLEY & BYWATER; JAMES J. JIMMERSON,
ESQ, and SHAWN M. GOLDSTEIN, ESQ., of JIMMERSON
HANSEN, PC; and MARSHAL S. WILLICK, ESQ. and KARI J.
MOLNAR, ESQ., of WILLICK LAW GROUP, .i)rior Attorneys for
Respondent, ERIC L. NELSON,

I KATHERINE L. PROVOST, ESQ. is now with the KAINEN LAW
GROUP, PLLC.

ii
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JURISDICTIONAL STATEMENT

This is an appeal from an order refusing to grant an injunction.
The Court has jurisdiction to review the order appealed from pursuant
to NRAP 3A(b)(3), which permits an appeal to be taken from an order
of the district court in a civil action granting or refusing to grant an
injunction or dissolving or refusing to dissolve an injunction. On
October 16, 2018, notice of entry of a Decision denying Lynita’s
request to expand and/or issue a Joint Preliminary Injunction over all
property subject to a claim of community proﬁéﬁy interest was served.
On November 7, 2018, Lynita filed her Notiée of Appeal.
NRAP 28(a)(5) ROUTING STATEMENT
NRAP 28(a)(5) requires that an appellénﬁ’s. opening brief must
set forth “whether the matter is presumptively retained by the Supreme
Court or assigned to the Court of Appeals undéf NRAP. 17, and citing
the subparagraph(s) of the Rule under which the matter falls.” This
case technically falls into two (2) of the categories of cases
presumptively assigned to the Court of Appeals pursuant to NRAP
17(b), i.e., “[c]ases involving family law matters ché\r than termination
of parental rights or NRS Chapter 432B prééeedings,” and “[c]ases
challenging the grant or denial of injuncti%re relief.” ~Appellant,

LYNITA SUE NELSON (“Lynita”), believes, however, that this case
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should be retained by the Supreme Court for all of the following
reasons: |

(1) This case involves trust and estate m_atters with a corpus in
excess of $5,430,000. |

(2) The Court has previously heard an appeal in this matter ~
Nevada Supreme Court Case No. 66772 — which resulted in a
published decision: Klabacka v. Nelson, 133 Nev. 164, 394 P.3d 940
(2017). The Klabacka decision defined the di_sfcrict‘ court’s obligation
and responsibility to identify and divide comrr;unity property that may
be held in trust. Specifically, the Klabacka Court stated that “[i]n a
divorce involving trust assets, the district court must trace those trust
assets to determine whether any community property exists within the
trusts — as discussed below, the parties’ respective separate property in
the [self-settled spendthrift trusts] would be afforded the statutory
protections against court-ordered distributioﬁ, while any community
property would be subject to the district court’s equal distribution.” Id o
394 P.3d at 948. Based on the above, it is cleér that until such time
as the required tracing is completed, a claim for a. community property
interest in property held in trust exists. Accbrdingly, the mandatory
protections of Eighth Judicial District Court Rules (“EDCR?”), ’Rule
5.517 (2019) — which permits any party to reqqést the issuance of a
preliminary injunction freezing and pfotecting “any property that is the

2
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subject of a claim of community interest’— must apply. The district
court on remand, however, has refused to extend the mandatory
protection of EDCR 5.517 to the assets held in the ELN Trust.

(3) The above-described issue of whether a district court in a
divorce action is required to apply the protections of EDCR 5.517 to
property held in trust represents a question.v of statewide public
importance pursuant to NRAP 17(a)(12), which likewise should be
heard and decided by this Court. |

STATEMENT OF ISSUES PRESENTED

1.  Whether the district court, in denying Lynita’s request for
a Joint Preliminary Injunction to issue pursuant to EDCR 5.51 7, erred
in finding that the ELN Trust and LSN Trust.are not parties to the
action and that only Lynita and Eric are parties to the action.

2. Whether the district court erred in' refusing to issue a Joint
Preliminary Injunction over all property which ié subject to a claim of
community property interest, as required by EDCR 5.517, simply
because such property is held in trust. |

STATEMENT OF THE CASE

Lynita and Eric were married on September 17, 1983, and

divorced by Decree of Divorce on June 3, 2"013. AAPP V19:4691-
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4742 As part of the relief granted in the Decree of Divorce, the
district court equally divided all property held in the parties’ self-settled
spendthrift trusts — the LSN Trust and tne ELN Trust. AAPP
V19:4739. Following entry of the parties’ Decree of Divorce, the
Decree and other orders were appealed to this Court. AAPP V23:5576-
5578, AAPP V25:6249-6250, and SRAPP V1:5-8. On May 25, 2017,
this Court rendered its decision in Klabacka v. Nelson, 133 Nev. 164,
394 P.3d 940, 949 (2017), which decision, inter alia, vacated the equal
division of property in the LSN Trust and ELN Trust, and remanded
the matter back to the district court in order:for the district court to
conduct a tracing of the trust assets. .

On July 31, 2017, after the matter had been remanded to the

district court, Lynita filed a countermotion requesting, inter alia, that

2

NRAP 30(b) provides as follows: “Except as otherwise required by this
Rule all matters not essential to the decision of issues presented By the
ppeal shall be omitted. Brevity is required; the: court may impose costs
Gpon parties or attorneys who unnecessar1l nlarge the appendlx
en that this matter has previously been the sub]ect of a number of
appeals that were heard by this Coutt (Case No. 66772, consolidated
W1 h Case No. 68292) and that Volumlnous a pendrces were filed in
t ose a als, including, but not limited to, A ]iellant s Record on
ppeal RAP and Res ondent/Cross -Appellant, Lynita Sue Nelson’s
endlx (RAPP), Lynita is filing on% u emental Appendix with
th1s Opening Brrefl n the interest of revxty documents referenced in
this Openlng Brief which were included in’the prior appen 1ces have
been cited in the same manner to which they were cited in the prior
appeal (i.e., AAPP or RAPP). Lynita’s current supplemental ap end1x
will be cited to as “SRAPP”. In the event this Court desires for Lynita
to 1nc1ude the additional documents required by NRAP 30(b) 8 (whlch
documents were already included in the appendrces filed in Case N
66772) in her Supplemental Appendlx Lynita W111 immediately do so
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the district court reaffirm the Joint Preliminary ‘Injunction that had
been entered pre-divorce. SRAPP V1:138-152. On May 22, 2018, the
district court served notice of entry of an order granting Lynita’s
request for a Joint Preliminary Injunction on two (2) specific properties
(i.e., Banone, LLC and Lindell properties), as [b]oth the Banone, LLC,
and Lindell Properties are subject to a claim of community interest.”
SRAPP V2:441-449. The district court’s May 22, 2018 order failed to
address the remainder of Lynita’s request (i.e., that the Joint
Preliminary Injunction apply to all other propgfﬂes as well).> SRAPP
V2:441-449. Accordingly, onJune5, 2018, Lynita filed her Motion for
Reconsideration and Clarification of the Court’s Decision Entered May
22, 2018, wherein she requested the district court address her request
for aJoint Preliminary Injunction over all propemes in Whlch there was
a claim of community property interest. SRAPP V2:450-457.

On October 16, 2018, the district court served on the parties
notice of entry of an order denying Lynita’s requést to ekpand the Joint
Preliminary Injunction to all property subject to. a claim of community
property interest. SRAPP V3:614-625. On November 7, 2018, Lynita
filed her Notice of Appeal. SRAPP V3:626-628.

> The May 22, 2018 order neither granted nor denied Lynita’s
request for a ]P}’ generally over all properties.

5
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STATEMENT OF FACTS

A.  Background

Lynita and Eric were married on September 17, 1983. By
agreement, Lynita was a stay-at-home mother and primary care giver
for the parties’ children throughout their lives. AAPP V19:4694:12-16;
4727:2-7. Lynita’s work in the home allowed Eric to become an
extremely successful businessman whose resume included experience as
a casino owner, casino investor, land developer, commercial and
residential landlord, and auctioneer. AAPP V19:4726:25-4727.7.
During Lynita’s and Eric’s nearly thirty (30) years of marriage, they
amassed a substantial amount of wealth. AAPP Vl_’9:4695:3.

1.  Separate Property Agreement and Tfusts |

Eric and Lynita entered into a Separate ‘Property Agreement
(“SPA”) on July 13, 1993. AAPP V19:4695:9-i1; AAPP V26:6273-
6282. Contemporaneously with the SPA, the Eric L. Nelson Separate
Property Trust and the Lynita S. Nelson Separate Property Trust
(collectively referred to as the “1993 Trusts”) were created. AAPP
V19:4695; AAPP V26:6283-6342. Pursuant to the SPA, Eric and
Lynita divided their community estate intd two separate property
trusts, each purportedly containing assets with one-half (¥2) the total
value of the parties’ estate. AAPP V26:6273-6282. The specific assets
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with which the parties’ Separate Property Trusts were funded are listed
on Schedule “A” and “B” of the SPA. AAPP V26:6277-6282.

2. Self-Settled Spendthrift Trusts

On May 30, 2001, the ELN Trust and LSN Trust - self-settled
spendthrift trusts (collectively referred to as the “SSSTs”) - were
formed by the parties in accordance with NRS 166.020. AAPP
V19:4696; AAPP V26:6395-6427; AAPP V26:6475-V27:6508; RAPP
V3:0512-0544. Properties held in the 1993 Trusts on May 30, 2001,
which were not the same as the properties listed .in the SPA, were
transferred to the SSSTs. AAPP Vl9:4695-46§7; V27:'6564-6565.A

3. Eric’s and Lynita’s Divorce | |

On May 6, 2009, Eric filed his Complaint for Divorce against
Lynita. AAPP V1:1-8. On May 18, 2009, pursuant to former EDCR
5.85, the district court issued a Joint Preliminary Injunction (“JPI”)
against the parties. AAPP V1:9-10. On June 9, 2011, the Court
entered an Order that specifically extended the JPI to monies received
by Eric from an asset held in the ELN Trust. SRAPP V1:1-4. On June
24, 2011, Eric filed a motion seeking to join ELN Trust as a necessary
party to the divorce action. AAPP V7:1606-1661. On August 9,2011,
Eric and Lynita stipulated to join ELN Trust énd 'LSN Trust as

necessary parties in the action, “as complete relief cannot be accorded
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among the parties” without ELN Trust and LSN Trust being named.
AAPP V7:1744-1746. |

On November 29, 2011, ELN Trust filed a motion seeking to
dissolve the injunction previously entered by the ‘district court on June
9,2011. AAPP V8:1916-1999. The district court entered its Findings
of Fact and Order on January 31, 2012, denying ELN Trust’s motion
to dissolve, and specifically making the followihg findings:

THE COURT FURTHER FINDS that EDCR 5.85 provides
that the Clerlk may issue a JPI that enjoins both spa\r’ues to
the action from’ taking any action  that disposes of
community property or any progerg_z which is the subject of a
claim of community interest; except in the usual course of
business oy for the necessities of life, without the written
consent of the parties or the permission of the court.

THE COURT FURTHER FINDS that while the ELN Trust
argues that EDCR 5.85 is inapplicable in the instant matter
because a JPI is designed to prevent only the divorcin
arties from taking any of the prohibited actions, the EL
rust and the asSets ‘contained therein are subject to a
community interest claim by Ms. Nelson which the Court
has yet to Tule upon.

THE COURT FURTHER FINDS that NRS 125.050 states
that the Court is obligated to make any orders that are
necessary to preserve Bhe status quo of the property and
any othér pecuniary interests to ensure that each “party
receives his and her’equitable share of the marital estate.

AAPP V10:2264-2272.
On June 3, 2013, after more than four (4) years, and sixteen (16)
days of trial, the district court entered the Decree of Divorce in this

matter. AAPP V19:4691-4742.
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4.  The Supreme Court’s Decision on Appeal

Following entry of the parties’ Decree of Divorce, this matter was
appealed to this Court. AAPP V23:5576-5578, AAPP V25:6249-6250,
On May 25, 2017, this Court rendered its decision in Klabacka v.
Nelson, 133 Nev. 164, 394 P.3d 940, 949 (2017), which decision, inter
alia, vacated the equal division of property in the LSN Trust and ELN
Trust, and remanded the matter back to the district court in order for
the district court to conduct a tracing of the trust assets. Specifically,
this Court held as follows: .

Tracing trust assets

The parties contest whether the assets within the SSSTs
remained separate property or whether, because of the
many transfers of property between the trusts, the assets
reveited back to “community .gropergr. In _a divorce
involving trust assets, the district court must trace those
trust asséts to determine whether any community property
exists within the trusts — as discusSed below, the parties”

STs Wolu; Id be

respective _separate property in the S35
af.foL r_c[ea_fﬁe Istatj torv% p¥rotelct1' ons against court-ordered
distribution, while ahv community property wou e

subject to the district court’s equal distribution. ~We
conclude the district court did not trace the assets in

gues1tion.

Eric’s Trust retained a certified public accountant to
E{repare a report tracing the assets within the two trusts.
owever, as noted by tke district court, the certified public
accountant, maintained a business relationship with Eric
and Eric’s Trust for more than a decade. hou§h the
certified public accountant’s report concluded that there
hat any community property was

was ‘no” evidence t .

transferred to Eric’s Trust or that any gor_lnmun,;tgi\prqpexjty
was commingled with the assets of Efic’s Trust,” the district
court found the report and corresponding testimony to be
unreliable and of little probative value. We recognize that
the district court is in the best pgsition to wei h the
credibility of witnesses, and we will not substitute our
judgment for that of the district court here  [Citation

omitted]. However, the subject of the certified public

9
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accountant’s report — the tracmg(of trust assets, spec1ﬁca11
any potentlal commmghng of rust assets Wlt %ersona
assets — must still be performed. See Schmanski v. manski
115 Nev. 247, 984 P.2d 752 (1999) d1scussu}(§
transmutatlon of separate property an tracm trust asse
in dlvorce) W thout prcr)P er tracing, the district court 1s
left with ies testlmon regarding
charactenzatlon of t e rope ¥ which c¢arries no Wel%
See Peters p. Peters, 9 ev. 687, 692, 557 P.2d 713 16
1976) (“The op1ruon of either spouse as to whether
roperty is, separate. or community is of no weight
whatsoéver.”). Accordingly, we conclude the district erre
by not tracmg ‘the assets contained within the trusts, either
through a reliable expert or other available means. Separate
property contained within the spendthriit trusts 1S not
Subject 'to_attachment or execution, as discussed below.
However, if community property exists within the trusts,
the district court shall make an equal distribution of that

community property. See NRS 12‘5.150(1)(b)
Klabacka, 394 P.3d at 948 (emphasis added). . |

B. Lynita’s Request For Affirmation Or Issuance Of A JPI

Following the remand of this case to the district court, Lynita

filed a countermotion requesting, inter alia, that the district court affirm
the JPI that had previously been entered on May 18, 2009. SRAPP
V1:139-152. During the hearing that was held on August 8, 201 7,the
district court asserted that the key issue to be resolved on remand was
that of tracing. SRAPP V1:210. Lynita’s counsel agreed with such an
assessment, and argued that affirmaﬁon/issuahce of a JPI was therefore
necessary: ”

Mzr. Karacsonyi [T he key issue is what's community

roperty ¢ and what’s se%?rate roperty. And the problem
you have is that the District upreme Court Certainly
didn’t prevent this Court from doing - from following
standard divorce procedures and making sure that you can
give effect to your ultimate judgment.

10
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The Court is required to issue a Joint Prelimina
In]unctlon in any divorce matter. Just because these parti€s

old property iri trust that’s subject to a community claim,
does not prévent the Court from, from issuing the Joint
Preliminary Injunction.

In fact, if it was the Court’s policy or the Court’s procedure
that Joint Prel1m1nary Injunctions didn’t apply in cases
Where parties had tprofpertx%r in trust then there would be a
gce percentage 0 %) 1es who were treated differently
1s Court” than other litigants, and who would be
basical y exempt from the Joint Preliminary Injunction and
the ability of the Court to preserve the status quo pending
a final determination.

SRAPP V1:210. In response to such arguments, the Court indicated
that it was “not inclined to reissue the JPI and freeze all that.” SRAPP
V1:225. Lynita’s counsel then argued as follows:

Mr. Karacsonyi: [B]ut these things are, aga1n this_is
communlt,}l( prog) there’s a claim of communlty
roperty Court 1s re u1red to maintain the status qud.

ere S Ywhat's gonna if you transfer all this
Bro bac< them Wi out any, any type of Joint
re m1nary In unctlon which is standard 1n évery divorce

case, then you have somebod Who s onna 0 transfer, sell
e get1id of, encumber all the prop ou absolutely
will hav e no ability to give effect to your udgment.

So, it’s just standard that at lease (sic.), and regardless of
what the Court’s decision is, on transferring property bacl
and forth again, that the Court at least put in & Joint
%’rehr%unary njunction preventing everybody from making
ransfers

SRAPP V1:227-228.

For its part, ELN Trust objected to the affi-rrnation or issuance of
a JPI to all properties, but offered to stipulate not to transfer two (2)
specific items of property that ELN Trust was requesting be transferred

back to it, as follows:

11
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Mr, Luszeck: Your Honor, I think with respect to Lindell
and Banone, if those are transferred to the ELN Trust, I
think the ELN Trust will stipulate not to transfer those
assets, to a third party so they would be here within the

.

jurisdiction of this Court. ,
The Court: Okay, I can put that right in the Order.

SRAPP V1:228.

Another hearing was held in the district court on January 31,
2018, at which time the parties continued to argue regarding the
issuance of a JPI:

Mr, Karacsonyi: Here’s the other issue and it — and this is
really important. We had a request to reinstate or to just
reaffirm the JPI. You - this Court and the courts sitting in
divorce actions, are required to maintain some status quo
during the pendencg of the matter. And if you have a
transfér of property back to them without any JPI in place
that look, you're not going to encumber, sell, dispose of any
of this prdperty, youre putting at risk any final judgmerit
that you may ultimately enter.

I mean, it’s vitally important that no matter what Rg)u do,
that you put in place a JPI to protect the Fartles. d this

rotécts both parties, because we don’t know how it will
turn out, to protect both parties to ensure that your final
judgment can be enforced. So we'd ask -

THE COURT: When I transferred that initially [ put that
into it to make sure to protect —

Mr. Karacsonyi: You did.

THE COURT: - her int%rest so they couldn’t be sold or
otherwise encumbered without a court order if I remember.

Mr. Karacsonyi: That's absolutely true. You—you actyally
ut a freeze on — you put a freezé on a couple things. You
put a freeze on everything that was transferred to her that
she couldn’t get rid of it without your approyal and you
also put a frecze on anythir]\{g that was awarded to her, and
[ belfeve that included the Russell Road property that they
couldn’t get rid of that. So — without your approval.

So that’s the issue. So we need to, at least to the extent
that — [ mean, at the very least, and I think is a minimum,

12
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put a — put — you — put the JPI over everythm that was
awarded to her so you at least know that you got half if
eve hing turns ot to be community E) ertgr But I
t m < really, uttm%a JPI in place for all propeért thats

bject to a d aim of community property, and right now
tha s everything, putting a IPI i place, and it's not - it’s
not that bardensome.

SRAPP V2:299-300.

matter under advisement and issuing a written decision. Lynita’s

counsel confirmed that the issue of the JPI Woulld.be addressed at that

time:

The district court then indicated that it would be taking the

Mr. Karacsonyi: And you'll address the IPI then at the
same time?

The Court: Absolutely. Absolutely.
Mr. Karacsonyi: Because those go hand in hand.

The Court: Absolutel And Iwould be i 1ssu1n% a IPI
the same thing I did before on that ma qn sure it’s not
encumbered of sold until we et it uj [timatel reso lved, but
not make it more narrow o] 1 doesn 't hindef the o eration
of the c}i) erty that has nothing to do with this matter
that’s clearly ot community property.

SRAPP V2:324-325.

order addressing all issues pending before it, with the exception of the
JPI issue, on which it was entirely silent. SRAPP V2:345-355. Asa
result of the district court’s omission, Lynita was forced to file a motion

again seeking issuance of the previously—requeSﬂed JPI. SRAPP V2:356-

374.

On April 19, 2018, the district court seryed notice of entry of an
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| On May 22, 2018, the district court servéd notice of entry of a
Decision granting Lynita’s request for a JPI on two (2) specific
properties (i.e., Banone, LLC and Lindeli propefties), as “[b]oth the
Banone, LLC, and Lindell Properties are subject to a claim of
community interest.” SRAPP V2:441-449. (emphasis added). At
approximately that same time, Lynita recorded Notices of Lis Pendens
against sixteen (16) properties held in the names of the parties and/or
the SSST’s. SRAPP V2:375-424. |

While the district court’s May 22, 2018 Decision provided
protection for certain of the properties in question‘, it failed to address
the entirety of Lynita’s request (i.e., that the jPI apply to all other
properties held by the parties and/or their sélf—settled spendthrift
trusts). SRAPP V2:441-449. Accordingly, onJune 5,2018, Lynita filed
her Motion for Reconsideration and Clarification of the Court’s
Decision Entered May 22, 2018, wherein shf; iequested the district
court address her request for a Joint Preliminary Injunction over all
properties in which there was a claim of community interest. SRAPP
V2:450-457. |

A hearing was held in the matter on July 23, 2018, at which time
Lynita’s counsel again argued that the protectiohs of a IPI were vitally
important, particularly in a case such as fhe instant one where

substantial assets are held in trust.:
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Mr. Karacsonyi: The bottom line is in every divorce you
may have — you're going to have trusts, e$pecially Wi
edple of sonie afflueice and they’re going to have property
in trust. And those people are entitfed to the same
protections as anybody else who appears before this Court.

ust because you were reversed on apgeal and we're sitting
here 10 years Mlater an d people are a little worn out and this
has beert going on a long time doesn’t mean that she’s not
entitled to the’same protection today that she was entitled
to on day one. And so we're asking for those same
Erotectlons that she was_entitled to on’day one because
hat’s really where we find ourselves as far as'a tracing goes.

SRAPP V3:543-544.

On October 16, 2018, the district court served on the parties
notice of entry of a Decision denying Lynita’s request to expand the JPI
to all property subject to a claim of commurrity property interest.
SRAPP V3:614-625. The Decision set forth a number of grounds for
such a denial, all of which are subject to arguments of error detailed in
the Argument section, below.

First and foremost, the Decision by the district court included the

following finding:

In a Hearing on April 10, 2012, this Court found that the
ELN rust had "a r1ght to defend 1tse1f durm the
grocee ings. Whlle thi§’ Court found that the rust
uld defend itself, it did not confer par status to either
Trust in this action. Specifically states t at
upon “request of an arty a prel 1m1nary m]uncuon will
be issued by the clerk against the parties to the action...” In
these proceedings, only Mr, and Mrs. Nelson _are
considered parti€s, not the Trusts. Therefore, as the
N Trust is not a party to the case, this Court finds
that it is not required to place a JPl on a non-party s

property at the request of"a party. |
SRAPP V3:619 (emphasis added). In reality, however, and as detailed

above in this Statement of Facts, both the ELN Trust and the LSN
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Trust have been parties to this action since August 9, 2011, at which
time Eric and Lynita stipulated to - and the district court ordered — the
joinder of the SSST’s. AAPP V8:1744-1746.

In addition to the above, the district court claimed in its Decision
to clarify its prior May 22, 2018 Decision — wherein it had specifically
noted that Lynita’s request for a JPI was being granted with regard to
the Banone, LLC and Lindell properties as “[b]oth the Banone, LLC,
and Lindell Properties are subject to a claim of community interest.”
SRAPP V2:441-449. Ignoring its prior rationale for granting the
partial JPI, and by way of purported clarificétioh, the district court
stated in its Decision the following:

To clarify this Court’s Order, the JPI was ﬁranted on these
%ropertles solel A due to the fact that both thie ELN and

rusts have held an ownership stake in both propertles at
some point during these proceedmgs Given the contentious
nature of both theliti atron an t h& ownership/management
of the properties involved, th 1s Court finds that placing a JPI
on the Banone, LLC, and Lindell propertles would protect
both Mr. and Mrs. Nelson, as Wel as the ELN and LSN
Trusts, as the properties had exchanged hands during thes
proceedings.

SRAPP V3:619-620.

Finally, the district court included in. its Decision one final
justification for limiting the scope of the JPI to just the Banone, LLC
and Lindell properties:

Furthermore thls Court finds that the onl propertles that
require a based on the history of this case are the
Banone, L C and Lindell properties.
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SRAPP V3:620.

None of the above grounds for refusing to extend the JPI to all of
the property subject to a claim of community property interest are
based on legal authority, and they, in fact, run contrary to all legal
authority cited in the Argument section, below. To make matters
worse, and to effectively strip all protections from the property subject
to claims of community property interest, the district court in its
Decision likewise found Lynita’s Notices of Lis Pendens to be untimely
filed and ordered them expunged. SRAPP V3$62Q. |

On November 7, 2018, Lynita filed" her\ Notice of Appeal
challenging the district court’s denial of her request for a JPI. SRAPP
V3:626-628. -

SUMMARY OF THE ARGUMENT

The district court clearly erred when it found that the ELN Trust
and LSN Trust were not parties to the action, andldenied Lynita’s
request for a JPI as a result of such finding, Ne'one did, can, or will
argue that the ELN Trust and LSN Trust are not parties to this action
a(xs they were specifically joined to afford complete rehef in the action.

Additionally, EDCR 5.517 required the district court to issue the
JPI requested by Lynita prior to final judgment to prevent dissipation
of any property subject to a claim of community property interest, and

to ensure the district court could give effect to its final judgment.
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STANDARD OF REVIEW
“The denial of a preliminary injunction will be reversed only
where the district court abused its discretion or based its decision on

an erroneous legal standard or on clearly erroneous findings of fact.”

Attorney General v. Nos Communications, 120 Nev. 65, 84 P.3d 1052,

1053 (2004) (quoting U.S. v. Nutri-cology, Inc., 982 F.2d 394, 397 (9th
Cir. 1992).

ARGUMENT

A.  The District Court Erred In Refusing To Re-Issue The JPI Against
1he T'rust And LSN Trust Under The Mistaken Beliet I hat
T'hey Were Not Parties To 1he Action
In its Decision, the district court found:
In these proceedings, only, Mr. and Mrs Nelson_are
conmderecf tpa\mes ﬁgot the rusts, Therefore, as the ELN

Trust is not a pa to the case, this Court finds that it is

not re(%ulred to rIt) ate a JPI on a non-party’s property at the
request of a pa

Respondents, ELN Trust and Eric, will not argue that the ELN Trust
and LSN Trust are not parties to this action. It would be imposéible
for anyone to argue that ELN Trust and LSNT rust are not parties to
this action. MATT KLABACKA, DISTRIBUTION TRUSTEE OF
THE ERIC L. NELSON NEVADA TRUST DATED MAY 30, 2001
(i.e., “ELN Trust”), and LYNITA SUE NELSON, AS INVESTMENT
TRUSTEE OF THE LSN NEVADA TRUST DATED MAY 30, 2001

(i.e., “LSN Trust”), are named parties to this action. On August 9,
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2011, Eric and Lynita stipulated to join ELN Trust and LSN Trust as
necessary parties in the action, “as complete relief cannot be accorded
among the parties” without ELN Trust and LSN Trust being named.
AAPP V7:1744-1746. ELN Trust thereafter participated in the divorce
trial, and appealed the Decree of Divorce to this Court. This Court
recognized the district court’s jurisdiction over the ELN Trust and LSN
Trust and the properties held therein in the Klabacka decision: “the
family court [has] subject-matter jurisdiction over ‘all clajms brought in
the Nelson’s divorce, including those relating to pro.pe‘rty held within
the SSSTs.” Id., 394 P.3d at 946. The district court clearly erred in
denying Lynita’s request for a JPI on the basis that the ELN Trust and

LSN Trust are not parties to the action,

B. The District Court Erred In Disregarding The Mandatory Nature
Of EDCR 5.517 : g

It is the policy of this State to preserve property subject to a claim
of community property interest in a divorce until a final judgment is
entered, and to ensure that a party is not deprived of his or her
property rights during the pendency of the divorce. Névada Revised
Statutes, Section 125.050, provides:

Preliminary orders concerning property or pecunia

interests. ¥, after the filing of t§e.pcorrlipla?rrlt, iths made A
appear probable to the cour? that either party 1s about to do
any act that would defeat or render less effectual any order
which the court might ultimately make concerning the
property or pecuniary interests, thie court shall malke such
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restraining order or other order as agpears necessary to
prevent tRe act or conduct and preserve the status 'quo
pending final determination of the cause.

NRCP 65 provides rules and procedﬁres for obtaining an
injunction in civil matters, however, the “rule is not applicable to
actions for divorce, alimony, separate maintenance, or custody of
children. In such actions, the court may make prohibitive or
mandatory orders, with or without notice or bond, as may be just.”
NRCP 65(e)(1). Protecting parties’ property interests and claims
during divorce is of such vital importance that pérties are entitled to a
joint preliminary injunction upon request, without notice or hearing,
and without a showing of irreparable harm or”li-kelihood of success on
the merits. EDCR 5.517 provides: |

Rule 5.517. Joint preliminary injunction (JPI).

(a) Ufpon request of any party at any time prior to the
entry of a decree of divorcé or final judgment, a preliminary
injunction will be issued by the clerk against the parties to
the action enjoining thém and their officers, agents,
servants, employees,” or a person In active concert or
participation with them from:

(1) Transferring, encumbering, concealing, selling,
or otherwise disposing of any of the joint, common, or
community property of the parties or any property that is
subject of 'a” claim of community interést, except in the
usual course of conduct or for the necessities of life or for
retention of counsel for the case in which the JDI is
obtained; or._ cashing, borrowing against, canceling,
transferring, disposing of, or changing the beneficiaries or:

Any retirement benefits or gension plan

A
held for the(bc;)nefit or election or benefit) of the parties or
any minor child; or
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(B) . Any insurance coverage, mcludmg life,
health, automobile, and disability coverage;

without the written consent of the parties or permission of
the court.

(¢) The JPI is automatically effectrve against the cr))artﬁ
requesting it at the time it is issued and e ctrve up
other parties upon servrce Service of v(yl 1I be
Construed as satisfying all requirements for notlce of en

of the JPI. The JPI shall be treated as a court order and is
enforceable by all remedies provided y law, including
contempt. ,

d) Once issued, the IPI w111 remain, in effect until a
ectee of divorce or fi udgment is entered or until
modified or dissolved by theg court.

As can be seen, issuance of the JPI is mandatory (an injunction
“will be issued) at any time prior to “final ]udgment » The JPI does not
apply to specific properties, but instead applies to “community
property of the parties or any property that is srrbject of a claim of
community interest.” The district court was required to issue Lynita
a JPI on remand pending final judgment over all community property
or property subject to a claim of community interest. Instead, the
district court denied Lynita’s request for a JPI generally, and issued an
injunction over only two (2) specific properties subject to a claim of
community property interest.
As Lynita argued below, it is not uncommon for parties to hold
property in trust, especially parties of affluence. SRAPP V3:543-544.
Where a trust claims ownership and title to property in dispute, the

trust must be joined as a party. Gladys Baker Olsen Famzly Trust v. Eighth
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Jud. Dist. Ct., 110 Nev. 548, 874 P.2d 778, 782 (1994). Accordingly,

where property held in an irrevocable trust is in dispute in a divorce

~action, the trust is required to be named as a party in order to

adjudicate the parties’ rights to such property. Id. EDCR 5.517
enjoins “parties” to the action, rather than “s?ouses” or “domestic
partners,” from “[t]ransferring, encumbering, concealing, selling, or
otherwise disposing of any of the joint, common, dr community
property of the parties or any property that is subject of a claim of
community interest.” The rule implicitly contemplates that a party
may be other than a “spouse” or “domestié ;;artner. " To hold
otherwise, would deny parties who have prepared an estate plan, or
whose spouse or partner has transferred community property to, or
acquired community property in, a trust, the equél protection of the
law as guaranteed by the Fourteenth Amendment of the United States
Constitution and Article 4, Section 21, of the Nevada Constitution,
Finally, to the extent the district court found or ELN Trust
argued that a JPI is a burden on ELN Trust’s ability to conduct
business, the burden caused by a JPI is not a ébnsideration under the
law. As stated above, the issuance of a JPI is‘r;jandatory because the
importance of preserving community property in a divorce is so great,
and certainly outweighs any perceived burden by thé parties. Any

prohibition on a party’s ability to transfer, sell, borrow against, gift, or
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otherwise dispose of property during a divorce proceeding can be
arguably burdensome. But the prohibition is not absolute, and a party
can still transfer property by agreement of the parties or approval of the
court. EDCR 5.517(a)(1).
CONCLUSION

For the reasons set forth above, this Court should reverse the
district court’s denial of Lynita’s request for a general JPI pending final
judgment and adjudication of Eric’s and Lynita’s community property

rights.

Respectfully submitted,
THE DICKERSON KARACSONYI
LAW GROUP

]OSE%‘Jj M. KARAC%ONYI "ESQ.

Attorneys for ARSI son
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2. Ifurther certify that this brief complies with the formatting
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32(a)(5), and the type style requirements of NRAP 32(a)(6) because
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spaced typefaée) in 14 point font using WordP_grfect X5.
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3. I further certify that this brief complies with the page and

type-volume limitations of NRAP 28.1(e) because, excluding the parts

of the brief exempted by NRAP 32(a)(7)(C), it does not exceed 30

pages.
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