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DERRICK POOLE,    ) CASE NO : A-16-737120-C 

 ) DEPT :  XXVII 
      ) 

Plaintiff,    ) PLAINTIFF’S OPPOSITION TO 
     ) DEFENDANT’S MOTION TO 
v   ) STRIKE “FUGITIVE” DOCUMENTS 
   ) ON OST 
     )  

      )  
NEVADA AUTO DEALERSHIP INVEST- )  
MENTS LLC a Nevada Limited Liability ) DATE :  November 9, 2017 
Company d/b/a SAHARA CHRYSLER,  )  
JEEP, DODGE, WELLS FARGO DEALER ) TIME :  10:30 a.m. 
SERVICES INC., COREPOINTE INSUR- )  
ANCE COMPANY, and DOES 1 through 100,) [To be heard concurrently with Defendants’ 
Inclusive,     ) Motion for Summary Judgment] 
      )  

Defendants,    )                     
_______________________________)                   
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I 
PLAINTIFF’S SEPARATE STATEMENT OF UNDISPUTED  

MATERIAL FACTS, PLAINTIFF’S RESPONSE TO DEFENDANT’S 
SEPARATE STATEMENT OF UNDISPUTED FACTS AND  

PLAINTIFF’S ERRATA ARE NOT “FUGITIVE” DOCUMENTS 
As a threshold matter, this Court granted Plaintiff’s Application for Leave to 

Increase the Page Limitation to his Opposition, as well as with respect to Defendant’s 

reply brief.   Plaintiff’s Application was filed on October 24, 2017.  See Exhibit 1.   On 

that same day, Plaintiff lodged his Application with the Court along with: 1) a file 

stamped Opposition to Defendants’’ MSJ, 2) a file stamped Plaintiff’s Separate 

Statement of Material Undisputed Facts in Support of his Opposition, 3) a file stamped 

Plaintiff’s Response to Defendant’s Separate Statement of Material Undisputed Facts, 4) 

a file stamped Plaintiff’s Exhibits in Support of his Opposition to Defendants’ MSJ, and 

5) a file stamped Plaintiff’s Errata on his Separate Statement.  In granting Plaintiff’s 

Application the Court accepted Plaintiff’s Opposition of 49 pages and also knew at that 

time that Plaintiff had filed his Separate Statement and his response to Defendants’ 

Separate Statement in support of his Opposition to Defendants’ MSJ as separate 

documents. 

Defendants’ entire argument with respect to this motion is based on the 

erroneous position that an opposing party to a summary judgment is “required” to 

include any separate statement in compliance with Rule 56(c) within the body of the 

opposing papers, writ large.  Indeed, as set forth in the Nevada Civil Practice Manual, 

such is not the case and it is “better practice” to file the separate statement as a 

separate document.  See infra.  Because Plaintiff filed his Separate Statement of 

Material Undisputed Facts in a separately filed document, Defendants claim that 
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Plaintiff has essentially filed a “90 page opposition,” and based upon that, Defendants 

seek to strike Plaintiff’s Separate Statement as a “fugitive” document.    

Failing to specifically dispute the material facts set forth in a moving party’s 

separate statement can cause and/or allow a Court to deem those material facts as being 

undisputed, and based upon that, grant the moving party’s motion for summary 

judgment.  Essentially, Defendants are upset that Plaintiff, via his Response to 

Defendants’ Separate Statement and via this own separate statement, have concisely and 

succinctly pointed out to the Court with pin point citations to the record, what material 

facts were still legitimately in dispute, and those that were not.   Indeed, as set forth in 

the Nevada Civil Practice Manual,  the purpose of the separate statement under Rule 

56(c) is to :  

“[C]onserve judicial time and resources by assisting the trial judge in 
ruling upon a summary judgment motion by eliminating the need for the 
trial judge to search the entire records for a genuine issue of material fact.”  
“[The separate statement] allows the trial court to only look at the portions 
or the record cited by the parties in their separate statement and 
response to quickly and effectively identify the disputed and undisputed 
facts, [citations omitted].”     
 

Doesn’t Plaintiff’s Response to Defendant’s Separate Statement and Plaintiff’s own 

Separate Statement do just that?  

Furthermore, the critical importance and requirement under Rule 56(c) for an 

opposing to respond to the moving party’s separate statement of undisputed material 

facts, and/or filing their own Separate Statement of Undisputed Material facts in 

support of a party’s Opposition to a motion for summary judgment cannot be 

overstated.  See Schuck v. Signature Flight Support of Nevada, Inc., 126 Nev. 434, 437, 

245 P.3d 542, 544 (2010) wherein this lesson was painfully learned when an opposing 

party to an MSJ failed to do either.  
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In Schuck the Court upheld the trial court’s grant of summary judgment.  The 

Shuck Court found and held that Defendant properly moved for summary judgment 

which included a concise separate statement setting forth each undisputed material fact 

material to the disposition of each of Plaintiff’s claims, with pin point citations to the 

record in support each undisputed fact.  Because the Plaintiff failed to respond to 

Defendant’s separate statement, and/or provide his own separate statement, the 

Defendant in Shuck was entitled summary judgment once the Defendant met their 

initial burden of pursuasion under Rule 56.   The Schuck Court held : 

[Plaintiff] did not specify the disputed issues of fact [contained 
in Defendant’s separate statement], much less provide his own 
“concise statement” of material facts claimed to be “genuinely 
in issue, citing the particular portions of any pleading, affidavit, 
deposition, interrogatory, answer, admission, or other evidence upon which 
[he] relies,” which NRCP 56(c) obligated him to do.  
 
Like its federal counterpart, NRCP 56(e) requires the party 
opposing a properly presented and supported summary 
judgment motion to “set forth specific facts showing that there 
is a genuine issue for trial.” “If the adverse party does not so 
respond, summary judgment, if appropriate, shall be 
entered.” Id.  … As the cases that have interpreted the federal cognate to 
NRCP 56 have held, “a district court is not obligated to wade through and 
search the entire record for some specific facts which might support the 
nonmoving party's claim.” Jaurequi v. Carter Mfg. Co., Inc., 173 F.3d 1076, 
1085 (8th Cir.1999) (quotation omitted). We agree with the cases to have 
held that “requiring the district court to search the entire record, even 
though the adverse party's response does not set out the specific 
facts or disclose where in the record the evidence for them can 
be found, is unfair. 
 

 Below are the pertinent portions of the current version of the Nevada Practice 

Manual Lexis Nexus (“NPM”) on this exact issue. 

There is an issue of whether the concise statement must be a document 
separate from the motion and points and authorities. In view of the fact 
that Rule 56, in some jurisdictions, expressly requires the concise 
statement to be in a separate document, see Bradley v. Work, 154 F.3d 
704 (7th Cir. 1998), it appears that the Nevada rules do not require a 
separate document. That is also true with respect to the federal rule. 
Consejo De Desarrollo Economico De Mexicali, AC v. United States, 438 
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F. Supp. 2d 1207, 1223 (D. Nev. 2006), vacated and remanded on other 
grounds, 482 F.3d 1157 (9th Cir. 2007). Because the purpose of the 
concise statement, however, is to assist the court in concluding 
that there are—or are not—material facts genuinely in dispute, 
the better practice may be to submit the concise fact statement 
in a separate document to make it easier for the court to 
review the record and reach the desired conclusion. 
 

1-19 Nevada Civil Practice Manual § 19.22 
However, the party opposing summary judgment has a duty to 
call the trial court’s attention to the material—preferably by 
attaching it to the opposition, or at least advising the court in the 
opposition papers where else the material is in the record. The trial court is 
not required to “comb the record” for materials establishing a genuine issue 
of material fact that are not brought to the court’s attention by the party 
opposing the motion—and the trial court will not be reversed on appeal 
when the appellant then brings such materials to the attention of the 
appellate court. Carmen v. San Francisco Unified Sch. Dist., 237 F.3d 1026 
(9th Cir. 2001) 

 
 Essentially Defendants did not appreciate Plaintiff concisely and succinctly 

pointing out the to the Court via his response to Defendant’s Separate Statement and in 

his own separate statement, which material facts were and/or were not in dispute.  This 

is not a basis to seek to strike any of Plaintiff’s separately filed documents as a “fugitive” 

document, especially on a motion for summary judgment.  Defendant’s motion takes on 

even more significance when a moving party attempts to “cherry pick” or otherwise 

“omit” certain material facts in their own separate statement in an attempt to preclude 

the opposing party from raising additional material facts, supported by pin point 

citations to the record, that would otherwise compel denial of the moving party’s 

motion. 

 
 
Dated this 6th day of November, 2017 

By/s/ George O. West III 
GEORGE O. WEST III 

Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 

Attorney for Plaintiff 
DERRICK POOLE 
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PROOF OF SERVICE 

 
STATE OF NEVADA  ) 
     ) 
COUNTY OF CLARK  ) 
 

On November 6, 2017 I served the forgoing document(s) described as 1) 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO STRIKE 
FUGITIVE DOCUMENTS ON OST on interested party(ies) in this action by either 
fax and/or email, or by placing a true and correct copy and/or original thereof addressed 
as follows: 

 
JEFF BENDAVID, ESQ 
Moran, Brandon, Bendavid, Moran 
630 South Fourth Street 
Las Vegas, NV 89101 
j.bendavid@moranlawfirm.com 
 
NATHAN KANUTE, ESQ 
Snell & Wilmer 
3883 Howard Hughes Pkwy 
Suite 1100 
Lass Vegas, NV 89169 
nkanute@swlaw.com 
 
 [ ] (BY FIRST CLASS MAIL) I am readily familiar with the firm’s practice of 
collection and processing correspondence for mailing.  Under that practice it would be 
deposited with the U.S. Postal service on that same day with first class postage thereon 
fully prepaid at Las Vegas, NV in the ordinary course of business.   
 
[ ] (BY PERSONAL SERVICE) I delivered such envelope by hand to the office, 
and/or to the attorney listed as the addressee below. 
 
[ ] (BY FAX SERVICE) Pursuant to consent under NRCP, Rule 5(b), I hereby certify 
that service of the aforementioned document(s) via facsimile, pursuant to EDCR Rule 
7.26(a), as set forth herein. 
 
[x] (BY EMAIL SERVICE) (Wiznet/email) Pursuant NRCP, Rule 5(b)(2)(D), and 
the EDCR on electronic service, I hereby certify that service of the aforementioned 
document(s) via email to pursuant to the relevant and pertinent provisions of EDCR and 
NRCP, as set forth herein. 
 
 
Executed on this 6th day of November, 2017 
 
 
       /s/ George O. West III 
       GEORGE O. WEST III 
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DISTRICT COURT

CLARK COUNTY,NEVADA

DERRICK POOLE

VS.

CASE NO.:A‐ 16-737120-C

DEPT NO.:27
PLAINTIFF(S)

NEVADA AUTO DEALERSHIP
INVESTMENTS,LLC;WELLS FARGO
DEALER SERVICES,INC.;
COREPOINTE INSURANCE
COⅣIPANY

DECISION & ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

These matters having come on for hearing on November 9, 2017: George O. West III, Esq.

and Craig B. Friedberg, Esq. appearing for Plaintiff Derrick Poole ("Poole"); Jeffery A.

Bendavid, Esq. and Stephanie J. Smith, Esq. appearing for Defendants Nevada Auto Dealership

Investments LLC d/b/a Sahara Chrysler, Jeep, Dodge, and Corepointe Insurance Company

("Defendant(s)"), and the Court having heard arguments of counsel, and being fully advised in

the premises, COURT FINDS after review:

This case arises out of a sale of a Certified Pre-Owned ("CPO") truck purchased on or about

May 26,2014. Defendants Nevada Auto Dealership LLC and Corepointe Insurance Co. filed a

Motion for Summary Judgment on October 2,2017, and a hearing was held November 9,2017 .

The Court took the matter under advisement and set a Status Check for November 21,2017 foil

the Court to release a written decision.
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