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NOAS 
GEORGE O. WEST III [SBN 7951] 
Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 
10161 Park Run Drive, Suite 150 
Las Vegas, NV 89145 
Email : gowesq@cox.net 
Websites : www.caaaf.net 
www.americasautofraudattorney.com 
(702) 318-6570 
(702) 664-0459 [fax] 
 
CRAIG B. FRIEDBERG [SBN 4601] 
Law Offices of Craig B. Friedberg, Esq. 
4760 S. Pecos Road, Suite 103 
Las Vegas, NV 89121 
(702) 435-7968 
Fax: (702) 946-0887 
Email: attcbf@cox.net 
Website: www.consumerlaw.justia.net  
 
Attorneys for Plaintiffs 
DERRICK POOLE 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 
 
DERRICK POOLE,    ) CASE NO : A-16-737120-C 

 ) DEPT :  XXVII 
      ) 

Plaintiff,    ) NOTICE OF APPEAL 
     )   
v     )  
     ) [Filed concurrently with Plaintiff’s 

      ) Case Appeal Statement] 
NEVADA AUTO DEALERSHIP INVEST- )  
MENTS LLC a Nevada Limited Liability )  
Company d/b/a SAHARA CHRYSLER,  )  
JEEP, DODGE, WELLS FARGO DEALER )  
SERVICES INC., COREPOINTE INSUR- ) 
ANCE COMPANY, and DOES 1 through 100,) 
Inclusive,     ) 
      )  

Defendants,    )                     
_______________________________)        
  

 

 

 

Case Number: A-16-737120-C

Electronically Filed
12/23/2017 10:05 PM
Steven D. Grierson
CLERK OF THE COURT

Electronically Filed
Jan 05 2018 03:12 p.m.
Elizabeth A. Brown
Clerk of Supreme Court
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TO ALL PARTIES AND TO THEIR ATTORNEY OF RECORD : 

 PLEASE TAKE NOTICE, that Plaintiff DERRICK POOLE, by and through his 

attorney George O. West III, hereby appeals to the Supreme Court of Nevada from the 

entry of the order granting Defendants’ NEVADA AUTO DEALERSHIP INVESTMENTS 

LLC, and COREPOINTE INSURANCE COMPANY’s Motion for Summary Judgment 

dismissing the above caption action in its entirety as to all claims for relief with respect 

to remaining Defendants NEVADA AUTO DEALERSHIP INVESTMENTS LLC, and 

COREPOINTE INSURANCE COMPANY.  Said order was entered on December 1, 2017. 1 

 

 
 
Dated this 23rd day of December, 2017  

By /s/ George O. West III 
         GEORGE O. WEST III 

Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 

Attorney for Plaintiff 
DERRICK POOLE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 1  Defendant WELLS FARGO DEALER SERVICES INC was dismissed from the action via a 

stipulation and order pursuant to Rule 41 after the granting of Defendants NEVADA AUTO DEALERSHIP 
INVESTMENTS LLC, and COREPOINTE INSURANCE COMPANY’s motion for summary judgment 
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PROOF OF SERVICE 
 

STATE OF NEVADA  ) 
     ) 
COUNTY OF CLARK  ) 
 
On December 23, 2017, I served the forgoing document(s) described as 1) NOTICE OF 
APPEAL 2) CASE APPEAL STATEMENT on interested party(ies) in this action by 
either fax and/or email, or by placing a true and correct copy and/or original thereof 
addressed as follows: 

 
JEFF BENDAVID, ESQ 
Moran, Brandon, Bendavid, Moran 
630 South Fourth Street 
Las Vegas, NV 89101 
j.bendavid@moranlawfirm.com 
 
NATHAN KANUTE, ESQ 
Snell & Wilmer 
3883 Howard Hughes Pkwy 
Suite 1100 
Lass Vegas, NV 89169 
nkanute@swlaw.com 
 
 [ ] (BY FIRST CLASS MAIL) I am readily familiar with the firm’s practice of 
collection and processing correspondence for mailing.  Under that practice it would be 
deposited with the U.S. Postal service on that same day with first class postage thereon 
fully prepaid at Las Vegas, NV in the ordinary course of business.   
 
[ ] (BY PERSONAL SERVICE) I delivered such envelope by hand to the office, and/or 
to the attorney listed as the addressee below. 
 
[ ] (BY FAX SERVICE) Pursuant to consent under NRCP, Rule 5(b), I hereby certify 
that service of the aforementioned document(s) via facsimile, pursuant to EDCR Rule 
7.26(a), as set forth herein. 
 
[x] (BY EMAIL SERVICE) (Wiznet/email) Pursuant NRCP, Rule 5(b)(2)(D), and 
the EDCR on electronic service, I hereby certify that service of the aforementioned 
document(s) via email to pursuant to the relevant and pertinent provisions of EDCR and 
NRCP, as set forth herein. 
 
 
Executed on this 23rd day of December, 2017 
 
 
       /s/ George O. West III 
       GEORGE O. WEST III 
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ASTA 
GEORGE O. WEST III [SBN 7951] 
Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 
10161 Park Run Drive, Suite 150 
Las Vegas, NV 89145 
Email : gowesq@cox.net 
Websites : www.caaaf.net 
www.americasautofraudattorney.com 
(702) 318-6570 
(702) 664-0459 [fax] 
 
CRAIG B. FRIEDBERG [SBN 4606] 
Law Offices of Craig B. Friedberg, Esq. 
4760 S. Pecos Road, Suite 103 
Las Vegas, NV 89121 
(702) 435-7968 
Fax: (702) 946-0887 
Email: attcbf@cox.net 
Website: www.consumerlaw.justia.net  
 
Attorneys for Plaintiffs 
DERRICK POOLE 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 
 
DERRICK POOLE,    ) CASE NO : A-16-737120-C 

 ) DEPT :  XXVII 
      ) 

Plaintiff,    ) CASE APPEAL STATEMENT 
     )   
v     )  
     ) [Filed concurrently with Plaintiff’s 

      ) Notice of Appeal] 
NEVADA AUTO DEALERSHIP INVEST- )  
MENTS LLC a Nevada Limited Liability )  
Company d/b/a SAHARA CHRYSLER,  )  
JEEP, DODGE, WELLS FARGO DEALER )  
SERVICES INC., COREPOINTE INSUR- ) 
ANCE COMPANY, and DOES 1 through 100,) 
Inclusive,     ) 
      )  

Defendants,    )                     
_______________________________)        
  

 

 

 

Case Number: A-16-737120-C

Electronically Filed
12/23/2017 10:05 PM
Steven D. Grierson
CLERK OF THE COURT
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1. Name of Appellant :  Derrick Poole 

 2. Judge Issuing Order Being Appealed : Hon. Nancy Alf 

 3. Parties to the District Court Proceeding : 

  Plaintiff : DERRICK POOLE 

Defendants : NEVADA AUTO DEALERSHIP INVESTMENTS LLC a Nevada   
WELLS FARGO DEALER SERVICES INC., COREPOINTE INSURANCE 
COMPANY  

 
 4. Parties involved in this Appeal 

  Appellant: DERRICK POOLE 

Respondents: NEVADA AUTO DEALERSHIP INVESTMENTS LLC a Nevada   
And COREPOINTE INSURANCE COMPANY 1 

 
5. Identification of Attorneys for Represented Parties : 
 

For Plaintiff : DERRICK POOLE 
 
GEORGE O. WEST III  
Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 
10161 Park Run Drive, Suite 150 
Las Vegas, NV 89145 
Email : gowesq@cox.net 
(702) 318-6570 
(702) 664-0459 [fax] 

 
CRAIG B. FRIEDBERG  
Law Offices of Craig B. Friedberg, Esq. 
4760 S. Pecos Road, Suite 103 
Las Vegas, NV 89121 
(702) 435-7968 
Fax: (702) 946-0887 
Email: attcbf@cox.net 
 
For Respondents: NEVADA AUTO DEALERSHIP INVESTMENTS LLC, 
and COREPOINTE INSURANCE COMPANY  

 
JEFF BENDAVID, ESQ 
Moran, Brandon, Bendavid, Moran 
630 South Fourth Street 
Las Vegas, NV 89101 

                                                1  Defendant WELLS FARGO DEALER SERVICES INC was dismissed from the action via a 
stipulation and order pursuant to Rule 41 after the granting of Defendants NEVADA AUTO DEALERSHIP 
INVESTMENTS LLC, and COREPOINTE INSURANCE COMPANY’s motion for summary judgment 
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(702) 384-8424 
j.bendavid@moranlawfirm.com 

 
6. Appellant was represented by retained counsel George O. West III and 

Craig B. Friedberg 
 

7. Appellant is currently being represented by retained counsel George O. 
West III and Craig B. Friedberg 

 
8. Forma Paupris Status : N/A 

 
9. Date Proceedings Commenced in District Court :  Complaint filed May 22, 

2016. 
 

10. This is an action based on statutory consumer fraud/deceptive trade 
practices pursuant to NRS 41.600 and Chapter 598 of the NRS involving 
the sale of used certified pre owned vehicle.  The case involved material 
non-disclosures relating to the vehicle at time of sale.  Defendants 
NEVADA AUTO DEALERSHIP INVESTMENTS LLC and COREPOINTE 
INSURANCE COMPANY filed a motion for summary judgment pursuant 
to Rule 56.   The Court granted said Defendants’ motion for summary 
judgment dismissing all of Plaintiff’s claims for relief. 

 
11. Case has not been subject to any previous appeal or writ. 

 
12. This appeal does not involved child custody of visitation 

 
13. Defendants were granted summary judgment on all claims for relief, 

consequently settlement is not likely on the part of 
Defendants/Respondents. 
 
 
 

 
Dated this 23rd day of December, 2017  

By /s/ George O. West III 
         GEORGE O. WEST III 

Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 

Attorney for Plaintiff 
DERRICK POOLE 
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PROOF OF SERVICE 
 

STATE OF NEVADA  ) 
     ) 
COUNTY OF CLARK  ) 
 
On December 23, 2017, I served the forgoing document(s) described as 1) NOTICE OF 
APPEAL 2) CASE APPEAL STATEMENT on interested party(ies) in this action by 
either fax and/or email, or by placing a true and correct copy and/or original thereof 
addressed as follows: 

 
JEFF BENDAVID, ESQ 
Moran, Brandon, Bendavid, Moran 
630 South Fourth Street 
Las Vegas, NV 89101 
j.bendavid@moranlawfirm.com 
 
NATHAN KANUTE, ESQ 
Snell & Wilmer 
3883 Howard Hughes Pkwy 
Suite 1100 
Lass Vegas, NV 89169 
nkanute@swlaw.com 
 
 [ ] (BY FIRST CLASS MAIL) I am readily familiar with the firm’s practice of 
collection and processing correspondence for mailing.  Under that practice it would be 
deposited with the U.S. Postal service on that same day with first class postage thereon 
fully prepaid at Las Vegas, NV in the ordinary course of business.   
 
[ ] (BY PERSONAL SERVICE) I delivered such envelope by hand to the office, and/or 
to the attorney listed as the addressee below. 
 
[ ] (BY FAX SERVICE) Pursuant to consent under NRCP, Rule 5(b), I hereby certify 
that service of the aforementioned document(s) via facsimile, pursuant to EDCR Rule 
7.26(a), as set forth herein. 
 
[x] (BY EMAIL SERVICE) (Wiznet/email) Pursuant NRCP, Rule 5(b)(2)(D), and 
the EDCR on electronic service, I hereby certify that service of the aforementioned 
document(s) via email to pursuant to the relevant and pertinent provisions of EDCR and 
NRCP, as set forth herein. 
 
 
Executed on this 23rd day of December, 2017 
 
 
       /s/ George O. West III 
       GEORGE O. WEST III 
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Derrick Poole, Plaintiff(s)
vs.
Nevada Auto Dealership Investments LLC, Defendant
(s)

§
§
§
§
§

Location: Department 27
Judicial Officer: Allf, Nancy

Filed on: 05/22/2016
Cross-Reference Case

Number:
A737120

CASE INFORMATION

Statistical Closures
12/08/2017       Summary Judgment

Case Type: Other Tort

Case Flags: Appealed to Supreme Court
Jury Demand Filed
Automatically Exempt from 
Arbitration

DATE CASE ASSIGNMENT

Current Case Assignment
Case Number A-16-737120-C
Court Department 27
Date Assigned 05/22/2016
Judicial Officer Allf, Nancy

PARTY INFORMATION

Lead Attorneys
Plaintiff Poole, Derrick West III, George O.

Retained
702-318-6570(W)

Defendant CorePoint Insurance Company Terry, Brian K.
Retained

702-366-0622(W)

Nevada Auto Dealership Investments LLC Bendavid, Jeffrey A.
Retained

7023848424(W)

Wells Fargo Dealer Services Inc Sorenson, Amy F.
Retained

702-784-5200(W)

DATE EVENTS & ORDERS OF THE COURT INDEX

05/22/2016 Complaint With Jury Demand
Filed By:  Plaintiff  Poole, Derrick
Complaint for Damages, and Equitable and Declaratory Relief and Demand for Jury Trial

08/31/2016 Answer to Complaint
Filed by:  Defendant  Wells Fargo Dealer Services Inc
Wells Fargo Dealer Services' Answer to Complaint for Damages and Equitable and 
Decllaratory Relief

08/31/2016 Initial Appearance Fee Disclosure
Filed By:  Defendant  Wells Fargo Dealer Services Inc
Wells Fargo Dealer Services' Initial Appearance Fee Disclosure

08/31/2016 Answer to Complaint
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Defendants, Nevada Auto Dealership Investments LLC d/b/a Sahara Chrysler, Jeep, Dodge 

DEPARTMENT 27

CASE SUMMARY
CASE NO. A-16-737120-C
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and CorePoint Insurance Company's Answer to Complaint for Damages and Equitable and
Declaratory Relief

08/31/2016 Initial Appearance Fee Disclosure
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Initial Appearance Fee Disclosure (NRS Chapter 19)

10/14/2016 Joint Case Conference Report
Filed By:  Plaintiff  Poole, Derrick
Joint Case Conference Report

12/06/2016 Scheduling Order
Scheduling Order

01/26/2017 Order Setting Civil Jury Trial, Pre-Trial, and Calendar Call
Order Setting Civil Jury Trial, Pre-Trial/Calendar Call

03/17/2017 Motion to Amend Complaint
Filed By:  Plaintiff  Poole, Derrick
Notice of Motion and Motion for Leave to File First Amended Complaint

03/28/2017 Non Opposition
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Non-Opposition to Plaintiff's Motion for Leave to File First Amended Complaint

04/13/2017 Minute Order (3:00 AM)  (Judicial Officer: Allf, Nancy)
Minute Order: Notice of Motin and Motion for Leave to File First Amended Complaint

04/17/2017 Order Granting Motion
Filed By:  Plaintiff  Poole, Derrick
Order Granting Plaintiff's Motion to File Second Amended Complaint

04/19/2017 CANCELED Motion to Amend Complaint (9:00 AM)  (Judicial Officer: Allf, Nancy)
Vacated - Moot
Notice of Motion and Motion for Leave to File First Amended Complaint

05/15/2017 First Amended Complaint
Filed By:  Plaintiff  Poole, Derrick
First Amended Complaint for Damages and for Equitable and Declaratory Relief and Demand 
for Jury Trial

06/01/2017 Substitution of Attorney
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Substitution of Attorneys

08/07/2017 Notice of Association of Counsel
Filed By:  Plaintiff  Poole, Derrick
Notice of Association of Counsel

08/16/2017 Answer to Amended Complaint
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge and 
Corepointe Insurance Co's Answer to First Amended Complaint

DEPARTMENT 27

CASE SUMMARY
CASE NO. A-16-737120-C
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08/17/2017 Answer to Amended Complaint
Filed By:  Defendant  Wells Fargo Dealer Services Inc
Wells Fargo Dealer Services, Inc.'s Answer to First Amended Complaint for Damages and 
Equitable and Declaratory Relief

09/11/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Opposition to Defendant Sahara Chrysler Jeep Dodge's MOtion for Protective 
Order on OST

09/11/2017 Motion
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge's 
Motion for Protective Order on Order Shortening Time

09/12/2017 Certificate of Service
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Certificate of Service

09/19/2017 Motion to Compel
Filed By:  Plaintiff  Poole, Derrick
Motion To Compel Defendant On Shortened Time To: 1) Unconditionally Admit Requests For 
Admissions 2) Serve Supplemental Responses To Interrogatories 3) Serve Supplemental 
Responses And Documents To Plaintiff s Request For Production Of Documents

09/22/2017 Notice of Change
Filed By:  Plaintiff  Poole, Derrick
Notice of Change of Status on Plaintiff's Motions to Compel and Defendant Sahara's Motion 
for Protective Order

09/26/2017 Opposition
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Opposition to Plaintiff's Motion to Compel Unqualified Responses to Certain Requests for 
Admissions from Defendant on Order Shortening Time

09/27/2017 Motion for Protective Order (9:30 AM)  (Judicial Officer: Bulla, Bonnie)
Deft Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge's Motion for 
Protective Order on OST

09/27/2017 Motion to Compel (9:30 AM)  (Judicial Officer: Bulla, Bonnie)
Motion To Compel Defendant On Shortened Time To: 1) Unconditionally Admit Requests For 
Admissions 2) Serve Supplemental Responses To Interrogatories 3) Serve Supplemental 
Responses And Documents To Plaintiff s Request For Production Of Documents

09/27/2017 All Pending Motions (9:30 AM)  (Judicial Officer: Bulla, Bonnie)

09/29/2017 Motion
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Motion in Limine to Exclude the Report, Testimony and Opinions of Plaintiff Derrick Poole's 
Expert, Rocco Avellini

10/02/2017 Motion for Summary Judgment
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant's Nevada Auto Dealership Investments LLC's and Corepointe Insurance Company's 
Motion for Summary Judgment
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10/02/2017 Motion in Limine
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion in Limine No.2 to Exclude any Reference, Discussion, Testimony or Other Evidence of 
Plaintiff's Opinion(s) Regarding Frame Damage and/or the Appropriateness of Certification 
on the Subject Vehicle

10/02/2017 Motion in Limine
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion in Limine No.4 to Exclude any Reference, Discussion, Testimony or Other Evidence of 
General Expectations of all Consumers

10/02/2017 Motion in Limine
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion in Limine No.1 to Exclude any Reference, Discussion, Testimony or Other Evidence
Offered by Witnesses Who Have Not Already Been Disclosed and Identified Prior to the Close 
of Discovery

10/02/2017 Motion in Limine
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion in Limine No.3 to Exclude any Reference, Discussion, Testimony or Other Evidence of 
Plaintiff's Opinion(s) Regarding any Safety Issues on the Subject Vehicle

10/03/2017 Motion
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion to Continue Trial on Order Shortening Time

10/12/2017 Subpoena Electronically Issued
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Trial Subpoena

10/13/2017 Opposition
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Limited Opposition to Plaintiff's Motion to Continue Trial

10/13/2017 Order Shortening Time
Filed By:  Plaintiff  Poole, Derrick
Order Shortening Time To Hear Plaintiff's Motion To Continue Defendant Sahara's Motions 
In Limine And Motion For Summary Judgment

10/16/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Opposition to Sahara's Motion to Continue Trial on OST

10/17/2017 Minute Order (3:00 AM)  (Judicial Officer: Allf, Nancy)
Minute Order: Disclosure

10/18/2017 Motion to Continue Trial (9:00 AM)  (Judicial Officer: Allf, Nancy)
Defendant Nevada Auto Dealership Investments LLC d/b/a Sahara Chrysler Jeep Dodge 
Ram's Motion to Continue Trial on Order Shortening Time

10/18/2017 Motion to Continue (9:00 AM)  (Judicial Officer: Allf, Nancy)
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Plaintff's Motion to Continue Defendant Sahara's Motions in Limine and Motion for Summary 
Judgment on Order Shortening Time

10/18/2017 All Pending Motions (9:00 AM)  (Judicial Officer: Allf, Nancy)

10/20/2017 Opposition to Motion For Summary Judgment
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Opposition to Defendant Sahara's Motion for Summary Judgment

10/20/2017 Response
Filed by:  Plaintiff  Poole, Derrick
Plaintiff's Response to Defendants' Separate Statement of Undisputed Material Facts in 
Opposition to Defendants' Motion for Motion for Summary

10/21/2017 Statement
Filed by:  Plaintiff  Poole, Derrick
Plaintiff's Separate Statement of Undisputed Material Facts in Support to Plaintiff's 
Opposition to Defendant's Motion for Summary Judgment

10/21/2017 Exhibits
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Exhibits in Support of Plaintiff's Opposition to Defendant's Motion for Summary 
Judgment

10/22/2017 Errata
Filed By:  Plaintiff  Poole, Derrick
Notice of Errata on Plaintiffs Separate Statement of Undisputed Material Facts in Opposition 
to Defendants' Motion for Summary Judgment 

10/24/2017 Application
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Ex Parte Application [with Notice] to Increase Page Limitations on Plaintiffs 
Opposition to Defendants' Motion for Summary Judgment

10/25/2017 Notice
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Notice of Non Opposition to Defendant Nevada Auto Dealership Investments LLC D/B/A 
Sahara Chrysler Jeep Dodge Rams Motion in Limine No. 1 to Exclude any Reference,
Discussion, Testimony or Other Evidence Offered by Witnesses who have not Already Been 
Disclosed and Identified Prior to the Close of Discovery

10/25/2017 Notice
Notice of Non Opposition to Defendant Nevada Auto Dealership Investments LLC D/B/A 
Sahara Chrysler Jeep Dodge Rams Motion in Limine No. 2 to Exclude any Reference,
Discussion, Testimony or Other Evidence of Plaintiffs Opinion(s) Regarding Frame Damage 
and/or the Appropriateness of Certification on the Subject Vehicle

10/25/2017 Notice
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Notice of Non Opposition to Defendant Nevada Auto Dealership Investments LLC D/B/A 
Sahara Chrysler Jeep Dodge Rams Motion in Limine No. 3 to Exclude any Reference,
Discussion, Testimony or Other Evidence of Plaintiffs Opinion(s) Regarding any Safety Issues 
on the Subject Vehicle

10/25/2017 Notice
Filed By:  Defendant  Nevada Auto Dealership Investments LLC

DEPARTMENT 27

CASE SUMMARY
CASE NO. A-16-737120-C

PAGE 5 OF 10 Printed on 12/28/2017 at 1:40 PMJOINT APPENDIX 1020



Notice of Non Opposition to Motion in Limine to Exclude the Report, Testimony and Opinions 
of Plaintiff Derrick Poole's Expert Rocco Avellini

10/25/2017 Notice
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Notice of Non Opposition to Defendant Nevada Auto Dealership Investments LLC D/B/A 
Sahara Chrysler Jeep Dodge Rams Motion in Limine No. 4 to Exclude any Reference,
Discussion, Testimony or Other Evidence of General Expectations of all Consumers

10/26/2017 Objection
Filed By:  Plaintiff  Poole, Derrick
Objection to Defendants Filing of Non Oppositions to Defendants Motions in Limine

11/02/2017 Reply
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Defendants' Nevada Auto Dealership Investments LLC and Corepointe Insurance Opposition 
to Plaintiff's Ex Parte Application [with Notice] to Increase Page Limitation on Plaintiff's 
Opposition to Defendant's Motion for Summary Judgment

11/02/2017 Response
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Response to Plaintiff's Objection to Defendants' Notices of Non Opposition to Defendants' 
Motions in Limine

11/03/2017 Reply
Filed by:  Plaintiff  Poole, Derrick
PLAINTIFF'S REPLY BRIEF TO DEFENDANT'S OPPOSITION TO PLAINTIFF'S 
APPLICATION TO INCREASE PAGE LIMITATION IN OPPOSIING DEFENDANT'S MSJ

11/03/2017 Reply
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Defendants Nevada Auto Dealership Investments LLC's and Corepointe Insurance Company's 
Reply In Support of Motion for Summary Judgment

11/03/2017 Motion
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Motion to Strike Declaration of Rocco Avellini Attached on Plaintiff's Opposition on Order 
Shortening Time

11/03/2017 Motion
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant's Motion to Strike Fugitive Documents Filed by Plaintiff on Order Shortening Time

11/04/2017 Order
Filed By:  Plaintiff  Poole, Derrick
ORDER GRANTING PLAINTIFF'S EX PART APPLICATION [WITH NOTICE] TO 
INCREASE THE PAGE LIMITATIONS ON PLAINTIFF'S OPPOSITION TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT

11/06/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Opposition to Defendant's Motion to Strike "Fugitive" Documents on OST

11/06/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Opposition to Defendant's Motion to Strike Declaration of Rocco Avillini in Support 
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of Plaintiff's Opposition to Defendants' Motion for Summary Judgment

11/08/2017 Minute Order (3:00 AM)  (Judicial Officer: Allf, Nancy)

11/09/2017 Pretrial/Calendar Call (10:30 AM) (Judicial Officer: Allf, Nancy)

11/09/2017 Motion for Summary Judgment (10:30 AM)  (Judicial Officer: Allf, Nancy)
Defendant's Nevada Auto Dealership Investments LLC's and Corepointe Insurance Company's 
Motion for Summary Judgment

11/09/2017 Motion to Strike (10:30 AM)  (Judicial Officer: Allf, Nancy)
Defendants Nevada Auto Dealership Investments LLC d/b/a Sahara Chrysler and Corepointe 
Insurance Co.'s Motion to Strike Declaration of Rocco Avellini Attached to Plainmtiff's 
Opposition on Order Shortening Time

11/09/2017 Motion to Strike (10:30 AM)  (Judicial Officer: Allf, Nancy)
Defendants Nevada Auto Dealership Investments LLC d/b/a Sahara Chrysler and Corepointe 
Insurance Co.'s Motion to Strike Fugitive Documents Filed by Plaintiff on Order Shortening
Time

11/09/2017 All Pending Motions (10:30 AM)  (Judicial Officer: Allf, Nancy)

11/13/2017 CANCELED Jury Trial (10:30 AM)  (Judicial Officer: Allf, Nancy)
Vacated

11/13/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTION IN LIMINE TO EXCLUDE 
PLAINTIFF'S RETAINED EXPERT, ROCCO AVILLINI, AT TIME OF TRIAL

11/13/2017 Opposition
PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOITON IN LIMINE TO EXCLUDE ANY 
REFERENCE, DISCUSSION, TESTIMONY OR OTHER EVIDENCE OF PLAINTIFF'S 
OPINIONS REGARDING FRAME DAMAGE AND/OR APPROPRIATENESS OF 
CERTIFICATION OF THE VEHICLE

11/13/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTION IN LIMINE TO EXCLUDE ANY 
REFERENCE, DISCUSSION, TESTIMONY OR OTHER EVIDENCE OFFERED BY 
WITNESS WHO HAVE NOT ALREADY BEEN DISCLOSED OR IDENTIFIED PRIOR TO 
THE CLOSE OF DISCOVERY

11/13/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Opposition to Defendants' Motionin Limine to Exclude any Reference, Discussion, 
Testimony or Other Evidence of General Expectations of All Consumers

11/13/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOITON IN LIMINE TO EXCLUDE ANY 
REFERENCE, DISCUSSION, TESTIMONY OR OTHER EVIDENCE OF PLAINTIFF'S 
OPINIONS REGARDING SAFETY ISSUES ON THE SUBJECT VEHICLE

11/13/2017 Opposition
Filed By:  Plaintiff  Poole, Derrick
Plaintiff's Opposition to Defendants' Motion in Limine to Exclude any Reference, Discussion, 
Testimony or Other Evidence Offered by Witnesses who have not Already Been Disclosedor 
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Indentified Prior to the Close of Discovery

11/21/2017 CANCELED Decision (3:00 AM) (Judicial Officer: Allf, Nancy)
Vacated
Decision: Defendant's Nevada Auto Dealership Investments LLC's and Corepointe Insurance 
Company's Motion for Summary Judgment

11/27/2017 Decision and Order
Decision and Order Granting Defendants' Motion for Summary Judgment

11/27/2017 Summary Judgment (Judicial Officer: Allf, Nancy)
Debtors: Derrick Poole (Plaintiff)
Creditors: Nevada Auto Dealership Investments LLC (Defendant)
Judgment: 11/27/2017, Docketed: 11/27/2017

11/30/2017 CANCELED Status Check: Compliance (3:00 AM)  (Judicial Officer: Bulla, Bonnie)
Vacated - per Commissioner

12/01/2017 Notice of Entry of Decision and Order
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Notice of Entry of Decision and Order Granting Defendants' Motion for Summary Judgment

12/01/2017 Discovery Commissioners Report and Recommendations
Discovery Commissioner's Report and Recommendations

12/05/2017 Memorandum
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Verified memorandum of Costs

12/08/2017 Order to Statistically Close Case
Civil Order to Statistically Close Case

12/08/2017 Motion to Retax
Filed By:  Plaintiff  Poole, Derrick
Motion to Retax and Settle Costs

12/09/2017 Order Denying Motion
Filed By:  Plaintiff  Poole, Derrick
Order Denying Defendant Nevada Auto Dealership Investments LLC D/B/A Sahara Chrysler 
Jeep Dodge Ram's Motion to Strike Fugitive Documents and Motion to Strike the Declaration 
of Rocco Avellini Attached to Plaintiff's Opposition to Defendants's Motion for Summary
Judgment

12/19/2017 Supplemental
Filed by:  Defendant  Nevada Auto Dealership Investments LLC
Supplemental Verified Memorandum of Costs

12/19/2017 Motion for Attorney Fees and Costs
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Defendant Nevada Auto Dealership Investments, LLC's Motion for Attorneys' Fees and Costs

12/21/2017 CANCELED Motion in Limine (10:30 AM) (Judicial Officer: Allf, Nancy)
Vacated - per Order
Motion in Limine to Exclude the Report, Testimony and Opinions of Plaintiff Derrick Poole's 
Expert, Rocco Avellini
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12/21/2017 CANCELED Motion in Limine (10:30 AM)  (Judicial Officer: Allf, Nancy)
Vacated - per Order
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion in Limine No.2 to Exclude any Reference, Discussion, Testimony or Other Evidence of
Plaintiff's Opinion(s) Regarding Frame Damage and/or the Appropriateness of Certification 
on the Subject Vehicle

12/21/2017 CANCELED Motion in Limine (10:30 AM)  (Judicial Officer: Allf, Nancy)
Vacated - per Order
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion in Limine No.4 to Exclude any Reference, Discussion, Testimony or Other Evidence of 
General Expectations of all Consumers

12/21/2017 CANCELED Motion in Limine (10:30 AM)  (Judicial Officer: Allf, Nancy)
Vacated - per Order
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeed Dodge Ram's 
Motion in Limine No 1 to Exclude any Reference, Discussion, Testimony or Other Evidence 
Offered by Witnesses Who Have Not Already Been Disclosed and Identified Prior to the Close 
of Discovery

12/21/2017 CANCELED Motion in Limine (10:30 AM) (Judicial Officer: Allf, Nancy)
Vacated - per Order
Defendant Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram's 
Motion in Limine No. 3 to Exclude an Reference, Discussion, Testimony or Other Evidence of
Plaintiff's Opinion(s) Regarding Any Safety Issues on the Subject Vehicle

12/21/2017 Declaration
Filed By:  Defendant  Nevada Auto Dealership Investments LLC
Supplemental Declaration of Jeffery A. Bendavid in Support of Defendant's Motion for 
Attorneys' Fees and Costs

12/23/2017 Notice of Appeal
Filed By:  Plaintiff  Poole, Derrick
Notice of Appeal

12/23/2017 Case Appeal Statement
Filed By:  Plaintiff  Poole, Derrick
Case Appeal Statment

01/08/2018 CANCELED Jury Trial - FIRM (10:00 AM) (Judicial Officer: Allf, Nancy)
Vacated - per Order

02/01/2018 Motion (9:30 AM)  (Judicial Officer: Allf, Nancy)
Motion to Retax and Settle Costs

02/01/2018 Motion for Attorney Fees and Costs (9:30 AM)  (Judicial Officer: Allf, Nancy)
Defendant Nevada Auto Dealership Investments, LLC's Motion for Attorneys' Fees and Costs

DATE FINANCIAL INFORMATION

Defendant  CorePoint Insurance Company
Total Charges 30.00
Total Payments and Credits 30.00
Balance Due as of  12/28/2017 0.00

Defendant  Nevada Auto Dealership Investments LLC
Total Charges 423.00
Total Payments and Credits 423.00
Balance Due as of  12/28/2017 0.00

Defendant  Wells Fargo Dealer Services Inc
Total Charges 223.00
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Total Payments and Credits 223.00
Balance Due as of  12/28/2017 0.00

Plaintiff  Poole, Derrick
Total Charges 318.00
Total Payments and Credits 318.00
Balance Due as of  12/28/2017 0.00
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DISTRICT COURT

CLARK COUNTY,NEVADA

DERRICK POOLE

VS.

CASE NO.:A‐ 16-737120-C

DEPT NO.:27
PLAINTIFF(S)

NEVADA AUTO DEALERSHIP
INVESTMENTS,LLC;WELLS FARGO
DEALER SERVICES,INC.;
COREPOINTE INSURANCE
COⅣIPANY

DECISION & ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

These matters having come on for hearing on November 9, 2017: George O. West III, Esq.

and Craig B. Friedberg, Esq. appearing for Plaintiff Derrick Poole ("Poole"); Jeffery A.

Bendavid, Esq. and Stephanie J. Smith, Esq. appearing for Defendants Nevada Auto Dealership

Investments LLC d/b/a Sahara Chrysler, Jeep, Dodge, and Corepointe Insurance Company

("Defendant(s)"), and the Court having heard arguments of counsel, and being fully advised in

the premises, COURT FINDS after review:

This case arises out of a sale of a Certified Pre-Owned ("CPO") truck purchased on or about

May 26,2014. Defendants Nevada Auto Dealership LLC and Corepointe Insurance Co. filed a

Motion for Summary Judgment on October 2,2017, and a hearing was held November 9,2017 .

The Court took the matter under advisement and set a Status Check for November 21,2017 foil

the Court to release a written decision.

Case Number: A-16-737120-C

Electronically Filed
11/27/2017 8:10 AM
Steven D. Grierson
CLERK OF THE COURT
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When Plaintiff purchased his CPO 2013 Dodge Ram from Defendant, Defendant

disclosed that the vehicle was in a prior accident. It is undisputed that Defendant produced a

CarFax vehicle history report that listed the vehicle was in a prior accident, and the sales

representative indicated the same. Plaintiff drove the vehicle for a year, at which point he

discovered the vehicle had frame damage. Plaintiff kept driving the vehicle. Plaintiff now

contends that Defendants' disclosure of the previous accident at the time of sale was

insufficient because Defendants had an Allstate Collision Estimate of Record ("ACE") that

stated the nature, extent, and repair cost of the damage from the previous collision.

Defendant moves for summary judgment under NRCP 56. "Summary judgment is

appropriate under NRCP 56 when the pleadings, depositions, answers to interrogatories,

admissions, and affidavits, if any, that are properly before the court demonstrate that no

genuine issue of material fact exists, and the moving party is entitled to judgment as a matter

of law." Wood v. Safeway, Inc., l2l Nev. 724, 731, l2l P.3d 1026, 103 1 (2005).

Plaintiff argues that each of his claims arise from Defendant's failure to disclose material

facts, namely the nature and extent of the damage from the previous collision. Defendant

contends that the material fact here is that the vehicle was in a prior accident, not the extent of

the damage from that accident.

NRS 598.0923 only requires the disclosure of material facts. Here, the material fact is that

the vehicle was in a prior accident. The duty to disclose under NRS 598.0923 does not extend to

the entire effect ofthe accident, such as a price breakdown ofevery part and service provided as

listed in the ACE. It is undisputed that Defendant disclosed the prior accident to Plaintiff. There

is no indication in the record that Plaintiff inquired about the parts and services used to repair the

vehicle as provided in the ACE, and such information was then withheld. Plaintiff relied on the

つ
ん
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CPO report, which the undisputed evidence shows would only have notated frame damage if a

repair, if any, was not up to standard.

To the extent Plaintiff argues Defendant made false representations as to the certification of

truck, or that the truck was of a particular quality or standard, this argument is flawed. The

vehicle went through and passed a 125-point Certified Pre-Owned Vehicle Inspection. Given

certification, Plaintiff cannot argue that Defendant misrepresented that the vehicle was CPO

certified, as it was. The sufficiency of the CPO inspection standards is not at issue for this

argument, but rather the fact that the vehicle was ultimately certified as pre-owned.

Plaintiff conceded at the hearing that if the claim for deceptive trade practices fails, the

remaining claims for equitable relief must also fail. This Court agrees. Defendant disclosed the

material facts about the vehicle, and Plaintiff purchased the vehicle, driving it for at least two

years, Thus, there are no grounds to grant equitable relief for Plaintiff.

THEREFORE, COURT ORDERS for good cause appearing and after review Defendants'

Motion for Summary Judgment is hereby GRANTED. The hearing on Motions in Limine set for

December 21,2017 at 10:30 a.m. on Motions Calendar and the Jury Trial set to begin January 8,

2018 at 10:00 a.m. are hereby VACATED.

DATED November 22,2017

NANCマ4¥“讐窯:ち

'一

ノニZ」□L生〔l_____ALLF 、

DISTRICT COURT JUDGE

●
′
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CERTIFICATE OF SERVICE

I hereby ccrtify that on or about the date signed l caused thc foregoing documcnt

to bc electronically served pllrsuant to EDCR 8.05(a)and 8.05(o thrOugh the Eighth

Judicial lDistrict Cou■ 's electronic flling systenl,with thc datc and tillnc of thc clcctronic

service substituted for the date and place ofdeposit in the rnail to and/or by fax and inailto:

Jeffery Bendavid,Esq.

Stephanie SInith,Esq.

MORAN BRANDON BENDAVID MORAN

George West HI,Esq.

LAW OFFICES OF GEORGE Oo WEST,Ⅱ I

Craig Friedberg,Esq.

LAW OFFICES OF CRAIG B.FRIEDBERG,ESQ.

Karen Lalvrende
Judicial Executive Assistant

4
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A‐16‐737120‐C 

PRINT DATE: 12/28/2017 Page 1 of 12 Minutes Date: April 13, 2017 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Other Tort COURT MINUTES April 13, 2017 
 
A-16-737120-C Derrick Poole, Plaintiff(s) 

vs. 
Nevada Auto Dealership Investments LLC, Defendant(s) 

 
April 13, 2017 3:00 AM Minute Order  
 
HEARD BY: Allf, Nancy COURTROOM:  
 
COURT CLERK: Nicole McDevitt 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- COURT FINDS after review Plaintiff filed a Motion for Leave to File First Amended Complaint ( 
Motion ) on March 17, 2017 and the matter was set for a Hearing on Motions Calendar on April 19, 
2017 at 9:00 a.m. 
 
COURT FURTHER FINDS after review the Certificate of Service indicates the Motion was e-served 
through the Court s e-service system to Defendants on March 17, 2017.  
 
COURT FURTHER FINDS after review that no party has filed an opposition to the Motion. 
Furthermore, on March 28, 2017, Defendant Nevada Auto Dealership Investments, LLC filed a Notice 
of Non-Opposition.  
 
COURT ORDERS for good cause appearing and after review pursuant to EDCR 2.20(e), failure to file 
an opposition may be construed as an admission that the motion is meritorious and consent to 
granting the same.  COURT FURTHER ORDERS for good cause appearing and after review, Plaintiff 
s Motion for Leave to File First Amended Complaint is GRANTED; the Court has reviewed the 
Motion, which provides for cause for the Granting of this Motion; HEARING set for MOTIONS 
CALENDAR on April 19, 2017 at 9:00 a.m., VACATED; the Court will sign Plaintiff s previously 
submitted Order.  
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CLERK'S NOTE:  A copy of this minute order was placed in faxed to: Thorndal Armstrong Delk 
Balkenbush & Eisinger (702-366-0327), Law Offices of George O. West III (702-664-0459), Snell & 
Wilmer, L.L.P. (702-784-5252) 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Other Tort COURT MINUTES September 27, 2017 
 
A-16-737120-C Derrick Poole, Plaintiff(s) 

vs. 
Nevada Auto Dealership Investments LLC, Defendant(s) 

 
September 27, 2017 9:30 AM All Pending Motions  
 
HEARD BY: Bulla, Bonnie COURTROOM: RJC Level 5 Hearing Room 
 
COURT CLERK: Jennifer Lott 
 
RECORDER: Francesca Haak 
 
REPORTER:  
 
PARTIES  
PRESENT: 

 
Bendavid, Jeffrey   A. Attorney 
West III, George O. Attorney 

 

 
JOURNAL ENTRIES 

 
- Deft Nevada Auto Dealership Investments LLC dba Sahara Chrysler Jeep Dodge's Motion for 
Protective Order on OST 
 
Motion To Compel Defendant On Shortened Time To: 1) Unconditionally Admit  Requests For 
Admissions;  2) Serve Supplemental Responses To Interrogatories;  3) Serve Supplemental Responses 
And Documents To Plaintiff's Request For Production Of Documents 
 
 
 
Colloquy re: properly answering Admissions, and a failure to admit a document as authentic could 
result in attorney fees at Trial.  Colloquy re: Admission 24.  11-13-17 Trial date.  Arguments by 
counsel.  Colloquy re: Rule 36.  Counsel are close to Trial, and Commissioner cannot do anything 
further for counsel.  COMMISSIONER RECOMMENDED, Deft Nevada Auto Dealership Investments 
LLC dba Sahara Chrysler Jeep Dodge's Motion for Protective Order is MOOT;  Motion To Compel 
Defendant On Shortened Time To: 1) Unconditionally Admit  Requests For Admissions; 2) Serve 
Supplemental Responses To Interrogatories; 3) Serve Supplemental Responses And Documents To 
Plaintiff's Request For Production Of Documents is GRANTED; admit or deny Admissions, and 
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counsel may qualify as discussed; amend answers and send to Mr. West by 10-13-17.  Mr. West to 
prepare the Report and Recommendations, and Mr. Bendavid to approve as to form and content.  A 
proper report must be timely submitted within 10 days of the hearing.  Otherwise, counsel will pay a 
contribution. 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Other Tort COURT MINUTES October 17, 2017 
 
A-16-737120-C Derrick Poole, Plaintiff(s) 

vs. 
Nevada Auto Dealership Investments LLC, Defendant(s) 

 
October 17, 2017 3:00 AM Minute Order  
 
HEARD BY: Allf, Nancy COURTROOM:  
 
COURT CLERK: Nicole McDevitt 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- COURT FINDS after review on October 3, 2017 Defendants Nevada Auto Dealership Investments 
LLC d/b/a Sahara Chrysler and Corepointe Insurance Co. filed a Motion to Continue Trial on Order 
Shortening Time, and on October 13, 2017 Plaintiff filed an Order Shortening Time to Hear Plaintiff s 
Motion to Continue Defendant Sahara s Motions in Limine and Motion for Summary Judgment 
(collectively, the  Motions ); Hearing was set for Wednesday, October 18, 2017 at 9:00 a.m. on Motions 
Calendar. COURT FURTHER FINDS Defendant Wells Fargo Dealer Services, Inc. is represented by 
the law firm of Snell & Wilmer, LLP.  
 
This minute order is entered pursuant to Nevada Code of Judicial Conduct 2.11(A). Judge Allf s law 
clerk, Adam Ellis, worked for the law firm of Snell & Wilmer for approximately two months as a 
Summer Associate during law school, and will be returning to the law firm at the end of his clerkship 
in September 2018.  
 
Given the pendency of the upcoming hearing, Mr. Ellis will not work on the upcoming Motions. Mr. 
Ellis has no personal knowledge about any of the allegations made in the complaint, nor any 
involvement which would preclude him impartiality. This case was commenced May 22, 2016, before 
the time Mr. Ellis worked at Snell & Wilmer. 
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Should any party have an objection to Mr. Ellis working on the case generally, such objection may be 
made via fax to Department 27 by Wednesday, October 19, 2017 at 3:00 p.m. Should any party object, 
Mr. Ellis will recuse himself from any further substantive matters of the case, but will continue to 
work on procedural matters. 
 
CLERK'S NOTE:  A copy of this minute order was faxed to: Law Offices of George O. West III (702-
664-0459), Moran Brandon Bendavid Moran (702-384-6568), Snell & Wilmer LLP (702-784-5252), and 
Thorndal Armstrong Delk Balkenbush & Eisinger (702-366-0327) 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Other Tort COURT MINUTES October 18, 2017 
 
A-16-737120-C Derrick Poole, Plaintiff(s) 

vs. 
Nevada Auto Dealership Investments LLC, Defendant(s) 

 
October 18, 2017 9:00 AM All Pending Motions  
 
HEARD BY: Allf, Nancy COURTROOM: RJC Courtroom 03A 
 
COURT CLERK: Nicole McDevitt 
 
RECORDER: Brynn Griffiths 
 
REPORTER:  
 
PARTIES  
PRESENT: 

 
Bendavid, Jeffrey   A. Attorney 
Friedberg, Craig B. Attorney 
West III, George O. Attorney 

 

 
JOURNAL ENTRIES 

 
- DEFENDANT NEVADA AUTO DEALERSHIP INVESTMENTS LLC D/B/A SAHARA CHRYSLER 
JEEP DODGE RAM'S MOTION TO CONTINUE TRIAL ON ORDER SHORTENING 
TIME...PLAINTIFF'S MOTION TO CONTINUE DEFENDANT SAHARA'S MOTIONS IN LIMINE 
AND MOTION FOR SUMMARY JUDGMENT ON ORDER SHORTENING TIME 
 
Court stated it could set the trial certain at the end of the stack and set motions in limine at a time 
convenient to everyone.  Mr. West noted his expert would be out of town.  Colloquy regarding 
availability and settings for motions and trial. COURT ORDERED, Defendant's Nevada Auto 
Dealership Investments LLC d/b/a Sahara Chrysler Jeep Dodge Ram's Motion to Continue Trial on 
Order Shortening Time GRANTED; Plaintiff's Motion to Continue Defendant Sahara's Motions in 
Limine and Motion for Summary Judgment GRANTED, pretrial motions CONTINUED to December 
21, 2017 10:00 a.m., Motion in Summary Judgment CONTINUED to November 9, 2017 at 1030 a.m. 
Mr. West requested an extra day to file their oppositions.  Mr. Bendavid stated he had no opposition 
to that.  COURT SO ORDERED. Mr. West requested to exceed the thirty page limit on his opposition.  
Court directed Mr. West to obtain a stipulation or do an exparte application.   
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1/8/2017 - 1/12/2017 JURY TRIAL 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Other Tort COURT MINUTES November 08, 2017 
 
A-16-737120-C Derrick Poole, Plaintiff(s) 

vs. 
Nevada Auto Dealership Investments LLC, Defendant(s) 

 
November 08, 2017 3:00 AM Minute Order  
 
HEARD BY: Allf, Nancy COURTROOM:  
 
COURT CLERK: Nicole McDevitt 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- COURT FINDS after review on September 29, 2017 and October 2, 2017 Defendant Nevada Auto 
Dealership Investments LLC dba Sahara Chrysler Jeep Dodge Ram filed multiple Motions in Limine ( 
Motions in Limine ), and hearings were set for November 2 and November 8, 2017.  
 
COURT FURTHER FINDS after review on October 3, 2017 Defendant filed a Motion to Continue 
Trial on Order Shortening Time, and hearing was held October 18, 2017. At the October 18, 2017 
hearing, the Court granted the Motion to Continue Trial, continued the hearings on the Motions in 
Limine to December 21, 2017 at 10:30 a.m. on Motions Calendar, and indicated to the parties that it 
was the Court s intention to reset the briefing schedule on the Motions in Limine in light of the 
continued hearings. However, the Court did not set a briefing schedule.  
 
COURT FURTHER FINDS after review on October 25, 2017 Defendant filed multiple Notices of Non-
Opposition to its Motions in Limine. 
 
COURT FURTHER FINDS after review the minutes do not reflect the Court's decision to reset the 
briefing schedule, and further the minutes were entered on October 31, 2017, after Defendant filed its 
Notices of Non-Opposition. As no party was tasked with ordering the transcript to prepare the order, 
the Court reviewed the recording of the hearing to verify what was decided. 
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COURT FURTHER FINDS after review on October 26, 2017 Plaintiff filed an Objection to Defendant's 
Filing of Non Oppositions to Defendant s Motions in Limine ( Objection ). In the Objection, Plaintiff 
indicates its Oppositions to the Motions in Limine will be filed no later than Monday, November 13, 
2017.  
 
COURT ORDERS for good cause appearing and after review, pursuant to the Court's verbal decision 
at the hearing on October 18, 2017 to reset the briefing schedule, Plaintiff's objection is SUSTAINED. 
COURT FURTHER ORDERS for good cause appearing and after review the briefing schedule on the 
Motions in Limine as follows: Plaintiffs will have until November 13, 2017 at 5:00 p.m. to file any 
oppositions; Defendants will have until November 30, 2017 at 5:00 p.m. to file any replies. 
 
CLERK'S NOTE:  A copy of this minute order was faxed to: 
 
Consumer Attorneys Against Auto Fraud (702-664-0459) 
Law Offices of Craig B. Friedberg, Esq. (702-435-6659) 
Thorndal Armstrong Delk Balkenbush & Eisinger (702-366-0327) 
Moran Brandon Bendavid Moran (702-384-6568) 
Snell & Wilmer LLP (702-784-5252) 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Other Tort COURT MINUTES November 09, 2017 
 
A-16-737120-C Derrick Poole, Plaintiff(s) 

vs. 
Nevada Auto Dealership Investments LLC, Defendant(s) 

 
November 09, 2017 10:30 AM All Pending Motions  
 
HEARD BY: Allf, Nancy COURTROOM: RJC Courtroom 03A 
 
COURT CLERK: Nicole McDevitt 
 
RECORDER: Brynn Griffiths 
 
REPORTER:  
 
PARTIES  
PRESENT: 

 
Bendavid, Jeffrey   A. Attorney 
Friedberg, Craig B. Attorney 
Smith, Stephanie J. Attorney 
West III, George O. Attorney 

 

 
JOURNAL ENTRIES 

 
- DEFENDANT'S NEVADA AUTO DEALERSHIP INVESTMENTS LLC'S AND COREPOINTE 
INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT...DEFENDANTS NEVADA 
AUTO  DEALERSHIP INVESTMENTS LLC D/B/A SAHARA  CHRYSLER AND COREPOINTE 
INSURANCE CO.'S MOTION TO STRIKE DECLARATION OF ROCCO AVELLINI ATTACHED TO 
PLAINTIFF'S OPPOSITION ON ORDER SHORTENING TIME...DEFENDANTS NEVADA AUTO  
DEALERSHIP INVESTMENTS LLC D/B/A SAHARA  CHRYSLER AND COREPOINTE 
INSURANCE CO.'S MOTION TO STRIKE FUGITIVE DOCUMENTS FILED BY PLAINTIFF ON 
ORDER SHORTENING TIME...PRETRIAL/CALENDAR CALL 
 
 
Arguments by Mr. Bendavit and Mr. West regarding the merits of and oppositions to the pending 
motions.  Court stated its findings and ORDERED, Defendants Nevada Auto  Dealership Investments 
LLC d/b/a Sahara  Chrysler and Corepointe Insurance Co.'s Motion to Strike Declaration of Rocco 
Avellini Attached to Plaintiff's Opposition on Order Shortening Time DENIED; Defendants Nevada 
Auto  Dealership Investments LLC d/b/a Sahara  Chrysler and Corepointe Insurance Co.'s Motion to 

JOINT APPENDIX 1047



A‐16‐737120‐C 

PRINT DATE: 12/28/2017 Page 12 of 12 Minutes Date: April 13, 2017 
 

Strike Fugitive Documents Filed by Plaintiff on Order Shortening Time DENIED; Defendant's 
Nevada Auto Dealership Investments LLC's and Corepointe Insurance Company's Motion for 
Summary Judgment CONTINUED TO CHAMBERS CALENDAR for court to view NRS and other 
case law. 
 
11/21/2017 (CHAMBERS) DECISION: DEFENDANT'S NEVADA AUTO DEALERSHIP 
INVESTMENTS LLC'S AND COREPOINTE INSURANCE COMPANY'S MOTION FOR SUMMARY 
JUDGMENT 
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EIGHTH JUDICIAL DISTRICT COURT CLERK'S OFFICE 

NOTICE OF DEFICIENCY  
ON APPEAL TO NEVADA SUPREME COURT 

 
 
 
GEORGE O. WEST, III 
10161 PARK RUN DR., SUITE 150 
LAS VEGAS, NV  89145         

DATE:  December 28, 2017 
        CASE:   A-16-737120-C 
 
 

RE CASE: DERRICK POOLE vs. NEVADA AUTO DEALERSHIP INVESTMENTS LLC dba 
SAHARA CHRYSLER, JEEP, DODGE; WELLS FARGO DEALER SERVICES INC.; 

COREPOINTE INSURANCE COMPANY 
 
 
NOTICE OF APPEAL FILED:   December 23, 2017 
 
YOUR APPEAL HAS BEEN SENT TO THE SUPREME COURT. 
 
PLEASE NOTE: DOCUMENTS NOT TRANSMITTED HAVE BEEN MARKED: 
 
 $250 – Supreme Court Filing Fee (Make Check Payable to the Supreme Court)** 

- If the $250 Supreme Court Filing Fee was not submitted along with the original Notice of Appeal, it must be 
mailed directly to the Supreme Court.  The Supreme Court Filing Fee will not be forwarded by this office if 
submitted after the Notice of Appeal has been filed. 

 

 $24 – District Court Filing Fee (Make Check Payable to the District Court)** 
 
 $500 – Cost Bond on Appeal (Make Check Payable to the District Court)** 

- NRAP 7: Bond For Costs On Appeal in Civil Cases 
     

 Case Appeal Statement 
- NRAP 3 (a)(1), Form 2  

 

 Order 
 

 Notice of Entry of Order   
 

NEVADA RULES OF APPELLATE PROCEDURE 3 (a) (3) states:  
“The district court clerk must file appellant’s notice of appeal despite perceived deficiencies in the notice, including the failure to 
pay the district court or Supreme Court filing fee. The district court clerk shall apprise appellant of the deficiencies in 
writing, and shall transmit the notice of appeal to the Supreme Court in accordance with subdivision (e) of this Rule with a 
notation to the clerk of the Supreme Court setting forth the deficiencies. Despite any deficiencies in the notice of appeal, the clerk 
of the Supreme Court shall docket the appeal in accordance with Rule 12.” 
 

Please refer to Rule 3 for an explanation of any possible deficiencies. 
 
**Per District Court Administrative Order 2012-01, in regards to civil litigants, "...all Orders to Appear in Forma Pauperis expire one year from 
the date of issuance."  You must reapply for in Forma Pauperis status. 
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Certification of Copy 
 
State of Nevada 
  SS: 
County of Clark 

 
I, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of 
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated 
original document(s): 
   NOTICE OF APPEAL; CASE APPEAL STATEMENT; DISTRICT COURT 
DOCKET ENTRIES; CIVIL COVER SHEET; DECISION & ORDER GRANTING DEFENDANTS’ 
MOTION FOR SUMMARY JUDGMENT; NOTICE OF ENTRY OF DECISION AND ORDER 
GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT; DISTRICT COURT 
MINUTES; NOTICE OF DEFICIENCY 
 
DERRICK POOLE, 
 
  Plaintiff(s), 
 
 vs. 
 
NEVADA AUTO DEALERSHIP 
INVESTMENTS LLC dba SAHARA 
CHRYSLER, JEEP, DODGE; WELLS FARGO 
DEALER SERVICES INC.; COREPOINTE 
INSURANCE COMPANY, 
 
  Defendant(s), 
 

Case No:  A-16-737120-C 
                             
Dept No:  XXVII 
 
 

                
 

 
now on file and of record in this office. 
 
 
 
 
 
 
       IN WITNESS THEREOF, I have hereunto 
       Set my hand and Affixed the seal of the 
       Court at my office, Las Vegas, Nevada 
       This 28 day of December 2017. 
 
       Steven D. Grierson, Clerk of the Court 
 

Heather Ungermann, Deputy Clerk 
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) 
) 
) 
) 
) 
) 

CASE NO. A-16-737120-C 
DEPT NO. XXVII 

vs. 

NEVADA AUTO DEALERSHIP ) . 
INVESTMENTS LLC, ) 
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TaANSaUPT OF 
PROCEEDINGS 

BEFORE THE HONORABLE NANCY ALLF, DISTRICT COURT JUDGE 

RE: M>TIOOS 

THURSDAY, NOVEMBER 9, 2017 

APPEARANCES: 

FOR THE PLAINTIFF: 

FOR DEFENDANTS: 

GEORGE 0. WEST, III, ESQ. 
CRAIG B. FRIEDBERG, ESQ. 

JEFFREY A. BENDAVID, ESQ. 
STEPHANIE J. SMITH, ESQ. 

RECORDED BY: BRYNN GRIFFITHS, COURT RECORDER 
TRANSCRIBED BY: JD REPORTING, INC. 
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1 LAS VEGAS, CLARK COUNTY, ~NOVEMBER 9, 2017, 1:16 P.M. 

2 * * * * * 
3 THE COURT: Calling the case of Poole versus Nevada 

4 Auto Dealership. 

5 Appearances, please. 

6 MR. WEST: Good morning, Your Honor. George West, 

7 W-e-s-t, and Craig Friedberg on behalf of plaintiff and 

8 opposing party. 

9 

10 

11 

THE COURT: Thank you. 

MR. FRIEDBERG: Good afternoon, Your Honor. 

MR. BENDAVID: Good afternoon, Your Honor. Jeff 

12 Bendavid appearing on behalf of defendants. 

13 MS. SMITH: Stephanie Smith also appearing on behalf 

14 of defendants. 

15 

16 

THE COURT: Thank you both. 

All right. This is the defendant's -- let's talk 

17 about the motion to strike the declarations, motion to strike 

18 document before we get into the summary judgment motion. 

19 MR. BENDAVID: Your Honor, obviously really quickly, 

20 you know, we moved to strike the declaration as improper as 

21 basically they're substituting or supplementing their expert 

22 report through a 17 page or so forth affidavit from their 

23 expert, who's basically making argument on motion to strike 

24 I'm sorry --motion to exclude his testimony and on summary 

25 judgment, which is improper. 

JD Reporting, Inc. 
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1 They have an expert report. An expert was disclosed 

2 timely. You know, that expert's deposition was taken. There 

3 was a rebuttal period that they could've provided a rebuttal 

4 report. They chose not to, and so now this is basically after 

5 discovery, which closed in August. We're now in November. 

6 They disclosed a supplemental -- after his deposition's 

7 taken -- this supplemental report, if you will, because he's an 

8 expert. He's basically testifying in another document. We 

9 think it's improper, Your Honor. If they wanted to make a 

10 supplement, they should've during discovery so we had a chance 

11 to even depose him on such things. 

12 

13 

14 

THE COURT: Thank you. 

Opposition, please. 

MR. WEST: Thank you, Your Honor. 

15 As set forth in our opposition, first off, as a 

16 matter of law and by definition, Mr. Avellini's opinions can't 

17 be considered rebuttal in nature because they failed to 

18 designate Mr. Gongora with respect to 16(a) (B) (2), I believe, 

19 Your Honor. With respect to supplementation, all of the things 

20 in his declaration -- and this is what they don't say all of 

21 these things in his declaration were all testified to at length 

22 at his deposition, either in nondirect or redirect by me. 

23 And the only thing he has offered and possibly that 

24 could be construed -- possibly construed as supplemental is 

25 being more specific in his foundation for his opinions. Much 
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1 of this summary judgment to a certain extent is based heavily 

2 on expert opinion, Your Honor, with respect to the opposition; 

3 with respect to should this have been certified as a CPO; did 

4 they violate manufacturer's recommendations and standards? 

5 Those types of things can only be opposed and otherwise set 

6 forth in an opposition through expert testimony. 

7 As far as the report's concerned, Your Honor, as the 

8 Court's well aware, the actual report itself is hearsay. That 

9 is inadmissible for purposes of a summary judgment motion. You 

10 have to bring in expert testimony if you're going to oppose a 

11 summary judgment through admissible evidence, which is set 

12 forth in the declaration, and so that's why in his report it's 

13 not a supplement, and if you --

14 And it covers all the opinions in his report. 

15 They're claiming it is. And I would challenge opposing counsel 

16 to say that none of this stuff was testified to in his 

17 deposition or covered in his report. This is all stuff that 

18 was otherwise covered and that they had the opportunity to 

19 cross-examine him on, and it's simply not supplemental, or nor 

20 is it rebuttal. 

21 

22 

23 

THE COURT: Thank you. 

And your response, please. 

MR. BENDAVID: Quickly, Your Honor. Why is it here 

24 then? If it's the exact same thing, which it's not, but if 

25 it's the exact same thing-- and even though counsel does agree 
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1 that he expands on that-- if it's the exact same thing then 

2 his report stands -- correct. It is hearsay in terms of his 

3 report, but they do have the deposition testimony. Your Honor, 

4 he was deposed for over five and a half hours -- I believe four 

5 hours from us and over an hour from Mr. West. He's attached 

6 that deposition transcript. So he's got the deposition 

7 transcript. 

8 He's right. You can bring in testimony with regards 

9 to a motion for summary judgment. He has that testimony. Now 

10 they're adding to the report. They're adding to his testimony 

11 in -- in the form of a declaration. The declaration's not just 

12 testimony. He's making argument. He's making opinions in that 

13 declaration. Those opinions then have to be in his report. If 

14 they're not in his report, Your Honor, he can't bring them in 

15 now, months after discovery has closed. 

16 THE COURT: Thank you. This is the defendant's 

17 motion to strike the Avellini deposition. It'll be denied. 

18 Avellini was timely, designated. It reiterates the opinions in 

19 his report, and it's appropriate in response to a summary 

20 judgment motion for the expert to provide an affidavit. So the 

21 motion to strike will be denied. 

22 Now let's deal with the defendant's motion to strike 

23 fugitive documents. 

24 :MR. BENDAVID: Certainly, Your Honor. We had agreed 

25 by e-mail, I believe -- this is on our motion to strike the 
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1 concise statement --

2 

3 

4 

THE COURT: Right . 

.MR. BENDAVID: -- separate concise statements. 

THE COURT: And this was in addition to the 

5 additional length of briefing? 

6 .MR. BENDAVID: Correct, Your Honor. So what had 

7 happened is he had asked me on the day of filing by e-mail, I'm 

8 going to be filing my opposition today. Will you consent to a 

9 50 page reply-- I'm sorry-- 50 page opposition? And I 

10 responded back saying, If you're going to file a 50 page 

11 opposition, then I would need -- I would ask for a 30 page 

12 reply brief. He said fine, sends over a stip the next day. 

13 At the same time that he sends over the stip, he 

14 starts filing documents after documents, and I think there was 

15 some corrections he had to make, and then he e-mailed me, and 

16 then he filed an errata, and then he filed another errata. So 

17 by the time we figured out what was being filed, I then 

18 contacted him. I said, Hey, wait a minute. That's not what I 

19 agreed to. I said 50 pages. I'm going to agree to the 50 page 

20 brief, but I'm not agreeing to 90 pages of briefing because you 

21 included 35 pages of separate statements that you're including. 

22 His interpretation of the rule is that there's a page 

23 limitation for the brief, which is basically -- his argument is 

24 that there's a page limitation for just the memoranda points 

25 and authorities. He doesn't include the captions. He doesn't 
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1 include table of contents. He doesn't include the notice of 

2 motion. He doesn't include any of that. It just starts -- he 

3 actually does little Roman numerals and then starts page 1 like 

4 five pages later and then says it's 50 pages. So my 

5 conversation I was trying to have with him was, hey, wait a 

6 minute. Let's have a discussion here. I agreed to stipulate 

7 to that, but I didn't agreed to stipulate to this other 

8 additional documents. 

9 The rule is simple. The rule is under NRCP 56(c), it 

10 says, Responses thereto shall include a concise statement. 

11 Now, his interpret -- his action -- response and he quotes the 

12 civil practice manual saying that you can do it separately. 

13 Fine. There's -- I'm not arguing that you cannot file this 

14 statement of a disputed facts or undisputed facts separately. 

15 There's nothing in my motion that says you cannot file them 

16 separately. What we're arguing is that they still have to fit 

17 within the page limitation. 

18 In this case it's 50 because we stipulated to 50. 

19 The Court's granted that and given him 50. So it would still 

20 have to fit within that 50. You don't get 500 pages and file 

21 your brief at 30 or 50 in this case and then have an unlimited 

22 amount that you can then make argument on each of the 

23 undisputed facts or disputed facts, and that's what he's done. 

24 And so I objected to that and filed a motion to strike those 

25 saying wait a minute. You have to include -- the rule is 
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1 specific. It says, Shall include in your response. It doesn't 

2 say file separately. 

3 He wants to cite the civil practice manual, which is 

4 not a rule, but the rule itself doesn't reference page numbers. 

5 So it says for convenience purposes it might be better to give 

6 the Court a separate statement so the Court is not fishing 

7 through the document trying to figure out what you're 

8 disputing. Your Honor, we fit ours into 30 pages, and we had 

9 a -- our very first section stated that concise statement. So 

10 the Court's not fishing through. It's still within the brief. 

11 Our argument is, Your Honor, if they want to file it 

12 separately, great. They want to file five different documents 

13 separately, but they all still have to fit under the page 

14 number limitation because it does create an unfair advantage 

15 where he basically had 90 pages of briefing. 

16 

17 

18 

THE COURT: Thank you. 

And the response, please. 

MR. WEST: Yes, briefly, Your Honor. The separate 

19 statement under the -- for an opposition or moving for a motion 

20 for summary judgment isn't argumentative in nature. It has to 

21 be factual in nature by its -- by its very nature. I think the 

22 civil practice manual, which has had that provision in it and 

23 which the way I practiced before the Eighth Judicial District, 

24 since they changed that rule in 2005 is exactly that, and the 

25 reason why you do it that way -- and there was no intention 
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1 here to get around the page limit. 

2 We asked for extra pages, Your Honor, given the 

3 broadness of the issues and everything else. Your Honor, 

4 granted that. There was no even implied intent here to try and 

5 put one over on counsel. I don't -- I have never filed an 

6 opposition in the last 12 years to an opposition for summary 

7 judgment within my -- I have never ever even seen an objection 

8 ever lodged by an opposing counsel in 12 years of practice 

9 since they changed the rule of a separate statement and a 

10 separate document. 

11 The practice guide's very clear. When Your Honor and 

12 your law clerk is going through this stuff, you don't want to 

13 have to go back and forth and flipping through stuff. This is 

14 a separate document for convenience of the Court. It's not an 

15 issue of getting around it. 

16 As far as the page limit is concerned with the 

17 caption page and the table of contents and the list of 

18 exhibits, Your Honor, I believe the local rule says if you go 

19 in excess of the page limits you need to put a specific table 

20 of contents. So --

21 THE COURT: And so if you had asked for relief to 

22 file this statement, I would always grant that to either side. 

23 And if based upon the briefings you need additional time to be 

24 prepared to respond or to hold your hearing, I would grant 

25 that, too, but you didn't seek relief here, and you did exceed 
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1 the page limit. 

2 

3 

MR. WEST: Well, if-- if that's --if the Court's 

interpretation of the rule is that the page limit that the 

4 separate statement has to be put in writ large to the motion, 

5 that's not the way that I've ever interpreted the rule. That's 

6 never a way in which-- that's not the way the procedural 

7 practice manual suggests that it's better practice to do. 

8 There's no Nevada case law with respect to that has to be 

9 incorporated writ large. 

10 THE COURT: It wasn't filed with your opposition. It 

11 was filed later. It wasn't -- it's not an exhibit. It was 

12 filed the next day. That was my concern with it, and it pains 

13 me to consider this motion because the issues of disputed facts 

14 as seen by each side are very important to the consideration of 

15 these motions, and that's the only reason why I'm going to deny 

16 the motion. I do think it's a violation, and if it comes up 

17 again, I'd be happy to grant leave even on an ex parte basis 

18 with notice so long as the other side's rights are protected to 

19 respond. I would do that for either side. So 

20 

21 

MR. WEST: Fair enough, Your Honor. 

THE COURT: -- I am going to deny the motion today 

22 only because the rule requires this to be filed, but in keeping 

23 in mind in the future that you would have to ask for leave. 

24 The briefs on this side, on both sides were so good 

25 that we -- and they were so long. We spent so much time 
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1 preparing for this. That's why I hated this morning that you 

2 didn't get to go, and I thank you all for your professional 

3 courtesy --

4 

5 

6 afternoon. 

MR. BENDAVID: It's fine. 

THE COURT: in agreeing to come back this 

7 I believe that takes us to the defendant's motion for 

8 summary judgment. 

9 MR. WEST: I'm assuming, Your Honor, also that would 

10 include the plaintiff's response to their separate statement --

11 

12 

THE COURT: That's correct. 

MR. WEST: -- because that was also in the motions of 

13 fugitive document. 

14 Just for further clarification if I'm before this 

15 Court again. 

16 

17 

THE COURT: Please. 

MR. WEST: Does the response, if you do a response to 

18 their separate statement, does it have to be sought for leave 

19 as well? 

20 

21 

22 

THE COURT: Yes. 

MR. WEST: Okay. Thank you for the clarification. 

THE COURT: Yeah. Because then it's outside the 

23 the rules of motion, opposition and reply. 

24 MR. WEST: Fair enough, Your Honor. I just wanted 

25 clarification on that. 
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1 THE COURT: And if there's no objection, I'm not 

2 going to object, but when there is an objection, I have to deal 

3 with it in accordance with the rules. 

4 

5 

J:.!IR. WEST: Sure. 

THE COURT: So the motion for surrmary judgment, 

6 please. Go ahead, please. 

7 

8 

MR. BENDAVID: Thank you, Your Honor. 

Your Honor, let me just start at the beginning. So 

9 this is an interesting scenario to the extent that what you 

10 have here is you have the plaintiff coming forth years later 

11 admitting, conceding there's nothing wrong with the car in 

12 terms of that he's driven it for three years, right? That a 

13 car that was previously in an accident before he purchased it, 

14 before my client purchased the vehicle and disclosed that 

15 accident. What we have here is years later after an expert 

16 takes a look at it and inspects it, tells them there's all 

17 these problems with it, but only after he then tried to refi 

18 the vehicle. 

19 Now, I'm trying to give you a quick little surrmary, 

20 and then I want to get into some specifics. 

21 

22 

23 

24 

25 

THE COURT: (Inaudible . ) I read everything. 

MR. BENDAVID: Okay. 

THE COURT: But I don't want to cut you off either. 

J:.!IR. BENDAVID: I -- I'm sorry. 

THE COURT: If I were going to limit arguments, I 
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· 1 would've compressed everything this morning --

2 MR. BENDAVID: Okay. Great, Your Honor. I didn't 

3 know if you were -- I didn't know if you had another hearing or 

4 something. So. 

5 

6 

7 

THE COURT: No. This is it. 

MR. BENDAVID: Okay. Great. 

THE COURT: For the day. So you've all -- it doesn't 

8 mean you should go till 5:00 

9 

10 

11 

12 

MR. BENDAVID: No. 

THE COURT: -- unless you need to. 

MR. BENDAVID: No. 

THE COURT: But I certainly am prepared and want to 

13 hear argument on both sides. 

14 MR. BENDAVID: Okay. Great. Thank you, Your Honor. 

15 And I think we can get pretty close to our 30, 40 that we told 

16 you this morning. 

17 On May 5th, 2014, my client purchases this Ram 

18 truck. They received the Allstate report. Now, this Allstate 

19 estimate report -- repair damage, right -- provided by Allstate 

20 showed that the car was in an accident, and Allstate took the 

21 car and repaired it for that owner at that time and made those 

22 repairs. My client gets that report. It's not disputed. We 

23 have it. 

24 Defendant then prior to May 8th inspects the vehicle, 

25 has the vehicle inspected by its service department, agrees to 
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1 purchase the vehicle, purchases it and then -- and then then 

2 submits it on May 8th to its service department for a full 

3 inspection. It goes through a hundred and twenty-five point 

4 inspection, and then the car gets certified as a certified 

5 preowned. We refer to it as the CPO. 

6 

7 

THE COURT: Right. 

MR. BENDAVID: And that is conducted by Chrysler's 

8 mechanic who has 20 years' experience, has CPO'd vehicles, who 

9 testified that he would've had the Carfax at the time, and 

10 we'll get into the Carfax in a moment. He would've had the 

11 Carfax. He would've had the information, you know, of the car. 

12 He would've examined everything about the car. He went through 

13 his checklist, identified everything and certified the vehicle 

14 as certified preowned. All right. That occurs on May 8th. 

15 On May 26th, plaintiff comes to the dealership 

16 looking for a new truck. He goes there with the intent of 

17 buying a truck. He finds a truck. He looks at that truck and 

18 goes on a test drive. During that test drive he is told and he 

19 testifies that he is told that he -- that the car had a 

20 previous accident. They test drive the vehicle. He likes the 

21 vehicle. It goes in. He decides he's going to purchase the 

22 vehicle. They go through the purchase transaction. 

23 During that purchase transaction, when he's sitting 

24 down, they present him with the Carfax that has the disclosure. 

25 In fact, the Carfax says, Your Honor, accident damage reported 
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1 right on the face of the Carfax. Carfax then goes in to 

2 detail. If you take a look, it says, Total loss -- no total 

3 loss reported to the Carfax. Structural damage -- no 

4 structural damage reported to Carfax. Airbag deployment -- no 

5 airbag deployment. Accident -- accident reported on 3/26/14. 

6 Damage report on 3/26/14. Now, he signs the Carfax. 

7 Now, what's important about this part, before we go 

8 any further, is that plaintiff initially has a different story. 

9 Plaintiff's original story is that he didn't know it was in an 

10 accident. In fact, he contacts the salesman and says that he 

11 was trying to refi his vehicle through State Farm, and through 

12 that vehicle -- through that refi State Farm told him it was in 

13 an accident and it incurred frame damage. And then he says he 

14 did some Internet search and found something where this frame 

15 damage was reported or noted on this car; yet discovery's 

16 closed in August. 

17 They've never-- they'd never produced a single 

18 document that shows that. They've never produced this report. 

19 They've never pursued the Internet search. They never produced 

20 anything from State Farm, anything at all that says there was 

21 this frame damage that he found. Nevertheless, he says, I was 

22 never told about an accident. He goes and meets with Mr. West, 

23 and Mr. West sends his expert over to examine the car. And --

24 and now this is two years after he purchased the vehicle. It's 

25 an important part of this because it's two years he's been 
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1 driving around with the vehicle -- no issues with the vehicle, 

2 no warranty claims, no repair claims, no problems. 

3 But now he's got -- now, an expert says, well, they 

4 didn't tell you about the accident. You can see where it's 

5 been repaired, and now they've filed this initial suit saying 

6 you didn't give him a Carfax. It was in an accident. You 

7 didn't disclose that, you know, and things changed rather 

8 quickly after the lawsuit gets filed because then they get a 

9 copy of the Carfax that their client signs, and now the 

10 complaint changes. Get a First Amended Complaint later on. 

11 And now it's, well, you did disclose it, and he does 

12 concede in his deposition testimony that yes, he was told by 

13 the driver at the time. Apparently he forgot, and he concedes 

14 that he did sign the Carfax and it was disclosed, but his 

15 response is that when he asked about the accident he was told 

16 it was a minor accident. 

17 Now, the Allstate report, which is not in dispute, 

18 says it was about $4,000 and change in damages to the vehicle 

19 and it was repaired. The vehicle -- what the argument they're 

20 trying to bring forth, Your Honor, right, is that for some 

21 reason after driving it around for three years and because it 

22 was in an accident they're basically making a legal argument to 

23 this Court that any any car that's in an accident, no matter 

24 how minor can never be CPO'd, can never get certified preowned 

25 because that's their argument. 
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1 Their argument is he couldn't have certified it 

2 because it was in a previous accident. Why? Cars get in 

3 accidents all the time. They get repaired. It doesn't 

4 their other argument to that is, well, there's a stigma 

5 attached to cars that are in accidents. 

so 

6 So take a look at this case that you have in front of 

7 you. It's not a dispute that the car was in an accident. They 

8 don't dispute it. We don't dispute it. Don't dispute that it 

9 was disclosed -- they agree; we agree. The nature and extent, 

10 and I am using that language from their brief, the nature and 

11 extent of that accident wasn't disclosed. In other words, they 

12 didn't tell them the bumper was repaired and the right bracket 

13 was removed and changed out. They're correct. We're not --

14 that's not in dispute. 

15 Legally, they believe we have a duty under the 

16 deceptive trade practice statute, which is odd, but under that 

17 statute we have a duty and a requirement to disclose every 

18 bolt, nut, bracket that's replaced, and if you don't, then 

19 you've violated the deceptive trade practice statute. 

20 That's -- if you want to sum up their argument, that's the 

21 argument that they're making is that because they can't make an 

22 argument that it was wasn't disclosed because it was, and they 

23 concede it. Plaintiff concedes it. 

24 Plaintiff drove the vehicle for three years, and when 

25 did he stop driving the vehicle? The day before his deposition 
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1 when he was apparently being prepared for his deposition by his 

2 expert, and the expert told him to stop driving. That's what 

3 he testified to. At -- at -- the day before his deposition, 

4 the expert told him stop driving the vehicle, and that's when 

5 he finally stopped driving the vehicle even though there was 

6 nothing wrong with the car or the truck. 

7 To this day, the car -- the car he purchased is what 

8 he purchased. Nothing will change. The trial could take eight 

9 weeks, and nothing will change from this moment, which is he 

10 drove a -- he went to the dealership to buy a truck. He found 

11 a truck. He purchased a truck. The truck had a previous 

12 accident. He knew he was buying a truck with a -- that had a 

13 previous accident. So any type of damages they're trying to 

14 imply and state that there's a stigma with purchasing a vehicle 

15 that had a previous accident is nonsense. He knew that at the 

16 time. 

17 So his situation never changes except he gets 

18 does he get for the benefit of that bargain? It's fully 

19 disclosed that it's in an accident. So if it's fully 

what 

20 disclosed, that means the price that he pays -- he paid for a 

21 vehicle that was priced with a previous accident, and it was 

22 CPO'd and provided additional warranties to that vehicle. 

23 Now, it would be different if they carne in here and 

24 says this doesn't work. If he turns left, something falls off. 

25 You know, they won't warranty the car. They lied and said we 
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1 got you a warranty. What have they lied about? What did they 

2 misrepresent? 

3 Your Honor, under the consumer fraud statute and 

4 under the statute they file, right, they need to show that 

5 defendant made a false representation, that defendant knew or 

6 believed that representation to be false, that defendant 

7 intended to induce plaintiff to act or refrain in such a manner 

8 based on that misrepresentation, that plaintiff justifiably 

9 relied on that misrepresentation and plaintiff was damaged as a 

10 result. 

11 Now, first of all, "plaintiff" did not make a false 

12 representation. The evidence is clear. Every representation 

13 that we've made, that I've made today --

14 

15 false 

16 

17 

18 

19 

20 

21 

22 

THE COURT: You mean the defendant didn't make a 

MR. BENDAVID: I'm sorry. 

THE COURT: I'm just 

MR. BENDAVID: Did I say plaintiff? 

THE COURT: I'm just making sure -

MR. BENDAVID: Yeah. No. 

THE COURT: I was 

MR. BENDAVID: I'm sorry. Defendant did not make a 

23 false representation in terms of the vehicle -- signed a 

24 Carfax, gave him a warranty, CPO'd the vehicle, sold it to him 

25 for the price that they agreed to, fulfilled all its 
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1 obligations under that contract, and to this day have so. 

2 Now, what they want to try to claim is, well, our 

3 expert, even though he doesn't --we'll get to that in a 

4 second -- but even though he doesn't put it in his report, 

5 during his deposition he says, well, there's a reconditioned 

6 wheel, and, you know, this wheel is bad. Well, okay. What's 

7 wrong? What's wrong with the wheel? Well, the car's 

8 warrantied. If he had a problem with the wheel -- which 

9 plaintiff does not say he has a problem with the wheel; his 

10 expert does. 

11 Plaintiff says he has no problem with the car, none. 

12 So now, of course, three years after he's driven it and 

13 thousands of miles later he says, well, now he's nervous about 

14 driving it because it could have some safety issues. Bring the 

15 car in. He's got a warranty under the car. He's had a 

16 warranty from the day he left. So he's not made a warranty 

17 claim to the dealership. He's not made a claim under that car. 

18 So why didn't he bring a warranty claim? 

19 Your Honor, to make a false representation, they 

20 would have to basically make the argument, and the case law 

21 that they keep citing to are these cases where the accident is 

22 not disclosed and then later on find out the car was in an 

23 accident, and they say oh, well, we didn't know, but in this 

24 case they did know. They did disclose it. So the issue 

25 becomes, what the argument they're trying to make and the case 
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1 they're trying to build is that you have to provide the nature 

2 and extent of the accident. 

3 THE COURT: But that's their argument. The nature 

4 and extent that there's a question and fact with regard to what 

5 was disclosed and what the actual damage to the car was. 

6 MR. BENDAVID: Well, actually there's not a --

7 there's not a dispute of fact as to what was disclosed because 

8 the parties agree as to what was disclosed. So we don't have a 

9 disputed fact as to what was disclosed. We agree. We 

10 disclosed the car was in a previous accident. We disclosed 

11 that the Carfax was provided to them that disclosed the 

12 accident and that plaintiff concedes that those two -- those 

13 disclosures were, in fact, made. So if those disclosures were, 

14 in fact, made, Your Honor, that we don't dispute as to the 

15 disclosure. 

16 Now, what they're saying is you should have told him 

17 about the bracket was missing and the bumper was removed and, 

18 you know, and every detail in that Allstate report you 

19 should've walked him through it and said this was changed. 

20 This was changed. This was changed. This was changed. 

21 

22 The ACE 

23 

24 

THE COURT: Does it have to do with the ACE report? 

MR. BENDAVID: Excuse me? 

THE COURT: Does it have to do with the A-C-E report 

25 and whether or not that matches up with what was disclosed by 
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1 the seller? 

2 MR. BENDAVID: No. What they're saying -- what their 

3 argument is, Your Honor, their argument is that the CPO report, 

4 right, that the checklist that was provided, that the checklist 

5 should have provided what was replaced and what was repaired. 

6 That's what the -- you're correct, yes. And that's part of 

7 what their argument is even though they concede that nowhere in 

8 that CPO checklist is a provision for that. In other words, 

9 it's all provided for. 

10 What his argument is at the end, you could've written 

11 it in in the comment section. You could've just written it in, 

12 and he asked him, and he asked Ray Gongora. He asked him if he 

13 could have written that in. Sure. You could've written in 

14 that the car needs a sunroof. You could've written anything in 

15 that comment section. So what his point is could you have 

16 written that in? Sure. 

17 Now, is it required to? Because Sahara Chrysler Jeep 

18 testified that they went through the Allstate report. It's all 

19 minor damages that were fully repaired by Allstate before we 

20 purchased it, and the vehicle is in good condition after they 

21 do an inspection of the vehicle and find that the vehicle is in 

22 good condition and that there are no issues from it from an 

23 accident. Like I said, accidents occur all the time. That's 

24 nothing new. 

25 To make the argument though, which is what they're 
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1 doing -- they're trying to make a legal argument that any 

2 single car that's in an accident, no matter how minor, can't 

3 then be CPO'd, and they don't have a CPO expert that's going to 

4 come and testify. Their expert's not certified as a CPO. He 

5 testified he's never done a CPO. He's never been trained in a 

6 CPO, and so but he's arguing basically, well, you can't CPO a 

7 car that's been in a previous accident. 

8 When asked if you would've disclosed when asked 

9 the plaintiff, we've disclosed certain actions to you, certain 

10 brackets, his answer is, well, I'm not a mechanic. I'm not a 

11 car guy. I wouldn't know. So really what is the difference 

12 then to plaintiff had they said, hey, did you know the right 

13 bracket was replaced, and they replaced the bumper? You know, 

14 when Allstate fixed this thing, before we bought it, here's 

15 what was fixed. Would that have made a difference? 

16 Now, keep·in mind originally and including 

17 included in their text messages that they disclosed from 

18 plaintiff, plaintiff originally took the position that he 

19 didn't know about an accident at all, then remembered that he 

20 signed the Carfax. Then he remembered that the salesman told 

21 him it had been in a previous accident. So now it's, well, 

22 they didn't tell me enough about the accident. 

23 Well, wait a minute. Plaintiff -- where's 

24 plaintiff's duty? Plaintiff attempts to absolve themselves of 

25 any duty there and says if you're -- if you're provided a 
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1 disclosure from Carfax that says it's been in a previous 

2 accident and the salesman tells you it's been in a previous 

3 accident, then if you don't want to investigate it, don't. But 

4 if you do, you can. When they're seeking rescission, fraud, 

5 when they're seeking all those things, guess what? You can't 

6 just sit back and drive it for three years and then come and 

7 say that was fraud. 

8 Because keep in mind, Your Honor, that expert 

9 inspected that vehicle, which was merely observations. He took 

10 no measurements. He didn't put it on a rack. He didn't do 

11 anything. Basically he testified he made observations when he 

12 inspected it. He did that two years later. He didn't do it at 

13 the time. He didn't do it a month later, six months later. He 

14 did it two years after plaintiff has been happily driving his 

15 truck around and only because of some Internet report that he 

16 thinks he found that said it had frame damage, and State Farm 

17 says we found something on this, and that's why State Farm 

18 wouldn't refi it, which was his third refi by the way. He 

19 testified that he had it refied twice before that without a 

20 problem. 

21 

22 

THE COURT: What does that matter? 

MR. BENDAVID: No. I think the point is is that 

23 whoever refied it before had no issue with it. State Farm came 

24 across something. We don't know what, whatever they did, and 

25 we're not even disputing that State Farm told him that. State 
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1 Farm told him that. That's what started it. That's fine. But 

2 the point is, after his third refi when he's going to State 

3 Farm and they say oh, no, it had some kind of frame damage, he 

4 says he finds an Internet report which he's never produced 

5 that that sent him on this track, but yet even the Carfax 

6 itself says there's no structural damage reported. 

7 The actual repair order and the repair document that 

8 nobody disputes exists by Allstate, not done by us, prior to 

9 us, says there's no frame damage. It shows everything that's 

10 been repaired. So here's then -- there's no -- in other words, 

11 there has to be some kind of fraud, right? In other words, 

12 they're suing for fraud for intentional misrepresentation. So 

13 you would have to misrepresent to him that there was an 

14 accident. Well, if we disclosed everything, how could you 

15 misrepresent? 

16 The vehicle -- the vehicle went through a hundred 

17 and twenty-five point inspection by the dealership. They 

18 concede that. We made that disclosure. We disclosed that it 

19 was certified as a preowned -- disclosed that. Disclosed 

20 disclosed that it was done by a 20 year certified tech --

21 disclosed that. Provided extra warranties based on that --

22 that was also disclosed. Most importantly, he was disclosed 

23 fully about the accident. So if he's disclosed about the 

24 accident, right, where is he left? Is it nature and extent? 

25 Their entire case is trying to say that it's an issue 
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1 of fact as to whether the nature and extent has to be 

2 disclosed. Well, they're actually making a legal argument. 

3 They're saying they were legally required to provide the nature 

4 and extent. They're not asking for -- they're not asking that 

5 box to make a determination that factually the nature and 

6 extent had to be disclosed. They're asking for a legal 

7 obligation on the dealership to make a nature -- extent and 

8 nature of that -- of those repairs disclosed to plaintiff and 

9 that the disclosure made was not sufficient. That's the case 

10 they have changed into and that there's other damage with the 

11 car. There is damage with a reconditioned wheel. 

12 And as a result, they're asking for this Court to 

13 rule under 590A that there's a deceptive trade practice. Under 

14 that we had to knowingly make a misrepresentation. I think the 

15 evidence is clear, Your Honor, the testimony that was provided 

16 here is that there's no knowing misrepresentation, that all the 

17 disclosures were made. 

18 If he had asked, do you have a -- do you have a copy 

19 of the repair order and they said no, then you'd have an issue 

20 of fact as to whether they should've provided that, and then 

21 there's the misrepresentation. Plaintiff does not say that. 

22 Plaintiff concedes that he never asked for it. He never asked 

23 for anything else except what was talked about at that -- at 

24 that meeting when he purchased the vehicle. So we don't have a 

25 dispute of fact that needs to be resolved by a jury. 
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1 They're asking for a legal duty to be imposed on the 

2 dealership that they must disclose every bolt, every nut, every 

3 bracket. Everything that was touched on that car had to first 

4 be disclosed to plaintiff, even though he didn't ask, and that 

5 therefore it's a deceptive trade practice because you didn't do 

6 that. Now, the evidence is clear is that after three years 

7 that plaintiff never has an issue with the car I think speaks 

8 for itself. 

9 If they came in here with service records, right, and 

10 says, you know, this big binder here has all these service 

11 records, and says look at all the repairs that were made to 

12 this car, and they're all related to this accident. They 

13 misrepresented the CPO. They misrepresented everything because 

14 they didn't --this car had so many problems, and he's been 

15 back and forth a hundred times. 

16 He said the most he did in three years was have an 

17 oil change and, of course, get into a supplemental accident 

18 this year. He testifies that he got into another accident. He 

19 got about $5,000 in damages. And guess ·what, Your Honor. They 

20 fixed that car. They fixed those damages and restored his car 

21 to where it was. So again vehicles do get damaged, Your Honor, 

22 and it happens, but to make the argument that you must disclose 

23 each and every repair down to the nut and bolt is -- is not --

24 it's not a requirement that they were able to cite in any law. 

25 Now, what do they ask besides? So you have no 
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1 intentional misrepresentation because there's no 

2 misrepresentation. There's no knowingly misrepresentation 

3 because they disclosed everything to h~. Did he justify -- is 

4 that -- is that -- was that misrepresentation made to h~ with 

5 the intent of getting him to purchase the car? Again, there's 

6 no misrepresentation. So there's nothing for him to rely on 

7 because he's not misrepresented in any way, and he concedes 

8 that. He doesn't state they lied to him. Now it's turned 

9 into, well, he omitted something, and then he relied on that 

10 omission. Well, wait a minute. 

11 They -- there's no duty to require of every nut and 

12 bolt has to be disclosed, especially when there's nothing wrong 

13 with the car. It's a different argument they can come in here 

14 and say there's a million things wrong with the car. The car 

15 never runs good because of this prior accident, but it does. 

16 In addition to that, Your Honor, because he couldn't 

17 justifiably rely on a misrepresentation that never takes place, 

18 they sue for rescission. Okay. Well, Your Honor, we cited the 

19 Skafeedie [phonetic] case which I think is on point, and the 

20 Skafeedie case makes it clear. You can't get both, right? You 

21 can't get rescission if you don't return the value that you 

22 received immediately, and the case actually uses the word 

23 immediately. 

24 So if they can't -- if he doesn't return the product 

25 immediately, then guess what. He can't seek rescission, and he 
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1 can't seek damages at the same time he's seeking rescission 

2 because under the rescission law you must, A, if you feel like 

3 you've been wronged, and that's not the benefit of the bargain, 

4 and you want to rescind that contract, you must at least take 

5 that act to return it. I'll send a letter I'm returning this. 

6 This is yours. 

7 In addition to that, he drives it for three years. 

8 What is the intent of rescission? What does the act of 

9 rescission mean? It says bring the parties back to their 

10 original position. Well, that position can't be returned, and 

11 the Skafeedie case talks about that. Because in the same 

12 thing, that car gets into a supplemental accident later on, and 

13 they can't return the car in the same position that they bought 

14 it for because it's been damaged, and the Court says you can't 

15 seek rescission based on that because you can't bring the 

16 parties back to where they were. 

17 And that's what you have here. He drives it for 

18 three years. Driving it for three years alone ends rescission. 

19 Second of all, he then gets into a supplemental accident. 

20 Again, that ends rescission. Your Honor, he got the benefit of 

21 what he bargained for and drove it for three years. Now, even 

22 after he's even after he testifies that he had -- sorry --

23 even after he testifies that plaintiff's expert looked at his 

24 car two years after he purchased it and two years after he 

25 drove it, he still drove it for another year, Your Honor. 
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1 Same inspection -- he doesn't do a supplemental 

2 inspection. He does the inspection and then doesn't tell him 

3 he can't drive it. Doesn't tell him there's an issue except 

4 for the day before his deposition. He said stop driving the 

5 car. There could be a problem with the wheel. You know, it's 

6 a safety issue. So when he comes to his deposition the next 

7 day, he says, Oh, he told me not to drive it because there 

8 could be a safety issue with the wheel. That's three years and 

9 no issues with the car; yet he could've made a warranty claim 

10 at all times. So how can he seek rescission based on just the 

11 three years of driving, thousands of miles put on? He can't be 

12 put in the same position. 

13 So and let's not forget there's no misrepresentation. 

14 There's no knowingly misrepresentation. There's no intent to 

15 defraud him. He chooses the car. They tell him it's in an 

16 accident, and he doesn't -- and he doesn't inspect the vehicle, 

17 and he doesn't say I'm going to have it inspected because I 

18 want to make sure that -- that nothing's wrong from that 

19 accident. He could've done that but didn't and testified that 

20 he didn't do anything because he's not a car guy. He doesn't 

21 really know. 

22 In fact, even their expert Rocco's deposition says if 

23 he would've disclosed $4,000 in previous damage, would that 

24 matter to you? His answer is no. It makes no -- that would 

25 not --that wouldn't bring up any signals because that doesn't 
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1 tell you anything. So telling him it was a $4,000 of damages 

2 is not enough either because that doesn't -- that doesn't 

3 change whether that -- that tells you now, oh, wait a minute. 

4 I'm not going to buy it because it had $4,000 in damages. 

5 You have to -- a reasonable person -- I don't care 

6 who you are, if they tell you it's in a previous accident, you 

7 know it's not $0. You know it's -- I think it's pretty 

8 reasonable to think it's more than a dollar that it cost to 

9 repair that vehicle. So I think you can't just abscond 

10 yourself from any duty at all and then say, well, they did tell 

11 me it was in an accident, and I bought it. 

12 At the end of the day, Your Honor, he purchased and 

13 left with exactly what he purchased and left with -- a vehicle 

14 that was CPO'd, a preowned vehicle that was CPO'd that had 

15 additional warranty, that had a previous accident. Their 

16 argument over this stigma -- and they've made a big argument 

17 about it-- that that's his damages is that a stigma from a 

18 previous accident was there because he knew he purchased a 

19 vehicle, even though he kind of forgot and then remembered 

20 again, that he knew he purchased a vehicle with a previous 

21 accident. 

22 Many vehicles have previous accidents. It doesn't 

23 mean you can't drive it, and if that's -- I mean, if his 

24 argument is the stigma of damages -- because plaintiff has no 

25 damages. Plaintiff owns his vehicle. He makes his payments. 
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1 He had -- he still -- he's never been put in a situation where 

2 he's --he's damaged as a result because he's paid for all 

3 these repairs and it paid-- none of that's occurred, and he 

4 had a full certified preowned vehicle that's under warranty. 

5 So we're here because he didn't get the full nature 

6 and extent of a disclosure. Your Honor, that's not enough for 

7 rescission. It's not enough for a justification. It's not a 

8 misrepresentation, and it's certainly not --not enough for 

9 punitive damages because one of their claim -- one of their 

10 reliefs asked is for punitive damages. 

11 And I know you -- the Court has read all the briefs 

12 and summarized some of the other ones, like estoppel, you know, 

13 based on they're using a reliance argument. The only reliance 

14 he could've made is on the reliance on the representations that 

15 were made and that those representations were the vehicle was 

16 in a previous accident. So he couldn't rely on the fact that 

17 they didn't tell him it was in an accident. In fact, the 

18 estoppel cases they use are talking about where they don't 

19 disclose the damages; they don't disclose what occurred. 

20 Well, here it was disclosed. So his only reliance is 

21 knowing what they told him -- that you're buying a CPO'd 

22 vehicle that had a hundred and twenty-five point inspection, 

23 that has additional warranties and was in a previous accident, 

24 and that's what he got. So, Your Honor, under fugitive 

25 damages, right, how can they show an intentional oppression of 
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1 fraud and malice on behalf of the dealership? 

2 Now, we cited the case. I don't -- Your Honor 

3 doesn't obviously need to hear me go through all the cases and 

4 the law, but under the statute it's clear. To go to the 

5 employer, the company, you must show that the employee acted in 

6 such a way and that that unjustified conduct was known by the 

7 company. Now, they want to punish the company saying--

8 because there's no other parties involved except for the 

9 company. They want to impugn that salesman's actions that 

10 didn't make any nondisclosure, didn't make any 

11 misrepresentation, doesn't conduct a deceptive trade practice, 

12 doesn't commit fraud, and now ask for punitive damages, to then 

13 go to a jury and ask for punitive damages based on the fact 

14 that they made all those disclosures to him. 

15 Your Honor, there's no basis for punitive damages in 

16 this case. If anything, they -~ technically the only thing 

17 they have, which they really do, is a breach of contract case, 

18 but they can't really bring a -- bring a breach of contract 

19 case because everything was disclosed, and both parties were on 

20 the same ground. 

21 So, Your Honor, we do ask that you grant summary 

22 judgment because the facts in this case at any trial will not 

23 be in dispute. We agree on the facts. We agree on nuts and 

24 bolts were not disclosed to him. We agree that each item of 

25 the -- of the Allstate report were not -- were not provided to 

JD Reporting, Inc. 
Poole vs NV Auto Dealership I 2017-11-09 

33 

JOINT APPENDIX 1083



1 him. So there is no dispute of fact for the Court to -- for 

2 the jury to settle. It's an issue is whether this this 

3 legal duty that exists that the dealership must -- must provide 

4 legally, must provide that disclosure to him. 

5 

6 

7 

8 

9 

THE COURT: Thank you, Mr. Bendavid. 

MR. BENDAVID: Thank you. 

THE COURT: Mr. West, your opposition, please. 

MR. WEST: Thank you, Your Honor. 

In this case, the first sentence in our opposition, 

10 Your Honor, still stands. This case is about if you know you 

11 got to tell, both under the law and under what the defendant 

12 themselves agrees that they operate and how they operate their 

13 business with full disclosure. A half truth is not a truth. 

14 There's two threshold issues that this Court really has to 

15 decide to determine if this matter gets to a jury. 

16 First, this is a case that primarily deals with 

17 nondisclosure. So did the defendant have a duty to disclose 

18 the information, show the Allstate collision report, the ACE 

19 report, to the plaintiff at time of sale? We've thoroughly 

20 briefed that issue with respect to the affirmative obligation, 

21 both under a statutory duty under 598, failing to disclose a 

22 material fact in a transaction involving the sale of goods. 

23 And two, even under the common law, which we're not 

24 suing under, even under the common law, they had that duty 

25 because it is a issue of material fact, and Mr. Grant testified 
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1 to this, and it's in the-- it's in the separate statement of 

2 the plaintiff that when a consumer comes to a dealer and buys a 

3 used vehicle, a specialist CPO, given the inspection 

4 requirements of a CPO by their trained mechanic within their 

5 state-of-the-art service facility, who's the one that has 

6 superior knowledge regarding the condition of that vehicle? 

7 It's the dealer. It's not the consumer. 

8 There are a few important undisputed facts here. We 

9 both agree plaintiff's not a car guy; he doesn't know much 

10 about cars, and that's critical because that sets up in and of 

11 itself a disputed issue of material fact because if he doesn't 

12 have superior knowledge, and the defendant here, which is also 

13 undisputed, but what Mr. Bendavid didn't talk about is in 

14 separate statement number -- I'm sorry, Your Honor. If I have 

15 a minute here -- 59 through 62. 

16 What is completely undisputed through requests for 

17 admissions that I had to compel from the defendant is the 

18 defendant never disclosed any of the information contained on 

19 the:Allstate collision estimate, the ACE report, never gave him 

20 a copy of it. They don't have any documents that prove he --

21 he received it. So with a duty established because they have 

22 superior knowledge or the duty established under the statutory 

23 claim that you already have an affirmative obligation as a 

24 purveyor and seller of goods within your occupation or 

25 business, you already have an affirmative statutory obligation 
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1 to disclose all material facts concerning a sale of a good. 

2 So when the defendant argues that we are actually 

3 making an assertion that a car dealership has an obligation to 

4 talk about every single minute fact about every single little 

5 bolt or bracket, that's not what our contention's been, never 

6 has been, and it's clear in our opposition it is not. The only 

7 thing that they have to disclose statutorily and under common 

8 law are material facts. 

9 So is there a triable issue of material fact that 

10 what was not disclosed to him within the information contained 

11 on the Allstate collision report material to a reasonable 

12 consumer within the community? It is an objective standard. 

13 Materiality is almost always an issue of fact, but materiality 

14 is based upon not some whimsical independent, a belief of a 

15 certain consumer that may have a completely unreasonable 

16 belief. It is what a reasonable person would believe or expect 

17 to be disclosed to them in the same or similar circumstances as 

18 a buyer, such as the plaintiff, who's buying a certified 

19 preowned vehicle. 

20 So is there a material fact? An issue of material 

21 fact with respect to when one is buying a CPO -- certified 

22 preowned Dodge vehicle --that's been purportedly through a 

23 complete 125 comprehensive safety inspection by their certified 

24 mechanic, where CPO cars are touted and advertised, which the 

25 defendant agreed with with respect to only the best are 
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1 certified, guarantees only the best certified on the lot, that 

2 Mr. --Mr. Grant testified that in fact the advertisements that 

3 are set forth regarding Dodge CPO vehicles, that the defendant 

4 as a 30(b) (6) representative actually subscribes to and adopts, 

5 that a CPO vehicle in fact is one of the best vehicles on the 

6 lot, guaranteed to be, that they subscribe to that, that they 

7 instill in the mind of the reasonable consumer value, quality, 

8 safety, assurance, piece of mind. 

9 A CPO vehicle is a higher standard quality or grade 

10 of vehicle than a traditional comparable nonCPO vehicle. That 

11 is what the Sahara agrees with and concedes in a separate 

12 statement. We're not having to even make that an issue. So is 

13 $4,000 in previous accident damage material to the reasonable 

14 consumer? Is that something that a reasonable person would 

15 want to know? 

16 Would a reasonable person want to know that in a CPO 

17 sale when you are projecting all of those things regarding what 

18 you are buying -- quality, value, safety -- would they want to 

19 know based on the Allstate collision report that the·vehicle 

20 had a replaced right bumper bracket? A repaired left frame and 

21 bracket? Replaced bumper? OUter, inner tie rod? And the list 

22 goes on and on. That is something for eight people in the box 

23 to determine with respect to if that would be material to a 

24 reasonable person within the community buying a CPO vehicle. 

25 I'd like to draw the Court's attention, if I can, to 
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1 a demonstrative of the ACE Allstate collision report. 

2 

3 

4 prior. 

5 

6 

THE COURT: Mr. Bendavid, can you see that as well? 

m.. BENDAVID: Yes. We did review those with him 

THE COURT: Very good. 

m.. WEST: Thank you, Your Honor. Playing cardboard 

7 (unintelligible). 

8 Beginning with --

9 m. FRIEDBERG: Never thought this is what I went to 

10 law school for. 

11 MR. WEST: (Unintelligible) law school about, yeah, 

12 exactly. 

13 Now, this is Exhibit 2 in plaintiff's exhibits in the 

14 opposition, Your Honor, and I have highlighted the relevant 

15 portions with respect to the wheel involved. All of the things 

16 ·that we've talked about in this case and all of these things 

17 that are in this report and this is two pages of it -- would 

18 this have been something that Mr. Poole would wanted to have 

19 seen? Would a reasonable consumer within the community want to 

20 have seen that? 

21 Mr. Poole testified at page 73 of his deposition. 

22 You're referring to the checklist report? 

23 Yes, ma'am. There is an additional 

24 information comment in the right box here that they 

25 could've written in anything that was repaired or 
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1 replaced. That would've been pertinent information 

2 for me to buy the vehicle. 

3 Question, If something -- why -- why do you 

4 believe that you would've -- why that would've been 

5 pertinent information for you? 

6 Answer, Because that would've been all the 

7 information regarding the accident that was for me to 

8 

9 

10 

11 

12 

13 

believe that it was a minor accident. I don't 

believe that accident was a minor accident. That was 

a major accident, and the fact that there was a 

required -- excuse me -- and the fact that there was 

a repaired frame bracket or something of that nature 

and a damaged wheel, things of that nature should 

14 have been divulged to me in that report. It takes 

15 away my choice to walk away from the vehicle with all 

16 the information because it wasn't given -- because I 

17 wasn't given all the information as I should've been. 

18 Now, we've talked a lot about this wheel. I don't 

19 think there's any legitimate dispute that a certified preowned 

20 vehicle needs to be fixed according to factory specifications, 

21 that you're not going to put a certified preowned vehicle on 

22 the streets and highways of the community that may be a safety 

23 or danger to the people who are driving on the streets or the 

24 highway of the community. 

25 And it's very clear that Josh Grant, the director of 
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1 the used car sales department -- not a salesperson, the 

2 director, the person in charge of the department -- had the 

3 Allstate collision report in his possession three weeks before 

4 the car was resold. He is the one that appraised the vehicle. 

5 He's the one that was given this report. He was the one that 

6 was told by the third-party that the car was in a previous 

7 accident and that the third-party gave him the Allstate 

8 collision report. 

9 More importantly, Sahara actually knew -- it is very 

10 clear -- that that left front wheel was either rechromed, or it 

11 was replaced with a recycled wheel. The defendants don't 

12 dispute the content of what's said in this document which they 

13 had, which they had possession of. So is the information in 

14 here of "$4,000, 88 cents and 77 cents" material to a 

15 reasonable person buying a CPO based upon the testimony of 

16 Mr. Grant who believes that the consumer's entitled to full 

17 disclosure, complete disclosure so the consumer can make an 

18 informed choice in buying a vehicle, and this information that 

19 is undisputed was never transmitted or given to Mr. Poole? 

20 That is for eight people in this box to decide. 

21 

22 

THE COURT: Where's the legal duty for them? 

MR. WEST: The legal duty with respect to the 

23 disclosure of material fact, Your Honor, comes from 598.0923, 

24 sub 2, which says specifically that it is a deceptive trade 

25 practice to knowingly not disclose a material fact in a 
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1 transaction relating to the sale of goods, and if they have 

2 superior knowledge that this particular vehicle had these types 

3 of repairs, and this would be a material fact, then they have 

4 that statutory or common law duty. 

5 Did they have superior knowledge regarding this 

6 vehicle? They absolutely have a document that was in exclusive 

7 possession of the defendants. This was not a document that was 

8 subject to the plaintiff's purview of being able to acquire. 

9 This is a private insurance document. So 

10 THE COURT: All right. So your argument is an 

11 omission with regard to the extent of the previous accident and 

12 not a false representation? 

13 MR. WEST: As to the false representation, Your 

14 Honor, there was a representation made by the salesperson at 

15 that time when Mr. Poole was told originally that the car was 

16 in only a minor accident. He inquired, Well, what about the 

17 accident? And he was told it was only a minor accident 

18 pursuant to his declaration; that, in fact, you didn't have to 

19 worry about it. It's gone through our hundred and twenty-five 

20 point safety inspection, and if there was anything significant, 

21 if it was a significant accident, we wouldn't be selling it to 

22 you. So what's a significant accident? What's minor? 

23 What's --what's significant is up to-- and that 

24 makes it material -- is up to eight people in the box to make 

25 that determination with respect to what's material. That is 
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1 after the duty has been established statutorily and there's no 

2 dispute that they actually had superior knowledge with respect 

3 to the nature and extent of the damage. Did they have an 

4 obligation to disclose it? 

5 If this was just a 1-, 2-mile-an-hour accident and 

6 they had a repair order that there was a paint job over the 

7 rear end bumper, would that be material? Probably not, but 

8 we're not talking about a nonmaterial disclosure. We're 

9 talking about something that they knew about and they made the 

10 choice and decision not to give it to him because Mr. Grant was 

11 the one that actually had it. 

12 And the plaintiff would actually concede with respect 

13 to all of the equitable claims for relief here that if there is 

14 no claim for deceptive trade practices, then there is no claim 

15 for any equitable claims either; however, if there is a 

16 material issue of disputed fact, then all of those then all 

17 of those equitable claims, as we have alleged, there's also 

18 material fact with respect to those as well because those are 

19 all derivative and based upon them engaging in the deceptive 

20 trade practice. 

21 So when they say it's only a minor accident, when in 

22 fact there's a material issue of fact that whether or not it's 

23 minor or major and they affirmatively represent that to the 

24 him, the plaintiff inquires, they try and establish the duty 

25 that the plaintiff is the one that has to start asking for 
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1 documents. The duty is squarely on the person in their 

2 occupation or business to disclose those material facts to him. 

3 It's not an obligation on the plaintiff to start 

4 doing this massive inspection or requirement when he's told, 

5 Look, don't worry about it. This has already gone through our 

6 inspection process. It's safe. It's fine, and that's the 

7 dealer who has superior knowledge. What is he supposed to do? 

8 That might be a very effective argument at trial, but for 

9 purposes of summary judgment, is it something that can be 

10 decided as a matter of law? The answer is no. 

11 Finally or actually, Your Honor -- and I'll address 

12 the punitive damages in just a second-- I'd like to bring the 

13 Court's attention which is Exhibit 8, which is the Fiat 

14 Chrysler position statement, Your Honor, and I've highlighted 

15 the relevant portions. 

16 Now, they knew, the defendant knew that this had a 

17 replaced or recycled wheel. That recycled wheel, according to 

18 Mr. Avellini, could've easily come from a junkyard. That 

19 rechromed wheel, whether it was rechromed or· recycled, was 

20 improper, and the reconditioned wheel position statement is 

21 very clear, and this is available and should have been 

22 available. 

23 And I don't know how any way conceivably this was not 

24 available to a -- to a certified licensed authorized franchise 

25 Chrysler dealer, but this is very clear with respect to what is 
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1 disclosed on this, on the ACE report, which is it says, Any 

2 damaged wheels or those which have been bent, broken, cracked, 

3 sustained some other physical damage which may have compromised 

4 wheel structure. Repair indicates the wheel has been modified 

5 through bending, welding, heating, straightening or material 

6 removal to rectify damage. Replating of rechromed plated 

7 wheels or chrome plating of original equipment, painting, 

8 polished wheels is not acceptable procedure as this may alter 

9 the mechanical properties and affect fatigue life. 

10 And the reason that's important is because they say 

11 if you use a reconditioned wheel, the manufacturer says that by 

12 doing this, because it can result in sudden catastrophic wheel 

13 failure, it could cause loss of control and result in injury or 

14 death. 

15 Now, I don't think there's any real cognizable 

16 dispute that when you as a dealer, even though they had nothing 

17 to do with the repair, they had actual knowledge that this was 

18 a reconditioned wheel or a replaced wheel or a rechromed wheel. 

19 In the photo at paragraph 13 which is a photo of the chip taken 

20 out of the wheel from the damage caused by the previous 

21 collision, which is one of the photographs that Mr. Avellini 

22 relied on, is very clear this could easily propagate into the 

23 wheel over time and cause a crack and sudden wheel failure. 

24 Had this report been given --

25 THE COURT: But it's been three years and it hasn't? 
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1 MR. WEST: You're absolutely right, Your Honor, and 

2 that brings me to my next point. Mr. Bendavid has been very, 

3 very effective in trying to talk about subsequent events that 

4 happened after May 26th, 2014. This case-- and that's the 

5 date that the car was purchased -- this case is solely in 

6 retrospect. What is this case about? This case is about what 

7 happened on May 26th, 2014. It's about what the defendant 

8 knew -- excuse me -- what the plaintiff -- is about what the 

9 plaintiff wasn't disclosed. It's what the plaintiff knew or 

10 should have known -- I mean the defendant knew or should have 

11 known about. So all these subsequent events, how 

12 THE COURT: Hang on. You also claim in your 

13 opposition that Sahara made false representations. 

14 MR. WEST: Correct. And I -- and I addressed that, 

15 Your Honor, with respect to when it was disclosed to him that 

16 the car was in a minor accident-- that's what their 

17 salesperson said, a minor accident-- Mr. Poole--

18 THE COURT: And it's the wheel? The nondisclosure of 

19 the wheel is what makes it false? 

20 MR. WEST: It's not a minor --with respect to the 

21 false representation, the affirmative representation of 

22 material fact, Your Honor, that has to do with the nature and 

23 extent of the accident. This was not a minor accident. That's 

24 an issue of fact to be determined. They're saying it's a minor 

25 accident. Plaintiff, who testified very clearly, this wasn't a 
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1 minor accident and may had I seen and been given the ACE 

2 report. 

3 So when their salesperson says, This was just a minor 

4 accident, this car is safe, it's perfectly fine, we wouldn't 

5 sell it to you if it was in a significant accident, that's the 

6 false misrepresentation that was told to him, and his fears 

7 were allayed when he's got a certified dealer saying, Look, 

8 we've already gone through this. Don't worry about it. It's 

9 just a minor accident. 

10 Is this a minor accident? That's a question for 

11 eight people in the box over here to determine. What's minor 

12 and what's significant? Is that something that the Court can 

13 actually talk -- actually decide as a matter of law in this 

14 motion for purposes of what's at issue in this case given the 

15 FCA statement? Given what's in the the Allstate collision 

16 report, I think the short answer to that is no. 

17 Because materiality is something that's always 

18 usually left to a jury unless it is so one-sided under the Wood 

19 and Sellatex [phonetic] decision that the Court can say, look, 

20 a little nick in the bumper with a little paint over it or 

21 something that otherwise doesn't re-create a safety or danger, 

22 hazard to the community that is outside manufacturer 

23 specifications, yeah, I think you could rely -- I think you 

24 could rule on a matter of law if that was the facts of this 

25 case, but that's certainly not the facts of this case. 
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1 Finally, Your Honor, with respect to punitive 

2 damages, Mr. Bendavid, I think not intentionally, but I think 

3 he misspoke. He said, You've got a salesperson here that made 

4 a misrepresentation. The punitive damage allegation is not 

5 based upon the misrepresentation of the salesperson Mr. Travis 

6 Sprool [phonetic] who by the way has long -- long with the --

7 along with the finance manager, who both have experience, years 

8 of experience selling hundreds of cars to the community --

9 And I just want to digress here. I missed a very 

10 important point. They both testified in a separate statement 

11 very clearly. Had they known that the car had $4,000 in damage 

12 to it, had they known that the nature and extent of the damage, 

13 had they had that ACE Allstate collision report in their 

14 position, they would've disclosed it to Mr. Poole, and the 

15 reason they would've disclosed it? Because that would've had 

16 to do in their mind, in the mind of the consumer possibly a 

17 safety issue, and that would've been important for them to 

18 disclose. So right there with respect to what was material, 

19 they should lose on that. 

20 Going back to the punitive damages, Your Honor. 

21 Mr. -- Mr. Grant -- excuse me -- Mr. Grant is the used-car 

22 director of the entire used car sales department of Sahara 

23 Chrysler. He testified that he was the one been given the 

24 responsibility and entrusted and given the entire discretion 

25 and authority to establish all policies, practices and 
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1 procedures regarding the sale of CPO vehicles and used vehicles 

2 within that department. 

3 The key case is Nittinger [phonetic]. Nittinger is 

4 completely supportive of a sufficient inference of the state of 

5 mind that's required to otherwise allow a punitive damage claim 

6 to go to the jury in this case. This was not some lowly 

7 employee. So the two issues is was Mr. Grant, Joshua Grant, a 

8 managing agent? Is there a triable issue of material fact with 

9 respect to that? And two, did he act with either fraud or 

10 implied malice? He's the one that was in charge of everything. 

11 He was the one that had complete discretion and judgment to 

12 otherwise suspend, modify any of these particular policies and 

13 practices, none of which were put into writing. 

14 Mr. Grant testifies that we believe in full, complete 

15 disclosure to a consumer so they can make a informed choice 

16 regarding a CPO vehicle; yet what seems to have been the 

17 situation and clearly is established with respect to a triable 

18 issue of material fact in the separate statement is that this 

19 department and Mr. Grant were largely, complete operated with 

20 unfettered discretion with respect to do what they want and 

21 disclose what they want on a ad hoc basis with respect to any 

22 material facts that might affect the safety of a vehicle. He 

23 was very clear. We don't disclose things that involve safety, 

24 only things that disclosed value. 

25 The separate statement's very clear; that while they 
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1 believe in full disclosure, Mr. Grant says -- then goes back 

2 and testifies this isn't something that I would disclose to 

3 them. It's not something I would expect my department to 

4 disclose to a -- to a buyer. So is he acting as a managing 

5 agent? 

6 In Nittinger, the defendant employee did not have any 

7 personal -- did not have any personal involvement in that 

8 particular tortious act. Here, we have the managing agent, the 

9 director-- and that's not dispositive at all --who is the one 

10 who took the car in, had personal knowledge regarding the 

11 status of this car, had personal knowledge that the wheel was 

12 replaced, didn't have any policy or practice and procedure to 

13 put -- to give the Allstate collision report or any other 

14 collision report to the service department before they did 

15 their inspection. He's the one that appraised the car. He's 

16 the one that thoroughly reviewed the Allstate collision report 

17 and what did he do? Big doughnut. He did nothing. 

18 When I asked him in his deposition, the separate 

19 statement, Do you have any recollection of giving this to 

20 Mr. Gongora in the service department? No, I don't. Did you 

21 have a policy or practice or procedure to make sure this was 

22 given to the -- the ACE, the Allstate collision report, to your 

23 service department? No, we didn't. Do you think that would've 

24 been important to otherwise tell them? No, I don't. Do you 

25 think that would've been something important to otherwise tell 
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1 a consumer within the community that this should have been 

2 disclosed? No, I don't. 

3 He's the guy that's running the show. Had Mr. Grant 

4 not been the one personally involved in this transaction in 

5 taking in the vehicle from the third-party, being personally 

6 given the Allstate collision report, personally knowing what 

7 was on that report and not following up and taking any steps 

8 whatsoever, knowing that he was going to CPO that vehicle and 

9 sell it to the community with a replaced, recycled wheel, 

10 that's implied malice, and under the implied malice standard, 

11 under Countrywide, there is no requirement to show the state of 

12 mind that he intended to injure somebody, not at all. That can 

13 be inferred and implied. 

14 And when you put a CPO vehicle, nonetheless even if 

15 it was a used vehicle, when you put a CPO vehicle essentially 

16 with a bomb strapped to the right front chrome wheel that could 

17 completely come apart going 75 miles an hour down the 15 and 

18 hit another family, that's implied malice. Had he not been 

19 involved --

20 

21 

THE COURT: But none of that happened. 

r:-1R. WEST: That that --that's very true, but 

22 there is -- there is no case law that indicates that simply 

23 because an actual physical injury occurred as a result of it 

24 that that implied malice is not something otherwise negated 

25 simply because what didn't happen. What could have happened? 
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1 What do they believe that they have to disclose. 

2 THE COURT: And what would your damage be if you 

3 prevail at trial? 

4 

5 

6 

MR. WEST: With respect to this case, Your Honor? 

THE COURT: Uh-huh. 

MR. WEST: Okay. Number one, would the plaintiff 

7 had -- would the plaintiff have actually purchased the vehicle 

8 and entered into the contract? The answer is no, he would not 

9 have because that was a material fact that he wanted to know, 

10 that he would've deemed material that he would want to know 

11 about, and because it didn't enter into it, number one, he put 

12 down $4,000 on his trade. Number two, he became -- he became 

13 obligated under a long-term contract for tens of thousands of 

14 dollars on a vehicle that was worth thousands of dollars less 

15 than what he purchased. 

16 Now, Mr. Bendavid makes reference to, well, the 

17 vehicle was priced according to the previous accident. There 

18 isn't one scintilla or a kernel of evidence that they have 

19 given that otherwise indicates or says or states or implies or 

20 infers that they actually built in the price of the vehicle 

21 taking the accident into consideration. They had every 

22 opportunity to attach 

23 THE COURT: Right. Just the same as you're not 

24 arguing that he wouldn't have bought a car, he still would've 

25 bought a car, right? 
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1 

2 

3 

4 

5 

6 

MR. WEST: I'm sorry, Your Honor. Excuse me? 

THE COURT: He still would've bought a car, right? 

MR. WEST: No. 

THE COURT: He might have bought another car. 

MR. WEST: No. Actually, Your Honor 

THE COURT: But you are arguing that he would have 

7 refused to buy a car because this one was not as represented. 

8 MR. WEST: Correct, Your Honor. In his declaration, 

9 at page 5, he is very clear. 

10 Based upon my review of the Allstate 

11 collision report, had I been given the Allstate 

12 collision report on the date of sale I would not have 

13 purchased the vehicle. In fact, I would not have 

14 done any business with Sahara whatsoever because what 

15 is reflected on the Allstate collision report was in 

16 my mind essentially the opposite of what I was told 

17 about the accident by Travis Sprool. The Allstate 

18 collision report was something that would have been 

19 important to me to know about as a buyer of a used 

20 vehicle making my decision to purchase the vehicle, 

21 especially given it was a CPO. 

22 You have a consumer here that's been lied to. Had he 

23 been told that, he would've walked away from the deal and not 

24 done any business with them whatsoever. So he was damaged with 

25 respect to I'm getting involved in a tens of thousands of 
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1 dollars contract that I never would've gotten involved in. It 

2 may very well be that he may have gone to another dealer to buy 

3 another car, but again the focus on this case as a matter of 

4 law has to be with what happened on May 26, 2014. What did 

5 they know? What did they not tell him? What were they 

6 obligated to tell him? Had -- would he have engaged in this 

7 transaction? Would he have been obligated and been forced to 

8 buy a diminished value vehicle? 

9 

10 

11 

12 

THE COURT: Forced? 

MR. WEST: Well, I would 

THE COURT: Nobody forced him. 

MR. WEST: You're right, Your Honor. That was a 

13 right -- that was improper terminology. Would he have the 

14 would he have actually --

15 

16 

THE COURT: Chosen to. 

MR. WEST: Chosen to. Thank you, Your Honor, for 

17 making my arguments for me--

18 

19 

20 

21 

22 

THE COURT: Or would negotiated 

MR. WEST: -- but I say that jokingly 

THE COURT: -- the price --

MR. WEST: --it's been a long 

THE COURT: -- I mean, what's his real damage if you 

23 prevail at trial? 

24 

25 

MR. WEST: Well, it -- not only with respect to -

THE COURT: That he overpaid? 
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1 MR. WEST: Well, with respect to overpaying, I would 

2 agree with the Court because the car was diminished value at 

3 least $8,000 from what he paid for it, according to 

4 Mr. Avellini. That's number one. Number two, he gave them 

5 $4,000 with respect to the purchase of the car, which he never 

6 would've given to him. He made $22,000 in payments. He has 

7 about 17,000 left over. Certainly the jury can come to the 

8 conclusion, which we'll argue, that he should be paid back all 

9 of his payments. He should be paid back his down payment. 

10 

11 

THE COURT: But he had use of the car. 

MR. WEST: You're right, Your Honor. And that is a 

12 completely valid defense for purposes of damages. If use of 

13 the car, a reasonable use of the car based upon information he 

14 never knew about is an offset, which they've claimed is an 

15 affirmative defense, you're absolutely right, Your Honor. They 

16 would be able to argue that any damages, if he was awarded any 

17 and he was entitled to any, the jury should take into 

18 consideration a reasonable amount of offset for his reasonable 

19 use for two years, but that doesn't negate the actual 

20 underlying tort that happened on 14 --May 26th, 2014. 

21 

22 

THE COURT: I got it . Thank you. 

MR. WEST: So in summation, Your Honor, the bottom 

23 line is is there a duty? Yes, there's a duty. Are the facts 

24 here material to the reasonable consumer within the community 

25 that should've been disclosed to any reasonable consumer with 
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1 respect to a CPO vehicle? And was Mr. Grant, who is personally 

2 involved, acting as a managing agent, and did he act with the 

3 requisite state of mind with respect to fraud or implied 

4 malice? 

5 And again I would agree that if we have a lowly 

6 salesperson it would not even be an argument, but you have a 

7 person, and Nittinger was very clear. If you have a person and 

8 their definition with respect to who a managing agent is under 

9 Nittinger is very, very telling, and it fits exactly within 

10 this case. The definition of a managing agent under Nittinger 

11 is, A person who has, quote, sufficient stature and authority 

12 to have some control and discretion and independent judgment 

13 over a certain area of the business with some power to set 

14 policy for the company. He established all those policies. 

15 

16 

17 

18 

I would submit on that, Your Honor. 

THE COURT: Thank you, Mr • West . 

And the reply, please. 

MR. BENDAVID: Your Honor, the standard on surnnary 

19 judgment is the nonmoving party may not defeat a motion for 

20 summary judgment on gossamer threads of whimsy, speculation and 

21 conjecture, and that's what you heard. A catastrophic injury 

22 could have happened if this wheel flew off on the 15 and he got 

23 into an accident. That's what you have here. What they've 

24 skipped over -- conveniently skipped over -- is the reality. 

25 What they're trying to argue is that there is a duty 
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1 to -- and he -- and I'm quoting this -- thoroughly disclose 

2 each and every fact of the previous accident, and that's stated 

3 in NRS 598. That's what he says. It does not say that. It 

4 says material disclosures of fact. The issue -- what he's 

5 asking is he's asking for the boss to make the determination as 

6 to whether it was material or not that it was a minor accident 

7 versus a major accident. That's --that's what he's --that's 

8 what they're (unintelligible) arguing. He summed it up for 

9 you. That's exactly what they're saying is is that it's a 

10 minor accident. 

11 So what 

12 THE COURT: No. He's saying it's a material fact as 

13 to whether the omission for the nature and extent of the 

14 previous collision was -- was material. 

15 MR. BENDAVID: Your Honor, the issue -- I agree. So 

16 is it an omission to not provide the report? 

17 

18 

19 

20 

21 

22 

THE COURT: Right. And that --

MR. BENDAVID: Which is a legal issue, right? 

THE COURT: --that's --

MR. BENDAVID: Because they do disclose the accident. 

THE COURT: Right. 

MR. BENDAVID: Had he said, had they come to this 

23 Court and his testimony 

24 

25 

THE COURT: The person's nature and extent. 

MR. BENDAVID: Nature and extent. Correct. 
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1 And had they come to this Court and said he'd asked I 

2 want to see everything on this accident, and they said it's all 

3 we've got. We only have the Carfax. It's all it says, and 

4 then they had evidence that Josh Grant hid that report, which 

5 is what the case they're trying to do, which doesn't exist, 

6 that he hid the ACE report and didn't tell anybody, but he 

7 asked and --

8 THE COURT: No. He's saying you had a duty to 

9 disclose all of that information, and you didn't. 

10 

11 

MR. BENDAVID: That's what they're arguing. Correct. 

They're arguing that 598 because they're -- what is the 

12 legal duty, right? They're saying that 598 says you have to 

13 disclose every fact. Well, it doesn't say that. It says you 

14 have to disclose material fact which is the accident. 

15 Now, what's interesting, Your Honor, is they 

16 dispute -- I'm sorry, Your Honor. They focus quite a bit 

17 and you saw the boards on this wheel, right? Now, first of all 

18 it's interesting to note that their expert in his expert report 

19 doesn't reference the wheel itself, doesn't talk about that 

20 there was a wheel issue. In fact, what Mr. West talked about 

21 on behalf of his client, what plaintiffs are arguing is that 

22 you cannot look at anything past May 2014. He said it. He 

23 said everything subsequent after 2014 doesn't matter. It's all 

24 what happened on May 2014 when he purchased the vehicle. 

25 Well, their entire case is built on a fact of an 
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1 expert who looks at it two years later and says you shouldn't 

2 have CPO'd the car based on the fact that it was in a previous 

3 accident and that he drove it for three years. They want to 

4 ignore all those, the reality of what the case is and what the 

5 actual facts show, and they want to focus on the fact that, oh, 

6 on May 14th they didn't tell him anything about the wheel. 

7 Well, Your Honor, like we said, when he purchased the 

8 vehicle, he purchased it with a 100 percent warranty. If there 

9 was a problem with the wheel, he could've brought in the wheel 

10 at any time under that warranty claim. So he, in other words, 

11 he was --he was protected. The warranty protected him. It's 

12 not like they sold him a car without a warranty then disclosed 

13 an accident, which is the case they're really trying to do. 

14 But the statement that was made today in this 

15 courtroom was, could have come -- the wheel could have from a 

16 junkyard --who knows? --but can't satisfy their own policy. 

17 Well, wait a minute. That is pure speculation, the fact that 

18 it could have come from a junkyard. They're not testifying. 

19 There's no evidence here that testifies that it actually came 

20 from a junkyard. They're just saying it could have, just as if 

21 it could have fall -- it could've fallen off, and they got into 

22 an accident, none of which occurred. 

23 Your Honor, their entire -- one of their arguments is 

24 based on this fact of this: He told him it was a minor 

25 accident. Now, what he leaves out is is that the salesman's 
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1 deposition was taken. The salesman does not testify that he 

2 told him it was a minor accident. The salesman testifies that 

3 he doesn't recall. It was actually plaintiff who provides his 

4 self-serving testimony that says, oh, he told me it was a minor 

5 accident when I asked him about it, and that it was just a 

6 minor accident. 

7 Now, let's go with that. Let's go with plaintiff 

8 says that. The plaintiff's testimony, which is self-serving, 

9 first of all starts off with the fact that he doesn't --

10 originally states that he wasn't even told about an accident. 

11 In fact, he verified that in text messages that he sent to 

12 that he sent to -- to the salesman two years later when he 

13 asked for the original Carfax, when he says I went and got -- I 

14 tried to get a refi through State Farm, and they wouldn't give 

15 it to me. They said there's something on the Carfax. Can I 

16 get that Carfax from you, and he says it's in storage. I tried 

17 to get it. Why don't you just go on Carfax and get a new one. 

18 He says, I just ran the Carfax and it says it was in an 

19 accident. I wasn't given that information. 

20 So that's in his text message that he sends to the 

21 salesman that they've disclosed, saying that he didn't even 

22 know it was in an accident. Now he's changed it to, okay. 

23 Yeah, they did tell me. Now, the salesman told him, but the 

24 salesman told him it was a minor accident. 

25 What I find interesting, Your Honor, is that in May 
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1 of this year-- I believe it's May. I don't know if it's both 

2 May, but it's May 2017 --he gets into another accident with 

3 the car. Mt. West stated that if this is an accident where 

4 they're going a few miles an hour and he gets into an accident, 

5 oh well. Well, what's interesting, I believe the accident took 

6 place in a parking lot; that somebody backed out, and he hit 

7 somebody in a parking lot at a -- at a retail center. 

8 So he gets into an accident and incurs $5,000 in 

9 damages in a parking lot with another car. Now, they want 

10 they want to say that's a major accident because at $4,000 

11 damages is a major accident according to them. They want to 

12 make this argument that it's a major accident because they 

13 concede that if it's a minor accident then it's really not that 

14 material, and it doesn't -- it doesn't have to be disclosed. 

15 Plaintiff's expert testified based on the extensive 

16 experience in performing car repairs as a repair shop owner, if 

17 someone told you their vehicle had $4,088.77 in repairs, would 

18 that signify anything to you? Answer, Not at all. So just 

19 telling them they had $4,000 in damages and then providing the 

20 non-car guy -- he spent a great deal of time talking about 

21 superior knowledge and that he's not a car guy; he's not a 

22 mechanic; yet on the other side of the coin they want to argue 

23 had you told him that the -- here's the Allstate report, and 

24 here's everything that occurred. He would've seen that and 

25 said, oh, I'm not buying the car because three years later now 
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1 I'm not buying it. 

2 There's no evidence that he wouldn't have bought it 

3 had they provided the Allstate report to him that day. There's 

4 no evidence that he in fact, he concedes he never asked for 

5 it, and he concedes he never asked for any report. He concedes 

6 he never asked for anything past he asked the salesman it was 

7 an accident, and he says it was a minor and didn't follow-up at 

8 all. So it's --there's no misrepresentation. 

9 You asked him what's the misrepresentation. Well, 

10 there isn't one because they can't come up with a 

11 misrepresentation. All they keep saying is, well, the 

12 omission's a misrepresentation. They keep talking about you 

13 didn't give him the Allstate report at the time that he 

14 purchased the vehicle. 

15 They also testified that he should have given it to 

16 the service tech and that the service tech should have had it. 

17 Well, the service tech says he doesn't know if he had it or 

18 not. He actually testified he doesn't recall; it was so long 

19 ago. Josh Grant, as Mr. --Mr. West said, he asked him, Did 

20 you give the Allstate report to your service tech when he did 

21 the CPO? He says, I don't know. I don't recall. They're not 

22 saying I didn't give it to him. They're saying they don't 

23 recall because it was so long ago. 

24 And the tech -- the tech provides that same 

25 testimony. I don't remember if they gave it to me. If they 
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1 gave it to me, I don't know. But he says, I would've had the 

2 Carfax because I would've gotten part of the file, or I 

3 would've gotten it. He says, I probably had the Carfax, but I 

4 don't know. So they don't remember. They're going off the 

5 documents that they show them, but they don't actually remember 

6 that. 

7 So, Your Honor, they're asking for this Court to say 

8 whether it's material or not. They're saying that only the 

9 jury can decide whether that's material or not. That's not 

10 true. We've provided the case law on there that provides that 

11 the Court makes that determination. 

12 Second of all -- let's get to his damages in a 

13 moment -- he says that the date of purchase is May 2014. So if 

14 nothing else matters but that date, then his entire expert, as 

15 we have that motion, is excluded because his expert looks at 

16 the car two years later. He's been driving it for thousands of 

17 miles when he does his observations. 

18 So now you have -- you have plaintiff who doesn't 

19 remember that they told him it was in an accident and then 

20 remembers they told him it was in an accident. Then he says he 

21 never saw a Carfax. Then he after he's shown a Carfax with his 

22 signature on it he admits, yes, I did see it and, yes, I did 

23 sign it, and yes, they did disclose the accident to me, and 

24 then two years later he gets an expert to observe the vehicle 

25 and say, oh, it's damaged, and they shouldn't have CPO'd it 
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1 even though there's nothing wrong with the car, which they 

2 conceded. In three years not a single warranty claim, not a 

3 claim at all. 

4 And, Your Honor, yes, that brings us to -- to the 

5 wheel, which the expert -- even though plaintiff says you don't 

6 look at anything past May 2014 -- his expert doesn't reference 

7 anything about a wheel in his expert report. The only 

8 reference is is his deposition. He only references the day 

9 before the plaintiff's deposition that says stop driving the 

10 car three years later because you're going to be deposed 

11 tomorrow, but stop driving the car because this wheel could fly 

12 off. This wheel was reconditioned. This wheel could have been 

13 purchased at a junkyard -- could have been purchased at a 

14 junkyard. 

15 Now, Your Honor, they know who fixed that wheel. 

16 It's in the documents. We all know who fixed the wheel. He 

17 could have taken the deposition. He could have-- he could've 

18 subpoenaed him, taken their deposition, asked him where did you 

19 get that wheel. What records do you have to show us where that 

20 wheel is? They didn't do that in discovery. There's no 

21 evidence on file. There is no evidence coming into this trial 

22 that shows where that wheel came from, only his statement that 

23 it could have come from a junkyard. We don't know that. And 

24 so what is that, Your Honor? Conjecture. Speculation. You 

25 know, an attempt to defeat summary judgment. 
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1 They're simply creating arguments and they're trying 

2 to create material issues of fact saying that a wheel could've 

3 come from a junkyard, and therefore they should've disclosed 

4 that to him, but they're -- even though there's no evidence of 

5 that at all. 

6 Now, the damages. Your Honor, the damages are clear. 

7 There isn't any. If you were to take plaintiff's testimony as 

8 true, that had they given him the ACE report, had they showed 

9 him the Allstate and sat down and said here it is, he's 

10 testified that he would've been so outraged that they disclosed 

11 everything that they're saying they should've disclosed to him 

12 that he wouldn't have bought a car from them no matter what 

13 now. Three years ago, what would he have been upset about? 

14 They told him it was in an accident. They disclosed the 

15 accident to him. 

16 And now he's saying, he's taking it a step further 

17 saying materially you had to provide the ACE report to him as 

18 well even though he didn't ask for it, even though he knew it 

19 was in an accident, but you had to provide it to him and that 

20 he wouldn't have bought the car from the dealership anyways. 

21 So what does that mean? That he would've left and went to 

22 another dealership and purchased a car. 

23 We're not the ones claiming we're damaged as a result 

24 of him not buying a car from us. He would still have bought a 

25 car. For that three years, he still would've been driving a 
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Judgment 

304-310 

2 10/21/17 Plaintiff’s Separate Statement of Undisputed  
Material Facts in Support of Plaintiff’s Opposition 
To Defendants’ Motion for Summary Judgment 

311-338 

5 12/28/17 Transcript of Proceedings (Defendants’ Motion for 
MSJ and Motions to Strike) 

1051-1119 



           Appendix Chronological Index 
 
Vol. Date Description Page Numbers 
1 5/22/16 Complaint for Damages and Equitable and  

Declaratory Relief and Demand for Jury Trial 
001-015 

1 5/15/17 First Amended Complaint for Damages and 
Equitable and Declaratory a Demand for Jury Trial 

016-033 

1 8/16/17 Defendant Nevada Auto Dealership Investments 
LLC D/B/A Sahara Chrysler Jeep, Dodge and 
Corepoint Insurance Co’s Answer to First 
Amended Complaint 

034-047 

1 10/2/17 Defendants Nevada Auto Dealership Investments 
LLC’s and Corepoint Insurance Company’s Motion  
For Summary Judgment 

048-225 

1-2 10/20/17 Plaintiff’s Opposition to Defendant Sahara Motion 
For Summary Judgment 

226-303 

2 10/20/17 Plaintiff’s Response to Defendants Separate  
Statement of Undisputed Material Facts in 
Opposition to Defendants’ Motion for Summary 
Judgment 

304-310 

2 10/21/17 Plaintiff’s Separate Statement of Undisputed  
Material Facts in Support of Plaintiff’s Opposition 
To Defendants’ Motion for Summary Judgment 

311-338 

2-3 10/21/17 Plaintiff’s Exhibits in Support of Plaintiff’s  
Opposition to Defendants’ Motion for Summary 
Judgment 

339-638 

3 10/22/17 Notice of Errata on Plaintiff’s Separate Statement of 
Undisputed Material Facts in Opposition to  
Defendants’ Motion for Summary Judgment 

639-643 

3 11/3/17 Defendants’ Motion to Strike Fugitive Documents 
Filed by Plaintiff on Order Shortening Time  

644-750 

4 11/3/17 Defendants’ Motion to Strike Declaration of Rocco 
Avellini Attached to Plaintiff’s Opposition on Order 
Shortening Time 

751-783 

4 11/6/17 Plaintiff’s Opposition to Defendants’ Motion to  
Strike Fugitive Documents on OST 

784-789 

4 11/6/17 Plaintiff’s Opposition to Defendants’ Motion To 
Strike Declaration of Rocco Avillini in Support 
Of Plaintiff’s Opposition to Defendants’ Motion 
For Summary Judgment 

790-844 



 

4 11/12/17 Decision and Order Granting Defendants’ Motion  
For Summary Judgment 

845-848 

4 12/1/17 Notice of Entry of Decision and Order Granting 
Defendants’ Motion for Summary Judgment 

849-854 

4 12/8/17 Motion to Retax and Settle Costs 855-865 
4 12/9/17 Order Denying Defendant Nevada Auto Dealership 

Investments LLC d/b/a Sahara Chrysler Jeep Dodge 
Ram’s Motion to Strike Fugitive Documents and 
Motion to Strike the Declaration of Rocco Avillini 
Attached to Plaintiff’s Opposition to Defendants’ 
Motion for Summary Judgment 

866-868 
 

4-5 12/19/17 Defendant Nevada Auto Dealership Investment 
LLC’s Motion for Attorney’s Fees and Costs 

869-1008 

5 12/23/17 Notice of Appeal 1009-1011 
5 12/23/17 Case Appeal Statement 1012-1050 
5 12/28/17 Transcript of Proceedings (Defendants’ Motion for 

MSJ and Motions to Strike) 
1051-1119 

5-6 1/15/18 Plaintiff’s Opposition to Defendants’ Motion for 
Attorney’s Fees and Costs 

1120-1321 

6 1/25/18 Defendant Nevada Auto Dealership Investments 
LLC’s Reply in Support of Motion for Attorney’s 
Fees and Costs 

1322-1393 

6 3/9/18 Order Granting, in Part, Defendants’ Motion for  
Fees and Costs and Order Granting, in Part,  
Plaintiff’s Motion to Retax Costs 

1394-1397 

6-7 3/20/18 Notice of Entry of Order (On Defendants’ Motion 
For Attorney’s Fees and Costs and Plaintiff’s  
Motion to Retax and Settle Costs 

1398-1403 

7 3/28/18 Judgment 1404-1405 
7 3/28/18 Notice of Entry of Judgment 1406-1409 
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When Plaintiff purchased his CPO 2013 Dodge Ram from Defendant, Defendant 

disclosed that the vehicle was in a prior accident. It is undisputed that Defendant produced a 

CarFax vehicle history report that listed the vehicle was in a prior accident, and the sales 

representative indicated the same. Plaintiff drove the vehicle for a year, at which point he 

discovered the vehicle had frame damage. Plaintiff kept driving the vehicle. Plaintiff now 

contends that Defendants' disclosure of the previous accident at the time of sale was 

insufficient because Defendants had an Allstate Collision Estimate of Record ("ACE") that 

stated the nature, extent, and repair cost of the damage from the previous collision. 

Defendant moves for summary judgment under NRCP 56. "Summary judgment IS 

appropriate under NRCP 56 when the pleadings, depositions, answers to interrogatories, 

admissions, and affidavits, if any, that are properly before the court demonstrate that no 

genuine issue of material fact exists, and the moving party is entitled to judgment as a matter 

oflaw." Woodv. Safeway, Inc., 121 Nev. 724, 731 , 121 P.3d 1026, 1031 (2005). 

Plaintiff argues that each of his claims arise from Defendant' s failure to disclose material 

facts , namely the nature and extent of the damage from the previous collision. Defendant 

contends that the material fact here is that the vehicle was in a prior accident, not the extent of 

the damage from that accident. 

NRS 598.0923 only requires the disclosure of material facts. Here, the material fact is that 

the vehicle was in a prior accident. The duty to disclose under NRS 598.0923 does not extend to 

the entire effect of the accident, such as a price breakdown of every part and service provided as 

listed in the ACE. It is undisputed that Defendant disclosed the prior accident to Plaintiff. There 

is no indication in the record that Plaintiff inquired about the parts and services used to repair the 

vehicle as provided in the ACE, and such information was then withheld. Plaintiff relied on the 

2 

george
Highlight
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CPO report, which the undisputed evidence shows would only have notated frame damage if a 

repair, if any, was not up to standard. 

To the extent Plaintiff argues Defendant made false representations as to the certification of 

truck, or that the truck was of a particular quality or standard, this argument is flawed. The 

vehicle went through and passed a 125-point Certified Pre-Owned Vehicle Inspection. Given this 

certification, Plaintiff cannot argue that Defendant misrepresented that the vehicle was CPO 

certified, as it was. The sufficiency of the CPO inspection standards is not at issue for this 

argument, but rather the fact that the vehicle was ultimately certified as pre-owned. 

Plaintiff conceded at the hearing that if the claim for deceptive trade practices fails , the 

remaining claims for equitable relief must also fail. This Court agrees. Defendant disclosed the 

material facts about the vehicle, and Plaintiff purchased the vehicle, driving it for at least two 

years. Thus, there are no grounds to grant equitable relief for Plaintiff. 

THEREFORE, COURT ORDERS for good cause appearing and after review Defendants ' 

Motion for Summary Judgment is hereby GRANTED. The hearing on Motions in Limine set for 

December 21,2017 at 10:30 a.m. on Motions Calendar and the Jury Trial set to begin January 8, 

2018 at 10:00 a.m. are hereby VACATED. 

DATED November 22, 2017 

NANCY ALLF , 
DISTRICT COURT JUDGE 
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CERTIFICATE OF SERVICE

I hereby ccrtify that on or about the date signed l caused thc foregoing documcnt

to bc electronically served pllrsuant to EDCR 8.05(a)and 8.05(o thrOugh the Eighth

Judicial lDistrict Cou■ 's electronic flling systenl,with thc datc and tillnc of thc clcctronic

service substituted for the date and place ofdeposit in the rnail to and/or by fax and inailto:

Jeffery Bendavid,Esq.

Stephanie SInith,Esq.

MORAN BRANDON BENDAVID MORAN

George West HI,Esq.

LAW OFFICES OF GEORGE Oo WEST,Ⅱ I

Craig Friedberg,Esq.

LAW OFFICES OF CRAIG B.FRIEDBERG,ESQ.

Karen Lalvrende
Judicial Executive Assistant
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MOT 
GEORGE O. WEST III [SBN 7951] 
Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 
10161 Park Run Drive, Suite 150 
Las Vegas, NV 89145 
Email : gowesq@cox.net 
Websites : www.caaaf.net 
www.americasautofraudattorney.com 
(702) 318-6570 
(702) 664-0459 [fax] 
 
CRAIG B. FRIEDBERG [SBN 4606] 
Law Offices of Craig B. Friedberg, Esq. 
4760 S. Pecos Road, Suite 103 
Las Vegas, NV 89121 
(702) 435-7968 
Fax: (702) 825-8071
Email: attcbf@cox.net 
Website: www.consumerlaw.justia.net  
 
Attorneys for Plaintiffs 
DERRICK POOLE 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 
 
DERRICK POOLE,    ) CASE NO : A-16-737120-C 

 ) DEPT :  XXVII 
      ) 

Plaintiff,    ) NOTICE OF MOTION AND MOTION 
     ) TO RETAX AND SETTLE COSTS 
v   )   
   )  
     )  

      )  
NEVADA AUTO DEALERSHIP INVEST- )  
MENTS LLC a Nevada Limited Liability ) DATE :  ___________, 2018 
Company d/b/a SAHARA CHRYSLER,  )  
JEEP, DODGE, WELLS FARGO DEALER ) TIME :  __________  
SERVICES INC., COREPOINTE INSUR- )  
ANCE COMPANY, and DOES 1 through 100,)  
Inclusive,     )  
      )  

Defendants,    )                     
_______________________________)                   
        
     
 
 
 
 

Case Number: A-16-737120-C

Electronically Filed
12/8/2017 8:24 PM
Steven D. Grierson
CLERK OF THE COURT
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 TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD : 

 PLEASE TAKE NOTICE, that on _____________, 2018 at _________, or 

as soon thereafter as the matter can be heard in Department XXVII in the above 

entitled Court, Plaintiff will move the court to retax and settle costs as set forth in 

Defendants’ Verified Memorandum of Costs filed on December 5, 2017. 

 This motion is made pursuant to NRS 18.005(5) and 18.110(4) on the grounds 

that none of the cost items are supported by any corroborating documentation, and 

seek costs in excess of what Defendants are entitled to under 18.005(5) with respect to 

Defendants' expert. 

 This motion is based upon this notice, the attached memorandum of points and 

authorities, the documents in the file, and upon any other competent evidence to be 

offered at the hearing. 

  

Dated this 8th day of December, 2017 
 
 

By/s/ George O. West III 
GEORGE O. WEST III 

Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 

Attorney for Plaintiff 
DERRICK POOLE 

 
 
 
 
 
 
 
 
 
 
 
 
 

  
. 

1-11-18 9:30am
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I 
A PARTY CLAIMING COSTS UNDER NRS 18.110 IS REQUIRED

TO ATTACH CORROBORATIVE DOCUMENTATION OF ALL 
TAXABLE COSTS SET FORTH IN THEIR COST BILL 

NRS 18.110(4) states : 
 

Within 3 days after service of a copy of the memorandum, the adverse 
party may move the court, upon 2 days’ notice, to retax and settle the 
costs, notice of which motion shall be filed and served on the prevailing 
party claiming costs. Upon the hearing of the motion the court or judge 
shall settle the costs. 
 
Defendants’ verified memo of costs was filed on November 5, 2017 and is 

attached hereto as Exhibit 1.  A verified memorandum of costs must be supported by 

corroborating documentation with respect to each itemized taxable item of costs.   See 

Cadle Co. v. Woods & Erickson, LLP, 131 Nev. Adv. Op. 15, 345 P.3d 1049, 1054 (2015) 

[reversing trial court’s award of depositions costs, runner fees and photocopies based on 

a lack of corroborating documentation attached to the verified memorandum to 

determine whether a taxable cost was reasonable, necessary and/or incurred – holding a 

district court may not award costs when the verified memorandum lacks sufficient 

justifying documentation to support the award of such taxable costs], Waddell v 

L.V.R.V. 122 Nev. 15, 125 P. 3d 1160, 1166 (2000), [upholding trial court’s denial of 

awarding computerized research costs for failing to attach any documentation justifying 

and corroborating computerized legal research costs was necessary or incurred], 

Berosini v People for Ethical Treatment of Animals 114 Nev. 1348, 1352 971 P. 383 

(1998) [upholding trial court’s denial of awarding taxable cost items that were not 

substantiated by documentation or showing that such costs were necessary to and 

incurred in the matter]. 
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4 

 None of the cost items set forth in Defendants’ verified cost memo are 

corroborated by any documentation to verify their amount, as well as whether they were 

necessary to and/or actually incurred in the case.   There was no cross-claim or third 

party claim in this case, nor were there any subpoenas issued or served by any of the 

Defendants to third party witnesses or entities in this case, (at least Plaintiff was not 

given any notice of any such third party witnesses subpoenas), but there is an entry for a 

“process server” for $ 175.00.     

There is also an entry for “legal research costs” for $357.72 but no documentation 

is attached corroborating this amount, how it was arrived at or identifying how it was 

necessary to this case i.e. what was the research for and what was researched?  There is 

an entry for $5,000.40 for depositions and court reporter fees but no invoices 

corroborating that amount.   There is an entry for their retained expert for $3,326.51 

with no documentation supporting this amount, which segues into the next issue. 

II 
A PARTY SEEKING COSTS FOR EXPERT FEES UNDER NRS 18.005(5)  

IS LIMITED TO A MAXIMUM OF $1,500.00 FOR EACH EXPERT 
 NRS 18.005(5) states a prevailing party under NRS 18.020 is entitled to : 
 

Reasonable fees of no more than five expert witnesses in an amount of not 
more than $1,500 for each witness, unless the court allows a larger fee 
after determining that the circumstances surrounding the expert's 
testimony were of such necessity as to require the larger fee. 
 
Defendants prevailed on summary judgment.  However, while Defendants did 

retain a testifying expert pursuant to Rule 16.1 and made disclosures with respect their 

single retained expert witness, Defendants did not use their retained expert in support 

of their summary judgment, nor did Plaintiff take said expert’s deposition.   Defendant’s 

expert only prepared an expert report.   
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Most significantly, Defendants’ retained expert did not assist in nor was he used 

with respect to the Defendants prevailing via their motion for summary judgment.  No 

declaration was submitted by their retained expert, nor did they refer to or seek to admit 

any of their retained expert’s opinions vis-a-vis their motion for summary judgment. 

Because the lack of involvement and/or importance of Defendants’ retained expert in 

assisting Defendants in prevailing on summary judgment, (notwithstanding the lack of 

any documentation of his fees), Defendants cannot recover more than the statutory 

maximum of $ 1,500.00 set forth in NRS 18.005(5), if anything. 

The recent opinion in Frazier v. Drake, 131 Nev. Adv. Op. 64, 357 P.3d 365, 377 

(Nev. App. 2015) addressed the issue of when a court is authorized to award in excess of 

the statutory maximum for expert witness fees set forth in NRS 18.005(5).  The Court 

stated and held : 

While the Nevada Supreme Court has provided only limited guidance 
regarding what district courts must consider in awarding expert fees in 
excess of $1,500 per expert, the court has made clear that the 
importance of the expert's testimony to the party's case plays a 
key role in assessing the propriety of such an award. See Gilman 
v. State Bd. of Veterinary Med. Exam'rs, 120 Nev. 263, 273, 89 P.3d 1000, 
1006–07 (2004), (affirming an award of $7,145 in fees made under NRS 
18.005(5) because the expert's testimony constituted most of the 
party's evidence)…  Similar to these requirements, many of the 
extrajurisdictional authorities discussed above also require that trial 
courts consider the impact the expert's testimony had on the 
case and the amount of fees actually incurred in determining the amounts 
that should be awarded. 
 
In light of these pronouncements from our supreme court and our review 
of extrajurisdictional authority, we conclude that any award of expert 
witness fees in excess of $1,500 per expert under NRS 
18.005(5) must be supported by an express, careful, and 
preferably written explanation of the court's analysis of 
factors pertinent to determining the reasonableness of the 
requested fees and whether “the circumstances surrounding the expert's 
testimony were of such necessity as to require the larger fee.”  
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In evaluating requests for such awards, district courts should consider 
the importance of the expert's testimony to the party's case; the 
degree to which the expert's opinion aided the trier of fact in 
deciding the case; whether the expert's reports or testimony were 
repetitive of other expert witnesses; the extent and nature of the work 
performed by the expert; whether the expert had to conduct independent 
investigations or testing; the amount of time the expert spent  
court, preparing a report, and preparing for trial; the expert's 
area of expertise; the expert's education and training; the fee actually 
charged to the party who retained the expert; the fees traditionally charged 
by the expert on related matters; comparable experts' fees charged in 
similar cases; and, if an expert is retained from outside the area where the 
trial is held, the fees and costs that would have been incurred to hire a 
comparable expert where the trial was held. 

 
Based on the aforementioned, Defendants are not entitled to any expert witness 

fees in excess of $ 1,500.00, if any. 

 
III 

 
CONCLUSION 

 
 Based on the aforementioned, Defendants are not entitled to their itemized costs 

as they have failed to attach the required documentation to demonstrate they were 

reasonable, necessary or incurred. 

 

Dated this 8th day of December, 2017 
 
 

By/s/ George O. West III 
GEORGE O. WEST III 

Law Offices of George O. West III 
Consumer Attorneys Against Auto Fraud 

Attorney for Plaintiff 
DERRICK POOLE 
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PROOF OF SERVICE 
 

STATE OF NEVADA  ) 
     ) 
COUNTY OF CLARK  ) 
 
On November 8, 2017, I served the forgoing document(s) described as 1) NOTICE OF 
MOTION AND MOTION TO RETAX AND SETTLE COSTS on interested 
party(ies) in this action by either fax and/or email, or by placing a true and correct copy 
and/or original thereof addressed as follows: 

 
JEFF BENDAVID, ESQ 
Moran, Brandon, Bendavid, Moran 
630 South Fourth Street 
Las Vegas, NV 89101 
j.bendavid@moranlawfirm.com 
 
NATHAN KANUTE, ESQ 
Snell & Wilmer 
3883 Howard Hughes Pkwy 
Suite 1100 
Lass Vegas, NV 89169 
nkanute@swlaw.com 
 
 [ ] (BY FIRST CLASS MAIL) I am readily familiar with the firm’s practice of 
collection and processing correspondence for mailing.  Under that practice it would be 
deposited with the U.S. Postal service on that same day with first class postage thereon 
fully prepaid at Las Vegas, NV in the ordinary course of business.   
 
[ ] (BY PERSONAL SERVICE) I delivered such envelope by hand to the office, and/or 
to the attorney listed as the addressee below. 
 
[ ] (BY FAX SERVICE) Pursuant to consent under NRCP, Rule 5(b), I hereby certify 
that service of the aforementioned document(s) via facsimile, pursuant to EDCR Rule 
7.26(a), as set forth herein. 
 
[x] (BY EMAIL SERVICE) (Wiznet/email) Pursuant NRCP, Rule 5(b)(2)(D), and 
the EDCR on electronic service, I hereby certify that service of the aforementioned 
document(s) via email to pursuant to the relevant and pertinent provisions of EDCR and 
NRCP, as set forth herein. 
 
 
Executed on this 8th day of December, 2017. 
 
 
       /s/ George O. West III 
       GEORGE O. WEST III 
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