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I certify that the aforementioned is true and correct under penalty of perjury
under the laws of the state of Nevada.

Executed this 19tt day of October, 2017.

Derrick Poole

iv
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GEORGE O. WEST 111 {SBN 7951]

Law Offices of George O. West 111
Consumer Attorneys Against Auto Fraud
10161 Park Run Drive, Suite 150

Las Vegas, NV 89145

gowesq@cox.net
www.americasautofraudattorney.com
(702) 318-6570

(702) 664-0459 [fax]

Electronically Filed
12112017 5:32 PM
Steven D, Grierson

CLERE OF THE COUE !;

Attorney for Plaintiffs
DERRICK POOLE
DISTRICT COURT
CLARK COUNTY, SAHARA
DERRICK POOLE, ) CASENO: A-16-737120-C
g DEPT: XXvil
Plaintiff, ) DISCOVERY COMMISSIONER'S
) REPORT AND RECOMMENDATIONS
v ;
) DATE: September 27, 2017
SAHARA AUTO DEALERSHIP INVEST- )
MENTS LLC a Nevada Limited Liability ) TIME: 9:30 a.m.
Company d/b/a SAHARA CHRYSLER, )
JEEP, DODGE, WELLS FARGO DEALER )
SERVICES INC., COREPOINTE INSUR- )
ANCE COMPANY, and DOES 1 through 100,)

Inclusive,

N Nt

Defendants,

o

Case Number: A-16-737120-C
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A-16-737120-C
Poole v Nevada Auto Dealership Investments
Date of Hearing : September 27, 2017

I
APP CES

For Plaintiff DERRICK POOLE : George OA—V;VV;st Ig’aLaw Offices o j eorgzé) West

111, Consumer Attorneys Against Au Fraud 2
Law offices of trdi 19 Fro Fedb ¢ ~counsel 4

For Defendants SAHARA AUTO RSHIP INVESTMENTS LLC d/b/a

SAHARA CHRYSLER, JEEP DODGE and COREPQOINT INSURANCE

COMPANY: Jeff Bendavid, Moran, Brandon, Bendavid, Moran

For Defendant WELLS FARGO DEALER SERVICES INC: (no appearance),
Nate Kanute, Snell & Wilmer

II
FINDIN

On September gﬁ", 2017 Plaintiff's Motion to Compel Defendant SAHARA AUTO
DEALERSHIP INVESTMENTS LLC's d/b/a SAHARA CHRYSLER, JEEP DODGE
(“SAHARA") to Admit Requests for Admissions Without Qualification 2) Plaintiff’s
Motion to Compel Further Responses to Interrogatories and 3) Plaintiff's Motion to
Compel Further Response to Requests to Production of Documents and to Compel
Documents, came on for hearing on shortening time,

Defendant SAHARA's Motion for Protective Order also came on for hearing on
shortening time.

Based on further supplemental responses served by Defendant regarding certain
Requests for Admissions, Plaintiff filed a notice of change of status on September 22,
2017 with the Commissioner withdrawing Plaintiff's motion to compel with respect to
interrogatories and requests for production of documents, as well as Plaintiff's
previously notice of taking of depositions of certain employees from Defendant.
However, Plaintiff's Motion to Compel Unqualified Admissions from Defendant
SAHARA with respect to request for admission numbers g, 11, 12, 17, 22 an 23 through
32 remained on calendar.
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A-16-737120-C
Poole v Nevada Auto Dealership Investments
Date of Hearing : September 27, 2017

111
RECOMMENDATIONS
IT IS RECOMMENDED:

Plaintiffs Motion to Compel Defendant SAHARA to Unconditionally Admit
Requests for Admissions is granted. Defendant SAHARA shall submit supplemental
responses to request for admission numbers 9, 11, 12, 17, 22, and 23 through 32.
Defendant SAHARA shall either admit or deny the admission without the qualification
“the document speaks for itself.” Should a request seek a factual admission as to the
content of a document attached to or identified in Plaintiff's requests, Defendant
SAHARA may qualify the admission based only upon the that particular document
referenced in the request should they want to do so, but shall not qualify any response to
any request for admission with “the document speaks for itself.” Sanctions are denied as
to both sides.

Defendant shall provide supplemental responses consistent with these
recommendations no later then October 13, 2017. Defendant SAHARA’s counsel
indicated on the record during the hearing that he would have supplemental responses
to Plaintiff by close of business Monday, October 2, 2017.

Defendant SAHARA’s Motion for Protective Order is moot based upon Plaintiff
stipulating to take the depositions at issue off calendar.

Plaintiff is prepare the proposed recommendations for review by all active parties
and file such recommendations with the Commissioner within ten days.
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A-16-737120-C
Poole v Nevada Auto Dealership Investments
Date of Hearing : September 27, 2017

The Discovery Commissioner having met and/or subsequently conferred with
counsel for the parties, having discussed the issues noted above and having reviewed
any materials proposed in support thereof, hereby submits the above recommendations.

Dated this 2(@ day of OChbev , 2017

A

DISCOVERY COMMISSIONER

I3
!
Prepared ;fqd Submitted by :

By N

George O. WestJII

Law Offices of George O. West 111

Consumer Attorneys Against Auto Fraud
Attorney for Plaintiff

DERRICK POOLE N

By el

Jeff Bendavid

Moran, Brandon, Bendavid Moran
Attorneys for Defendant

SAHARA AUTO DEALERSHIP INVEST-
MENTS LLC, SAHARA CHRYSLER,
JEEP, DODGE

By o Conr

Nate Kanute

Snell & Wilmer

Attorneys for Defendant

WE FARGO DEALER SERVICES INC.
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A-16-737120-C
Poole v Nevada Auto Dealership Investments
Date of Hearing : September 27, 2017

The Discovery Commissioner having met and/or subsequently conferred with
counsel for the parties, having discussed the issues noted above and having reviewed
any materials proposed in support thereof, hereby submits the above recommendations,

AN

DISCOVERY COMMISSIONER

Dated this day of , 2017

S~
Prepared and Submitted by :
P 1 Submitted by

——

By .-~ '

GeorgeO. West ITI

Law Offices of George O. West III

Consumer Attorneys Against Auto Fraud
Attorney for Plaintiff

DERRICK POO

B -
J gff endavid
Moran, Brandon, Bendavid Moran
Attorneys for Defendant

SAHARA AUTO DEALERSHIP INVEST-
MENTS LLC, SAHARA CHRYSLER,

JEEP, DODGE/
By___ Q’\

Nate Kaniuite
Snell & Wilmer
Attorneys for Defendant
FARGO DEALER SERVICES INC.

'lIZSO
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A-16-737120-C
Poole v Nevada Auto Dealership Investments
Date of Hearing : September 27, 2017

NOTIC

Pursuant to NRCP 16.1(d)(2), you are hereby notified you have five (5) days from
the date you receive this document within which to file written objections. The
Commissioner's Report is deemed received three (3) days after mailing to a party or the
party’s attorney, or three (3) days after the clerk of the court deposits a copy of the
Report in a folder of a party's lawyer in the Clerk's office. E.D.C.R. 2.34(f). A copy of the

foregoing Discovery Commissioner's Report was:

Mailed to Plaintiff/Defendant at the following address on the day
of , 20
Placed in the folder of counsel in the Clerk's office on the day of

/ » 20

\/ Electronically served counsel on OQ:tjmg ?)1 ), 2ol:)_, Pursuant to

~STEVEN-B-GRIERSQN __
"~ pepmy cheric
Coaisabrrnr Dosiyno

N.E.F.C.R. Rule 9.
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26
27
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A-16-737120-C
Poole v Nevada Auto Dealership Investments
Date of Hearing : September 27, 2017
ORDER
The Court, having reviewed the above report and recommendations prepared by
the Discovery Commissioner and,
—¢ The parties having waived the right to object thereto,
No timely objection having been received in the office of the Discovery
Commissioner pursuant to E.D.C.R. 2.34(f),
—— Having received the objections thereto and the written arguments in su pport

of said objections, and good cause appearing,

* % %

— IT IS HEREBY ORDERED the Discovery Commissioner’s Report &
Recommendations are affirmed and adopted.

— IT IS HEREBY ORDERED the Discovery Commissioner’s Report And
Recommendations are affirmed and adopted as modified In the following
manner. (attached hereto)

— ITIS HEREBY ORDERED that a hearing on the Discovery Commissioner’s

Report and Recommendations is set for ,20___,at

—_—— a.m.

Dated this _o'& day of Nav- » 20 / 7

Ndn% Yy,
DISTRICT RTJUDGLE
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PROOF OF SERVICE

STATE OF NEVADA
COUNTY OF CLARK

On January 15, 2018, I served the forgoing document(s) described as 1) PLAINTIFF’S
OPPOSITION TO DEFENDANT’S MOTION FOR ATTORNEY’S FEES AND
COSTS on interested party(ies) in this action by either fax and/or email, or by placing a
true and correct copy and/or original thereof addressed as follows:

)
)
)

JEFF BENDAVID, ESQ

Moran, Brandon, Bendavid, Moran
630 South Fourth Street

Las Vegas, NV 89101
j.bendavid@moranlawfirm.com

[ ] (BY FIRST CLASS MAIL) I am readily familiar with the firm’s practice of collection
and processing correspondence for mailing, Under that practice it would be deposited
with the U.S. Postal service on that same day with first class postage thereon fully prepaid
at Las Vegas, NV in the ordinary course of business.

[ 1 (BY PERSONAL SERVICE) I delivered such envelope by hand to the office, and/or
to the attorney listed as the addressee below.

[ 1 (BY FAX SERVICE) Pursuant to consent under NRCP, Rule 5(b), I hereby certify that
service of the aforementioned document(s) via facsimile, pursuant to EDCR Rule 7.26(a),
as set forth herein.

[x] (BY EMAIL SERVICE) (Wiznet/email) Pursuant NRCP, Rule 5(b)(2)(D), and the
EDCR on electronic service, I hereby certify that service of the aforementioned
document(s) via email to pursuant to the relevant and pertinent provisions of EDCR and
NRCP, as set forth herein.

Executed on this 15% day of January, 2018

/s/ George Q. West III
GEORGE O. WEST III

JOINT APPENDIX 1249




VB
BV °

MORAN BRANDON
BENDAVID MORAN
ATTORNEYS AT LAW

630 SOUTH 41H STREET
Las VEGAS, Nevapa 89101
PHONE:(702) 384-8424
Fax: (702) 384-6568

RPLY

JEFFERY A. BENDAVID, ESQ.
Nevada Bar No. 6220

STEPHANIE J. SMITH, ESQ.

Nevada Bar No. 11280

MORAN BRANDON BENDAVID MORAN
630 South 4" Street

Las Vegas, Nevada 89101

(702) 384-8424
j.bendavid@moranlawfirm.com
s.smith@moranlawfirm.com

Attorney for Defendants, Nevada Auto
Dealership Investments LLC d/b/a Sahara
Chrysler and Corepointe Insurance Co.

Electronically Filed
1/25/2018 5:24 PM
Steven D. Grierson

CLERE OF THE COEE

DISTRICT COURT
CLARK COUNTY, NEVADA

DERRICK POOQLE,

Case No.: A-16-737120-C

Plaintiff, Dept. No.: XXVII

v,

DEFENDANT NEVADA AUTO
NEVADA AUTO DEALERSHIP DEALERSHIP INVESTMENTS LLC’S
INVESTMENTS LLC, a Nevada Limited REPLY IN SUPPORT OF MOTION
Liability Company d/b/a SAHARA FOR ATTORNEYS’ FEES AND COSTS

CHRYSLER; JEEP, DODGE, WELLS
FARGO DEALER SERVICES INC.,

COREPOINTE INSURANCE Hearing Date: February 1, 2018
COMPANY; and DOES 1 through 100, Hearing Time: 9:30 a.m.
Inclusive,

Defendant.

COMES NOW, pursuant to the provisions of NRS §18.010 and NRS §18.020,

Defendant, NEVADA AUTO DEALERSHIP INVESTMENTS LLC d/b/a SAHARA

CHRYSLER JEEP DODGE RAM (“Defendant” and/or “Sahara Chrysler”) by and through

its counsel of record, JEFFERY A. BENDAVID, ESQ., and STEPHANIE J. SMITH, ESQ.,
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MORAN BRANDON
BENDAVID MORAN
ATTORNEYS AT LAW

630 SOUTH 418 S1REE]
Las VeGAs, NEvaDA 83101
PHONE {702} 384-8424
Fax: {702) 384-6568

of MORAN BRANDON BENDAVID MORAN, and hereby submits its Reply to Plaintiff’s
Opposition to its Motion for Attorneys’ Fees and Costs.

This Reply is made and based upon the Points and Authorities attached hereto, along
with the underlying Motion and pleadings and papers on file herein, any declarations
submitted herewith, and any oral argument the Court may allow at the time for hearing on

this matter.
DATED this 25" day of January, 2018.

MORAN BRANDON BENDAVID MORAN

/s/ Jeffery A. Bendavid,

JEFFERY A. BENDAVID, ESQ.
Nevada Bar No. 6220

STEPHANIE J. SMITH, ESQ.
Nevada Bar No. 11280

630 South 4™ Street

Las Vegas, Nevada 89101

(702) 384-8424

Attorneys for Defendants, Nevada Auto
Dealership Investments LLC d/b/a Sahara
Chrysler and Corepointe Insurance Co.
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MORAN BRANDON
BENDAVID MORAN
ATTORNEYS AT LAW

630 SouTH 41H STREET
Las Vegas, Nevapa 89101
PHONE:(702) 384-8424
Fax: {702} 384-6568

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Despite Plaintiff’s claims that he is not trying to reargue his opposition to
Defendant’s motion for summary judgment he, in fact, attempts to do so. Plaintiff
continuously fails to acknowledge that despite the allegations formulated by his retained
counsel and hired expert, he suffered no damages of any kind. And, in fact, continuously
utilized the Vehicle at issue well into litigation with no problems. Defendant is not claiming
it should be awarded attorneys’ fees based on the fact it won summary judgment, but on the
facts and evidence of the record that demonstrate Plaintiff’s claims were both legally and
factually deficient, which was merely affirmed by the fact that Defendant prevailed on
summary judgment. Further, despite engaging in no tortious conduct, Defendant proffered a
fair and reasonable Offer of Judgment that Plaintiff unreasonably rejected, particularly due
to his lack of any damages, and claims solely premised on the flawed conclusions of his
retained expert. Plaintiff wanted compensation for purely hypothetical damages, that did not
have an adequate legal basis and persisted because he had no other choice but to try to
obtain money from a jury, after it was clear that his claims were not reasonable and
unsupported by credible evidence.

II. LEGAL ARGUMENT

A. Defendant Should Be Awarded its Attorneys’ Fees Pursuant to NRS 18.
18.010(2)(b) Because the Credible Actual Evidence Demonstrates that
Plaintiff’s Claims Were Brought and Maintained Without a Reasonable
Basis.

Again, the underlying facts of this matter are simple, the Plaintiff purchased a truck

and drove it without issue for multiple years and for thousands of miles, without a single

repair or warranty claim. Only when, by Plaintiff’s own admission, he tried to obtain an
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MCRAN BRANDON
BENDAVID MORAN
ATTORNECYS AT LAW

630 SGUTH 41H STREET
Las VeEGAS, NEvapa 82101
PHONE:(702) 384-8424
Fax: {702} 384-8568

additional refinance, did he have any issue with his Vehicle. And, indeed, Plaintiff’s own
text messages evidence the purported basis of his claims that Defendant failed to disclose a
“major’ accident on the Vehicle. This fact was blatantly false as Plaintiff signed a CarFax
clearly indicating that the Vehicle had been in an accident and that it had been towed as a
result. All of Plaintiff’s claims rest on the singular and legally unsupported assertion that
somehow, despite no legal duty, Defendant should have disclosed every single replaced
and/or repaired part on the subject Vehicle. This legal assertion simply is untrue, and
Plaintiff’s claims are not otherwise seeking to address any novel areas of law.

Plaintiff first puts forth five cases which he alleges supports denial of attorneys’ fees
for Defendant, however, Plaintiff’s facts, no matter how many times he tries to repeat them
are notably and significantly distinguishable from the cases he cites. For instance, in
Baldonado v. Wynn Las Vegas, LLC, the Court specifically stated that mater dealt with
“law” that was “complex” and “unsettled.” 124 Nev. 951, 968 (2008). Furthermore, the
Court specifically noted that, “[D]etermining whether attorney fees should be awarded
under NRS 18.010(2)(b) requires the court to inquire into the actual circumstances of the

case, ‘rather than a hypothetical set of facts favoring plaintiff's averments.” Id. at 967-968.

And, that “NRS 18.010(2)(b) must be liberally construed in favor of awarding attornev fees
whenever appropriate.” Id. at 968 (emphasis added).

Indeed, in other cases cited to by Plaintiff, the Court reversed awards because they
found the awards to be premature, or that some of the claims and issues brought by the
plaintiffs in those circumstances were “reasonable.” See Kahn v. Morse & Mowbray, 121

Nev. 464 (2005), see also Bower v. Harrah's Laughlin, Inc., 125 Nev. 470 (2009). Here,
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MORAN BRANDON
BENDAVID MORAN
ATTORNEYS AT LAW

630 SOUTH 41+ STREET
Las VEGAS, NEvADA 83101
PHONE:{702) 384-8424
Fax: (702) 384-6568

Plaintiff brought and maintained claims without credible evidence, even as it became
glaringly apparent that his claims were without reasonable grounds.

Here, by Plaintiff®s own admission he alleges he sought an attorney when he was
informed by a wholly unconnected third-party insurer that the Vehicle had possibly been in
a wreck with frame damage thus denying him a third refinance. See Exhibit A- Deposition
excerpt of Derrick Poole, 23:4-12. However, at no time during discovery did Plaintiff
identify this anonymous mystery insurance agent, and he did not provide any documentation
he may have received from this denial of a refinance, indicating that the Vehicle had
incurred actual frame damage. And, indeed, Plaintiff admitted that he was informed, at the
time he purchased the Vehicle, that it had been in an accident. Exhibit A. Plaintiff also
claimed he ran his own “Auto Check™ report, that reflected some “frame” damage reported.
See Exhibit A, However, Plaintiff testified to this only after his lawsuit had been filed and in
litigation for over a year, and failed to provide any copy of the alleged “Auto Check” report
on which he purportedly based his claims. In fact, Plaintiff changed the basis of the claims
to try to fit within the statutes he brought suit under, because he affirmed that his claims
were baseless. See generally, Complaint and First Amended Complaint.

Additionally, Plaintiff continued to utilize the subject Vehicle during the pendency
of litigation. Indeed, there was no credible evidence that Defendant failed to comply any
applicable statutory requirements as alleged by Plaintiff. In turn, because Plaintiff’s
statutory claims were groundless and lacking in credible evidence, so too were his equitable
claims, as there was no separate basis for those claims, as conceded by Plaintiff at the time

for hearing of Defendant’s Motion for Summary Judgment. See Opposition, 9.:1-4.
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MORAN BRANDON
BENDAVID MORAN
ATTORNEYS AT LAW

630 SoUTH 4TH STREET
L.AS VEGAS, NEVADA B3101
PHONE:[702) 384-8424
Fax: {702) 384-6568

To reiterate, Plaintiff knew that he did not suffer damages, as he continued to utilize
the Vehicle without incident (minus an accident he independently was in). See generally,
Motion for Summary Judgment and Exhibits thereto. Plaintiff knew he made no warranty
claims, required no repairs, and did not otherwise have an issue with his Vehicle until he
was allegedly unable to refinance it. /d. Plaintiff, at the time of filing his Complaint, and his
First Amended Complaint, knew that he continued to drive the Vehicle even after his
“expert” inspected it, and allegedly found “safety” issues. Id. Plaintiff’s Opposition to
Defendant’s fees, tries to again argue that his claim was valid pursuant to the statute. See
generally, Opposition. However, Plaintiff has produced no credible evidence, that
Defendant conducted itself in any way contrary to either any applicable statutory
requirements or even its own guarantees. Defendant always, undisputedly sold Plaintiff a
Vehicle that had been in a previous accident, which it had inspected and subsequently
certified as a Certified Pre-Owned Vehicle. See generally, Defendant’s Motion for Summary
Judgment, and Opposition therelo.

Accordingly, Plaintiff, through his retained legal counsel, knew that there was no
credible evidence to bring a claim for statutory consumer fraud against Defendant.
Plaintiff’s conclusory and self-serving allegations do not constitute “credible evidence.”
When this Court analyzed the actual facts on record, they clearly showed that despite
Plaintiff’s protests and alleged claims, he still drove the Vehicle without incident. In fact,
Plaintiff even testified he had not tried to sell his Vehicle or otherwise replace it. See Exhibif
A4, 31

Plaintiff, in his Opposition has still failed to provide any actual statutory or other

legal requirement for Defendant to disclose each and every repair and/or replacement part
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that the Vehicle may have had at the time Plaintiff purchased it. See generally, Opposition.
Further, Plaintiff has still failed to acknowledge that he had any responsibility as a consumer
that had purchased multiple trucks, to do any inquiry into the Vehicle itself. Including,
utilizing the same exact means by which he was allegedly informed that there was a
potential issue {again, Plaintiff produced no evidence of that information).

Again, NRS 18.020(2)(b) specifically instructs that, “[T]he court shall liberally
construe the provisions of this paragraph in favor of awarding attorney’s fees in all
appropriate situations,” and this Courts should award Defendant attorneys’ fees under this
legal basis. Plaintiff clearly continued to pursue claims and theories for deceptive trade
practices on unreasonable grounds, despite no initial or subsequent evidence that any
deceptive trade practices were actually engaged in by the Defendant, and continued on.
Plaintiff even admitted that he had no knowledge of potentially repaired and/or replaced
parts until after the commencement of litigation. Plaintiff attempts to frame Defendant’s
knowledge that the Vehicle had been in a previous accident from which it had been repaired
by a third-party with authorization from an insurance agency as credible evidence that it
engaged in a deceptive consumer trade practice. See Opposition, 13-15. However, Plaintiff
failed to provide any credible actual evidence that Defendant knew or had knowledge that it
should not have certified and/or sold the subject Vehicle as a Certified Pre-Owned Vehicle,
and presented no credible evidence that Defendant otherwise withheld any “material” facts.
See Opposition to Motion for Summary Judgment and Exhibits thereto.

Plaintiff’s later representations that he would not have purchased the Vehicle if he
had been made aware of each and every part that had been allegedly “repaired” or

“replaced” is disingenuous, because Plaintiff purchased the Vehicle with full knowledge of
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the previous accident and testified that he did not know what multiple of the various
purportedly “replaced” and/or “repaired” parts ever were. See Motion for Summary
Judgment. Plaintiff’s self-serving conclusory allegations, opinions, and general advertising
do not constitute “credible” evidence that fraud was perpetrated by Defendant no matter
how many times Plaintiff tries to make it so. As such, Defendant should be awarded its
reasonable attorneys’ fees as detailed in the underlying motion for fees and costs, pursuant
to NRS §18.010, 18.202(2)(b) et seq., of Two Hundred Eleven Thousand, Nine Hundred
Eighty-Two Dollars and Fifty Cents ($211,982.50). ]
B. Defendant is entitled to Reasonable Attorneys’ Fees from the Time its
Offer of Judgment was made Because the Beattie Factors Do Weigh in
its Favor.

While Plaintiff’s attorney contends he cannot adequately assess the reasonableness
of Defendant’s bills, Plaintiff does not contest the billing rate, the overall amount of time
expended or the skill or quality of attorneys who worked on this matter. See generally,
Opposition. This information was all available to Plaintiff in the sworn statement of Jeffery
Bendavid, Esq., and attached to the underlying Motion. This is notable since all these factors
weigh in favor of a finding of reasonability in Defendant’s fee request. See Brunzell v.
Golden Gate Nat'l Bank, 85 Nev. 345, 349 (1969).

When all of the factors are analyzed in assessing whether Defendant is entitled to
attorneys’ fees are assessed as a whole, they clearly support an award of attorneys’ fees and
costs for Defendant. As laid out previously, the Court is to evaluate four factors to assess

whether an award of attorneys’ fees after the rejection of an Offer of Judgment is merited.

See Beattie v. Thomas, 99 Nev. 579 (1983). Those factors are: (1) whether the plaintiff's

BM ~

MORAN BRANDON
BENnNDAVID MORAN
ATTOANEYS AT LAW

630 SOUTH 4TH STREE]
LAS VEGAS, NEvaDa 83101
PHONE:(702} 384-8424
Fax;: (702) 384-6568

! Defendant still seeks its costs in this matter pursuant to NRS §18.020 and NRS 18.110 and NRCP 54 and 68,
pursuant to the verified memorandum of costs and supplemental verified memorandum of costs.
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claim was brought in good faith; (2) whether the defendants' offer of judgment was
reasonable and in good faith in both its timing and amount; (3) whether the plaintiff's
decision to reject the offer and proceed to trial was grossly unreasonable or in bad faith; and
(4) whether the fees sought by the offeror are reasonable and justified in amount. /d.

1. Plaintiff’s Claims were Not Brought or Maintained in Good Faith.

As discussed herein, Plaintiff’s claims were not brought or maintained on credible
evidence or on a reasonable legal or factual basis. Plaintiff failed to actually provide any
credible evidence and proffered only unsubstantiated “expert” opinion and speculation.
Most notably, Plaintiff had no damages whatsoever, from the time he filed his Complaint
through the pendency of this litigation. In fact, Plaintiff admits that after he allegedly found
out about undisclosed damage, he did not even bother going into the dealership itself, but
merely tried to exchange some texts with the salesperson. See Exhibit A, 31. Even more
tellingly, Plaintiff at first denied having been disclosed any accident whatsoever, and then
only after being reminded of the CarFax and his signature on it, changed his position that he
should have been disclosed every single detail about the accident. See Complaint and First
Amended Complaint. As such, the first Beattie factor weighs in favor of Defendant.

2. Defendant Made a Reasonable and Appropriately Timed Offer of Judgment
in Good Faith.

The next two factors tend to intertwine, and both of those factors weigh heavily in
favor of the Defendant. Plaintiff neglects to mention that additional settlement discussions
had occurred prior to August 17, 2017, and even prior to when Defendant’s current counsel
substituted in officially. Here, Defendant’s offer of judgment was reasonable and in good

faith in both its timing and amount given its position after discovery had closed and in
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particular, given the fact that Plaintiff had not demonstrated any damages, or any other
likelihood that he would prevail. See generally, Docket.

Here, Plaintiff’s own submitted emails evidence that Defendant’s offer of judgment
in the amount of $45,000.00 was more than fair and reasonable. Pursuant to Plaintiff’s offer
on September 25, 2017, he was willing to accept $17, 345.74 to pay off the subject Vehicle,
along with, of course, keeping it (that is because Plaintiff knew there was nothing wrong
with the Vehicle). See Plaintiff’s Exhibit 1. Acceptance of the $45,000.00 Offer of Judgment
would have resulted in a full pay off of Plaintiff’s Vehicle, plus he would have retained the

Vehicle pursuant to his own wishes, a more than equitable result considering Plaintiff

suffered no damages. Acceptance also would have left a remaining $27,654.26, for
attorneys’ fees and costs. Later, on October 2, 2017, Plaintiff was willing to accept $14,500
along with keeping the Vehicle, thus leaving $30,500.00 for attorneys’ fees and costs.> Id
Plaintiff’s counsel represented costs in the amount of $9,086.70, thereby leaving $21,413.30
for remaining attorneys’ fees. /d.

Plaintiff had no damages, he would have paid off his Vehicle, he would have
retained possession and continued use of the Vehicle, which he already had during the
pendency of litigation, as such it is clear that the only argument Plaintiff has for the Offer of
Judgment being “unreasonable” is that his attorney would not have made enough profit.
Importantly, the Offer of Judgment was made after Plaintiff was able to fully complete his
discovery and prior to his counsel having to prepare and filing eighty-nine (89) pages of
briefing to oppose Defendant’s Motion for Summary Judgment. It is clear that if Plaintiff

had accepted the Offer of Judgment, since he had no actual damages, he would have been
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2 Plaintiff's attorney is a solo practitioner and did not associate any counsel until August of 2017. Also, Craig
Friedberg, Esq. was not present at any depositions.
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rewarded for bringing his claims, and his attorney would have been reimbursed his costs,
along with being compensated. Plaintiff provided no case law which mandates a party’s
attorney must recover “all of their desired fees” for an offer of judgment to be reasonable,
particularly since he did not prevail in his claims. This factor also weighs clearly in favor of
Defendant recovering its attorneys’ fees from the time of its Offer of Judgment.
3. Plaintiff’s Rejection of the Offer of Judgment was Grossly Unreasonable
and/or in Bad Faith Due to his Lack of Damages and Lack of Credible
Evidence.

As discussed in analyzing the previous factor, “whether the plaintiff's decision to
reject the offer and proceed to trial was grossly unreasonable or in bad faith” is also of
consideration for this Court. Defendant served an Offer of Judgment on Plaintiff on October
5, 2017, and despite Plaintiff’s representations that there were ongoing, Plaintiff never
responded to the Offer of Judgment. Most notably, by September 25, 2017, Plaintiff’s

counsel demanded $60,850.00 in attorneys’ fees alone, and a total amount of, as he admits,

$87.272.44, to settle a case in which the Plaintiff sustained no actual damages. From the

very commencement of Plaintiff’s purportedly “good faith” settlement negotiations, his
counsel made it abundantly clear that his fees were of paramount importance, and the “800
pound guerrilla.” See Exhibit I to Opposition. This conduct effectively put an end to the
settlement negotiations.

By Plaintif’s own contention his counter offer on September 5, 2017 was
$56,296.00, inclusive of all damages, fees and costs, a difference of $11,296.00 from the
ultimately rejected Offer of Judgment, one month later.® See Opposition, 21:1-2. Plaintiff

continuously neglects to mention he did not actually suffer any damages. The ultimate

difference in all of the discussions is solely comprised of attorneys’ fees. It is true that some
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* Plaintiff never made an offer of judgment.
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additional fees were incurred due to the fact that Defendant took Plaintiff’s expert’s
deposition (and Plaintiff’s counsel also chose to re-direct him for an hour of the just over 6
hour total, deposition). However, Plaintiff also chose to depose two additional people, serve
additional notices for deposition (which he had ample opportunity to previously notice

during actual open discovery), and further refused to stipulate to continue the time for trial

which would have served to alleviate some fees and costs.* Plaintiff did not suffer any

monetary damages, as he purchased and utilized the Vehicle continuously (save for a wreck
he was in during litigation).

Plaintiff’s attorneys’ fees were clearly the key factor in the rejection of the Offer of
Judgment, a grossly unreasonable consideration even with a fee-shifting provision available

to Plaintiff, again because Plaintiff had no damages. Indeed, Plaintiff’s counsel said While

Offers of Judgment are not meant “unfairly force” a plaintiff out of a legitimate claim, they
are also not designed to necessitate a windfall to a plaintiff or his attorney. See generally,
Beattie, supra. Plaintiff argues that with the fee-shifting provision of NRS 41.600, attorneys’
fees should have been and were rightfully a key factor in the rejection of the Offer of
Judgment. See generally, Opposition, 22-24. However, the statute provides only for “costs”
and “reasonable” attorneys’ fees. NRS 47/.600. Here, there is no evidence provided that
Plaintiff’s counsel (even if they had prevailed at trial) would have been entitled to any
amount of attorneys’ fees, let alone the fees he was demanding. As such even taking into
consideration the fact that there was a fee shifting provision in the statute under which

Plaintiff brought his claims, this factor still weighs in favor of Defendant.
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* Plaintiff's counsel also refused to stipulate to extend discovery beyond its August 31, 2017 close date.
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4, Defendant’s Attorneys’ Fees are Reasonable and Justified in their Amount.

As reflected in the emails attached to Plaintiff’s Opposition, the significant back and
forth between the parties reflects the importance Plaintiff*s counsel placed upon the
attorneys’ fees. See Exhibit 1 to Opposition. Initially, Plaintiff wanted to keep the Vehicle,
and for it to be paid off (or to possibly get a new truck altogether). See Exhibit 1. This was
even after he had gotten into a wreck with the subject Vehicle, and incurred thousands of
dollars of damage to it. Throughout the negotiations, Plaintiff’s counsel desired to act as
though he had already won a verdict pursuant to NRS 41.600. Indeed, Plaintiff’s counsel
propounded the theory that despite not suffering damages, his client could only be made
whole by obtaining all of this attorneys’ fees. See Exhibit 1, September 5, 2017 email. The
Parties, due to Plaintiff’s unwillingness to compromise over his attorneys’ fees, were then
forced to incur additional costs to take more key depositions, most notable is the fact that it
was Plaintiff’s counsel who wanted to push ahead with those depositions while purportedly
engaging in good faith negotiations. Defendant had no choice but to proceed with deposing
Plaintiff’s retained expert who was the crux of his entire case. However, as negotiations

progressed Plaintiff’s demand for his own monetary compensation decreased from his full

pavoff amount to $14.500.00 while the attorneys’ fees portion increased by $17.774.00 on

September 25. Plaintiff’s conduct evidences, at the very least, a grossly unreasonable

rejection of the Offer of Judgment, and the fees incurred by Defendant were reasonable.
Nevada Rule of Civil Procedure 68(f)(2) is clear, “[I]f the offeree rejects an offer and

fails to obtain a more favorable judgment, the offeree shall pay the offeror’s post-offer costs

[...] and reasonable attorney’s fees, actually incurred by the offeror from the time of the
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offer. As such, at a minimum, Defendant should be awarded the reasonable attorneys’ fees
and costs from October 5, 2017 to the time of the entry of judgment. See NRCP 68(1}(2).
Defendant incurred exceedingly reasonable attorneys’ fees in the amount of Sixty-
Eight Thousand Two Hundred Eighty-Five Dollars ($68,285.00) for 178.5 hours of work
from October 5, 2017 to November 29, 2017. See Declaration of Jeffery Bendavid, attached
to Motion. The Parties attempted to negotiate in August, September, and into October,
2017. The close of discovery was set for August 31, 2017, and dispositive motions were due
to be filed on or before October 2, 2017, with the trial in this matter set for a stack
commencing on November 13, 2017. Due to Plaintiff’s refusal to continue trial and any
associated dispositive motion or motion in limine dates, despite there being no other
continuances or extensions of the close of discovery, Defendant was forced to file a Motion
to Continue Trial, along with prepare all of its motions in limine and its motion for summary
judgment in order to be timely. The Motion to Continue Trial was not heard until October
18, 2017, thus Defendant was also forced to proceed as if it were going to trial in November.
Despite, reasonable offers from Defendant, Plaintiff’s counsel refused to settle due to the
amount fees and costs he purportedly incurred and wanted as part of any settlement. /d. The
emails submitted by both sides clearly evidence this fact. Defendant was forced to continue
to vigorously litigate this matter and commence preparing for trial after the service and
subsequent rejection of its reasonable Offer of Judgment. Notably, and another fact which
weighs in favor of Defendant, as to Plaintiff’s grossly unreasonable rejection of the Offer of
Judgment, is that Defendant filed its Motion for Summary Judgment on October 2, 2017,

and served its Offer of Judgment on October 5, 2017. Therefore, Plaintiff had the full
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advantage of seeing all of Defendant’s position. arguments. and evidence detailing

Plaintiff’s factual and legal shortcomings.

Plaintiff’s acceptance of this Offer of Judgment, or even continued settlement
negotiations or an original stipulation to extend discovery or continue trial, would have
avoided additional litigation and motion preparation. Most notably, Defendant’s fees are
exceedingly reasonable, because it had to respond and litigate accordingly to preserve its
rights, to Plaintiff’s 89 page opposition to its Motion for Summary Judgment, exclusive of
his exhibits, and a 17-page long substantive declaration from his expert, along with a
substantial hearing on the motion for summary judgment, itself. These fees are particularly
reasonable as Defendant had to commence, and continue, preparing for trial leading up to
the trial continuance as well.

In exercising its discretion to award attorneys’ fees under NRCP 68, the Court must
evaluate the following factors: (1) whether the plaintiff’s claim was brought in good faith;
(2) whether the offer of judgment was reasonable and in good faith in both its timing and
amount; (3) whether the offeree’s decision to reject the offer and proceed to trial was
grossly unreasonable or in bad faith; and (4) whether the fees sought by the offeror are
reasonable and justified in amount. Wynn v. Smith, 117 Nev. 6, 13, 16 P.3d 424, 428 (2001)
(citing Beattie v. Thomas, 99 Nev. 579, 588-89, 668 P.2d 268, 274 (1983)).

As discussed herein, Plaintiff’s claim was maintained without reasonableness,
particularly when no actual credible evidence was proffered to substantiate his claims, and

in light of the continuous fact that he sustained no damages, either monetarily or physically

as he enjoyed the full use of the Vehicle during the time he had it. Defendant’s Offer of

Judgment was made in good faith, and after various settlement negotiations, and in an
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amount higher than any of its previously offered settlement amounts. See Exhibit I to
Motion for Fees and Costs.

Defendant’s fees are also reasonable in light of the fact that Plaintiff did not
challenge any of the other factors necessary to assess the reasonability of the fees, except for
his purported inability to evaluate all of the billing entries, which only plays a role in
assessing one factor of reasonableness. Defendant has provided redacted billings with this
Reply and unredacted ones for the Court to assess reasonableness, which Plaintiff has made
clear he is challenging. See Exhibit B, attached hereto. Additionally, Plaintiff has a pending
appeal, and as such, it would be inequitable for Defendant to have to reveal its full billings
at this stage of the appeals process. See Docket. As such, any complete denial of fees would
be inappropriate, and at most counsel would be entitled to examine the billings for
reasonableness of entries. See Love v. Love, 114 Nev. 572, 382 (reversal of award and
remand to district court (o allow for unsealed review); see also, Golden Rd. Motor Inn, v.
Islam, 132 Nev. Adv. Op. 49 (2016). Accordingly, all of the factors weigh heavily in favor
of Defendant. See Wynn v. Smith, 117 Nev. 6, 13, 16 P.3d 424, 428 (2001) (citing Beattie v.
Thomas, 99 Nev. 579, 588-89, 668 P.2d 268, 274 (1983)).

Accordingly, although Defendant is seeking all of its attorneys’ fees incurred in the
litigation of this matter, pursuant to NRCP 68, it should be awarded at least an amount of
$68,285.00 in attorneys’ fees incurred from the time it made its rejected Offer of Judgment.

C. Defendant is Entitled to Costs Pursuant to NRS § 18.020 and/or NRCP
68.

Plaintiff did not oppose Defendant’s argument that Defendant is entitled to all costs
incurred in this matter pursuant to NRS §18.020(3), as set forth in the underlying Motion, in

his Opposition hereto. Nor is there any dispute that Defendant is the prevailing party.
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Accordingly, NRS 18.020(3) dictates that Defendant should be permitted to recover its
costs, as it provides, in pertinent part that costs, “must be allowed of course to the prevailing
party against any adverse party against whom judgment is rendered, in the following
cases...[In an action for the recovery of money or damages, where the plaintiff seeks to
recover more than $2,500.” Therefore, as the prevailing party herein, Defendant is entitled
to costs pursuant to NRS §18.020, and respectfully requests an award of costs of $11,229.33
in actual necessary costs in this matter.

II1. CONCLUSION

Defendant respectfully requests that this Court award Defendant an additional
$211,982.50 for 554.7 hours of work, or $68,285.00, for fees and incurred after the Offer of
Judgment, for successfully prevailing against Plaintiff, and an additional $11,229.33 in

COSsts.
DATED this 25" day of January, 2018.

MORAN BRANDON BENDAVID MORAN

/s/ Jefferv A. Bendavid, Esqg.
JEFFERY A. BENDAVID, ESQ.
Nevada Bar No. 6220
STEPHANIE J. SMITH, ESQ.
Nevada Bar No. 11280
630 South Fourth Street
Las Vegas, NV 89101
Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

T
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DERRICK POOLE,

Plaintiff,

vs. Case No. A-16-737120-C

o e T R

}

}

)

)

)

)

)
NEVADA AUTO DEALERSHIP )
INVESTMENTS LLC, a Nevada )
Limited Liability Company d/b/a)
SAHARA CHRYSLER; JEEP, DODGE, )
WELLS FARGO DEALER SERVICES )
INC., COREPOINTE INSURANCE }
COMPANY: and DCOES 1 through )
100, Inclusive, )
)

)

)

)

Defendant.

DEPOSITION OF DERRICK PQOLE
Taken on Monday, August 14, 2017
At 9:34 a.m.

At 630 South Fourth Street
Las Vegas, Nevada

Reported by: Marnita J. Goddard, RPR, CCR No. 344

e

Western Repocrting Services, Inc. {702) 474-6255
WWwwW.wWesternreporiingservices. com
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1 took a test drive. Do you recall what happened next?
2 a, During the test drive or after the test

3 drive?

4 Q. Let's go with you during the test drive.

5 A. He basically talked up the vehicle. %
6 Q. Okay. Anything in particﬁlar?

7 A. Talked zbout the CPO, akout the safety

8 inspecticon that's done on it.
e Q. Were you happy with the way the wvehicle

10 drove?

11 A. Yeah.

12 MR. WEST: Yes?

13 THE WITNESS: Yes. Sorry.

14 Q. {(BY MS. SMITH) Did you nétice any issues?
15 A. Not that I knew of, no.

16 Q. Then after the test drive was over?

17 A. During the test drive, he had mentioned that
18 it was in a minor accident.

19 Q. Okay. Anything else about that conversation

20 that you can recall?

21 A. I asked him about it, but he said it was a
22 minor accident, that it was a CPO véhicle, and there :
23 was nothing to worry about.

24 Q. That was the only discussion that you had

25 about that?

Western Reporting Services, Inc. {(702) 474-6255
www.westernreportingservices.com
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took it to 215 Dodge for the o0il change. Then they
did a -- what do you call it? -- alignment. Because I
got a really good coupon in the mail.

Q. Now, you just referenced some kind of issue
discovered by you. Can you describe to me what you're
talking about?

A. The accident before, the éxtent of the
damage of the accident, I was told there was frame
damage.

Q. Who told you that?

A, State Farm when I tried to refinance my
vehicle through State Farm.

Q. S0 at what peoint in time did you try and
refinance your vehicle?

A. It was last year. I don'é remember. I

would say it was in May. I don't remember exactly

when.
Q. So apprcecximately May of 20167
A. Yes. I believe so. May have been April.
Q. Can you describe to me the process that you

went through to try and refinance your wvehicle?
MR. WEST: Let me lodge an objection as to
time. Which finance, refinance?
Q. {(BY MS. SMITH}) Had you previously tried to

refinance your vehicle before April or May of 20167

23

Deposition of Derrick Poole

e e PSRy P YT

Western Reporting Services, Inc. (702) 474-6255
www.westernreportingservices.com
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1 Q. Do you still have that phone?
2 A, I do. It's not with me, but I do.
3 C. Do you think you would be-able to get copies

4 of those text messages to your attorney?

5 MR. WEST: If he's got them, we'll produce

6 them.

7 THE WITNESS: If I have them.

8 Q. (BY MS. SMITH) All right. Hadn't seen

E them.

10 Do you know what kind of phone it's on? |
11 A. IPhcne. A %
12 Q. Just wondering, because they do have the

13 magical cloud.

14 A, Everything has the cloud.’

15 Q. So after you exchanged -- I don't know. How
16 many text messages with the salesperson?

17 a. I couldn't tell you. I don't know 0ff the

18 top of my head. It was numerous ones over a couple

19 weeks.

20 Q. At some point, did yvou stop communicating
21 with him?

22 A. I believe he guit responding after I did the

|
i#
H
z
3
H
H
]
E
H
[
:

23 ButoCheck report.

TR

24 0. Did you send a copy of the AutoCheck report

25 that you ran to anyone at the dealefship?

R

et ]

Western Reporting Services, Inc. (702) 474-6255
www.westernreportingservices.com
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Poole v. Nevada Auto Dealership Investments LLC, et al.

10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

preowned vehicle or anything to that extent?
A, No.
Q. Did you yourself ever take it in to any

other dealership --

AL No.

Q. -- to do a buyback?

A. No, ma'am.

Q. Have you, I'll say since the time you

purchased the wvehicle, ever tried to sell it on your

own to any third parties?

A, No, ma'am.
Q. Any particular reason?
A. I didn't have a reason to sell it subsequent

to finding out about the accident of 2014.

Q. Okay. And then -- I'm scrry, can you
clarify that?

A. I didn't try to trade it in or sell it to
anybody before I found out about the accident and I
haven't tried to since either. So I never have. I'm
just making it clear that I didn't try to do it
beforehand or after.

0. Understand. Thank you.

AL You are welcome.

Q. Have you ever missed any of your payments on

the wvehicle?

Western Reporting Services, Inc. (702) 474-6255

www.westernreportingservices.com
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8/14/2017

Poole v. Nevada Auto Dealership Investments LLC, et al.

10

11

1z

13

14

15

186

17

18

19

20

21

22

23

24

25

85
Q. Okay. You think that you ran the Cariax

arcund the same time as the AutoCheck.com?

Al Yes.

Q. Do you know if you gave that to your
attorney?

A, T don't recall. I don't know if I ever

printed it out, to be honest with you.

Q. Does that get delivered bf email?

A. I think it delivers, like, instantaneously
on the screen. But I haven't done a lot cof them; so I

don't know. It's been a few years.

Q. Have you ran Carfaxes previously for other
vehicles?

A. Not that I recall.

Q. What about AutoCheck.com reports?

A, I had never heard of it before State Farm

had recommended it.
Q. So I think you testified that was something

you had to pay for?

A. Yes, it is.

Q. Can you tell me a little bit about that
site?

A. I honestly don't remember a lot about the

site. I guess you put in your information about the

vehicle and it tells you about the histery.

Western Reporting Services, Inc. (702) 474-6255
www.westernreportingservices.com
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13
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CERTIFICATE OF REPORTER

I, Marnita J. Goddard, CCR No. 344, a
Certified Court Reporter licensed by the State of
Nevada, do hereby certify:

That I reported the deposition of the
witness, DERRICK POOLE, commencing on Mconday,
August 14, 2017, at the hour of 9:34 a.m.;

That prior to being examined, the witness was
by me first duly sworn to testify to the truth, the
whole truth, and nothing but the truth; that I
thereafter transcribed my related shorthand notes into
typewriting and that the typewritten transcript of
said deposition is a complete, true, and accurate
record of testimony provided by the witness at said
time.

I further certify (1) that I am not a
relative or employee of an attorney or counsel of any
of the partiles, nor a relative or employee of any
attorney or counsel involved in said action, nor a
person financially interested in the acticon, and (2)
that pursuant to NRCP 30(e), transcript review by the
witness was requested,

IN WITNESS WHEREOF, I have hereunto set my
hand in my offlce in the County of Clark, State of
Nevada, this /[y r;(day of ¢¢¢4¢M”“* , 2017.

d

-
; «?wﬁ/ Qf/ - //sz/j

Marnita J. dyddard, RPR, CCR No. 344

WESTERN REPORTING SERVICES, INC. - (702) 474-6255
www . westernreportingservices.conm
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VB
SV

MORAN BRANDON

BENDAVID MORAN

ATTORNEYS AT Law

ATTN: Toni Naidoo
toni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

06/01/2016

06/02/2016

06/08/2016

06/10/2016

06/14/2016

06/16/2016

06/17/2016

06/20/2016

06/21/2016

06/22/2016

06/27/2018

06/28/2016

JAB

JAB

JAB

JAB

JAB

JAB

JAB

JAB
JAB

JAB

JAB
JAB
JAB
JAB

JAB

JAB

JAB

Receive and review of filed Complaint by Derrick Poole (1.0).

Receive and review of deal jacket from client as to Derrick Poole
transaction (1.2).

Receive and review of correspondance from Surety Company

(2).

Review of issues raised by George West (.5).
Telephone call with George West (.3),

Receive and review of correspondence and tender letter for
surety Bond Holder (.2).

Receive and review of demand for tender fo surety bond (.3).

Exchange email communication wit

Receive and review of proposed Stipulation and Order for
Arbitration and receive of numerous issues raised by George
West (.8).

h George West (.3).

Telephone call with Brian Terry (.3).

Telephone call with George West (4).

Exchange email communication with Brian Terry and preparation
of package of documents to Brian Terry (8). ,

Receive and review of information for Bond Company (.2).

Receive and review of update request from [T |

Joun Ty MoRan, JR
LEW BRANDON, JR
EFFERY A BEHDAVID
1T, Moran il
JusTee W, SMERGER

ADAMS, Davis
MATTHEW B SIBERT
Kris D, KLINGENSMITH
MATTHEW D WHITTARER

STEPHANIE LLSsIT1I

Page
July 01, 2C
Account No;  12388-00¢
Statement No: 1803

Rate Hours
450,00 1.00 4504
450.00 1.20 540.(
450,00 .20 90.(
450.00 0.50 225.(
450.00 0.30 135.C
450.00 0.20 80.c
450,00 0.30 135.0
450.00 0.30 135.0
450.00 0.40 180.0
450.00 0.80 360.0
450.00 0.30 135.0
450.00 0.80 380.0
450.00 0.40 180.0
450,00 060 270.0
450.00 0.80 360.0
450.00 0.20 80.0
450.00 0.10 450
840 3,780.0

630 SouTh 4TH STREET | Las VEGaS, NEvADA 89101 | Puowg: (702) 384-8424 | Fax (702) 384-6568 | MoranLawFIRM.COM

TAXID:20-5462578
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Page

_ July 01, 20
Account No; 12386-00¢
Statement No: 1803
Sahara Chrysler Jeep Dodge adv. Derrick Poole
Total amount of this bill 3,780.
Flease Remit Balance Due $3,780.

JOINT APPENDIX 1278



|oHR T. MoORAN, JR

. - LEw BRANDON, [R.
\/] 3 MORAN BRANDON Jsint - Beon

JUSTIN W, SMERBER

= ' BENDAVID MORAN ‘
3 M ATTORNEYS AT LAW ADAMS, Davis

MATTHEW B. SIBERT
KRis B, KLINGENSMITH
MATTREW D, WHITTARER
STEPHANIF, | SMITH

: Page
. August 02, 20
ATTN: Toni Naidoo Account No;  12386-00f
toni@saharalasvegas.net Statement No: 1807
Sahara Chrysler Jeep Dodge adv. Derrick Poole
Rate Hours
07/05/2016 JAB . Exchange numerous emails with George West {.4), g 450.00 0.40 180.(
JAB | L e R 450.00 . 0.20 . 90.(
(.5). 450.00 0.50 225.(
07/07/2016 JAB Exchange email communications with counsel (.2). 450.00 0.20 30, (
450.00 040 - 180
07/08/2016 JAB Exchange email communication with counsel (.3). 450.00 0.30 135.(
07/11/2016  JAB  Exchange email communication with George West and Brian -
Terry {.3). 450.00 .- 030 . 135(
JAB Receive and review of correspondence from counsel to Wells
Fargo (.1). 450.00 0.10 45.(
Q711212016 JAB Exchange email communication with Daniel Payne and receive 4
of update request from George West (.3). 450.00 - 030 - 1350
(.3) TR 450,00 0,30 135.0
07/17/2016 JAB  Exchange email communications with Daniel Payne and George
West (.3). ) 450.00 030 135.0
07/19/2016 JAB Receive and review of updates to inspections (.2). 450.00 0.20 90.(
07/23/2016 JAB Exchange email communications with counsel {.2}. 450.00 0.20 890.¢
07/26/2016 JAB  Exchange numerous emails with parties {(3). 450,00 . 030 . 138(C
JAB Telephone call with Norton Kaunte and Wells Fargo (.3). 450.00 0.30 135.C
JAB  Exchange additional email communication with counsel ((2), 450.00 0.20 80.C
JAB Receive and review of numerous email communications
between George West and Brian Terry (.3). . 450.00 0.30 138.C

480 - 2,160.C

630 Sovty 4TH STREET | LAS VEGAS, NEVADABS101 | PHONE: (702) 384-8424 | Fax: (70

TAX 1D: 20-5462578 J%Fﬁlﬁfﬁi\bwgﬁﬁi?yc%&79 -



_ Page
August 02, 20
Account No:  12386-00¢

Statement No: 1807

Sahara Chrysler Jeep Dodge adv. Derrick Poole
Total amount of this bill \ o 280u
Previous Balance R ©$3,780.1

Please Remit Balance Due $5,940.1

T

JOINT APPENDIX 1280



JolN T. MArAN, JR
LEw BRANDON, |R.
EFFERY A. BE
| MORAN BRANDON gt

| BENDAVID MORAN Pl

= ATTORNEYS AT LAw ' ADAM . Davis

| MATTHEW B. SIBERT
KRis D. KLINGENSMITH

MATTHEW D, WHITTAKER
STEPHANIE |. SMITR

Page:
A September 01, 20
ATTN: Toni Naidoo Account No:  12386-00%
toni@saharalasvegas.net Statement No: 1810!
Sahara Chrysler Jeep Dodge adv. Derrick Poole
Rate Hours
08/01/2016 JAB Receive and review of numerous email communications
between George West and Brian Terry (.3). 450.00 0.30 135.(
JAB Review of Stipulation and proposed issues of inspection of
vehicle (.5). 450.00 0.50 225.(
JAB Review of draft and signed Stipulation of all parties and review of
additional communications between parties (.4). 450.00 0.40 180.(

osi032016  Ja | > 450.00 0.20 90.¢

08/25/2016 JAB Exchange email communications with Brian Terry regading

status (.3). 450.00 0.30 135.C
JAB Receive and review of numerous email communications

between the parties (.4). - 450.00 0.40 180.C

08/26/2016 JAB Telephone call with Brian Terry (.2). 450.00 0.20 90.C
2.30 1,035.C

Total amount of this bill : 1,035.C

Previous Balance $5,940.C

Please Remit Balance Due ) $6,975.0

630 SouTit 4T STREET | LAS VEGAS, NEVADAB9101 | PHONE: (702) 384-8424 | Fax: (702)384 -6568 | MORANLAWFIRM.COM

TAX ID: 20-5462578 JOINT APPEND|X 1281



MB MORAN BRANDON
‘ ' BENDAVID MORAN
BM ATTORNEYS AT LAW

ATTN: Toni Naidoo
toni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

08/31/2016 JAB Receive and review of Answer to Complaint filed by Wells Fargo
(4).

JAB  Receive and review of Answer filed by Nevada Auto Dealerships
Investments (.6).

098/06/2016 JAB  Exchange email communications with counsel (.3).
JAB Receive and review of Notice of Entry Case Conference (,2).

09/07/2016 JAB = Review of numerous email communication with counsel (.2).

JAB Exchange email communication with all counsel (.3).
JAB  Receive and review of revised Notice of Early Case Conference

(.3).

Total amount of this bill

Previous Balance

Paymenis
09/14/2016 Payment ck#120472

Please Remit Balance Due

JOHN T. MORAN, |R
Lew BRANDON, [R.
JRFFERY A, BENDAVID

J.T. MoraN Il]

JUSTIN W, SMERBER

ADAM §, DaviS

MATTHEW B. SIBERT
KRI$ D. KLINGENSMITH
MATTHEW D, WHITTAKER
STEPHANSE | SMITH

Page:

October 05, 20°

Account No:  12386-005

Statement No: 18147
Rate Hours

450.00 0.40 180.C

450,00 0.60 270.C

450.00 0.30 135t

450.00 0.20 90.C

450.00 0.20 90.C

450.00 0.30 135.C

450.00 0.30 135.C

2.30 1,035.C

1,035.C

$6,975.C

-5,940.0

$2,070.0

630 SoutH 4TH STREET | Las VEGAs, NEVADA 89101 | PHoNE: (702) 384-8424 | Fax: (702) 384-6568 | MORANLAWFIRM.COM

TAX ID: 20-5462578 JOINT APPENDIX 1282



Joun T. Moras, IR
- -~ LEw BRANDOH, JR.
RFFERY A B
MORAN BRANDON Rl
BENDAVID MORAN fosTie - Swenaes
ATTORNEYS AT Law ADAM 5. DAVIS
MATTHEW B, SI9ERT
: KRis D, KLINGENSMITH

MATTHEW D. WHITTAKER
STEFHANIE ). SM1713

F‘age:

November 03, 20°
ATTN: Toni Naidoo Account No:  12386-005
toni@saharalasvegas.net ) Statement No: 1819¢
Sahara Chrysler Jeep Dodge adv. Derrick Poole
Rate . Hours (; PR
09/29/2016 JAB Receive and review of demand from Wells Fargo (.3). 450.00 0.30 1354
08/30/2016 JAB
450.00 1.40 630.C
10/03/2016 JAB Receive and review of Wells Fargo Initial Disciosures Pursuant ' ) :
to NRCP 18.1 (1.5). 450,00 1.50 675.C
JAB  Review of issue raised by Wells Fargo and related matters {.8). 450.00 0.80 360.C
10/07/2016 JAB 450.00 0.80- - 360.C
10/14/20186 JAB  Receive and review of Initial Discovery Requests including
Requests for Production of Documents; Requests for
Admissions; and Requests for Interrogatories (1.5). 450.00 1.50 875.C
10/15/2016 JAB Receive and review of service df Plaintiff's First Set of Written |
Discovery; Written interrogatories; and Written Requests for '
Production of Documents {(1.8). 450.00 1.60 720.C
JAB Receive and review of Notice of 30 (b){8) Notice (.8). 450.00 0.80 360.C
10/17/2016 JAB ~ Receive and review of Joint Case Conference Report (.3), 450.00 030 . 135.¢
JAB  Continue with review of proposed written Discovery from Plaintiff B DI
including Interrogatories; Request for Production of Documents;
and Request for Admissions (1.6). 450.00 1.60 720.0
10/18/2016 JAB Review of 30{b){6) deposition notice {.8). . 450.00 0.80 . 360.0
1140 . 5/130.0
Total amount of this bill 5,130.0
Previous Balance . . $2,070.0
Please Remit Balance Due $7,200.0

630 SouTil 4TH STREET | LAS VEGAS, NEVADA 89101 | PHONE: {702) 384-8424 | Fax: (702) 384-6568 | MORANLAWFIRM.COM

TAX ID: 20-5462578 JOINT APPENDIX 1283



VB

BV

MORAN BRANDON
BENDAVID MORAN

ATTORNEYS AT Law

ATTN: Toni Naidoo
toni@saharalasvegas.nst

Sahara Chrysler Jeep Dodge adv, Derrick Poole

11/02/2016

11/04/20186

11/07/20186

11/10/2016

11/11/2016

11/14/2016

11/16/20186

JAB

JAB
JAB
JAB
JAB

JAB

JAB
JAB

JAB

JAB

JAB

JAB

JAB

JAB

JAB

630 South 4TH STREET | LAS VEGAS, NEVADAB9101 | PHONE: {702) 384-8424 | an {70

Review of (588

R (). |
Review Of K O R L P
R 4).

Receive and review of written discovery by Plaintiff (.8).
Receive and review of Plaintiff's Responses to Defendant's
Requests for Admissions {.8),

Receive and review of Plaintiff's First Request for Productlon of
Documents to Wells Fargo (.8).

Receive and review of Plaintiff's First Supplement to NRCP 16.1

~ disclosures {.4).

Receive and review of Plaintiff's Second set of Interrogatories to
Defendant Sahara Chrysler Jeep Dodge {.3).

Receive and review of Plaintiff's Second Request for Production
of Documents {.2).

Receive and review of Plaintiff's Third Request for Production of
Documents (.4)

Receive and review of Plaintiff's Response to Requests for
Production of Documents (.8).

Receive and review of First Amended 30{b}(6) Netice and Notice
of Taking Deposition (.3).

Receive and review of Plaintiff's Response to Defendant's First
Set of Interrogatories {.8).

Receive and review of Defendant's Responses to Plaintiff's First

Set of Requests for Production of Documents (1.0).
Review of 30(b}{(6) Notice on topics for depositions (.5).

TAX1D: 20-5462578

JOHH T, MoRAN, R
Luw Branpod, fr.
JEFFERY A, BENDAVID

ET. Moran {H

JUSTIN W. SHERBER

ADAM 8. Davis

MATTHEW B. SIBERT
I¢teS D. KLINGENSHMITH
MATTHEW [ WHITTARER
STERBANIE ], SMITH

Rate

450.00

450.00
450.00
450.00
450.00

450.00

450.00

450.00

450.00

450.00

450.00

450.00

450.00

450,00

450.00

JOINT APPEND

Page:

Decem'ber 02, 20¢°
Account No:
Statement No:

Hours .

Cq20

0.40

040

0.80

0.80-

0.80 -

0.40

1 0.30 ¢

0.20

040 -

0.60

0.30

0.80

1.00

0.50

12386-006
1822¢

540.(

180.(
180.¢
360,
360.
3600
180,
435¢
90.¢

180.C

270.C

135.C
360.

. .450.C
‘225.¢



Sahara Chrysler Jeep Dodge adv. Derrick Poole

11/17/2016

11/23/2016

JAB

JAB

JAB

Receive and review of Defendant's Responses to Plaintiff's First

Set of Interrogatories (.4).
Receive and review of First Amended Notice of Taking

Deposition and Second Notice of Taking 30(b)(6) deposition (.2).

Receive and review of Defendant's Second Supplemental
Disclosure of documents pursuant to NRCP 16.1 (1.0).

Total amount of this bill

Previous Balance

Please Remit Balance Due

JOINT APPENDIX 1285

Page

December 02, 20

Account No:  12386-00%

Statement No: 1822
Rate Hours

450.00 0.40 180.1

450.00 0.20 90.1

450.00 1.00 450.1

10.50° 4725

4,725

$7,200.(

$11,925.(



[oHN T, MoRAR, JR

LEW BRANCON, |R.
| MORAN BRANDON ishomeraad
BENDAVID MORAN IusTi W. St
BM ATTORNEYS AT LAw - ADAM S. DAVIS
. MATTHEW B. SIBERT
KRis D. KLINGENSMITH

MATTHEW D, WHITTAKER
STEPHANIE ). SMITIH

Page:
January 04, 20
ATTN: Toni Naidoo ' Account No:  12386-00£
toni@saharalasvegas.net Statement No: 1826
Sahara Chrysler Jeep Dodge adv. Derrick Poole
Rate Hours
12/06/2016 JAB Receive and review of Scheduling Order (.2). 450.00 0.20 90.(
12/09/2016 JAB  Receive and review of Wells Fargo's Response to Plaintiff's First
Requests for Production of Documents (.6). 450.00 0.60 270.(
JAB Receive and review of Third Supplemental Disclosures Pursuant
to NRCP 16.1 (.8). 450.00 0.80 360.(
12/12/2016 JAB Receive and review of Plaintiff's Second Supplemental
Disclosures of Documents (1.0). 450.00 1.00 450.(

12/14/2016 JAB Recéive and review of Subpoena Duces Tecum for Production
of Records (.6). 450.00 0.60 270.(

3.20 1,440.C

Total amount of this bill 1,440.C
Previous Balance . $11,925.C
Payments
12/30/2016 Payment ck#122157 -11,925.C
Please Remit Balance Due ; $1,440.C

630 SouTi 4TH STREET | LAS VEGAs, NEVADAB9101 | PHONE: (702) 384-8424 | Fax: (702)384-6568 | MORANLAWFIRM.COM

TAX ID: 20-5462578 JOINT APPENDlX 1286



\/]

=

SV

MORAN BRANDON
BENDAVID MORAN

ATTORANEYS AT LAW

ATTN: Toni Naidoo
toni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

12/28/2016

01/05/2017

01/17/2017

01/23/2017

01/26/2017

JAB

JAB

JAB

JAB

JAB

JAB

Receive and review of Defendant's Fourth Supplemental
Disclosures (.4).

[ofin T. MORAN, JR
Lew BRANDON, R,
|EFFERY A, BENDAVID
|.T. MoRran 3
JUSTIN W. SMERBER

ADAM 5, Davis
MATTHEW B. SIBERT
KRis D, KLINGENSMITH
MATTHEW D. WHITTAKER
STEPHANIE | SMITH

Page:

February 01, 20°

Account No: 12386-005
Statement No: 1830¢

Rate Hours

Receive and review of Defendant's Second set of Requests for

Producticn of Documents (.4).

Receive and review of Defendant's Second Set of Interrogatories

(.6).

Receive and review of Plaintiff's Fourth Supplemental Disclosure

of Documents and Witnesses pursuant to 16.1 (1.2).
Receive and review of Notice of Taking Depositions (.2).

Receive and review of Order Setting Civil Jury Trial (.3).

Total amount of this bill ‘

Previous Balance

Please Remit Balance Due

450.00 0.40 180.C
450.00 0.40 180.C
450.00 0.60 270.C
450.00 1.20 540.C
450.00 0.20 90.C
450.00 0.30 135.C

3.10 1,395.C
1,395.C

$1,440.C

$2,835.0

630 SouTid 4TH STREET | Las VEGas, NEVADABO101 | PHONE: (702) 384-8424 | Fax:(702) 384-6568 | MORANLAWFIRM.COM

TAXID: 20-5462578

OINT APPENDIX 1287



VB
BIVI

ATTN: Toni Naidoo
tohi@saharalasvegas.net

MORAN BRANDON
BENDAVID MORAN

ATTORNEYS AT Law

Sahara Chrysler Jeep Dodge adv. Derrick Poole

Q21712017

630 SouTIt 4TH STREEY | LASVEGAS, NEVADAB9101 | Puong: (702) 384-8424 | Faxi (7

Previous Balance

Payment ck#122769

Please Remit Balance Due

Payments

TAXID: 20-5462578

FOHR T, MaRrAN, )R
Lew Bravoon, R,
|RFFERY A. BENDAVID
ST MoRaN I -
JUSTIN W, SMERBER

ADAM 5, Davis

MATTHEW B, SIWERT

KRIS D. KLINGENSMITH
MATTHEW D. WHITTAKER -
STEPHAMIE | SMITII

Page:

March 03, 20°
Account No;  12386-005
Statement No: 1884

. $2,835.C

-1,440.C

$1,395.C

BTN APBERIB Y 288



\/]

=

BIV]

MORAN BRANDON
BENDAVID MORAN

ATTORNEYS AT LAw

ATTN: Teni Naidoo
foni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv, Derrick Pocle

03/17/2017

03/21/2017

03/29/2017

03/09/72017

JAB
JAB

JAB

JAB

630 SouTH 4TH STREET | LAS VEGAS, NEvADA 89101 | PHowe: (702) 384-8424 | F,\x:'{?sz 3

Receive and review of Notice of Vacating Deposition (.2).
Receive and review of Plaintiff's Motion to Amend Complaint
adding additional Causes of Action and related matters (1.5).

R svvicw R

Receive and review of Non Opposition to Motion to Amend {.2).

Total amount of this bill

Previous Balance

Payments
Payment ck#123057

Please Remit Balance Due

TAX1D:20-5462578

. Page:
‘April 04, 20°
Account No:  12386-00¢
Statement No: 18381
Rate Hours
450.00 0.20 . 80.(
450.00 1.50 675.0
450.00 0.80- 360.(
450.00 0.20 90,
2.70 1,215.C
1,215
$1,395.(
o -1,395.C
$1,215.C
4-6568 [PMonnwLvamM.coM "
NT A NDIX 1289

Joire T, MORAN, JR
Lizwe BRANDON, JR.
|RFFERY A. BEHDAVID
J.T. Morae 11
JUSTIN W, SMERBER

ADAM S, Bavis
MATTHEW B, SIBERT
KRIS D. KLINGENSMITH
MATTHEW D. WHITTAKER
STEPHANIR | SMITIH




\/]:% MORAN BRANDON
BENDAVID MORAN
BM ATTORNEYS AT Law

ATTN: Toni Naidoo
foni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

04/03/2017 JAB Receive and review of Non Opposition to Plaintiff's Motion to
Amend {.2). -

04/18/2017 JAB Receive and review of Order GRanting Motion to Amend (.2).

Total amount of this bill
Previcus Balance

Paymentis

04/17/2017 Payment ck#123638

Please Remit Balance Due

forN T. MORAN, |R
Lew BRANDON, |R,
|RPFERY A, BEHDAVID
|.T. MoRAN 118
JUSTIR W, SMERBER

ADAMS. DavIs
MATTHEW B, SIBERT
Kass D, KLINGENSHITH
MATTHEW D, WHITTAKER
STEPHAMIE |, SMITH

Page:

~‘May 01, 20

Account No. - 12386-C0&

Statement No: 18441
Rate Hours

450.00 020 90

450.00 020  80(

0.40 180.(

180.(

§1.215.0

o -1,218¢

5180.(

630 SouTl 47H STREET | Las VEGas, NevabABO101 | Phong: (702)384-8424 | Fax: (70 B Na?ﬁs 'Pbg W M,CO
TAX ID: 20-5462578 . -.12 ? A lﬁ i3< f{290- N



VB
SV

MORAN BRANDON
BENDAVID MORAN

ATTORANEYS AT Law

ATTN: Toni Naidoo
toni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

06/08/2017

05/18/2017

05/23/2017

05/24/2017

05/25/2017

05/30/2017

05/31/2017

06/01/2017

JAB

JAB

JAB

JAB

JAB

5JS
JAB

JAB

JAB
JAB

630 SouTH 47N STREET | LAS VEGAS, NEVADABSG101 | PHONE: (702) 384-8424 | Fax: (7

Receive and review of Plaintiff's Supplemental Responses to

First Set of Interrogatories {.8).

Receive and review of Plaintiff's Fifth Supplemental Disclosure

(1.2).

Reie ' iss ris sei (.). B

Telephone call with Brian Terry {.2).

(.).

Review stipulation E

Receive and review of documents from Brian Terry and request

for status (.8}

Exchange email communication with counsel and client (.3).
Receive and review of correspondence from Brian Terry with
Substitution of Attorney (.2).

Total amount of this bill
Previous Balance
Payments

Payment ck#124426

TAX ID: 20-5462578

JOIR A

Jonn T, MoRAN, JR
LEW BRAKDON, JR.
JEFFERY A, BENDAVID
J.T. Morax 1
JUSTIN W, SMERBER

ApAM S, Davis

MATTHEW 8, StREAT )
Kris D, KLINGENSMITH -~
MATTHEW D, WHITTAKER
STEPHAMIE |, SMITHI

Page:
June 05, 20
Account No: - 12386-00¢
Statement No: . 1848!
Rate Hours
450.00 0.80 360.(
45000 120 5404
450.00 0.10 45.(
450.00 0.60 270.(
45000 020 90
450.00 0.60 270.
450.00 0.80 . 360.¢
450.00 0.40 180.C
350.00 060 2100
45000 080 360.C
450.00 1.50 675.C
450,00 0.30 135.C
450.00 020 . 90.C

810  3,585.C
3,585.C

- $180.0
-180.0

PEERNBIX 201



, 3 Page:

June 05, 20’
Account No:  12386-00%
Statement No: 1848!
Sahara Chrysler Jeep Dodge adv. Derrick Poole
Please Remit Balance Due $3,585.(

JOINT APPENDIX 1292



\Y/

S|V

S

MORAN BRANDON
BENDAVID MORAN

ATTORNEYS AT Law

ATTN: Toni Naidoo
foni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

06/02/2017

06/05/2017

08/07/2017

06/08/2017

06/09/2017

06/12/2017

06/13/2017

06/14/2017

JAB
JAB

JAB
JAB
JAB
3J8
8J8
JAB
JAB

JAB

JAB

JAB

JAB
JAB

SJs
3J8
SJ8
8J8
SJs
JAB

JAB

JAB

Receive and review of correspondence for counsel (.2},
Review of correspondence for counsel (.2).
Exchange emau commumcahon W|th Br[an Terry (.3}

Attend telenhone call with Wells Fargo counsel RE:; [

Receive and review of complete file for Brian Terry (1.0). ~
Telephone call with to Nathan Kanute counsel for Wells Fargo
(.3).

Review of pending matters and review [EEEESEs Sae Suns T
(1.2).

Review of issue of experts due. Experts report of related matter
{1.0).

Review of e

Recelve and revnew of pla:ntuﬂ“s lmtlal expert dlsclosure ( 1. 5)

Telephone call with B. Terry RE: m
Exchange emails with B. Terry RE:. | R e

Review docket for FAC and additicnal filings.

Review FAC.

Review of documents from previous counsel for conference call,
Receive and review of photos for plaintifi's expert report and
related matter {.8). -
Continue with review of plaintiff's expert report (1.0)

Receive and review for complete set of photos for plaintiff's
expert (.8).

G30 SoUTIl 4TH STREET | LAS VEGAS, NEVADA 89101 | PHong: (702) 384-8424 | Fax: (7

TAX ID: 20-5462578 ?fB?f\ﬁﬁ PBENBI

fors T, MORAN, IR
LEwW BRANDON, JR.
|EFFERY A, BERDAVID

T Moran it

JusTinW, SMENBhR

ADMM S, DAVIS

MATTHEW B. SIBERT
1¢I5 D, KLINGENSMITH

MATTHEW D, WHITTAKER

STEPHANIE ] SMITH

 Page:

June 28, 20°
Account No:  12386-005
Statement No: 1851¢
Rate  Hours -
450,00 ---.0.20 - 90
450,00 0.20 90.C
450.00 0.30 135.C
450.00 (.30 135.C
450.00 . ..0.80 -360.
350.00 0.20 70.C
350.00 0.20 70.C
450.00 1.00 450.C
450.00 0.30 135.C
450.00 1.20 540.C
450.00 .. . 0.80 360.C
450,00 1.00 450.C
45000  1.50 . 675
450,00 1.60 720.C
350.00 0.20 70.C
350.00 - 0.30° 105.C
350.00 - 0.40 140.C.
350.00 0.30 1056.C
350.00 0.70 245.C
-450.00 0.80 . 360.C
450.00 . 1.00 . 450.C
450.00 0.80 360.C
MCOM.
1293



Sahara Chrysler Jeep Dodge adv. Derrick Poole

06/15/2017

06/19/2017

06/23/2017

06/26/2017

06/27/2017

06/14/2017

JAB
JAB

JAB
S48

SJs
SJS

JAB
JAB

JAB

SJS

1.2).
Recelve and review ot correspondence for Well's Fargo counsel

(-2}

Receive and review of Wells Fargo's joinder to expert report (.3).

Review of Plaintiff's expert disclosure and report.

Review of deal for Wells Farac (.8).

(1.2).
R LR T R e e |
(2).
L S R S

Expenses

Photocopy charges
Total Expenses

Total amount of this bill

Previous Balance

Please Remit Balance Due

Page:

June 29, 20-
Account No: 123886-005
Statement No: 1851¢
Rate Hours
450.00 1.20 540.C
450.00 0.20 90.C
450.00 0.30 135.C
350.00 0.60 210.C
350.00 0.30 105.C
350.00 0.20 70.C
450.00 0.60 270.C
450.00 1.20 540.C
450.00 0.20 90.C
350.00 0.10 35:C

18.00 8,200.C

-
[$5)

l

yid

[¢+]

8,201.3

$3,585.C

$11,786.3

e ]

JOINT APPENDIX 1294



VB
B\

MORAN BRANDON
BENDAVID MORAN

ATTORNEYS AT LAwW

ATTN: Toni Naidoo
toni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

07/03/2017

07/05/2017

07/07/2017

07/10/2017
07/11/2017

0711212017

07/13/2017

JAB

8JS
JAB

S8J8
JAB

JAB

JAB

848
SJ8

SJs
SJ8
SJS
SJ8
8JS
8JS
5J8
SJ8
JAB
JAB

SJS
SJs

SJ8
SJs

JAB

Receive and review of notices of taking deposition (,4).

Telephone call with expert office RE:: rebuttal deadline.
Exchange email communication with George West {.2).

Supplemental review of plaintiffs' expert report.

Receive and review of Plaintiff's second set of interrogatories
(1.4). '
Receive and review of Plaintiff's fourth request for production of
drafts {.4).

Receive and review of Plaintiff's first set of request for
admissions (1.0).

Review I

Review of documents to send to expert | EEEEEEIENEGEGEEE
Drait correspondence to client RE:; I

Review discovery responses and objections,
Review deposition notices.

|

Receive and review o [ | 2)-
Exchange email communication with George West (.2).

Telephone call with B. Terry office RE:: ||| |
]

Review Person Most Knowledgeable deposition transcript.

ST )
Draft letter to client (.2).

JOUN T, MORAN, |R
Liw Branoan, JR.
JEFFZRY A. BENDAVID

J.T. Moran i1

JUSTIN W, SMERBER

ADAM S, DAvIS

MATTHEW B. SIBERT
ICRIS D. KLINGENSMITH
MATTHEW D. WHITTAKER
STEPHANIE |, SMITIX

Page:

August 01, 20°

Account No:
Statement No:

Rate Hours
450.00 0.40
350.00 0.20
450.00 0.20
350.00 0.90
450.00 1.40
450.00 0.40
450.00 1.00
350.00 0.20
350.00 0.10
350.00 1.10
350.00 0.30
350.00 1.10
350.00 0.20
350.00 0.90
350.00 0.20
350.00 0.30
350.00 0.90
450.00 1.20
450.00 0.20
350.00 0.30
350.00 0.30
350.00 1.10
350.00 0.20
450.00 0.20

NDIX 1295

630 South 47H STREET | LAs VEGAS, NEVADAB9101 | PHONE: (702) 384-8424 | Fax: (702) 3?4-6568 | MORANLAWFIRM.COM

TAX 1D: 20-5462578 JO

TAP

12386-005
1856¢

180.0

70.C
80.C

35.C
630.C
180.C
450.C
70.C
35.C

385.0
105.0
385.0

70.0
315.0

70.0
108.0
315.0
540.0

80.0

105.0

105.0
385.0

70.0
$0.0



Sahara Chrysler Jeep Dodge adv. Derrick Poole

07/14/2017

0711712017

07/18/2017

07/19/2017

07/20/2017

JAB
JAB

JAB
JAB
JAB

SJS8
SJ§
SJS

SJS§

SJ8
SJs
848
JAB
JAB

SJ8
JAB
JAB
JAB
SJS
SJ8
SJ8
SJ8
SJS
SJS
SJS

JAB
JAB

S48
SJ8
8J8
SJ8

SJ8

Begin drafting of Answer to Plaintiff's First Amended Ccrﬁplaint
(1.6).

Begin researching of | I GG
SR )

Exchange email communications with George West (.3).
Review of documents needed for expert review (1.4). :
Review of additional expert issues for Rebuttal Expert Disclosure

{.8).

R R e |

EESS I IR o e | e SR e
—_l
e R T R e

Supplemental deposition testimony review.
Review finalized pleading for service.

ey SERTE R e i
1(1.0).

Receive and review of Amended Notices of Taking Depositions
and email communication with George West (.4).

Review of responses provided by Poole o previous discovery.
Receive and review of correspondence from insurance company
(.1).

T IR s 5).

Review edit of Answer to First Amended Complaint and
Affirmative Defenses (1.8).

Review of production and deposition testimony to prepare
responses.

Draft deposition notices for plaintiff and plaintiff expert
depositions.

Exchange emails with T. Naidoo RE:

Draft correspondence to D. Poole RE:: status,

Review of Notices of Taking Depositions (.3).
Exchange email communication with George West (.2).

Draft email to G. West RE:: discovery.

Review email exchange with G. West.

Review notices regarding document service from plaintiffs.
Review supplemental document production and responses from
plaintiffs.

JOINT APPENDIX 1296

Page:

August 01, 20
Account No:
Statement No:

Rate Hours
450.00 1.80
450.00 1.40
450.00 0.30
450.00 1.40
450.00 0.80
350.00 0.90
350.00 0.30
350.00 0.40
350.00 0.20
350.00 0.40
350,00 0.20
350.00 0.60
450.00 1.00
450.00 0.40
350.00 1.40
450.00 0.10
450.00 0.80
450,00 1.60
350.00 1.80
350.00 1.70
350.00 0.50
350.00 0.20
350.00 0.30
350.00 0.30
350.00 0.0
450.00 0.30
450.00 0.20
350.00 0.10
350.00 0.50
350.00 0.40
350.00 1.40
350.00 1.40

12386-005
1856¢

720.(

630.(
135.(
630.(

360.(

3156.(
106.(

140.(

70.0
140.(
70.0
210.(C
450.(

180.(
490.C

45.(
360.(
720.C
630.C
595.C
176.C

70.C
105.C
105.C
315.0
135.0

80.C

35.C
175.C
140.C

490.C
490.C



Sahara Chrysler Jeep Dodge adv. Derrick Poole

07/21/2017

07/24/2017

07/25/2017

07/26/2017

JAB
8JS
JAB
JAB
JAB
JAB
JAB
SJs
8JS§

JAB

JAB

Review of issues raised by George West (.4).

Review emails from G. West,

Exchange numercus emalls with George West (.3).
Review of noticed deposition dates {.3).

Review of issues with current depos needed (.5).

Review, edit and revise| EE
_.-_-::-.5:.._::_';;::_'; __5::.3_5 (.3 .0)‘
Review of issues with remaining discovery responses needed

(.8).

(). RS

Total amount of this bill

Previous Balance

Please Remit Balance Due

JOINT APPENDIX 1297

Page

~ August 1, 20

Account No: -~ 12386-00%
Statement No: 1856
Rate Hours
450.00 0.40 180.1
350.00 0.30 10510
450.00 0.30 135.(
450.00 0.30 135.(
450.00 0.50 2251
450,00 1.00° 450.(
450.00 0.80 360.(
350.00 . 240 - 735(
350,00 1.40 - 490
450,00 140 630.(
450,00 ‘050 . 225(
4610 18,145.(
18,145.(
811,786

$29,031.2



4 : JouN T, MORAN, R
' LEw BRANDON, JR.
JEFFERY A. BENDAVID
MORAN BRAN DON 1. T. Morar 1l
| BENDAVID MORAN IusTi Wi SHenpeh
ATTOANEYS AT Law ADAM S, Davis
] MATTHEW B. SIBERT
Kai1s D, KLINGENSMITH

MATTHEW [ WRITTAKER
STEPHANIE |, SMITH

Page:

September 06, 20

ATTN: Teni Naidoo Account No:  12386-00%

toni@saharalasvegas.net Statement No: 18621
Sahara Chrysler Jeep Dodge adv. Derrick Poole

) Rate Hours

ooty sus [ 35000 020 704

SJS Draft responses to request for production. 350.00 0.80 280.(

8J8  Supplemental review of plaintiff's discovery responses. 350,00 1.80 630.(

07/28/2017 SJS Review previous responses and objections to requests for
production. 350.00 1.20 420.(

8Js  Research and analysis of ||| NG 350.00 1.40 490.(

07/31/2017 JC Research and review

175.00 1.80 332.¢
SJS8 = Research and review additional _ ; 350.00 1.80 B830.0
08/01/2017 SJS
350.00 1.60 560.(
SJS 350.00 0.80 280.C
JAB  Review of all finalize discovery responses to requests for
admissions; second set of interrogatories; and request for
production of duties (1.2). 450.00 1.20 540.C
08/02/2017 SJS Telephone call with T. Naidoo. 350.00 0.20 70.C
SJS Review email from T. Naidoo. 350.00 0.10 35.C
SJS  Review notices for discovery. . 350.00 0.30 106.C
SJS Review verification, 350.00 0.10 35:C
JAB  Exchange email communication with George West (.3). 450.00 0.30 135.C
08/03/2017 JAB Receive and review of Well Fargo's emails for tender of defense
and Indemnity (.8). : 450.00 0.80 360.C
08/04/2017 JAB Exchange email communication with George West (.3). 450,00 0.30 135.C
JAB Continue email communication exchange with counsel (.2). 450.00 0.20 90.C
ppovie0t7  Sus ] IS
=== ' 350.00 0.70 245.C
JAB  Atltend 2.34 conference with George West on discovery dispute
(1.1.). 450.00 1.10 495.0
630 SouTii 4TI STREET | LAS VEGAS, NEVADABY101 | PHONE: (702) 384-8424 | Fax: (702} 384-6568 | MORANLAWFIRM.COM

TAX ID: 20-5462578 JOINT APPENDIX 1298



Sahara Chrysler Jeep Dodge adv. Derrick Poole

08/08/2017

08/09/2017

08/10/2017

08/11/2017

08/13/2017

08/14/2017

SJs

JAB

SJS
JAB
SJ8

JAB
JAB
JAB
S48

SJ8
SJS

JAB
JAB

JAB
JAB

SJS
SJS
SJS

JAB
SJS

SJ8
SJS

SJS
SJ8
SJS

JAB
JAB
JAB

SJS
8J8

SJ8
SJS

Review emails from G. WEst RE:; electronic service and
Reguest for Admissions.

Review of discovery issues in dispute with review of transcript of
PMK deposition (.8).

Review association of counsel.

Receive and review of notice of association (.2).

Review notice of association of counsel and review counsel
information. :

Review of discovery issues raised by George West (.8).
Draft email communication to Georae West (.2).

Revise responses to requests for admission.

Exchange email communication with George West (.2).
Review of numerous issues with upcoming deposition of Poole
{.8).

Telephone call with George West (.3).

Review of numerous email communication between the parties
(.3).

Review documents in preparation for D. Poole deposition.
Review deposition questions for D, Poole.

|
Review of testimony from parties (.3).

Review Plaintiff's sixth supplement and sixth supplement
corrected filings and notices.

Supplement Poole deposition outline.

Review notice of deposition served by Poole.

Supplemental preparation for deposition of D. Poole.

Receive and review of notice of taking deposition {.3). )
Review of numerous issues with deposition of plaintiff {.8).
Finalize notices of taking depositions and subpoena to
initial-party (.3).

Take deposition of D. Poole.

Review supplemental 16.1 by plaintiff, and corrected
supplemental 16.1

Draft subpoena and deposition nofice to serve on D. Hinton,

JOINT APPENDIX 1299

Statement No: -

Page:

September 06, 20
Account No:

Rate Hours
350.00 0.20
450.00 0.80
350.00 0.10
450,00 0.20
350.00 0.20
450.00 0.80
450,00 0.20
450.00 0.80
350.00 0.60
350.00 0.40
350.00 0.40
450.00 0.20
450.00 0.80
450.00 0.30
450.00 0.30
350.00 1.90
350.00 0.70
350.00 1.60
450.00 0.30
350.00 0.40
350.00 0.80
350.00 0.20
350.00 0.20
350.00 0.40
350,00 0.30
450,00 0.30
450.00 0.80
450.00 0.30
350.00 3.20
350.00 0.30
350.00 0.20
350.00 0.40

12386-005
1862(

70.(
360.(

35.(
90.(

70.0

360.(
90.(
360.(

210.C
140.0

140.C
90.C

360.C
1358.C

135.C
665.C
245.C

560.C
185.C

140.C
280.C
70.C

70.C
140.0

105.0
135.0
360.0

135.0
1,120.0

105.0
70.0
140.0



Sahara Chrysler Jeep Dodge adv. Derrick Poole

08/15/2017

08/16/2017

08/17/2017

08/18/2017

SJs
JAB

S§JS
JAB

JAB
JAB
JAB
SJS
S48
SJs

SJS
SJS
8JS
SJS
SJ8
JAB

JAB
JAB
848
SJ8

JAB

SJ8
JAB
JAB
848
SJS
SJS
SJ8

SJs
SJS
JAB

SJ8
SJ8
SJ8

SJ8

Receive and review of plaintiff's sixth supplement (.3).

Draft meet and confer correspondence to G, West.
Review, edit of revise of objective to plaintiff's deposition notice

(.3).
(R e AT S S gl e Al 2 ).
R e N, & e o 2},

Exchange email communication with Georae West (.3).

e

Exchange emails| I

Review emails regarding 2.34 and discovery dispute.
Telephone call I

Email to |
Exchange emall with N. Grant.
Review, edit and revise of amended supplement responses {0
request for admissions {.4).

Exchange email communication with George West (.2).
Exchange numerous email iwth George West (.3).

Review email from G. West.

Review, edit and finalize answer to amended compliant (.8).

Draft response to N. Grant RE:: [
Conference call with George West (.4).

Exchange email communication with George West (.3).
Amend request for admissions responses.

Receive and review of Wells Fargo dealer services answers to
first amended complaint {.5).

Draft continued debosition notice.

Review service of amended responses to requests for

admissions.
Review emails from G. West RE:: status and continuance of

depositions.

JOINT APPENDIX 1300

A
L
=
o

|

350.00
450.00

350.00

450.00
450.00
450.00
450.00
350.00
350.00

350.00

350.00
350.00
350.00
350.00
350.00

450.00
450.00
450.00
350.00

350.00
450.00

350.00
450.00
450.00
350.00
350.00
350.00
350.00

350.00
350.00

450,00

350.00
360.00

350.00

350.00

Page:

September 06, 20
Account No:
Statement No:

Hours

0.40
0.30

0.40

0.30
0.20
0.20
0.30
0.30
0.20

0.50

0.20
0.30
0.20
0.20
0.20

0.40
0.20
0.30
0.10

0.40
0.80

0.10
0.40
0.30
0.40
0.30
0.30
0.30

1.80
0.40

0.50

0.30
1.60

0.10

0.20

12386-008
18621

140.(
135.(

140.(

135.(
90.(
90.(

135.(

105.(
70.(

175

70.(
105.(
70.(
70.(
70.(

180.C
90.(
135.C
35.(

140.C
360.C

35.C
180.C
135:C
140.C
105.C
108.C
1056.C

630.C
140.C

225.C

105.C
560.C

35.C

70.C



Page:

September 08, 20°

Account No:  12386-005
Statement No: 1862(

Sahara Chrysler Jeep Dodge adv. Derrick Poole

Rate Hours

JAB  Receive and review of information of issues raised by George

West (.3). 450.00 0.30 135,
A S e s
T ar AT ). 450.00 0.30 135.0
SJS8 Review served amended responses fo Requests for Admissions. 350.00 0.10 35.(
08/21/2017 SJS Serve continued deposition notice for expert deposition. 350.00 0.20 70.C
SJS Telephone call RE:; transcript of depo. 350.00 0.10 35.C

SJS Review previous disclosures and prepare 5th supplemental

disclosure of documents and witnesses. 350.00 1.50 525.C
SJS Sunnlemental researck
JAB Receive and review of email communication of George West
(.3). 450.00 0.30 135.C
JAB  Review of issues related to possible settlement of all claims (.8). 450.00 0.80 360.C
SJS Review email from G. West RE:: Scheduling. 350.00 0.10 35.0
08/22/2017 S48 _
350.00 2,10 735.C
SJ8 | _ 350.00 0.40 140.C
S T e e Pk S W SR
350.00 1.60 560.C
SJS Telephone call 350.00 0.20 70.C
SJS  Supplemental edit RE:: 5th supplemental disclosure. 350.00 0.40 140.C
JAB Review, edit and review of NRCP 16.1 First Supplement of
discloser of draft (1.0). 450.00 1.00 450.C
JAB  Receive and review of second amended notice of talking :
deposition (.3). ' 450.00 0.30 135.0
08/23/2017 SJS Review second amended notice of deposition from plaintiff. 350.00 0.20 70.0
Jan e SRR | o, 450,00 0.80 360.0
JAB  Exchange email communication with George West (.3). 450.00 0.30 135.0
08/24/2017 SJ8 Review D. Poole deposition. 350.00 0.40 140.0
SJS Exchange emails with court reporter RE:: transcript delivery. 380.00 0.30 105.0
SJS  Review plaintiff's 7th supplement. 350.00 0.860 210.0
JAB  Receive and review of plaintiff's seventh supplement to NRCP
16.1 disclosure {.7). 450.00 0.70 315.0
JAB  Exchange email communication with counsel (.3). 450.00 0.30 135.0
08/25/2017  JAB e e e e e ey ek |
{.8). 450.00 0.80 360.0
AR e G P Eo e SR (3. 450.00 0.80 360.0
JAB Conference call with George West regarding resolution {.4). 450.00 0.40 180.0
08/28/2017 JAB  Exchange email communication with George West {.2). 450,00 0.20 80.0
JAB  Receive and review of information for counsel (.3). 450.00 0.30 1350
08/29/2017 JAB  Exchange numerous emails with counsel (.3). , 450.00 0.30 135.0

JOINT APPENDIX 1301



Sahara Chrysler Jeep Dodge adv. Derrick Poocle

08/30/2017

07/31/2017
08/16/2017

08/16/2017

08/25/2017

08/25/2017
09/01/2017

JAB
JAB

JAB
JAB

Exchange email communication with counsel {.2).

B T e e i e el (. 3).
EEEE S e e e (.5).

Exchange email with George West regarding settlement talk
{.20.

Expenses

Lexis/ Nexis

Wreck Check Car Scan Centers

Deposition of Expert - One Hour Initial Payment (mlf)
Clark County Clerk

1366034 Answer to First Amended Complaint (mlf)
Lawyers Process Service

Invoice # 43701

Total Expenses
Total amount of this bill
Previous Balance
Payments

Payment ck#125988
Payment ck#126057

Total Payments

Please Remit Balance Due

JOINT APPENDIX 1302

Rate

Page:

September 08, 20’
Account No:
Statement No:

Hours

450.00
450.00

450.00

450.00

0.20
0.30

0.80

0.20

12386-005
1862(

80.(
135.(

360.(

g0.(

67.70

25,722.%

29.¢
350.(
3£

125.(
507.¢

26,230.¢

$28,831.2

-11,786.%
-18,145.(

28,9312

$26,230.4
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MORAN BRANDON
BENDAVID MORAN

ATTORNEYS AT Law

ATTN: Toni Naidoo
toni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

08/01/2017 S48

09/06/2017 SJ8

SJ8 Exchanae emails with G. West RE:; deposition scheduling.
JAB (.40.
JAB Conference call with George West regarding settlement (.5).
JAB  Exchange numerous email communication between the parties
£:5).
8B ittt et s s PRk ey PR T ¥ |
I (.4).
JAB Review of numerous email exchange between the parties (.3).
09/06/2017 SJS Exchange emails with G. West RE:: scheduling.
SU8 iz >
SJs
SJS
38 e S S
09/07/2017 SJS Exchange emails with G. West RE:: depositions.
SJS Review amended deposition notice.
SJS |
SJS Draft motion for protective order.
SJS
Sy S SR |
5JS
JAB  Review, edit and revise of motion for protective order on order
shortening (1.0).
JAB  Review of exhibits for motion for protective order (.8).
09/08/2017 SJ8 Review amended deposition notice.
sl S TEE
S T e E
oor11/2017  sds [
SJS e e oy [ERRE e o]
630 SouTH 4TH STREET | LAS VEGAS, NEVADA 89101 | PHong: (702) 384-8424 | Fax: (702} 384-656
TAX ID: 20-5462578 JOINT

Review upcoming deadlines.

AP

JonN T. MORAN, JR
LEw BRANDON, |R.
JEFFERY A BENDAVID

J.T. MORAN 11

JUSTIN W, SMERBER

ADAM S. Davis

MATTHEW B. SIBERT
Kri$ D, KLINGENSMITH
MATTHEW D, WHITTAKER
STEPHANIE ). SMITH

Page:

October 03, 20

Account No:

Statement No:

Rate Hours
350.00 0.30
350.00 0.40
350.00 0.20
450.00 0.40
450.00 0.50
450.00 0.50
450,00 0.40
450.00 0.30
350.00 1.10
350.00 0.40
350.00 0.80
350.00 1.60
350.00 1.80
350.00 0.40
350.00 0.20
350.00 0.20
350.00 2.30
350.00 1.30
350.00 1.60
450.00 1.00
450.00 0.60
350.00 0.20
350.00 0.20
350.00 0.20 -
350.00 0.10
350.00 0.30
MORANLAWFIRM.COM
PENDIX 1303

12386-00€
18661

105.(

140.(

70.(
180.(
225.(

225.(

180.(
135.(

385.(
140.C
316.(
560.(
630.(

140.C
70.(
70.C

805.C

455.0
560.C

450.C
270.C

70.C
70.C
70.C

35.C
105.C



Sahara Chrysler Jeep Dodge adv. Derrick Poole

09/12/2017

09/13/2017

09/14/2017

09/15/2017

09/17/2017

09/18/2017

09/19/2017

5J8
SJs
848

SJS
JAB
JAB

3J8
SJ8
8J8
8JS

SHE
JAB
JAB

JAB
SJ8

8JS
8J8
SJs
SJ8
SJ8

5J8
SJS

SJS
8J8
JAB

548

84S
8JS
848
8J8
848

SJS
3J8
SJ8

Exchange emails with B. Phillips RE::

Telephone cali with N. Kanute RE:: deposition schedulina.

Review Motion fo e order an Order shortening time,
signed and hearing date for service and filing.

Exchange emails with G. West RE:: deposition scheduisng
Exchange email communication with counsel (,2),

Receive and review of plaintiff motion to counsel responses to
interrogatories with requests for production of drafts (1.4).

Draft stipulation RE:: hearing and deposition.
Review motion to compel fited by Plaintiff.
Review "opposition" filed by Plaintiff,

Review and exchange emails with G. West RE:: stipulation.
Exchange numerous email communication counsel (.3).
Receive and review of plaintiff's opposition fo motion for
protective order (.2).

Review of proposal stipulation to counsel {.2).

Review documents for deposition preparation.

xchange emai[ with G. West RE:: scheduling of motions.

Draft corroenc to chambers RE:: motion scheduting.

Exchange emails with G. West RE:. deposition confirmation.

Review scheduling order and dates for motions and litigation,
Attend deposition of N. Grant.

Page

Cctlober 03, 20
Account No:
Statement No:

‘Hours

0.20 -

0.10 ..

Rate
350.00 0.20
350.00 1.00
350.00 0.40.
350,00
450.00 0.20
450.00 1.40
350.00 . 0.40
350.00 : 0.80
350.00 0.10
350.00 0.20
35000 . 040
450.00 . 0.30
450.00 0.20
450.00 0.20
35000 040
350.00 0.20
350.00 1.10
350.00 0.60
350.00
350.00 0.30
350.00 0.30
350.00 0.10 -
350.00 ..-0.80 °
350.00 0.30 -
450.00 0.30
350.00 0.10
35000 010
350.00 0.40
360.00 1.10
350.00 1.40
350.00. 120
350.00 0.50
350.00 1.30
350.00

0.90 .

12386-00¢f
1866

70.1
350.1

140.1
70t
S 90.

630.(

140.(
-280.(
35.(

70.(
140.¢
135.C

90.(
g0.(

1_40.(

70.
385.C
210.C

35.C
105.C

106.C

- 350
280.€
- 105.C
135.C

35.0

35,0
140.0
385.0
490.0

'420.0
175.0

455.0
- 315.0

. JOINT APPENDIX 1304



Sahara Chrysler Jeep Dodge adv. Derrick Poole

08/20/2017

09/21/2017

08/22/2017

3438

848

AD
AD
S48
SJ8
SJ8

8JS
8JS
AD

AD
AD

3J8
8J8
3848
JAB

S48
S48
8Js
AD

SJ8
JAB
JAB

JAB
JAB

5J3
SJ8
S48
8JS
8JS
8J8
SJ8

Attend denosition of 'F Sprell.

admissions (8).

| .
Drafting of motion for summary judgment.

Review notes from review of expert materials and draft
questions for expert testimony {1.7).

Draft email to G. West RE:: motion to compel.

Review of summary email issue raised by George West (.3).
Receive and review of notice of change of status on plaintiff's
motion ta complete and summary motion for protective order
(.4).

Discussion with George West (.3},

Review of issues with exchange email communication with
counsel (.4).

Attend and take deposition of Flaintiff's expert R. Avellini.”
Drafting for motion for summary judgment.

Review notice and status filed by plaintiff's counsel.
Exchange emails with G. West RE;: motions to compel.
Vacate motion for protective order.

Continued preparation for deposition.

Review of second amended responses o request for

Page:

Qctober 03, 20
Account No:
Statement No:

Rate Hours
350.00 1.80
350.00 0.70
350.00 0.80
350.00 1.80
350.00 0.80
350.00 2.20
350.00 1.10
350.00 1.40
350.00 0.90
350.00 0.80
350,00 0.60
350.00 1.20 .
350.00 1.70
350.00 1.10
350.00 0.80
450.00 0.60
350.00 1.60
350.00 1.80
350,00 0.80
350.00 1.70
350.00 0.10
450.00 0.30
450.00 - 0.40
450,00 0.30
450.00 0.40
350.00 8.10 "
350.00 1.10
350.00 0.90
350.00 0.20
350.00 0.30
350.00 0.20 .
350.00 1.7C

JOINT APPENDIX 1305

12388-005
1866t

665.(
2454

280.(
665.(
280.(
770.(

385.(

490.(
315.(

2104
210.C

420.0
595.(
a8s.(
210.C

270.C
560.(

630.C
280.C

595.C
35.C
135.C

180.C
136.0

180.C
2,138
385.C
315.0
70.0
106.C
70.0
595.¢
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george
Highlight

george
Highlight

george
Highlight


Sahara Chrysler Jeep Dodge adv. Derrick Poole

08/2412017

09/25/2017

09/26/2017

09/27/2017

SJ8

8J8
SJ8
8JS
S48
8J8
8J8
8J8

SJ8
JAB

JAB
JAB
JAB

S48
5J8
8J8

5JS
SJS

848
JAB
JAB
JAB
JC
JC
JC

8J8
JAB
JAB
SJS
548
JAB

JAB
JAB

Review eighth supplement from plaintiff naming new witnesses.
Draft correspondence regarding impropriety of new witnesses.
Draft opposition to motion to compel Request for Admissions.
Supplemental review of respenses to requests for admissions.
Exchange emails with Court reporters RE:: transcripts.
Continued drafting of motion for summary judgment.
Supplemental drafiing of argumenis for motions for summary
judgment,

Drafting of additional arguments for motion for summary
judgment. ’
Review, edit and draft opposition to plaintiff's motion to compel
additional responses (1.0).

Review of draft settlement offer for George West (.3).

Review of objection needed (.6)

Receive and review of plaintiff's eight supplement disclosure of
doctiments with withesses (.8).

Revise opposition to motion to compel Request for Admissions
responses.

Continued drafting of motion for summary judgment.
Review scheduling order RE:: motions in limine and pretrial
deadlines. :
Review 8th supplement from plaintiff.

Review and edit of finalized opposition to moition compel (.8).
Review of outline of motion for summary judgement (1.5).

Review of expert deposition transcript for motion to strike.
Discussion with George West (.4).

Review of numerous issues raised by court (.4).
Telephone call with law clerk Department 22 {.2),

Page

Qctober 03, 20
Account No:
Statemeant No;

Rate Hours
350.00 1.30-
350.00 0.20
350.00 0.60
350.00 2.10
350.00 0.70
350.00 0.40
350.00 170
350.00 1.60
350.00 _ 1.30
450.00 1.00
450.00 0.30
450.00 0.60
450.00 -0.80
350.00 0.40
350.00 140
350.00 2.30
350.00 1.60
350.00 0.30°
350.00 0.30
450.00 0.80
450.00 0.40
450.00 1.50
175.00 1.80.
175.00 170
175.00 1.80
350.00 1.60
450,00 0.80
450.00 1.40
350.00 1.10 -
350.00 . -1.70
450.00 0.40
450.00 0.40
450.00 .20

JOINT APPENDIX 1306

-12386-00¢
1866

455

70.4
210.1
735.1
2451

-140.4
595.(

560.(
455 (

450.(
135.(
270.(

" 360.(

140.C
490.(

806.(
560.(

105.(
105.(
360.¢
180.(
675.(
3185.C
297.¢

318.(

- 560
360.(

£530.C

385.

. 595
180.¢
180.C
90.C
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george
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george
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george
Highlight


Sahara Chrysler Jeep Dodge adv. Derrick Poole

09/12/2017
09/26/2017
09/256/2017

08/26/2017

JAB

JC
SJ8

SJs
S8J8

JAB
JAB

Begin review of revisions to draft motion for summary judgment
(1.4).
Review of Draft Motion for Summarv Judament.

r

e s

Commence research and review of sources and authority for
motion to strike,

Review of documents and transcript for motion to strike.
Attend hearing in front of discovery commissioner (1.0).
Continue with reviews and anaiysis of needed motion in Limine
and motion to strike (1.2).

Expenses

Clark County Clerk

1483272 Certificate of Service (mlf)
Huebner Court Reporting, Inc.

Inv# 2259

Huebner Court Reporting, Inc.

Inv#t 2258

Wreck Check Car Scan Centers
[nv# 3521 (mif)

Total Expenses
Total amount of this bill

Previous Balance

Please Remit Balance Due

Page:
October 03, 20

Account No:  12386-005

Statement No: 18664

Rate Hours
450.00 1.40 8630.(
175.00 1.10 192.f
350.00 1.90 665.(
350.00 1.80 830.(
350.00 1.90 665.(
450.00 1.00 450.(
450.00 1.20 540.(

115.70 41,425.(

3k
796.(
414.2

1,470.C
2,683.7

44,108.7

$26,230.4

$70,339.1

JOINT APPENDIX 1307
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MORAN BRANDON
BENDAVID MORAN

ATTOANEYS AT Law

ATTN: Toni Naidoo
toni@saharalasvegas.net

Sahara Chrysler Jeep Dodge adv. Derrick Poole

09/28/2017 3Js
SJS
SJS

8J8
8JS
JC

JC
JC
JC
JAB
JAB
JAB
JAB

JAB
JAB

09/29/2017 SJS
848
S48
JC
JC
Jc

JC
JAB

JAB

630 SOUTH T STREET | LAS VEGAS, NEVADAB9101 | Puong: (702) 384-8424 | Fax:(

ST AP Ts08

Draft motion to continue trial.

Draft motion in limine RE:: references to Consumer attorneys
against auto fraud.

Supplemental drafting on motion to strike expert,

Additional citations and deposition transcript review and drafting.

Review of potential motions in limine.
Continue with draft of maotion for survey judgement {1.0).
Exchanged communication with counsef {.3).

Receive and review of drafts discovery order for George West
{.3).

Receive and review of exchanged of numerous email
communications with George West {.4).

Review of numerous actions needed with related matter (.8).
Review and outline of numerous motion in Limine and to exclude
certaln {estimony and evidence (1.5). '

Review of motion io strike.
Prepare exhibits and revise citations to motion to strike expert.

Review, edit and revise of draft motion to exclude exhibit report
with expert testimony (1.6).

Review, edit with revise draft motion to continue trial order
shortening time {.8).

TAXID: 20-5462578

JOHN T. MCRAN, JR
Litw BRANBON, | R,
|EFFERY A, BENDAVID
JT.Mopan il
JUSTIN W, SMERBER

ApaM 8. Davis

MATTREW B. SIHERTY

Kais D. KuNGENSMITH .
MATTHEW D, WHITTAKER
STEREEARIE | SruTit

Page:

November (9, 20

Account No:  12386-005
Statement No: 1871¢
Rate - Heours B
350.00 1.60 560.(
350.00 1.60 560.(
350.00 1.40 490.(
360.00 - 180 - 630
380.00  ° 1.90 865.(
175.00 1.80 315.(
175.00 1.90° 3328
175.00 1,60 T 2804
175.00 1.10 192.%
450.00 1.00 450.¢
450.00 0.30 135.(
450,00 0.30 ‘ 135.
450.00 0.40 180.¢
450.00 0.80 360.(
450.00 150 . 875
350.00 1.60 560.¢
350.00 1.40 490.C
350.00 1.80- - B30.C
175.00 1.20 210
175.00 1.80 332:¢
175.00 1.80 . 318.C
175.00 1.80 332.F
450.00 1.80 720.¢
450.00 0.80 360.C
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Sahara Chrysler Jeep Dodge adv. Derrick Poole

10/01/2017

10/02/2017

JAB
JAB
JAB
JAB
JAB

848

8J8
JAB

8J8
848

38JS
SJS

5J§
8J8
S48
548
S48
8J8
8J8
SJ8
SJS

SJS
8JS

JAB
JAB
JAB
JAB
JAB
JAB
JAB
JAB
JAB
JAB

JAB

Meet and conference with George West (.3).

Attend meeting and conference with George West (.6).
Continue with revision and finalize draft motion to exclude
expert withesses testimony and report (1.4).

Supplemental edits and exhibits for motion for summary
Judgment

Rewew ofdraftMutzon to Stnkeali meferance toAuto rraud and
George West's Law Firm (1.0).

Draft stipufation regarding motions in limine.

Draft motion in limine ne. 1 to preclude previously und[sclosed
withesses.

Drait motion in limine RE:: preclude frame damage.

Draft Motion in limine to preciude safely opinion.

Draft email fo G, West RE:: stipulation and order,

Edit motion in limine stipulation.

Supplemental revisions to motion for summary judgment.
Draft revisions to four motions in limine.

Review exhibits to motions in limine and prepare for filing:
Review and prepare exhibits to motion for summary judgment.
Review and edit citations and facts references.

Supplemental revision and review of motion for summary
judgment exhibits and excerpts.

Draft motion in limine to preclude general consumer perception.
Review filing notice and hearing date for motion for summary
judgment,

Continue with revisions to draft motion for summary judgment
{1.5).

Exchange numerous email communication with counseal {. 3).
Telephone call with George West (.3).

Exchange email communications with George West (,3).
Receive and review of new offer for plaintiff on seftlement (.3).
Review, edit and draft proposal stipulation on trial exclusions
{.6).

Review, edit and finalize motion in Limine one on one striking
late disclosed witness (1.0}.

Review, edit and finalize motion in Limine two relating to frame
damage to vehicle (.7).

Review, edit and finalize in Limine three, relating to testimony on
vehicle {.8).

Review, edit and finalize motion in Limine four relating to
consumer expectation (.5).

Review of issues relating to stipulation on hearing (.4).

JOINT APPENDIX 1309

Statement Ng: ¢

Fage

November 08, 20
Account No:

Rate Hours
450,00 0.50
450.00 0.30.
45000  0.30
450.00 0.80
450,00 1.40
350.00 1.30 .
350.00 1,80
450,00 1.00
350.00 0.60 -
350,00 1.20
350.00 1.30
350.00 1.30
350.00 0.20
350.00 0.20
350.00 0.10
350.00 1.60
350.00 1,60
350.00 0.60
350.00 1,70
350.00 1.10°
350.00 1.20
350.00
350.00 © 0.10
450.00 1.50
450.00 0.30
450.00 0.30
450,00
450.00 0,30
450,00 0.60
450.00 . 1.00
450.00 0.70
450,00 0.80 .
450,00 0.50
450.00 0.40

0.80.

030

~12388-00¢

1871

225.1
1358.1
1354
2701

630.1

455
-B830.1

450.(
210.(

420.0
455.(
455.¢

70.(
700
35.(
560.(
560.(
2100
- 595,(
385.(

420.(
280.C

35.0
675.0
135.0

135.C
135.¢
135.(
270.C
450.C
316.C
360.C

225.C
180.C
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Sahara Chrysler Jeep Dodge adv. Derrick Poole

10/03/2017

10/04/2017

10/05/2017

SJ8
JAB
JAB
JAB

SJ8

8JS
SJ8
SJS
SJS
8J8

JAB
JAB
JAB

JAB
SJ8

SJ8

SJs
8J8

SJS
SJS
SJ8
JAB

JAB

JAB
JAB
JAB
8JS

SJ8

SJ8
SJS
SJs
SJS
848

Review filing confirmations and motion hearing dates.
Exchange numerous email communications with counsel (.3).
Review of proposed stipulation for George West {.3).

Review of numerous issues with request made by George West
(.4).

Review email from chambers RE:: Order shortening time for
hearing.

Review email and proposed stipuiation from G. West.

Review email and invoice from G. West RE:: R. Aveliini.
Revise responses to first Request for Admissions to Plaintiff.
Review updated CV for expert R. Avellini,

Review of all deadlines for prefrial and potential deadlines for
motions and scheduling.

Receive and review of proposal stipulation for George West (.3).

Review of trial subpoena for counsel (.4).

(.8).

(.8).

Review signed Order shortening time and service of motion to
continue trial.

Review G. West changes and email for stipulation on motions in
limine.

Finalize responses to requests for admissions, email G. West.
Review Discovery Commissioner's Report and
Recommendations and execute copy.

Review of trial subpoenas issued by G. West.

Review email from C. Friedberg RE:: stipulation and attachment.

Review service of subpoena duces tecum and documents.
Receive and review of proposed changes to agreed upon
stipulation to exclude certain evidence and testimony (.8).

Exchange numerous email communication with George West
(.3)
(.8).

Review and analyze issues raised by George West (.5).
Receive and review of subpoena Duces Team for trial (.4),
Exchange emails with G, West RE:: Discovery Commissioner's
Report and Recommendations signature.

Review email exchange regarding stipulation to continue .
hearing.

Review email exchange RE:: || |} NEIR
e e )

Revise proposed order.

Check minutes and court docket to determine if minutes posted.
Review pre-trial requirements and initial preparation for 2.67,

JOINT APPENDIX 1310

Page:

November 09, 20
Account No:
Statement No:

Rate Hours
350.00 0.40
450.00 0.30
450,00 . 0.30
450.00 0.40
350.00 0.10
350.00 0.20
350.00 0.20
350.00 0.80
350.00 0.20
350.00 1.40
450.00 0.30
450.00 0.40
450.00 0.80
450.00 0.80
350.00 0.20
350.00 0.60
350.00 0.20
350.00 0.30
350.00 0.60
350.00 0.40
350.00 0.30
450.00 0.80
450.00 0.30
450.00 0.80
450.00 0.50
450.00 0.40
350.00 0.20
350.00 0.20
350.00 0.20
350.00 0.30
350.00 0.20
350.00 0.10
350.00 1.70

12386-00¢
1871t

140.(
135.(
135.(

180.(

35.(
70.(
70.(
280.(
70.(

490.(

135.(
180.C

360.(
360.(

70.(

210.C
70

105.C
210.0
140.C
1056.C

360.C

135.C
360.C
225.C
180.C

70.C

70.C
70.C
105.C
70.C
35.C
595.C
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Sahara Chrysler Jeep Dodge adv. Derrick Poole

10/06/2017

10/09/2017

10/10/2017

10/11/2017

10/12/2017

JAB

SJS
SJ8

S48
8J8
SJS

8JS

SJS
SJS

SJS
SJS
JAB
JAB

JAB
JAB

SJS
SJS
SJ8
SJ8
JAB
JAB
JAB
JAB

8J8
8J8
S48
SJS
SJS
SJS
SJS8
JAB
JAB

JAB
SJ8

SJS

Exchange numerous email communication with George West
(.4)

Draft email to G. West RE:: invoice and payment to expert.
Review exchange of emails RE:; Poole and invoices.
Exchange of emails with C. Friedberg.

Review emails from G. West RE: trial subpoenas and
information.

Review letter RE:: confirmation to expert to G. West.

Review filing RE:: service only of application to continue
hearings on Defendant's motions.

Review evidentiary stipulations.

Review ex parte application to move defendant's motions.
Receive and review of numerous emails for George West (.4).
Review of all trial subpoenas for counsel of related proposal
stipulation (.8).

Receive and review of expert application fo continue hearing in
district court filed by plaintiff (.5).

Review of actions needed in opposition and reply briefs (.8).

P S e LR e |

Review pretrial notice served by plaintiff's counsel.

Review trial subpoenas.

Draft email to G, West RE:: trial subpoenas and other issues.
Receive and review of notice of 2.62 pretrial conference (.5).
Receive and review of revised trial subpoenas (.8).

Receive and review of revised subpoenas (.6).

Review of email exchange between the parties {.3).

Review emails with trial subpoenas to / from G. West.

Review revised trial subpoenas.

Review file RE:: other trial subpoenas and potential witnesses.
Review email exchange RE:: revised trial subpoenas.

Draft limited opposition to plaintiff's motion to continue hearings.
Exchange emails with G. West RE:: 2.67.

Review protocol and rules for 2.67.

Review of email communication and revised frial subpoenas (.4).
Review of numerous email communication between the parties
relating to 2.67 conference (.2).

Exchange additional email communication with counsel (.3).

Review emails from G. West and J. Bendavid RE:: rescheduling
and previous agreements.

Page:

November 09, 20°
Account No:
Statement No:

Rate Hours
450,00 0.40
350.00 0.20
350.00 0.70
350.00 0.30
350.00 0.40
350.00 0.20
350.00 0.40
350.00 0.20
350.00 0.20
350.00 0.40
350.00 0.70
450.00 0.40
450.00 0.80
450,00 0.50
450.00 0.80
350.00 0.20
350.00 0.20
350.00 0.40
350.00 0.20
450.00 0.50
450.00 0.60
450.00 0.60
450.00 0.30
350.00 0.20
350.00 0.30
350.00 0.60
350.00 0.20
350.00 1.10
350.00 0.30
350.00 0.30
450.00 0.40
450.00 0.20
450.00 0.30
350.00 0.50
350.00 0.30

JOINT APPENDIX 1311

12386-005
1871t

180.(
70.(

245.(
1058.(
140.(

70.(

140.0
70.€

70.(
140.(
245.(
180.(

360.(

225.(
360.C

70.0
70.0
140.C
70.(
225.C
270.(
270.C
135.(

70.0
105.C
210.C

70.C
385.C
105.C
105.C
180.C

90.C
135.C

175.C
105.C


george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight

george
Highlight


IN THE SUPREME COURT OF THE STATE OF NEVADA

DERRICK POOLE,
Appellant, Supreme Court Case No: 74808
% District Court Case No.:
A-16-737120-C
NEVADA AUTO DEALERSHIP
INVESTMENTS LLC a Nevada

Limited Liability Company d/b/a
SAHARA CHRYSLER, JEEP,
DODGE, and COREPOINTE
INSURANCE COMPANY,

Respondents,

Appeal from the Eighth Judicial District Court, Clark County.
The Honorable Nancy Alff, District Court Judge

APPELLANT’S APPENDIX VOLUME 5

Law Offices of George O. West III
Consumer Attorneys Against Auto Fraud
George O. West III Esq, State Bar No. 7951
10161 Park Run Drive, Suite 150
Las Vegas, NV 89145
Telephone : (702) 318-6570
Email: gowesq@cox.net

CRAIG B. FRIEDBERG [SBN 4606]
Law Offices of Craig B. Friedberg, Esq.
Craig B. Friedberg, Esq, State Bar. No. 4606
4760 S. Pecos Road, Suite 103
Las Vegas, NV 89121
Telephone: (702) 435-7968
Email: attcbf@cox.net

Attorneys for Appellant Derrick Poole

Docket 74808 Document 2018-23060



Appendix Alphabetical Index

Vol. Date Description Page Numbers

5 12/23/17| Case Appeal Statement 1012-1050

1 5/22/16| Complaint for Damages and Equitable and 001-015
Declaratory Relief and Demand for Jury Trial

4 11/12/17| Decision and Order Granting Defendants” Motion | 845-848
For Summary Judgment

1 8/16/17| Defendants’ Nevada Auto Dealership Investments |034-047
LLC D/B/A Sahara Chrysler Jeep, Dodge and
Corepoint Insurance Co’s Answer to First
Amended Complaint

1 10/2/17| Defendants’ Nevada Auto Dealership Investments |048-225
LLC’s and Corepoint Insurance Company’s Motion
For Summary Judgment

3 11/3/17| Defendants’ Motion to Strike Fugitive Documents | 644-750
Filed by Plaintiff on Order Shortening Time

4 11/3/17| Defendants’ Motion to Strike Declaration of Rocco |751-783
Avellini Attached to Plaintiff’s Opposition on Order
Shortening Time

5 12/19/17| Defendant’s Nevada Auto Dealership Investment | 869-1008
LLC’s Motion for Attorney’s Fees and Costs

6 1/25/18 | Defendant Nevada Auto Dealership Investments 1322-1393
LLC’s Reply in Support of Motion for Attorney’s
Fees and Costs

1 5/15/17 | First Amended Complaint for Damages and 016-033
Equitable and Declaratory Relief and Demand for
Jury Trial

7 3/28/18 | Judgment 1404-1405

4 12/8/17| Motion to Retax and Settle Costs 855-865

5 12/23/17| Notice of Appeal 1009-1011

4 12/1/17| Notice of Entry of Decision and Order Granting 849-854
Defendants’ Motion for Summary Judgment

7 3/28/18 | Notice of Entry of Judgment 1406-1409

6-7 3/20/18 | Notice of Entry of Order (On Defendants’ Motion | 1398-1403
For Attorney’s Fees and Costs and Plaintiff’s
Motion to Retax and Settle Costs

3 10/22/17| Notice of Errata on Plaintiff’s Separate Statement of| 639-643

Undisputed Material Facts in Opposition to
Defendants’ Motion for Summary Judgment




12/9/17

Order Denying Defendant Nevada Auto Dealership
Investments LLC d/b/a Sahara Chrysler Jeep Dodge
Ram’s Motion to Strike Fugitive Documents and
Motion to Strike the Declaration of Rocco Avillini
Attached to Plaintiff’s Opposition to Defendants’
Motion for Summary Judgment

866-868

3/9/18

Order Granting, in Part, Defendants’ Motion for
Fees and Costs and Order Granting, in Part,
Plaintiff’s Motion to Retax Costs

1394-1397

2-3

10/21/17

Plaintiff’s Exhibits in Support of Plaintiff’s
Opposition to Defendants’ Motion for Summary
Judgment

339-638

1-2

10/20/17

Plaintiff’s Opposition to Defendant Sahara Motion
For Summary Judgment

226-303

11/6/17

Plaintiff’s Opposition to Defendants’ Motion to
Strike Fugitive Documents on OST

784-789

11/6/17

Plaintiff’s Opposition to Defendants’ Motion To
Strike Declaration of Rocco Avillini in Support
Of Plaintiff’s Opposition to Defendants’ Motion
For Summary Judgment

790-844

5-6

1/15/18

Plaintiff’s Opposition to Defendants’ Motion for
Attorney’s Fees and Costs

1120-1321

10/20/17

Plaintiff’s Response to Defendants Separate
Statement of Undisputed Material Facts in
Opposition to Defendants’ Motion for Summary
Judgment

304-310

10/21/17

Plaintiff’s Separate Statement of Undisputed
Material Facts in Support of Plaintiff’s Opposition
To Defendants’ Motion for Summary Judgment

311-338

12/28/17

Transcript of Proceedings (Defendants” Motion for
MSJ and Motions to Strike)

1051-1119




Appendix Chronological Index

Vol.

Date

Description

Page Numbers

5/22/16

Complaint for Damages and Equitable and
Declaratory Relief and Demand for Jury Trial

001-015

5/15/17

First Amended Complaint for Damages and
Equitable and Declaratory a Demand for Jury Trial

016-033

8/16/17

Defendant Nevada Auto Dealership Investments
LLC D/B/A Sahara Chrysler Jeep, Dodge and
Corepoint Insurance Co’s Answer to First
Amended Complaint

034-047

10/2/17

Defendants Nevada Auto Dealership Investments
LLC’s and Corepoint Insurance Company’s Motion
For Summary Judgment

048-225

1-2

10/20/17

Plaintiff’s Opposition to Defendant Sahara Motion
For Summary Judgment

226-303

10/20/17

Plaintiff’s Response to Defendants Separate
Statement of Undisputed Material Facts in
Opposition to Defendants’ Motion for Summary
Judgment

304-310

10/21/17

Plaintiff’s Separate Statement of Undisputed
Material Facts in Support of Plaintiff’s Opposition
To Defendants’ Motion for Summary Judgment

311-338

10/21/17

Plaintiff’s Exhibits in Support of Plaintiff’s
Opposition to Defendants’ Motion for Summary
Judgment

339-638

10/22/17

Notice of Errata on Plaintiff’s Separate Statement of
Undisputed Material Facts in Opposition to
Defendants’ Motion for Summary Judgment

639-643

11/3/17

Defendants’ Motion to Strike Fugitive Documents
Filed by Plaintiff on Order Shortening Time

644-750

11/3/17

Defendants’ Motion to Strike Declaration of Rocco
Avellini Attached to Plaintiff’s Opposition on Order
Shortening Time

751-783

11/6/17

Plaintiff’s Opposition to Defendants’ Motion to
Strike Fugitive Documents on OST

784-789

11/6/17

Plaintiff’s Opposition to Defendants’ Motion To
Strike Declaration of Rocco Avillini in Support
Of Plaintiff’s Opposition to Defendants’ Motion
For Summary Judgment

790-844




4 11/12/17| Decision and Order Granting Defendants’ Motion | 845-848
For Summary Judgment

4 12/1/17| Notice of Entry of Decision and Order Granting 849-854
Defendants’ Motion for Summary Judgment

4 12/8/17| Motion to Retax and Settle Costs 855-865

4 12/9/17| Order Denying Defendant Nevada Auto Dealership |866-868
Investments LLC d/b/a Sahara Chrysler Jeep Dodge
Ram’s Motion to Strike Fugitive Documents and
Motion to Strike the Declaration of Rocco Avillini
Attached to Plaintiff’s Opposition to Defendants’
Motion for Summary Judgment

4-5 12/19/17| Defendant Nevada Auto Dealership Investment 869-1008
LLC’s Motion for Attorney’s Fees and Costs

5 12/23/17| Notice of Appeal 1009-1011

5 12/23/17| Case Appeal Statement 1012-1050

5 12/28/17| Transcript of Proceedings (Defendants’ Motion for |1051-1119
MSJ and Motions to Strike)

5-6 1/15/18 | Plaintiff’s Opposition to Defendants’ Motion for 1120-1321
Attorney’s Fees and Costs

6 1/25/18 | Defendant Nevada Auto Dealership Investments 1322-1393
LLC’s Reply in Support of Motion for Attorney’s
Fees and Costs

6 3/9/18 | Order Granting, in Part, Defendants’ Motion for 1394-1397
Fees and Costs and Order Granting, in Part,
Plaintiff’s Motion to Retax Costs

6-7 3/20/18 | Notice of Entry of Order (On Defendants’ Motion | 1398-1403
For Attorney’s Fees and Costs and Plaintiff’s
Motion to Retax and Settle Costs

7 3/28/18 | Judgment 1404-1405

7 3/28/18 | Notice of Entry of Judgment 1406-1409




O 0 N N b AW —

N N N NN NN e e e e et et et b ek et

ACOM

GEORGE O. WEST III [SBN 7951]
Law Offices of George O. West III
Consumer Attorneys Against Auto Fraud
10161 Park Run Drive, Suite 150

Las Vegas, NV 89145

Email : gowesq@cox.net

Websites : www.caaaf.net
www.americasautofraudattorney.com
(702) 318-6570

(702) 664-0459 [fax]

Electronically Filed
5/15/2017 8:45 AM’
Steven D. Grierson

CLERE OF THE COUE!?I
L}

Attorney for Plaintiffs
DERRICK POOLE
DISTRICT COURT
CLARK COUNTY, NEVADA
DERRICK POOLE, ) CASENO: A-16-737120-C
) DEPT: XXVII
)
Plaintiff, ) FIRST AMENDED
) COMPLAINT FOR DAMAGES
) AND EQUITABLE AND DECLARA-
) TORY RELIEF AND DEMAND FOR
) JURY TRIAL
v )
) 1, Consumer Fraud/Deceptive Trade
) Practices
) 2, Rescission
NEVADA AUTO DEALERSHIP INVEST- ) 3. Equitable Estoppel
MENTS LLC a Nevada Limited Liability ) 4. Restitution/Unjust Enrichment
Company d/b/a SAHARA CHRYSLER, ) 5. Declaratory Relief
JEEP, DODGE, WELLS FARGO DEALER ) 6. Recovery under Auto Dealership Bond
SERVICES INC., COREPOINTE INSUR- )

ANCE COMPANY, and DOES 1 through 100,
Inclusive,

s

Defendants,

S
bJ\_I\_/

[Lodged Concurrently with Motion for
Leave to File First Amended Complaint]

Case Number: A-16-737120-C
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COMMON ALLEGATIONS

1. The true names or capacities, whether individual, corporate, associate,
governmental or otherwise of the Defendants DOES 1 through 100, and each of them,
are unknown to Plaintiff at this time, who therefore sue said Defendants by such
fictitious names. When the true names and capacities of said Defendants are
ascertained, Plaintiff will amend this Complaint accordingly. Plaintiff is informed and
believes and thereon allege that each of the Defendants designated herein as a DOE was
negligent or in some other manner responsible for the events and happenings herein
referred to, and by their conduct caused injury and damages proximately thereby to
Plaintiff, as herein after alleged, either through their own conduct or omissions, through
the conduct or omissions of their agents, servants or employees, or due to their design,
owning, engineering, promotion, recommending, advertising, supplying, supervising,
manufacturing, installing, maintaining, fabricating, assembling, renting, leasing,
inspection, sale, applying, distribution, servicing, ownership, repair, use, possession,
management, control, construction or entrustment of the instrumentalities causing the
injury or damages hereinafter alleged or in some other manner.

2. At all relevant times herein mentioned, Plaintiff is a resident of the State of
Nevada, County of Clark.

3. At all relevant times herein mentioned, Defendant NEVADA AUTO
DEALERSHIP INVESTMENT LLC d/b/a SAHARA CHRYSLER, JEEP DODGE
(“SAHARA”) limited liability company organized and existing under the laws of the
State of Nevada and is authorized to conduct business in the State of Nevada, and is
located in the City of Las Vegas State of Nevada, County of Clark, where the herein
referenced Retail Installment Sales Contract (“RISC") was entered into, and the

deceptive trade practices took place. 5
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4. At all relevant times herein mentioned, Defendant WELLS FARGO
DEALER SERVICES INC (“WFB”) is believed to be a corporation organized and existing
under the laws of California, and is authorized to do business in the State of Nevada,
County of Clark, City of Las Vegas. Said Defendant was a previous “holder” and/or
assignee of the Plaintiffs’ Retail Installment Sale Contract (“RISC”) a/k/a a “consumer
credit contract,” as hereinafter described, of which Plaintiff made payments to WFB
based on the assignment of the RISC to WFB and it was WFB’s capacity as a “holder” of
the RISC in which those monthly payments were made, as hereinafter alleged.

5. At all relevant times herein mentioned, Defendant COREPOINTE
INSURANCE COMPANY (“COREPOINTE”) is a corporation organized and existing
under the laws of the State of Michigan, and is authorized to do business in the State of
Nevada, and was the bond company that issued and underwrote the licensing bond to
Defendant SAHARA pursuant to the provisions of NRS 482.345.

6. At all relevant times herein mentioned, Defendant SAHARA was “dealer”
and/or “new vehicle dealer” within the definition of NRS 482.020. Furthermore, at all
relevant times, Plaintiff was a “consumer” as defined by 16 C.F.R. 433.1(b), and the
RISC entered into between Plaintiff and SAHARA was a “purchase money loan” and
“consumer credit contract” as defined by 16 C.F.R. 433.1(d) and (i).

7. On May 26, 2014, Plaintiff took delivery of and entered into a RISC a/k/a
“consumer credit contract,” with Defendant SAHARA for the financed purchase of a
used 2013 certified pre-owed (“CPO”) Ram 1500 Truck with 6,716 miles on it at time of
sale (“vehicle”). The RISC called for Plaintiff to make 72 monthly payments in the
amount of $ 654.53. To date as of the filing of this Complaint, Plaintiff made all of his
monthly payments to WFB, including payments under the initial RISC when the RISC
was assigned to WFB from SAHARA shortlg after Plaintiff purchased the vehicle from
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SAHARA. Plaintiff put down $ 4,000.00 in trade for the vehicle, which was the agreed
upon price of his trade in. After adding all other ancillary charges, including doc fees,
gap insurance, tax, title, emissions and finance charges, and deducting the amount of
the Plaintiff’s trade in, the total aggregate amount of payments under the RISC was $
47,126.16. It is this amount Plaintiff was initially obligated to pay to Defendant WFB
over the loan term under the RISC, per the hereinafter referenced assignment of the
Plaintiffs’ RISC from SAHARA to WFB.

8. Shortly after the RISC was entered into with the Plaintiff, Defendant
SAHARA assigned Plaintiffs’ RISC to Defendant WFB, wherein WFB then became the
assignee and “holder” of said RISC (a/k/a consumer credit contract), as well as the
secured party under Article 9 of the UCC, to whom Plaintiff are is under an obligation to
pay the balance on the contract. Said RISC had the following express contractual term

as part of said RISC’s terms and conditions :

NOTICE : ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS
SUBJECT TO ALL CLAIMS AND DEFENSES WHICH THE DEBTOR
COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES
OBTAINED PURSUANT HERETO OR WITH THE PROCEEDS HEREOF.
RECOVERY HEREUNDER BY THE DEBTOR SHALL NOT EXCEED
AMOUNTS PAID BY THE DEBTOR HEREUNDER.'

It is noteworthy to point out that this language is mandated by 16 C.F.R. §§ 433.1 and 433.2,
(commonly known as the FTC Holder Rule), to be in all consumer credit contracts’ and therefore makes
such terms and conditions a matter of state contract law. However it should be noted that Plaintiff has
not plead a claim for relief based on the provisions of what is commonly known as the “FTC Holder Rule.
These C.F.R. sections do not establish or confer a federal private claim for relief under their provisions.
See infra. It has been widely held that the mere mention, reference or even reliance on the
provisions of the “FTC Holder Rule” in a Complaint does not confer federal question
Jurisdiction. This is not only because such provisions do not create any type of private federal right of
action, but the Plaintiff's underlying claims are solely based on state law, Plaintiff is merely using
the FTC Holder Rule provisions solely for purposes of preserving and asserting state law claims and
remedies against the subsequent assignee and/or “holder” of the RISC a/k/a a “consumer credit contract.”
See Walker Motors Sales, Inc. 162 F. Supp. 2d 786 (S.D. Ohio, 2000) [holding there is no private right
of action under the “FTC Holder Rule” in an of itself without a state law derivative claim]; Glovier v.
Barton Homes, LLC, 452 F. Supp. 2d 657, (W.D. La., 2006) [holding purchasers' action against holder
did not arise under federal law for the Court to be able to be vested with federal-question jurisdiction,
notwithstanding purchasers' reliance and mentioning of the FTC holder rule to bring in the
assignee/holder]; Mathis vs Gibson 2008 WL 2330537 (D.S.C. 2008) [holding Federal District Court
did not have federal question jurisdiction based on the assertion of state law claims, as permitted and
preserved by the FTC Holder Rule, against a subsequent holder]; Frichhorn vs Lake County Chrysler
2006 WL 2970236 (N.D. Ohio, 2006) [holding a cdmplaint’s reference to the FTC Holder Rule either to

1
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9. By virtue of said expressly agreed to contractual term, as integrated into
the terms and conditions of the RISC, WFB, (the holder of the RISC), has contractually
agreed to be subject to any and all defenses and claims that Plaintiff could assert
against Defendant SAHARA (the seller) with respect to the vehicle while it was the
holder of the original RISC between Plaintiff and SAHARA.

10. At all relevant times Defendants were the partners, joint ventures, agents,
employees, managers, supervisors, related companies, and servants, of each and every
other Defendant herein, and were acting at all times within the scope, purpose and
authority of said partnership, joint venture, agency, employment, and with the
knowledge, consent, permission, acquiescence and ratification of their co-Defendants.

11. At all relevant times Plaintiff has complied with all of the terms and
conditions under her RISC, except those which have been excused based on the
deceptive trade practices of Defendant SAHARA, as hereinafter alleged.

II
FIRST CLAIM FOR RELIEF FOR DECEPTIVE TRADE PRACTICES
AS AGAINST DEFENDANTS SAHARA AND WFB ONLY
[NRS 41.600(e); Statutory Consumer Fraud]
12.  Plaintiff herein incorporates by reference and herein realleges paragraphs 1

through 10.

provide the applicable standard of care or additional evidence of a state-law violation-does not create a
federal question jurisdiction]; Morales v. Medina v. Performance Auto. Grp., Inc., 841 F. Supp. 2d 1121
(E.D. Cal. 2012) [holding Federal removal jurisdiction could not be premised upon the Federal Trade
Commission's (FTC) “Holder Rule with respect to Plaintiff pursuing claims against the assignee which
were based upon state law].

It should also be expressly noted that Plaintiff is not making any affirmative claim for relief or
seeking any remedies, relief or damages under any federal statute or regulation, but rather is only
mentioning any federal statutes and/or regulations as further evidence that Defendant comumitted a
deceptive trade practice under state law, because a violation of a federal regulations or statue
“relating to the sale of goods is” an independent and actionable deceptive trade practice under Nevada
state law pursuant to the NDTPA and does not turn or seek to invoke any claim, remedies or actions based
on the federal statute or regulation mentioned. See NRS 598.0923(3).

5

JOINT APPENDIX 1179




W 0 N N W s W N -

NN N RN N NN e e e e e e s e e
W ~3 N W bR~ W N = O O W N AN R W N = O

13. At all relevant times, Defendant SAHARA represented to the Plaintiff, both
orally and in writing, and held out, and displayed for sale and represented that the
vehicle to the Plaintiff as a CPO Dodge Ram 1500. Pursuant to the Chrysler Dodge CPO
Inspection Standards between the manufacturer and a franchised dealership who
participates in the Chrysler/Dodge CPO program, for a vehicle to qualify for the CPO,
program, the franchised dealer (SAHARA), must undertake and successfully complete a|
rigorous and comprehensive multistep certification process before it can advertise,
represent, display or sell a vehicle to the community as a Chrysler/Dodge CPO vehicle.

14.  One of these important steps, p'rior to advertising, displaying or selling a
Chrysler/Dodge CPO vehicle to the community is the strictly mandated requirement to
have a Chrysler/Dodge certified technician conduct a comprehensive 125 point
inspection on the vehicle, which also specifically includes and encompasses an inspection
of the vehicle for any frame/unibody damage or other indicia or indications of a vehicle|
having been involved in significant prior collisions. Dealers are also required to run a
Carfax on the vehicle. If these two critical steps are not undertaken by the dealership, a
vehicle, including the Plaintiff’s vehicle, cannot be advertised, displayed or listed for sale
or actually sold as a Chrysler/Dodge “CPO” vehicle. Notwithstanding the content of anyj
CarFax report, including the lack of any indication or an actual indication of a previous
collision or accident to the vehicle on the Carfax report, SAHARA, at all times had an
separate and independent duty to thoroughly inspect the vehicle to ensure it did not have
any frame damage or other indicia that the vehicle had been in a significant collision or|
collisions, and to make full disclosure to any potential buyer regarding the findings on|

their inspection.
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15.  Furthermore, under Chrysler/Dodge’s own standards involving CPO
vehicles, any vehicle that has sustained any frame damage are automatically ineligible to
be sold as a Chrysler/Dodge CPO vehicle. Furthermore, when a vehicle that is going to
be sold as a CPO vehicle has sustained a significant previous collision damage, the nature
and extent of that previous collision and the damage and repairs related to that collision
would be abundantly clear to the dealer given the dealer’s obligations to have all CPO
vehicles go through Chrysler/Jeep’s comprehensive inspection process with a Chrysler
certified technician.

16.  Given the extent the of damage caused by the previous collision/accident to
the vehicle, the nature and extent of that previous collision damage and the extent of the
repairs to the vehicle would been abundantly evident and discovered at time of
SAHARA’s comprehensive CPQ inspection process. As a CPO vehicle, such marketing
and selling of a CPO is to give the consumer the piece of mind that the vehicle does not|
have any previous significant collision and/or frame damage, and to further induce
consumers within the community to purchase a CPO vehicle at a higher price as
compared to a comparable non CPO vehicle.

17.  Nevertheless, given the extremely negative stigma consumers attach to
vehicles that have been in significant previous collisions, this important fact, which was
known to SAHARA, prior to the vehicle’s sale to the Plaintiff, (as hereinafter alleged),
was statutorily required to still be clearly disclosed to any consumer at time of sale,
including the nature and extent of the previous collision if it was known or should have
been known by SAHARA, prior to the sale of the vehicle to the Plaintiff.

18. Indeed, one of the primary reasons for selling a Chrysler Dodge CPO,
vehicle is to reduce the consumer’s perception of the risk involved with purchasing a

used with respect to the vehicle having and/or suffering significant previous collisions
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and/or previous accidents, and the perceived safety issues and diminished value to the
vehicle that previous collisions can cause to a vehicle in the mind of the consumer,
including the Plaintiff. The consumer’s reasonable expectation when purchasing a
certified pre owned vehicle is that it does not have any significant previous collisions or|
accidents or frame damage or other conditions that will diminish its safety or value,
which would be material and important to any reasonable consumer purchasing a CPQ
used vehicle. This expectation on the part of the consumer is specifically created in the
advertising materials, brochures and other information that is disseminated to the
community with respect to buying piece of mind when purchasing a Chrysler/Dodge CPO
vehicle, which includes Chrysler/Dodge CPO vehicles.

19.  More specifically, it is advertised with respect Chrysler/Dodge CPO vehicles

that :

A. When you have a Chrysler Group Certified Pre-Owned vehicle
(“CPOV”) you have far more then just a “used” vehicle. You have
confidence. You have pride. You have a great vehicle that you can
trust. You're certified.

B. Every Chrysler, Jeep, Dodge and Ram CPOV can be counted on to
go the distance. Our CPO vehicles must pass a strident
certification process that guarantees only the finest late
model vehicles get certified. Every vehicle that passes is then
subjected to a comprehensive 125 point inspection and a through

reconditioning process using Authentic Mopar Parts.

C. What would you expect to pay to have a qualified technician give
this vehicle such a thorough inspection ?

D. Only the finest late model vehicles we have are going to
be certified to begin with, so the [CPO] vehicles you are
checking out on the lot are the best.

20. Moreover, a CPO vehicle, as compared to a comparable non CPO vehicle,

will usually command and justify an increased selling price at least several hundreds of]

dollars higher then a comparable non CPO vehicle, sometimes more then $ 1,500.00,
8
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and consumer’s are willing to pay that increased price for the piece of mind that is
advertised to them about purchasing a Chrysler/Dodge CPO vehicle. Indeed, the
aforementioned written and/or on line materials and advertisements which are
disseminated to the community are there to provide a further inducement and incentive
to the consumer to spend the extra money to purchase “piece of mind” and confidence
with respect to a Chrysler/Dodge CPO certified vehicle.

21.  On or about May 6, 2014, SAHARA acquired the vehicle from a private
party. That private party informed and specifically told SAHARA’s used car manager,
Joshua Grant, that the vehicle had been in a previous collision in March of 2014, and also|
gave Mr. Grant a copy of the body shop repair order relating to the repairs that were
undertaken on the vehicle as a result of the previous collision. The body shop estimate,
which was in Mr. Grant’s possession, indicated the vehicle had $ 4,088.00 in previous
collision damage, and also disclosed the nature and extent of the previous damage
caused by the accident, based upon the parts and components that were identified on the
repair order and replaced or repaired on the vehicle as a result of the previous collision.

22. That body shop estimate disclosed the following repairs to the vehicle,
which included, but were not limited to : a replaced front front frame end bracket, a
replaced radiator support, front bumper repaired, right inner and outer tie rods replaced,
and the stabilizer link replaced, left front wheel repaired and left front quarter panel
repainted.

23. After briefly doing an initial visual assessment and inspection on the|
vehicle on May 6, 2014, Mr. Grant, at that point, made the initial decision and undertook
the initial steps to resell the vehicle as a CPO certified vehicle. On or about May 8, 2017,
(three days after the car logged into SAHARA's inventory and given a stock number), the

vehicle was brought into SAHARA’s servicg department by Mr. Grant to undergo the
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comprehensive CPO inspection process with one of their Chrysler certified technicians.
Mr. Grant did not inform anyone in the service department of the previous collision the
vehicle was in or given the body shop estimate regarding the vehicle to anyone in the
service department.

24. At the time of the technician’s inspection, all of the aforementioned repairs
and replaced parts and components to the vehicle that were present due to the previous
collision the vehicle was involved in, and were all present and abundantly obvious to the
trained eye, including SAHARA's certified technician. = As part Chrysler/Dodge’s
comprehensive CPO inspection process, the technician is required to prepare and sign off]
on the comprehensive check list, which the technician did.

25. Notwithstanding, and knowing of and/or having should have known of all
the aforementioned items being repaired or replaced on the vehicle, and also having a

good idea of the nature and extent of the previous damage and collision to the vehicle,

SAHARA’s technician did not note any of these items were repaired or replaced, either in|
the specific enumerated items set forth on the report, or in the area where “additional
information” could have been noted on the report. This, not withstanding that
SAHARA’s mechanic and SAHARA’s used car manager actually knew of the nature and
extent of the previous collision, and also knew the car was going to be resold to the
community as a CPO vehicle.

26. During the sales process, the SAHARA’s salesperson was explaining the
many advantages of buying a CPO vehicle, one of which was the comprehensive safety
inspection the vehicle undergoes. After the deal was negotiated in the sale’s department,
Plaintiff was then brought into the F & I department to sign all the closing documents.
One of the documents Plaintiff was presented with was a Carfax that indicated the

vehicle had been in a previous accident. Blpintiff inquired about the accident and was
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concerned about the previous accident the vehicle had been involved in, which was not
previously disclosed to him.

27.  Plaintiff was then told that the vehicle had been through a comprehensive
safety inspection and if the previous accident was serious or significant, it would not have
been certified a CPO. Plaintiff was then presented and reviewed the CPO inspectionL
report as well that was prepared by SAHARA's technician. Having been told the car had
gone through a comprehensive inspection, having been assured that the accident was not|
significant, and not seeing any indication on the CPO inspection report of anything being|
replaced or repaired or damaged, Plaintiffs concerns regarding the accident were
resolved and he went forward with the sale.

28. Plaintiff not being made aware of nature and extent of the previous
collision and repairs to the vehicle, it was in approximately mid May of 2015, Plaintiff]
first became aware of the nature and extent of the undisclosed damage to the vehicle, of]
which SAHARA had actual knowledge of prior to the time of sale, and did not disclose to
him.

29. This information would have been a material (important) fact anyj
reasonable consumer, including the Plaintiff, would want to know about and would also
deem important in making a decision to purchase a used vehicle, especially with respect
to a CPO vehicle, given the purchase of a CPO vehicle is to take much of the risk out of
purchasing a used vehicle vis-a-vis the vehicle being in a previous significant collision|
and/or having frame and/or unibody damage and excessive body damage. Had Plaintiffi
been informed of the nature and extent of the damage to the vehicle which was in the
actual knowledge of SAHARA, he would not have purchased the vehicle and would not

have entered into the RISC for the vehicle.

11

JOINT APPENDIX 1185



W e < S e W N e

[ N S T o S R o L O e O I e T R R T
0 NN U R W N = O D NN Y AW -

30. At all relevant times, SAHARA, as a vehicle dealer within this community,
would know that any reasonable consumer, including the Plaintiff, associates a very|
negative stigma to vehicles which have been in a previous collision or collisions, both as
to its safety and as to its value. Such a negative stigma is further heightened with respect
to a CPO vehicle given it is the consumer’s expectation when purchasing a
Chrysler/Dodge certified vehicle that they are avoiding purchasing a vehicle that has any|
such damage. Furthermore, Defendant SAHARA, as a vehicle dealership who sells
hundreds of CPO vehicles to the community, is fully aware of this expectation on the part
of the consumer when they choose to decide to purchase a Chrysler/Dodge CPO vehicle.
The information known to SAHARA relating to the nature and extent of the previous
damage to the vehicle, in the mind of a reasonable consumer, would relate to the)
vehicle’s safety and/or dramatically diminished its value, and would be important in|
making a determination in whether to purchase the vehicle. Consumers do not seek to|
purchase vehicles, especially CPO vehicles, with an accident history, and if an accident is|
disclosed to them and the dealer has actual knowledge of the nature and extent of that
previous collision, SAHARA had the obligation to make full and complete disclosure to
the Plaintiff relating to all information it had within its possession regarding the previous
collision and the nature and extend of that accident, as it would have been material to
Plaintiff's decision to purchase the vehicle.

31. Pursuant to NRS §§ 41.600(e), 598.0015, and 598.0923 Defendant
SAHARA engaged in statutory consumer fraud/deceptive trade practices by knowingly
engaging in certain prohibited conduct and/or omissions including but not limited to :

A. Making a false representation as to the source, sponsorship,

approval or certification of goods for sale. [NRS 598.0915(2) and
NRS 41.600(¢e)]

12
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B.  Representing that goods for sale are of a particular standard, quality
or grade if he knows or should know that they are of another
standard, quality, grade, style or model. [NRS 598.0915(7) and NRS
41.600(2)(e)]

C.  Failing to disclose a material fact in connection with the sale of
goods. [NRS 598.0923(2) and NRS 41.600(2)(e)]

D. Violating a federal or state statute or regulation relating to the sale of
goods. [NRS 598.0923(3) and NRS 41.600(2)(e)] 2

E. Making any other false representation in a transaction. [NRS
598.0915(15) and NRS 41.600(2)(e)]

32. As a direct and proximate cause the deceptive conduct and/or omissions,
as herein alleged, Plaintiff has been damaged.

33. Furthermore, Defendant SAHARA in engaging in the aforementioned
deceptive trade practices, has acted willfully, intentionally, maliciously and fraudulently,
with intent to deceive and defraud the Plaintiff, with great recklessness and carelessness
in total disregard of the consequences of their intentional actions upon Plaintiff, thereby
entitling the Plaintiff to an additional award of damages in the nature of punitive and/or
exemplary damages in a sum subject to proof at time of trial.

11

SECOND CLAIM FOR RELIEF FOR RESCISSION OF CONTRACT
AS AGAINST DEFENDANTS SAHARA AND WFB ONLY
[NRS 41.600(3)(b) and Common Law]
34. Plaintiffs herein incorporate by reference and hereby reallege paragraphs 1

through 32
35. Based on the aforementioned deceptive trade practices, as herein alleged,

Plaintiff is entitled to rescission and/or cancellation of their RISC, (including WFB as

2 See 16 C.F.R. § 455.1(a)(1), a federal regulation relating to the sale of goods which states : “It is a

deceptive act or practice for any used vehicle dealer when that dealer sells or offers for sale a used vehicle
... to misrepresent the mechanical condition of a used vehicle.”

13
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the assignee/holder of the RISC).

111

THIRD CLAIM FOR RELIEF FOR EQUITABLE ESTOPPEL
AS AGAINST DEFENDANTS SAHARA AND WFB ONLY

[NRS 41.600(3)(b) and Common Law]
36.  Plaintiff hereby incorporates by reference and herein realleges paragraphs

1 through 35

37. At all relevant times herein mentioned, Defendant SAHARA was a
franchised Chrysler/Dodge dealership and participant in the Chrysler/Dodge CPO
program. By virtue of its status as a franchised Chrysler/Dodge dealer who was a
participant in the Chrysler/Dodge CPO program, and given the rigorous undertakings
and requirements the dealer has to go through to properly certify a Dodge as a CPO
under the CPO program, SAHARA had vastly superior knowledge about the condition of
the vehicle, as herein alleged. This was based on the purported mandatory CPO
inspection undertaken on the vehicle, and as such had a duty to disclose the true and
accurate condition of the vehicle to the Plaintiff, which SAHARA knew, or should have
known about.

38. At all relevant times herein mentioned, Defendant SAHARA intended for
the Plaintiff to act upon the Defendant’s omissions/misrepresentations, (as herein
alleged), in conducting the sale, delivery and inspection of the vehicle as a CPO vehicle,
and Defendant SAHARA had a duty to speak given the dealer had superior knowledge
with respect to the vehicle’s condition based upon it’s purported CPO inspection, which
would have also had to have been conducted in accordance with Chrysler/Dodge’s CPO
standards involving CPO inspections.

39. At all relevant times herein mentioned, the Plaintiff was unaware of the

vehicle’s deficiencies as herein described. yfurthermore, Plaintiff detrimentally relied
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and/or acted upon on Defendant’s omissions with respect to the vehicle being a CPO
vehicle,

40. Based on the aforementioned deceptive conduct and affirmative
engagement in deceptive trade practices and/or consumer fraud, Defendant SAHARA
has acted unconscionably and has unclean hands, and by virtue of said conduct,
Defendants SAHARA and WFB, (as the initial assignee and previous “holder” of the
RISC), are estopped from claiming the RISC is valid and/or otherwise enforceable, or
any other subsequent contract with WFB involving the vehicle.

v

FORTH CLAIM FOR RELIEF FOR RESTITUTION/UNJUST
ENRICHMENT AGAINST DEFENDANT SAHARA WFB ONLY

[NRS 41.600(3)(b) and Common Law]
41.  Plaintiff hereby incorporates by reference and herein realleges paragraphs

1 through 40.

42. Based on the aforementioned deceptive trade practices, as herein alleged,
Defendant SAHARA and WFB has been unjustly enriched to the detriment to the
Plaintiff, and Plaintiffs are entitled to the return of his down (the agreed amount of his
trade in), and monthly payments under the RISC, and said Defendants hold said funds
as constructive trustee for the benefit of the Plaintiff.

A%
FIFTH CLAIM FOR RELIEF FOR DECLARATORY
RELIEF AS AGAINST DEFENDANT SAHARA AND WFB ONLY
43. Plaintiff hereby incorporates by reference and herein realleges paragraphs

1 through 42
44. An actual controversy has arisen and now exists between Plaintiff and the

Defendants with regard to the validity, enforceability and/or violability of the
15
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aforementioned RISC entered into with SAHARA and then assigned to WFB, and
Plaintiffs’ right to Rescission and/or Restitution. Plaintiff contends the RISC is void ab
initio and/or voidable and that they are entitled to rescission and restitution.
Defendants contend the RISC is valid and enforceable and that Plaintiff is not entitled to
Rescission and/or Restitution under the RISC, and that Plaintiff are still obligated to
pay the remaining balance in the agreed upon monthly payments to WFB, under the
initial RISC assigned to WFB and under any other subsequent contract entered into with
WPFB relating to the financing of the vehicle.

45.  Plaintiff desires and seeks a judicial determination as to voidability and/or
enforceability of the aforementioned RISC relating to the vehicle.

46. A judicial declaration is necessary and appropriate at this time under the
circumstances in order for the parties to be able to ascertain their rights, obligations and
remedies under the aforementioned RISC.

VI
SIXTH CLAIM FOR RELIEF FOR RECOVERY UNDER AUTO DEALERSHIP
SURETY BOND AS AGAINST DEFENDANT COREPOINTE ONLY

[NRS 482.345(7)]

47.  Plaintiff hereby incorporates by reference and herein realleges paragraphs
1 through 46

48. At all relevant times herein mentioned, Defendant COREPOINTE is the
issuer of a dealership licensing surety bond issued to Defendant SAHARA pursuant to
the licensing provisions of NRS 482.345, of which said bond was in effect at the time of
the sale of the vehicle to the Plaintiff, as well as at the time this Complaint was filed.

49. Plaintiff, as alleged herein, has been damaged by the deceptive trade

practices of Defendant SAHARA as set forth herein, who is a “dealer” as referenced and
16
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defined by NRS 482.345, of which said damages or losses and equitable relief, as alleged

herein, were all caused and/or necessitated by SAHARA's owners, principals, employees

and/or managers who were all working within the scope of their employment.

WHEREFORE, Plaintiff, prays for judgment against Defendants, as follows:

Moo phwpr

LA Sl

=

On First Claim for Relief;

For actual damages,

For exemplary damages as against SAHARA only, according to proof, and
For prejudgment interest, and

For all incidental/consequential losses and/or damages, and

For reasonable attorneys fees, and

For costs of suit incurred herein, and

For such other and further relief as the Court deems just and proper.

On Second Claim for Relief;

For a judicial declaration estopping Defendant from enforcing the
contract, and

For reasonable attorneys fees, and

For costs of suit incurred herein, and

For such other and further relief as the Court deems just and proper.

On Third Claim for Relief:

For a judicial declaration voiding/rescinding the RISC and for restitution
of all amounts tendered to Defendants, and;

For all incidental/consequential losses and/or damages, and

For reasonable attorneys fees, and

For costs of suit incurred herein, and

For such other and further relief as the Court deems just and proper.

On Forth Claim for Relief :

For restitution of all amounts paid to Defendants by Plaintiff, and
For reasonable attorneys fees, and

For costs of suit incurred herein, and

For such other and further relief as the Court deems just and proper.

17
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On Fifth Claim for Relief :

For a judicial declaration estopping Defendants from asserting the RISC or
any other financing contract is valid or otherwise enforceable, and,

For a judicial declaration rescinding the RISC, and,

For a judicial declaration entitling Plaintiff to restitution, and

For all incidental losses and/or damages, and

For reasonable attorneys fees, and

For costs of suit incurred herein, and

For such other and further relief as the Court deems just and proper.

On Sixth Claim For Relief

For actual damages, and

For prejudgment interest, and

For all incidental/consequential losses and/or damages, and

For reasonable attorneys fees, and

For costs of suit incurred herein, and

For such other and further relief as the Court deems just and proper

PLAINTIFF HEREBY DEMANDS JURY

Dated this 17t day of March, 2017

By/s/ George O. West 111
GEORGE O. WEST 111

Attorney for Plaintiff
DERRICK POOLE

18
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STAT
GEORGE O. WEST 1II [SBN 7951]
Law Offices of George O. West 111

Electronically Filed
10/21/2017 12:40 PM
Steven D. Grierson

CLERE OF THE COUEEI

Consumer Attorneys Against Auto Fraud

10161 Park Run Drive, Suite 150

Las Vegas, NV 89145
gowesq@cox.net
www.nevadasautofraudattorney.com
www.americasautofraudattorney.com
(702) 664-1168

(702) 664-0459 [fax]

CRAIG B. FRIEDBERG [SBN 4601]
Law Offices of Craff B. Friedberg, Esq.
4760 S. Pecos Road, Suite 103

Las Vegas, NV 89121

(702) 435-7968

Fax: (702) 946-0887

Email: attcbf@cox.net

Website: www.consumerlaw.justia.net

Attorney for Plaintiffs
DERRICK POOLE
DISTRICT COURT
CLARK COUNTY, NEVADA
DERRICK POOLE, ) CASENO: A-16-737120-C
) DEPT: XXVII
)
Plaintiff, ) PLAINTIFF’S SEPARATE STATE-
) MENT OF UNDISPUTED MATERIAL
v ) FACTS IN SUPPORT OF PLAINTIFF'S
) OPPOSITION TO DEFENDANTS’
) MOTION FOR SUMMARY
) JUDGMENT
)
) DATE: November 9, 2017
NEVADA AUTO DEALERSHIP INVEST- )
MENTS LLC a Nevada Limited Liability ) TIME : 9:00 a.m.
Company d/b/a SAHARA CHRYSLER, )
JEEP, DODGE, WELLS FARGO DEALER ) Filed concurrently with :
SERVICES INC., COREPOINTE INSUR- )

ANCE COMPANY, and DOES 1 through 100,
Inclusive,

S

Defendants,

_’vuu

1. Plaintiff's Exhibits in Opposition to
Defendant’s Motion for Summary Judgment]

2. Plaintiff’s Opposition to Defendant’s
Motion for Summary Judgment

3. Plaintiff's Response to Defendant’s Separate
Statement of Undisputed Material Facts]

Case Number: A-16-737120-C
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UNDISPUTED FACT

1. On May 5, 2014, a private third
party by the name of Dale Hinton sold
a used 2013 Dodge Ram 1500
(“vehicle”) to SAHARA bearing VIN
1C6RR6GT8DS558275

2. The person from SAHARA who was
personally engaged with and who and
dealt with Mr. Hinton, and who
purchasing the vehicle from Mr.
Hinton on behalf of SAHARA was
Joshua Grant, and was the one from
SAHARA who personally apprised the
vehicle

3. On May 5, 2014, Mr. Hinton told
Joshua Grant the vehicle had been in a
previous accident also gave an Allstate
Collision Estimate of Record (“ACE”)
to Joshua Grant regarding the vehicle.

4. Joshua Grant
reviewed the ACE.

thoroughly

5. SAHARA admits that the ACE
involves a 2013 Dodge Ram 1500 with
a VIN 1C6RR6GT8DS558275 of
indicates that it was prepared on
March 31, 2014

6. SAHARA admits that the ACE
indicates the wvehicle was in a
collision/accident on March 26, 2014

7. The ACE received by Joshua Grant
broke down what was actually
repaired on the wvehicle and
describes, reflects and itemizes the
nature and extent of the damage to the
vehicle as a result of the previous
collision/accident.

SUPPORTING EVIDENCE

Exhibit 1 to Defendant’s Motion
Jor Summary Judgment, Exhibit 5,
Defs Resp. to RFA # 1; Exhibit 16,
appraisal form.

Exhibit 9; depo. of Grant 77: 11-25, 78:
7-19, 79: 3-9, 80: 17-25, 81: 1-8; 111:
11-16; Exhibit 5, Defs RFA resp. to
Plntf's RFA Req. # 10

Exhibit 9; depo of Grant, 81: 21-25, 82;
1-7, 84: 5-14, 96: 24-25, 97: 1-8.

Exhibit 9: depo of Grant, 98: 13-23, 99:
2-5,

Exhibit 2, ACE, Exhibit 7, Defs Resp. to
Pintf's RFA # 9; Exhibit 21, Plntf's RFAs

Exhibit 2, ACE; Exhibit 7, Def’s Resp. to
Plntf's RFA # 9; Exhibit 21, Plntf's RFAs

Exhibit 9; depo of Grant, 84: 5-14,
Exhibit 2, ACE

! Grant also authenticated the ACE

produced and shown to him at his deposition as
the same ACE he was given on May 5, 2017.
Exhibit g, depo of Grant 98: 2-21
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8. SAHARA admits The ACE reflects
the vehicle sustained $4,088.70 in
property damage to the vehicle as a
result of the previous
collision/accident

9. SAHARA admits the ACE reflects,
among other items, that the vehicle had:
» a replaced right bumper bracket.

+ a repaired left front frame end bracket
» areplaced front bumper.

« a replaced radiator support.

» a replaced left outer and inner tie rod.

+ areplaced aftermarket left stabilizer link

» a repaired front left wheel.

» a repainted left front fender

10. At the time Joshua Grant
purchased the vehicle from Mr. Hinton
on behalf of SAHARA, he was the
Director of SAHARA’s Used Car
Department and held that position at
that point for two and half years.>

11. As SAHARA’s Director of Used Car
Sales Joshua Grant was in charge of

that particular area and aspect of
SAHARA'’s business, as he was the
person who established and
instituted SAHARA’ i 7
practices within SAHARA's used car
department respect to: (1) the decision
to resell a vehicle as a certified pre
owned (“CPO”) to the community, (2)
the processes by which those policies
were carried out, (3) the inspections
that occurred, and (4) the documents
that were generated by as a result of
the CPO process.

2 Joshua Grant was also designated by
SAHARA as their 30(b)(6) representative with
respect to the CPO certification process, sales,
and required disclosures, polices and practices
in a CPO sales etc.. See Ex. 15, notice of 30(b)(6)
depo. for SAHARA

Exhibit 2, ACE; Exhibit 7, Def's Resp.
to Plntf’s RFA # 31; Exhibit 21, Plntf’s
RFAs

Exhibit 2, ACE Exhibit 7, Def's Resp. to
Pintf's RFA # 17, 23-30; Exhibit 21,
Pintf's RFAs

Exhibit 9, depo of Grant, 17: 14-23, 18:
11-14, 66: 2-4

Exhibit 9, depo of Grant, 25: 9-24
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12. As Director of SAHARA’s Used Car
Department, Joshua Grant was
responsible for overseeing all of
SAHARA's used car inventory, used
car purchasing, used car wholesaling,
used car pricing, used car
advertisement and oversaw the used
car mechanical operations.

13. As Director of SAHARA'’s Used Car
Department, Joshua Grant would
coordinate with SAHARA’s service
department with respect to the
inspections undertaken on SAHARA's
used vehicle inventory, including
having a  certified pre-owned
inspection undertaken on the car that
was going to be resold to the
community as a CPO.

14. With respect to Joshua Grant
“coordinating with the service
department” involving CPO vehicles,
he would bring the vehicle to the
service department, give the keys and
coordinate with the clerk in the service
department with respect to the type of
certification needed on the vehicle.

15. The policies and practices relating
to CPO sales that Joshua Grant
established put into place as Director
of SAHARA’s Used Car Department
were never put in writing.

16. Joshua Grant, as the Director of
SAHARA'’s Used Car Department, was
the one from SAHARA who made the
decision to resell the vehicle to the
community as a Dodge CPO vehicle

Exhibit 9, depo of Grant, 20: 8-15

Exhibit 9, depo of Grant, 20: 16-25,
21: 1-10

Exhibit 9, depo of Grant, 21: 1-9

Exhibit 9, depo of Grant, 25: 25, 26: 1-
6

Exhibit g: depo of Grant 77: 11-17,
104: 25, 105: 1-10, 106: 18-23, 111: 1-
16
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17. Prior to becoming the Director of
SAHARA’s Used Car Department,
Joshua Grant was the Director of Used
Car Sales for Avondale Chrysler Jeep
Dodge in Avondale Arizona, selling
used Dodge vehicles to the community
for nine (9) years, from 2004 through
2013.

18. Joshua Grant has been selling
Dodge CPO vehicles to the community
for over eleven (11) years and has been
in the used car and vehicle dealership
industry for 13 years.

19. Joshua Grant has been involved in
the sale of over 15,000 (thousand)
used vehicles to the community.

20. The vast majority of Joshua
Grant’s expertise and experience
revolves around and emphasizes the
sale of used vehicles to the community

21. According to Joshua Grant, based
on his intimate familiarity and
experience in selling used vehicles to
the community, and in his capacity as
the 30(b)(6) representative of
SAHARA involving CPO vehicles,
SAHARA agrees with, follows and
subscribes to the advertising statement
regarding the sale of Dodge CPO
vehicles to the community that “our
CPO vehicle must pass a strident
certification process that
GUARANTEES only the finest
late model vehicles get certified.”

Exhibit 9, depo of Grant, 19: 16-25,
20:1-5

Exhibit 9, depo of Grant, 19: 16-25,
20:1

Exhibit 9, depo of Grant, 33: 17-24,
34:1-2

Exhibit 9, depo of Grant, 34: 8-15

Exhibit 9, depo of Grant, 150: 15-25,
151: 1-8
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22. In his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles in conjunction this
intimate familiarity and experience in
selling used vehicles to the
community, Joshua Grant has
acquired an understanding of what
things are important to used car
buyers when making a decision to buy
a used vehicle, which include
safety, value, mechanical
condition, vehicle condition and

price.

23. Based on Joshua Grant’s
professional experience in selling over
15,000 cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles, a CPO vehicle
projects to the consumer: (1)
value, (2) quality, (3) safety, (4)
competence, (5) assurance, (6) piece
of mind and (7) trust.

24. Based on Joshua Grant’s
professional experience in selling over
15,000 used cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles,: (1) value, (2) quality,
(3) safety, (4) competence, (5)
assurance, (6) piece of mind and (7)
trust are things that SAHARA
wants to_instill and engender
into the mind of a consumer
when purchasing a CPO vehicle.

Exhibit 9, depo of Grant, 34: 16-25,

35:1-8

Exhibit 9, depo of Grant, 50: 5-22

Exhibit 9, depo of Grant, 51: 4-13, 24-

25, 52:1-18
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25 Based on Joshua Grant’s
professional experience in selling over
15,000 used cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles, the things a
consumer within the community
would view and associate with a
Dodge CPO vehicle would be: (1)
value, (2) quality, (3) safety, (4)
competence, (5) assurance, (6) piece
of mind and (7) trust

26. Based on Joshua Grant’s
professional experience in selling over
15,000 used cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles, the buyer within the
community has the expectation
when buying a Dodge CPO vehicle that
it has value, it has quality, it is sqfe,
they have confidence and assurance in
buying it, they have peace of mind, and
they trust the dealership selling it to
them.

27. Based on Joshua Grant’s
professional experience in selling over
15,000 used cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles, one of the reasons
why CPO vehicles to through
vehicle inspections is to ensure
that SAHARA does not sell a

vehicle that might be a safety
hazard to the community.

Exhibit 9, depo of Grant, 50: 23-25,
51:1-12

Exhibit 9, depo of Grant, 52: 19-25,
53:1-6

Exhibit 9, depo of Grant, 49: 7-19
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28, Based on Joshua Grant’s
professional experience with Dodge
CPO vehicles, and in his capacity as
the 30(b)(6) representative of
SAHARA involving CPO vehicles, the

buyer within the community has

a right to expect SAHARA is going
to always be truthful, honest and

accurate with them when it comes to
the sale of a CPO vehicle.

20 Based on Joshua Grant’s
professional experience in selling over
15,000 used cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles, SAHARA has vastly
superior knowledge about the
condition of a CPO vehicle as opposed
to that of the consumer at time of sale.

30. Based on Joshua Grant’s
professional experience in selling over
15,000 used cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles, SAHARA considers it
important for the car buyer to

make an informed choice when
purchase a CPO vehicle.

Exhibit 9, depo of Grant, 61: 7-19

Exhibit 9, depo of Grant, 126: 10-25,
127: 1-12

Exhibit 9, depo of Grant, 130: 6-14
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31. Based on Joshua Grant’s
professional experience in selling over
15,000 used cars within the Dodge
environment, including SAHARA, and
in his capacity as the 30(b)(6)
representative of SAHARA involving
CPO vehicles, to help ensure a buyer
within the community can make an
informed choice and educated
decision, it is important for SAHARA
to be completely truthful, honest and
accurate with the car buyer to make fisll
disclosure to the car buyer who is
thinking of purchasing a CPO vehicle.

32, Based on Joshua Grant’s
professional experience with Dodge CPO
vehicles, and in his capacity as the
30(b)(6) representative of SAHARA
involving CPO vehicles, it is_important
Jor SAHARA to make full
disclosure_to a used car buyer
tnvolving things that might qffect
the vehicle’s value, safety. desire-
bilit ketabilit

33. According to Joshua Grant in his
capacity as the 30(b)(6) representative
of SAHARA involving CPO vehicles, and
his experience in his capacity as Director
of SAHARA'’s Used Car Department, the
reason for SAHARA making full
disclosure to the buyer within the
community about things that might
affect the vehicle’s wvalue, safety,
desirability or marketability is because
SAHARA prefers to be upfront, and
honest as possible, legally,
ethically and morally.

Exhibit 9, depo of Grant, 131: 21-24,
132: 1-6, 133: 1-12.

Exhibit 9, depo of Grant, 65: 5-13,
130: 8-13

Exhibit 9, depo of Grant, 65: 1-20
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34. Noah Grant, was the Finance and
Insurance (“F & I”) manager from
SAHARA’s who was responsible for
preparing the closing documents with
the Plaintiff relating to the vehicle.

35. Noah Grant began working for
SAHARA after it first opened and held
the F & I manager position for two
years.

36. Based on Noah Grant’s vast and
intimate experience in working within
the Dodge dealership industry he has a
good understanding of Dodge products,
including the CPO program.

37. Noah Grant, before coming to
SAHARA, specifically received training
and was in sales meeting involving the
Dodge CPO program.

38. Noah Grant had sold somewhere
between 500 to 1000 Dodge vehicles to
the community before becoming a F & I
manager at SAHARA,

39. Based upon Noah Grant’s intimate
Jamiliarity and experience with
selling Dodge vehicles to the
community, Noah Grant also acquired
an understanding of what expectations
were important to the consumer within
the community when purchasing a used
vehicle.

Exhibit 10, depo of N. Grant, 28: 10-16

Exhibit 10, depo of N. Grant, 13: 8-16

Exhibit 10, depo of N. Grant, 16: 10-22

Exhibit 10, depo of N. Grant, 17: 4-8

Exhibit 10, depo of N. Grant, 20: 19-25,
21: 1-6

Exhibit 10, depo of N. Grant, 21: 7-14
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40. Based upon Noah Grant’s sales
experience in the Dodge environment,
he carried his sales experience with him
into the F&I department with respect to
a consumer’s expectations involving
Dodge CPO vehicles.

41. Based upon Noah Grant’s
experience in selling between 500 to
1000 Dodge vehicles to the community,
the things consumers within the
community would consider important in
purchasing a used vehicle would include
1) safety 2) reliability and 3)
affordability.

42. Based on Noah Grant’s experience
in selling between 500 to 1000 Dodge
vehicles to the community, because it
would be important to disclose to the
consumer a vehicle’s accident history, it
would be equally important to
disclose to the consumer within
the community the nature and
extent of that accident IF the
dealership KNEW of the nature and
extent of the previous accident.

43. Based on Noah Grant’s experience in
selling between 500 to 1000 Dodge
vehicles to the community, and his work
experience at SAHARA, {f SAHARA had
knowledge about the actual nature
and extent of the accident, meaning
they knew what parts were replaced and
repaired, the amount of previous
accident damage, those facts would

be important to disclose to a
consumer who is buying a CPO
Dodge.

Exhibit 10, depo of N. Grant, 19: 16-25,
20: 1-4

Exhibit 10, depo of N. Grant, 21: 15-19

Exhibit 10, depo of N. Grant, 25: 8-18

Exhibit 10, depo of N. Grant, 26: 13-24,
27: 1-5; 31: 20-25, 32: 1-4
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44. Based on Noah Grant’s experience
in selling between 500 to 1000 Dodge
vehicles to the community, and his
work experience at SAHARA, based on
the way he closed deals, if he came into
receipt of information that the CPO
vehicle Mr. Poole was purchasing had
$4,088.70 in damage to it based
upon a previous accident, Noah
Grant would have disclosed this
information to Mr. Poole if he
had knowledge of'it.

45. The reason why Noah Grant
would disclose to the consumer that a
CPO had sustained $4,008.70 in
previous is because such information
might be important for the consumer
to know based on safety concerns
regarding the vehicle.

46. Based on Noah Grant’s experience
in selling between 500 to 1000 Dodge
vehicles to the community, and his
work experience at SAHARA, because
a consumer within the community
might associate a safety issue with a
previous accident, he believes that
the nature and extent of that
accident would also be
important information to
disclose to the buyer before they
purchased the vehicle.

47. Travis Spruell was the sales person
involved in the Plaintiffs CPO vehicle
sale transaction

Exhibit 10, depo of N. Grant, 29: 9-24,
32: 14

Exhibit 10, depo of N. Grant, 29: 9-24,
32:1-9

Exhibit 10, depo of N. Grant, 31: 20-25,
32: 1-4

Exhibit 12, depo of Spruell, 45: 18-25,
19: 1-4, Decl. of PIntf 1.
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48 Travis Spruell has been a vehicle
sales person in the car dealership
industry since the end of 2009,
beginning of 2010

49. Since the beginning of 2010 Travis
Spruell has sold used CPO vehicles at
local Ford, Chevrolet and Chrysler
dealerships (SAHARA).

50. Based on this experience in selling
used vehicles to the community and
talking with such consumers with
respect to what might be important to
them when purchasing a used car, a
vehicle’s safety would be something
a consumer would take into account in
purchasing a used vehicle.

51. Based on Travis Spruell’s
experience in selling CPO vehicles to
the community, because a consumer
might be concerned about a previous
accident history when buying a used
vehicle, it would be important to
always be truthful, honest and
accurate to disclose information
and facts about : 1) safety, 2)
mechanical condition and 3) its value.

12

Exhibit 12, depo of Spruell, 14: 24-25,
15:1-3

Exhibit 12, depo of Spruell, 15: 6-18

Exhibit 12, depo of Spruell 23: 14-25

Exhibit 12, depo of Spruell 26: 20-25,
27:1-2
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52. Based on Travis Spruell’s
experience, in conjunction with what
what SAHARA has trained and taught
him to do, Mr. Spruell believes that
part of being truthful, honest and
accurate with the consumer in giving
full disclosures to them regarding
information that might affect a
vehicle’s 1) safety, 2) mechanical
condition and 3) its value, so that
they can make an informed
decision in purchasing a used vehicle.

53. Travis Spruell believes that it is
important as a vehicle sales person at
SAHARA to always be truthful, honest
and accurate, and it would be equally
important to disclose the nature
and extent of an accident to the
consumer if the dealer had that
information

54. Based on Travis Spruell’s experience
in selling hundreds of certified CPO
vehicles to the community, he believes
as a vehicle sales person, that if he knew
that the accident reflected on a Carfax
actually caused $4,088.70 in damage
to the vehicle, he would have
disclosed this information to Mr.
Poole in the normal course of selling a
CPO vehicle at SAHARA.

55. The reasons Mr. Spruell would have
disclosed the $4,088.70 in damage to
the vehicle to Mr. Poole is because that
would be part of being truthful, honest
and accurate to the consumer within the
community to make full disclosure
before they purchased the vehicle

13

Exhibit 12, depo of Spruell 14: 24-25,
15: 1-3, 28: 7-25, 29: 1-5

Exhibit 12, depo of Spruell, 32: 9-22

Exhibit 12, depo of Spruell, 65: 2-25,
66: 1-10, 70: 21-25, 71: 1-13, 21, 25, 72:
1-25,73:1-4

Exhibit 12, depo of Spruell, 65: 1-25
66: 1-10, 70: 21-25, 71: 1-13
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56. Based on the his experience in
dealing with hundreds of used car sales,
including CPO vehicle and getting to
know the consumer’s expectations, Mr.
Spruell believes it would have been in
important fact for the consumer
within the community who is buying a
CPO vehicle to know that the CPO
vehicle they are about to purchase
sustained $4,088.70 in property
damage before they purchased the
vehicle.

57. Mr. Spruell has no reason to believe
that the ACE was in the used car file
relating to the Plaintiff’s vehicle, but if
the ACE was in the file, Mr.
Spruell would have shown the
ACE to Mr. Poole and had him
sign it.

58. The reason why Mr. Spruell would
have have Mr. Poole sign the ACE was
to ensure that the nature and
extent of the previous accident
was disclosed to him to ensure he
had truthful, honest and accurate
with respect to what he was
buying.

59. While SAHARA informed and
disclosed to the Plaintiff on the date of
purchase (May 26, 2014) that the vehicle
was in a previous accident via a Carfax,
which Plaintiff reviewed and signed,
Plaintiff was never informed in any
manner with respect to any of the
information or the contents of ACE, nor
was he shown the ACE.

Exhibit 12, depo of Spuell, 65: 22-25,
66: 1-10, 71: 21-25, 72: 1-13.

Exhibit 12, depo of Spruell, 68: 11-24,
69:1-2

Exhibit 12, depo of Spruell, 69: 4-10

Exhibit 4; Carfax, Exhibit 6; Defs RFA
resp. to RFA # 36, 37 and 38, Decl. of
Plntf. 1 4.
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60 SAHARA never specifically and/or
explicitly informed or communicated to
the Plaintiff or gave him any
information at time of sale that the
vehicle had :

+ a replaced right bumper bracket.

+ arepaired left front frame end bracket.
+ a replaced front bumper.

» a replaced radiator support.

» areplaced left outer and inner tie rod.
» a replaced aftermarket left stabilizer link

» a repaired front left wheel.

» a repainted left front fender.

61. When the previous accident was
brought to the Plaintiffs attention
during the sales process, Plaintiff
specifically inquired about the
accident and was told by SAHARA’s
sales person, Travis Spruell, that it was
only a “minor” accident, that the vehicle
had been through their 125
comprehensive inspection, and that if
the vehicle was in any significant
accident, they would not be selling the
vehicle to him.

62. SAHARA admits never specifically
and/or  explicitly informed or
communicated to the Plaintiff or gave
him any information that the vehicle
had sustained $4,088.77 in previous
collision damage at time of sale.

15

Exhibit 6; SAHARA’s RFA resp. to Plnt'f
RFA # 36, 37 and 38, Decl. of PInt’'f 1 4

Decl. of Plntfs 1 2

Exhibit 6, SAHARA’s RFA resp. to Plnt’f
RFA # 38, Decl. of PInt’'f 14
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63. SAHARA admits has no document
or record signed by the Plaintiff that
specifically and/or explicitly discloses to
the Plaintiff at time of sale that the
vehicle had :

» a replaced right bumper bracket.

« a repaired left front end bracket.

» a replaced front bumper.

« a replaced radiator support.

+ a replaced left outer and inner tie rod.
» areplaced aftermarket left stabilizer link
» a repaired front left wheel.

« a repainted left front fender.

64. The information contained in the
ACE with respect to the monetary
damage and all the items that were
replaced and/or repaired would have
been important to the Plaintiff in
making his decision purchasing the
vehicle.

65. Had the ACE been disclosed to the
Plaintiff, he not only would not have
purchased the vehicle, but he would not
have purchased any vehicle from
SAHARA.

66. Had the repaired or replaced items
in fact # 63 been disclosed to the
Plaintiff in the CPO inspection report, he
would not have purchased the vehicle
and would not have done any business
with SAHARA.

67. According to Joshua Grant in his
capacity as the 30(b)(6) representative
of SAHARA involving CPO vehicles, a
car buyer within the community has
every right to rely on the contents
and accuracy and truthfulness of a
[CPO] vehicle inspection Ex. 3

3

The report referenced in the testimony is
the CPO check list/inspection report at Exhibit 3
to the Exhibits support Plaintiff's Opposition.

16

Exhibit 6, SAHARA’s RFA resp. to Plnt'f
RFA # 36

Exhibit 2, ACE, Decl. of PInt'f§5 & 6

Exhibit 2, ACE, Decl. of PInt'f 1 5

Exhibit 2, ACE, Decl. of PInt'f J 5

Exhibit 9, depo of Grant, 127: 20- 25,
128: 1; Decl. of Plntf, { 3.
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68. None of the repaired and/or
replaced items on the ACE including the
ones listed in undisputed fact number
63 are listed on SAHARA’s CPO check
list/inspection report, including on the
second page under the heading
“additional information”

69. On May 8, 2014, (only three days
after Joshua Grant entered the
vehicle into SAHARA'’s inventory),
the CPO inspection on the vehicle was
undertaken by SAHARA’s certified and
trained technician and signed the CPO
inspection report.

70. As part of his normal job duties
within his department,, Joshua Grant,
as the Director of SAHARA’s Used Car
Department, was the one who was
responsible for bringing vehicles over to
SAHARA’s service department for its
125 point CPO inspection.

71. The vehicle underwent the Dodge
125 comprehensive CPO inspection on
May 8, 2014 (three days after Joshua
Grant personally received the ACE in his
possession on May 5, 2014)

72. At the time Joshua Grant, as
Director of SAHARA’s Used Car Sales
Department, brought the wvehicle to
SAHARA’s service department to
undergo the CPO inspection, Joshua
Grant knew about the ACE, he knew
the ACE’s contents, and was the person
who took personal possession of it on
May 5, 2015 from Mr. Hinton, (three
days earlier).

17

Exhibit 2, ACE; Exhibit 3,
inspection report

CPO

Exhibit 5, SAHARA’s Resp. to Plntf’s
RFA # 2, # 4,and # 5.

Exhibit 9, depo of Grant, 21: 1-9

Exhibit 5, Def’s resp. to Plntf's RFA Req.
# 4, Exhibit 9; depo of Grant, 84: 5-14,
96: 24-25, 97: 1-8

Exhibit 9; depo of Grant, 84: 5-14, 96:
24-25, 97: 1-8, 98: 13-23, 99: 2-5;
Exhibit 2, ACE; Exhibit 5, Def’s resp. to
Plntf’s RFA Req. #1, # 7 and # 10.
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73. Joshua Grant, as SAHARA's Director
of Used Car Sales, personally made
the decision to resell the vehicle to the
community as a Dodge CPO.

74. Joshua Grant, as Director of
SAHARA’s Used Car Sales Department,
had no policy or practice that if he
personally had actual documentation of
previous repairs undertaken on a vehicle

131 to____ resel
community as a CPQ, that would
import r him &

75. Joshua Grant, in his capacity as
SAHARA's Director of Used Car Sales, if
he had specific, articulable, identifiable
information relating to an body shop
estimate [ACE] that would reflect the
nature and extent of the damage to the

vehicle, LLwaaALQI_s_QInetmng_thaz

Exhibit 9; depo of Grant, 104: 25, 105:
1-10

Exhibit 9, depo of Grant, 91: 10-20

Exhibit 9, depo of Grant, 94: 7-19

Exhibit 9, depo of Grant, 104: 6-11
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77. Joshua Grant, as Director of
SAHARA’s Used Car Department, ran a
Carfax on the vehicle on May 5, 2014

78. As SAHARA'’s Director of Used Car
sales, Joshua Grant had the Carfax in his
possession and it indicated the vehicle
was in an accident.

79. The Carfax matches the vehicle
make, model year and VIN of the
Plaintiffs vehicle as reflected on the
ACE

80. It was NOT custom or practice for
either Joshua Grantor or for SAHARA's
Used Car Department to bring the
Carfax over to the service department to
allow them to look at it before they did
their certified inspection

81. Joshua Grant does not know or
recall if he brought the Carfax
involving the Plaintiffs vehicle to
SAHARA’s service department before
they did their CPO inspection on the
vehicle.

82, If SAHARA had prior knowledge of
certain damage to a vehicle from a body
shop estimate, SAHARA would NOT
l‘ l : ! . ﬁ : * ! !
body shop estimate [ACE] to the

1 PO vehi

Exhibit g, depo of Grant, 99: 2-5, 19-21,
101: 7-23. Exhibit 4, Carfax.

Exhibit 4; Carfax; Exhibit 9, depo of
Grant, 102: 10-17.

Exhibit 4, Carfax; Exhibit 2, ACE

Exhibit 9, depo of Grant, 102:18-23

Exhibit 9, depo of Grant, 102:18-25

Exhibit 9, depo of Grant, 134: 13-22
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83. According to Jeff Grant, with respect
to SAHARA making “full disclosure” to
the about important facts that might
affect a vehicle’s safety or value, if a
vehicle had a little over $ 4,000.00 in
damage, and damage to certain
components, and if Jeff Grant had
actual knowledge of something
involving the nature and extent of
the damage to the vehicle, SAHARA
does NOT think information relating to
the nature and extent of the accident
should be communicated to the
consumer purchasing a CPO vehicle,
even if this information was in the
dealers’ knowledge.

84. If SAHARA had actual knowledge
that certain components on a vehicle
have been damaged, and that vehicle is
going to be sold to the community as a
CPO, and had knowledge of the type of
information reflected on the [ACE],
SAHARA does NOT believe that
kind of information would be
important to the buyer who is
going to by CPO vehicle.

85. Ray Gongora, SAHARA’s certified
CPO technician who undertook the
comprehensive 125 point CPO
inspection on the vehicle considered
the infe " the ACE, L ]

4 “Exhibit 2” referred to in Gongora's

testimony was the ACE attached as Exhibit 2 to
Plaintiff's Exhibits in Opposition to SAHARA's
motion.

Exhibit 9, depo of Grant, 135: 20-25,
136: 1-14

Exhibit 9, depo of Grant, 137: 3-12, 23-
27,139: 17-25, 140: 1-10

Exhibit 11, depo of Gongora, 30: 10-15
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86. Ray Gongora has no recollection
if he received the ACE from anyone at
SAHARA regarding the vehicle. °

87. Joshua Grant, Director of SAHARA’s
Used Car Department, who personally
received the ACE from the previous
owner of the vehicle, has no
recollection of whether he gave the
ACE to Ray Gongora, SAHARA’s CPO
technician.

88. According to Mr. Gongora, some of
the things and components set forth in
ACE are the same as those that would
be covered by the CPO inspection
report.

89. According to Mr. Gongora, had the
received the ACE before he conducted
the CPO inspection on the vehicle, he
would have specifically looked at
the different components that
were listed on the ACE that
overlapped the same components that
are covered in the CPO inspection
report, and believes that would be the
prudent thing to do.

90. Because Joshua Grant, as Director of
SAHARA'’s Used Cart Department, had
actually received and had actual
possession of the ACE on May 35,
2014, whether or not Mr. Grant gave
the ACE to Mr. Gongora, SAHARA
knew or should have known that
the the left front wheel to the
vehicle had been damaged and
repaired as a result of the
previous collision to the vehicle.

5 “Exhibit 2” referred to in Gongora’s

testimony was the ACE attached as Exhibit 2 to
Plaintiff’s Exhibits in Opposition to SAHARA's
motion.

Exhibit 11, depo of Gongora, 31: 5-10

Exhibit 9; depo of Grant 92: 18-25, 93:
1-10

Exhibit 11, depo of Gongora, 30: 4-9

Exhibit 11, depo of Gongora, 31: 11-21

Exhibit 2, ACE at pages 2 & 3 lines
under heading “WHEELS” lines 29-34;
Exhibit 9; depo of Grant, 84: 5-14, 96:
24-25, 97: 1-8; Exhibit 5, Def’s resp. to
Plntf’s RFA Req. # 1, # 7 and # 10.
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91. SAHARA's certified CPO technician
who undertook the CPO inspection on
the vehicle, (Ray Gongora), was
trained to recognize the signs
and/or indications of prior
collision/ accident damage to a
vehicle that was going to be resold to the
community as a CPO vehicle.

92 The ACE clearly indicates the left
front wheel as being “reconditioned”
and that the wheel was sent out to be
“rechromed,” or the front left wheel was
replaced with a “recycled” wheel. The
definition of “RCY” in the ACE
means “used parts.”

03. . Because Joshua Grant, as Director
of SAHARA’s Used Cart Department,
had actually received and had actual
possession of the ACE on May 5,
2014, SAHARA actually knew or should
have known that the left front wheel was
either “reconditioned” (meaning re-
chromed), or it was a recycled
wheel .

94. According to Fiat Chrysler America
(“FCA”) official factory position statement
regarding “reconditioned” wheels -
reconditioned wheels are defined as those

that have been “damaged,” -- meaning
bent, broken cracked or sustained some
other physical damage.

22

Exhibit 5; Def’s resp. to Plnt’s RFA # 20.

Exhibit 2, ACE at pages 2 & 3 lines
under heading “WHEELS” lines 29-34,
Exhibit 7, Def’s Resp. to PIntf’s RFA
# 20.

Exhibit 2, ACE at pages 2 & 3 lines
under heading “WHEELS” lines 29-34,
Exhibit 7, Def’s Resp. to Plntf’s RFA
# 29; Exhibit 9; depo of Grant, 84: 5-
14, 96: 24-25, 97: 1-8;

Exhibit 8, FAC position statement, Decl.
of Avillini 1 14.
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95. The FCA official factory position
statement is clear regarding

“reconditioned” wheels — “reconditioned”
wheel is defined as wheels that have been
“damaged,” -- meaning bent, broken
cracked or sustained some other physical

CAN RESULT IN A

damage,

96. More specifically, FCA official
factory position statement states:
“replating or chrome plated

wheels, or chrome plating of
original equipment is NOT an
acceptable procedure as this may

!I tl l L ] l t'
and affect fatigue. FCA warranty
does not allow refinishing of wheels
under warranty.

97. A photo of the left front chromed
wheel to the vehicle produced and
identified by SAHARA in discovery,
which was part of a group of photos
showing the repairs and damage to the
vehicle as a result of the previous
collision, shows a sizable chip taken
out of the rim of the wheel as a
result of the previous collision.

98. A chip taken out the the edge of the
wheel meets the definition of damage
under the FCA position statement on
“reconditioned” wheels.

23

Exhibit 8, FCA position statement

Exhibit 8, FCA position statement

Exhibit 14, photo of wheel, Decl. of
Avillini 9 16, Exhibit 17, SAHARA's
initial disclosures

Exhibit 8, FCA position statement;
Exhibit 14, photo of left wheel of vehicle

during time vehicle was being repaired,
Decl. of Auvillini 116.

JOINT APPENDIX 1217




O 00 NN N R W e

NN N NN NN NN e e e e o e b et e
00 ~ O U B WN e O O 0 NN R WN e O

99. The FCA position statement
regarding  “reconditioned” = wheels
would have or should have been
known and/or easily accessible to
SAHARA’S given SAHARA is factory
authorized and franchised
Chrysler/Dodge dealer.

100. Given SAHARA’s would have or
should have known of the FCA official
factory position statement regarding
“reconditioned” wheels on Dodge
vehicles, SAHARA also knew or
should have known that the previous
repair to the left front wheel on the
vehicle did not meet factory repair
specifications, and could not have been
properly certified as a CPO vehicle.

101. Whether the left front wheel to the
vehicle was repaired by being
“rechromed” or replaced with a “used”
or “recycled” wheel, as clearly stated in
the ACE, either one would not meet
Chrysler/ Dodge Factory repair
specifications.

102. In addition to the wheel not being
repaired  according to  factory
specifications, there were other repairs
on the vehicle from the previous
collision that were not repaired
according to manufacturer specifications

103. Because the vehicle did not meet
Chrysler/Dodge manufacturer repair
specifications, the vehicle should never
have been certified as a CPO by
SAHARA or resold to the community a
CPO vehicle by SAHARA.

24

Exhibit 8, FAC position statement, Decl.
of Avillini 115

Exhibit 2, ACE, Exhibit 8, FAC position
statement, Decl. of Avillini 115

Exhibit 2, ACE, Exhibit 8, FAC position
statement, Decl. of Avillini 116

Decl. of Avillini 11 19 & 20, Exhibit 22,
Veh. Cond Rpt. of Avillini (w/o exhibits)

Decl. of Avillini 11 14- 20; Exhibit 22,
Veh. Cond Rpt. of Avillini (w/o exhibits)
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104. SAHARA admits it actually
knew about the ACE and had it in
its possession on May 5, 2014 when
SAHARA entered the vehicle in their
inventory, as well as on May 8, 2014
when SAHARA undertook the CPO
inspection on the vehicle and also on
May 25, 2014 when SAHARA resold
the vehicle to the Plaintiff as a CPO
vehicle

105. Because of the nature and extent
of the previous collision/accident
damage, the vehicle sustained
diminished value, causing the Plaintiff's
vehicle at time of sale to worth
substantially less on the day he
purchased it from SAHARA before he
even drove it off the lot.

105A. The photos produced by SAHARA
of the vehicle undergoing repairs and
the damaged and replaced parts in those
photos are entirely consistent with those
reflected on the ACE and identify the
same VIN number of the subject vehicle.

106. As part of the sale transaction
involving the vehicle, SAHARA offered
and Plaintiff accepted SAHARA giving
him $ 4,000.00 for his trade in which
went towards his down payment under
his contract.

107. Plaintiff never would have entered
into the contract for the purchase of the
vehicle had he been fully informed of the
content of the ACE.

108. Plaintiff has paid a current total of
$22,641.94 on the vehicle and has
approximately $16,766.11 left to pay.

25

Exhibit 9; depo of Grant, 84: 5-14, 96:
24-25, 97: 1-8; Exhibit 2, ACE; Exhibit
5, Def’s Resp. to Plntf’'s RFA 1,7, & 10

Decl. of Avillini 11 22 and 31, Exhibit 19,
Diminished Value Report of Avillini

Decl. of Avillini 1 16.

Decl. of Pintf. { 6, Exhibit 18, PIntf’s
Retail Installment Sale Contract.

Decl. of Pintf. { 5

Decl. of PIntf. 7 7
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109. Plaintiff has no expertise with
respect to vehicle, vehicle repair.

Dated this 19t day of October, 2017

Decl. of Plntf. § 2

By /s/ George O. West II1
Law Offices of George O. West III

Consumer Attorneys Against Auto Fraud
Attorney for Plaintiff
DERRICK POOLE

26
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PROOF OF SERVICE
STATE OF NEVADA
COUNTY OF CLARK

On October 20, 2017, I served the forgoing document(s) described as 1) PLAINTIFF’S
SEPARATE STATEMENT OF UNDISPUTED MATERIAL, FACTS IN
OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT on
interested party(ies) in this action by either fax and/or email, or by placing a true and
correct copy and/or original thereof addressed as follows:

JEFF BENDAVID, ESQ

Moran, Brandon, Bendavid, Moran
630 South Fourth Street

Las Vegas, NV 89101
j-bendavid@moranlawfirm.com

)
)
)

NATHAN KANUTE, ESQ
Snell & Wilmer

3883 Howard Hughes Pkwy
Suite 1100

Lass Vegas, NV 89169
nkanute@swlaw.com

[ ] (BY FIRST CLASS MAIL) I am readily familiar with the firm’s practice of
collection and processing correspondence for mailing. Under that practice it would be
deposited with the U.S. Postal service on that same e}y with first class postage thereon
fully prepaid at Las Vegas, NV in the ordinary course of business.

[ 1 (BY PERSONAL SERVICE) I delivered such envelope by hand to the office,
and/or to the attorney listed as the addressee below.

[ 1 (BY FAX SERVICE) Pursuant to consent under NRCP, Rule 5(b), I hereby certify
that service of the aforementioned document(s) via facsimile, pursuant to EDCR Rule
7.26(a), as set forth herein.

[x] (BY EMAIL SERVICE) (Wiznet/email) Pursuant NRCP, Rule 5(b)(2)(D), and
the EDCR on electronic service, I hereby certify that service of the aforementioned
document(s) via email to pursuant to the relevant and pertinent provisions of EDCR and
NRCP, as set forth herein.

Executed on this 20t day of October, 2017

/s/ George O. West IIT
GEORGE O. WEST I1I
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Electronically Filed
11/27/12017 8:10 AM
Steven D. Grierson

CLERz OF THE COUE 5

DISTRICT COURT
CLARK COUNTY, NEVADA

DERRICK POOLE CASE NO.: A-16-737120-C
DEPT NO.: 27

PLAINTIFF(S)
VS.

NEVADA AUTO DEALERSHIP
INVESTMENTS, LLC; WELLS FARGO
DEALER SERVICES, INC.;
COREPOINTE INSURANCE
COMPANY

DEFENDANT(S)

DECISION & ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

These matters having come on for hearing on November 9, 2017; George O. West III, Esq,
and Craig B. Friedberg, Esq. appearing for Plaintiff Derrick Poole (“Poole”); Jeffery Al
Bendavid, Esq. and Stephanie J. Smith, Esq. appearing for Defendants Nevada Auto Dealership|
Investments LLC d/b/a Sahara Chrysler, Jeep, Dodge, and Corepointe Insurance Company
(“Defendant(s)”), and the Court having heard arguments of counsel, and being fully advised in|
the premises, COURT FINDS after review:;

This case arises out of a sale of a Certified Pre-Owned (“CPO™) truck purchased on or abou
May 26, 2014. Defendants Nevada Auto Dealership LLC and Corepointe Insurance Co. filed a
Motion for Summary Judgment on October 2, 2017, and a hearing was held November 9, 2017,
The Court took the matter under advisement and set a Status Check for November 21, 2017 for

the Court to release a written decision.

Case Number: A-16-737120-C
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When Plaintiff purchased his CPO 2013 Dodge Ram from Defendant, Defendant
disclosed that the vehicle was in a prior accident. It is undisputed that Defendant produced a
CarFax vehicle history report that listed the vehicle was in a prior accident, and the sales
representative indicated the same. Plaintiff drove the vehicle for a year, at which point he
discovered the vehicle had frame damage. Plaintiff kept driving the vehicle. Plaintiff now
contends that Defendants’ disclosure of the previous accident at the time of sale was
insufficient because Defendants had an Allstate Collision Estimate of Record (“ACE”) that
stated the nature, extent, and repair cost of the damage from the previous collision.

Defendant moves for summary judgment under NRCP 56. “Summary judgment is
appropriate under NRCP 56 when the pleadings, depositions, answers to interrogatories,
admissions, and affidavits, if any, that are properly before the court demonstrate that no
genuine issue of material fact exists, and the moving party is entitled to judgment as a matter
of law.” Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005).

Plaintiff argues that each of his claims arise from Defendant’s failure to disclose material
facts, namely the nature and extent of the damage from the previous collision. Defendant
contends that the material fact here is that the vehicle was in a prior accident, not the extent of
the damage from that accident.

NRS 598.0923 only requires the disclosure of material facts. Here, the material fact is that
the vehicle was in a prior accident. The duty to disclose under NRS 598.0923 does not extend to
the entire effect of the accident, such as a price breakdown of every part and service provided as
listed in the ACE. It is undisputed that Defendant disclosed the prior accident to Plaintiff. There
is no indication in the record that Plaintiff inquired about the parts and services used to repair the

vehicle as provided in the ACE, and such information was then withheld. Plaintiff relied on the

JOINT APPENDIX 1224




N = - - B = L ¥ T e o S O R

NN NN NN N W —_ = = —_ o e
® N A G AL N~ S Q0 0 Q9 o EO N = B

CPO report, which the undisputed evidence shows would only have notated frame damage if a
repair, if any, was not up to standard.

To the extent Plaintiff argues Defendant made false representations as to the certification of
truck, or that the truck was of a particular quality or standard, this argument is flawed. The
vehicle went through and passed a 125-point Certified Pre-Owned Vehicle Inspection. Given this
certification, Plaintiff cannot argue that Defendant misrepresented that the vehicle was CPO
certified, as it was. The sufficiency of the CPO inspection standards is not at issue for this
argument, but rather the fact that the vehicle was ultimately certified as pre-owned.

Plaintiff conceded at the hearing that if the claim for deceptive trade practices fails, the
remaining claims for equitable relief must also fail. This Court agrees. Defendant disclosed the
material facts about the vehicle, and Plaintiff purchased the vehicle, driving it for at least two
years, Thus, there are no grounds to grant equitable relief for Plaintiff.

THEREFORE, COURT ORDERS for good cause appearing and after review Defendants’
Motion for Summary Judgment is hereby GRANTED. The hearing on Motions in Limine set for
December 21, 2017 at 10:30 a.m. on Motions Calendar and the Jury Trial set to begin January 8,

2018 at 10:00 a.m. are hereby VACATED.

DATED November 22, 2017

Nanu/] / /Wf
NANCY ALLF J i \
DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed I caused the foregoing document
to be electronically served pursuant to EDCR 8.05(a) and 8.05(f) through the Eighth
Judicial District Court's electronic filing system, with the date and time of the electronic
service substituted for the date and place of deposit in the mail to and/or by fax and mail to:

Jeffery Bendavid, Esq.
Stephanie Smith, Esq.
MORAN BRANDON BENDAVID MORAN

George West IlI, Esq.
LAW OFFICES OF GEORGE O. WEST, Il

Craig Friedberg, Esq.
LAW OFFICES OF CRAIG B. FRIEDBERG, ESQ.

U awupd

Karen Lawrence
Judicial Executive Assistant
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Alistate Fire and Casualty Ins. Co.

SOUTHWEST AUTO-LAS VEGAS
222 .Ml Ave
Sufte 511
Tempe, AZ 85281 Gl o1 0U0320887250001
Phone: (80D) 347-4488 Vorkfliz 10! aiferta
Estimate of Record
Viritten By: FRED CUNNINGHAM, /3172014 9:27:34 AH
Adjuster: CYNTHIA TRINIDAD, (702) 837-7123 Business

Ingured: OALE HINTON Policy 8: 0016685347 Caim 9: 060320887250003
Type of Loy Cellisien Data ol Loss: 01/28/2014 12:00 PM Daysto Repate: 7
Pontof Impact: 1) LefR Front Dedurtinle: $09.00
Cwnen Inspection Loentiom Apprelser Infermation: Repalr Faclity:
DALE HINTON UNIVERSAL MOTCRCARS fred.cuningham@alistadz.com UNIVERSAL MOTORCARS
9542 BORGATA BAY EIVD S SSRNGHOUNTAINRD  (702) 6302262 5558 SPRING MCUNTAIN RD
LAS VEGAS, NV §3147-3080 LAS VEGAS, Nv LAS VEGAS, NV
(702) 1329622 Other Repalr Facitty (702} 754-3774 Bustness

INTOR@ADLLOM (702) 754-6774 Business {702) 7546063 Fix

InfoSuniversaiiv.oom
VEHICLE
Year; 2013 Color GRAY [n1: GRAY Ucensa: 1G5 YYA Production Date; 1072012
Make:  DODG Bady Styte: 4D P Stae: Cdemelers 6632
Model:  RAM 15004x2 Englne: 8-5.A.-Fl ViR ICGRREGTBDSSSB27S  Condjon:
GUAD BIG HORN
TRANSMISTION Alr Consitioniny Satelite Ragio RaodiningRounge Sesw
Auonatie Trensmisson Intermittent Wipers SAFETY Retracteble Seats
FOWER Tih Whee Orivers Sida Ny 839 WHEELS
Power Stearing Qvisa Cortrol Pastenger Alr B3g 20° Cz Larger Whanls
Powes Brakey Keyless Batiy Anii-Lock Brakes (4) PAINT
Powee Windows Mgssage Canter 4 Vihea! Olee Brakes Cloar Cont Pairg
Power Locks Steering Wheel Touch Controls Traclien Centrot Metaite Peint
Powar Mirory Navigation System Sabiity Convg! OTHER
Heatod Mirrors RADIO Freat Sice Tmpact Ale Bags Fog Lamps
fower Driver Seat AM Racio Head/Cuttaln Alr Bags Catifernia Emissions
DECaR FM Radio Hands Frea Dovice TRUCK
Cual Mirters Steren Positractien Powee Rege Windaw
Aftenrarket Kim Tint SearchfSeek SEATS Tealler (Tich
ConsoleyStorape D Foye Cloth Seats Trakering Package
COHVENIENCE Auxiiiary Autio Coanacticn Bucket Scats Running Soaris/Side Steps
BN 109109 Pzge
NVAUTGCO00017
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Clatm &; 000320557250001
Workitie ID: afefelfa
Estimate of Record

2013 CODGRAM 1500 4X2 GUAD BIG HORN 4D P 8-5.7L-F1 GRAY

Una Opar Boscripticn Part Numbor Qy En:m teabor Paint
1 8 Al Supplements Requine Price 1 0.00 00 00
Mstate Approval
2 ¢ Supplement Fax#866-487-5751 1 0.00 0.0 0.0
or Emad A2
SUPPS2@ALLSTATE.COM
3 FRONYBUMPER
4 OFs bumper assy 0 0.00 26 05
5§ =» Repl RECOND Bumper crome w/o alr 681608534 3 8500 Ind. 00
suspension
NOTE: SALT LAKE CHROME.AVATL P2R KYLE.500-043-1956
] Add for fog lamps 0 0.00 04 90
? <> Repl  Upper cover prired 819769700 1 169.00 Ing. 16
8 Add tor Gear Coat [} 0.00 [ 1}
9 Regl RT tomp bracket 63196580 i 0.62 tnd, 00
10 Repd RT Bumpar bracke! GB1985510A 1 239.00 Ind, ¢0
b1 Rept  Lawor deflnetar vifpainted 680331350 1 96.20 ncl. 0.0
b ¥ I Ropalr L/F Froma end bracket 1 0.00 10 02
i} Repl LY Upper cover Inner suppont SRTMBLAC } 1038 tnd, 00
4 GRie
L1 RAT  RAJ gritio assy 0 .00 Ind Y]
15 FRORTLAMMS
w Rept LT Hoadlamp nawy wio GEDIG4I0AC ] 190.00 indl, 0n
mui-beam
MOTE: VERIFIED tAMP WITH PART o ON LAMP
L] Hm headiznos 0 0.00 03 a0
19 RADIATORSUPPORT
0 Repl  Radidtor support 63197334 1 57900 35 o
21 FENDER
R Repl LT Fender liner 8811055740 1 7148 0.s ao
bt S Rr LT Fender (SN) 0 0.00 35 26
NOTE: PARTEAL REFINISH T0 KEEP FROM HAVIGR TO SLEND INTQ DOOR
24 Overtap Major Non-Ad), Pane) 0 0.00 00 0.2
5 Add for Clear Caat /] 0.08 o 09
% ¢ Rofn  Pertal ReCnish w} Fus Clesr 0 0.08 <1} *1.2
E Repl Nomopiate "HEMI 5.7 LITER" 68149762 ! 54.50 02 00
& RAI LY Protector 0 000 02 00
3 WHeELs
3 RAI  L¥/Frort RAT whes! 0 000 m 0l 00
A & Subl  Tire Mount and Baiznce 1 15.00 X 00 o0
R ¢ Subl  Whee! seconditivand LF tng 1 300.00 X 0.0 a0
mariam
NOTE: WHEEL REPAIR YHRU SINCITY WHEELS & TIRES 255-8472 - WILL RAVE TQ BE SENT QUT TO BE
3312014 9:27:38 A 109109 [
NVAUTQ000018
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Oim #: £00320837250D01
Vorktiie 10: feledda
Estimata of Recond

2053 DUDG RAM 1500 X2 QUAD BIG HORN 4D B/U 8-5.7L-FT GRAY

RECHRONMED BY SINCITY AFTER WHEEL REPAIR

k- Repl  ROY LT/Fronmt Whasl, atioy 20° SUCSESZINA 1 23000 m .0 00
codes WPK +259%
HOTE; TAXE OFF WHEEL - INS QUALITY..BAK AUTO QT 3 767777..800-213-9540
» 2 Sub  Shipping cost on whed 1 3000 X 0.0 00
35 FRONTSUSPERSION
% - Ropt  AfM LT Stabibzar lik NCP2653022 1 %811 m 03 N 00
¥ 4 Check stabiitzer bar H oLe (1) 00
30 STEERING GEAR & LINKAGE
» Rest LT Outes tie rod GAIBSGA0AA 1 5450 m Ind. M 00
® Repd LTInner e rd £$3165678M0 1 S640 m 13 M 00
41 MISCELLANEGUS OPERAYIDNS
@ o= Repl AfM Cover Cnr 1 5.00 03 o0
Q 2 Sull  2Whee Aignment ] B9 X 00 w
“ Wet Sand & Polsh 1 300 o’ 1]
NOTE: 0.4 15t Prd + 0.3 &8 addy| pais
45 OTHERCHAREES
% o Towing 1 000
SUBTOTALS 2,822.66 194 41
ESTIMATE TOTALS
Categury Basis _Rate Cast$
Pt 241871
£y Labar nets @ $44.00 /ne $53.40
Paint Lnbor aihm @ $ 100 v 16040
Mechanicsl Labor lits @ $85.00 fir 153.00
Palnt Supiplies LRY $31.00 122,10
Miseallanecuys AD4.55
Sublnnd 385256
Sales Tax $254581 @ £1000% 20624
Yot} Cost of Rupairs 4,098.77
Deductls 50600
ww 5080.00
Net Cost of Ropairs 355077
Y3/2014 5:27:34 AN 105109 Pagal

NVAUTQD00019
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Eatimate of Record

Workfde 1D;

Cislm #: 000320887250003

2013 ODG RAM 1500 432 QUAD BIG HORN 4 P/t) B-5,7L-F1 GRAY

el 4 ' Y
SITESSEE U m) 4 [T1.] 554 R ey

AUSTATE SUPPLEMENT REQUEST SHOP FORM
AZSUPPS2@ALLSTATE.COM or FAXj-BﬁHﬂ%S?SI

LTI TENTd bud bunbanh
SUPPLEMENT REQUEST PROCESS INSTRUCTIONS:
PLEASE FILL THIS FORM OUT COMPLETELY AND INCLUDE A WRITTEN SUPPLEMENT WITH ALL INVOICES THAT
HAVE BEEN RECEIVED. YOU WILL BE CONYACTED WITHIN 2448 HOURS.

1QAIM #

2 CUSTOMER:
3 VEHICLE:,
4 SUPPLEMENT AMOUNT: §
5 SHOP NAME:,
6 SHOP ADDRESS:
7 SHOP CITY/21P;
8 SHOP CONTACT: PHONE #:
9 SHOP EMAIL ADDRESS:,
10 VEH AT SHOP AND READY FOR INSPECTIONZ Y _)N ()
11 VEHICLE TORN DOWN? Y (__I N {_ )

REASON FOR SUPFLEMENT;

THIS ESTIMATE IS BASED ON THE USE OF BODY PARTS FOR YOUR MOTOR VEMICLE WHICH WERE NOT
MANUFACTURED FOR OR BY THE QRIGINAL MANUFACTURER OF THE MOTOR VEHICLE. ANY WARRANTIES

PROVIOED FOR THESE BODY PARTS ARE PROVIDED BY THE MANUFACTURER OR DISTRIBUTOR OF THESE PARTS,
NOT BY THE MANUFACTURER OF YOUR MOTOR VEHICLE, PLEASE CONTACT YOUR INSURER TO DETERMINE YOUR

RIGHTS REGARDING THE USE OF SUCH BODY PARTS.

N S: 234 A 109109

Pepe4

NVAUTC000020
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Claim &1 0003201397250001
Workfile 10: afelebOn
Estimate of Record

2013 BOCG RAM 1500 4X2 QUAD B8IG HORN 4D P/ 8-5.1-F1 GRAY

Estimate based on MOTOR CRASH ESTIMATING GUIDE. Unless atherwise noted ali tems are derived from the Guida
DRITMI3, COC Data Date 3/3/2014, and the parts selected are OEM-parts manufactured by the vehicles Original
Equipment Mamdacturer. OEM parts are avaitable ot OE/Vehide deaferships. OPT OEM (Optlonal OEM) or ALT OEM
(mwmuveom)pmsanOadpads&mtmybepmwdedbvorﬂwmmtmmmmmnmeom
vehicle dealerships, OPT QEM or ALT OEM parts may reflect some specific, specizl, or unique pricing or disomunt.
orrommu‘oenmmaylmewmwmmwwomwmhommmm
Asterisk (*) o Boubla Asterisk (**) indicates that the parts and/or lzbor infarmation provided by MOTOR may have
been medified or may have come from an altemate data source. Thda sign (~) tems indicate MOTOR Not-Included
Labor operations, The symbal (<>} indicates the refinish operation WILL NOT be performed as a separate procedure
from the other panais In the estimate, Non-Original Equipment Marufacturer eftermarket parts are described as Nan
OBM or A/M. Used parts are described as LKQ, RCY, or USED. Reconditioned parts are desatbed as Recand.
Recored parts 2re described a5 Recore, NAGS Past Numbers and Benchmark Prices are provided by National Auto
Glass Specificetions. Lalor aperation imes listed on the line with the NAGS information are #OTOR suggested labor
operation imes, NAGS labor operation times are not Induded. Pound sign () ems Indicate manual entries.

Soma 2014 vehides conteln minor chenges from the previous yeer. For those vehides, prior to receiving updated
data from the vehicle manufacturer, lahor and parts data from tha previcus yesr may be tsad, The CCC ONE
estimator has a complete list of appiicabla vehides, Parts numbers and prices should be confirmed with the local
dealership,

The foliowing is a list of additianal abbraviations ar symbois thut may be used to describe wark to be dane or parts to
be repaired or replaced:

SYMBOLS FOLLOWING PART PRICE:
m=MOTOR Mechanicel component, s=MOTOR Structural compenent. T=Miscellaneous Tuxed charge category,
X=Miscellaneous Nen-Taxed charge category.

SYMBOLS FOLLOWING LABOR:
D=Diagnastic labor category, E=Electrical tabor catagory, P=Frame labor category. G=Glass labor category.
M=Mechanical lsbor category. SwStructural fabior category, (numbers) 1 through duUser Defined Labor Categories,

OTHER SYMBOLS AND ABBREVIATIONS:

Adj.mAdjacent, Algn.=Align. AUWUsAluminum, A/M=ARtermarket part, Bind=Blend, 8OR=Boron steel,
CAPA=Certified Automotive Parts Assadtation, D&R=Disconnect and Reconnect, HSS=High Strength Steel.
HYD=Hydroformed Steel. Ind,cIncluded, LKQ=Like Kind and Quality. LTsleRt. MAG=Magnesium, Non-Adf.=Non
Adjacent. NSF=NSF Internations) Certified Part. O/H=Ovarhiaul. Qly=Quantity, Refn=Refinish, Repl=Repiace,
Ral=Remove end Install, RBRwRemove and Reglace. Rpr=Repalr. RT=Right. SAS=Sandwiched Steel
Sect=Section, SublmSublet. UHS=Uitra High Strength Steel. NoNota(s) associated with the estimate lina,

CCC ONE Estimating « A product of CCC Information Servioes Inc.

‘The foliowing is a st of abbreviations that may be used in COC ONE Estimating that are not part of the MOTOR
CRASH ESTIMATING GUIDE;

BAR=Bure2u of Automotive Repalr. EPA=Environmental Protection Agency. NHTSA= National Highway
Transportation and Safety Administration, PDR=Palntiess Dent Repalr, VIN=Vehicle Identification Number,

YDA 109169 Pages

NVAUTO000021
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Claim #: 0320857250003
Workdilg 1D: afefebda
Estimate of Recard

2013 BONOG RAM 1500 4X2 QUAD BIG HORN 4D PR 8-5.7L-F1 GRAY

IMPORTANT INFORMATION ABOUT THE NAMED INSURANCE COMPANY'S CHOICE OF PARTS POLICY.

THIS ESTIMATE MAY LIST PARTS FOR USE IN THE REPAIR OF YOUR VEHICLE THAT ARE MANUFACTURED BY A
COMPANY OTHER THAN THE ORIGINAL MANUFACTURER OF YOUR VEHICLE, THESE PARTS ARE COMMONLY
REFERRED YO AS AFTERMARKET PARTS OR COMPETITIVE PARTS, AND MAY INCLUDE COSMETIC QUTER BODY
CRASH PARTS SUCH AS HOODS, FENDERS, BUMPER COVERS, ETC, THE INSURANCE COMPANY GUARANTEES THE
FIT AND CORROSION RESISTANCE OF ANY AFTERMARKET/COMPETITIVE OUTER BODY CRASH PARTS THAT ARE
LISTED ON THIS ESTIMATE AND ACTUALLY USED IN THE REPAIR OF YOUR VEHICLE FOR AS LONG AS YOU OWN
IV, IF A PROBLEM DEVELOPS WITH THE FIT OR CORROSION RESISTANCE OF THESE PARTS, THEY WILL BE
REPAIRED OR REPLACED AT THE INSURANCE COMPANY'S EXPENSE, THIS GUARANTEE IS LIMITED TO THE REPAIR
OR REPLACEMENT OF THE PART. HOWEVER, IF YOU CHOOSE NOT TO USE ONE OR MORE OF THE
AFTERMARKET/COMPETTTIVE GUTER BODY CRASH PARTS THAT MAY BE LISTED ON THIS ESTIMATE IN THE
REPAIR OF YOUR VEHTCLE, THE INSURANCE COMPANY WILL SPECIFY THE USE OF ORIGINAL EQUIPMENT
MANUFACTURER PARTS, ETTHER NEW OR RECYCLED AT THE INSURANCE COMPANY'S OFTION, AT NO ADDITIONAL
COSY'TO YOU. THE INSURANCE COMPANY DOES NOT SEPARATELY GUARANTEE THE FERFORMANCE OF ORIGINAL
EQUIFMENT MANUFACTURER PARTS, AND MAKES NO REPRESENTATION ABOUT THE AVAILABILITY OF ANY
MANUFACTURER'S GUARANTEE,

3342014 9:27:34 AR 109189 Page

NVAUTO000022
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Caim #; 000320857250001
Werkfile 10: fefebsa

Estimate of Record
2013 BODG RAM 1509 4X2 QUAD B1G HOAN 4D PR 8.5.7L-F GRAY

ALTERNATE PARTS SUPPLIERS
~lits Suppiter _Deseripticn Price
36 NAPA-FOPP SNCPEESIOR $5511
Preston Kesnum AMM LY Stabliizer nk
2399 CIRCLE 75 PARKWAY
ATLARTA GA 30339
(600) $38-8272
WA 92733 A 109109 fagal

NVAUTO000023
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Galm & 0003203725000

Viorxile JO: afafoh9a
Estimato of Record
2013 DODG RAM 1500 4X2 QUAD BIG HORN 40 PAJ 65,7161 GRAY
ALTERNATE PARTS USAGE
Y 213 Calorz GRAY Int: GRAY foerme: 105YVA Production Date: 10y2012
m boes Body Sitas D PN Swte Cdomaten #6532
:  RAM 1500 4x2 Engino; 9-5.1-F iK: 1CSAREGTBDSSSE2 Conditicry
QUAD B1G HORN .
Altesnata Pyt 9 Of Avafiablo Parts £ Of Farts Sclected
Aermaket 15 _-2_
Oplianat QM 1 0
Recsndaned 3 1
. Royced o !
33112014 9:27:34 A 169109 Fages
NVAUYO000024

JOINT APPENDIX 1235



EXHIBIT 7

JOINT APPENDIX 1236



L= - R N - T 0 T e T N S

NN NN NN RN e e e e e e e e e e
0 NN N W B W = O 0N Y B O

DECLARATION OF DERRICK POOLE
STATE OF NEVADA )
) 8S
COUNTY OF CLARK )
I, Derrick Poole, hereby declare :

That I am the Plaintiff in this case and I have personal knowledge of the matters

in this declaration, and if called as a witness I would and could competently testify:

1. That on May 26, 2014 I went to SAHARA Dodge to purchase a vehicle.
When I arrived I was greeted by SAHARA'’ sales person. I believe his name was Travis.
We took a test drive in a used Certified Pre Owned (“CPQO”) 2013 Dodge Ram Big Horn
1500 Quad Cab (“vehicle”). While I had not purchased a CPO vehicle before, I was
generally aware and I believed that they had more value then an vehicle that was not
certified. Travis had also indicated to me that CPO vehicles come with a 125 point safety
inspection by their service department, that it comes with a Dodge warranty, Carfax,
Sirius radio subscription, towing coverage, things that would not come with a non-CPQ
vehicle.

2, While we were taking the test drive Travis was talking more about the
inspection their CPO vehicles go through. Everything seemed fine with the vehicle on
the test drive. I looked like a clean vehicle to me. I have no specialized knowledge
about vehicles or about seeing the signs of previous accident or collision damage.
Travis then mentioned that the vehicle was in a previous “minor” accident. I became a
little concerned about that then inquired about the accident. Travis then reiterated
that it was only a “minor” accident, that the vehicle had passed the 125 point safety

inspection, and that if the vehicle was in a significant accident, they would not be
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selling it to me and that there was nothing to worry about because it was a CPO vehicle.
I was assured by Travis and I took him at his word. I was given assurance by Travis
that the vehicle represented more value and quality than a non-certified CPO vehicle,
and that it was safe because it passed the 125 point safety inspection by their service
department, and I was given piece of mind in purchasing the vehicle.

3. After the test drive, we went back into the show room. We discussed
price, my trade in, payments, those types of things. During the sales process Travis
presented a Carfax to me. I briefly reviewed it, it indicated there was an accident.
Having been told by Travis that the accident was only minor and that that it passed
their safety inspection, I signed the Carfax. It is attached as Exhibit 4. Travis also
presented me with a CPO check list. I reviewed that as well. I did not note anything
out of the ordinary. It appeared to me that the vehicle passed their safety inspection
and it was certified by the dealer. I also signed the CPO check list. It is attached as
Exhibit 3.

4. After my case was filed, my attorney showed me an Allstate Collision
Estimate (“ACE”) that he had obtained from the dealership through the lawsuit. I was
shocked to find this out and was further shocked to find out, based upon review of the
Separate Statement my attorney prepared to oppose SAHARA’s motion, that SAHARA's
Director of Used Car Sales actually knew about and had the ACE in his possession. I
was never told about, shown or given the ACE. I was never told or given any
information contained in the ACE.

5, Based upon my review of the ACE, had I been given the ACE on the date
of sale, I would not have purchased this vehicle. In fact, I would not have not done any
business with Sahara because what is reflected on the ACE was in my mind essentially

the opposite of what I was told about the agcident by Travis. The ACE was something
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that would have been important to me to know about as a buyer of a used vehicle in
making my decision to purchase this vehicle, especially given it was a CPO vehicle.

6. In reviewing the ACE, to me as a layman, I would not have characterized
the previous accident as a “minor” accident in any sense of the word. $4,088.70 in
damage is not “minor” to me and it does not seem minor to me in looking at all the
things that were repaired or replaced on the vehicle. To me, with all the things repaired
or replaced on the vehicle, I would not feel I would be receiving the additional value in
purchasing a CPO, and how would I know everything was fixed properly and that it was
safe? To me, a repaired left front frame end bracket would be a potential safety issue to
me. Even though I don’t have any expertise in vehicles or vehicle repair, as a layman
who is buying a used vehicle, anything involving or referring to repair of anything to do
with the “frame” would be a red flag for me. If I was given the ACE at time of sale, as a
layman purchasing a CPO vehicle, the first thing that would have come to my mind was
how could this car have been certified as a Dodge CPO given the emphasis Travis was
putting on as to how thorough and comprehensive their inspection process was, and
how could it have passed their 125 point inspection? I would not have purchased the
vehicle and would have walked away from the deal had I known about the ACE. A true
and correct copy of my installment contract is attached as Exhibit 20. SAHARA gave me
$ 4,000.00 credit for my trade in towards my down payment on the CPO truck.

7. To date, I have paid $ 22,641.94 in payments on the vehicle. $16,766.11is

remaining on the balance.

iii

JOINT APPENDIX 1239




IN THE SUPREME COURT OF THE STATE OF NEVADA
DERRICK POOLE,

Appell S Court Case No: 74808
ppeliant, HPTEme Lot éIlisleéctroon7if:1al?y Filed

\4 District Court Cas‘éﬁgglbgetzhokg g ?O\%v%] a.m.

A-16-737120-C  Clerk of Supreme Court
NEVADA AUTO DEALERSHIP
INVESTMENTS LLC a Nevada
Limited Liability Company d/b/a
SAHARA CHRYSLER, JEEP,
DODGE, and COREPOINTE
INSURANCE COMPANY,

Respondents,

Appeal from the Eighth Judicial District Court, Clark County.
The Honorable Nancy Alff, District Court Judge

APPELLANT’S APPENDIX VOLUME 5

Law Offices of George O. West III
Consumer Attorneys Against Auto Fraud
George O. West III Esq, State Bar No. 7951
10161 Park Run Drive, Suite 150
Las Vegas, NV 89145
Telephone : (702) 318-6570
Email: gowesq@cox.net

CRAIG B. FRIEDBERG [SBN 4606]
Law Offices of Craig B. Friedberg, Esq.
Craig B. Friedberg, Esq, State Bar. No. 4606
4760 S. Pecos Road, Suite 103
Las Vegas, NV 89121
Telephone: (702) 435-7968
Email: attcbf@cox.net

Attorneys for Appellant Derrick Poole

Docket 74808 Document 2018-23060



Appendix Alphabetical Index

Vol. Date Description Page Numbers

5 12/23/17| Case Appeal Statement 1012-1050

1 5/22/16| Complaint for Damages and Equitable and 001-015
Declaratory Relief and Demand for Jury Trial

4 11/12/17| Decision and Order Granting Defendants” Motion | 845-848
For Summary Judgment

1 8/16/17| Defendants’ Nevada Auto Dealership Investments |034-047
LLC D/B/A Sahara Chrysler Jeep, Dodge and
Corepoint Insurance Co’s Answer to First
Amended Complaint

1 10/2/17| Defendants’ Nevada Auto Dealership Investments |048-225
LLC’s and Corepoint Insurance Company’s Motion
For Summary Judgment

3 11/3/17| Defendants’ Motion to Strike Fugitive Documents | 644-750
Filed by Plaintiff on Order Shortening Time

4 11/3/17| Defendants’ Motion to Strike Declaration of Rocco |751-783
Avellini Attached to Plaintiff’s Opposition on Order
Shortening Time

5 12/19/17| Defendant’s Nevada Auto Dealership Investment | 869-1008
LLC’s Motion for Attorney’s Fees and Costs

6 1/25/18 | Defendant Nevada Auto Dealership Investments 1322-1393
LLC’s Reply in Support of Motion for Attorney’s
Fees and Costs

1 5/15/17 | First Amended Complaint for Damages and 016-033
Equitable and Declaratory Relief and Demand for
Jury Trial

7 3/28/18 | Judgment 1404-1405

4 12/8/17| Motion to Retax and Settle Costs 855-865

5 12/23/17| Notice of Appeal 1009-1011

4 12/1/17| Notice of Entry of Decision and Order Granting 849-854
Defendants’ Motion for Summary Judgment

7 3/28/18 | Notice of Entry of Judgment 1406-1409

6-7 3/20/18 | Notice of Entry of Order (On Defendants’ Motion | 1398-1403
For Attorney’s Fees and Costs and Plaintiff’s
Motion to Retax and Settle Costs

3 10/22/17| Notice of Errata on Plaintiff’s Separate Statement of| 639-643

Undisputed Material Facts in Opposition to
Defendants’ Motion for Summary Judgment




12/9/17

Order Denying Defendant Nevada Auto Dealership
Investments LLC d/b/a Sahara Chrysler Jeep Dodge
Ram’s Motion to Strike Fugitive Documents and
Motion to Strike the Declaration of Rocco Avillini
Attached to Plaintiff’s Opposition to Defendants’
Motion for Summary Judgment

866-868

3/9/18

Order Granting, in Part, Defendants’ Motion for
Fees and Costs and Order Granting, in Part,
Plaintiff’s Motion to Retax Costs

1394-1397

2-3

10/21/17

Plaintiff’s Exhibits in Support of Plaintiff’s
Opposition to Defendants’ Motion for Summary
Judgment

339-638

1-2

10/20/17

Plaintiff’s Opposition to Defendant Sahara Motion
For Summary Judgment

226-303

11/6/17

Plaintiff’s Opposition to Defendants’ Motion to
Strike Fugitive Documents on OST

784-789

11/6/17

Plaintiff’s Opposition to Defendants’ Motion To
Strike Declaration of Rocco Avillini in Support
Of Plaintiff’s Opposition to Defendants’ Motion
For Summary Judgment

790-844

5-6

1/15/18

Plaintiff’s Opposition to Defendants’ Motion for
Attorney’s Fees and Costs

1120-1321

10/20/17

Plaintiff’s Response to Defendants Separate
Statement of Undisputed Material Facts in
Opposition to Defendants’ Motion for Summary
Judgment

304-310

10/21/17

Plaintiff’s Separate Statement of Undisputed
Material Facts in Support of Plaintiff’s Opposition
To Defendants’ Motion for Summary Judgment

311-338

12/28/17

Transcript of Proceedings (Defendants” Motion for
MSJ and Motions to Strike)

1051-1119




Appendix Chronological Index

Vol.

Date

Description

Page Numbers

5/22/16

Complaint for Damages and Equitable and
Declaratory Relief and Demand for Jury Trial

001-015

5/15/17

First Amended Complaint for Damages and
Equitable and Declaratory a Demand for Jury Trial

016-033

8/16/17

Defendant Nevada Auto Dealership Investments
LLC D/B/A Sahara Chrysler Jeep, Dodge and
Corepoint Insurance Co’s Answer to First
Amended Complaint

034-047

10/2/17

Defendants Nevada Auto Dealership Investments
LLC’s and Corepoint Insurance Company’s Motion
For Summary Judgment

048-225

1-2

10/20/17

Plaintiff’s Opposition to Defendant Sahara Motion
For Summary Judgment

226-303

10/20/17

Plaintiff’s Response to Defendants Separate
Statement of Undisputed Material Facts in
Opposition to Defendants’ Motion for Summary
Judgment

304-310

10/21/17

Plaintiff’s Separate Statement of Undisputed
Material Facts in Support of Plaintiff’s Opposition
To Defendants’ Motion for Summary Judgment

311-338

10/21/17

Plaintiff’s Exhibits in Support of Plaintiff’s
Opposition to Defendants’ Motion for Summary
Judgment

339-638

10/22/17

Notice of Errata on Plaintiff’s Separate Statement of
Undisputed Material Facts in Opposition to
Defendants’ Motion for Summary Judgment

639-643

11/3/17

Defendants’ Motion to Strike Fugitive Documents
Filed by Plaintiff on Order Shortening Time

644-750

11/3/17

Defendants’ Motion to Strike Declaration of Rocco
Avellini Attached to Plaintiff’s Opposition on Order
Shortening Time

751-783

11/6/17

Plaintiff’s Opposition to Defendants’ Motion to
Strike Fugitive Documents on OST

784-789

11/6/17

Plaintiff’s Opposition to Defendants’ Motion To
Strike Declaration of Rocco Avillini in Support
Of Plaintiff’s Opposition to Defendants’ Motion
For Summary Judgment

790-844




4 11/12/17| Decision and Order Granting Defendants’ Motion | 845-848
For Summary Judgment

4 12/1/17| Notice of Entry of Decision and Order Granting 849-854
Defendants’ Motion for Summary Judgment

4 12/8/17| Motion to Retax and Settle Costs 855-865

4 12/9/17| Order Denying Defendant Nevada Auto Dealership |866-868
Investments LLC d/b/a Sahara Chrysler Jeep Dodge
Ram’s Motion to Strike Fugitive Documents and
Motion to Strike the Declaration of Rocco Avillini
Attached to Plaintiff’s Opposition to Defendants’
Motion for Summary Judgment

4-5 12/19/17| Defendant Nevada Auto Dealership Investment 869-1008
LLC’s Motion for Attorney’s Fees and Costs

5 12/23/17| Notice of Appeal 1009-1011

5 12/23/17| Case Appeal Statement 1012-1050

5 12/28/17| Transcript of Proceedings (Defendants’ Motion for |1051-1119
MSJ and Motions to Strike)

5-6 1/15/18 | Plaintiff’s Opposition to Defendants’ Motion for 1120-1321
Attorney’s Fees and Costs

6 1/25/18 | Defendant Nevada Auto Dealership Investments 1322-1393
LLC’s Reply in Support of Motion for Attorney’s
Fees and Costs

6 3/9/18 | Order Granting, in Part, Defendants’ Motion for 1394-1397
Fees and Costs and Order Granting, in Part,
Plaintiff’s Motion to Retax Costs

6-7 3/20/18 | Notice of Entry of Order (On Defendants’ Motion | 1398-1403
For Attorney’s Fees and Costs and Plaintiff’s
Motion to Retax and Settle Costs

7 3/28/18 | Judgment 1404-1405

7 3/28/18 | Notice of Entry of Judgment 1406-1409




O 00 J Y s W N =

NN RNNN B R R R B s
G & W N P O W 0 1 6 0 & W N = o

car. He still would've been making payments on that car. So
where is his damages? He had full use of that car, which they
concede he would have to, yes, get full use of it.

So their other counterargument to these damages is
what, Your Honor? Oh, it's diminishment of value. They said
there's no evidence that it was actually priced. That's not
true, Your Honor. The evidence is is that it was —— the
vehicle was sold as a CPO'd preowned vehicle that had a
previous accident on it, and it was priced as such.

In fact, who doesn't have the evidence that it was
actually priced too high? There's none. Here it is. Here's
all the exhibits, all their documents, all their testimony.
Where is -- there's no document they've produced that says, oh,
it was priced at this number, but if they had disclosed the
Allstate report, it would've been priced at this number.
There's absolutely no evidence in this case, in this summary
judgment or these proceedings, in their 90 pages of briefing
and the hundreds of pages of exhibits. There's nothing in
there that says here's what it would'wve been worth had -- had
they disclosed the Allstate report to him, had they -- had that
and that — and that the price that they had it at did not
price in the price of the accident. So there is no evidence.
There is no material fact.

Your Honor, it is 100 percent speculation;

100 percent that they are saying that it was actually priced

JD Reporting, Inc.
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too high. They're just saying it. Why? Because you can say
it. I guess it's a matter of opinion. If you want to come up
there and stand up here and say it's priced too high, say it's
priced too high, but that's what plaintiff agreed to pay.
People purchase cars all the time. We can't go with superior
knowledge every time someone buys a car and says, well, the car
dealer knew. Well, so did he. He knew all of those facts.

I said at the very beginning of my argument, Your
Honor, that these facts will not change is that he went to the
dealership. He hasn't incurred a single dollar of damages. He
won't have any single dollar damages because he can't rescind
the contract. They didn't address Skafeedie in their brief,
and they didn't address Skafeedie in this courtroom because
they can't, because what he's asking for is rescission.

Give him all his money back on his payments even
though he drove the car for three years, put thousands of miles
on it and didn't have a single repair claim. He has no loss of
enjoyment use because he never even had to get a loaner car
because there was nothing wrong with the truck, and there's
still nothing wrong with the truck. So his damages are
literally zero because he made his payments and drove his
truck, and had he not purchased that car because they told him
that, he would've purchased another car and "droven" that one
and paid —— and paid and made payments on it.

Now, the only evidence they can provide is saying

JD Reporting, Inc.
Poole vs NV Auto Dealership / 2017-11-09
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well, the difference between the two cars would've been his
damages. There's no evidence of that. There's no testimony of
that. In fact, Your Honor, it's disingenuocus to come and
testify that he wouldn't have -- he would've been so angry when
he saw the Allstate report in May 2014 when he got back to the
dealership from the test drive that he would've been so angry
that they purchased a vehicle that had a previous accident on
it; that they provide him their Allstate report, that he
would've been so angry you would've never have bought a
dealership -- a car from them.

What he's saying is they should have done more
material disclosure, and had they done the material disclosure
at the time he would've been upset. That doesn't make any
sense. It's an argument —- it's, Your Honor, it's whimsy
speculation. They're doing it. They're making these arguments
for the pure purpose of trying to defeat summary judgment
because they know that there's absolutely no legal duty past
the duty and the actions that have taken place and that it was
not material to disclose a $4,000 damage that occurred on a car
that was fully repaired before he pﬁrchased it, went through a
hundred and twenty-five point inspection, was CPO'd, and he was
provided all the warranties.

And he got the 100 full benefit and bargain of what
he purchased, and if he found a problem with that wheel, he

could have taken it in at any time and had it -- and had it

JD Reporting, Inc.
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replaced under his full warranty that he was provided which was
an additional warranty under that CPO. Your Honor, he is not
damaged. He has no damages. (Unintelligible) an entire trial
his damages would be zero, and damages is an element of the
deceptive trade practice.

Thank you.

THE COURT: Thank you both.

This is the defendant's motion for summary judgment.
I'm going to take it under advisement. It'll be on my chambers
calendar on November 21st. I just need to take another look
at NRS and a couple of the cases.

I thank you all for the briefs and the excellent
arguments today.

MR. BENDAVID: Thank you, Your Honor.

MR. WEST: Thank you, Your Honor. Have a good
weekend.

MR. BENDAVID: Your Honor, I feel like we went past
our 30 to 40 minutes.

THE COURT: You'll know on the —— you'll know on
the —

MR. BENDAVID: I'm sorry.

THE COURT: You'll know on the 21st, and that will
determine whether or not your trial's going on December 8th.

MR. BENDAVID: Great.

MR. WEST: And you'll issue a minute order, Your

JD Reporting, Inc.
Poole vs NV Auto Dealership / 2017-11-09
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Honor?

THE COURT: I will. And I realize that that's a
little bit longer —- it's close to trial —- to have a decision.
I hope that's ——

MR. WEST: Sure.

THE COURT: Given the fact that you've just briefed
this, you should both be able to do an excellent job at trial
if the matter goes to trial.

MR. BENDAVID: Thank you, Your Honor.

MR. WEST: Thank you, Your Honor.

THE COURT: When I say both of you, it's not ignoring
cocounsel.

MR. BENDAVID: Thank you.

(Proceedings concluded 2:44 p.m.)
—-000—
ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/video proceedings in the above-entitled

case.

Tana 2 Williamg

Dana L. Williams
Transcriber
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I

INTRODUCTION
A. FEES UNDER NRS 18.010(2)(b)

Defendants’ motion for fees based on NRS 18.010(2)(b) is a gross overreach. There
is no basis for any fee award pursuant to 18.010(2)(b). As borne out by all the evidence
brought out in opposition to Defendants’ motion for summary judgment (“MSJ”),
Plaintiff’s claims were both legally and factually supportable. Essentially, Defendants’
position is that the Plaintiff's claims were “groundless” because they prevailed on
summary judgment, and that they are entitled to fees as a sanction pursuant to NRS
18.010(2)(b). Def’s Mot. 8:25-27.

Plaintiff is not attempting, via this opposition, to reargue the grant of Defendants’
MSJ, as the time to file a motion for reconsideration or under rules 59(e) or 60 has
expired. Rather, Defendants’ contention that Plaintiff’s claims were frivolous, groundless
and/or had no factual or legal support makes the allegations in the First Amended
Complaint (“FAC”), in conjunction with the myriad of credible evidence presented in
opposition to Defendants’ MSJ, entirely germane and relevant to rebut Defendants’
assertions. Plaintiff disagrees with the Court’s grant of Defendants’ MSJ, and the reasons
for the grant, but the grant of Defendants’ MSJ is not a basis for any fee award under
18.010(2)(b). There is no basis in this record for any findings that the Plaintiffs’ claims
lacked a factual or legal basis or were otherwise groundless simply because Defendants
prevailed on their MSJ.

If this was the standard, then every party who prevailed on summary judgment
would be entitled to fees under 18.010(2)(b). However, the granting of summary judgment
does not equate, in and of itself, to a case being brought or maintained without reasonablel

grounds merely because the Defendant prevails on summary judgment. See Baldonado v.

1
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Wynn Las Vegas, LLC, 124 Nev. 951, 967-68, 194 P.3d 96, 106—-07 (2008) [upholding trial
court’s denial of fees under 18.010(2)(b) holding that reasonably supportable claims, while
not ultimately successful and dismissed on summary judgment, is not a grounds for a
fee award under 18.010(2)(b)]; Rodriguez v. Primadonna Co., LLC, 125 Nev. 578, 588, 216
P.3d 793, 800 (2009) [same]; Kahn v. Morse & Mowbray, 121 Nev. 464, 479-80, 117 P.3d
227, 238 (2005) [same, but reversing court’s grant of fees under 18.010(2)(b) after,
Defendant prevailed on summary judgment]; Bower v. Harrah's Laughlin, Inc., 125 Nev.
479, 493-94, 215 P.3d 709, 726 (2009) [same].

The standard for any award of fees under 18.010(2)(b) is not based upon the
“grant” of a motion for summary judgment, it never has been. Rather, “to support a fee
award under NRS 18.010(2)(b), there must be evidence in the record supporting the
proposition that the complaint was brought or maintained without reasonable
grounds or to harass the other party.” Semenza v. Caughlin Crafted Homes, 111 Nev.
1089, 1095, 901 P.2d 684, 688 (1995) [reversing trial court’s order granting fees under
18.010(2)(b)]. “A claim is groundless if the complaint contains allegations which are not
supported by any credible evidence at trial.” Id.

There are numerous unsupported and/or specious assertions in Defendants’
motion about the purported “baseless” grounds for the action, including the Defendants’
unfounded contention that Plaintiff had no damages,' or that Plaintiff refused to engage
in any meaningful or good faith settlement discussions;? but the evidence brought out in
the opposition, the Court’s order granting Defendants MSJ, and the extensive good faith
settlement negotiations that took place, (confirmed via email), do not bear out

Defendant’s assertions.

Defs Mot. 4:12, 5:21, 7:11, 10:6, 12:23, 13:4, 18:14.
2 Def's Mot. 4:6-7, 6:15-16, 11:12-13, 12:24-25, 213:3-6, 15:19, 18:26-27.
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B. FEES UNDER NRCP 68

The second basis Defendants assert for fees is under Rule 68. First, on balance,
under the factors set forth in Beattie v. Thomas, 99 Nev. 579, 588-89, 668 P.2d 268, 274
(1983), a discretionary fee award is not warranted in this case.® This is because Plaintiff's
claims were made in good faith, and Plaintiff’s rejection of Defendants’ offer of judgment
was not grossly unreasonable or in bad faith; especially given the Plaintiff’s good faith and
extensive engagement with the Defendants involving attempting settlement of this
matter from mid-August 2017 through October 5, 2017. See Exh 1; emails re: settlement
negotiations. Notwithstanding, three out of the four Beatty factors do not militate
towards a discretionary award of fees under Rule 68 in favor of the Defendants.

Most significantly, Defendants cannot meet the fourth Beattie factor of whether
Defendants’ fees are “reasonable and justified.” This is because defense counsel
intentionally did not submit or attach any of their detailed and itemized time sheets to
their motion, and have continued to refuse to produce unredacted time records despite
Plaintiff's requests in writing to do so. As of January 15, 2018, nearly four weeks after
their motion was filed, Defendants have not provided, and refuse to provide Plaintiff, with
any time sheets, redacted or unredacted. See Exhibit 2, emails re: billing records.

Defendants’ deliberate failure and/or refusal to attach any detailed and itemized
time sheets not only precludes them from meeting their burden on their motion under
Rule 54(d), but it also precludes the Court from undertaking its duty to determine the

reasonableness and necessity of the time incurred, which is required under both Beattie,

3 The Beattie factors are: “(1) whether the plaintiffs claim was brought in good faith; (2) whether the

defendants’ offer of judgment was reasonable and in good faith in both its timing and amount; (3) whether
the plaintiffs decision to reject the offer and proceed to trial was grossly unreasonable or in bad faith; and
(4) whether the fees sought by the offeror are reasonable and justified in amount.”Id.

3
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supra, and Brunzell v. Golden Gate Nat. Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969).*
Axiomatically, Defendants’ intentional failure and refusal to submit unredacted itemized
and detailed billing also prevents Plaintiff from having an adequate and fair opportunity
to question the reasonableness and necessity of the time expended under both the Beatty
and Brunzell factors.

The law is crystal clear on this issue. Under Rule 54(d), Beatty, and Brunzell,
supra, the moving party has the burden of showing that their time was reasonable and
necessary. Furthermore, when moving for statutory attorney’s fees, a party is
not entitled to seek fees while at the same time failing and/or refusing to
produce or keep hidden from opposing counsel their detailed and itemized
time billings, or attempt to submit them “in camera,” which is what

Defendants have attempted to do here.’ See Supplemental Declaration of Jeffery

4 The Brunzell factors are: (1) the qualities of the advocate: his ability, his training, education,

experience, professional standing and skill; (2) the character of the work to be done: its difficulty, its
intricacy, its importance, time and skill required, the responsibility imposed and the prominence andi
character of the parties where they affect the importance of the litigation; (3) the work actually
performed by the lawyer: the time and skill, attention given to the work; (4) the result: whether the
attorney was successful and what benefits were derived. Id.

Rule 54(d) entitled “timing and contents of motion” states in pertinent part: the motion must ...
specify the judgment and the statute, rule, or other grounds entitling the movant to the award; state the
amount sought or provide a fair estimate of it; and be supported by counsel's affidavit swearing that the fees
were actually and necessarily incurred and were reasonable, documentation concerning the amount
of fees claimed, and points and authorities addressing appropriate factors to be considered by the court
in deciding the motion. The time for filing the motion may not be extended by the court after it has expired.

5 Plaintiff requested the itemized billings from Defendants’ counsel in writing, which existed as of

December 19, 2015, the date of the filing of the motion, but Defendants’ counsel has refused to produce
them. See Exhibit 2, emails; and GOW decl..

See also Golden Rd. Motor Inn, Inc. v. Islam, 132 Nev. Adv. Op. 49, 376 P.3d 151, 160 (2016)
[holding when a party moves for statutory fees under Rule 68, the opposing party is
entitled, gs a matter of due process, to review all the itemized and detailed billings of the
moving party; and also holding that failing to do so is an abuse of discretion and directing
on remand the production of all itemized billing records by the moving party,
citing, Love v. Love, 114 Nev. 572, 582, 959 P.2d 523, 529 (1998),]; Love v. Love, 114 Nev. 572,
582, 959 P.2d 523, 529 (1998) [holding that the party moving for statutory fees is not allowed to submit
their time billings in camera based on a claim of privilege because it is unfairly prejudicial to the
opposing party because it precludes the opposing party from disputing the amount of fees and their
legitimacy]. 4
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A. Bendavid in support of Defendants’ Motion for Attorneys’ Fees and Costs, filed
December 21, 2017, 17 4-5.

Additionally, counsel for the party claiming statutory fees also has the burden of
proving their time was reasonable and necessary via submitting itemized
time records which must be of sufficient detail to enable the court to fulfill its duty to
determine with a high degree of certainty that such hours were actually and reasonably
expended in the litigation, as to each lawyer, and how those hours were allotted to
specific tasks.

II

DEFENDANTS ARE NOT ENTITLED TO ANY FEES
UNDER 18.010(2 BASED ON GROUNDLESS OR FRIVILOUS
ACTIONS BECAUSE PLAINTIFF’'S CLAIMS HAD BOTH

FACTUAL AND LEGAL SUPPORT

A, PLAINTIFF'S STATUTORY CLAIMS WERE NOT GROUNDLESS OR
FRIVIOLOUS AS THERE WAS A REASONABLE BASIS TO BRING AND
MAINTAIN THE ACTION

Defendants attempt to improperly recast the issue in terms of them prevailing on
their MSJ, which is not the operative inquiry. Defendants contend there was a “lack of
evidence substantiating Plaintiff’s claims” and that Plaintiff “continued in his claims
without reasonable grounds.” However, the issue is not whether the Court saw it the
Plaintiffs way on summary judgment. Rather, in considering “whether the claims
pursued by the losing party against the prevailing party was based upon reasonable

grounds” (Rodriguez v. Primadonna Co., LLC, 125 Nev. 578, 588, 216 P.3d 793, 800-

6 See Case v. Unified Sch. Dist. No. 233, Johnson Cty., Kan., 157 F.3d 1243, 1250 (10th Cir. 1998);

Imwalle v. Reliance Med. Prod., Inc., 515 F.3d 531, 553 (6th Cir. 2008); In re Pierce, 190 F.3d 586, 593
(D.C. Cir. 1999); C Welch v. Metro. Life Ins. Co., 480 F.3d 942, 945 (9th Cir. 2007); Norman v. Hous.
Auth. of City of Montgomery, 836 F.2d 1292, 1303 (11th Cir. 1988); Louisiana Power & Light Co. v.
Kellstrom, 50 F.3d 319, 324 (5th Cir. 1995).
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801 (2009) there must be a showing that the claims were “not supported by any credible
evidence.” Semenza, 111 Nev. At 1095, 901 P.2d at 688. Such an analysis depends upon
the actual circumstances of the case.” Id.

Our civil justice system allows for a defense verdict or the granting of summary
judgment against a Plaintiff. However, if Plaintiff does not ultimately prevail, it does not
ipso facto mean that Plaintiff’s claims were “groundless,” as Defendants contend. As
long as Plaintiff's claims were reasonably supportable, even though ultimately not
successful, there is no basis for an award of any fees under 18.010(2)(b), even if
Plaintiff’s claims were dismissed on summary judgment. Baldonado v. Wynn Las Vegas,
LLC, 124 Nev. 951, 967-68, 194 P.3d 96, 106—07 (2008).

Consequently, the issue is whether Plaintiff’s statutory claims under
41.600(2)(e) were reasonably supportable. And based upon the FAC and the
myriad of credible evidence produced in opposition to Defendants MSJ, they were.
Moreover, nothing in the Court’s Decision and Order Granting Defendants’ Motion for
Summary Judgment (“MSJ order) suggests, even implicitly, that Plaintiff’s claims were
brought or maintained without reasonable grounds or that Plaintiff's claims were not
supported by credible evidence, or that Plaintiff suffered no damage. See MSJ order,
attached hereto as Exhibit 5.7

As set forth in the FAC, attached hereto as Exhibit 3, it was Plaintiff's contention,
pursuant to NRS 598.0923(2), that merely disclosing that the Certified Pre-Owned
(“CPO”) 2013 Dodge Ram Truck at issue (“vehicle”) was in a previous accident was not

sufficient given the nature of a CPO sale, coupled with SAHARA DODGE’s (“SAHARA”)

7 Defendants throughout their brief contend Plaintiff never suffered any damages, but the court never|

made any such finding or ruling, and Plaintiff's separate statement clearly rebuts this contention. SS fact #
105-107.
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actual, particularized and superior knowledge involving the precise nature and extent of
the damage caused to the CPO vehicle by the previous accident. Most significantly,
SAHARA conceded they had vastly superior knowledge of the condition of the
vehicle at the time of sale. See Plaintiff's Separate Statement (“SS”) in Opposition to
Defendants MSJ, attached hereto as Exhibit 4, fact # 29.

Plaintiff also alleged in the FAC, that the information contained within the ACE
would have been material (important) to a reasonable consumer in making a decision of
whether or not to purchase a CPO vehicle, especially given the fact that a Dodge CPO
vehicle, in the mind of the reasonable consumer, is of a superior quality as compared to
a comparable non-CPO vehicle. See also Exhibit 4, SS fact # 23-26.

However, the Court interpreted the statutory duty of disclosure of “material facts”
under NRS 598.0923(2) to“not extend to the entire effect of the accident” to the vehicle,
and that disclosure that the vehicle was in a previous accident was “the” material fact
that SAHARA was required to disclose with respect to the previous accident. Exhibit 5,
MSJ Order 2:20-23. Plaintiff respects, but has a fundamental difference of opinion
with the Court with respect to whether the information Sahara actually had in its
possession regarding the cost, extent and itemization of the repairs made to the vehicle

as a result of the pre-sale collision are "material facts in connection with the sale of

goods” (NRS 598.0923(2)). Likewise, Plaintiff disagrees with the Court’s finding that
SAHARA's characterization of the pre-sale collision as only a “minor” accident and that

if it was in a significant accident we would not be selling the vehicle to you, was not a
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“material” misrepresentation made to Plaintiff to entice him to purchase the vehicle.?
But based on the facts alleged in the FAC, (Exhibit 3), and the corresponding evidentiary
support for those facts set forth in Plaintiff's Separate Statement (Exhibit 4) that was
presented in opposition to Defendant’s MSJ, the grant of Defendants’ MSJ cannot be
equated as Plaintiff’s claims having no reasonable basis in fact or in law.

Finally, it was the Court’s view that because the vehicle underwent a CPO
inspection by SAHARA, and the Plaintiff relied on the CPO inspection report, (of which
it was the Court’s view was only required to notate frame damage), there was no
misrepresentation that the vehicle was a properly CPO certified vehicle. However,
Plaintiff submitted an expert declaration, along with all supporting and foundational
facts and other supporting evidence, that the vehicle should not have been certified as a
Dodge CPO, and should not have passed the Dodge CPO inspection because the vehicle
did not meet factory repair specifications. SS fact # 101-103. There was no lack of any
credible evidence involving this contention either. ’

With respect to Plaintiff’s related equitable claims, all of which were expressly
authorized to be plead under 41.600(3)(b), they were all derivative of a violation
of NRS 41.600(2)(e). NRS 41.600(2)(e) expressly incorporates the Nevada Deceptive

Trade Practices Act (“NDTPA”), of which any violation of the NDTPA is deemed to be

8 While Plaintiff made a specific inquiry about the nature of the accident when being initially informed

that the vehicle was in just a “minor” accident, it was the Court’s view that because the Plaintiff did not
specifically “inquire about the parts and services used to repair as reflected in the ACE,” Plaintiff’s inquiry
about the previous accident was not sufficient to then require SAHARA to disclose the particular information
contained in the ACE. See, Exhibit 5, MSJ Order 2:24-26.

9 This is especially true given the Court specifically ruled that Mr. Avillini’s declaration was properly|
submitted and admissible in denying Defendants’ motion to exclude Mr. Avillini’s declaration. See Order
Denying Defendants’ [ ] Motion to Strike Fugitive Documents and Motion to Strike Declaration of Rocco
Avellini Attached to Plaintiff’s Opposition to Defendants’ Motion for Summary Judgment, filed December 9,
2017, 2:9-13.
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statutory consumer fraud. Consequently, Plaintiff voluntarily conceded at the hearing
that if the Court were to grant summary judgment on Plaintiffs statutory 41.600
consumer fraud/deceptive trade practices claim, then Plaintiff's equitable claims would
also fail. Contrary to Defendants’ contention, Plaintiffs equitable claims were not
groundless as they were expressly authorized to be plead for any violation of the NDTPA,

under 41.600(3)(b).

B. THE FACTUAL LANDSCAPE OF THE CASE AND PLAINTIFF'S
CORRESPONDING STATUTORY CLAIMS

As set forth the FAC at ¥ 31, (Exhibit 3), Plaintiff alleged that SAHARA engaged in
violations of the NDTPA involving the Plaintiff’s financed purchase of a CPO vehicle on
May 26, 2014. Plaintiff alleged the following statutory violations:

A.  Failing to disclose a material fact in connection with the sale of
goods. [NRS 598.0923(2) and NRS 41.600(2)(e)]

B.  Represented that goods for sale are of a particular standard,
quality or grade if he knows or should know that they are of
another standard, quality, grade, style or model. [NRS 598.0915(7)
and NRS 41.600(2)(e)]

C.  Making a false representation as to the source, sponsorship, approval
or certification of goods for sale. [NRS 598.0915(2) and NRS
41.600(e)]

D. Making any other false representations in a transaction. [NRS
598.0915(15) and NRS 41.600(2)(e)]

The factual support for these claims was set forth in the FAC at paragraphs 19, and
21 through 30 which alleged:

19.  More specifically, it is advertised with respect Chrysler/Dodge CPO
vehicles that:

A. When you have a Chrysler Group Certified Pre-Owned vehicle
(“CPOV”) you have far more than just a “used” vehicle. You
have confidence. You have pride. You have a great vehicle
that you can trust. You’'re certified.

9
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B. Every Chrysler, Jeep, Dodge and Ram CPOV can be counted on to go
the distance. Our CPO vehicles must pass a strident certification
process that guarantees only the finest late model vehicles
get certified. Every vehicle that passes is then subjected to a
comprehensive 125-point inspection and a through reconditioning
process using Authentic Mopar Parts.

C. What would you expect to pay to have a qualified technician give this
vehicle such a thorough inspection?

D.  Only the finest late model vehicles we have are going to be
certified to begin with, so the [CPO] vehicles you are
checking out on the lot are the best.

21. On or about May 6, 2014, SAHARA acquired the vehicle from a private
party. That private party informed and specifically told SAHARA’s used car
manager, Joshua Grant, that the vehicle had been in a previous collision in
March of 2014, and also gave Mr. Grant a copy of the body shop repair order
relating to the repairs that were undertaken on the vehicle as a result of the
previous collision. The body shop estimate, which was in Mr. Grant’s
possession, indicated the vehicle had $ 4,088.00 in previous collision
damage, and also disclosed the nature and extent of the previous damage
caused by the accident, based upon the parts and components that were
identified on the repair order and replaced or repaired on the vehicle as a
result of the previous collision.

22, That body shop estimate disclosed the following repairs to the
vehicle, which included, but were not limited to: a replaced front frame end
bracket, a replaced radiator support, front bumper repaired, right inner and
outer tie rods replaced, and the stabilizer link replaced, left front wheel
repaired and left front quarter panel repainted.

23.  After briefly doing an initial visual assessment and inspection on the
vehicle on May 6, 2014, Mr. Grant, at that point, made the initial decision
and undertook the initial steps to resell the vehicle as a CPO certified
vehicle. On or about May 8, 2017, (three days after the car logged into
SAHARA’s inventory and given a stock number), the vehicle was brought
into SAHARA’s service department by Mr. Grant to undergo the
comprehensive CPO inspection process with one of their Chrysler certified
technicians. Mr. Grant did not inform anyone in the service department of
the previous collision the vehicle was in or given the body shop estimate
regarding the vehicle to anyone in the service department.

24. At the time of the technician’s inspection, all of the aforementioned

repairs and replaced parts and components to the vehicle that were present

due to the previous collision the vehicle was involved in, were all present

and abundantly obvious to the trained eye, including SAHARA'’s certified

technician. As part of Chrysler/Dodge’s comprehensive CPO inspection

process, the technician is required to prepare and sign off on the
10
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comprehensive check list, which the technician did.

25.  Notwithstanding, and knowing &f and/or having should have known
of all the aforementioned items being repaired or replaced on the vehicle,
and also having a good idea of the nature and extent of the previous damage
and collision to the vehicle, SAHARA's technician did not note any of these
items were repaired or replaced, either in the specific enumerated items set
forth on the report, or in the area where “additional information” could have
been noted on the report. This, notwithstanding that SAHARA’s mechanic
and SAHARA's used car manager actually knew of the nature and extent of
the previous collision, and also knew the car was going to be resold to the
community as a CPQ vehicle.

26.  During the sales process, the SAHARA'’s salesperson was explaining
the many advantages of buying a CPO vehicle, one of which was the
comprehensive safety inspection the vehicle undergoes. After the deal was
negotiated in the sale’s department, Plaintiff was then brought into the F &

—— I department to sign all the closing dgcuments. One of the documents
Plaintiff was presented with was a Carfax that indicated the vehicle had been
in a previous accident. Plaintiff inquired about the accident and was
concerned about the previous accident the vehicle had been involved in,
which was not previously disclosed to him.

27.  Plaintiff was then told that the vehicle had been through a
comprehensive safety inspection and if the previous accident was serious or
significant, it would not have been certified a CPO. Plaintiff was then
presented and reviewed the CPO inspection report as well that was prepared
by SAHARA's technician. Having been told the car had gone through a
comprehensive inspection, having been assured that the accident
was not significant, and not seeing any indication on the CPO
inspection report of anything being replaced or repaired or
damaged, Plaintiff’s concerns regarding the accident were
resolved and he went forward with the sale.
28.  Plaintiff not being made aware of nature and extent of the previous
collision and repairs to the vehicle, it was in approximately mid-May of
2015, Plaintiff first became aware of the nature and extent of the
undisclosed damage to the vehicle, of which SAHARA had actual knowledge
of prior to the time of sale, and did not disclose to him.

29. This information would have been a material (important)
Jact any reasonable consumer, including the Plaintiff, would
want to know about and would also deem important in making
a decision to purchase a used vehicle, especially with respect to
a CPO vehicle, given the purchase of a CPO vehicle is to take
much of the risk out of purchasing a used vehicle vis-a-vis the
vehicle being in a previous significant collision and/or having
frame and/or unibody damage and excessive body damage. Had Plaintiff
been informed of the nature and extent of the damage to the vehicle which

- m
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was in the actual knowledge of SAHARA, he would not have purchased the
vehicle and would not have entered into the RISC for the vehicle.

LERETRE D (U [) X0 tnem ana ine geqaier na
R d

Keeping in mind the aforementioned factual allegations in the FAC, these facts

1. SAHARA HAD ACTUAL, PARTICULARILZED AND SUPERIOR
KNOWLEDGE OF THE NATURE AND EXTENT OF THE DAMAGE THAT
WAS CAUSED BY THE PREVIOUS COLLISION INVOLVING THE

Three weeks prior to Defendant SAHARA sélli;lg the vehicle to the Plaintiff, on

2
3 30. At all relevant times, SAHARA, as a vehicle dealer within this
community, would know that any reasonable consumer, including the
4 Plaintiff, associates a very negative stigma to vehicles which have been in a
previous collision or collisions, both as to its safety and as to its value. Such
5 a negative stigma is further heightened with respect to a CPO vehicle given
it is the consumer’s expectation when purchasing a Chrysler/Dodge
6 certified vehicle that they are avoiding purchasing a vehicle that has any
such damage. Furthermore, Defendant SAHARA, as a vehicle dealership
7 who sells hundreds of CPO vehicles to the community, is fully aware of this
8- expectation on the part of the consumer when they_choose to decide to
) purchase a Chrysler/Dodge CPO vehicle.” The information known to
9 SAHARA relating to the nature and extent of the previous
damage to the vehicle, in the mind of a reasonable consumer,
10 would relate to the vehicle’s safety and/or dramatically
diminished its value, and would be important in making a
11 determination in whether to purchase the vehicle. Consumers do
12 not seek to purchase vehicles, especially CPO vehicles, with an accident
history, } ident is di : : e deale
13 140
14
15
16
17- C. THE MATERIAL FACTS -AND _CREDIBILE EVIDENCE-THAT WAS - -
PRESENTED IN OPPOSITION TO DEFENDANTS’ MSJ
18
19 L] ] (4 » : 3 3
were all supported by Plaintiff's Separate Statement (“SS”) in Support of Plaintiff’s
20
. Opposition to Defendant’s MSJ, (Exhibit 4), along with all the corresponding admissible
2 evidence, -- most of which was derived through the sworn testimony of
23 | SAHARA’s own employees and 30(b)(6) representative. See Exhibit 4, SS.
24
25
PLAINTIFF’S CPO VEHICLE
26~ R
27 . ) .
May 5, 2014, SAHARA purchased the vehicle from a private third party. SSfact # 1. That
28

12
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1 || third party informed SAHARA’s director of used car sales, (Josh Grant), that the vehicle
2 || had been in a previous accident two months earlier in March of 2014. SS fact # 2-3 The
3| third party also gave Josh Grant an Allstate Collision Estimate (“ACE). SS fact # 3-4.
....... ——— [ ~The-ACE-is-attached-as-Exhibit 6:—The-information contained-in-the-ACE revealed the
5
following about Plaintiff's CPO vehicle, among other information:
6
. . That the CPO vehicle had sustained $4,088.77 in property damage as a
result of the previous collision.
8 . That as a result of the previous collision, the vehicle had the following
components, parts and items replaced or repaired:
9 » a replaced front bumper
10 « a repaired left front frame end bracket
« a repainted left front fender
1 » a replaced right bumper bracket
12 » a replaced radiator support
» a replaced left outer and inner tie rod
13 —-s.arepaired front left wheelzgnd - -~ e o
14 » a replaced aftermarket left stabilizer link '
15 Again, SAHARA conceded that it had vastly superior knowledge about the
16 | condition of a CPO vehicle as opposed to that of the consumer at time of sale. SS fact #
17
29,
18
2. PLAINTIFF PRESENTED CREDIBLE EVIDENCE OF: (1) WHAT IS AN
19 IMPORTANT (MATERIAL) FACT TO THE REASONABLE CONSUMER IN
THE COMMUNITY WHEN BUYING A USED DODGE CPO VEHICLE, (2)
20 WHAT A DODGE CPO VEHICLE PROJECTS AND/OR COMMUNICATES
TO THE CONSUMER AND (3) WHAT IS IMPORTANT TO DISCLOSE TO A
21 CPO CONSUMER
22 S
B ~ | 77 TSAHARA conceded that the things that'are important to a used car buyer when
23
0 making a decision to buy a used vehicle, include: (1) safety, (2) value, (3) mechanical
25
26 10 This is only a partial list. The full list of all items is disclosed and set forth on the Allstate Collision
Estimate of Record (“ACE”) at Exhibit 6.
27
1 This was testified to by SAHARA’s 30(b)(6) representative (Josh Grant) involving Dodge CPO sales
28 || tothe community.

13
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condition, (4) vehicle condition and (5) price. SS fact # 22. SAHARA further conceded
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that itisiny

toa used car buyer
involving things that might affect the vehicle’s (1) value, (2) safety, (3) desirability or (4)
marketability. SS fact # 32.

SAHARA further conceded that the things consumers within the community
associate with a CPO and what a CPO vehicle projects to the consumer are: (1) value, (2)
quality, (3) safety, (4) competence, (5) assurance, (6) piece of mind and (7) trust, and
that these are the very things that SAHARA wants to instill and engender into the

rnmd of a consumer when purchasmg aCPO Vehlcle SS fact # 23-25

A . e i m i -

SAHARA further conceded that the consumer within the communlty has the

expectation when buying a Dodge CPO vehicle that it has: (1) value, (2) it has quality,
(3) it is safe, (4) they have confidence and assurance in buying it, (5) they have peace of
mind, and (6) they trust the dealership selling it to them. SSfact # 26. "

A fact is “material” if it concerns a subject reasonably relevant to the transaction at
issue and if a reasonable person would attach importance to that fact. See Powers v.

United Services Auto. Ass'n, 114 Nev. 690, 962 P.2d 596 (1998) (“Powers I’) and Powers

|—v United Services Ass’n.115 Nev..38, 979.P. 2d4286 (1999) (“Powers II”)._ See also case

citations in fn. 5 to Pntf’s Opp. to Defs’ MSJ set forth below.”

12 All of these material facts were testified to by SAHARA’s 30(b)(6) representative (Josh Grant)

involving Dodge CPO sales to the community.
13 See Totz v. Cont'l Du Page Acura, 236 Ill. App. 3d 891, 899, 602 N.E.2d 1374, 1379 (1992) [holding
in statutory consumer fraud context that dealer’s failure to disclose previously repaired
damage and failure to disclose vehicle was in a previous severe wreck, which the dealer
knew about, was a “material” fact in a used vehicle sale transaction], Brennan v. Kunzle, 154
P.3d 1094, rev’d on other grnds, (Kan. App., 2007) [holding an undisclosed matter is “material,”]
as element of fraud by silence, if it is one to which a reasonable man would attach
importance in determining his choice of action in the transaction in question], Smith v. KNC
Opncal Inc,, 2009 WL 2581866 (Tex. App. Dallas, 2009) [reqaffirming previous Texas Appellate|
opinions holdmg that a “material” fact for purposes of establishing material]

misrepresentation as element of fraud claul'r‘trmeans a reasonable person would attach
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Consequently, in this case, a “material” fact would have been an

“important” fact that a reasonable consumer within the community would

have attached importance to when purchasing a Dodge CPO vehicle, and

would have influenced a CPO buyer’s decision with respect to the purchase

of a Dodge CPO vehicle.

3. PLAINTIFF PRESENTED ® CREDIBLE EVIDENCE THAT THE|
INFORMATION CONTAINED IN THE ACE: (1) WOULD BE IMPORTANT TO
A DODGE CPO PURCHASER, (2) SHOULD HAVE BEEN DISCLOSED TO|
THE PLAINTIFF, AND (3) PLAINTIFF ALSO WOULD HAVE FOUND THIS
INFORMATION IMPORTANT IN MAKING A DECISION NOT TO
PURCHASE THE VEHICLE

importance to and would be induced to act on the information in determining his choice of|
actions in the transaction in question], Weinstat v. Dentsply Intern., Inc., 103 Cal.Rptr.3d 614 (Cal.
App. 2010) [holding the issue of materiality, in a Deceptive Trade Practices cause of action
based on fraudulent or deceptive practices, is whether a reasonable person would attach
importance to the representation or nondisclosure in deciding how to proceed in the
particular transaction], Brown v. Bennett, 136 S.W.3d 552 (Mo. App. W. Dist., 2004) [holding acts
to which a reasonable person might be expected to attach importance in making one's|
choice of action are material, for purposes of g fraud claim]; Inkel v. Pride Chevrolet-Pontiac,
Inc., 945 A.2d 855 (Vi. 2008) [holding under Consumer Fraud Act, the question is what a
reasonable person would regard a fact as important in making a decision to purchase)
Briggs v. American Nat. Property and Cas. Co., 209 P.3d 1181 (Colo.App.,2009) [holding undisclosed
Jacts are “material,” for purposes of a fraudulent concealment, negligent
misrepresentation by omission claim or consumer protection act claim, if the consumer's,
decision might have been different had the truth been disclosed], Carcano v. JBSS, LLC, 684
S.E.2d 41 (N.C. App., 2009). [holding a fact is a “material fact” if had it been known to the party,
would have influenced that party's decision in making the contract at all], Casavant v.
Norwegian Cruise Line, Ltd., 919 N.E.2d 165 (Mass. App.) [(holding that respect to nondisclosure
under deceptive trade practices act determining whether the nondisclosure was a material
Jact depends on whether the plaintiff likely would have acted differently but for the
nondisclosure], Dubey v. Public Storage, Inc., 918 N.E.2d 265 (1. App. 2009) [holding “material”
Jact for purposes of a claim for consumer fraud act and common law fraud is where a buyer
would have acted differently knowing the information, or if it concerned the type off
information upon which a buyer would be expected to rely in making a decision regarding
the purchase of the product], Yazd v. Woodside Homes Corp., 143 P.3d 283 (Utah 2006) [holding to
be “material,” the information with respect to fraudulent concealment action must be
important, which, in twrn, can be gauged by the degree to which the information could be1
expected to influence the judgment of a person buying property or assenting to a particular|
purchase price), Colaizzi v. Beck, 895 A.2d 36 (Pa. Super., 2006) rev’d on other grnds, [holding a
misrepresentation is material, for purposes of establishing common law fraud, if it is of
such character that if it had not been misrepresented, the transaction would not have been
consummated].

15
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It was not unreasonable for Plaintiff to bring and maintain the statutory claims
presented in the FAC where SAHARA'’s own sales and F&I employees, who were directly
involved in the sale of the Plaintiff's CPO vehicle, testified that had they known about the

ACE, they would have considered that information to have been “important” (material) to

a CPO consumer and it should have been disclosed to a potential buyer of a Dodge
CPO vehicle, including the Plaintiff.

Travis Spruell, who was SAHARA's sales person involved in the sale of the vehicle
to the Plaintiff, testified that he had no knowledge about the ACE. However, based upon
his experience in selling hundreds of CPO vehicles to the community, Mr. Spruell
testified:

+ It would be important to disclose the nature and extent of a previous
accident to the consumer, if the dealer had that information. SS fact # 53

—-—

. Had he been aware that there was $4,088 70 in damage to the vehicle caused

by a previous accident, he would have disclosed that information to
Plaintiff. SS fact # 54.

« Itwould have been an important fact for a buyer of a Dodge CPO vehicle
to know that the vehicle had sustained $4,088.70 in damage prior to
purchasing the vehicle. SS fact # 55.

» Had he been aware of the existence of the ACE, Mr. Spruell would have
shown the ACE to the Plaintiff. SS fact # 57.

Noah Grant was SAHARA'’s F&I manager. He was responsible for preparing the
closing documents on the Plaintiff’s vehicle:zHe indicated he had no knowledge of the
ACE; however, based on his experience in selling hundreds of Dodge vehicles to the
community, he testified:

e Because it was important to disclose a vehicle’s accident history, it would

have been egually important to disclose to a consumer the nature
and extent of the previous accident, if the dealership knew of the nature

and extent of the previous accident. SS fact # 42.
16
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* The actual nature and extent of a previous accident, (meaning the dealer knew
what parts were replaced and repair and the amount of the previous accident

damage), would have been important information to disclose to a
buyer of a Dodge CPO vehicle. SSfact # 43 and 46.

« If Mr. Grant had knowledge that the CPO vehicle Mr. Poole was purchasing had
$4,088.70 in damage caused by a previous accident, Mr. Grant would

have disclosed that information to Plaintiff. SSfact # 44.

* The reason why Mr. Grant would disclose to the consumer that a CPO vehicle
had sustained $4,088.70 in previous damage is because such
information might be important for the consumer to know based

on safety concerns regarding the vehicle. SS fact # 45.

Finally, the information reflected on the ACE would have been important to
the Plaintiff in making a decision as to whether he would have purchased the vehicle in
the first place. Had he known this information, he would not have purchased the vehicle
and entered into the contract or even done any business with SAHARA. SSfact # 107 and

Exhibit 7, Decl. of PIntf at § 4-6 that was attached to Plnif’s Opp. to Defs’ MSJ.

4. PLAINTIFF PRESENTED CREDIBLE EVIDENCE THAT SAHARA: (1)
NEVER DISCLOSED ANY OF THE SPECIFIC INFORMATION CONTAINED
IN THE ACE TO THE PLAINTIFF INVOLVING HIS CPO VEHICLE
PURCHASE AND (2) SAHARA AFFIRMATIVELY MISREPRESENTED
THE NATURE AND EXTENT OF THE PREVIOUS ACCIDENT

It was undisputed that SAHARA had actual knowledge of the specific
particularized information involving nature and extent of the damage caused by the
previous accident, and never communicated or disclosed any of the specific contents
of the ACE to the Plaintiff at time of sale. SS fact # 3-5, 59, 60 & 62.

Plaintiff also affirmatively inquired with SAHARA’s sales person, (Travis
Spruell), about the accident after it was initially disclosed to Plaintiff by Mr. Spuell. Mr.
Spruell told Plaintiff that it was just a “minor” accident, that it had gone through the 125
CPO safety inspection, and that if the vehicle had been in significant accident, SAHARA
would not be selling the vehicle to him. S8 fact # 61. This fact was uncontroverted

17
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by SAHARA in either their MSJ or in their reply brief. The information
contained on the ACE did not comport with the description of the collision as represented

by Mr. Spruell to the Plaintiff. Ex. 6, ACE, and Ex. 7, Dec. of Plntf in Opp. to MSJ § 2-6.

5. PLAINTIFF PRESENTED CREDIBLE EVIDENCE THAT THE VEHICLE
SOLD TO THE PLAINTIFF: (1) DID NOT MEET CPO STANDARDS, (2) DID
NOT MEET CHRSYSLER MANUFACTURING REPAIR SPECIFICATIONS,
(3) SHOULD NOT HAVE BEEN SOLD AS A DODGE CPO VEHICLE AND (4)
PLAINTIFF SUSTAINED DAMAGES

Plaintiff presented the declaration of Mr. Avillini, Plaintiffs auto expert in
oﬁposition to Defendants’ MSJ. His opinion; were ruled admissible by the Court. Mr.
Avillini opined that the vehicle did not meet CPO standards and SAHARA should not
have held out or sold the vehicle as a Dodge CPO. SS fact # 101-103. Furthermore,
because of the nature and extent of the damage caused by the previous collision, as
reflected on the ACE, the vehicle had sustained significant diminished value. SS fact #
105. Plaintiff would not have entered into the contract for the sale of the vehicle giving
SAHARA $4,000.00 down in trade, and would not have purchased a vehicle that was
intrinsically worth several thousand dollars less because of the nature and extent of the
previous accident that was never disclosed to ':he Plaintiff. SS fact # 106-107, and Exhibit
7, Decl. of Plntf at ¥ 2-6 that was attached to Plntf’s Opp. to Defs’ MSJ. Had Plaintiff been
given the ACE, he never would have purchased the vehicle. SS fact # 106-107, and Exhibit
7, Decl. of Plntf at § 2-6 that was attached to Pintfs Opp. to Defs’ MSJ.

III

ON BALANCE THE BEATTIE FACTORS DO NOT MILITATE
IN FAVOR OF DEFENDANTS FOR PURPOSES OF A
DISCRETIONARY AWARD OF ATTORNEYS FEES UNDER RULE 68
As a threshold matter, while Rule 68 is designed to encourage settlement, it should

not be used as a mechanism to unfairly force plaintiffs to forego legitimate claims. Beattie,

supra. Furthermore no one factor under Beattie is outcome determinative, and each
18
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factor should be given appropriate consideration. Yamaha Motor Co., U.S.A. v.

Arnoult, 114 Nev. 233, 252 n. 16, 955 P.2d 661, 673 n. 16 (1998).
A. WHETHER PLAINTIFF'S CLAIMS WERE BROUGHT IN GOOD FAITH

As set forth in section II , supra, given the claims and allegations plead in the FAC,
all of which have ample and credible evid;ntiary support, as demonstrated by the
evidence presented in Opposition to Defendant’s MSJ, Plaintiff’s claims were brought in
good faith. Defendants’ assertions that Plaintiffs claims lacked evidence, were

unsubstantiated or were otherwise unsupported are not borne out by the record.

B. WHETHER DEFENDANTS’ OFFER OF JUDGMENT WAS REASONABLE AND IN
GOOD FAITH BOTH IN ITS TIMING AND AMOUNT

Given the extensive settlement negotiations that both parties engaged in from
August 17, 2017 all the way through October 5, 2017, the relative amounts of the party’s
multiple offers and counter-offers that were exchanged during that time, (see Exhibit 1;
emails), there is no real credible dispute that Defendants’ lump sum offer of $ 45,000.00,
inclusive of all damages, attorney’s fees and costs was not reasonable and in good faith.
However, it is these same facts regarding settlement that militate against a finding that

the third Beattie factor favors Defendants.

C. WHETHER PLAINTIFF’S DECISION TO REJECT THE OFFER WAS
GROSSLY UNREASONABLE OR IN BAD FAITH

As Defendants point out in their motion, a court may consider offers of settlement
in determining whether discretionary fees should be awarded under the statute. Parodi
v. Budetti, 115 Nev. 236, 242, 984 P.2d 172, 176 (1999). Defendants portray Plaintiff as
recalcitrant and entirely unwilling to engage in good faith settlement negotiations. This
is simply not true and is not born out by the emails between counsel involving extensive
settlement negotiations. Exhibit 1; settlement emails. Contrary to Defendants’ assertions,

settlement negotiations were not a “one way” street, as both parties were extensively

19
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involved and pursuing settlement negotiations in this case between August 17, 2017 all
the way through October 5, 2017. See Exhibit1 and GOW Decl. at ¥ 2.

Plaintiff did not ignore settlement, but the emails at Exhibit 1 demonstrate the
Plaintiff openly pursued settlement possibilities with the Defendants. The further show
that Plaintiff’'s counsel was continually communicating and following up with Defendants’
counsel, and the parties exchanged multiple offers and counter-offers and had numerous
conversations, both telephonically and in person, involving those offers and counter-
offers. See Exhibit 1, 001-021 and GOW Decl. ] 2.

However, because this was a statutory consumer fraud claim brought under NRS
41.600, attorney’s fees must be a topic of discuSsion as 41.600(3)(c) has a mandatory one-
way attorney’s fee shifting provision to a prevailing 41.600 claimant. Consequently, the
topic of payment of reasonable attorney’s fees and costs under a 41.600 consumer fraud
claim is entirely proper and germane with respect to any settlement discussions and/or
offers, and Plaintiff's and Defendant’s counsel had many settlement discussions about
this issue. See Decl. of GOW.

As set forth in more detail below and as confirmed by the settlement emails at
Exhibit 1, after Defendants first offer was made in September 5, 2017, no allocation for
any fees and costs, after consultation with the 'c':lient, it was rejected. Later that same day,
Plaintiff made his first counter-offer. This counter-offer required SAHARA to pay off the
balance on the Plaintiff’s vehicle in the amount of $13,700.00, and Plaintiff would retain
the vehicle and absorb the diminished value loss. Plaintiff has already paid over
$22,000.00 under the contract towards a vehicle that was worth several thousand less at
time of sale because of the nature and extent of the previous collision. Plaintiff’s offer also
required SAHARA to pay reasonable fees and costs. At that time attorney’s fees were a

total of $37,226.00, and costs were $5,330.00, which were incurred over the course of
20"
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16 _months of litigation. See Exhibit 1; 012. Plaintiff’'s counter-offer totaled

$56.296.00, which included all damages, fees and costs. Defendants offer of
judgment was in the amount of $45,000.00, which was also inclusive of all damages,
fees and costs.

By no stretch was Plaintiff or his counsel ever “in the stratosphere”
on settlement, or otherwise unrealistic, and was at all times negotiating
good faith with respect to settlement'in this case. See settlement emails at
Exhibit 1.

Notwithstanding, Defendants contend that this case was attorney fee driven. It
was not -- either with respect to Plaintiff including attorney’s fees and costs in any
demand, (given this was a mandatory statutory fee shifting case under 41.600), or with
respect to their amount. Consequently, a short discussion about the reasons behind
statutory attorney fee shifting under 41.600 would be germane at this point.

Under the American Rule, unless there is a rule, statute or contract, each side is to
bare their own attorney’s fees and costs. See §mith v Crown Fin. Servs. 111 Nev. 277, 281,
890 P. 2d 769 (1995). However, mandatory statutory fee shifting provisions, such as those
found in Nevada’s Consumer Fraud Statute, (NRS 41.600(3)(c)), are an exception to the
American rule. Statutory fee shifting enables the consumer to venture out into the same
legal market place as a financially superior Defendant, and retain an attorney of equal
caliber and/or competency to take on consumer fraud cases of this type. The Legislative
and public policy objectives behind consumer protection fee shifting statutes are clear, to
discourage or otherwise eradicate certain conduct which the Legislature has found to be
deleterious to both the consumer and business marketplace, and to enforce important

statutory rights.

21

JOINT APPENDIX 1143




OO0 N YN U B WN e

N N N NN NN NN e e e et et et s ek e
W 3 O L B W N e OO0 NN Y R WN e O

This private enforcement mechanism, effectuated through statutory fee shifting,
not only significantly aids and complements public agencies that have very limited
resources in which to enforce the NDTPA, but more importantly, the Legislature made the
decision to privately enforce the provisions of the NDTPA via NRS 41.600(2)(e), so as|
to enable and ensure robust enforcement of its provisions relating to deceptive trade
practices involved in the retail sales of goods to the community. However, what should
not be lost on the Court is that, next to their home, the second most expensive and
important purchase the overwhelming majority of consumers will make in their lifetime is
with respect to their car, and most of these purchases are financed, which was the
situation in the instant case.

The legislative and public policy objectives behind fee shifting statutes are clear.
They are promulgated to ensure access to justice via the Courts by enabling persons
(consumers) of limited means to retain the se;ﬁces of a competent attorney via statutory
fee shifting, not only to vindicate the rights of the individual consumer, but to discourage
or otherwise eradicate certain conduct which the Legislature has found to be deleterious
to both the consumer and business marketplace. Indeed, a claim for consumer
fraud/deceptive trade practices is a pure creature of statute wherein statutory fee
shifting is an integral part of any claim or settlement made pursuant to 41.600.

On August 17, 2017, the parties agreed to a mutual stand down of noticed
depositions in order to explore settlement possibilities, which included Plaintiff possibly
financing the purchase of a new vehicle from 'SAHARA Plaintiff also agreed to hold off
on filing his motions to compel/ See Exhibit 1: 0o1.

On September 5, 2017, after the mutual stand down, Defendants’ first offer only
encompassed a trade-in of Plaintiff’s vehicle in exchange for a new comparable vehicle

which gave the Plaintiffa $21,000.00 positive equity position in the new vehicle, but there
22
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was no allocation or payment of any fees or costs under NRS 41.600(3)(c).
Consequently, this offer was rejected. See Exhibit 1; 011-012.

Later that same day, on September 5, 2017, Plaintiff made the counter offer set
forth supra, -- $13,700.00 for payoff on the vehicle, $37,226.00 in fees and $5,330.00 in
costs. See Exhibit 1; o12.

Because Defendants did not accept Plaintiff’'s counter offer, both Defendant and
Plaintiff went forward with their respective depositions, and Plaintiff prepared and filed
his motions to compel, which Plaintiff prevailed on."* Plaintiff also opposed SAHARA’s
motion for protective order on proper and timely noticed depositions of SAHARA’s
employees. Based on Plaintiff prevailing on his motion to compel supplemental RFA
responses, Plaintiff took those depositions off calendar. See Exhibit 8; DCRR. However,
fees and costs on both sides increased and did not remain static, which is the inherent
nature of litigation as well as under statutory fee shifting, but the parties were still
engaged in settlement negotiations. See Exhibit 1, emails, 012-021; GOW Decl. **

On September 25, 2017, Plaintiff submitted the following offer to settle:
SAHARA pays the lender the balance owed on the vehicle in the amount of $17,345.74
and Plaintiff keeps the vehicle (again absorbing the diminished value to the vehicle);
reimburse Plaintiff for attorneys’ fees incurrgd in the amount of $60,840.00 and costs
incurred in the amount of $9,086.70. The total demand to settle the case was

$87,272.00. Exhibit 1, 015-016.

14

s See Exhibit 8, DCRR.

Throughout September 2017 the additional time incurred, included, but was not limited to
Defendant taking the deposition of Plaintiff’s expert for almost seven (7) hours, in addition to two and half
hours of deposition preparation time with his expert. Plaintiff took the depositions of two of SAHARA’s
employees and had to prepare to take those depositions. Plaintiff also had to prepare his Motion to Compel
responses to RFAs and interrogatories and prepare and appear at the hearing, which he held off on as part
of the August 2017 stand down, in addition to preparing his Opposition to SAHARA’s Motion for Protective|
Order. -
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On September 30, 2017, SAHARA counter-offered with $7,000.00 to the
Plaintiff and $20,000.00 for fees and costs for a total offer of 27,000.00. Exhibit 1, 017.

On October 2, 2017, Plaintiff rejected SAHARA’s counter, and made the
following offer. Pay Plaintiff $14,500, and Plaintiff keeps the vehicle. Reimburse Plaintiff
for attorneys’ fees incurred in the amount of $55,000.00 and $9,086.70 in costs, for a
total demand of $78,586.00. Exhibit 1, 018;

On October 5, 2017, Defendants couPtered with $9,000.00 to the Plaintiff and
$ 25,000.00 in fees and costs for a total offer of $34,000.00. Exhibit 1, 019.

Later that same day, Plaintiff rejected Defendants’ counter and stood on his
previous counter-offer of October 2, 2017. Exhibit 1; 019. Soon after on that same day,
October 5, 2017), Defendants propounded their lump sum offer of judgment for
$45,000.00. It was communicated to and discussed with the Plaintiff and was allowed

expired by operation of law.

D. WHETHER THE FEES SOUGHT BY THE OFFEROR ARE REASONABLE
AND JUSTIFIED IN AMOUNT !¢

Defendants have not met their burdefi on this factor and Plaintiff is unable to
adequately address this factor because Defendants have refused to provide any of their
attorneys’ time sheets to Plaintiff to review. Defendants are not allowed to move
Jor fees and refuse to produce to opposing counsel their detailed billing
statements. See Golden Road, Love and Rule 54(d), supra.

Defendants’ counsel was very clear in his affidavit attached to Defendants’ motion
for fees. Detailed and itemized billing statements existed when they filed their motion
on December 19, 2017, and he personally reviewed all of them, but they were

intentionally not attached. This was not an oversight or a mistake. This was made

16 This is also an express factor under Bruzell ig zvhich Defendants also have the burden.
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clear via a supplemental declaration from opposing counsel, filed on December 20, 2017,
indicating that they would bring their itemized billing with them to the hearing, and
give an unredacted copy to the Court, and a redacted copy to Plaintiff’s counsel.

All Defendants’ counsel did was state “total” hours without disclosing what exactly
was done, when it was done, how much time each task took, what attorney was
responsible for those tasks etc. Plaintiff's counsel requested in writing those billings to
be produced in unredacted format, and Defendants refused this request. See Exhibit 2,
emails. Defendants refusal to produce billing records is highly prejudicial to the Plaintiff,
and Plaintiff’s counsel has not had any opportunity to review those statements to
question their “reasonableness and necessity” under both Beattie and Brunzell.

Consequently, the Court should either deny Defendants’ motion for attorney’s
motion in its entirety, which it has the discretion to do, or continue the motion to give
Plaintiff's counsel ample time to review and qllestion those billings vis-a-vis any fees that
were incurred after Defendants’ Rule 68 offer of judgment. However the Court has ample
information and evidence at this point in time to rule that Defendants are not entitled to
any fee award based upon NRS 18.001(2)(b).

v
CONCLUSION

Based on the aforementioned, Defendants are not entitled to any fee award under
NRS 18.010(2)(b). Nor are fees warranted under Rule 68, either because they are
unwarranted under the Beattie factors, and/orbecause they have refused to submit their
detailed billings when they were required to do in compliance with Nevada law in order

to meet their burden.
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Dated this 23 day of December, 2018

By /s/ George O. West IIT
GEORGE O. WEST III

Law Offices of George O. West III

Consumer Attorneys Against Auto Fraud

26,

Attorney for Plaintiff
DERRICK POOLE

CRAIG B. FRIEDBERG

Law Offices of Craig B. Friedberg, Esq.
Attorney for Plaintiff
DERRICK POOLE
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DECLARATION OF GEORGE O. WEST 111

STATE OF NEVADA )
COUNTY OF CLARK g ®

I, George O. West II1, hereby declare :

That I am the attorney for the Plaintiff in this case, and I am admitted to practice
law in all of the courts of the State of Nevada, and I have personal knowledge of the
matters in this declaration, and if called as a witness I would and could competently
testify:

1. That all of the exhibits referenced and identified in this opposition
attached hereto are what they are purported to be.

2, In addition to the written settlement communications and negotiations
reflected in the settlement emails at Exhibit 1, I had at least nine (9) conversations
regarding settlement with Mr. Bendavid between August 2017 and October 2017. Four
to five were over the phone and at least four (4) were in person, that occurred prior to
the taking the depositions of Plaintiffs expert and SAHARA’s employees at Mr.
Bendavid’s office, (all on different days), and two (2) outside of the court room, one of
which Mr. Friedberg was also present. When we first began negotiations in mid-August,
Mr. Bendavid inquired about what my fees and costs were. I indicated fees are just a
little over $37,000.00 and that costs were a little over $5,000.00. The assertion that
Plaintiff's counsel ignored settlement and did not engage in any good faith settlement
discussions is simply not true and the emails at exhibit 1 contradict this contention.

I certify that the aforementioned is true and correct under penalty of perjury
under the laws of the state of Nevada.

Executed this 15t day of January, 2018.

/s/ George O. West ITI
George O. West 111
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From: Jeffery Bendavid < id@moranlawfirm.com>
Subject: RE: Our conversation today

Date: August 17, 2017 at 10:30:55 PM PDT

To: George West lll <gowesg@cox.net>

Cc: Craig Friedberg <attcbf@cox.net>

Thanks George. Yes this summarizes what we discussed and we agree to extend the dates to

September 15, We will continue the expert depo for Wednesday of next week and continue
with our settlement discussions. Talk to you soon.

Jeff Bendavid

From: George West lll [mallto:gowesq@®cox.net]

Sent: Thursday, August 17, 2017 8:15 PM

To: Jeffery Bendavid <).Bendavid@moranlawfirm.com>
Cc: Craig Friedberg <attchf@®cox.net>

Subject: Our conversation today
Jeff,

This email will confirm our tel con today. [ indicated [ would inquire with my client with
the possibility of purchasing a new dodge Ram from your client. If he is amenable to this,
then the numbers have to be right. The outstanding balance is about 17k. Obviously we
both agreed that has to be paid off by your client as part of any potential new purchase.
You argued you client is entitled to depreciation for “reasonable use,” I disagreed for the
reasons stated. I will inquire with him about this possibility and if he is interested, then
we can start discussing potential numbers on the vehicle which would. The truck has a
little under 24k on it. That being said, there is still the issue of fees and costs, which as I
said is the 800 pound guerrilla in the room and always is, but it may be moot if my client is
not interested in purchasing a new truck from your client because of trust issues. In
exchange, we agreed to a temporary stand down on both sides. You would take my
expert’s depo off which is set for next Wednesday and I would take the depos of the
employees I have noticed on the 29th and the 30th off as well. We agreed to mutually
extend the discovery cut off through September 15th and we also agreed to waive time o
renotice the depos we have taken off and agree to renotice those on mutually agreeable
dates. Iagreed to hold off on my motions to compel through next Wednesday. Please
confirm via email forthwith your agreement with this email on the discovery cut

SETTLEMENT EMAILS 001
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extension and renoticing and taking of these depositions as I want to ensure we both are
on the same page as we are both taking our respectively noticed depos off based upon
our agreement.

George O. West 111, Esq

Consumer Attorneys Against Auto Fraud
10161 Park Run Drive

Suite 150

Las Vegas, NV 89145

(702) 664-1168

(702) 664-0459 [fax]

Member of NACA, the National Association of
Consumer Advocates, www.naca.net.

wm&lm_vams_asz_andmgm_ey..mm

WWW.] nixlemon

Dth_ﬁL_Q_laﬂaﬂQﬂJ_Q)me
www.arizonaslemonlawattorney.com

Admitted to Nevada, Arizona and California*
* Inactive in California
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Subject:Poole
Date:Sun, 20 Aug 2017 20:05:36 -0700
From:George West <gowesq@cox.net>
To:Jeff Bendavid

<j.bendavid@moranlawfirm.com>
CC:Craig Friedberg <attchf@cox.net>

Jeff I talked with my client today he is not opposed "in principle" to
the idea of possibly settling in exchange for a new vehicle.. However
we need to talk about numbers will get back to you on that. The new
truck would a 2017 ram 1500. Also the issue of attorneys fees as well
I'll get back to you on that by Thursday as well. I'm in Phoenix
through late Tuesday and buried on Wednesday when I get back.
Preliminarily I will tell you that any settlement will have to involve
pay off the outstanding balance which is approximately 17,000
appraising his current truck in very good condition assuming no
accidents. Not black but bluebook. It's got about 23,500 on it. If your
client wants to see it let us know. We're still a long way away from
getting this done but I just wanted to call mery tell you that in
principle he not averse to what we discussed but again it comes down
to whether it works out for him on payments how much is given his
trade pay off of the current balance and payment of attorneys fees
and costs incurred to date.

Sent from my IPhone 6 Plus
Please forgive any typos or bad voice recognition
George O. West II1, Esq

ys Against Auto Fraud

10161 Park Run Drive
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Subject:Poole
Date:Wed, 23 Aug 2017 17:06:27 -0700
From:George West III <gowesq@cox.net>
To:Jeffery Bendavid

<j.bendavid@moranlawfirm.com>
Jeff

Give me a call on my cell regarding potential settlement. 702-278-
5250

George O. West III, Esq

Law Offices of George O. West III

10161 Park Run Drive

Suite 150

Las Vegas, NV 89145

(702) 664-1168

(702) 664-0459 [fax] |
Member of NACA, the National Association of Consumer Advocates, -
www.naca.nef. :

Admitted to Nevada, Arizona and California*
* Inactive in California
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Subject:Poole
Date:Thu, 24 Aug 2017 11:40:41 -0700
From:George West <gowesq@cox.net>
To:Jeff Bendavid
<J.bendavid@moranlawfirm.com>
CC:Craig Friedberg <atichf@cox.net>

Jeff I'm slammed today I am dealing with getting my rental ready for a
tenant and I've got contractors over and got to deal with that so can we
talk tomorrow after 330 and I'll have some numbers for you on our
side.

Sent from my IPhone 6 Plus
Please forgive any typos or bad voice recognition

George O. West III, Esq
neys Against Auto Froud
10161 Park Run Drive
Suite 150
Las Vegas, NV 89145
m T, m

S
(702) 664-1168
(702) 664-0459 (Fax)
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Subject:Poole
Date:Mon, 28 Aug 2017 12:39:06 -0700

From:George West III <gowesq@cox.net>
To:Jeffery Bendavid

<J.bendavid@moranlawfirm.com>
CC:Craig Friedberg <atichf@cox.net>, Stephanie
Smith <s.smith@moranlawfirm.com>

Jeff,

Just so you know, we need to get this wrapped up in principal by
tomorrow close of biz and get the truck in, do the deal, get fees and
costs agreed to, or we need to start looking at mutually convenient
dates to renotice Mr. Avillini’s depo, and Plaintiff’s depositions and I
need to finish up my motions to compel and get them on calendar.
Please advise, Thx.

George O. West I1I, Esq

Law Offices of George O. West III

10161 Park Run Drive

Suite 150

Las Vegas, NV 89145

(702) 664-1168

(702) 664-0459 [fax]

Member of NACA, the National Association of Consumer Advocates,
www.naca.net.

Admitted to Nevada, Arizona and California*
* Inactive in California
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Subject:Poole
Date:Tue, 29 Aug 2017 18:23:13 -0700
From:George West I1I <gowesq@cox.net>

To:Jeffery Bendavid
<j.bendavid@moranlawfirm.com>

CC:Craig Friedberg <attcbf@cox.net>

Jeff,

We did vehicle inspection today, credit ran, vehicle test drove. I think
my client’s credit score of 611 is going to be very difficult to get this
done, but let us know so we can figure out if we are moving forward.
Thx.

George O. West III, Esq

Law Offices of George O. West III

10161 Park Run Drive

Suite 150

Las Vegas, NV 89145

(702) 664-1168

(702) 664-0459 [fax]

Member of NACA, the National Association of Consumer Advocates,
www.naca.net.

Admitted to Nevada, Arizona and California*
* Inactive in California
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Subject:RE: Poole
Date:Thu, 31 Aug 2017 22:46:18 +0000
From:Jeffery Bendavid
<J.Bendavid@moranlawfirm.com>
To:George West <gowesq@cox.net>
CC:Craig Friedberg <attcbf@cox.net>

HI George. We are going over it tomorrow with their people. | should have an offer over to you
later tomorrow. Thanks.

Jeff Bendavid

From: George West [majlto:gowesq@cox.net]
Sent: Thursday, August 31, 2017 3:37 PM

To: Jeffery Bendavid <}.Bendavid@®moranlawfirm.com>

Cc: Craig Friedberg <attcbf@cox.net>
Subject: Poole

Jeft | am in seminar al day today but we need to see if we can do this otherwise we need to
reschedule those depos and | need to finish and get my motions to compet on calendar. Please
advise thx

Sent from my IPhone 6 Plus

Please forgive any typos or bad voice recognition

George O. West lll, Esq

sume, ' (]
10161 Park Run Drive
Suite 150
Las Vegas, NV 89145
www.americasautofraudattorney.com
www.nevadasautofraudattorney.com

(702) 664-1168
17N REA.NARQ (Fav)
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Subject:Re: Poole
Date:Sun, 3 Sep 2017 13:50:04 -0700
From:George West III <gowesq@cox.net>
TosJeffery Bendavid

<J.Bendavid@moranlawfirm.com>
CC:Craig Friedberg <attchf@cox.net>

Jeff never heard back on this. If we are going to try and get this done,
then we need to have the hard numbers worked out close of
business Tuesday, but again, I see financing as being the major
obstacle, but we need to get this either worked out, or we need to get
dates to put the depositions back on calendar asap, and I have to finish
my motions to compel and get them filed on OST at this point. Thx for
following up. Call me on my cell. Thx. Please advise.

On Aug 31, 2017, at 3:46 PM, Jeffery Bendavid
<J.Bendavid@moranlawfixm.com> wrote:

Hi George. We are going over it tomorrow with their people. | should have an offer over to you
Iater tomorrow. Thanks.

Jeff Bendavid

From: George West [mailto:gowesq@cox.net]
Sent: Thursday, August 31, 2017 3:37 PM

To: Jeffery Bendavid 0 .com>
Cc: Craig Friedberg <attcbf@cox.net>
Subject: Poole

Jeff | am in seminar al day today but we need to see if we can do this otherwise we need to
reschedule those depos and ) need to finish and get my motions to compel on calendar. Please
advise thx
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Subject:Poole
Date:Tue, 5 Sep 2017 10:24:50 -0700
From:George West <gowesq@cox.net>
To:Jeff Bendavid
<J.bendavid@moranlawfirm.com>
CC:Craig Friedberg <attchf@cox.net>

Jeff, we need to get something worked out by close of business today
or we need to put these Depp owes back on Calendar and I need to get
my motions on Calendar so let's get this done or we need to move
forward. My client is leaving town for a 10 day vacation on September
10 so if we're going to get this done this is the time if not no big deal
let's just get the Depp on and move forward

Sent from my IPhone 6 Plus

Please forgive any typos or bad voice recognition
George O. West III, Esq

Consumer Altorneys Against Auto Fraud
10161 Park Run Drive

Suite 150
Las Vegas, NV 89145

(702) 664-1168
(702) 664-0459 (Fax)
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Subject:Re: Sahara Chrysler Jeep - Poole
Date:Tue, 5 Sep 2017 13:55:57 -0700
From:George West III <gowesq@cox.net>
To:Jeffery Bendavid

<dJ.Bendavid@moranlawfirm.com>
CC:Craig Friedberg <attchf@cox.net>

Jeff,

Per our tel con today, your settlement proposal (package) does not
provide for any fees and costs under 41.600(3). This is a fee shifting
statute case, and in all fee shifting statute cases, including the
hundreds I have done, there is always payment of a separate
payment or benefit to the Plaintiff and a separate payment of fees
and costs. That is the way it also shakes out at time of trial if
Plaintiff prevails. Jury awards “x” amount in damages. Court then
awards the fees separate from the damages awarded pursuant to a
fee petition brought under 41.600(3). That is the way it has always
been and that is the way it is always done in the hundreds of these
auto fraud fee shifting cases I have done.

Your client is basically trying to skirt paying any fees as apart of any
“settlement"” and that is a non starter and my client is fully on board
with this. If Plaintiff prevails, your client is looking at a one way
mandatory fee shifting statute. Defendants pay fees in fee shifting
cases and that is the expectation of my client and has been from the
very beginning whether via settlement or after trial, because that is
what he is entitled to under the law to be made whole. I indicated
very clearly to you when you first wanted to explore settlement
possibilities two weeks ago what fees and costs were. If my client
prevails. he is entitled to a mandatorv one wav award of fees and

SETTLEMENT EMAILS 011
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costs, and as you said, settlements are about trying to limit risk, but
as I said, with no payment of fees and costs incurred, there is no
settlement potential here. I made that clear to you during out
conversation today and my client fully expects your client to pay
those fees as part of any settlement.

I have communicated your client’s offer to my client. It is rejected,
without payment of reasonable fees and costs, there can be no
settlement as he is not being made whole, which is what 41.600(3)
contemplates with the mandatory fee shifting provision. Here is our
counter. Your client pays off the balance on the truck 17.3k. My
client keeps the truck. Your client also pays $ 37,226 in fees
calculated at $ 450.00 and hour and $ 5,330.62 in incurred costs.

As you know fees will rise exponentially on both side once we get in
trial most and proceed down that course beginning with the depos
that were taken off will now need to be taken. That is the
counter. It is open though close of business tomorrow. As
I also mentioned, I will be getting some alternative dates for Mr.
Avilini’s depo for next week, please do the same with the employees I
have previously noticed. Iwill be going forward with my motions to
compel on on OST basis if we can’t get this done by tomorrow.

On Sep 5, 2017, at 1:10 PM, Jeffery Bendavid
<JL.Bendavid@moranlawfirm.com> wrote:

Hi George. The following is confidential and protected settlement offer we made you today:

Your client has chosen a new 2017 truck, with a price of $42,915.

Your client’s current vehicle has a payoff of $17,300.

My client willing to offer a settlement package to your client, and include it all in 3 “trade
value”, which will be $37,915. So approximately a settlement value for this case in the
amount of $21K.

The following is how It would breakdown:

1. New Vehicle: $42,915
2. Trade-in settlement value; $37,915
3. Payoff of Vehicle to Well: $17,300
4. Price of New Vehicle after trade: $22,300

Under this proposal, your client would get a new vehicle for less amount then his ofd one,
and $21K in equity, which provides your client a great settlement package. Look forward to
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maoving our clienté toward'a settlen{ent of this case.

Jeffery A. Bendavid, Esq.
<im3geC03.png>

630 SOUTH 4TH STREET | LAS VEGAS, NV 89101
PHONE: (702) 383-8424 | FAX:{702) 384-6568
MORANIAWFIRM.COM

The Information contained In the electronic message is legally priviieged and confidential under applicable law, and I
Intended only for the use of the individual or entity named above. if the reciplent of this message Is not the above-nomed
Intended reciplent, you are hereby notified that any dissemination, copy or disclosure of this communleation Is strictly
prohibited. If you have recelved this communication In error, please notify Moron Branden Bendavid Moran at {702) 384~
8424 and permonently delete the communication immediately vithout making any copy or distribution.
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Subject:Poole
Date:Fri, 22 Sep 2017 21:37:53 -0700

From:George West III <gowesq@cox.net>
To:Jeff Bendavid

<j.bendavid@moranlawfirm.com>
CC:Craig Friedberg <attchf@cox.net>

Jeff,

In thinking about this more, I don’t think we need a judge to settle
this case, we can either do that among ourselves, otherwise we just
try the case. Also we are too close to trial at this point to do a
settlement conference. We need to get geared up for trial at this
point, (at least Craig and I do), and we need to set up a 2.67 to g0
over exhibits, we need to do our final pre trial disclosures, etc... As1
said, fees and costs have gone up significantly since August. Iwill
get back to you on a new offer. We heard nothing from your client
about our last counter which has expired. You can communicate it to
your client and decide what they want to do. Again, there will be two
components that comprise any settlement in light of the mandatory
fee shifting. “x” amount to the client and “x” amount for fees and
costs. No other way to do it. We will get you our offer this coming
Monday or Tuesday.

George O. West 111, Esq

Consumer Attorneys Against Auto Fraud
10161 Park Run Drive

Suite 150

T an YTAman RN A V4 Of\'! Bt
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Subject:Fwd: Poole
Date:Mon, 25 Sep 2017 13:49:07 -0700
From:George West III <gowesq@cox.net>
To:Jeff Bendavid

<J.bendavid@moranlawfirm.com>
CC:Craig Friedberg <attcbf@cox.net>

Jeff,

Per my previous email to you, after talking with my client, here is
Plaintiff’s offer to settle. As I mentioned to you before the depo of Mr.
Avillini, fees and costs have gone up significantly since the last offer
since the last offer and having a 6.2 hour depo of Mr. Avillini did not
help. He still needs to get paid his outstanding fees of $ 1,820.00 for
his time and that is separate from this offer irrespective of whether
we settle. The cost figure below does not include this amount as that
is your client’s responsibility to pay under the code. Mr. Avillini must
be paid in full prior to any agreement being signed or any dismissal
being filed, assuming we can arrive at a settlement.

There are the terms. Pay my client $17,345.74, which is the balance
owning on his truck. He keeps the truck along with absorbing
diminished value based upon the undisclosed information given to
him about the nature and extent of the accident as he would not have
entered into the contract had he been told the information. He deals
with the DV, but keeps the truck. If your client has not thought that
this is not a viable punitive damage case, I would really think about
that given the information acquired via discovery.

Pay fees in the amount of $ 60,840 based on $ 450.00 per hour. This
is for time for both mvself and Craig since he 2ot formallv associated
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into the case. Pay costs in the amount of $ 9,086.70. This includes
costs for the recent depositions of Mr. Spruell and Grant and focus
group (which is a recoverable cost). This offer will be open
through close of business Friday, September 29, 2017 5:00
p.m.. It can only be accepted via email. Time is of the
essence. Iwill draft settlement agreement for your review. No
confidentiality. That is a non starter. I never advise any client to
accept one as that is just an invitation to a second generation lawsuit
and anyone can talk about any case that is part of any public record.
No admission of liability, mutual release standard terms etec...
Dismissal of action with prejudice. If accepted, settlement funds must
be delivered to my office no later then October 6, 2017 by 4:30
p.m. Timeis of the essence. The settlement check shall be
made payable to “George O. West IIT Trust Account."

Please let us know what you clients want to do.
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Subject:RE: Poole
Date:Sat, 30 Sep 2017 01:59:59 +0000
From:Jeffery Bendavid
<J.Bendavid @moranlawfirm.com>
To:George West III <gowesq@cox.net>
CC:Craig Friedberg <attcbf@cox.net>

Hi George. This email is made under settlement negotiations. | have authority to ematt you this
counter-offer. Without getting into all the specific details and arguments that have been made,
my client is offering to pay Plaintiff, $7,000, which he can do whatever he wants, pay down the
note, or keep. Up to him. He keeps the truck. In addition, my client will pay $20,000 in Plaintiff’s
attorneys fees and cost incurred in this matter. This of course does not include the expert fees
that are presently due. Obviously, keeping the dialogue open is important. Let me know if you
want to discuss the offer. Thanks. Talk to you soon.
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Subject:Poole
Date:Mon, 2 Oct 2017 17:03:36 -0700
From:George West III <gowesq@cox.net>
To:Jeffery Bendavid
<J.bendavid@moranlawfirm.com>,
Stephanie Smith

<s.smith@moranlawfirm.com>
CC:Craig Friedberg <attchf@cox.net>

Jeff,

We are reviewing the stip. We are going to make a couple of small
changes making some of the evidentiary stips “mutual.” Ihave
discussed this matter with my client

Plaintiff’s counter to your counter is $ 14,500 to my client, he keeps
thecar. $55,000.00 in fees and $ 9,086.70 in costs. The cost
figure does not include the amount

owed to Mr. Avillini for his deposition time that you office owes to
him. This will be open through 5:00 p.m. October 5th.

George O. West I1], Esq

Law Offices of George O. West ITI

10161 Park Run Drive

Suite 150

Las Vegas, NV 89145

(702) 664-1168

(702) 664-0459 [fax]

Member of NACA, the National Association of Consumer Advocates,
www.naca.net.

. - » - - - - « e N o wenm

SETTLEMENT EMAILS 018

JOINT APPENDIX 1168



Subject:Re: Poole
Date:Thu, 5 Oct 2017 14:53:01 -0700
From:George West III <gowesq@cox.net>
To:Jeffery Bendavid

<J.Bendavid@moranlawfirm.com>
CC:Craig Friedberg <attchf@cox.net>, Stephanie
Smith <s.smith@moranlawfirm.com>

Jeff,

I have spoken with my client and have forwarded your counter offer to
him . It is rejected. Plaintiff stands on his last counter offer. It is open
through 5:00 tomorrow.

Please forward the stip on your motions and please apprise of the
status of payment of Mr. Avillini.

On Oct 5, 2017, at 2:22 PM, Jeffery Bendavid
<J.Bendavid@moranlawfirm.com> wrote:

Hi George. | have spoken to my client and we are countering your recent offer. My client will
offer $9,000 to your client and $25,000 in attorney’s fees and cost. This again does not include
the expert fees. Please advise as soon as possible so we can move this along. Thanks. Talk to
you soon.

Jeff Bendavid

From: George West Ill [mailto:gowesq@®cox.net)
Sent: Monday, October 2, 2017 5:04 PM

To: Jeffery Bendavid </.Bendavid@moranlawfirm.com>; Stephanie Smith
>

<s.smi rm

s.smith@meoraniawfirm.com:
Ce: Craig Friedberg <attchf@cox.net>
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Subject:Poole
Date:Thu, 5 Oct 2017 17:16:09 -0700
From:George West III <gowesq@cox.net>
To:Jeffery Bendavid
<j.bendavid@moranlawfirm.com>
CC:Craig Friedberg <attcbf@cox.net>,
Stephanie Smith

<s.smith@moranlawfirm.com>

Jeff,

Received your OJ. Will communicate it to my client. In the
meantime, this is my fourth request to return the stip to continue
your motions. You indicated in both and email and tel con that you
had no problem with continuing your motions to November gth due
to my unavailability. This is my last time asking, IfI dont’ get
the stip back from you via email by close of business Monday
October gth, I will file my ex parte application with the Court to have
them continued. This is my fourth request for payment of Mr.
Avillini’s fees to be paid for his deposition time. If I don’t receive
written confirmation via email that a check has been sent to Mr.
Avillini by Monday October 9th, I will file my motion with the
discovery commission compelling payment, with a request for
sanctions for your continued failure to do so. Monday will be 17
days since his deposition. More then sufficient time has elapsed to
him to be paid. Ihave requested this four times with no response.
Please also mail your signature page to my office on the DCCR as I
requested earlier today, if I don’t get it then I will just file the DCCR
with a cover letter indicating your office would not mail the signature
page to me.
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George O. West I11, Esq

Consumer Attorneys Against Auto Fraud
10161 Park Run Drive

Suite 150

Las Vegas, NV 89145

(702) 664-1168

(702) 664-0459 [fax]

Member of NACA, the National Association

of Consumer Advocates, www.naca.net.
T ttor m

Admitted to Nevada, Arizona and California*
* Inactive in California
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From: George West gowesq@gmail.com & el
Subject: Re: Poole A
Date: January 10, 2018 at 3:43 PM N
To: Stephanie Smith s.smith@morantawfirm.com
Cc: Jeffery Bendavid j.bendavid@morantawfirm.com, Craig Friedberg attchf@cox.net

What exactly are you producing to be clear. At the very least you need
to provide a privilege log for each separate redaction and show them to
the court to make the call on that. So again, what exactly are your
producing on Friday? The attorney client privilege is understood
assuming what is in the billing records is specific enough to rise to a
confidential communication, but work product would only apply to
your mental thoughts and impressions and I don’t know why such
information would be on billing records. So again, please elucidate on
this issue and on what is being produced.

On Jan 10, 2018, at 3:36 PM, Stephanie Smith
<s.smith@moranlawfirm.com> wrote:

George- We appreciate your position in needing to see the invoices themselves, however, we
are only willing to provide you with redacted ones in order to preserve attorney-client privilege
and the attorney work product protections since you have filed your notice of appeal with the
Supreme Court. | can get that to you by Friday. Thanks.

From: George West lll [mailto:gowesq@cox.net)
Sent: Monday, January 8, 2018 7:50 PM

To: Jeffery Bendavid <J).Bendavid@moranlawfirm.com>
Cc: Craig Friedberg <attcbf@cox.net>; Stephanie Smith <s.smith@moranlawfirm.com>
Subject: Poole

Jeff,

You need to send us unredacted billings that are not privileged. The only privilege that could
apply is atty client relating to specific and identifiable communications with your client involving
a time entry involving a specific topic, not a general topic like discuss status or MSJ or tel con
with client re strategy etc... Otherwise, it impairs and prejudices our ability to respond to the
reasonableness of your fee petition. Ilook forward to receiving those by Wednesday they
should be easy to get and email over. Thank you for your anticipated and immediate attention in
this regard.

George O. West 111, Esq

Consumer Attorneys Against Auto Fraud
10161 Park Run Drive

Suite 150
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From: Jeffery Bendavld J.Bendavid@moranlawfirm.com &
Subject: RE: Poocle
Date: January 10, 2018 at 3:.57 PM
To: George West gowesq@gmail.com, Stephanie Smith s.smith@morantawfirm.com
Cc: Craig Friedberg attcbf@cox.net

George. As Stephanie indicated, you will be receiving a copy of the redacted bills. At that time,
you will see what you are getting. The time entry, the amounts and the biller will all be there.
The actual detailed entry of the work done, will be redacted. The court will get an unredacted set
to review in camera. Thanks.

Jeff Bendavid

From: George West [mailto:gowesq@gmail.com]

Sent: Wednesday, January 10, 2018 3:43 PM

To: Stephanie Smith <s.smith@moranlawfirm.com>

Cc: Jeffery Bendavid <J.Bendavid@moranlawfirm.com>; Craig Friedberg <attcbf@cox.net>
Subject: Re: Poole

What exactly are you producing to be clear. At the very least you need to provide a privilege log
for each separate redaction and show them to the court to make the call on that. So again, what
exactly are your producing on Friday? The attorney client privilege is understood assuming what
is in the billing records is specific enough to rise to a confidential communication, but work
product would only apply to your mental thoughts and impressions and | don’t know why such
information would be on billing records. So again, please elucidate on this issue and on what is
being produced.

On Jan 10, 2018, at 3:36 PM, Stephanie Smith <s.smith@moranlawfirm.com> wrote:

George- We appreciate your position in needing to see the invoices themselves,
however, we are only willing to provide you with redacted ones in order to preserve
attorney-client privilege and the attorney work product protections since you have
filed your notice of appeal with the Supreme Court. | can get that to you by Friday.
Thanks.

From: George West lll [mailto:gowesq@cox.net]
Sent: Monday, January 8, 2018 7:50 PM

To: Jeffery Bendavid <).Bendavid@moranlawfirm.com>
Cc: Craig Friedberg <attcbf@cox.net>; Stephanie Smith
<s.smith@ nlawfir >

Subject: Poole

Jeff,

You need to send us unredacted billings that are not privileged. The only privilege
that could apply is atty client relating to specific and identifiable communications
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