IN THE SUPREME COURT OF THE STATE OF NEVADA

JACUZZI INC., doing business as
JACUZZI LUXURY BATH,

Petitioner,

V.

THE EIGHTH JUDICIAL DISTRICT
COURT, IN AND FOR THE COUNTY OF
CLARK, STATE OF NEVADA, AND THE
HONORABLE RICHARD SCOTTI,
DISTRICT JUDGE,

Respondents,

And

ROBERT ANSARA, as Special
Administrator of the Estate of SHERRY
LYNN CUNNISON, Deceased; ROBERT
ANSARA, as Special Administrator of the
Estate of MICHAEL SMITH, Deceased
heir to the Estate of SHERRY LYNN
CUNNISON, Deceased; and DEBORAH
TAMANTINI individually, and heir to the
Estate of SHERRY LYNN CUNNISON,
Deceased; FIRST STREET FOR
BOOMERS & BEYOND, INC.; AITHR
DEALER, INC.; HALE BENTON,
individually; HOMECLICK, LLC;
BESTWAY BUILDING & REMODELING,
INC.; WILLIAM BUDD, individually and
as BUDDS PLUMBING; DOES 1 through
20; ROE CORPORATIONS 1 through 20;
DOE EMPLOYEES 1 through 20;

DOE MANUFACTURERS 1 through 20;
DOE 20 INSTALLERS 1 through 20;

Case NcElectronically Filed
Dec 10 2018 08:41 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

District Court No.
A-16-731244-C
Dept. No. 11

Docket 77596 Document 2018-907604



DOE CONTRACTORS 1 through 20; and
DOE 21 SUBCONTRACTORS 1 through

20, inclusive,

Real Parties in Interest.

From the Eighth Judicial District Court
The Honorable Richard Scotti District Judge

APPENDIX TO PETITION FOR WRIT OF PROHIBITION
VOLUME I

Kelly H. Dove
Nevada Bar No. 10569
Joshua D. Cools
Nevada Bar No. 11941
SNELL & WILMER L.L.P.
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169
Telephone: (702) 784-5200
Facsimile: (702) 784-5252
kdove@swlaw.com
jcools@slwaw.com

Attorneys for Petitioner, Jacuzzi Inc.,
doing business as Jacuzzi Luxury Bath



INDEX

Document Name Date Filed

Vol.

Page

Defendant Jacuzzi Inc.’s Amended
Answer to Plaintiffs’ Fourth 03/07/2018
Amended Complaint

PAO17-PAO26

Defendant Jacuzzi Inc. DBA
Jacuzzi Luxury Bath’s Motion for
Protective Order on an Order
Shortening Time

09/13/2018

PA027-PA0O46

Exhibit 1 — Letter to Benjamin P.
Cloward, Esq. with attached privilege log,
dated April 3, 2018

PA047-PA0O59

Exhibit 2 — Letter to Benjamin P.
Cloward, Esq., dated April 3, 2018

PA060-PAO61

Exhibit 3 — Defendant/Cross-Defendant
Jacuzzi Inc.’s Response to Plaintiff
Deborah Tamantini’s First Set of
Interrogatories, dated June 19, 2017;
Defendant/Cross-Defendant Jacuzzi
Inc.’s Response to Plaintiff Deborah
Tamantini’s First Set of Requests for
Production of Documents, dated

June 19, 2017

PA062-PA0O83

Exhibit 4 — Defendant/Cross-Defendant
Jacuzzi Inc.’s Objections to Plaintiffs’
Fifth Amended Notice to Take
Videotaped Deposition(s) of 30(b)(6) for
Jacuzzi, dated May 17, 2018

PA084-PA092

Exhibit 5 — Transcript of the Deposition
of William B. Demeritt Volume 1, dated
May 24, 2018

[ &1

PA093-PA117

Exhibit 6 — Letter to Benjamin P.
Cloward, Esq., dated August 17, 2018

II

PA118-PA122




Document Name Date Filed

Vol.

Page

Exhibit 7 — Plaintiffs’ Second Request for
Production of Documents to Jacuzzi,

Inc., dated August 27, 2018

II

PA123-PA139

Exhibit 8 — Plaintiff Deborah Tamantini
First Set of Request for Production of
Documents to Defendant, Jacuzzi Inc.’s,

dated May 1, 2017

II

PA140-PA148

Defendant Jacuzzi Inc. DBA
Jacuzzi Luxury Bath’s Reply in
Support of Its Motion for
Protective Order on an Order
Shortening Time

10/30/2018

II

PA229-PA234

Exhibit A - Letter to Benjamin P.
Cloward, Esq., dated February 5, 2018

II

PA235-PA237

Discovery Commissioner Report &
Recommendations

11/06/2018

II

PA238-PA247

Fourth Amended Complaint

06/21/2017

PAOO1-PAO16

Notice of Entry of Order

11/07/2018

II

PA248-PA250

Exhibit 1 — Discovery Commissioner
Report & Recommendations, dated

November 6, 2018

II

PA251-PA261

Objection to Discovery
Commissioner’s Report and
Recommendations

10/29/2018

II

PA178-PA188

Exhibit A — Fifth Amended Notice to
Take Videotaped Deposition(s) of
30(b)(6) for Jacuzzu, dated April 20,

2018

II

PA189-PA203

Exhibit B — Notice to Take Continued
Videotaped Deposition(s) of 30(b)(6) for
Jacuzzu, dated August 17, 2018

II

PA204-PA218

Exhibit C — Discovery Commissioner
Report & Recommendations, dated

October 17, 2018

II

PA219-PA228




Document Name Date Filed | Vol. Page
Transcript re Defendant Jacuzzi,
Inc. dba Jacuzzi Luxury Bath’s
Motion for Protective Order on 09/19/2018 11 PA149-PA177
OST
DATED: December 7, 2018
SNELL & WILMER L.L.P.
/s/ Kelly H. Dove
KELLY H. DOVE
Nevada Bar No. 10569
Joshua D. Cools
Nevada Bar No. 11941
SNELL & WILMER L.L.P.

3883 Howard Hughes Parkway, Suite 1100

Las Vegas, NV 89169

Attorneys for Petitioner, Jacuzzi Inc.,
doing business as Jacuzzi Luxury Bath




CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury, that I am over
the age of eighteen (18) years, and I am not a party to, nor interested in,
this action. On December 7, 2018, I caused to be served a true and correct
copy of the foregoing APPENDIX TO PETITION FOR WRIT OF
PROHIBITION - VOLUME 1 upon the following by the method
indicated:

BY E-MAIL: by transmitting via e-mail the document(s) listed above to
the e-mail addresses set forth below and/or included on the Court’s Service
List for the above-referenced case.

VIA EMAIL

Hale Benton

26479 West Potter Drive
Buckeye, AZ 85396
halebenton@gmail.com
Defendant Pro Per

BY U.S. MAIL: by placing the document(s) listed above in a sealed
envelope with postage thereon fully prepaid, in the United States mail at
Las Vegas, Nevada addressed as set forth below:

Honorable Richard Scotti

Eighth Judicial District Court, Dept. I
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155



BY ELECTRONIC SUBMISSION: submitted to the above-entitled
Court for electronic filing and service upon the Court’s Service List for the

above-referenced case.

Benjamin P. Cloward, NV Bar No. 11087 Meghan M. Goodwin, NV Bar No. 11974

Richard Harris Law Firm

801 S. Fourth Street

Las Vegas, NV 89101

(702) 444-4444; (702) 444-4455 fax
Benjamin@RichardHarrisLaw.com
catherine@richardharrislaw.com
Attorneys for Plaintiffs

Charles H. Allen (pro hac vice)
Charles Allen Law Firm, P.C.
3575 Piedmont Road, NE
Building 15, Suite L-130

Atlanta, GA 30305

(404) 419-6674; (866) 639-0287 fax
callen@charlesallenlawfirm.com
Attorneys for Plaintiffs

Hale Benton
26479 West Potter Drive
Buckeye, AZ 85396

halebenton@gmail.com
Defendant Pro Per

Thorndal, Armstrong, Delk,
Balkenbush & Eisinger

1100 East Bridger Avenue

Las Vegas, NV 89101-5315

Mail to: P.O. Box 2070

Las Vegas, NV 89125-2070

(702) 366-0622; (702) 366-0327 fax
mmg@thorndal.com

Attorneys for Defendants/Cross-Defendants
First Street for Boomers & Beyond, Inc.
and AITHR Dealer, Inc.

/s/ Ruby Lengsavath

An Employee of SNELL & WILMER L.L.P.

4811-4834-4706



Electronically Filed
6/21/2017 7:57 AM
Steven D. Grierson
CLERK OF THE COURT

Case Number: A-16-731244-C

PA001



HOWN

o 0 NN N W

Defendants. |

COME NOW, Plaintiffs ROBERT ANSARA, as Special Administrator of the Estate of
SHERRY LYNN CUNNISON, Deceased; ROBERT ANSARA, as Special Administrator of the Estate
of MICHAEL SMITH Deceased and heir to the Estate of SHERRY LYNN CUNNISON, Deceased;
and DEBORAH TAMANTINI individually, and heir to the Estate of SHERRY LYNN CUNNISON,
Deceased by through their attorneys BENJAMIN P. CLOWARD, ESQ. and for their causes of action
against all Defendant’s, and each of them, alleges as follows:

L

PARTIES AND JURISDICTION

1. That at all times relevant to these proceedings, Plaintiff, ROBERT ANSARA the
Special Administrator of the Estate of SHERRY LYNN CUNNISON, was and is a resident of
Nevada.

2. That at all times relevant to these proceedings, SHERRY LYNN CUNNISON,
deceased (hereinafter “SHERRY™) was a resident of Clark County, Nevada.

3. That at all times relevant to these proceedings, Plaintiff, ROBERT ANSARA, as
Special Administrator of the Estate of SHERRY LYNN CUNNISON, Deceased was and is a resident
of Clark County, Nevada.

4, That at all times relevant to these proceedings, Plaintiff, MICHAEL SMITH, Deceased
heir to the Estate of SHERRY LYNN CUNNISON, was and is a resident of Nevada.

5. That at all times relevant to these proceedings, Plaintiff, ROBERT ANSARA the
Special Administrator of the Estate of MICHAEL SMITH, Deceased, and heir to the Estate of

SHERRY LYNN CUNNISON was and is a resident of Nevada.
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6. That at all times relevant to these proceedings, Plaintiff, DEBORAH TAMANTINI
(hereinafter “DEBORAH”) individually, and heir to the Estate of SHERRY LYNN CUNNISON, was
and is a resident of the state of California.

7. That at all times relevant hereto, upon information and belief, Defendant, FIRST
STREET FOR BOOMERS & BEYOND, INC., (hereinafter “FIRST STREET”) is and was a foreign
Corporation doing business in the State of Nevada.

8. That at all times relevant hereto, upon information and belief, Defendant, AITHR
DEALER, INC., (hereinafter “AITHR”) is and was a foreign Corporation doing business in the State
of Nevada.

9. That at all times relevant hereto, upon information and belief, Defendant HALE
BENTON, was and is a resident of Clark County, Nevada.

10.  That at all times relevant hereto, upon information and belief, Defendant
HOMECLICK, LLC., (hereinafter “HOMECLICK”) is and was a foreign Corporation doing business
in the State of Nevada,

11. That at all times relevant hereto, upon information and belief, Defendant JACUZZI
INC., doing business as JACUZZI LUXURY BATH (hereinafter “JACUZZI”) is and was a foreign
Corporation doing business in Clark County, Nevada,

12.  That at all times relevant hereto, upon information and belief, Defendant, BESTWAY
BUILDING & REMODELING, INC., a Domestic Limited-Liability Company; (hereinafter
“BESTWAY?™), doing business in the State of Nevada.

13. At all times mentioned, Defendant WILLIAM BUDD was and is a resident of Clark

County, Nevada and was the business owner of Defendant, BUDD’S PLUMBING an unincorporated
business, (hereinafter “BUDD and BUDD’S PLUMBING”), and doing business in the State of

Nevada.
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IL
GENERAL FACTUAL ALLEGATIONS

14. At all times mentioned, Defendant FIRST STREET FOR BOOMERS & BEYOND,
INC. upon information and belief was and is a retailer of home improvement products and unique gifts
and the manufacturer, supplier and/or installer of the Jacuzzi walk-in tub, being utilized by the
deceased, SHERRY in her residence.

15. At all times mentioned Defendant, AITHR DEALER, INC., upon information and
belief was and is was a general contractor supplier and/or installer of the Jacuzzi walk- in tub, being
utilized by the deceased, SHERRY in her residence.

16. At all times mentioned Defendant, HALE BENTON was an employee of AITHR
DEALER, INC., and upon information and belief was the consultant and/or sales person of the Jacuzzi
walk-in tub, being utilized by the deceased, SHERRY in her residence.

17. At all times mentioned, Defendant, HOMECLICK, LLC., upon information and belief
was an online retailer of home improvement products primarily as a retailer of bath and kitchen
products and the manufacturer, supplier and/or installer of the Jacuzzi walk-in tub, being utilized by
the deceased, SHERRY in her residence.

18.  That Defendant JACUZZI INC. doing business as JACUZZI LUXURY BATH through
its subsidiaries, upon information and belief was a global manufacturer and distributor of branded bath
and plumbing products for the residential, commercial and institutional markets. These include but are
not limited to whirlpool baths, spas, showers, sanitary ware and bathtubs, as well as professional grade
drainage, water control, commercial faucets and other plumbing products, and the manufacturer,
supplier and/or installer of the Jacuzzi walk-in tub, being utilized by the deceased, SHERRY in her
residence, and who marketed its product to the elderly and individuals who were overweight or had

physical limitation.
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19. At all times mentioned Defendant BESTWAY BUILDING & REMODELING, INC,,
was a general contractor and the manufacturer, supplier and/or installer of the Jacuzzi walk in tub,
being utilized by the deceased, SHERRY in her residence

20.  That Defendant, WILLIAM BUDD, individually and as BUDDS PLUMBING upon
information and belief was the manufacturer, supplier and/or installer of the Jacuzzi walk-in tub, being
utilized by the deceased, SHERRY in her residence.

21. That the true names and capacities, whether individual, corporate, association or
otherwise of the Defendants, DOES 1 through 20 and/or ROE CORPORATIONS I through 20, and/or
DOE EMPLOYEES 1 through 20, and/or DOE MANUFACTURERS 1 through 20 and/or DOE
INSTALLERS 1 through 20, and/or DOE CONTRACTORS 1 through 20, and or ROE
SUBCONTRACTORS 1 through 20, inclusive, are unknown to Plaintiff, who therefore sues said
Defendants by such fictitious names. Plaintiff is informed and believes, and thereupon alleges, that
each of the Defendants designated herein as DOES and/or ROES is responsible in some manner for
the events and happenings herein referred to, and in some manner caused the injuries and damages
proximately thereby to the Plaintiff, as herein alleged; that the Plaintiff will ask leave of this Court to
amend this Complaint to insert the true names and capacities of said Defendants, DOES 1 through 20
and/or ROE CORPORATIONS 1 through 20, and/or DOE EMPLOYEES 1 through 20, and/or DOE
MANUFACTURERS 1 through 20 and/or DOE INSTALLERS 1 through 20, and/or DOE
CONTRACTORS 1 through 20, and or ROE SUBCONTRACTORS 1 through 20, inclusive, when the
same have been ascertained by Plaintiff, together with the appropriate charging allegations, and to join
such Defendants in this action.

22. That said DOE and ROE Defendants are the employees, manufacturers, designers,
component part manufacturers, installers, owners, distributors, repairers, maintainers, warned for use,

retailers, and/or warrantors of said defective product as set forth herein.
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23. Plaintiff is informed and believes, and based upon such information and belief, alleges
that each of the Defendants herein designated as DOES and ROES are in some manner responsible for
the occurrences and injuries sustained and alleged herein.

24.  Plaintiff is informed and believes and thereon alleges that at all relevant times herein
mentioned Defendants, and each of them, were the agents and/or servants and/or employees and/or
partners and/or joint venture partners and/or employers of the remaining Defendants and were acting
within the course and scope of such agency, employment, partnership or joint venture and with the
knowledge and consent of the remaining Defendants.

25.  In October of 2013, SHERRY entered into a contract to for purchase and installation of
a Jacuzzi walk-in tub.

26. On January 27, 2014, the installation was completed and an installation checklist was
completed.

27. Just over 20 days later on or about February 19, 2014, deceased SHERRY was in the
Jacuzzi walk-in tub, when she fell down in the tub.

28.  Because of the dangerous design of the tub, SHERRY was unable to stand back up.

29.  Because of the dangerous design of the tub, SHERRY was unable to exit the tub.

30.  SHERRY struggled valiantly for several days trying to get up or exit the tub, but could
not because the tub was so horribly designed.

31.  On or about February 21, 2014 and after several unanswered telephone calls to the now
deceased SHERRY, a well check was performed to check on her, which revealed that she was trapped
inside the Jacuzzi walk-in tub and could neither get up nor exit the tub.

32. That SHERRY had been trapped in the Jacuzzi walk-in tub for at least forty-eighty (48)

hours.
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33.  That even the firefighters and help that arrived were unable to safely remove her from
the tub and broke her arm attempting to pull her up out of the tub.

34.  Ultimately, because of the tub’s horrible design preventing even trained emergency
personnel from safely removing SHERRY from the tub, the firefighters had to literally cut off the door
to remove SHERRY from the tub.

35. That SHERRY was transported immediately to Sunrise Hospital where even after
lifesaving measures were performed, SHERRY ultimately succumbed to her injuries and died.

36. That all the facts and circumstances that give rise to the subject lawsuit occurred in the
County of Clark, Nevada.

FIRST CAUSE OF ACTION
Negligence as to All Defendants

37.  That Plaintiffs incorporate by reference each and every allegation previously made in
this Complaint, as if fully set forth herein.

38.  Defendants owed a duty to Plaintiffs, and others similarly situated, to ensure that their
product, and particularly the Jacuzzi walk-in tub was properly functioning and safe for use by the end
consumer.

39. Defendants, and each of them, while in the course and scope of their employment
and/or agency with other Defendants, negligently failed to failed to warn Plaintiff of safety hazards
which resulted in SHERRY’S injuries and resulting death.

40. Defendants, and each of them, knew or should have known that unreasonably
dangerous conditions existed with the Jacuzzi walk-in tub, being used by Plaintiff, namely the inability

to get back up or exit the tub if Plaintiff fell.
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41. Defendants owed a duty of due care to Plaintiffs, and others similarly situated, in the
design, testing, manufacture, installation, assembly, marketing, instructions for use and warnings for
the subject Jacuzzi walk-in tub.

42, Defendants breached their duty of due care by their negligent, careless, wanton,
willful, and indifferent failure to act including, but not limited to:
a. The negligent and improper design, testing, manufacture, installation assembly,
instructions for use and warnings for the Jacuzzi walk-in tub; and
b. The failure to provide adequate, accurate, and effective warnings and instructions to
owners, operators, and users of the subject Jacuzzi walk-in tub.
SECOND CAUSE OF ACTION
Strict Product Liability Defective Design,

Manufacture and/or Failure to Warn
as to all Defendants

43,  That Plaintiffs incorporate by reference each and every allegation previously made in
this Complaint, as if fully set forth herein.

44, That upon information and belief, Defendants, and/or DOE/ROE Defendants, are and
were a component part manufacturer, installer, owner, distributor, repairer, maintainer, warned for use,
retailer, and/or warrantor of said defective product as set forth herein.

45.  That the true names and capacities, whether individual, corporate, agents, association or
ptherwise of the DOE and ROE, are unknown to Plaintiff, who therefore sues said Defendants by such
fictitious names. Plaintiff is informed and believes, and thereupon alleges, that each of the Defendants
lesignated herein as DOE and/or ROE are responsible in some manner for the events and happenings
herein referred to, and in some manner cased the injuries and damages proximately thereby to the
Plaintiff as herein alleged; that the Plaintiff will ask leave of this court to amend this Complaint to

Insert the true names and capacities of said DOE and/or ROE Defendants, when the same have been
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n this action.

46. That said DOE and ROE Defendants are the manufacturers, designers, component part
manufacturers, installers, owners, distributors, repairers, maintainers, retailers, warned for use,
warrantors of said defective product as set forth herein.

47.  That upon information and belief, Defendants, and each of them, sold the subject
product and failed to warn Plaintiffs of the hazards of the use of the subject product.

48. At the time of this incident, the product had a design and/or manufacturing defect that
rendered the product unreasonably dangerous and potentially deadly.

49.  The defect, which rendered it unreasonably dangerous, existed at the time the subject
product and its component parts left the care, custody and control of the above named Defendants
and/or ROE/DOE Defendants

50. The Defendants and/or ROE/DOE Defendants, knew or should have known of the
subject product’s defect which rendered it unreasonably dangerous at the time of placing the subject
product into the stream of commerce and failed to undertake measures to prohibit it from entering into
the stream of commerce and into the hands of users in the State of Nevada, including warnings of the
risks for product failure, proper use and maintenance of the product and proper inspection of the
product for potential hazards and/or defects.

51.  That the subject product was defective due to Defendants, and each of their failure to
warn of the potential dangers associated with using said product.

52.  That said product was defective due to a manufacturers’ defect, design defect, or defect
due to lack of adequate warnings.

53.  That the Jacuzzi walk-in tub was defective as a result of its design which rendered the

product unreasonably dangerous.
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54.  That the Jacuzzi walk-in tub was unreasonably dangerous and defective because it
lacked suitable and adequate warnings concerning its safe and proper use which rendered the product
unreasonably dangerous.

55.  That the Jacuzzi walk-in tub failed to perform in the manner reasonably expected in
light of its nature and intended function, and was more dangerous than would be contemplated by the
ordinary user, including SHERRY having the ordinary knowledge available in the community, which
rendered the product unreasonably dangerous.

56.  That Defendants, and each of their failure to warn was a proximate cause of
SHERRY'’S injuries and death.

57.  That said product’s manufacturing and/or design defect was the proximate cause of
SHERRY’S injuries and resulting death.

58.  The Defendants and/or DOE/ROE Defendant’ conduct was the direct and proximate
cause of SHERRY'’S injuries and damages.

59.  The Defendants and/or DOE/ROE Defendants are strictly liable to the Plaintiffs jointly
and severally for the damages they have sustained.

60.  That Plaintiffs have been forced to retain the service of an attorney to represent them in
this action, and as such is entitled to reasonable attorney’s fees and litigation costs.

THIRD CAUSE OF ACTION

Breach of Express Warranties as to as to Jacuzzi Inc., doing business as Jacuzzi Luxury Bath,
First Street for Boomers & Beyond, Inc., AITHR Dealer, Inc., and Homeclick, LLC

61.  That Plaintiffs incorporate by reference each and every allegation previously made in
this Complaint, as if fully set forth herein.
62. Defendants JACUZZI INC., doing business as JACUZZI LUXURY BATH, FIRST

STREET FOR BOOMERS & BEYOND, INC., AITHR DEALER, INC., and HOMECLICK, LLC,
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and/or ROE/DOE Defendants, expressly warranted that the walk-in bathtub was free from defects and

was safe for use.

63.  Defendants breached the express warranties, and these breaches of warranty were the
proximate and legal cause of the failure of the walk-in bathtub.

64.  Plaintiffs sustained injuries and damages as a result of the Defendants’ breach.

FOURTH CAUSE OF ACTION
Breach of Implied Warranty of Fitness for a Particular Purpose as to as to Jacuzzi Inc.,
doing business as Jacuzzi Luxury Bath, First Street for Boomers & Beyond, Inc., AITHR
Dealer, Inc., and Homeclick, LLC

65.  That Plaintiffs incorporate by reference each and every allegation previously made in
this Complaint, as if fully set forth herein.

66. Defendants JACUZZI INC., doing business as JACUZZI LUXURY BATH, FIRST
STREET FOR BOOMERS & BEYOND, INC., AITHR DEALER, INC., and HOMECLICK, LLC,
and/or ROE/DOE Defendants, impliedly warranted that the walk-in bathtub was fit to be used for a
particular purpose and was safe for use.

67.  Defendants had reason to know:

a. The particular purpose for which the walk-in bathtub would be used, and;
b. That SHERRY was relying on Defendants’ skill and judgment to provide a suitable
product.

68.  Defendants implicitly warranted that the walk-in bathtub was fit for the particular
purpose for which it was required and that it was safe for SHERRY to use in the manner
contemplated.

69.  Defendants breached their implied warranty of fitness for a particular purpose, and the
breaches of warranty were the proximate and legal cause of the failure of the walk-in bathtub.

70.  Plaintiffs sustained injuries and damages as a result of Defendants’ breach.
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FIFTH CAUSE OF ACTION
Breach of Implied Warranty of Merchantability as to as to Jacuzzi Inc., doing business
as Jacuzzi Luxury Bath, First Street for Boomers & Beyond, Inc., AITHR Dealer, Inc.,
and Homeclick, LLC

71.  That Plaintiffs incorporate by reference each and every allegation previously made in
this Complaint, as if fully set forth herein.

72.  Defendants JACUZZI INC., doing business as JACUZZI LUXURY BATH, FIRST
STREET FOR BOOMERS & BEYOND, INC., AITHR DEALER, INC., and HOMECLICK, LLC,
and/or ROE/DOE Defendants, breached the implied warranty of merchantability, and their breach of
warranty was the proximate and legal cause of the failure of the walk-in bathtub.

73.  Plaintiffs sustained injuries and damages as a result of Defendants’ breach.

PUNITIVE DAMAGES
As to Jacuzzi Inc., doing business as Jacuzzi Luxury Bath,
First Street for Boomers & Beyond, Inc., AITHR Dealer, Inc., and Homeclick, LLC

74.  That Plaintiffs incorporate by reference each and every allegation previously made in
this Complaint, as if fully set forth herein.

75. The Defendants JACUZZI INC., doing business as JACUZZI LUXURY BATH,
FIRST STREET FOR BOOMERS & BEYOND, INC., AITHR DEALER, INC., and HOMECLICK,
LLC, and/or ROE/DOE Defendants, knew or should have known of the subject product’s defect which
rendered it unreasonably dangerous at the time of placing the subject product into the stream of
commerce and failed to undertake measures to prohibit it from entering into the stream of commerce
and into the hands of users in the State of Nevada, including warnings of the risks for product failure,

proper use and maintenance of the product and proper inspection of the product for potential hazards

and/or defects.
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76.  Defendants conduct was wrongful because Defendants engaged in oppression, malice
and with a conscious disregard toward individuals like SHERRY who purchased and used the walk-in
bathtub and said conduct was despicable.

77.  Specifically, Defendants market the walk-in tub to elderly individuals like SHERRY
who are weak, feeble and at a significant risk for falling down.

78.  Defendants advertise that millions of Americans with mobility concerns know that
simply taking a bath can be a hazardous experience.

79.  Defendants advertise that the solution to having a hazardous experience while taking a
bath is the Jacuzzi Walk-in Tub.

80.  Defendants advertise that those who purchase a walk-in tub can feel safe and feel better
with every bath.

81.  Defendants advertise that the Jacuzzi bathtub is an industry leader with regard to safety
of those who use the walk-in tub.

82.  Defendants advertise that the unique bathtubs can make the user’s experience a pain
and stress reducing pleasure.

83.  Defendants advertise that the tall tub walls allow neck-deep immersion and the same
full body soak as in a natural hot spring or regular hot tub.

84.  Defendants advertise that getting out of the tub is easy like getting out of a chair and
that it is nothing like climbing up from the bottom of the user’s old tub.

85. Despite knowing that the users of the Jacuzzi walk-in bathtub are weak, feeble and at a
significant risk for falling down, Defendants did nothing to plan for the foreseeable event of having a
user like SHERRY fall down inside the walk-in bathtub.

86.  Defendants did not use reasonable care in the design of the bathtub by providing a safe

way for users who fell while using the Jacuzzi walk-in bathtub to safely exit the bathtub.
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87.  Defendants knew of the heightened risk of having users like SHERRY fall down inside
the Jacuzzi walk-in bathtub, and have difficulties getting back up or out of the bathtub, but did nothing
to alleviate that risk.

88.  Defendants knew of the heightened risk of having users like SHERRY fall down inside
the Jacuzzi walk-in bathtub, and have difficulties getting back up or out of the bathtub, but did nothing
to mitigate that risk.

89.  Defendants knew of the heightened risk of having users like SHERRY fall down inside
the Jacuzzi walk-in bathtub, and have difficulties getting back up or out of the bathtub, but did nothing
to reduce that risk.

90. In fact, Defendants knew of alternative designs for a walk-in bathtub that were much
safer to users like SHERRY who were at a substantial risk of falling down inside the Jacuzzi walk-in
bathtub and were unable to get back up or out of the bathtub but chose against implementing
alternative designs for increased profitability.

91. Because of Defendants conscious choices to put profits before safety, the Jacuzzi walk-
in bathtub is a deathtrap for nearly any elderly person who happens to fall down inside the bathtub
because there are no grab bars positioned in a way that someone can get back up if they fall down and
because the door opens inward and traps the elderly person inside the bathtub.

WHEREFORE, Plaintiffs respectfully pray that Judgment be entered as set forth below

1. General damages for Plaintiffs pain, suffering, disfigurement, emotional distress, shock

and agony in an amount in excess of $10,000.00;

2. Compensatory damages in an amount in excess of $10,000.00;

3. Special damages for Plaintiffs medical expenses in an amount to be proven at trial;

4, For punitive damages in excess of $10,000.00;
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DEFENDANT JACUZZI INC.’S ANSWER TO
PLAINTIFFS’ FOURTH AMENDED COMPLAINT

Defendant JACUZZI INC. doing business as JACUZZI LUXURY BATH (“Jacuzzi”),
answers Plaintiffs’ F ourth Amended Complaint and admits, denies and alleges, as follows:
Jacuzzi denies each and every allegation of Plaintiffs’ Fourth Amended Complaint, except
those allegations that are specifically admitted, qualified, or otherwise answered.
I
PARTIES AND JURISDICTION

1. In response to paragraphs 1 through 10 of Plaintiffs’ Fourth Amended Complaint,
Jacuzzi lacks sufficient knowledge or information to form a belief as to truth of the allegations
and therefore denies the same.

2. In response to paragraph 11 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
admits that it is a foreign corporation that does business in the State of Nevada.

3. In response to paragraphs 12 through 13 of Plaintiffs” Fourth Amended Complaint,
Jacuzzi lacks sufficient knowledge or information to form a belief as to truth of the allegations
and therefore denies the same.

1L

- GENERAL FACTUAL ALLEGATIONS

4. In response to paragraphs 14 through 17 of Plaintiffs’ Fourth Amended Complaint,
Jacuzzi lacks sufficient knowledge or information to form a belief as to truth of the allegations
and therefore denies the same.

5. In response to paragraph 18 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
admits that it was, at all relevant times, a manufacturer and distributer of bath and plumbing
products for the residential market. Jacuzzi further admits that it was, in part, the manufacturer of
the Jacuzzi walk-in tub claimed to have been used by Sherry Lynn Cunnison. All other
allegations in paragraph 18 are denied.

6. In response to paragraphs 19 through 20 of Plaintiffs’ Fourth Amended Complaint,

Jacuzzi lacks sufficient knowledge or information to form a belief as to truth of the allegations

-2-
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and therefore denies the same.

7. In response to paragraphs 21 through 23 of Plaintiffs’ Fourth Amended Complaint,’
they pertain to Doe and Roe defendants, requiring no response. Jacuzzi therefore denies all
allegations contained therein.

8. In response to paragraph 24 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi

| denies the allegations contained therein.

9. In response to paragraphs 25 through 27 of Plaintiffs’ Fourth Amended Complaint,
Jacuzzi lacks sufficient knowledge or information to form a belief as to truth of the allegations
and therefore denies the same.

10.  Inresponse to paragraphs 28 through 30 of Plaintiffs' Fourth Amended Complaint,
Jacuzzi denies the allegations contained therein.

11.  Inresponse to paragraphs 31 through 33 of Plaintiffs' Fourth Amended Complaint,
Jacuzzi lacks sufficient knowledge or information to form a belief as to truth of ﬁe allegations
and therefore denies the same.

12. In response to paragraph 34 of Plaintiffs' Fourth Amended Complaint, Jacuzzi
denies the allegations contained therein.

13. Inresponse to paragraphs 35 through 36 of Plaintiffs' Fourth Amended Complaint,
Jacuzzi lacks sufficient knowledge or information to form a belief as to truth of the allegations
and therefore denies the same.

FIRST CAUSE OF ACTION
Negligence as to All Defendants

14, In response to paragraph 37 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
incorporates by reference its responses to each and every allegation contained in paragraphs 1
through 36, as though fully set forth herein.

15. In response to paragraph 38 of Plaintiffs’ Fourth Amended Complaint, the
allegations contained therein call for legal conclusions, requiring no response. Jacuzzi therefore
denies all allegations contained therein.

/117

PA019




Snell & Wilmer

LLP.
LAW OFFICES

3883 Howard Hughes Parkway, Suite 1100
702.784.5200

Las Vegas, Nevada 89169

E VS v

O R 3 AN W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

16.  In response to paragraphs 39 and 40 of Plaintiffs’ Fourth Amended Complaint,
Jacuzzi denies the allegations contained therein.

17.  In response to paragraph 41 of Plaintiffs’ Fourth Amended Complaint, the
allegations contained therein call for legal conclusions, requiring no response. Jacuzzi therefore
denies all allegations contained therein.

18. In response to paragraph 42 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
denies the allegations contained therein.

SECOND CAUSE OF ACTION

Strict Product Liability Defective Design,
Manufacture and/or Failure to Warn
as to all Defendants

19.  In response to paragraph 43 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
incorporates by reference its responses to each and every allegation contained in paragraphs 1
through 42, as though fully set forth herein.

20.  In response to paragraph 44 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
denies the allegations contained therein.

21.  Inresponse to paragraphs 45 through 46 of Plaintiffs’ Fourth Amended Complaint,
they pertain to Doe and Roe defendants, requiring no response. Jacuzzi therefore denies all
allegations contained therein.

22.  Inresponse to paragraphs 47 through 60 of Plaintiffs’ Fourth Amended Complaint,
Jacuzzi denies the allegations contained therein.

THIRD CAUSE OF ACTION

Breach of Express Warranties as to Jacuzzi Inc., doing business as Jacuzzi Luxury Bath,
First Street for Boomers & Beyond, Inc., AITHER Dealer, Inc., and Homeclick, LLC

23.  In response to paragraph 61 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
incorporates by reference its responses to each and every allegation contained in paragraphs 1
through 60, as though fully set forth herein.

_ 24.  In response to paragraph 62 of Plaintiffs' Fourth Amended Complaint, Jacuzzi
admits that it the subject tub was covered by a limited express warranty. All other allegations in

paragraph 62 are denied.
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25.  Inresponse to paragraphs 63 through 64 of Plaintiffs’ Fourth Amended Complaint,
Jacuzzi denies the allegations contained therein.

FOURTH CAUSE OF ACTION

Breach of Implied Warranty of Fitness for a Particular Purpose as to Jacuzzi Inc., doing
business as Jacuzzi Luxury Bath, First Street for Boomers & Beyond, Inc.,
AITHR Dealer, Inc., and Homeclick, LLC

26.  In response to paragraph 65 of Plaintiffs” Fourth Amended Complaint, Jacuzzi
incorporates by reference its responses to each and every allegation contained in paragraphs 1
through 64, as though fully set forth herein.

27.  Inresponse to paragraphs 66 through 70 of Plaintiffs' Fourth Amended Complaint,
Jacuzzi denies the allegations contained therein.

FIFTH CAUSE OF ACTION

Breach of Implied Warranty of Merchantability as to Jacuzzi Inc.,
doing business as Jacuzzi Luxury Bath, First Street for Boomers & Beyond, Inc.,
AITHR Dealer, Inc., and Homeclick, LLC

28.  In response to paragraph 71 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
incorporates by reference its respoﬁses to each and every allegation contained in paragraphs 1
through 71, as though fully set forth herein. |

29.  Inresponse to paragraphs 72 through 73 of Plaintiffs' Fourth Amended Complaint,
Jacuzzi denies the allegations contained therein.

PUNITIVE DAMAGES

As to Jacuzzi Inc., doing business as Jacuzzi Luxury Bath,
First Street for Boomers & Beyond, Inc., AITHR Dealer, Inc., and Homeclick, LLC

30.  In response to paragraph 74 of Plaintiffs’ Fourth Amended Complaint, Jacuzzi
incorporates by reference its responses to each and every allegation contained in paragraphs 1
through 73, as though fully set forth herein.

31.  Inresponse to paragraphs 75 through 76 of Plaintiffs' Fourth Amended Complaint,
Jacuzzi denies the allegations contained therein.

32.  In response to paragraph 77, Jacuzzi denies the allegations contained therein,
insofar as they pertain to Jacuzzi.
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33.  Inresponse to paragraphs 78 and 79, Jacuzzi lacks sufficient information to form a
belief as to the truth of the matter asserted and therefore denies the same.

34, In response to paragraph 80, Jacuzzi admits that it advertises that its walk-in tubs
are safe. Jacuzzi lacks sufficient information to form a belief as to the truth of the remaining
allegations in paragraph 80 and therefore denies the same.

35. In response to paragraph 81, Jacuzzi admits that advertises that Jacuzzi is an
industry leader with regard to safety of those who use the walk-in tub and that Jacuzzi is an
industry leader regarding tub safety. J a;:uzzi lacks sufficient information to form a belief as to the
truth of the remaining allegations in paragraph 81 and therefore denies the same.

36.  In response to paragraphs 82 through 84, Jacuzzi lacks sufficient information to
form a belief as to the truth of the allegations and therefore denies the same.

37.  Inresponse to paragraph 85 through 91, Jacuzzi denies ‘the allegations therein.

ADDITIONAL DEFENSES

As separate additional defenses to Plaintiffs’ Fourth Amended Complajnt, Jacuzzi alleges
as follows:
FIRST ADDITIONAL DEFENSE
Plaintiffs’ Fourth Amended Complaint fails to state a claim upon which relief can be
granted against Jacuzzi. |
SECOND ADDITIONAL DEFENSE
Jacuzzi avers that the Plaintiffs’ and Cunnison’s injuries and damages, if any, were solely
and proximately caused or contributed to by Plaintiffs’ and Cunnison’s failure to exercise
ordinary care for their own safety and by Plaintiffs’ and Cunnison’s negligence and were not
caused by or through any fault or negligence on the part of Jacuzzi, and therefore, Plaintiffs are
not entitled to recover from Jacuzzi.
THIRD ADDITIONAL DEFENSE
Jacuzzi avers that the Plaintiffs’ and Cunnison’s injuries and damages, if any, were not
caused by or as a result of any defect in the subject walk-in tub, and, therefore, Plaintiffs are not

entitled to recover from Jacuzzi.
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FOURTH ADDITIONAL DEFENSE
Jacuzzi avers that the Plaintiffs’ and Cunnison’s injuries and damages, if any, were
proximately caused or contributed to, by, or through the fault or negligence of persons or entities
other than Jacuzzi and therefore, Plaintiffs are not entitled to recover from Jacuzzi.
FIFTH ADDITIONAL DEFENSE
Jacuzzi avers that any product allegedly designed, marketed, manufactured and sold by
Jacuzzi was designed, marketed, manufactured and sold in accordance and consistent with the
state of the art and free of any defect.
SIXTH ADDITIONAL DEFENSE
Jacuzzi avers that in the event the product at issue in this lawsuit is identified as having
caused or contributed to Plaintiffs’ alleged damages, which is expressly denied, said damages
were the result of the product having been used in a manner not intended by Jacuzzi and not in
accordance with the instructions and labels provided by Jacuzzi or with known safety practices.
| SEVENTH ADDITIONAL DEFENSE
Jacuzzi avers that if there was any defect or deficiency in the product as of the time of the
incident alleged in Plaintiffs’ Fourth Amended Complaint, such being expressly denied, such
defect or deficiency did not relate to the design, manufacture, warnings or sale of the product but
was the result of abnormal use, misuse, abuse, improper installation, improper maintenance,
substantial alteration, change or modification, or other actions on the part of Plaintiffs or others
for whom Defendant is not responsible.
EIGHTH ADDITIONAL DEFENSE
Jacuzzi denies all negligence in the design, manufacture, warnings, or sale of the product
in question.
NINTH ADDITIONAL DEFENSE
Jacuzzi avers that Plaintiffs’ claims are barred, in whole or part, because the product in
question was at all material times consistent with industry customs, applicable standards, and
available technological, scientific, and industrial state-of-the-art.
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TENTH ADDITIONAL DEFENSE
Jacuzzi avers that Plaintiffs’ claims are barred, in whole or part, because Plaintiffs'
spoliated evidence.
ELEVENTH ADDITIONAL DEFENSE
Jacuzzi avers that it did not owe Plaintiffs or Cunnison a legal duty to protect Plaintiffs or
Cunnison from the particular risk of harm that caused, or was the substantial factor in causing, the
subject incident.
TWELFTH ADDITIONAL DEFENSE
Jacuzzi avers that Plaintiffs’ alleged damages, if any, are the result, in whole or in part, of
Plaintiffs’ or Cunnison’s failure to exercise reasonable care to reduce or mitigate their damages.
THIRTEENTH ADDITIONAL DEFENSE
Jacuzzi avers that Plaintiffs’ damages, if any, were caused, in whole or in part, by the acts
and omissions of Plaintiffs, other defendants, and other unnamed individuals, and, asa result, any
recovery against Jacuzzi must be diminished in proportion to the relative degree of negligence or
fault of Plaintiffs and the other responsible parties under the applicable comparative negligence
statutes.
FOURTEENTH ADDITIONAL DEFENSE
Jacuzzi avers that Plaintiffs have unclean hands in the matters alleged in the Fourth
Amended Complaint and, by virtue of their acts, conduct, representation and omissions, Plaintiffs
have waived their right to the relief sought.
FIFTEENTH ADDITIONAL DEFENSE
Jacuzzi avers that Plaintiffs’ claims are barred beéause Cunnison assumed the risk of any
damages alleged in the Complaint.
SIXTEENTH ADDITIONAL DEFENSE
Pursuant to Rule 11 of Nevada Rules of Civil Procedure, as amended, all possible
additional defenses may not have been alleged herein insofar as sufficient facts are not available
after reasonable inquiry upon the filing of Plaintiffs’ Fourth Amended Complaint and, therefore,

Jacuzzi reserves the right to amend its Answer to allege additional defenses if subsequent
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investigation warrants.

WHEREFORE, Jacuzzi prays for judgment as follows:
1. That Plaintiffs take nothing by their Fourth Amended Complaint and that this

action be dismissed in its entirety with prejudice;

2. For costs incurred in defense of this action;
3. For reasonable attorneys’ fees incurred in defense of this action; and
4. For such other relief as the Court may deem just and proper.

DATED this _7th _day of March, 2018.

SNELL & WILMER L.L.P.

By:

aughn A. Crawford

/Nevada Bar No. 7665
Joshua D. Cools

Nevada Bar No. 11941

Alexandria L. Layton

Nevada Bar No. 14228

3883 Howard Hughes Parkway, Suite 1100

Las Vegas, NV 89169

Attorneys for Defendant

JACUZZI INC. doing business
as JACUZZI LUXURY BATH
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen
(18) years, and I am not a party to, nor interested in, this action. On this date, I caused to be
served a true and correct copy of the foregoing DEFENDANT JACUZZI INC.’S AMENDED
ANSWER TO PLAINTIFFS’ FOURTH AMENDED COMPLAINT by the method indicated

below, addressed to the following:

XXXXX Odyssey E-File & Serve
Benjamin P. Cloward, NV Bar No. 11087
RICHARD HARRIS LAW FIRM

801 S. Fourth Street

Las Vegas, NV 89101

Telephone: (702) 444-4444

Facsimile: (702) 444-4455

Email: Benjamin@RichardHarrisLaw.com
Attorneys for Plaintiffs

Charles H. Allen (pro hac vice)

Charles Allen Law Firm

950 East Paces Ferry Road, Suite 1625
Atlanta, GA 30326 '
Telephone: (404) 973-0076

Email: callen@charlesallenlawfirm.com
Attorneys for Plaintiffs

Stephen J. Erigero, NV Bar No. 11562
Timothy J. Lepore, NV Bar No. 13908
Arthur N. Bortz, NV Bar No. 14035
ROPERS, MAJESKI, KOHN & BENTLEY
3753 Howard Hughes Pkwy., Suite 200
Las Vegas, NV 89169

Telephone: (702) 954-8300

Facsimile: (213) 312-2001

Email: stephen.erigero@rmkb.com
Email: timothy.lepore@rmkb.com
Email: arthur.bortz@rmkb.com
Attorneys for Defendant/Cross-
Defendant/Cross-Claimant
BESTWAY BUILDING

& REMODELING, INC.

DATED this _7th _day of March, 2018.

4835-2108-3471.2

Meghan M. Goodwin, NV Bar No. 11974
THORNDAL, ARMSTRONG, DELK
BALKENBUSH & EISINGER

1100 East Bridger Avenue

Las Vegas, NV 89101-5315

Mail to: P.O. Box 2070

Las Vegas, NV 89125-2070

Telephone: (702) 366-0622

Facsimile: (702) 366-0327

Email: mmg@thorndal.com

Attorneys for Defendants/Cross-Defendants
FIRST STREET FOR BOOMERS &
BEYOND, INC. and AITHR DEALER, INC.

Emplayee 7f Sne& Wilmer L.L.P.
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DECLARATION OF JOSHUA D. COOLS, ESQ. IN SUPPORT OF
DEFENDANT JACUZZI INC. DBA JACUZZI LUXURY BATH’S MOTION FOR
PROTECTIVE ORDER ON AN ORDER SHORTENING TIME

Joshua D. Cools, Esq., declares as follows:

1. I am an attorney with the law firm of Snell and Wilmer L.L.P., counsel of record
for Jacuzzi Inc. in the above-entitled action. I have personal knowledge of all matters stated
herein and would competently be able to testify to them and make this declaration under the
penalty of perjury.

2. I make this declaration in support of Defendant’s Motion for Protective Order on
an Order Shortening Time.

3. Pursuant to EDCR 2.26, an Order Shortening Time is warranted for the following
reasons.

4. Defendant’s Motion seeks a protective order related to deposition notices and
written discovery. The depositions are scheduled for September 20 and 21, 2018. The responses
to the written discovery is due on October 1, 2018

5. An order shortening time is warranted to allow the Court to address these
important issues before the written discovery is due and the depositions are scheduled.

6. On August 27, 2018, I received Plaintiffs’ Second Request for Production of
Documents to Jacuzzi Inc.

7. On August 29, 2018, I first contacted Mr. Cloward to meet and confer over these
issues. We exchanged a couple of emails, but were unable to meet and confer over the phone at
that time.

8. On September 6, 2018, I called Mr. Cloward to meet and confer over the issues
raised in this motion. Despite the parties’ discussion of each request for production and the
depositions that have been noticed, the parties were unable to reach an acceptable compromise on
any of the issues pertinent to this Motion. Mr. Cloward and I did agree to treating certain
requests for production as interrogatories and to produce experts’ files at the time of their

depositions, but those parts of Plaintiffs’ discovery requests are not at issue in this Motion.

4826-2114-8530.1
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MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

A protective order is needed in this case because Plaintiffs are seeking discovery that is
disproportionate to the case, harassing, irrelevant, and protected by various privileges. Plaintiffs
are unhappy with this Court’s recent treatment of their sanctions motions and are now trying to
harass Jacuzzi with the discovery that is subject to this Motion. Importantly, Jacuzzi has
complied with this Court’s order and produced records showing all incidents from 2008 to the
present involving personal injury or claims of death, regardless of similarity to Plaintiffs’ claims.
This is not good enough for Plaintiffs who continue to claim that Jacuzzi is “lying” and hiding
documents. This is wrong and Plaintiffs harassing and disproportionate discovery should not be
allowed. Ultimately, the claims against Jacuzzi are about whether a specific product—a Jacuzzi®
model 5229 Walk-In Tub installed in 2013—was defective. Plaintiffs’ discovery is not about
this—it is about the litigation itself and Plaintiffs’ frustration that they cannot find a smoking gun
that does not exist. Accordingly, a protective order is necessary to limit Plaintiffs’ improper use
of discovery, which the court warned Plaintiffs’ counsel about at the August 29, 2018, hearing.

II. FACTUAL BACKGROUND

A. The Incident.

This is a product liability action involving vague claims (which have materially changed
since first asserted) that a Jacuzzi® Walk-In Tub was defectively designed or that the warnings
related to the tub were insufficient. On January 27, 2014, Sherry Cunnison had a Jacuzzi® Walk-
In Tub installed in her home in Las Vegas, Nevada. She selected the tub a couple months earlier.
Plaintiffs allege that about a month after installation Cunnison was using the bathtub and
somehow became stuck in the tub, and unable to exit. Plaintiffs’ Fourth Am. Compl., § 27-29.
On February 21, 2014, a well-being check was performed and Cunnison was found in the bathtub.
Id. at § 31. Cunnison died at the hospital on February 27, 2014. Id. at § 35. Plaintiffs are the
surviving heirs of Cunnison and allege causes of action against all defendants for negligence and
strict product liability for defective design, manufacture, or failure to warn, claiming that the
defendants’ actions were the cause of Cunnison’s death. See generally, id.

-6-
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B. Relevant discovery to date.

This case has been pending since 2016 and the parties have engaged in significant
discovery. The parties have taken 16 depositions and served several sets of written discovery.
Pursuant to Plaintiffs’ written requests and its own discovery obligations, Jacuzzi has identified
over 2,900 pages of documents. But discovery has been contentious. Two areas of dispute have
been the scope of “other incident” discovery and Jacuzzi’s communications about this claim
(internally and with outside counsel).

1. Prior discovery regarding Jacuzzi's communications related to Plaintiffs’ claim.

In early 2018, counsel for both parties conferred regarding the scope of what claim
communications would be identified. Significantly, Jacuzzi had no notice of the claim until a
letter of representation from Plaintiffs’ counsel. On February 23, 2018, the parties agreed that it
would be for communications from the date of the incident (February 21, 2014) up to the filing of
suit (February 3, 2016) and Jacuzzi agreed to use the specific search terms (suggested by
Plaintiffs’ counsel).! On April 3, 2018, Jacuzzi’s counsel sent Plaintiffs’ counsel the privilege log
identifying those communications.

2. Prior discovery regarding Jacuzzi’s search for “other incidents.”

Also in early 2018, counsel for both parties conferred regarding the scope of other
incident discovery. Jacuzzi agreed to search its records for prior incidents using search terms
provide by Plaintiffs’ counsel.? Upon review of the results from those searches, all of which were
“false positives”—they did not contain any prior incidents of personal injury even remotely
related to the claims Plaintiffs have asserted—Jacuzzi’s counsel sent Plaintiffs’ counsel a letter
confirming that there were no prior similar incidents involving walk-in tubs.* This was consistent

. . . . . . 5
with Jacuzzi’s discovery responses related to prior incidents.

! Cools Aff. § 8.

2 See April 3, 2018 Letter; Cools AfF. f 8-9.

? Cools Aff. 8.

4 Cools Aff. 1 8 & 10.

5 Jacuzzi’s Responses to Plaintiffs’ First Set of Interrogatories, 9:21-28; 10:1-9; Jacuzzi’s Responses to Plaintiffs’
First Set of Requests for Production, 13:1-12; 16:18-28; 17:1-3; 18:8-20 (excerpts collectively attached as Exhibit 3).
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On May 24, 2018, Bill Demeritt testified as one of Jacuzzi’s corporate representatives. He
was designated to testify regarding prior incidents and Jacuzzi’s search of its records regarding
such incidents if any.® He testified that there were no such incidents and identified the individuals
that assisted him and counsel in searching Jacuzzi’s records.” Plaintiffs’ counsel then expanded
the scope of inquiry and asked Mr. Demeritt if there were any subsequent incidents and Mr.
Demeritt denied that he was aware of any.® Subsequently, Plaintiffs’ filed a motion to strike
Jacuzzi’s answer. This Court ordered Jacuzzi to do another search of its records and produce any
personal injury claims involving walk-in tubs from 2008 to the present. Jacuzzi complied with
the Court’s order and identified a few post-incident claims, producing the incident reports for
each claims.’

On August 27, 2018, Jacuzzi received Plaintiffs’ Second Request for Production of

Documents to Jacuzzi Inc.'”

IIIl. ARGUMENT

A. Discovery is limited in scope and should not be unreasonably duplicative, unduly
burdensome, or disproportional to the needs of the case.

It is axiomatic that discovery is limited in scope and should not be used to harass."'
Nevada Rule of Civil Procedure 26 provides that the Court may “make any order which justice

requires to protect a party or person from annoyance, embarrassment, oppression, or undue

12

burden,”'? upon a showing of “good cause.”’®> Additionally, discovery is limited by rule to “any

matter, not privileged, which is relevant to the subject matter involved in the pending action.”™

Nevada’s current version of the Rules of Civil Procedure further establishes that discovery “shall

8 Jacuzzi’s Objection to Plaintiffs’ Fifth Amended Notice to Take Videotaped Depositions of 30(b)(6) for Jacuzzi at
26:13-28; 27:1-27; 29:1-28; 30:1-3, excerpts attached as Exhibit 4.

7 Deposition of Bill Demeritt (May 24, 2018) at 16:1-25:25, excerpts attached as Exhibit 5.

81d at 76:1-77:2.

? August 17, 2018 Letter, attached as Exhibit 6.

'° Plaintiffs’ Second Request for Production of Documents to Jacuzzi Inc., attached as Exhibit 7.

1 See Oppenheimer Fund v. Sanders, 437 U.S. 340, 353 (1978) (“Discovery should be denied when a party’s aim is
to ... harass the person from whom he seeks discovery,” Heidelberg Americas, Inc. v. Tokyo Kikai Seisakusho, 333
F.3d 38, 42 (1* Cir. 2003) (upholding the quashing of a subpoena based on issues of scope.)).

12 Nev. R. Civ. P. 26(c).

1 Okada v. Eighth Jud. Dist. Ct., 131 Nev. Adv. Op. 83, 359 P.3d 1106, 1111 (2015) (citing Cadent Ltd. v. 3M
Unitek Corp., 232 F.R.D. 625, 629 (C.D.Cal.2005) (recognizing that FRCP 26(c), which is the analog to NRCP
26(c), requires the party seeking the protective order to establish “good cause™)).

' Nev. R. Civ. P. 26(a)(1).
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be limited by the court if it determines that: (i) the discovery sought is unreasonably cumulative
or duplicative, . . . or (iii) the discovery is unduly burdensome or expensive, taking into account
the needs of the case, the amount in controversy, limitations on the parties, resources, and the
importance of the issues at stake in the litigation.”'> The latter part of this rule is often referred to
as proportionality in discovery and is one of the focus points for the proposed revisions to the
Nevada Rules of Civil Procedure. In the proposed rule changes, the Committee has
recommended the adoption of proportionality language used in the Federal Rules of Civil
Procedure. That proposed language states “Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party’s claims or defenses and proportional to the

needs of the case.”'®

While more explicit in the proposed rules and the current Federal Rules of
Civil Procedure, these limitations are consistent with Nevada’s Rules of Civil Procedure.!”
Courts have regularly limited or prohibited discovery that are not proportional to the needs of the
case and were outside the scope of discovery.'® As one court noted, “[i]f the requirement for
proportionality in discovery means anything, however, it must mean that burdensome, tangential
discovery should not be permitted based on the mere possibility that something may turn up to

support what is otherwise only speculation.”'

!> Nev. R. Civ. P. 26(a)(2) (emphasis added).

16 petition to Amend the Nevada Rules of Civil Procedure, the Nevada Rules of Appellate Procedure, and the Nevada
Electronic Filing and Conversion Rules, ADKT 0522 (Aug. 17, 2018),
https://nvcourts.gov/Supreme/Rules/Amendments/Proposed/ADKT_0522__In_re_ Committee_Update_and_Revise_
NRCP/.

17 See Guerrero v. Wharton, No. 216CV01667GMNNIK, 2017 WL 7314240, at *2 (D. Nev. Mar. 30, 2017)
(“Proportionality focuses on the marginal utility of the discovery being sought. At bottom, proportionality is a
“common-sense concept” that should be applied to establish reasonable limits on discovery.”) (citing /n re Methyl
Tertiary Butyl Ether Prods. Liab. Litig., 180 F. Supp. 3d 273, 280 n.43 (S.D.N.Y. 2016); Sprint Comm'’s Co. v. Crow
Creek Sioux Tribal Court, 316 F.R.D. 254, 263 (D.S.D. 2016)).

'® Wilson v. Wal-Mart Stores, Inc., No. 2:15-CV-1791-RCJ-VCF, 2016 WL 526225, at *8 (D. Nev. Feb. 9, 2016)
(“Any benefit derived from information about subsequent, third-party investigations of the incident or third-party
claims arising out of the incident is outweighed by the expense and burden imposed on Wal-Mart to collect
responsive documents.”); McCall v. State Farm Mut. Auto. Ins. Co., No. 216CV01058JADGWF, 2017 WL 3174914,
at *9 (D. Nev. July 26, 2017) (“If the requirement for proportionality in discovery means anything, however, it must
mean that burdensome, tangential discovery should not be permitted based on the mere possibility that something
may turn up to support what is otherwise only speculation.”); Eagle Air Med Corp. v. Sentinel Air Med. All., No.
218CV00680JCMPAL, 2018 WL 3370528, at *5 (D. Nev. July 10, 2018) (“The pretrial process must provide parties
with efficient access to what is needed to prove a claim or defense, but eliminate unnecessary or wasteful
discovery.”).

' McCall, 2017 WL 3174914, at *9.
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B. Plaintiffs are seeking depositions that are duplicative of other testimony, irrelevant
to this litigation, protected by attorney client and work product privileges,
disproportional, and harassing to Jacuzzi.

Despite Plaintiffs having already deposed a corporate representative regarding other prior
incidents and what Jacuzzi did to search for those prior incidents, Plaintiffs are now seeking
deposition testimony that is unreasonably duplicative and irrelevant to this litigation and
harassing to Jacuzzi. Plaintiffs unilaterally noticed seven depositions for September 20 and 21,
2018. Three of the depositions involve individuals that, at the direction of counsel, were involved
in discovery: Kurt Bachmeyer, Regina Reyes, and Jess Castillo. Importantly, Plaintiffs are not
seeking these depositions because the deponents have any information relevant to Plaintiffs’
claims against Jacuzzi. Rather, the depositions are predicated on the supposition that Jacuzzi or
Jacuzzi’s counsel is hiding documents from Plaintiffs. Jacuzzi previously produced Bill Demeritt
to testify regarding prior similar incidents.”® Demeritt testified that Bachmeyer, Reyes, and
Castillo participated in the search for prior similar incidents.?! As indicated in Jacuzzi’s counsel’s
April 23, 2018 letter to Mr. Cloward, Jacuzzi performed a search of prior incidents using
Plaintiffs’ proposed search terms and did not identify any responsive incidents.”? Plaintiffs are
now seeking to depose Bachmeyer, Reyes, and Castillo about the litigation assistance they
provided to counsel.

' Any information that Bachmeyer, Reyes, and Castillo have related to this search is subject
to attorney client privilege and the attorney work product doctrine.?? Their involvement was at
the specific direction of counsel and in response to discovery dialogue with opposing counsel and
this Court.?* Furthermore, Plaintiffs have already deposed a corporate representative on these
specific issues.”” Plaintiffs’ entire basis for noticing these depositions is an ill-conceived
conspiracy theory that Jacuzzi is hiding documents—something this Court has explicitly warned

against. Put differently, the focus is how Jacuzzi has litigated the case, not obtaining information

2 Jacuzzi’s Objection to Plaintiffs’ Fifth Amended Notice to Take Videotaped Depositions of 30(b)(6) for Jacuzzi at
26:13-28; 27:1-27; 29:1-28; 30:1-3.

2! Demerritt Dep. at 19:7-20:2.

2 April 23, 2018 letter.

2 NRCP 26(b)(3); NRS 49.035 et. seq.

% Cools Affidavit at ] 8 & 10.

2 Demeritt Dep. at 16:1-25:25.
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relevant to Plaintiffs’ claims. Moreover, in addition to being objectionable on the basis of
privilege and thus a complete waste of the parties’ time, the depositions would be
disproportionate to the needs of the case as they are unreasonably duplicative of Mr. Demerrit’s
testimony and, considering the privilege issues, unduly burdensome and harassing to Jacuzzi.
Despite all substantive testimony being privileged, Jacuzzi will have to undergo the unnecessary
expense of preparing each of these witnesses for deposition, defending these depositions and
likely instructing the witnesses not to answer most of the questioned posed based on the attorney
client and/or work product privileges. For these reasons the depositions ought to be prohibited
with a protective order. At a minimum, Plaintiffs’ counsel should be ordered to make an offer of
proof regarding the purpose of the depositions, questions and that will be asked of the witnesses,
and why the witnesses’ responses are not privileged.
C. Plaintiffs’ written discovery is harassing, disproportional, and unduly burdensome.
Similar to Plaintiffs’ deposition notices, Plaintiffs have served requests for production that
are abusive and disproportional because they seek documents that are, at best, tangentially related
to the subject matter of this case, patently privileged, and unduly burdensome to Jacuzzi. The

discovery is harassing and should not be permitted.

1 Plaintiffs’ Requests for Production 11-15 improperly seek communications made
during this litigation to or at the direction of counsel.

Jacuzzi has already produced or listed on a privilege log all communications about the
incident, up to the date that Plaintiffs’ filed suit?® In fact, Jacuzzi’s counsel conferred with
Plaintiffs’ counsel to confirm that the parameters of Jacuzzi’s search for internal communications
about the incident were acceptable to Plaintiffs.”’ Jacuzzi then performed a search of its
communications for any correspondence about this incident, up to the date of Plaintiffs’ filing
suit.® This was due to the obvious fact that any communication about the incident following the

suit would be subject to attorney client privilege and work product privileges. Despite this

% April 3, 2018 Letter.
%7 See Cools Aff. at § 8-9; April 3, 2018 Letter.
% Cools Aff. at 1 8-9; April 3,2018 Letter.
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production, and based on Plaintiffs’ misguided conspiracy theory, Plaintiffs’ now seek the

following discovery:

REQUEST NO. 11.

Any communications between William B. Demeritt and one or
more of the Identified Persons regarding preserving, saving,
reloading of any documents related to the Subject Incident.

REQUEST NO. 12.

Any communications between Michael A. Dominguez and one or
more of the Identified Persons regarding preserving, saving,
reloading of any documents related to the Subject Incident.

REQUEST NO. 13.

Any communications between Ron Templer and one or more of the
Identified Persons regarding preserving, saving, reloading of any
documents related to the Subject Incident.

REQUEST NO. 14.

Any communications between Anthony Lovallo and one or more of
the Identified Persons regarding preserving, saving, reloading of
any documents related to the Subject Incident.

REQUEST NO. 15.

Any communications between Nicole Simetz and one or more of
the Identified Persons regarding preserving, saving, reloading of
any documents related to the Subject Incident.

REQUEST NO. 16.

All communications exchanged by the Identified Persons in native
format discussing and/or relating in any way to the subject incident
that include one or more of the following terms identified below in
sub-section i) to xxii). (Note: the"!" is used below as a root
expander in order to retrieve words with variant endings. For
instance, "fall!" would retrieve "fall,” "falls", and, "falling.").

i) Fall!

ii) Slip!

ii1) Elderly
iv) Overweight
v) Enter!
vi) Exit!
vii) Door
viii) Stab!
ix) Body

x) Position
xi) Water
xii) Control
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xiii) Faucet
xiv) Seat

xv) Bathtub
xvi) Walk-in
xvii) Tub

xviii) Handhold!
xix) Grab

xx) Rail!

xxi) Grip

xxii) Bar!
xxiii) Cunnison
xxiv) Smith
xxv) Cullen
xxvi) Baize

It is important to note that three of these individuals identified in requests 11-13 are
attorneyé or part of Jacuzzi’s legal department: General Counsel Anthony Lovallo, Corporate
Counsel Ron Templer, and Nicole Simetz. Mike Dominguez is the Director of Engineering and
one of the designated corporate representatives for testimony pursuant to NRCP 30(b)(6). Bill
Demeritt is Vice President and Director of Risk Management (as well as an officer of several
other companies that are unrelated to the subject bathtub or subject incident) and the other
designated corporate representative for testimony pursuant to NRCP 30(b)(6). Further, the
“Identified Persons” are these five individuals, three individuals involved in identifying any
similar incidents, and four former employees who have nothing to do with this litigation.?

Plaintiffs’ requests suggests that Jacuzzi is obligated to search all litigation
communication for the last two and a half years and produce or include on a privilege log any
communications regarding “preserving, saving, or reloading any documents” related to the case
or referencing Plaintiffs’ list of terms. Notably, this includes a term like “tub.” (Jacuzzi is in the
business of making tubs and related products. In addition to the overbreadth, nearly all, if not all,
such communication was made subject to attorney work product or attorney client privilege. The
“Identified Persons™ only communication about this claim would be at the direction of counsel or

to counsel. Jacuzzi has already produced all pre-filing documents related to the Subject Incident

% Former employee Ray Torres did participate in some pre-litigation activity, but all communications he had about
the claim have already been listed on Jacuzzi’s privilege log.
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or identified them on the privilege log. These new requests are disproportional and create a

significant undue burden on Jacuzzi. They should be subject to a protective order.

2. Plaintiffs’ Request for Production 17 seeks copies of the hard drives of Mr.
Dominguez and Mr. Demeritt without any justification for the same.

Two of the most egregious discovery requests are the requests for hard drives of Jacuzzi’s

Director of Engineering and Vice President and Director of Risk Management:

REQUEST NO. 17.

Production of forensic duplicates ("mirror images") of the computer
hard drives used by the following individuals in the course of
Defendant's business from January I, 2012 to the present:

i) William B. Demeritt

ii) Michael A. Dominguez
Plaintiff proposes that said forensic duplicates shall be produced to
an independent forensic vendor (Evidence Solutions, Inc.) that will

analyze the duplicates for discoverable information at Plaintiffs cost
using mutually agreeable search terms.

This is a brazen grab for materials that are obviously irrelevant and intended to create
litigation costs for Jacuzzi. Plaintiffs have no articulable justification for such a request—Jacuzzi
has already produced any relevant, non-privileged materials these hard drives would contain.
Further, the offer to submit to an independent vendor at Plaintiffs’ cost does not assuage the
disproportionality of this request or the undue burden that it puts on Jacuzzi. Plaintiff has not
even finished its 30(b)(6) deposition of Mr. Dominguez. And tellingly, Plaintiffs have proposed
no “mutually agreeable search terms.” This is more evidence that Plaintiffs are seeking to make
this case about the litigation itself, not subject matter of their claims. As noted earlier, “[i]f the
requirement for proportionality in discovery means anything, however, it must mean that
burdensome, tangential discovery should not be permitted based on the mere possibility that
something may turn up to support what is otherwise only speculation.”®® The Court should not

permit such an abuse of discovery.

3% McCail, 2017 WL 3174914, at *9.
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3. Requests 24-25 and 41-43 seek information that is intrusive and seeks to
improperly expand discovery beyond what the Court has already ordered.

Jacuzzi complied with the Court’s directive to identify personal injury or death claims
related to Jacuzzi’s walk-in tub products from 2008 to the present. Plaintiffs are now trying to get
around this ruling by expanding the scope of their discovery and for requesting more than what

the Court deemed appropriate:

REQUEST NO. 24.

All documents containing information pertaining to any other
lawsuit to which you were a named party regarding a consumer's
use of one of your walk-In tubs.

REQUEST NO. 25.

All documents containing information pertaining to any other
insurance claim to which you were a named party regarding a
consumer's use of one of your walk-In tubs.

REQUEST NO. 41.

All reports, logs, etc. memorializing any incident involving
consumer use of any of your Walk-in Tubs, for the period from
January 1, 2012 to the present.

REQUEST NO. 42.

All reports that you received from the U.S. Consumer Product
Safety Commission regarding your Walk-in Tubs from January 1,
2012 to the present.

REQUEST NO. 43.

All documents relating to complaints made to you about your
Walk-In Tubs from January 1, 2012 to the present.

Besides conflicting with this Court’s ruling, there are several other defects in these requests.
First, they go beyond personal injury claims, thereby including every sort of warranty claim and
other unrelated “claims” related to walk-in tubs. This is evident in Plaintiffs’ use of “any incident

9931

involving consumer use™' and “complaints.” Plaintiffs requests are so overly broad that they

arguably would include every call that Jacuzzi has received from a consumer regarding a walk-in-

31 Pls.’ Request for Production Nos. 24, 25, & 41.
32 Pls.” Request for Production No. 43.

-15-

4826-2114-8530.1

PA041




Snell & Wilmer

LLP.
LAW OFFICES
3883 Howard Hughes Parkway, Suite 1100

Las Vegas, Nevada 89169

702.784.5200

O 0 NN N Rk W NN =

N NN N N N N N N = = e e e e e e e
N NN N L kA WN = O Y NN DR WD = O

o’ \e’

tub, and every complaint relating to a warranty claim. For example, if a customer called in to
complain that the tub was leaking, a pump was not working or the finish on the faucet was
peeling would be included, despite the fact such complaints have no relevance to the claims
asserted in this action. This is why the Court properly limited the search to claims of personal
injury or death. Second, Requests 24 and 25 have no date range, despite the Court explicitly
limiting the time frame that Jacuzzi needed to search for responsive documents. And third, even
if limiting the scope to personal injury claims, Plaintiffs have not established that they are entitled
to all of Jacuzzi’s documents related to other incidents. As already represented to this Court,
Jacuzzi searched its records for personal injury claims involving walk-in tubs from 2008 to the
present and has produced an incident report or complaint for each incident. Notably, every single
incident was after Cunnison’s incident, so the only possible admissibility would be for
substantially similar incidents and to prove a “dangerous condition.” Plaintiffs have no basis for
the intrusive and disproportional request for all documents related to these claims, which
inevitably involves communications with counsel or its insurers. Such requests are unduly
burdensome and unwarranted in this case.

4. Request No. 26, 27, and 36 duplicative of RFP 7, 17, and 20.

This litigation has now been pending for over two years and Plaintiffs have already served
written discovery in this case. Despite Jacuzzi having already responded to similar discovery,

Plaintiffs are now making duplicative requests. Requests 26, 27, and 36 are such requests:

REQUEST NO. 26.

All statements or reports by any person who investigated the
subject incident.

REQUEST NO. 27.

Copies of any incident report prepared by you, or on your behalf,
concerning the subject incident or any claim or potential claim
arising out of the subject incident.

REQUEST NO. 36.

Your entire investigation file regarding the subject incident to
include documents gathered by your insurer and/or
insurance/claims/third-party administrator.
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Jacuzzi has already responded to substantially similar requests. For instance, Plaintiffs already
served requests for production seeking “[a]ll written, recorded and/or signed statement” of any
Jacuzzi employee concerning this action, “[a]ny documents prepared during the regular course
o[f] business as a result of the incident complained of in Plaintiffs’ Complaint,” and “the entire
claims and investigation file or files . . . .»** These discovery requests are entirely duplicative of
what Plaintiffs have already sought through other Requests for Production. Moreover, Plaintiffs
have been informed over and over again that Jacuzzi’s first notice of this claim was when
Plaintiffs’ counsel sent Jacuzzi a letter of representation suggesting litigation was imminent.

Such cumulative discovery is unnecessary and unduly burdensome.

3. Plaintiffs’ discovery requests regarding Jacuzzi's post-incident conduct is
irrelevant and should not be subject to discovery.

Plaintiffs also seek discovery regarding Jacuzzi’s protocols and conduct after Cunnison’s

incident:

REQUEST NO. 39.

Documents showing your "post-incident protocols" in force on
January 1, 2012 and any revisions thereto up to the present time.

REQUEST NO. 40.

Documents from any post-incident root cause analysis or other
analysis intended to promote product safety conducted by you
related to the subject incident.

The portion of the requests that seek information about Jacuzzi’s conduct or policies following
Cunnison’s incident (February 21, 2014) are irrelevant and should not be subject to discovery.
This does not involve subsequent remedial measure evidence—that would involve changes to the
design of the product of warnings, etc. Rather, Plaintiffs’ requests seek irrelevant information
about Jacuzzi’s internal policies or conduct following the incident, which has no bearing
whatsoever on Plaintiffs’ negligence or product liability claims. There is no justification for such
discovery. Further, responding to such irrelevant discovery merely increases litigation costs on

Jacuzzi. It is an undue burden, disproportional to this litigation, and should not be permitted.

% Plaintiff D. Tamantini’s First Set of Requests for Production Nos. 7, 17, & 20.
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Accordingly, Jacuzzi requests that Requests 39 and 40 be limited to pre-incident documents.

7. Plaintiffs’ Request 46 seeking documents to show efforts made to preserve photos
is harassing because this Court already determined that the photos taken by
counsel or at the direction of counsel were subject to attorney work product
privilege.

Plaintiffs have already sought sanctions for a “failure to disclose” photos taken by counsel
and that motion was denied. Significantly, Jacuzzi provided a privilege log for the photos and the
Court determined that they were privileged and not subject to Plaintiffs’ discovery. Also, it is
important to note that the Plaintiffs have had control and custody of the subject bath tub for the
entire pendency of this claim. Jacuzzi’s only access to the tub was when permitted, arranged, and
accompanied by Plaintiffs’ counsel or his representative. Despite these facts, Plaintiffs make the

following request:

REQUEST NO. 46.

All documents that show any efforts you made to preserve, protect,
safeguard, sequester, or store the photos you took of the subject tub
following the subject incident.

This is not a case where the Defendant has surveillance videos of a slip and fall and has an
opportunity to destroy evidence. This is a product that was purchased and installed in Cunnison’s
home and has not been in the custody or control of Jacuzzi since it was shipped from the
manufacturing facility. The only conceivable purpose of this frivolous request is to harass
Jacuzzi and increase litigation cost.

iy

111/

111

11/

111

111

111

111

-18-

4826-2114-8530.1

PA044




PA045



Snell & Wilmer

LLP.
LAW OFFICES

Parkway, Suite 1100
vada 89169

o]

(=]
<
I
202
<+
©
o~
~
o
<

o
Z
>

rd Hu
La g

3883 Howa

© 00 ~N o o B~ O w N

NN RN RN R NN N NN R B R R R R R R R e
©® N o 00 B~ @O N B O © 0 N oo o~ wWw N P O

CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen

(18) years, and | am not a party to, nor interested in, this action. On this date, | caused to be

served a true and correct copy of the foregoing DEFENDANT JACUZZI, INC. DBA

JACUZZI LUXURY BATH’S MOTION FOR PROTECTIVE ORDER ON AN ORDER

SHORTENING TIME by the method indicated below, addressed to the following:

O BY E-MAIL: by transmitting via e-mail the document(s) listed above to the e-mail addresses set
forth below and/or included on the Court’s Service List for the above-referenced case.
BY ELECTRONIC SUBMISSION: submitted to the above-entitled Court for electronic filing and

service upon the Court’s Service List for the above-referenced case.

Ol BY U.S. MAIL: by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States mail at Las Vegas, Nevada addressed as set forth below:

Via Electronic Service & Personal
Service

Benjamin P. Cloward, NV Bar No. 11087
Richard Harris Law Firm

801 S. Fourth Street

Las Vegas, NV 89101

(702) 444-4444; (702) 444-4455 fax
Benjamin@RichardHarrisLaw.com
Attorneys for Plaintiffs

Via Electronic Service

Charles H. Allen (pro hac vice) Charles
Allen Law Firm, P.C.

3575 Piedmont Road, NE

Building 15, Suite L-130

Atlanta, GA 30305

(404) 419-6674; (866) 639-0287 fax
callen@charlesallenlawfirm.com
Attorneys for Plaintiffs

DATED this 13" day of September, 2018.

4827-6136-3012

Via Electronic Service & Personal Service

Meghan M. Goodwin, NV Bar No. 11974
Thorndal, Armstrong, Delk, Balkenbush &
Eisinger

1100 East Bridger Avenue

Las Vegas, NV 89101-5315

Mail to: P.O. Box 2070

Las Vegas, NV 89125-2070

(702) 366-0622; (702) 366-0327 fax
mmg@thorndal.com

Attorneys for Defendants/Cross-Defendants
First Street for Boomers & Beyond, Inc. and
Aithr Dealer, Inc.

Via Personal Service
Hale Benton

26479 West PotterDrive
Buckeye, AZ 85396
Defendant Pro Per

/s/ Julia M. Diaz
An Employee of Snell & Wilmer L.L.p.

PA046



mailto:Benjamin@RichardHarrisLaw.com
mailto:Benjamin@RichardHarrisLaw.com
mailto:callen@charlesallenlawfirm.com
mailto:callen@charlesallenlawfirm.com
mailto:mmg@thorndal.com
mailto:mmg@thorndal.com

PA047



PA048



PA049



PA050



PA0O51



PA052



PA053



PA054



PA055



PA056



PA057



PA058



PA059



PA060



PA061



PA062



PA063



PA064



PA065



PA066



PA067



PA068



PA069



PA070



PA071



PA072



PA073



PA074



PA075



PA076



PA077



PA078



PA079



PA080



PA081



PA082



PA083



PA084



PA085



PA086



PA087



PA08S8



PA089



PA090



PA091



PA092



PA093



PA094



PA095



PA096



PA097



PA098



PA099



	Volume I_Part1
	Volume I_Part2
	Volume I_Part3



