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1  CARSON CITY, NEVADA, FRIDAY, OCTOBER 19, 2018, A.M. SESSION

2  -OOO-

3  THE COURT: We are here on the record in the

4  Sixth Judicial District Court of the State of Nevada and for

5  the County of Humboldt in Case Number CV 20,112, Rodney

6  St. Clair, the Petitioner, represented by Mr. Paul Taggart and

7  Mr. Tim O'Connor, who are present, versus Jason King, Nevada

8  State Engineer, Division of Water Resources, are represented

9  by Mr. James Bolotin.

10 I didn't make a mistake this time.

11 MR. BOLOTIN: You got it. Your Honor.

12 THE COURT: And I see former counsel back there.

13 Good morning, Ms. Fairbank.

14 MS. FAIRBANK: Good morning. Your Honor.

15 THE COURT: Nice to see you.

16 MS. FAIRBANK: Nice to see you.

17 THE COURT: Well, we are here on a motion by

18 Petitioner for attorneys' fees. I have the Petitioner's

19 motion for attorneys' fees. Petitioner Rodney St. Clair. And

20 I have the response — I have the reply.

21 I'm ready. I have everything here. I remember

22 this case very well. We were in Winnemucca. I love

23 Winnemucca. It's a wonderful place, wonderful staff. And we

24 argued the case in Winnemucca a couple of years ago. And then

-CAPITOL REPORTERS (775) 882-5322-
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1  the State appealed, and Justice Stiglich wrote the opinion.

2  Lydia Stiglich was appointed in my department in Reno when I

3  retired, and we got to be good friends. And she's just a

4  wonderful person, sincerely, as I'm sure all of you realize

5  that if you've met her. And I went to a fundraiser — my wife

6  and I went to the fundraiser for Lydia. It's the first time

7  I've ever said this. "Hey, Lydia. Hey, thanks a lot for

8  affirming me." Just a personal thing, and it was really nice.

9  I hadn't been overturned too many times in my career, but it

10 was kind of a nice person doing what I thought was a nice job.

11 So what I would like for you to do is sum up your

12 arg;jments. I understand you have a PowerPoint presentation,

13 Mr. Bolotin. Of course, that's fine. I appreciate the fact

14 that we have this wonderful courtroom here, and we know we

15 have these hearings in Carson City as often as possible when

16 we have the Attorney General representing the State Engineer

17 and Mr. Taggart's law firm in Carson City. So I love it down

18 here. It was a beautiful drive, nice day.

19 Let's go, please.

20 MR. O'CONNOR: Your Honor, as a quick summary, if

21 you would like a summary from both parties before we get

22 going.

23 THE COURT: Sure.

24 MR. O'CONNOR: As a quick summary, we are going
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1  to go over a couple of different portions that we believe

2  merit attorneys' fees. Now, we want to point out that

3  attorneys' fees, as Your Honor might recognize, isn't

4  something that we normally go after in cases like this. We

5  don't end every water case and try and get attorneys' fees

6  against the Attorney General here — or against the State

7  Engineer, rather. Now, we don't believe that necessarily

8  weakens our case, but it's this case and these specific facts

9  and the things that happened as they progress through the case

10 we believe were especially egregious. And they essentially

11 ran up different attorneys' fees for our client that we don't

12 believe were necessary.

13 So there's three different pieces we are asking

14 for here. We are asking for attorney fees that were incurred

15 for the Supreme Court litigation; we are asking for attorneys'

16 fees that occurred responding to the untimely motions and the

17 groundless motions for the opposition to request for judicial

18 notice that we filed, and we'll go through those facts with

19 you; and then we are asking for attorneys' fees regarding

20 the — what we believe was the groundless and kind of

21 meritless objection to the proposed order we filed after being

22 requested by Your Honor to file that, given the facts and how

23 that unfolded as well.

24 So, notably, we are not asking for fees for the
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1  case in front of the District Court. We recognize that the

2  State Engineer, as anybody does, has a right to appeal these

3  things. They have a right to make a decision as an agency

4  would. But the problem. Your Honor, is in this case — and

5  we'11 go through this as we are going through our entire case.

6  The problem in this case is the State Engineer just kind of

7  took a complete 180 on the law that he has applied for years

8  and years and years in Nevada, for decades. This abandonment

9  law that has always required an intent factor.

10 During the previous case, where Mr. Taggart was

11 arguing it, we compared it to the mens rea in a criminal case.

12 There has to be intent. That's the law in Nevada. This

13 wasn't an unclear law, but the State Engineer shifted the

14 burden arbitrarily and capriciously, as the Court decided for

15 the first time.

16 Now, there's clear law on it in the State

17 Engineer's rulings in the past, and there's clear law on it

18 from court rulings in the past. So there's really no reason

19 for the State Engineer to be pushing this case forward, and

20 that's what we think makes this case especially egregious is

21 because it wasn't a case where there's argument over how to

22 interpret a statute or there wasn't a case of first impression

23 where this never happened and both sides are taking a legal

24 position. But all throughout this case — and Your Honor
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1  reflected on it, the Supreme Court reflected on it — the law

2  of abandonment has always been clear, and the State Engineer

3  should have applied it correctly, and especially after the

4  District Court told him to apply it correctly. Pointed out

5  the law wasn't clear, and it wasn't a difficult decision for

6  this Court to make. The State Engineer shouldn't have pushed

7  far, but he filed late notice that cost. He also filed

8  meritless objections to the proposed order that Your Honor

9  requested. And that's commonplace in our law, and that cost

10 our client attorneys' fees. And even though there's no real

11 policy behind it that we can see — and we'll get into details

12 further — we don't think the State Engineer was correct in

13 appealing to the Supreme Court after the clear law was put in

14 front of him and he was told he was making a mistake.

15 Under that basis, we are going to request the

16 Court issue an award for attorneys' fees on behalf of

17 Mr. St. Clair because, at the end of the day, what we have is

18 the State Engineer has made a mistake action has certain

19 abraded in pushing the case, in continuing to file meritless

20 and untimely objections. And, at the end of the day, it's

21 Mr. St. Clair holding the bag to pay for everything. He is

22 having to pay to play because the State Engineer made a

23 mistake that they weren't willing to recognize.

24 THE COURT: Thank you.
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1  Mr. Bolotin.

2  MR. BOLOTIN: The emergent theme of why we do not

3  think attorneys' fees can be awarded in this case is that

4  Nevada follows the American rule for attorneys' fees, meaning

5  a party is not entitled to an award of attorney fees unless

6  there's statute, rule, or contract authorizing such an award.

7  We are going to go through four major points in

8  our opposition. Number 1 — and I think a serious factor and

9  speaking of clear law — is that Mr. St. Clair's motion for

10 attorneys' fees was untimely by over two years.

11 Secondly, as 1 said, the American rule controls

12 attorneys' fees in this state, and there lacks any legal

13 foundation for an award of attorneys' fees under NRS 533.450,

14 the statute pursuant to which Mr. St. Clair filed his petition

15 for judicial review. Even if there was a statute allowing

16 attorneys' fees, attorneys' fees in this case are unwarranted.

17 While the State Engineer was incorrect ultimately in his

18 inter- — interpretation of facts and law, it's unwarranted,

19 as he acted reasonably and in good faith.

20 And, lastly, this Court as a District Court lacks

21 authority to award attorneys' fees incurred on appeal to the

22 Supreme Court, and that is also clearly stated in Nevada state

2 3 law.

24 THE COURT: For the Supreme Court portion?
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1  MR. BOLOTIN: For the — yeah. For the — yes.

2  THE COURT: Okay. Mr. O'Connor, did you care to

3  have a rebuttal to that, or do we go into the PowerPoint? You

4  just tell me.

5  MR. O'CONNOR: I think we can just move into the

6  PowerPoint, Your Honor. Okay. I have a PowerPoint, Your

7  Honor, if I may approach and give you a copy.

8  THE COURT: Thank you.

9  MR. O'CONNOR: Okay.

10 Your Honor, I'm not sure if normally they show up

11 on your screen or not. I'm not using the technology in the

12 room. We've had issues with it in the past; I figured it

13 would just be easier to flip through the PowerPoint in hard

14 copy and make notes and that sort of thing.

15 THE COURT: It's not on my screen.

16 MR. O'CONNOR: Okay.

17 THE COURT: I've got your Exhibit.

18 MR. O'CONNOR: Okay. Well, starting —I'd like

19 to move through with a kind of a brief review of the facts. I

20 know Your Honor had mentioned that you remember the case very

21 well. And the facts you pointed out, as far as I'm aware, are

22 all correct here. But I would like to kind of go through the

23 important facts for — for the pieces that we are arguing.

24 Mr. St. Clair was — was essentially, in this
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1  case, given an option: He could either pay tens of thousands

2  of dollars in attorneys' fees to maintain a vested right that

3  the State Engineer recognized he legally had on his property,

4  or he could allow the State Engineer to abandon that property

5  in which case he wasn't going to be able to use it anymore.

6  Throughout this case, the State Engineer was not

7  creating new law or making new law, interpreting new law. He

8  was not interpreting something that hadn't happened in the

9  past. As I had said in kind of my brief — my brief overview

10 today, the State Engineer was just blatantly wrong on what

11 was, in the past, a clear law. You had to have intent to

12 abandon a water right in order for it to be abandoned. You

13 have to have that mens rea to abandon a water right. But the

14 State Engineer, as you will see as we progress through the

15 facts of this case, he came to court without any evidence of

16 intent. He had shifted that burden onto Mr. St. Clair, unlike

17 he had done in the past in his own rulings — which shows that

18 he knew what the law was in the past — and unlike the

19 court — the Supreme Court in Nevada has constantly upheld

20 over time. It shifted that burden to bring evidence of

21 non-intent to Mr. St. Clair. And that's what makes this case

22 especially egregious. Your Honor, is the fact that the State

23 Engineer blatantly had turn — turned a 180 on how to imply

24 this law — or how to apply this law, something that he had
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1  never done before: Requiring someone else to show non-intent

2  of abandonment or intent not to abandon a water right, even

3  though the Supreme Court has held that the law is clear and

4  the State Engineer has correctly applied this law in the past.

5  And throughout this case, as we'll go through the

6  facts of it, we can see that the State Engineer exacerbated

7  this issue and kind of compounded this issue over time with

8  untimely motions that they filed, unfounded objections, kind

9  of groundless claims throughout it that essentially just ran

10 up the bill on Mr. St. Glair. And as we stand here today,

11 after District Court litigation, after multiple hearings in

12 front of the District Court, and after the Supreme Court —

13 when the Supreme Court had said this is — was, you know, a

14 law where you have to have intent to abandon, it's only

15 Mr. St. Clair left holding the bill at the end of the day.

16 And, Your Honor, that's just — that's just patently unjust

17 here.

18 Now, for a case where we are interpreting new law

19 or for a case where — where it's a case of first impression

20 where we haven't done it and both sides are taking a

21 reasonable stance or at least have evidence to support their

22 stance, we wouldn't be up here arguing for attorneys' fees.

23 But it's solely the reason that there was no evidence to

24 support a claim of abandonment that this Court found and the
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1  Supreme Court found, and the fact that this bill was

2  essentially ran up through meritless litigation all the way

3  through. If we were in a typical civil case where both

4  parties were playing with the same general budget — you know,

5  if this was your average case where it's Party A against Party

6  B and it's private money funding it, the steps that we saw

7  happen in this case wouldn't have happened. But it's only the

8  fact that the State Engineer doesn't have to necessarily worry

9  because they can lean into the Attorney General about what

10 steps they take in litigation.

11 And, again, this isn't something that we would

12 normally be standing up here and arguing. We believe that the

13 State Engineer does have a right to appeal and they do have a

14 right to, you know, press forward cases. But it's the fact of

15 the steps that they took in this manner that were just

16 disregarding the law and disregarding procedure that ran up

17 the bill on Mr. St. Glair.

18 At the end of the day, Mr. St. Glair is being

19 asked to pay on his own here — and that's why we are asking

20 Your Honor for a piece of attorneys' fees — asked to pay for

21 the State Engineer's incorrect implementation of the

22 abandonment law that the State Engineer had correctly applied

23 in the past and the Supreme Court was very clear what was

24 required; the State Engineer's efforts at the District Court
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1  level through untimely and improper motion practice; the State

2  Engineer's unfounded objections to a common request from the

3  Court for Mr. St. Glair to draft a proposed order, and then be

4  pulled back into court to argue over that proposed order; and

5  ultimately the State Engineer's decision to appeal an

6  otherwise clear law to the Nevada Supreme Court when there's

7  no good policy reasons behind it.

8  Because at the end of the day, Your Honor, it —

9  you'll remember what we are arguing over here, it's not

10 like — it's not like the Pure Energy cases where Pure Energy

11 is in line, waiting for water to become available, and

12 there's — you know, there's somebody back in line. This

13 water right that we are talking about is in the middle of the

14 desert essentially and was used for irrigation. There's no

15 one around it. This water right isn't impacting anyone else's

16 water right. There's — there's just simply no reason to push

17 and push and push and try to abandon a water right when you've

18 been told over and over again that the law that you're trying

19 to implement is just wrong. You don't have evidence to

20 support your claim, and there's no policy reason to support

21 the claim.

22 And so I'm on Slide 4 now. Your Honor.

23 Mr. St. Clair owns real property in Humboldt County, and he

24 had filed a vested claim for water right on that property and
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1  had also filed a change application on that property. And

2  this is what got this case started. The State Engineer, in

3  his order, agreed that there was a vested right on the

4  property, but that that vested right had been abandoned. And

5  that was Ruling 6287. That was issued on July 25th, 2014, and

6  it had denied the change application and declared

7  Mr. St. Glair's vested water right to be abandoned.

8  Now, there was no hearing held before — before

9  the State Engineer for Mr. St. Glair to kind of try and bring

10 light to this issue. The first time that we were able to put

11 forth evidence or, you know, put forth this law was in front

12 of the District Gourt. And, again, this wasn't a request for

13 District Gourt money. Right? This isn't a request for the

14 appeal to the District Gourt.

15 On August 22nd, Mr. St. Glair filed his petition

16 for judicial review, and that briefing was done by, I believe,

17 April 13th, 2016. I'm not sure if the State Engineer has a

18 different date, but about mid April, the briefing was done.

19 Now, on July 3rd, St. — Mr. St. Glair filed a

20 request for judicial notice for previous legal briefs and

21 State Engineer decisions regarding abandonment. And this is a

22 common request that we make in water rights cases, and it's a

23 common request that's made, you know, in litigation generally

24 is these requests for judicial notice. Everything that

-CAPITOL REPORTERS (775) 882-5322-

14 JA 1003



1  Mr. St. Clair requested under judicial notice was a public

2  document. These are all just old State Engineer opinions and

3  State Engineer positions on what it takes to abandon a water

4  right. And the purpose of this was to show, "Look, you have

5  to show intent." There has to be intent for a water right.

6  And Your Honor eventually found that the judicial request was

7  warranted, and he let those documents in. But the State

8  Engineer originally did not — did not oppose this request for

9  judicial notice.

10 They filed an official opposition to the request

11 for judicial notice on November 17th, which was five months

12 late, after — after Mr. St. Clair had filed that original

13 request for judicial notice here. And why that matters is

14 because it's — I mean, it's common in the law everywhere you

15 look, it's common in the District Court rules, it's common in

16 the Eighth Judicial rules that any type of request has to be

17 met with an opposition, if you're going to oppose it, within

18 ten days. This opposition was filed five months late, and

19 Mr. St. Clair was then required to continue to argue this

20 point, not only in motion practice, but also before Your Honor

21 in the District Court.

22 THE COURT: Was there any kind of — apparently

23 not — a stipulation to allow for the five-month response?

24 Apparently no communication?
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MR. O'CONNOR: No. As far as I know, there was

no — well, there was no stipulation, I can tell you that.

There was no request for leave that was filed with it. There

was no — as far as I know, any ex parte coitimunication to

file — to file the motion. It was just something that was

filed five months late.

THE COURT: What did you guys do — your law firm

do with Mr. St. Clair? Just sit and wait? In other words, if

you — if you're requesting a judicial notice, does it take

that long to get notices from the State Engineer?

MR. O'CONNOR: Well, we requested judicial notice

of you. We had filed the briefs, and then we said, "We have

these other documents, these old State Engineer rulings and

these old State Engineer legal positions. Judge Kosach, we

would like you to take request of judicial notice of this

before we all show up" —

THE COURT: Excuse me.

MR. O'CONNOR: — "before we all show up for

hearing."

THE COURT: I get it. I get you.

MR. O'CONNOR: Yeah, yeah. So there wasn't —

THE COURT: I got you.

MR. O'CONNOR: Yeah. It wasn't a request for

documents.
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1  THE COURT: Based — okay. Based on my

2  experience as a District Judge, I made this comment in front

3  of everybody in this room: "Hey, is this stuff going to be

4  done before I die?"

5  MR. O'CONNOR: Right.

6  THE COURT: And so in my mind, this stuff is

7  slow. It's slow. But as soon as you told this stuff, meaning

8  responses, replies —

9  MR. O'CONNOR: Right.

10 THE COURT: — submissions, decisions.

11 MR. O'CONNOR: Uh-huh.

12 THE COURT: But as soon as you told me that you

13 requested judicial notice of me —

14 MR. O'CONNOR: Yes.

15 THE COURT: — the District Court, I granted it.

16 When — if you know, when was it granted?

17 MR. O'CONNOR: Well, it was granted during the

18 hearing that we had. There was never a grant before the

19 hearing, but we had a hearing date, we requested that you take

20 judicial notice of certain —

21 THE COURT: Just like that, and I did it.

22 MR. O'CONNOR: And during the hearing, you let

2 3 them in.

24 THE COURT: Okay.
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1  MR. O'CONNOR: But this — the request was made

2  in May — or in August — sorry. July 3rd, 2015, we made this

3  request.

4  THE COURT: When was the hearing?

5  MR. O'CONNOR: The hearing was —

6  THE COURT: In Winnemucca.

7  MR. O'CONNOR: — I want to say it was

8  January 5th. January 5th.

9  THE COURT: Of?

10 MR. O'CONNOR: 2015 — 16.

11 THE COURT: Okay. For some reason, I thought it

12 was the summer, but that — that's just me.

13 Anybody else? January? Do you have —

14 MR. BOLOTIN: That's correct. January 5th, 2016.

15 THE COURT: January 5th.

16 MR. O'CONNOR: So as Mr. Taggart just pointed

17 out, there was a different judge at that time. Right? Not

18 that that changes one way or another the order of the

19 operations here, the time between. But that's why you might

20 not recall getting the original judicial notice request is

21 because it wasn't in front of Your Honor; it was in front of a

22 different judge at the time.

23 THE COURT: Was it Judge Lane?

24 MR. O'CONNOR: Do you know if it was Judge Lane?
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MR. TAGGART: Your Honor, if you recall, we had

Judge —

THE COURT: Montero?

MR. TAGGART: — Montero.

THE COURT: And he —

MR. TAGGART: And then he recused himself when we

appeared to argue the case initially. We can — we just

review, he — he ended up recusing himself, then you came on

the case. And what we are talking about was happening during

that — during that time frame.

THE COURT: Okay. When I got there. Because as

long as you told me — which is — which happens all the time/

"Judge, will you take judicial notice?" And you go, "Okay."

MR. O'CONNOR: Right. Right.

THE COURT: But I understand now because, you

know, I did step in on this one also when Judge — when

Mike — when Judge Montero recused himself. Okay. Now — now

I'm clear. In January of, you say, '16.

MR. O'CONNOR: '16.

THE COURT: Sure. Because this stuff — see,

what you're saying on page 5, you had to refresh my memory. I

didn't know about it.

MR. O'CONNOR: Uh-huh. Right. So as just a

general, brief recap. On July 3rd, 2015, we filed that
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1  request for judicial notice before the Court.

2  THE COURT: Okay.

3

4  MR. O'CONNOR: There was no timely opposition to

5  that request.

6  THE COURT: Okay.

7  MR. O'CONNOR: And then an untimely objection

8  came November 17th, five months late without any type of court

9  leave or without any type of court request, just a filed

10 document that then we had to respond to. Again, we are

11 talking about things that shouldn't be done, that aren't

12 normally, typically done, that don't have a basis to be done,

13 that just raised — raised the amount of attorneys' fees that

14 Mr. St. Clair was incurring.

15 So during the argument, the District Court

16 granted St. Clair's PJR, and he granted that request for

17 judicial notice of these documents. The Court found, in that

18 order, that the State Engineer did not have sufficient

19 evidence for abandonment; rather, the court found that there

20 was only evidence of non-use which was not enough to sustain a

21 claim of abandonment. Specifically on the — in the hearing

22 transcript on page 8215 to -20, the court found that, quote,

23 "This is not a difficult decision for Court to make based on

24 what was presented." And that's because this was clear law
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1  going in, Your Honor. There — it wasn't a difficult

2  decision. The law was clear. There wasn't any evidence of

3  intent to abandon. The State Engineer only showed up with

4  non-use evidence, and that isn't enough and it's never been

5  enough in Nevada to abandon a water right.

6  THE COURT: Well, as a matter of fact — and I

7  don't mind saying this at all — it was almost my mind then,

8  listening to the case, I'm going — maybe the foreman screwed

9  up. The computer didn't work or — I mean, it's stuff like

10 that that he's saying. And I'm going "Huh?"

11 MR. O'CONNOR: Well, that was in the Happy Creek

12 case. Your Honor.

13 THE COURT: Thank you. All right.

14 MR. O'CONNOR: So yeah, yeah. That was — that

15 was the Happy Creek case that we were discussing where the

16 foreman messed up and the dog ate his homework and all of

17 that, and we were a day late, I think was some of the

18 analogies.

19 THE COURT: Yeah.

20 MR. O'CONNOR: In this case, it was strictly an

21 abandonment of the water right. So the State Engineer was

22 telling —

23 THE COURT: All right. I got it.

24 MR. O'CONNOR: So it was the abandonment. Right?
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1  They were saying that the predecessor to Mr. St. Clair had

2  intended to abandon this water right and, therefore, it

3  disappeared. And in order to do that, they've had to show

4  that the water right had intended to be abandoned. Right?

5  That mens rea. You had to have the intent to do it. It's

6  just — non-use isn't good enough. And that law was always

7  clear. And Your Honor ended up finding that it wasn't a

8  difficult decision because the law was clear, because there

9  was no evidence of intent to abandon, and, therefore, the

10 abandonment couldn't be sustained.

11 St. Clair, at the end of the day, was the

12 prevailing party. And as is common practice, as Your Honor

13 knows, in most courts if not all courts in Nevada, for any

14 noncomplex orders, it's — it's permissible for the District

15 Court to request the prevailing party to draft the proposed

16 order.

17 THE COURT: I've done it for years.

18 MR. O'CONNOR: Right. It's very common. You've

19 done it for years. We've been asked for years to do it.

20 Clerks do it on occasion, but the prevailing party drafts the

21 proposed order, and that's exactly what we did here.

22 Your Honor asked St. Clair to prepare the proposed order. We

23 prepared a proposed order. We shared it with the other side.

24 The State Engineer sent back edits that they — that they
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1  requested. And after multiple meet-and-confers, multiple

2  going back and forth on — you know, what should this order

3  say, what shouldn't this order say — the two parties just

4  couldn't come to a decision, which is, again, in my experience

5  and I am sure in your experience, not all that uncommon for

6  proposed orders.

7  So St. Clair issued an e-mail to Your Honor, and

8  I've got a copy of that e-mail on the table here, actually.

9  If I can approach Your Honor. And so what we believe is

10 common practice and what the district court rules and what the

11 Eighth Judicial Court rules lay out are that the — are that

12 the prevailing party prepares the proposed order.

13 THE COURT: Excuse me for a second. Why were you

14 saying Eighth Judicial District?

15 MR. O'CONNOR: That's the rule that includes it,

16 and a lot of — even though the Eighth Judicial — you know,

17 we are not in the Eighth Judicial right now. We don't have

18 specific court rules for the judicial district court that we

19 were in. So adopting the Eighth Judicial District Court rules

20 is common.

21 But it's also under all judicial district court

22 rules — Rule 13, I believe, has a piece on it. Point being

23 that it's not uncommon for a prevailing party to be asked to

24 draft a proposed order.
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1  THE COURT: Right.

2  MR. O'CONNOR: Right. So when the two parties

3  couldn't come to an agreement on the proposed order, St. Clair

4  issued to Your Honor both St. Clair's version of the prepared

5  order along with the State Engineer's version of the prepared

6  order and allowed the District Court to decide what the final

7  proposed order should be.

8  Now, the District Court looked at both of those

9  orders and ultimately the District Court found that — that

10 St. Clair's proposed order was an accurate reflection of the

11 order and found that St. Clair's order was going to be the

12 order that the District Court signs, and we believe that that

13 should have been the end of this case. We had put forth all

14 of the evidence and all of the case to show that there should

15 be no claim of abandonment; the District Court found that the

16 State Engineer erred in a clear law of abandonment; and there

17 was no reason, we believe, that this case should have been

18 taken any further to the Supreme Court and taken to incur any

19 extra legal fees.

20 A typical civil case like this probably wouldn't

21 move forward. But the State Engineer — who, again, has a

22 right to appeal — should have reviewed his own order here,

23 should have seen if there was any basis to continue.

24 THE COURT: On page 6, I think — I think we need
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1  to make a correction. "Proposed order was filed on March 7,

2  2018." That should have been March 7, 2016.

3  MR. O'CONNOR: *16. Yes, Your Honor.

4  THE COURT: So I just corrected that.

5  Understand, Mr. Bolotin.

6  MR. BOLOTIN: Huh?

7  THE COURT: Understand?

8  MR. BOLOTIN: Yeah.

9  THE COURT: Okay.

10 MR. O'CONNOR: On March 18th, 2016 — now, I'm on

11 Slide 7 — the State Engineer filed a formal objection to the

12 proposed order. So this is before that you signed that

13 proposed order. That formal objection that they filed was

14 78 pages, it was six exhibits long, and St. Clair was, of

15 course, required to respond to that objection at risk of

16 giving up that issue on appeal had an appeal moved forward.

17 So what we are talking about again. Your Honor,

18 is you asked a very common request that the prevailing party

19 prepare a proposed order. We did that. We even moved — we

20 worked with the State Engineer to come to it. We gave

21 Your Honor both copies in case you wanted to edit those orders

22 in a way that you found fit. But still the State Engineer

23 filed a proposed order and brought, again, another set of oral

24 arguments before this Court to discuss the proposed order.
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1  Oral arguments were held on April 11th, 2016.

2  And during those oral arguments, the Court overruled every one

3  of the State Engineer's objections. Ultimately, he signed

4  Mr. St. Glair's proposed order, and we can see that in the

5  hearing transcript at 34, 6 through 10, and the Court found

6  that the proposed order was an accurate reflection of the

7  hearing.

8  The State Engineer appealed the matter to the

9  Nevada Supreme Court on May 20th, 2016.

10 THE COURT: I'll make that correction.

11 MR. O'CONNOR: Thank you. Your Honor.

12 Now, after Supreme Court arguments, the Supreme

13 Court — as you mentioned. Justice Stiglich — affirmed this

14 Court's order and process for having Mr. St. Clair draft the

15 order. Ultimately, the Nevada Supreme Court found that there

16 was no evidence of intent to abandonment; they said in

17 multiple cases — and we'll look at those — multiple times

18 throughout that record there was just no evidence to support

19 this claim. The State Engineer also pro- — found — or the

20 State Engineer presumed abandonment based on non-use evidence

21 alone. And that's at 134 Nevada Advanced Opinion 18 at page

22 8.

23 The Supreme Court found that the State Engineer

24 had filed five months after St. Clair's request for judicial
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1  notice and, therefore, was unable and improper to object at

2  that point, and they could — they had not sustained that

3  objection.

4  And, finally, the Nevada Supreme Court found that

5  the District Court did not neglect any of its duties in making

6  factual findings in regards to this proposed order process.

7  THE COURT: Explain to me the third bullet on

8  page 8, the State Engineer, quote, "Filed five months after

9  St. Clair's request for judicial notice" —

10 MR. O'CONNOR: So we — We ~

11 THE COURT: — "and therefore was unable" — who

12 was unable to object?

13 MR. O'CONNOR: The State Engineer should not have

14 been — this is what the Supreme Court found.

15 THE COURT: And was therefore — the State

16 Engineer was unable to object?

17 MR. O'CONNOR: Absolutely. The State Engineer

18 was unable to object to this judicial notice because they were

19 five months late on their opposition.

20 So, Your Honor, again, just kind of putting a bow

21 on it, St. Clair was asked to spend tens of thousands of

22 dollars litigating issues that were not new issues of law,

23 they were not issues of first impression, they were not

24 ambiguous issues. They were clear issues. And St. Clair is
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1  the only party, at the end of the day, with any responsibility

2  to pay a bill here.

3  Meritless and untimely motions that were filed by

4  the State Engineer — which St. Clair argues have no value in

5  public policy because of the nature of this water right and

6  where this water right was located — have only driven the

7  cost that St. Clair had to incur up throughout this entire

8  appearance.

9  And water users, ultimately, should not be

10 required to kind of pay to play here. You shouldn't have to

11 spend tens of thousands of dollars to fight a State Engineer

12 order that is clearly wrong in order to maintain a property

13 right in Nevada. The State Engineer shouldn't be pushing

14 these cases, especially after it's a clear loss at a District

15 Court level just to continue rising bills for a water user.

16 It's an uneven playing field. Your Honor. The State Engineer

17 doesn't have to have hearings to figure out if he's right or

18 not. He can go to District Court, and he can lean into the

19 Attorney General's Office who's funded by the taxpayer, all

20 while Mr. St. Clair has to respond to everything and has to

21 fight it out of his own pocket.

22 So these motions for attorneys' fees are ways to

23 even that playing field. They're ways to be able to light the

24 burden on a water right user when he is so clearly right, that
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1  the State — that the Supreme Court of Nevada finds no

2  evidence whatsoever in the record to support the State

3  Engineer's case.

4  Now, I'm on page 10, Your Honor. We'll discuss

5  the standard of review here for what it is that we are asking

6  for. I think it's very common — and the State Engineer

7  agreed and cited to it in their motion — that the practice in

8  civil case does apply to judicial reviews from a State

9  Engineer's decision. And that's in NRS 533.450 sub 8, and

10 I've got that for Your Honor, as well, because we are going to

11 be going back and looking at it a few times. And, Your Honor,

12 so this is NRS 533.450. It's the statute under which we

13 appeal State Engineer decisions for judicial review. It's

14 pretty common, and it's a common argument you've heard our

15 firm make quite a bit. On page 2, subsection 8, "The practice

16 in civil cases applies to the informal and summary character

17 of these proceedings."

18 So the question of whether or not — whether or

19 not the practice in civil case applies — you know, the Rules

20 of Civil Procedure, for instance, the statutes that we have in

21 normal civil cases — that applies to these proceedings that

22 we have. It's written right into the appeal statute.

23 Now, NRS 18.010 2(b) is the statute that we are

24 requesting attorneys' fees under. And this will probably be
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1  the most important piece of paper that you have in front of

2  you today. Now, you can see in subsection 2, this statute is

3  applicable for attorneys' fees in addition to the cases where

4  allowance is authorized by a specific statute. So what that

5  means is we — in Nevada, we have certain statutes that allow

6  specifically for attorneys' fees. Right? But this is in

7  addition to those. This is a — its own cause; you can bring

8  a claim under this by itself. So it's in addition to those

9  other statutes. You don't have to have a statute that says,

10 this can have attorneys' fees, because this is in addition to

11 those statutes.

12 We also see under 2b, which is what we are

13 requesting attorneys' fees under, it starts with the phrase,

14 "Without regard to the recovery sought." Now, this is

15 important, and we'll get into this. But the State Engineer

16 has claimed that we have to seek monetary damages and we have

17 to — we have to be awarded monetary damages in order to be

18 awarded attorneys' fees. It's simply not true under

19 Subsection 2(b).

20 Under Subsection 2(a), you have to recover

21 monetary damages. And the cases the State Engineer has cited

22 to, they interpret 2(a). And they interpret 2(a) to say you

23 have to get a monetary win in order to get attorneys' fees.

24 But 2(b) is a different — is a different piece
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1  for nonmonetary damages: "Without regard to the recovery

2  sought." So it doesn't matter if we are seeking monetary

3  damages; we can still get attorneys' fees if we need the other

4  pieces of 2(b).

5  And what we are looking at here, and we see it in

6  2(b), is, "When the Court finds that the claim is brought or

7  maintained without reasonable ground or to harass the

8  prevailing party." And what our claim is in this case is that

9  this case was maintained without a reasonable ground. We are

10 not going to argue that the whole purpose of case was — was

11 that the State Engineer was trying to harass Mr. St. Glair.

12 But under the definitions in Nevada law, there was no

13 reasonable ground to bring the case to the Supreme Court or to

14 bring the objection to the request for judicial notice five

15 months late, and there was no reasonable ground to object to

16 the proposed order.

17 And, lastly. Your Honor, and I think very

18 importantly, this statute has written into it that, "The Court

19 shall liberally" — "shall liberally construe the provisions

20 of this paragraph in favor of awarding attorneys' fees." And

21 that's right under 2(b). So we don't have to try and

22 interpret what the legislature means. We don't have to try

23 and interpret necessarily what the statute means because it

24 tells us right in there. This is meant for the Court's — and
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1  it uses the word "shall," so it's mandatory. The Court shall

2  interpret it liberally in favor of awarding attorneys' fees

3  for these groundless claims.

4  Lastly it says, "It is the intent of the

5  legislature that the Court award attorneys' fees pursuant to

6  this paragraph." And if the Court finds — if the Court finds

7  so that it should. Rule 11 sanctions are built in there. But,

8  again, this statute tells us exactly what the legislature

9  intended with it. It's a standalone statute to award

10 attorneys' fees when groundless claims continue forward, and

11 there is no requirement for monetary damages.

12 So I want to flip to page 11 in our slide,

13 Your Honor, and I want to talk about some of the things that

14 aren't applicable because I think it's very important to kind

15 of think about what lane we are in and to think about what it

16 is that we are asking for, what it is Mr. St. Clair has asked

17 for. And it's strictly under NRS 18.010 2(b), for groundless

18 claims.

19 So things that aren't applicable in this case,

20 things that the State Engineer has argued should be considered

21 by the Court, are the 233 provisions. Because under 233B

22 appeals — right? Not the 533 appeals, but on the 233B

23 appeals, you can't win attorneys' fees. And the reason you

24 can't win attorneys' fees under 233B is because 233B has
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1  specific language built into that statute that says, "The

2  exclusive remedies are herein listed."

3  So 233B within that statute says specifically no

4  other remedies are available except for what is listed. 533

5  doesn't have that. They don't have any limiting provision

6  within 533. What they have is a provision that says the rules

7  in civil practice apply. These rules that we have in civil

8  practice apply. That doesn't exist in 233B.

9  What's also not applicable in this case are time

10 bars under NRCP rules, under which we are not asking for

11 attorneys' fees. So under NRCP 54(d)2(B), there's a time bar

12 for when you can file a motion for attorneys' fees if you are

13 seeking them under the rules of that statute. But again, we

14 are not seeking them under the rules of that statute, so those

15 time bars don't matter. In fact, the Supreme Court has

16 interpreted that NRS 18 doesn't have a time bar. There is no

17 time that you have to file with the Sup- — with the District

18 Court. Rather, it's a reasonableness misjudgment. It's all

19 in Your Honor's discretion. If this was filed within a

20 reasonable time — which we believe it was, and we'll get to

21 that — then — then the Court can consider these motions and,

22 within its discretion, grant attorneys' fees.

23 NRS 18.010 2(a), that's equally irrelevant to

24 this hearing because that is a piece of the statute with
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1  completely separate rules.

2  And lastly, there's an argument that NRS 533 is

3  limited to costs, and that's going to be equally as irrelevant

4  because, as Your Honor likely knows, costs are separate from

5  attorneys' fees in Nevada.

6  So the first piece I want to get to under the

7  plain language, "Attorneys' fees are available if the State

8  Engineer would maintain a claim without reasonable grounds."

9  And I'm on Slide 12 now. Your Honor.

10 We have Nevada Supreme Court precedent from 1999,

11 and that's at 11 Nevada at 1354 that specifically says,

12 "Pursuant to NRS 18.010 2(b), a claim is groundless if the

13 allegations in that complaint are not supported by any

14 credible evidence at trial." So again, looking back, the

15 District Court — the rule for this is the District Court is

16 supposed to liberally construe these statutes in favor of

17 awarding attorneys' fees in appropriate situations. And it is

18 without recovery sought, so we don't have to seek monetary

19 damage.

20 So the question is did the State Engineer

21 maintain his claim without a reasonable ground? There was no

22 evidence put forth whatsoever by the State Engineer to support

23 his claim for abandonment.

24 On Slide 13, the State Engineer — The District
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1  Court found in your order that the State Engineer's

2  determination of abandonment regarding this vested water right

3  was based only on evidence of non-use. The Supreme Court in

4  three different pieces first found that Nevada law does not

5  presume abandonment from non-use alone. So we have to have

6  more than non-use evidence.

7  "Second, we find that no such evidence existed in

8  the record to support abandonment." The Supreme Court looked

9  through the record and agreed with Your Honor that there's

10 nothing in the record that shows intent.

11 Third, the Supreme Court found that the State

12 Engineer misapplied Nevada law by presuming abandonment on

13 non-use evidence alone.

14 So these are three different Supreme Court

15 statements that we know there was no evidence to support a

16 claim of abandonment.

17 So the state for — the State Engineer maintained

18 a claim — a groundless claim because it had no evidence to

19 support it, which meets that test from the Bobby Berosini case

20 that I just cited to. Again, a claim is groundless when the

21 allegations are not supported by any credible evidence. And

22 the State Engineer and this District Court found multiple

23 times there is no evidence whatsoever in the file to support a

24 claim of abandonment. By definition, that claim is
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1  groundless, and groundless claims get awards of attorneys'

2  fees under this statute.

3  On Slide 14, Your Honor, is a bit of a wrap-up.

4  There was no evidence supported on the State Engineer's claim;

5  therefore, by definition, it is groundless under Nevada, and

6  attorneys' fees are available under NRS 18.010 sub 2(b). So

7  Mr. St. Clair is asking for attorneys' fees for the Supreme

8  Court litigation totalling $37,361.25.

9  I now want to move on to the judicial notice

10 piece. Your Honor. And, again, it falls under the same rule,

11 whether or not that — this claim, this opposition put forth

12 by the State Engineer was groundless. District Court

13 Rule 13.3, in all common civil practice across the State of

14 Nevada, requires that oppositions to requests or to motions be

15 filed within ten days after service of that motion. That's

16 very common practice. St. Clair filed his request for

17 judicial notice on June 2nd, 2015. This request was only

18 State Engineer documents. It was only public documents that

19 we are asking the Court to take requirement of. So the State

20 Engineer, in our opinion, shouldn't have been objecting to it

21 whatsoever. These are his own documents. However, the State

22 Engineer did file an opposition to it, but he didn't file it

23 until five months later. And, again, this was without any

24 request of leave for the Court. It was without any court

-CAPITOL REPORTERS (775) 882-5322-

36 JA 1025



1  permission. It was without any type of stipulation with our

2  office. They just filed the documents five months after the

3  deadline.

4  Now, St. Clair was the one who had to then expend

5  the attorneys' fees to reply to this opposition to ensure that

6  these documents — that are all files of the State Engineer —

7  were before this Court in interpreting this case. The

8  opposition was grossly untimely, it was not filed with leave

9  of court, and Mr. St. Clair is now left to have to pay for

10 that out of his own pocket.

11 So Mr. St. Clair is requesting that attorneys'

12 fees be paid in the amount of $2,672.50 for the cost of

13 responding to that untimely and groundless motion.

14 Had there been leave of court, had there been a

15 stipulation like what Your Honor suggested, we wouldn't be

16 asking for this. But the fact that the State Engineer filed a

17 five-month-late motion without any communications or

18 permission from the Court in order to do that is absolutely

19 egregious, and it wouldn't ever fly in a normal civil

20 practice. In a — in a normal civil practice, if something

21 like this happened, attorneys' fees would likely be given over

22 because of the egregiousness of the harm here.

23 And so now I want to move to our third piece. So

24 our first piece was the Supreme Court litigation, under which
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1  there was no evidence to support the claim.

2  The second piece was a five-month-late

3  opposition, which had no support or no law to be allowed to

4  file five months late.

5  And this third piece is the opposition to

6  St. Clair's proposed order. Your Honor already kind of hit

7  the nail on the head when he said, you know, "We do this all

8  the time." You always ask prevailing parties to prepare the

9  order. It's how it works in Nevada. It's how it works

10 probably on most judicial systems across the United States:

11 When a prevailing party wins, they draft the order.

12 Now, in this case in particular, because it's a

13 practice our firm has — it's probably a practice most firms

14 have — we exchange that order back and forth with the State

15 Engineer. We talked to them before we submit it to Your Honor

16 to avoid these exact expenses because these things get

17 expensive very quickly, and people like Mr. St. Clair

18 shouldn't be required to pay these in addition to everything

19 else that they are paying just to maintain a vested water

2 0 right.

21 Both parties worked on this order together. Both

22 parties discussed disagreements to this order. The parties

23 could not come to an agreement, so we submitted both documents

24 to Your Honor here for Your Honor to go through and to — you
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1  know, to kind of parse it if you wanted to and to pick the

2  order that he thought best reflected, or create his own order

3  based off the orders that best reflected the hearing. This

4  was proper procedure.

5  Not only did we send both orders to you, but the

6  State Engineer also followed up with a secondary e-mail to

7  Your Honor explaining why — why Your Honor should take in, to

8  consider these changes that weren't included in St. Clair's

9  order but that were submitted to you.

10 And that's where this should have ended because

11 that's where this normally ends in civil cases. Your Honor

12 will go through those orders. Your Honor will either pick one

13 or draft an order that's kind of a mixture of both, and

14 everyone moves on with their life.

15 But that's not what happened here. The State

16 Engineer requested that we have a hearing to consider the

17 State Engineer's issues. We came back in front of Your Honor,

18 costing Mr. St. Clair more money again and argued over whether

19 or not it — these proposed order process should continue

20 forward.

21 After that hearing. Your Honor found that each of

22 the State Engineer's objections were — were overruled, and he

23 took — Your Honor took Mr. St. Clair's order and signed it in

24 full.
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1  So despite the Court's hearing on the issue, the

2  State Engineer again brought up this question in front of the

3  Supreme Court, in which the Supreme Court backed Your Honor in

4  saying that it's common practice for Clark County District

5  Courts to direct the prevailing party to draft the district

6  court's order. So the Supreme Court recognizes this is common

7  practice. This happens every day in our legal system.

8  Prevailing parties draft orders because courts are just simply

9  too busy anymore to draft the majority of their own orders.

10 So, again, this was a groundless claim against a common

11 practice which only increased Mr. St. Clair's litigation costs

12 here.

13 Mr. St. Clair is — is requesting an award of

14 $1,847.50, which is the amount of money that he had to pay in

15 order to respond to this meritless objection, this objection

16 to what's otherwise a common practice in nearly every case

17 that happens.

18 THE COURT: Does that include the hearing time?

19 MR. O'CONNOR: That does including the hearing

2 0 time.

21 So, Your Honor, here on page 20, before we get to

22 the State Engineer's defenses, the policy implications that

23 we're talking about here is that the law was clear prior to

24 the State Engineer's claim.
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1  In our — in our briefing, we cited to at least

2  four different rulings, all prior to Mr. St. Clair, that the

3  State Engineer had correctly interpreted abandonment and

4  correctly considered this intent-to-abandon element, this mens

5  rea element that we talked about. We also cited to four

6  different — we also cite to four different Supreme Court

7  cases in Nevada and one case in the federal circuit

8  interpreting Nevada abandonment law that all laid out these

9  specific intents. Again, this wasn't something new. This

10 wasn't a case where we had to figure out what the law was.

11 This was just an egregious State Engineer error that he

12 refused to go back and reflect on to figure out if he did it

13 right. He just pushed the case forward and forward and

14 forward and raised the bill for Mr. St. Clair more and more

15 and more until we got through the Supreme Court. And that's

16 simply unfair and unjust for someone like Mr. St. Clair to

17 have to fight against when it is such a clear and unambiguous

18 law with clear rules that not a single piece of evidence was

19 brought by the State Engineer's office to try and uphold.

20 Your Honor, I'm on to Slide 21. The State

21 Engineer's defenses that he put forth in his opposition to

22 this motion are all either irrelevant to what we are asking

23 for, which is specifically under, 18.010 2(b) or they're just

24 an incorrect interpretation of the law. The first— and
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1  Mr. Bolotin outlined these in his — in his overview. But the

2  first we are going to talk about is this erroneous argument

3  that we were somehow late filing for this motion for

4  attorneys' fees. It's true that, if you file for attorneys'

5  fees under NRCP 54, which has its own, you know, specific

6  requirements for attorneys' fees — if you file under that,

7  you have to file within 20 days after notice of entry of

8  judgment. That is true.

9  But, one, we are not filing for attorneys' fees

10 under the rules of NRCP 54. So those time frames are

11 irrelevant to this case. We are not asking for those

12 attorneys' fees. Second, NRCP 54 (d)2(B) specifically

13 states — here is NRCP 54. This is a piece that the State

14 Engineer — and it's on the second page as attorneys' fees.

15 This is a piece that the State Engineer, for whatever reason,

16 either didn't recognize or left out of the briefing. The

17 first phrase in NRCP 54(d)2(B) states that, "Unless a statute

18 provides otherwise, the motion must be filed within 20 days."

19 Well, we have a statute that provides otherwise; so this is

20 just absolutely irrelevant.

21 NRC- — or NRS 18.010 2B, attorneys' fees do not

22 have a hard deadline, and that's been explained by the Nevada

23 Supreme Court. And if Your Honor would like it, we have the

24 Pickering case we cited to in our briefing. But the Pickering
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1  case states that NRS 18 provides no time limits for motions

2  for attorneys' fees. There are no time limits for these.

3  Absent a specific statutory provision, the timeliness is a

4  matter left to the discretion of the trial court. And what

5  the Pickering court did was said that the trial court has

6  discretion to grant these; they have discretion on the time.

7  So the type of thing for the trial court to look at is the

8  diligence in filing it and any prejudice to the other side,

9  The basic things we always look at for untimely — or motions

10 with no time frame on them.

11 Well, here, St. Clair only waited two — about

12 two months — I think a little under two months between the

13 filing and the remittitur from the Nevada Supreme Court, which

14 essentially, you know, put a back-end book mark, which ended

15 this case, and filing this. And the reason that was necessary

16 and the reason we don't have to file right after Your Honor

17 makes a — makes a declaration here is because we have to wait

18 and make sure that we are right all the way up on appeal, if

19 that makes sense. We have to make sure that the Supreme Court

20 supports our side and it comes back down.

21 And, secondly, like I alluded to, this is not

22 something that we normally ask for. We wouldn't normally go

23 and ask a District Court to issue attorneys' fees, except this

24 was an especially egregious case here. We have an especially
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1  egregious set of facts where the State Engineer just blatantly

2  didn't follow the law as written and didn't follow time frames

3  as written. And we believe, therefore, we are entitled to

4  attorneys' fees.

5  If we go on to Slide 22, Your Honor, the next —

6  the next argument that the State Engineer made was that he

7  argued the 233 cases, 233B cases — and note the case law

8  therein — which interpreted 233B should be applicable here.

9  But each case relied on by the State Engineer, one, is only

10 interpreting 233B, which is not what we're appealing under;

11 those rules are not applicable to this proceeding whatsoever,

12 and, in fact, the State Engineer recognizes that his office is

13 specifically exempt from 233B. That's something I've heard —

14 I'm sure Your Honor has heard before. But the rules of 233B,

15 they don't apply to the State Engineer.

16 Second, the reasoning of the cases, the reason

17 they found you can't get attorneys' fees under 233B is because

18 there is a unique provision that specifically limits awards of

19 attorneys' fees contained in 233B. And I have for Your Honor

20 here on page 2 — this is 233B. On page 2 of the document,

21 which is 233B sub 6, it says, "The provisions of this chapter

22 are the exclusive means of judicial review." Now, the

23 Court's — the Supreme Court has taken this sentence and said

24 because the legislature inserted that sentence, then we can't
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1  give anything other than what's listed in the chapter. Now,

2  it's notable, Your Honor, that NRS 533, our appeal statute

3  that we are dealing with, does not have any language that

4  compares to this. There is no exclusive remedy provision in

5  533. What 533 has in contrast to this is the provision that

6  states that the practice in civil cases applies, where 233B

7  has its own rules; 533 uses the Rules of Civil Procedure,

8  which includes this attorneys' fees provision that we are

9  seeking attorneys' fees under.

10 So any argument that 233B would somehow limit a

11 statute's applicability to 533 cases is erroneous. It's not

12 enough to say that they are both judicial review statutes so

13 533 doesn't get attorneys' fees because 233 doesn't. That's

14 just a not — non-nuanced reading of it. It's an incorrect

15 reading of it. And it's not a reading that would be supported

16 by law.

17 The State Engineer also brought forth this — an

18 argument saying that their claims, even though they wound up

19 being wrong, were made in good faith. But that is irrelevant

20 to this case because the test that we use under 18.010 2(b)

21 isn't good faith, bad faith; it isn't whether or not they had

22 a nefarious intent to the maintain it; it isn't whether or

23 not, you know, they were trying to — trying to pull one over

24 on Mr. St. Glair. That's all — that's all irrelevant. All
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1  of those are attorneys' fees that you can get for other

2  reasons. That's the NRAP 38 attorneys' fees for maintaining a

3  frivolous lawsuit. Those are, you know, Rule 11 sanctions

4  type of fees where you maintained a lawsuit that was in bad

5  faith.

6  What we are talking about is a groundless claim.

7  Not a bad faith claim, but a groundless claim. And a

8  groundless claim is one where you don't have any evidence to

9  support it. It may be all in good faith. You may really

10 believe in your case. But if you don't show up to the door of

11 the courtroom with evidence, you are at risk of costing

12 yourself attorneys' fees. That is what 18.010 2(b) states,

13 and that's what it holds is for groundless claims, for claims

14 that may be brought in good faith, but there is no evidence to

15 support it. And that's what we have here. Your Honor, is it

16 may been a good faith claim. We are not arguing that it was

17 brought to harass Mr. St. Clair. We are not arguing that it

18 was frivolous or nefarious, as the State Engineer put it in

19 his opposition. We are just arguing that it was groundless.

20 It had no evidence to support it, and it should not have been

21 maintained.

22 On Slide 23, the State Engineer also argues that

23 various case law which states that 18.010 2(a) should limit

24 subsection (b) of the same statute. So what we have here.
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1  Your Honor, in looking at our Statute 18.010, we see we have

2  subsection (a) and we have siabsection (b) . They are two

3  completely different pieces, and they — they require two

4  different things. In fact, the State Engineer cites cases

5  under 2- — .010 2(a), which state that a monetary judgment is

6  necessary. And the reason those cases state that is because

7  subsection (a) has a — has a piece in it that says that the

8  prevailing party has to not have recovered more than $20,000.

9  Right?

10 But subsection (b) — and we have Nevada case law

11 that says that there's no dollar requirement. In fact,

12 there's no monetary requirement necessary. That was our

13 Alaska KeyBank case that we cited from the Nevada Supreme

14 Court. The Nevada Supreme Court state that subsection (b)

15 does not require a monetary judgment to get attorneys' fees.

16 In fact,' it can be used for cases which no monetary recovery

17 was ever requested. That was — those were the facts of the

18 Alaska KeyBank case. They didn't request monetary fees, but

19 the Court found that subsection (b) was still applicable even

20 though there was no monetary requirement. So any argument the

21 State Engineer makes that there has to have been some type of

22 monetary win, that the Supreme Court should have afforded us

23 some type of monetary win is irrelevant under 2(b) —

24 subsection (b), which is what we are asking for.
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1  The State Engineer also argued that the 533

2  appeal statute itself limits attorneys' fees because of

3  subsection 7. And if you go to NRS 533.450 subsection 7 — do

4  you have that in front of you, Your Honor?

5  THE COURT: Yes.

6  MR. O'CONNOR: I don't want to move too fast.

7  I'm sorry. Subsection 7 states that costs — not attorneys'

8  fees, but costs must be paid in civil cases brought in the

9  District Court except by the State or the State Engineer.

10 Now, the State Engineer is attempting to lean

11 into this and say that this statute shows that there is some

12 type of immunity against attorneys' fees under this statute.

13 But that simply isn't true under statutory construction or the

14 plain reading of this. The Nevada Supreme Court has long held

15 that when we interpret statutes, the mention of one thing

16 implies the exclusion of another. That's — you know,

17 that's — that is statutory interpretation 101. When the

18 legislature enumerates a specific immunity, for example, that

19 means any other immunity that wasn't written down cannot be

20 implied. The inclusion of one thing means the exclusion of

21 others. Now, what the legislature did here is they included

22 an immunity for costs. We can't go after the State Engineer

23 for costs under this case because of that subsection 7. But

24 when the State — when the legislature includes costs, that
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1  means they specifically excluded fees.

2  And this isn't — this isn't a game of semantics.

3  The Nevada Supreme Court stated that it's fair to assume that

4  when the legislature enumerates certain instances, it names

5  all that it contemplates. So had the legislature wanted to

6  grant the State Engineer immunity for fees, they would have

7  written "costs and fees." But they left it at "costs."

8  Now, the State Engineer in his opposition

9  recognizes that in Nevada, attorneys' fees are separate from

10 costs. In situations where you're not allowed to get fees,

11 you may recover costs. In the alternative here, we have a

12 situation where we are not allowed to recover costs. What

13 that means, we can still go after fees. There is no immunity

14 for attorneys' fees. So any argument that tries to limip in

15 fees with costs in this case is irrelevant because while the

16 State Engineer may have an immunity for costs under this

17 statute, there is no such immunity for attorneys' fees under

18 statutes.

19 The State Engineer also cited to various lines of

20 cases that are irrelevant that stated that when a statute does

21 not consider costs or fees, the District Court does not have

22 the authority to award costs or fees. Now, this is a — this

23 is — this is inaccurate for two reasons in our case — or

24 it's inapplicable, rather, for two reasons in our case. The
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1  first is that we are not — we are not progressing under a

2  statute that ignores costs or fees. While NRS 533, the appeal

3  statute, does not list specifically anything about attorneys'

4  fees, the statute that we are proceeding under, 18.010 clearly

5  lists attorneys' fees. That's the whole reason for its

6  existence. It's an attorneys' fees statute. So we brought a

7  claim under attorneys' fees statute; so there is authority for

8  the District Court under that statute to award attorneys'

9  fees. Had we showed up to court and said, "Give us attorneys'

10 fees under 533," maybe we wouldn't get it because nothing in

11 533 ever says attorneys' fees. But we are not bringing the

12 claim under that. We are bringing a claim under the specific

13 attorneys' fees statute, which is a vast difference between

14 cases which absolutely ignore them.

15 The other difference. Your Honor, is those cases

16 which the State Engineer cited to that — that claim that you

17 can't get attorneys' fees under water law statutes are

18 completely different situations than this case. Our

19 adjudication statutes allow for cost-splitting; they allow

20 certain attorneys' fees provisions. But we are not under an

21 adjudication statute here. We are asking that, under the

22 specific statute which allows for groundless claim attorneys'

23 fees, that the Court award attorneys' fees to Mr. St. Glair.

24 So all of this information plus taking the
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1  legislature's intent to define NRS 18.010 liberally in favor

2  of awarding attorneys' fees, all point to the solution that in

3  a case like this — where the methods used by the State

4  Engineer were groundless and meritless, they had no evidence

5  to support their claims of abandonment, they had no law or

6  evidence to rely on for a five-month-late filing that cost

7  Mr. St. Clair almost $3,000, they had no law or reason to

8  object to a proposed order, which cost Mr. St. Clair another

9  $2,000 — that's why we have these attorneys' fees statutes

10 that do apply to our case because they are applicable in —

11 civil claim — civil practice is applicable under appeals from

12 the State Engineer.

13 Lastly, the State Engineer argued that WRAP 38 is

14 also a limit on attorneys' fees. But WRAP 38 is attorneys'

15 fees for frivolous cases, for when a claim is brought for

16 frivolity purposes. Right? But that's not what we are

17 talking about here. Again, this is — it's what's known as a

18 strawman argument: The State Engineer is propping up

19 something we never said and tearing it down. We never tried

20 to bring attorneys' fees claims under NRAP 38; so those rules

21 are unapplicable — or inapplicable to what we are talking

22 about here today. We never brought a claim under NRAP 38.

23 There's certain things you have to show to bring a claim under

24 NRAP 38, and we simply didn't bring that.

-CAPITOL REPORTERS (775) 882-5322-

51 JA 1040



1  So NRS 18.010 2(b), our claim, is, again, in

2  addition to cases where an allowance is authorized by statute.

3  So it is, therefore, a standalone statute.

4  So in conclusion. Your Honor, the practice in

5  civil cases applies to what we are dealing with here. Appeals

6  from the State Engineer aren't limited by 233B because the

7  State Engineer is specifically exempt. They are not limited

8  to only what's contained within 533 because there's a specific

9  provision that says that civil case practice applies here.

10 The State Engineer should be required to pay these attorneys'

11 fees because the case was absolutely groundless that they

12 maintained. It wasn't frivolous. It wasn't meant to harass,

13 maybe. But that's not the test we are dealing with here. The

14 sole test that we are dealing with is whether or not they had

15 any evidence of intent.

16 So again. Your Honor, in closing. State —

17 Mr. St. Clair should not be the one left holding the bag here.

18 When the State Engineer makes this egregious of a mistake and

19 doesn't reflect on whether or not he should be able to

20 maintain his claim and files five months after deadlines and

21 opposes common practice that's outlined in the District Court

22 rules — all of that cost shouldn't be put solely on the water

23 right user. Because the State Engineer can lean into the

24 Attorney General and get those costs covered, but
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1  Mr. St. Clair doesn't have any option other than spend tens of

2  thousands of dollars to fight a groundless lawsuit with

3  absolutely no evidence put forth, and Mr. St. Clair shouldn't

4  be required to pay those fees on his own.

5  So, Your Honor, just to wrap up for the record,

6  Mr. St. Clair is requesting $37,000 — or $37,361 for the

7  Supreme Court litigation, $2,672 for the untimely oppositions

8  to that request for judicial notice, and $1,847 on the

9  meritless objections to the proposed order. We ask that you

10 grant these attorneys' fees to even this playing field that we

11 are asked to play on. Grant them to show that — that a water

12 right user shouldn't be forced to pay to play for his vested

13 water right.

14 THE COURT: Thank you. Let's take a short break

15 before I hear from the State.

16 (A break was taken.)

17 THE COURT: Okay. Let's go on the record.

18 Welcome back, everybody. Mr. Bolotin, we are on the record in

19 St. Clair versus the State Engineer. Mr. Bolotin, please.

20 MR. BOLOTIN: And, Your Honor, I do have a

21 PowerPoint up, and I also have physical copies in case —

22 THE COURT: Oh, please. I can look at both. I

23 appreciate it. When I say "I can look at both," I am

24 following along, but it is on the screen.
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1  MR. BOLOTIN: Yes. As I said in my introduction,

2  Your Honor, St. Clair's motion — Mr. St. Clair, who we'll

3  call St. Clair, if that's okay for purposes of today's

4  argument — their motion should be denied. There's one thing

5  throughout my argument, an overarching theme, that's the

6  American Rule for Attorneys' Fees, which Nevada follows

7  pursuant to the Thomas v. City of North Las Vegas case.

8  Attorneys' fees may not be awarded absent a statute, rule, or

9  contract authorizing such award.

10 There's four primary bases why St. Clair's motion

11 should be denied in this context. Contrary to what

12 Mr. St. Clair said earlier, his motion for attorneys' fees is

13 untimely. Not only is it untimely, it's untimely by over two

14 years. The semantics regarding the rules and what rules

15 apply, the fact of the matter is there's case law in point,

16 the rule applies here. They need to be filed within 20 days

17 of the notice of entry of order, and it wasn't.

18 Second, it lacks legal foundation. There's no

19 authority that says you can get — be awarded attorneys' fees

20 in a 533.450 case.

21 Third, even if there was, attorneys' fees are

22 unwarranted under 18.010 2(b).

23 And, lastly, this Court lacks authority to award

24 attorneys' fees incurred on appeal. There's clear law on this
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1  fact.

2  Let me go through a little bit of background,

3  some dates which are important here. On July 25th, 2014, the

4  State Engineer issued Ruling Number 6287 declaring proof of

5  Appropriation V010493 abandoned and therefore also denying

6  Change Application Number 83246T filed by Rodney and Virginia

7  St. Glair. The change application was denied as a result of

8  the abandonment as there is no unappropriated water available

9  under the water right, and granting a change application on an

10 abandoned water right was detrimental to the public interest.

11 This is in the record of appeal in this case, pages 4 through

12 10.

13 On August 24th — on August 21st, 2014, Rodney

14 St. Glair filed his petition for judicial review, seeking

15 reversal of the State Engineer's Ruling Number 6287. By

16 February 27th, 2015, the petition for judicial review was

17 fully briefed. And then on January 5th, 2016, the Court held

18 oral arguments on that petition for judicial review.

19 THE COURT: When I said earlier in Winnemucca,

20 the hearing was here in this exact room. And forgive me for

21 saying and thank you for helping me with that. When you

22 mentioned Happy Creek, I go, "uh-oh." Meaning I screwed it

23 up. The hearing was here, and Ms. Caviglia was representing

24 the State Engineer at that time. But I had to let everybody
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1  know that I'm not — never mind. Please go ahead,

2  Mr. Bolotin.

3  MR. BOLOTIN: I didn't — I was probably

4  somewhere in a prison at that point, given my litigation

5  experience. On January 5th, 2016, as you said, the Court held

6  oral arguments on the petition for judicial review.

7  On April 22nd, 2016, the Court signed the order

8  affilming in part and reversing in part Ruling Number 6287.

9  The Court affirmed the finding that St. Clair had a vested

10 water right under V010493 but overruled the finding of

11 abandonment and ordered the State Engineer to grant the change

12 application.

13 On April 29th, 2016, the Petitioner filed a

14 notice of entry of order overruling State Engineer's Ruling

15 6287, six days after the order was issued.

16 Then on May 23rd, 2016, State Engineer filed his

17 notice of appeal, appealing this Court's order to the Nevada

18 Supreme Court.

19 On March 9th, 2017, the matter was fully briefed

20 with the Supreme Court, oral arguments were held in November

21 of 2017.

22 And then on March 29th of this year, the Nevada

23 Supreme Court issued its opinion affirming this Court's

24 decision.
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1  The remittitur was filed May 4th.

2  And then June 28th, 2018, St. Clair filed his

3  motion for attorneys' fees with this Court.

4  THE COURT: Who argued to the Supreme Court? I'm

5  just curious. Who argued on behalf of the State?

6  MR. BOLOTIN: I'm not sure. Your Honor. I think

7  it was Justina.

8  THE COURT: It was Justina?

9  MR. BOLOTIN: Yeah.

10 THE COURT: Ms. Caviglia. And was it you,

11 Mr. Taggart? Are you —

12 MR. TAGGART: Yes.

13 THE COURT: Just curious. Thank you. Please.

14 MR. BOLOTIN: As I said previously,

15 Mr. St. Clair's motion for attorneys' fees is untimely. NRCP

16 54(d) governs attorneys' fees. Section 2(b) of that statute

17 says, "Unless a statute provides otherwise, the motion must be

18 filed no later than 20 days after the notice of entry of

19 judgment is served. The time for filing the motion may not be

20 extended by the Court after it has already expired. A claim

21 for attorneys' fees must be made by motion, and the District

22 Court may decide the motion despite the existence of a pending

23 appeal from the underlying final judgment."

24 The only exception to NRCP 54D2B's 20-day rule is
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1  that claims for fees and expenses as sanctions pursuant to a

2  rule or statute or when the applicable substantive law

3  required attorneys' fees be proved at trial as an element of

4  damages.

5  There is absolutely no calculation, Your Honor,

6  of time whereby St. Glair's motion is timely. The notice of

7  entry of order was filed on April 27th, 2016. Before this

8  date, all of the so-called egregious things occurred. The

9  rejection — the objection to the request for judicial notice

10 and the fight over the proposed order all happened before this

11 note of — notice of entry of order was filed. Pursuant to

12 NRCP 54(d)2(B), motion for fees must be filed within 20 days

13 of the notice of entry of order, or the deadline was May 17th,

14 2016. St. Glair's motion for attorneys' fees was served on

15 June 28th, 2018, more than two years after the deadline. And

16 pursuant to the rule, after the deadline has passed, the Gourt

17 cannot extend it.

18 The State Engineer's appeal did not toll the

19 deadline. As I said earlier, NRGP 54(d)2(a) states that

20 motions for fees may be decided despite the existence of a

21 pending appeal. Plus the State Engineer's notice of appeal

22 was filed on May 23rd, 2016, after St. Glair's 20-day deadline

23 to appeal — to file a motion for attorneys' fees had already

24 run. The time to file did not start running following the
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1  Supreme Court proceedings. They had their own attorneys' fees

2  rule, which we'll get to later.

3  "Parties not entitled to fees on appeal absent a

4  showing of frivolity." That's from NRAP 38. And from the

5  Board of Gallery History, Inc., case, which we'll get to

6  later, the District Court lacks authority to award attorneys'

7  fees incurred on appeal. As I stated, the time to file a

8  motion for attorneys' fees did not start to run following the

9  Supreme Court proceedings. But even assuming that it did,

10 arguendo, St. Clair's motion is still untimely. The

11 remittitur was filed on May 4th, 2018, and Mr. St. Clair filed

12 motion for fees on June 28, 2018. That's more than 50 days

13 after the remittitur, even if there was a rule that permitted

14 such a motion, which there isn't.

15 In Mr. St. Clair's reply in the argument today,

16 they cite two cases for why NRCP 54's 20-day rule doesn't

17 apply. St. Clair cites the Farmers Insurance Exchange versus

18 Pickering case, a case from 1988, for the proposition that

19 timeliness of an attorneys' fees motion is a matter left to

20 the discretion of the trial court. St. Clair also filed —

21 cites the Fowler case in the reply for the proposition that

22 there is no deadline for filing a motion for attorneys' fees

23 under NRS 18.01 2(b). This is a case from 1993. Both of

24 these arguments ignore the fact that NRCP 54 was amended in
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1  2008 to codify the 20-day deadline, effectively overruling

2  both of these cases. And this case has been around for now —

3  this rule has been around for now ten years.

4  If I can approach the bench, Your Honor. I've

5  handed you Administrative Docket Number 426, which was when

6  the Supreme Court amended NRCP Rule 54.

7  Therein, the Supreme Court expressly codified the

8  holding of Collins v. Murphy, a 1997 case which required a

9  motion for attorneys' fees to be filed before the deadline to

10 file a notice of appeal. As you might remember. Your Honor,

11 this was a case of a District Court that was before you,

12 Collins V. Murphy. And it was a case where fees were sought

13 under NRS Chapter 18, not NRCP 54, as opposing counsel argues.

14 And to the extent they require — they argue that NRCP 54 has

15 an argument "unless a rule provides otherwise," nowhere in NRS

16 18 does it provide otherwise that you can provide — that you

17 can file a motion for fees after the 20-day deadline of NRCP

18 54.

19 Administrative Docket Number 426, the Supreme

20 Court expressly stated, "It appears that the codification of

21 this Court's holding in Collins in the form of a rule will

22 result in broader awareness of the timing requirement for

23 attorney fees motions, as well as more uniform application of

24 the requirement, and therefore amendment of the Nevada Rules
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1  of Civil Procedure is warranted." As a result, NRCP 54D was

2  added to the Nevada Rules of Civil Procedure, including the

3  requirement that a motion for attorneys' fees must be filed no

4  later than 20 days after notice of entry of judgment is

5  served. As you know, they have an asterisk there. When the

6  state — when the Court Supreme amended the rule, they made it

7  effective 30 days after entry of the order when the rule

8  required it to be amended six — go into effect 60 days after,

9  so they did have to amend their own order. But, ultimately,

10 Administrative Docket Number 426 did result in this amendment

11 to the Nevada Rules of Civil Procedure requiring a motion for

12 fees to be filed within 20 days of the notice of entry of

13 order.

14 And therefore the 1988 case of Farmers Insurance

15 Exchange that St. Clair cites for the proposition that

16 timeliness of attorneys' fees is left to the discretion of the

17 District Court, in the 1993 case of Cowler — of Fowler that

18 St. Clair cites for the proposition that there is no deadline

19 had been clearly overruled by the Nevada Supreme Court through

20 its amendments in the 2008, 2009 codifying the 20-day deadline

21 now found at NRCP 54(D) 2(b).

22 While Farmers Insurance Exchange in 1988 found

23 that the absence of a specific statutory provision governing

24 the time frame in which a party must request attorneys' fees.
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1  this specific statutory provision now exists, and it has since

2  2008 or 2009 via the Administrative Docket Number 426, now

3  codified as NRCP 54(d)2(B).

4  As I said earlier, NRCP 54 requires a motion for

5  attorneys' fees must be filed no later than 20 days after

6  notice of entry of judgment is served. The time for filing

7  the motion may not be extended by the Court after it has

8  expired.

9  St. Clair served the notice of entry of order on

10 April 29th, 2016, and they served their motion for attorneys'

11 fees June 28th, 2018. St. Clair's motion for attorneys' fees

12 was filed over two years after service of the notice of entry

13 of order, and this is far beyond the 20 days set by NRCP 54

14 and, therefore, St. Clair's motion should be denied as

15 untimely.

16 Next, St. Clair is not entitled to attorneys'

17 fees, even if he did file it timely. NRS 533.450 is the only

18 known means for a petition for judicial review of an order of

19 decision of the State Engineer. And pursuant to the American

20 Rule, attorneys' fees may not be awarded absent a statute,

21 rule, or contract authorizing such an award. And NRS 533.450

22 does not include such a provision for attorneys' fees.

23 As opposing counsel stated, the State Engineer is

24 well aware that he's exempted from NRS 233B. But in this
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1  context of administrative law and fees, the Supreme Court's

2  analysis regarding 233B in the context of fees is persuasive.

3  In Fowler, Nevada Supreme Court noted that, like NRS 533.450

4  for petitions for judicial review of State Engineer decisions,

5  NRS 233(b) 130 does not contain any specific language

6  authorizing the award of attorneys' fees in actions involving

7  petitions for judicial review of agency action.

8  In the Zenner case, the Nevada Supreme Court

9  noted that, like NRS 533.450 for decisions of the State

10 Engineer, despite the fact that NRS 534 — 533.450 doesn't

11 have the exact same language, the provisions of NRS

12 Chapter 233B are the exclusive means for judicial review of or

13 judicial action concerning a final decision in a contested

14 case involving an agency to which the chapter applies.

15 And noticeably, the Zenner case, the Nevada

16 Supreme Court held that the District Court properly

17 interpreted Fowler to mean that NRS 233(B).130 precluded

18 attorney fees pursuant NRS 18.012(B), the exact statute that

19 St. Clair cites, finding that this statute does not contain

20 any specific language authorizing the award of attorneys' fees

21 in actions involving petitions for judicial review of agency

22 action.

23 In that same case, the Nevada Supreme Court held

24 that it has repeatedly refused to imply provisions not
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1  expressly included in the legislative scheme and has held that

2  it is not the business of the Supreme Court to fill in alleged

3  legislative omissions based on conjecture as to what the

4  legislature would or should have done.

5  In the Rand Properties LLC case, another case

6  involving water, the Nevada Supreme Court looked at two other

7  provisions in NRS Chapter 533 providing for costs — NRS

8  533.1901 and NRS 533.2403 — and reversed the award of

9  attorneys' fees, finding that these statutes specifically

10 provide for an award of costs but, under Nevada law,

11 attorneys' fees are not costs. The District Court may not

12 award attorneys' fees absent authority under a statute, rule,

13 or contract. The Rand Property case held that attorneys' fees

14 are not mentioned anywhere in the statute. Accordingly, we

15 reversed the award of attorneys' fees. This specifically

16 refers to NRS Chapter 533, the case — the statute that the

17 petition for judicial review in this case was brought under.

18 Just to summarize all of this, St. Clair

19 requested attorneys' fees pursuant to NRS 18.010 2(b), just

20 like the Petitioner or whoever the litigant was in the Zenner

21 case. NRS 533.450 is the exclusive means for filing a

22 petition for judicial review of the State Engineer's

23 decisions, despite not specifically saying so, unlike 233B.

24 St. Clair filed his petition for judicial review pursuant to
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1  NRS 533.450, and 533.450 does not include a provision

2  providing for attorneys' fees. As the Zenner court said, that

3  the legislature intentionally omitted attorneys' fees from NRS

4  Chapter 233B is supported by the fact that the legislature

5  expressly authorized fees and costs in similar statutes

6  specifically for frivolous petitions of hearing officer

7  decisions involving industrial injuries. Here, NRS 533.450

8  itself specifically provides for costs. See NRS 533.450 sub

9  7. This supports the idea that the omission of attorneys'

10 fees was intentional.

11 St. Glair argues that 533.450 sub 7 actually

12 works in their favor because it's an immunity-to-cost statute.

13 That's not the purpose of statute. The statute is to allow

14 costs under certain circumstances. And since they allowed

15 costs under certain circumstances but were silent as to fees,

16 this exclusion is intentional; therefore, petitioners

17 challenging decisions of the State Engineer — including

18 St. Glair in this case — are not entitled to attorneys' fees

19 in NRS 533.450 petitions.

20 Notwithstanding the aforementioned case law,

21 State Engineer's defense in appeal were not brought or

22 maintained without a reasonable ground or to harass the

23 prevailing party as required under NRS 18.012B, even if these

24 were permitted in NRS 533.450 cases. The State Engineer here
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1  acted reasonably and in good faith. And if I point you to NRS

2  18, which was provided by the opposing counsel, it has to be

3  read completely. Yes, the Court shall liberally construe the

4  provisions of this paragraph in favor of awarding attorneys'

5  fees in all appropriate situations. "It is the intent of the

6  legislature that the Court award attorneys' fees pursuant to

7  this paragraph and impose sanctions pursuant to Rule 11 of the

8  Nevada Rules of Civil Procedure in all appropriate situations

9  to punish for and deter frivolous or vexatious claims and

10 defenses, and such claims and defenses overburden limited

11 judicial resources," et cetera. So they argue that it's all

12 about reasonable grounds, reasonable grounds. But the rule

13 itself says the purpose of the statute is to deter frivolous

14 or vexatious claims. While the State Engineer admits he was

15 wrong here, he was — the facts before the State Engineer was

16 that — not St. Clair, but the previous owner of the property

17 had let the well fall into despair [sic], basically. And he

18 wasn't going after St. Clair's intent but the intent of the

19 previous owner, which as far as the State Engineer understood,

20 was not clearly established. It is now, based on the Supreme

21 Court's decision in this case, but the State Engineer at all

22 times proceeded in defending his decision reasonably and in

23 good faith.

24 "A claim is groundless if it's not supported by
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1  any type of credible evidence at trial, it is brought in bad

2  faith, or it is fraudulent." This analysis depends on the

3  actual circumstances of the case rather than the hypothetical

4  facts supporting the moving party's affirmance. It's from the

5  Semenza v. Caughlin Crafted Homes case of 1995. Here, the

6  State Engineer acted reasonably and in good faith. While the

7  State Engineer was ultimately not the prevailing party in

8  either his defense of Ruling Number 6287 or his appeal to the

9  Supreme Court, both were maintained in good faith by the facts

10 and law as he saw them based on a reasonable albeit ultimately

11 incorrect interpretation of law and fact. There's no finding

12 in the record otherwise.

13 Moreover, NRS 533.450 sub 1 deems that, "Actions

14 challenging decisions of the State Engineer are in the nature

15 of an appeal." St. Clair brought its motion pursuant to NRS

16 18.0102(B), which is silent with respect to appeals. NRAP 38,

17 however, provides for costs on appeal where an appeal has

18 frivolously been taken or been processed in a frivolous

19 manner. Neither the District Court nor the Supreme Court

20 found that the State Engineer maintained his defense of Ruling

21 Number 6287 in a frivolous manner. And, therefore, St. Clair

22 is not entitled to attorneys' fees from either level of

23 litigation.

24 While the Supreme Court found the State Engineer
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1  acted arbitrarily and capriciously in issuing Ruling Number

2  6287, finding the ruling unsupported by substantial evidence,

3  this is the standard required to overturn a decision of the

4  State Engineer and does not mean that it was maintained

5  without reasonable grounds or that it was frivolous. Finding

6  that a State Engineer's decisions is arbitrary and capricious

7  and not supported by substantial evidence does not mean that

8  the State Engineer's defense of his decision was frivolous.

9  There is no finding of frivolity by either this Court or the

10 Supreme Court.

11 Despite ruling in St. Clair's favor, neither the

12 District Court nor the Supreme Court found the State Engineer

13 maintained his case frivolously, for purpose of delay, or

14 otherwise misused the appellate processes. Rather, the

15 Supreme Court found only that no clear and convincing evidence

16 that St. Clair's predecessor intended to the abandon the water

17 right existed and that the State Engineer's other arguments on

18 appeal lacked merit for varying other reasons. The lack of

19 finding of frivolousness prohibits award of attorneys' fees

20 under NRAP 38; however, St. Clair's attorney himself argued

21 that NRAP 38B doesn't apply. This alone would bar fees that

22 were incurred on appeal before the Supreme Court. In the

23 Bobby Berosini case, the Court held the — Supreme Court held

24 NRS 18.010 does not explicitly authorize attorneys' fees on
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1  appeal, and WRAP 38B limits attorneys' fees on appeal to those

2  instances where an appeal has been taken in a frivolous

3  manner.

4  Again, back to the American Rule, Border Gallery

5  of History Inc., v. Datex Corp., attorneys' fees cannot be

6  recovered absent a statute, rule, or contractual provision to

7  the contrary.

8  In that same case, the Supreme Court held that

9  there is no provision in statute authorizing the District

10 Court to award attorneys' fees incurred on appeal, and NRS 38B

11 authorizes only the Nevada Supreme Court and now the Nevada

12 Court of Appeals to make such an award if it determines that

13 the appeals process has been misused.

14 And, therefore, while St. Clair's motion should

15 be denied for the other previously mentioned reasons,

16 St. Clair is not entitled to attorneys' fees incurred at the

17 Supreme Court nor is this Court authorized to make such an

18 award.

19 In conclusion. Your Honor, St. Clair's motion for

20 attorneys' fees must be denied, first and foremost,

21 procedurally the motion is untimely. If we are talking about

22 something that's egregious here, we are talking about how

23 egregiously untimely this motion is. It was filed more than

24 two years past the statutory deadline to file this type of a
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1  motion based on the Rule of Civil Procedure that came from a

2  case based on award of attorney — of attorneys' fees under

3  Chapter 18, the exact chapter that Mr. St. Clair cites for his

4  motion for attorneys' fees.

5  Second, there is no legal authority providing for

6  attorneys' fees for petitions for judicial review of decisions

7  of the State Engineer under NRS 533.450.

8  Third, the State Engineer's defense and

9  subsequent appeal of the decision were made in good faith and

10 did not rise to the levels of frivolity or other nefarious

11 levels that are required to grant attorneys' fees under the

12 circumstances.

13 And, lastly, the — this District Court lacks

14 authority to award attorneys' fees incurred at the Supreme

15 Court, and applicable legal authorities actually prohibit such

16 an award from the District Court for fees incurred at the

17 Supreme Court.

18 Therefore, the State Engineer respectfully

19 requests that this Court denies St. Clair's motion for

20 attorneys' fees.

21 THE COURT: Thank you. Before we do the reply,

22 let's take a very brief break, just five-minute stretch break.

23 (A break was taken.)

24 THE COURT: All right. We are back on the record
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1  in St. Clair versus Jason King. Let the record show that the

2  parties are present through counsel, and we can proceed with

3  the reply, please.

4  Mr. 0'Connor?

5  MR. O'CONNOR: Thank you. Your Honor. Just one

6  moment while I kind of make my paper a little organized here.

7  Thank you. Your Honor. There are three different

8  points that we want — that we want to touch on that

9  Mr. Bolotin, I think, touched on. The first is going to be

10 whether or not this amendment to Rule 54 had any effect

11 whatsoever on the Pickering. We believe it doesn't for a few

12 different reasons.

13 The second is whether or not the fact that the

14 State Engineer had a good faith basis to believe their claim

15 is relevant whatsoever to — to what NRS 18 asks for, and we

16 believe it doesn't because NRS is pretty clear that — or NRS

17 18 is pretty clear that it doesn't matter if you bring it in

18 good faith; what matters is the grounds that you bring it on.

19 And third, we want to just briefly touch on this question

20 of — of what exactly NRS 533 subsection 7 grants and doesn't

21 grant.

22 Kind of starting from the top, the State Engineer

23 argued that the amendment that you have in front of you, the

24 order amending Nevada Rule of Civil Procedure 54 somehow
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1  overrode Pickering. And the State Engineer's argument that

2  you have to file for attorneys' fees before you start to

3  appeal' and you only have 20 days after the appeal process in

4  order to file just doesn't make any sense if you play it out

5  like — like they are hoping it would work. Because,

6  Your Honor, if St. Clair — for example in a hypothetical.

7  Right? This isn't what happened. But in a hypothetical, if

8  St. Clair were to have won and then asked for attorneys' fees

9  right away, like the State Engineer wants you to try to

10 interpret this statute, pending an appeal, how are you

11 supposed to award attorneys' fees pending appeal when you

12 don't know what those fees will be on appeal? Mr. St. Clair

13 doesn't know if he's going to be successful on appeal. And

14 even if you do grant attorneys' fees — say $5,000 in

15 attorneys' fees to us — what happens if we are not successful

16 on appeal? Then we have to recut a check back, or does that

17 check sit in limbo, some kind of quasi-escrow, you know, type

18 of situation? It just doesn't make any sense. How it

19 practically works, how attorneys' fees have worked for a long

20 time, and how Pickering explains attorneys' fees working is

21 that you wait until you're all the way through appeal because

22 you have to know whether or not you're a prevailing party

23 under the terms of NRS 18 before you go file a motion for

24 attorneys' fees under NRS 18. It just doesn't make any sense
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1  to try to interpret it differently. You can't be a prevailing

2  party until the appeals are over.

3  The second piece that the State Engineer was

4  arguing is that somehow an amendment to a Rule of Civil

5  Procedure can override a statute put in by the legislature.

6  And, Your Honor, the fact that the State Engineer is trying to

7  argue that an amendment to a rule will somehow override a

8  statute is a little ironic because, in Pickering — and we

9  have Pickering here for Your Honor, just so you can see the

10 words. So if you recall. Your Honor, this Pickering case is

11 kind of the center of the debate on what the time is to file

12 an amend- — or to file attorneys' fees. And if you flip to

13 the second page, paragraph — the paragraph with Head Notes 1

14 and 2 on it, the first full paragraph — it explains that NRS

15 18.010 provides no time limits for motions. And absent a

16 specific statutory provision governing a time frame,

17 timeliness of such requests, we conclude, are a matter left to

18 the District Court. And this wasn't something magical about

19 Pickering and it wasn't a magical rule necessarily about NRS

20 18. This is for any statute, any statute that lives out there

21 in the world that doesn't have a time attached to it gets this

22 discretionary reasonableness test to it.

23 Now, what's ironic about the State Engineer

24 trying to argue that this was overriden by a rule is that in
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1  Pickering, the petitioner tried to argue that NRCP 59(e)

2  should control NRS 18. The time limits in the rule should

3  control the time limits in the statute. That was — that was

4  the argument in Pickering. There's a time limit of ten days

5  in the rule; so you should only have ten days when you're

6  filing this NRS 18. Are you following me there? That was the

7  argument.

8  That's the exact argument that the State Engineer

9  is making today: We have a time requirement in NRCP 54, and

10 you have to apply that to NRS 18. But the Supreme Court held

11 in Pickering — the exact holding was that we decline to apply

12 the ten-day [sic] time limits under NRCP 59E because there is

13 no time limit in the NRS. The Court can't revise a statute;

14 that is the legislature's job. The Court can revise its own

15 rules, but those rules don't necessarily bind statutes.

16 And importantly when the legislate — or when the

17 Court went and amended Rule 54, it's very notable that when

18 they put in the time limits on Rule 54, they kept in the

19 leading sentencing — the leading clause that states,

20 Rule 54(d)2(B), Timing and Contents of Motion, "Unless a

21 statute provides otherwise." So that means unless they — you

22 have a statute that has a different rule, you have to follow

23 the 20-day rule. And they left it in there, and they left it

24 in there for a reason. It's because the Supreme Court, as
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1  much as they may want to, they don't have the authority to

2  override statute. So unless a statute gives you a different

3  rule, you have to follow this 20-day rule.

4  But we know that NRS 18 has a different rule. We

5  know that from Pickering. We also know from Pickering that

6  time frames in rules cannot control time frames in statutes.

7  We have separation of powers, and the legislature gets to make

8  those rules.

9  So the argument that somehow this amendment of

10 Rule 54 alters the holding in Pickering is the exact opposite

11 of what Pickering held. Pickering said a rule can't affect

12 Rule 18. The State Engineer now wants you to try and buy that

13 argument, but it just simply doesn't make any sense.

14 Second, NRS — or Rule 54 —

15 Second, Your Honor, a rule — Rule 18 or NRS

16 18.010 2(b) states it was the intent of the legislature to

17 award attorneys' fees pursuant to this paragraph and impose

18 sanctions when necessary. Right? So we are talking about

19 those groundless claims again.

20 And, Your Honor, NRCP 54 (2)(d), it doesn't apply

21 to sanction statutes. Sanction statutes are given to a court

22 in order to impose sanctions when it needs to. And,

23 specifically, NRS 18.020 is for groundless claims.

24 Now, I want to go back, and I want to touch on
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1  this again because I think it's a very important distinction

2  that we need to make. St. Clair has never accused the State

3  Engineer of trying to harass him or bringing a frivolous case

4  or bringing a nefarious case or having ulterior motives. We

5  do not think the State Engineer was necessarily out to get

6  Mr. St. Clair, and we've never argued that. Our argument is,

7  under NRS 18, it is a specific provision for groundless

8  claims, and there is a big difference between a groundless

9  claim and what the State Engineer tried to do to box in as a

10 nefarious claim or as what he said were reasonable grounds.

11 But under the Bobby Berosini case, it

12 specifically interpreted it, that said, "Pursuant to

13 NRS 18.010 2(b)" — so it's specifically interpreting the

14 statute we are talking about — "a claim is groundless if the

15 allegations in the Complaint are not supported by credible

16 evidence." So it doesn't matter if you had all the good faith

17 in the world and you really believed in what you were doing.

18 If you showed up to court with empty hands and no evidence to

19 show intent, that is a groundless claim under 18.010 2(b). It

20 doesn't have to be nefarious; it just has to be groundless and

21 unsupported.

22 In fact, on page 38 of the State Engineer's own

23 PowerPoint, they recognize this. If you go to page 38 of

24 their PowerPoint, it states right on there that one of the
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1  reasons that you can get attorneys' fees is if your claim is

2  not supported by any credible evidence at trial. And this

3  wasn't even a case where they weren't supported by any

4  credible evidence; they just didn't have any evidence, period.

5  And the Supreme Court recognized that multiple times

6  throughout the case. The Supreme Court recognized that it was

7  based solely on non-use. There was no evidence of intent

8  whatsoever. So, I mean, breaking it down to as simple as it

9  gets, there's this element of intent that they have to prove

10 if they want to prove abandonment. And Your Honor told them,

11 "You don't have that element. You have no evidence to meet

12 that." They appealed it to the Supreme Court. The Supreme

13 Court said. There is not a lick of evidence in this record

14 anywhere that shows anything to point toward intent. That's

15 the definition of a groundless case. It's not even that there

16 was no credible evidence; there was no evidence before it at

17 all to try to support it.

18 And lastly. Your Honor, regarding NRS 533.450

19 subsection 7, the State Engineer tried to argue that in

20 certain instances, you know, costs may be okay, costs may not

21 be okay, and that's what they are talking about. But that's

22 simply not true from the face of the statute. NRS 533.477

23 says the State Engineer and the State cannot have costs levied

24 against them. It absolutely ignores any type of immunity
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1  under — under any other civil claim for attorneys' fees,

2  which means there is no type of immunity given to the State

3  Engineer's office or the State for claims under something like

4  NRS 18, which is a standalone statute that allows attorneys'

5  fees.

6  And just — I mean, kind of as an aside,

7  Your Honor, the State Engineer continues to cite authority

8  from WRAP 38. NRAP 38 is a special sua sponte sanction

9  statute for an appellate court to apply. We are not asking an

10 appellate court to apply anything. The rules of appellate

11 procedure don't apply here; we use the Rules of Civil

12 Procedure, including statutes like NRS 18.010. So any

13 argument regarding NRAP 38 is irrelevant. We are not

14 requesting these under NRAP 38.

15 So to but a bow on it. Your Honor, it's just —

16 it's just simply unfair when water users like Mr. St. Glair

17 are left holding a large attorneys' fee because the State

18 Engineer doesn't use a little bit of reflection and see

19 whether or not he can actually substantiate a claim he is

20 making. Had the State Engineer ever looked and said, "What

21 type of evidence do we have to support intent," he would

22 likely have found that he doesn't have any, and this case

23 would not have gone any farther. But instead of doing that,

24 they've essentially shifted the bill to Mr. St. Glair. Like
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1  they shifted the burden of intent, they've now shifted the

2  bill to Mr. St. Clair to either pay up or lose a water right.

3  And that simply isn't fair. It's an unfair playing field/ and

4  that's why we have statutes that can incorporate attorneys'

5  fees in situations where there is not a contract otherwise.

6  And we'd ask that this Court implement that

7  statute and award Mr. St. Clair the attorneys' fees requested.

8  THE COURT: Thank you. Submitted?

9  MR. O'CONNOR: Unless there's response from the

10 State Engineer.

11 THE COURT: Okay. I will ask that first.

12 Do you have any further —

13 MR. BOLOTIN: If 1 can do a quick response to

14 some things — to some things that were said there.

15 THE COURT: Sure. Sure.

16 MR. BOLOTIN: Your Honor, St. Clair's attorney,

17 again, points to the Pickering case, which states that,

18 "Absent a specific statutory provision governing the time

19 frame in which a party must request attorneys' fees, the

20 timeliness of such request, we conclude, is a matter left to

21 the discretion of the trial court"; however, as 1 stated in my

22 argument, that specific provision now exists in the fom of

23 NRCP 54 (d)2 (B) .

24 They point out in the Pickering case how they
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1  found out that NRCP 59 does not apply to attorneys' fees

2  motions, but that's a — it doesn't apply for a completely

3  different reason. That's the deadline to amend a judgment.

4  Ten days is the deadline to amend a judgment. You don't need

5  to amend a judgment to award attorneys' fees. That's why they

6  found that NRCP 59 doesn't apply there.

7  And then where they cite the rule, "Unless the

8  statute provide otherwise" — and they argue somehow that

9  NRS 18 provide otherwise; that's just simply not true. NRS 18

10 has no deadline to file an attorneys' fees motion, and,

11 therefore, it does not provide otherwise and does not have a

12 separate deadline that's different from the 20-day deadline

13 provided in NRCP 54.

14 And then Collins v. Murphy — which is a case

15 that specifically codified when this Supreme Court amended and

16 added NRCP 54(d)2(B) — states its reasoning. It's the exact

17 reasoning that St. Clair's attorney found so egregious or

18 unreasonable, but it's the exact reasoning they held. To read

19 from Collins v. Murphy, 113 Nevada 1380 from 1997,

20 "Respondents obtained a judgment for $5,125. Appellants could

21 well have anticipated that it would cost more than this to

22 pursue even a meritorious appeal; however, appellants would

23 have had a much greater incentive to pursue an appeal had they

24 known that this judgement could be relied upon to support
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1  attorneys' fees award of nearly $50,000. Therefore, we

2  conclude that appellants were unfairly prejudiced by

3  respondents' failure to file their motion for attorneys' fees

4  after the deadline for an appeal had passed." This is the

5  reasoning why the Supreme Court amended that rule and,

6  therefore, required an attorneys' fees motion to be filed

7  before the deadline to appeal.

8  In that case, Collins v. Murphy, also ~ I just

9  want to mention one more time, they sought attorneys' fees

10 under Chapter 18, the exact chapter that St. Clair seeks

11 attorneys' fees, and they found that it still needed to be

12 filed before the deadline to appeal. And this is now codified

13 in the Nevada Rules of Civil Procedure.

14 And, lastly, one more point, to the extent they

15 argue NRAP 38 doesn't apply, as I stated during my argument,

16 this is the only rule that allows fees to be awarded that were

17 incurred on appeal. Absent application of that statute and

18 there's other case law on point, the District Court has no

19 authority to award attorneys' fees incurred on appeal.

20 And I respectfully, once again. Your Honor, ask

21 that you deny their motion for attorneys' fees.

22 THE COURT: Thank you. Any comment in regards to

23 Mr. Bolotin's continued response?

24 MR. O'CONNOR: Very briefly. Your Honor. Yeah,
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1  very briefly.

2  We'd like to point out that here in court today

3  is the first time we've ever heard, I believe ~ and maybe

4  Mr. Bolotin can correct me if I'm wrong — of Collins v.

5  Murphy or this argument that somehow NRCP 54 was amended in

6  the late '90s to somehow affect NRS 18. Unless I missed it.

7  MR. BOLOTIN: No. I — Your Honor, I pulled

8  those cases in response to St. Glair's citing Pickering and

9  those other cases in their reply, which I felt like I needed

10 to address here because I believe that those cases are no

11 longer good law in terms of how they dictate the timing for an

12 attorneys' fees motion because there's now a Rule of Civil

13 Procedure that specifically sets out that deadline. And I

14 didn't have an opportunity to respond to the reply, so I

15 wanted to point it out during our argument. Your Honor.

16 THE COURT: And I invited it.

17 MR. O'CONNOR: Okay. So we would just like to

18 point out that it's the first time, so we are trying to, you

19 know, respond to this on the fly. And — but point being that

20 we don't think it overrules Pickering because it states in

21 there specifically that Rules of Civil Procedure can't control

22 statutes. That's — that's the rule that was put forth in

23 Pickering.

24 Then Mr. Bolotin — or, sorry, the State Engineer
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1  argued that there — that, you know, there's nothing in 18.010

2  to offset this — this 20-day language, but that's the whole

3  point of Pickering is there's still nothing in NRS 18 that

4  dictates when a date is filed. The — when they amended NRCP

5  54, they included that statement in there, that unless there's

6  a statute out there that's different from what we're saying,

7  then you have to follow the 20-day rule. Nothing has ever

8  been amended in NRS 18 to limit it to 20-day rule. The Court

9  ordered that Mr. — or that the State Engineer put forth,

10 doesn't say it overrules Pickering. I know of no case,

11 including this Collins v. Murphy case, that says that this

12 rule now applies to 18.010 sub 2(b). But rather, the Collins

13 case, they were applying discretion. They weighed back and

14 forth what discretion or what type of — what type of

15 prejudice did one side feel with the late attorney's motion.

16 They weren't saying that there's a hard 20-day bar, and

17 there's a bright-line rule that — that this doesn't get in.

18 That wasn't — that wasn't what I heard. What I saw was

19 discretion being applied. Had there been an earlier — had

20 there been an earlier filing, then maybe something else would

21 have happened. But this notion that there's a

22 bright-line 20-day rule that's attached somehow to NRS 18,

23 which doesn't appear in NRS 18, is not a correct

24 interpretation of it.
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1  So with that, Your Honor, we would submit the

2  motion to the Court.

3  THE COURT: Submitted, Mr. Bolotin?

4  MR. BOLOTIN: Submitted, Your Honor.

5  THE COURT: Thank you.

6  You know what I always do when I have these types

7  of arguments, I always lean — I always ask. Well, first of

8  all, let Mr. St. Clair know where I'm coming from. When I

9  first got the motion, I got everything at once. When I first

10 got it, I go, "41,000 bucks?" So with that being said,

11 Mr. St. Clair and Counsel, I always, in chambers or in the

12 courtroom, I always turn to the other side and say, "Hey, what

13 did you spend? What did you charge, Mr. or Ms. Attorney?"

14 And if it's close, then I know, you know, I know that, "Oh,

15 okay." Then I move toward my decisions as far as attorney's

16 fees. And it is 18.0102(b). There's no time. And as a

17 matter of fact, Mr. O'Connor's argument was just spot on. How

18 in the hell can a district court judge exercise his or her

19 discretion in regards, "Okay, I'll give you 5,000 bucks on

20 appeal." Mr. St. Clair is not going to appeal, "Just in case

21 1 lose. Supreme Court, 1 want attorneys fees." And 5,000

22 bucks is not enough, especially in relationship to $41,000.

23 Listen to this — and 1 totally respect

24 Mr. Bolotin's argument. 1 totally respect the State's
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1  argument. But what really — what really it is in my opinion

2  is, "Wow, we've got to find something where we don't have to

3  pay, because we never paid before." But listen to this.

4  18.010 sub (2): "Without regard to the recovery sought,"

5  remember that. Mr. St. Clair was appealing a decision by the

6  State Engineer where there was no intent to abandon, it was

7  just the State Engineer took a position that a right was

8  abandoned. Hell, I remember it now. 1930's I think was the

9  last time the well was there or the last time that they even

10 looked to see the well. "Without regard to the recovery

11 sought, when the Court finds that the defense of the opposing

12 party was brought or maintained without a reasonable ground,"

13 and I said it. Supreme Court said it, it wasn't reasonable.

14 The State Engineer should have just said, "There was no

15 intent. It wasn't an abandoned." And there's case law on

16 that. I'm not going to go into harass and harangue and, you

17 know, I'm not going to do that. You didn't do that. The

18 State Engineer didn't harass or harangue. You're trying to

19 find stuff — later on trying to find stuff to justify the

20 opposition.

21 It goes on. "The Court shall liberally construe

22 the provisions of this paragraph in favor of awarding

23 attorney's fees in all appropriate situations." This is an

24 appropriate situation.

-CAPITOL REPORTERS (775) 882-5322-
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1  It goes on: "In all appropriate situations to

2  punish the defenses because such claims and defenses" — this

3  is the key, "overburden limited judicial resources, number

4  one, hinder the timely resolution of meritorious claims."

5  This was a meritorious claim on the part of Mr. St. Clair.

6  "Increase — and increase the cost of engaging in business."

7  Hey, take 41,000 dollars out of your pocket, Mr. St. Clair,

8  and go apply it to whatever you're going to apply. Come on.

9  That doesn't make any sense to me. "And providing

10 professional services to the public."

11 But what this says, I'm awarding you 41,000 plus,

12 Mr. St. Clair, plus the additional preparation time for this

13 hearing, plus the three hours for this hearing, because

14 Mr. Taggart and Mr. O'Connor provided the professional

15 services to the public, Mr. St. Clair.

16 I totally appreciate both arguments. You got me

17 thinking, Mr. Bolotin, but by the same token, go ahead and get

18 me an order. I'm the additional prep time and the three

19 hours, and I will sign it. So I'm looking for — I'm not

20 going to say what it will be, but I'm looking to sign that

21 order.

22 Thank you very much for your presentation, both

23 of you. Everybody have a good weekend.

24 (Proceedings concluded.)
—OOO—
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STATE OF NEVADA

CARSON CITY

ss.

I, SUSAN KIGER, a certified court reporter in the

State of Nevada, DO HEREBY CERTIFY:

That I am not a relative, employee or

independent contractor of counsel to any of the parties, or a

relative, employee or independent contractor of the parties

involved in the proceeding, or a person financially interested

in the proceedings;

That.I was present in Department No. 2 of the

above-entitled Court on October 19, 2018, and took verbatim

stenotype notes of the proceedings had upon the matter

captioned within, and thereafter transcribed them into

typewriting as herein appears;

That the foregoing transcript, consisting of

pages 1 through 87, is a full, true and correct transcription

of my stenotype notes of said proceedings.

DATED: At, Carson City, Nevada, this 26th day of

November, 2018. ,

SUSAN KIGER, CCR No. 343
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P4 2 tO
1 CASE NO.: CV 20, 112

2 DEPT. NO.: 2 f LL.

3

4

5

6 JN THE SIXTH JUDICIAL DISTRICT COURT Of THE STATE Of NEVADA

7 TN AND FOR THE COUNTY Of HUMBOLDT

***
8

RODNEY ST. CLAm,

10 Petitioner,

11 vs. AFFIDAVIT OF
TIMOTHY D. O’CONNOR. ESO.

12 JASON KiNG, P.E., Nevada State Engineer, IN SUPPORT OF

13 DIVISION OF WATER RESOURCES, MOTION FOR ATTORNEYS’ FEES
DEPARTMENT OF CONSERVATION AND

14 NATURALRESOURCES,

t
15 Respondent.

16

17 STATE Of NEVADA )
):ss.

18 COUNTY Of CARSON CITY )
19 I, TIMOTHY D. O’CONNOR, ESQ., do hereby swear under penalty of petjuty under the laws

20 of the State of Nevada that the following assertions are true and correct to the best of my knowledge,

21 information, and belief:

22 1. I am over the age of eighteen (18) and of sound mind.

23 2. I am an attorney of record for Petitioner, RODNEY ST. CLAm, and have, along with

24 other members of TAGGART & TAGGART, LTD., at all relevant times, provided valuable and

25 necessary services on behalf of RODNEY ST. CLAIR for which he is requesting compensation.

26 3. That the legal services provided were actually and necessarily incurred and were

27 reasonable under the circumstances.

28
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4. RODNEY ST. CLAIR is requesting an award of attorneys’ fees in the amount of

$8,143.75. The amount of fees is calculated based on the hours billed for services related to this case

and the hourly rates charged by TAGGART & TAGGART, LTD. as follows:

5. The hourly rates reflected above are reasonable and customary given the novelty and

difficulty of the questions involved in this litigation, the skill requisite to perform the legal services, and

considering the experience, reputation, and ability of the persons performing the services.

6. St. Clair spent $2,937.50 to research and draft his Motion for Attorneys’ Fees. This

amount was calculated by the following:

7. St. Clair spent $1,093.75 to review the State Engineer’s Opposition to Motion for

Attorneys’ Fees and draft and file his Reply in Support of Motion for Attorneys’ Fees. This amount was

calculated by the following:
Senior Partner Attorney time:

Associate Attorney time:

8. St. Clair spent $4,112.50 to prepare for and attend the hearing on the Motion for

Attorneys’ Fees and draft the proposed order. This amount was calculated by the following:
Senior Partner Attorney time: 5.50 hours

Associate Attorney time: 15.50 hours

FURTHER AFFIANT SAYETH NAUGHT.

DATED this (U day of November, 2018.

Senior Partner hourly rate:

Associate Attorney hourly rate:

$325.00

$150.00

Senior Partner Attorney time:

Associate Attorney time:

2

3

4

5

6

7

8

9

10

11

-d 12

13

15

2.0 hours

15.25 hours

0.25 hours

6.75 hours

SUBSCRIBED and WORN to
before me this \ (Q’ day of November, 2018,

[OTHY D. O’CONNOR.

TIMO HY D. O’CONNOR, ESQ.

SARAH HOPE
Notary Public - State ot Nevada
Appointment RecodedthCarsonCity

17,

2
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1
CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

LTD., and that on this date, I served, or caused to be served, a true and correct copy of the foregoing as

follows:

[X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with
postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,
in the ordinary course of business, addressed as follows:

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DATED this

James N. Bolotin, Esq.
Nevada Attorney General’s Office
100 North Carson Street
Carson City, Nevada 89701
Attorney for Respondent

The Hon. Steven R. Kosach
P.O. Box 1950
Reno, NV $9505

tU day of November, 201$.

2

3

4

5

6

of TAGGART & TAGGART, LTD.

3
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I CASE NO.: CV 20, 112

2 DEPT.NO.:2 0:

4

5

6 IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY Of HUMBOLDT

8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs.
[PROPOSED] ORDER GRANTING

12 JASON KiNG, P.E., Nevada State Engineer, MOTION FOR ATTORNEYS’ FEES

13 DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND

14 NATURALRESOURCE$,

15 Respondent.

17 A proposed order is attached hereto as Exhibit 1.

18 I/I

19 III

20 /1/

21 /1/

22 f/I

23 III

24 /1/

25 III

26 /1/

27 III

28 /1/
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AFFIRMATION
1

Pursuant to NRS 239B.030

2 The undersigned does hereby affirm that the preceding document does not contain the social

3 security number of any person.

DATED this t day of November, 2018.

5 TAGGART & TAGGART, LTD.
108 North Minnesota Street

6 Carson City, Nevada 89703
(775) 882-9900 — Telephone

7 (775) 883-9900 — facsimile

By:_________________________________
10 PAUL G. TAGGART, ESQ.

Nevada State Bar No. 6136
11 TIMOTHY D. O’CONNOR, ESQ.

12 Nevada State Bar No. 14098
Attorneys for Petitioner

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

3 LTD., and that on this date, I served, or caused to be served, a true and correct copy of the foregoing as

4 follows:
[X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with

postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,

6 in the ordinary course of business, addressed as follows:

7 James N. Bolotin, Esq.
Nevada Attorney General’s Office

8 100 North Carson Street
Carson City, Nevada 89701
Attorney for Respondent

10
The Hon. Steven R. Kosach

11 P.O. Box 1950
Reno, NV $9505

DATED this tLt day of November, 2018.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

of TAGGART & TAGGART, LTD.
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EXHIBIT INDEX
1

2 Exhibit Number Description Page Count
1. [Proposed] Order Granting Motion for Attorneys’ Fees 11

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4
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1 CASE NO.: CV 20, 112

2 DEPT. NO.: 2

3

4

5

6 IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

***
8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs.
FPROPOSED1 ORDER GRANTING

12 JASON KING, P.E., Nevada State Engineer, MOTION FOR ATTORNEYS’ FEES

13
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND

14 NATURAL RESOURCES,

15 Respondent.

16

17 THIS MATTER comes before the Court on Petitioner RODNEY ST. CLAIR’s (“St. Clair”) July

1$ 2, 2018, Motion for Attorneys’ Fees (hereinafter “Motion”). Respondent, JASON KING, P.E. Nevada

19 State Engineer, DIVISION OF WATER RESOURCES, DEPARTMENT OF CONSERVATION AND

20 NATURAL RESOURCES (“State Engineer”) filed his Opposition to Motion for Attorneys’ Fees on

21 July 16, 2018. St. Clair filed his Reply in Support of Motion for Attorneys’ fees on July 23, 2018. Oral

22 argument was held on October 19, 2018, with both parties appearing. Having considered the arguments

23 contained in the papers and presented at oral argument, the Court hereby grants St. C lair’s Motion. St.

24 Clair is awarded attorney’s fees requested in the Motion, and additional attorney’s fees incurred in

25 preparation and argument of the Motion, pursuant to NRS 18.010(2)(b) due to the State Engineer’s

26 claims maintained throughout the instant litigation without reasonable ground.

27

28
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DISCUSSION AND BACKGROUND

2 St. Clair owns real property in Humboldt County, Nevada, that was purchased in August 2013.

3 St. Clair filed a Proof of Appropriation to prove that he owned a vested groundwater right which existed

4 on his property when he purchased the property (hereinafter the “Vested Right”). On November 8,

5 2013, St. Clair filed a change application to change the point of diversion of the vested water right to a

6 new well. The State Engineer issued Ruling 6287 on July 25, 2014, finding that the Vested Right was

7 valid, and the right did exist on St. Clair’s property, but, without holding a hearing and without evidence

8 of intent to support the claim, that the Vested Right had been abandoned by the previous owner.’ St.

9 Clair subsequently appealed the State Engineer’s Ruling 6287 to this Court.

10 During the litigation before this Court, the State Engineer took multiple positions that

11 unnecessarily raised the expenses being incurred by St. Clair, without reasonable ground. On July 3,

12 2015, St. Clair filed a Request for Judicial Notice with the district court, requesting that the district court

13 review legal briefs and prior State Engineer decisions. The State Engineer did not file a timely

14 opposition to St. Clair’s request, thereby waiving any objection to the request. Nevertheless, five months

15 later, without leave of Court or stipulation of counsel, the State Engineer filed his untimely Opposition

16 to St. Clair’s Request for Judicial Notice. This late filing was in clear opposition to DCR 13(3). St.

17 Clair timely filed his Reply to the State Engineer’s Opposition. The Court, after consideration of all

18 arguments and timeliness of filings, found it proper to take judicial notice of the documents requested

19 by St. Clair.

20 After initial oral argument on the merits of the abandonment matter, this Court found that the

21 State Engineer had no evidence to support the claim of abandonment. This Court found that the State

22 Engineer clearly violated Nevada law by relying only on non-use evidence while wholly ignoring the

23 element of intent — a necessary and pivotal requirement for abandonment. As such, this Court ruled for

24 St. Clair, specifically noting that “abandonment in Nevada is defined as the relinquishment of the right

25 by the owner with the intention to forsake and desert it.”2 Continuing, the Court explained that “i

26 there’s only evidence of non-use, that’s not good enough.”3 Ultimately, the State Engineer demonstrated

27

_____________________________

Ruling 6287.
28 2 January 5, 2016, Hearing Transcript, p. 79:21-23.

31d.,p. 80:20-21.
7
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1 no argument, nor did he put forth any case law, which would suggest that the clear Nevada law is not

2 applicable in the instant matter.

3 St. Clair was then directed to draft a proposed order for this Court, and confer with the State

4 Engineer’s office prior to submitting the order, as “it is common practice for Clark County district courts

5 to direct the prevailing party to draft the court’s order.”4 When the parties could not come to an

6 agreement on the proposed order, both parties’ orders were submitted to this Court for consideration.

7 The State Engineer then objected to the proposed order, filing a 7$-page, six-exhibit document with the

8 district court, despite having his order submitted in conjunction with St. Clair’s proposed order. St.

9 Clair filed a response to the objection, and another hearing was eventually held on the matter of the

10 proposed order. This Court, after hearing the State Engineer’s objections and St. Ctair’s responses,

11 found that St. Clair’s order acccirately reflected this Court’s findings and overruled the State Engineer’s

12 objections.

13 The State Engineer appealed the matter to the Nevada Supreme Court, maintaining the same

14 argument rejected by this Court — that St. Clair’s Vested Right was abandoned based solely on non-use.

15 The Nevada Supreme Court upheld this Court’s ruling, finding in relevant part that “there is not clear

16 and convincing evidence” that the Vested Right was ever abandoned.5 The Nevada Supreme Court

17 concluded that “the State Engineer misapplied Nevada law by presuming abandonment based on nonuse

18 evidence alone.”6

19 The Nevada Supreme Court also upheld this Court’s decisions on both the Reqciest for Judicial

20 Notice and St. C lair’s proposed order. The Nevada Supreme Court ruled, as this Court did, that “the

21 State Engineer failed to preserve [the objection] with its opposition filed five months after St. Clair’s

22 request for judicial notice.”7 The Nevada Supreme Court also found that this Court had a hearing on the

23 issue of St. Clair’s proposed order, after which “the district court found [the State Engineer’s] objections

24 unpersuasive.” The Nevada Supreme Court noted that the district court did not “neglect[] its duty to

25 make factual findings.”9

26
4King v. St. C/air, 134 Nev. Adv. op. i, 8,414 P.3d 314, 318 (2018).

St. Clair, 134 Nev. Adv. Op. 18 at7, 414 P.3d at 317.
27 6 St. C/air, 134 Nev. Adv. Op. 18 at 8,414 P.3d at 318.

2$ 81d
9
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1 Upon completion of the appellate process, and after ensuring that he was a prevailing party, St.

2 Clair filed the Motion for Attorney’s Fees before this Court. In the Motion St. Clair requested fees on

3 the basis of NRS l8.010(2)(b), arguing that the State Engineer, throughout the litigation, maintained a

4 position without reasonable ground relating to 1) the claims of abandonment of the Vested Right, 2) the

5 Request for Judicial Notice, and 3) this Court’s proposed order process. St. Clair argued that the State

6 Engineer’s meritless claims, motions, and objections unreasonably added to the cost of the litigation,

7 and St. Clair should not be held to suffer the burden of that cost alone. After briefing and a hearing on

8 the matter, in which both parties were present and put forth argument, this Court found that attorney’s

9 fees were warranted in this matter due to the State Engineer’s groundless claims, meritless objections,

10 and untimely motions. This Court finds that the State Engineer’s maintenance of a claim without

11 reasonable ground demonstrates an appropriate situation for an award of attorneys’ fees pursuant to NRS

12 18.010(2)(b).

13 STANDARD OF REVIEW FOR ATTORNEY’S FEES

14 Under NRS 533.450 parties feeling aggrieved from a decision of the State Engineer are allowed

15 to seek judicial review of the decision before a district court.’0 “[TJhe practice in civil cases applies” to

16 judicial reviews of a State Engineer decision.” The district court has discretion under NRS

17 18.010(2)(b), found in Title 2 of the Nevada Statutes, entitled “Civil Practice,” to award attorney’s fees

18 upon a finding that a party maintained a claim “without reasonable ground.”2 Additionally, NRS

19 l8.0l0(2)(b) mandates that a Court “shall liberally construe the provisions of this paragraph in favor of

20 awarding attorney’s fees in all appropriate situations.”’3

21 A review of Nevada Supreme Court rulings demonstrates that “for purposes of an award of

22 attorney’s fees pursuant to NRS 1$.010(2)(b), a claim is groundless if the allegations in the complaint.

23 . . are not supported by any credible evidence at trial.”14 Further, unlike NRS 18.010(2)(a), NRS

24 18.0 10(2)(b) is clear that attorneys’ fees can be granted “[wjithout regard to the recovery sought . .

25 and therefore a monetary recovery is not a prerequisite. The Nevada Supreme Court has also visited

26

___________________________

10NRS 533.450.
27 NRS 533.450(8).

‘2NRS I 8.010(2)(b).
28 13NRS 18.010(2)(b).

‘ Bobby Berosini, Ltd. v. Peoplefor the Ethical Treatment ofAnimals, 114 Nev. 1348, 1354, 971 P.2d 383, 387 (1998).
4
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1 this question and concluded that subsection (b) did allow for attorneys’ fees for nonrnonetary

2 judgments)5 In reviewing this statute, the Nevada Supreme Court held that “NRS 18.010 provides no

3 time limits for motions for attorney’s fees. Absent a specific statutory provision governing the time

4 frame in which a party must request attorney’s fees, the timeliness of such requests, we conclude, is a

5 matter left to the discretion of the trial court.”6 As such, district courts have discretion to determine

6 “wjhether a motion for attorney’s fees is timely.”7

7 ANALYSIS

8 I. The State Engineer Maintained A Claim Against St. Clair’s Request For Judicial Notice

9
Without Reasonable Ground.

10 On June 2, 2015, St. Clair requested that this Court take notice of several public documents. The

11 State Engineer did not timely object to the request. Five months later, however, on November 17, 2015,

12 the State Engineer filed an opposition without leave of Court or stipulation by St. Clair. Under DCR

13 13(3), any party opposing a motion is required to file and serve the opposition within 10 days after

14 service of the motion. St. Clair incurred attorneys’ fees in responding to the State Engineer’s untimely

15 filing. Because the filing was five months late, filed without leave of Court, and filed without a

16 stipulation by St. Clair, this Court finds the filing and the arguments made therein were brought without

17 reasonable ground. St. Clair is therefore awarded attorneys’ fees associated with the State Engineer’s

18 late opposition.

19
The State Engineer Maintained A Claim Against St. Clair’s Proposed Order Without

20 Reasonable Ground.

21 St. Clair was ordered to prepare an order after prevailing before this Court. Requesting draft

22 orders from the prevailing party is a “common practice for Clark County district courts.”18 After the

23 parties could not come to an agreement on the language to be included in the proposed order, this Court

24 accepted and reviewed both the State Engineer and St. Clair’s proposed orders. The State Engineer also

25 contacted the Court separately and made its concerns about the proposed order known to the Court. This

26

_____________________________

Bank ofAlaska v. Donnels, 106 Nev. 49, 787 P.2d 382 (1990).
27 16farners Ins. Exch. v. Pickering, 104 Nev. 660, 662, 765 P.2d 181, 182 (1988).

7 Davidsohn v. Steffens, 112 Nev. 136, 139, 911 P.2d 855, 857 (1996).
28 18 St. Clair, 134 Nev. Adv. Op. 18 at 8, 414 P.3d at 31$ (citing EDCR I .90(a)(5) (“[A] judge or other judicial officer shalt

order the prevailing party to prepare a written judgment and findings of fact and conclusions of law.”).
5
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1 Court held an additional hearing on the proposed order matter, in which this Court overruled each of the

2 State Engineer’s objections. Ultimately, this Court found that St. Clair’s proposed order was accurate,

3 accepted St. C lair’s proposed order as drafted, and executed that order. Because the positions relating

4 to the proposed order that the State Engineer maintained were without reasonable ground in light of the

5 proceedings, St. Clair is awarded attorneys’ fees associated with the State Engineer’s objections to the

6 proposed order.

7 This Court finds that it would be against public policy to allow the State Engineer to maintain

8 unreasonable groundless claims and litigation positions, and have St. Clair pay attorneys’ fees to defend

9 against the claims, only to allow the State Engineer to remain unaccountable for the attorneys’ fees

10 inculTed. This Court finds that the first consideration to be made in considering motions for attorneys’

11 fees is to look at what the movant spent, and then look at the non-movant and see what they spent. Here,

12 St. Clair spent $41,881.25, plus additional fees in preparation and argument for the instant motion

13 totaling $8,143.75, and the State Engineer was represented by the Attorney General’s Office. This Court

14 finds in its discretion that the State Engineer’s actions and litigation positions taken in the instant case

15 qualify as an “appropriate situation to punish for and deter”9 such groundless positions, because “such

16 claims and defenses overburden limited judicial resources, hinder the timely resolution of meritorious

17 claims and increase the costs of engaging in business and providing professional services to the

18 public.”20 In short, St. Clair would not have expended tens of thousands of dollars on this matter had

19 the State Engineer followed otherwise clear Nevada law and past State Engineer practice. St. Clair was

20 put in an unfair position, and the State Engineer should compensate him for the attorneys’ fees spent on

21 countering the State Engineer’s groundless arguments.

22 III. The State En2ineer Maintained Claim of Abandonment A%ainst St. Clair Without

23
Reasonable Ground.

24 The rules of civil practice apply to judicial review taken under NRS 533.450.21 NRS

25 l8.OlO(2)(b) is a rule of civil practice, and dictates when attorney’s fees may be awarded. Under that

26 statute, attorney’s fees may be granted when a claim is maintained without reasonable ground.22 NRS

27 ‘9NRS 18.010(2)(b).
20

28 21 NRS 533.450(8).
22NRs 18.010(2)(b).

6
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1 18.010(2)(b) further mandates that this Court is required to “liberally construe the provisions of this

2 paragraph in favor of awarding attorney’s fees in all appropriate situations.” A claim is groundless under

3 NRS 18.01 0(2)(b) “if the allegations in the complaint. . . are not supported by any credible evidence at

4 trial.”23

5 Here, throughout the district court and Nevada Supreme Court litigation, the State Engineer was

6 unable to point to any evidence whatsoever to support his claim of abandonment. The State Engineer

7 relied only on non-use evidence which, under clear Nevada law, is not adequate. The State Engineer

8 brought forth no evidence of intent to abandon, which is a required element to maintain a claim of

9 abandonment. This fact was recognized by this Court after the district court proceedings in its order,24

10 and recognized again at the Nevada Supreme Court in its ruling.25 Notably, the State Engineer never

11 submitted evidence of intent to abandon the vested water right, and relied only on nonuse evidence. The

12 State Engineer had a history of correctly implementing and analyzing the law of abandonment in

13 Nevada, yet erroneously pursued his abandonment claim against St. Clair based solely on nonuse

14 evidence. As there was no evidence to support a claim of abandonment, St. Clair is entitled to recover

15 reasonable attorneys’ fees incurred in defending against a claim maintained without reasonable ground.

16 The State Engineer made a series of arguments as to why St. Clair should not be awarded

17 attorneys’ fees pursuant to NRS l$.010(2)(b). Each argument was unpersuasive. first, the State

18 Engineer argued that NRS 533.450(7), which limits costs against the State Engineer should additionally

19 limit attorney’s fees against the State Engineer. However, the State Engineer recognized in his argument

20 that NRS 533.450 “does not include a provision for awarding attorney fees, but includes a provision

21 regarding the recovery of costs, as in civil cases.”26 In Nevada, attorney fees are not considered costs.27

22 Because “the principle of statutory construction []‘the mention of one thing implies the exclusion of

23 another,”28 this Court cannot find that the State Engineer is exempt from paying attorneys’ fees in

24 appropriate situations.

25

_____________________________

26
23 BobbyBerosini, Ltd., 114 Nev. at 1354, 971 P.2d at 387.
24 See April 22, 2016, Order Overruling State Engineer’s Ruling 6287, CV 20, 112, at 12:13-14.
25 St. C/air, 134 Nev. Adv. Op. 18 at 7,414 P.3d at317.

27 26 Opposition to Motion for Attorneys’ Fees at 7:20-22 (emphasis added).
27 Smith v. Crown Fin. Sen’s. ofAm., 111 Nev. 277, 287, 890 P.2d 769, 776 (1995).

28 28 Rural Tel. Co. v. Pub. Utils. Comm ‘n, 133 Nev. Adv. Op. 53 at 5. 398 P.3d 909, 911(2017) (quoting Sonia F. v. Eighth
Jztd. Dist. Court, 125 Nev. 495, 499, 215 P.3d 705, 708 (2009)).
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1 Second, the State Engineer argued that Fow/er, 29 Wrenn,30 and Zenor each prohibit an award

2 of attorney’s fees under NRS 18.01 0(2)(b) in ajudicial review action. These cases are inapplicable for

3 numerous reasons. First and foremost, none of these cases involve NRS 533.450 appeals, and are limited

4 to appeals made under NRS 233B or NRS 616. The substantial difference between NRS 533.450 and

5 other statutes is that NRS 533.450 authorizes the “practice in civil cases” including NRS 18.0 10.32

6 Additionally, the Nevada Supreme Court has limited awards of attorney’s fees in NRS 233B cases

7 because NRS 233B includes specific limiting language stating that “the provisions of this chapter are

8 the exctttsive means of judicial review The applicable statute at hand, NRS 533.450, , includes

9 no such limiting provision. Finally, the State Engineer is specifically exempt from the provisions of

10 NRS 233B, making the State Engineer’s lineage of case law inapplicable here.34

11 Third, the State Engineer’s arguments relating to the fact that St. Clair’s claims were not

12 monetary in nature do not have any impact on recovery under NRS 18.01 0(2)(b). NRS 18.01 0(2)(b) is

13 clear that attorneys’ fees can be granted “[w]ithout regard to the recovery sought . . .“ and therefore a

14 monetary recovery is not a prerequisite.35 The Nevada Supreme Court has explained that subsection (b)

15 did allow for attorneys’ fees for nonmonetary judgments in proper situations.36

16 Finally, the State Engineer argued that any attorneys’ fees that were expended based on the

17 Nevada Supreme Court litigation are not warranted. NRS 18.010(2)(b) is silent with respect to

18 attorneys’ fees on appeal. further, Nevada law appears to be silent on the matter. Recently, the Nevada

19 Supreme Court relied on otherjctrisdictions’ interpretations of fee shifting statutes to find that appellate

20 fees can be granted.37

21 The State Engineer’s conduct regarding the abandonment claim warrants attorney’s fees in this

22 matter. The State Engineer maintained an unsupported claim of abandonment, and despite his office’s

23 knowledge of the requirements of the claim, proceeded with the claim against St. Clair anyway. This

24

_____________________________

25
29 State, Dept ofHuman Res., Welfare Div. v. Fowler, 109 Nev. 782, 858 P.2d 375 (1993).
30 State Indtts. Ins. Sys. v. Wrenn, 104 Nev. 536, 539, 762 P.2d 884, 886 (1988).

26 Zenor v. State, Dept ofTransp.,134 Nev. Adv. op. 14,412 P.3d 28 (2018).
32 NRS 533.450(8).

Fowler, 109 Nev. at 785, 858 P.2d at 377 (emphasis added).
27 33NRS 233B.039(j).

35NRS 18.010(2)(b).
28 36K Bank ofAlaska, 106 Nev. 49, 787 P.2d 382.

In re Estate and Living Trust ofMiller, 125 Nev. 550, 216 P.3d 239 (2009).
8
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1 Court finds that the State Engineer’s maintenance of its claim against St. Clair was without reasonable

2 ground, and it would be manifestly unjust to require a litigant to expend attorney’s fees defending against

3 such a claim without reimbursement. As such, the Court finds it proper to award St. Clair attorney’s

4 fees:

5 States with fee-shifting rules or statutes similar to Nevada’s have held they
apply to appellate fees. Additionally, nothing in the language of NRCP

6 68 and NRS 17.115 suggests that their fee-shifting provisions cease
operation when the case leaves trial court. We therefore hold that the fee-
shifting provisions in NRCP 68 and NRS 17.115 extend to fees incurred

8 on and after appeal.38

9 Similarly, nothing in the language of NR$ 18.010 suggests that its fee-shifting provisions cease

10 operation when the case leaves district court. The State Engineer cites to 3d. of Galteiy ofHistoiy, Inc.

ii v. Datecs Corp.39 for the proposition that fees on appeal cannot be granted pursuant to NRS 18.0 10(2).

12 With seemingly competing rulings on this issue, the Court finds that the more recent controlling law,

13 and the law with the more beneficial public policy to this case, is to allow fees for the appellate process

14 under NRS 18.010(2). This approach maintains the legislature’s mandate of “liberally constru[ing] the

15 provisions of [NRS 18.01 0(2)(b)] in favor of awarding attorney’s fees in all appropriate situations.”40

16 This approach additionally follows more recent Nevada case precedent.

17 IV. St. Clair’s Motion Was Timely.

18 No mention of time frames to file a motion is contained in NRS 18.0 10, leaving such a

19 determination of timeliness to the district court’s discretion.4’ Indeed, the Nevada Supreme Court has

20 instructed that “[a]bsent a specific statutory provision governing the time frame in which a party must

21 request attorney’s fees, the timeliness of such requests, we conclude, is a matter left to the discretion of

22 the trial court.”42 In Pickering, the Court determined that it was proper for a party seeking attorney’s

23 fees to make such a request upon comptetion of the appellate process, “as soon as he was assured that

24 he was the prevailing party within the meaning of NRS 18.010(2).”

25

38 Id. (internal quotations omitted).
116 Nev. 286, 288, 994 P.2d 1149, 1150 (2000).

27 40NRs 18.010(2)(b).
4i NRS 18.010; see also Pickering, 104 Nev. at 662, 765 P.2d at 182.

28 42 Pickering, 104 Nev. at 662, 765 P.2d at 182.
Id.
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1 St. Clair filed his Motion after he completed the appellate process and ensured he was a

2 prevailing party. This Court, after hearing argument, determined within its discretion that it would hear

3 the Motion given the facts and circumstances of the case. St. Clair during the hearing argued that the

4 State Engineer was not prejudiced by the timing of the filing. The State Engineer made no claims or

5 showing of unfairness, surprise, or prejudice.

6 The State Engineer further argued that NRCP 54(d)(2) should bar a request for attorneys’ fees

7 under NRS 18.010. This logic was flawed for multiple reasons. first, NRCP 54(d)(2)’s 20-day timeline

8 for filing a motion does not bind NR$ 18.0 10. In Pickering, a similar argument was made to limit an

9 NRS 18.010 motion based on NRCP 59(e). The Nevada Supreme Court declined to extend a time limit

10 imposed by NRCP 59(e) to NRS 18.010, citing to White v. New Hampshire Department ofEmployment

11 Security, which held “we do not think that application of Rule 59(e) to [attorney’s] fee requests is either

12 necessary or desirable to promote finality,judicial economy, or fairness.”44 Here, similar logic prevails.

13 The tirnelines given in NRCP 52(d)(2) are no more necessary or desirable to promote finality, judicial

14 economy, or fairness as those included in NRCP 59(e). Additionally, St. Clair was diligent in seeking

15 fees, making his Motion shortly after completion of the appellate process and ensuring that he was a

16 prevailing party. Therefore, the Court finds that the Motion was made in a timely manner.

17 II!

18 III

19 II!

20 /1/

21 /1/

22 I/I

23 III

24 III

25 III

26 III

27 III

28

_____________________________

441d.
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CONCLUSION

2 IT IS HEREBY ORDERED that St. Clair’s Motion for Attorneys’ Fees is GRANTED.

3 IT IS HEREBY FURTHER ORDERED that the State Engineer shall reimburse St. Clair for his

4 attorneys’ fees in the amount of $50,025.00.

5 IT IS HEREBY FURTHER ORDERED that the State Engineer shall forward the amount of

6 $50,025.00 directly to TAGGART & TAGGART, LTD., counsel for St. Clair, at 108 North Minnesota

7 Street, Carson City, Nevada, 89703 within thirty (30) days from service of this order, unless otherwise

$ ordered by this Court or a Court of competent jurisdiction.

9 IT IS SO ORDERED.

10 DATED this

_______

day of ,2018.

11

12

13 DISTRICT COURT JUDGE

14 Respectfully submitted by:

TAGGART & TAGGART, LTD.
16 108 North Minnesota Street

Carson City, Nevada 89703
17 (775) 882-9900 — Telephone

(775) 883-9900 — Facsimile
18

19

20 By:/s/ Timothy D. O’Connor
PAUL G. TAGGART, ESQ.

21 Nevada State Bar No. 6136
TIMOTHY D. O’CONNOR. ESQ.

22 Nevada State Bar No. 14098

23 Attorneys for Petitioner

24

25

26

27

28

11
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FiLED
1 CASENO.: CV 20, 112 2: 22
2 DEPT. NO.: 2

•4 ?l .‘

3

4
-,

5

6 IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

***8

RODNEY ST. CLAIR,

10 Petitioner,

vs.

NOTICE OF ENTRY OF ORDER12 JASON KING, P.E., Nevada State Engineer,

13 DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND

14 NATURAL RESOURCES,

15 Respondent.

16

17 PLEASE TAKE NOTICE that on November 26, 2018, the above-entitled Court entered its Order

18 Granting Motion for Attorneys’ Fees in the above-captioned matter, a copy of which is attached hereto

19 as Exhibit 1.

20 /1/

21 /1/

22 7/!

23 /7/

24 /7/

25 /7/

26 ///

27 /7/

28 /1/
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AFFIRMATION
1 Pursuant to NRS 239B.030

2 The undersigned does hereby affinri that the preceding document does not contain the social

security number of any person.

DATED this

_____

day of November, 2018.

5 TAGGART & TAGGART, LTD.
108 North Minnesota Street

6 Carson City, Nevada 89703
(775) 882-9900 — Telephone

7 (775) 883-9900 — Facsimile

By:.
10 PAUL G. TAGGART, ESQ.

Nevada State Bar No. 6136
11 TIMOTHY D. O’COM’OR, ESQ.

12 Nevada State Bar No. 14098
Attorneys for Petitioner

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

3 LTD., and that on this date, I served, or caused to be served, a true and correct copy of the foregoing as

4 follows:

[X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with
postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,

6 in the ordinary course of business, addressed as follows:

7 James N. Bolotin, Esq.
Nevada Attorney General’s Office

8 100 North Carson Street
Carson City, Nevada 89701
Attorney for Respondent

The Hon. Steven R. Kosach
11 P.O. Box 1950

Reno, NV $9505
12

DATED this ‘day of November, 201$.

15

____________________________________

EmeefTAGGART & TAGGART, LTD.
16

17

18

19

20

21

22

23

24

25

26

27

28

3
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1. Order Granting Motion for Attorneys’ Fees 11
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EXHIBIT 1

EXHIBIT 1
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H.

7nj25 F’ii 2:O

1 CASENO.: CV 20, 112

2 DEPT. NO.: 2

3

4

5

6 IN TIlE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs.
IPROPOSED1 ORDER GRANTING

12 JASON KING, P.E., Nevada State Engineer, MOTION FOR ATTORNEYS’ FEES

13
DIVISION OF WATER RESOURCES,
DEPARTMENT Of CONSERVATION AND

14 NATURAL RESOURCES,

15 Respondent.

16

17 THIS MATTER comes before the Court on Petitioner RODNEY ST. CLAIR’s (“St. Clair”) July

18 2, 2018, Motion for Attorneys’ fees (hereinafter “Motion”). Respondent, JASON KING, P.E. Nevada

19 State Engineer, DIVISION Of WATER RESOURCES, DEPARTMENT Of CONSERVATION AND

20 NATURAL RESOURCES (“State Engineer”) filed his Opposition to Motion for Attorneys’ Fees on

21 July 16, 2018. St. Clair filed his Reply in Support of Motion for Attorneys’ Fees on July 23, 2018. Oral

22 argument was held on October 19, 2018, with both parties appearing. Having considered the arguments

23 contained in the papers and presented at oral argument, the Court hereby grants St. Clair’s Motion. St.

24 Clair is awarded attorney’s fees requested in the Motion, and additional attorney’s fees incurred in

25 preparation and argument of the Motion, pursuant to NRS 18.0 l0(2)(b) due to the State Engineer’s

26 claims maintained throughout the instant litigation without reasonable ground.

27

28
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DISCUSSION AND BACKGROUND

2 St. Clair owns real property in Humboldt County, Nevada, that was purchased in August 2013.

3 St. Clair filed a Proof of Appropnation to prove that he owned a vested groundwater right which existed

4 on his property when he purchased the property (hereinafter the “Vested Right”). On November 8,

5 2013, St. Clair filed a change application to change the point of diversion of the vested water right to a

6 new welt. The State Engineer issued Ruling 6287 on July 25, 2014, finding that the Vested Right was

7 valid, and the tight did exist on St. Clair’s property, but, without holding a hearing and without evidence

8 of intent to support the claim, that the Vested Right had been abandoned by the previous owner.1 St.

9 Clair subsequently appealed the State Engineer’s Ruling 6287 to this Court.

10 During the litigation before this Court, the State Engineer took multiple positions that

11 unnecessarily raised the expenses being incurred by St. Clair, without reasonable ground. On July 3,

12 2015, St. Clair filed a Request for Judicial Notice with the district court, requesting that the district court

13 review legal briefs and prior State Engineer decisions. The State Engineer did not file a timely

14 opposition to St. Clair’s request, thereby waiving any objection to the request. Nevertheless, five months

15 later, without leave of Court or stipulation of counsel, the State Engineer filed his untimely Opposition

16 to St. Clair’s Request for Judicial Notice. This late filing was in clear opposition to DCR 13(3). St.

17 Clair timely filed his Reply to the State Engineer’s Opposition. The Court, after consideration of all

18 arguments and timeliness of filings, found it proper to take judicial notice of the documents requested

19 by St. Clair.

20 After initia] oral argument on the merits of the abandonment matter, this Court found that the

21 State Engineer had no evidence to support the claim of abandonment. This Court found that the State

22 Engineer clearly violated Nevada law by relying only on non-use evidence while wholly ignoring the

23 element of intent — a necessary and pivotal requirement for abandonment. As such, this Court ruled for

24 St. Clair, specifically noting that “abandonment in Nevada is defined as the relinquishment of the right

25 by the owner with the intention to forsake and desert it.”2 Continuing, the Court explained that “i

26 there’s only evidence of non-use, that’s not good enough.”3 Ultimately, the State Engineer demonstrated

27

____________________________

‘Ruling 6287.
28 2 January 5,2016, Hearing Transcript, p. 79:21-23.

Id., p. 80:20-21.

JA 1102



I no argument, nor did he put forth any case law, which would suggest that the clear Nevada law is not

2 applicable in the instant matter.

3 St. Clair was then directed to draft a proposed order for this Court, and confer with the State

4 Engineer’s office prior to submitting the order, as “it is common practice for Clark County district courts

5 to direct the prevailing party to draft the court’s order.”4 ‘When the parties could not come to an

6 agreement on the proposed order, both parties’ orders were submitted to this Court for consideration.

7 The State Engineer then objected to the proposed order, filing a 78-page, six-exhibit document with the

8 district court, despite having his order submitted in conjunction with St. Clair’s proposed order. St.

9 Clair filed a response to the objection, and another hearing was eventually held on the matter of the

10 proposed order. This Court, after hearing the State Engineer’s objections and St. Clair’s responses,

11 found that St. Clair’s order accurately reflected this Court’s findings and overruled the State Engineer’s

12 objections.

13 The State Engineer appealed the matter to the Nevada Supreme Court, maintaining the same

14 argument rejected by this Court — that St. Clair’s Vested Right was abandoned based solely on non-use.

15 The Nevada Supreme Court upheld this Court’s ruling, finding in relevant part that “there is not clear

16 and convincing evidence” that the Vested Right was ever abandoned.5 The Nevada Supreme Court

17 concluded that “the State Engineer misapplied Nevada law by presuming abandonment based on nonuse

18 evidence alone.”6

19 The Nevada Supreme Court also upheld this Court’s decisions on both the Request for Judicial

20 Notice and St. Clair’s proposed order. The Nevada Supreme Court ruled, as this Court did, that “the

21 State Engineer failed to preserve [the objection] with its opposition filed five months after St. Clair’s

22 request forjudicial notice.”7 The Nevada Supreme Court also found that this Court had a hearing on the

23 issue of St. C1airs proposed order, after which “the district court found [the State Engineer’s] objections

24 unpersuasive.”8 The Nevada Supreme Court noted that the district court did not “negiect{] its duty’ to

25 make factual findings.”9

26 4King v. St. Clair, ]34Nev. Adv. op. i, 8,414 P.3d 314, 318 (2018).
St. Clair, 134 Nev, Adv. Op. 18 at7, 414 P.3d at 317.

27
‘ St. Clair, 134 Ncv. Adv. Op. 18 at 6,414 P.3d at 318.
‘Ith

28 8;,
91d.
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1 Upon completion of the appellate process, and after ensuring that he was a prevailing party, St.

2 Ctair filed the Motion for Attorney’s Fees before this Court. In the Motion St. Clair requested fees on

3 the basis of NRS 18.01 0(2)(b), arguing that the State Engineer, throughout the litigation, maintained a

4 position without reasonable ground relating to 1) the claims of abandonment of the Vested Right, 2) the

5 Request for Judicial Notice, and 3) this Court’s proposed order process. St. Clair argued that the State

6 Engineer’s meritless claims, motions, and objections unreasonably added to the cost of the litigation,

7 and St. Clair should not be held to suffer the burden of that cost alone. After briefing and a hearing on

8 the matter, in which both parties were present and put forth argument, this Court found that attorney’s

9 fees were warranted in this matter due to the State Engineer’s groundless claims, merittess objections,

10 and untimely motions. This Court finds that the State Engineer’s maintenance of a claim without

11 reasonable ground demonstrates an appropriate situation for an award of attorneys’ fees pursuant to NRS

12 18.0l0(2)(b).

13 STANDARD OF REVIEW FOR ATTORNEY’S FEES

14 Under NRS 533.450 parties feeling aggrieved from a decision of the State Engineer are allowed

15 to seek judicial review of the decision before a district court.10 “[TJhe practice in civil cases applies” to

16 judicial reviews of a State Engineer decision.” The district court has discretion under NRS

17 18.01 0(2)(b), found in Title 2 of the Nevada Statutes, entitled “Civil Practice,” to award attorney’s fees

18 upon a finding that a party maintained a claim “without reasonable ground.”2 Additionally, NRS

19 l8.0l0(2)(b) mandates that a Court “shall liberally construe the provisions of this paragraph in favor ol

20 awarding attorney’s fees in all appropriate situations.”13

21 A review of Nevada Supreme Court rulings demonstrates that “for purposes of an award oJ

22 attorney’s fees pursuant to NRS 18.01 0(2)(b), a claim is groundless if the allegations in the complaint.

23 . are not supported by any credible evidence at trial.”4 further, unlike NRS 18.010(2)(a), NRS

24 1 8,0l0(2)(b) is clear that attorneys’ fees can be granted “[w]ithout regard to the recovery sought . .

25 and therefore a monetary recovery is not a prerequisite. The Nevada Supreme Court has also visited

26

__________________________

‘°NRS 533.450.
27 NRS 533.450(8).

NRS 1 8.010(2)(b).
28 NES 18.O10(2)(b).

“ Bobby Berosini, Ltd. v. feoplefor the Ethical Treatment ofAnimals, 114 Nev. 1348, 1354, 971 P.2d 363, 387 (1996).
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I this question and concluded that subsection (b) did allow for attorneys fees for nonmonetary

2 judgments.t5 In reviewing this statute, the Nevada Supreme Court held that LCNRS 18.010 provides no

3 time limits for motions for attorney’s fees, Absent a specific statutory provision governing the time

4 frame in which a party must request attorney’s fees, the timeliness of such requests, we conclude, is a

5 matter left to the discretion of the trial court”6 As such, district courts have discretion to determine

6 “[wjhether a motion for attorney’s fees is timely.”7

7 ANALYSIS

8 I. The State Engineer Maintained A Claim Against St. Clair’s Request For Judicial Notice

9
Without Reasonable Ground.

10 On June 2,2015, St. Clair requested that this Court take notice of several public documents. The

11 State Engineer did not timely object to the request. five months later, however, on November 17, 2015,

12 the State Engineer filed an opposition without leave of Court or stipulation by St. Clair. Under DCR

13 13(3), any party opposing a motion is required to file and serve the opposition within 10 days after

14 service of the motion. St. Clair incurred attorneys’ fees in responding to the State Engineer’s untimely

15 filing. Because the filing was five months late, filed without leave of Court, and filed without a

16 stipulation by St. Clair, this Court finds the filing and the arguments made therein were brought without

17 reasonable ground. St. Clair is therefore awarded attorneys’ fees associated with the State Engineer’s

18 late opposition.

19 II. The State Engineer Maintained A Claim Against St. Clair’s Proposed Order Without
20 Reasonable Ground.

21 St. Clair was ordered to prepare an order after prevailing before this Court. Requesting draft

22 orders from the prevailing party is a “common practice for Clark County district courts.”18 After the

23 parties could not come to an agreement on the language to be included in the proposed order, this Court

24 accepted and reviewed both the State Engineer and St. Ctair’s proposed orders. The State Engineer also

25 contacted the Court separately and made its concerns about the proposed order known to the Court. This

26

____________________________

Key Bank ofAlaska v. Donnels, 106 Nev. 49, 787 P.2d 382 (1990).27 6 farmers Ins. fxch. v. Pickering, 104 Ncv. 660, 662, 765 P.2d 181, 182 (1988).
‘7Daujdyohn i’. Steffens, 122 Nev. 136, 139,911 P.2d 855, 857 (1996).

28 “Si. C/air, 134 Nev. Adv. Op. 18 at 8, 414 P.3d at 318 (citing EDCR I .90(a)(5) (“[A] judge or other judicial officer shall
order the prevailing party to prepare a written judgment and findings of fact and conclusions of law.”).
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1 Court held an additional hearing on the proposed order matter, in which this Court overruled each of the

2 State Engineer’s objections. Ultimately, this Court found that St. Clair’s proposed order was accurate,

3 accepted St. Clair’s proposed order as drafted, and executed that order. Because the positions relating

4 to the proposed order that the State Engineer maintained were without reasonable ground in light of the

5 proceedings, St. Clair is awarded attorneys’ fees associated with the State Engineer’s objections to the

6 proposed order.

7 This Court finds that it would be against public policy to allow the State Engineer to maintain

$ unreasonable groundless claims and litigation positions, and have St. Clair pay attorneys’ fees to defend

9 against the claims, only to allow the State Engineer to remain unaccountable for the attorneys’ fees

10 incurred. This Court finds that the first consideration to be made in considering motions for attorneys’

11 fees is to look at what the movant spent, and then look at the non-movant and see what they spent. Here,

12 St. Clair spent $41,881.25, plus additional fees in preparation and argument for the instant motion

13 totaling $8,143.75, and the State Engineer was represented by the Attorney General’s Office. This Court

14 finds in its discretion that the State Engineer’s actions and litigation positions taken in the instant case

15 qualify as an “appropriate situation to punish for and deter” such groundless positions, because “such

16 claims and defenses overburden limited judicial resources, hinder the timely resolution of meritorious

17 claims and increase the costs of engaging in business and providing professional services to the

18 public.”20 In short, St. Clair would not have expended tens of thousands of dollars on this matter had

19 the State Engineer followed otherwise clear Nevada law and past State Engineer practice. St. Clair was

20 put in an unfair position, and the State Engineer should compensate him for the attorneys’ fees spent on

21 countering the State Engineer’s groundless arguments.

22 III. The State Engineer Maintained Claim of Abandonment Against St. Clair Without

23 Reasonable Ground.

24 The rules of civil practice apply to judicial review taken under NRS 533450.21 Np

25 18.010(2)(b) is a rule of civil practice, and dictates when attorney’s fees may be awarded. Under that

26 statute, attorney’s fees may be granted when a claim is maintained without reasonable ground.22 NRS

27 ‘9NRS 18.010(2)(b).
201d.

28 NRS 533.450(8).
NRS 18.O1O(2)(b).

6 JA 1106



1 18.01 0(2)(b) further mandates that this Court is required to “liberally construe the provisions of this

2 paragraph in favor of awarding attorney’s fees in all appropriate situations.” A clai.m is groundless under

3 NRS 18.01 0(2)(b) “if the allegations in the complaint .. are not supported by any credible evidence at

4 trial.”23

5 Here, throughout the district court and Nevada Supreme Court litigation, the State Engineer was

6 unable to point to any evidence whatsoever to support his claim of abandonment. The State Engineer

7 relied only on non-use evidence which, under clear Nevada law, is not adequate. The State Engineer

8 brought forth no evidence of intent to abandon, which is a required element to maintain a claim of

9 abandonment. This fact was recognized by this Court after the district court proceedings in its order,24

10 and recognized again at the Nevada Supreme Court in its ruling.25 Notably, the State Engineer never

11 submitted evidence of intent to abandon the vested water right, and relied only on nonuse evidence. The

12 State Engineer had a history of correctly implementing and analyzing the law of abandonment in

13 Nevada, yet erroneously pursued his abandonment claim against St. Clair based solely on nonuse

14 evidence. As there was no evidence to support a claim of abandonment, St. Clair is entitled to recover

15 reasonable attorneys’ fees incurred in defending against a claim maintained without reasonable ground.

16 The State Engineer made a series of arguments as to why St. Clair should not be awarded

17 attorneys’ fees pursuant to NRS 18.010(2)(b). Each argument was unpersuasive. First, the State

18 Engineer argued that NRS 533.450(7), which limits costs against the State Engineer should additionally

19 limit attorney’s fees against the State Engineer. However, the State Engineer recognized in his argument

20 that NRS 533.450 “does not include a provision for awarding attorney fees, but includes a provision

“6
. 2721 regarding the recovery of costs, as in civil cases. In Nevada, attorney fees are not considered costs.

22 Because “the principle of statutory construction [J’the mention of one thing implies the exclusion of

23 another,”28 this Court cannot find that the State Engineer is exempt from paying attorneys’ fees in

24 appropriate situations.

25

__________________________

26 Bobby Ltd., 114 Nev. at 1354, 971 P.2d at 387.
See April 22, 2016, Order Overruling State Engineer’s Ruling 6287, CV 20, 112, at 12:13-14.
Si. Clair, l34Nev. Adv. Op. 18 at 7,414 P.3d at317.27 26 Opposition to Motion for Attorneys’ Fees at 7:20-22 (emphasis added).
Smith v. Crown fin. Servs. ofAm., 11] Ncv. 277, 287, 690 P.2d 769, 776 (1995).28 Rural Tel. Co. v. Pub. thUs. Cornm’n, 133 Nev. Mv. Op. 53 at 5,398 P.3d 909, 911 (2017) (quoting So,iia F. v. Eighth

Jud. Dist. Court, 125 Nev. 495, 499, 215 P.3d 705, 708 (2009)),
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Second, the State Engineer argued that fowter, 29 Wrenn,3° and ZenoP’ each prohibit an award

2 of attorney’s fees under NRS 18.Ol0(2)(b) in a judicial review action. These cases are inapplicable for

3 numerous reasons. First and foremost, none of these cases involve NRS 533.450 appeals, and are limited

4 to appeals made under NRS 2333 or NRS 616. The substantial difference between NRS 53 3.450 and

5 other statutes is that NRS 533.450 authorizes the “practice in civil cases” including NRS 18.0 10.32

6 Additionally, the Nevada Supreme Court has limited awards of attorney’s fees in NRS 2335 cases

7 because NRS 233B includes specific limiting language stating that “the provisions of this chapter are

8 the exclusive means ofjudicial review .
. .“ The applicable statute at hand, NRS 533.450, , includes

9 no such limiting provision. finally, the State Engineer is specifically exempt from the provisions of

10 NRS 2333, making the State Engineer’s lineage of case law inapplicable here.34

1] Third, the State Engineer’s arguments relating to the fact that St. Clair’s claims were not

12 monetary in nature do not have any impact on recovery under NRS 18.01 0(2)(b). NRS 18.01 0(2)(b) is

13 clear that attorneys’ fees can be granted “[w]ithout regard to the recovery sought . . .“ and therefore a

14 monetary recovery is not a prerequisite.35 The Nevada Supreme Court has explained that subsection (b)

15 did allow for attorneys’ fees for nonmonetary judgments in proper situations.36

16 Finally, the State Engineer argued that any attorneys’ fees that were expended based on the

17 Nevada Supreme Court litigation are not warranted. NRS 18.0l0(2)(b) is silent with respect to

18 attorneys’ fees on appeal. further, Nevada law appears to be silent on the matter. Recently, the Nevada

19 Supreme Court relied on other jurisdictions’ interpretations of fee shifting statutes to find that appellate

20 fees can be granted.37

21 The State Engineer’s conduct regarding the abandonment claim warrants attorney’s fees in this

22 matter. The State Engineer maintained an unsupported claim of abandonment, and despite his office’s

23 knowledge of the requirements of the claim, proceeded with the claim against St. Clair anyway. This

24

___________________________

25 State, Dept ofHuman Res., 11’e!fare Div. v. Fowter, 109 Nev. 782, 858 P.2d 375 (1993).
30Starelnthts. Ins. Sys. i’. Wrenti, 104 Nev. 536, 539, 762 P.2d 884, 886 (1988).

Zenor v. State, Dept ofTransp.,1 34 Nev. Adv. op. 14, 412 P.3d 28 (2018).
‘ 3NRS 533.450(8).

‘ fowler, 109 Nev. at 785, 858 P.2d at 377 (emphasis added).
NRS 2333.0390).
NRS 1 8.010(2)(b).

28 36KeyBankofAlaska, 106 Nev. 49, 787 P.2d 382.
“In re Estate and Living Trust ofMiller, 125 Nev. 550, 216 P.3d 239 (2009).
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I Court finds that the State Engineer’s maintenance of its claim against St. Clair was tyithout reasonable

2 ground, and it would be manifestly unjust to require a litigant to expend attorney’s fees defending against

3 such a claim without reimbursement. As such, the Court finds it proper to award St. Clair attorney’s

4 fees:

5 States with fee-shifting rules or statutes similar to Nevada’s have held they
apply to appellate fees. Additionally, nothing in the language of NRCP

6 68 and NRS 17.115 suggests that their fee-shifting provisions cease
operation when the case leaves trial court. We therefore hold that the fee-
shifting provisions in NRC? 68 and NRS 17.115 extend to fees incurred

8 on and after appeal.38

9 Similarly, nothing in the language of NRS 18.010 suggests that its fee-shifting provisions cease

10 operation when the case leaves district court. The State Engineer cites to 3d. of Gczttety ofHistoiy, Inc.

v. Datecs Corp.39 for the proposition that fees on appeal cannot be granted pursuant to NRS 18.0 10(2).

12 With seemingly competing rulings on this issue, the Court finds that the more recent controlling law,

13 and the law with the more beneficial public policy to this case, is to allow fees for the appellate process

14 under NRS 18.010(2). This approach maintains the legislature’s mandate of “liberally constm[ing] the

15 provisions of CNRS 18.010(2)(b)J in favor of awarding attorney’s fees in all appropriate situations.”40

16 This approach additionally follows more recent Nevada case precedent.

17 IV. St. Clair’s Motion Was Timely.

18 No mention of time frames to file a motion is contained in NRS 18.010, leaving such a

19 determination of timeliness to the district court’s discretion.41 Indeed, the Nevada Supreme Court has

20 instructed that “[a]bsent a specific statutory provision governing the time frame in which a party must

21 request attorney’s fees, the timeliness of such requests, we conclude, is a matter left to the discretion oi

22 the trial court.”42 In Pickering, the Court determined that it was proper for a party seeking attorney’s

23 fees to make such a request upon completion of the appellate process, “as soon as he was assured that

24 he was the prevailing party within the meaning of NRS 1 8.010(2).”

25

26 3B Id. (internal quotations omittcd).
116 Nev, 286, 288, 994 P.2d 1149, 1150 (2000),

27 40NRS 18.010(2)(b).
NRS 1 8,010; see also Pickering, 104 Nev. at 662, 765 P.2d at 182.

28 12 Pickering, 204 Nev. at 662, 765 P.2d at 182.
.° Id.
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1 St. Clair filed his Motion after he completed the appellate process and ensured he was a

2 prevailing party. This Court, after hearing argument, determined within its discretion that it would hear

3 the Motion given the facts and circumstances of the case. St. Clair during the hearing argued that the

4 State Engineer was not prejudiced by the timing of the filing. The State Engineer made no claims or

5 showing of unfairness, surprise, or prejudice.

6 The State Engineer further argued that NRCP 54(d)(2) should bar a request for attorneys’ fees

7 underNRS 18.010. This logic was flawed for multiple reasons, first, NRCP 54(d)(2)’s 20-day timeline

8 for filing a motion does not bind NRS 18.010. In Pickering, a similar argument was made to limit an

9 NRS 18.010 motion based onNRCP 59(e). The Nevada Supreme Court declined to extend a time limit

10 imposed by NRC? 59(e) to NRS 18.010, citing to White v New Hampshire Department ofEmployment

11 Security, which held “we do not think that application of Rule 59(e) to [attorney’s] fee requests is either

12 necessary or desirable to promote finality, judicial economy, or fairness.”44 Here, similar logic prevails.

13 The timelines given in NRCP 52(d)(2) are no more necessary or desirable to promote finality, judicial

14 economy, or fairness as those included in NRCP 59(e). Additionally, St. Clair was diligent in seeking

15 fees, making his Motion shortly after completion of the appellate process and ensuring that he was a

16 prevailing party. Therefore, the Court finds that the Motion was made in a timely manner.

17 /1/

18 /1/

19 III

20 III

21 /1/

22 /1/

23 /1/

24 I/I

25 /1/

26 /1/

27 III

28

_____________________________

441d.
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CONCLUSION

IT IS HEREBY ORDERED that St. Clair’s Motion for Attorneys’ Fees is GRANTED.

IT IS HEREBY FURTHER ORDERED that the State Engineer shall reimburse St. Clair for his

attorneys’ fees in the amount of $50,025.00.

IT IS HEREBY FURTHER ORDERED that the State Engineer shall forward the amount of

$50,025.00 directly to TAGGART & TAGGART, LTD., counsel for St. Clair, at 108 North Minnesota

Street, Carson City, Nevada, 89703 within thirty (30) days from service of this order, unless otherwise

ordered by this Court or a Court of competent jurisdiction.

ITISSOORDERED. /
DATED this

______

day of /fi€I471 , 2018.

Respectfully submitted by /

TAGGART & TAGGART, LTD.
108 North Minnesota Street
Carson City, Nevada 89703
(775) 882-9900 — Telephone
(775) 883-9900 — Facsimile

By:IsI Timothy D. O’Connor
PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136
TIMOTHY D. O’CONNOR, ESQ.
Nevada State Bar No. 14098
Attorneys for Petitioner
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Case No. CV 20,112

Dept. No. 2

COPY
4

OFFICE OF THE ATTORNEY GENERAL
CARSON CITY. NEVADA

DEC 10 2Q18

FILED
dec 0 6 2018

BUREAUPLQOyWNMEN^^^^^ olsXCOwfc^EW
GNR/BL/APPELI-ATE

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

NOTICE OF APPEAL

Notice is hereby given that Jason King, P.E., the State Engineer, in his capacity as

the Nevada State Engineer, Department of Conservation and Natural Resources, Division

of Water Resources (hereafter "State Engineer"), by and through counsel, Nevada

Attorney General Adam Pavd Laxalt and Deputy Attorney General James N. Bolotin,

hereby appeals to the Nevada Supreme Court from this Court's Order granting

Petitioner's Motion for Attorneys' Fees, entered by this Court on November 26, 2018.

Notice of Entry of Order was served on November 29, 2018. A copy of said Notice of Entry

of Order is attached hereto as Exhibit 1.

///

III

///

///
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AFFIRMATION

The undersigned does hereby affirm that the preceding document does not contain

the social security number of any person.

DATED this day of December, 2018.

ADAM PAUL LAXALT
Attorney Gen^

By:
JAMES N. BGLOTIN
)&uty Attorney General
.■levada Bar No. 13829
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: JBolotin@ag.nv.gov
Attorney for Respondent,

State Engineer

CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney
General, and that on this.2L- day of December, 2018, I served a true and correct
copy of the foregoing NOTICE OF APPEAL, by placing said document in the U.S. Mail,
postage prepaid, addressed to:

Paul G. Taggart, Esq.
Timothy D. O'Connor, Esq.
TAGGART & TAGGART LTD
108 North Minnesota Street
Carson City, Nevada 89703

r \ W\ U\I2
Dorene A. Wright
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INDEX OF EXHIBITS

Notice of Entry of Order
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CASE NO.: CV 20,112

DEPT. NO.: 2

filed
JI1130FC-3 PHK-22

tor. pfl
Ciol'GD'jilf CLLt.'A

IN THE SDCTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

DC**

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State Engineer,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND
NATURAL RESOURCES,

Respondent.

NOTICE OF ENTRY OF nWDFR

PLEASE TAKE NOTICE that on November 26,2018, the above-entitled Court entered its Order

Granting Motion for Attorneys' Fees in the above-captioned matter, a copy of which is attached hereto

as Exhibit 1.
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AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social

security number of any person.

DATED this day of November, 2018.

TAGGART & TAGGART, LTD.
108 North Minnesota Street

Carson City, Nevada 89703
(775) 882-9900 - Telephone
(775) 883-9900- Facsimile

PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136

TIMOTHY D. O'CONNOR, ESQ.
Nevada State Bar No. 14098

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

LTD., and that on this date, I served, or caused to be served, a true and correct copy of the foregoing as

follows;

[X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with
postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,
in the ordinary course of business, addressed as follows:

James N. Bolotin, Esq.
Nevada Attorney General's Office
100 North Carson Street

Carson City, Nevada 89701
Attorney for Respondent

The Hon. Steven R. Kosach

P.O. Box 1950

Reno, NY 89505

DATED this Zt day of November, 2018.

f TAGGART & TAGGART, LTD.
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Order Granting Motion for Attorneys' Fees
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CASE NO.: CV20,112

DEPT. NO.: 2

FILE-
281CH0V26 r'H2:50

IN THE SIXTH JUDICIAL DISTRJCT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

It'**

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State Engineer,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND

NATURAL RESOURCES,

Respondent.

tPROPOSEDl ORDER GRANTING

MOTION FOR ATTORNEYS' FEES

THIS MATTER comes before the Court on Petitioner RODNEY ST. CLAIR's ("St. Glair") July

2,2018, Motion for Attorneys' Fees (hereinafter "Motion"). Respondent, JASON KING, P.E. Nevada

State Engineer, DIVISION OF WATER RESOURCES, DEPARTMENT OF CONSERVATION AND

NATURAL RESOURCES ("State Engineer") filed his Opposition to Motion for Attorneys' Fees on

July 16,2018. St. Ciair filed his Reply in Support of Motion for Attorneys' Fees on July 23,2018. Oral

argument was held on October 19,2018, with both parties appearing. Having considered the arguments

contained in the papers and presented at oral argument, the Court hereby grants St. Ciair's Motion. St.

Clair is awarded attorney's fees requested in the Motion, and additional attorney's fees incurred in

preparation and argument of the Motion, pursuant to NRS t8.010(2)(b) due to the State Engineer's

claims maintained throughout the instant litigation without reasonable ground.
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DISCUSSION AND BACKGROUND

St. Clair owns real property in Humboldt County, Nevada, that was purchased in August 2013

St. Clair filed a Proof of Appropriation to prove that he owned a vested groundwater right which existed

on his property when he purchased the property (hereinafter the "Vested Right"). On November 8

2013, St. Clair filed a change application to change the point of diversion of the vested water right to a

new well. The State Engineer issued Ruling 6287 on July 25,2014, finding that the Vested Right was

valid, and the right did exist on St. Clair's property, but, without holding a hearing and without evidence

of intent to support the claim, that the Vested Right had been abandoned by the previous owner J St.

Clair subsequently appealed the State Engineer's Ruling 6287 to this Court.

During the litigation before this Court, the State Engineer took multiple positions that

unnecessarily raised the expenses being incurred by St. Clair, without reasonable ground. On July 3,

2015, St. Clair filed a Request for Judicial Notice with the district court, requesting that the district court

review legal briefs and prior State Engineer decisions. The State Engineer did not file a timely

opposition to St. Clalr's request, diereby waiving any objection to the request. Nevertheless, five months

later, without leave of Court or stipulation of counsel, the State Engineer filed his untimely Opposition

to St. Glair's Request for Judicial Notice. This late filing was in clear opposition to DCR 13(3). St.

Clair timely filed his Reply to the State Engineer's Opposition. The Court, after consideration of all

arguments and timeliness of filings, found it proper to take judicial notice of the documents requested

by St. Clair.

After initial oral argument on the merits of die abandonment matter, this Court found that the

State Engineer had no evidence to support the claim of abandonment. This Court found that the State

Bngmeer clearly violated Nevada law by relying only on non-use evidence while wholly ignoring the

element of intent - a necessary and pivotal requirement for abandonment. As such, this Court niled for

St. Clair, specifically noting that "abandonment in Nevada is defined as the relmquishment of the right

by the owner with the intention to forsake and desert it."^ Continuing, the Court explained that "if

there's only evidence of non-use, that's not good enough."^ Ultimately, Che State Engineer demonstrated

Ruling 6287.
January S, 2016, Hearing Transcript, p. 79:21-23.

^/</.,p. 80:20-21.
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no argumenl, nor did he put forth any case law, which would suggest that the clear Nevada law is not

applicable in the instant matter.

St. Clair was then directed to draft a proposed order for this Court, and confer with the State

Engineer's office prior to submitting the order, as "it is common practice for Clark County district courts

to direct the prevailing party to draft the court's order."^ When the parties could not come to an

agreement on the proposed order, both parties' orders were submitted to this Court for consideration.

The State Engineer then objected to the proposed order, filing a 78-page, six-exhibit document with the

district court, despite having his order submitted in conjunction witli St. Clair's proposed order. St,

Ciair filed a response to flie objection, and another hearing was eventually held on the matter of the

proposed order. This Court, after hearing the State Engineer's objections and St. Clair's responses,

found that St Clair's order accurately reflected this Court's findings and overruled the State Engineer's

objections.

The State Engineer appealed the matter to the Nevada Supreme Court, maintaining the same

argument rejected by this Court - that St. Clair's Vested Right was abandoned based solely on non-use.

The Nevada Supreme Court upheld this Court's ruling, finding in relevant part that "there is not clear

and convincing evidence" that the Vested Right was ever abandoned.' The Nevada Supreme Court

concluded that "the State Engineer misapplied Nevada law by presuming abandonment based on nonuse

evidence a/one."®

The Nevada Supreme Court also upheld this Court's decisions on both the Request for Judicial

Notice and St. Clair's proposed order. The Nevada Supreme Court ruled, as this Court did, that "the

State Engineer failed to preserve [the objection] with its opposition filed five months after St. Clair's

request for judicial notice."^ The Nevada Supreme Court also found that this Court had a hearing on the

issue of St. Clair's proposed order, after which "the district court found [the State Engineer's] objections

unpersuasive." ® The Nevada Supreme Court noted that the district court did not "neglect( ] its duty to

make factual findings."^

*Kmg V. SL C/flir, 134 Nev. Adv. Op. 18,8,414 P.3d 314,318 (2018).
^ St. Clair, 134 Nev. Adv. Op. 18 at?. 414 P,3d at 317.
^ St. Clair, 134 Nev. Adv. Op. 18 at 8,414 P.3d at 318.
Ud.
^Id.
Ud.

3
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Upon completion of the appellate process, and after ensuring that he was a prevailing party, St.

Clair filed the Motion for Attorney's Fees before this Court, In the Motion St. Glair requested fees on

the basis ofNRS 18.010(2}(b), arguing that the State Engineer, throu^out the litigation, maintained a

position without reasonable ground relating to 1) the claims of abandonment of the Vested Right, 2) the

Request for Judicial Notice, and 3) this Court's proposed order process. St. Clair argued that the State

Engineer's meritiess claims, motions, and objections unreasonably added to the cost of the litigation,

and St. Clair should not be held to suffer the burden of that cost alone. After briefing and a hearing on

the matter, in which both parties were present and put forth argument, this Court found that attorney's

fees were warranted in this matter due to the State Engineer's groundless claims, meritiess objections,

and untimely motions. This Court finds that the State Engineer's maintenance of a claim without

reasonable ground demonstrates an appropriate situadon for an award of attorneys' fees pursuant to NRS

18,010(2)(b).

STANDARD OF REVIEW FOR ATTORNEY'S FEES

Under NRS 533.450 parties feeling aggrieved from a decision of the State Engineer are allowed

to seek judicial review of the decision before a district court. "[T]he practice in civil cases applies" to

judicial reviews of a State Engineer decision. The district court has discretion under NRS

18.010(2)(b), found in Title 2 of the Nevada Statutes, entitled "Civil Practice," to award attorney's fees

upon a finding that a party maintained a claim "without reasonable ground." Additionally, NRS

18.010(2)(b} mandates that a Court "shall liberally construe the provisions of this paragraph in favor of

awarding attorney's fees in all appropriate situations."'^

A review of Nevada Supreme Court nilings demonstrates that "for purposes of an award of

attorney's fees pursuant to NRS 18.010(2)(b), a claim is groundless if the Bllegations in the complaint

.  . are not supported by any credible evidence at trial."'"* Further, unlike NRS 18.010(2)(a), NRS

18.0l0(2)(b) is clear that attoracys' fees can be granted "[wjithout regard to the recovery sought,.

and therefore a monetary recovery is not a prerequisite. The Nevada Supreme Court has also visited

NRS 533.450.

"NRS 533.450(8).
"NRS 18.010(2)(b).
"NRS 18.010(2)(b).
Bobby Berosinit Ltd, v. People for the Ethical Treafmettt of Animals, 114 Nev. 1348,1354, 971 P.2d 383,387 (1998).

4
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this question and concluded that subsection (b) did allow for attorneys' fees for nonmonetary

judgments,'^ In reviewing this statute, the Nevada Supreme Court held that ''NRS 18.010 provides no

time limits for motions for attorney's fees. Absent a specific statutory provision governing the time

fiMie in which a party must request attorney's fees, the timeliness of such requests, we conclude, is a

matter left to the discretion of the trial court"'^ As such, district courts have discretion to determine

"[w]hether a motion for attorney's fees is timely."''

ANALYSIS

The State Engineer Maintained A Claim Against St Claims Request For Judicial Notice
Without Reasonable Ground.

On June 2,2015, St. Glair requested that this Court take notice of several public documents. The

State Engineer did not timely object to the request. Five months later, however, on November 17,2015,

the State Engineer filed an opposition without leave of Court or stipulation by St. Glair. Under DCR

13(3), any party opposing a motion is required to file and serve the opposition within 10 days after

service of the motion. St. Clair incurred attorneys' fees in responding to the State Engineer's untimely

filing. Because the filing was five months late, filed without leave of Court, and filed without a

stipulation by St. Glair, this Court finds the filing and the arguments made therein were brought without

reasonable ground. St. Clair is therefore awarded attorneys' fees associated with the State Engineer's

late opposition.

n. The State Engineer Maintained A Cialm Against St Claires Proposed Order Without

Reasonable Ground.

St. Clair was ordered to prepare an order after prevailing before this Court. Requesting draft

orders from the prevailing party is a •'common practice for Clark County district courts,"'® After the

parties could not come to an agreement on the language to be included in the proposed order, this Court

accepted and reviewed both the State Engineer and St. Glair's proposed orders. The State Engineer also

contacted the Court separately and made its concerns about the proposed order known to the Court. This

Key Bank of Alaska v. Donnels, 1Q6 Nov. 49,787 P.2d 382 (1990).
Fanners Ins. Exck v. Pickering, 104 Nev. 660,662,765 P.2d 181, 182 (1988).

>7 Davidsotm v. Steffens, 112 Nev. 136,139,911 P.2d 855.857 (1996).
St. Clair, 134 Nev. Adv. Op. 18 at 8,414 P3d at 318 (citing EDCR 1.90(a)(5) C^A] judge or other judicial officer shall

order the prevailing party to prepare a \vrltten judgment and findings of hict and conclusions oflaw.*^).
5
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Court held an additional hearing on the proposed order matter, in which this Court overruled each of the

State Engineer's objections. Ultimately, this Court found that St Clair's proposed order was accurate,

accepted St. Clair's proposed order as drafted, and executed that order. Because the positions relating

to the proposed order that the State Engineer maintained were without reasonable ground in light of the

proceedings, St Clair is awarded attorneys' fees associated with the State Engineer's objections to the

proposed order.

This Court finds that it would be against public policy to allow the State Engineer to maintain

unreasonable groundless claims and litigation positions, and have St. Clair pay attorneys' fees to defend

against the claims, only to allow the State Engineer to remain unaccountable for the attorneys' fees

incurred. This Court finds that the first consideration to be made in considering motions for attorneys'

fees is to look at what the movant spent, and then look at the non-movant and see what they spent. Here,

St. Clair spent $41,881.25, plus additional fees in preparation and argument for the instant motion

totaling $8,143.75, and the State Engineer was represented by the Attorney General's Office. This Court

fmds in its discretion that the State Engineer's actions and litigation positions taken in the instant case

qualify as an "appropriate situation to punish for and deter"^' such groundless positions, because "such

claims and defenses overburden limited judicial resources, hinder the timely resolution of meritorious

claims and increase the costs of engaging in business and providing professional services to the

pubUc."^° In short, St. Clair would not have expended tens of thousands of dollars on this matter had

the State Engineer followed otherwise clear Nevada law and past State Engineer practice. St. Clair was

put in an unfair position, and the State Engineer should compensate him for the attorneys' fees spent on

countering the State Engineer's groundless arguments.

in. The State Engineer Maintained Claim of Abandonment Against St Clair Without

Reasonable Ground.

The rules of civil practice apply to judicial review taken under NRS 533.450.^' NRS

18.0I0(2)(b) is a rule of civil practice, and dictates when attorney's fees may be awarded. Under that

statute, attorney's fees may be granted when a claim is maintained without reasonable ground.^^ NRS

"NRS l8.010(2Xb).

3'NRS 533.450(8).
-NRS l8.0l0(2Kb).

JA 1126



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

18.010(2)(b) further mandates that this Court is required to "liberally construe the provisions of this

paragraph in favor of awarding attorney's fees in all appropriate situations." A claim is groundless under

NRS 18.0 J 0(2)(b) "if the allegations in the complaint... are not supported by any credible evidence at

trial."23

Here, throughout the district court and Nevada Supreme Court litigation, the State Engineer was

unable to point to any evidence whatsoever to support his claim of abandonment. The State Engineer

relied only on non-use evidence which, under clear Nevada law, is not adequate. The State Engineer

brought forth no evidence of intent to abandon, which is a required element to maintain a claim of

abandonment. This fact was recognized by this Court after the district court proceedings in its order,

and recognized again at the Nevada Supreme Court in its ruiing.^^ Notably, the State Engineer never

submitted evidence of intent to abandon the vested water right, and relied only on nonuse evidence. The

State Engineer had a history of correctly implementing and analyzing the law of abandonment in

Nevada, yet erroneously pursued his abandonment claim against St. Glair based solely on nonuse

evidence. As there was no evidence to support a claim of abandonment, St. Clair is entitled to recover

reasonable attorneys' fees incurred in defending against a claim maintained without reasonable ground.

The State Engineer made a series of arguments as to why St. Clair should not be awarded

attorneys* fees pursuant to NRS I8.010(2)(b). Each argument was unpersuasive. First, the State

Engineer argued that NRS 533.450(7), which limits costs against the State Engineer should additionally

limit attorney's fees against the State Engineer. However, the State Engineer recognized in his argument

that NRS 533.450 "does not include a provision for awarding attomQf fees, but includes a provision

regarding the recovery of costs, as in civil cases."^® In Nevada, attorney fees are not considered costs.^^

Because "the principle of statutory construction Q'the mention of one thing implies the exclusion of

anothcr,*"^^ this Court cannot find that the State Engineer is exempt from paying attorneys* fees in

appropriate situations.

23 Bobby Bercsini, Ltd., 114 Nev. at 1354,971 P.2d at 387.
See April 22,2016, Order Ovemiling State Engineer's Ruling 6287, CV 20, 112, at 12:13-14.

^ St, Clair, 134 Nev. Adv. Op. 18 at 7,414 P.3d ai317.
26 Opposition to Motion for Attorneys* Fees at 7:30-22 (emphasis added).
" Smith V. Crown Fin. Servs. of Am,, 111 Ncv. 277,287,890 P.2d 769.776 (1995).
« Rural Tel. Co. v. Pub. Utils. Comm'n, 133 Nev. Adv. Op. 53 at 5,398 P.3d 909,911 (2017) (quoting SoniaF, v. Eighth
Jud Dist. Court, 125 Nev. 495,499.215 P.3d 705,708 (2009)).
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Second, the State Engineer argued that Fowl&\ Wrenn,^ and Zenoi^^ each prohibit an award

of attorney's fees under NRS 18.010(2)(b) in a judicial review action. These cases arc inapplicable for

numerous reasons. First and foremost, none of these cases involve NRS 533.450 appeals, and are limited

to appeals made under NRS 233B or NRS 616. The substantial difference between NRS 533.450 and

other statutes is that NRS 533.450 authorizes the ''practice in civil cases" including NRS 18.010.^*

Additionally, the Nevada Supreme Court has limited awards of attorney's fees in NRS 233B cases

because NRS 233B includes specific limiting language stating that "the provisions of this chapter are

the exclusive means of judicial review .. The applicable statute at hand, NRS 533.450,, includes

no such limiting provision. Finally, the State Engineer is specifically exempt from the provisions of

NRS 233B, making the State Engineer's lineage of case law inapplicable here.^"*

Third, the State Engineer's arguments relating to the fact that St. Glair's claims were not

monetary in nature do not have any impact on recovery under NRS 18.010(2)(b). NRS i8.010(2)(b) is

clear that attorneys' fees can be granted "[wjithout regard to the recovery sought..." and therefore a

monetary recovery is not a prerequisite.^^ The Nevada Supreme Court has explained that subsection (b)

did allow for attorneys' fees for nonmonetary judgments in proper situations.^^

Finally, the State Engineer argued that any attorneys' fees that were expended based on the

Nevada Supreme Court litigation are not warranted. NRS 18.010(2}(b) is silent with respect to

attorneys' fees on appeal. Further, Nevada law appears to be silent on the matter. Recently, the Nevada

Supreme Court relied on other jurisdictions' interpretations of fee shifting statutes to find that appellate

fees can be granted.^^

The State Engineer's conduct regarding the abandonment claim warrants attorney's fees in this

matter. The State Engineer maintained an unsupported claim of abandonment, and despite his office's

knowledge of the requirements of the claim, proceeded with the claim against St. Glair anyway. This

Slate, Dep*t of Human Res., Welfare Dlv, v. Fowler 1109 Nev. 782,858 P.2d 375 (1993).
State Indus. Ins. Sys. v. Wrenn, 104 Nev. 536,539,762 P,2d 884,886 (1988).
Zenor v. State, Dep V ofTransp.,l3A Nev. Adv, Op. 14,412 28 (2018),
NRS 533.450(8).

55 Fowler, 109 Nev. at 785,858 P.2d at 377 (emphasis added).
5^ NRS 2338.0390).
55NRS18.0l0(2)(b).

Bank of Alaska, 106 Nev. 49.787 P,2d 382.
52 In re Estate and Living Tnut of Miller, 125 Nev. 550,216 P.3d 239 (2009).
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Court finds that the State Engineer's maintenance of its claim against St. Glair was without reasonable

ground, and it would be manifestly unjust to require a litigant to expend attorney's fees defending against

such a claim without reimbursement. As such, the Court finds it proper to award St. Clair attorney's

States with fee-shifting rules or statutes similar to Nevada's have held they
apply to appellate fees. Additionally, nothing in the language of NRCP
68 and MRS 17.115 suggests that their fee-shifting provisions cease
operation when the case leaves trial court. We therefore hold that the fee-
shifting provisions in NRCP 68 and NRS 17,115 extend to fees incurred
on and after appeal,^®

Similarly, nofliing in the language of NRS 18.010 suggests that its fee-shifting provisions cease

operation when the case leaves district court. The State Engineer cites to Bd, of Gcdlety o/Histoty, Inc,

V, Datecs Corp?^ for the proposition that fees on appeal cannot be granted pursuant to NRS 18.010(2).

With seemingly competing rulings on this issue, the Court fmds that the more recent controlling law,

and the law with the more beneficial public policy to this case, is to allow fees for the appeUate process

under NRS 18.010(2). This approach maintains the legislature's mandate of "liberally constru[ing] the

provisions of [NRS 18.010(2)(b)] in favor of awarding attorney's fees in all appropriate situations."^®
This approach additionally follows more recent Nevada case precedent.

IV. St. Claires Motion Was Tinielv.

No mention of time frames to file a motion is contained in NRS 18.010, leaving such a

determination of timeliness to the district court's discretion.^' Indeed, the Nevada Supreme Court has

instructed that "[ajbsent a specific statutory provision governing the time frame in which a party must

request attorney's fees, the timeliness of such requests, we conclude, is a matter left to the discretion of

the trial court"^' In Pickering, the Court determined that it was proper for a party seeking attorney's

fees to make such a request upon completion of the appellate process, "as soon as be was assured that

he was the prevailing party within the meaning of NRS 18.010(2).'"*'

/(/. (internal quotations omitted).
» 116 Nev. 286.288,994 P.2d 1149,1 ISO (2000),
^mS I8.010(2)(b).
NRS 18.010; see also Pickering, 104 Nev. at 662,765 P.2d at 162.
Pickering, 104 Nev. at 662,765 P.2d at 182.

«/d.
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St. Clair filed his Motion after he completed the appellate process and ensured he was a

prevailing party. This Court, after hearing argument, determined within its discretion that it would hear

the Motion given the facts and circumstances of the case. St. Clair during the hearing argued thai the

State Engineer was not prejudiced by the timing of the filing. The State Engineer made no claims or

showing of unfairness, suiprise, or prejudice.

The State Engineer further argued that NRCP 54(d)(2) should bar a request for attorneys fees

underNRS 18.010. This logic was flawed for multiple reasons. First, NRCP 54(d)(2)'s 20-day timeline

for filing a motion does not bind NRS 18,010. In Pickering, a similar argument was made to limit an
NRS 18.010 motion based on NRCP 59(e). The Nevada Supreme Court declined to extend a time limit

imposed by NRCP 59(e) to NRS 18.010, citing to White v. New Hampshire Department of Employment
SecuHty, which held "we do not think that application of Rule 59(e) to [attorney's] fee requests is either
necessary or desirable to promote finality, judicial economy, or fairness.'"^ Here, similar logic prevails.
The timelines given in NRCP 52(d)(2) are no more necessary or desirable to promote finality, judicial
economy, or feimess as those included in NRCP 59(e). Additionally, St. Clair was diligent in seeking
fees, making his Motion shortly after completion of the appellate process and ensuring that he was a
prevailing party. Therefore, the Court finds that the Motion was made in a timely manner.

///

m

///

///

///

m

III

III

III

III

III

Ud.
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CONCLUSION

IT IS HEREBY ORDERED tliat St. Glair's Motion for Attorneys' Fees is GRANTED

IT IS HEREBY FURTHER ORDERED that the State Engineer shall reimburse St. Glair for his

attorneys' fees in the amount of SSO,025.00.

IT IS HEREBY FURTHER ORDERED that the State Engineer shall forward the amount of

$50,025.00 directly to TAGGART & TAGGART, LTD., counsel for St. Glair, at 108 North Minnesota

Street, Garson City, Nevada, 89703 within thirty (30) days from service of this order, unless otherwise

ordered by this Court or a Court of competent jurisdiction.

IT IS SO ORDERED.

DATED this _ day of 12018.

Rfispectfiilly submitted by;

TAGGART & TAGGART. LTD.
108 North Minnesota Street

Carson City, Nevada 89703
(775) 882-9900 -Telq>hone
(775) 883-9900 - Facsimile

Bv:/s/ Timothy D. O'Connor

PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136

TIMOTHY D. O'CONNOR, ESQ.
Nevada State Bar No. 14098

Attorneys for Petitioner

ISTRICTCO
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Case No. CV 20,112

Dept. No. 2

OFFICE OF THE ATTORNEY GENERA|
CARSON CITY, NEVADA

DEC 10 2018

BUREAU OF GOVERNMENT AFFAIRS
/Arvr-jt-t « Axe:GNRyBL/APPELLAie

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

CASE APPEAL STATEMENT

1.

3.

///

Name of appellant filing this case appeal statement:

Jason King, P.E., in his official capacity as the Nevada State Engineer, the

Nevada Department of Conservation and Natural Resources, Division of

Water Resources.

Identify the judge issuing the decision, judgment, or order appealed from:

The Honorable Senior Judge Steven R. Kosach.

Identify each appellant and the name and address of counsel for each appellant:

a. The appellant is Jason King, P.E., in his official capacity as the

Nevada State Engineer, the Nevada Department of Conservation and

Natural Resources, Division of Water Resources (hereafter "State

Engineer").

-1-
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1  b. The attorneys for the State Engineer;

2  Adam Paul Laxalt, Attorney General
James N. Bolotin, Deputy Attorney General

3  Nevada Bar No. 13829
100 North Carson Street

4  Carson City, Nevada 89701-4717

^  4, Identify each respondent and the name and address of appellate counsel, if known,
6

for each:
7

a. The respondent is Rodney St. Clair.
g

b. Upon information and belief, the following attorneys will represent
9

Rodney St. Clair in the appeal:
10

Paul G. Taggart, Esq.
11 Nevada Bar No. 6136

Timothy D. O'Connor, Esq.
12 Nevada Bar No. 14098

Taggart & Taggart, Ltd.
13 108 North Minnesota Street

Carson City, Nevada 89703
14

15 5. Indicate whether any attorney identified above in response to questions 3 or 4 is

16 not licensed to practice law in Nevada and, if so, whether the district comt granted

17 the attorney permission to appear under SCR 42 (attach a copy of any district court

18 order granting such permission):

19 The attorneys identified above in response to questions 3 and 4 are licensed

20 to practice law in Nevada.

21 6. Indicate whether appellant was represented by appointed or retained counsel in

22 the district court:

23 Appellant was represented by the Office of the Attorney General before the

24 district court.

25 7. Indicate whether appellant is represented by appointed or retained counsel on

26 appeal:

27 Appellant is represented by the Office of the Attorney General on appeal.

28 ///
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28 ///

Indicate whether appellant was granted leave to proceed in forma pauperis, and

the date of entry of the district court order granting such leave:

Appellant did not seek leave to proceed in forma pauperis and was not

granted leave to proceed in forma pauperis.

Indicate the date the proceedings commenced in the district court (e.g., date

complaint, indictment, information, or petition was filed):

A petition for judicial review of State Engineer RuUng 6287 was filed on

August 22, 2014. The motion for attorneys' fees, at issue in this appeal, was

served and filed on or about June 28, 2018.

Provide a brief description of the nature of the action and result in the district

court, including the tj^je of judgment or order being appealed and the reUef granted

by the district court:

The State Engineer is appeahng the district court's decision to grant Rodney

St. Glair's Motion for Attorneys' Fees in the amount of $50,025.00.

Following the District Court's decision granting Rodney St. Glair's Petition

for Judicial Review, with Notice of Entry of Order served and filed on or

about April 27, 2016, and following the Supreme Court's affirmance of the

District Court's order, with Remittitur served and filed on or about May 4,

2018, Rodney St. Glair served and filed his Motion for Attorneys' Fees on or

about June 28, 2018. Following a full briefing on the issue firom both parties,

and oral argument held October 19, 2018, the District Court ruled firom the

bench, granting Rodney St. Glair's Motion for Attorneys' Fees, including the

additional fees incxurred preparing and arguing the Motion for Attorneys'

Fees. That decision is being appealed by the State Engineer.

-3-
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11. Indicate whether the case has previously been subject of an appeal to or original

writ proceeding in the Supreme Court and, if so, the caption and Supreme Court

docket number of the prior proceeding:

Yes, the underlying case on the merits was previously the subject of an

appeal to the Supreme Court.

JASON KING, P.E., NEVADA STATE ENGINEER, DIVISION OF WATER

RESOURCES, DEPARTMENT OF CONSERVATION AND NATURAL

RESOURCES, Appellant, vs. RODNEY ST. CLAIR, Respondent, Supreme

Court Case No. 70458.

12. Indicate whether this appeal involves child custody or visitation:

This appeal does not involve child custody or visitation.

13. If this is a civil case, indicate whether this appeal involves the possibility of

settlement:

Based upon the natirre of the appeal, and the arguments that will be raised

therein, this case does not involve the possibility of settlement.

AFFIRMATION

The undersigned does hereby affirm that the preceding Case Appeal Statement

does not contain the social security number of any person.

DATED this day of December, 2018.

ADAM PAUL LAXALT
Attorney General

J^ES N. BGLOTIN
eputy Attorney General

Nevada Bar No. 13829
ICQ North Carson Street
Carson City, Nevada 89701-4717
Tel: (775)684-1231
Fax: (775) 684-1108
Email: JBolotin@ag.nv.gov
Attorney for Respondent,
State Engineer
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on this . day of December, 2018, I served a true and correct

copy of the foregoing CASE APPEAL STATEMENT, by placing said document in the

U.S. Mail, postage prepaid, addressed to:

Paul G. Taggart, Esq.
Timothy D. O'Connor, Esq.
TAGGART & TAGGART LTD
108 North Minnesota Street
Carson City, Nevada 89703

Dorene A. Wright
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Case No. CV 20,112

Dept. No. 2

0 COPY

DEC 10 2018

FIL
DEC 0 6 20:3

TAMl RAE SPERO
DIST. COURT CLERK

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

MOTION FOR STAY OF
ATTORNEYS' FEES JUDGMENT

PENDING APPEAL

Jason King, P.E., the State Engineer, in his capacity as the Nevada State Engineer,

Department of Conservation and Natural Resources, Division of Water Resources

(hereafter "State Engineer"), by and through counsel, Nevada Attorney General

Adam Paul Laxalt and Deputy Attorney General James N. Bolotin, hereby moves this

Honorable Court, pursuant to NRCP 62(d), for an order staying execution of this Court's

Order granting Petitioner's Motion for Attorneys' Fees pending appeal of that Order to

the Nevada Supreme Court, on an order shortening time. This Motion is based upon the

attached Points and Authorities and the pleadings and papers on file herein.

///

///

///

///
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POINTS AND AUTHORITIES

NOTICE OF MOTION

A hearing on this matter is respectfully requested prior to the deadline set in this
Court's Order for the State Engineer to pay the judgment of Attorneys' Fees to Petitioner

Rodney St. Clair ("St. Clair").

II. BACKGROUND

St. Clair served and filed his Motion for Attorneys' Fees on or about Jime 28, 2018.

Following a complete briefing on this matter, the Court held a hearing on this matter on

October 19, 2018. After taking oral argument from both sides, this Court ordered that

St. Clair's Motion for Attorneys' fees be granted, requesting a proposed written order

firom counsel for St. Clair. Counsel for St. Clair submitted their proposed order on

November 16, 2018. The written order was filed on November 26, 2018, and the Notice of

Entry of Order was served on November 29, 2018.

Based on the arguments made to the District Court, the State Engineer is

appealing this Court's ruling to the Nevada Supreme Court and has filed his Notice of
Appeal concurrently with this Motion. As the State Engineer is seeking reversal of this
Court's Order granting St. Clair's Motion for Attorneys' Fees, he now seeks a stay of this

Coxirt's Order pending the appeal.

III. DISCUSSION

Pursuant to NRCP 62(d), the government is not entitled to stay of a money

judgment merely upon filing a notice of appeal; rather, the state government must move

for a stay in the district court. Clark Cnty. Office of Coroner/Med. Exam'r v. Las Vegas
Review-Journal, 134 Nev. Adv. Op. 24, 415 P.3d 16, 19 (2018) (fiiting Nelson v. Heer,

121 Nev. 832, 834 n.4, 122 P.3d 1252, 1253 n.4 (2005); Public Serv. Comm'n u. First Jud.

Dist. Ct, 94 Nev. 42, 45-46, 574 P.2d 272, 274 (1978)). Upon motion, as a secured party,

the state government is generally entitled to a stay of a money judgment under

NRCP 62(d) without posting a supersedeas bond or other secxirity. Id.-, NRCP 62(e).
Thus, upon motion, the state government is generally entitled to an automatic stay of a

-2-
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money judgment pending appeal, including those for attorney fees, without needing to

post a supersedeas bond or other security. Id.

Concurrently with this Motion, the State Engineer, the administrator of the

Nevada Division of Water Resources, a Nevada state agency, files a Notice of Appeal

of this Court's Order granting St. Clair's Motion for Attorneys' Fees. Pursuant to

NRCP 62(d), the State Engineer hereby requests a stay of this money judgment pending

the instant appeal. As a state government party, and therefore a secured party, the State

Engineer is not required to post a supersedeas bond or other security. NRCP 62(e). Just

as the Nevada Supreme Court ruled that the governmental party in Las Vegas Review-

Journal was entitled to a stay of the attorney fees judgment pending appeal, as of right,

here the State Engineer is also entitled to the requested stay of the attorneys' fees

judgment pending appeal, without the need to post a supersedeas bond or other security.

The State Engineer is entitled to this requested stay by law upon his filing of the

instant Motion.

IV. CONCLUSION

Upon motion, state government appellants are entitled to a stay of a money

judgment pending appeal, without needing to post a supersedeas bond or other security.

Here, the State Engineer, a state government party, is appealing this Court's Order

granting St. Clair's Motion for Attorneys' Fees, a money judgment. Thus, the State

Engineer is entitled to thia requested stay, and need not post a supersedeas bond or other

security. Therefore, and based on the foregoing, the State Engineer respectfully requests

that this Court grant this Motion for Stay of Attorneys' Fees Judgment Pending Appeal.

/

I

I

/

I

I
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AFFIRMATION

The undersigned does hereby affirm that the preceding Motion for Stay of

Attorneys' Fees Judgment Pending Appeal does not contain the social security number of

any person.

DATED this D day of December, 2018.

ADAM PAUL LAXALT
Attorney General

By:
J™ES N. BODf
Jeputy Attorney General
levada Bar No. 13829
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: JBolotin@ag.nv.gov
Attorney for Respondent,
State Engineer

CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on this day of December, 2018, I served a true and correct

copy of the foregoing MOTION FOR STAY OF ATTORNEYS' FEES JUDGMENT

PENDING APPEAL, by placing said document in the U.S. Mail, postage prepaid,

addressed to:

Paul G. Taggart, Esq.
Timothy D. O'Connor, Esq.
TAGGART & TAGGART LTD
108 North Minnesota Street
Carson City, Nevada 89703

Dorene A. Wright
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Case No. CV 20,112

Dept. No. 2

0 COPY
OFFICE OF THE ATTORNEY GfcNERAL

CARSON CITY, NEVADA

DEC 10 2018

"i

DEC 0 6 2GI3

jmi RAE SPERO
DIST. COURT CLERK

BUREAU OF GOVERNMENT AFFAIRS
GNR/BUAPPfcliJVTE

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EX PARTE MOTION
FOR ORDER SHORTENING TIME
ON MOTION FOR STAY OF

ATTORNEYS' FEES JUDGMENT
PENDING APPEAL

Jason King, P.E., the State Engineer, in his capacity as the Nevada State Engineer,

Department of Conservation and Natxiral Resources, Division of Water Resources

(hereafter "State Engineer"), by and through counsel, Nevada Attorney General

Adam Paul Laxalt and Deputy Attorney General James N. Bolotin, hereby moves this

Honorable Court for an ex parte order shortening the time for Petitioner Rodney St. Clair

("St. Clair") to respond to the State Engineer's Motion for Stay of Attorneys' Fees

Judgment Pending Appeal. This Motion is made in good faith and is based upon the

attached Points and Authorities and the pleadings and papers on file herein.

///

///

///

///
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POINTS AND AUTHORITIES

I. NOTICE OF MOTION

A hearing on this matter is not requested.

II. DISCUSSION

The State Engineer files this ex parte motion to ensure that his Motion for Stay of

Attorneys' Fees Judgment Pending Appeal is heard before the thirty (30) day deadhne for

payment of the attorneys' fees judgment to St. Clair, and with enough time to request the

same relief from the Nevada Supreme Court in the event this Court denies the requested

stay. Out of an abundance of caution, the State Engineer respectfully requests an order

shortening time for St. Clair to respond to the State Engineer's Motion for Stay to ensure

the resolution of the Motion for Stay prior to the obligation to pay the attorneys' fees,

defeating the purpose of the Motion for Stay.

Based on the foregoing, the State Engineer respectfully requests that the Court

order that St. Clair has five (5) days to respond to the Motion for Stay. The State

Engineer is prepared to file a reply brief, if at all, within two (2) days of the fiUng of any

response, and prior to any hearing on the Motion for Stay. The State Engineer further

requests that a hearing on the State Engineer's Motion for Stay be held prior to the

December 31, 2018, deadline set in this Court's Order for the State Engineer to pay the

judgment of Attorneys' Fees to St. Clair.

Although this Motion is filed ex parte, the undersigned counsel has provided a copy

of this Motion to coxmsel for St. Clair via email, and notified opposing counsel that the

ate Engineer is seeking an order shortening time for the Motion for Stay.
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AFFIRMATION

The undersigned does hereby affirm that the preceding Ex Parte Motion for Order

Shortening Time on Motion for Stay of Attorneys' Fees Judgment Fending Appeal does

not contain the social security number of any person.

DATED this O day of December, 2018.

ADAM PAUL LAXALT
Attorney General

C
_ ES N. BdLO'i'lN
^eputy Attorney General
Fevada Bar No. 13829

State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: JBolotin@ag.nv.gov
Attorney for Resporiaent,
State Engineer

CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on tbi.q _ day of December, 2018, I served a true and correct

copy of the foregoing EX PARTE MOTION FOR ORDER SHORTENING TIME ON

MOTION FOR STAY OF ATTORNEYS' FEES JUDGMENT PENDING APPEAL, by

placing said document in the U.S. Mail, postage prepaid, addressed to:

Paul G. Taggart, Esq.
Timothy D. O'Connor, Esq.
TAGGART & TAGGART LTD
108 North Minnesota Street
Carson City, Nevada 89703

Dbrene A. Wright
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1 CASE NO.: CV 20, 112

2 DEPT. NO.: 2 DEC 072013
TAM1RAjRo

01ST. GOVy CLERK
4

____
___

5

6 IN THE SIXTH JUDICIAL DISTRICT COURT Of THE STATE Of NEVADA

7 TN AND FOR THE COUNTY OF HUMBOLDT

***
8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs.
NOTICE OF NON-OPPOSITION TO

12 JASON KING, P.E., Nevada State Engineer, MOTION FOR STAY OF

13 DIVISION Of WATER RESOURCES, ATTORNEYS’ FEES JUDGMENT
DEPARTMENT Of CONSERVATION AND PENDING APPEAL

14 NATURAL RESOURCES,

15 Respondent.

16

17 COMES NOW Petitioner RODNEY ST. CLAIR, by and through his counsel, PAUL G.

18 TAGGART, ESQ. and TIMOTHY D. O’CONNOR, ESQ., of the law firm of TAGGART &

19 TAGGART, LTD., to hereby notice this Court that he will not be opposing the Motion for Stay o]

20 Attorneys’ Fees Judgment Pending Appeal filed in the above entitled action.

21 /1/

22 ///

23 /1/

24 ///

25 ///

26 /1/

27 /1/

28 /1/ JA 1144



AFFIRMATION
1 Pursuant to NRS 239B.030

2 The undersigned does hereby affirm that the preceding document does not contain the social

security number of any person.

DATED this (f day of December, 201$.

5 TAGGART & TAGGART, LTD.
108 North Minnesota Street

6 Carson City, Nevada 89703
(775) 882-9900 — Telephone
(775) 883-9900 — Facsimile

10 PAUL G. AGGART, ESQ.
Nevada State Bar No. 6136

11 TIMOTHY D. O’CONNOR, ESQ.

12 Nevada State Bar No. 1409$
Attorneys for Petitioner

13

2

JA 1145



CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

3 LTD., and that on this date, I served, or caused to be served, a true and correct copy of the foregoing as

4 follows:
{X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with

postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,

6 in the ordinary course of business, addressed as follows:

7 James N. Bolotin, Esq.
Nevada Attorney General’s Office

8 100 North Carson Street
Carson City, Nevada $9701
Attorney for Respondent

10
The Hon. Steven R. Kosach

11 P.O.Box 1950
Reno, NV 89505

12

13
DATEDthis

____

dayofDecember,2018.

14

15
Emp oyee of TAGGART & TAGGART, LTD.

16

17

18

19

20

21

23

24

25

26

27

28
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OFFICE OF THE ATTORNEY GENERAL

Case No. CV 20,112 CARSON CITY. NEVADA

Dept. No. 2

FILED
DEC 1 8 2018

TAMI RAE SPERO
DIST. COURT CLERK

DEC 21 2010

BUREAU OF GOVERNMENT AFFAIRS
GNR/BL/APPELLATE

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

fPROPOSEDI
ORDER GRANTING

MOTION FOR STAY OF
ATTORNEYS' FEES JUDGMENT

PENDING APPEAL

This matter comes before the Court on Respondent Jason King, P.E.'s, the State

Engineer, in his capacitj^ as the Nevada State Engineer, Department of Conservation and

Natural Resources, Division of Water Resources ("State Engineer") Motion for Stay of

Attorneys' Fees Judgment Pending Appeal. Having considered the arguments presented

by both parties, the Court hereby grants the State Engineer's Motion. This Court's

judgment awarding attorneys' fees to St. Clair in the amount of $50,025.00 is hereby

STAYED pending further order from the appellate court of competent jurisdiction,

pursuant to NRCP 62(d) and (e) and the Nevada Supreme Court's holding in Clark

County Office of Coroner/Medical Examiner v. Las Vegas Review-Journal, 134 Nev. Adv.

Op. 24, 415 P.3d 16 (2018).

HI

Hi

-1-

JA 1147



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I. BACKGROUND

St. Glair served and filed his Motion for Attorneys' Fees on or about June 28, 2018.

Following a complete briefing on this matter, the Court held a bearing on this matter on

October 19, 2018. After taking oral argument from both sides, this Court ordered that

St. Glair's Motion for Attorneys' Fees be granted, requesting a proposed written order

from counsel for St. Glair. Counsel for St. Glair submitted tbeir proposed order on

November 16, 2018. The written order was filed on November 26, 2018, and the Notice of

Entry of Order was served on November 29, 2018.

The State Engineer is appealing this Court's rubng on St. Glair's Motion for

Attorneys' Fees to the Nevada Supreme Court and has filed bis Notice of Appeal

concurrently with the instant Motion. As the State Engineer is seeking reversal of this

Court's Order granting St. Glair's Motion for Attorneys' Fees, be now seeks a stay of this

Court's Order pending the appeal. This Court hereby grants the State Engineer's Motion

and imposes the requested stay of the attorneys' fees judgment pending the State

Engineer's appeal.

II. DISCUSSION

Pursuant to NRCP 62(d), the government is not entitled to stay of a money

judgment merely upon filing a notice of appeal; rather, the state government must move

for a stay in the district court. Clark Cnty. Office of Coroner/Med. Exam'r v. Las Vegas

Review-Journal, 134 Nev. Adv. Op. 24, 415 P.3d 16, 19 (2018) {citing Nelson v. Heer,

121 Nev. 832, 834 n.4, 122 P.3d 1252, 1253 n.4 (2005); Public Serv. Comm'n v. First Jud.

Dist. Ct, 94 Nev. 42, 45-46, 574 P.2d 272, 274 (1978)). Upon motion, as a secured party,

the state government is generally entitled to a stay of a money judgment under

NRCP 62(d) without posting a supersedeas bond or other security. Id.; NRCP 62(e)

Thus, upon motion, the state government is generally entitled to an automatic stay of a

money judgment pending appeal, including those for attorney fees, without needing to

post a supersedeas bond or other security. Id.

11/
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Concurrently with this Motion, the State Engineer, the administrator of the

Nevada Division of Water Resources, a Nevad.a state agency, files a Notice of Appeal of

this Court's Order granting St. Clair's Motion for Attorneys' Fees. Pursuant to

NRCP 62(d), the State Engineer requests a stay of this Court's attorneys' fees judgment

pending the instant appeal. As a state government party, and therefore a secured party,

the State Engineer is not required to post a supersedeas bond or other security.

NRCP 62(e). Just as the Nevada Supreme Court ruled that the governmental party in

Las Vegas Review-Journal was entitled to a stay of the attorney fees judgment pending

appeal, as of right, here the State Engineer is also entitled to the requested stay of the

attorneys' fees judgment pending appeal, without the need to post a supersedeas bond or

other security.

The State Engineer is entitled to this requested stay by law upon his filing of the

ms ant Motion.
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III. CONCLUSION

IT IS HEREBY ORDERED that the State Engineer's Motion for Stay of Attorneys'

Fees Judgment Pending Appeal is GRANTED.

IT IS HEREBY FURTHER ORDERED that this Court's Order Granting St. Glair's

Motion for Attorneys' Fees is STAYED during the pendency of the State Engineer's

appeal, and the State Engineer need not post a supersedeas bond or other security. The

State Engineer will not be required to pay the attorneys' fees judgment until and unless

otherwise ordered by this Court or a Court of competent jmisdiction following the

conclusion of the appeal.

IT IS SO ORDERED.

DATED this fi day of Decembea;^^

STRICT JUD

Submitted by:

ADAM PAUL LAKALT
Attorney General
JAMES N. BOLOTIN
Deputy Attorney General

State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: JBolotin@ag.nv.gov
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Dept. No. 2

'''LED
Case No. CV 20,112 PH hPl

DEC28 20W

COURT CLEKK
BORLAC ELLATE

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

NOTICE OF ENTRY OF
ORDER GRANTING MOTION FOR
STAY OF ATTORNEYS' FEES
JUDGMENT PENDING APPEAL

TO: ALL INTERESTED PARTIES AND THEIR ATTORNEYS OF RECORD:

YOU, AND EACH OF YOU, please take notice that an Order Granting Motion for

Stay of Attorneys' Fees Judgment Pending Appeal was entered in the above-entitled matter

on the 18th day of December, 2018. A copy of said Order is attached hereto as Exhibit 1.
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AFFIRMATION

The undersigned does hereby affirm that the preceding Notice of Entry of Order
Granting Motion for Stay of Attorneys' Fees Judgment Pending Appeal does not contain the
social security number of any person.

DATED this day of December, 2018.

ADAM PAUL LAXALT
Attorney General

lES N. BOLOilN
.Deputy Attorney General
Nevada Bar No. 18829
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1281
E: jbolotin@ag.nv.gov
Attorney for Respondent,
State Engineer

CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on this ̂ ^-Uu day of December, 2018, I served a true and correct

copy of the foregoing NOTICE OF ENTRY OF ORDER GRANTING MOTION FOR STAY
OF ATTORNEYS' FEES JUDGMENT PENDING APPEAL, by placing said document in

the U.S. Mail, postage prepaid, addressed to:

Paul G. Taggart, Esq.
Timothy D. O'Connor, Esq.
TAGGART & TAGGART LTD
108 North Minnesota Street
Carson City, Nevada 89708

(OrunaAL
Sherrie A. Connell
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ExraBIT

:  ■■' ■No;: ' '
EJffliBiT Description Number Of

PAGES

1. Order Granting Motion for Stay of Attorneys' Fees
Judgment Pending Appeal filed December 18, 2018

4

INDEX OF EXHIBITS
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OFFICE OF THE ATTORNEY GENERAL j
Case No. CV 20,112 CARSON CITY, NEVADA

Dept. No. 2 DEC2l20ie

BUREAU OF GOVERNMENT AFFAIRS.
GNR/BL/APPELUTE

DEC 1 8 2818

TAMI RAE SPERO
DIST. COURT CLERK

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. GLAIR,

Petitioner,

vs.

JASON KING, P.E.. Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

fPROPOSEDI
ORDER GRANTING

MOTION FOR STAY OF
ATTORNEYS' FEES JUDGMENT

PENDING APPEAL

This matter comes before the Court on Respondent Jason King, P.E.'s, the State

Engineer, in his capacity as the Nevada State Engineer, Department of Conservation and

Natural Resources, Division of Water Resomces ("State Engineer") Motion for Stay of

Attorneys' Pees Judgment Pending Appeal. Having considered the arguments presented

by both parties, the Court hereby grants the State Engineer's Motion. This Court's

judgment awarding attorneys' fees to St. Clair in the amount of $50,025.00 is hereby

STAYED pending further order from the appellate court of competent jurisdiction,

pursuant to NRCP 62(d) and (e) and the Nevada Supreme Court's holding in Clark

County Office of Coroner/Medical Examiner v. Las Vegas Review-Journal, 134 Nev. Adv.

Op. 24, 415 P.3d 16 (2018).

///

///
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BACKGROUND

St. Clair served and filed his Motion for Attorneys' Fees on or about June 28, 2018.

Following a complete briefing on this matter, the Court held a bearing on this matter on

October 19, 2018. After taking oral argument from both sides, this Court ordered that

St. Glair's Motion for Attorneys' Fees be granted, requesting a proposed written order

from counsel for St. Clair. Counsel for St. Clan submitted their proposed order on

November 16, 2018. The written order was filed on November 26, 2018, and the Notice of

Entry of Order was served on November 29, 2018.

The State Engineer is appeabng this Court's rubng on St. Clair's Motion for

Attorneys' Fees to the Nevada Supreme Court and has filed bis Notice of Appeal

concurrently with the instant Motion. As the State Engineer is seeking reversal of this

Court's Order granting St. Clair's Motion for Attorneys' Fees, be now seeks a stay of this

Court's Order pending the appeal. This Court hereby grants the State Engineer's Motion

and imposes the requested stay of the attorneys' fees judgment pending the State

Engineer's appeal.

II. DISCUSSION

Pursuant to NRCP 62(d), the government is not entitled to stay of a money

judgment merely upon fibng a notice of appeal; rather, the state government must move

for a stay in the district court. Clotk Cnty. Office of CoroneT/Med, ExctTnv v. Las Vegas

Review-Journal, 184 Nev. Adv. Op. 24, 415 P.8d 16, 19 (2018) {citing Nelson v. Heer,

121 Nev. 832, 834 n.4, 122 P.3d 1252, 1253 n.4 (2005); Public Serv. Comm'n v. First Jud.

Dist Ct, 94 Nev. 42, 45-46, 574 P.2d 272, 274 (1978)). Upon motion, as a secured party,

the state government is generally entitled to a stay of a money judgment under

NRCP 62(d) without posting a supersedeas bond or other secxmity. ld.\ NRCP 62(e).

Thus, upon motion, the state government is generally entitled to an automatic stay of a

money judgment pending appeal, including those for attorney fees, without needing to

post a supersedeas bond or other security. Id.

///
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Concurrently with this Motion, the State Engineer, the administrator of the

Nevada Division of Water Resources, a Nevada state agency, files a Notice of Appeal of

this Court's Order granting St. Clair's Motion for Attorneys' Fees. Pursuant to

NRCP 62(d), the State Engineer requests a stay of this Court's attorneys' fees judgment

pending the instant appeal. As a state government party, and therefore a secured party,

the State Engineer is not required to post a supersedeas bond or other security.

NRCP 62(e). Just as the Nevada Supreme Court ruled that the governmental party in

Las Vegas Review-Journal was entitled to a stay of the attorney fees judgment pending

appeal, as of right, here the State Engineer is also entitled to the requested stay of the

attorneys' fees judgment pending appeal, without the need to post a supersedeas bond or

other security.

The State Engineer is entitled to this requested stay by law upon his filing of the

ins

/

/

I

/

I

I

/

I

I

I

I

/

/

/

/

ant Motion.

-3-

JA 1157



1

2

3

4

5

6

7

8

9

10

11

12

18

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

III. CONCLUSION

IT IS HEREBY ORDERED that the State Engineer's Motion for Stay of Attorneys'

Fees Judgment Pending Appeal is GRANTED.

IT IS HEREBY FURTHER ORDERED that this Court's Order Granting St. Glair's

Motion for Attorneys' Fees is STAYED during the pendency of the State Engineer's

appeal, and the State Engineer need not post a supersedeas bond or other security. The

State Engineer will not be req.xhred to pay the attorneys' fees judgment until and unless

otherwise ordered by this Court or a Court of competent jurisdiction following the

conclusion of the appeal.

IT IS SO ORDERED.

DATED this // day of Decemb

STRICT JUD

Submitted by:

ADAM PAUL LAKALT
Attorney General
JAMES N. BOLOTIN
Deputy Attorney General

State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: JBolotin@ag.nv.gov
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COPY

Case No. CV 20,112

Dept. No.-2^^

OFFICE OF THE ATTORNEY GENERAL
CARSON CITY, NEVADA

JAN 0? 2019

BUREAU OF GOVERNMENT AFFAIRS
GNR/BL/APPELLATE

FILED

2019 JAN-2 PH h08

JAM! RAE SPERO
OlST. COURT CLERH.

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF HUMBOLDT

RODNEY ST. CLAIR,

Petitioner,

vs.

JASON KING, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

REQUEST FOR TRANSCRIPT
OF PROCEEDINGS

TO: Susan Kiger
Capitol Reporters
123 West Nye Lane, Suite 107
Carson City, Nevada 89706

Pursuant to NRAP 9, Appellant, Jason King, P.E., the State Engineer, in his

capacity as the Nevada State Engineer, Department of Conservation and Natural

Resources, Division of Water Resources (hereafter "State Engineer"), by and through

counsel, Nevada Attorney General Adam Paul Laxalt and Deputy Attorney General

James N. Bolotin, hereby requests preparation of the transcript of the proceeding before

the District Court as follows:

1. The name of the judge who heard the proceeding was the Honorable Steven

R. Kosach;

2. The Hearing on Rodney St. Clair's Motion for Attorneys' Fees was held on

October 19, 2018;
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3. The entire transcript of the Hearing is requested;

4. Two (2) copies of the entire transcript were requested; and

5. I hereby certify that on October 22, 2018, my purchase order was approved

and, thereafter, I ordered the transcript from Ms. Kiger. No deposit was requested at

that time. I received the certified copies of the entire transcript of the Hearing on

December 3, 2018. Per discussions with opposing counsel, opposing counsel has also

received a copy of the transcript. However, counsel is unsure if the entire transcript of

the Hearing has been filed with the District Court as of this date, and therefore submits

this Request out of an abundance of caution.

AFFIRMATION

The undersigned does hereby affirm that the preceding Request for Transcript of

Proceedings does not contain the social security number of any person.

DATED this 31st day of December, 2018.

ADAM PAUL LAXALT
Attorney General

ES N.^OfcOTIN
eputy Attorney General

Nevada Bar No. 13829
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: jbolotin@ag.nv.gov
Attorney for Respondent,
State Engineer
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on this 31st day of December, 2018,1 served a true and correct copy of

the foregoing REQUEST FOR TRANSCRIPT OF PROCEEDINGS, by placing said

document in the U.S. Mail, postage prepaid, addressed to;

Paul G. Taggart, Esq.
Timothy D. O'Connor, Esq.
TAGGART & TAGGART LTD
108 North Minnesota Street
Carson City, Nevada 89703

Dorene A. Wright
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1 CASE NO.: CV 20, 112 1 i JUL 23 Pt 2: 35
2 DEPT.NO.:2

L

4

5

6 IN THE SIXTH JUDICIAL DISTRICT COURT Of THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

***
8

IODNEY ST. CLAIR,

10 Petitioner,

11 ‘S.

REPLY IN SUPPORT OF MOTION FOR
12 ASON KING, P.E., Nevada State Engineer, ATTORNEYS’ FEES

13
)IVISION OF WATER RESOURCES,
)EPARTMENT OF CONSERVATION AND

14 1ATURAL RESOURCES,

15 Respondent.

16

17 COMES NOW, Petitioner, RODNEY ST. CLAIR (“St. Clair”), by and through his counsel of

18 record, PAUL G. TAGGART, ESQ. and TIMOTHY D. O’CONNOR, ESQ., of the law firm of

19 TAGGART & TAGGART, LTD., and hereby respectfully submits his Reply in Support of Motion for

20 Attorneys’ fees. This reply is based on the attached Memorandum of Points and Authorities, all

21 pleadings and paper on file herein, and any oral argument the Court may allow.

22 /1/

23 /1/

24 /1/

25 /1/

26 I/I

27 /1/
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1
MEMORANDUM OF POINTS AND AUTHORITIES

2 INTRODUCTION

3 St. Clair has been forced to spend tens of thousands of dollars to protect property that was

4 rightfully his against the State Engineer’s unfounded and incorrect claims of abandonment. The State

5 Engineer took various baseless positions throughout the litigation that caused the fees associated with

6 the above-captioned case to be higher than necessary. St. Clair was put in an unfair position, and the

7 State Engineer should compensate him for the attorneys’ fees spent on countering the State Engineer’s

8 groundless arguments. The State Engineer, in his Opposition to Motion for Attorneys’ Fees, made

9 multiple meritless arguments as to why his office should not be liable to pay St. Clair’s attorneys’ fees

10 pursuant to NRS 18.0 10(2)(b).

11 First, the State Engineer argued that NRS 18.0 l0(2)(b) does not permit attorneys’ fees because

12 the State Engineer argued in good faith and did not intend to harass St. Clair. This argument fails

13 because a groundless claim is one which is “not supported by any credible evidence”1 and both the

14 district court and Nevada Supreme Court found that the State Engineer’s abandonment claim had no

15 supporting evidence.

16 Second, the State Engineer argued that NRS 533.450(7) prohibits attorneys’ fees from being

17 levied against the State Engineer. But NRS 533.450(7) is limited to costs, not attorneys’ fees.

1$ Alongside that same argument, the Legislature’s inclusion of immunity to costs implicitly recognizes

19 that the State Engineer may be liable for attorneys’ fees, as no immunity for attorneys’ fees was

20 included.

21 Third, the State Engineer argues that cases interpreting subsection (a) of NRS 18.010(2) limit

22 the Court’s ability to reward attorneys’ fees. However, St. Clair requested fees under subsection (b) of

23 NRS 18.010(2), which contains different rules and analysis and therefore is not limited by case law

24 interpreting NRS l8.010(2)(a).

25 Fourth, the State Engineer claims that the “exclusive remedy” language embedded in NRS

26 233B prevents attorneys’ fees — but the State Engineer is specifically exempt from NRS 233B.2

27

28 1 Bobby Berosini, Ltd. v. Peoplefor the Ethical Treatment ofAnimals, 114 Nev. 1348, 1354, 971 P.2d 383, 387 (1998).
2 NRS 2333.130(12).
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1 Unlike NRS 233B, NRS 533.450 does not contain any “exclusive remedy” language, and therefore

2 this argument fails.

3 Last, the State Engineer’s argument that St. Clair’s Motion for Attorneys’ Fees (“Motion”) is

4 untimely fails because the Nevada Supreme Court has found that “the timeliness of such requests, we

5 conclude, is a matter left to the discretion of the trial court”3 as NRS 18.010 contains no provisions of

6 deadlines. St. Clair filed his Motion within a reasonable time and therefore it is within the Court’s

7 discretion.

2 The playing field between a water rights holder and the State Engineer is uneven. The State

9 Engineer has at his disposal nearly unlimited litigation resources while a water rights holder is left to

10 pay all costs to defend an improper order out of his own pocket. The State Engineer is required to pay

11 the attorneys’ fees for groundless claims and arguments, just as any private party would be. The Court

12 should find that St. Clair should not be liable for these unnecessary attorneys’ fees, and grant St.

13 Clair’s Motion.

ARGUMENT
14

I. Attorneys’ Fees Are Permitted Under NRS 18.O1O(2)(b).
15

A. As demonstrated under NRS 18.O1O(2)(b)’s plain language, attorneys’ fees are
16 available when the State Engineer maintains a claim without reasonable grounds.

17 The Nevada Supreme Court has explained that “for purposes of an award of attorney’s fees

18 pursuant to NRS 18.0l0(2)(b), a claim is groundless if the allegations in the complaint . . . are not

19 supported by any credible evidence at trial.”4 “The practice in civil cases applies to” judicial review

20 actions through NRS 533.450. The State Engineer’s claims were maintained without a reasonable

21 ground in this matter, and therefore St. Clair is entitled to attorneys’ fees. The Legislature was

22 unmistakably clear stating that NRS 18.01 0(2)(b) be liberally construed in favor of granting attorney’s

23 fees when necessary.6

24 /1/

25 ///

26

27 3Farmers Ins. Exchange v. Pickering, 104 Nev. 660, 662, 765 P.2d 181, 182 (1988).
Bobby Berosini, Ltd.. 114 Nev. at 1354, 971 P.2d at 387.

28 5 NRS 533.450(8).
6NRS 18.010(2)(b).
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1. The State Engineer’s claim of abandonment was groundless as there was
1 no evidence to support it.

2 St. Clair argued, and prevailed, on the grounds that the State Engineer unreasonably claimed

that St. Clair had abandoned his vested water right. St. Clair demonstrated that Nevada law was clear

that non-use of a vested water right was not enough for the State Engineer to claim abandonment.7

The State Engineer’s position of intent to abandon was groundless because it was not supported by any

6 evidence in the record.8

The district court agreed, finding “[t]he State Engineer’s determination of abandonment

8 regarding [the vested water right] was based only on evidence of non-use.”9 The Nevada Supreme

9 Court also agreed, stating “[w]e find no such evidence in this record”° referring to evidence of intent

10 to abandon the water right. The claim of abandonment was maintained without reasonable ground

because it cut directly against the bright-line rule that “Nevada law does not presume abandonment of

12 a water right from nonuse alone.” This unreasonable stance opens up the State Engineer to St.

13 Clair’s reasonable attorneys’ fees.

14 2. The State Engineer’s opposition to St. Clair’s request for judicial notice

15
was groundless.

16 The State Engineer also took a position that was maintained without reasonable ground when

17 he objected five months late to St. Clair’s request for judicial notice. The State Engineer ignores this

is fact in his opposition to the Motion. Under DCR 13(3), any party opposing a motion is required to file

19 and serve the opposition within 10 days after service of the motion. On June 2, 2015, St. Clair

20 requested that the district court take notice of several public documents. Flye months later, on

21 November 17, 2015, the State Engineer filed an opposition. The opposition was therefore groundless,

22 and St. Clair should be reimbursed for attorneys’ fees associated with the late opposition.

23 3. The State Engineer’s objection to St. Clair’s proposed order was
groundless.

24

25

26 Opening Brief at 5-8.
8 See Bobby Berosini, Ltd., 114 Nev. at 1354, 971 P.2d at 387.

27 April 22, 2016, Order Overruling State Engineer’s Ruling 6287, CV 20, 112, at 12:13-14.
‘° King v. St. Clair, 134 Nev. Adv. Op. 18 at 7,414 P.3d 314, 317 (2018).

28 St. Clair, 134 Nev. Adv. Op. 18 at 6, 414 P.3d at 317 (quoting United States v. Alpine Land & Reservoir Co., 510 F.3d
1035, 1038 (9thCir. 2007)).
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I After St. Clair prevailed at the district court, the district court ordered St. Clair to draft a

2 proposed order for review. Requesting draft orders from the prevailing party is a “common practice

3 for Clark County district courts.”12 Nevertheless, the State Engineer objected to the Court’s adoption

4 of St. Clair’s draft order. The parties returned to the district court for another hearing, in which the

5 district court found the State Engineer’s arguments unpersuasive.’3

6 From a policy perspective, St. Clair had to pay tens of thousands of dollars to retain his vested

7 water right because the State Engineer proceeded with the underlying case without regard to clear,

$ applicable law and his own past rulings. There was no doubt prior to this case that abandonment

9 required the owner’s intent.14 Evidence of non-use alone is not enough to proceed with an

10 abandonment claim.’5 Nevertheless, the State Engineer, with no evidence of intent to abandon, and

11 armed only with non-use evidence, declared St. Clair’s water right abandoned.’6 St. Clair’s only

12 options were to hire counsel or give up a valuable water right. St. Clair should not be required to pay

13 all of his own attorneys’ fees to protect his property from the State Engineer’s unreasonable claims

14 that he maintained.

15 The State Engineer’s argument that the Court is required to invoke the frivolity standards of

16 NRAP 38 is wrong: NRAP 38 is a tool used for frivolous appeals taken from a district court’s order

17 with the intention of misusing the appellate process.’7 St. Clair requested attorneys’ fees under NRS

18 1$.010(2)(b), which is separate and apart from frivolity sanctions under NRAP 38. As stated above,

19 NRS 18.0 l0(2)(b) is “[i]n addition to the cases where an allowance is authorized by specUic statute”

20 and therefore stands alone.’8

21

22
12 St. Ctair, 134 Nev. Adv. op. 18 at 8,414 P.3d at 318 (citing EDCR 1.90(a)(5) (“[A] judge or other judicial officer shall
order the prevailing party to prepare a written judgment and findings of fact and conclusions of law.”)).
13

23 ‘ United States v. Alpine Land & Reservoir Co., 510 f.3d 1035, 1038 (9th Cir. 2007); see also Revert v. Ray, 95 Nev. 782,

24 786, 603 P.2d 262, 264 (1979) (“Abandonment, requiring a union of acts and intent, is a question of fact to be determined
from all the surrounding circumstances.”); franktown Creek Irrigation Co., Inc. v. Marlette Lake Co., 77 Nev. 348, 354,

25
364 P.2d 1069, 1072 (1961) (“[lIt is necessary to establish the owner’s intention to abandon and relinquish such right
before an abandonment can be found.”); Barry v. Merickel Holding Corp., 60 Nev. 280, 290, 108 P.2d 311, 316 (1940)

26
(“[un abandonment the intent of the water user is controLling. To substitute and enlarge upon that by saying that the water
user shall lose the water by failure to use it for a period of five years, irrespective of the intent, certainly takes away much
of the stability and security of the right to the continued use of such water.”).

27 ‘51d.
16 St. Clair, 134 Nev. Adv. Op. 18, 414 P.3d at 317.

28 17SeeNRAP38.
18 NRS 18.0 l0(2)(b) (emphasis added).
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B. The State Engineer’s NRS 533.450(7) argument is irrelevant as costs an
1 prohibited under NRS 533.450(7).

2 The State Engineer argues that the Court cannot “imply provisions not expressly included in

the legislative scheme.”9 The State Engineer cites to NRS 533.450(7), which states that “{c]osts must

be paid as in civil cases brought in the district court, except by the State Engineer or the State.”20

However, costs and attorneys’ fees are different.

6 The Nevada Supreme Court has recently reaffinned that under “the principle of statutory

‘ construction []‘the mention of one thing implies the exclusion of another.”2’ The Nevada Supreme

8 Court has explained “it is fair to assume that, when the [L]egislature enumerates certain instances in

which an act or thing may be done, or when certain privileges may be enjoyed, it names all that it

10 contemplates.”22 The State Engineer concedes that “[ijt is significant that NRS 533.450 does not

a provision for awarding attorney fees, but includes a provision regarding the recove,y o]

12 costs, as in civil cases.”23 This is significant because the inclusion of one implies the exclusion of

13 another. The Legislature’s choice of words has meaning in statutory interpretation.

14 Here, the Legislature awarded immunity to the State Engineer for costs associated with

15 litigation through NRS 533.450(7). However, no such immunity was granted for attorneys’ fees

16 anywhere within NRS 533.450. Contrary to the State Engineer’s argument, the inclusion of an

17 immunity for litigation costs implies the exclusion of an immunity for attorneys’ fees. As such, NRS

18 18.0 l0(2)(b) permits the district court to award proper attorneys’ fees to St. Clair.

19 The difference between the cases the State Engineer cited and this case, is that the State

20 Engineer’s citations include no mention of attorneys’ fees or costs whatsoever, meaning the courts in

21 those cases found that the Legislature did not consider these sanctions when drafting the law. On the

22 other hand, NRS 533.450 does consider costs, and therefore cannot be said to fit within the reasoning

23 the State Engineer cited. Because the Legislature considered these sanction remedies, but chose to

24

25

26 19 Opposition to Motion for Attorneys’ Fees at 7:2-4.
20 NRS 533.450(7) (emphasis added).

27 21 Rural Telephone Company v. Public Utilities Commission, 133 Nev. Adv. Op. 53 at 5, 398 P.3d 909, 911 (2017)
(quoting Sonia F. v. Eighth Judicial Dist. Court, 125 Nev. 495, 499, 215 P.3d 705, 708 (2009).

28 22 Id. (quoting Exparte Arascada, 44 Nev. 30, 35, 189 P. 619, 620 (1920)).
23 Opposition to Motion for Attorneys’ Fees at 7:20-22 (emphasis added).
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1 implicitly permit attorneys’ fees by explicitly prohibiting costs, NRS 18.01 0(2)(b) attorneys’ fees

2 requests are available for matters brought under NRS 533.450.

3 C. Limitations on NRS 1$.O1O(2)(a) are irrelevant to St. Clair’s Motion.

4 St. Clair filed a motion for attorneys’ fees pursuant to the broad discretion provided by NRS

5 18.0l0(2)(b). The State Engineer cites to a litany of cases which interpret the provisions of NRS

6 18.0 10(2)(a), which has different rules and applications. The State Engineer’s argument that the

7 fowler Court “did not distinguish between NRS 18.010(2)(a) and NRS 18.OlO(2)(b) in its holding”24

8 is meritless, as the Court was not asked to distinguish NRS 18.0 10(2)(b). As such, the State

9 Engineer’s arguments are irrelevant to St. Clair’s Motion.

10 Additionally, the State Engineer’s arguments relating to the fact that St. Clair’s claims were not

11 monetary do not have any impact on recovery under NRS 18.010(2)(b). The State Engineer

12 recognizes that monetary awards are required under NRS 1$.010(2)(a).25 But NRS 18.010(2)(b) is

13 clear that attorneys’ fees can be granted “[w]ithout regard to the recovery sought . . .“ and therefore a

14 monetary recovery is not a prerequisite. The Nevada Supreme Court has also visited this question and

15 came to the conclusion that subsection (b) did allow for attorneys’ fees for nonmonetary judgments.26

16 The Court should disregard the State Engineer’s contention that a monetary judgment is a prerequisite

17 for attorneys’ fees under NRS 18.010(2)(b).

18 D. Limitations on fees from agencies bound by NRS 233B are irrelevant.

19 The State Engineer argues that fowler, Zenor, and Rand stand for the proposition that

20 attorneys’ fees are prohibited under NRS 533.450.27 However, as the State Engineer noted, fowler

21 and its progeny were cases interpreting the specific language of NRS 233B.130 appeals under NRS

22 233B — and did not deal at all with NRS chapter 533. Fowler is completely irrelevant to NRS 53 3.450

23 appeals, as the language the Nevada Supreme Court relied on in fowler does not exist in NRS

24 533.450. Also, the State Engineer is specifically exempt from NRS 233B.

25

26

27 24 Opposition to Motion for Attorneys’ Fees at 9:14-15.
251d at 2:19-25.

28 26 Bank ofAlaska v Donnels, 106 Ne’. 49, 787 P.2d 382 (1990).
27 Opposition to Motion for Attorneys’ fees at 6:21-25.
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1 Specific agency actions and immunities are governed under NRS 233B. 130. The Legislature

2 chose specific language for NRS 2333 to govern those agencies. In Fowler, the Nevada Supreme

3 Court relied on such specific language to find that NRS 233B does not permit awards of attorneys’

7$
4 fees: The Nevada Supreme Court found that NRS 233B.130(6) states that the provisions of this

5 chapter are the exclusive means ofjudicial review. Ultimately, the Nevada Supreme Court found

6 that that exclusive language prohibited the attorneys’ fees from being levied.30

7 Because the State Engineer is specifically exempt from the provisions of NR$ 233B, NRS

8 533.450 governs judicial reviews from the State Engineer’s office. Notably, NRS 533.450 does not

9 include the exclusive language which the Nevada Supreme Court relied upon in Fowter to find that

10 attorneys’ fees are not available. Additionally, as explained above, the Legislature did contemplate

11 costs, and exempted the State Engineer from paying costs.31 The Legislature gave no such immunity

12 to the State Engineer for attorneys’ fees. As such, the reasoning in fowler and its progeny do not

13 logically carry forward to the case at hand.

14 II. St. Clair’s Motion Was Timely, As The Nevada Supreme Court Has Clearly Explained.

15 No deadline for filing a motion for attorneys’ fees before a district court is given under NRS

16 18.01 0(2)(b) 32 In reviewing this statute, the Nevada Supreme Court held that “NRS 18.010 provides

17 no time limits for motions for attorney’s fees. Absent a specific statutory provision governing the time

18 frame in which a party must request attorney’s fees, the timeliness of such requests, we conclude, is a

19 matter lefi to the discretion of the trial court.”33 As such, district courts have discretion to detenriine

20 “[wjhether a motion for attorney’s fees is timely.”34

21 In Pickering, the Nevada Supreme Court found that “Pickering was diligent in seeking fees.

22 His request was made immediately upon completion of the appellate process—as soon as he was

23 assured that he was the prevailing party within the meaning of NRS 18.010(2).” Here, St. Clair was

24 also diligent in seeking his fees upon completion of the appellate process. St. Clair filed his Motion

25 28 State, Dep ‘t ofHuman Resources, Welfare Division v. Fowler, 109 Nev. 782, 858 P.2d 375 (1993).
29 Id., 109 Nev. at 785, 858 P.2d at 377 (emphasis added).

26 301d., 109 Nev. 782, 858 P.2d 375.
‘ NRS 533.450(7).

27 32NRS 18.010(2)(b).
Pickering, 104 Nev. 662, 765 P.2d 182.

28 34Davidsohn v. Steffens, 112 Nev. 136, 139, 911 P.2d 855, 857 (1996).
Pickering, 104 Nev. at 662, 765 P.2d at 182.
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1 for Attorneys’ fees on July 2, 2018. During the brief time between the remittitur, issued on May 4,

2 2018, and the Motion for Attorneys’ fees, St. Clair began researching and drafting the Motion for

3 Attorneys’ Fees. further, the State Engineer has not claimed that the Motion has prejudiced or

4 unfairly surprised him. These findings would be necessary for the Court to deny the Motion as

5 untimely.36

6 The State Engineer erroneously cites to NRCP 54(d)(2) for his argument that St. Clair’s

7 Motion was untimely.37 This citation is meritless for three reasons. First, NRCP 54(d)(2)(b) states

8 that “[u]nless a statute provides otherwise, the motion must be filed no later than 20 days after notice

9 of entry ofjudgment is served.”38 St. Clair made his Motion pursuant to NRS 18.010(2)(b), which the

10 Supreme Court determined is not bound by strict time deadlines.39 Second, NRCP 54(d)(2)(c)

11 explains that the 20-day timeline does not apply to fees being sought as sanctions; NRS 18.01 0(2)(b) is

12 a sanctions statute. “It is the intent of the Legislature that the court award attorney’s fees pursuant to

13 this paragraph and impose sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all

14 appropriate situations.”40 Third, the Nevada Supreme Court in Pickering rejected the argument that a

15 10-day time limit under NRCP 59 should restrict an NRS 18.010 motion for attorneys’ fees,41 and the

16 State Engineer’s argument for 20 days under NRCP 54 has no material differences. As such, St.

17 Clair’s Motion was submitted timely and should be considered as such.

18 III. The Affidavit Contained An Error Regarding The Attorney’s Fees Request Associated
With The State Engineer’s Opposition To The Request For Judicial Notice.

19

20 The State Engineer points out an error contained in the Affidavit of Timothy D. O’Connor,

21 Esq., attached to the Motion as Exhibit 1, which led to understandable confusion. The “Senior

22 Partner” time allotted to this portion of the matter should have read “4.5” hours and inadvertently read

23 “4.25” hours. While the hour listings were incorrect in the affidavit, the total requested fees were

24 calculated and listed correctly. An amended affidavit is attached hereto as Exhibit 1.

25 /1/

26

Opposition to Motion for Attorneys’ Fees at 4-6.
27 38 NRCP 54(d)(2)(b) (emphasis added).

39Pickering, 104 Nev. 662, 765 P.2d at 182.
28 40NRS 18.010(2)(b).

41 Pickering, 104 Nev. 660, 765 P.2d 181.
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CONCLUSION

2 For the foregoing reasons, St. Clair respectfully requests that the Court grant his Motion for

3 Attorneys’ Fees.

4
AFFIRMATION

5 Pursuant to NRS 239B.030

6 The undersigned does hereby affirn that the preceding document does not contain the social

7 security number of any person.

8 DATED this 3 day of July, 2018.
TAGGART & TAGGART, LTD.
108 North Minnesota Street

10 Carson City, Nevada $9703
(775) 882-9900 — Telephone

11 (775) 883-9900 — Facsimile

B37

14 PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136

15 TIMOTHY D. O’CONNOR, ESQ.
Nevada State Bar No. 14098

16 Attorneys for Petitioner

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE
1

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

3 LTD., and that on this date, I served, or caused to be served, a true and correct copy of the foregoing

4 as follows:
[X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with

postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,

6 in the ordinary course of business, addressed as follows:

7 James N. Bolotin, Esq.
Nevada Attorney General’s Office

8 100 North Carson Street
Carson City, Nevada 89701
Attorney for Respondent

10
DATED this Z day of July, 201$.

13 Employee of TAGGART & TAGGART, LTD.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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EXHIBIT INDEX

2 Exhibit Number Description Page Count
1. Amended Affidavit of Timothy D. O’Connor, Esq. in 3

3 Support of Motion for Attorney’s Fees

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 CASE NO.: CV 20, 112

2 DEPT. NO.: 2

3

4

5

6 TN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

***
$

RODNEY ST. CLAIR,

10 Petitioner,

11 vs. AMENDED AFFIDAVIT OF
TIMOTHY D. O’CONNOR, ESO.

12 JASON KTNG, P.E., Nevada State Engineer, IN SUPPORT OF

13 DIVISION Of WATER RESOURCES, PETITIONER’S NOTICE OF MOTION
DEPARTMENT OF CONSERVATION AND AND MOTION FOR ATTORNEYS’ FEES

14 NATURAL RESOURCES,

15 Respondent.

16

17 STATE OF NEVADA )
):ss.

18 COUNTY OF CARSON CITY )
19 I, TIMOTHY D. O’CONNOR, ESQ., do hereby swear under penalty of perjury under the laws

20 of the State of Nevada that the following assertions are true and correct to the best of my knowledge,

21 information, and belief:

22 1. I am over the age of eighteen (18) and of sound mind.

23 2. I am making this affidavit in support of Petitioner’s Notice of Motion and Motion for

24 Attorneys’ Fees filed in the above entitled action.

25 3. I am an attorney of record for Petitioner, RODNEY ST. CLAIR, and have, along with

26 other members of TAGGART & TAGGART, LTD., at all relevant times, provided valuable and

27 necessary services on behalf of RODNEY ST. CLAIR for which he is requesting compensation.

28
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1 4. That the legal services provided were actually and necessarily incurred and were

2 reasonable under the circumstances.

3 5. RODNEY ST. CLAIR is requesting an award of attorneys’ fees in the amount of

4 $41,881.25. The amount of fees is calculated based on the hours billed for services related to this case

5 and the hourly rates charged by TAGGART & TAGGART, LTD. as follows:

6 Senior Partner hourly rate: $325.00

7 Associate Attorney hourly rate: $ 150.00-175.00

8 Paralegal hourly rate: $120.00

9 6. The hourly rates reflected above are reasonable and customary given the novelty and

10 difficulty of the questions involved in this litigation, the skill requisite to perform the legal services, and

11 considering the experience, reputation, and ability of the persons perfonning the services.

12 7. St. Clair spent $2,672.50 to respond to the State Engineer’s untimely opposition to the

13 Request for Judicial Notice. This amount was calculated by the following:

14 Senior Partner Attorney time: 4.5 hours

15 Associate Attorney time: 4 hours

16 Paralegal time: 4.25 hours

17 8. St. Clair spent $1,847.50 to respond to the State Engineer’s meritless objections to the

18 proposed order. This amount was calculated by the following:

19
Senior Partner Attorney time: 4 hours

Associate Attorney time: 7.8 hours

Paralegal time: .75 hours
21

22 III

23 /1/

24 /1/

25 I/I

26 III

27 III

28 /1/
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1 9. St. Clair spent $37,361.25 on Nevada Supreme Court litigation that the State Engineer

2 initiated to overturn the district court’s ruling. This amount was calculated by the following:

3
Senior Partner Attorney time: 42.25 hours

Associate Attorney time: 111.85 hours

Paralegal time: 57 hours

5
FURTHER AFFIANT SAYETH NAUGHT.

6
DATED this 2D day of July, 2018.

7

8

9

10
SUBSCRIBED and SWORN to
before me this C>ILA day of July, 2018,

12 by TIMOTHY D. O’CONNOR.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

2$

NOTARY PUBLIC

TAMARA C.THIEL
STATE OF NEVADA

NOTARY PUBLIC
APPT NO. 03-83917-2

MY APPT. EXPIRES 09-10-2019

3
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!LET
1 CASE NO.: CV 20, 112

‘213 JUL 2Lf P I?: 37
2 DEPT. NO.: 2

n
3 Si. h1JhI CLHSK

4

5

6 TN THE SIXTH JUDICIAL DISTRICT COURT Of THE STATE Of NEVADA

7 TN AND FOR THE COUNTY Of HUMBOLDT

***
8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs.
REQUEST FOR SUBMISSION

12 JASON KiNG, P.E., Nevada State Engineer,

13
DIVISION Of WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND

14 NATURAL RESOURCES,

15 Respondent.

16

17 COMES NOW, Petitioner, RODNEY ST. CLAIR (“St. Clair”), by and through his counsel of

18 record, PAUL G. TAGGART, E$Q. and TIMOTHY D. O’CONNOR, ESQ., of the law firm of

19 TAGGART & TAGGART, LTD., and hereby respectfully requests that his July 2, 2018, Motion for

20 Attorneys’ Fees (“Motion”) be submitted to this Court for decision. All parties have fully briefed the

21 Motion. A proposed order is attached hereto as Exhibit 1.

22 /1/

23 /1/

24 /1/

25 /1/

26 /1/

27 /1/

28 /1/ JA 900



AFFIRMATION
Pursuant to NRS 239B.030

2 The undersigned does hereby affirm that the preceding document does not contain the social

3 security number of any person.

DATED this t7 day of July, 201$.

5 TAGGART & TAGGART, LTD.
102 North Minnesota Street

6 Carson City, Nevada $9703
(775) 882-9900 — Telephone

7 (775) 883-9900 — Facsimile

10 By:_______________________________
PAUL . AGGART,ESQ.

11 Nevada State Bar No. 6136

12
TIMOTHY D. O’CONNOR, ESQ.
Nevada State Bar No. 1409$

13 Attorneys for Petitioner

14

15

16

17

1$

19

20

21

22

23

24

25

26

27

28

2
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

3 LTD., and that on this date, I served, or caused to be served, a true and correct copy of the foregoing as

4 follows:

[X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with
postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,

6 in the ordinary course of business, addressed as follows:

7 James N. Bolotin, Esq.
Nevada Attorney General’s Office

8 100 North Carson Street
Carson City, Nevada $9701
Attorney for Respondent

10
DATED this .4J day of July, 201$.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Employee of TAGGART & TAGGART, LTD.

3
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I CASE NO.: CV 20, 112

2 DEPT. NO.: 2

3

4

5

6 IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

***
8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs.
ORDER GRANTING

12 JASON KING, P.E., Nevada State Engineer, MOTION FOR ATTORNEYS’ FEES

13
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND

14 NATURAL RESOURCES,

15 Respondent.

16

17 THIS MATTER comes before the Court on Petitioner RODNEY ST. CLAIR’s (“St. Clair”) July

18 2, 2012, Motion for Attorneys’ Fees. Respondent, Jason King, P.E. Nevada State Engineer, DIVISION

19 OF WATER RESOURCES, DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

20 (“State Engineer”) filed his Opposition to Motion for Attorneys’ Fees on July 16, 2018. St. Clair filed

21 his Reply in Support of Motion for Attorneys’ Fees on July 23, 2018. Having considered the arguments

22 contained therein, the Court hereby finds the following:

23 St. Clair has been forced to spend tens of thousands of dollars to protect property that was

24 rightfully his against the State Engineer’s unfounded and incorrect claims of abandonment. The State

25 Engineer took various baseless positions throughout the litigation that caused the fees associated with

26 the above-captioned case to be higher than necessary. St. Clair was put in an unfair position, and the

27 State Engineer should compensate him for the attorneys’ fees spent on countering the State Engineer’s

28 groundless arguments. JA 905



1 IT IS HEREBY ORDERED that St. Clair’s Motion for Attorneys’ Fees is GRANTED.

2 IT IS HEREBY FURTHER ORDERED that the State Engineer shall reimburse St. Clair for his

3 attorneys’ fees in the amount of $41,881.25.

4 IT IS HEREBY FURTHER ORDERED that the State Engineer shall forward the amount of

5 $41,881.25 directly to TAGGART & TAGGART, LTD., counsel for St. Clair, at 108 North Minnesota

6 Street, Carson City, Nevada, 89703 within thirty (30) days from service of this order.

7 IT IS SO ORDERED.

8 DATED this

_______

day of , 2018.

9

10

11 DISTRICT COURT JUDGE

12 Respectfully submitted by:

13 TAGGART & TAGGART, LTD.

14 108 North Minnesota Street
Carson City, Nevada 89703

15 (775) 882-9900 — Telephone
(775) 883-9900 — Facsimile

16

17

18
PAUL G. TAGGART, ESQ.

19 Nevada State BarNo. 6136
TIMOTHY D. O’CONNOR, ESQ.

20 Nevada State Bar No. 14098

21
Attorneys for Petitioner

22

23

24

25

26

27

28

2

JA 906



MEMO AS TO COURT DATE

SENIOR JUDGE, STEVE KOSACH
WINNEMUCCA, HUMBOLDT COUNTY

Case #: CV-0020112 Department: 30

Date Filed: 08/22/14

Case Type: OTHRSP OTHER SPECIAL PROCEEDINGS
Title/Caption: .

Rodney St. Clair
vs .

Jason King P.E., et al-

Comment: ORDER OF RECUSAL FROM DEPT 2

08/09/18

OFFICE OF THE ATTORNEY GENERAL
CARSON CITY, NEVADA

AoS 14 2018

BUREAU OF GOVERNMENT AFFAIRS
GNi'VBL/APPELLATE

Plaintiff(s):
Name

ST. CLAIR, RODNEY

Def/Juvie(s):
Name

KING, JASON

DIVISION OF WATER RESOURCES
DEPARTMENT OF CONSERVATION

Hearings:

Date Time

Attorney Name
TAGGART, PAUL G.

Attorney Name
attorney GENERAL
CAVIGLIA, JUSTINA A
attorney GENERAL
attorney general

Event

ORAL ARGUMENTS - CONT'D
T -i / a-d/ic; 7.nn CONT'D ORAL ARGUMENTS

1/05/16 10:00 CONT'D ORAL ARGUMENTS {CARSON CIT
^10/19/18 9:00 MOTIONS HEARING (CARSON CITY)

Reference

K/MF/RW8/12
K/J/PlO/20
ORD 1/4/16
CT 8/3/18

Carson City Dist. Court - 3"'' Floor Specialty Court

Co: Judge Kosach - Paul Taggart - Attorney General
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Rept: DC2165 Sixth Judicial District Court - Humboldt County Page
Run: 08/09/18 08:29:20 Daily Court Calendar

FRI 10/19/18
HUMBOLDT County Dept: 30 Honorable STEVEN KOSACH Presiding

Time

9 : 00

Case No.

CV-0020112

Dept # 30

Name of Case: Rodney St. Clair
vs.

Jason King P.E., et al.

Pits Attorney
TAGGART, PAUL G.

Dfts Attorney Or Appearance
ATTORNEY GENERAL

1  Purpose of Hearing: MOTIONS HEARING (CARSON CITY)

OFFICE OF THE A"i i ORNtY GEnEkaL
CARSON CITY, NEVADA

AUG 14 2018

BUREAU OF GOVERNMENT AFFAIRS
GNR/BUAPPELLATE
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TRANSCRIPT OF HEARING ON PROPOSED ORDERS, 04-11-2016

1 CARSON CITY, NEVADA, MONDAY, APRIL 11, 2016, 1:42 P.M.

2 -oOo-

3 THE COURT: Okay. I want to, I want to thank

4 you for coming, both of you. And I want to thank Angela

5 of the District Court and the clerks for this room.

5 We're on the record in Rodney St. Clair,

7 petitioner, vs. Jason King, Nevada State Engineer,

8 Division of Water Resources, Department of Conservation

9 and Natural Resources. And this is CV 20112 in the

10 Sixth Judicial District Court of the State of Nevada, in

11 and for the County of Humboldt.

12 We're doing this in Carson City because the

13 Attorney General's Office is in Carson, represented by

14 Ms. Justina Caviglia. And Mr. Paul Taggart, excuse me,

15 is also an attorney in Carson City, representing the

16 petitioner.

17 My name is Steve Kosach. I'm a Senior Judge

18 for the State of Nevada.

19 And we're here based on the State's,

20 respondent's objection to petitioner's proposed order.

21 Now, when I heard this case in January of 2016,

22 I declared the what I thought was the law at that time

23 as far as the issue of the primary issue of abandonment.

24 And I found that there was no abandonment and,

25 therefore, found in favor of the petitioner. I asked

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 Mr. Taggart to prepare an order overruling the State

2 Engineer's ruling 6287. And then the State filed

3 objections to the petitioner's proposed order. So

4 instead of signing that order that Mr. Taggart prepared,

5 I wanted to hear the objections. And that's why we're

6 here today.

7 So I just, I met informally with the attorneys

8 right before the hearing started this afternoon. And I

9 asked Ms. Caviglia to state her objections for the

10 record. And each, each one will be responded to,

11 either -- well, I wouldn't say each one.

12 It depends on what you want to do, Mr. Taggart,

13 in response. If you want to respond to everything,

14 that's fine. If you want to respond to each one, that's

15 fine, too. Because I'll sort them out.

16 I have a copy of the objections to

17 respondent's -- to the proposed order. I'm ready, after

18 all of that.

19 Ms. Caviglia, please.

20 MS. CAVIGLIA: Thank you. Your Honor.

21 Just for preliminary, Mr. Taggart did provide

22 us with the proposed order. We responded and sent him a

23 copy of the order with our strike - through and language

24 that we were -- did not agree on. At that point,

25 Mr. Taggart submitted it to the Court, and we did

SHANNON L. TAYLOR, CCR, CSR, RMR

(775) 887-0472
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1 provide the objection to the Court. And I'll go through

2 page by page with the objection, and it's sort of set

3 out that way in the objection as well.

4 The first objection that the State Engineer

5 brought forth in its objection to the proposed order is

6 on page two and page three. In the facts and procedural

7 history of this matter, Mr. Taggart listed a number of

8 following facts that supported the State Engineer's

9 decision. However, when you look at numbers four and

10 five, one was the lack of evidence of the payment of

11 taxes and assessments, and the next was newspaper

12 articles.

13 If you read the ruling itself, the State

14 Engineer did not rely on the newspaper articles. And

15 there's no mention at all of payment of taxes and

16 assessment fees that was put into the ruling.

17 So even though Mr. Taggart had provided the

18 newspaper articles to support the vested water rights

19 claims, those are specifically, in the ruling,

20 discounted by the State Engineer. And that's on the

21 State Engineer record of appeal on page six. The State

22 Engineer found that the newspaper articles do not help

23 establish perfection of a vested right.

24 So we don't believe that that should be listed

25 here, because that was not used by the State Engineer in

SHANNON L. TAYLOR, CCR, CSR, RMR

(775) 887-0472
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1 its ruling.

2 THE COURT: And when you say not listed here,

3 you mean - -

4 MS. CAVIGLIA: In the final order.

5 THE COURT: -- in the proposed order?

6 MS. CAVIGLIA: In the proposed order.

7 THE COURT: Okay. Mr. Taggart, can you respond

8 to that?

9 MR. TAGGART: Yes, Your Honor.

10 THE COURT: Four and five, if you will. Pay

11 taxes, failure to pay taxes and newspaper articles.

12 MR. TAGGART: The -- for the record, Paul

13 Taggart on behalf of Jungo Ranch and Rodney St. Clair.

14 The State Engineer did review those pieces of

15 evidence in his -- in his ruling. Those were pieces of

16 evidence that were supplied by particularly the

17 newspaper articles that were supplied by my client to

18 the State Engineer, and he did review them when he made

19 his decision, and he described why they were or were not

20 relevant. So that's why we put it in there, because it

21 was something that he relied upon.

22 And with respect to the failure to pay taxes

23 and assessment fees, the State Engineer, if -- they're

24 saying now that he didn't rely on that. I mean he made

25 a finding of abandonment. And in order to make a

6

SHANNON L. TAYLOR, OCR, CSR, RMR
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finding for abandonment, he has to make a determination

about whether taxes or assessments were paid. So that

would have been their position regarding that point.

THE COURT: Okay. Thank you.

Ms. Caviglia.

MS. CAVIGLIA: Further on, on page three, and

it goes more towards the first section on the judicial

review, there's a sentence, "Notably, this declaration

of abandonment was the first in time Nevada history that

the State Engineer declared a vested groundwater right

abandoned."

It goes to the section on St. Clair's request

for judicial notice and further on in the order -- oh,

where is it? The section on the State -- on page 11,

"The State Engineer's declaration of abandonment was

arbitrary and capricious because he applied the wrong

rule of law."

Both of those sentences are based upon

petitioner's argument that the State Engineer was

arbitrary and capricious because this ruling had

diverted from prior rulings of the State Engineer. It

also is based upon request for judicial notice and an

objection to that judicial notice. That was not heard

by the Court. Although it wasn't heard by the Court,

and it wasn't stated by the Court, petitioner did

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 include it in this, his order. And I'm not sure it was

2 actually even relevant to this ruling. The Court did

3 not specifically state that day that the decision for

4 arbitrary and capriciousness was based upon prior

5 rulings of the State Engineer.

6 This ruling does talk about the case law

7 regarding the State Engineer is not bound by stare

8 decisis, but then switches it to make the finding for

9 arbitrary and capriciousness based upon the State

10 Engineer diverting from whatever rulings were in the

11 past.

12 I don't believe that's what the Court ruled

13 upon. When I looked at the recording, it's not clear

14 that that was what the Court ruled upon. Mr. Taggart

15 has used it in his argument. However, I'm not sure

16 that's what this Court based, was based upon. And based

17 upon my understanding of the Court's ruling, based upon

18 the case law, it was clear that the Court didn't even

19 need to go to this depth.

20 Petitioner did include this, based upon his

21 argument --

22 THE COURT: And what does "this step" mean,

23 "this step" mean to you, Ms. Caviglia? I just, I just

24 got lost in the sense of "this step."

25 MS. CAVIGLIA: I don't think he -- the looking

SHANNON L. TAYLOR, CCR, CSR, RMR
(775) 887-0472

8
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1 at prior rulings of the State Engineer's Office would be

2 required by this Court to find the rulings that -- or

3 based, was based upon what this Court ruled upon. It

4 was clear by your order that you were basing it on the

5 evidence and the case law, and that was presented to

6 you, not based upon prior rulings of the State Engineer.

7 THE COURT: 1 think, there was only one

8 reference. And I'm really trying to be careful to not

9 argue. But because, in a sense, we are arguing about

10 what should or shouldn't be in, I'm going to respond.

11 So let's put it that way.

12 This ruling -- or, no, not, not my ruling. The

13 State Engineer's ruling, according to Mr. Taggart's

14 pleadings, is the first time in the history of the State

15 of Nevada that the State Engineer ruled that there was

16 an abandonment.

17 Am 1 correct with that, with the facts as we

18 know in this case, am 1 correct with that statement?

19 MR. TAGGART: Abandonment of a underground

20 vested water right, yes, first time.

21 THE COURT: An abandonment of an underground

22 vested water right. So 1 took that, in the hearing and

23 in the exhibits you showed, Mr. Taggart, in the hearing,

24 and -- and, as you called it, stare decisis -- along

25 with Ninth Circuit court cases, 1 took that as history

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 to the point where it was only illustrative of, Judge,

2 this is the first time this has ever happened, see how

3 wrong it is?

4 Do you see what, do you see what I'm saying?

5 That's my, that was my conclusion. So, in a sense, I'm

6 not --my conclusion of what Mr. Taggart was arguing.

7 In a sense, I'm not bothered by it. Why is the State

8 bothered by it? Does it make the State Engineer look

9 bad or something?

10 Do you see what I'm saying? I'm getting -- I

11 don't mean to get personal, but I want to know why the

12 objection's there.

13 MS. CAVIGLIA: I think, there's -- there's a

14 fine line between the first time in history and the

15 stare decisis argument. The State Engineer is concerned

16 about his prior rulings being used against him, because

17 that's specifically what Desert Irrigation says cannot

18 be done.

19 So whether the State -- and, I believe, that's

20 what Mr. Taggart was putting forward was the State

21 Engineer's prior ruling should be used against him to

22 show that he was being arbitrary and capricious. And

23 that is how we read this section, not that this was the

24 first time this has happened.

25 THE COURT: Okay. All right.

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 MS. CAVIGLIA: And that's how we have taken it.

2 That's how he's pled it in other cases as well. And

3 that's where the State Engineer is concerned. Because

4 Desert Irrigation is very specific. Stare decisis

5 cannot be used against the State Engineer, not ruling as

6 we have in prior rulings, is not arbitrary and

7 capricious. 1 believe, it's in my objection. And

8 that's where the fine line is from where using it for

9 it's never happened before, but, and then switching it

10 so that the prior rulings of the State Engineer's Office

11 are now arbitrary and capricious.

12 So that, we took it as the latter, not as how

13 you've stated it. Your Honor.

14 THE COURT: Interesting. 1 don't care how you

15 presented it, Mr. Taggart. You already know how 1 took

16 it. But do you have -- 1 mean 1 can, 1 can kind of

17 understand, if we're setting precedent. It's the first

18 time in history, right? If we're setting precedent, 1

19 can understand where the State's going if they

20 interpreted it as being against previous orders.

21 Do you see, do you see what 1 mean?

22 But it's a conclusion that 1 came to, based on

23 all the evidence, and it was not a difficult conclusion.

24 There was no abandonment.

25 So please help. When 1 say "help," can you

SHANNON L. TAYLOR, OCR, CSR, RMR
(775) 887-0472
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1 understand the interpretation by the State?

2 MR. TAGGART: No.

3 THE COURT: Okay. Please tell me.

4 MR. TAGGART: I think that the State Engineer,

5 or his office, knew exactly what the law is, and they

6 applied it intentionally incorrectly. That's what I

7 think. And that's why the Ninth Circuit decision was so

8 important, because they were a party in that case, and

9 they argued the exact same position we argued in this

10 case.

11 I think, my client has had to spend --

12 THE COURT: "They" meaning the State?

13 MR. TAGGART: The State Engineer. I think, my

14 client has had to spend a tremendous amount of money in

15 this case because the State Engineer did not follow the

16 law, and the law was absolutely clear. If you remember,

17 there was this interfarm transfer exception. That does

18 not apply in this case. And they took that rule, and

19 they know that rule doesn't apply in general across the

20 state, and they applied it in this case.

21 I stated during oral argument that stare

22 decisis does not apply to the State Engineer. I

23 recognize that. But that doesn't mean the State

24 Engineer can make decisions one way in one case and

25 another way in another case without being called to task

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 for it. That means that if he has a history of making

2 decisions one direction, and he decides to change his

3 mind, he has to explain it to the court. It doesn't

4 mean he's bound by his prior precedent. But if he

5 changes his mind without any reason, that is arbitrary

6 and capricious.

7 And the Supreme Court of this state has been

8 very frustrated with the State Engineer's failure to

9 have regulations and clear direction on how he acts.

10 And for him to be able to just simply say, "I can do it

11 however I want, whenever I want. You, Judge, can't look

12 at my prior decisions to see how I've handled these

13 situations in the past," that is in -- that's improper.

14 There's no, there's no law books on the wall

15 that give us history of how the State Engineer has

16 handled abandonment in the state of Nevada. There's

17 just one, maybe two cases in the Nevada Supreme Court.

18 But we have scores of rulings from the State Engineer

19 over the last 50 years of how the State Engineer's

20 Office has dealt with it. Why doesn't the State

21 Engineer want a court to be able to see that? Why don't

22 they want a court to review that to see how the State

23 Engineer has applied these same principles in other

24 cases?

25 And so this notion that somehow stare decisis

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 doesn't apply to the State Engineer, I get that. That's

2 not what we're talking about. We're talking about

3 arbitrary and capricious. If you do it one way for an

4 entire set of decades, and then you decide to change

5 your mind, I'm entitled to put on that pattern of how

6 they've done it. Then they have to explain why they've

7 changed their decision and their path. And if they

8 can't do that, if they can't establish a reasoned

9 decision for that, then that's arbitrary and capricious.

10 And that's what we did. And that's why we put

11 it in the prior rulings. And that's why, that's why we

12 think the prior rulings are important to support the

13 decision of this Court.

14 THE COURT: Is there any issue by the State

15 with Mr. Taggart arguing Ninth Circuit cases, and that

16 type of thing, any issue with that?

17 MS. CAVIGLIA: Well, the Alpine and Orr Ditch

18 are slightly different. They are decree cases. They

19 are handled -- they are surface water cases. They do

20 require taxes and assessments. Groundwater does not.

21 So they're slightly different.

22 For example, the surface water, under the

23 Alpine decree, TCID requires payment of assessments.

24 That's where that language comes from in abandonment, is

25 because they are required to pay assessments. So if

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 they don't pay assessments, then it's different than a

2 groundwater situation. Groundwater, there are no

3 assessments to pay.

4 So they are slightly different factually than a

5 traditional underground vested groundwater case. They

6 are decree cases. They are river cases. They do focus

7 on Nevada law, but more so for the surface water, less

8 the groundwater.

9 THE COURT: So you're saying that, that

10 Mr. Taggart applied surface water cases instead of

11 groundwater cases in the hearing, or in the evidence?

12 MS. CAVIGLIA: It's a little different.

13 There's not a lot of case law on this. So the only case

14 law we have is the surface water cases with the

15 abandonment. So that's where that language does come

16 from, is the Ninth Circuit. And Alpine and Orr Ditch

17 are both surface water decreed cases.

18 THE COURT: Mr. Taggart.

19 MR. TAGGART: Your Honor, those are the cases

20 they cited to in the ruling. When they ruled that my

21 client's water right was abandoned, they relied upon the

22 Ninth Circuit holdings on abandonment and the statements

23 in those cases about what the law of abandonment is.

24 So we have to be able to explain what the Ninth

25 Circuit meant when it made those statements.

SHANNON L. TAYLOR, OCR, CSR, RMR

(775) 887-0472
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1 And the fact it's surface water versus

2 groundwater, that doesn't make a difference. The point

3 is that you look for facts surrounding the use of the

4 water over time. And sometimes that's taxes, and

5 sometimes it's assessments.

6 If there's no assessments because it's not an

7 irrigation district, fine, that's not an issue. But

8 taxes are. There was never a finding that this land or

9 water rights had been -- you know, that someone had

10 failed to pay taxes. If somebody had failed to pay

11 taxes, it would show an intent to abandon. The lack of

12 that type of evidence is part of that surrounding

13 circumstance.

14 So, again, the Ninth -- what we put in the

15 request for judicial notice was the State Engineer's

16 brief to the Ninth Circuit, in the case that they cited

17 to in the ruling, we put in the ruling on remand that

18. the State Engineer entered after the Ninth Circuit made

19 that decision. And then we put in the Ninth Circuit

20 brief of the State Engineer to defend that ruling on

21 remand.

22 So there was the State Engineer's brief to the

23 Ninth Circuit before it made the decision, their ruling

24 after the decision, and their argument in support of

25 that ruling on remand. And they all point to what the
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1 real meaning of that provision was that they're relying

2 upon in this ruling.

3 And we ask that you take judicial notice of

4 that. I thought you did. We were talking about it in

5 the oral argument. And it was something that I referred

6 to extensively. I can't even understand how anyone

7 could argue that it can't be judicial notice. It's an

8 official document of the Ninth Circuit or the State

9 Engineer's Office. So.

10 So that's why that was in the proposed order,

11 because we assume that that was part of the decision

12 that the Court had made.

13 THE COURT: Throughout the years, just in

14 regards to that last thing -- I have two things to say,

15 but the latter is judicial notice, the latter of the two

16 things I have to say. Did I ever say at any time, "I'll

17 take judicial notice of that"?

18 MS. CAVIGLIA: Not --

19 THE COURT: I don't think I did.

20 MR. TAGGART: I don't believe so.

21 THE COURT: Okay. I will say it now. I will

22 take judicial notice of it.

23 And it's interesting, because -- and I'm going

24 to elucidate. It's interesting, because in 26 years of

25 being a district court judge, maybe I did it half the
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1 time, I'll take judicial notice of that, or it's so

2 obvious that I took judicial notice of it. So I'm not

3 bothered with that at all. That's why I said, after the

4 fact, I'll take judicial notice of the Ninth Circuit

5 cases.

6 What the other observation -- and, sincerely,

7 it is an observation. And maybe, Ms. Caviglia, and

8 maybe, Mr. Taggart, too, maybe you don't know what I'm

9 talking about. But I hope you know. It's so hard to

10 prove a negative, Ms. Caviglia.

11 In other words, I can, I can see your fertile

12 mind, sincerely. Your mind is bringing up these issues

13 about maybe you're -- I don't think you are. Maybe the

14 Engineer's offended by the words "arbitrary and

15 capricious." But to try to explain the difference

16 between what you're trying to explain to me is almost

17 trying to prove a negative.

18 MS. CAVIGLIA; Correct, Your Honor. I think --

19 THE COURT: And that's all, I mean it in all --

20 MS. CAVIGLIA: Yeah, and to - - back to the

21 judicial notice, the part that really upsets, bothered

22 the State Engineer, it wasn't the cases, it wasn't the

23 orders, it was the fact that petitioner's using briefs

24 submitted by attorneys on behalf of the State Engineer.

25 Those were the pieces of evidence that, had any other
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1 case, I'm not sure a brief of the party would ever come

2 in. The fact that that's what they're using, it's

3 concerning.

4 THE COURT: Okay.

5 MS. CAVIGLIA: Can the State Engineer ever make

6 a clear argument with the ability for petitioner to

7 bring in any brief, in any case, on any factual

8 scenario, to use it against the State Engineer?

9 THE COURT: I think --

10 MS. CAVIGLIA: And those were the two, those

11 were the main issues with the judicial notice.

12 THE COURT: And I think that you've mentioned

13 this. I don't know if it was to me personally or in

14 writing somewhere or ex-parte; I don't know. But

15 didn't, have you not represented the State Engineer on

16 numerous cases, Mr. Taggart?

17 MR. TAGGART: Yes, I have.

18 THE COURT: And aren't some of those cases you

19 cited your own?

20 MR. TAGGART: They are.

21 THE COURT: I think, that's the answer. And I

22 understand.

23 Do you remember, both of you, do you remember

24 when I first, when we first had a pretrial conference?

25 And I walked into Mr. Taggart's office. You were there.
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1 Justina. You were there, Ms. Caviglia. And I said,

2 "Hey, I'm new to this case. I've had a couple in my

3 years. But does this have anything to do with Nevada

4 being an arid state?" in the middle of a -- in the

5 middle of a trial? Do you remember that? That was

6 stated in December of last year.

7 And so, in other words, you know, my thinking

8 as being a very -- I'm going to smile when I say this --

9 very astute human being of human nature, that's why I

10 picked up that, is the State Engineer offended by

11 "arbitrary and capricious"? No, they're just words of

12 art that are used by -- in the profession in this type

13 of -- in this type of setting.

14 And so, when you both answered, "No, not to my

15 knowledge," it -- you know, a new Attorney General,

16 trying to save water, you know. Do you see what I mean?

17 As I'm driving down from Reno to that meeting, I'm

18 thinking, these issues that I -- and as my personality,

19 I'll bring it all up, so we can get the right decision,

20 correct decision, right decision. Okay. Good. We got

21 that one.

22 Anything else on that one I'll call issue to?

23 MS. CAVIGLIA: No, Your Honor.

24 THE COURT: Okay.

25 MS. CAVIGLIA: The other issue was, there's a
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1 section on page nine called "The State Engineer

2 unlawfully impaired St. Glair's water rights by applying

3 a rule that is stricter than water statutes." In that

4 section, he talked about how the State Engineer

5 requires, is required to provide notice on a forfeiture

6 matter, but he didn't do that here, that how the law is

7 more restrictive than forfeiture.

8 Although 1 do believe it is in Mr. Taggart's

9 argument, 1 don't believe the Court ruled on that. And

10 that is why we objected to that section.

11 THE COURT: Okay. Mr. Taggart.

12 MR. TAGGART: Your Honor, our point was that

13 abandonment and the law of abandonment cannot be as the

14 State Engineer said, because it would, it would make it

15 more restrictive, or it would make it easier to abandon

16 a water right than to forfeit a water right. That was

17 an argument we made in our brief. We made it in oral

18 argument. It's just one more reason why it doesn't make

19 any sense for the State Engineer's conclusion to be

20 accurate. And so that's why we had it in our argument

21 and our written brief, we had it in our oral argument,

22 and we included it in there.

23 1 mean what 1 haven't said is that, you know,

24 1 -- I've practiced for 20 years. And when I'm asked to

25 prepare an order, 1 understand that my job is to write
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1 an order that will be defensible on appeal.

2 And so we had what we argued in the case in

3 that order. When the Judge says, "I'm ruling for you,

4 Mr. Taggart, you're to draft the order," 1 get the right

5 to draft the order as if 1 was the law clerk for the

6 Judge writing the most defensible order.

7 The Court has the ability to read the order

8 that 1 prepare and take anything out that it doesn't

9 like. But that's been my approach for 20 years. 1

10 think, that's the right, the right way to go about

11 proposing orders. And that's what we did here.

12 And so that section that we provided there was

13 in our brief, it was in our argument, and it

14 demonstrates why the State Engineer's position was

15 wrong.

16 THE COURT: Do you have any response after

17 Mr. Taggart, his response, Ms. Caviglia?

18 MS. CAVIGLIA: My biggest response is, for the

19 last 10 years, prior to coming here, 1 worked for

20 Douglas County, and 1 also prepared numerous orders for

21 the court. And 1 would never go against what the court

22 ruled in the order. 1 would never include my own

23 briefs, my own arguments. 1 would go based off of what

24 the court ordered at the time of the hearing.

25 So we just have two different styles of how we
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1 prepare orders. And I just, I'm not comfortable with

2 going outside of what this Court actually would have

3 ruled.

4 THE COURT: Sure. And I respect that. And

5 your objections do not even attempt to change my mind or

6 anything on what I thought was the primary issue. And I

7 respect that.

8 Let me ask this, because this is right off the

9 top of my head. I just, I remember looking at statutes.

10 And this one particular statute, abandonment versus

11 forfeiture, I think, there was one statute ahead of the

12 other in numerical order. Am I correct in that? I

13 remember looking at it, but I'm not sure if it was

14 there.

15 And in a sense, I agreed that abandonment is --

16 yeah, it's -- well, I don't, I don't want to say the

17 wrong thing. It is stricter than a forfeiture. Or am I

18 wrong? I don't want to. My wife says, "Don't think out

19 loud," and I do all the time. But you --

20 MR. TAGGART: Well, Your Honor, I don't recall

21 exactly how this happened, but there was, there was a

22 dialogue during the hearing about the point I made,

23 which was, if the State Engineer had wanted to forfeit

24 our water right, he would have had to send out a

25 four-year letter.
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1 THE COURT: That's right. That's what it was.

2 And that's a previous statute. Okay.

3 MR. TAGGART: And to be able to do it. And

4 that gives those rights more protection.

5 So that was the point. I think, you asked

6 Ms. Caviglia a question about that, and she had a

7 response in her rebuttal as well. So that, I mean we

8 did, we did discuss this point. But, you know, that's

9 what I recall.

10 THE COURT: Okay. Any comment?

11 MS. CAVIGLIA: For the response on that, the

12 State Engineer has -- there's different types of

13 forfeiture. There are the four-year letters of

14 forfeiture under the statute. And then, based on if you

15 look at the legislative history in that section and the

16 way it's worded, forfeitures for rights that have not

17 been utilized for more than five years, the State

18 Engineer's position is they can forfeit those without

19 doing the letter.

20 So there's a slightly different argument

21 whether or not it's the four-year under the basins that

22 have the -- they do groundwater checks, and they see

23 who's pumping and not pumping. Those are slightly

24 different than long forfeiture cases, which the State

25 Engineer does believe, based on the legislative history

SHANNON L. TAYLOR, OCR, CSR, RMR
(775) 887-0472

24

JT APP 779
JA 787



TRANSCRIPT OF HEARING ON PROPOSED ORDERS, 04-11-2016

1 and the language of that statute, they can do without a

2 letter.

3 THE COURT: Right. And that --

4 MS. CAVIGLIA: We're not here today on that.

5 THE COURT: And that -- correct. But it's

6 clear that the State Engineer went on abandonment

7 because it was -- they were not within the timing of

8 sending out a forfeiture notice. Yeah, I remember that

9 well.

10 Okay. Do you care to argue any more, any other

11 particular points?

12 MS. CAVIGLIA: There's just a few little

13 strike-throughs that the State Engineer included in some

14 of the language that petitioner included. On some of

15 the case law, he refers to a bright-line rule in

16 section -- on page six and seven, "And the evidence

17 doesn't support the finding of abandonment." We didn't

18 like the language "bright-line rule." We don't believe

19 it is a specific bright-line rule.

20 He also discussed "An intent to abandon is a

21 subjective element." In the case law, there's no

22 discussion of subjective intent. So we struck that out

23 as well.

24 On page eight, something similar, "The Ninth

25 Circuit, while applying Nevada state law, has held that
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1 the following factors should be considered." The State

2 Engineer is asking, or requesting that it change to "may

3 be considered." Mainly because those were -- it's not

4 the same as groundwater, surface water, so we thought it

5 should be a "may."

6 THE COURT: "May be" versus "must be"?

7 MS. CAVIGLIA: "Should be."

8 THE COURT: "Should be." This reminds me of --

9 MS. CAVIGLIA: Yeah.

10 THE COURT: Yeah.

11 MS. CAVIGLIA: Just little things. The

12 majority of the strike-throughs were based upon the

13 judicial notice and the using of the prior rulings of

14 the State Engineer.

15 So, I believe, that would be it. Your Honor.

16 Oh, and there's one final thing. On the

17 conclusions of law, petitioner has asked that this Court

18 grant the application for the change, the change

19 application. The State Engineer does not believe that

20 is appropriate.

21 The application itself was never reviewed by

22 the State Engineer's Office. The State Engineer's

23 Office is required to use best scientific studies. It's

24 required to look at the actual application. The State

25 Engineer's Office never got to that step. They chose.
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1 decided that it was abandoned prior to looking at the

2 application.

3 So we do not believe that this Court can just

4 grant an application without having the State Engineer

5 review it, ensure that it is proper based on what it has

6 been provided for.

7 THE COURT: So, in a sense -- well, I'm not

8 putting words in your mouth. I don't mean it. But am I

9 incorrect in this conclusion, that the abandonment issue

10 was decided before the application was looked at?

11 MS. CAVIGLIA: Yes, Your Honor. And if you

12 look at the ruling, that's what the State Engineer did.

13 They looked at whether or not this was a vested right.

14 They found it was. They looked at whether that vested

15 right continues to this day. And they said, no, it

16 wasn't. And because of that, this isn't a merits of the

17 application that were looked at. It was deemed

18 abandoned before the merits were actually reached.

19 So, and the State Engineer believes that this

20 Court should remand it back to the State Engineer's

21 Office to look at the application, ensure that's in the

22 proper format, ensure that it doesn't affect other users

23 in the area, and then grant the application if it's

24 required, or it meets all of the standards.

25 THE COURT: Well, do I order them to grant the
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1 application?

2 MS. CAVIGLIA: If the order -- well, and that's

3 the question --

4 THE COURT: Prior to their review? I'm doing

5 the same thing that they did, in a sense, on the

6 application.

7 MS. CAVIGLIA: Yeah, if you order them to grant

8 the application, it'll just be granted without any

9 review of whether it affects other surrounding

10 groundwater users, if -- there's a list under the

11 statute.

12 THE COURT: M-hm (affirmative).

13 MS. CAVIGLIA: I believe, it's 533.370, that

14 discusses what the State Engineer has to find to grant

15 an application.

16 THE COURT: Interesting. What does that do to

17 the argument, your argument number two, "Not based on

18 the evidence; so, therefore, the Engineer's decision is

19 arbitrary and capricious"? Do you see what I mean?

20 MS. CAVIGLIA: And, I think, it would be

21 slightly different if this case was based on the merits

22 of the application itself, and that the State Engineer

23 never got into those merits.

24 THE COURT: All right.

25 MS. CAVIGLIA: And, I think, that's where it's
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1 slightly different, is the State Engineer hasn't gone

2 through that checklist for every single item to make

3 sure that this application is appropriate.

4 THE COURT: Any comments?

5 MR. TAGGART: Yeah, just a couple, is that it

6 is a bright-line rule. I guess, we just disagree on

7 that.

8 Again, when I clerked for the judge, and I

9 listened to him rule, I went back and wrote an order.

10 And I heard you talk about, for instance, that

11 this is like a crime, this is like a -- you got to have

12 the physical and the mental aspect of -- that's the

13 subjective intent. All right. What I heard you say is

14 this is just like, I don't know if it was murder or

15 something, some kind of criminal case where you've got

16 the mens rea, and you've got the -- you've got the

17 physical act.

18 And so that's where the subjective intent idea

19 came from. Because it is. That's what it is. You've

20 got to have the physical act of nonuse plus the intent

21 to abandon. That's a subjective element.

22 And I don't think "may" versus "should." I

23 think, it should say "should." I think, that's what the

24 Ninth Circuit said.

25 You know, what are we going to do? Is the
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1 State Engineer forcing ray client to appeal, spend, you

2 know, lots of raoney, and now he has to go back to the

3 State Engineer, the sarae person that just got reversed,

4 and the State Engineer gets to take another shot at hira?

5 And that, that's not just. The State Engineer

6 had his opportunity to look at this water right

7 application. And, and he found that the water, it was

8 valid, and then he found that it -- at first, and then

9 he found that it was abandoned.

10 So now we're going to go back to the State

11 Engineer and let hira take another cut at this. And that

12 really worries ray client. How long is it going to take?

13 Is it going to be another year before we find out from

14 the State Engineer what his review is of that

15 application? Is he going to just throw out sorae raore

16 roadblocks because he doesn't like the way this Court

17 ruled on this case?

18 That's, that's the concern we have, that we

19 went through all of this. Let's just get it done. Let

20 the guy use his water. He has a vested water right. He

21 should be able to use it however he wants. And the

22 State Engineer shouldn't be able to put up roadblocks to

23 hira being able to use that water.

24 THE COURT: Mra. 1 going to call it. I'll say

25 it for the record. Water right, water rights, double
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1 jeopardy, if I send it back to the State Engineer to

2 have -- have you, I mean with your fertile mind,

3 sincerely -- and this is not criticism. I really

4 sincerely mean that. But, again, 26 years on the bench,

5 and it is a bright line, I did give that subjective act

6 and intent, the criminal subjective act and intent.

7 I'm going to, I'm going to make a call right

8 now, because I think it's the right thing to do.

9 MS. CAVIGLIA: Your Honor, may I just respond

10 really quickly?

11 THE COURT: Sure.

12 MS. CAVIGLIA: Vested right claims, if they

13 want to change the location of the use, have to go

14 through the State Engineer's office and get an

15 application. Even though they are vested, and they do

16 have their water rights, they do have to go through and

17 make sure that there's not domestic wells being

18 impacted, other users are being impacted. And that's

19 what, I guess, our concern is.

20 If Mr. -- or St. Clair wanted to use the water

21 in the well that it's currently -- was found to be a

22 vested water right, we'd have no problem. However,

23 they're not doing that. They want to move the water.

24 And because they want to move the water, impacts to

25 other people, that aren't here today, not the State
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1 Engineer, but other property owners, could be impacted.

2 And that's why, I think, the State Engineer is

3 concerned about having the Court just grant the

4 application without looking at the merits.

5 THE COURT: Okay. And thank you for that.

6 I don't remember, I don't remember in the

7 hearing that -- did it come up, as far as moving? I saw

8 where it looked like the well was abandoned, you know,

9 according to the State Engineer. But are we talking

10 about

11 MR. TAGGART: Well, we showed you an aerial

12 photograph, and you looked at that.

13 THE COURT: Where it was at one time, and.

14 MR. TAGGART: And, and, you know, there's

15 nobody else out there, for one thing. I think, you

16 could tell from the aerial photograph, we're out in the

17 middle of rural Nevada here.

18 And, you know, we went over and over this rule,

19 533.085. It says that there's no statute that can

20 impair a vested right. Very, very simple. In 1913, the

21 Legislature put that rule in there.

22 THE COURT: M-hm (affirmative).

23 MR. TAGGART: And they put it in again, with

24 respect to groundwater rights, that you cannot impair a

25 vested right.
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1 And so to apply, you know, these change

2 procedures, I think --my client applied, applied to the

3 State Engineer, but he's getting the runaround now. And

4 he should get the right to use his water.

5 I mean, again, we're now going to hit another

6 irrigation season. And, and is he going to be able to

7 get to use his water this irrigation season? And I'm

8 afraid not if, if this goes back to the State Engineer

9 for him to reconsider the application and go through all

10 those steps. We're going to have one more season of not

11 being able to use his water.

12 THE COURT: Okay. And thank you very much for

13 your arguments. I thought they were, they were -- this

14 is an interesting case. And it seems to me that I'm --

15 I'm ready to make a ruling based on today's objections.

16 Objection number one, taxes and assessment

17 issue and that newspaper issue, is the objection is

18 overruled. Both of those, the tax issue and the

19 newspapers, were supplied by the petitioner.

20 And in regards to number two, I am overruling

21 the objection. I certainly don't want to offend. But

22 those are just words of art, "arbitrary and

23 capricious." And I do believe that the State's, State

24 Engineer's decision to not grant, based on abandonment,

25 is an incorrect, wrong decision.
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1 In regards to the forfeiture versus abandonment

2 issue, I'm overruling that objection. I think, it is a

3 bright line. I think, I'm the one that brought up

4 subjective only in the sense of an example. And "should

5 be" is the words I'm using.

6 Now, I'm prepared to sign the order given to me

7 by Mr. Taggart, as I've read it numerous times. And

8 after the hearing this afternoon, I'm going to sign the

9 order that was given to me about the middle of March, or

10 that kind of thing. I have it.

11 Do you have that order, Ms. Caviglia?

12 MS. CAVIGLIA: I do. Your Honor.

13 THE COURT: And that's the one that you

14 delineated that you objected to, and so on, correct?

15 MS. CAVIGLIA: Yes.

16 THE COURT: I just want to make sure we're on

17 the right page.

18 But number three on the order, the State

19 Engineer is directed to grant application number 83246T,

20 correct?

21 MS. CAVIGLIA: Yes.

22 THE COURT: Number two, ruling 6287 is

23 overruled, in part, to the extent it declares V-010493

24 abandoned.

25 And then number one, the ruling 6287 is
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affirmed, in part, where ruling 6287 determines that

St. Clair has a vested water right, under V-010493.

All right. I'm dating it today. I'm signing

it April 11th, 2016.

And, Ms. Clerk, you go ahead and file this in,

and supply a copy to each counsel.

THE CLERK: I can't file it for Humboldt

County.

there

THE COURT: Oh, that's right. That's right.

THE CLERK: But I can --

THE COURT: But I'll get it to --

THE CLERK: I can make sure it gets sent up

THE COURT: Can you, can you send it up? And

this recording will be sent up, also. Go ahead, send

that up to Humboldt County. And I've got the clerk's

name that initially contacted me, so. I think, her

name's Tammy. But I'll get that to you.

THE CLERK: Okay.

THE COURT: Back, it's on my cell phone.

Thank you very much for your time. And good

luck to all of you. And I will maybe see you.

*****

(The Hearing on Proposed Orders adjourned at 2:23 p.m.)

-oOo-

SHANNON L. TAYLOR, OCR, CSR, RMR
(775) 887-0472
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TRANSCRIPT OF HEARING ON PROPOSED ORDERS, 04-11-2016

1 TRANSCRIBER'S CERTIFICATE

2

3 1, SHANNON L. TAYLOR, a Nevada Certified Court
Reporter, Nevada CCR #322, do hereby certify:

4

That 1 was provided by the Nevada Attorney
5 General's Office with a CD containing a Hearing on

Proposed Orders held on Monday, April 11, 2016,
6 regarding Case No. CV 20112, Dept. No. 2, in the Sixth

Judicial District Court of the State of Nevada, in and

7 for the County of Humboldt, St. Clair vs. Nevada State
Engineer, which was held in a courtroom in Carson City,

8 Nevada, and that 1 thereafter transcribed, to the very
best of my ability, the contents of said Hearing on

9 Proposed Orders on said CD;

10 That the within transcript, consisting of pages
1 through 36, is the transcription of said Hearing on

11 Proposed Orders;

12 1 further certify that 1 am not an attorney or
counsel for any of the parties, nor a relative or

13 employee of any attorney or counsel connected with the
action, nor financially interested in the action.

14

DATED at Carson City, Nevada, this 5th day of
15 July, 2016

16

17

SHANNON L. TAYLOR

18 Nevada CCR #322, RMR

19

20

21

22

23

24

25

CERTIFIED COP!
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court No. 70458 
Distact-Court Case No. CV 20112 

FILE 
JASON KING, P.E., NEVADA STATE 
ENGINEER, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 
Appellant, 
VS. 
RODNEY ST. CLAIR, 
Respondent. 

REMITTITUR  

TO: Tami Rae Spero, Humboldt County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: April 24, 2018 

Elizabeth A. Brown, Clerk of Court 

By: Amanda Ingersoll 
Chief Deputy Clerk 

cc (without enclosures): 
Hon. Steven R. Kosach, Senior Judge 
Attorney General/Carson City 
Taggart & Taggart, Ltd. 

RECEIPT FOR REMITTITUR 

Received of Elizabeth A. Brown, Clerk of the Supreme court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 

DisgMu 
Pik I QfLLj  

Clerk 

APR 27 20i8 
ELIZAPETH A.  

CLERK OF 2i1PfiEME: COURT 
DIEPUTV CLERK 1 	 18-15650 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

JASON KING, P.E., NEVADA STATE 
ENGINEER, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 
Appellant, 
vs. 
RODNEY ST. CLAIR, 
Respondent. 

Supreme Court No. 70458 
District Court Case No. CV 20112 

CLERK'S CERTIFICATE  

STATE OF NEVADA, ss. 

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of 
the State of Nevada, do hereby certify that the following is a full, true and correct copy 
of the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"Affirmed." 

Judgment, as quoted above, entered this 29th day of March, 2018. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
April 24, 2018. 

Elizabeth A. Brown, Supreme Court Clerk 

By: Amanda Ingersoll 
Chief Deputy Clerk 
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3

4

5

6 IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

***
8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs.
PETITIONER’S NOTICE OF MOTION

12 JASON KING, P.E., Nevada State Engineer, AND MOTION FOR ATTORNEYS’ FEES

13 DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION AND

14 NATURAL RESOURCES,

15 Respondent.

16

17 COMES NOW, Petitioner, RODNEY ST. CLAIR (“St. Clair”), by and through his counsel of

18 record, PAUL G. TAGGART, ESQ. and TIMOTHY D. O’CONNOR, ESQ., of the law firm of

19 TAGGART & TAGGART, LTD., and hereby respectfully submits this Motion for Attorneys’ Fees

20 (“Motion”). In this Motion, St. Clair requests that the district court award him attorneys’ fees in the

21 amount of forty-one thousand eight hundred eighty-one dollars and twenty-five cents ($41,881.25) to

22 reimburse St. Clair for all attorneys’ fees incurred while appealing State Engineer Ruling 6287 to the

23 district court and, subsequently, the State Engineer’s appeal of the district court’s order to the Nevada

24 Supreme Court. St. Clair was successful at both levels. This Motion is based on the attached

25 Memorandum of Points and Authorities, all pleadings and paper on file herein, and any oral argument

26 the Court may allow.

27 /1/
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MEMORANDUM OF POINTS AND AUTHORITIES
1

2
INTRODUCTION

3 Had the State Engineer not ignored Nevada’s water law and Rules of Civil Procedure, St. Clair

4 would not have needed to incur the above-calculated attorneys’ fees. Requiring private citizens to bear

5 the significant costs associated with correcting blatantly arbitrary and capricious State Engineer actions,

6 in which he deprives those citizens of fundamental property rights, is profoundly unfair and unjust. In

7 defending his rulings, the State Engineer has available to him, at no cost, the Attorney General’s virtually

8 unlimited monetary resources. By contrast, those harmed by his rulings must pay their own litigation

9 costs out-of-pocket, or give up their water rights. This creates an uneven playing field and an incentive

10 for the State Engineer to take litigation stances which would not otherwise be taken by a private party.

11 Accordingly, the only effective deterrent to the issuance of improper State Engineer filings and

12 arguments is the possibility that the State Engineer will be required to pay the attorneys’ fees of those

13 harmed by his actions. Had a private party taken these actions, a court would likely grant St. Clair relief

14 in the form of attorneys’ fees. The State Engineer should be held to the same standard.

15 BACKGROUND

16 St. Clair owns real property in Humboldt County, Nevada, that was purchased in August 2013.

17 St. Clair filed a Proof of Appropriation to prove that he owned a vested groundwater right which existed

18 on his property when he purchased the property (V-010493). The vested right was for irrigation of 160

19 acres of land. On November 8, 2013, St. Clair filed a change application to change the point of diversion

20 of the vested water right to a new well. The State Engineer conceded that V-010493 is a valid, vested

21 water right and did exist on St. Clair’s property.’

22 On July 25, 2014, the State Engineer, without holding a hearing, issued Ruling 6287 (“Ruling”).

23 In the Ruling, the State Engineer established that V-0 10493 did exist on St. Clair’ s property before 1939,

24 but incorrectly concluded that V-0 10493 was abandoned based on nonuse. The State Engineer raised

25 the abandomrient issue sua sponte in the Ruling, without notice to St. Clair, and without giving St. Clair

26 an opportunity to show the State Engineer the error he made in Ruling 6287. In the Ruling, the State

27

28

__________________________

1 Ruling 6287.
2
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1 Engineer improperly shifted the burden to St. Clair, requiring him to show a lack of intent to abandon

2 V-010493.

3 St. Clair appealed the Ruling. On July 3, 2015, after the case was briefed, St. Clair filed a

4 Request for Judicial Notice with the district court, requesting that the district court review legal briefs

5 and prior State Engineer decisions. The State Engineer filed an opposition to this request five months

6 after the request was made, in clear violation of District Court Rule (“DCR”) 13(3). Oral arguments

7 were held on January 5, 2016. St. Clair pointed out the State Engineer’s failure to timely file the

$ opposition during the oral arguments, and St. Clair requested that the opposition be denied for being

9 untimely.

10 After oral arguments, the district court ruled from the bench for St. Clair, noting that

11 “abandonment in Nevada is defined as the relinquishment of the right by the owner with the intention

12 to forsake and desert it.”2 The Court further noted that a water right owner does not have the intent to

13 abandon a vested right “when you have the intent to revise the claim, when you have the intent to apply

14 for the [change] application.”3 The district court explained that “if there’s only evidence of non-use,

15 that’s not good enough.”4 The district court then concluded by stating that “[it] feels very strongly that

16 [it’s] backed by the law. [It] feels very strongly that this is not a difficult decision for a court to make

17 based on what was presented.”5 The district court also denied the State Engineer’s opposition to St.

18 Clair’s Request for Judicial Notice because it was untimely.

19 The district court ordered St. Clair to draft a proposed order and confer with the State Engineer

20 to ensure its accuracy. St. Clair drafted the proposed order and provided it to the State Engineer on

21 March 7, 2016. The State Engineer then provided St. Clair with his comments and revisions to the

22 proposed order. St. Clair sent both his draft, and the State Engineer’s proposed changes, to the district

23 court. The State Engineer then objected to the proposed order, filing a 78-page, six-exhibit document

24 with the district court. Though St. Clair had followed the district court’s instructions regarding the

25 proposed order, St. Clair was forced to file a response to the State Engineer’s objection to the proposed

26 order, and appear and argue against the motion, which cost St. Clair further unnecessary attorneys’ fees.

27 2 January 5, 2016, Hearing Transcript, p. 79:21-23.
31d.. p. 80:15-17.

28 41d.,p. 80:20-21.
51d.,p. 82:17-20.

3
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1 The district court held a hearing to consider the State Engineer’s objections, and ultimately found that

2 St. Clair had accurately reflected the district court’s findings in his order and signed St. Clair’s order on

3 Aprilll,2016.

4 Despite the district court’s clear and simple order, the State Engineer appealed the order to the

5 Nevada Supreme Court. The State Engineer again argued that V-0 10493 was abandoned because St.

6 Clair could not show an intent not to abandon the water right. The Nevada Supreme Court agreed with

7 the district court, finding that “there is not clear and convincing evidence” that V-010493 was ever

8 abandoned.6 The Nevada Supreme Court concluded that “the State Engineer misapplied Nevada law by

9 presuming abandonment based on nonuse evidence alone” just as the district court had explained to the

10 State Engineer.7

11 The State Engineer also argued that the district court abused its discretion by expanding the

12 record on review through judicial notice, though the State Engineer did not object to the request for

13 judicial notice until five months after it was filed. The Nevada Supreme Court ruled that “the State

14 Engineer failed to preserve [the objection] with its opposition filed five months after St. Clair’s request

15 for judicial notice.”8 Lastly, the State Engineer argued that the district court violated NRCP 52 by

16 adopting St. Clair’s proposed order and, in doing so, neglected its duties to make its own factual findings.

17 The Nevada Supreme Court stated that the district court had a hearing on the issue, after which “the

18 district court found [the State Engineer’s] objections unpersuasive.”9 The Nevada Supreme Court noted

19 that the district court did not “neglect[ J its duty to make factual findings.”0 The Nevada Supreme Court

20 then explained that “it is common practice for Clark County district courts to direct the prevailing party

21 to draft the court’s order.” Ultimately, the Nevada Supreme Court affirmed the district court’s

22 decision.’2

23 St. Clair has spent tens of thousands of dollars litigating this case against the State Engineer, at

24 both the district court and Supreme Court levels. The State Engineer’s meritless motions and objections

25

____________________________

26
6Kingv. St. Clair, l34Nev.Adv. Op. 18, 7, 414 P.3d 314, 317 (2018).

St. Clair, 134 Nev. Adv. Op. 18 at 8,414 P.3d at 318.
81d

27

‘old.
28 iij•

12 Id., 134 Nev. Adv. Op. 18 at 9,414 P.3d at 318.
4
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1 have added to the cost of the litigation, and St. Clair should not be the one to suffer the burden of that

2 cost. If fees are not awarded, the State Engineer is ultimately without reprimand from his meritless

3 litigation actions. Here, fees are merited due to the many hoops the State Engineer forced St. Clair to

4 jump through to access his valid, vested water right.

5 STANDARD OF REVIEW

6 Under NRS 18.0 l0(2)(b) a district court is authorized to award a party attorney’s fees in cases

7 where the opposing party has advanced claims or defenses that are “brought or maintained without

8 reasonable ground or to harass the prevailing party.” The statute further declares that the Court “shall

9 liberally construe the provisions of this paragraph in favor of awarding attorney’s fees in all appropriate

10 situations.”13 The purpose for the liberal construction of the provisions of NRS 18.010(2)(b) is “to

11 punish for and deter frivolous or vexatious claims and defenses because such claims and defenses

12 overburden limited judicial resources, hinder the timely resolution of meritorious claims and increase

13 the costs of engaging in business and providing professional services to the public.”

14 The Nevada Supreme Court has read NRS 18.010(2)(b) as authorizing a district court to grant

15 an award of attorney’s fees as a sanction against a party who advances a claim or defense without

16 reasonable grounds.’4 In addition, “[t]he decision to award attorney fees is within the [district court’s]

17 sound discretion. . . and will not be overturned absent a manifest abuse of discretion.”5

is ARGUMENT

19 I. St. Clair Should Be Awarded Attorneys’ Fees From The State Engineer’s Untimely

20
Opposition And Meritless Objection.

21 St. Clair should be compensated for the funds he spent on attorneys’ fees in light of the State

22 Engineer’s litigation actions. first, the State Engineer filed a grossly untimely opposition to St. Clair’s

23 request for judicial notice of public documents in violation of DCR 13, without first requesting

24 permission from the district court. Second, the State Engineer made meritless objections to St. Clair’s

25 proposed order. These actions were baseless and ultimately cost St. Clair thousands of dollars in

26 otherwise unnecessary attorneys’ fees which should be remitted back to St. Clair.

27

___________________________

13 NRS 18.0 10(2)(b).
28 14 Edwards v. Emperor’s Garden Restaurant, 122 Nev. 317, 330, 130 P.3d 1280, 1288 (2006).

Kahn v. Morse & Mowbrav, 121 Nev. 464,479, 117 P.3d 227, 238 (2005) (internal quotations omitted).
5
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1 While attorneys’ fees for appeals from agency decisions pursuant to NRS Chapter 233B are not

2 permitted through statute, the State Engineer is specifically exempt from the 2333 provisions.’6

3 Additionally, appeals under NRS Chapter 533 have not been limited like those under NRS Chapter

4 233B. The Nevada Supreme Court in State, Dep at. ofHuman Res. v. fowler’7 and Zenor v. State, Dep ‘t

5 of Transportation’8 explained that the language of Chapter 233B does not permit awards of attorney’s

6 fees. No attorney’s fees are allowed for NRS 2333 appeals because NRS 233B.130(6) states that “the

7 provisions of this chapter are the exclusive means of judicial review .
. .“ These limitations are not

8 applicable to appeals from State Engineer decisions because there is no “exclusive means” language in

9 NRS Chapter 533 like that which the Nevada Supreme Court relied on in Fowler and Zenor. As such,

10 the Court has the authority to award St. Clair his deserved attorneys’ fees.

11 A. The State Engineer’s untimely opposition to the request for judicial notice was filed
without reasonable grounds, so St. Clair should be compensated for attorneys’ fees

12 incurred from responding to the opposition.

13 St. Clair requests that the Court award him attorneys’ fees in the amount of two thousand six

14 hundred seventy-two dollars and fifty cents ($2,672.50) for fees incurred as a result of the State

15 Engineer’s untimely objection to St. Clair’s request for judicial notice. St. Clair requested that the

16 district court take judicial notice of several public documents, including past State Engineer rulings, on

17 June 2, 2015. Under DCR 13(3), an opposing party is required to serve and file a written opposition

18 within 10 days after service of a motion. The State Engineer did not file an opposition to that request

19 until five (5) months after St. Clair’s judicial notice request was filed. St. Clair was then obligated to

20 file a reply to the State Engineer’s untimely opposition. The district court then denied the State

21 Engineer’s opposition as untimely. The State Engineer brought this issue up again in the Nevada

22 Supreme Court, and the Supreme Court confirmed the district court’s ruling, stating “the State Engineer

23 failed to preserve it with its opposition filed five months after St. Clair’s request for judicial notice.”2°

24 The State Engineer did not have reasonable grounds to file his oppositionfive months after St.

25 Clair filed the request with the district court. The State Engineer did not include any authority suggesting

26

____________________________

16 NRS 233B.039(j).
27 ‘ 109 Nev. 782, 858 P.2d 375 (1993).

18 134 Nev. Adv. op. 14, 412 P.3d 28 (2018).
28 19 Id. (citing NRS 5333.130(6)).

20 St. Clair, 134 Nev. Adv. Op. 18 at 8,414 P.3d at 318.
6
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1 that he could bypass DCR 13(3) and file an untimely opposition. The rules limiting time to file

2 oppositions to requests are generally universal throughout the United States, and it is a well-understood

3 rule that oppositions must be timely or permission must first be sought from the Court.21 Because St.

4 Clair expended funds on attorneys’ fees totaling two thousand six hundred seventy-two dollars and fifty

5 cents ($2,672.50) to respond to this untimely opposition, the State Engineer should remit those

6 attorneys’ fees to St. Clair.

7 B. The State Engineer’s objections to the proposed order were meritless.

8 St. Clair requests that the Court also award him attorneys’ fees relating to the State Engineer’s

9 meritless objections to the Court’s proposed order request, which cost St. Clair one thousand eight

10 hundred forty-seven dollars and fifty cents ($1,847.50). After ruling in St. Clair’s favor at the district

11 court hearing, the district court requested that St. Clair prepare an order for the Court.22 St. Clair drafted

12 the proposed order and provided it to the State Engineer on March 7, 2016. The State Engineer objected

13 to the district court’s routine request that the prevailing party prepare the order for the district court,

14 even though the State Engineer had an opportunity to review the proposed order and St. Clair provided

15 the Court with both versions of the proposed order.23 Both parties were involved in drafting the proposed

16 order, and both parties’ versions of the proposed order were sent to the district court. The district court

17 held a hearing to discuss the discrepancies between the two proposed orders and, after hearing the State

1$ Engineer’s arguments, was unpersuaded to alter St. Clair’s proposed order. The district court ultimately

19 explained why each of the State Engineer’s objections to St. Clair’s proposed order were unfounded,24

20 and signed St. Clair’s proposed order.

21 Despite this hearing, the State Engineer appealed the district court’s order to the Nevada

22 Supreme Court, claiming the district court “violated NRCP 52 by adopting in full an order drafted by

23 St. Clair.”25 Upon review, the Nevada Supreme Court discarded the State Engineer’s argument, stating

24 “[t]hat the district court found those objections unpersuasive does not mean that the court neglected its

25

26

____________________________

21 See DCR 13.
27 22 January 5, 2016, Transcript, pp. 81:23-24 — 82:1-4.

23 See EDCR 1.90(a)(5); see also St. Clair, 134 Nev. Adv. op. 18 at 8,414 P.3d at 318.
28 24Apr11 4,2016, Hearing Transcript, pp. 33:16 — 34:10.

25 St. Clair, 134 Nev. Adv. Op. 18 at 8,414 P.3d at 318.
7
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1 duty to make factual findings.”26 Because it is common practice for district courts to request the

2 prevailing party to drafi a proposed order for the court, the State Engineer’s objection to such a request

3 was without reasonable grounds. As such, and in line with NRS 18.010’s direction to “be liberally

4 construe[d] . . . in favor of awarding attorney’s fees in all appropriate situations,” St. Clair should be

5 reimbursed for reasonable attorneys’ fees totaling one thousand eight hundred forty-seven dollars and

6 fifly cents ($1,847.50) associated with responding to the State Engineer’s objections to the district

7 court’s common request.

$ II. St. Clair Should Be Awarded Attorneys’ Fees For The Funds Spent On The State

9
Engineer’s Appeal To The Supreme Court.

10 The Nevada Supreme Court held that “the State Engineer misapplied Nevada law by presuming

11 abandonment based on nonuse evidence alone. In so doing, the State Engineer acted arbitrarily and

12 capriciously.”27 The Ruling was an unabashed deviation from the State Engineer’s past — and proper —

13 application of the abandonment law. The State Engineer had previously enforced the clear and

14 unambiguous law of abandonment of vested rights the same way for decades.28 Indeed, only three years

15 prior to the State Engineer issuing the Ruling, the State Engineer issued Ruling 6201. In Ruling 6201,

16 evidence existed of a long period of nonuse, but the State Engineer understood that such evidence was

17 not sufficient to establish abandonment. The State Engineer ruled, “not only does each of these permits

18 have an extensive history of nonuse, but the required intent to voluntarily relinquish the water rights

19 also exists.”29

20 Here, however, the State Engineer opted to forego that well-settled principle of intent to abandon

21 and require that St. Clair prove his and his predecessor’s intent not to abandon.3° In doing so, the State

22 Engineer improperly shifted the burden to St. Clair.3’ The district court noted the State Engineer’s clear

23 error during the district court hearing. The district court stated that “[it] feels very strongly that [it’s]

24

___________________________

25
26J/•

27 St. Clair, 134 Nev. Adv. op. 18 at 7,414 P.3d at 317.

26
28 See e.g., Ruling 6032 (finding intent to abandon based on loss of grazing rights and failure to respond to State Engineer
inquiries); Ruling 5898 (same); see also Ruling 6131, p. 3 (finding voluntary intent to abandon based on failure of owner to
have valid corporation filed with Secretary of State, and failure to communicate with State Engineer’s office for over 60

27 years); Ruling 6152 (same); Ruling 6081 (same).
29 Ruling 6201, p. 3.

28 ° St. C/air, 134 Nev. Adv. Op. 18, 414 P.3d 314.
31 Id

8
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1 backed by the law. [It] feels very strongly that this is not a difficult decision for a court to make based

2 on what was presented.”32 The State Engineer made the Ruling without reasonable grounds and the

3 Ruling should have been reversed when the petition for judicial review was filed or, at the latest, when

4 the district court overturned the Ruling. The State Engineer’s decision to maintain the suit, rather than

5 reverse the incorrect Ruling, was without reasonable grounds and was contrary to established law.

6 Accordingly, as the district court “shall liberally construe the provisions of [NRS 18.010] in favor of

7 awarding attorney’s fees in all appropriate situations,”33 the district court should award St. Clair the

8 attorneys’ fees associated with these appeals and outlined in the affidavit attached as Exhibit 1.

9 Once the State Engineer realized he had violated this bright-line rule of law, he should have

10 permitted St. Clair to move forward and simply put his water to beneficial use. However, the State

11 Engineer chose to appeal the district court’s order to the Nevada Supreme Court.

12 St. Clair was forced to spend thirty-seven thousand three hundred sixty-one dollars and twenty-

13 five cents ($37,361.25) on Nevada Supreme Court litigation of an already clear and unambiguous law

14 in order to retain his vested water right. Unlike many other appeals to the Nevada Supreme Court that

15 the State Engineer has participated in previously, there existed no controversy of law in the present case.

16 As explained above, the State Engineer had previously clarified the law in his own rulings, and simply

17 deviated from that practice in the instant case. The Nevada Supreme Court explained that a litany of

18 cases, both state and federal, have long held that nonuse evidence alone is not enough to show

19 abandonment of a water right.34 Despite the fact that his office is charged with administering the laws

20 of Nevada, and the fact that the law states that nonuse evidence alone is not enough to claim

21 abandonment, the State Engineer decided to proceed with only nonuse evidence to try to prove

22 abandonment of St. Clair’s claims. As such, the State Engineer maintained the suit without reasonable

23 grounds, and therefore St. Clair is entitled to attorneys’ fees.

24 /1/

25

26 32JanUa 5,2016, Hearing Transcript, p. 82:17-20.
NRS 18.0 10(2)(b).

27 34St. Clair, 134 Nev. Adv. op. is at 6,414 P.3d at 317 (citing United States v. Alpine Land & Reservoir Co., 510 F.3d 1035,
1038 (2007); Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979); frank-town Creek Irrigation Co., Inc. v. Marlette

28 Lake Co., 77 Nev. 348, 354, 364 P.2d 1069, 1072 (1961); Bariy v. Merick-el Holding Corp., 60 Nev. 280, 290, 108 P.2d 311,
316 (1940)).
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CONCLUSION

2 for the foregoing reasons, St. Clair requests attorneys’ fees in the amount of forty-one thousand

3 eight hundred eighty-one dollars and twenty-five cents ($41,881.25).

4
AFFIRMATION

5 Pursuant to NRS 239B.030

6 The undersigned does hereby affirm that the preceding document does not contain the social

7 security number of any person.

8 DATED this

____

day of June, 2018.

TAGGART & TAGGART, LTD.
108 North Minnesota Street

10 Carson City, Nevada 89703
(775) 882-9900 — Telephone

11 (775) 883-9900 — Facsimile

12

13

_

14 By:_______________________________
PAUL G. TAGGART, E$Q.

15 Nevada State Bar No. 6136
TIMOTHY D. O’CONNOR, ESQ.

16 Nevada State Bar No. 14098

17
Attorneys for Petitioner

18

19

20

21

22

23

24

25

26

27

28

10
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

3 LTD., and that on this date, I served, or caused to be sewed, a true and correct copy of the foregoing as

4 follows:

[X] By U.S. POSTAL SERVICE, by depositing for mailing in the United States Mail, with
postage prepaid, an envelope containing the foregoing document, at Carson City, Nevada,

6 in the ordinary course of business, addressed as follows:

7 James N. Bolotin, Esq.
Nevada Attorney General’s Office

8 100 North Carson Street
Carson City, Nevada $9701
Attorney for Respondent

10
DATED this /,0 day of June, 2018.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

of TAGGART & TAGGART, LTD.

11
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EXHIBIT INDEX

2 Exhibit Number Description Page Count
1. Affidavit of Timothy D. O’Connor, Esq. in Support of 2

Petitioner’s Motion for Attorneys’ Fees

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

12
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EXHIBIT 1

EXHIBIT 1
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1 CASE NO.: CV 20, 112

2 DEPT. NO.: 2

3

4

5

6 TN THE SIXTH JUDICIAL DISTRICT COURT Of THE STATE Of NEVADA

7 IN AND FOR THE COUNTY OF HUMBOLDT

***
8

RODNEY ST. CLAIR,

10 Petitioner,

11 vs. AFFIDAVIT OF
TIMOTHY U. O’CONNOR, ESO.

12 JASON KING, P.E., Nevada State Engineer, IN SUPPORT OF

13 DIVISION OF WATER RESOURCES, PETITIONER’S NOTICE OF MOTION
DEPARTMENT OF CONSERVATION AND AND MOTION FOR ATTORNEYS’ FEES

14 NATURAL RESOURCES,

15 Respondent.

16

17 STATE OF NEVADA )
):ss.

18 COUNTY OF CARSON CITY )
19 I, TIMOTHY D. O’CONNOR, ESQ., do hereby swear under penalty of perjury under the laws

20 of the State of Nevada that the following assertions are true and correct to the best of my knowledge,

21 information, and belief:

22 1. I am over the age of eighteen (18) and of sound mind.

23 2. I am making this affidavit in support of Petitioner’s Notice of Motion and Motion for

24 Attorneys’ Fees filed in the above entitled action.

25 3. I am an attorney of record for Petitioner, RODNEY ST. CLAIR, and have, along with

26 other members of TAGGART & TAGGART, LTD., at all relevant times, provided valuable and

27 necessary services on behalf of RODNEY ST. CLAIR for which he is requesting compensation.

28 JA 868



1 4. That the legal services provided were actually and necessarily incurred and were

2 reasonable under the circumstances.

3 5. RODNEY ST. CLAIR is requesting an award of attorneys’ fees in the amount of

4 $41,881.25. The amount of fees is calculated based on the hours billed for services related to this case

5 and the hourly rates charged by TAGGART & TAGGART, LTD. as follows:

6 Senior Partner hourly rate: $325.00

7 Associate Attorney hourly rate: $ 150.00-175.00

8 Paralegal hourly rate: $120.00

9 6. The hourly rates reflected above are reasonable and customary given the novelty and

10 difficulty of the questions involved in this litigation, the skill requisite to perform the legal services, and

11 considering the experience, reputation, and ability of the persons performing the services.

12 7. St. Clair spent $2,672.50 to respond to the State Engineer’s untimely opposition to the

13 Request for Judicial Notice. This amount was calculated by the following:

14 Senior Partner Attorney time: 4.25 hours

15 Associate Attorney time: 4 hours

16 Paralegal time: 4.25 hours

17 8. St. Clair spent $1,847.50 to respond to the State Engineer’s meritless objections to the

18 proposed order. This amount was calculated by the following:

19
Senior Partner Attorney time: 4 hours

Associate Attorney time: 7.8 hours
20

Paralegal time: .75 hours
21

22 I/I

23 III

24 II!

25 III

26 /1/

27 /1/

28 II!

2
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9. St. Clair spent $37,361.25 on Nevada Supreme Court litigation that the State Engineer

initiated to overturn the district court’s ruling. This amount was calculated by the following:
Senior Partner Attorney time: 42.25 hours

Associate Attorney time: 111.85 hours

Paralegal time: 57 hours

5
FURTHER AFFIANT SAYETH NAUGHT.

1

2

3

4

DATED this

______

day of June, 2018.
6

7

8

9

10

11

12

SUBSCRIBED and WORN to
before me this L’1 day of June, 2018,

TIMOTHY D. O’CONNOR.

13

14

TIMOTHY’D. O’CONNOR, E$Q.

Notary Pubc State ot Nevada
AP&flbflefltRecardedjnCj9nnC4ty

LL1sj

OTARY PUBLIC

15

16

17

1$

19

20

21

22

23

24

25

26

27

28

3
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SIXTH JUDICIAL DISTRICT COURT MINUTES 

 
 
CASE NO.  CV20-112 TITLE:  RODNEY ST. CLAIR VS JASON KING, 

P.E., NEVADA STATE ENGINEER, 
DIVISION OF WATER RESOURCES, 
DEPARTMENT OF CONSERVATION 
AND NATURAL RESOURCES  

 
______________________________________________________________________________ 
 
MATTER HEARD IN DEPT. 1 OF THE FIRST JUDICIAL DISTRICT COURT, CARSON CITY 

 
01/05/16 – DEPT. II – HONORABLE SR. JUSTICE STEVEN R. KOSACH 

J. Higgins, Clerk – Not Reported 
 
ORAL ARGUMENTS 
Present:  Petitioner with counsel, Paul Taggart; Justina A. Caviglia, Deputy A.G.; Susan Joseph-
Taylor, Deputy Administrator of Division of Water Resources. 
 
Statements were made by Court.   
Counsel presented arguments. 
Court stated its findings of facts and conclusions of law. 
COURT ORDERED:  It overturns the State Engineer’s decision. 
Taggart to draft the decision. 
Statements were made by Court. 
 
The Court minutes as stated above are a summary of the proceeding and are not a verbatim record.  The hearing held 
on the above date was recorded on the Court’s recording system. 
______________________________________________________________________________ 
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neither the United States nor PLPT have made any attempt to meet their burden of 

showing that the doctrines of perfection, abandonment, or forfeiture apply. 

"The law of Nevada, in common with most other Western States, requires 

for the perfection of a water right for agricultural purposes that the water must be 

. beneficially used by actual application on the land." Nevada v. United States, 463 

U.S. 110, 126 (1983), quoting, Prosole v. Steamboat Canal Co., 37 Nev. 154, 159-

61, 140 P. 720, 722 (1914). As a consequence, to prove that the water rights 

appurtenant to on-farm ditches have never been perfected, the United States and 

PLPT must make two assumptions. First, that the ditches at issue existed at the 

time the water rights were created and that they have never moved since, and 

second, that the use of those ditches was not a beneficial use of water. As has 

already been discussed above, the use of water in the on-farm ditches is in fact a 

beneficial use. Hage III, 42 Fed. Cl. at 251. Even if one assumes for the sake of· 

argument, however, that the use of water in the on-farm ditches is not a beneficial 

one, the United States and PLPT have failed to show, and have in fact not 

attempted to show, that no use of water was ever made on the lands at issue. 

Absent evidence that the on-farm ditch at issue has existed since the farm has been 

under irrigation and has never moved since, the very likely possibility remains that 

the land was at one time not covered by an on-farm ditch and, therefore, was 

irrigated and the associated water right perfected. 

-35-
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In regards to abandonment, the United States and PLPT have the burden of 

showing, by clear and convincing evidence, that the applicants voluntarily 

relinquished the right with the intention to forsake and desert it. Manse Spring, 60 

Nev. at 287, 108 P.2d at 315. No evidence has been offered, however, to indicate 

_ that any farmer in the Newlands Project intended to abandon water rights to land 

covered by an on-farm ditch that was by necessity only temporary in nature. 

Clearly, there could have been no such intention on the part of the water rights 

holders since after a ditch is moved they would again irrigate the land previously 

covered by the on-farm ditch. To conclude otherwise would be to assume that a 

water rights holder intended to abandon water rights every time an on-farm ditch 

was moved. This certainly cannot be the case since the irrigated land of the farm 

would then be incrementally decreased in size every time an on-farm ditch was 

moved until a significant portion of the farm had been abandoned. There is simply 

no evidence in the record that would indicated that any of the applicants had such 

an intent, and it would of course be ridiculous to assume that they would. 

In regard to forfeiture, the United States and PLPT have the burden of 

showing that there were five consecutive years of nonuse, NRS 533.060 (amended 

1999). There would likewise be no forfeiture if there has been subsequent use of 

the water such as would constitute a cure. Town of Eureka, 108 Nev. 163, 169, 

826 P.2d 948, 952 (1992). Again, as was noted above, the use of the water in the 
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on-farm ditches is a beneficial use, and there is therefore no evidence of nonuse at 

all. This fact notwithstanding, the United States and PLPT have failed to show any 

other evidence of five years of nonuse, a fact that cannot merely be assumed given 

the transient nature of on-farm ditches. PLPT and the United States have therefore 

. failed to meet their burden of proving forfeiture. 

Merely arguing that the use of water in an on-farm ditch is not a beneficial 

use does not immediately lead to the conclusion that there are no water rights 

appurtenant to on-farm ditches. The temporary and transitory nature of on-farm 

ditches requires that some theory be identified as to why the land covered by the 

on-farm ditches does not retain its appurtenant water rights granted to it by the 

Court. The United States and PLPT have failed to do this. Just as importantly, the 

United States and PLPT have clearly failed to meet their burden of proof for the 

theories of perfection, abandonment, or forfeiture. 

The United States has also argued that the inclusion of conveyance loss in 

the duty under the Alpine Decree in some way eliminates any argument that the 

on-farm dirt-lined ditches do not have appurtenant water rights. United States' 

Opening Brief at 30-31. This argument in no way resolves the issue of beneficial 

use since it both assumes that the use is not beneficial, a factual question for which 

IIII 

IIII 
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they offer no evidence, and misinterprets the significance of the "on-fann 

efficiency" that was included as part of the duty available to each water righted 

acre. 

The fact that the duties assigned to bench and bottom lands under the Alpine 

. and Orr Ditch Decrees take into account conveyance and on-fann efficiencies in 

no way alters the fact that on-fann ditches have appurtenant water rights, since, as 

was discussed above, the use of the water in the ditches is beneficial independent 

of the transport of water. This being the case, the fact that the decree has 

accounted for on-fann efficiencies in setting the duty does not alter the fact that 

there are appurtenant water rights any more than it would affect land elsewhere on 

the fann. Likewise, on-fann efficiencies by definition include the loss of water on 

the entire fann, not only in ditches, and are necessary because more water must be 

applied on the upgrade side of a parcel to ensure that sufficient water will flow to 

the downgrade side. This is the case regardless of whether the water is conveyed 

in a ditch or is merely flowing across the field. This inclusion of on-fann 

efficiencies in the water duty cannot, therefore, be assumed to address the issue of 

beneficial use since it applies to every acre of land irrigated within the project 

whether it is ditch or some other type of irrigated land. 

The State Engineer correctly concluded that the General Regulations 

included on-fann ditches within the irrigable acreage of the Applicants, and that 
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--- ----- -----------------

conclusion is consistent with Nevada law, the Alpine and Orr Ditch Decrees, and 

the physical realities of on-farm dirt-lined ditches. Just as importantly, PLPT and 

the United States have failed to identify what legal theory would invalidate these 

water rights and have failed to meet their burden of showing that the water rights 

_ were never perfected, were abandoned, or were forfeited. Ruling 4798 must 

therefore be affirmed in regard to the conclusions related to on-farm dirt-lined 

ditches. 

D. The Issue of Whether the Ditches at Issue Are On-Farm Dirt
Lined Ditches, and Whether Their Use Constitutes a Beneficial 
Use of Water, Is a Factual as Well as a Legal Question, and Since 
No Evidence Was Received Below on This Issue, It Would Be 
Inappropriate for This Court to Rule on This Issue at This Time. 

There is no dispute that the District Court did not address the validity of the 

State Engineer's statements in regard to on-farm ditches. FER at 379-83. In spite 

of this fact both the United States and PLPT do not contend that the issue should 

be remanded, but instead argue that the issue of the on-farm dirt-lined ditches and 

beneficial use are purely legal ones and may be addressed by this Court without 

consideration by the District Court or development or consideration of any facts 

regarding the physical nature of the ditches, how they are used, or the manner in 

which the State Engineer has dealt with them elsewhere in the State. United 

States' Opening Brief at 23. The Appellants are mistaken, however, in asserting 

that this issue is purely a legal one. To the contrary, this issue is primarily factual 
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--- - ----- --------------------------

in nature. As a consequence, should this Court question the State Engineer's 

holding that on-farm ditches are water righted, the appropriate course of action is 

not to announce a general rule oflaw without any relation to the actual facts and 

history of use of the ditches that would impact not only the water users in the 

_ Newlands Project but water rights users throughout the State of Nevada, but rather, 

to remand the question to the State Engineer for additional development of a record 

on this very important state-wide issue. 

A review of relevant case law, the actual physical nature of on-farm di tches 

and the Appellants' own arguments show that the question of whether the on-farm 

ditches have associated water rights is primarily a factual one. 

As was discussed above, the United States Court of Claims has recognized 

that ditches and easements have historically been used for grazing in the State of 

Nevada. Such grazing, and consequently use of water in the ditches, is a 

beneficial use. 

IIII 

The court notes the undisputed historical use of the 
ditches and water at issue for stockwatering and livestock 
maintenance .... 

The court holds that the extent of the right to forage 
around an Act of 1866 ditch is contiguous with the scope 
of the ditch right-of-way: the ground occupied by the 
water and fifty feet on each side ofthe marginal limits of 
the ditch. 
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Hage 111,42 Fed. Cl. at 251. As the Hage III court's findings make clear, the use 

of on-farm ditches is not strictly limited to the conveyance of water, and the actual 

nature of the use of the ditches is a factual one. The analysis of beneficial use will 

be impacted by facts such as whether the ditch is used for forage, how often it is 

. used to convey water, its physical size, etc. Also, depending on which specific 

legal doctrine the United States and PLPT are relying on to support their 

contention that the on-farm ditches do not have appurtenant water rights, i.e. lack 

of perfection, forfeiture, or abandonment, additional facts such as when the ditch 

was constructed, whether it has ever been moved, and how often it has been 

moved, as well as other facts related to intent and use, will be significant. 

The arguments of the United States in regard to beneficial use of water in 

on-farm dirt-lined ditches do not support their ultimate conclusion that this is a 

question oflaw rather than fact. As duly noted by the United States, water is 

beneficially used when applied to a given tract ofland to produce crops. United 

States' Opening Brief at 29, citing Alpine 1,697 F.2d at 854. The critical issue is, 

therefore, how and where the water is actually used. How and where water is used 

is a question of fact, not law. As noted in Hage III and the discussion above, the 

use and history of any given on-farm ditch may involve far more than the mere 

transport of water. This fact is implicitly recognized by the United States by its 

inability to identify what theory would justify denying the Applications at issue. 
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------~----

United States' Opening Brief at 32-33. The United States cannot merely assume 

that the only use of the dirt-lined on-farm ditches is for the conveyance of water, 

that the ditches have never moved, or that the Applicant had the intent to abandon 

water rights. 

It is clear that the question of beneficial use turns on the question of how 

water was used. This is a factual and not a legal question. Should this Court 

determine that the State Engineer in some manner erred in regard to his ruling 

related to on-farm dirt-lined ditches, the appropriate course for this Court would be 

to remand the question for further consideration. 

E. The State Engineer Correctly Determined That PLPT Had Failed 
to Show Nonuse of the Water By Clear and Convincing Evidence 
as Is Necessary to Establish Forfeiture or Abandonment. 

Pursuant to Nevada law, clear and convincing evidence is necessary to prove 

abandonment or forfeiture. Town of Eureka v. State Engineer, 108 Nev. 163, 169, 

826 P.2d 948, 952 (1992). PLPT argues that this Court should remand Application 

49109, parcell; Application 49110, parcell; Application 49120, parcel 3; 

Application 49122, parcels 3,4, and 5; Application 50010, parcels 1 and 2; and 

Application 51738, parcels 4 and 6, on the grounds that the State Engineer's 

finding that PLPT had failed to meet its burden of proof of nonuse of water for 

purposes offorfeiture and abandonment was in error. PLPT cites to this Court's 

Decision in Orr Ditch, 256 F.3d at 948, to support this proposition. PLPT's 
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Opening Brief at 14-19. Contrary to PLPT's contention, the State Engineer did not 

misinterpret the clear and convincing evidence standard by holding that PLPT had 

failed to meet its burden of showing nonuse in respect to these applications. 

In regard to Application 49109, parcell, the State Engineer found that 

. PLPT's evidence showed this parcel was described as bare land and natural 

vegetation. FER at 124. Other evidence indicated, however, that in 1986 the land 

was described as a pasture and that there was actual observation of irrigation in 

1971 through 1977. There was likewise evidence of payment of taxes and 

assessments. From this the State Engineer found that there was no clear and 

convincing evidence of nonuse of the water or an intent to abandon. [d. at 125. 

PLPT's contention that the State Engineer misapplied the clear and convincing 

evidence standard both misinterprets the Alpine V decision and ignores this Court's 

holding in Orr Ditch. 

This Court has recognized that an extended period of nonuse of water, by 

itself, does not create a rebuttable presumption of abandonment. Orr Ditch, 256 

F.3d at 945. The Court adopted the view of the District Court, which had held: 

Where there is evidence of both a substantial period of 
nonuse, combined with evidence of an improvement 
which is inconsistent with irrigation, the payment of 
taxes or assessments, alone, will not defeat a claim of 
abandonment. If. however, there is only evidence of 
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nonuse, combined with the finding of a payment of taxes 
or assessments, the court concludes that the Tribe has 
failed to provide clear and convincing evidence of 
abandonment. 

Id. at 946 (emphasis added). These are the very facts that are presented by 

Application 49109, parcel I. Although there is some evidence of periods of 

nonuse interrupted by periods of actual irrigation, there was no evidence of any 

improvements inconsistent with irrigation. There was, however, evidence of the 

payment of taxes and assessments. Consequently, according to the holding of Orr 

Ditch, PLPT has failed to meet its burden of proof, and the Application was 

correctly granted. 

In addition, this Court's statement in Alpine V regarding the clear and 

convincing standard of proof was based in large part on the perception that there 

was no evidence in the record contradicting PLPT's evidence in regard to the 

parcels at issue there. As is readily apparent here, however, there was 

contradictory evidence offered in regard to Application 49109, parcel I, showing 

use of the land as pasture and numerous years of actual irrigation. Accordingly, 

the State Engineer did not err in concluding that PLPT had failed to meet its 

burden of proof, and since the State Engineer did not find that equitable relief was 

appropriate as to this application, there is no reason to remand this application. 

In regard to Application 49110, parcel I, the State Engineer found that the 

parcel had been described at various times as bare land, trees, and partially 
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irrigated. The descriptions mention undescribed structures on the property in 1962, 

1972, and 1977 but also indicate that there were no structures in 1973, 1974, 1975, 

and 1980-1984. At the hearing in 1986 the Applicants described the 1948 use as a 

pasture and the current use as a church. FER at 128-29. The application to change 

_ the place of use was filed on June 5, 1985, however. !d. at 126. From this 

evidence the State Engineer concluded that PLPT did not prove nonuse and the 

intent to abandon with clear and convincing evidence. Id. at 128-29. This finding 

is consistent with Orr Ditch in that there is insufficient evidence of nonuse and 

improvements inconsistent with irrigation to shift the burden of proof. Likewise, 

the State Engineer cannot be said to have misinterpreted the clear and convincing 

evidentiary standard since there was contradictory evidence as to the use of the 

land. The State Engineer's findings regarding Application 49110, parcel I, must 

therefore be affirmed, and no remand of that application is necessary. 

In regard to Application 49120, Parcel 3, the State Engineer found that the 

land at issue was described from 1948 to 1977 as irrigated or partially irrigated. 

There was therefore no evidence of nonuse for those years. FER at 174. There 

was evidence that a portion of the parcel had been converted to residential use but 

where that portion was and how much land was involved was not identified in any 

way by PLPT. Id. at 174-75. The State Engineer correctly concluded as a result 

that PLPT had failed to meet its burden of showing nonuse as to those portions 
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which were not developed and that it failed to meet its burden as to the remaining 

portions of the parcel where development had occurred by failing to identify in any 

way their location or the amount ofland involved. Id. at 175. There is no dispute 

that PLPT had the burden of showing nonuse and development inconsistent with 

. irrigation, and it is likewise clear that PLPT failed to meet that burden since the 

State Engineer was unable to identify any specific piece of land whose water rights 

the State Engineer could declare forfeited. Remand of this application is therefore 

unnecessary. 

Application 49122 involved the consideration of the three parcels. In regard 

to each of these parcels, the State Engineer found that all of the evidence described 

this land as bare land, natural vegetation or irrigated. FER at 184-87. There was 

no evidence of any development inconsistent with irrigation. For purposes of 

abandonment, then, the burden did not shift and there was insufficient evidence to 

prove intent. 

The evidence presented as to Application 500 I 0, parcels I and 2, described 

the land at various times at bare land, natural vegetation road, and canal. The 

evidence gave no indication what area might be covered by the road and canal, 

however. FER at 270. Since there was inadequate evidence to allow the State 

Engineer to conclude what land had been covered by improvements and no 

evidence that the remainder of the land was used for purposes inconsistent with 
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irrigation, the State Engineer correctly concluded that PLPT had failed to meet its 

burden of proof. Id. at 27l. The State Engineer is not free to guess at the location 

and amount of land that may have been used for improvements and refusing to do 

so does not mean that he has misapplied the clear and convincing evidence 

standard. 

Similarly, Application 51738, parcel 4, was described as farm yard, road, 

and partially irrigated. FER at 364. Most importantly, PLPT's own witnesses 

testified that 0.45 of an acre was irrigated out of the total parcel of 0.50 of an acre. 

Id. at 365. The entire parcel became a city lot after the Change Application was 

filed. Id. at 365. As to parcel 6 of Application 51738, the State Engineer found 

that the land use description over the years was irrigated land or partially irrigated 

land, with a structure appearing in an undisclosed location in 1980. Id. at 365. 

Since PLPT had not proved nonuse for any specifically identifiable portion of the 

parcel, the State Engineer correctly concluded that PLPT had failed to meet its 

burden of showing nonuse and the intent to abandon. Id. 

The contention of PLPT that the State Engineer misapplied the clear and 

convincing evidence standard is not supported by the record here. Unlike the 

applications referred by this Court in Alpine V, there is disputed evidence in regard 

to many of these applications. As to the remainder of the applications, PLPT has 

failed to show that there were any improvements inconsistent with irrigation. The 
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State Engineer was therefore correct to conclude that PLPT had failed to meet its 

burden of proof under the holding of Orr Ditch. The decision of the State 

Engineer as to these applications should therefore be affirmed. 

Unlike the Change Applications addressed by the 0,.,. Ditch Court, the 

_ evidence presented by PLPT as to the nonuse of water is disputed and contradicted 

by other evidence. As the finder of fact, the State Engineer is required to consider 

all of the evidence and give it the weight he deems appropriate. In light of the 

contradictory evidence presented as to these applications, the State Engineer 

correctly concluded that PLPT had failed to show forfeiture or abandonment by 

clear and convincing evidence. The circumstances that caused the Orr Ditch Court 

to comment on the standard of proof are simply not present in this Ruling, and no 

remand is necessary to address the burden of proof. 

F. There Is Substantial Evidence in the Record to Support the State 
Engineer's Finding of Abandonment as to Applications 47809, 
49111, and 49285. 

In Ruling 4798 the State Engineer found that the water rights associated with 

Application 47809, parcels 4 and 5 (Louis A. Guazzini, Jr.); Application 49111, 

parcell (Isabelle E. Winder); and Application 49285, parcell (Darrel W. and 

Patricia A. Norman) have been abandoned.5 FER at 85, 135, and 202. The finding 

5 These appellants will be cumulatively referred to hereafter as the 
"Applicants," and will be referred to individually as "Applicant." 
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--

of abandonment has been appealed by each of the Applicants above. The primary 

question on review of these applications is whether there was substantial evidence 

in the record to support the State Engineer's finding of abandonment. State 

Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991). A review of the 

_ record indicates that the State Engineer did in fact rely on substantial evidence in 

finding that these rights have been abandoned. The State Engineer's decision must 

therefore be affirmed. 

In regard to Application 47809, parcels 4 and 5, the State Engineer 

specifically found the land at issue had been described as bare land and large 

structures from 1962 through 1984. FER at 84. Furthermore, at the 1985 

administrative hearing, the Applicant described the land use of both parcels as a 

school. Id. at 84-85. Based on the Applicant's own evidence that the parcels were 

now occupied by a school, the State Engineer was correct in concluding that this 

was a use incompatible with irrigation and that the burden of proof therefore 

shifted to the Applicants to show facts that would indicate that they did not have 

the intent to abandon the water rights appurtenant to those parcels. Alpine V, 279 

F.3d at 1198-99. Since no evidence was offered by the Applicant that would 

indicate that they did not intend to abandon the water appurtenant to these parcels, 

the State Engineer correctly concluded that PLPT had made a sufficient showing of 

abandonment. 
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The Applicants have argued, however, that the transfer moratorium put in 

place by the United States from 1973 to 1984 precluded the Applicants from 

forming the intent to abandon their water rights. Although the State Engineer does 

not necessarily disagree that the moratorium has a significant bearing on the issue 

_ of intent, this issue was not presented to the State Engineer in the proceedings 

below and were on that account not addressed in Ruling 4798.6 

As a consequence, there is substantial evidence to support the State 

Engineer's determination that the water rights appurtenant to parcels 4 and 5 of 

Application 47809 have been abandoned, and the State Engineer's Ruling to that 

effect should be affirmed. 

The State Engineer found that the water rights appurtenant to parcell of 

Application 49111 had been abandoned based on evidence that showed that no 

water had been placed on the land for 22 years and that the land use is inconsistent 

with irrigated agriculture. FER at 134. The Applicant argues that the State 

Engineer erred in refusing to admit certain documents that would have indicated 

that the water rights at issue here were subject to the intrafarm transfer rule. 

Although the State Engineer asserts that it is well within his right as the finder of 

6 The Applicants likewise argue that 43 C.F.R. § 426.4 defines irrigable 
acreage and that certain of the uses described therein supports their contention that 
water rights have not been abandoned. The State Engineer admits that he did not 
address the import of that regulation below since it was not presented to him for 
consideration. 
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fact to exclude documents from evidence that were not produced to opposing 

counsel in a timely fashion as required by hearing procedures, that issue has since 

become moot in light of this Court's ruling in A/pine V that there can be no blanket 

application of an equitable remedy and that equity does not apply to abandonment. 

.A/pine V, 279 F.3d at 1202-1204. 

As to Application 49285, parcell, the State Engineer found that no water 

had been applied to the parcel for at least seven years and that it was occupied by a 

church and an adjacent dirt parking lot. FER at 201. The State Engineer 

concluded that these uses constituted improvements inconsistent with irrigation 

and that the Applicants failed to show a lack of intent to abandon the water right. 

Based on these facts there can be little argument that there is substantial evidence 

to support the State Engineer's conclusion. 

There is substantial evidence supporting the State Engineer's findings of 

abandonment as to Application 47809, parcels 4 and 5, Application 49111, and 

Application 49285, parcell, and Ruling 4798 should be affirmed in regard thereto. 

VIII. CONCLUSION 

The A/pine V decision, which was decided since the entry of Ruling 4798, 

overruled the District Court's conclusion that equity could be applied to all 

intrafarm transfers. Where the intrafarm transfer rule was the sole basis for 

granting the application, it is therefore necessary to remand such applications to 
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determine whether the facts of each individual case justify the invocation of 

equitable relief. Likewise, Alpine V mandates the remand of these applications for 

a factual determination of intent. However, Nevada law does not limit the facts 

that may be considered by the State Engineer to determine intent. Finally, the 

_ State Engineer correctly concluded that on-farm dirt-lined ditches do have 

appurtenant water rights as they do throughout the State of Nevada. Ruling 4798 

should therefore be sustained as to its holding related to on-farm dirt-lined ditches 

and be remanded for determinations regarding equity and abandonment consistent 

with the holding of Alpine V. 

,-. ~ 
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By: 
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BRIEF FORMAT CERTIFICATION PURSUANT TO CIRCUIT RULE 32-1 

or IS 

Pursuant to Ninth Circuit Rule 32-1, I certify that 
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ST A TEMENT OF RELATED CASES 

Pursuant to Circuit Rule 28-2.6, the parties are directed to list related cases 

now pending before the Ninth Circuit. Cases related to this matter include: United 

States v. Alpine Land & Reservoir Co., Case Nos. 01-16224 and 01-16241; and 

_ United States v. Alpine Land & Reservoir Co., Case Nos. 01-16694 and 01-16789. 
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IN THE OFFICE OF THE STATE ENGINEER 
OF THE STATE OF NEVADA 

IN THE MATTER OF APPLICATION 53662) 

GENERAL 

I. 

RULING ON REMAND 

#5464-K 
By order of remand, the State Engineer again has the 

responsibility to address the IITCID Transfer Cases. II This is the 

result of the Federal District Court's decision in what is commonly 

known as Alpine IV and the Ninth Circuit Court of Appeals' 

decisions in what are commonly known as Alpine V291 and Alpine 

VI292 and the Federal District Court's Order of February 25, 

2004,293 which provided that the pending applications in State 

Engineer's Ruling Nos. 4750, 4798, 4825, 5005 and 5047 were 

remanded to the State Engineer for express findings and 

recommendations on the issues of abandonment and forfeiture. The 

State Engineer was given discretionary authority to reopen any 

hearings he deemed appropriate to permit the applicants and the 

United States and the Pyramid Lake Paiute Tribe to present 

additional evidence limited solely on the issues of forfeiture and 

abandonment: [Forfeiture - whether the applicant was thwarted by 

the government in efforts to transfer; Abandonment - whether the 

applicant attempted unsuccessfully to file for a change in place of 

use or at least inquired about the possibility.] The State 

Engineer was given the discretion to affirm his prior rulings if 

appropriate. The State Engineer was ordered to apply the standards 

set forth by the court consistent with the holdings in Alpine IV, 

V and VI and make explicit findings by applying clear and 

convincing standards, balancing the interests of the applicant with 

the potential negative consequences to the Tribe. The State 

Engineer was also provided the discretion to consider evidence that 

291 291 F.3d 1062 (9th Cir. 2002). 

292 340 F.3d 903 (9th Cir. 2003). 

293 U.S. v. Alpine Land and Reservoir Co., D-184-HDM (D. Nev. 
Feb. 25, 2004) (Minutes of the Court) . 
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Ruling 
Page 2 

( 

an applicant relied on the Federal District Court's prior order to 

his detriment, that is whether an applicant relied on the exception 

for intrafarm transfers. 

FINDINGS OF FACT 

I. 

After reviewing Alpine IV, V and VI together, the State 

Engineer finds the law of the case provides the following: 

1. The Tribe bears the burden of proving clear and convincing 

evidence of acts of non-use of the water, of abandonment and 

an intent to abandon. 

2. All transfers of water rights within the Newlands Project are 

governed by Nevada water law, and neither the U.S. Government 

nor the Truckee-Carson Irrigation District (TCID) had the 

power to transfer water rights, unless in accord with Nevada 

water law. 

3. The amalgamation of the water rights for the Newlands 

Reclamation project is not the relevant set of water rights 

when addressing the issue of forfeiture. The landowner cannot 

claim 1902 as the relevant date as to when said landowner's 

water rights were initiated. The State Engineer is to look at 

the specific water rights appurtenant to a specific tract of 

land and the landowner must demonstrate that he or she took 

affirmative steps to appropriate water prior to 1913 to be 

exempted from Nevada's forfeiture statutes. The Ninth Circuit 

Court of Appeals in Alpine VI has affirmed the State 

Engineer's determination as to the relevant contract dates. 

4. A water right holders non-use of a water right is some 

evidence of an intent to abandon the right and the longer the 

period of non-use, the greater the likelihood of abandonment. 

But said non-use is only some evidence of an intent to abandon 

the right. There is no rebuttable presumption of abandonment 

under Nevada water law, but a prolonged period of non-use may 

raise an inference of an intent to abandon. 

5. Abandonment is a question of fact to be determined from all 
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Ruling 
Page 5 

( ( 

a drain ditch, that no water was placed to beneficial use on that 

parcel from 1948 to 1989, and the land use is inconsistent with 

irrigation. 

At the hearing on remand, the new holder of the water rights 

argued that drain ditches should fall under the category of on

farm, dirt-lined ditches; therefore, the State Engineer should 

allow the Applicant to show beneficial use of water on the drain 

di tch. However, the Applicant did not provide any evidence to 

support its contention that drain ditches were considered a water

righted area. The State Engineer refers to the General Findings of 

Fact Applicable to All Applications Under Consideration in State 

Engineer's Ruling No. 5005 and specifically Finding X in which the 

State Engineer notes that waste ditches and drains were not 

considered part of the irrigable acreage. The State Engineer never 

made a finding that drain ditches were considered irrigable areas, 

and the matter was not remanded or the hearings reopened to raise 

new arguments this far into the cases. Further, the purpose of the 

remand was not to revisit the State Engineer's land use 

determinations. The State Engineer affirms his original findings 

and recommends the Federal District Court also affirm those 

findings, and not accept the new issue that drain ditches are 

irrigated or irrigable areas. 

The State Engineer finds the Applicant did not present any 

evidence addressing the standards required by the Ninth Circuit 

Court of Appeals or by the Federal District Court on remand to the 

State Engineer. The State Engineer recommends the Federal District 
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Ruling 
Page 6 

( ( 

Court find the water rights appurtenant to Parcels 1 and 3 and a 

portion of Parcel 2 be 

HR/SJT 

Dated this 14th day of 

~D~e~c~em~b~e~r~ __________ , 2004. 
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I. STATEMENT OF JURISDICTION 

The District Court maintains ongoing jurisdiction of United States v. Alpine 

Land & Reservoir Co., Case No. D-184-LDG, of which this case is a part, under 

28 U.S.C. § 1345. See United States v. Alpine Land & Reservoir Co., 503 F. Supp. 

877, 879 (D. Nev. 1980), substantially aff'd, 697 F.2d 851 (9th Cir. 1983), cert. 

denied, 464 U.S. 863 (1983); United States v. Alpine Land & Reservoir Co., 878 

F.2d 1217, 1219 n.2 (9th Cir. 1989), cert. denied, 498 U.S. 817 (1990) (Alpine II). 

This Court has jurisdiction of this appeal under 28 U.S.C. § 1291. 

II. ISSUES PRESENTED FOR REVIEW 

A. Whether the PyraIllid Lake Paiute Tribe's sovereign immunity has 

been waived for purposes of the administration of the Alpine Decree by the 

McCarran Amendment and by the Tribe's involvement in this litigation. 

B. Whether the District Court has continuing jurisdiction over the water 

rights at issue in this case and properly exercised that jurisdiction. 

C. Whether the Carson Water Subconservancy District's detennination 

that the proposed match transaction met the criteria for the A.B. 380 settlement 

program is final and therefore binding on the District Court and other agencies 

dealing with those water rights. 

IIII 

IIII 

-1-

JT APP 513
JA 517



) 

III. STATEMENT OF THE CASE, COURSE OF PROCEEDINGS, AND 
DISPOSITION BELOW 

This case presents an appeal of the Order of the District Court for the 

District of Nevada (District Court) entered March 30, 2006. That Order held that 

respondent Richard Bass (Bass), the owner of water rights that are the subject 

matter of Nevada State Engineer's Change Application 51060 (the Application or 

Application 51060), could participate in Nevada's A.B. 380 program and required 

the Pyramid Lake Paiute Tribe of Indians (the Tribe) to withdraw its protests to the 

Application. Excerpt of Record of Appellants Pyramid Lake Paiute Tribe of 

Indians (EOR) at 97-101. 

Application 51060 is one of several applications in what has been referred to 

by the Nevada State Engineer (State Engineer) as "Group 6" in this transfer 

litigation. A public administrative hearing was held on Application 51060 on 

February 16 and 22, 1989, in Reno, and Carson City, Nevada. Supplemental 

Excerpts of Record of the Nevada State Engineer (SEOR) at 2-3. As part of those 

proceedings the parties stipulated to incorporate the record of previous 

administrative hearings in regard to other change applications into the record of 

this matter. SEOR at 3. The application was originally approved by State 

Engineer's Ruling No. 3598. SEOR at 4. On July 7, 1989, the Ninth Circuit Court 

of Appeals addressed an appeal of related change applications in United States v. 

Alpine Land and Reservoir Co., 878 F.2d 1217 (9th Cir. 1989), cert. denied, 498 
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u.s. 817 (1990) (Alpine II). As a result of that decision Application 51060 was 

remanded to the State Engineer by the District Court on July 25, 1990. SEOR at 4. 

Following a hearing at which no additional evidence was taken the State Engineer 

issued Ruling on Remand 3778 on February 8, 1991, SEOR at 4 n.12, and once 

again granted the Application. Other change applications were similarly affimled 

by the State Engineer in Ruling 3868 on January 30, 1992. SEOR at 5. 

,. •. . 

The Tribe and the United States appealed both Ruling 3778 and Ruling 3868 

to the District COUli. On April 20, 1992, the District Court issued a minute order 

granting a joint motion by The Tribe, the United States, the State Engineer, and the 

Truckee-Carson Irrigation District to stay the appeal pending the consideration of 

other rulings of the State Engineer that were on appeal to the Ninth Circuit Court 

of Appeals. SEOR at 5. 

During the pendency of the stay the Ninth Circuit Court of Appeals decided 

United States v. Alpine Land and Reservoir Co., 983 F.2d 1487 (9th Cir. 1993) 

(Alpine III). In light of that decision, the District Court remanded both Ruling 

3778 and Ruling 3868 to the State Engineer together with all other pending Change 

Application appeals on October 4, 1995, for consideration of the issues of 

perfection, abandomnent, and forfeiture. SEOR at 8. In response to the District 

Court's remand, the State Engineer conducted further hearings on various dates 

between October 1996 and January 1999. SEOR at 13-15. As a result of an appeal 
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of State Engineer's Ruling No. 4591, which dealt with related change applications, 

the District Court entered an order on September 3, 1998, United States v. Alpine 

Land and Reservoir Co., 27 F. Supp. 2d 1230 (D. Nev. 1999) (Alpine IV), 

addressing the issues of abandonment, forfeiture, and equity, as well as other 

issues. SEaR at 16-18. As a result of that Order the State Engineer reopened the 

proceedings on celiain change applications and entered Ruling on Remand 4798 on 

September 24, 1999. Id. The Tribe and the United States appealed Ruling 4798 to 

the District COUli which affirmed the Nevada State Engineer's Ruling by order 

entered February 22, 2001. The State Engineer reopened proceedings on other 

change applications and entered Ruling on Remand 4825 on December 21, 1999. 

Id. The District Court affinned Ruling 4825 by order entered on April 18, 2001, 

which the Tribe then appealed. The State Engineer specifically addressed 

Application 51060 as part of Ruling on Remand 5047 entered on August 9, 2001. 

SEaR at 21-3l. 

The Ninth Circuit Court of Appeals reversed Ruling 4798 in part and 

remanded for further proceedings in United States v. Alpine Land and Reservoir 

Co., 291 F.3d 1062 (9th Cir. 2002) (Alpine V). Ruling 4825 was reversed in part 

and remanded by the Ninth Circuit in United States v. Alpine Land and Reservoir 

Co., 340 F.3d 903 (9th Cir. 2003) (Alpine VI). Following the remands in Alpine V 

and Alpine VI the District Court entered an Order on February 25, 2004, relnanding 

-4-

JT APP 516
JA 520



) 

to the Nevada State Engineer all applications pending as paIi of State Engineer's 

Ruling Nos. 4591,4750,4798,4825,5005, and 5047. EaR at 27. 

On Decenlber 14,2004, the State Engineer entered Ruling on Remand 5464-

E and recommended to the District Court that it declare the water rights at issue in 

Application 51060 to be abandoned. EaR at 34. That same month, following the 

ently of Ruling on Remand 5464-E, Bass elected to participate in the A.B. 380 

settlement program. On September 9, 2005, Bass filed a Motion to Enforce 

Settlement Agreement and Enter Judgment Thereon Consistent with NRS Chapter 

533,533.040, 533.060 as Amended in 1999, or in the Alternative, for Leave to File 

Late Objection (Appeal) to Ruling 5464-E (Motion to Enforce Settlement). EOR 

at 97. On March 10, 2006, the District Court affirmed Ruling on Remand 5464-E. 

EOR 53-97. On March 30, 2006, the District Court granted the Bass Motion to 

Enforce Settlement and ordered the Tribe to withdraw its protest to Application 

51060. EOR at 101. The Tribe appealed the March 29, 2006, Order by Notice of 

Appeal filed April 10, 2006. 

IV. STATEMENT OF FACTS AND SUMMARY OF HISTORY OF THE 
NEWLANDS PROJECT AND THE ALPINE LITIGATION 

The water rights at issue in Application 51060 are appurtenant to lands 

irrigated in the Newlands Project, a federal reclamation project in Nevada. The 

Newlands Project is supplied with water from both the Truckee River and Carson 

River, although only the Carson River flows directly into the Newlands Project. 
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Water is diverted from the Truckee River at the Derby Dam, where it flows 

through the Truckee Canal to Lahontan for Newlands Project use. Nevada v. 

United States, 463 U.S. 110, 115-16 (1983). 

Upon passage of the Reclamation Act of 1902, the Secretary of the Interior 

withdrew 232,800 acres in westenl Nevada, which ultimately became the 

Newlands Project. The Newlands Project's goal was to tum wasteland into 

farmland with irrigation water supplied from the Carson and Truckee Rivers. Id. 

In 1913 the United States initiated United States v. Orr Water Ditch Co., 

Equity No. A-3 (D. Nev. Sept. 4, 1944), in an attempt to settle the competing 

claims to the waters of the Truckee River. The United States initiated separate 

litigation to adjudicate claims to the water of the Carson River, which concluded 

with the entry of a final ~ecree in 1980. See United States v. Alpine Land & 

Reservoir Co., 503 F. Supp. 877 (D. Nev. 1980), substantially aff'd, 697 F.2d 851 

(9th Cir. 1983), cert. denied, 464 U.S. 863 (1983). 

This appeal is the result of protracted litigation and administrative hearings 

before the Nevada State Engineer beginning in the mid-1980s with respect to 

applications for the transfer of water rights from existing places of use to proposed 

places of use by famlers within the Newlands Project. This litigation has primarily 

addressed questions of whether and how the State Engineer and the federal courts 

are to detennine when a water right proposed for transfer was perfected by placing 
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that water to a beneficial use, the date on which the water right was considered to 

be initiated for purposes of forfeiture, and whether or not the water rights have 

been forfeited or abandoned as those doctrines are applied under Nevada law. 

In United States v. Alpine Land & Reservoir Co., 697 F.2d 851 (9th Cir. 

1983), cert. denied, 464 U.S. 863 (1983) (Alpine J), the Ninth Circuit Court of 

Appeals confirmed in accordance with the Alpine Decree and the Reclamation Act 

of 1902, 43 U.S.C. §§ 371-390, that Nevada law governed the transfer of water 

rights within the Newlands Project. Then, as a result of a collateral attack on the 

Orr Ditch Decree, the United States Supreme Court in Nevada v. United States, 

463 U.S. 110 (1983), rejected the contention that the United States is the owner of 

the water rights in the Newlands Project or that the Orr Ditch Decree could be 

reopened to allow the Tribe to make claims for additional water. 

As a result of the decisions in Alpine I and Nevada v. United States, and at 

the advice of the United States, numerous project farmers began filing applications 

with the State Engineer consistent with the laws of Nevada to transfer those water 

rights from the historic places of use to proposed places of use. Many of the 

applications were protested pursuant to Nevada law by the Tribe. 

The first challenges to the change applications resulted in Alpine II, 878 F.2d ,. 

1217. Of 129 transfer applications that were considered by the Nevada State 

Engineer, 25 were validly challenged by the Tribe and the United States on the 
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grounds of forfeiture and/or abandonment. In Alpine II this Court reaffimled that 

Nevada law applied to the transfer applications and held that it was appropriate for 

the State Engineer to adjudicate the issues of perfection, abandonment, and 

forfeiture. The Ninth Circuit also held that water rights that have not been put to 

beneficial use may not be trans felTed and that issues of forfeiture and abandonment 

could not be raised on appeal if the change application was not protested on those 

grounds before the State Engineer. 

On the remand of Alpine II the District Court upheld the State Engineer's 

pnor detenninations with respect to the forfeiture and abandonment of water 

rights. Alpine III, 983 F.2d at 1491. That ruling was appealed, resulting in the 

Alpine III decision. In Alpine III this Court held that the State Engineer and the 

District Court abused their discretion by failing to make proper factual findings 

with respect to the issues of forfeiture and abandonment. Id. at 1496-97. With 

respect to abandonment, the Alpine III Court held that the decision of the State 

Engineer shall be prima facie COlTect and the burden of proof shall be on the party 

challenging the decision but concluded that the proper inquiry was not as to the 

intent of the project water users as a whole, but rather the intent of the specific 

applicant. The Alpine III Court also rejected the Tribe's argument that nonuse of 

water by the owner of a water right gives rise to a rebuttable presumption of intent 

to abandon under Nevada law. Id. at 1494 n.8. As to forfeiture, the Court held that 
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under Nevada law the forfeiture statute does not apply to water rights that vested or 

were initiated prior to the statute's enactment on March 22, 1913. Id. at 1495-96. 

On remand the Nevada State Engineer issued Interim Ruling Nos. 4411 and 

4591, concluding therein that an extended period of nonuse of water does not by 

itself create a rebuttable presumption of abandonment under Nevada law. SEOR 

11-13. Also, the State Engineer held that, since it was universally believed within 

the Newlands Project that the United States owned the water rights until 1983 and 

the United States at all times prior to 1983 had conducted itself and held itself out 

as the owner of the water rights, no one within the proj ect could fOlmulate an 

intent to abandon a water right he or she did not believe they owned. SEOR 16-18. 

Finally, the State Engineer found that if the lands being stripped of water rights 

were simultaneously replaced by" irrigated lands within the same farm unit or 

contract area there could not be a forfeiture or abandonment. Id. 

The District Court affim1ed Ruling 4591 and, consistent with Alpine II, held 

that traditional equitable principles govern whether the strict requirements of 

Nevada water law are to be relaxed. The District Court found that "intrafarm 

transfers within the Newlands Reclamation Project should be upheld as a matter of 

equity," Alpine IV, 27 F. Supp. 2d at 1244, and remanded several of the 

applications to the State Engineer for additional consideration regarding 

abandonment and forfeiture. This Court specifically directed the State Engineer to 
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identify any other applications that involve intrafarm transfers so the court could 

affinn those transfers. Id. at 1245 n.l3. 

On remand the Nevada State Engineer issued Supplemental Ruling on 

Remand 4750 (Ruling 4750). That ruling confimled that three of the applications 

involved intrafarm transfers and as such the law of forfeiture and abandonment did 

not apply. The State Engineer identified intrafarm transfers as those in which the 

existing place of use and proposed place of use were owned by the same person. 

Ruling 4750 was affimled by order of the District Court on February 14, 2000. 

The District Court's order affirming Ruling 4750 was appealed and sustained in 

part and reversed in part by this Court in Alpine V, 291 F.3d 1062 (9th Cir. 2002). 

In Alpine V this Court upheld the District Court's findings as to the 

evidentiary standards to be applied to abandonment, citing to the then recently 

decided opinion United States v. Orr Water Ditch Co., 256 F.3d 935 (9th Cir. 

2001) (Orr Ditch). The Alpine V Court specifically noted that (1) a prolonged 

period of nonuse does not create a rebuttable presumption of abandonment, (2) that 

abandonment is to be detennined from all of the surrounding circumstances, and 

(3) where there is evidence of a substantial period of nonuse and evidence of 

improvements inconsis.t~nt with irrigation, the payment of assessments and taxes 

alone will not defeat a claim of abandonment. Alpine V, 291 F.3d at 1072-73. The 

Alpine V Court also held that a blanket equitable exemption was contrary to Alpine 
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prevent individual transfer applicants from losing their water rights." Alpine V, 

291 F.3d at 1076. Finally, the Alpine V Court concluded that equitable relief was 

unavailable to avoid abandonment since a showing of a lack of intent would avoid 

abandomnent as a matter of law. Alpine V, 291 F.3d at 1077. 

The Nevada State Engineer entered Ruling 4825 on December 21, 1999, 

SEOR at 18, prior to both the Orr Ditch and Alpine V decisions. In that Ruling the 

State Engineer determined that some additional applications were subject to the 

"intrafann" exenlption to forfeiture and abandomnent. The State Engineer also 

found that celiain of the parcels at issue in that ruling were on-farm dirt-lined 

ditches and were therefore not subject to forfeiture or abandonment. Alpine VI, 

340 F.3d at 907. The District Court affirmed Ruling 4825 in its entirety. Id. The 

District Court's order affirming Ruling 4825 was appealed to the Ninth Circuit by 

the United States and the Tribe. 

In Alpine VI the Ninth Circuit affilTIled its findings in Alpine V in regard to 

equitable relief from forfeiture and the evidence necessary to show an intent to 

abandon and remanded so that findings of fact could be made on a case-by-case 

basis. Alpine VI, 340 F.3d at 908, 914, 916-19. The Ninth Circuit likewise 

overruled the State Engineer's finding that on-fann dirt-lined ditches within the 

irrigable area of an existing place of use are a per se beneficial use of water on the 

-11-

JT APP 523
JA 527



) J 

parcel covered by the ditch. The Ninth Circuit remanded for detennination on an 

individual basis as to whether there had been "beneficial use of the water as it 

relates to all parcels claiming an appurtenant right due to the transfer of the water 

through a diIi lined ditch." Alpine VI, 340 F.3d at 925. 

In response to the holdings of Alpine V and Alpine VI the District Court 

remanded all of the pending applications to the Nevada State Engineer for further 

findings, which resulted in entry of State Engineer's Ruling 5464 and Rulings 

5464-A through 5464-K. Ruling 5464-E specifically addressed Application 51060, 

and the State Engineer found in regard to that Application that "no evidence was 

presented as to continuous use of the water rights. Therefore, the State Engineer 

finds the Application did not meet the standards required by the court and must 

reconmlend the District Court declare the water rights abandoned." EaR at 34. 

Following the entry of Ruling 5464-E, Bass elected to participate in the 

A.B. 380 Settlement Program. EaR at 98. That program is administered by the 

Carson Water Subconservancy District (CWSD) and not by the Nevada State 

Engineer. Assenlbly Bill No. 380, Section 4(2) and Section 5. EaR 14, 98. On 

July 20, 2005, CWSD held a meeting to consider the Bass request to participate in 

the A.B. 380 Settlement Program. CWSD voted to consider the State Engineer's 

conclusions as "recommendations" since they were referred to as such by the 
... ---

District COUli and .. R~ling 5464-E, and to allow Bass to paIiicipate in the settlement 
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program. EOR at 48. No appeal was taken from that decision of CWSD. The 

Tribe refused, however, to "sign off' on the proposed A.B. 380 match that would 

have allowed the State Engineer to approve the change in place of use proposed by 

Application 51060. EOR at 52. 

In response to the Tribe's refusal to SIgn off on the Bass request to 

participate in the A.B. 380 program, Bass filed his Motion to Enforce Settlement 

on September 9, 2005. EOR at 97. On March 10, 2006, the District Court 

affimled Ruling on Remand 5464-E. EOR 53-97. On March 30, 2006, however, 

the District Court granted the Bass Motion to Enforce Settlement and ordered the 

Tribe to withdraw its protest to Application 51060. EOR at 101. 

V. SUMMARY OF THE ARGUMENT 

Although it is generally true that Indian tribes enjoy in1ll1unity from suit in 

state or federal court, that immunity exists at the sufferance of Congress and may 

be waived. In addition, an Indian tribe may itself consent to suit. 

Congress has expressly waived tribal inmlunity under the circumstances of 

this case by passage of the McCarran Amendment, 43 U.S.C. § 666. The 

McCarran Amendment expressly waives the United States' and Indian tribes' 

_ sovereign inmlunity for purposes of administration of general streani~djudications 

such as the Alpine Decree. The actions taken by the District Court in its Order of 

March 30, 2006, constituted administration of the Alpine Decree since they were 
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necessary to the detennination of whether certain water rights were valid and water 

could be delivered to the proposed places of use. The Tribe therefore incorrectly 

asserts that its sovereign immunity was violated by the District COUli's March 30, 

2006, Order which was entered as part of its administration of the Alpine Decree. 

The Tribe has similarly waived its immunity by participating for over twenty 

years in the administrative and judicial proceedings addressing the validity of the 

water rights at issue in Application 51060 and over 300 other change applications. 

The District COUli's interpretation of A.B. 380 was a necessary part of detennining 

the validity of the Application 51060 water rights and whether water may be 

delivered to the proposed places of use. The Tribe cannot waive its inmlunity for 

the purposes of challenging a proposed change in place of use based on the state 

law principle of abandollinent but then assert in the same proceedings that it has 

not waived its inullunity for purposes of the interpretation of another principle of 

state law that also directly bears on the validity of those rights. 

The Tribe has likewise asselied that the District Court was without 

jurisdiction to interpret A.B. 380. The argument may not be accepted. It is a well 

established principle that the District Court has continuing jurisdiction over the 

Alpine Decree and that such jurisdictiQn is not limited therely to the review of 

decisions of the Nevada State Engineer on change applications, but extends to 

administration of all provisions of the Alpine Decree and interpretation of 
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applicable Nevada law. To conclude otherwise would be to render express 

provisions of the Alpine Decree null and unenforceable and would restrict the 

District COUli from making the most basic of determinations under the Decree: 

may water be delivered to the original or new places of use for the Application 

51060 water rights? 

Even if it is assumed for the sake of argument that the District Court was 

without jurisdiction to interpret A.B. 380 or that the Tribe was immune from suit, 

CWSD, the sole entity granted authority to administer the A.B. 380 program, 

detenllined that the transaction proposed by Appellee Bass complied with the 

terms of that statute, and no appeal has been taken from that decision. Since that 

decision has not been appealed to or challenged in any other forum, that decision 

must be considered final and is binding upon the District Court and any 

administrative entity that is required to address the validity or status of the water 

rights at issue under Application 51060. The District Court and the Nevada State 

Engineer would, therefore, be required to take action consistent with CWSD's 

decision in dealing with the Application 51060 water rights. 

The District Court's Order of March 30, 2006, must, as a consequence of the 

above, be affimled in its entirety. 

IIII 

IIII 
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VI. STANDARD OF REVIEW 

Nevada law governs the issues presented by this case. "The Supreme Court 

has held, in California v. United States, 438 U.S. 645, 57 L. Ed. 2d 1018,98 S. Ct. 

2985 (1978), that state law will control the distribution of water rights to the extent 

there is no preen1pting federal directive." Alpine I, 697 F.2d at 858. 

State law controls as to procedure as well as to substantive issues. "The 

Alpine decision necessarily contemplated that state law would control both the 

process and the substance of a proposed transfer of water rights." Alpine II, 878 

F.2d at 1223. As a consequence, "all Nevada change applications will be directed 

to the State Engineer and will be governed by Nevada law." United States v. 

Alpine Land & Reservoir Co., 503 F. Supp. 877, 893 (D. Nev. 1980), substantially 

ajf'd, 697 F.2d 851,858 (9th Cir. 1983), cert. denied, 464 U.S. 863 (1983). "We 

agree with the district judge that the notice and protest procedures of Nevada law 

are adequate to allow exploration of these issues, when they arise, before the state 

engineer." Alpine I, 697 F.2d at 863. 

Determinations regarding personal jurisdiction are reviewed de novo. 

Schwartzenegger v. Fred Martin Motor Co., 374 F.3d 797, 800 (9th Cir. 2004); 

Peterson v. Highland Music, Inc., 140 F.3d 1313, 1317 (9th Cir. 1998). Whether a 

district court has subject matter jurisdiction is similarly reviewed de novo. Coyle v. 

P.T Garuda Indonesia, 363 F.3d 979, 984 n.7 (9th Cir. 2004). However, factual 
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findings on jurisdictional questions are reviewed for clear error. Id. Questions of 

tribal sovereign immunity are reviewed de novo. Linneen v. Gila River Indian 

Community, 276 F.3d 489,492 (9th Cir. 2002). 

A district court's interpretation of state law is reviewed de novo. Rabkin v. 

Oregon Health Sciences Univ., 350 F.3d 967, 970 (9th Cir. 2003). In reviewing 

questions of state law, this COUli must detenlline what meaning the state's highest 

court would give the statute in question. Goldman v. Standard Insurance Co., 341 

F.3d 1023, 1026 (9th Cir. 2003). 

A district court's interpretation of the meaning of contract provisions are 

questions of law reviewed de novo. United States v. 1.377 Acres of Land, 352 F.3d 

1259, 1264 (9th Cir. 2003). When an interpretation of a contract is premised upon 

extrinsic evidence, then the court's findings of fact must be upheld unless clearly 

erroneous. Id. See also DP Aviation v. Smiths Industries Aerospace and Defense 

Systems Ltd., 268 F.3d 829, 836 (9th Cir. 2001). 

To the extent that this appeal may involve the review of an order or decision 

of the Nevada State Engineer, the Alpine Decree and Nevada law provide, "that the 

decision of the Engineer' shall be prima facie correct, and the burden of proof shall 

be upon the party challenging the Engineer's decisions.' Alpine Decree, 

Administrative Provisions Par. 7; See also NRS 533.450(9) (same)." Alpine IlL . -
983 F.2d at 1494. The function of this Court is to review the evidence on which 
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the Nevada State Engineer based his decision to ascertain whether the evidence 

supports the decision, and if so, the Court is bound to sustain the Nevada State 

Engineer's decision. State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 

495,497 (1985). 

Review of a decision of the Nevada State Engineer is in the nature of an 

appeal. NRS 533.450(1). The Nevada Supreme COUl1 has interpreted NRS 

533.450 to mean that a petitioner does not have a right to de novo review or to 

offer additional evidence at the District COUl1. Revert v. Ray, 95 Nev. 782, 786, 

603 P.2d 262, 264 (1979). See also Kent v. Smith, 62 Nev. 30, 32, 140 P.2d 357, 

358 (1943); State Engineer v. Curtis Park, 101 Nev. at 32,692 P.2d at 497; State 

Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203,205 (1991); Town of Eureka 

v. State Engineer, 108 Nev. 163, 165, 826 P.2d 948, 949 (1992); United States v. 

Alpine Land & Reservoir Co., 919 F. Supp. 1470, 1474 (D. Nev. 1996). 

VII. ARGUMENT 

The Tribe has asserted that the District Court erred in entering its Order of 

March 30, 2006, both because the Tribe was immune from suit and because the 

District Court did not have jurisdiction over the question presented by the Bass 

Motion to Enforce Settlement. 1 The Tribe's arguments regarding inllTIunity and 

The Tribe has likewise raised issues regarding the interpretation of 
A.B. 380. Because the State Engineer is not charged with the administration of the 
A.B. 380 water settlement program, he takes no position in regard to that statute's 
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jurisdiction are incorrect and must be rejected. First, Congress has by passage of 

the McCarran Amendment expressly waived tribal immunity for the purposes of 

the general adjudication of water rights and their subsequent administration. The 

Tribe has also waived its imnmnity to suit by participating in this litigation for over 

20 years. Likewise, the District Court maintains ongoing jurisdiction over the 

water rights at issue here and did not err in interpreting and applying state law that 

will affect the status and use of those rights and, therefore, the administration of 

the Alpine Decree. Finally, the decision of CWSD has not been appealed by any 

party and, as a final decision of the agency charged with the administration of A.B. 

380, may be relied upon by the District Court and other agencies. 

A. Tribal Immunity Has Been Waived for the Administration of the 
Alpine Decree by the McCarran Amendment and by the Tribe's 
Own Actions. 

Although it is true that as "a general proposition, Indian tribes are immune 

from suit in state or federal court," United States v. State of Oregon, 657 F.2d 

1009, 1012 (9th Cir. 1982), that immunity "exists only at the sufferance of 

Congress and is subject to complete defeasance." Id. at 1013. In addition, Indian 

tribes may themselves consent to suit without express Congressional authority. Id. 

Here Congress has expressly waived the Tribe's inm1unity for plJ.rposes of the 

interpretation or administration, except as to limitec!. issues set forth below. By 
doing so the State Engineer does not impliedly agree with or acquiesce to the 
interpretation advocated by any party. 
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administration of the Alpine Decree. Likewise, the Tribe's actions in challenging 

the validity of water rights adjudicated by the Alpine Decree in the District Court, 

before the Nevada State Engineer, and before CWSD constitute a waiver of its 

immunity for purposes of the administering the Alpine Decree. 

1. The McCarran Amendment 'Vaives the Tribe's Immunity 
From Suit Under the Circumstances of This Case. 

By the passage of the McCarran Amendment, 43 U.S.C. § 666, Congress 

expressly waived the immunity of the United States for purposes of administering 

general stream adjudications such as the Alpine Decree. The McCarran 

Amendment states in relevant pati: 

Consent is hereby given to join the United States as a 
defendant in any suit (1) for the adjudication of rights to 
the use of water of a river system or other source, or (2) 
for the administration of such rights, where it appears 
that the United States is the owner of or is in the process 
of acquiring water rights. . .. The United States, when a 
party to any such suit, shall (1) be deemed to have 
waived any right to plead that the State laws are 
inapplicable .... 

43 U.S.C. § 666(a). 

By passage of the McCarran Amendment Congress not only expressly 

waived the United States' sovereign immunity but also waived the sovereign 

imnmnity of Indian tribes for purposes of the adjudication and the administration 

of water rights. 

IIII 
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United States v. District Court for Eagle County, 401 
U.S. 520 (1971), and United States v. District Court for 
Water Div. 5, 401 U.S. 527 (1971), held that the 
provisions of the McCarran Amendment, whereby 
"consent is . . . given to join the United States as a 
defendant in any suit (1) for the adjudication ... or (2) 
for the administration of [water] rights, where it appears 
that the United States is the owner ... by appropriation 
under state law, by purchase, by exchange, or otherwise . 
. . ," subject federal reserved rights to general adjudication 
in state proceedings for the detemlination of water rights. 
More specifically, the Court held that reserved rights 
were included in those rights where the United States was 
"otherwise" the owner. [Citation omitted]. Though Eagle 
County and Water Div. 5 did not involve reserved rights 
on Indian reservations, viewing the Government's 
trusteeship of Indian rights as ownership, the logic of 
those cases clearly extends to such rights. Indeed, Eagle 
County spoke of non-Indian rights and Indian rights 
without any suggestion that there was a distinction 
between them for purposes of the Amendment. 

Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 809 

(1976). The Court specifically noted: "The Government has not abdicated any 

responsibility fully to defend Indian rights in state court, and Indian interests may 

be satisfactorily protected under regimes of state law." Id. at 812. As a 

consequence, the Tribe's sovereign immunity has been waived for purposes of the 

administration of the Alpine Decree just as it has been waived for the United 

States. 

IIII 

IIII 
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This Court has also held that the waiver of immunity provided for by the 

McCarran Amendment applies to the administration of water rights and not only 

for their adjudication. 

We agree with the conclusion of United States District 
Judge Roger D. Foley expressed in United States v. 
Hennen 300 F Supp. 256 (D. Nev. 1968), that Congress 
intended a waiver of immunity under subsection (2) only 
after a general stream detennination under subsection (1) 
has been made: "to administer a decree is to execute it, 
to enforce its provisions, to resolve conflicts as to its 
meaning, to construe and to interpret its language. Once 
there has been such an adjudication and a decree entered, 
then one or more persons who hold adjudicated water 
rights can, within the framework of § 666(a)(2), 
commence among others such actions as described 
above, subjecting the United States, in a proper case, to 
the judgment, orders and decrees of the court having 
jurisdiction. " 

South Delta Water Agency v. United States, 767 F.2d 531, 541 (9th Cir. 1985). 

Likewise, this Court has held that the ternlS of the McCarran Amendment are 

retroactive in application. 

We hold that the McCarran Amendment waIves the 
United States's immunity from suit, not only for the 
administration of water rights acquired after the statute's 
enactment, but also for the administration of water rights 
acquired before the law came into effect. Hence, even 
though the Humboldt Decree predates the Amendment by 
nearly two decades, the Amendment governs this case. . 

State Engineer v. South Fork Band of the Te-Moak Tribe of Western Shoshone .-.--

Indial1S of Nevada , 339 F.3d 804,813 (9th Cir. 2003). The tenns of the McCarran 
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Amendlllent therefore apply to the Alpine Decree and to all paliies to the Decree, 

including the Tribe. 

The actions taken by the District Court as part of its Order of March 30, 

2006, constitute the administration of rights adjudicated as part of a general stream 

adjudication and, therefore, fall under the provisions of the McCan-an Amendment. 

The cen~ral issue of all of the litigation involving the changes in place of use of 

water rights within the Newlands Project, frOlll Alpine II to Alpine VI, is whether 

the applicants have valid water rights under Nevada law and whether, as a 

consequence, water may be delivered for the irrigation of the lands to which those 

rights are appurtenant. Detenllining whether water may be delivered to a specific 

parcel of land is the basic act in executing a decree, and detemlining that water 

may not properly be delivered to a parcel of land is the basic act in enforcing the 

provisions of a decree. By detemlining that Application 51060 could be granted 

pursuant to Nevada law and water delivered to the identified land, the District 

Court was administering the Alpine Decree. "[T]o administer a decree is to 

execute it, to enforce its provisions, to resolve conflicts as to its meaning, to 

construe and to interpret its language." South Delta Water Agency, 767 F.2d at 

541. The District Court's determination that Apl?lication 51060 could be granted 

because the application_orad complied with the matching provisions of A.B. 380 

was an act of administering the Alpine Decree, making the McCan-an Amendment; 
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and its waiver of tribal inllTIunity, applicable to this case. The Tribe's contention 

that it is inmlune from the Court's Order of March 30, 2006, must be rejected as a 

consequence. 

2. The Tribe Has Waived Its Sovereign Immunitv Bv 
Challenging the Validity of the Water Rights At Issue Here 
in Administrative Forums and the District Court. 

Not only has Congress expressly waived the Tribe's sovereign immunity for 

purposes of the administration of the Alpine Decree, but the Tribe has by its 

participation in the change application proceedings and all of the subsequent 

appeals waived its immunity for purposes of detenllining the validity of those 

rights. 

The Tribe's involvement in the enforcement and administration of the Alpine 

Decree dates from the very beginning of what is sometimes referred to as the 

~""'transfer cases." The Tribe first appeared as an amicus curiae in the Alpine I 

appeal, where it was established that change applications for water rights within 

the Newlands Reclamation Project should be filed with and addressed by the 

Nevada State Engineer pursuant to Nevada law. Alpine 1,697 F.2d at 857. Shortly 

after that decision, water right holders began filing change applications with the 

State Engineer, and the Tribe filed protests to those change applications pursuant to 
- ~~ . 

Nevada law. The first of these applications, ~hange Application 47797, was filed 

March 14, 1984. The Tribe protested that application, and since the last day of 
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publication of notice for that application was June 3, 1984, and the last day on 

which protests could be filed with the State Engineer was July 3, 1984, 

NRS 533.365(1), the Tribe's first involvement in the administrative consideration 

of the change proceedings for Newlands' water rights was at the very latest July 3, 

1984. SEOR at 32. 

TI~e Tribe has been directly involved in all of the administrative and review 

proceedings for the approximately 317 change applications at issue in the Alpine 

transfer proceedings. This has involved numerous adlninistrative hearings, as well 

as appellate arguments before the District Court and this Court, and resulted in this 

Court's Alpine II, Alpine III, Alpine V, and Alpine VI decisions. As this Court has 

held, "Indian Tribes may, in certain circumstances, consent to suit by participation 

in litigation." McClendon v. Unites States, 885 F.2d 627, 630 n.2 (9th Cir. 1989). 

The Tribe has directly and intentionally interposed itself and participated in the 

change application proceedings for over 20 years and has therefore waived its 

immunity for purposes of the proceedings seeking the changes in place or manner 

of use of those rights and the detennination of their ongoing validity. 

The Tribe contends, however, that the District Court's interpretation of 

A.B. 380 is in some way unrelated to the consideration of Applicatio_~ 51060 or the 

IIII 

IIII 
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administration of the Alpine Decree and is therefore not included within the 

Tribe's waiver of immunity in those proceedings. The Tribe's contention is 

incorrect and cannot be accepted. 

First, a major purpose of the transfer proceedings, and the primary purpose 

of the Tribe's protests and involvement in the litigation, is to determine whether 

the water rights at issue are valid pursuant to Nevada law. Although the focus of 

that question has been on the doctrines of perfection, forfeiture, and abandonment, 

A.B. 380 also has direct bearing on that question, since a right that has complied 

with the matching provisions of that statute will be entitled to the requested change 

in place of use and to the delivery of water at that new place of use. The District 

Court did not merely interpret and enforce the provisions of A.B. 380, but applied 

that law to the administration of Alpine Decree water rights, and the Tribe has 

waived its inmlunity for purposes of enforcing the Alpine Decree in these 

proceedings. 

In addition, this Court has consistently held that Alpine Decree and Orr 

Ditch Decree water rights are to be administered pursuant to Nevada law. "The 

Supreme Court has held, in California v. United States, 438 U.S. 645, 57 L. Ed. 2d 

1018, 98 S. Ct. 2985 (1978), that state law will control the distribution of water 

rights to the extent there is no preempting federal directive." Alpine I, 697 F.2d 

851, 858. "The Alpine decision necessarily contemplated that state law would 
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control both the process and the substance of a proposed transfer of water rights." 

Alpine II, 878 F.2d at 1223. State law has been applied to the adnlinistration of the 

Tribe's Truckee River water rights as well. United States v. Orr Water Ditch Co., 

391 F.3d 1077, 1081-82 (9th Cir. 2004). This Court has not placed any limitation 

on what Nevada water laws are to be considered in the administration of Alpine 

Decree water rights. As a consequence, since A.B. 380 directly applies to Alpine 

Decree water rights and has a direct impact on the administration of the rights at 

issue in this appeal, the District Court properly applied and interpreted its 

provisions as part of these change proceedings. The Tribe's contention that it has 

not waived its sovereign inmlUnity for purposes of interpreting and enforcing 

A.B. 380 must be rejected since the District Court properly looked to all applicable 

laws bearing on the question of the validity of the subject water rights and the 

delivery of water to the proposed places of use as part of its authority to administer 

the Alpine Decree. 

Furthermore, the Tribe's reliance on this Court's decision in McClendon v. 

Unites States, 885 F.2d 627 (9th Cir. 1989), is misplaced. In that case the United 

States sought to establish permanent title in trust for the Colorado River Indian 

Tribal Council to certain lands in California. That case was settled with title 

passing to the United States and the tribe and the defendants obtaining a long-term 

lease of the land. Id. at 628. The lawsuit was then dismissed, and no waiver of 
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immunity was found in the stipulated judgment. This Court found under the facts 

of that case that there was no waiver of inmlunity in a later action to enforce the 

terms of the lease agreement. McClendon differs from the case at hand in several 

important aspects. In McClendon the original lawsuit had been terminated and 

dealt with the title to land and not with the temlS of the lease at issue in the 

subsequent lawsuit. This is, of course, not the case here. In the case at hand the 

District COUli maintains ongoing jurisdiction over the water rights at issue, and the 

validity of those rights is the very issue raised by the filing of the Tribe's protests 

as well as the District Court's interpretation of A.B. 380. Consequently, the 

interpretation of A.B. 380 is a necessary issue "to decide the action brought by the 

tribe." Id. at 630. 

The facts of this case are, rather, much more akin to those of United States v. 

State of Oregon, 657 F.2d 1009 (9th Cir. 1982), which was discussed at some 

length by the McClendon court. In that case the United States initiated an action to 

establish and protect fishing rights for Indian tribes in the Columbia River basin. 

As a result of sharp declines in the number of spawning salmon the State of 

Washington sought an injunction against Yakima tribal fishing of spring Chinook 

salmon. Id. at 1011. The District Court granted that injunction. Id. at 1012. The 

Yakima Tribe appealed that decision asserting, among other things, that it was 

in1l11Une from suit and the district court lacked subject matter jurisdiction. Id. In 
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response to these arguments this COUli held that an Indian tribe may consent to suit 

even without explicit Congressional authority. Id. at 1013. This Court then held 

that the Tribe had waived its sovereign immunity by intervening in the lawsuit and 

that its waiver of immunity included the later action taken by the district court in 

issuing the preliminary injunction. This COUli noted several facts justifying the 

finding of waiver of tribal immunity that apply directly to the case at hand. 

First, it noted that the district court had retained jurisdiction to modify its 

decree. Id. at 1015. Similarly, in this case the District Court, as the Alpine Decree 

court, has retained jurisdiction to administer and interpret the Alpine Decree. 

Alpine 11,878 F.2d at 1219 n.2. 

Second, the COUli noted that equitable decrees particularly require flexibility 

III their enforcement. "To hold at this stage that tribal immunity blocks 

modification of an equitable decree would impelTIlissibly violate a central tenet of 

equity jurisprudence, that of flexible decrees. By seeking equity, this Tribe 

assumed the risk that any equitable judgment secured could be modified if 

warranted by changed circumstances." State of Oregon, 657 F.2d at 1015. The 

Alpine Decree is, like the decree in State of Oregon, an equitable decree, Nevada v. 

United States, 463 U.S. 110, 143 (1983);.<~nd the Tribe's claim of immunity will 

interfere with the operation of that Decree. By challenging the validity of water 

rights in this case the Tribe similarly assumed the risk that certain of those rights 
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would be declared valid pursuant to Nevada law, whatever the source of that law 

might be. 

Third, the State of Oregon COUli found the fact that the decree involved in 

rem jurisdiction to be significant in concluding that the tribe had waived its 

immunity. This Court stated: 

In such an action, a "court possessed of the res in a 
proceeding in rem, such as one to apportion a fishery, 
may enjoin those who would interfere with the custody." 
[Citations omitted]. Here, Washington alleged that the 
very resource sought to be protected, the anadromous 
fishery, was in jeopardy. Since the existence of the 
salnlon was inextricably linked to the res in the court's 
constluctive custody, the court was empowered to enjoin 
interference with that custody. 

State of Oregon, 657 F.2d at 1015-16. In this fact the State of Oregon decision is 

also similar to the case at hand. Just as the district court in State of Oregon 

maintained in rem jurisdiction over fishing rights, here the District Court maintains 

in rem jurisdiction over rights to the Carson River. As this Court has noted, the 

District Court's jurisdiction over the Alpine and Orr Ditch Decrees is, "best 

characterized as in rem jurisdiction." United Stqtes v. Alpine Land Reservoir Co., 

174 F.3d 1007, 1013 (9th Cir. 1999). This Court stated further: "the Supreme 

COUli has noted that, although equitable actions to quiet title are technically in 

personam actions, 'water adjudications are more in the nature of in rem 

proceedings.'" Id. at 1014, quoting Nevada v. United States, 463 U.S. 110, 143-44 
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(1983). The District COUli's in rem jurisdiction over the water rights at issue and 

the validity of those water rights is "inextricably linked" to the District Court's 

custody over and administration of the waters of the Carson River. There was, in 

fact, no way for the Court to avoid the question of the application and 

interpretation of A.B. 380. If Bass is allowed to pmiicipate in the settlement 

progral~l~ then water will be delivered under the Alpine Decree to the land to which 

those rights will be appurtenant under Application 51060. If Bass cannot 

participate in the settlement program, then the rights at issue in Application 51060 

are abandoned and no water may be delivered. In order for the District Court to 

administer the Alpine Decree, the status of those rights, which is the basis of the 

Tribe's participation in the transfer cases, must be decided. 

Given the Tribe's waiver of its sovereign immunity for purposes of 

determining the validity of these water rights under the transfer proceedings, and 

the inextricable connection A.B. 380 has in relation to the validity of those rights, 

the Tribe must be considered to have waived its sovereign immunity for purposes 

of interpreting that provision of Nevada law as it applies to these Alpine Decree 

water rights. 

IIII 

7771 

IIII 
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B. The District Court Has Continuing Jurisdiction Over the Water 
Rights at Issue in This Case and Did Not Err in Exercising That 
Jurisdiction. 

This Court has repeatedly and continually held that the District Court 

maintains continuing jurisdiction over the administration of the Alpine Decree. 

This was first recognized in the initial appeal approving the Decree. "The district 

court maintains jurisdiction over this matter." Alpine I, 697 F.2d at 860. This 

Court restated the point some six years later: "The district court's jurisdiction is 

established as an adjunct to its jurisdiction over the quiet title action originally filed 

by the United States. We noted in our earlier decision affirming the Alpine decree 

that 'the district court maintains jurisdiction over this matter. '" Alpine II, 878 F.2d 

at 1219 n.2. 

The Tribe contends, however, that the District Court's ongoing jurisdiction 

IS limited to appeals of orders or decisions of the Nevada State Engineer on 

applications for changes in the place of use, point of diversion, or manner of use of 

Alpine Decree water rights. Opening Brief of the Pyramid Lake Paiute Tribe of 

Indians (Opening Brief) at 30. This argument must be rejected since no authority 

supports such limited jurisdiction on the part of the Distric.t Court. Furthermore, 

the Tribe's position is inconsistent with this Court's precedents and the terms of 

the Alpine Decree. 

IIII 
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Administrative Provision VII of the Alpine Decree is the only authority 

discussed by the Tribe to support its contention that the District Court's 

jurisdiction is limited to review of rulings of the Nevada State Engineer on change 

applications. Administrative Provision VII does not state, however, that District 

COUli jurisdiction is limited by its provisions and does no more than provide the 

procedu~es for dealing with change applications. "Applications for changes in the 

place of diversion, place of use or maImer of use as to Nevada shall be directed to 

the State Engineer." Alpine Decree at 161, SEOR at 37. This provision in no way 

limits the Court's jurisdiction over administration of the Decree in contexts other 

than change applications. 

This Court has in fact recognized that the District Court maintains 

jurisdiction over the allocation of water under the Decree in contexts other than the 

review of change applications. "The instant dispute arises in the context of the 

continuing proceedings in the Alpine litigation. In the Alpine Decree, the court 

retained continuing jurisdiction for water allocation and appointed a 

Watermaster." United States v. Alpine Land and Reservoir Co., 887 F.2d 207, 209 

(9th Cir. 1989) (Bench/Bottom Decision ) (emphasis added). The Bench/Bottom 

Decision did not involve the review of change applications from the Nevada State 

Engineer, but rather -a detemlination of whether certain lands were entitleg. to the 

per acre duty of water provided for bottom lands under the Decree or the higher 
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duty of water per acre provided for bench lands. The State Engineer did not 

participate in those proceedings, since they did not involve change applications. 

This Court nonetheless detennined that the District Court retained continuing 

jurisdiction over the allocation of water. The Bench/Bottom Decision therefore 

stands for the proposition that the District Comi's continuing jurisdiction over the 

Alpine Decree applies to administration of all provisions of the Decree and not 

only the review of change applications. 

Other temlS of the Alpine Decree contradict the Tribe's narrow 

interpretation of the District Court's jurisdiction over the Decree and show that the 

Comi's jurisdiction extends to the enforcement or interpretation of all provisions of 

the Decree. For example, the Alpine Decree specifically enjoins all parties to the 

Decree, claimants, or potential claimants from asseliing any rights to the waters of 

the Carson River or from diverting or using water from the Carson River 

inconsistent with the findings of the Decree. Alpine Decree Administrative 

Provision III at 157-58. SEaR at 33-34. The Decree also provides: 

IIII 

A Water Master shall be appointed by the Court to carry 
out and enforce the provisions of this Decree and the 
instructions and orders of this Court. If any proper order, 
rule or direction of the Water Master, made in 
accordance with and for the enforcement of this Decree, 
is disobeyed or disregarded, he is empowered and 
authorized to cut off the water from the ditch or canal 
owneJiS who disobey or disregard the order, rule or 
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direction. If such a cutoff should occur the Water Master 
shall promptly report to the Court his actions and the 
circumstances surrounding the case. 

Alpine Decree Administrative Provision VI at 159, SEOR at 35. The jurisdiction 

of the District Court clearly and necessarily extends to the enforcement or 

interpretation of any provision of the Decree and not only to review of decisions of 

the Nevada State Engineer on change applications. 

In fact, if the Tribe's argument is to be accepted, it would mean that the 

District Court would be without jurisdiction to enforce any provision of the Alpine 

Decree other than the provisions of Administrative Provision VII. This, of course, 

camlot be the case and is not only inconsistent with the injunction issued as part of 

the Alpine Decree and with the Court's authority to appoint a Water Master, but 

with the obvious necessity of having some means of ensuring that water is 

distributed in an orderly malliler and consistent with the findings and terms of the 

Decree. Contrary to the contentions of the Tribe, the District Court has ongoing 

jurisdiction over enforcement of all provisions of the Alpine Decree and not merely 

the provisions related to change applications. 

In light of the District Court's continuing jurisdiction over the Alpine 

Decree, the District Court cannot be said to have exceeded its jurisdiction in 

interpreting A.B. 380 in the context of this case since interpretation of that statute 

was necessary to the ongoing administration of the Alpine Decree. As was noted 
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above, if the rights at issue in Application 51060 may be matched with other 

unchallenged rights in the Newlands Project as part of the A.B. 380 settlement 

program, then Bass will be entitled to the delivery of water under the Alpine 

Decree. If, however, Bass cannot participate in the A.B. 380 settlement program, 

then the Nevada State Engineer's detenllination that the rights at issue in 

Applicat~on 51060 are abandoned stands and no water may be delivered. As a 

consequence, the District Court was required to address and interpret A.B. 380 in 

order to administer the Alpine Decree over which it has continuing jurisdiction. 

C. The Carson Water Subconservancv District Is the Agency 
Charged 'Vith the Administration and Interpretation of A.B. 380, 
and Its Decision Approving the Match for the Application 51060 
'Vater Rights Is Final. 

Even if it is assumed for the sake of argument only that the District Court 

was without jurisdiction to interpret A.B. 380 or that the Tribe is immune from suit 

in this instance, the decision of CWSD, which is the entity granted the authority to 

administer A.B. 380 and the settlement program, has already determined that the 

match proposed for the Application 51060 water rights complies with the temlS of 

the statute. Since that decision has not been challenged in any other forum, if it 

was not properly reviewed as part of these proceedings then that decision is final --
and is binding upon the District Court and any other entity required to deal with the 

Application 51060 water rights. 

IIII 
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The Nevada Legislature gave authority over the administration and 

interpretation of the A.B. 380 Settlement Program exclusively to CWSD. A.B. 380 

states: 

The Carson Water Subconservancy District shall not 
conmlit for expenditure any amount of the appropriation 
made by subsection 1 until the District determines that: 
(a) There is and will continue to be substantial 
compliance with the "Joint Testimony of Truckee-Carson 
Irrigation District, Pyramid Lake Paiute Tribe of Indians, 
City of Fallon, Churchill County and Sierra Pacific 
Power Company." 

A.B. 380, Sec. 4(2), EOR at 13. A.B. 380 provides further: "[t]he Newlands 

Project Water Rights Fund is hereby established to be administered by the Carson 

Water Sub conservancy District." A.B. 380, Sec. 5(2), EOR at 14. In addition, 

A.B. 380 provides: "[t]he Carson Water Subconservancy District shall establish a 

program for the acquisition of surface water rights to assist in the resolution of 

legal and administrative challenges ... The District shall (a) Adopt criteria for the 

administration of the program .... " A.B. 380, Sec 5(4), EOR at 14. CWSD is the 

only agency granted the authority to administer A.B. 380. 

It was pursuant to that authority that CWSD met on July 20, 2005, and acted 

on the water rights at issue here. EOR 46-48. It was noted at that meeting that 

CWSD had "sent a letter to the Tribe with copies to the State that the match has 
. 

met all the criteria of our purchase procedures" and that the Tribe refused to 

withdraw its protest. EOR at 47. CWSD then voted, "to affirm the existing 
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policies toward the A.B. 380 program with regard to eligibility of participation in 

the program and that a State Engineer's 'recommendation' be treated as a 

recommendation." EOR at 48. No appeal has been taken from the CWSD 

decision, under the provisions of the Nevada Administration Procedures Act, NRS 

233B.OI0-.150, by Petition for Writ of Mandamus, or othelwise, and over 16 

months have passed since that decision was taken. As a consequence, CWSD's 

actions on July 20, 2005, are now final, and the District Court, if it is not 

authorized to independently interpret A.B. 380 as part of these proceedings, is 

nonetheless bound by that decision. The Nevada State Engineer would likewise be 

required to rely upon CWSD's decision in taking action on the Application 51060 

water rights, even over the Tribe's objections. 

VIII. CONCLUSION 

The District Court did not err in exercising its jurisdiction in this case. 

Congress waived tribal immunity for purposes of administration of general stream 

adjudications such as the Alpine Decree by passage of the McCarran Amendment. 

In addition, the Tribe has waived its inmmnity from suit by challenging the validity 

of the Application 51060 water rights in proceedings before the Nevada State 

Engineer, the District Court, and this Court. Further, the District Court has 

continuing jurisdiction over the Alpine Decree and the rights adjudicated therein, 

and that jurisdiction is not limited to the review of decisions of the Nevada State 
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Engineer on change applications, but extends to all issues of administration of the 

Alpine Decree. Finally, CWSD is the agency charged with the administration of 

the A.B. 380 settlement program, and its decision that the water match proposed by 

Bass complies with that statute is a final decision that may be relied upon by the 

District COUli and the Nevada State Engineer. 

D~ TED this;;J2/lcjJday of November, 2006. 

GEORGE 1. CHANOS 
Attorney General 

By: ~&fiil: 
MlcCHAIfL L. OLi ~ 
NJrada State Bar #~801 
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CERTIFICATE OF COMPLIANCE PURSUANT TO CIRCUIT RULE 32-1 

or IS 

Pursuant to Ninth Circuit Rule 32-1, I certify that 

xx 1. Pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth Circuit Rule 
32-1, the attached answering brief is 

xx PropOliionately spaced, has a typeface of 14 points or 
more and contains 10,860 words, 

Monospaced, has 10.5 or fewer characters per inch and 
contains words or lines 
of text. 

DATED this))nc/ day of November, 2006. 

GEORGE 1. CHANOS 

By: 
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MltHAEL . WO ) 
Nkvada State Bar 4801 
S~nior Deputy A 0 y General 
5420 Kietzke Lan , Suite 202 
Reno, Nevada 89511 
(775) 850-4156 
(775) 688-1822 (fax) 

Attorneys for Nevada State Engineer 
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STATEl\1ENT OF RELATED CASES 

Pursuant to Circuit Rule 28-2.6, the parties are directed to list related cases 

now pending before the Ninth Circuit. There are no cases now pending that are 

related to this appeal. 
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CERTIFICATE OF SERVICE 

I ce11ify that I am an employee of the Office of the AttOTIley General of the 
State of Nevada and on thisJ~/'I'I.L-lday of November, 2006, I served two copies of 
the foregoing NEVADA STATE ENGINEER'S ANSWERING BRIEF by 
mailing true and conect copies, first class mail, postage prepaid, to the following 
persons: 

Don Springmeyer, Esq. Stephanie Zehren-Thomas, Esq. 
Robert C. Maddox & Associates Fredericks, Pe1cyger & Hester, LLC 
3811 West Charleston Boulevard, Suite 110 1900 Plaza Drive 
Las Vegas, Nevada 89102 Louisville, Colorado 80027 

Craig Pridgen, Esq. 
Michael J. Van Zandt, Esq. 
McQuaid Bedford & Van Zandt 
221 Main Street, 16th Floor 
San Francisco, California 94105-1936 

Stephen M. Macfarlane 
U.S. Department of Justice 
Environment & Natural Resources Division 
501 I Street, Suite 9-700 
Sacramento, California 95814-2322 

Paul G. Taggart, Esq. 
King & Taggart 
108 N0l1h Minnesota Street 
Carson City, Nevada 89703 

I also certify that on this date I mailed the foregoing NEVADA STATE 
ENGINEER'S ANSWERING BRIEF by first class mail, postage prepaid, to the 
Clerk of the United States Court of Appeals for the Ninth Circuit. 

Pamela Youn 

- .. 
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DECLARATION OF RACHEL L. WISE, ESQ. 

I, Rachel L. Wise, Esq., declare as follows: 

1. I am an attorney at law duly licensed to practice before all the courts of the State of 

Nevada. I am an associate attorney with Taggart & Taggart, Ltd., counsel for Petitioner in this 

matter. 

2. I have personal knowledge of the following facts. If called upon as a witness, I could and 

would testify competently as to the contents of this declaration. 

3. Attached hereto as Exhibit 1 is a true and correct copy of State Engineer's July 24,2002 

Appellee Nevada State Engineer's Answering Briefin Ninth Circuit Court of Appeals Case Nos.: 01-

15665; 01-15814; 01-15816; of the case United States of America, and Pyramid Lake Paiute Tribe of 

Indians v. Alpine Land and Reservoir Company, et. aI., Defendants, and Nevada State Engineer 

("Alpine V"), Real-Party-in-Interest/Appellee. 

4. Attached hereto as Exhibit 2 is a true and correct copy of the State Engineer's Ruling on 

Remand #5464-K applicable to the Alpine Decrees. 

5. Attached hereto as Exhibit 3 is a true and correct copy of the Nevada State Engineer's 

Answering Brief filed in the Ninth Circuit District Court of Appeals, Case No.: 06-15738, filed on or 

around November 22,2006 relating to the Alpine Decrees. 

Executed thisD2f1& day of June, 2015. 

TAGGART & TAGGART, LTD. 
108 North Minnesota Street 
Carson City, Nevada 89703 
(775) 882-9900 - Telephone 
(775) 883-9900 - Facsimile 

~~~ By: 
. HErrlSiESQ. 
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Nevada State Bar No. 12303 
Attorneys for Petitioner 
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01/22/15 Answering Brief (Respondent’s) I 218-

232 

02/27/15 Appendix and APP 1-145 

(Petitioner’s) 

I 255-
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11/19/15 Memorandum of Temporary 

Assignment (Judge Kosach) 

II 560-
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01/05/16 Minutes - Oral Argument II 587 
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for Judicial Notice in Support of 

Petitioner’s Reply Brief 

II 562-
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08/22/14 Petition for Judicial Review I 004-
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02/27/15 Reply Brief (Petitioner’s) I 233-

254 

12/01/15 Reply to Respondent’s Opposition to 

Petitioner’s Request for Judicial 

Notice in Support of Petitioner’s 

Reply Brief 

II 567-

586 

06/03/15 Request for Judicial Notice in 

Support of Petitioner’s Reply Brief 

I 430-

556 

03/30/16 Response to State Engineer’s 

Objection to Proposed Order 

(Petitioner’s) 

II 750-

755 

09/25/14 Summary of Record on Appeal and 

SE ROA 1-186 

I 008-

197 

04/11/16 Transcript - Hearing on Objections to 

Proposed Order 

II 756-

791 

01/05/16 Transcript - Oral Argument II 588-

671 
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 RESPECTFULLY SUBMITTED this 9th day of December, 2016. 

 ADAM PAUL LAXALT 

 Attorney General 

 

 By: /s/ Justina A. Caviglia  

 JUSTINA A. CAVIGLIA 

 Deputy Attorney General 

 Nevada Bar No. 9999 

 100 North Carson Street 

 Carson City, Nevada 89701-4717 

 Tel: (775) 684-1222 

 Fax: (775) 684-1108 

 Email: jcaviglia@ag.nv.gov  

 Attorney for Appellant 

 

 

CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Office of the Attorney 

General and that on this 9th day of December, 2016, I served a copy of 

the foregoing JOINT APPENDIX, by electronic service to: 

Paul G. Taggart, Esq. 

Rachel L. Wise, Esq. 

TAGGART & TAGGART 

108 North Minnesota Street 

Carson City, Nevada 89703 

 

 

  /s/ Dorene A. Wright  
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