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·1· · · · MINDEN, NEVADA, THURSDAY, JULY 12, 2018, 10:05 A.M.

·2· · · · · · · · · · · · · · · -o0o-

·3

·4· · · · · · THE COURT:· We are on case number CV -- excuse me,

·5· 14-CV-0260.· The balance of the case is the third amended

·6· counterclaim and third-party complaint filed on March 3, 2017, by

·7· Mr. Jeffrey Spencer.

·8· · · · · · Good morning to you, Mr. Spencer.

·9· · · · · · MR. SPENCER:· Good morning, Judge.

10· · · · · · THE COURT:· Good morning to you, Mr. Routsis.

11· · · · · · MR. ROUTSIS:· Good morning to you.

12· · · · · · THE COURT:· Good morning to you, Miss Pierce.

13· · · · · · MS. PIERCE:· Good morning, Your Honor.

14· · · · · · THE COURT:· Beautiful morning.· Mr. Spencer was as the

15· counterclaimant in this case versus Helmut Klementi.· Is

16· Mr. Klementi present?· Wait a minute.· Hang on, don't tell me,

17· because I don't want to mix up the person that died.· Egon passed

18· away.

19· · · · · · MR. BROWN:· Yes, Your Honor.

20· · · · · · THE COURT:· Yes.· Forgive me.· So Mr. Klementi is

21· represented by Mr. Michael Pintar.· Good morning to you, Mr.

22· Pintar.

23· · · · · · MR. PINTAR:· Thank you, Your Honor.· I am here on

24· behalf of Egon Klementi deceased, his wife, Elfie Klementi, and

25· Mary Ellen Kinion.

3 R.App.602

3 R.App.602
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·1· · · · · · THE COURT:· Forgive me.· I'm really sorry.· That's why

·2· I hesitated at first.· Egon passed away, and we have the notice

·3· of the death and we have a motion pending and all that.· And I

·4· understand that.· We will get to it.· Egon passed away.· But

·5· Helmut I don't see is present.

·6· · · · · · MR. BROWN:· He is not present.

·7· · · · · · THE COURT:· But you are representing him, Mr. Brown?

·8· · · · · · MR. BROWN:· Correct.· He's in Austria.

·9· · · · · · THE COURT:· Oh, is he?

10· · · · · · MR. BROWN:· Yes.

11· · · · · · THE COURT:· In Austria.· The hills are alive right now

12· in Austria.

13· · · · · · There's Mrs. Klementi.

14· · · · · · MR. BROWN:· Right.

15· · · · · · THE COURT:· And then we have -- where's Miss Capers,

16· Tanika?

17· · · · · · MR. BROWN:· We assume she won't, we know she was

18· planning on attending.· None of us have seen her this morning,

19· Your Honor.· We have had communications with her this morning.

20· · · · · · THE COURT:· She usually flies in of course to Reno and

21· then drives down.

22· · · · · · MR. BROWN:· Right.

23· · · · · · THE COURT:· Well, and we have, good morning to you

24· Mrs. Spencer.· I see you out there.

25· · · · · · MS. SPENCER:· Good morning, Judge.

3 R.App.603
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·1· · · · · · THE COURT:· We have, Mr. Spencer has alleged in the

·2· third amended complaint, remember there was a second amended

·3· complaint, but then when we cleaned things up it became a third

·4· amended complaint, and the causes of action are defamation,

·5· malicious prosecution, civil conspiracy, defamation and malicious

·6· prosecution, punitive damages, and infliction of emotional

·7· distress.· The prayer was for special, general, and punitive

·8· damages, prejudgment interest, attorney's fees, and costs.

·9· · · · · · Now, there IS a motion for summary judgment pending

10· fully briefed, and that's one of the reasons we are having a

11· hearing today.

12· · · · · · Good morning, Miss Capers.

13· · · · · · MS. CAPERS:· Good morning.

14· · · · · · THE COURT:· How are you.· Come on forward.· I just was

15· in the process of identifying, and I said where's Tanika.· So

16· here you are.· Good morning to you.

17· · · · · · MS. CAPERS:· Good morning.

18· · · · · · THE COURT:· And Miss Capers has a summary judgment

19· motion that I granted against Mary Ellen Kinion, the allegations

20· against Mary Ellen Kinion, I granted that previously.

21· · · · · · So we have Dr. and Mrs. Shaw's motion for summary

22· judgment.· I just saw Mrs. Shaw come in, Dr. Shaw and Mrs. Shaw

23· come in.· Good morning to you.

24· · · · · · And we have Helmut Klementi's motion for summary

25· judgment, and we have Mary Kinion's summary judgment on

3 R.App.604
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·1· everything but the malicious prosecution.· You might remember I

·2· dismissed the malicious prosecution before.· And Elfriede's

·3· motion for summary judgment.· And today's hearing, because I have

·4· everything, seek dispositive rulings regarding all the cases.

·5· · · · · · And we also have a motion for spoliation of evidence

·6· that's fully briefed.· We also have a motion to strike

·7· plaintiff's expert witness, and again plaintiffs are referred to

·8· as Mr. Spencer in that sense.

·9· · · · · · So, and then as I mentioned before, Mr. Pintar, we have

10· got a motion to dismiss for failing to timely substitute a party

11· after death, which was very well taken, by the way.

12· · · · · · So what I'd like to do is go through and have the

13· moving party briefly, once you identify the case, the section of

14· the case, briefly, very briefly, just give me a summary, and then

15· the opposition summary.· We don't need a reply, unless I ask for

16· it, because I feel that I'm ready.

17· · · · · · I want to show everybody, just so you know, when it

18· takes the judge five minutes to introduce the case, why it takes

19· five minutes.· This is file one through four.· This is file five

20· through -- that's one through three, this is file four through

21· six, and this is file five -- no, that was three and four, and

22· this is five and six.· And I have had this case since the

23· beginning of the civil case after the criminal trial when Judge

24· Young was challenged and he removed himself and a senior judge

25· was appointed.

3 R.App.605

3 R.App.605

http://www.litigationservices.com


Page 7
·1· · · · · · Mr. Pintar, please.

·2· · · · · · MR. PINTAR:· Your Honor, just for the record, and

·3· obviously in light of that, I want to also remind the Court that

·4· there is the motion for order to show cause.

·5· · · · · · THE COURT:· I'm going to have that at the very end.

·6· And thank you, forgive me, it is on my check sheet, if you will.

·7· · · · · · So what I'd like to do, and I just got concerned for

·8· about two seconds when I didn't see, but what I'd like to do is

·9· start with you, Miss Capers, in regards to Rowena and Peter

10· Shaw's motion for summary judgment.· And again a brief, just a

11· brief summation.· And I'll hear from the counterclaimant, Miss

12· Pierce or Mr. Routsis, in response.· And we will just move on.

13· · · · · · So whenever you are ready, if you would, please, Miss

14· Capers.· And if you are not ready, I see you going through stuff

15· right now --

16· · · · · · MS. CAPERS:· If you wouldn't mind.

17· · · · · · THE COURT:· -- I can ask Mr. Brown.

18· · · · · · MS. CAPERS:· Thank you.

19· · · · · · THE COURT:· Or Mr. Pintar.· But go ahead, Mr. Brown,

20· please.· Your motion for --

21· · · · · · MR. BROWN:· Summary judgment.

22· · · · · · THE COURT:· Motion for summary judgment.

23· · · · · · MR. BROWN:· Your Honor, I'm going to try and be brief.

24· I spent a lot of time yesterday --

25· · · · · · THE COURT:· Trying to be brief?

3 R.App.606
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·1· · · · · · MR. BROWN:· I did.· But if I'm going too long and/or

·2· I'm getting to an area you don't think needs to be addressed, let

·3· me know and I'll move on.

·4· · · · · · Your Honor, thank you for scheduling this hearing

·5· today.· I want to start out in this by making sure we are all

·6· clear on the standard for summary judgment.· As the Court is well

·7· aware, around 13 years ago the Nevada Supreme Court in the Wood

·8· v. Safeway decision abrogated the slightest doubt standard in the

·9· motions for summary judgment, which was cited in the opposition.

10· And so I want to make sure that we are clear on the standard

11· going forward.· And it's really, the standard is summary judgment

12· is appropriate where the pleadings, depositions, answers to

13· interrogatories, admissions, and affidavits, if any, demonstrate

14· that no genuine issues of material fact exist and the moving

15· party is entitled to summary judgment.· In this case we think, we

16· believe strongly we have established that standard.

17· · · · · · Jumping to the defamation real quickly.· The defamation

18· that has been alleged in this case really centers around three

19· areas.· One is the statements made by Helmut Klementi to the

20· police officer who investigated the incident that is the subject

21· of this dispute.· Two, the statements or the testimony given by

22· Helmut Klementi at the criminal trial for Mr. Spencer.· And

23· three, the planning commission statements that were given by

24· Mr. Klementi.

25· · · · · · Before we get into a discussion of privilege, I want to

3 R.App.607
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·1· talk about the truth of these allegations.· You have seen the

·2· video of the assault in this case, Your Honor.· You have seen

·3· that Mr. Klementi was struck by Mr. Spencer, violently, causing

·4· him injuries.· So the statements that he has stated in this case

·5· about being struck by Mr. Klementi, I mean Mr. Spencer, and being

·6· injured are true.· And we think on that basis alone you can grant

·7· the motion for summary judgment.· But even if you are assuming

·8· for the sake of argument that they are not, we have some

·9· privilege issues that I want to talk about.

10· · · · · · With respect to the Douglas County Sheriff, the

11· statements that Mr. Klementi made we believe fall within a

12· qualified privilege to law enforcement, the investigating

13· officer.· Mr. Klementi reported that he had been assaulted by

14· Mr. Spencer and that he was knocked to the ground.· Even if that

15· statement was false, which it's not, Spencer, Mr. Spencer needs

16· to show that the statement was made with actual malice.· There's

17· no evidence in this case that there was actual malice.· We have

18· seen the video.· Mr. Klementi reported that he had been

19· assaulted, was cooperating with law enforcement.· There was no

20· malice, and there was no evidence that malice was part of that

21· statement when it was made.· In fact Helmut didn't even call the

22· police to begin with.· I understand that, based on the testimony

23· in evidence, it was actually the Spencers that called.· The

24· statement was made in good faith.

25· · · · · · Really, once we have established this and all the

3 R.App.608
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·1· evidence shows that it was made in good faith, there's nothing to

·2· the contrary, the burden shifts to the Spencers to show that it

·3· was made in bad faith.· They haven't done so in their opposition,

·4· and they can't do so here today.· They do attempt, plaintiffs

·5· attempt to cloud this issue, arguing there was no privilege,

·6· despite clear Nevada case law to the contrary.· And I think you

·7· should look at the Circus Circus decision, 99 Nevada 56, which

·8· stands for the general proposition that communications uttered or

·9· published in the course of judicial proceedings are absolutely

10· privileged.· And again, in this case we are talking more about a

11· qualified privilege, but there has been no showing of actual

12· malice in this case or the statement was not made in good faith.

13· So we believe the law requires a grant of summary judgment with

14· respect to that issue.

15· · · · · · Let's talk for a minute about the planning commission,

16· which is by Douglas County code a quasi-judicial body.· That's an

17· absolute privilege.· It's a judicial proceeding privilege.· The

18· statements were made about the assault in that planning

19· commission meeting, which was there to discuss the subject matter

20· of a code violation regarding the Spencers' fence.· The Spencers

21· have argued well, Helmut had no interest in being at the meeting

22· and had no interest in testifying, which is patently false.· This

23· involved, this fence created a neighborhood dispute, a

24· neighborhood in which Mr. Klementi lives in.

25· · · · · · If you take the reasoning of the Spencers to the next

3 R.App.609
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·1· level, any witness who testifies in a trial who is not a party to

·2· the trial, witness to a car accident, for example, that was just

·3· passing by, doesn't know the two parties, comes in and testifies

·4· here's what I saw, that could subject, under their analysis, that

·5· would subject that witness to potential defamation claims, which

·6· we know is not the case.· It's hornbook law that that's, in

·7· judicial proceedings that's not the case.· It's protected

·8· privilege.

·9· · · · · · It's the same thing here.· Mr. Klementi has come in to

10· testify to the issues that resulted from the Spencers fence.

11· It's clearly related.· He enjoys an absolute protection.· To hold

12· otherwise would have a chilling effect on litigation or testimony

13· in quasi-judicial proceedings, and it would quite frankly be

14· against public policy of the state of Nevada.

15· · · · · · Lastly, we have the testimony at trial, which again is

16· an absolute privilege.· And there's been no evidence to show

17· otherwise, Your Honor, and we believe that summary judgment

18· should be granted, easily granted on the defamation claims.

19· · · · · · You also previously ruled on Miss Kinion's malicious

20· prosecution claim, and we believe for the same reasons a

21· malicious prosecution claim against Helmut should likewise be

22· dismissed, or you should grant judgment in our favor, summary

23· judgment in our favor.· We heard Miss Pence's testimony that

24· she's the one that decides to prosecute crimes.· Helmut has no

25· say in that.· Helmut is cooperating in an investigation, telling

3 R.App.610
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·1· her what he knows, goes on to testify to that.· That's certainly

·2· a privileged communication.· In fact as we previously discussed,

·3· it's an absolute privilege.

·4· · · · · · The Spencers try and cloud the water, and I'm a little

·5· confused by this, but they try and cloud the water on this

·6· malicious prosecution claim by saying his testimony was false,

·7· and they used the video to say his testimony was false, he gave a

·8· conflicting statement.· Again, we have seen the video, we have

·9· seen Mr. Spencer coming out of his house, violently colliding,

10· knock down, assaulting Mr. Spencer, stand over him, yell at him.

11· All the evidence in this case shows Mr. Klementi's testimony has

12· been consistent with what we have all seen on that video, Your

13· Honor.· He certainly had a good-faith belief when he was

14· testifying that he had been assaulted.· And I think that based on

15· those facts the malicious prosecution claims should die.

16· · · · · · Likewise, I'm going to jump to the civil conspiracy

17· claims.· Again, we have this general allegation that there's been

18· a conspiracy amongst the defendants in this case to commit the

19· underlying torts, and as we have already discussed, the

20· underlying torts of defamation and malicious prosecution.· In

21· order to have the malicious prosecution claim you got to, one,

22· show an agreement between the actors and the commission of the

23· underlying tort.· We have already argued and established they

24· can't show the torts in this case are actionable.· And two,

25· there's no evidence to suggest that there's been any sort of an

3 R.App.611
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·1· agreement.

·2· · · · · · The Spencers cite to the Short case as a case where

·3· they try to defeat our arguments.· The Short case is not a good

·4· case to rely on in this case, because, one, it relies on the

·5· slightest doubt standard that was shot down by the supreme court

·6· 13 years ago.· And in that case the nonmoving party actually

·7· offered evidence, go figure, evidence of this conspiracy in the

·8· form of depositions, affidavits, testimony taken at a hearing.

·9· We have none of that in this case, so for that reason we believe

10· that summary judgment should be granted on the conspiracy claim

11· as well.

12· · · · · · I'm going to jump to the punitive damages, and then

13· I'll do the infliction of emotional distress claim.

14· · · · · · I have argued this before in other cases in front of

15· you, and I know you are well aware of the standard for punitive

16· damages, but we need clear and convincing evidence of oppression,

17· fraud, or malice.· What we have got in this case is Helmut being

18· assaulted by Mr. Spencer, reporting it to an officer that he

19· didn't even call in the first place, cooperating with a district

20· attorney in this case, in the investigation of a crime, and

21· giving a statement at a quasi-judicial body, a planning

22· commission.· There is no conceivable way that the plaintiffs can

23· show clear and convincing evidence that any of those statements

24· were given with malice, oppression, or fraud.· And we believe

25· that claim as well is ripe for decision and a grant of summary

3 R.App.612
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·1· judgment.

·2· · · · · · We also have the emotional distress claim again.

·3· Mr. Spencer's got a lot of problems with this claim.· He's

·4· claiming that he suffered extreme or serious emotional distress

·5· as a result of these statements.· He needs to show the evidence

·6· of physical injury or distress, which we contend he has not, and

·7· that my client's conduct was extreme.· In this case, as we have

·8· talked about, it was reasonable for him to report the statements

·9· truthfully to the officers, testify in court and the

10· quasi-judicial proceeding.· That does not rise to the level of

11· extreme and outrageous conduct as cited in, I believe it's the

12· Motel 6 case, the Pranda versus Sanford case, Your Honor, where a

13· 15-year-old bus girl was working in a hotel when a celebrity

14· confronted her and accosted her with sexual innuendoes and then

15· verbally abused her.· He screamed at her terms like "fucking

16· bitch," "fucking cunt," "no lady."· He screamed at her in front

17· of other hotel patrons and coworkers.· And the Nevada Supreme

18· Court found that to be extreme and outrageous conduct.

19· · · · · · That is not the kind of conduct we are dealing with in

20· Mr. Klementi's case.· We have established those statements were

21· made with a good faith belief that a crime had been committed.

22· · · · · · We also have Mr. Spencer claiming he's having stomach

23· issues, hard time sleeping, anxiety, stress related to

24· litigation.· We have cited numerous cases in our brief to show

25· that is not sufficient to carry the case.

3 R.App.613
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·1· · · · · · Lastly, Mr. Spencer, in an attempt to defeat the motion

·2· for summary judgment, obtained new evidence that's never been

·3· disclosed in this case.· I don't know if it helps his case, but

·4· it is a medical statement from a doctor saying he suffers from

·5· PTSD and has digestive issues.· Not only has that not been

·6· discovered or not been disclosed in this case prior to this,

·7· which I think, I believe prevents the Court from even considering

·8· it under the Wood v. Safeway case and Rule 56 -- and I'm sorry, I

·9· lost my train of thought.

10· · · · · · We haven't seen any of the medical records.· The

11· statement given by the doctor was not to a reasonable degree of

12· medical probability, and there's been no direct causal link

13· established other than maybe the statement made by Mr. Spencer to

14· his doctor.· And again, that's not sufficient to establish his

15· claim, and we would ask for motion for summary judgment as to all

16· claims.

17· · · · · · THE COURT:· Thank you.· Mr. Routsis or Miss Pierce,

18· respond in regards to Mr. Klementi's, the allegations against

19· Mr. Klementi.

20· · · · · · MR. ROUTSIS:· Judge, if we may, she's going to respond

21· directly to the three claims, and I would like to give a short

22· statement at the end regarding the malicious prosecution aspect.

23· And I will be brief, and I'll just save my until the end.

24· · · · · · MR. BROWN:· Your Honor, I would object to that.· I mean

25· this is, typically when we go in the court, the practice in this

3 R.App.614
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·1· community, no matter how many attorneys you have, one person is

·2· either speaking, arguing, or objecting.· In this case, they need

·3· to decide who that is.· If I would have known that was the case,

·4· I would have had Miss Molleck up here with me arguing other

·5· things.

·6· · · · · · I would object to that, and I would just lodge that

·7· objection.

·8· · · · · · THE COURT:· Okay.· Fine.· Thank you.

·9· · · · · · Miss Pierce, go ahead, if you would.· Are you planning

10· on responding one at a time or all three in general?· That's my

11· first question.· I wish you would respond, my request is that you

12· respond to Mr. Klementi's, Mr. Brown's argument first and then

13· the next one and then the next one.· But I want you to go ahead.

14· · · · · · I don't mind Mr. Routsis -- the objection is overruled.

15· You go ahead and sum up.

16· · · · · · MR. ROUTSIS:· Thank you very much.

17· · · · · · THE COURT:· But you said on the malicious prosecution,

18· right?

19· · · · · · MR. ROUTSIS:· Correct.

20· · · · · · THE COURT:· All right.· That's fine.

21· · · · · · MS. PIERCE:· Okay.

22· · · · · · THE COURT:· Please, go ahead, Miss Pierce, and respond

23· briefly to Mr. Brown's comments if you will.

24· · · · · · MS. PIERCE:· Very briefly, Your Honor.· And I have

25· fully briefed, and I know that's a lot of reading, you showed us

3 R.App.615
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·1· the number of stacks.· But in terms of the standard for summary

·2· judgment, the question is not whether there remains, to what

·3· extent the doubt is removed.· If there's the slightest doubt,

·4· which there is in a number of these, the jury should have the

·5· opportunity to rule upon it.· And we can show that there is good

·6· grounds for going forward to trial.

·7· · · · · · In terms of the defamation claim, and it also applies

·8· to malicious prosecution.· The privilege is in respect to

·9· malicious prosecution.· Specifically it only qualified prior to

10· the initiation of criminal proceedings.· So statements that were

11· made prior to the initiation of the criminal proceeding are not

12· fully qualified.· They are only qualified, I mean they are not

13· fully privileged.· They are only qualified privilege.

14· · · · · · And with respect to defamation, one of the

15· qualifications is was it relevant to what was being addressed.

16· To stand up in a hearing about whether a fence should go up or

17· not in variance of a fence standard and say I was battered, and

18· this man committed this crime against me is totally irrelevant to

19· that.· There's no privilege for that.· It's a totally irrelevant

20· subject to even be raised there, and it should not have been.

21· · · · · · Now, as far as the basis in truth and good faith.

22· Malice can be shown by evidence of motive and intent.· And

23· recklessness in things that are said is grounds for a finding of

24· malice.· That's something that the jury needs to be able to look

25· at, because there's plenty of evidence in this case that there
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·1· was bad faith, not good faith, and that things that were said

·2· were not true.

·3· · · · · · There was a collision, that's been seen on the video.

·4· A collision does not equal a battering.· Just because there is

·5· some kind of connection between two people or two cars or two

·6· whatever that causes damage does not mean there was criminal

·7· action there that was intentional, which is what Mr. Spencer was

·8· charged with.· That's a battery.

·9· · · · · · And in terms of the conspiracy, that can be inferred

10· from the combined actions.· That's not just what Mr. Helmut

11· Klementi did, but what all the parties that are in this action

12· did.· And it's not necessary to show by direct evidence that they

13· sat down and discussed it and proceeded from there.· It can be

14· inferred from the combined actions that these parties took.

15· · · · · · And in Mr. Helmut Klementi's case, Mr. Brown is right,

16· he's not the one who called the police.· The Spencers called the

17· police because they thought somebody was invading their property

18· and possibly damaging their vehicle, because there had been other

19· circumstances of that.· So they called the police.· Then the

20· things that happened after that, the statements that were made,

21· the behaviors of both Egon and Elfie Klementi, the subsequent

22· statements of other parties.· When you take them collectively, it

23· shows there was a conspiracy here at various times with various

24· parties, not all of them together at one time, but their

25· collective actions show an intent to cause harm to Mr. Spencer,
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·1· both by proceeding in prosecution against him, and there were

·2· other claims added later by two of these other parties, and by

·3· the defamatory statements, which were made by all of these

·4· parties at one time or another in no connection to the actual

·5· criminal proceeding or prior to the initiation of a proceeding.

·6· And they were statements that were not based on truth, and as a

·7· general rule of law, credibility is an issue for the jury.

·8· · · · · · In terms of emotional distress claims, which is a

·9· matter basically of damages, and it's set out as a separate

10· claim, but it's also a matter of damages in the other claims, the

11· parties all requested releases of medical records, which

12· Mr. Spencer signed.· According to what his doctors told him, they

13· received those medical records.· So they were on notice of what

14· his medical problems were.· And it was not, there were, there is

15· evidence in there of physical manifestations from what he was

16· going through.

17· · · · · · And he was accused of heinous crimes.· He was accused

18· of assaulting elderly people, including Helmut Klementi, and

19· that's a horrible thing to be accused of.· He was found innocent

20· of that.· There was so much put out there.

21· · · · · · And I, to use an example, Your Honor, there's a story

22· in Jewish writings about a man who was slandering a rabbi of his

23· community for many years, and then one day he woke up and

24· realized what he was doing, and he went to the rabbi and asked

25· for forgiveness for what he had done.· The rabbi said fine, if
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·1· you will do a couple of things for me.· First go home and get

·2· your feather pillow and cut it open and shake all the feathers

·3· out and come back.· The man did what the rabbi said.· He came

·4· back, and the rabbi said fine, now go pick up all those feathers.

·5· · · · · · Thank you.

·6· · · · · · THE COURT:· I got to remember that.· That's good.

·7· · · · · · I know that you wanted to --

·8· · · · · · MR. ROUTSIS:· I would just wait to the end.

·9· · · · · · THE COURT:· I understand.· I'm talking to Miss Pierce.

10· I'm going to turn to the next motion, and then I'll have Miss

11· Pierce respond.

12· · · · · · And Miss Capers, are you ready?

13· · · · · · MS. CAPERS:· Yes, sir.

14· · · · · · THE COURT:· Very briefly, go ahead on behalf of, and

15· remember only Miss Kinion, everything but the malicious

16· prosecution, because the malicious prosecution has already been

17· dealt with.

18· · · · · · MS. CAPERS:· Right.· So just clarification, though.· We

19· never got an order that it didn't apply to my client, so that was

20· the first issue I was going to address, and the malicious

21· prosecution would be dismissed against the Shaws as well.

22· · · · · · THE COURT:· There was no order.

23· · · · · · MS. CAPERS:· No, sir.

24· · · · · · THE COURT:· I didn't give you an order on that.

25· · · · · · MS. CAPERS:· No, sir.
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·1· · · · · · THE COURT:· My wife said never say sorry on the bench

·2· or that you made a mistake, but I just did.· My bad.

·3· · · · · · MS. CAPERS:· It happens.· No problem.

·4· · · · · · THE COURT:· So here we go with the others.

·5· · · · · · MS. PIERCE:· Your Honor, excuse me.· Could I interrupt

·6· for a minute?· I didn't understand what that --

·7· · · · · · THE COURT:· There was a hearing earlier on Miss --

·8· · · · · · MS. CAPERS:· In January 2017.

·9· · · · · · THE COURT:· Right.· Miss Capers filed a motion for

10· summary judgment that I granted on behalf of Mary Ellen Kinion in

11· regards to the motion for summary judgment on malicious

12· prosecution.

13· · · · · · MS. PIERCE:· That was Mr. Pintar's motion that was

14· granted, and at the same time you gave us the opportunity to file

15· an amended counterclaim and third-party complaint, with the only

16· limitation that we could not file again against Miss Kinion on

17· the malicious prosecution.

18· · · · · · MS. CAPERS:· But I think the facts and the law remain

19· the same, so I don't know how it wouldn't be dismissed against my

20· clients when it was dismissed against Miss Kinion.· We relied on

21· the same information.

22· · · · · · MR. ROUTSIS:· That was never brought before the court.

23· · · · · · MS. CAPERS:· I was there that day and argued and asked

24· the questions.

25· · · · · · THE COURT:· All right.· Wait a minute, let me get it
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·1· straight.· I could have been confused.

·2· · · · · · Mr. Pintar, you, I granted a motion on your client's

·3· behalf.

·4· · · · · · MR. PINTAR:· Correct.

·5· · · · · · THE COURT:· So when Miss Capers is talking about a, I'm

·6· very sorry, on behalf of the Shaws.

·7· · · · · · MS. CAPERS:· Shaws, yes, sir.

·8· · · · · · THE COURT:· Oh, my bad.· That's why I said my mistake.

·9· You argue for summary judgment on behalf of the Shaws.

10· · · · · · MS. CAPERS:· Right.

11· · · · · · THE COURT:· For malicious prosecution and everything

12· else.

13· · · · · · MS. CAPERS:· Yes, sir.

14· · · · · · THE COURT:· I just put it down in the wrong column in

15· my program if you will.

16· · · · · · MS. CAPERS:· I thought you did when you were speaking

17· earlier.· No problem.

18· · · · · · THE COURT:· Do we understand now that that was my

19· problem?

20· · · · · · So Miss Capers, please, I want you to summarize it very

21· similarly in time to what Mr. Brown, kind of like in time to what

22· Mr. Brown took, and give me a summary of all of your thoughts and

23· in regards to backing up the motion for summary judgment on

24· behalf of the Shaws.

25· · · · · · MS. CAPERS:· Yes, sir.· The first thing I just wanted
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·1· to mention, going back to the standard for summary judgment, it's

·2· no longer the slightest doubt standard.· Submitted evidence,

·3· there must be submitted evidence to negate an essential element.

·4· And also if there's absence of information to support an element.

·5· And that's important, because let's look at the civil conspiracy.

·6· · · · · · For the civil conspiracy claim, that must fail because

·7· what they must show is that there was a lawful agreement, and a

·8· lawful agreement between what parties, I don't know if it's all

·9· the parties or was it just between Kinion and or was it the

10· Shaws?· We don't have any evidence specifically who they are

11· alleging the civil conspiracy was with.· We can assume they are

12· saying that all of them got together and agreed to do what?· To

13· defame Mr. Spencer, in what capacity, and saying that he

14· assaulted Mr. Klementi.· I don't know.· And that is important,

15· because what we would have to do as defense counsel is speculate

16· as to what facts they have to support that there is a civil

17· conspiracy.

18· · · · · · So number one, what was the civil conspiracy?· Number

19· two, who was it with?· And also when you look at that, that

20· becomes very important when we get to whether or not the civil

21· conspiracy claim can stay.· Because when we look at what

22· statements were made, it has to be, if they were talking about

23· statements made in a defaming manner, they have to show what

24· those statements are.· And I think generally if I guess or

25· speculate as to what those statements are, it's a reference to
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·1· the assault as wells as the statements that were made before the

·2· planning commission.· And again, my co-counsel has already argued

·3· the quasi proceedings, the absolutely privilege.

·4· · · · · · But what I'm getting to with the civil conspiracy is

·5· you have a malicious prosecution claim that is gone, so then for

·6· the civil conspiracy, what else, what is the underlying tort?· It

·7· would have to be the defamation, right?· Because the defamation

·8· is covered under privilege, therefore the civil conspiracy claim

·9· cannot stay, because they don't have an underlying tort.· The two

10· being defamation or the malicious prosecution.

11· · · · · · Next, if you go to just simply the punitive damages

12· claim.· What is important is that if you take away the civil

13· conspiracy, the malicious prosecution, and the defamation,

14· punitive damages can't stand alone.· So the only thing we have

15· left is the intentional infliction of emotional distress.

16· · · · · · So as we know, in the intentional infliction of

17· emotional distress, there must be a physical manifestation.

18· Again, as my colleague stated, the letter claiming posttraumatic

19· stress disorder, we think that should be stricken because it

20· wasn't given timely.· So when you look at the actual, look at the

21· medical records and what physical manifestations that Mr. Spencer

22· had, they are very general.· We are talking about tummy aches, we

23· are talking about stress, we are talking about anxiety.· And the

24· Court has clearly addressed these issues in Nelson v. City of Las

25· Vegas and also in Ailem v. Reno Hilton Corporation.· And talking
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·1· about general, physical, or emotional discomfort are insufficient

·2· to satisfy the physical impact requirement.· Also, when you look

·3· at the intentional infliction of emotional distress, it has to be

·4· severe or extreme actions, those that are unconscionable.

·5· · · · · · So the actions of what my clients, the Shaws, in

·6· speaking at the commission meetings, how was that unconscionable

·7· conduct?· How was it them speaking to police officers

·8· unconscionable conduct?· How was it them talking to the district

·9· attorney unconscionable conduct?· How was it when law enforcement

10· asked them to turn over computer, a computer drive, how was that

11· unconscionable conduct?· And so that's the standard that must be

12· met for the intentional infliction of emotional distress.

13· · · · · · And again, just some other symptoms that the court has

14· said are insufficient is thoughts, difficulty sleeping, lack of

15· concentration, inability to deal with stressful situations,

16· negative thoughts, depression, anxiety, of which Mr. Spencer says

17· he has, are not sufficient to, is not sufficient for the element

18· of the physical manifestation under the emotional distress.

19· · · · · · So Your Honor, looking at these overall, again,

20· malicious probation should be out the door.· When we look at the

21· defamation, that should be covered under privilege.· And when you

22· kick out the defamation and the malicious prosecution, then you

23· don't have a civil conspiracy.· So the only thing you have left

24· is an intentional infliction of emotional distress, you have the

25· two prongs looking at the behavior by my clients, and then number
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·1· two, whether or not they can satisfy the physical manifestation

·2· element.

·3· · · · · · THE COURT:· Thank you.

·4· · · · · · Miss Pierce.

·5· · · · · · MS. PIERCE:· Summary judgment is fact driven, Your

·6· Honor, and it requires the party present facts with citations to

·7· actual evidence, whether it's a statement of the party or it's a

·8· letter or it's a prior testimony or it's a transcript of a

·9· deposition.· In this case, with respect to the Shaws, they don't

10· go through a recitation of here's facts and here's the basis for

11· the facts in their motion in terms of the summary judgment for

12· malicious prosecution.

13· · · · · · Their involvement in this case, because they weren't

14· even around when any of these things supposedly happened, their

15· involvement in this case was that they had cameras that taped

16· what happened in that initial evening when there was the

17· collision between Helmut Klementi and Jeff Spencer.· They were

18· specifically told by law enforcement to preserve that tape.· They

19· did not.· Worse, they presented a copy of it to the Klementis

20· before they presented a copy of it to law enforcement, and with

21· the copy they presented to law enforcement was missing time.

22· · · · · · Now, malice can be inferred by their failure to

23· preserve that evidence, and conspiracy can be inferred why would

24· they be giving copies of it to someone else involved here prior

25· to giving a copy to law enforcement.· That doesn't even make
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·1· sense, unless there was a concerted effort to try and get

·2· Mr. Spencer prosecuted.

·3· · · · · · In terms of the letters and the speeches they made,

·4· they were, they were not witness to anything that they were

·5· saying.· They were passing on gossip from other parties.· That's

·6· all it was.· And it was gossip that was targeted at Mr. Spencer

·7· to diminish him in the standing of the community, to attempt to

·8· get him fired from his job, and to support the criminal

·9· prosecution against him.

10· · · · · · So there's no basis for dismissal of the Shaws from

11· this action.

12· · · · · · THE COURT:· Thank you.

13· · · · · · MS. CAPERS:· Judge, I know you said no reply.  I

14· apologize.· But I think it's kind of important, because I'm not

15· sure what facts she was referencing, but there's absolutely no

16· evidence of my clients tampering with evidence.· They were asked

17· to present a video with the cameras, and it was done per

18· instruction and guidance of law enforcement.· So I'm sorry, but I

19· just think that's a very important fact.

20· · · · · · MR. ROUTSIS:· Judge, I think she's correct in that

21· regard, that our position was they doctored the tapes that were

22· presented and took about three minutes out.· But she's correct in

23· terms of the procedure.· That was a misstatement.· The tape --

24· · · · · · THE COURT:· I got you.· Thank you.· I understand.  I

25· obviously immediately started thinking, and you helped me,
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·1· Mr. Routsis, three minutes, three minutes versus an 18-minute

·2· gap.

·3· · · · · · MR. ROUTSIS:· Correct.

·4· · · · · · THE COURT:· Hello.· Anybody understand that?· How many

·5· years ago?· 1974, 18-minute gap, resignation.· Ooh, ooh, ooh.

·6· The conspiracy.· I'm not a crook.· That's just me.· That's just a

·7· little bit of histrionics on my part because of what was going on

·8· back in 1974.

·9· · · · · · Mr. Pintar, let's do yours in regards to motion for

10· summary judgment on Elfriede and also the balance of Mary Ellen

11· Kinion.

12· · · · · · MR. PINTAR:· Your Honor, I'm going to be short.· The

13· reason that the time has been spent on the burden of proof is

14· that, as the Court knows, Mr. Spencer has the burden to prove his

15· various claims, so he has the burden to prove that certain

16· statements that were made are defamatory in nature.· And that's

17· kind of the source of the issue in this case, because they have

18· never identified what those claimed defamatory statements are.

19· · · · · · For example, in his deposition, Mr. Spencer on, and I'm

20· quoting from his, this is Exhibit 3 to Mr. Brown's motion for

21· summary judgment, it's the deposition transcript of Jeffrey

22· Spencer dated July 28, 2016.

23· · · · · · "Question:· What statements?

24· · · · · · "Answer:· Derogatory stuff against me.

25· · · · · · "Answer:· I'm sorry.
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·1· · · · · · "Answer:· Derogatory stuff against me."

·2· · · · · · And then it goes on, and it says, and then he goes on

·3· to say, "Question, okay.· Which ones?· That's what I'm trying to

·4· get at is where, where can I look?· You have alleged that my

·5· client made false statements.· I'm entitled know when those

·6· statements were made and who they were made to, and so I'm trying

·7· to get a better on handle on who, what, when, and where with

·8· respect to those statements during the time frame that we just

·9· talked about.

10· · · · · · "Answer, correct.· So I need to add those to discovery,

11· I guess.

12· · · · · · "Question:· What do you mean?· Those statements that

13· you haven't provided yet?

14· · · · · · "Answer:· There is a lot of stuff I haven't provided

15· yet.

16· · · · · · "Question:· Like what?

17· · · · · · "There's a lot of video, a lot of statements.

18· · · · · · "Question:· Why haven't you provided it?

19· · · · · · "Answer:· Because I think we went over this this

20· morning.· I work, and I haven't had time to do it."

21· · · · · · So the point being, Judge, is that what's we are faced

22· with.· They have these, they have made these accusations, but

23· they have no beef.· There's no patty there.· There's nothing

24· behind them.· So what we are left to do is address the context in

25· which the statements were made, and the context in which the
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·1· statements were made are either quasi-judicial or judicial

·2· proceedings, which has the privilege.

·3· · · · · · So that's, so basically that's our position.

·4· Everything that Miss Klementi, everything that Miss Kinion said

·5· were all done in either a quasi or a judicial proceeding and

·6· therefore are privileged.

·7· · · · · · THE COURT:· Thank you.

·8· · · · · · Miss Pierce.

·9· · · · · · MS. PIERCE:· Your Honor, the quotations from that

10· deposition are correct, but as the parties should all know,

11· Mr. Spencer was ill that day and was not functioning very well.

12· But there's been plenty of production and responses and

13· discussions and evidence that he was accused of supposedly

14· creating berms in the driveways of elderly people to trap them in

15· and/or in retaliation for them opposing his fence.· There was no

16· evidence of that.· Not one of the parties that accused him of

17· that ever was capable of saying under oath yes, I saw him do it.

18· It was always, oh, I think it was him, or it must have been him.

19· But there was no evidence of that.

20· · · · · · There was a supposed snowplow attack on Egon Klementi,

21· of his Miss Kinion claims she was a witness, and then she

22· backtracked on that later from saying she clearly saw his face to

23· saying well, I think it was him.· And that was one of the claims

24· that ended up in the criminal trial, of which Mr. Spencer was

25· acquitted.
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·1· · · · · · There was a supposed assault and perhaps even battery,

·2· depending on which story you listen to, of Egon Klementi by

·3· Mr. Spencer going back into the, I think it was May, before the,

·4· the year before the actual collision between Helmut Klementi and

·5· Jeff Spencer.· And that never happened.· And none of these

·6· parties were a witness to it, and yet they were all talking about

·7· it and making accusations about it, and it even ended up as part

·8· of the criminal proceeding of which he was acquitted.

·9· · · · · · So there has been, starting in the May before this

10· December collision between Helmut Klementi and Mr. Spencer, there

11· were accusations being made, stories being told, things being

12· said, and admitted attempt to get him fired from his job.· And

13· the variance on the fence had nothing to do with any of these

14· things other than the initial encounter where Jeff Spencer called

15· the police to say Egon Klementi keeps coming on our property, and

16· he's taking pictures, and we have got a couple of young boys here

17· with their shirts off, and he needs to stop this behavior.

18· · · · · · And the law enforcement officer went out to the

19· Klementis' house and said you have got to stop this behavior, and

20· if you keep doing it you are going to be arrested for trespass.

21· And at that time there was nothing stated about supposedly Egon

22· was threatened or punched in the face or anything.· That came up

23· later.

24· · · · · · So this has been a pattern of attack all going back to

25· a handful of neighbors didn't want them to build a fence they
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·1· were building.· And instead of following the proper procedure in

·2· doing it, simply addressing the fence issue alone in the proper

·3· forum, they accused him of a whole slew of heinous crimes, and

·4· none of it was true, and most of the people repeating these

·5· stories weren't witnesses to anything that they claimed.· They

·6· were just passing on stories.

·7· · · · · · And as they were not witnesses, unless there was some

·8· kind of conspiracy, where did they even get the stories?· How

·9· does someone show up and say oh, yes, Jeff Spencer did this.

10· They weren't a witness.· They weren't even in town.· They were

11· nowhere around.· They were simply passing on gossip.· And they

12· used that gossip to try and get him fired, they used that gossip

13· to get him prosecuted, and they used that gossip to try and

14· diminish his standing in the community.· And that's all it was,

15· was gossip.· And he had to go through all of that.· And he still

16· has to the live with the fact that there's records of all of

17· that.

18· · · · · · THE COURT:· We heard, thank you Miss Pierce, we heard

19· about, I'm going to say Elfriede.· Tell me about Mary Ann Kinion,

20· the balance of those motions.

21· · · · · · MR. PINTAR:· The only thing that I understand that with

22· regard to Mary Ellen are twofold.· One, her testimony which she

23· made at deposition and in open court that she saw or she thinks

24· she saw Mr. Spencer in a snowplow driving down the street, lower

25· the blade, and the snow was thrown on him.· Mr. Klementi is the
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·1· one who called in the initial complaint, and Miss Kinion was

·2· simply a witness to that.· She testified to that.· I mean she

·3· stands by her testimony, it's true, it's accurate.

·4· · · · · · And anything else, I don't know what it's to say.· The

·5· other thing that Miss Kinion did, which we talked about at the

·6· last hearing with Miss Pence, was that Miss Kinion wrote the

·7· letter at Miss Pence's request that you probably remember, asking

·8· her what she remembers or she can account.

·9· · · · · · So those are two things that Miss Kinion has supposedly

10· said that I assume they are claiming are defamatory in nature.

11· So they are both done in the course of made to either a police

12· officer or the district attorney.· So they are absolutely

13· privileged.

14· · · · · · THE COURT:· Thank you.· I have to ask this before

15· Mr. Routsis sums up.· I honestly have to ask this out of

16· curiosity, out of probably legal curiosity.· But why, why was

17· Elfriede Klementi sued?· Why?· Tell me.· I want either Miss

18· Pierce or Mr. Routsis to answer.· If you don't want to answer, I

19· mean it's on paper, I understand that.· But I'm really curious

20· why now.

21· · · · · · MR. ROUTSIS:· I'll address, Judge, in my summation.

22· · · · · · Judge, what's interesting is, I want to give a

23· summation on malicious prosecution, because I tried the case, and

24· we hear bits and pieces, and it's, you know, the old expression,

25· the elephant in the room has not been dealt with.· This is a
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·1· clearcut case where every party, including Mary Ellen Kinion, we

·2· are going to ask you to reconsider based on proof at trial is

·3· part and parcel of clearcut malicious prosecution.

·4· · · · · · What has not been pieced together or put in any

·5· coherent form for the Court was Jeff Spencer was originally

·6· arrested on the evening in question on a misdemeanor battery for

·7· running into a man, maybe intentionally, at night.· Those charges

·8· were then changed, amended to felony charges because of the

·9· alleged injuries, which we believe were untrue based on what was

10· alleged at trial.· The injuries elevated it to felony.

11· Substantial bodily injury.

12· · · · · · What this Court never understood, in my humble opinion,

13· regarding Mary Ellen Kinion, when you let her out of the case,

14· was after that Mary Ellen Kinion and Egon Klementi, who were

15· never part of the criminal proceedings regarding Helmut,

16· interjected themselves into the legal situation and to say on

17· December 18 this man here drove down the street in a giant

18· snowplow and physically assaulted Egon Klementi.· And then on

19· Memorial Day another false statement was given, which I will get

20· into.· And as a result of that, Judge, the district attorney

21· filed elderly abuse charges alleging Egon Klementi as a victim

22· not related to Helmut, and these charges were based on, we know

23· it was perjury, and let me explain why, and malicious prosecution

24· is clearcut, and Miss Mary Ellen Kinion.

25· · · · · · It's declared if we go to jury trial on it, and I'm
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·1· saying this -- so what do we know about the 18th of December?· We

·2· know that Egon Klementi, Mary Ellen Kinion says she saw Jeff

·3· driving in front of her with a giant snowplow.· She testifies

·4· under oath, interjects herself to the D.A. and says I saw Jeffrey

·5· Spencer driving the snowplow and taking debris and speeding up

·6· and turning into Egon Klementi and committing assault and battery

·7· on an elderly man.· But she never called the police.· She went

·8· back into her house that day and waited two hours.· Egon Klementi

·9· then contacts her, and she becomes a part of this conspiracy.

10· · · · · · Now, the police come out, the officer testifies under

11· oath, I didn't even write a report because what Egon told me,

12· there was debris, rubbish, all this stuff that was shot into the

13· driveway.· Nothing was in the driveway.· The conditions that day

14· of the plow was that there was almost no snow on the ground.· So

15· the officer said there just wasn't factual enough information to

16· even file a police report, let alone file charges.

17· · · · · · Now --

18· · · · · · THE COURT:· Go ahead.· Tell me.· Hang on.· Tell me,

19· Mr. Pintar, you are standing.

20· · · · · · MR. PINTAR:· I have no idea what Mr. Routsis is talking

21· about.· None of the stuff he's talking about is in evidence in

22· this case.

23· · · · · · MR. ROUTSIS:· It's all in evidence.

24· · · · · · THE COURT:· You didn't even answer my question.· What

25· does this have to do with Elfriede?
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·1· · · · · · MR. BROWN:· I would join in the objection.· He's

·2· testifying as a witness.

·3· · · · · · THE COURT:· I understand.· I addressed Mr. Pintar

·4· because he was standing and interrupted.

·5· · · · · · MR. ROUTSIS:· He did it again, and he makes a statement

·6· that's untruthful.· It's all in the pleadings.· He does it all

·7· the time, Judge.· That's all in the pleadings.

·8· · · · · · THE COURT:· Mr. Routsis, please.

·9· · · · · · MR. ROUTSIS:· Okay.

10· · · · · · THE COURT:· If you want to answer, Miss Pierce can

11· answer.

12· · · · · · MR. ROUTSIS:· I'll get there.

13· · · · · · THE COURT:· If you wanted to answer on behalf, what,

14· she is Egon's wife?

15· · · · · · MR. ROUTSIS:· Why can't I make my argument and let me

16· get there, Judge.· Because he objects I got to jump into it right

17· now?· I'll lead into it.

18· · · · · · THE COURT:· Okay.

19· · · · · · MR. ROUTSIS:· So first of all, she testified, if you

20· want to know the truth, Elfie Klementi testified at the

21· preliminary examination, she had made allegations that on certain

22· days my client bermed her into her residence so she couldn't get

23· out, later were withdrawn and found to be completely unreliable

24· and untrue because she went to work.· And then we finally got

25· admissions in court that that is commonplace, that everybody gets
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·1· a berm, and he had done no extra berming than was originally

·2· done.

·3· · · · · · Secondly, and I will get to that, I was going to get to

·4· that, Judge, what happened on Memorial Day.· But we talk about

·5· malicious prosecution.· We have Mr. Spencer that had charges

·6· trumped up against him on, Judge, she testified under oath, it's

·7· in the pleadings, at trial that she saw my client driving by with

·8· a big smile on his face, and then she saw, we took pictures of

·9· the snowplow.· She saw him swerve in, speeding, and dumping

10· debris and committing a battery.· It got so embarrassing for her,

11· and her later testimony was she didn't know if it was Jeff.· She

12· did that, she changed her testimony at the depositions.· She

13· wasn't sure it was Jeff.· But criminal charges were brought

14· against him based on the perjury she committed.· And if that

15· isn't malicious prosecution, Judge, I don't know what is.· She

16· interjected herself.

17· · · · · · And the D.A. gets on the stand and says well, nothing

18· that she said or that Egon said affected my desire, that changed

19· my position.· She never filed elderly abuse charges until this

20· evidence came forward.

21· · · · · · Now, Mary Ellen Kinion asserted herself and called law

22· enforcement, but she admitted Egon contacted her after that

23· alleged snowplow incident, she did nothing about it until that

24· conversation.· We believe, as the jury found, that's clear

25· conspiracy.· They got together and they created a crime that the
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·1· jury, now look at the implicit finding of the jury, Judge.· Mary

·2· Ellen Kinion testified to that, Egon Klementi testified to that

·3· December 18 snowplow incident, and Jeff Spencer testified.· And

·4· they found them not to be credible.· It got so bad, I asked her

·5· do you have X-ray vision, Miss Kinion?· Because the snowplow was

·6· so big that from her position she could not see debris going into

·7· the driveway of Egon Klementi.· We had picture after picture done

·8· by my investigator.· She could not see it.· And I asked her, I

·9· said you must have X-ray vision, because it's impossible to see.

10· Well, later she's changed her testimony.

11· · · · · · And we are going to ask the Court to reverse your

12· decision, and let's go to trial on malicious prosecution.· Let's

13· see how good these attorneys really are, because they will lose

14· on it.· They will lose.· They will get hammered.· Because it gets

15· worse.

16· · · · · · Then we come up to Memorial Day.· On Memorial Day Egon

17· Klementi, these are all the bases for the enhanced charges of

18· elderly abuse.· My client, they pumped this in -- on Memorial Day

19· my client is there with guests.· Egon Klementi is apparently out

20· taking pictures.· They have a disagreement.· Jeff comes out and

21· asks him not to take pictures.· The Spencers call law enforcement

22· because of the conduct of the picture taking.· Law enforcement

23· comes out, it's all in the briefs, interviews the Spencers,

24· knocks on the Klementis' door and said look, are you taking

25· pictures?· They've got young kids over there, et cetera,
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·1· et cetera, they don't want to be harassed.· We are giving you

·2· notice we don't want you to do that.· Okay?

·3· · · · · · The Klementis, they don't say at that point officer,

·4· Jeff Spencer threatened to punch my husband in the face, which is

·5· what they alleged at trial.· We put the police officer on the

·6· stand.· After that the cops came out and gave them a notice,

·7· don't take pictures.· The Klementis go to the sheriff's

·8· department and start amending what happened.· And then it moves

·9· into Jeff Spencer threatened to beat him up that day and assault

10· him.· Elderly abuse.

11· · · · · · Goes to trial on it, put the police officer on the

12· stand, I said officer, interesting the Spencers called you that

13· day, right?· And now they are alleging that Jeff Spencer

14· threatened to battery them so they can put elderly abuse charges

15· and make him look real bad and convict him of everything.· You

16· knocked on the door.· Did they ever mention that Jeff Spencer did

17· anything to him on the day in question?· No.· Why, if he was just

18· assaulted, these people made complaints about a fence being six

19· inches too long, and he was just assaulted, and they don't even

20· mention it.· Oh.· So the jury had all that before them.

21· · · · · · Reality is that that's malicious prosecution.· They

22· interjected themselves, there was no pending case, they contacted

23· the D.A., the D.A. filed charges.· And the D.A. that testified in

24· this case, Judge, didn't just lose the case, it was a two-week

25· war of attrition.· And I knew when you called her to the stand
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·1· she was as biased as can be.· But we could get her transcripts.

·2· They virtually make no sense at all.· She actually testified that

·3· nothing that these people did led to the charges.

·4· · · · · · Those were the two witnesses of the elderly abuse, Egon

·5· Klementi and Mary Ellen Kinion, and on both situations the jury

·6· heard the evidence.· But not only is it perjury, and not only if

·7· we go to trial on a civil suit will the jury, I mean forget the

·8· summary judgment standard.· A man was brought to trial on two

·9· claims that perjury has been committed on them, they were found

10· un -- is it a triable issue?· It's a compelling issue.· I mean I

11· don't know what their defense is going to be.· I mean she's

12· committed two different statements, I saw him driving, I think it

13· was him.· The jury is going to hammer.· Punitive damages.  I

14· think that could get a half a million dollars on that when you

15· take a man to trial on elderly abuse charges and then you add in

16· the Helmut Klementi case.

17· · · · · · What this Court doesn't understand is that Helmut

18· Klementi and what happened that night, the jury, wasn't just

19· peculiar, it looks like it was a setup from the get-go, because

20· Helmut Klementi, they had just taken pictures earlier that day,

21· they go to a meeting, Helmut Klementi walks up the street late at

22· night, when there's evidence there's car thefts going on in the

23· neighborhood, is taking pictures for no reason right on Jeff's

24· property.· Jeff yells out who are you, what are you doing.· He

25· doesn't say I'm Helmut.· He denied, he walks back, and Jeff runs
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·1· out and hits him, knocks him down and says I'm sorry, and then a

·2· lot of shenanigans go on.

·3· · · · · · Number one, the Shaws present a video with enhanced

·4· camera that is far lighter than the Spencers.· The Spencers had

·5· cameras that showed, that showed that Klementi was right near or

·6· on his property.· The Shaw video of the same time, which is a

·7· clear light, doesn't show Helmut there, and we know Helmut was

·8· there.· We know it.· Helmut admits it.· He got knocked down

·9· there.· He's never on the video.· Never on the video.· How can

10· that be?· Their video was better than the Spencers.

11· · · · · · Judge, where there's perception there's deception.· You

12· have seen a bunch of people come in against the Spencers.· We

13· went to trial, and we put on the community, and these were the

14· people that were listened to, that were believed, that were

15· trusted.· Where there's perception there's deception, and the

16· Court should reverse its ground, let us go to trial on malicious

17· prosecution, and let these three high-end civil attorneys, let's

18· go, let's stand up and go to trial.· Because clearly it's

19· malicious prosecution.· There's no question about it.· And they

20· don't want to address the facts.· They piecemeal it.

21· · · · · · Well, Judge, but that's the facts of the case.· They

22· amended the charges.· They interjected themselves into a criminal

23· proceeding.· They committed perjury.· The jury didn't believe

24· them.

25· · · · · · You know, there are implicit findings, Judge, where the
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·1· jury heard the testimony of Egon Klementi and Mary Ellen Kinion

·2· about what happened on that Memorial Day, and I'm saying Egon,

·3· why didn't you tell the officer that this man assaulted you on

·4· that day?· He knocked on your door.· Why didn't you call the

·5· police?· It got so bizarre.· Well, we don't know how to do things

·6· like that.· What do you mean you don't know how?· We don't make

·7· complaints.· Judge, it was transparent, it was obvious.

·8· · · · · · A jury should hear the case.· Summary judgment is a

·9· vehicle to take away fraud where there's no case.· Not only do we

10· have a case, we have a compelling case.· And it's been tested on

11· the man that was accused of multiple heinous crimes, and even

12· though it was a different standard of review, the jury implicitly

13· did not believe them.· It was a credibility issue, and they found

14· for the defendant.· That's why they are so afraid, and that's why

15· this whole story gets morphed into tidbits.

16· · · · · · Well, Judge, that's the malicious prosecution.· You

17· know, you take away malicious prosecution, defamation, it ain't

18· worth the trouble, because you take away the truth of the case.

19· The truth of the case we don't have anymore.· So it's like go to

20· trial for what?· The damages aren't going to be as great as the

21· problems and the risk of trial.· The case has always been about

22· malicious prosecution.· And the damages of them are

23· straightforward.· A man went to trial, he paid for an attorney,

24· he was in trial for two weeks.· And give us a chance to go to

25· trial, and we will win the trial.
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·1· · · · · · THE COURT:· Thank you, Mr. Routsis.

·2· · · · · · MR. PINTAR:· Your Honor, may I just address one short

·3· thing?· I think that Mr. Routsis' diatribe shows the reason why

·4· Elfie Klementi should not only be dismissed from this case, but

·5· she should be awarded her fees and costs under 18.010.· Your

·6· Honor simply asked Mr. Routsis why is Elfie Klementi in this

·7· case, and he can't say it.· He stands up here ten minutes, and he

·8· didn't give you a single reason as to why Elfie Klementi should

·9· be in this case.· He addressed Mary Ellen Kinion, he addressed

10· Egon Klementi.· He did not --

11· · · · · · MR. ROUTSIS:· That's not true.· I'm going to object to

12· a misstatement of record.· I --

13· · · · · · MR. PINTAR:· He did not address --

14· · · · · · MR. ROUTSIS:· I specifically --

15· · · · · · THE REPORTER:· I'm sorry, I didn't get all that.

16· · · · · · MR. PINTAR:· It was a simple question, and he goes on

17· this diatribe.· Elfie Klementi has done absolutely nothing.

18· Absolutely nothing.· And yet she's been dragged through this case

19· for three years.· She's got into a dispute with her homeowner's

20· insurance company, who denied coverage for a number of years.  I

21· mean the carnage that these people are causing to everybody

22· simply because --

23· · · · · · MR. ROUTSIS:· Your Honor, I'm going to object to the

24· reply.· There's no reply you said.

25· · · · · · THE COURT:· Overruled.
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·1· · · · · · MR. PINTAR:· I mean this is outrageous what they are

·2· doing.· And to claim that Mr. Spencer is a victim is beyond

·3· belief.· The facts, the video shows that he's the perpetrator

·4· here.· And he subjected all of these neighbors, nice people, to

·5· this circus, if you will.· I mean this case needs to end.· He

·6· needs to pay fees and costs for the carnage that he has invoked.

·7· · · · · · MR. ROUTSIS:· If I could reply to that.· That's a

·8· complete misstatement.· Elfie Klementi testified at the trial

·9· that Jeff Spencer threatened Egon Klementi on Memorial Day, and

10· then we found out she wasn't even present.· She said that it

11· happened, but then we found out it was a statement made by Egon.

12· So Elfie Klementi had testified about, at the prelim, getting

13· elderly abuse charges presented against my client, that Jeff was

14· berming people in, and then that turned out not to be the case.

15· Elfie Klementi cooperated in Egon's statements that what happened

16· on Memorial Day was an assault when she wasn't present.

17· · · · · · We think these are very important issues that a jury

18· would love to look at to see if they maliciously prosecuted the

19· man.· Because in sum and total, we have a man that was tried on

20· perjury by people interjecting themselves into the court system,

21· and that shouldn't happen, and the jury should be able to decide

22· what if any damages are appropriate.

23· · · · · · THE COURT:· Thank you.· We are going to take just a

24· ten-minute stretch break.· Let's be back at 11:30.

25· · · · · · · · ·(Recess taken.)
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·1· · · · · · THE COURT:· We are back on the record in Case No.

·2· 14-CV-026O.· Let the record show that the parties are present

·3· with counsel.· And we can proceed.

·4· · · · · · So we have done the Shaws, we have done Helmut motions,

·5· we have done Mary Kinion's motion, we have done Elfriede's

·6· motion.· We have before us a motion to reconsider on Mary

·7· Kinion's, the Court granted Mary Kinion's motion for summary

·8· judgment in regards to malicious prosecution.

·9· · · · · · Now, what we have next is Mary Kinion and Elfriede's

10· joint motions for sanctions based on spoliation of evidence.· And

11· what I want you to do, Mr. Pintar, please, and of course I want

12· the Spencers' attorneys to reflect on Mr. Pintar's motion for

13· sanctions based on that particular spoliation of evidence, that

14· particular piece of evidence, of course.· So if you would,

15· please.

16· · · · · · MR. PINTAR:· Thank you, Your Honor.· The spoliation

17· motion basically boils down, what we are talking about is events

18· that occurred on December 18 of 2012.· At his deposition, at the

19· criminal trial, and in his statement to the police Mr. Spencer

20· made repeated representations that he had video evidence that

21· showed that he inadvertently collided with Mr. Klementi in the

22· street while he was trying to effect a citizen's arrest, and also

23· that he has video evidence that shows Mr. Klementi being in his

24· driveway near his truck on that evening, that's what made him

25· think he was protecting his property and was defending his
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·1· property when he assaulted Mr. Klementi.· He, at his criminal

·2· trial Mr. Spencer specifically stated as follows:· Question, this

·3· is from his criminal trial transcript at page 287.· Question of

·4· Mr. Spencer:· "And what happened, what happened next?· I think

·5· you said you heard something.

·6· · · · · · "Answer:· I heard somebody walking on the snow, on the

·7· ice, the crunching from walking on it, so I looked out over my

·8· deck, and that's when I saw a figure in my driveway.

·9· · · · · · "Question:· And do you have video of that?

10· · · · · · "Answer, yes."

11· · · · · · So based on that testimony, which Mr. Spencer said

12· under oath, I did a follow-up request for production of

13· documents, give us the video.

14· · · · · · THE COURT:· Hang on a second.· Miss Pierce, will you

15· break that up, please.· It's rude.· Neither one of them are

16· listening.

17· · · · · · MS. SPENCER:· I apologize, Your Honor.

18· · · · · · THE COURT:· Please.

19· · · · · · MR. PINTAR:· So we ask for the video.· We are told oh,

20· we don't have it, our hard drive has been corrupted.· So the very

21· essence of the case is caught on video.· Mr. Spencer admits under

22· oath that he has it, and yet they don't produce it.· And now they

23· are claiming that it is corruption.· That is simply

24· straightforward spoliation of evidence.· They knew it, they had

25· it, and they have destroyed it.

3 R.App.645

3 R.App.645

http://www.litigationservices.com


Page 47
·1· · · · · · THE COURT:· But it's their, I got to get it straight.

·2· Earlier, and help me with this, when Mr. Routsis was speaking,

·3· and when Miss Pierce was speaking, there is evidence that the

·4· three-minute gap, that's not the tape that you are talking about.

·5· · · · · · MR. PINTAR:· No.· And that's, as Miss Molleck pointed

·6· out, the pot calling the kettle black.· What the Spencers are

·7· claiming is that Miss Shaw, in her video from across the street

·8· and around the corner, that's the missing three minutes from that

·9· one.

10· · · · · · THE COURT:· Three minutes.· That's not what Spencer is

11· talking about.

12· · · · · · MR. PINTAR:· We are talking about video from the

13· Spencers' camera that they used at their criminal trial, which

14· they have not produced in this case.· That's, so the evidence,

15· the video that they had as the moving party, that they are

16· obligated to preserve has not been produced.

17· · · · · · The second thing is the notes which we have asked

18· produced.· And again I go back to Mr. Spencer's testimony at his

19· criminal trial.· And I'm looking at page 265 from his trial.· On

20· line 265:· Question:· Okay let's go ahead and put that on.· Thank

21· you.· And this is all going to be on the same flash drive,

22· correct?

23· · · · · · "Answer:· I sure hope so.· So which one do you want?

24· · · · · · "Question:· We want the -- you have your notes there,

25· Mr. Spencer?
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·1· · · · · · "Answer:· The file folders tell you what's going on

·2· that day.

·3· · · · · · So basically at the criminal trial Mr. Spencer is

·4· testifying from notes, and so again, as part of my case, I have

·5· asked in a request for production for those notes.· We got no

·6· response.· And now they are claiming that it's attorney-client

·7· privilege.

·8· · · · · · Again, they needed to produce this stuff, and they

·9· needed to produce it years ago, and they haven't.· And their

10· entire case is prefaced on the lack of production, and their case

11· should be dismissed because they haven't produced this

12· information.

13· · · · · · THE COURT:· Let's address Mr. Pintar's motion.· When I

14· identify with the attorneys, I should obviously identify the

15· party that he's filing the motion on behalf of.· Mary Kinion and

16· Elfriede.· How come just Elfriede as far as the motion for

17· spoliation?

18· · · · · · MR. PINTAR:· It wasn't.· It was on behalf of Miss

19· Kinion as well.

20· · · · · · THE COURT:· Right.· But how come just Mrs. Klementi as

21· opposed to Mr. Klementi?

22· · · · · · MR. PINTAR:· Your Honor, that was my oversight.· I had

23· assumed that Mr. Klementi, he had been deceased by that time, and

24· so I was just going forward with representing Miss Klementi.  I

25· filed the motion --
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·1· · · · · · THE COURT:· Okay.· Now I know why, in my mind, why.

·2· The motion was filed later.· I understand.

·3· · · · · · MR. PINTAR:· Yeah.· So that's the only reason why.

·4· · · · · · THE COURT:· Thank you for clearing that up on

·5· Mrs. Klementi.· It's a technicality, and I understand.· Okay.

·6· · · · · · Miss Pierce, please.

·7· · · · · · MS. PIERCE:· Your Honor, first of all, the, and this

·8· is, a lot of this is prior to when I got involved in the case.

·9· And David Zaniel produced a video, which I then filed with the

10· court as a, under separate, a separate pleading entitled video

11· exhibit in support of responses to motions for summary judgment,

12· motion for sanctions based on spoliation of evidence.· And that

13· was a copy of the video that had already been produced by David

14· Zaniel long before I was involved in this case.

15· · · · · · THE COURT:· Identical copy.

16· · · · · · MS. PIERCE:· Pardon me?

17· · · · · · THE COURT:· Identical copy.

18· · · · · · MS. PIERCE:· Oh, yes.· Oh, absolutely.

19· · · · · · In terms of the deposition testimony, the question

20· about the time log and the notes.· At the time that Mr. Spencer

21· was questioned about that, he said I believe it's a

22· client-attorney privilege and I shouldn't have to tell you.

23· Well, let your attorney make that objection.· Well, the attorney

24· did make the objection.· In the request for the production, the,

25· and this is all part of my objection, or my response to this, is
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·1· that, and this was from David Zaniel, that he produced the video,

·2· and that the request for notes was being rejected on the grounds

·3· that it was attorney-client privilege.· There were notes that he

·4· made for purposes of his defense in the, first of all, for his

·5· defense in the underlying criminal matter.· And then he made

·6· additional notes in the representation that he was receiving from

·7· Mr. Zaniel and Mr. Routsis.

·8· · · · · · One of the things that was requested was notes relative

·9· to what was said at a KGID meeting at which Mr. Spencer wasn't

10· even present.· And the minutes of that meeting speak for

11· themselves.· So he did comply with the request.· He did produce

12· what was outside of the attorney-client privilege.

13· · · · · · And you may recall the last time we had a hearing on

14· this he freely admitted his hard drive got corrupted.· He had

15· saved it onto a flash drive, but he didn't have the hard drive

16· anymore, and he took it to experts to try and get the tape that

17· was on it retrieved.

18· · · · · · And part of my response is a declaration under oath

19· from an expert, who then also referred it to another expert, and

20· they couldn't retrieve anything.· And when we were here in court

21· the last time, there was discussion of having a mutual expert

22· look at the hard drives, both of my client and of the Shaws, to

23· try and get this matter resolved.· And it has not been a

24· deliberate spoliation.· It has been, it was preserved, it was

25· preserved in the format in which it was originally taped.· Not in
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·1· any kind of a modifiable or, what's the word, editable software,

·2· and the only notes beyond what would be attorney-client privilege

·3· were some notes that were at the front of each section saying

·4· this is what the tape shows.· And that was produced.· There's no

·5· spoliation here.

·6· · · · · · THE COURT:· Thank you.· Only if you feel the need.  I

·7· mean I wasn't inviting it when I looked up.

·8· · · · · · Hang on a second.· I'm just writing notes.

·9· · · · · · The next thing I have in order is the defendants'

10· motion to strike plaintiff's expert witness designation.· This

11· was joint, am I correct?

12· · · · · · MR. BROWN:· Your Honor, I think all the motions have

13· been joint.

14· · · · · · THE COURT:· That's right.

15· · · · · · MR. BROWN:· So the answer to your question, yes.

16· · · · · · THE COURT:· No opposition.· Time went by and that type

17· of thing.· You don't have to say anything, Miss Pierce or

18· Mr. Routsis, but my conclusion is no opposition is no opposition.

19· So that's granted.

20· · · · · · The motion to dismiss based on failure to timely

21· substitute a party after death, that's unopposed also, so that's

22· granted.· And that's what I meant when I first came on.· And I

23· totally understand, it's happened before, obviously.· So no harm

24· no foul at all.

25· · · · · · And now, we set the order to show cause for failure to
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·1· pay the award of attorney's fees, and then I started, then I said

·2· let's get it all done in one day, because we are, when is the

·3· trial going to be?· October?· Right?· When is the trial date?

·4· · · · · · THE CLERK:· It starts October 8.

·5· · · · · · THE COURT:· So let's get it done.· So if we go to

·6· trial, we can have enough time to prepare.· And so the order to

·7· show cause is still pending, Mr. Spencer's failure to pay the

·8· award of attorney's fees and partial costs.· Mr. Routsis just now

·9· asked that Mary Kinion's motion for summary judgment that I

10· granted be reconsidered.

11· · · · · · So again, it's last, and I will address that today.

12· But what I'm going to say right now is anything, is there

13· anything else anybody wants to put forward on the record in

14· regards to what we have talked about for this last hour and 45

15· minutes?· In summary, anybody want to correct, cross the Ts, dot

16· the Is?· Anybody dying to say anything that we really need to

17· say, you feel that you need to say?

18· · · · · · Miss Capers.

19· · · · · · MS. CAPERS:· Yes, Your Honor.· I just made a mistake

20· when I was originally arguing in regards to the intentional

21· infliction of emotional distress, that it would be unconscionable

22· conduct.· That was actually the standard for punitive damages.

23· But either way, I still wanted to address both again, just to put

24· forth to the Court how case law has interpreted the conduct for

25· punitive damages and the conduct for intentional infliction of
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·1· emotional distress.

·2· · · · · · So when we look at the claim of the intentional

·3· infliction of emotional distress, it must be extreme and

·4· outrageous.· Okay?· And when we look at case law, a prima facie

·5· case of infliction of emotional distress requires a plaintiff to

·6· prove that the conduct was extremely outrageous.· However, I

·7· would turn your attention to a case called, I may pronounce it,

·8· M-a-d-u-i-k-e versus Agency Rent-a-Car.· And the court in

·9· evaluating this case said extreme and outrageous conduct is that

10· which is outside all possible bounds of decency and is regarded

11· as utterly intolerable in a civilized community.· That's

12· important for this case.· The court also said that the behavior

13· should be atrocious, intolerable, or outside all possible bounds

14· of decency.

15· · · · · · And I bring that up, because what struck me when Miss

16· Pierce was responding, I don't remember to whomever's motion, is

17· that she said they participated in gossip.· She said it at least

18· three times, that the behavior was gossip.· Gossip does not rise

19· to the level of conduct for an intentional infliction of

20· emotional distress claim.

21· · · · · · Also, when you look at the punitive damages, beyond the

22· fact that there's no underlying tort that we believe should go

23· forth to have this claim survive, there must be malice, a

24· despicable conduct, and malice can be express or implied, which

25· means conduct that is intended to injure a person or despicable
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·1· conduct which is engaged in with conscious disregard of the

·2· rights or safety of others.

·3· · · · · · Also the court said, excuse me, it has been said that

·4· in accordance with the statutory language in regards to express

·5· or implied malice, that the conscious disregard of malice denotes

·6· that at a minimum the conduct must exceed mere recklessness or

·7· gross negligence.

·8· · · · · · I think that's important again for us to evaluate this

·9· case in regards to, in a means of analyzing the standards that

10· the courts have promulgated.· And the gossip that was said was I

11· guess the unconscionable conduct or the extreme or outrageous

12· conduct for infliction of emotional distress or punitive damages

13· claim, it doesn't hold water.· Because at the end of the day

14· people gossip all the time.· But that isn't a basis for punitive

15· damages or extreme or emotional conduct, excuse me, or the

16· infliction of emotional distress.

17· · · · · · And the last thing I just wanted to bring to your

18· attention again in regards to the civil conspiracy, especially as

19· it relates to the Shaws.· A lot hasn't been said in regards to

20· the Shaws, but I just want to make sure I hit this again so the

21· Court wouldn't be misled, but I'm pretty sure you aren't because

22· of all of the information that the Court has read, that the video

23· that was given to law enforcement was asked from law enforcement

24· to my clients.· It's not as if my clients went out to the court

25· or anything of that nature, to the police station, and said hey,
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·1· I have this video which may cover the incident on the night in

·2· question, let alone the fact that they weren't even there.· But I

·3· just want to make it clear that the video that they gave was at

·4· the request of law enforcement.· Not only the request to give it,

·5· but the amount of time that should be on the video.· That's very

·6· important, because I don't want the Court to go away thinking

·7· there was some malfeasance on behalf of the Shaws.

·8· · · · · · In addition, we hear about the conspiracy or alleged

·9· conspiracy with the other defendants, but with regards to the

10· Shaws, I'm not quite sure what unlawful agreement they made with

11· anyone, when it was made, who it was made with, and what was it.

12· · · · · · So if you allow this claim to survive, what's going to

13· happen is the jurors are going to have to speculate and guess as

14· to what did the Shaws do.· Mr. Shaw didn't even testify.· So what

15· actions did Mr. Shaw take?· You have heard none.· And what

16· actions did Mrs. Shaw take?· None.· However, if I'm going to

17· guess as to their theory of the case, it would be they made the

18· statements at the commission hearing.· That's what we can guess

19· or speculate at this point.· And if that's the case, absolute

20· privilege.

21· · · · · · THE COURT:· Is your motion submitted?

22· · · · · · MS. CAPERS:· Yes, sir.

23· · · · · · THE COURT:· Is your motion submitted, Mr. Brown?

24· · · · · · MR. BROWN:· It is, Your Honor.

25· · · · · · THE COURT:· Is your motion, motions plural, submitted?
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·1· · · · · · MR. PINTAR:· They are, Your Honor.

·2· · · · · · THE COURT:· Miss Pierce, anything to add or any

·3· comment?

·4· · · · · · MS. PIERCE:· No, Your Honor.

·5· · · · · · THE COURT:· Mr. Routsis, any comments, anything to add?

·6· · · · · · MR. ROUTSIS:· No, Your Honor.

·7· · · · · · THE COURT:· Therefore, both of you submit it?

·8· · · · · · MR. ROUTSIS:· Yes.

·9· · · · · · THE COURT:· In regards to the motion for summary

10· judgment on behalf of Helmut Klementi by Mr. Brown, I see no

11· malice whatsoever.· I see true statements given to the police,

12· given at trial, given to TGI, what is it?

13· · · · · · MR. BROWN:· The Douglas County Planning Commission.

14· · · · · · THE COURT:· I do not see that they led to any

15· defamation whatsoever.· I do not see there's a civil conspiracy

16· amongst the neighbors, and especially on behalf of Mr. Helmut

17· Klementi.· I do not see any evidence whatsoever in regards to

18· malice, fraud, nothing in regards to punitive damages,

19· intentional infliction of emotional distress, I think is all, all

20· one-sided on behalf of Mr. Spencer.

21· · · · · · I can totally understand why Mr. Spencer is upset,

22· distressed.· I know that people get themselves into this.· It's

23· almost like, like I said to you personally, with Mr. Routsis and

24· Miss Pierce present, the worst thing that ever happened to you

25· was getting acquitted, because it just gave you a license to
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·1· think that you could just strike out.

·2· · · · · · So the case against Mr. Helmut Klementi is dismissed.

·3· · · · · · In regards to Miss Kinion, the motion to reconsider is

·4· denied.· I do not see any new evidence whatsoever for me to

·5· reconsider Miss Kinion.· It's an emotional state on behalf of

·6· Mr. and Mrs. Spencer.· It's an emotional state on behalf of

·7· Mr. Routsis because he tried the case.· I can totally understand

·8· someone that has tried and defended and acquitted on a two-week

·9· case can get so emotionally involved.

10· · · · · · But by the same token, when the pleadings were cleaned

11· up, my words, there was just these bare allegations without any

12· proof whatsoever.· I can't even call a fact, I can't even say

13· that there is any facts that could go forward, because there have

14· been no facts proven.· None.· And the only thing I can go on

15· slightly is an absolute privilege or a qualified privilege to

16· speak, because I cannot say in any way, shape, or form that it's

17· not an absolute privilege to talk to the cops, to speak under

18· oath at a trial.· And I don't know what happened, because as you

19· said, Miss Pierce, the minutes speak for themselves at the

20· Douglas County Planning Commission.

21· · · · · · So no facts.· There are no facts to take forward to the

22· jury in regards to any of the allegations on behalf of, against

23· Mr. Klementi and Miss Kinion.

24· · · · · · Miss Kinion, especially Miss Kinion, Mr. Pintar said

25· it, where's the beef, that old, old commercial, where's the beef?
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·1· I do not see one scintilla of evidence except for allegations

·2· that have not been brought out, and of course will not be able to

·3· be proved because her case is dismissed also.

·4· · · · · · In regards to the Shaws.· What evidence?· There is no,

·5· there are no facts.· There are no civil conspiracies.· And this

·6· is not to be used against you, Miss Pierce, but I really thought

·7· of it when you were talking.· Yeah, it's only gossip.· And I

·8· think the Spencers are suing the neighbors based on the way they

·9· feel about gossip.· That just doesn't hold it to go to a jury to

10· ask for damages in that regard.· So the Shaws are dismissed in

11· this case.

12· · · · · · In regards to Mrs. Klementi, Elfriede Klementi, that's

13· why I asked the question.· Why was she sued?· Because she's the

14· wife of, I just, I don't get that at all.· There's no facts.

15· Allegations only.· Allegations only.· Not proved, not brought

16· out, no facts.

17· · · · · · In regards to spoliation, button, button, who's got the

18· button.· Where's the tape, three-minute gap, 18-minute gap, who's

19· zooming who, who's seeing what.· I think the motion is well

20· taken.· But, you know, enough, enough, enough.

21· · · · · · The motion on spoliation is denied, Mr. Pintar.· I kind

22· of got lost in regards, that's why I asked you the question, in

23· good faith, by the way, good faith denial on my part.· You know,

24· because if I thought for one second that Mr. Spencer hid the tape

25· because it's self-incriminatory, of course the motion would have
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·1· been granted.· But you know, I'm just piling on right now.· And

·2· so that's why I'm denying that motion.

·3· · · · · · As far as the other tape, it's not an issue, so I'm not

·4· even going to bring it up, the one that David Zaniel produced.

·5· We saw it.· You know, one person can take that one way, the other

·6· person could take it another way.· But it's not an issue.

·7· · · · · · In regards to the order to show cause, I know that you

·8· asked, Mr. Routsis, on behalf of Spencers, and Miss Pierce, I

·9· know that you asked for a time for me to decide that, and this

10· indeed was the order to show cause hearing, but I'm right at that

11· stage where I really must say this.· I'm going to ask counsel,

12· Miss Capers, Mr. Brown, and Mr. Pintar, to draft the orders

13· granting summary judgment.· And I am inviting attorney's fees, of

14· course.· And I don't want, I really mean this professionally,

15· because I practiced law for a long time before I took the bench,

16· I don't want you to have to spend time on your own, by the way, I

17· know this, I feel I know it, to respond to the attorney's fees.

18· And I'm talking Miss Pierce and Mr. Routsis, because I want this

19· over, go on with your lives, and forget this and become

20· neighbors.· God bless you.

21· · · · · · What I'm saying is if there's any attorney's fees, that

22· should be about the same amount, around the same amount that I

23· granted to Mr. Pintar.· I think he asked something to the effect

24· of $20,000.· And I respect it.· I cut it down to I think 16 plus

25· costs or 14 plus costs.· And I'm really saying, you know, I just
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·1· dismissed the case, a very emotional case that I have had for

·2· four years, and so be careful.· Because I'm the one that decides

·3· the attorney's fees, and I know that Mr. Routsis and Miss Pierce

·4· really worked hard and, you know, I have been there.· So really

·5· be careful with the attorney's fees.· Of course I will grant

·6· them, but I'm just warning you just to be careful.

·7· · · · · · Thank you all sincerely for your presentations.· I know

·8· it was difficult.· I know it was hard for the defense to

·9· speculate, to put together, to try to piecemeal, just like Mr.

10· Routsis said.· But you had to, you had to piecemeal, you had to

11· follow the bouncing ball.· Sincerely, when you cleaned it up, I

12· know you had to do what you did.· But, you know, when you start

13· charging neighbors conspiracy and malicious prosecution and

14· everything else based on rumors, it just doesn't pack it.

15· · · · · · And I just wish that somehow Mr. and Mrs. Spencer can

16· go on with their life understanding that they got a guy to look

17· at this case in the most objective, fair-minded way that you

18· possibly could, and that's what I came up with after all the hard

19· work that both sides put into this.

20· · · · · · Everybody have a pleasant day, sincerely, the rest of

21· your stay on earth.· And let's just remember that this is

22· civility versus, well, you weren't either involved with civility

23· for a year, where the resolution of something is on the other end

24· of an AK47 or an M16.· And thank God we don't have that.

25· · · · · · Thank you very much for everybody's attention.· And we
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·1· will be in recess.

·2· · · · · · · · ·(12:00 p.m., proceedings concluded.)
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·1· STATE OF NEVADA· · · · )
· · · · · · · · · · · · · ·) ss
·2· COUNTY OF WASHOE· · · ·)

·3

·4

·5· · · · · · I, LESLEY A. CLARKSON, Official Reporter of the

·6· Second Judicial District Court of the State of Nevada, in

·7· and for the County of Washoe, DO HEREBY CERTIFY:

·8· · · · · · That I was present in Department No. II of the

·9· within-entitled Court on Thursday, July 12, 2018, and took

10· stenotype notes of the proceedings entitled herein and

11· thereafter transcribed them into typewriting as herein appears;

12· · · · · · That the foregoing transcript is a full, true and

13· correct transcription of my stenotype notes of said hearing.

14· · · · · · Dated this 18th day of August, 2018.
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20· · · · · · · · · · · · · · · · Lesley A. Clarkson, CCR #182
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